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CRIMINAL JUSTICE ACT AMENDMENTS

THURSDAY, JUNE 18, 1970

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 3 OF THE

COMMITTEE ON THE Judiciary,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to call, in room 2226,
Rayburn House Office Building, Hon. Robert W. Kastenmeier
presiding.

Present: Representatives Kastenmeier, Mikva, Edwards of Cali-
fornia, Poff, Hutchinson, and Biester.

Staff members present: Herbert Fuchs, counsel; Thomas E. Mooney,
associate counsel.
Mr. KASTENMEIER. The hearing will come to order.
Today, the subcommittee will receive testimony on two different

pieces of legislation.
Our first subject is S., 1461, to amend section 3006A of title 18,

United States Code, relating to representation of defendants who are
financially unable to obtain an adequate defense in criminal cases in
the courts of the United States, and related House bills, H.R. 9856,
H.R. 9687 and H.R. 11450. The authorship of these measures is
distinguished indeed.
H.R. 9856 was introduced by the 'ranking minority member of the

full Judiciary Committee, Mr. McCulloch; H.R. 11450 was introduced
by our subcommittee colleague, Mr. Edwards of California; H.R. 9687
was the product of Mr. Minshall. In addition, eight members of the
Judiciary Committee, including our subcommittee colleagues Messrs.
Poff, Biester and MacGregor, have cosponsored the legislation.
These bills make a number of constructive amendments to the

Criminal Justice Act of 1964, a Federal statute that provides for the
appointment and compensation of counsel to represent persons accused
of Federal crimes who are financially unable to obtain an adequate
defense. The act has been in effect since 1965 and experience over that
period has indicated the desirability of certain amendments. These
consist primarily of three major changes:

1. The legislation would expand the coverage of the act;
2. It would provide authority for the appointment of Federal

public defender and community defender organizations; and
3. It would increase the hourly and per case maximum amounts

that might be paid to attorneys appointed under the act.
S. 1461 has been the subject of intensive hearings in the other body

at which 18 witnesses possessed of a broad background of experience
with the Criminal Justice Act or of extensive study of its operation
unanimously supported the objectives of S. 1461.

Public Law 88-455, which is the Criminal Justice Act of 1964, and
the bills S. 1461, H.R. 9856, H.R. 11450 and H.R. 9687 will be
placed in the record at this point.
(The documents referred to follow:)

(1)
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Public Law 88-455
88th Congress, S. 1057

August 20, 1964

an act 78 STAT, 552.

To promote the cause of criminal Justice by providing for the representation of
defendants who are financially unable to obtain an adequate defense in
criminal cases in the courts of the United States.

Be it enacted by the Senate and Howse of Reprexentaticos of the
United Statex of America in f'ongrexs assembled, That this Act may Criminal Justice
be cited as the "Criminal Justice Act of 1964." Act of 1964.

Sc. 2. Title 18 of the United States Code is amended by adding
immediately after section 3006 the following new section:
"§3006A. Adequate representation of defendants
"(a) CHOICE OF PLAN.—Each United States district court, with the

approval of the judicial council of the circuit, shall place in operation
throughout the district a plan for furnishing representation for
defendants charged with felonies or misdemeanors, other than petty
offenses as defined in section 1 of this title, who are financially unable 62 Stat. 684. •
to obtain an adequate defense. Representation under each plan shall
include counsel and investigative, expert, and other services necessary
to an adequate defense. The provision for counsel under each plan
shall conform to one of the following:

"(1) Representation by private attorneys;
"(2) Representation by attorneys furnished by a bar associa-

tion or a legal aid agency; or
"(3) Representation according to a plan containing a combina-

tion of the foregoing.
Prior to approving the plan for a district, the judicial council of the
circuit shall supplement the plan with provisions for the representa-
tion on appeal of defendants financially unable to obtain representa-
tion. Consistent with the provisions of this section, the district court
may modify a plan at any time with the approval of the judicial coun-
cil of the circuit; it shall modify the plan when directed by the judicial
council of the circuit. The district court shall notify the Administra-
tive Office of the United States Courts of modifications in its plan.
"(b) APPOINTMENT OF COUNSEL.—In every criminal case in which

the defendant is charged with a felony or a misdemeanor, other than
a petty offense and appears without counsel, the United States com-
missioner or the court shall advise the defendant that he has the right
to be represented by counsel and that counsel will be appointed
to represent him if he is financially unable to obtain counsel. Unless
the defendant waives the appointment of counsel, the United States
commissioner or the court, if satisfied after appropriate inquiry that
the defendant is financially unable to obtain counsel, shall appoint
counsel to represent him. The United States commissioner or the
court shall appoint separate counsel for defendants who have such
conflicting interests that they cannot properly be represented by the •
same counsel, or when other good cause is shown. Counsel appointed
by the United States commissioner or a judge of the district court
shall be selected from a panel of attorneys designated or approved
by the district court.
"(c) DURATION AND SUBSTITUTION OF APPOINTMENTS.—A defendant

for whom counsel is appointed shall be represented at every stage of
the proceedings from his initial appearance before the United States
commissioner or court through appeal. If at any time after the
appointment of counsel the court having jurisdiction of the case finds
that the defendant is financially able to obtain counsel or to make
partial payment for the representation, he may terminate the appoint-
ment of counsel or authorize payment as provided in subsection (f),
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Pub. Law 88-455
78 STAT. 553.

- 2 - August 20, 1964

as the interests of justice may dictate. If at any stage of the proceed-
ings, including an appeal, the court having jurisdiction of the case
finds that the defendant is financially unable to pay counsel whom he
had retained, the court may appoint counsel as provided in subsection
b) and authorize payment as provided in subsection (d), as the

Substitution of interests of justice may dictate. The United States commissioner or
oounsel. the court may, in the interests of justice, substitute one appointed

counsel for another at any stage of the proceedings.
"(d) PAYMENT FOR REPRESENTATION.—An attorney appointed pur-

suant to this section, or a bar association or legal aid agency which
made an attorney available for appointment, shall, at the conclusion
of the representation or any segment thereof, be compensated at a
rate not exceeding $15 per hour for time expended in court or before
a United States commissioner, and $10 per hour for time reasonably
expended out of court, and shall be reimbursed for expenses reasonably
incurred. A separate claim for compensation and reimbursement
shall be made to the district court for representation before the United
States commissioner or that court, and to each appellate court before
which the attorney represented the defendant. Each claim shall be
supported by a written statement specifying the time expended, serv-
ices rendered, and expenses incurred while the case was pending before
the United States commissioner or court, and the compensation and
reimbursement applied for or received in the same case from any
other source. The court shall, in each instance, fix the compensation
and reimbursement to be paid to the attorney, bar association or legal
aid agency. For representation of a defendant before the United
States commissioner and the district court, the compensation to be
paid to an attorney, or to a bar association or legal aid agency for
the services of an attorney, shall not exceed $500 in a case in which
one or more felonies are charged, and $300 in a case in which only

Payments in misdemeanors are charged. In extraordinary circumstances, payment
exoess. in excess of the limits stated herein may be made if the district court

certifies that such payment is necessary to provide fair compensation
for protracted representation, and the amount of the excess payment

Representation is approved by the chief judge of the circuit. For representation of a
in appellant defendant in an appellate court, the compensation to be paid to an
oases, attorney, or to a bar association or legal aid agency for the services

of an attorney, shall in no event exceed $500 in a felony case and
$300 in a case involving only misdemeanors.
"(e) SERVICES OTHER THAN COUNSEL.—Counsel for a defendant

who is financially unable to obtain investigative, expert, or other
services necessary to an adequate defense in his case may request them
in an ex parte application. Upon finding, after appropriate inquiry
in an ex parte proceeding, that the services are necessary and that the
defendant is financially unable to obtain them, the court shall authorize
counsel to obtain the services on behalf of the defendant. The court
may, in the interests of justice, and upon a finding that timely procure-
ment of necessary services could not await prior authorization, ratify
such services after they have been obtained. The court shall determine
reasonable compensation for the services and direct payment to the
organization or person who rendered them upon the filing of a claim
for compensation supported by an affidavit specifying the time
expended, services rendered, and expenses incurred on behalf of the
defendant, and the compensation received in the same case or for the
same services from any other source. The compensation to be paid to
a person for such service rendered by him to a defendant under this
suction, or to be paid to an organization for such services rendered
by an employee thereof, shall not exceed $300, exclusive of reimburse-
ment for expenses reasonably incurred.
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"(f) RECEIPT OF OTHER PAYMENTS.—Whenever the court finds that
funds are available for payment from or on behalf of a defendant, the
court may authorize or direct that such funds be paid to the appointed
attorney, to the bar association or legal aid agency which made the
attorney available for appointment, to any person or organization
authorized pursuant to subsection (e) to render investigative, expert,
or other services, or to the court for deposit in the Treasury as a reim-
bursement to the appropriation, current at the time of payment,
to carry out the provisions of this section. Except as so authorized
or directed, no such person or organization may request or accept any
payment or promise of payment for assisting in the representation
of a defendant.
"(g) RULES AND REPORTS.--Each district court and judicial council Reports.

of a circuit shall submit a report on the appointment of counsel within
its jurisdiction to the Administrative Office of the United States
Courts in such form and at such times as the Judicial Conference of
the United States may specify. The Judicial Conference of the
United States may, from time to time, issue rules and regulations
croverning the operation of plans formulated under this section.
"(h) APPROPRIATIONS.—There are authorized to be appropriated to

the United States courts, out of any money in the Treasury not other-
wise appropriated, sums necessary to carry out the provisions of this
section. When so specified in appropriation acts, such appropria-
tions shall remain available until expended. Payments film such
appropriations shall be made under the supervision of the Director of
the Administrative Office of the United States Courts.
"(i) DISTRICTS INCLUDED.—The term 'district court' as used in this "District court."

section includes the District Court of the Virgin Islands, the District
Court of Guam, and the district courts of the United States created by
chapter 5 of title 28, United States Code." 28 USC 81.444.

SEC. 3. Each district court shall within six months from the date suhnission of
of this enactment submit to the judicial council of the circuit a plan plans.
formulated in accordance with section 2 and any rules and regulations
issued thereunder by the Judicial Conference of the United States.
Each judicial council shall within nine months from the date of this
enactment approve and transmit to the Administrative Office of the
United States Courts a plan for each district in its circuit. Each dis-
trict court and court of appeals shall place its approved plan in opera-
tion within one year from the date of this enactment.
SEC. 4. The table of sections at the head of chapter 201 of title 18

of the United States Code is amended by adding immediately after
item 3006 the following:
"3006A. Adequate representation of defendants."

Approved August 20, 1964.

LEGISLATIVE HISTORY 

HOUSE REPORT No. 864 accompanying H. R. 7457 (Comm. on the Judiciary).
SENATE REPORT No. 346 (Comm. on the Judiciary).
CONGRESSIONAL RECORD:

Vol. 109 (1963)s Aug. 6, considered and passed Senate.
Vol. 110 (1964)s Jan. 15, considered and passed House, amended,

in lieu of H. R. 7457.
Aug. 7, House and Senate agreed to conference
report.



91sT CONGRESS
2D SESSION S. 1461

IN THE HOUSE OF REPRESENTATIVES

• MAY 4, 1970

Referred to the Committee on the Judiciary

AN ACT
To amend section 3006A of title 18, United States Code, relating

to representation of defendants who are financially unable to

obtain an adequate defense in criminal cases in the courts

of the United States.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. That (a) subsections (a) — (f) of section

4 3006A of title 18, United States Code, are amended to read

5 as follows:

6 "(a) CHOICE OF PLAN.---Each United States district

7 court, with the approval of the judicial council of the circuit,

8 shall place in operation throughout the district a plan for

9 furnishing representation for any person financially unable
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1 to obtain adequate representation (1) who is charged with

2 a felony or misdemeanor (other than a petty offense as

3 defined in section 1 of this title) or with a violation of

4 probation, (2) who is under arrest, (3) who is subject to

5 revocation of parole, in custody as a material witness, or

6 seeking collateral relief, as provided in subsection (g) , or,

7 (4) for whom the Sixth Amendment to the Constitution

8 or any Federal law requires the appointment of counsel.

9 Representation under each plan shall include counsel and

10 investigative, expert, and other services necessary for an

11 adequate defense. Each plan shall include a provision for

12 private attorneys. The plan may include, in addition to a

13 provision for private attorneys in a substantial proportion of

14 cases, either of the following or both:

15 ( 1 ) attorneys furnished by a bar association or a

16 legal aid agency; or

17 (2) attorneys furnished by a defender organization

18 established in accordance with the provisions of subsec-

19 tion (h) .

20 Prior to approving the plan for a district, the judicial council
21 of the circuit shall supplement the plan with provisions for
22 representation on appeal. The district court may modify the
23 plan at any time with the approval of the judicial council of
24 the circuit. It shall modify the plan when directed by the
25' judicial council of the circuit. The district court shall notify
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the Administrative Office of the United States Courts of any

modification of its plan.

"(b) APPOINTMENT OF COUNSEL—Counsel furnishing

representation under the plan shall be selected from a panel

of attorneys designated or approved by the court, or from a

bar association, legal aid agency, or defender organization

furnishing representation pursuant to the plan. In every

criminal case in which the defendant is charged with a felony

or a misdemeanor (other than a petty offense as defined in

section 1 of this title) or with a violation of probation and

appears without counsel, the United States magistrate or the

court shall advise the defendant that he has the right to be

represented by counsel and that counsel will be appointed

to represent him if he is financially unable to obtain counsel.

Unless the defendant waives representation by counsel, the

United States magistrate or the court, if satisfied after ap-

propriate inquiry that the defendant is financially unable to

obtain counsel, shall appoint counsel to represent him. Such

appointment may be made retroactive to include any repre-

sentation furnished pursuant to the plan prior to appointment.

The United States magistrate or the court shall appoint sepa-

rate counsel for defendants having interests that cannot prop-

erly be represented by the same counsel, or when other good

cause is shown.

"(c) DURATION AND SUBSTITUTION OF APPOINT-
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MENTS.—A person for whom counsel is appointed shall be

represented at every stage of the proceedings from his initial

appearance before the United States magistrate or the court

through appeal, including ancillary matters appropriate to

the proceedings. If at any time after the appointment of coun-

sel the United States magistrate or the court finds that the

person is financially able to obtain counsel or to make partial

payment for the representation, it may terminate the ap-

pointment of counsel or authorize payment as provided in sub-

section (f) , as the interests of justice may dictate. If at any

stage of the proceedings, including an appeal, the United

States magistrate or the court finds that the person is finan-

cially unable to pay counsel whom he had retained, it may ap-

point counsel as provided in subsection (b) and authorize

payment as provided in subsection (d) , as the interests of

justice may dictate. The United States magistrate or the court

may, in the interests of justice, substitute one appointed

counsel for another at any stage of the proceedings.

"(d) PAYMENT FOR REPRESENTATION.—

" ( 1 ) HOURLY RATE.—Any attorney appointed pur-

suant to this section or a bar association or legal aid agency

or community defender organization which has provided the

appointed attorney shall, at the conclusion of the representa-

tion or any segment thereof, be compensated at a rate not

exceeding $30 per hour for time reasonably expended and

•
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5

1 shall be reimbursed for expenses reasonably incurred, includ-

2 ing the costs of transcripts authorized by the United States

3 magistrate or the court.

4 "(2) MAXIMUM AMOUNTS.—For representation of a

5 defendant before the United States magistrate or the district

6 court, or both, the compensation to be paid to an attorney or

7 to a bar association or legal aid agency or community

8 defender organization shall not exceed $1,000 for each at-

torney in a case in which one or more felonies are charged,

10 and $400 for each attorney in a case in which only mis-

11 demeanors are charged. For representation of a defendant in

12 an appellate court, the compensation to be paid to an attorney

13 or to a bar association or legal aid agency or community

14 defender organization shall not exceed $1,000 for each at-

15 torney in each court. For representation in connection with

16 a post-trial motion made after the entry of judgment or in a

17 probation revocation proceeding or for representation pro-

18 vided under subsection (g) the compensation shall not

19 exceed $250 for each attorney in each proceeding in each

20 court.

21 "(3) WAIVING MAXIMUM AMOUNTS.—Payment in

22 excess of any maximum amount provided in paragraph (2)

23 of this subsection may be made for extended or complex

24 representation whenever the court in which the representa-
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1 tion was rendered, or the United States magistrate if the

2 representation was furnished exclusively before him, certifies

3 that the amount of the excess payment is necessary to provide

4 fair compensation and the payment is approved by the chief

5 judge of the circuit.

6 "(4) FILING CLAIMS.—A separate claim for compen-

7 sation and reimbursement shall be made to the district court

8 for representation before the United States magistrate and

9 the court, and to each appellate court before which the at-

10 torney represented the defendant. Each claim shall be sup-

11 ported by a sworn written statement specifying the time

12 expended, services rendered, and expenses incurred while

13 the case was pending before the United States magistrate

14 and the court, and the compensation and reimbursement

15 applied for or received in the same case from any other

16 source. The court shall fix the compensation and reimburse-

17 ment to be paid to the attorney or to the bar association

18 or legal aid agency or community defender organization

19 which provided the appointed attorney. In cases where rep-

20 resentation is furnished exclusively before a United States

21 magistrate, the claim shall be submitted to him and he shall

22 fix the compensation and reimbursement to be paid. In cases

23 where representation is furnished other than before the United

24 States magistrate, the district court, or an appellate court,

25 claims shall be submitted to the district court which shall fix

26 the compensation and reimbursement to be paid.
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"(5) NEW TRIALS.—For purposes of compensation and

other payments authorized by this section, an order by a

court granting a new trial shall be deemed to initiate a new

case.

"(6) PROCEEDINGS BEFORE APPELLATE COURTS.-

6 If a person for whom counsel is appointed under this section

7 appeals to an appellate court or petitions for a writ of

8 certiorari, he may do so without prepayment of fees and

9 costs or security therefor and without filing the affidavit

10 required by section 1915 (a) of title 28.

11 "(e) SERVICES OTHER THAN COUNSEL.-

12 "(1) UPON REQUEST.—Counsel for a person who is

13 financially unable to obtain investigative, expert, or other

14 services necessary for an adequate defense may request them

15 in an ex parte application. Upon finding, after appropriate in-

16 quiry in an ex parte proceeding, that the services are neces-

sary and that the person is financially unable to obtain them,

18 the court, or the United States magistrate if the services

19 are required in connection with a matter over which he has

20 jurisdiction, shall authorize counsel to obtain the services.

21 "(2) WITHOUT PRIOR REQUEST.—Counsel appointed

22 under this section may obtain, subject to later review, investi-

23 gative, expert, or other services without prior authorization if

24 necessary for an adequate defense. The total cost of services

25 obtained without prior authorization may not exceed $150

26 and expenses reasonably incurred.
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"(3) MAXIMUM AMOUNTS.—Compensation to be paid

to a person for services rendered by him to a person under this

subsection, or to be paid to an organization for services ren-

dered by an employee thereof, shall not exceed $300, exclu-

sive of reimbursement for expenses reasonably incurred, un-

less payment in excess of that limit is certified by the court,

or by the United States magistrate if the services were ren-

dered in connection with a case disposed of entirely before

him, as necessary to provide fair compensation for services

of an unusual character or duration, and the amount of the

excess payment is approved by the chief judge of the circuit.

"(f) RECEIPT OF OTHER PAYMENTS.—Whenever

the United States magistrate or the court finds that funds are

available for payment from or on behalf of a person furnished

representation, it may authorize or direct that such funds be

paid to the appointed attorney, to the bar association or legal

aid agency or community defender organization which pro-

vided the appointed attorney, to any person or organization

authorized pursuant to subsection (e) to render investigative,

expert, or other services, or to the court for deposit in the

Treasury as a reimbursement to the appropriation, current at

the time of payment, to carry out the provisions of this sec-

tion. Except as so authorized or directed, no such person or

organization may request or accept any payment or promise

of payment for representing a defendant."
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1 (b) Subsections (g) , (h) , and (i) of such section are

2 redesignated as subsections (i) , (j) , and (k) , respectively,

and the following new subsections (g) and (h) are inserted

4 before subsection (i) as redesignated by this subsection:

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

" (g) DISCRETIONARY APPOINTMENTS.—Any person

subject to revocation of parole, in custody as a material wit-

ness, or seeking relief under section 2241, 2254, or 2255 of

title 28 or section 4245 of title 18 may be furnished represen-

tation pursuant to the plan whenever the United States mag-

istrate or the court determines that the interests of justice so

require and such person is financially unable to obtain repre-

sentation. Payment for such representation may be as pro-

vided in subsections (d) and (e) .

"(Ii) DEFENDER ORGANIZATION.—

"(1) QUALIFICATIONS.—A district or a part of a district

in which at least two hundred persons annually require the

appointment of counsel may establish a defender organization

as provided for either under subparagraphs (A) or (B) of

paragraph (2) of this subsection or both. Two adjacent dis-

tricts or parts of districts may aggregate the number of per-
91

sons required to be represented to establish eligibility for a

92 defender organization to serve both areas. In the event that
93 adjacent districts or parts of districts are located in different

24 circuits, the plan for furnishing representation shall be ap-

proved by the judicial council of each circuit.

49-130 0 - 70 - 2
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1 "(2) TYPES OF DEFENDER ORGANIZATIONS.-

2 "(A) FEDERAL PUBLIC DEFENDER ORGANIZATION.-

3 A Federal Public Defender Organization shall consist of one

4 or more full-time salaried attorneys. The organization shall be

5 supervised by a Federal Public Defender appointed by the

6 judicial council of the circuit, without regard to the provisions

7 of title 5 governing appointments in the competitive service,

8 after considering recommendations from the district court or

9 courts to be served. The Federal Public Defender shall be

10 appointed for a term of four years, unless sooner removed by

11 the judicial council of the circuit for incompetency, misconduct

12 in office, or neglect of duty. The compensation of the Federal

13 Public Defender shall be fixed by the judicial council of the

14 circuit at a rate not to exceed the compensation received by

15 the United States attorney for the district where representa-

16 tion is furnished or, if two districts or parts of districts are in-

17 volved, the compensation of the higher paid United States at-

18 torney of the districts. The Federal Public Defender may ap-

19 point, without regard to the provisions of title 5 governing

20 appointments in the competitive service, such full-time attor-

21 neys and other personnel as may be necessary. Compensation

22 paid to such attorneys and other personnel of the organization

23 shall be fixed by the Federal Public Defender at a rate not to

24 exceed that paid to attorneys and other personnel of similar

25 qualifications and experience in the office of the United States
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1 attorney in the district where representation is furnished or,

2 if two district or parts of districts are involved, the higher

3 compensation paid to persons of similar qualifications and

4 experience in the districts. Each organization shall submit to

5 the Director of the Administrative Office of the United States

6 Courts, at the time and in the form prescribed by him, reports

7 of its activities and financial position and its proposed budget.

8 The Director of the Administrative Office shall submit to the

9 President a budget for each organization for each fiscal year

10 and shall out of the appropriations therefor make payments to

11 and on behalf of each organization. Payments under this sub-

12 paragraph to an organization shall be in lieu of payments

13 under subsection (d) or (e) .

14 "(B) COMMUNITY DEFENDER ORGANIZATION.—A

15 Community Defender Organization shall be a nonprofit de-

16 fense counsel service established and administered by any

17 group authorized by the plan to provide representation. The

18 organization shall be eligible to furnish attorneys and receive

19 payments under this section if its bylaws are set forth in the

20 plan of the district or districts in which it will serve. Each

21 organization shall submit to the Judicial Conference of the

22 United States an annual report setting forth its activities and

23 financial position and the anticipated caseload and expenses

24 for the coming year. Upon application an organization may,
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1 to the extent approved by the Judicial Conference of the

2 United States:

3 " (i) receive an initial grant for expenses necessary

4 to establish the organization; and

5 "(ii) in lieu of payments under subsection (d) or

6 (e) , receive periodic sustaining grants to provide repre-

7 sentation and other expenses pursuant to this section."

8 SEC. 2. A United States commissioner for a district

9 may exercise any power, function, or duty authorized to be

10 performed by a United States magistrate under the amend-

11 ments made by the first section of this Act if such commis-

12 sioner had authority to perform such power, function, or

13 duty prior to the enactment of such amendments.

14 SEC. 3. The provisions of this Act shall be applicable

15 in the District of Columbia. The plan for the District of

16 Columbia shall be approved jointly by the District of Co-

17 lumbia Court of Appeals, and the Judicial Council of the

18 District of Columbia Circuit.

Passed the Senate May 1, 1970.

Attest: FRANCIS R. VALEO,

Secretary.
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91sT CONGRESS H
1ST SESSION . R. 9856

IN THE HOUSE OF REPRESENTATIVES

APRIL 2, 1969

Mr. MCCULLOCH (for himself, Mr. GERALD R. FORD, Mr. POFF, Mr. CAHILL,

Mr. MACGREGOR, Mr. MCCLORY, Mr. SMITH Of New York, Mr. SANDMAN,

Mr. BAILSRACK, Mr. BIESTER, Mr. DENNIS, Mr. BETTS, Mr. CLANCY, Mr.

MINSHALL, and Mr. TArr) introduced the following bill; which was

referred to the Committee on the Judiciary

A BILL
To amend section 3006A of title 18, United States Code, relating

to representation of defendants who are financially unable to

obtain an adequate defense in criminal cases in the courts

of the United States.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) subsections (a) — (f) of section 3006A of title 18,

4 -United States Code, are amended to read as follows:

5 "(a) CHOICE OF PLAN.—Each United States district

6 court, with the approval of the judicial council of the cir-

7 cuit, shall place in operation throughout the district a plan

8 for furnishing representation for (1) any defendant finan-

9 cially unable to obtain an adequate defense who is charged

I-0
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2

1 with a felony or misdemeanor (other than a petty offense

2 as defined in section 1 of this title) or with a violation of

3 probation, (2) any person under arrest, and (3) any ma-

4 terial witness in custody, or any person seeking collateral

5 relief, as provided in subsection (g) . Representation under

6 each plan shall include counsel and investigative, expert,

7 and other services necessary for an adequate defense. Each

8 plan shall include a provision for private attorneys. The plan

9 may include, in addition to a provision for private attorneys

10 in a substantial number of cases, either of the following

11 or both:

12 (1) attorneys furnished by a bar association or a

13 legal agency; or

14 (2) attorneys furnished by a defender organization

15 established in accordance with the provisions of sub-

16 section (h) .

17

18

19

20

21

22

23

24

25 "(b) APPOINTMENT OF COUNSEL—In every criminal

Prior to approving the plan for a district, the judicial council

of the circuit shall supplement the plan with provisions for

representation on appeal. The district court may modify the

plan at any time with the approval of the judicial council of

the circuit. It shall modify the plan when directed by the

judicial council of the circuit. ThP district court shall notify

the Administrative Office of the -United States Courts of any

modification of its plan.
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1 case in which the defendant is charged with a felony or a

2 misdemeanor (other than a petty offense as defined in sec-

3 tion 1 of this title) , or with a violation of probation and

4 appears without counsel, the United States magistrate or the

5 court shall advise the defendant that he has the right to be

6 represented by counsel and that counsel will be appointed

7 to represent him if he is financially linable to obtain coun-

8 sel. Unless the defendant waives representation by counsel,

9 the United States magistrate or the court, if satisfied after

10 appropriate inquiry that the defendant is financially unable

11 to obtain counsel, shall appoint counsel to represent him.

12 Such appointment may be made retroactive to include any

13 representation furnished pursuant to the plan prior to ap-

14 pointment. The United States magistrate or the court shall

15 appoint separate counsel for defendants having interests that

16 cannot properly be represented by the same counsel, or

17 when other good cause is shown. Counsel appointed by the

18 United States magistrate or the court shall be selected from

19 a panel of attorneys designated or approved by the court.

20 "(c) DURATION AND SUBSTITUTION OF APPOINT-

21 MENTS.—A defendant for whom counsel is appointed shall be

22 represented at every stage of the proceedings from his initial

23 appearance before the United States magistrate or the court

24 through appeal, including ancillary matters appropriate to the

25 proceedings. If at any time after the appointment of counsel
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1 the United States magistrate or the court finds that the

2 defendant is financially able to obtain counsel or to make par-

3 tial payment for the representation, it may terminate the

4 appointment of counsel or authorize payment as provided in

5 subsection (f) , as the interests of justice may dictate. If at

6 any stage of the proceedings, including an appeal, the United•

7 States magistrate or the court finds that the defendant is

8 financially unable to pay counsel whom he had retained, it

9 may appoint counsel as provided in subsection (b) and

10 authorize payment, as provided in subsection (d) , as the

11 interests of justice may dictate. The United States magistrate

12 or the court may, in the interests of justice, substitute one

13 appointed counsel for another at any stage of the proceedings.

14 "(d) PAYMENT FOR REPRESENTATION.-

15 "(1) HOURLY RATE.—Any attorney appointed pursu-

16

17

18

19

20

21

22

23

24

25

ant to this section or a bar association •or legal aid agency

which has provided the appointed attorney shall, at the con-

clusion of the representation or any segment thereof, be com-

pensated at a rate not exceeding $20 per hour for time rea-

sonably expended and shall be reimbursed for expenses rea-

sonably incurred, including the costs of transcripts authorized

by the United States magistrate or the court.

" (2) MAXIMUM AMOUNTS.—For representation of a

defendant before the United States magistrate or the district

court, or both, the compensation to be paid to an attorney or
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5

1 to a bar association or legal aid agency shall not exceed

2 $1,000 for each• attorney in a case in which one or more

3 felonies are charged, and $400 for each attorney in a case in

4 which only misdemeanors are charged. For representation of

5 a defendant in an appellate court, the compensation to be

6 paid to an attorney or to a bar association or legal aid agency

7 shall not exceed $1,000 for each attorney in each court. For

8 representation in connection with a post-trial motion made

9 after the entry of judgment or in a probation revocation pro-

10 or for representation provided under subsection (g)

11 the compensation shall not exceed $250 for each attorney in

12 each court.

13 "(3) WAIVING MAXIMUM AMOUNTS.—Payment in

14 excess of any maximum amount provided in paragraph (2)

15 of this subsection may be made for extended or complex

16 representation whenever the court in which the representa-

17 tion was rendered, or the United States magistrate if the

18 representation was furnished exclusively before him, certifies

19 that the amount of the excess payment is necessary to pro-

20 vide fair compensation and the payment is approved by the

21 chief judge of the circuit.

22 "(4) FILING CLAIMS.—A separate claim for compen-

23 sation and reimbursement shall be made to the district court

24 for representation before the United States magistrate and
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

the court, .and to each appellate court before which the at-

torney represented the defendant. Each claim shall be sup-

ported by a written statement specifying the time expended,

services rendered, and expenses incurred while the case was

pending before the United States magistrate and the court,

and the compensation and reimbursement applied for or re-

ceived in the same case from any other source. The court

shall fix the compensation and reimbursement to be paid to

the attorney or to the bar association or legal aid agency

which provided the appointed attorney. In cases where rep-

resentation is furnished exclusively before a United States

magistrate, the claim shall be submitted to him and he shall

fix the compensation and reimbursement to be paid.

"(5) NEW TRIALS.—For purposes of compensation and

other payments authorized by this section, an order by a

court granting a new trial shall be deemed to initiate a new

case.

"(6) PROCEEDINGS BEFORE APPELLATE COURTS.—ll

a defendant for whom counsel is appointed under this sec-

tion appeals to an appellate court or petitions for a writ of

certiorari, he may do so without prepayment of fees and

costs or security therefor and without filing the affidavit re-

quired by section 1915 (a) of title 28.

"(e) SERVICES OTHER THAN COUNSEL.—

"(1) UPON REQUEST.—Counsel for a defendant who
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1 is financially unable to obtain investigative, expert, or other

2 services necessary for an adequate defense may request them

3 in an ex parte application. Upon finding, after appropriate

4 inquiry in an ex parte proceeding, that the services are neces-

5 sary and that the defendant is financially unable to obtain

6 them, the court, or the United States magistrate if the serv-

7 ices are required in connection with a matter over which he

8 has jurisdiction, may authorize counsel to obtain the services.

9 "(2) WITHOUT PRIOR REQUEST.—Counsel appointed

10 under this section may obtain, subject to later review, investi-

11 gative, expert, or other services without prior authorization.

12 The total cost of services obtained without prior authorization

13 may not exceed $150 and expenses reasonably incurred.

14 "(3) MAXIMUM AMOUNTS.—Compensation to be paid

15 to a person for services rendered by him to a defendant under

16 this subsection, or to be paid to an organization for services

17 rendered by an employee thereof, shall not exceed $300,

18 exclusive of reimbursement for expenses reasonably incurred,

19 unless payment in excess of that limit is certified by the court,

20 or by the Unitd States magistrate if the services were ren-

21 dered in connection with a case disposed of entirely before

22 him, as necessary to provide fair compensation for services

23 of an unusual character or duration, and the amount of the

24 excess payment is approved by the chief judge of the circuit.

25 "(f) RECEIPT OF OT   P1R PAYMENTS.—Whenever the
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8

United States magistrate or the court finds that funds are

available for payment from or on behalf of a defendant,

or other person for whom counsel may be appointed under

subsection (g) , it may authorize or direct that such funds

be paid to the appointed attorney, to the bar association or

legal aid agency which provided the appointed attorney, to

any person or organization authorized pursuant to subsection

(e) to render investigative, expert, or other services, or to

the court for deposit in the Treasury as a reimbursement to

the appropriation, current at the time of payment, to carry

out the provisions of this section. Except as so authorized or

directed, no such person or organization may request or

accept any payment or promise of payment for representing

a defendant."

(b) Subsections (g) , (h) , and (i) of such section are

redesignated as subsections (i) , (j) , and (k) , respectively,

and the following new subsections (g) and (h) are inserted

before subsection (i) as redesignated by this subsection:

"(g) DISCRETIONARY APPOINTMENTS.—An attorney

may be appointed to represent a material witness in custody

or a person who has filed for relief under sections 2241,

2254, or 2255 of title 28, whenever the United States magis-

trate or the court determines that the interests of justice so

require and that the witness or person is financially unable

to obtain representation. An attorney appointed pursuant to
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9

this subsection may be compensated as specified in subsec-

tion (d) and may obtain services under the provisions of

subsection (e) .

"(h) DEFENDER ORGANIZATION.—

" ( 1 ) QUALIFICATIONS.—A district or a part of a dis-

trict in which at least two hundred persons annually require

the appointment of counsel may establish a defender organi-

zation as provided for either under subparagraphs (A) or

(B) of paragraph (2) of this subsection or both. Two adja-

cent districts or parts of districts within the same circuit may

aggregate the number of persons required to be represented to

establish eligibility for a defender organization to serve both

areas.

" ( 2 ) TYPES OF DEFENDER ORGANIZATIONS.—

" ( A ) FEDERAL PUBLIC DEFENDER ORGANIZA-

TR:IN.—A Federal Public Defender Organization shall

consist of one or more full-time salaried attorneys. The

organization shall be supervised by a Federal Public

Defender appointed by the judicial council of the circuit,

?without regard to the provisions of title 5 governing

appointments in the competitive service, after consider-

ing recommendations from the district court or courts

to be served. The Federal Public Defender shall be

appointed for a term of four years, unless sooner removed

by the judicial council of the circuit for incompetency,



26

10

1 misconduct in office, or neglect of duty. The compensa-

2 tion of the Federal Public Defender shall be fixed by the

3 judicial council of the circuit at a rate not to exceed the

4 compensation received by the United States attorney for

5 he district where representation is furnished or, if two

6 districts or parts of districts are involved, the compensa-

7 tion of the higher paid United States attorney of the dis-

8 trict. The Federal Public Defender may appoint, with-

9 out regard to the provisions of title 5 governing appoint-

10 ments in the competitive service, such full-time attorneys

11 and other personnel as may be necessary. Compensation

12 paid to such attorneys and other personnel of the organi-

13 zation shall be fixed by the Federal Public Defender at a

14 rate not to exceed that paid to attorneys and other per-

15 sonnel of similar qualifications and experience in the

16 office of the United States attorney in the district where

17 representation is furnished or, if two districts or parts of

18 districts are involved, the higher compensation paid to

19 persons of similar qualifications and experience in the

20 districts. Each organization shall submit to the Director

21 of the Administrative Office of the United States Courts,

22 at the time and in the form prescribed by him, reports

23 of its activities and financial position and its proposed

24 budget. The Director of the Administrative Office shall

25 submit to the President a budget for each organization
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19 payments in lieu of payments under subsection

20 or (e) :

21 " (i) an initial grant for expenses necessary to

22 establish the organization; and

23 "(ii) periodic sustaining grants to provide rep-

24 resentation and other expenses pursuant to this

25 section."

11

for each fiscal year and shall out of the appropriations

therefor make payments to and on behalf of each orga-

nization. Payments under this subparagraph to an organi-

zation shall be in lieu of payments under subsection (d)

or (e) .

"(B) COMMUNITY DEFENDER ORGANIZATION.—

A Community Defender Organization shall be a non-

profit defense counsel service established and adminis-

tered by the private bar. The organization shall be

eligible to furnish attorneys and receive payments under

this section if its bylaws are set forth in the plan of the

district or districts in which it will serve. Each organi-

• zation shall submit to the Judicial Conference of the

United States an annual report setting forth its activities

and financial position and the anticipated caseload and

expenses for the coming year. Upon application an or-

ganization may, to the extent approved by the Judicial

Conference of the United States, receive the following

(d)
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MST CONGRESS H R. 114501ST SESSION
•

IN THE HOUSE OF REPRESENTATIVES

MAY 20, 1969

Mr. EDWARDS of California introduced the following bill; which was referred
to the Committee on the Judiciary

A BILL
To amend section 3006A of title 18, United States Code, relating

to representation of defendants who are financially unable to

obtain an adequate defense in criminal cases in the courts

of the United States.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) subsections (a) - (f) of section 3006A of title 18,

4 United States Code, are amended to read as follows:

5 "(al) CHOICE OF PLAN.—Each United States district

6 court, with the approval of the judicial council of the cir-

7 cuit, shall place in operation throughout the district a plan

8 for furnishing representation for (1) any defendant finan-

9 cially unable to obtain an adequate defense who is charged

I-0
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1 with a felony or misdemeanor (other than a petty offense

2 as defined in section 1 of this title) or with a violation of

3 probation, (2) any person under arrest, and (3) any ma-

4 terial witness in custody, or any person seeking collateral

5 relief, as provided in subsection (g) . Representation under

6 each plan shall include counsel and investigative, expert,

7 and other services necessary for an adequate defense. Each

8 plan shall include a provision for private attorneys. The plan

9 may include, in addition to a provision for private attorneys

10 in a substantial number of cases, either of the following

11 or both:

12 (1) attorneys furnished by a bar association or a

13 legal agency; or

14 (2) attorneys furnished by a defender organization

15 established in accordance with the provisions of sub-

16 section (h) .

17 Prior to approving the plan for a district, the judicial council

18 of the circuit shall supplement the plan with provisions for

19 representation on appeal. The district court may modify the

20 plan at any time with the approval of the judicial council of

21 the circuit. It shall modify the plan when directed by the

22 judicial council of the circuit. The district court shall notify

23 the Administrative Office of the United States Courts of any

24 modification of its plan.

25 "(b) APPOINTMENT OF COUNSEL.—In every criminal

49-130 0 - 70 - 3
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1 case in which the defendant is charged with a felony or a

2 misdemcanor (other than a petty offense as defined in sec-

3 tion 1 of this title) , or with a violation of probation and

4 appears without counsel, the United States magistrate or the

5 court shall advise the defendant that he has the right to be

6 represented by counsel and that counsel will be appointed

7 to represent him if he is financially unable to obtain coun-

8 sel. Unless the defendant waives representation by counsel,

9 the United States magistrate or the court, if satisfied after

10 appropriate inquiry that the defendant is financially unable

11 to obtain counsel, shall appoint counsel to represent him.

12 Such appointment may be made retroactive to include any

13 representation furnished pursuant to the plan prior to ap-

14 pointment. The United States magistrate or the court shall

15 appoint separate counsel for defendants having interests that

16 cannot properly be represented by the same counsel, or

17 when other good cause is shown. Counsel appointed by the

18 United 3tates magistrate or the court shall be selected from

19 a panel of attorneys designated or approved by the court.

20 "(c) DURATION AND SUBSTITUTION OF APPOINT-

21 MENTS.—A defendant for whom counsel is appointed shall be

22 represented at every stage of the proceedings from his initial

23 appearance before the United States magistrate or the court

24 through appeal, including ancillary matters appropriate to the

25 proceedings. If at any time after the appointment of counsel
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1 the United States magistrate or the court finds that the

2 defendant is financially able to obtain counsel or to make par-

3 tial payment for the representation, it may terminate the

4 appointment of counsel or authorize payment as provided in

5 subsection (f) , as the interests of justice may dictate. If at

6 any stage of the proceedings, including an appeal, the United

7 States magistrate or the court finds that the defendant is

8 financially unable to pay counsel whom he had retained, it

9 may appoint counsel as provided in subsection (b) and

10 authorize payment as provided in subsection (d) , as the

11 interests of justice may dictate. The United States magistrate

12 or the court may, in the interests of justice, substitute one

13 appointed counsel for another at any stage of the proceedings.

14 " ( d) PAYMENT FOR 1EPRESENTATION.-

15 " ( 1 ) HOURLY RATE.—Any attorney appointed pursu-

16 ant to this section or a bar association or legal aid agency

17 which has provided the appointed attorney shall, at the con-

18 elusion of the representation or any segment thereof, be corn-

19 pensated at a rate not exceeding $20 per hour for time rea-

20 sonably expended and shall be reimbursed for expenses rea-

21 sonably incurred, including the costs of transcripts authorized

22 by the United States magistrate or the court.

23 "(2) MAXIMUM AMOUNTS.—For representation of a

24 defendant before the United States magistrate or the district

25 court, or both, the compensation to be paid to an attorney or
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5

1 to a bar association or legal aid agency shall not exceed

2 $1,000 for each attorney in a case in which one or more

3 felonies are charged, and $400 for each attorney in a case in

4 which only misdemeanors are charged. For representation of

5 a defendant in an appellate court, the compensation to be

6 paid to an attorney or to a bar association or legal aid agency

7 shall not exceed $1,000 for each attorney in each court. For

8 representation in connection with a post-trial motion made

9 after the entry of judgment or in a probation revocation pro-

10 ceeding or for representation provided under subsection (g)

11 the compensation shall not exceed $250 for each attorney in

12 each court.

13

14

15

16

17

18

19

20

21

22

23

24

"(3) WAIVING 111- A RTMUNE AMOUNTS.—Payment in

excess of any maximum amount provided in paragraph (2)

of this subsection may be made for extended or complex

representation whenever the court in which the representa-

tion was rendered, or the United States magistrate if the

representation was furnished exclusively before him, certifies

that the amount of the excess payment is necessary to pro-

vide fair compensation and the payment is approved by the

chief judge of the circuit.

" ( 4 ) FILING CLAIMS.—A separate claim for compen-

sation and reimbursement shall be made to the district court

for representation before the United States magistrate and
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2

3

4

5

6

7

8

9
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13
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25

6

the court, and to each appellate court before which the at-

torney represented the defendant. Each claim shall be sup-

ported by a written statement specifying the time expended,

services rendered, and expenses incurred while the case was

pending before the United States magistrate and the court,

and the compensation and reimbursement applied for or re-

ceived in the same case from any other source. The court

shall fix the compensation and reimbursement to be paid to

the attorney or to the bar association or legal aid agency

which provided the appointed attorney. In cases where rep-

resentation is furnished exclusively before a United States

magistrate, the claim shall be submitted to him and he shall

fix the compensation and reimbursement to be paid.

"(5) NEW TRIALS.—For purposes of compensation and

other payments authorized by this section, an order by a

court granting a new trial shall be deemed to initiate a new

Case.

"(6) PROCEEDINGS BEFORE APPELLATE COURTS.--11

a defendant for whom counsel is appointed under this sec-

tion appeals to an appellate court or petitions for a writ of

certiorari, he may do so without prepayment of fees and

costs or security therefor and without filing the affidavit re-

quired by section 1915 (a) of title 28.

"(e) SERVICES OTH KR TITAN COUNSEL.—

"(1) UPON REQUEST.—Counsel for a defendant who
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1 is financially unable to obtain investigative, expert, or other

2 services necessary for an adequate defense may request them

3 in an ex parte application. Upon finding, after appropriate

4 inquiry in an ex parte proceeding, that the services are neces-

5 sary and that the defendant is financially unable to obtain

6 them, the court, or the United States magistrate if the serv-

7 ices are required in connection with a matter over which he

8 has jurisdiction, may authorize counsel to obtain the services.

9 "(2) WITHOUT PRIOR REQUEST.--COLMSel appointed

10 under this section may obtain, subject to later review, investi-

11 gative, expert, or other services without prior authorization.

12 The total cost of services obtained without prior authorization

13 may not exceed $150 and expenses reasonably incurred.

14 "(3) MAXIMUM AMOUNTS.—Compensation to be paid

15 to a person for services rendered by him to a defendant under

16 this subsection, or to be paid to an organization for services

17 rendered by an employee thereof, shall not exceed $300,

18 exclusive of reimbursement for expenses reasonably incurred,

19 unless payment in excess of that limit is certified by the court,

20 or by the Unitd States magistrate if the services were ren-

21 dered in connection with a case disposed of entirely before

22 him, as necessary to provide fair compensation for services

23 of an unusual character or duration, and the amount of the

24 excess payment is approved by the chief judge of the circuit.
25 "(f) RECEIPT OF OTHER PAYMENTS.—Whenever the
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2

3

4

5

6
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9
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8

United States magistrate or the court finds that funds are

available for payment from or on behalf of a defendant,

or other person for whom counsel may be appointed under

subsection (g) , it may authorize or direct that such funds

be paid to the appointed attorney, to the bar association or

legal aid agency which provided the appointed attorney, to

any person or organization authorized pursuant to subsection

(e) to render investigative, expert, or other services, or to

the court for deposit in the Treasury as a reimbursement to

the appropriation, current at the time of payment, to carry

out the provisions of this section. Except as so authorized or

directed, no such person or organization may request or

accept any payment or promise of payment for representing

a defendant."

(b) Subsections (g), (h) , and (i) of such section are

redesignated as subsections (i) , (j) , and (k) , respectively,

and the following new subsections (g) and (h) are inserted

before subsection (i) as redesignated by this subsection:

"(g) DISCRETIONARY APPOINTMENTS.—An attorney

may be appointed to represent a material witness in custody

or a person who has filed for relief under sections 2241,

2254, or 2255 of title 28, whenever the United States magis-

trate or the court determines that the interests of justice so

require and that the witness or person is financially unable

to obtain representation. An attorney appointed pursuant to
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this subsection may be compensated as specified in subsec-

tion (d) and may obtain services under the provisions of

subsection (e) .

"(h) DEFENDER ORGANIZATION.—

" ( 1 ) QUALIFICATIONS.—A district or a part of a dis-

trict in which at least two hundred persons annually require

the appointment of counsel may establish a defender organi-

zation as provided for either under subparagraphs (A) or

(B) of paragraph (2) of this subsection or both. Two adja-

cent districts or parts of districts within the same circuit may

aggregate the number of persons required to be represented to

establish eligibility for a defender organization to serve both

areas.

" (2 ) TYPES OF DEFENDER ORGANIZATIONS.—

" (A ) FEDERAL PUBLIC DEFENDER ORGANIZA-

T1ON.—A Federal Public Defender Organization shall

consist of one or more full-time salaried attorneys. The

organization shall be supervised by a Federal Public

Defender appointed by the judicial council of the circuit,

without regard to the provisions of title 5 governing

appointments in the competitive service, after consider-

ing recommendations from the district court or courts

to be served. The Federal Public Defender shall be

appointed for a term of four years, unless sooner removed

by the judicial council of the circuit for incompetency,
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1 misconduct in office, or neglect of duty. The compensa-

2 tion of the Federal Public Defender shall be fixed by the

3 judicial council of the circuit at a rate not to exceed the

4 compensation received by the United States attorney for

5 he district where representation is furnished or, if two

6 districts or parts of districts are involved, the compensa-

7 tion of the higher paid United States attorney of the dis-

8 trict. The Federal Public Defender may appoint, with-

9 out regard to the provisions of title 5 governing appoint-

10 ments in the competitive service, such full-time attorneys

11 and other personnel as may be necessary. Compensation

12 paid to such attorneys and other personnel of the organi-

13 zation shall be fixed by the Federal Public Defender at a

14 rate not to exceed that paid to attorneys and other per-

15 sonnel of similar qualifications and experience in the

16 office of the United States attorney in the district where

17 representation is furnished or, if two districts or parts of

18 districts are involved, the higher compensation paid to

19 persons of similar qualifications and experience in the

20 districts. Each organization shall submit to the Director

21 of the Administrative Office of the United States Courts,

22 at the time and in the form prescribed by him, reports

23 of its activities and financial position and its proposed

24 budget. The Director of the Administrative Office shall

25 submit to the President a budget for each organization
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for each fiscal year and shall out of the appropriations

therefor make payments to and on behalf of each orga-

nization. Payments under this subparagraph to an organi-

zation shall be in lieu of payments under subsection (d)

or (e).

" (B ) COMMUNITY DEFENDER ORGANIZATION.—

A Community efender Organization shall be a non-

profit defense counsel service established And adminis-

tered by the private bar. The organization shall be

eligible to furnish attorneys and receive payments under

this section if its bylaws are set forth in the plan of the

district or districts in which it will serve. Each organi-

• zation shall submit to the Judicial Conference of the

United States an annual report setting forth its activities

and financial position and the anticipated caseload and

expenses for the coming year. Upon application an or-

ganization may, to the extent approved by the Judicial

Conference of the United States, receive the following

" (i) an initial grant for expenses necessary to

establish the organization; and

"(ii) periodic sustaining grants to provide rep-

resentation and other expenses pursuant to this

section."
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91ST CONGRESS H R
1ST SESSION . K. 9687

IN THE HOUSE OF REPRESENTATIVES

MARCH 31, 1969

Mr. MINSHALL introduced the following bill; which was referred to the Com-
mittee on the Judiciary

A BILL
To amend section 3006A of title 18, 'United States Code, relating

to representation of defendants who are financially unable to

obtain an adequate defense in criminal cases in the courts

of the United States.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) subsections (a) — (f) of section 3006A of title 18,

4 United States Code, are amended to read as follows:

5 "(a) CHOICE OF PLAN.—Each United States district

6 court, with the approval of the judicial council of the cir-

7 cuit, shall place in operation throughout the district a plan

8 for furnishing representation for (1) any defendant finan-

9 cially unable to obtain an adequate defense who is charged

I-0
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with a felony or misdemeanor (other than a petty offense

as defined in section 1 of this title) or with a violation of

probation, (2) any person under arrest, and (3) any ma-

terial witness in custody, or any person seeking collateral

relief, as provided in subsection (g) . Representation under

each plan shall include counsel and investigative, expert,

and other services necessary for an adequate defense. Each

plan shall include a provision for private attorneys. The plan

may include, in addition to a provision for private attorneys

in a substantial number of cases, either of the following

or both:

(1) attorneys furnished by a bar association or a

legal agency; or

(2) attorneys furnished by a defender organization

established in accordance with the provisions of sub-

section (h) .

Prior to approving the plan for a district, the judicial council

of the circuit shall supplement the plan with provisions for

representation on appeal. The district court may modify the

plan at any time with the approval of the judicial council of

the circuit. It shall modify the plan when directed by the

judicial council of the circuit. Th,, ctisti:ct court shall notify

the Administrative Office of the United States Courts of any

modification of its plan.

"(b) APPOINTMENT OF COUNSEL.—In every criminal
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1 case in which the defendant is charged with a felony or a

2 misdenicanor (other than a petty offense as defined in sec-

3 tion 1 of this title) , or with a violation of probation and

4 appears without counsel, the United States magistrate or the

5 court shall advise the defendant that he has the right to be

6 represented by counsel and that counsel will be appointed

7 to represent him if he is financially unable to obtain coun-

8 sel. Unless the defendant waives representation by counsel,

9 the United States magistrate or the court, if satisfied after

10 appropriate inquiry that the defendant is financially unable

11 to obtain counsel, shall appoint counsel to represent him.

12 Such appointment may be made retroactive to include any

13 representation furnished pursuant to the plan prior to ap-

14 pointment. The United States magistrate or the court shall

15 appoint separate counsel for defendants having interests that

16 cannot properly be represented by the same counsel, or

17 when other good cause is shown. Counsel appointed by the

18 United States magistrate or the court shall be selected from

19 a panel of attorneys designated or approved by the court.

20 "(c) DURATION AND SUBSTITUTION OF APPOINT-

21 MENTS.—A defendant for whom counsel is appointed shall be

22 represented at every stage of the proceedings from his initial

23 appearance before the United States magistrate or the court

24 through appeal, including ancillary matters appropriate to the

25 proceedings. If at any time after the appointment of counsel
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1 the United States magistrate or the court finds that the

2 defendant is financially able to obtain counsel or to make par-

3 tial payment for the representation, it may terminate the

4 appointment of counsel or authorize payment as provided in

5 subsection (f) , as the interests of justice may dictate. If at

6 any stage of the proceedings, including an appeal, the United

7 States magistrate or the court finds that the defendant is

8 financially unable to pay counsel whom he had retained, it

9 may appoint counsel as provided in subsection (b) and

10 authorize payment as provided in subsection (d) , as the

11 interests of justice may dictate. The United States magistrate

12 or the court may, in the interests of justice, substitute one

13 appointed counsel for another at any stage of the proceedings.

14 "(d) PAYMENT FOR REPRESENTATION.-

15 "(1) HOURLY RATE.—Any attorney appointed pursu-

16 ant to this section or a bar association or legal aid agency

17 which has provided the appointed attorney shall, at the con-

18 elusion of the representation or any segment thereof, be corn-

19 pensated at a rate not exceeding $20 per hour for time rea-

20 sonably expended and shall be reimbursed for expenses rea-

21 sonably incurred, including the costs of transcripts authorized

22 by the United States magistrate or the court.

23 "(2) MAXIMUM AMOUNTS.—For representation of a

24 defendant before the United States magistrate or the district

25 court, or both, the compensation to be paid to an attorney or

A'

4'
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1 to a bar association or legal aid agency shall not exceed

2 $1,000 for each attorney in a case in which one or more

3 felonies are charged, and $400 for each attorney in a case in

4 which only misdemeanors are charged. For representation of

5 a defendant in an appellate court, the compensation to be

6 paid to an attorney or to a bar association or legal aid agency

7 shall not exceed $1,000 for each attorney in each court. For

8 representation in connection with a post-trial motion made

9 after the entry of judgment or in a probation revocation pro-

10 or for representation provided under subsection (g)

11 the compensation shall not exceed $250 for each attorney in

12 each court.

13 " (3 ) WAIVING MAXIMUM AMOUNTS.—Payment in

14 excess of any maximum amount provided in paragraph (2)

15 of this subsection may be made for extended or complex

16 representation whenever the court in which the representa-

17 tion was rendered, or the United States magistrate if the

18 representation was furnished exclusively before him, certifies

19 that the amount of the excess payment is necessary to pro-

20 vide fair compensation and the payment is approved by the

21 chief judge of the circuit.

22 "(4) FILING CLAIMS.—A separate claim for compen-

23 sation and reimbursement shall be made to the district court

24 for representation before the United States magistrate and
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1 the court, and to each appellate court before which the at-

2 tonaey represented the defendant. Each claim shall be sup-

3 ported by a written statement specifying the time expended,

4 services rendered, and expenses incurred while the case was

5 pending before the United States magistrate and the court,

6 and the compensation and reimbursement applied for or re-

7

8

9
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ceived in the same case from any other source. The court

shall fix the compensation and reimbursement to be paid to

the attorney or to the bar association or legal aid agency

which provided the appointed attorney. In cases where rep-

resentation is furnished exclusively before a United States

magistrate, the claim shall be submitted to him and he shall

fix the compensation and reimbursement to be paid.

"(5) NEW TRIALS.—For purposes of compensation and

other payments authorized by this section, an order by a

court granting a new trial shall be deemed to initiate a new

case.

"(6) PROCEEDINGS BEFORE APPELLATE COURTS.—If

a defendant for whom counsel is appointed under this sec-

tion appeals to an appellate court or petitions for a writ of

certiorari, he may do so without prepayment of fees and

costs or security therefor and without filing the affidavit re-

quired by section 1915 (a) of title 28.

"(.e) SERVICES OTHER THAN COUNSEL.—

"(1) UPON REQUEST.—Counsel for a defendant who
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1 is financially unable to obtain investigative, expert, or other

2 services necessary for an adequate defense may request them

3 in an ex parte application. Upon finding, after appropriate

4 inquiry in an ex parte proceeding, that the services are neces-

5 sary and that the defendant is financially unable to obtain

6 them, the court, or the United States magistrate if the serv-

7 ices are required in connection with a matter over which he

8 has jurisdiction, may authorize counsel to obtain the services.

9 " ( 2 ) WITHOUT PRIOR REQUEST.—Counsel appointed

10 under this section may obtain, subject to later review, investi-

11 gative, expert, or other services without prior authorization.

12 The total cost of services obtained without prior authorization

13 may not exceed $150 and expenses reasonably incurred.

14 "(3) MAXIMUM A MOUNTS .—Compensation to be paid

15 to a person for services rendered by him to a defendant under

16 this subsection, or to be paid to an organization for services

17 rendered by an employee thereof, shall not exceed $300,

18 exclusive of reimbursement for expenses reasonably incurred,

19 unless payment in excess of that limit is certified by the court,

20 or by the Unitd States magistrate if the services were ren-

21 dered in connection with a case disposed of entirely before

22 him, as necessary to provide fair compensation for services

23 of an unusual character or duration, and the amount of the

24 excess payment is approved by the chief judge of the circuit.

25 "(f) RECEIPT OF OT  H  I41R PAYMENTS.—Whenever the

49-130 0 - 70 - 4
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United States magistrate or the court finds that funds are

available for payment from or on behalf of a defendant,

or other person for whom counsel may be appointed under

subsection (g) , it may authorize or direct that such funds

be paid to the appointed attorney, to the bar association or

legal aid agency which provided the appointed attorney, to

any person or organization authorized pursuant to subsection

(e) to render investigative, expert, or other services, or to

the court for deposit in the Treasury as a reimbursement to

the appropriation, current at the time of payment, to carry

out the provisions of this section. Except as so authorized or

directed, no such person or organization may request or

accept any payment or promise of payment for representing

a defendant."

(b) Subsections (g) , (h) , and (i) of such section are

redesignated as subsections (i) , (j) , and (k) , respectively,

and the following new subsections (g) and (h) are inserted

before subsection (i) as redesignated by this subsection:

(g) DISCRETIONARY APPOINTMENTS.—An attorney

may be appointed to represent a material witness in custody

or a person who has filed for relief under sections 2241,

2254, or 2255 of title 28, whenever the United States magis-

trate or the court determines that the interests of justice so

require and that the witness or person is financially unable

to obtain representation. An attorney appointed pursuant to
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this subsection may be compensated as specified in subsec-

tion (d) and may obtain services under the provisions of

subsection (e) .

"(h) DEFENDER ORGANIZATION.—

" ( 1 ) QUALIFICATIONS.—A district or a part of a dis-

trict in which at least two hundred persons annually require

the appointment of counsel may establish a defender organi-

zation as provided for either under subparagraphs (A) or

(B) of paragraph (2) of this subsection or both. Two adja-

cent districts or parts of districts within the same circuit may

aggregate the number of persons required to be represented to

establish eligibility for a defender organization to serve both

areas.

"(2 ) TYPES OF DEFENDER ORGANIZATIONS.—

" ( A ) FEDERAL PUBLIC DEFENDER ORGANIZA-

TION.—A Federal Public Defender Organization shall

consist of one or more full-time salaried attorneys. The

organization shall be supervised by a; Federal Public

Defender appointed by the judicial council of the circuit,

(without regard to the provisions of title 5 governing

appointments in the competitive service, after consider-

ing recommendations from the district court or courts

to be served. The Federal Public Defender shall be

appointed for a term of four years, unless sooner removed

by the judicial council of the circuit for incompetency,
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1 misconduct in office, or neglect of duty. The compensa-

2 tion of the Federal Public Defender shall be fixed by the

3 judicial council of the circuit at a rate not to exceed the

4 compensation received by the United States attorney for

5 he district where representation is furnished or, -if two

6 districts or parts of districts are involved, the compensa-

7 tion of the higher paid United States attorney of the dis-

8 trict. The Federal Public Defender may appoint, with-

9 out regard to the provisions of title 5 governing appoint-

10 ments in the competitive service, such full-time attorneys

11 and other personnel as may be necessary. Compensation

12 paid to such attorneys and other personnel of the organi-

13 zation shall be fixed by the Federal Public Defender at a

14 rate not to exceed that paid to attorneys and other per-

15 sonnel of similar qualifications and experience in the

16 office of the United States attorney in the district where

17 representation is furnished or, if two districts or parts of

18 districts are involved, the higher compensation paid to

19 persons of similar qualifications and experience in the

20 districts. Each organization shall submit to the Director

21 of the Administrative Office of the United States Courts,

22 at the time and in the form prescribed by him, reports

23 of its activities and financial position and its proposed

24 budget. The Director of the Administrative Office shall

25 submit to the President a budget for each organization
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1 for each fiscal year and shall out of the appropriations

2 therefor make payments to and on behalf of each orga-

3 nization. Payments under this subparagraph to an organi-

4 zation shall be in lieu of payments under subsection (d)

5 or (e).

6 "(B) COMMUNITY DEFENDER ORGANIZATION.-

7 A Community Defender Organization shall be a non-

8 profit defense counsel service established and adminis-

9 tered by the private bar. The organization shall be

10 eligible to furnish attorneys and receive payments under

11 this section if its bylaws are set forth in the plan of the

12 district or districts in which it will serve. Each organi-

13 zation shall submit to the Judicial Conference of the

14 United States an annual report setting forth its activities

15 and financial position and the anticipated caseload and

16 expenses for the coming year. Upon application an or-

17 ganization may, to the extent approved by the Judicial

18 Conference of the United States, receive the following

19 payments in lieu of payments under subsection (d)

20 or (e) :

21

22

23

24

25

" (i) an initial grant for expenses necessary to

establish the organization; and

"(ii) periodic sustaining grants to provide rep-

resentation and other expenses pursuant to this

section."
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After receiving Mr. McCulloch's statement, the subcommittee
will hear testimony of Judge John S. Hastings, Chairman of the
Judicial Conference Committee on the Implementation of the Criminal
Justice Act, accompanied by Acting Director of the Administrative
Office of the U.S. Courts, Mr. William E. Foley, on behalf of the
Judicial Conference of the United States, and Hon. Donald E.
Santarelli, Associate Deputy Attorney General for the Administration
of Criminal Justice, on behalf of the Department of Justice.
I would like now to recognize my colleague Mr. Poff for an opening

statement.
Mr. POFF. Thank you, Mr. Chairman.
In order that the record might reflect the procedural problem. which

faces the subcommittee, unexpectedly the House is scheduled to
convene at 11 o'clock this morning. This rather constricts the time
interim to something less than 50 minutes. In the interest of economy
of time and out of deference to our host of most distinguished wit-
nesses, I will not make the formal statement which I prepared, but
rather Mr. Chairman, I will ask unanimous consent to insert it at
this point in the record.
Mr. KASTENMEIER. Without objection, that statement will be

accepted and made a part of the record.
(The statement referred to follows:)

STATEMENT OF HON. RICHARD H. POFF, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF VIRGINIA, JUNE 18, 1970

The Criminal Justice Act of 1964 (18 U.S.C. 3006A) which became effective in
August, 1965, grew out of a study conducted by the Attorney General's Committee
on Poverty and the Administration of Federal Criminal Justice. The legislation
recommended by this special committee and which originally passed the Senate
in 1964, included a public defender system. The House version of the bill omitted
this provision and the Conference Committee recommended passage of a bill
without the public defender option (H. Rept. 1709). However, the Conferees
also recommended that the Department of Justice revive its research and study
further the need for a federal public defender.

• To give effect to this request of the 88th Congress
' 

the Department of Justice
and the Judicial Conference of the United States in 1967 commissioned Professor
Dallin H. Oaks, of the University of Chicago Law School, to undertake a review of
the operation of Criminal Justice Act with particular attention to the need for
Federal public defenders. This study, entitled "The Criminal Justice Act in the
Federal District Courts" was commenced in the summer of 1967 and completed
in January, 1968.

Passage of the Criminal Justice Act of 1964 recognized a right fundamental to
our system of criminal justice, that is, the right to be provided counsel. This right
is desirable in criminal cases both from the viewpoint of the accused and of
society. This right was recognized in 1932 by the U.S. Supreme Court as part of
the due process of law which every state owes to its citizens (Powell v. Alabama,
287, U.S. 45). The Court first defined the dimensions of this constitutional right
for the federal government in Johnson v. Zerbst, 304 U.S. 458 (1938) and most
recently for the states in Gideon v. Wainwright, 372 U.S. 335 (1963).
The law does not yet hold nor does the Criminal Justice Act intend that a

particular lawyer representing one side will be as professionally equal as the one
representing the other side. No law could make such a guarantee. However, what
is more important and what is intended by the Criminal Justice Act of 1964 is that
our system for providing representation and facilities for the defense be as good
as the system which society provides for the prosecution.
The maximum hourly compensation paid assigned counsel under the present

Act is $10.00 per hour for time spent on the case out of court and $15.00 per hour
for time spent in court. In 1963, the Allen Committee suggested that $15.00 per
hour was 'the lowest statutory limit consistent with the objectives of reasonable
compensation for the assigned lawyer and adequate representation for his client."
Professor Oaks concluded that "it simply is not possible to pay experienced
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criminal lawyers a decent salary, and support an office on the $10.00 and $15.00
per hour Criminal Justice Act fee scale.' Mr. Mr. McCulloch's bill, which I co-spon-
sored along with a number of other Republicans, would raise the maximum hourly
compensation to $20.00 per hour and the Senate-passed bill, S. 1461, would
increase it to $30.00 per hour.
H. R. 9856, and the Senate-passed bill would expand the coverage of the 1964

Act to cover criminal procedure from the arrest stage to appeals, postconviction
proceedings and ancillary proceedings relating to the criminal trial. Thereby, the
legislation updates the Act and makes it coextensive with the Sixth Amendment's
right to counsel as it is now interpreted.
A basic change in the present law is contained in subsection (h) of this bill.

This new addition to the Criminal Justice Act of 1964 would authorize the creation
of public defender organizations. This provision would permit a district or
part of a district in which 200 or more defendants are required to be represented
annually by appointed counsel to create one of two types of defender organizations;
Federal Public Defender or a Community Defender Organization. The judicial
council would then appoint one or more full-time attorneys for a four-year term
and salaries paid to the defenders would be comparable to those paid the U.S.
attorney's office in the district. Fiscal supervision of such public defenders would
be in the hands of the Administrative Office of the U.S. Courts.
The purpose of the Criminal Justice Act of 1964 is to secure an adequate defense

for impoverished defendants. Since its effective date, August 20, 1965, more than
100,000 defendants have received assistance from its provisions. Annually, there
are about 20,000 defendants represented by counsel appointed under the Act
with a total cost of approximately $3.5 million per year. The average cost per
defendant is less than $100.00. The addition of the public defender organizations
would certainly complement our present system by increasing its effectiveness
from the standpoint of efficiency and the quality of representation.
A public defender, for example, would reduce the Criminal Justice Act admin-

istrative burden on courts, magistrates, clerks, and other court personnel. It would
provide highly experienced defense counsel who would promote the efficiency of
the federal criminal justice system. A public defender could render more complete
and more comprehensive service because he would be available to assist a needy
defendant and commence preparation of his case prior to his appearance before a
U.S. Magistrate.
There are a few questions which need to be explored such as the level of com-

pensation necessary to reimburse both private counsel and defender systems, the
ability of a defender system to maintain a vigorous system without becoming
routine, how much abuse, if any, has there been with attorneys filing excessive or
frivolous motions in order to increase their compensation.

I am sure that these questions and others will be resolved and this subcommittee
will move promptly in processing this important piece of legislation.

Mr. POFF. Then too, Mr. Chairman, recognizing because of the
time problem it may be impossible to reach all of the witnesses and
to ask all of the questions that ought to be asked of each, I think
it might be well for me to indicate at this point some questions which,
I hope can be answered by the witnesses. If they are unable to do so,
I hope the chairman will permit them later to furnish the detailed
responses for the record.
Mr. KASTENMEIER. I think that is a procedure we can certainly

agree to.
Mr. POFF. Then, Mr. Chairman, because this subcommittee will

be obliged to defend the bill on the floor, we can anticipate that a
number of questions will be put to use. I would like to lay a proper
predicate for one of the grounds that is undoubtedly likely to be
accentuated in floor debate, and that is the cost comparison between
the present system and the system this legislation envisions. And
in that connection, I hope witnesses will be able to give us, as best
they can, the costs of the present system since the enactment of the
1964 act, on an annual basis, and, as best they can, estimate the cost
of the new system on an annual basis.
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In estimating those future costs, I believe particular attention
should be given to such questions as these: How much was spent in the
last fiscal year under the present system for appointed counsel and for
the same period how much for investigators? What is the present
salary range of U.S. attorneys, Assistant U.S. attorneys, and secre-
tarial help in the offices of the U.S. attorneys?
What is the plan under subsection (h) of H.R. 9856 with respect to

facilities for public defenders, specifically, what additional library
facilities may be required, what additional office space may be in-
volved, what additional office equipment might have to be acquired?
Then, in order to understand the estimates for the future, I think

you would want to indicate how many districts in the United States
last year met the test of 200 or more cases and, in the same context,
how many parts of districts adjacent to other parts of districts would
meet the 200 test.
Now, aside from the cost estimates problem, I would also want to

have witnesses address themselves to the language on page 9, begin-
ning on line 5, which permits the appointment of a defender for a
district or a part of a district and, in that regard, to inquire how many
public defenders might be appointed for each district under that
language and how many might be appointed for each circuit.
I have some question about the functional aspects of the language

and its impact. I believe perhaps one thing is intended but another is
likely to entail. I think, too, that we will be asked on the floor about
the wisdom of authorizing the public defender, on his own initiative
and subject to his own discretion and that of none other to appoint
assistants in his office.
May I ask rhetorically if, in order to meet that potential criticism,

it might be wise to consider making those appointments subject to the
confirmation of the Judicial Council in the circuit?
Now, Mr. Chairman, I am through with my catalog at the mo-

ment, but doubtless other questions will come to mind as the witnesses
testify.
Mr. KASTENMEIER. Does any other member desire to be recognized

for opening remarks?
If not, the subcommittee is very pleased to receive the statement of

our colleague from Ohio, Mr. McCulloch.

STATEMENT OF HON. WILLIAM M. McCULLOCH, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. McCuLLocx. Mr. Chairman, I am pleased that this subcom-
mittee has begun its consideration of what I feel is very important
and significant legislation. H.R. 9856, which I introduced on April 2,
1969, embodies the recommendations of a study conducted by Prof.
Dallin H. Oaks, of the University of Chicago Law School. The De-
partment of Justice and the Judicial Conference of the United States
in 1967, commissioned Professor Oaks to undertake a review of the
operation of the Criminal Justice Act of 1964, with particular attention
to the need for a system of Federal public defenders.
A bill identical to H.R. 9856 was introduced in the other body by

Senators Hruska and Ervin, and, with minor amendments passed
that body by unanimous consent on April 30, 1970.
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As members of this subcommittee are well aware, the Criminal
Justice Act of 1964 grew out of a study and draft bill submitted by
the Attorney General's Committee on Poverty and the Administra-
tion of Federal Criminal Justice chaired by Prof. Francis A. Allen.
This act became effective August 20, 1965, and is a great tribute to
American jurisprudence.

This act gave credence to three fundamental principles of justice:
1. That a person accused of a crime who was financially unable to

secure representation could acquire the assistance of an attorney;
2. That the interest of justice and adequate representation requires

that appointed counsel be compensated for their services, and
3. That in order to assure an adequate defense, eligible defendants

should also be provided with necessary services other than counsel.
In my opinion, this act has done more for our system of criminal

justice than any law passed in the last quarter of a century. "Equal
justice under the law" is becoming a reality rather than a hope. It
was Judge Learned Hand who said:

If we are to keep our democracy, there must he one commandment: Thou shalt
not ration justice.

This law was enacted to provide adequate representation for the
poor. However, it is our adversary system of justice, rather than
benevolence or gratuity to the poor that requires professional spokes-
men for both sides.
Under the present law, the maximum hourly compensation paid

assigned counsel is $10 per hour for time spent on the case out of
court and $15 per hour for time spent in court. My bill increases
this to $20 with no distinction between time spent in court and out
of court. The Senate passed bill increased the amount to $30 per
hour with no distinction between time spent in or out of court.
At its midyear meeting in Atlanta, last February, the House of

Delegates of the American Bar Association adopted a resolution urging
the figure be increased to $35 per hour. The Judicial Conference of the
United States, while approving a $20 fee for services of attorneys
outside the courtroom, believed that a distinction should be recognized.
between services rendered by attorneys in court and out of the court-
room and recommended that a higher ceiling be provided in my bill
for services in court.
As to which is the better approach, I wish to defer to this sub-

committee's studied judgment and will support its recommendation
in this instance. I trust that this subcommittee's action will be
consistent with the basic theory of the act, that is, that the interest of
justice and adequate representation requires that appointed counsel
be fairly and reasonably compensated for their efforts.
A basic change in the present law is contained in subsection (h) of

my bill. This new addition to the Criminal Justice Act of 1964, would
authorize the creation, in busy Federal districts, of public defender
organizations. This provision would permit, but not require, a district
in which 200 or more defendants are required to be represented
annually by appointed counsel to create one of two types of defender
organizations; a Federal Public Defender or a Community Defender
organization. The main difference between the two is that the Federal
defender plan would be drawn up by the district court furnishing the
representation with the approval of the judicial council of the circuit.
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The plan for a community defender on the other hand, would be
drafted and administered by the local bar. This plan would have to be
approved by both the district court wherein services are rendered and
the judicial council of the circuit.
It is important to note that these two plans are optional and their

purpose is to supplement the appointment of private counsel that
now takes place under the present law, thereby providing a "mixed"
defender system. That is to say, that the use of private counsel is
supplemented with and not replaced by an organizational defender
plan. Exhaustive research and study indicate that it is essential to
maintain the interest and participation of the local attorneys and, at
the same time, provide a full-time defender organization that would
augment resources and efforts of the assigned counsel system in
heavily burdened jurisdictions.
This legislation has the support of the administration, American

Bar Association, Judicial Conference of the United States, and the
Department of Justice. I know that this distinguished subcommittee
will act with its usual excellence in processing this legislation. I hope
that your report to the full committee will be favorable and that
this legislation will be enacted without delay. Thank you.
Mr. KASTENMEIER. The subcommittee will find this statement

extremely helpful in its consideration of this important legislation.
The Chair will now call as a witness, the Honorable John S. Hastings,

Senior Judge of the U.S. Court of Appeals, Seventh Circuit, which
encompasses my district and that of the gentleman from Illinois,
Mr. Mikva. You do represent a significant part of the Midwest. We
do welcome Judge Hastings, who is accompanied by the Honorable
William E. Foley, Acting Director of the Administrative °Mee of
the U.S. Courts.

Gentlemen, will you come forward, please?
We greet you most warmly and we hope that you will be able to

enlighten us on the nature of this bill, its desirability and its function.

STATEMENT OF HON. JOHN S. HASTINGS, SENIOR JUDGE, U.S. COURT
OF APPEALS, SEVENTH CIRCUIT, AND CHAIRMAN, COMMITTEE
ON IMPLEMENTATION OF THE CRIMINAL JUSTICE ACT, JUDICIAL
CONFERENCE OF THE UNITED STATES, ACCOMPANIED BY HON.
WILLIAM E. FOLEY, ACTING DIRECTOR, ADMINISTRATIVE
OFFICE OF THE U.S. COURTS

Judge HASTINGS. Thank you, Mr. Chairman, and gentlemen of
the committee.

It is my pleasure to be here and represent the Judicial Conference
as well as the Judicial Conference Committee to implement the
Criminal Justice Act of 1964.
It has been my :pleasure to serve as chairman of that committee

since it was first instituted and authorized by the Conference in
1964. In fact, we even started an ad hoc committee in anticipation
of the enactment of the original legislation, and it was when the bill
was passed and signed by the President in 1964 that the committee
was appointed and has served ever since. There has been some change
in personnel of the committee, but unfortunately they have been
stuck with me ever since.
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The bill S. 1461, insdfar as it expands the coverage of the act,
complies in almost every respect with the recommendations of our
committee to the Judicial Conference and as approved by the, Judicial
Conference. I speak now of the expanded coverage of the act, not the
additional services to which Mr. Poff addressed his questions.
I should say parenthetically that the act has never been amended

since it was originally passed.
Generally speaking, the expanded coverage arises out of our ex-

perience with the use of the act now for something approaching 5
years. It was enacted almost 6 years ago. These expanded coverages
meet the suggestions of the rather exhaustive survey that we had
made by Prof. Dallin Oaks at the University of Chicago School of Law.
I am sure you all have in your files a copy of Professor Oaks' report,
which has been printed as a congressional document. They meet
with his suggestions. They meet primarily with the suggestions of
the judges who have worked with this act.

It all began on pretty much an experimental basis because the act
was purposely loosely drawn and had functioned really as was im-
plemented, and that, of course, has been the responsibility of our
committee.
With the chairman's permission, I have prepared a written state-

ment of my testimony, and I ask leave that it be filed and I think
you all now have a copy of it.
Mr. KASTENMEIER. Without objection, Judge Hastings' statement

will be received, together with Mr. Foley's statement.
Mr. FOLEY. That is the Administrative Office summary of the

annual expenses since the act became operable.
Mr. KASTENMEIER. These two documents will be made a part of

the record.
(The two statements referred to follow:)

STATEMENT OF JUDGE JOHN S. HASTINGS, JUNE 18, 1970

Mr. Chairnian, I am John S. Hastings, a judge in senior status of the United
States Court of Appeals for the Seventh Circuit. I appear before your Committee
today in my capacity as Chairman of the Committee to Implement the Criminal
Justice Act of the Judicial Conference of the United States, a post I have held
since the Committee was formed in 1964.

S. 1461 in large measure carries out recommendations which have heretofore
been made by the Judicial Conference of the United States. Before commenting
on specific provisions contained in the bill, I should like to submit for the con-
sideration of your Subcommittee certain factors which led to the recommendations
for amendment of the Criminal Justice Act.
You will recall, Mr. Chairman, that at the time of the passage of the Criminal

Justice Act, the Conference Committee of the Senate and the House which agreed
upon the final form of the bill directed the Department of Justice, in collaboration
with the Judicial Conference of the United States, to report back to the Congress
on the merits of an assigned-counsel system as compared with a public defender
system. In the succeeding years, the Committee of which I am the Chairman and
the representatives of the Department of Justice have met on several occasions
in furtherance of the Congressional mandate. Together we obtained the services
of Professor Dallin Oaks of the University of Chicago School of Law to study the
administration of the Criminal Justice Act. Professor Oaks undertook such a
study, in depth, in five selected districts and prepared a report which was sub-
mitted to the Congress and ordered printed by the Congress. I am sure your
Subcommittee has had the benefit of Professor Oaks' study. It was on the basis
of the findings in the Oaks' report, as well as the continuing review which my
Committee has given to the administration of the Act, which led to the series of
recommendations for amendment which were approved by the Judicial Conference
of the United States in September 1968 and then transmitted to the Congress.
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One of the first problems which we faced in the operation of the Criminal
Justice Act was the question of the applicability of the Act in revocation of pro-
bation proceedings. Because of conflicting decisions by district judges, we pre-
sented this question to the Comptroller General of the United States requesting
to be advised whether vouchers for services rendered pursuant to representations
in such proceedings could be paid. You will recall that the Criminal Justice Act
applies, by its language, to criminal proceedings, other than petty offense cases,
"at every stage of the proceedings from his (the defendant's) initial appearance
before the United States commissioner or court through appeal." The Comptroller
General on June 13, 1966 ruled that the "inherent differences between probation
revocation proceedings and criminal trials militated against permitting Criminal
Justice Act payments for the former." (45 Decisions of the Comptroller General
780). The next year the Supreme Court in the case of Mempa v. Rhav, 389 U.S.
128, upheld the right to counsel in probation proceedings. While the opinion is
silent on the question of payment to counsel, nonetheless, that opinion did, in
the view of the Judicial Conference, make more pressing the need tO amend the
Criminal Justice Act to extend its application to revocation of probation pro-
ceedings. S. 1461 clearly extends the coverage of the Act to revocation proceedings.

Several other incidents have come to the attention of my Committee in which
representation of defendants under the Act in other post-conviction and ancillary
matters, including habeas corpus and Section 2255 proceedings, would be in the
best interests of the defendant. I may point out that Professor Oaks in his survey
found overwhelming sentiment in favor of compensation to assigned attorneys
in collateral attack proceedings. The Judicial Conference has taken the
position that in situations where a full-scale evidentiary hearing is required
by a federal judge and counsel is appointed to represent the defendant in such a
hearing, some payment should be made to counsel within the discretion of the
court. Subsection (g) of S. 1461 carries out this recommendation of the Conference.
You will note that this subsection (g) applies as well to any person subject to

revocation of parole. This is in recognition of a decision of the Tenth Circuit
Court of Appeais in the case of Earnest v. Willingham decided in 1969 (406 F.
2d 681), which requires counsel to be assigned if the parolee so requests in Parole
Board proceedings. Admittedly, this introduces a complicating factor in the
administration of the Criminal Justice Act but, if adopted, I am confident that in
collaboration with the Department of Justice a system can be worked out for the
provision of assigned counsel in what are essentially executive branch proceedings.

Subsection (a) of Section 1 of S. 1461 provides that the plan of each district
court may expand the coverage of the Act to a person who is under arrest. This
provision also carries out a recommendation of the Judicial Conference and is in
recognition of the fact that under the present Act there is a gap between the point.
at which the defendant is now entitled to counsel under existing court decisions
and the point at which counsel may receive a fee under the Act. The Conference
has taken the position that if the attorney who furnishes representation to a
defendant upon arrest and prior to his first appearance before the court or magis-
trate is subsequently appointed, he should be able to claim compensation for the
services rendered upon arrest.
The present Act provides for compensation to counsel at a rate not exceeding

$15.00 per hour for time expended in court or before a commissioner or magistrate
and $10.00 per hour for time reasonably expended out of court. S. 1461 would
increase this hourly rate to $30.00 per hour for time spent in court or out of court
in preparation of a case. The Judicial Conference had recommended to the Con-
gress an increase in hourly rates to $20.00 for in-court time and $15.00 for out-of-
court time. While I believe that my Committee would defer to the Congress on
the amount for which counsel should be compensated, the members of the Judicial
Conference are strongly of the view that the historic and practical distinction
between compensation for an attorney's time in court and his time spent in prepar-
ation should be maintained.
I note that the bill further carries out the recommendations of the Conference

in increasing the total compensation for representation in a felony case from $500
to $1,000 and in a misdemeanor from $300 to $400. Such an increase in the maxi-
mum fee allowable under normal circumstances is certainly necessary with the
increase in hourly rates. Our statistical information indicates that there is little
likelihood of abuse in increasing this maximum. The average cost per case in the
district courts in the first half of the current fiscal year, for example, was less than
$100.
The Judicial Conference recommended an increase in the total which may be

paid for representation in an appellate court to $750. It is noted that S. 1461
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raises this ceiling to $1,000 except, of course, for representation in connection
with post-trial motions or in revocation of probation proceedings where the maxi-
mum is $250.
S. 1461 changes the standard upon which maximum payments may be increased.

The present statute provides the test that in extraordinary circumstances payment
in excess of the limits stated may be made if the district court certifies that such
payment is necessary to provide fair compensation for protracted representation.
Professor Oaks has described this as the most litigated provision of the Act. In
each instance, at the present, in which a judge of a district court certifies that a
payment in excess is warranted under the present standard the chief judge of the
arcuit must make a finding in support, in modification or in denial of this excess
payment. S. 1461 sets up a new standard providing for payment in excess of the
maximum amount either in the district court or in the appellate court for extended
or complex representation. Wherever the court or the United States magistrate, if
the representation was furnished exclusively before him, certifies that the amount
of the excess payment is necessary to provide fair compensation, the chief judge
of the circuit must still approve the payment. I note also that this excess payment
is permitted for the furnishing of services other than counsel in an area in which
under the present statute the $300 limitation has often proved a hardship.

Another factor which should be called to your attention is the provision for the
payment of costs of transcripts authorized by the magistrate or the court. This is
in furtherance of a Conference recommendation that the costs of transcripts be
included as a reimbursable expense on the part of assigned counsel. This makes
for much better administration, particularly in situations where a transcript of a
magistrate's hearing is desired for trial.
Section (d) (5), providing that an order granting a new trial shall be deemed to

initiate a new case for purposes of compensation, is intended to clarify a situation
that has been troublesome under the Act as it now stands. At present, the decision
as to whether the same attorney shall be paid again for the second trial of the case
rests in the discretion of the trial judge and in all cases has not worked fairly for
assigned counsel.

Subsection (e) relating to services other than counsel has also been amended in
furtherance of the recommendations of the Judicial Conference. It will permit the
obtaining of investigative, expert or other services without prior authorization, if
necessary for an adequate defense, up to the sum of $150, subject, of course, to
later review. Often the exigencies of a situation require immediate action when it is
not feasible or possible to obtain the prior consent of the court or the magistrate.
This amendment is designed to alleviate hardships which have occurred and has
in it the safeguards of subsequent review and the limitation on the total amount
which can be expended without prior authorization.
When S. 1461 was the subject of hearings before the Committee on the Judiciary

of the United States Senate, the Judicial Conference had not had an opportunity
to study the provisions of subsection (h) providing for defender organizations.
At its meeting in October 1969 the Conference considered these two alternative
proposals for a public defender organization and a community defender organiza-
tion and approved, in principle, the establishment of these two types of defender
organizations.
The Conference did, however, take exception to certain of the provisions of

subsection (h), particularly as they relate to the federal public defender organi-
zation. The Conference was of the view that these provisions as they now stand,
are not administratively sound in that they do not provide for sufficient controls
or lines of authority and responsibility. Further, they require separate budgets
to be submitted for each defender organization in the country. The Conference
is of the view that control over the budget of the federal public defender organi-
zation should be vested in the Judicial Conference without the necessity of sub-
mitting separate budgetary requests and justification for each public defender
organization. The budget justification for the over-all organization will amply
reflect separate expenditures of the member organizations but to require that
there be a separate budget request and justification submitted for each would,
I suggest, result in unnecessary paper work and duplication of effort and at the
same time not provide the type of administrative control which should be ex-
ercised over the entire system.

Secondly, the Conference is of the view that the appointment of assistants
and supporting personnel, as well as the requirements of space and supplies,
should be in accordance with rules and regulations promulgated by the Judicial
Conference. The proposed legislation, as now drawn, vests entire authority in the
public defender for the district. Although the Act is apprentlay patterned on the
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concept of the United States Attorney's Office, the United States Attorney, as
your Committee is well aware does not have such comparable arbitrary authority
without any central controls.

Thirdly, and in line with the foregoing, the Conference is of the view that all
appointments of assistants to the public defender should be approved by the
chief judges of the districts.
In short, as to the federal public defender organization, the recommendations

of the Judicial Conference for amendment of the bill as it has passed the Senate
are in the interest of sound administration and are deemed necessary to provide
more responsible action.

Lastly, in regard to the community defender organization, the Conference
recommends that the language of the first sentence be qualified. It now reads that
a community defender organization shall be a non-profit defense counsel service
established and administered "by any group authorized by the plan to provide
representation." This broad language does not limit representations to groups
of attorneys and can, by the very breadth of the language, lead to unnecessary
conflict and potentially unfortunate consequences. It is believed that language
should be adopted which will more nearly relate the organization to the aims and
purposes of the Act.

With the exceptions which I have noted in regard to subsection (h) and with
regard to the failure of the bill to provide for a distinction in the fees for services
rendered in court and out of court the Conference supports S. 1461 and recom-
mends its passage.
I am attaching, as of interest to the Committee, the last statistical report

prepared by the Administrative Office of the United States Courts, which is a
cumulative report showing expenditures and assignments under the Criminal
Justice Act from the operative date of the statute, August 20, 1965, through the
close of business, December 31, 1969.

ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
Washington, D.C., January 28, 1970.

To the chairman and members of the judicial conference committee to implement
the Criminal Justice Act.

The following is a report of activities relating to the Criminal Justice Act of
1964, through December 31, 1969:

EXPENDITURES
Payments under the Act from August 20, 1965, through December 31, 1969,

aggregated $12,762,665. During fiscal year 1969, the sum of $4,027,671 was dis-
bursed compared with $3,157,821 in 1968 and $2,298,705 in 1967. During the
first half of fiscal year 1970, $2,549,040 was disbursed in the settlement of claims
for services rendered on behalf of criminal defendants and appellants. Payments
have increased due to a greater number of defendants and appellants being
represented by counsel. Also, this increase is due, in part, to the more expeditious
settlement of claims by the Administrative Office. The settlement of claims
appears to have reached the optimum point. The following table reflects the in-
crease in the number of defendants and appellants being represented under the
Criminal Justice Act:

Fiscal year
Number of Number of
appellants defendants Total

1966 648 15,684 1 16, 332
1967 1,014 21,537 22,551
1968 1,321 25,363 26,684
1969 1,401 28,269 29,670
1970 522 14, 031 2 14, 553

1 9 months.
6 months.

The increase in the number of defendants being represented in large measure
is attributable to appointments of counsel under the Criminal Justice Act by the
Court of General Sessions for the District of Columbia. During fiscal year 1969,
that Court appointed attorneys for 6,135 defendants compared with 4,740 in 1968
and 2,319 in 1967. Attached are statements showing in detail pay
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representation in each of the Judicial Circuits and Districts. Also attached are
charts and graphs reflecting the average cost per case, the nature of services
rendered and time expended by attorneys in and out of Court.

STATUS OF APPROPRIATIONS

As of December 31, 1969, there were 20,727 outstanding claims, of which 10,760
are payable out of prior fiscal year appropriations. Funds in reserve for the settle-
ment of these outstanding claims for fiscal years 1966 through 1969 hopefully will
prove adequate. The appropriation for fiscal year 1960, however, based on the
projected volume of appointments and average cost per case will be deficient to
the extent of approximately $1,150,000. A request for a supplemental appropri-
ation in this amount has been submitted. A statement of expenditures and reserves
for fiscal years 1966 through 1970 is attached. Also attached is a statement re-
flecting the status of claims for representation by court-appointed counsel.

INVESTIGATIVE, EXPERT AND OTHER SERVICES

The District Courts during the first half of fiscal year 1970 have authorized
investigative, expert and other services estimated to cost $50,672 of which, as of
December 31, 1969, $15,810 was paid. A statement of the number of authoriza-
tions, the nature of services authorized and the estimated cost is attached. Ex-
penditures for such services have increased substantially over the years. The
following is a comparison of the cost of these services during fiscal years 1966
through 1969:

Fiscal year
1966

Fiscal year
1967

Fiscal year
1968

Fiscal year
1969

Investigators $8, 610 $20, 368 $25, 906 $35, 283
Psychiatrists 11,498 15, 322 22,844 22,256
Interpreters 516 3,302 5,296 9,212
Other 5,663 7,547 11,251 11,465

Grand Totals 26,287 46, 539 65, 297 78,216

TRANSCRIPTS

Payments for transcripts also have increased over the years. In large measure,
this was due to higher fees authorized by the Judicial Conference at the Sep-
tember 1966 session. Transcript costs during the past four years were as follows:

Fiscal year 1966 $189,379
Fiscal year 1967 264,864
Fiscal year 1968 439,190
Fiscal year 1969 495,594

Transcripts authorized during the first half of fiscal year 1970 were in the total
amount of $218,358 of which $123,467 has been paid.

PROTRACTED REPRESENTATION

The Chief Judges of the Courts of Appeals have approved 144 claims for pro-
tracted representation payable out of the appropriation for fiscal year 1969. These
claims, which aggregated $162,016 have averaged $1,125 per case. A statement
showing the amounts approved by the Chief Judges of the Courts of Appeals is
attached. Thus far, only four claims have been approved for payment out of the
1970 appropriation in the total amount of $5,744.

WILLIAM E. FOLEY.
Attachments.
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STATEMENT OF EXPENDITURES-CRIMINAL JUSTICE ACT OF 1964

Fiscal year Fiscal year Fiscal year Fiscal year Fiscal year
1966 1967 1968 1969 1970

(6 months) Total

Aug. 20, 1965 to June 30, 1966 $729,428  $729,428
July 1, 1966 to June 30, 1967 1,268, 837 $1,029,868  2,298,705
July 1, 1967 to June 30, 1968 204,681 1,547,172 $1,405,968  3,157,821
July 1, 1968 to June 30, 1969 64,122 351,413 1,751,935 $1,860,201  4,027,671
July 1, 1969 to Dec. 31, 1969 

TOTAL EXPENDITURES 

16,654 34,913 470,457 1,524,068 $502,948 12,549,040

2,283,722 2,963,366 3,628,360 3,384,269 502,948 12,762,665
Reserves for outstanding claims___ 26,278 36,634 371,640 615,731 2 2,647,052 3,697,335

Total estimated obligations__ __ _ 2,310,000 3,000,000 4,000,000 4,000,000 23,150,000 16,460,000

1 6 months.
Supplem en ta I appropriation request in the sum of $1,150,000 has been submitted.

STATUS OF CLAIMS FOR REPRESENTATION OF COURT APPOINTED COUNSEL

Fiscal year Cases Waivers Terminations Paid Outstanding

1966(9 months) 16,338 1,784 281 14,031 242
1967 22,551 2,232 498 19,010 811
1968 26, 685 1,821 217 22,111 2,536
1969 29,671 285 369 21, 846 7,171
1970 (6 months) 14, 556 27 48 4, 514 9,967

Totals 109,801 6,149 1,413 81,512 20,727
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CLAIMS FOR PROTRACTED REPRESENTATION, FISCAL YEAR 1969 AS OF DEC. 31, 1969

District Charge Amount paid

District of Columbia:
District of Columbia  Grand larceny  $610.00

Do  Rape, assault  700.00
Do  Kidnaping  1, 200. 00

1st circuit: Massachusetts  Murder  1, 332. 00
2d circuit:

New York "N"  Conspiracy  920.00
Do  do  1, 131. 40

New York "E"  Theft from interstate commerce  910.00
Do    Conspiracy  1, 000. 00
Do  Bank robbery  1, 027. 50
Do do  1, 056. 25
Do  Assault  1, 685. 00
Do   Conspiracy  2, 195.00

New York "S"  Grand larceny  849.24
Do  Air piracy, kidnaping  1,362. 89

New York "W"  Conspiracy  . 1, 200. 00
Vermont  Conspiracy, perjury  799. 10

Do   do  1, 027. 17
Do do   1, 047. 93
Do do   1, 413. 46

3d circuit:
Delaware  Assault  765.00

Do do  780. 00
Do  do  945. 00
Do do  945. 00
Do  do  980. 00
Do do  1, 025. 00
Do do  1, 049. 20
Do do  1, 138. 00
Do do  I, 368. 39
Do  do  1, 453. 23
Do   do  1, 510. 00

Virgin Islands  Rape  600.00
4th circuit:

Maryland   Kidnaping  780. 00
Do    Bank robbery  850.00
Do do  850.00
Do  do  850. 00
Do do  950. 00

5th circuit:
Florida "N"  Stolen vehicles, interstate  547. 50

Do   Marihuana  672.50
Do   I. R. liquor law violation   686.17
Do  Murder  793.75

Florida "M"   Mail assault  847. 50
Do  Failure to submit to induction  851.75
Do  Mail assault  859.53
Do  Bank robbery  1, 219. 40

Florida "S"  Air piracy, kidnaping  1, 000. 00
Do do  1, 147. 57

Georgia "N"  Assault  658. 19
Do  Murder  1, 120. 00

Georgia "S"  do  1, 131.25
Do  do  1, 502. 00

Louisiana "E"   Stolen vehicles, interstate  542. 50
Do  Bank robbery  590.00
Do  Counterfeiting  665. 00
Do  Harboring a deserter  928.40

Texas "N"  Illegal entry  1, 086. 78
6th circuit:

Michigan "E"  Conspriacy  2, 447. 50
Michigan "W"  Bank robbery  925. 19
Ohio "N" do  799.05

7th circuit:
Illinois "N"  Conspiracy, counterfeiting  1, 184. 60
Illinois "E"   Murder  1, 174.38

Do  do  2, 313. 40
Do do  2, 315. 18
Do do  2, 507. 56
Do do  2,606. 51
Do do   2, 611. 84
Do do  2, 629. 68

Indiana "S"  Stolen vehicles, interstate  685.00
Wisconsin "E"   Counterfeiting  545.00

Do  Bank robbery  1, 215. 46
Do  Mail fraud  1, 453. 40

8th circuit:
Iowa "N"   Bank robbery  1, 204. 00
Minnesota  Income tax evasion  1, 404. 04

Do  Mail fraud  2, 552. 00
Missouri "E"  Assault  1, 250. 00

See footnotes at end of table p. 77.
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CLAIMS FOR PROTRACTED REPRESENTATION, FISCAL YEAR 1969 AS OF DEC. 31, 1969 -Continued

District Charge Amount paid

9th circuit:
Arizona    Narcotics  715. 50

Do    do   807.50
Do  do  818.50
Do   Marihuana   946.56

California "N"   Conspiracy  695.00
Do    Refusing induction  807.50
Do   do  831.89
Do    Failure to register  847. 50
Do  Bank robbery  858.88
Do  Refusing induction  915.00
Do  do  921.00
Do  Bank robbery  1, 228. 00
Do   Refusing induction  1, 386. 70
Do    Conspiracy, mail theft  1, 465. 25
Do  Embezzlement  3, 346. 00

California "E"__Bank robbery  678.70
Do  Stolen vehicles, interstate  750.00
Do   Bank robbery  863.03

California "C"  Misapplication of union funds  1 497. 50
Do   Bank robbery  585.70
Do   Robbery Federal credit union  593.30
Do   Narcotics  631. 50
Do  Bank robbery  642. 50
Do  Counterfeiting  667.50
Do  Stolen vehicles, interstate  700.00
Do  Bank robbery  766.50
Do  Stolen vehicles, interstate  853. 85
Do  Uttering a forged writing  881.75
Do  Bank robbery  915. 50
Do  Robbery Federal credit union   951. 10
Do  Narcotics  1,014. 10
Do  Bank robbery  1, 029. 50

Narcotics  613.92
  Marihuana  638.50
  Narcotics  640. 00

do  705.58
do  765.00

  Harboring aliens  805.60
  Marihuana  818. 12

do  857. 25
do  904.85
do  905.00

 do  915.00
  Narcotics  942. 50

 do  950. 20
  Marihuana  961. 20
  Harboring aliens  1, 047. 29
  Narcotics  1, 051. 95
  Marihuana  1, 085. 00
  Narcotics  1, 149.40
  Marihuana  1, 272.50

do  1, 290. 00
do  1, 384. 13

  Narcotics  1, 574.40
  Marihuana  1, 606. 80
  Narcotics  2, 470. 65

do  2, 521. 55
do  2, 605. 02
do  3, 246. 84
do  3, 511, 50

  Bank robbery  1, 065. 00
Washington "W" do  1, 000. 00

10th circuit:
Kansas  Possession and sale of drugs  1 410. 00

Do  Theft Government property  697.50
Do  Postal forgery  1, 250. 00

New Mexico  Murder  547.30
Do do  744.85
Do  Rape, murder  1, 150.00

Oklahoma "W"  Assault  645. 00
Do do  683.40

California "S" 
Do
Do
Do 
Do
Do
Do
Do 
Do 
Do
Do
Do
Do
Do
Do
Do
Do
Do
Do
Do 
Do
Do
Do
Do
Do 
Do
Do
Do

Nevada

Total (144 claims)  162, 015.95

1 Misdemeanor.

Note: Claims filed by 231 attorneys for compensation in excess of the statutory limitation were denied by the district
courts. These claims ranged from a low of $509.50 to a high of $3,058.60.

49-130-70-6
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OBLIGATIONS FOR INVESTIGATIVE, EXPERT, OR OTHER SERVICES RECEIVED BY THE ADMINISTRATIVE OFFICE
FOR FISCAL YEAR 1970 THROUGH DEC. 31, 1969

Number
of authori-

zations Type of service Paid Unliquidated
Total

obligation

1 Appraiser $105 $105.00
1 Audiologist 200 200.00
1 Chemist 75 75.00
3 Depositions $272.95 159 431.95
6 Fact witnesses 108.20 625 733.20
7 Fingerprint experts 75.00 970 1, 045.00
1 Geneticist 150.00 150.00

15 Handwriting experts 1, 160.00 2,310 3, 470. 00
132 Interpreters 1, 422. 50 4,066 5, 488. 50
68 Investigators 4, 674.23 12, 085 16, 759. 23
1 Laboratory expert 75.00 75. 00
1 Medical doctor 30 30.00
4 Neurologists 135.00 950 1, 085. 00
1 Pathologist 210.00 210.00
1 Photographer 200. 00 200.00
3 Physicians 393.00 150 543.00
67 Psychiatrists 5, 919. 42 10, 370 16, 289.42
19 Psychologists 985.00 2, 767 3, 752.00
1 Toxicologist 30.00 30.00

Totals 15, 810.30 34, 862 50, 672. 30
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CRIMINAL JUSTICE ACT
Average Compensation Paid Attorneys for Representation

of Defendants Before U. S. Commissioners and in the

District Courts

FISCAL YEAR 1970

(THRU OECEMIDER 114 (9419)

July

NO.
OF CASES

COMPENSATION 
Amt. -Paid /1.1,?,,L,

OUT-OF-POCKET EXPENSES 
Amt. Paid

$ $ $ $

August 113 5.002 44.27 84 .74

September 435 21,071 48.44 562 1.29

October 1,250 87,566 48.70 2,158 1.73

November 1,341 96,002 71.59 3,218 2.40

December

January

February

March

April

May

June

TOTALS

1,315 117,691 89.50 3,256 2.08

4,454 $ 327,332 $ 73.49 $ 9,228 $2.08

AVERAGE COMPENSATION PER CASE

•••••••••••

*

A 7 0 N 0 j F M A

1 
V A A

01 V V C N 8



SO

CRIMINAL JUSTICE ACT

Services Performed By Court-Appointed Counsel
In The United States Courts Of Appeals

FISCAL YEAR 1970

A
/7

OBTAINING AND

REVIEWING RECORDS

5ea.

N..

LEGAL 'RESEARCH AND BRIEF WRITINGS

\\,

BASED ON PAYMENTS IN 1.0 CASES

Total
No. of
liours

averaop
ro.

Time Spent in Open Court 65 1.1

Time Spent in Preparation (Out of Court):

Interviews and conferences 153
Obtaining and reviewing records 334
Legal research and brief writing 1,698
Other 306

Total time spent in preparation (out of
court)  ? 491 41.5

Grand • Total Time Spent 

Total compensation paid $19,832
Average compensation per case $ 331

Total out-of-pocket expenses (travel, etc .'I $ 4,102
Average out-of-pocket expenses per case ( 12 cases) 68
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CRIMINAL JUSTICE ACT
Services Performed By Court—Appointed Counsel

Before U. S. Commissioners And District Courts

FISCAL YEAR 1970

SENTENCE HEARING

PLEA (WHEN SEPARATE

FROM ARRAIGNMENT)

ARRAIGNMENT

AND PLEA

CONTINUANCES

1

TIME SPENT IN OPEN COURT

N.

TIME SFENT ;14 PREPARATION OUT OF COURT)

TRIAL

OTHER

INVESTIGATIVE WORK

/INTERVIEWS

WITH CLIENT

LEGAL RESEARCH

BASED ON PAYMENTS IN 4,454 CASES Total
No. of.
Pours

A,ocage
No. of
Hours

Time Spent Before H. S. Commissioners 1 023 .2

Time Spent in Open Court:

Arraignment and plea 3,09,
Plea (when separate from arraignment) 619
Sentence Hearing 1,396
Continuances 648
Trial 2,610
Other 1,263

Total Time Spent in Open Court  
•

2.2.-.2.4(2.44..

Time Spent in Preparation (Out of Court):

Interviews with client 7,751
Legal Research 4,080
Investigative work:

Interviews with witnesses 1,429
Consultation with witnesses 2,24
Consultation with probation officers 
Other 

721

Total investigative work 
.12,222

8,427
Total Time Spent in Preparation (Out of Court 2.::?: 4.5

GRAND TOTAT. TIME SPENT 30,934 6.9
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(Subsequently the following letter was received from Mr. Foley:)
ADMINISTRATIVE OFFICE OF THE U.S. COURTS,

Washington, D.C., June 22, 1970.Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee No. 3, House Judiciary Committee,
House of Representatives, Washington, D.C.
DEAR CONGRESSMAN KASTENMEIER: I am writing you at the request of JudgeJohn S. Hastings who testified before your Committee on June 18 concerning the

provisions of S. 1461, the bill which amends the Criminal Justice Act. Judge
Hastings had intended to recommend to your Subcommittee the inclusion of an
additional subsection (4), which would read as follows:
"SEC. 4. This Act shall become effective one hundred and twenty days after

the date of enactment."
The purpose of this subsection (4) would be to provide a delay of 120 days

after enactment before the new legislation becomes operative. There are several
reasons for this request. You may recall that the original bill delayed the effective
date for one full year in order to provide for the drafting of plans and the necessary
forms and to permit this office to set up the necessary administrative machinery
to process the vouchers.

S. 1461, as you know, expands the coverage of the Criminal Justice Act con-
siderably. It changes the fee schedule and provides for two new types of organiza-
tions in subsection (h). These provisions will necessarily require complete revision
of the plans in each of the district courts, as well as the plans in the eleven circuits.Revising the plans will undoubtedly require consultation with the Judicial Con-
ference Committee of which Judge Hastings is Chairman since it has been our
experience that the requirements for the districts vary by nature of the districts,i.e., metropolitan and rural, and by the geographical coverage of the districts.Further, it will require the Conference Committee completely to revise and reissue
the guidelines under which the clerks of court, the magistrates and the judgesoperate in carrying out the provisions of the Criminal Justice Act.

Thirdly, it will require this office to prepare and secure the approval of the
Judicial Conference Committee of new forms to take care of the expanded coverage
of the Act and revised forms for the present provisions of the Act. Such of the
forms as involve the expenditure of money will, pursuant to statutory provisions,have to receive prior approval of the General Accounting Office.
The impact of the new statute on the Administrative Office will be not incon-

siderable, requiring additions to staff in the accounting, auditing and statisticaL
areas.
I am sure you aw )reciate that all of these factors will take time and that any

period short of at least 120 days will hardly be adequate to permit these necessary
tasks to be performed.

Sincerely,
WILLIAM E. FOLEY,

Acting Director.

Judge HASTINGS. Having in mind your stricture of time, I know
you don't want to hear me read the statement.
Very quickly, the expanded coverage provides for representation of

those who need the representation for financial reasons to cover pro-
ceedings in the revocation of probation, to cover the appointment of
counsel for persons under arrest, meeting Miranda, of course, to
cover revocation of parole proceedings, although that is obviously an
administrative matter through the Department of Justice. I won't
attempt to speak for the Department of Justice, but I think we all
concede it is a related matter.

Persons who are material witnesses and who are held in custody
sometimes very definitely need the appointment of a lawyer, and
persons seeking collateral relief, and this is perhaps the broader aspect
of it, because this collateral relief would go to those who question
after trial their competency to have stood trial in the first place where
that question was not raised.
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Second is Federal habeas corpus proceedings. Habeas corpus, being
a civil proceeding, was never covered by the act, and we are appoint-
ing lawyers on almost every case now; we have to, and we can't com-
pensate them. So it covers Federal habeas corpus proceedings. It
covers habeas corpus proceedings on behalf of State prisoners who
come in and seek Federal relief because of the alleged violation of the
Federal constitution. We have always had many, many under title
28, section 2255, which are the proceedings filed by prisoners attempt-
ing to change or vacate their sentences, claiming some irregularity
there.
So that, in essence, the act does bring within the terms of the act

those representation matters which are now being done by counsel
under appointment by the court, but which are not authorized to be
compensated or have the benefits of the Criminal Justice Act. You
can see that, on the one hand we appoint a lawyer under the act to
do certain things. He is compensated, has the benefits of the act. On
the other hand, here is a man that comes in with just as much of
another bitterly litigated matter, and these things are increasing all
the time, and we can do nothing about it except to tell him to please
do it and he does it almost always because of his feeling of responsi-
bility as a member of the bar.
Now that, in substance, is the expanded coverage. Unless there

be questions, I will not burden you further with that.
In connection with that, there is one change I would like to mention.

It relates in part, Mr. Poff, to one question you asked. The act does
provide for an increase in compensation of an hourly rate to $30
an hour. The present act provides for $15 for in-court service, $10
an hour for out-of-court service. The committee recommends, and
the Judicial Conference in accepting our recommendation recom-
mended that it be increased to $20 and $15. In other words, the $5
an hour increase.
The Senate, on its own, raised that to $30 an hour. I wish to be

understood as saying this. We consider that a prerogative of the
Congress. We have no objection to $30 an hour as a minimum, if
that be the will of the Congress.
Mr. POFF. Mr. Chairman, would you permit me and would the

witness pardon me if I interrupt at this point?
Neither the Senate bill nor the House bill makes any distinction

between in-court service and out-of-court service.
Judge HASTINGS. That was my next point. The Judicial Conference

is adamantly on record as saying there should be a recognition of the
difference between these services. Our committee thinks, the Con-
ference thinks that in-court service, trial work, justifies a higher rate
than out-of-court service, investigative research, and what have you.
Mr. KASTENMEIER. To interrupt, you stated that the Judicial

Conference's recommendation was $20 and $15?
Judge HASTINGS. Yes. That recommendation, I might say, was

made 2 years ago and there have been some obvious changes, I
take it.
Mr. POFF. What does ABA recommend?
Judge HASTINGS. I can't answer that question.
Mr. FucHs. The ABA filed a statement recommending the adop-

tion of the Senate bill on this, that is, a $30 hourly maximum.
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Judge HASTINGS. So, as I say, we will not quarrel as a committee
or as a conference if this is established as a minimum. But we do sug-
gest to you that it is our own veiw that there should be a disparity in
the fees allowed for services, and we think the work in trial should
receive more than work out of trial.
Mr. POFF. I believe you misspoke yourself. It is not a $30 minimum

as I understand it, but a $30 maximum.
Judge HASTINGS. It is $30 an hour. Oh, the court could allow less,

obviously.
Mr. POFF. The $30 is maximum.
Judge HASTINGS. That is right, the court could allow less,. I don't

think lawyers would ask for less, to be perfectly frank with you, nor
do I think the average judge would reduce it unless some good rea-
sonwas shown.
Mr. KASTENMEIER. The maximum tends to become the minimum

as well.
Judge HASTINGS. The financial report for the last fiscal year, which

I have attached also, answers in a measure only a few of your ques-
tions, and I shall ask leave to ask Mr. Foley to prepare a written
statement in answer specifically to your questions.

Very generally, in fiscal 1969 we spent a little over $4 million. The
coverage of the act has brought in the Court of General Sessions in
the District of Columbia and that has materially increased our
expenditures. There is a deficiency request this year of something
about $1,100,000, I believe, that we are going to have to ask for here
over and above our appropriation. Appropriation has been about
$3.1 million in the past. Please don't hold me to it, I can give you a
rough guess that as best we can estimate—and this is purely a guess—
if this act is enacted as now proposed as it now stands I think it would
double the cost of the appropriation, double the cost of the service.
We are approaching rapidly $3 million annually now under the act.

I think it would go to 10 or 12, because of the increase in the hourly
rates, because of the expanded coverage, and everything else. Now, I
am only speaking off the record as a guess, and Mr. Foley will
substantiate that as best it can be done.
Now the two new things that are in the act which were not recom-

mended by the judicial conference—and I am not indicating we are
,opposed to them—were the two provisions in subsection (h), I believe
it is, which provided for a public defenders organization and a com-
munity defender organization. The public defender organization, the
conference approved in principle. However, as proposed here, the
conference is disturbed •by several things, We think, No. 1, that
it needs to be tightened up a bit, if it is passed. As it stands under the
bill the public defender in a proposed district—and incidentally, there
are 31 districts—the public defender for a district would be appointed
by the circuit council of the circuit. From then on, the public defender
has, as we read the bill, complete charge and control, without any
controls, on additional staff, salaries (except certain guidelines are
given), office space, equipment, clerical help, and what have you.
Now, obviously the thing must have been patterned generally

after the normal district attorney's office, but certainly the district
attorney is subject to many internal regulations with which you
obviously must be familiar. So we do approve that in principle, yet
we think it needs to be tightened up so that somebody other than the
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public defender himself has some control over the staff that is going to
be appointed, the money that is going to be spent, the space to be
occupied, and that sort of thing.
The committee did give consideration in trying to analyze who

might control the thing. The first question that pops in your mind
would be the Justice Department and, with deference to them, we
don't think the prosecuting side of the criminal justice should control
the defense side of it. Another suggestion was Health, Education, and
Welfare and generally speaking—not disrespectfully, I hope—but it
has become such a large organization that we doubt that its burdens
should be increased. So for the lack of a better suggestion, may I say
to you we would suggest that at the moment at least the control
should be lodged, subject to the rules and regulations adopted by the
Judicial Conference.
I recognize that is giving the judiciary a say, but at the same time

the judiciary, of course, acts as the group which enforces the act,
which, of course, is an umpire, so to speak, between defense and
prosecution. It has no particular interest in either side as such, and
only because I can't come up with a better idea at the moment it
perhaps should be lodged, if it is to be lodged anywhere at this time,
in the Judicial Conference of the United States, which, of course,
would be compelled then to adopt the necessary guidelines, rules,
and regulations.
Now there is one other key point in this same connection that I

wish to mention. The act provides, as it is drawn, that there will be
submitted to the President a separate budget for each public defender
organization, so that if there were public defenders set up in the 31
districts that are now eligible for them you would have 31 separate
budgets. Now, gentlemen, that is an almost intolerable budgetary
situation. We would respectfully suggest that perhaps that could
better be handled if there is one budget submitted for all defender
organizations, as might be eventually approved by the Judicial
Conference and recommended through its budget committee to the
Congress for consideration, rather than having 31 separate budgets.
Because you can see instantly the problems that arise there purely
from housekeeping.
Now having said all of that, in principle I think the Conference

and I think the judiciary generally would be in favor of a public
defender system of some kind. There are two or three reasons for that.
No. 1, it has worked well in the States. No. 2, when an appointment is
made and a service is rendered through the public defender, we im-
mediately eliminate all housekeeping problems on the part of the
judiciary. You have no claims to file, no audits to make, nothing
to be processed by the Administrative Office. They have all of the
facilities available that private lawyers would have available if
appointed under the act, or a defender organization.
So from that standpoint it has much to commend it, because it

really gets away from a lot of tedious work on the part of the courts
and the part of the Administrative Office, because there is one organi-
zation that is handling it and taking care of it. As I say, it has worked
very well in a good many of the States.
This—again, I repeat—this suggestion, this incorporation in the

act comes from the Senate Judiciary Committee, and we are not op-
posing it at all in principle. In fact, we do approve it in principle,
subject to these various rambling suggestions that I have made here.
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The other type of organization which is provided for in subsection
(h) is called a Community Defender Organization. This comes into
being because under a nonprofit organization called the National
Defender Project, which was funded by a private foundation under
which my good friend General Decker here was the very distin-
guished chairman and head of for, I think it lasted 5 years, and their
money now has been exhausted. The foundation that previously under-
wrote it is no longer contributing any money. But, not only did Gen-
eral Decker set up these organizations in many State courts, which
he did, but a number in Federal courts at the request of the judiciary
and the lawyers; and they worked wonderfully well.
Now I would like to be heard here as commending General Decker

for having done what he did. This provision in this act concerted by
the Senate Judiciary Committee—and it certanly meets with our
complete approval—would enable this same sort of Federal community
defender organization to go forward, whereas it may lapse in many
instances unless they can get private money to keep going what they
have already started. It is serving a great purpose and a worthwhile
function.
I only have one suggestion to make, and our Conference does, in

that connection. The act provides that this community defender
organization may be organized and operated, so to speak, by any
group. We think that is a little too broad. We think it probably should
be narrowed to lawyer groups, which is where it presently is func-
tioning. The present community defender organizations have all
been set up either at the request of the judiciary or bar associations or
interested lawyers in those communities, and we rather think that it
might avoid some problems, certainly unknown at the moment, if
it was more or less restricted to lawyer groups, judicial groups, what
have you. Other than that, we are in hearty accord with the whole
concept of the community defender organization.
Now the community defender organization, I might point out to

you, would be in the appointments that are made to it, the recipient
of allowances under the act and, hopefully, from that would be able
to finance itself. There is some question whether it could or not.
There is also another question and that is whether or not they could
ever get started without seed money, so to speak. And this does
provide the availability of seed money, if approved for that purpose.
It also provides the opportunity if it is ever done and ever requested
and approved—of, in lieu of allowing fees, make a blanket grant and
let it carry on that basis in a budgetary way, which has a good deal
to commend itself, too.
Now I have spoken very hurriedly and very briefly about the

public defender aspect, the community defender aspect. I wish to
be heard as saying we do approve them in principle. We are heartily
in favor of either one if these safeguards are made, the safeguards
primarily relating to the public defender organization the expanded
coverage of the act meets with the suggestions we have previously
made. The Senate adopted them almost without change.
As to the maximum or minimum fees, that is for your determina-

tion. I have expressed my views on that and the views of the con-
ference. I will be happy to answer any questions.
Mr. KASTENMEIER. Thank you, Judge Hastings. Perhaps we

might have Mr. Foley make his statement or any additions, and then
we will have questions for you both.
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Mr. FOLEY. Mr. Chairman, I have only one request to make. I
think we can answer Mr. Poff's questions with one exception, which
I might suggest, if I may, that you direct to the Department of
Justice. We have no information on either the salaries or expenses
of the U.S. attorneys. Otherwise, we shall try to submit the answers.
Mr. KASTENMEIER. I would think that question would have

better been directed to the Justice Department.
Mr. POFF. Yes, and in order that it may be understood what I

have in mind, I would like that information in detail for each dis-
trict. It would not be sufficient for our purpose to have the broad
nationwide salary range, because this legislation gears the compensa-
tion of the public defender to the highest paid U.S. attorney in the
district or in the adjacent part of a district, and gears the compensation
for his assistants to the U.S. attorney's assistants.
• (Subsequently the Department of Justice submitted the requested
information which appears at page 110.)
Mr. FOLEY. That is all I have to say, sir.
Judge HASTINGS. If I may make one gratuitous statement in

'closing, I am proud of the Federal Judiciary Association's administra-
tion of this act. It has been administered economically. Compare
0E0 appropriations for legal services, if you will, please, we are
talking about presently $5 million; it might be expanded to 10 or 12.
Just make that comparison in your own mind. But the thing I am
more than proud of is that in the 5 years it has been in operation
we have never had one question raised as to favoritism, nepotism,
unfair expenditure of money. And I think my brethren generally m
the judiciary are entitled to that expression of confidence.
Thank you, gentlemen.
Mr. KASTENMEIER. Thank you. I must say I have had no com-

plaint about the judiciary's administration of this act and I think
you should be complimented on it. I will say that 0E0 has had some
very interesting experiments. In Wisconsin we have had a judicare
program which is not inexpensive. On the other hand, there are many
people, and I rather join them, who think it is at least a worthwhile
experiment.
Judge HASTINGS. Please don't misunderstand me as indicating

that I think otherwise. I share your views.
Mr. KASTENMEIER. First of all, I assume that apart from the criti-

cism you have made you approve of S. 1461 in its present form, or,
if you do not, what further change would you recommend?
Judge HASTINGS. I think I can respond to your question generally,

that we do approve it in general subject to the exceptions that I
have mentioned. In fact, we would urge its passage.
Mr. KASTENMEIER. You asked not to be held to your prediction

that the cost of the program could double. But if we are doubling
the hourly rate from a $20 and $15 basis to $30 and then on top of
that extending the services as noted within the act, plus creating
both a Federal public defender organization and a community de-
fender organization, would it not likely triple or quadruple, than
merely double?
Mr. FOLEY. I think that is very likely the case, Mr. Chairman.

The area in which we find it very difficult to make any estimate is
the area to be affected by the additional coverage of the act. We
have very little statistical data to go on, on which to predicate the
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costs. As far as the increase in the hourly rate is concerned, this is
fairly easy. As you say, it may well triple, at least.
Mr. KASTENMEIER. The arguments about who shall be responsible

for the public defender go back a long time. As I remember my first
term on this committee in the 86th Congress in 1959 and 1960 this
subject was debated, and I was trying to remember the date. I re-
member it because we had a member of the committee who only
served in the 86th Congress who was the only person junior to me,
Mr. Kasem from Los Angeles, who gave eloquent testimony in behalf
of the local public defender system at that time. So I do know that
the dialog on this whole question goes back within this committee
for many, many years.

If, in fact, the Congress decided on any other organization than
the Judicial Conference, if it decided to make Federal public defender
organization responsible to an entity, what other groups or organi-
zations could also serve that function, if not the Department of
Justice?
Judge HASTINGS. I think the Senate report indicates one alternative,

for whatever it means, and that would be the eventual creation of
a superpublic defender agency which would have the control over
all public defender agencies.
Mr. KASTENMEIER. Would that agency be responsible to anyone?
Judge HASTINGS. I don't know. If it is an independent agency, it

would depend. What they are suggesting, I think, is you might wind
up with an independent agency which would avoid many things,
and it would also create many problems, too.
Mr. KASTENMEIER. One of the fears about community defender

organizations years ago in the committee, I recall, was very much
tied to the then existing civil rights fights. I think the fear in some
areas
' 

whether the fears still exist or not I cannot say, was that the
legal defense fund for the NAACP, and so forth and so on, would in
fact be in some areas operating the community defense organization..
Indeed, such organizations, if in your view they were comprised of

lawyers admitted to practice, would be entitled to recognition under
the proposed bill, would they not, no matter what their other purpose
might be?
Judge HASTINGS. I would think so; yes. That was one of the things

that prompted the remark that I made. Of course, the core of the act,
the whole philosophy of the act originally was that there should
always be a provision for representation by private members of the
bar, private attorneys. This act continues to recognize that. There
have been various estimates as to how that division should be. Some
say no less than 25 percent appointments should be by private lawyers,
others go so far as to say 50 percent. So you wind up with a mix,
and we think it is good.
Because the act now, you see, in its present form utilizes legal aid

agencies. The Southern District of New York, the largest single
district in the whole Federal judiciary, does almost all of its work
through the local legal aid agency there. They are set up, they are
organized, they are staffed, they are equipped, they appoint them.
Their fees are such, apparently, to at least help keep them going, and
that is a legal aid agency, not a public defender organization.
Mr. KASTENMEIER. In that respect you mentioned the possible

creation of new organizations for community defense, including grants

.49
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and seed money, as you put it. If there are in fact a great many local
legal aid societies operating today, and similar existing organizations,
would the need to create new organizations to serve this function be
great?
Judge HASTINGS. Probably so, sir, in view of this fact. As I under-

stand it, most local legal aid societies are not particularly interested
in the criminal phase of the practice. They are interested in the civil
side of it. It is the need to get this kind of representation on the
criminal side that we are concerned with.

Fortunately, in New York—I think Philadelphia is another one—
they are interested in the criminal side of it. But many of them are
not and don't want it.
Mr. KASTENMEIER. I appreciate your testimony.
In the interest of time, I would like now to call on my friend

Mr. Mikva.
Mr. MixvA. First of all, let me say how pleased I am to see Judge

Hastings.
I hope you do as well before this panel as I did last time before your

panel.
Judge, I have only two questions about your statement and your

comments. I am troubled about your concern that you feel the as-
sistants to the public defender should be approved by the chief judges
of the district. While I agree that the defender organization ought to
be under somebody's supervision, and certainly until such time as
some kind of a super agency is formed, it ought to be the Judicial
Conference and I have no quarrel about that. I think, though, that it
just doesn't look right for assistants to the public defender to be ap-
pointed by the judge and the chief judge in the circuits before whom
those defendants will be appearing.
Judge HASTINGS. We recognize your points.
Mr. MIKVA. What would be wrong with the public defender himself

being free to hire his own assistants without specific supervision on.
those appointments? The salaries and all other conditions, and budge-
tary items, would still be subject to supervision.
I am thinking, suppose the public defender gets a nice, feisty as-

sistant that the chief judge doesn't like, but who happens to be a good
defense attorney, why shouldn't the public defender be free to hire
him?
Judge HASTINGS. There, of course, you are dealing in personalities.

Always, unless you have an unfortunate personality present, you
have no problem under what you are talking about. If you do, you do
have a problem. I suppose it could arise under any system. We are
only suggesting here the chief judge of the district, for the lack of
somebody else. I think our overall suggestions would probably be
better phrased if I said we really believe that we made it subject to
rules and regulations adopted by the Judicial Conference of the
United States.

Really that is where it ought to be. I would certainly agree with you
that is far preferable to letting any chief judge of a district make an
appointment; yes, sir.
Mr. MIKVA. The other point has to do with the amount of fees. I

realize that these maximums tend to become minimums, and I think
my colleague Mr. Poff's comments to you are more substantive than I
like to admit, but it is a fact that the hourly scales, if you are going to
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use that as the measuring stick, vary so differently, not only between
circuits, but within the circuit. The hourly rate in Chicago currently is
over $50 for an experienced defense attorney. So $30 is below what the
market would bear. On the other hand, in some of the other parts of
the district, of the circuit, $30 is a very fair figure. Especially if we are
going to vary the rates between court time and noncourt time, is there
not some way of trying to make it clear that we expect a judge to
take geographical differences into account?
Judge HASTINGS. Certainly the Congress can make any such

expressions of intent, and it would be well taken. I would make this
observation with reference to the $30, or any other arbitrary. figure.
The original conception of the act—and it is the way it has been
administered up until today—is that whatever compensation was
allowed was not intended to compare with the professional fee charged
in private practice.
In fact, we have said many times, I have in talking about this act

over the years, that any lawyer who thinks he can make a living
professionally by fees received under the Criminal Justice Act isn't
worthy of appointment. I think maybe it was that sense of frugality
that inclined us to make only the recommendation of $20 and $15.
The only danger I see in the $30 figure, if it is a danger—and I recog-
nize that times have changed since we even thought about it 2 years
ago—the only danger I recognize, and I feel it is undergirded by
the philosophy of the act, is to keep people from getting the idea that
they can do well financially, lawyers, by appointments under this act.
This was to help the poor devil who was giving his time, office

overhead and everything, for nothing; could not even get expenses.
We hoped to get him something so he would not be completely
out-of-pocket for everything.
Mr. MIKVA. I appreciate that and I am not unhappy with the $30

maximum, because that is about the overhead figure in a place like
Chicago and New York, and I agree with you.
Judge HASTINGS. I agree with you entirely about what you say

about the disparity in districts because it is there. How to urge
judges to recognize it, I don't know.
Mr. MIKVA. Those are my only questions, except to reassure the

chairman that in terms of the total costs of this program when we
are through passing all of the anticrime legislation out of the commit-
tee, the amount of crime in the country will be so diminished that I
am sure this won't be too high.
Mr. KASTENMEIER. On the other hand, I am afraid that our en-

forcement facilities will be so effective that they will rake in so many
people for trial that it may be even more.
Mr. MIKVA. There is that possibility-.
MT. KASTENMEIER. The gentleman from California.
Mr. EDWARDS. In California we have a very good public defender

system in the various counties. What would be the objection to ex-
panding the local public defender system in a State like California
to include Federal cases?
Judge HASTINGS. Of course, I don't suppose the State would have

authority to underwrite legal assistance in Federal cases. I would
question that, speaking very offhand now, in answer to your question.
Mr. EDWARDS. It is an offhand question.
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Judge HASTINGS. By the same token, I suppose the Federal
Government does have authority to underwrite State expenditures.
So where you get into a cross mix, that can be resolved or not, I would
question the State's constitutional authority to underwrite Federal
programs. I don't know, it is just a quick guess.
Mr. KASTENMEIER. The gentleman from Virginia.
Mr. POFF. I think the judge has given us most intelligent and

illuminating testimony and I am grateful for it.
You spoke of a mixed defender system which prompts me to.

nquire that if a council decides to set up in a particular district a
public defender system, to what extent would the utilization of that
system diminish the demand for payments under subsections (d)
and (e) for counsel and other expenses?
Judge HASTINGS. Well, to the extent of every appointment that

was made to the public defender. By that, I mean on claim. Now his
overhead, of course, comes into counterbalance certainly, and
I don't know where one would exceed the other or not.
Mr. POFF. Are you saying in those districts it would not be neces-

sary to use subsections (d) and (e) any longer?
Judge HASTINGS. You mean if you had a public defender?
Mr. POFF. Yes.
Judge HASTINGS. Indeed, because the whole act itself requires

that private counsel be appointed. It doesn't specify the percentage
of appointments, but I think if we went to a 100-percent public de-
fender system, then you have to rewrite the philosophy of the act.
Maybe that is what you want to do, I don't know.
Mr. POFF. Surely in those districts where a public defender sys-

tem was authorized you could anticipate there would be less expense
associated with subsections (d) and (e)?
Judge HASTINGS. I would think so.
Mr. POFF. I am very anxious about the language on page 9. I would

appreciate it if you would reason with me as I read it to the record. I
am talking about H.R. 9856, page 9, beginning on line 4, subsection
(h), Defender Organization—
"(1) Qualifications. A district or a part of a district in which at least two hundred

persons annually require the appointment of counsel may establish a defender
organization as provided for either under subparagraphs (A) or (B) of paragraph 2
of this subsection, or both. Two districts or parts of districts within the same
circuit may aggregate the number of persons required to be represented to
establish eligibility for a defender organization to serve both areas."

Now my question, is whether that language is so loose and so broad,
even though not intentionally so, as to make it possible to appoint
more than one public defender in an individual district or in part of
an individual district which is adjacent to another district?
Judge HASTINGS. It might be. I have not thought it through at

all. Again, this is not our language, as you well know.
Mr. POFF. I can hypothesize a case, I believe, to illustrate my point.

I can think of a State in which there are two districts and in one of
those districts there are three major metropolitan areas, one of which
is adjacent to the other district. And under the language, as I have
read it, I think it would be possible that there would be a public
defender organization established for each of the two metropolitan
areas, each of which meets the 200 test, and a third for the metro-
politan area which adjoins the second district within that State.
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As a matter of fact, I believe you could almost extend the hypo-
thetical to include a metropolitan area in one State adjacent to
another State or adjacent to another metropolitan area of another
State. So I beleive you are going to have to give some careful attention
to this language.
Judge HASTINGS. I agree with you. Of course, in defense I can only

say it is not the language of the committee of the conference. In trying
in my own mind to figure out why they wanted to combine parts of
two districts adjacent to each other I assumed the reason for it was
in the one instance you had a district, let us say, that could not
qualify, and if it took in part of its neighbor it could qualify. That
was my own assumption.
Mr. POFF. I am sure that was what this language is intended to

convey. But I am fearful that it is not so limited in its thrust and
its impact.
Judge HASTINGS. That is another complicating factor in the next

sentence there. When they are in different circuits the Judicial Council
of each circuit has got to approve the combined plan.
Mr. POFF. That is true, and this further complicates the problem

raised by my colleague, Mr. Mikva. If we were to decide that super-
visory power over the appointment of assistants to the public defenders
should be lodged in the council, then I assume we would have to
lodge it in both councils involved. I am convinced, from just the
cursory reading which I have given that language, that it must be
given more careful consideration.
Now laymen, you know, are for testing the legal profession and we

can expect some questions, I am sure, in floor debate such as these.
To what extent has the use of the 1964 act increased the number of
guilty pleas that have been filed? Do you have any information
covering that question?
Mr. FOLEY. Not directly relating to the question, sir. The data we

have show the number of guilty pleas district by district, year by
year. Of course, we have the number of appointments of counsel in
the attachment you have for each year. A comparison can be made,
but whether that is a fair relation is another question.
Mr. POFF. It is arguable in every case.
Judge HASTINGS. We have the general offhand view I hear talked

about that we do have more trials, we do have more appeals. When
we get through, hopefully, we have closed the door on most ancillary
questions and the postconviction may not drag out forever, as some-
times seems to be the case.
Mr. POFF. Our laymen colleagues are also likely to ask if, in the

administration of the act, you have observed any effort on the part
of appointed counsel to file frivolous motions or demand ancillary
hearings as a vehicle for increasing their own compensation.
Judge HASTINGS. When you phrase it in terms of increasing their

compensation, I would say no.
Mr. POFF. I am glad to have that in the record.
Judge HASTINGS. Because within the limits that we already have,

if the trial amounts to anything they are going to reach the maximum
anyhow.

Incidentally, I might say now in passing, Mr. Poff, that the record
shows the average cost per case in the District Courts in the first half
of this fiscal year, was a hundred dollars, about that. So the average
case is not a large case.



93

Mr. POFF. Mr. Chairman, I have not exhausted my inquiry but I
yield to my colleagues so they may deal with the subject.
Mr. KASTENMEIER. The gentleman from Michigan.
Mr. HUTCHINSON. Thank you, Mr. Chairman.
Judge, you raise a question in my mind that if we create a public

defender system under what agency of the Government should we
place it? You indicated that many States have public defender sys-
tems. Under what agency of government have the States placed their
public defender systems?
Judge HASTINGS. I expect General Decker does have the answer

better than I. I would say there is not necessarily any uniformity
there. It would probably vary State by State.
Mr. HUTCHINSON. I think that it would be helpful for the record

to have some kind of a submission along that line.
Mr. KASTENMEIER. If the gentleman would yield, the Chair hoped

to call on General Decker a bit later, and he might then be prepared
to comment on your question.
Mr. HUTCHINSON. I will withhold that question then.
Judge HASTINGS. He has had far more experience with State sys-

tems than I have.
Mr. HUTCHINSON. I simply made that inquiry as a predicate to

my initial feeling that such a system should be placed in the Justice
Department. My mind is not closed on it, and I presume I could
be persuaded otherwise. You know that criminal justice is not only
prosecution, but it is also defense. And if we have a Department of
Justice under an Attorney General, it would seem as though the
responsibility of the Government for defense and prosecution could
very properly be under the same executive department. Because the
executive departments in our Government are big, broad, and almost
conglomerate things.
1141You suggest HEW, You know they have put an awful lot of things
together under HEW. Some of them would seem to be almost in-
consistent. I mean, just speaking for myself, I would think that I
would have no trouble in thinking of the Department of Justice as
having one great defensive arm, just as it has a prosecutive arm. I am
just interested as to how the States have resolved that problem.
Mr. KASTENMEIER. The gentleman from Pennsylvania.
Mr. BIESTER. We have other witnesses, and I don't want to tax

everyone's time with the number of questions which I have. I am
concerned, as the judge is, that there be a continuing mix of operations
in this area. There ought to be a generalized development of expertise
in the criminal law across the bar, more generally than it presently is
distributed. And steps which would diminish the mix, I think, have a
danger in also focusing that expertise in only one locus and I think
that would be a mistake to try to promote.
I am encouraged by the judge's observations with respect to keeping

a mixed, defender system, alive. That is the only comment I want to
make. I enjoyed his testimony very much.
Judge HASTINGS. Thank you, sir.
Mr. KASTENMEIER. The Chair also expresses its appreciation to

you both for your testimony this morning.
(Subsequently, the following was received from the Administrative

.Office of the United States Courts")

49-130-70----7



94

Pursuant to the request of Congressman Poff, the following are submitted:
1. Payments to assigned counsel (compensation and out-of-pocket expenses):

Fiscal year: Amount

1966 (Aug. 20, 1965-June 30, 1966)  $2,079,547
1967 2,940,450
1968 3,208,774
1969 3,307,325
1970 (July 1, 1969-Apr. 30, 1970)_  

Total 

1,223,579

12,759,675
2. Payments for investigative, expert or other services:

Fiscal year: Amount

1966 (Aug. 20, 1965-June 30, 1966) $26,571
1967 . 46,898
1968 66, 102
1969 82,877
1970 (July 1, 1969-Apr. 30, 1970)_  

Total 

44,209

266,657

3. The estimated cost of establishing Federal public defender offices naturally
will vary depending on the volume of business. For budgetary purposes, we have
established unit costs as follows:

Defender organization

Initial Cost
Recurring

Annual cost

Category A (over 800 defendants) $371, 000 $352, 600
Category B (600 to 800 defendants) 195, 000 184, 600
Category C (400 to 600 defendants) 137, 800 129, 400
Category D (200 to 400 defendants) 92, 900 86, 5C0

A statement showing the proposed staffing patterns and details with respect to
the amounts required for office space, equipment, lawbooks, etc., is attached.

4. The December 31, 1969, report does not provide a firm basis upon which we
would recommend changes in the list of districts having 200 or more criminal
defendants.

5. It is difficult to forecast how many adjacent districts might be combined
for the purposes of subsection (h), because this is not merely a question of numbers
but also involves many variables, as for example, differences in state law and
local rules.

6. Our current estimate of the cost of the amendments contained in the bill,
S. 1461, is $9.8 million. Exclusive of expenses of administration, this will bring
the total cost of representation to $14 million. A statement showing the details
of our estimate is attached.

Budgetary requirements relating to proposed Criminal Justice Act amendments
(S. 1461)-Continued

Increases in rates of compensation:
Time in court ($15 to $30 per hour) 100,000 hours at $15 $1,500,000
Time out of court ($10 to $30 per hour) 200,000 hours at $20 

Total 

4,000,000

5, 500,000

Increases in limitations:
District courts:

Felonies ($500 to $1,000 per case) 
Misdemeanors ($300 to $400 per case) 

11,200,
(2)

000

Courts of Appeals:
Felonies ($500 to $1,000 per case) 
Misdemeanors ($300 to $400 per case)_  

1 600,
(2)

000

•
 1,800,000Total 

See footnotes at end of table.
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Representation in ancillary proceedings:
Mandamus proceedings 
Habeas Corpus proceedings (estimated 500 per year at an

(3)

average cost of $360) 180,000
Proceedings under 28 U.S.C. 2255 (estimated 1,000 per year at
an average cost of $360) 360,000

Total 540,000

Probation revocation proceedings: Estimated 2,500 appointments
per year at an average cost of $360 900,000

Parole revocation proceedings: Estimated 500 appointments per year
at an average cost of $120 60,000

Representation of material witnesses (3)
Representation of persons under arrest: Estimated 2,500 persons at

at $60  4 150,000
Other budgetary considerations:

Anticipated reduction in the number of attorneys serving with-
out compensation (2,500 cases at $300) 750,000

Personnel, equipment and other expenses of the Administrative
Office, United States Courts, in performing the budgetary,
accounting and other administerial functions 100,000

Total 9,800,000

Based on actual time expended by attorneys as reported on their vouchers.
2 The amount required would be nominal in view of small percentage of attorneys claiming maximum

allowance in misdemeanor cases.
Relatively few appointments of counsel are expected.
No provision has been made for representation of persons under arrest in the District of Columbia Court

of General Sessions. it is expected that the District of Columbia Legal Aid Agency will provide
such representation.

ESTIMATED COST OF ESTABLISHING FEDERAL PUBLIC DEFENDER OFFICES

Category A
(16 positions)

Category B
(8 positions)

Category C
(6 positions)

Category D
(4 positions)

Personnel compensation:
Public defender $32, 000 $28, 000 $25, 000 $22, 500
Deputy public defender 28, 000 25, 000 22, 500 20, 000
Attorney 25, 000 22, 500 20, 000
Attorney 22, 500 20, 000
Attorney 20, 000
Attorney (3 at $18,000) 54, 000
Chief investigator, GS-12 14, 192 14, 192
Investigator, GS-11 11,905 11,905 11,905 11,905
Assistant investigator, GS-9 (2 at $9,881) 19, 762
Secretary, GS-9 9, 881
Clerk-stenographer, GS-7 8, 098 8, 098 8, 098 8, 098
Clerk-stenographer, GS-5 6, 548 6, 548 6, 548
Clerk-typist, GS-4 5, 853

Total compensation 257, 739 136, 243 94, 051 62, 503
Agency contributions for retirement and insurance
(approximately 8.5 percent of gross compensation) 21, 861 11,557 7,999 5,297

Travel ($800 per attorney and investigator) 9,600 4,800 3,200 2,400
Rent (200 square feet at $5 per square foot each) 16, 000 8, 000 6, 000 4,000
Communications, including postage ($300 each) 4, 800 2, 400 1,800 1, 200
Expert witnesses and mental examinations 40, 000 20, 000 15, 000 10, 000
Other contractual services ($25 each) 400 200 150 100
Supplies ($100 each) 1,600 800 600 400
Furniture and furnishings, nonrecurring expense ($400
each) 1 6, 400 1 3, 200 1 2,400 1 1, 600

General office equipment, nonrecurring expense ($600
each) 9,600 4, 800 3, 600 2, 400

Library:
Initial cost 3,000 3,000 3,000 3,000
2d and succeeding years (600) (600) (600) (600)

Total (initial cost)  371, 000 195, 000 137, 800 92, 900
Recurring annual cost  352, 600 184, 600 129, 400 86, 500

1 To be included in appropriation estimates of GSA for "Expenses, U.S. court facilities."
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Mr. KASTENMEIER. Now the Chair would like to call the Honorable
Donald E. Santarelli, Associate Deputy Attorney General for the
Administration of Criminal Justice, to represent the Justice
Department.
Mr. Santarelli is, of course, well known to the members of this

committee.

STATEMENT OF HON. DONALD E. SANTARELLI, ASSOCIATE DEPUTY
ATTORNEY GENERAL FOR THE ADMINISTRATION OF CRIMINAL
JUSTICE, DEPARTMENT OF JUSTICE; ACCOMPANIED BY EARL
SILBERT, OFFICE OF CRIMINAL JUSTICE

Mr. SANTARELLI. Mr. Chairman, good morning. I have with .me Mr.
Earl Silbert of the Office of Criminal Justice, if he may join me at the
counsel table.
Mr. KASTENMEIER. He is also most welcome.
In the interest of time, would you like to read your statement or

summarize it, or how would you like to proceed?
Mr. SANTARELLI. I Will expeditiously proceed with this statement

by selectively going through it, Mr. Chairman, on the issues that I
am sure will be of greater interest.
Mr. KASTENMEIER. In that event, your statement in its entirety

will be made part of the record.
(The prepared statement referred to follows:)

STATEMENT OF HON. DONALD E. SANTARELLI, ASSOCIATE DEPUTY ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE

S. 1461 CRIMINAL JUSTICE ACT AMENDMENTS
Mr. Chairman and Distinguished Members of the •Subcommittee, I appreciate

this opportunity to appear before you to present the views of the Department
of Justice on S. 1461, proposed amendments to the Criminal Justice Act of
1964, as passed by the Senate on April 30, 1970.
The Department of Justice has previously provided the House Committee on

the Judiciary by letter with its comments on H.R. 9856, a bill identical to
S. 1461 as introduced in the Senate. In this letter, we stated our strong approval
of the three basic goals of the proposed amendments to the Criminal Justice
Act of 1964 contained in S. 1461 and H.R. 9856. These are (1) to expand the
coverage of the Act, (2) to increase the compensation for attorneys and other
services, and (3) to grant judicial districts with heavy caseloads the option of
adopting plans which would permit the use of defender organizations.

Instead of repeating to you our reasons for supporting these basic goals of the
amendments, goals which have virtually unanimous support, I shall confine my
testimony to specific provisions of S. 1461 as passed by the Senate which are of
particular concern to the Department.

I. EXPANDED COVERAGE OF THE A,CT

When enacted in 1964, the Criminal Justice Act represented the initial major
experience of the Federal Government with compensating attorneys in criminal
cases on a somewhat comprehensive basis. The coverage of the Act was, therefore,
understandably narrow, confined to representation at trial and on appeal.

It quickly became apparent, however, that the Criminal Justice Act lacked the
flexibility to permit compensation to counsel appointed as a result of new Supreme
Court cases extending the Sixth Amendment right to counsel or to permit com-
pensation of counsel appointed in other areas to which the Sixth Amendment has
not yet been held applicable. These lawyers could not be compensated despite
the fact that their representation contributes as much to the integrity and fairness
of the criminal justice system as does representation at trial and on appeal.
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Thus the decision to expand the coverage of the Criminal Justice Act of 1964
is both wise and desirable. The only question to be discussed is the nature of the
expansion.

S. 1461 authorizes district courts to provide a plan for furnishing representation
for all persons financially unable to obtain adequate representation in four different
categories.
The first category provides for furnishing representation to persons charged

with felonies and misdemeanors, other than petty offenses. This is basically the
same as existing law. S. 1461 would also extend representation to persons charged
with violation of probation pursuant to the Supreme Court decision in Mempa
v. Rhay (389 U.S. 128 (1967)).
The second category provides for furnishing representation to any person

"under arrest". The Supreme Court decisions such as Miranda and Wade, which
extend the right to counsel prior to presentment in court, do not require counsel
for all persons arrested. Counsel is necessary only if law enforcement authorities
propose to do something to the person, such as place him in a lineup. There is
no reason, accordingly, for the Government to undergo the needless expense of
compensating counsel for representation which will not provide a useful service.
Counsel should be appointed for persons "under arrest" only in those situations
in which it is required by law. This will guarantee that counsel will be furnished,
and subsequently compensated under the Act, for persons arrested prior to initial
court appearance only if the police propose to take some action with them which
by existing law requires the presence of counsel.
The third category of persons for whom counsel could be appointed and

compensated under S. 1461 are those subject to revocation of parole, those who
are in custody as material witnesses, and those seeking collateral relief. Appoint-
ment would be discretionary with the court. We have previously testified in
favor of this provision insofar as it affects material witnesses and those seeking
collateral relief. The appointment of counsel for those subject to parole revocation
was not originally included in S. 1461. The provision of counsel to persons subject
to revocation of parole would present an administrative problem because the
parolee is not before the Court making the appointment but is before an agency
of the executive branch. It would also present a problem as to when counsel
should be appointed, since recent court decisions have made it clear that counsel
is not needed in all cases. (See Cotner v. United States, 409 F. 2d 853 (10th Cir.,
1969)); Halprin v. Parker, 418 F. 2d 313 (3rd Cir., 1969)). Nevertheless, there
are some circumstances in which a parolee who is subject to revocation and
without adequate funds, needs counsel. In these limited circumstances, counsel
should be appointed and then compensated. (Earnest v. Willingham, 406 F. 2d
681 (10th Cir., 1969)). By providing that such appointments be discretionary
with the courts, we assume that they would be made only when the facts of the
individual case so require.
The fourth category provides for furnishing counsel for persons "for whom the

Sixth Amendment to the Constitution or any Federal law requires the appoint-
ment of counsel." Authorizing appointment of counsel whenever the Sixth
Amendment right to counsel in criminal cases so requires would provide a desirable
flexibility in the statute. This would avoid the necessity of amending the statute
whenever the judicial application of the Sixth Amendment right to counsel is
expanded or contracted.
We do, however, object to the fourth category insofar as it would require

counsel whenever any federal law requires the appointment of counsel. Statutes
may require appointment of counsel in situations wholly unrelated to the criminal
justice system. For example, as the Senate Committee report itself states (S. Rep.
No. 790, 91st Cong., 2d Sess., p. 8), this section would authorize compensation
for counsel appointed to represent persons civilly committed under Title III of
the Narcotic Addict Rehabilitation Act of 1966. Were Congress to pass a statute
providing for civil commitment of the mentally ill or of those suffering from
tuberculosis, and require appointment of counsel for those unable to afford
counsel, this section would necessitate their compensation under S. 1461. Indeed,
if Congress were to require counsel for indigents in federal tort or other similar
civil cases, the language of S. 1461 as passed by the Senate would necessitate
their compensation under the Criminal Justice Act. g;i4
Compensation under the Criminal Justice Act should be limited to cases

within the criminal justice system. This would include collateral attacks on
conviction and parole proceedings, which are technically civil proceedings.
Appointment and compensation of counsel by the Government in cases com-
pletely unrelated to the criminal justice system raise different questions of policy

•
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and therefore merit separate study and evaluation. The Department of Justice,
therefore, recommends the deletion of this provision from S. 1461 as passed by
the Senate, or its limitation to criminal cases.

II. INCREASED COMPENSATION

S. 1461 as passed by the Senate increases the maximum amounts payable
attorneys under the Act from $500 to $1,000 for a felony case and from $300
to $400 for a misdemeanor. On appeal the maximum payable has been raised
to $1,000 from $500 in felony cases and $300 in misdemeanor cases. The Depart-
ment strongly supports these increases.
S. 1461 as passed by the Senate would increase the hourly compensation

for attorneys to $30. The present act provides compensation of $15 an hour
for court work, $10 an hour for out of court work. The inadequacy of these
rates is generally recognized. In testimony before the Senate, Judge Harvey M.
Johnsen, representing the Judicial Conference of the United States, recommended
$20 an hour for court work, $15 for out of court work. The Department of
Justice recommended $20 an hour for both in court and out of court work,
the compensation provided for in S. 1461 as introduced. Whether or not one
agrees with the retention of the traditional distinction between in court and out
of court work for lawyers' fees, the Department is convinced that payment of
$30 an hour is in excess of what is appropriate.

As Professor Dallin Oaks pointed out in his thorough study of the operation
of the Criminal Justice Act, the Act was not intended to compensate lawyers at
prevailing rates. (Oaks, The Criminal Justice Act in the Federal District Court,
VII-4, hereinafter referred to as Oaks). Despite general agreement that the
present hourly rates are too low, Professor Oaks discovered that the greatest
financial hardship on lawyers appointed under the Act was the maximum amounts
permitted even for protracted representation. (Oaks, VII-11). The substantial
increases in the authorized maximum payment should help greatly to alleviate
this hardship. Consequently, it should not be necessary to increase the hourly
payment beyond the original $20 figure included in both S. 1461 and H.R. 9856
as introduced. Under the proposed $30 an hour compensation, if an attorney were
to take only appointed cases under the Criminal Justice Act, and work only five
hours a day for five days a week, he would earn nearly $40,000 a year.

III. DEFENDER ORGANIZATIONS

Districts with particularly heavy caseloads may need a defender organization •
to assist the private bar in providing high quality representation and the court in
efficiently administering the Act. S. 1461 as passed by the Senate grants to dis-
tricts, parts of districts, or combinations of adjacent districts with at least 200
court appointments of attorneys annually the option of instituting a public
defender organization or a community defender organization. In our testimony
before the Senate and in our letter to the House Judiciary Committee, the Depart-
ment has supported this provision. We do have the following brief comments to
make on this provision, as enacted by the Senate.
S. 1461 requires each public defender organization to submit a proposed budget

to the Director of the Administrative Office of the United States Courts with the
Director then to submit to the President a budget for each organization. It would,
in our view, be much less cumbersome for the Director, after evaluating the
needs of each defender organization, to submit a single budget to the President.

S. 1461 as presently drafted is somewhat vague with respect to the management
and control of the public defender organizations. The Judicial Conference has
overall control of these organizations by virtue of its budgetary and removal
power. It should, in our view, also be authorized to promulgate rules and regu-
lations for these organizations concerning such matters as minimum qualifications
for employees of the defender organization. The day-to-day needs of the public
defender organizations, however, should be determined by the public defender
himself rather than by the judiciary.
We also suggest that S. 1461 be amended to prohibit a public defender or any

attorney appointed by him from engaging in the private practice of law. The
District of Columbia Code (Sec. 2-2208) contains such a prohibition for the
District of Columbia Legal Aid Agency and there is a similar prohibition in the
public defender provisions of the District of Columbia court bill recently passed
by both the House and Senate and presently pending in conference.
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IV. APPLICABILITY TO THE DISTRICT OF COLUMBIA

S. 1461 contains a section making its provision applicable in the District of
Columbia. Although the Department has urged inclusion of a provision clarifying
the applicability of the Criminal Justice Act to the local courts in the District of
Columbia, the provision adopted by the Senate is inadequate for two principal
reasons:

First, the Senate provision does not make clear that the defender organization
provisions of S. 1461 are not applicable to the District of Columbia. As I have
previously mentioned, both the House and Senate have enacted legislation pro-
viding the District with a full-fledged public defender office, legislation which
is presently pending in conference. There is no need, accordingly, for legislation
authorizing the District of Columbia to establish another defender organization.

Second, under the Senate provision, it is not clear whether counsel appointed to
represent juveniles are to be compensated and, if so, whether such compensation
is to be limited to counsel who represent juveniles alleged to be delinquent or
also juveniles alleged to be neglected or in need of supervision.
In our letter to the Chairman of the Judiciary Committee to which I have

previously referred, the Department suggested language designed to clarify the
applicability of the Criminal Justice Act to the local courts in the District of
Columbia. This suggested language specifically made the defender organization
provisions of the Act inapplicable to the District and specifically limited the
application of the Act to Juveniles charged with acts which if committed by
adults would be criminal offenses. We suggest that this language be substituted
for the language in section 3 of S. 1461 as it passed the Senate.

S. 1461, amended as we have suggested, has the strong support of the Depart-
ment of Justice because it would guarantee that persons financially unable to
obtain adequate representation within the criminal justice system would be
represented by counsel adequately compensated for their public services.

This concludes my statement. I would be pleased to answer any questions
you may have.

Hon. EMANUEL CELLER,
Chairman, House Committee on the Judiciary,
House of Representatives,
Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your request for the views of the

Department of Justice on H.R. 9856, a bill "To amend section 3006A of title 18,
United States Code, relating to representation of defendants who are financially
unable to obtain an adequate defense in criminal cases in the courts of the United
States."
The Criminal Justice Act of 1964 was enacted to provide compensation for

attorneys appointed in Federal criminal cases to represent defendants financially
unable to obtain an adequate defense. Prior to its enactment, attorneys appointed
to represent such defendants were not compensated at all, a situation detrimental
both to the attorneys and defendants in particular, and to the administration of
criminal justice in general. Because the Criminal Justice Act of 1964 represented
the initial experience of the Federal Government with compensating appointed
attorneys in criminal cases on a somewhat comprehensive basis, the amount or
rate of compensation provided by the act was low and the coverage of the act as
to the specific types of cases in which appointed counsel were eligible for com-
pensation was narrow.
During the five years since its enactment in 1964, the operation of the Criminal

Justice Act has been exhaustively studied by the Judicial Conference of the
United States and the Department of Justice. H.R. 9856 embodies our joint
recommendations to provide more adequate payment to court-appointed counsel
and to provide payment to court-appointed counsel in certain categories of cases
which were not covered in the original Criminal Justice Act. It also contains a
provision permitting Federal districts with large numbers of appointments of
counsel in criminal cases to establish defender organizations to provide repre-
sentation in criminal and related cases.
Since the Act was passed in 1964, the Supreme Court has extended the right

to counsel. Miranda v. Arizona, 384 U.S. 436 (1966), and United States v. Wade,
388 U.S. 218 (1967), extended the right to counsel to persons in custody prior

OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., February 6, 1970.
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to initial presentment in certain situations. The Supreme Court decision in
Mempa v. Rhay, 389 U.S. 128 (1967), requires counsel at probation revocation
proceedings at which a defendant is sentenced. H.R. 9856 would make the right
to compensation under the Criminal Justice Act co-extensive with the right to
counsel as required by the Supreme Court. This is an obviously desirable
amendment.

Collateral proceedings such as habeas corpus and section 2255 motions fre-
quently involve hearings and briefs and therefore appointment of counsel. The
Criminal Justice Act does not now authorize compensation for counsel appointed
for these proceedings. H.R. 9856 would permit compensation in the discretion of
the court, not to exceed $250. Not every habeas corpus petition or section 2255
motion requires appointment of counsel since experience has shown that many of
these motions are repetitive or frivolous. Compensation for counsel is therefore
limited to those collateral proceedings in which the court in the exercise of its
discretion, for instance where a hearing or legal memorandum is required, appoints
counsel and determines that compensation is warranted. The Department of
Justice supports this amendment.
The fee rates presently authorized, $10 and $15 per hour with limitations of

$500 for felonies and $300 for misdemeanors, have been found to be outdated
and inadequate to afford fair competition for services. H.R. 9856 would increase
the hourly fee rate to $20 and the limitations to $1,000 for felonies and $400 for
misdemeanors. The Department considers this fee plan fair and reasonable.
One of the most significant proposals contained in H.R. 9856 is subsection (h),

providing for a public defender organization. Over thirty years ago, in 1937, the
Judicial Conference of the United States recommended the enactment of a public
defender system in those districts with a high volume of criminal cases. In 1963 the
Attorney General's Committee on Poverty and the Administration of Federal
Criminal Justice (Allen Committee) recommended that a federal public defender
system be included among the options available to individual districts. As intro-
duced in 1963 by Senator Hruska, S. 1057, which became the Criminal Justice Act
of 1964, provided for a public defender. Although this provision was deleted in the
legislative process, the Conference Report strongly urged the Department of
Justice to "revive its recent study on the need for a Federal public defender system
throughout the entire Federal judicial system". Such a study was made and,
noting that the overwhelming majority of Federal District Court Judges and
United States Attorneys favored a public defender system option, concluded:

There is a demonstrated need for full-time salaried federal defender lawyers
on an optional basis in certain districts, and that measures should be taken to
establish the full-time federal defender as a financially stable option under the
Criminal Justice Act.

This conclusion is consistent with both the 1967 recommendations of the Ameri-
can Bar Association Project on Minimum Standards for Criminal Justice (con-
tained in its publication Providing Defense Services) and the President's Commis-
sion on Law Enforcement and Administration of Justice (The Challenge of Crime
in a Free Society, 151-153).

Three aspects of H.R. 9856's provision for defender organizations are especially
worthy of note. First, the option to institute a defender organization is limited
to those districts, parts of districts, or combinations of adjacent districts in which
at least two hundred persons annually require appointment of counsel under the
Act. It is these districts with their heavy caseloads which are most likely to need
a public defender to assist the private bar to provide high quality representation
and to assist the court in efficiently administering the Act.
Second, no district is required to institute a defender organization; the decision

to do so is entirely optional. For those districts which do decide to set up a defender
organization

' 
maximum flexibility is provided to permit each district to tailor its

arrangements for representation to its own needs. Accordingly, a district may
decide under H.R. 9856 to set up a federal public defender organization, supervised
by a Federal Public Defender appointed by the Judicial Council of the circuit
for a term of four years. His compensation will be determined by the Judicial
Council, but in no event can it exceed that of the local United States Attorney.
The Federal Public Defender is authorized to appoint other full-time attorneys
and personnel as may be necessary. A district may choose not to have a Federal
Public Defender but may rely on a "community defender organization", a non-
profit defender service which is established and administered by the private bar
and which is supported by grants approved by the Judicial Conference of the
United States.
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The third point worth noting is that, regardless of the kind of defender orga,nita-
tion set up by a district, H.R. 9856 requires that private attorneys be appointed
under the Act "in a substantial number of cases". The purpose of this provision,
one which the Department strongly supports, is to assure continued participation
of the private bar in the administration of criminal justice.
The Department of Justice recommends enactment of H.R. 9856, subject to

consideration of the following suggestions:
1. We suggest that the first sentence of proposed subsection (a) of 18 U.S.C.

3006A be separated into two sentences to read:
"Each United States district court, with the approval of the judicial council of

the circuit, shall place in operation throughout the district a plan for furnishing
representation for any defendant financially unable to obtain an adequate defense
who is charged with a felony or misdemeanor (other than a petty offense as defined
in section 1 of this title) or with a violation of probation. Each plan shall include a
provision for representation, pursuant to subsection (g), of (1) persons under
arrest, when required by law, and (2) material witnesses in custody or persons
seeking collateral relief."
The first sentence of subsection (2) as presently worded in H.R. 9856 appears

to require that counsel be furnished for "any person under arrest". The phrase
"any person under arrest" was inserted in H.R. 9856 to enable counsel who rep-
resent arrested persons prior to their initial court appearance, pursuant to re-
quirements of the Miranda and Wade Supreme Court decisions, to be compensated.
As drafted, however, there is no requirement, as there should be, that the arrested
person be financially unable to obtain adequate representation. In addition, the
Supreme Court decisions extending the right to counsel do not require counsel
for all persons arrested, but only if, for instance, the police want to place an
arrested person in a lineup. Accordingly, the phrase "any person under arrest"
has been limited in our proposed amendment by the phrase "when required by
law". This makes it clear that counsel will be furnished, and subsequently com-
pensated under the Act, for persons under arrest and prior to initial court ap-
pearance only if the police propose to take some action with them which requires
the presence of counsel.

2. As is clear from the above recommendation, we have included in a separate
sentence those situations in which counsel may, but need not, be furnished persons
unable to obtain adequate representation, with a cross-reference to subsection (g).
We suggest that subsection (g) be modified to read as follows:
"(g) Discretionary appointments; representation of arrested persons.—

"(1) Discretionary appointments.—An attorney may be appointed to
represent a material witness in custody or a person who has filed for relief
under sections 2241, 2254, or 2255 of title 28, whenever the United States
magistrate or the court determines that the interests of justice so require and
that the witness or person is financially unable to obtain adequate representa-
tion. An attorney appointed pursuant to this subsection may be compensated
as specified in subsection (d) and may obtain services under the provisions of
subsection (e).
"(2) Representation of arrested persons.—An attorney may represent a per-

son under arrest who is financially unable to obtain adequate representation,
prior to initial appearance before a United States magistrate or the court,
when such representation is required by law. An attorney who represents a
person under arrest pursuant to this subsection and the plan approved by the
judicial council pursuant to subsection (a), shall be compensated as specified
in subsection (d)."

Proposed subsection (g) (2) provides the requirement that counsel be furnished
arrested persons prior to initial court appearance only if they are financially
unable to obtain adequate representation. Since an attorney is not appointed by
the court or magistrate at the time he furnishes this representation, the proposed
subsection (g) (2) authorizes compensation only if his representation was pursuant
to the subsection (a) plan approved by the judicial council. Attorneys who are
qualified under the plan and who do furnish representation can be compensated
even if they are not subsequently appointed to represent the arrested person when
he. appears in court. If they are appointed, their appointments can be made
retroactive to include representation prior to court appearance pursuant to sub-
section (b). Finally, no provision is made for services other than counsel because
such services would be unnecessary at that stage.

3. In H.R. 9856 as printed, on line 13, page 2, the word "aid" is omitted from
the phrase "legal aid agency".
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4. Proposed subsection (e) provides for necessary services other than counsel.We suggest that at the end of the first sentence of (e) (2) a comma be added,followed by the words "if necessary for an adequate defense". This additionwould guarantee that only the procedural burden for obtaining such services will belightened, not the authorization standards. The addition repeats the language of(e) (1), but since the (e) (2) provision for ex parte services up to $150 without priorauthorization is new, the proposed added language will avoid any possible ambi-guity on the standard to be applied on review.
5. We suggest that at the end of H.R. 9856 a new subsection (c) be added asfollows:
"(c) A new subsection (1) is added as follows:

"(1) Applicability in theDistrict of Columbia.—In the District of Columbia
all provisions of this Act, except subsection (h), shall be applicable to (1) de-fendants prosecuted by the United States Attorney in any court having
jurisdiction of offenses against the United States and (2) children charged bythe District of Columbia with an act which, if committed by an adult, would
be a criminal offense prosecuted by the United States Attorney. The plan of
the District of Columbia shall be approved jointly by the Judicial Council of
the District of Columbia Circuit and the District of Columbia Court of Appeals."The Criminal Justice Act of 1964, as originally enacted, omits any reference tothe District of Columbia Court of General Sessions or the Juvenile Court. On

June 15, 1966, the Comptroller General ruled that the Criminal Justice Act of1964 does extend to certain classes of criminal cases prosecuted in the District ofColumbia Court of General Sessions. 45 Comp. Gen. Reports 785. The Judicial
Conference of the United States has only recently authorized compensation for
attorneys representing juveniles in Juvenile Court in certain limited classes ofcases.
The above amendment has been proposed, however, to eliminate whatever

uncertainty may remain, an uncertainty which may become more acute should
there be, as is presently under legislative consideration, a substantial transfer
of jurisdiction of local criminal cases from the United States District Court for
the District of Columbia to a new court of local jurisdiction to be called the
Superior Court of the District of Columbia. It is settled law that an Act of Congress
which makes certain conduct a crime only in the District of Columbia sets forth
an offense against the United States. Accordingly, the proposed amendment
would apply to the Court of General Sessions since it has jurisdiction of certain
offenses against the United States. The statute is limited to defendants prosecuted
by the United States Attorney to avoid making the Act applicable to defendantscharged with certain traffic offenses such as reckless driving which are not petty
but are prosecuted by the Corporation Counsel. Subsection (h) is not made appli-
cable to the District since Congress has by statute previously provided it with
a public defender organization.
The amendment extending the Act to juveniles in the District of Columbia

does so only for juveniles or children charged with acts which if committed by an
adult would be serious criminal offenses. Children charged as beyond control
or in need of supervision are excluded.

Instead of having each court system in the District establish a separate plan,
the amendment provides that one plan for furnishing representation in all
courts will be approved jointly by the Judicial Council of the District of Columbia
and the District of Columbia Court of Appeals.
The Department of Justice strongly recommends enactment of this legislation,

amended as suggested.
The Bureau of the Budget has advised that there is no objection to the sub-

mission of this report from the standpoint of the Administration's program.
Sincerely,

RICHARD G. KLEINDIENST,
Deputy Attorney General.

Mr. SANTARELLI. Thank you.
Beginning on page 2 of my statement, we have some matters we

would like to comment on in the bill. At the bottom of the page,
"Thus the decision to expand the coverage of the Criminal Justice
Act of 1964 is both wise and desirable. The only question to be
discussed is the nature of this expansion."
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We have geared this statement to S. 1461 as we were instructed;
that is the bill that passed the Senate. So my comments are restricted

to that version of the bill.
Mr. KASTENMEIER. That is understood, and that will be the primary

bill we will be working with.
Mr. SANTARELLI. S. 1461 authorizes the district courts to provide

a plan for funishing representation for all persons financially unable
to obtain adequate representation, in four different categories.
The first category provides for furnishing representation to persons

charged with felonies and misdemeanors, other than petty offenses.

This basically is the same as the existing law. S. 1461 would also
extend representation to persons in violation of probation.
The second category provides for furnishing representation to any

person under arrest. This gives us some problem. The Supreme Court

decisions such as Miranda and Wade, which extended the right

to counsel prior to presentment in court, do not require counsel for
all persons arrested. Counsel is n9cessary only if law enforcement
authorities propose to do something to the person, such as place him
in a lineup. There is no reason, accordingly, for the Government to
undergo the needless expense of compensating counsel for representa-
tion which will not provide a useful service. Counsel should be ap-
pointed for persons under arrest only in those situations in which it
is required by law.

This will guarantee that counsel will be furnished and subsequently
compensated under the act for persons arrested prior to initial court
appearance only if the police propose to do something for which the
law requires the presence of counsel.
Let me expand on that just a moment. I am looking at page 12 of

the Senate version of the bill.
Mr. POFF. We have copies of the Senate bill. It is the report print,

calendar No. 808.
Mr. SANTARELLI. We can easily find it. It is section 1 of the bill,

(a) Choice of Plan. When one reads the Choice of Plan section of the
bill, it says each U.S. district court with the approval of the council
of the circuit shall place in operation throughout the district a plan
for furnishing representation.

iNow that s something different from just compensation. That is
a plan for furnishing representation to the persons in the enumerated
categories, for example, a person under arrest. Now that seems to
imply a right to counsel to all persons under arrest. That is not now
the law. That is what troubles us. Whether to compensate counsel
who were appointed by the court in cases prior to presentment, in
which there was perhaps no real need for a lawyer, is a different
question. But the way this bill is drafted, it may imply a right to
counsel in cases where they are not now required by law and where,
in general, no useful purpose is provided by counsel.
The net result of such an implication would be that a lawyer would

have to literally accompany a police officer every time a defendant
is arrested, to accord him the newly expanded right when arrested.
Now that is how we read that language, and it troubles us. I am not
sure what you want to do in the Criminal Justice Act to provide a
right to counsel in categories where they do not now exist and where
there does not seem to be a compelling need to do so.
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We .would caution you that, in drafting such a law, you shouldmake it clear it is either a compensation law for counsel appointed bycourts, or that it is a law which establishes or affords a new right tocounsel in categories not previously recognized.The real question to consider, gentlemen, is what useful functiondoes counsel provide for a defendant from the moment of arrest, ifthe police do nothing with him. If he is taken to the precinct andimmediately admitted to whatever collateral bail may be pertinent orthe bondsman takes him out immediately, there is no function of auseful nature for the lawyer to perform.
For example,. counsel do not have the right to attend upon a de-fendant in a police station if he is not being interrogated. For example,at fingerprinting and mugging, counsel do not now have a right toforce their way into a precinct station while that is going on. Therights have been extended in the Miranda case to where the questioningis going on or in cases where there is a lineup with witnesses going on.That troubles us and we call it to your attention.Mr. POFF. Will you have language to suggest which would clarifythe purpose? I don't believe there is much difference between thepurpose of those who drafted the language and the purpose you haveexpressed. But there may be some difference in the language. I thinkit would be helpful if we could have your views now or later onlanguage that would achieve the desired purpose of the law.Mr. SANTARELLI. Mr. Poff, we communicated with the Chairmanof this committee, Mr. Celler, in a letter of February 6, in which wespelled out some specific recommendations. As I say at the end of theprepared statement, we would like an opportunity to consult withcounsel of the Subcommittee and the Subcommittee to work outthe proposed language changes, rather than take the Subcommittee'stime at the hearing.
Mr. POFF. I see specifically the recommendation that is made in.this context and the clause "persons under arrest" is modified by theclause "when required by law"?
Mr. SANTARELLL Right. The third category of the persons for whomcounsel could be appointed and compensated under S. 1461 are thosesubject to revocation of parole, those who are in custody as materialwitnesses, and those seeking collateral relief. Here the appointment isdiscretionary with the court. We have previously testified in favor ofthis provision insofar as it affects material witnesses and those seekingcollateral relief. Appointment for those subject to parole revocationwas not originally included in. the Senate bill. The provision of counselto persons subject to revocation of parole would represent an adminis-trative problem, because the parolee is not before the court makingthe appointment, but is before an agency of the executive branch. Thisgives rise to substantial problems. It also presents a problem as to whencounsel should be appointed, since recent court decisions have made itclear that counsel is not needed in all revocation cases.
These two cases cited in my testimony, Cotner and Halprin, arecases which indicate occasions when the courts in two circuits feltcounsel was not required to be appointed because there was nothingbeing contested in terms of a legal question. The only thing being. con-tested in those cases was whether or not the parole board should, in itsdiscretion, take action. The facts had been admitted.



105

But there are some circumstances when a parolee who is subject to
revocation and without adequate funds needs counsel. In these limited
circumstances, counsel should be appointed and compensated. By
providing that such appointment be discretionary with the courts,
we assume they would be made only when the facts in an individual
case require. Now that is a matter left to the discretion of the courts,
because we have seen that the courts have reached different conclusions
in different cases in this regard.
The bill's language is discretionary, and that makes it desirable in

our estimation. But this fourth category overlaps into this area that
I have just discussed, namely, the possible establishment of a right
where one does not now exist.
The fourth category provides for furnishing counsel for persons for

whom the Sixth Amendment to the Constitution, or any Federal law,
requires the appointment of counsel. Authorizing the appointment of
counsel whenever the sixth amendment right to counsel in criminal
cases requires would provide a desirable flexibility in the statute that
does not now exist. This would avoid the necessity of amending the
statute whenever the judicial application of the sixth amendment
right to counsel is expanded or contracted.
We do object to the fourth category insofar as it would require

counsel whenever any Federal law requires the appointment of counsel.
Statutes may require the appointment of counsel in situations wholly
unrelated to the criminal justice system. We have cited some examples
from the Senate committee report, such as the Narcotic Addict
Rehabilitation Act. Were Congress to provide a statute providing for
civil commitment for the mentally ill, or for those suffering from
tuberculosis, and require appointment for those unable to afford
counsel in other areas, this section would necessitate their compensa-
tion under the law as written.
Indeed, if Congress were to require counsel for indigents in Federal

tort or similar civil cases, the language of this bill would be broad
enough to require their compensation. Compensation under the
Criminal Justice Act should be limited to occasions within the criminal
justice system; collateral attacks on conviction and parole proceedings
are technically civil proceedings but they are in the criminal justice
system.
Mr. POFF. Do you mean that they should not be available in

habeas corpus proceedings?
Mr. SANTARELLI. No. Although civil in nature, they are part of

the criminal justice process.
Appointment and compensation of counsel by the Government in

cases completely unrelated to the criminal justice system raise
different questions of policy, and therefore merit separate study and
evaluation. We would recommend that this section either be deleted
or be amended to limit it to criminal cases.
By way of example, the thing that troubles us is the breadth of

that statement. If, for example, the Congress should later determine
to establish a right to counsel in a civil case, the fees and the system
in which it would be administered may necessarily be entirely different
from those established when we are thinking in terms of criminal
justice crimes and the loss of liberty.
We would simply say if you are going to give additional rights to

counsel later, then you should consider at that time what machinery
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should be created to implement them, namely, how counsel should be
. appointed, what kind of compensation would be available. We are
now talking in terms of criminal law cases.
Mr. POFF. I beg your pardon, but in order that the record may

continue in a logical vein a question is pertinent at this point. How
do you look on the Narcotic Addict Rehabilitation Act which
permits preconviction commitment?
Mr. SANTARELLI. Mr. Silbert makes a distinction that would be

wise for the record. Titles I and II relate to criminal cases where
commitment can occur, but title III, to which I was referring, is
purely a civil commitment proceeding; persons are not charged with
crime.
Mr. KASTENMEIER. Proceed, sir.
Mr. SANTARELLI. As to increased compensation, this is an area of

some small controversy, too, it appears. The bill passed by the Senate
increases the maximum from $500 to $1,000 for a felony case and from
$300 to $400 for a misdemeanor. On appeal, the maximum has been
raised to $1,000. We support these increases of the total amount.
But we are troubled by the $30-an-hour figure. The present act, as
you know, provides for $15 for in-court and $10 for, out-of-court, and
we recognize these rates are inadequate. Whether the retention of
traditional distinction between in- and out-of-court work for lawyer
fees is desirable is a matter as to which we don't offer a suggestion.
But we are troubled that the $30 an hour may be excessive and we
point to Prof. Dallin Oaks study, a thorough study of the operation
of this act. And he concluded that, although the present rates were
too low, that $30 an hour would be too high.
Let me rephrase this and quote myself. Despite general agreement

that the present hourly rates are too low, Professor Oaks discovered
that the greatest financial hardship on lawyers appointed under the
act was the maximum amount permitted even for protracted re,presen-
tation. The substantial increase in the authorized maximum payment
should help greatly to alleviate this hardship, consequently it should
not be necessary to increase the hourly payment beyond the original
$20 figure included in both bills.

Under the proposed $30-an-hour compensation, if an attorney
were to take only appointed cases under the act and work only 5
hours a day for 5 days a week, he would earn nearly $40,000 annually.
I recognize what Mr. Mikva has said, in some circuits or jurisdictions

the rate of compensation may indeed be in the area of $30 a day or
greater. But the problem presented is that one must contrast private
counsel with public counsel in the same circumstances, that is, an
assistant U.S. attorney, an attorney from the Department of Justice,
or in fact the U.S. Attorney himself. Only in rare instances is the U.S.
Attorney paid in salaries approaching that of a U.S. district judge.

U.S. attorneys are in the $20,000 to $25,000 bracket. Most Govern-
ment trial lawyers are at less than that, GS-15 being the highest rate
of nonexecutive officials in the Department of Justice. We are troubled
that we would see defense counsel, and perhaps not very experienced
defense counsel, paid substantially more than experienced career
Government prosecutors, including the chief prosecutor of the District,
the U.S. attorney.
Mr. KASTENMEIER. I hate to interrupt you, but aren't you com-

paring hourly gross fees, with a salary, which are two different things,
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really? The gross fee is not net income at the end of the year to the
individual practicing.
Mr. SANTARELLI. That is correct, and that is, in fact, a considera-

tion, Mr. Kastenmeier. And for that reason I make no absolute
statement here. We just say we are troubled that this rate is sub-
stantially greater than the typical assistant U.S. attorney, who starts
at about $12,000 a year, and after 4 or 5 years has not reached
$20,000. And this is almost twice that.
Many lawyers who take these Criminal Justice Act cases are

young lawyers who do not have substantial overhead and who are
not part of an office with substantial overhead.
With respect to defender organizations, districts with particularly

heavy case loads may need a defender organization to assist the private
bar in providing high quality representation, and the court, in effi-
ciently administering the act. The bill as passed by the Senate grants
to districts or parts of districts or combinations of adjacent districts
with at least 200 court appointments of attorneys annually the op-
tion of instituting a public defender organization or a community
defender organization.
In our testimony before the Senate and in our letter to the House

Judiciary Committee, we support this provision. We do have these
brief comments.
The bill requires each public defender organization to submit a

proposed budget to the Director of the Administrative Office of the
U.S. Courts, with the Director then to submit to the President a
budget for each organization. It would be, in our view, much less
cumbersome for the Director, after evaluating the needs of each de-
fender organization, to submit a single budget to the President.
By way of comment, this is how we operate our U.S. attorney's

office. We don't submit 92 separate budgets. The Department sub-
mits a single budget worked out at the administrative level. The
bill as presently drafted is somewhat vague with respect to the manage-
ment and control of public defender organizations, and this was
alluded to a little earlier in your colloquy.
The Judicial Conference has overall control by virtue of its budget-

ary and removal power. It should, in our view, be authorized to pro-
mulgate rules and regulations for these organizations concerning such
matters as minimum qualifications for employment, et cetera. You
look at the language of the proposal, and it is very vague. It does not
deal with this question at all, and it might be wise for the Congress
to spell out its intent and to clarify what the role of the Judicial Con-
ference should be with respect to these defender organizations.
The day-to-day needs, however, of the public defender organization

should be determined by the public defender himself, rather than the
judiciary.
We also suggest that the bill be amended to prohibit a public de-

fender or any attorney appointed by him from engaging in the private
practice of law. The Senate report says that is what they intended.
The statute does not make any reference to it. It simply says there
should be appointed full-time people. Presumably that means what
it says, but to clarify that—and we have provided that in the District
of Columbia—the bill should provide against outside compensation.
You know that always raises areas of conflict of interest for public
defenders and private lawyers.
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In some districts it can't be avoided, but any place you are dealing
with a full-time public defender you might want to specify congres-
sional intent.
Very important to us is the application of this proposal to the

District of Columbia. The bill has a section making it applicable in
the District and, although the Department has urged the inclusion of a
provision clarifying the applicability of the act to the local courts of
the District of Columbia, the provision adopted by the Senate is
inadequate for two principal reasons.

First, the Senate provision does not make clear that the defender
organization provisions of the bill are not applicable to the District of
Columbia. As I have previously mentioned, both the House and
Senate have enacted legislation providing the District with a full-
fledged public defender office, legislation which is presently'pending
in a conference committee. There is no need, accordingly, for legisla-
tion authorizing the District of Columbia to establish another or per-
haps different public defender organization. 

iSecond, it s not clear whether counsel appointed to represent,
juveniles are to be compensated, and, if so, whether such compensa-
tion is to be limited to counsel who represent juveniles alleged to be
delinquent or also juveniles alleged to be neglected or in need of super-
vision.
There are three categories of jurisdiction in a juvenile court. The

delinquent is the criminal actor; if he had been an adult, his act would
have been a criminal act. The other two are not criminal; neglected
children or children in need of supervision other than through a con-
viction process. So that should be clarified.
In our letter to the chairman of the committee, the Department

suggested language to clarify the applicability of the act to the local
courts of the District. This language specifically made the defender
organization provisions of the act inapplicable to the District and
specifically limited the application of the act to juveniles charged with
acts that, if committed by adults would be criminal offenses.
The bill, amended as we have suggested, has the strong support of

the Department of Justice, because it would guarantee that persons
financially unable to obtain adequate representation within the system
would be represented by counsel adequately compensated for their
public service.
Now I understand, Mr. Chairman, that we had also been asked to

comment on residential community treatment centers at the same
time.
Mr. KASTENMEIER. The subcommittee must suspend at this time.

We shall postpone General Decker's statement and further questions
to Mr. Santarelli to a later date.

Also, Mr. Santarelli, representing the Justice Department, will
return on that date to discuss the further subject of residential com-
munity treatment centers.

Until the resumption, then, of hearings on these subjects, the com-
mittee will adjourn.
(Whereupon, at 11:35 a.m., the committee adjourned, to reconvene

at the call of the Chair.)
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HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE NO. 3

OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:10 a.m. in room
2237, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Mikva, Edwards, Poff,
Hutchinson, and Biester.

Also present: Herbert Fuchs, counsel; and Thomas E. Mooney,
associate counsel.
Mr. KASTENMEIER. The hearing will come to order.
This morning the subcommittee will complete its public hearing on

S. 1461, Criminal Justice Act amendments, and related House bills.
We shall also receive testimony on H.R. 2175, dealing with residential
community treatment centers.
When quorum calls forced our adjournment last week, Mr.

Santarelli had completed his statement on behalf of the Department
of Justice on S. 1461, but had not been questioned by the members.
He has been good enough to return for questioning on that legislation.

General Decker, director of the National Defender project, has
also been good enough to return and we shall be very glad to hear
his statement.
At this time the Chair will call our first witness. Mr. Santarelli, is

there anything you would like to add to your statement last week
before the committee commences questioning?

FURTHER STATEMENT OF HON. DONALD E. SANTARELLI, ASSO-
CIATE DEPUTY ATTORNEY GENERAL FOR THE ADMINISTRATION
OF CRIMINAL JUSTICE, DEPARTMENT OF JUSTICE, ACCOMPANIED
BY EARL SILBERT

• Mr. SANTARELLI. Not to add, Mr. Chairman, but to submit to the
committee as per its request last time, some information concerning
the relative pay scale of U.S. attorneys in our 93 judicial districts,
and assistant U.S. attorneys.
I would, at this time, submit those to the subcommittee.
Mr. KASTENMEIER. The committee welcomes that information and

without objection it will be made a part of the record.
(The information follows:)

(109)

49-130-70-8
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Assistant United States Attorneys are hired under the following pay scale:
Pay scale of Assistant United States Attorneys

With legal experience of: Salary
0 years  $9,900-11,900
1 year  11,900-13,800
2 years  14,300
3 years  15,500-16,200
4 years  16,200-17,000
5 years  17,000-18,000
6 and more years  18,000

In exceptional circumstances, a particularly outstanding applicant with six
or more years' experience can be hired at a salary of up to $19,600 or higher,
but only with the prior approval of the Deputy Attorney General.
An Assistant United States Attorney is eligible for a salary increase once a

year of up to $2,000 until he reaches an annual salary of $16,100, after which
he may receive an increase each year up to $800 until he reaches an annual
salary of $21,200. An outstanding Assistant United States Attorney may re-
ceive annual increases of up to $2,000 until he reaches a salary of $18,500, then
up to $1,000 per year until he reaches $23,300. After an Assistant United States
Attorney reaches the salary indicated, he may receive an increase up to $500
a year until he reaches a salary which is $1,000 less than the salary of the United
States Attorney in his district.

U.S. ATTORNEYS' OFFICES

District
Salary of U.S.

attorney

Number of
assistant U.S.

attorneys
allocated District

Salary of U.S.
attorney

Number of
assistant U.S.

attorneys
allocated

Alabama, northern $30,850 7 Montana 26, 325 4
Alabama, middle 25,050 3 Nebraska 26,975 5
Alabama, southern 25, 050 3 Nevada 25,050 4
Alaska 1 25, 050 3 New Hampshire 25, 050 1
Arizona 30, 850 10 New Jersey 34, 125 26
Arkansas, eastern 26, 325 6 New Mexico 30, 850 5
Arkansas, western 25, 050 3 New York, northern 30, 850 5
California, northern 34, 125 25 New York, eastern 34, 125 34
California, eastern 26, 325 7 New York, southern 38, 000 73
California, central 36,000 52 New York, western 26, 975 7
California, southern 30, 850 15 North Carolina, eastern____ 30, 850 6
Canal Zone 2 23,325 1 North Carolina, middle 30, 200 3
Colorado 30,850 7 North Carolina, western_ _ _ 30, 200 3
Connecticut 30, 850 7 North Dakota 26, 325 3
Delaware 25,050 2 Ohio, northern 32, 550 11
District of Columbia 38,000 98 Ohio, southern 30, 850 7
Florida, northern 25, 050 3 Oklahoma, northern 25, 050 4
Florida, middle 34, 125 14 Oklahoma, eastern 25, 050 3
Florida, southern 34, 125 14 Oklahoma, western 30, 850 6
Georgia, northern 30, 850 8 Oregon 30,850 9
Georgia, middle 28. 200 4 Pennsylvania, eastern 34, 125 19
Georgia, southern 26, 325 3 Pennsylvania, middle 26, 975 4
Guam 1 23, 325 1 Pennsylvania, western 30,850 9
Hawaii 2 25, 050 3 Puerto Rico °25, 050 4
daho 25,050 3 Rhode Island 25,050 3
[lino is, northern 36,000 32 South Carolina 30,850 11
llinois, eastern 26, 325 3 South Dakota 25, 050 3
llinois, southern 25, 050 3 Tennessee, eastern 30, 850 6ndiana, northern 26,975 4 Tennessee, middle 26, 975 5ndiana, southern 30,850 7 Tennessee, western 26, 975 6
owa, northern 25, 050 2 Texas, northern 34, 125 15
owa, southern 25, 050 3 Texas, eastern 26, 975 7
Kansas 30,850 10 Texas, southern 34, 125 20
Kentucky, eastern 26, 975 6 Texas, western 34, 125 13Kentucky, western 26, 975 4 Utah 26,975 4

'Louisiana, eastern 30,850 14 Vermont 28, 200 2Louisiana, western 26, 975 5 Virginia, eastern 30,850 10Maine 25, 050 1 Virginia, western 26,975 3
Maryland 30,850 13 Virgin Islands 23,325 1+1Massachusetts 34, 125 14 Washington, eastern 26, 325 4
Michigan, eastern 34, 125 15 Washington, western 30, 850 10Michigan, western 25, 050 3 West Virginia, northern__ 25, 050 2Minnesota 30,850 6 West Virginia, southern____ 25, 050 3Mississippi, northern 25, 050 4 Wisconsin, eastern 26, 975 5
Mississippi, southern 26, 975 4 Wisconsin, western 25, 050 2Missouri, eastern 30, 850 10 Wyoming 25, 050 1Missouri, western 30, 850 9

1 Plus 25 percent cost of living differential. a Plus 5 percent cost of living differential.
Plus 15 percent tropical differential.
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Mr. KASTENMEIER. If you have nothing further to add, I have

several questions.
In your testimony last week you stressed your objection to sub-

section 1(a)(2), which extends the benefits of the bill to a person

financially unable to obtain adequate representation "who is under

arrest."
As I understood you, your objection is that under existing law not

all persons under arrest are entitled to counsel. I gather you wish to

avoid financing legal counsel for persons not legally entitled. Is that

right?
Mr. SANTARELLI. Not quite, Mr. Kastenmeier.
The problem is not with financing counsel appointed by the court;

the problem is that the language of subsection (a) seems to create a

right to counsel rather than simply to deal with the question of

cbmpensating counsel when counsel is appointed.
The concern we had is that, since this is a compensatory kind of

legislation, we ought to be sure that we are not going beyond that

and establishing a right to counsel where none has heretofore been

held to exist, something which we did not consider and something

which hasn't in this bill been subjected to the necessary analysis.
Mr. KASTENMEIER. Could you give some instances of persons

under arrest who would not be entitled to counsel?
Mr. SANTARELLI. By law so far there is no authority, for example,

for counsel to attend upon a defendant the moment he is arrested.

When the arrest occurs on the streets outside of the police precinct

house, there is no understanding of the law that he is entitled to

counsel at that moment. He is not entitled to counsel even at the

precinct when he is being photographed or fingerprinted or run through

their so-called booking processes or having handwriting samples

taken.
So far, the only time he is entitled to counsel as a matter of law

after arrest and prior to initial court appearance is when the police

department intends either to submit him to a lineup, an identification

procedure with live witnesses looking at him, or when they subject

him to questioning at the precinct in an interrogation situation, an

incustodial interrogation.
Miranda, as you remember, said when the defendant's freedom of

movement is significantly restricted and interrogation begins, the

right to counsel attaches.
The problem here is that the courts have not laid down, nor has

law, a blanket right to counsel from the moment of arrest. There are

circumstances, some of which I have just described, where it is not

required.
The practical problem is that, if you lay down such a blanket rule,

implementation of it really presents a right without a remedy. How

you provide a defendant with counsel to afford him that right from

the moment of his arrest is very difficult. We haven't worked that

out yet.
Mr. KASTENMEIER. If a man were arrested and held for a period

of hours without any explanation, and then released; and rearrested

and subsequently released and this process were repeated two or three

times, under existing law that person would not necessarily be entitled

to counsel?
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Mr. SANTARELLI. That is right.
Mr. KASTENMEIER. Do you think he should be?
Mr. SANTARELLI. I am not sure I can make a policy judgment ofthat broad a nature here, Mr. Kastenmeier. The question of right tocounsel is a very serious one and one which we may wish to go intoindepth. All I am saying is that this is probably not the forum in whichto examine and establish new rights to counsel since the whole con-sideration of this bill by all of its proponents has been only as a com-pensatory measure and not as a measure establishing a new right tocounsel.
Mr. KASTENMEIER. In any event then, stated another way, youwould make the eligibility for counsel under the existing law a pre-requisite for entitlement to counsel for a person under arre§t? Thatis under existing laws.
Mr. SANTARELLI. Or whatever law should be subsequently found toexpand the right to counsel. That kind of language is flexible to takeinto consideration further interpretations or further broadening theright to counsel.
Mr. KASTENMEIER. You do not make present eligibility for counselan absolute prerequisite?
Mr. SANTARELLI. No; under the theory that whenever the courtappoints counsel, compensation may duly be afforded. This wouldleave it flexible but not establish new rights that have not beenthoroughly analyzed.
Mr. KASTENMEIER. Turning to a different subject, you also, asI recall, object to the provision of section 3 of the bill which containsSenator Hruska's floor amendment making the legislation applicableto the District of Columbia.
Part of your objection appears to be based on the pendency inconference of the two proposals, H.R. 16196 and S. 2602, to give theDistrict of Columbia a public defender.
Let me just ask, do you find the provisions of S. 1461, the bill weare dealing with, inconsistent in any respect with existing District ofColumbia law?
Mr. SANTARELLI. Law and interpretation perhaps is the betterway to say that. The problem is twofold: We want the act to beapplicable to the courts of the District of Columbia for the purposeof compensation of counsel who are appointed to represent indigentdefendants.
And the problem is that the courts of the District of Columbia arenot all Federal courts. They are legislative courts, nonarticle 3 courtscreated specially by Congress, and the language has to be broadenough to include all of the courts of the District of Columbia and notjust the classic Federal courts. We want it applicable there.
The other half of the problem with the Hruska amendment is thatit does make the distinction that the provision for establishmentof defender service agencies ought not to be applicable to the Districtof Columbia because the Congress has separately considered the prob-lem of defender services in the District of Columbia and enacted arather specific and elaborate scheme to set up a specified defenderservice much different from the kind of services that are being sug-gested in this proposal.
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The House has passed it and the Senate has passed it. It is presently
residing in conference. There is no disagreement with any section of
the defender part of the bill and that undoubtedly should come out.
The point here is that the Congress spent some time considering a

special specified kind of a defender service for the District of Columbia,
enumerating all of its functions, responsibilities, and structure.
Lengthy hearings were held on it, a lot of evidence was adduced, and

all parties in the District, the judges, the defender people, the prose-
cutors, are agreed that because such matters as the amount of crime
and the needs of indigents are well known, we should adopt legislation
establishing a defender service with specified responsibilities.
The problem with the Hruska amendment is it would provide an

overlapping authority by permitting the judicial council to adopt an
additional or another kind of defender service. It may not become a
real problem. But because the possibility is there, we prefer to amend
the bill as we have previously recommended.
Mr. KASTENMEIER. It may not necessarily be a problem.
Mr. SANTARELLI. That is right.
Mr. KASTENMEIER. But it is an overlapping.
Mr. SANTARELLI. That is correct. It would be conflicting.
Mr. KASTENMEIER. You are rather sanguine that the conference

will produce legislation for the District of Columbia.
Mr. SANTARELLI. I am, sir, that they will and if the bill for one

reason or another gets hung up there is plenty of talk about separating
the sections that are not controversial and they would pass, I am sure,
in a flash.
Mr. KASTENMEIER. On this point, there is some precedent for acting

because the present Criminal Justice Act that went through this com-
mittee some years back was enacted and made applicable to the
District of Columbia when then existing we had a Legal Aid Agency
we had established in 1960.
Mr. SANTARELLI. We had a problem, Mr. Kastenmeier, I think the

result was different from what you suggest, that is, it took substantial
pulling and tugging and a ruling by the Comptroller General that the
1964 act was in fact applicable to the general sessions court.

All parties concerned agreed that as enacted in 1964 there was a
strong argument that the Criminal Justice Act was not applicable to
the nonarticle 3 courts of the District of Columbia. We had to go
through the back door.
Mr. KASTENMEIER. Thank you.
The gentleman from Illinois.
Mr. MIKVA. One question, Mr. Santarelli, on your statement about

at what point the act becomes applicable. We are talking now about a
public defender, for example. If at the time the defendant is arrested,
even though we haven't reached what is called the critical point, if
the defendant at that point says, "I want a lawyer," aren't the normal
instructions to the police or whoever the agency is to get him a
public defender?
Mr. SAN TARELLI. I don t think that is the case, Mr. Mikva. The

problem of how you go about getting him a lawyer in every instance
when he wants one, when there is no police action against him that
would require the courts' saying he should have had a lawyer, has

•just not been grappled with by the courts.
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As I said, in specific instances of handwriting cases, booking cases
and photographic mug shots in the precinct he has no right to a lawyer
present for those activities.
In Schmerber v. California, 384 U.S. 757 (1966), the Supreme Court

held that the sixth amendment right to counsel did not probibit
taking an involuntary blood sample from the defendant over the
objection of counsel. In other words, for all practical purposes, there
was no right to counsel at that procedure after arrest. The Depart-
ment of Justice is not opposing the establishment of a statutory
right to counsel in areas to which it has not been held to be required.
We just don't think this bill should be used as a vehicle without
in-depth, thoughtful consideration of a different set of questions.
Mr. MIKVA. What troubles me is that I really think, as.. I under-

stand most local law enforcement, that if they are going to do any-
thing with the defendant—obviously if they are going to turn him.
loose he would not call on a public defender.
Mr. SANTARELLI. If they do nothing.
Mr. MIKVA. If he requests a lawyer they usually will try to get a

public defender for him.
My point is, if we really want to have alternate sources of lawyers

available, why can't he at that point request a private lawyer. You
said you don't see the mechanism for how that lawyer gets appointed.
Mr. SANTARELLI. Nothing would prohibit that from happening

under this bill.
Mr. MIKVA. How would that lawyer be compensated for the time

he spent prior to his official designation by the court?
Mr. SANTARELLI. If the court would designate him on a retroactive

basis, if the court felt he had performed adequate or valuable services
at that time, the court could do so, and, in fact, does do so in some
cases.
The question is one of when does the counsel provide valuable service

or who should decide that. We would leave it flexible so the court
could allow compensation in every case where the defendant actually
gets an appointed counsel sanctioned by the court.
Mr. MIKVA. Including retroactive services?
Mr. SANTARELLI. Correa.
Mr. KASTENMEIER. The gentleman from California.
Mr. EDWARDS. No questions.
Mr. KASTENMEIER. The gentleman from Virginia.
Mr. POFF. Thank you, Mr. Chairman.
Let me see if I can summarize what I regard as the present status

of the law and the proposal to change the law with respect to the
point in the process at which counsel constitutionally is required.

First of all, the act we are amending says:
A defendant for whom counsel is appointed shall be represented in every stage

of the proceeding from his initial appearance before the United States Com-
missioner or court through appeal.

The American Bar Association Minimum Standards Committee
in a report entitled, "Providing Defense Services," section 5.1,
says as follows: "Counsel should be provided to the accused as soon as
feasible after he is taken into custody when he appears before a
committing magistrate or when he is formally charged, whichever
occurs earliest."
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The Supreme Court in the Miranda decision said, and I quote in
pertinent part: "Our adversary system of criminal proceedings
commences when an individual is taken into custody or otherwise
deprived of his freedom by the authorities."
Only this week, on Tuesday, the Supreme Court in the case of

Coleman v. Alabama, held precisely that a preliminary hearing is tt
"critical stage" of the proceeding. And pitches its decision, as I under-
stand the case, on a constitutional predicate.
The Chief Justice in his dissent indicated that he felt the predicate

should not be a constitutional provision but the rulemaking supervi-
sory power of the Supreme Court over the lower courts, and in pertinent
part I quote from his decision: "As a matter of sound policy, counsel
should be made available to all persons subjected to a preliminary
hearing * * * but this should be provided either by statute or by the
rulemaking process."
As a matter of policy, do you feel that the requirement of counsel

at a preliminary hearing should be pitched upon the rulemaking
power or statute or that it should be interpreted as constitutionally
grounded?
Mr. SANTARELLI. That is a very large question for me to answer.
Mr. POFF. It may be unfair. I don't mean to be unfair.
Mr. SANTARELLI. That is also a philosophical question, to which

I have not addressed myself, nor has the Department addressed
itself to the question in order to be able to take a formal public
position.
I can say I am sure we have no problem with the right to coimsel

at a preliminary hearing. I think we could all agree that is a critical
stage of the proceeding at which time evidence is adduced showing
probable cause of the defendant's guilt from which he can be bound
over to the grand jury and be released under various kinds of conditions
of release or bail.
So there is no problem about a right to counsel there. This proposal

does not in any way conflict with that because wherever counsel
would be appointed by the court he would be compensated.
Mr. POFF. Your proposal then, as I understand it, is to make

certain that in whatever we do in amending the Criminal Justice Act
of 1964 we are careful to provide counsel, where the accused himself
is unable to provide it, only in those cases where the law specifically
and carefully requires it.
Mr. SANTARELLI. And where the court appoints counsel. The court

may appoint counsel where the law does not require it in the interest
of justice.
Mr. POFF. It is in the court's discretion that if the interest of justice

requires it, it can appoint counsel.
Mr. SANTARELLI. It has never been held there is a right to counsel

in the 2255 proceeding, but courts frequently appoint counsel, and we
would say when they do, he should be compensated, and that is the
flexible language we like without wading into the question as to when
counsel is required, and what new rights we should establish, and what
should be the parameters of the right to counsel.
Mr. POFF. Returning to a line of questioning I opened at the last

hearing, have you had an opportunity to examine the language of
section (h) on page 9 of H.R. 9856, lines 5 through 13?
Mr. SANTARELLI. Yes, sir.
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Mr. POFF. Would you agree that this language lends itself to an
interpretation which might permit the appointment of several public
defenders within a judicial district or among two adjacent districts?
MT. SANTARELLI. Judicial districts.
Mr. POFF. Yes; or part of a judicial district.
Mr. SANTARELLI. Yes; it does lend itself to that interpretation.
Mr. POFF. Can it be so interpreted?
Mr. SANTARELLI. We have researched this to the extent we could

and apparently it was intended it be so interpreted. Our departmental
records show that the drafters of the original proposal intended that
in some jurisdictions, in some districts where there may be a disparate
large city at either end of the district that two defenders might be
considered by a judicial council to be desirable, under the general
theory that a defender function works best when it is closely related
to the community in which it has to operate, that a roving defender
for a very large district might be an undesirable or unwise kind of a
proposal.
Mr. POFF. Let me interrupt you.
Don't you have somewhat the same consideration in connection

with the U.S. Attorney's office?
Mr. SANTARELLI. Correct.
Mr. POFF. As far as I know, you have only one U.S. attorney for

each district. In the U.S. Attorney's office the problem you have
defined is met by the use of assistant U.S. attorneys. And so far as I
am advised there has been no criticism that this is unworkable.
And if it is functional, it certainly would be less costly, would it not,
than to appoint multiple U.S. attorneys for the judicial district or
for multiple districts?
Mr. SANTARELLI. You are quite right. The argument made by our

predecessors, who constructed the first draft of this bill, was that the
U.S. attorney was in a different posture from the defender in terms
of resources available to him through the overall Department of
Justice and through the Federal Bureau of Investigation, whereas a
defender organization in a large district probably would not be so
resourcefully structured with ample investigative power and backup
from a Federal department in Washington, et cetera and that for this
reason he should be looked at differently from the U.S. attorney.
I do not make this as an argument for the Department of Justice.

We simply take the view that we don't feel strongly one way or the
other that we should require only one defender per district or that
we should require multiple defenders.
We think the flexible language herein provided allows the judicial

council of the circuit to decide exactly what the unique problems of
each district may be and to tailor defender services however they
like them.

Flexibility seemed desirable. There didn't seem to be an overriding
reason against the multiple defender services in a large district or an
overriding reason in favor of the single defender where there is a
single U.S. attorney, and we just don't feel strongly.
Mr. POFF. I recognize the need for maximum flexibility, but to

say that does not concede we must structure the personnel apparatus
in such a way as to permit the appointment of more than one top
administrator within any jurisdiction.

1'
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I repeat, I believe that you can achieve the same goal by having
one defender for each district who would be the opposite of the U.S.
attorney and then have as many assistant defenders deployed through-
out the district as the judicial council sees fit.
They would be well paid people, and they will have access to the

same sources as a defender himself and the defender himself will have
the same access as the U.S. attorney. I believe we would not want
to prejudice the prospects of the approval of this legislation on the
floor of the House of Representatives by erecting a needlessly elaborate
personnel structure.
Mr. SANTARELLI. Mr. Poff, since we do not take a hard position

on this, if the Congress and the House feel that amendment in this
area is desirable, we are certainly not objecting.
Mr. POFF. As I understand it, here in the District of Columbia the

Legal Aid Agency represents not more than 60 percent of the de-
fendants who are unable to afford counsel, and that, of course, is to
make functional the policies of involving the local bar at large in all
facets of the legal aid system.
Do you think it would be useful in this legislation to make some

similar requirement in the Criminal Justice Act?
Mr. SANTARELLI. Let me respond in two facets, Mr. Poff.
The Department hasn't issued a directive to the Legal Aid Agency.

It functions independently of the Department of Justice, under its
own board of directors appointed by a panel of judges.
There is no limitation in the present Legal Aid Agency as to its

scope of representation.
Mr. POFF. It is in the bill that the House passed.
Mr. SANTARELLI. That is right. The present Legal Aid Agency is

limited only by its appropriation.
In the proposal we submitted to Congress that has passed both.

Houses, we limited the scope of its representation, a limitation ap-
proved by Congress. It was generally agreed by all parties that a
limitation of that nature was wise to assure continued involvement of
the private bar in the defense of criminal cases.
For various reasons it was felt undesirable for a defender service

to dominate the defense of criminal cases to the exclusion of the private
bar and I think we can all see lots of good reasons for that. That is
however, a very different proposition from the one establishing
defender services throughout the other Federal circuits and districts.
Here in the District of Columbia all of the quantum are known:

We know the number of indigent defendants on an average yearly
basis; we know the number of common law crimes in which indigent
defendants are involved. There is an overriding Federal responsibility
here. The courts are largely Federal.
The U.S. attorney is the prosecutor in all serious criminal cases

here of common law and typical Federal nature. That is very different
from the other circuits.
What the needs may be in Montana or in Wisconsin or in Virginia

may be very varied in terms of the numbers of indigents and the
kind of crimes that come before the court.
To establish an arbitrary limitation or mix between private and

Federal for each district in the United States would seem to us
unreasonable and unpredictable.
Mr. POFF. That sounds persuasive to me.
I thank the gentleman.
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Mr. KASTENMEIER. The gentleman from Pennsylvania.
Mr. BIESTER. I think your answer to Mr. Poff's question is quite

satisfactory and persuasive. Isn't one of the things we are talking
about here the marking out of the pattern of the practice of criminal
law in the future?
Ought we not take steps to see to it that the practice is not dom-

inated or exclusively offered by a defender organization, but also to see
to it, to the extent it is a _function of the private bar, that it be a highly
qualitative function on the part of that private bar, and not have "dock
brief" kind of lawyers engaged so far as private law is concerned?
I wonder what your thoughts are and how we can guarantee that.
Mr. SANTARELLI. That is a very difficult question, Mr. Biester: One

way maybe is to make clear in the legislative history that theri is no
intent that defender services should become the dominant influence
and that we also want a suitable mix of private lawyers in both indigent
and paid cases.
The real machinery for implementing that is going to be the Judicial

Conference, and since they are performing the overall supervisory and
policymaking functions as to what the scope and dimension of the
-defender services should be, I guess the Congress telling them strongly
what the intent of the legislation is would probably be the most
effective way to see to it that their interpretation of the statute and
its evolution would be in that spirit.
On the other hand, to put in a statutory limitation might be another

way to do it. I am not sure it is as wise as depending on the sound
discretion of the Conference and the judicial councils in the various
circ'i;ts and districts.
Mr. BIESTER. I would rather rely upon the Conference.
Mr. SANTARELLI. Perhaps a strong statement on the part of the

Congress to that effect would serve that purpose.
Mr. POFF. Together with a little dialog on the floor.
Mr. BIESTER. Right. That is the only point I wanted to pursue.

Thank you.
Mr. SANTARELLI. That concerns us, too, Mr. Biester.
Mr. KASTENMEIER. Thank you, Mr. Salltarelli.
Mr. SANTARELLI. Thank you.
Mr. KASTENMEIER. The Chair would like to call Gen. Charles L.

Decker, director of the national defender project.
You don't have a prepared statement?
General DECKER. No, I do not. I have just tried to prepare some

comments on the testimony that was presented the other day.

STATEMENT OF GEN. CHARLES L. DECKER, DIRECTOR,
NATIONAL DEFENDER PROJECT

General DECKER. I appreciate the opportunity to testify before
this committee. I appear as an individual; I don't represent any
other person or organization. I will, of course, refer to our experience
in the National Defender Project. I have always tried to stay away
from the press. I have found that advisable, particularly for defense
counsel.
Because I might be considered an unknown and anonymous in-

dividual, I am going to take about 50 seconds to give you a little
background to help you evaluate what I might have to say.
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I don't think there is any such thing as an expert in criminal

justice, but since 1932 I have applied myself to the subject. I have

defended hundreds of men accused of felonies; I have also prosecuted

hundreds of men.
I have had experience in review of judicial activities in some

thousands of cases over a period of some 38 years. My practice has

been in the United States and NATO countries and Japan.
Because this committee is known as a scholarly committee, perhaps

I should mention that, although many years ago, I did graduate from

Georgetown Law School with an above "A" average, and if I recall,

several points ahead of the No. 2 man.
I didn't work on the Law Review while I was in law school but I

did coauthor a book that went through six editions. I have been the

chairman of two of the 20 sections of the bar association, elected

chairman of the section of criminal law and the section of legal

education and admissions to the bar.
For the past 63/ years my time has been spent in budgeti

ng and

planning and organizing defender services throughout the United

States. We have actually given funds and assistance in 32 States.

When I use the word "we' I refer to our National Defender Project

which terminated December 31, 1969.
We have given substantial assistance by way of advice and help

in some five States, additionally. This little colored chart will show

the area of our activity. I will turn it over to the reporter, if I may.

If the members of the committee are interested they may examine

it.
Mr. KASTENMEIER. Without objection, the chart will be received.

General DECKER. I would now like to go to the salient features or

the salient problems that are involved, I would suggest to the com-

mittee, in this bill.
In the first place, I would offer the thought that this bill is not ft

compensatory bill. This bill provides a marginal payment, not com-

pensation, to counsel and by so doing, I submit to you, we can vastly

improve the administration of criminal justice.
Parenthetically, and in order to set the record straight, I would

like to note in passing that the American Bar Association recom-

mended up to $35 an hour, not up to $30 an hour, and observe that

this is still less than the minimum bar fee throughout most of the

United States.
As far as cost goes, and there have been some questions raised on

that, the defenders' systems in our experience have been more efficient

than random assignment. It is my estimate, if you pass this bill, that

in the 31 heavy jurisdictions using organized services, it will cost from

one-half to three-fourths of the estimate that was given to you here-

tofore and we can still keep the attorneys in the defender offices at a

pay scale as prescribed in the bill as now written.
I might also say that it is our experience that there are far more

guilty pleas submitted by the well organized defender services, but

they also appear to get more not guilty findings on average, and they

also appear to do a much better job on sentences.
In other words, they come in with sentence plans. This is one of

the things we have stressed.
I was very pleased to hear Mr. Santarelli praise the District of

Columbia Legal Aid Agency.
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Speaking of costs, we have some splendid defender organizations
in California. We have splendid organizations elsewhere.
Mr. Biester, I think your Defender Association of Philadelphia

is one of the finest in the country.
Mr. BIESTER. I am pleased to hear you say that. In fact, as you may

know, our own Bucks County Defender Association, which our bar
association initiated and paid for on its own, received a citation from
the American Bar in St. Louis several years ago. We are very proud
of that.

General DECKER. I would like to use as a cost example the public
defender office in Santa Clara County, which I believe is a county well
known to one of your committee.

Their 1969 budget was $620,000. They had 21 attonieys, six
investigators, seven clerical, one interviewer. Santa Clara County has
over a million people.
In 1968, it cost about 850 a case for the representation of those

handled by the public defender and it cost about $150 a case for those
handled by other lawyers. I wouldn't distinguish between the com-
petence of an assigned counsel and retained counsel necessarily.
In 1969, the cost per case in the public defender office was 856,

compared to $243. Prior to the adoption of the public defender system
they had jury trials in 11 percent of the felony cases. Jury trials have
now fallen to 6 percent. And it costs about $300 a day for a jury trial
in Santa Clara County.
The present salaries under the California system range from about

$10,000 for a grade 1 attorney to $21,500 for a grade 4 attorney.
The rate of dismissals and acquittals between the public defender

and private assigned counsel was about the same. The public de-
fender had 3 percent less trials, 3 percent less convictions, and 3 percent
more pleas, resulting in more settlements and less trials.
This result reflects the fact that there is a reasonable amount of

experience in that particular office. I hope Mr. Edwards will vouch for
my assertion it is a good and efficient office.
Mr. EDWARDS. If I may interrupt, I can vouch for everything you

said, especially since my oldest son is one of the attorneys in the public
defender's office.

General DECKER. Thank you, sir.
That I didn't know, gentlemen.
I might add that the youngest son of the chief justice of Minnesota

works in the public defender office of the State system up there.
One of the fine things about the public defender system and this

business of having just and reasonable financing is this: It has been a
rare thing for a public defender ever to step into the better jobs. The
defense side is a rough go, gentlemen, if you have to take the cases as
they come.
The point I would like to make is that Santa Clara County's first

public defender is now a judge. For their second public defender, they
brought over an experienced man from Alameda County and he is
good. In Texas, a defender has moved up to the court of appeals.

Another one of our defenders is now a U.S. attorney. In certain
sections of the country that have been described as backward, they
are doing a tremendously good job in coming along on these organized
defender services.
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By way of interpolation, Mr. Hutchinson, in answer to your ques-
tion at the last hearing, most defender organizations are controlled by
the county commissioners of the county in which they operate, and
many of them have now adopted the system of using an advisory coun-
cil or a board of trustees who supervise the defender and pass on his
'employment of personnel.

Congressman Poff mentioned the Standards Committee. The
Standards Committee on Providing Defense Services, gentlemen, was
not an undistinguished committee.
The working committee part of it, the advisory group, was headed

by Warren E. Burger, now our Chief Justice, and the head of the
reviewing group was J. Edward Lumbard; there were five or six other
'distinguished judges and some very distinguished prosecutors and
'defense counsel in the group.

I would like to mention the control of defenders. I read now—it
takes only a moment—the standards set down by the foregoing
'committee and approved by the American Bar Association.

The plan should be designed to guarantee the integrity of the relationship
between lawyer and client. The plan and the lawyers serving under it should be
free from political influence and should be subject to judicial supervision only in
the same manner and to the same extent as are lawyers in private practice. One
means for assuring this independence, regardless of the type of system adopted,
is to place the ultimate authority and responsibility for the operation of the plan
in the Board of Trustees.

I believe that the Senate bill as drawn will permit this within the
district plan, and I think that would take care of some of the objections
stressed the other day.
Mr. KASTENMEIER. If I might interrupt, it permits it but not in

the sense of requiring it, does it?
General DECKER. No, sir, and I don't think it should. I just

mentioned it. I don't think we should say you should have all lawyers
or all lawyers and judges on any board of trustees either because the
Defender Association of Philadelphia and other highly rated defender
services have no such requirement.
I admit this is perhaps heresy, but I am one that does not think

all judges and lawyers are necessarily top notch administrators.
As you know, the judges are spending $850,000 of Ford Foundation
money to train 40 administrators in each of three classes, and I
think that having a good man on systems analysis and management
on a board of trustees is a good thing, having a man who is an expert
in prevention or a man who is an expert in rehabilitation, having a
good businessman on the board is fine, and we do have such people
•on our boards and it works well.

Mr. HUTCHINSON. Who appoints the board of trustees?
General DECKER. Let us take the Defender Association of Phila-

delphia. Half are appointed by the city council which furnishes
$1,200,000 for the support of that organization each year. The other
half are named by the old, what was then the old Philadelphia De-
fenders Organization. To review, 10 from the city council, 10 from
the private sector, and then they choose 10 more to make a total of
30 trustees.

This is the way they are selected there. It is a fine group of men.
It all depends on the locality. The one thing I would say is I think
the judges who try to control this thing directly are very likely to
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run into substantial difficulty. You know even the joking remark
made by a judge, for instance, to a defender when he says, "No more
pencils and pads for you, Joe, not after 15 motions on that last case"—
hits wrong and the judges should keep a buffer between themselves
and the defender organization.
I sat not too long ago in a meeting with a fine judge who is a very

strong man, and his public defender was sitting beside him, and this
was a public defender appointed by the judge.
During a 3-hour conference the only words that defender said were,

"Yes, Judge" or "That is right, Judge." The defender can be too
close to the judges.
In California, in Florida, in many other States, handling th.e defender

services at the local level has worked splendidly for many years. It
is true that the tendency now is to have a State appellate defender.
In some five or six States we already have the equivalent of a State

defender general who takes care of the coordination, training and the
continuing legal education of the defenders. In fact, in Minnesota,
the defenders and the prosecutors train together, and that is the best
of all. They also bring in the police for their training sessions.
But I don't think that the time is here yet for the federal system

and I would suggest that we leave supervision at the level at which it
is.
I would certainly hope that the day wouldn't come when we would

have to hire too many clerks in Washington to figure out tables of
organization and square feet per person for a group of top-notch
lawyers out in the Federal courthouse in San Diego or San Francisco
or Phoenix, or wherever it may be.

Gentlemen, I know that you are pressed for time. One of the
things that really bothers me is that it seems you are getting sug-
gestions that in many ways get pretty far into minutiae. This bill
provides that the Federal district judges can draw their plans to be
approved by the appropriate judicial conference. They are good men-
and I think we can depend on them.

If we foresee a thousand difficulties, it may be that one will come to
pass within our lifetime.
I would suggest to you that if we try to nail every small item down

in legislation or if we try to nail supervision down in Washington
at this time it would certainly be a mistake. There should come a
time when there will be a man who will be a coordinator and a man
who will help these people, but they will go along all right for a short
while without central control.

Incidentally, I would like to make an observation. If this bill is
too much manicured we may find ourselves right where Lord Campbell
would have found himself had he lived long enough. Lord Campbell
presented the proposed statute of frauds to Parliament and said he
had polished it for 7 years and could assure them it would never give
rise to litigation.
I suggest to you, you have a pretty substantial piece of legislation

as drawn in the Senate.
Mr. KASTENMEIER. Do you support it in its present form then?
General DECKER. Yes, sir; I certainly do.
Turning to providing counsel to persons who are arrested, I would

also like to observe that there is one arrested man—let us put the
law and everything other than moral considerations aside—there is
one arrested man that I don't believe was mentioned this morning.
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Mr. Poff brought up the standards which make it clear that once a
man is taken into custody he should have access to counsel or should
have a counsel. You know the man that needs a counsel the most, and
the man who shouldn't have to pay for a counsel, is the man who is
illegally arrested, and, gentlemen, there are hundreds of people whoa
are illegally arrested every day, and it is no fun to spend a night in
jail.

Believe me, I have gone down and fished too many out just by
pointing out to the desk sergeant there was no chargeable offense
when somebody landed in jail because he had irritated a marshall or a
policeman.
I would say that, any time that you deprive a man of his liberty,

making a counsel available is morally required.
Incidentally, in passing, in Salt Lake City, they had one old wobbly

that got lost in the jail. They had him in there for over a hundred days
before one of the defender office people—they had established a de-
fender system—went through and found the man.
I would be glad to answer any questions on the efficiency of defender

services or on the cost of defender services.
I must add one other item. Judge Hastings mentioned the tremen-

dous problem of the 2255's. I did have time to call two of our Federal
defenders who have been in operation for 5 years under our grants. I
called the Federal defender in Phoenix and in 5 years, out of some 1,200
cases which that office has handled, there have been only 10 section
2255 cases.
I called Mr. Conant, the Federal defender in San Diego. If I am

not mistaken San Diego, in volume, is second only to the Southern
District of New York and District of Columbia. They, in 5 years,
have had not one 2255 case.
Mr. HUTCHINSON. What is a 2255 case?
General DECKER. A 2255 case could be described as an expanded

habeas corpus proceeding. That would be the best way I could
describe it. It stands half way between habeas corpus and coram nobis.
Mr. KASTENMEIER. Thank you, General Decker.
I have a couple of questions. One is a general one.
Since the enactment of the Criminal Justice Act in 1964, would you

say that as far as privately assigned counsel goes, we had qualitatively
any better criminal justice by virtue of compensating assigned
counsel than we had before that time?

General DECKER. Yes, sir.
Mr. KASTENMEIER. Why would that be?
General DECKER. In my opinion, because even though the act

hasn't compensated, a man hasn't been out as much money as he was
out prior to the time of the enactment of the Criminal Justice Act.
Mr. KASTENMEIER. You are talking about the attorney?
General DECKER. That is right.
Mr. KASTENMEIER. I am talking about the quality of justice the

defendants receive.
General DECKER. Yes, sir, and the attorneys do better work. Mr.

Kastenmeier, at $30 an hour the average criminal case, based on our
experience in the Federal courts, is going to—the average case, and
this is the case we ought to think about, takes about 10 or 11 hours.
It is going to be someplace around $300. The attorney can afford to
do the work required for an efficient defense.
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Budget

Even so, that 10 or 11 hours spent on an average $60,000 estate for
probate work would bring in about $1,000 or $1,100 based on most
State statutes. So you can see probate work and all the rest get
priority in the law offices.

Unfortunately, it is my opinion that one of the reasons for our
delay in justice is that in the smaller law firms in particular, and
surely for the solo practitioners, many assigned counsel will go over
and see the defendant in jail or make contact with him, but they are
going to take care of the Doakes estate and these matters that pay
enough to keep the office open before they get around to the Federal
criminal defense case.
For $17,500 per year—I believe I mentioned I had submitted a

little budget.
Mr. KASTENMEIER. Yes, and without objection, it will be made a

part of the record. I think it is very useful.
(The budget follows:)

Clerical:
Secretary  $7, 200. 00
Clerk  5, 800. 00

Library  1, 200. 00
Rental ($6 per sq. ft.) for 725 sq. ft. of space  4, 350. 00
Telephone  500. 00
Supplies and postage  800. 00
Fringe benefits (20 percent)'  2, 600. 00
Dues and contributions  200. 00
Maintenance  75. 00
Insurance (liability and office contents)  200. 00
Lawyer's self-employment tax (6.4 percent on $7,800)  499. 20

Total  23, 444. 20

Lawyer's income (30 billable hours per week for 50 weeks at rate of $30
per hour 45,000

Less estimated office expenses —23,444
Lawyer's retirement (under the 1966 amendments to the Self-Employ-
ed Retirement Act (5 percent or $2,500, whichever is less) —2,178

Net income for lawyer  19, 398
1 This is a conservative estimate for employer's share of social security tax (4.8 percent), workman's com-

pensation (1 percent) unemployment insurance (D.C., 2.7 percent of first $3,000; Federal, not liable until
there are four or more employees), major medical (6 percent—could be greater if plan calls for individual
billing due to small number of participants), either bonus (10 percent) or retirement plan (5 percent) or profit
sharing (would depend upon amount of net income).

This is an annual budget for the one-year operation of the office of a respectable
and competent lawyer practicing alone. The budget is made for an office already in
operation and does not take into consideration initial capital investment. The figures
do not take into consideration any projected changes in the consumer price index nor
increased payments for social security.
In my opinion, the foregoing estimate of budget is optimistic. By the time the

lawyer has paid taxicab fares, driven to and from his office to the courthouse and
to the jail, he will be most fortunate if he does, in fact, net $17,500.

General DECKER. By the way, this was done by my office manager
and I said, "Make that lawyer's income as big as you can on your
budget," and the last paragraph is mine.
I think the lawyer is going to come nearer to a net of $17,000 per

year. For that you can get a lot of lawyers (that have had 5 or 10
years of practice and who will do a good, sound job.
Most of the lawyers with 5 years practice who are good at trial work

in any part of the country are averaging—well, in North Carolina the
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best guess is someplace around $21,000 a year, South Carolina around
$22,000 a year. They make more than most of us realize.
And, of course, the Wall Street firms are paying $18,000 to new law

graduates. So criminal practice is still not going to turn people into
millionaires unless an attorney can get hold of a millionaire who is
accused of some very serious crime.
Mr. KASTENMEIER. You would then argue for the highest rate that

we might reasonably put in the bill. I think it is presently $30. It
shouldn't be, in your estimation, less than that but the quality of
justice may depreciate accordingly?

General DECKER. Yes, sir. I think we can even paraphrase Shake-
speare there and say quality of justice should not be bargain saled.

Incidentally, again, remember that $30 is a maximum. Judge
Hastings if I may respectfully depart from the judge on one small
item, said he thought the judges would just take the maximum
figure. This hasn't been our experience. It would be most amusing to
get the chief judges of the circuits in here and find out how many
vouchers they had actually approved in unusual cases that went
over $500.
And I have been advised of judges that won't allow more than

4 hours' pay on a Dyer Act case. Their position is that if a fellow can't
handle a Dyer Act case in 4 hours, it means he is a law student and
not a lawyer.
And, of course, that is what we are getting as assigned counsel

to a great extent—law students—because of the rate of pay. I think
this is tremendously important.
The judges can cut the rate down as far as they want and then

they can learn from one another. I think this is a very fine provision—
not more than. It doesn't say they will pay $30.
Mr. KASTENMEIER. I take it as far as the mix of private counsel

and defender organizations is concerned, you would certainly not
want the defender organizations minimizing the mix. You would want,
depending on the size of the jurisdiction and the caseload, to have
organizations well represented because of the efficiency.

General DECKER. Yes, sir, and it also depends on the availability
of counsel in the particular area, Mr. Chairman. I think the word
"substantial" is just about right there because there are some areas in
which you may want to go as high as 60 percent assignments to private
counsel and have an exceedingly small organized defender service.
But there are other areas in which one would be most fortunate to

get on the assigned counsel list representation for 30 percent of the
indigent defendants. I would suppose that you would have a more
efficient administration with 70 percent handled by the organized
office.
And defense attorneys flow back and forth from the defender office

to private practice. As soon as an attorney figures that he can make
more outside than he makes in the defender office, it will be just like
it is in the prosecutor's office—he will go out and take a whack at
private practice. There is this flow in and out.
There is a lateral feed-in at all times, gentlemen.
Mr. KASTENMEIER. The gentleman from California.
Mr. EDWARDS. No question.
Mr. KASTENMEIER. The gentleman from Virginia.
Mr. POFF. Thank you, Mr. Chairman.

49-130-70-9
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Congestion in the courts, particularly in the criminal courts, has
never been before what it is today, and many people knowledgeable
about our system of criminal justice recognize the urgency of expedit-
ing the process, speeding up the trial, with the realization that justice
delayed is justice denied.
Do you believe that this new structure will help achieve those goals?
General DECKER. Yes, sir, and I would like to tell you why,

Mr. Poff, if I may advert to my own experience.
In 1957, I took over the administration of military justice in the

U.S. Army. I gave it up in 1963. To my best recollection we cut the
court-martial rate about 60 percent and at the same time we were
cutting the court-martial rate 60 percent the administrative discharge
rate was going down, and we weren't getting any better quality of
soldier through recruitment channels. As you know, the ages of most
of our people run from 17 to 26. This is how I think we did it.
(1) We established the school at Charlottesville and we took all of

these very fine young law students, put their noses to the grindstone,
and we taught facts, facts, facts. This is what they don't learn in law
school now unless they get a clinical course.
(2) I said we are going to rotate defense counsel and prosecution,

then there will be no question about the average quality on either side
and it will make counsel far more objective.
This worked. We had no prima donnas on defense, we had no prima

donnas on prosecution. The idea was to see every man got a fair trial
and to try him fairly the first time. We cut the time delay, I would
say, roughly 50 percent, and I think an organized system, if you will
raise the number of people with experience both in the prosecutor's
office and in the defender's office and have more people, let us say,
up to a third with 5 years' experience, that is not asking too much.

If you can do that there will be some guidance and help for the new
men, and in the defender's office they furnish that guidance and help
to the assigned counsel. I think we can do the same thing that we did
in the Army—cut the time delay substantially.
The other thing we did to cut the court-martial rate, if I may use

the vernacular, we kicked the small stuff down into the right forum.
And that again has to do with the experience of counsel.
You know when you take a case before a grand jury to ask for an

• indictment, you sometimes have a boy just out of law school making
those decisions. And, gentlemen, it is happening in our country every
day.
One Federal judge very recently complained to me because their

legal aid service could only hire a former insurance adjuster to provide
defense services. He said that the fellow didn't even pick up the fact
that the prosecution had a faulty indictment and had no proof for
one essential element of the offense.
I said to the judge, "Well you might take a look at your first line

of defense—which is your prosecutor's office. How about that assist-
ant U.S. attorney that took evidence that didn't constitute a prima
facie case to the grand jury to get a true bill?"
Mr. POFF. Thank you. In the present District of Columbia Court

Reform bill there is a prohibition against the District of Columbia
Legal Aid Agency lawyer practicing law privately. The U.S. attorneys
are not permitted to practice law outside their official duties.
Do you think it would be well as a policy matter in order to insure

that all of the talent and time and resources of the Public Defender

(r)
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be applied to public trust which is his when he is appointed to the
job that similar prohibition should be written into this act?

General DECKER. I don't feel too strongly about this, Mr. Poff,
because you know as long as an attorney can't pay to keep the children
in school he will moonlight. If he doesn't do it in the legal work for
which he is best qualified he will do it someplace else, ghostwrite or
something of that kind. You also miss a good source of talent that
we need in the legal service.
There are many older lawyers who would be willing to take a half-

time job with the defender's office but they are usually men who are
comfortably situated and they wouldn't be too interested in a full-
time job or having proscriptions placed on them.
Mr. POFF. They don't seem to have any trouble in recruiting U.S.

attorneys. I think j$ is vitally important that U.S. attorneys be
prohibited from practicing law privately.

If we can recruit them for that job I don't see why you couldn't
properly control the public defender. I think maybe the same reasons
that dictate the policy in the former case justify the policy in the
latter case.

General DECKER. I have no strong feelings on it, Mr. Poff. You
could either do it as a matter of law, or it could be handled as a local
matter. You are not going to feel it in Minneapolis or Richmond or
Philadelphia or Detroit. The place where you may feel it is in Wyoming
or Montana or Utah or Nevada.
Mr. POFF. On another point, but related, you have heard the

exchange concerning section (h) of the bill. Do you think it is necessary
to have more than one public defender? I am speaking of the top
public defender, not the assistants and not the attorneys in the office
but one public defender for each district?

General DECKER. I would make this observation. They wanted
the public defender in Los Angeles, for instance, to take over the
Federal defender's load as well, and, of course, he told the Federal
judges that there would be a horrible morale situation in his office
with a Federal defender section that made about one-third of what
the State defender section made, and he didn't do it. In many localities,
and particularly where you have a good part of a metropolitan area
on one side in one district, and a good part of a metropolitan area on
the other, it might well be that they will have a very fine local defender
service in each district, and that they would want to make the county
defender the Federal defender also, or on an assigned counsel plan.
Again, I have no strong feeling on it.
Mr. POFF. A public defender appointed under this statute would

not be eligible to hold a State office. The Federal law prevents
that. He would not be able to wear two hats. This man is going to be
very similar, as I understand the thrust of this language, to the U.S.
attorney.

General DECKER. Then I see no reason why you shouldn't put it in
your statute that he couldn't have any private practice, because as
I said, I don't feel strongly on it.
Mr. POFF. I can see, as I said earlier, how it might be important

to have more assistant public defenders in highly congested areas,
and more to serve combinations or parts of two districts, but I cannot
see how this committee could merchandise a bill on the floor of the
House which would call for the establishment of a public defender
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system, the personnel structure of which would be more elaborate
than the prosecution office in the criminal justice system, and I may
as well say at this point for the record that I want someone to prepare
language as an alternative to section (h), because I expect to offer it
in the subcommittee, if I fail here, in the full committee and if I fail
there, on the floor of the House. I do so among other things simply
because I am fearful that this might be the boobytrap that will sink
the whole ship.

General DECKER. By all means then let's make that change, and
I will undertake to send you up a suggested change to accomplish
your purpose.
Mr. KASTENMEIER. Will you yield on that question?
Mr. POFF. Yes; I will.
Mr. KASTENMEIER. Not to get into debation anything, but I

think it is fair to state and the witness must agree that the public
defender's system and the U.S. Attorney's Office are not similar in
many respects. Structurally they do not pyramid at the Department
of Justice as do the U.S. Attorney's Office, or with the Small Business
Administration. There is plenty of reason for an organization so
structured not to have more than one say, community department
or subdepartment, but I don't know 

one,
the same thing applies

here, unless we structure it in the same way that we do the U.S.
Attorney's Office, make responsible a central Federal agency or
department head. Then I think really the argument comes closer to
being compelling, but if we are interested in having boards of trustees
operate these offices locally, we may be interested in retaining the
language presently in the bill. In any event would you not agree that
this is worthy of further discussion?

General DECKER. I think so, but the big thing is this, Mr. Kasten-
meier. I think we are going to take a tremendous step backward in
the administration of criminal justice in our Federal courts, if we
don't get some kind of legislation through in this session of the Con-
gress. In many areas of this country in which we have established fine
services, coordinated assigned counsel systems and defender services,
with which everyone is tremendously pleased, the attorneys are
drifting away now because they are afraid the money may not be there.
If it is not forthcoming, I believe that we will wipe out 6 years of
effort by thousands of lawyers and judges to improve the administra-
tion of criminal justice. The committee knows what is acceptable to
the House and so forth. I personally, of course, favor putting the
maximum flexibility out into the local communities, and giving them
the maximum choice.
Mr. POFF. I must say I agree with what the witness has just said,

and I hope what I said earlier will not be misconstrued. I believe that
we are obliged to use the U.S. attorney's establishment as a pattern
for the public defender's organization, but recognizing that this is
intended to be a mixed defender system, which will involve the private
bar as well as the public defenders. I believe it would be difficult to
justify more personnel than that authorized for the prosecution of
crime. I just believe that we had better be realistic about what we
take to the floor. That is my only point.
Now if I may ask one final question, and I am prompted to ask it by

the dialogue between the chairman and you a moment ago concerning
the $30 figure or the $35 figure, do you believe that it would be well to
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differentiate between time spent in court and time spent in the office
as the present act does, or do you think that we ought to fix the one
figure and allow the court to make the determination?

General DECKER. Mr. Congressman, I cogitated on this. Now this
practical and historical concept of two rates of payment for the
representation in a criminal trial is questionable in my opinion. I
think that somebody has confused practice in the defense of criminal
cases with antitrust and corporate work.
I can see where there is a real difference in the work in the antitrust

field in preparation for trial and in the period in court. You go from one
beautifully carpeted office or one office decorated with antiques to
another in the largest law firms we have in the country, and a couple
of associates go along to care for the partner; they take their deposi-
tions in a leisurely manner and tell the secretary to bring coffee when-
ever they like, and I can see where it would be quite strenuous for
those gentlemen to walk into the linoleum floored Federal courtroom
with a''flag and a black-robed judge, and, also, there may be millions at
stake.
Now, we people who defend in criminal cases, and gentlemen, I have

been in the jails so often over these past 40 years, in fact I was in your
San Jose jail not long ago, Congressman Edwards, and it is a good
one—
Mr. POPP. As a voluntary visitor? [Laughter.]
General DECKER. Yes, sir, but a lot of my friends whom I admire

very much have been involuntary visitors in some of these jails, and
some of them improperly so.

Let's take this in court and out of court practice. In the first place,
I am not sure that the 3 years of Federal history are compelling on the
problem of in court and out of court. This is the overuse of stare decisis.
Here is how you fix a fee in a criminal case.
In most of the cases where you can get the money out of the client,

you don't get it from the client. You get it from his mother and father
or you get it from his grand parents or you get it from his brother-in-
law, and really the best place to hit for a good piece of money is to get
grandpa to mortgage his house, and you charge all the traffic will bear,
because you are going to have a lot that you are going to work for who
will pay nothing—where the judge will force you to go to trial before
you collect your fee. Another one of our reasons for the great delay in
criminal trial work is that a man tries to get his money before he goes
into court. Contrary to the antitrust lawyer, we prepare our case for
trial down in the jail, in the interview room—or in the marshal
holding tank, for instance, when it comes to Federal courts—and we
have to chase down our defense witnesses wherever we can find them,
and usually it is not in the country club area of the town, so that when
we go into court, you know it is pretty nice to walk in there and find a
nice clean courtroom and black-robed judge and see the American flag.
I submit to you that this is a distinction that from a practical stand-

point simply does not hold water, and that from a historical standpoint
it is subject to question.

Mr. KASTENMEIER. General Decker, I must ask you to abbreviate
your answers to questions. We are keeping Mr. Santarelli here to
testify on a different bill and I dare not ask him to come again. He
will follow you. I would hope that you could respond to questions.

General DECKER. Yes, sir.

•••1
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Mr. KASTENMEIER. The gentleman from Michigan.
Mr. HUTCHINSON. I have only one question which is very brief,.

and that is this: I was interested in General Decker's comparison in
the military justice system of rotating lawyers between the defense
and the prosecution. You didn't suggest that the same system be
undertaken in our Federal justice system? You are not suggesting,
are you, that we have a situation where a man works for the prosecu-
tion one term and works for the defense the next term, and so on, all
out of one pool?

General DECKER. Mr. Hutchinson, I think that is 25 to 50 years
away. We have had some experimental exchanges already. They have
been very successful, particularly the ones up in Minnesota, but I
don't think the legal profession or the judiciary is ready to accept that.
I think it is 25 to 50 years away.
Mr. HUTCHINSON. Thank you, General.
Mr. KASTENMEIER. The gentleman from Pennsylvania.
Mr. BIESTER. One small point and it has to do with an observation

with respect to arrest and the availability of counsel at that point. It
strikes me, and I wonder whether the General would agree, that a by-
product of having representation at that point might clarify somewhat
the law of arrest which is one of the murkiest areas of our law, at least
it is in Pennsylvania. There hasn't been much attention paid to this.
area because counsel has not been generally available at that point.
As a result an awful lot of law has either gone unwritten or uncom-
posed or unreconciled. I wonder whether it would not be an additional
advantage to all citizens if we have representation at that level?

General DECKER. I agree with you completely in principle, Mr.
Congressman.
Mr. KASTENMEIER. Thank you. If there are no further questions

the committee is deeply grateful to you, General Decker, for your
comments and testimony this morning.

General DECKER. Thank you very much, Mr. Chairman.
Mr. KASTENMEIER. I would like to recognize for an additional

question the gentleman from Michigan.
Mr. HUTCHINSON. Thank you, Mr. Chairman.
With regard to this bill, S. 1461, and its House counterpart, the

deputy attorney general wrote the chairman of the full committee
a letter back in February, and he said that the Department suggested
that at the end of the bill a new subsection be added to read as follows:

Applicability in the District of Columbia. In the District of Columbia all pro-
visions of this act except subsection (h) shall be applicable to defendants prose-
cuted by the United States Attorney in any court having jurisdiction of offenses
against the United States, and to children charged by the District of Columbia
with an act if committed by an adult would be a criminal offense prosecuted by
the United States Attorney

And so forth.
Does this mean that the Department of Justice wants to make the

program of representation of indigent defendants applicable in ju-
venile court?
Mr. SANTARELLI. Yes, Mr. Hutchinson, applicable in case of the

juvenile branch of the local court here, where the juvenile is charged
with an offense. The magic language in the District of Columbia is.
delinquent act as I understand it, and that is as opposed to a number-
of other kinds of proceedings which occur in the juvenile court which
do not deal with delinquent acts.

a
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Mr. HUTCHINSON. Do I understand that the bill as it passed the
Senate does not include any reference to the District of Columbia?
MT. SANTARELLI. There is a reference to it.
Mr. HUTCHINSON. Does it have anything to do with the juvenile?
Mr. SANTARELLI. It may be interpreted to be blanket application,

which is the problem. "The provisions of this act"—this is section 3—
"shall be applicable in the District of Columbia", and that is a blanket
application of the whole act, which doesn't take care of a number of
points that I raised earlier, the defendant portion of the act, dupli-
cation of the defender service aspects, and the application blanketly
in all of the courts of the District of Columbia, including the juvenile
court.
Mr. HUTCHINSON. Now then, what is the present law in the District

of Columbia relative to the compensation of attorneys who are
appointed to represent defendants in juvenile court? Are they com-
pensated?
Mr. SANTARELLI. Yes, sir; they are now compensated, based on a

ruling by the Judicial Conference of the United States that the
Criminal Justice Act authorizes such compensation in cases which if
in the district court would be prosecuted by the United States.
Mr. HUTCHINSON. Their inclusion in this bill would permit them

to be compensated. Would they be compensated at the same rate, for
instance, $30 an hour?
Mr. SANTARELLI. We make no distinction in our proposed amend-

ment between the rates of compensation for adult or juvenile offenders.
They are all people charged with criminal acts. They all require
competent counsel, and we don't think that there is a reasonable
basis for distinguishing between the amount paid to a lawyer who
represents a person under 18 as to one who represents a person over 18.
Mr. HUTCHINSON. Assuming that the offense is of the same gravity,

the time required would be about the same to defend an adult as it
would be to defend a juvenile, would it not?
Mr. SANTARELLI. The juvenile is charged in essence with violation

of the same act that an adult would be charged with, the treatment
of the juvenile is different from the treatment of the adult and we use
different language, but the language here makes it quite clear in saying
that the child charged with an act, that if commited by an adult
would be a criminal offense prosecuted by the U.S. attorney.
Mr. HUTCHINSON. I understand that, but I guess what I am trying

to get at is that the procedures in juvenile court are different, and the
question is, does it require the same amount of time on the attorney's
part and the same amount of skill, the same amount of effort and so
on to defend in juvenile court as it would if he were in the regular
court?
Mr. SANTARELLI. With respect to time, Mr. Hutchinson, that

wouldn't be a factor because this is an hourly compensation. However
little time or however much time it takes he would be compensated
on an hourly basis. In terms of skill I would expect it takes a little bit
different kind of a skill in the juvenile court, but I don't think we
could distinguish it as less than or more than the skills required to
defend an adult case. The essential purpose of a juvenile hearing and
adjudication is a rehabilitative process.
Mr. HUTCHINSON. A lawyer would then generally feel that an

attorney acting in juvenile court should be paid as much as an attorney
acting in the adult court.
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Mr. SANTARELLI. In view of the Gault case where the Supreme
Court is suggesting that there should be not much distinction between
the procedure followed in a juvenile case and an adult case, I don't
suspect there is a great deal of difference required in terms of pure
legl talent.
Mr. HUTCHINSON. Do you suppose that the bar generally would

look upon it that way?
Mr. SANTARELLI. I think so.
Mr. HUTCHINSON. Thank you very much.
Mr. KASTENMEIER. That concludes testimony on the bill S. 1461.
(Whereupon, the subcommittee proceeded to other business.)

JOINT STATEMENT OF AMERICAN BAR ASSOCIATION AND NATIONAL LEGAL AID
AND DEFENDER ASSOCIATION

The American Bar Association and the National Legal Aid and Defender
Association (NLADA) strongly support the enactment of S. 1461, as passed by
the Senate, and urge prompt and favorable action by the House of Representa-
tives. The enactment of the bill will vastly improve the operation of the Criminal
Justice Act of 1964 and provide more meaningful and effective representation for
defendants charged in Federal Criminal cases thereby making a substantial
improvement in the administration of criminal justice in the Federal Courts.
The legislation before the Subcommittee has evolved from the experience

gained since the enactment of the Criminal Justice Act which was strongly
supported by ABA and NLADA; the outstanding, in-depth study entitled "The
Criminal Justice Act in the Federal District Courts" authored by Professor
Dallin H. Oaks, jointly commissioned by the Department of Justice and the
Judicial Conference of the United States through the National Defender Project
of the NLADA; and the experimentation and innovation made possible by the
$6.1 million in grants by the National Defender Project with funds provided by
the Ford Foundation.
With specific regard to S. 1461, as passed by the Senate, ABA and NLADA

support the inclusion of Federal defender organizations in the options available
to the judicial districts in meeting the needs for defense services in a given com-
munity. Experience indicates that the defender system most likely to be successful
is that which reflects the particular requirements and preferences of the particular
locality in which it must operate. The public defender office concept has effectively
proven itself in practice for more than fifty years. Of the 321 defender offices now
existing, 230 are "public offices" and this concept has been incorporated on a
state-wide basis in approximately nine states. Experience with these programs has
indicated that the fears of possible conflicts of interest and threats to the in-
dependence of lawyers employed by such programs are groundless. Both associa-
tions similarly endorse the proposed mandatory requirement for participation by
the private bar.
The broadened scope of representation in criminal proceedings provided in S.

1461 is both necessary and desirable. Judicial and legislative expansion of Sixth
Amendment rights since the enactment of the Criminal Justice Act in 1964 re-
quire that the scope of proceedings covered by the provisions of the Act be
broadened. The expansion of proceedings for which counsel may be compensated
is also consistent with the NLADA Standards for a Defender System adopted
by NLADA in 1965 and by the ABA in 1966 which specify that a defender sys-
tem "provide representation immediately after the taking into custody or arrest,
at the first and every subsequent court appearance, and at every stage in the
proceeding, including appeal or other post-conviction proceedings to remedy
error or injustice. The representation should extend to parole and probation
violation proceedings, extradition proceedings and proceedings involving possible
detention or commitment of minors or alleged mentally ill persons." (NLADA
Standard No. 3)

Finally, ABA and NLADA strongly support the increase in compensation for
attorneys to $30 per hour, the elimination of the distinction between so-called ,
"in-court" and 'out-of-court" time, and the increase in the maximum compensa-
tion allowed in the various categories of proceedings.
For the information of the Subcommittee there is attached to this statement

copies of a resolution unanimously adopted by the NLADA Executive Committee
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.on May 14, 1969; a resolution adopted by the House of Delegates of the ABA
in February 1970; and an informative report to the ABA House of Delegates
from the Special Committee on Availability of Legal Services, all of which sup-
port the enactment of S. 1461.

RESOLUTION

Whereas, the National Legal Aid and Defender Association advocated and
endorsed the passage of the Criminal Justice Act of 1964 and urged that such act
provide as a plan available to a federal district for furnishing counsel under the
Criminal Justice Act the option of a Public Defender for those unable to employ
counsel in federal criminal cases, and

Whereas, the Criminal Justice Act as passed did not provide for such option, and
Whereas, the National Legal Aid and Defender Association has since the

passage of the Criminal Justice Act consistently advocated that such act be
amended to provide for a Public Defender at the option of a district or districts
and further,

Whereas, the Executive Committee of this Association have been advised that
Senate Bill 1461, amending the Criminal Justice Act of 1964 (18 USC 3006 A)
has been introduced into the United States Senate and an identical bill, H.R.
9856, has been introduced into the House of Representatives, and

Whereas, such proposed legislation will expand the options available to a federal
district for furnishing counsel under the Criminal Justice Act to provide and in-
clude as a choice of plans a Federal Public Defender organization or a non-profit
Community Defender organization, and

Whereas, such proposed legislation also provides for increases in hourly rates for
services of counsel under the Criminal Justice Act to $20 per hour as opposed
to the prior rates of $15 and $10 respectively for time spent in and out of court,
and further provides for raising the maximum total rate of compensation to $1,000
per attorney per case for a felony and $400 for a misdemeanor and $1,000 on
appeal, and

Whereas, the pending legislation provides for expanded representation of defend-
ants unable to employ counsel in the federal courts to include representation at
pre-arraignment proceedings, probation revocation proceedings and post-convic-
tion hearings, and

Whereas, this proposed legislation makes other substantial improvements in
the Criminal Justice Act,
Now therefore be it resolved that the Executive Committee of the Association

endorses, supports and urges the passage of Senate Bill 1461 and House Bill
H.R. 9856 amending the Criminal Justice Act of 1964, now pending in the United
States Senate and House of Representatives.

RESOLUTION ADOPTED BY HOUSE OF DELEGATES AMERICAN BAR ASSOCIATION,
FEBRUARY 1970

Resolved, That the concept of the Office of Public Defender has proved to be
an effective institution for providing legal services to defendants charged with
the commission of a crime who cannot afford adequate representation;
That in many areas of the country the assigned counsel system remains the

more practical method for providing legal services to defendants charged with
the commission of a crime but who cannot afford adequate representation; but
wherever that system is employed, it should be strengthened by the following
req uirernents :

(a) Counsel should be appointed as soon as possible following arrest to
provide representation at all pre-arraignment stages and certainly before
the preliminary hearing;

(b) The assignment of counsel system should be coordinated by an ad-
ministrator, with such deputies or assistants as may prove necessary, to
insure that competent counsel are assigned in each case and that counsel
are furnished such research, expert witness, investigative and other assistance
as the necessity of each case may require;

(c) Assignments should be made only to a panel of qualified lawyers each
of whom has agreed to represent eligible defendants when their cases are
assigned to them and the practice of automatic rotation of assignments
among all members of a local or state bar is disapproved and should be
discontinued;
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(d) Counsel should in all cases be adequately compensated by the state or
its subdivision;

That each state and the appropriate political subdivisions in each state including
metropolitan areas, which at the present time lack an organized system for provid-
ing defense services to defendants charged with the commission of a crime who
cannot afford adequate representation, should without delay establish a Public
Defender service or a coordinated, assigned counsel system or a combination
thereof.

Resolved, That the House recommend to the Congress that it amend the Criminal
Justice Act of 1964 to expand the options available to a Federal District Court
for furnishing counsel under the Act to include as choices a Public Defender or a
non-profit community defender organization to render services in defense of
persons accused of crime who cannot afford adequate representation, and that
when such services are performed by a Public Defender or a community defender
organization they be compensated in the same manner as other persons under
the Act.

Resolved, That the House likewise recommend to the Congress that the Criminal
Justice Act of 1964 be amended to provide for compensation to counsel at a rate
of up to $35 per hour for services rendered with a maximum of $1,000 to be paid
for representation in a felony case, $400 for a misdemeanor case, and $1,000 for
an appeal, with reasonable provisions for exceeding those limits in a difficult or
protracted case.

REPORT OF AMERICAN BAR ASSOCIATION SPECIAL COMMITTEE ON AVAILABILITY
OF LEGAL SERVICES, FEBRUARY 1970

During the last five years, great strides have been made in procuring satisfactory
representation in our criminal courts for persons who cannot afford to pay private
counsel. Five separate developments may be singled out as of primary significance
in the effort of the legal profession to make its services more available in this
regard. These are:

(a) The growing acceptance of the Public Defender concept,
(b) The emergence of the coordinated assigned counsel system,
(c) The federal plan for representation as provided in the Criminal Justice

Act of 1964,
(d) The promotion of improvements in all forms of defense services by the

National Defender Project, and
(e) The promised changes in criminal procedures resulting from the

adoption by this House of the Minimum Standards for the Administration
of Criminal Justice.

Contemporary preoccupation with the subject of law and order makes evident
the fact that few people are satisfied with the administration of law in the criminal
field. Many are inclined to dwell upon alleged judicial leniency. There has been
in the past serious apprehension as to whether American justice does in fact
guarantee a fair trial for the indigent and more particularly whether they were
being supplied competent counsel. The developments of the last few years have
been the cause for considerable reassurance.
We are entering into a period when there should be complete availability of

competent counsel for all persons who are charged with the commission of crime.
That became the stated policy of the American Bar Association when this House
adopted Recommendation 4.1 of the Advisory Committee on the Prosecution and
Defense Functions, reported under the heading of "Standards Relating to Pro-
viding Defense Services", that counsel should be provided in all criminal pro-
ceedings for offenses punishable by loss of liberty, except those types of offenses
for which such penalty is not likely to be imposed, regardless of their denomina-
tion as felonies, misdemeanors or otherwise.
Some of the trends and developments that are reviewed below are of course

generally familiar to members of the House of Delegates. We believe that the
endorsement by the American Bar Association of the more important ones would
constitute a strengthening step in the current effort to improve the administration
of criminal justice, and urge that the House record its approval of them.

A. THE GROWING ACCEPTANCE OF THE PUBLIC DEFENDER SYSTEM

Only a few years ago, controversy was rife within the profession as to the
relative merits of the Voluntary Defender supported by community funds, and
the Public Defender, who drew his salary from the state. A third system, known
as the "Mixed Defender System", which combined some financial support from
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both public and private sources, had the advantage of insuring supervision and
control by a non-political board of directors, and thus was often favored as
potentially the best method of providing defense for the indigent.
But the decision in Gideon v. Wainwright, 372 U.S. 335 (1963) placed squarely

upon the states the duty to provide representation for all persons charged with
serious crime, and the days of voluntary supported defender services soon appeared
to be numbered. The decision was followed by the establishment of many new
Public Defender services, some of them on a state-wide basis, as for example in
Connecticut, Massachusetts, Minnesota, New Jersey, Alaska, Colorado and
Hawaii. In other states the pattern has been to set up local or regional Defender
services which operate on a loosely independent basis. California, Florida, Illinois,
South Carolina and Nebraska provide Defender services virtually throughout
their states, but the Defenders are local officials.
In New York, where the Legal Aid Society handles criminal defense actions and

has historically been largely and generously supported by private contributions, its
criminal work is now substantially financed by funds supplied by the city. The
service in Philadelphia changed its name from "The Voluntary Defender" to the
"Defender Association" and now receives $1.2 million a year, which is substan-
tially all of its budget, from the city. In spite of these developments, it is still too
early to conclude that all of the Voluntary Defenders, which now number ap-
proximately 24, will find themselves turned into publicly supported agencies.
The Public Defender is either an elected or an appointed official and runs his

law office in essentially the same way the district attorney does. Although he may
not have a board of directors, he often has the guidance of an advisory council
or a similar body. The Public Defender is of course fully responsible for his own
actions and those of his staff. Ten years ago, the fear was often expressed that the
Public Defender, being on the same payroll as the district attorney and the judge,
would succumb to the power of his employer, the state, and lack independence in
the defense of his clients. Observation of the operation of the Defender's office has
tended to quiet that fear and it is now infrequently expressed. From all over the
country, reports indicate that most Public Defenders are doing an imaginative,
hard-hitting, courageous job. Law school students are strongly attracted to volun-
teer work in the Defender's office, and high caliber lawyers are seeking Defender
positions. The Public Defender is rapidly becoming an accepted institution in this
country with a status fully comparable to that of the prosecuting attorney.
An expression of confidence by this Association in the Public Defender as an

institution should aid materially in persuading Congress to liberalize the
Criminal Justice Act to permit Defenders to participate in the federal court
program. For the reasons set forth in a later section of this report we believe
that amendment of that Act is essential at this time, and we strongly recommend
that the House of Delegates adopt a resolution giving voice to its confidence in
the Public Defender system.

B. THE COORDINATED ASSIGNED COUNSEL SYSTEM

In rural communities, small towns and sparsely populated counties, a Public-
Defender employed full time is generally impractical. A statewide Defender
system may work if the State is compact as is the case in Massachusetts,
Connecticut and New Jersey, or even where it is not, as in Minnesota, but the
assigned counsel system remains the accepted pattern for defense of persons
who cannot pay a private attorney in the vast majority of judicial districts.
Assignment of counsel by the court on a case by case basis has been the
traditional method of providing criminal representation for the poor.
In many jurisdictions the assignment process has too often been haphazard,

with counsel appointed, even in homicide cases, very shortly before the commence-
ment of trial. Judges, have frequently singled out attorneys sitting in the back of
the courtroom and assigned felony cases to them regardless of their competency
to handle the matter. In New Jersey until recently, assignments were rotated among
all members of the bar, and office lawyers who never otherwise went into court
were obliged to take their turn. New Jersey has switched its allegiance and has
gone over to the Public Defender, but the practice continues in other areas of
the country. All too frequently the indigent client is the victim of a system that
was not designed primarily for his benefit.
There is nonetheless much to be said for the assigned counsel system if it is

properly organized and operated; and even if a Defender system were practical in
all communities, many reasons could be advanced for adhering to the practice of
assigned counsel. Three may be singled out.
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First, it is essential to maintain a strong, independent, private bar trained and
experienced in criminal law practice and procedure. Total reliance on a Defendersystem may tend to detract from this principle.
Second, the Defender encounters conflicts of interest in many multi-defendantcases, and there has to be some panel or assigned counsel system from whichother counsel may be obtained to serve those who cannot be represented by the

Defender.
Third, if an assigned counsel system can be made to work on a basis which can

compare in efficiency with that of the Defender, the client may gain a direct and
continuing individual relationship with his attorney which is frequently absent in
the large Defender's office, where the indigent client may be interviewed by one
attorney, represented by another at arraignment, taken over a trial by a third
and represented by still another lawyer in the office at sentencing, probation
hearings or on appeal.

It is now becoming apparent that even in the larger communities the assign-ment of counsel can be operated in a manner to compare favorably with a Public
Defender. This is accomplished by a system known as the "coordinated assigned
counsel system", which is being tried out as a result of funds and encouragement
that several local bar associations, notably Houston and San Diego, have receivedfrom the National Defender Project, discussed below.
Under this system, the bar association sets up a foundation or other organiza-

tion to assume full responsibility for the defense of indigents. This agency em-
ploys a staff which, among other things

' 
organizes a panel of lawyers to whom

cases may be assigned, selects the panel member for the handling of each case
according to his competence and experience and assists the trial attorneys through
research, investigative assistance and the utilization of expert witnesses.
In Houston, where under rule of court the whole bar serves on the panel, the

coordinator sees to it that in every serious case two lawyers serve, one of them
being a trial lawyer of experience. The caliber of representation is much higher
than could possibly be expected from the old fashioned, automatically rotated
assignment practice which is still prevalent in a great many communities.
In San Diego, another refinement has been added. The staff itself defends about

forty percent of the cases with the balance assigned to criminal trial lawyers who
serve on the panel. In effect, the service is a combination of Defender and assigned
counsel with the panel participation greatly strengthened by staff assistance in
research and other areas and by selectivity in the making of assignments.

There is obviously room for considerable experimentation and adaptation on the
part of any community which prefers a broad bar participation rather than concen-
tration of all indigent cases in the hands of a Public Defender. Yet the latter will
always have an advantage until the communities that adhere to assignment of
counsel refine and coordinate their system.
The refinements that have been introduced into the assigned counsel system

have led to a much higher quality of defense. It has become increasingly apparent
that counsel should be supplied as soon after arrest as possible and always before
arraignment. Such appointments are rarely made under the old haphazard system.
The belief shared by many members of the judiciary that lawyers have plenty of
spare time and are delighted to accept assignment without compensation, is com-
pletely out of date. The Supreme Court has declared that the state must furnish
counsel for the indigent in serious criminal cases and that ruling cannot validly
be interpreted to mean that the state can commandeer the services of the bar on
a basis of involuntary servitude.
We recommend that the House express approval of the coordinated assigned

counsel system and that it urge those communities which rely on assignment to
strengthen that method by adopting the following safeguards or requirements:

(a) Counsel should be appointed as soon as possible following arrest to
provide representation at all pre-arraignment stages and certainly before the
preliminary hearing;
(b) The assignment of counsel system should be coordinated by an admin-

istrator, with such deputies or assistants as may prove necessary, to insure
that competent counsel are assigned in each case and that counsel are
furnished such research, expert witness, investigative and other assistance as
the necessity of each case may require;

(c) Assignments should be made only to a panel of lawyers each of whom
has agreed to represent eligible defendants when their cases are assigned to
them and the practice of automatic rotation of assignments among all mem-
bers of a local or state bar is disapproved and should be discontinued;
(d) Counsel should in all cases be adequately compensated by the state or

its subdivision.

I.
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C. STATE DEFENDERS GENERAL

Experience has shown that the most effective method for provision of Defender
services locally is the guarantee of adequate financing by the state. Some states
have passed legislation providing for financing, and allowing local option as to
the type of organized system to be installed. Such an approach allows the flexi-
bility necessitated by geographic, population and political differences at the local
level, while, at the same time, insuring adequate funding on a continuing basis.

Unusual problems growing out of prison riots, exceptionally difficult murder
and kidnap cases and other high cost criminal trials require that the state, rather
than the county, assume the financing of Defender services so that no single county
is unduly or inequitably burdened.
To insure continuous funding from the state and to coordinate the activities

of local defenders, as well as to represent the defendant's point of view before the
legislature and other offices of state government, the office of the State Defender
General should be established at the seat of government. The Defender General
should be a man who by reason of his personal prestige and official position is
able to appear effectively before the Legislature to present a statewide budget
for defense services, after consultation with local defenders, as well as legislation
for the reform of the criminal law. This state official saves money in the long
run by insuring the efficiency of defense services generally and assisting and
guiding local counsel.
In addition to these important functions, the Defender General should be in

charge of setting uniform policy for the local defenders concerning such areas as
defendant eligibility, case loads, time of appointment, accounting, record keeping,
special projects and the like.
The Defender General also should fulfill the necessary function of providing a

central clearing house for information as to recent developments in the criminal
law and advice in handling unusual cases. Moreover, the Defender General
should be responsible for the continuing education of those assigned to represent
the indigent. He could work closely with the Attorney General in solving policy
questions concerning the whole area of criminal law and also in suggesting legis-
lation to improve judicial machinery and penal institutions. In fact, State Public
Defenders are now performing these functions in several states and many other
states are considering the establishment of such an office. The effectiveness of
such an office, from the standpoint of efficiency and economy, has been well
demonstrated in the State of Minnesota.

D. AMENDMENT OF THE CRIMINAL JUSTICE ACT OF 1964

There can be no question that the Criminal Justice Act constituted a great step
forward in rendering defense services more available to the indigent. The chief
significance of the Act has rested on three developments:

First, it provided compensation for members of the bar to whom defense cases
in the federal courts were assigned and who, prior to the Criminal Justice Act,
served without compensation;

Second, it provided for compensation to Legal Aid agencies which provided
counsel for the indigent in the federal courts. Before 1964, such agencies provided
the services in a number of jurisdictions but without compensation from the
federal government.

Third, it established a modest rate of compensation: ten dollars per hour for
services outside the courtroom and fifteen dollars for services in court with, how-
ever, maximum dollar limits of compensation.

Proposals to amend the Act are presently pending before the Congress. It is
generally conceded that it was a mistake to exclude Public Defenders from partici-
pation in the federal court service and the omission should now be rectified. In
many districts an existing Public Defender is far better equipped to handle the
defense in the federal courts of a person charged with crime who cannot afford
adequate representation than any other agency in the community. To exclude
such a Defender from handling the cases denies the local community the oppor-
tunity to make its own choice as to the best method of providing the service, and
the federal courts are deprived of an important element of flexibility.
A second area in which the Act should be amended is that of the rate of com-

pensation. There was no valid reason to make a distinction as between services
in court and services rendered out of court. There is wide recognition of the fact
that more cases are won or lost in the preparation than in the actual trial. Further-
more, both the rates of compensation and the maximum limitations were un-,
reasonably low. On the basis of general prevailing rates for legal services in the
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United States today, $35.00 per hour fora lawyer's services is reasonable compensa-
tion. We believe that the maximum rates should be fixed at not less than $400.00
for defense of a misdemeanor, $1,000.00 for defense of a felony and $1,000.00 for
an appeal with liberal provision for exceeding those limits in a difficult or pro-
tracted case. The total appropriations for administration of the Act for the fiscal
year 1968 were a little less than $4 million. Treating the legal profession fairly
in the matter of compensation would have a minute impact on the federal budget.
The Act also should be amended with respect to the span of service for which

compensation is granted. The Supreme Court in Miranda v. Arizona, 384 U.S. 436
(1966) and U.S. v. Wade, 388 U.S. 218 (1967) has provided that an accused is
entitled to counsel immediately after arrest. All services of counsel from that time
through appeal should fall within the Act and the court should be authorized
to compensate for services iu probation and parole revocation hearings as well as
habeas corpus and other ancillary proceedings.

E. REPRESENTATION IN JUVENILE PROCEEDINGS

The problem of providing counsel in juvenile courts for persons not able to afford
adequate representation is a separate but related problem. In Re Gault, 387 U.S. 1,
41 (1967), the Supreme Court held:
"We conclude that the Due Process Clause of the Fourteenth Amendment

requires that in respect of proceedings to determine delinquency which may
result in commitment to an institution in which the juvenile's freedom is curtailed,
the child and his parents must be notified of the child's right to be represented by
counsel retained by them, or if they are unable to afford counsel, that counsel
will be appointed to represent the child."

Obviously this holding opens up a vast new area of required representation, the
dimension of which may now be only dimly perceived.
In its opinion the Court was careful to point out that it was not dealing with

the totality of the relationship between the juvenile and the state or even the
entire process relating to juvenile delinquents stating at 387 U.S. 1, 13, "For
example, we are not here concerned with the procedures or constitutional rights
applicable to the pre-judicial stages of the juvenile process, nor do we direct our
attention to the post-ajudicative or dispositional process." This language was
seized upon in Stantey v. Peyton, 292 F Supp 209 (W.D. Va., 1968) as not
requiring counsel at a hearing to determine whether a juvenile should be bound
over for trial as an adult and in Sas v. Maryland, 295 F Supp 389, 409-10 (D.
Md., 1969) as not requiring counsel during various proceedings preliminary to
a recommendation with respect to delinquency either as to an initial determination
or a subsequent redetermination. It remains to be seen whether the Supreme
Court will agree with these interpretations of its pronouncement.
Even within the carefully delineated limits of the Supreme Court decision,

there remain such questions as to the relationship between a juvenile's tender
years and his knowing waiver of a right to counsel. See West v. U.S., 399 F 2d
467 (C.A. 5, 1968).

Quite clearly the problem of representation in juvenile proceedings is in a state
of new and uncertain development requiring careful and continuing study which
may ultimately lead to and require solutions quite different from those applicable
in conventional criminal proceedings. Pending development of better solutions,
however, representation in juvenile delinquency adjudicatory proceedings at least
must be provided and should be furnished by specialized units or panels operating
within existing systems for the provision of legal services such as Public Defender
coordinated assigned counsel or legal aid societies.

F. THE NATIONAL DEFENDER PROJECT

No report on the subject of the defense of persons charged with crime would be
complete if it did not contain at least a brief summary of the accomplishments of
the National Defender Project. Under a grant of $6.1 million from the Ford
Foundation, the National Legal Aid and Defender Association has been responsible
for a six year program under the capable administration of a staff headed by
General C. L. Decker, former Judge Advocate General of the Army, and his
associates, working with an Advisory Council chaired by Orison S. Marden. The
National Defender Project has encouraged experimentation and innovation all
over the country through a series of more than sixty grants to Defender Services
and bar-organized agencies that operate assigned counsel systems. Forty-seven
law schools are participating in the program.
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The accomplishments have been far reaching. The Project has assisted in the

preparation of new defender legislation in a number of states, notably Minnesota,

New Jersey and Hawaii. Those states now have Defender services that are

completely modern and embrace many new concepts providing protection for the

interests of society as well as the constitutional rights of the accused. Of equal

significance, the Project has helped develop an entirely novel method of handling

the assignment of cases among members of the bar for those communities which

wish to retain the assigned counsel system.
Without attempting to itemize all of the accomplishments of the Defender

Project, certain vital ones deserve mention.
The Vera Foundation bail program has been grafted on to all new Defender

services that have been assisted by National Defender Project funds. A pre-trial

rehabilitation program has been tried out successfully and this often leads to the

restoration of the defendant to society, with complete rehabilitation and without

the expense and stigma of trial. Complete representation starting at the police

interrogation following arrest and running through appeal is becoming the rule,

whereas prior to the Project most indigents were lucky if they had counsel to

assist them at the trial alone. Coverage has broadened to include indigent bail

cases (those who could scrape together enough money to get bail but then could

go no further and pay a retainer for counsel), respondents in lunacy proceedings,

defendants in support cases, petitioners for habeas corpus, and other collateral

actions. Counselling of prisoners has been inaugurated in the prisons and this has

led to great savings of court time by dissuading the filing of petitions lacking any

validity. The defenders have been encouraged to provide a series of lectures for

the police, another program that should lead ultimately to considerable savings

in court time.
Perhaps the greatest contribution of the Project has been the introduction of

expanded facilities for furnishing assisting services: legal research, expert wit-

nesses and investigators. The use of law student assistants has been encouraged

and their help to defenders is proving invaluable. The result of the program

as a whole has been to lift defender services up to a point where they can com-

pete on an equal basis with the powerful office of the district attorney. Despite

any notions that exist to the contrary in a country that is rapidly becoming

obsessed with law enforcement, equal justice for the accused is not merely a

- constitutionally protected right, it is the lodestar of our system of criminal justice.

The profession stands deeply indebted to the Ford Foundation for the financial

support which has made the National Defender Project possible, and has caused

a strengthening within the whole realm of defender services.

G. THE ABA STANDARDS FOR THE ADMINISTRATION OF C
RIMINAL JUSTICE

In closing it is important that we acknowledge the outstandingly important

work of the so-called Lumbard Committee. The carefully considered recommenda-

tions of that Committee have by action of the House become the policy of this

Association. We expect that the Association through appropriate sections and

committees will strive toward attainment of the goals sought.
Availability—in the sense of providing competent representation that will

meet constitutional requirements—obviously means more than just the setting

up of a service that will produce a lawyer when the occasion demands. To ins
ure

the effective performance of the function of the advocate requires the selec
tion

of skilled counsel, an increasing efficiency on the part of the prosecution and
 de-

fense and the strengthening of the whole criminal law enforcement process
.

The ultimate acceptance by the various states of the recommendations of 
the

Committee on Minimum Standards of Criminal Justice will promote the ac-

complishment of those goals and help in the solution of the overall problem

ofigreater availability of counsel in the criminal law field.
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