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RAILROAD SAFETY AND HAZARDOUS MATERIALS
CONTROL

TUESDAY, MARCH 17, 1970

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS,

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.0 .

The subcommittee met at 10 a.m., pursuant to notice, in room 2123,
Rayburn House Office Building, Hon. Samuel N. Friedel (chairman)
presiding.
Mr. FRIEDEL. The subcommittee will be in order.
Today we are commencing hearings on railroad safety. We have be-

fore us H.R. 7068 and H.R. 14417 which were introduced by Chair-
man Staggers. We have also H.R. 14478 which I introduced, S. 1933,
and a number of other identical and similar bills. The bills before us
and the agency comments on them will be included in the record right
after my opening remarks.
There have been entirely too many railroad accidents in recent

years. We know from other hearings on such matters as passenger
service and freight rates that many of the railroads are sustaining
losses. There is an increasing concern that the financial status of the
railroads may be seriously affecting railroad safety.
As was brought out in the hearings last year on the Senate side,

deadly gases, explosives and other potentially dangerous items are
routinely transported by rail. I feel that the country and its citizens
are entitled to all the protection and safety which we can prudently
achieve by curtailing train accidents.
To assure this, we are going to review existing laws and all legis-

lative proposals bearing on the overall subject of rail safety.
(The text of the bills referred to and departmental reports thereon

follow:)

[H.R. 7068, H.R. 8168, H.R. 8941, MR. 11480, H.R. 11516, H.R. 11573, H.R. 13572, and
H.R. 15117, 91st Congress, First Session, introduced by Mr. Staggers on
February 18, 196; Mr. Kee on March 4, 1969; Mr. Fulton of Tennessee on
March 13, 1969; Mr. Evans of Colorado on May 20, 1969; Mr. Biaggi on May
21, 1969; Mr. Dulski on May 21, 1969; Mr. Ottinger on September 3, 1969; and
Mr. King on December 8, 1969, respectively, are similar as follows :1

A BILL Providing for Federal railroad safety

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the "Federal
Railroad Safety Act of 1969".

FEDERAL SAFETY REGULATIONS

SEC. 2. It shall be unlawful for any common carrier, as defined in section 22
of title 45 of the United States Code (hereafter in this Act referred to as "corn-

(1)
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mon carrier"), in carrying out its functions as a common carrier, to use or per-

mit to be used any facilities or equipment or to engage in any operating practice
unless any such facilities or equipment are made, inspected, and maintained, and
any such operating practice is in accordance with applicable rules, regulations,
and minimum standards promulgated by the Secretary of Transportation (sup-
plementing provisions of law and regulations in effect on the date of enactment
of this Act) for the purpose of reducing unnecessary peril to life or limb:
Provided, however, That nothing herein shall be construed to give the Secretary
of Transportation authority to issue rules, regulations, and standards relating
to the qualifications of employees.

STATE REGULATIONS

SEC. 3. No existing State law or regulation affecting safety of common carriers
shall be superseded, nullified, or preempted by any action of the Secretary under

this Act, unless the Secretary shall have promulgated rules, regulations, or mini-
mum standards covering the subject matter of the State law or regulation and
the Secretary shall find that such rules, regulations, or standards impose a •

standard of safety equal to or higher than the standard imposed by the particu-
lar provision of State law or regulation.

PENALTIES

SEC. 4. (a) Any common carrier who violates any provision of this Act, except
section 6, shall be subject to a civil penalty of not less than $500 nor more than

$1,000 for each violation. Each day of such violation shall constitute a separate
offense.
(b) The civil penalties provided by subsection (a) of this section may be

compromised by the Secretary. The amount of any such penalty, when finally
determined, or the amount agreed upon in compromise, may be deducted from

any sums owing by the United States to the common carrier charged.

INJUNCTION RELIEF

SEC. 5. (a) The United States district courts shall, upon petition by the appro-
priate United States Attorney or the Attorney General on behalf of the United
States, have jurisdiction, subject to the provision of rule 65 (a) and (b) of the
Federal Rules of Civil Procedure, to restrain violations of this Act or to enforce
standards, rules, or regulations established hereunder.
(b) In any proceeding for criminal contempt for violation of an injunction or

restraining order issued under this section, which violation also constitutes a
violation of this Act, trial shall be by the court, or, upon demand of the accused,
by a jury, conducted in accordance with the provisions of rule 42(b) of the Fed-
eral Rules of Criminal Procedure.

CEASE AND DESIST POWERS

SEC. 6. (a) Whenever the Secretary or his duly authorized representative shall
find that any facilities or equipment used or intended to be used by any common
carrier in carrying out its functions as a common carrier is not in condition for
safe operation, he may immediately issue an order providing for the immediate
cessation of such condition. Thereafter, such facilities or equipment shall not be
used unless found by the Secretary or his duly authorized representative to be
in condition for safe operation.
(b) Any common carrier who violates an order of the Secretary to cease and

desist shall forfeit and pay to the United States a civil penalty of not more than
$5,000 for each violation. Each day of such violation shall constitute a separate
offense.
(c) The United States district courts shall have jurisdiction to enforce any

order of the Secretary under this section, and any person aggrieved by such
order may obtain review thereof by such courts.

GENERAL POWERS

SEC. 7. (a) In addition to the powers granted to him under section 2 of this Act,
the Secretary is authorized to perform such acts, including, but not limited to,
conducting investigations, issuing subpenas, taking depositions, prescribing
recordkeeping and reporting requirements, arranging for research, development,
testing, evaluation and training, and delegating to any public bodies or qualified
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persons functions respecting examination, inspecting and testing of facilities or
equipment, as he shall deem necessary to carry out the provisions of, and to
exercise and perform his powers and duties under this Act.
( b) The Secretary may, after reasonable notice and opportunity for hearing,

grant such exemptions from the requirements of any rule, regulation, or order
prescribed under this Act as he considers to be in the public interest and con-
sistent with the purpose of this Act of reducing unnecessary peril to life or
limb.

EFFECT UPON THE RAILWAY LABOR ACT

SEC. 8. Nothing in this Act shall in any way be construed or applied so as to
abridge, modify, limit, supersede, or repeal any provision of the Railway Labor
Act (45 U.S.C. 151-188) or any agreements made pursuant thereto.

APPROPRIATION AUTHORIZATION

SEC. 9. There is hereby authorized to be appropriated $ to carry out
the purposes of this Act.

SEPARABILITY

SEC. 10. If any provision of this Act or the application thereof to any person or
circumstance is held invalid, the remainder of this Act, and the application of such
provision to other persons or circumstances shall not be affected thereby.

[H.R. 14417, H.R. 14419, H.R. 14463, H.R. 14478, and H.R. 14506, 91st Congress,
1st session, introduced by Mr. Staggers (for himself Mr. Springer, Mr. Gerald
R. Ford, Mr. Boland and Mr. Conte on October 20, 1969; Mr. Weicker on
October 20, 1969; Mr. Collier on October 22, 1969; and Mr. Friedel on October
23, 1969; and Mr. Reid of New York on October 23, 1969, respectively, are
as follows :]

A BILL To authorize the Secretary of Transportation to prescribe rules, regulations, and
performance and other standards as he finds necessary for all areas of railroad safety
and to conduct railroad safety research

Be it enacted by the Senaate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the "Railroad
Safety and Research Act of 1969".

AUTHORITY TO PRESCRIBE RAIL SAFETY REGULATIONS

SEC. 2. (a) For the purpose of promoting safety of persons and property the
Secretary of Transportation is authorized (1) to prescribe such reasonable and
practicable rules, regulations, and performance and other standards as he shall
find to be necessary for all areas of safety in railroad operations, except that
nothing herein shall apply to the occupational health and safety of employees not
engaged in railroad operations as defined by the Secretary of Transportation, and
, (2) to conduct railroad safety research. In prescribing rules, regulations, and
standards the Secretary of Transportation shall give consideration to relevant
safety standards in existence at the time.
( b) No rule, regulation, or standard, or amendment, or repeal thereof shall be

prescribed until notice and opportunity for hearing thereon shall have been
afforded all interested parties. Hearings shall be conducted in accordance with
the provisions of section 553 of title 5 of the United States Code. Rules, regula-
tions, and standards may be amended or repealed under the Secretary's own
motion or on the petition of an interested party and shall be so amended or
repealed when in the public interest and consistent with railroad safety.
( c) The Secretary may grant such exemptions from the requirements of any

of the rules, regulations, or standards prescribed under this Act or incorporated
herein by subsection (a) of section 7 as he finds to be in the public interest and
consistent with railroad safety.
(d) Any final agency action taken under this section is subject to judicial

review as provided in chapter 7 of title 5 of the United States Code.
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HAZARDOUS MATERIALS

SEC. 3. (a) The Secretary shall:
(1) Establish such facilities and technical staff as are necessary to maintain

within the Federal Government the capability to evaluate the hazards connected
with and surrounding the various hazardous materials being shipped.
(2) Maintain a central reporting system for hazardous materials accidents to

provide technical and other information and advice to the law enforcement and
fire fighting personnel of communities and to carriers and shippers for meeting
emergencies connected with the transportation of hazardous materials.
(3) Conduct an accelerated review of all aspects of hazardous materials trans-

portation to determine and recommend appropriate steps which can be taken
immediately to provide greater control over the safe 'movement of such materials.
(b) The authority granted the Secretary by this Act shall be in addition to

the authority granted by sections 831 to 835, inclusive, of title 18 of the United
States Code.

RAILROAD SAFETY ADVISORY COMMITTEE

SEC. 4. (a) The Secretary shall establish a Railroad Safety Advisory Com-
mittee to advise, consult with and make recommendations to the Department
concerning railroad safety. The Committee shall consist of the Federal Rail-
road Administrator, who shall be chairman, and eight members appointed by
the Secretary as follows: two public members and two members each from
railroad management, railroad labor organizations, and the national organiza-
tion of the State commissions referred to in sections 202(b) and 205(f) of the
Interstate Commerce Act, as amended. Members shall be appointed by the Sec-
retary for a term not to exceed three years. Members of the Committee, other
than those regularly employed by the Federal Government, may be compensated
in accordance with the provisions of section 9 of the Department of Transpor-
tation Act (80 Stat. 931, 944). Service under this section shall not render such
appointed members of the Committee employees or officials of the United States
for any purpose.
(b) The Secretary shall prior to publication submit to the Committee all

proposed rules, regulations, and standards, and amendments or repeals thereof,
and afford such Committee a reasonable opportunity, not to exceed sixty days
unless extended by the Secretary, to submit a report on the necessity, technical
feasibility, reasonableness, and practicability of such proposal. Each report by
the Committee shall be included in the record of any proceeding that may be
held on such proposal.

STATE REGULATION

SEC. 5. State or local laws, rules, regulations, or standards relating to railroad
safety in effect on the date of enactment of this Act, shall remain in effect
unless the Secretary shall have prescribed rules, regulations, or standards cov-
ering the subject matter of the State or local laws, rules, regulations, or
standards.

STATE PARTICIPATION

SEC. 6. (a) It is the policy of the Congress that in order to promote the safety
of common carriers by railroad in the most practicable and economic manner,
the Secretary shall encourage maximum cooperation between the Federal Gov-
ernment and the various State governments in carrying out this Act.
(b) State participation shall be by agreement entered into with the State by

the Secretary. The Secretary may, upon the request of the State, authorize it
to provide all or any part of the inspection services and related programs neces-
sary or desirable to obtain compliance with rules, regulations, and standards
prescribed by the Secretary under this Act where he finds that such State par-
ticipation will assist in achieving the purpose of this Act and that the State
has the capacity to carry out the agreement under the guidance of the Secretary.
The Secretary shall require annual reports from participating States containing
such information as he may require to determine if such agreements will be
continued.
(c) In the event of State participation, the Secretary may provide for reim-

bursement of all or a part of the funds to be expended by the State on a fair
and equitable basis under rules and regulations promulgated by the Secretary
udder this Act.

z
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EXISTING STATUTES

SEC. 7. (a) The Act of March 2, 1893, as amended (27 Stat. 531, 532; 45
U.S.C. 1-7 inclusive), the Act of March 2, 1903, as amended (32 Stat. 943; 45
U.S.C. 8-10 inclusive), the Act of April 14, 1910, as amended (36 Stat. 298, 299:
45 U.S.C. 11-16 inclusive), the Act of May 30, 1908, as amended (35 Stat. 476;
45 U.S.C. 17-21 inclusive), the Act of February 17, 1911, as amended (36 Stat.
913-916 inclusive; 45 U.S.C. 22-29 inclusive and 31-34 inclusive), the Act of
March 4, 1915, as amended (38 Stat. 1192; 45 U.S.C. 30), the Reorganization
Plan Numbered 3 of 1965 (79 Stat. 1320), the joint resolution of June 30, 1906,
as amended (34 Stat. 838; 45 U.S.C. 35), the Act of May 27, 1908, as amended
(35 Stat. 325; 45 U.S.C. 36), the Act of March 4, 1909, as amended (35 Stat.
965; 45 U.S.C. 37), the Act of May 6, 1910, as amended (36 Stat. 350; 45 U.S.C.
38-43 inclusive), the Act of March 4, 1907, as amended (34 Stat. 1415-1417
inclusive; 45 U.S.C. 61-64 inclusive), and section 441 of the Act of February
28, 1920 (41 Stat. 498; 49 U.S.C. 26, as amended), are repealed. The substantive
requirements of the Acts repealed by this subsection, and all orders, rules, regu-
lations, standards, requirements, and permits prescribed or issued pursuant
thereto and in effect on the date of enactment of this Act, are continued in
effect as regulations of the Secretary under this Act until amended, repealed,
or modified by the Secretary in accordance with the provisions of section 2(b)
of this Act.
(b) No suit, action, or other proceeding and no cause of action under the

statutes repealed in subject (a) of this section shall abate by reason of enact-
ment of this Act.

GENERAL POWERS, RESEARCH, AND EMPLOYEE TRAINING

SEC. 8. (a) In carrying out his functions under this Act, the Secretary is
authorized to perform such acts including conducting investigations, making
reports, issuing subpenas, requiring production of documents, taking deposi-
tions, prescribing recordkeeping and reporting requirements, carrying out and
contracting for research, development, testing, evaluation and training (par-
ticularly those aspects of railroad safety which he finds to be in need of prompt
attention), and delegating to any public bodies or qualified persons, functions
respecting examination, inspecting and testing •of facilities or equipment, or
persons, as he deems necessary to carry out the provisions of this Act.
(b) The National Transportation Safety Board shall have the authority to

determine the cause or probable cause and report the facts, conditions, and
circumstances relating to accidents investigated under subsection (a) above,
but may delegate such authority to any office or official of the Board or to any
office or official of the Department, with the approval of the Secretary, as it
may determine appropriate.
(c) No part of any report required of a rail carrier under this Act, or any

report made to the Secretary by an employee of the Department, or any report of
the Secretary or the Board, relating to any accident or the investigation thereof,
shall be admitted as evidence or be used in any suit or action for damages
growing out of any matter mentioned in such report or reports.
(d) To carry out the Secretary's and the Board's responsibilities under this

Act, officers, employees, or agents of the Secretary or the Board, as the case
may be, upon display of proper credentials, are authorized to enter upon, inspect,
and examine rail facilities and equipment and pertinent records at reasonable
times and in a reasonable manner.

GRADE CROSSING STUDY

SEC. 9. The Secretary shall submit to the President for submission to the
Congress, within one year from the date of enactment of this Act, a compre-
hensive study of the problem of eliminating and protecting railroad grade
crossings with his recommendations for appropriate action including, if relevant,
a recommendation for equitable allocation of the economic costs of any program.

PENALTIES

SEC. 10. (a) It shall be unlawful for any common carrier by railroad subject
to part I of the Interstate Commerce Act in carrying out its functions as a
common carrier by railroad to disobey, disregard, or fail to adhere to any
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rule, regulation, or standard prescribed by the Secretary under this Act or
established or continued in effect pursuant to section 7(a) of this Act.
(b) The Secretary shall include in, or make applicable to, any railroad safety

rule, regulation, or standard a civil penalty for violation thereof in such amount
not less than $250 nor more than $750 as he deems reasonable.
(c) Any common carrier violating any rule, regulation, or standard pre-

scribed by the Secretary under this Act shall upon conviction thereof be fined
the civil penalty applicable to the standard violated. Each day of such violation
shall constitute a separate offense. Such civil penalty is to be recovered in a suit or
suits to be brought by the Attorney General on behalf of the United States in the
District Court of the United States having jurisdiction in the locality where
such violation occurred. Civil penalties may, however, be compromised for any
amount by the Secretary prior to referral to the Attorney General. The amount
of any such penalty, when finally determined, or the amount agreed upon in
compromise, may be deducted from any sums owing by the United States to
the person charged.
(d) In any action brought under this Act, subpenas for witnesses who are

required to attend a United States District Court may run into any other
district.

INJUNCTIVE RELIEF

SEC. 11. (a) The United States District Courts shall, at the request of the
Secretary of Transportation and upon petition by the Attorney General on
behalf of the United States, have jurisdiction, subject to the provisions of rule
65 (a) and (b) of the Federal Rules of Civil Procedure, to restrain violations
of this Act or to enforce standards, rules, or regulations established hereunder.
(b) In any proceeding for criminal contempt for violation of an injunction

or restraining order issued under this section, which violation also constitutes
a violation of this Act, trial shall be by court, or, upon demand of the accused.
by a jury, conducted in accordance with the provisions of rule 42(b) of the
Federal Rules of Criminal Procedure.

APPROPRIATION AUTHORIZATION

SEC. 12. For the purpose of carrying out the provisions of this Act, there
are hereby authorized to be appropriated $3,000,000 for the fiscal year ending
June 30, 1970, and $6,000,000 each for the fiscal year ending June 30, 1971,
and the fiscal year ending June 30, 1972.

SEPARABILITY

SEC. 13. If any provision of this Act or the application thereof to any person
or circumstance is held invalid, the remainder of this Act, and the application
of such provision to other persons or circumstances shall not be affected thereby.

[H-R. 459, H.R, 5821, and H.R. 6814, 91st Congress, 1st Sess. and H.R. 15565, 91st
CoreTess, 7d sess., introduced by Mr. Gerald R. Ford on January 3. 1969; Mr.
Kerth on Februy,ry 3. 1969; Mr. Zwerh on Februery 17. 1969; and Mr. Ruppe
on January 27, 1970, respectively, are identical as follows:]

A BILL To direct the Interstate Commerce Commission to make regulations that certain
railroad vehicles be equipped with reflectors or luminous material so that they can be
readily seen at night

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That within one year from the passage
of this Act, the Interstate Commerce Commission, after hearing, shall prescribe
rules and regulations designating the types, amount, location, manner, and time
of application of reflecting or luminous material which is hereby required to be
applied on certain vehicles (regardless of ownership), as specified by the Com-
mission operated on lines of railroads engaged in interstate commerce so
that such vehicles can be readily seen at night from approaching motor ve-
hicles. and the Commission shall likewise prescribe maintenance requirements
therefor: and thereafter, the types, amount, location, manner, and time of
application and maintenance requirements so prescribed by the Commission
shall remain as minimum standards to be used on such vehicles unless
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changed by an order of the Interstate Commerce Commission made after full
hearing and for good cause shown: Provided, That the Commission may, upon
full hearing and for good cause, extend the period within which vehicles actually
in service upon the effective date of this Act may be equipped with reflecting or
luminous material in accordance with the rules and regulations promulgated by
it pursuant to the provisions of this Act. Failure to comply with any rule, regu-
lation, or order of the Interstate Commerce Commission issued pursuant to the
provisions of this Act shall constitute a violation of this Act, and shall be sub-
ject to a penalty of $100 for each such violation, and each day that such viola-
tion continues shall constitute a separate offense; such penalty to be recovered
in a suit or suits to be brought by the United States attorney in the district court
of the United States having jurisdiction in the locality where such violation shall
have been committed; and it shall be the duty of such attorneys, subject to the
direction of the Attorney General, to bring such suits upon duly verified infor-
mation being lodged with them, respectively, of such violations having occurred;
and it shall be the duty of the Interstate Commerce Commission to give informa-
tion to the proper United States attorney of all such violations coming to its
knowledge.

[H.R. 8957, 91st Cong., first sess., introduced by Mr. McCarthy on March 13, 1969]

A BILL To authorize the Secretary of Transportation to establish safety standards, rules,
and regulations for railroad equipment, trackage, facilities, and operations, and for
other purposes

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That this Act may be cited as the
"Federal Railroad Safety Act of 1969".

DEFINITIONS

SEC. 2. As used in this Act, unless the context otherwise requires—
(1) "Board" means the National Transportation Safety Board.
(2) "Chairman" means the Chairman of the National Transportation

Safety Board.
(3) "Department" means the Department of Transportation.
(4) "Person" means any individual, firm, co-partnership, corporation,

company, association, joint stock association, or body politic; and includes
any trustee, receiver, assignee, or other similar representative thereof.
(5) "Railroad" means any contrivance now known or hereafter invented,

used, or designed for operating on, along, or through a track, monorail, tube,
or other guideway.
(6) "Rail commerce" means any operation by railroad in or affecting

interstate or foreign commerce or the transportation of mail by railroad.
(7) "Rail carrier" means any person who engages in rail commerce.
(8) "Rail facilities and equipment" include, without limitation, trackage,

roadbed, and guideways, and any facility, building, property, locomotive,
rolling stock, device, equipment, or appliance used or designed for use in
rail commerce, and any part or appurtenance of any of the foregoing.
(9) "Secretary" means the Secretary of Transportation.

FEDERAL SAFETY REGULATION

SEC. 3. (a) The Secretary is empowered and it shall be his duty to promote
safety in rail commerce by prescribing, and revising from time to time—

(1) Minimum standards govering the use, design, materials, workman-
ship, installation, construction, and performance of rail facilities and
equipment;
(2) Rules, regulations, and minimum standards governing the use, inspec-

tion, testing, maintenance, servicing, repair, and overhaul of rail facilities
and equipment, including frequency and manner thereof and the equipment
and facilities required therefor; and
(3) Rules, regulations, or minimum standards, governing qualifications of

employees, and practices, methods, and procedures of rail carriers as the
Secretary may find necessary to provide adequately for safety in rail
commerce.
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(b) Within ninety days following the date of enactment of this Act, the Sec-
retary shall prescribe as interim Federal rail safety regulations the specific
safety requirements prescribe in or under the statutes repealed by section 13.
The interim regulations shall remain in effect for two years or until modified,
terminated, superseded, set aside, or repealed by the Secretary, whichever is
earlier. The provisions of the Administrative Procedure Act shall not apply to
the establishment of interim regulations. In construing any interim regulation,
all orders, determinations, delegations, rules, regulations, standards, require-
ments, permits, and privileges which (1) have been issued, made, granted, or
allowed to become effective under the statute from which that standard is de-
rived; and (2) are in effect on the date of enactment of this Act, shall apply and,
continue to be applicable according to their terms until modified, terminated,
superseded, set aside, or repealed by the Secretary in the exercise of authority ,a
vested in him by this Act, by any court of competent jurisdiction, or by opera-
tion of law.
(c) The Secretary may grant such exemptions from the requirements of any

regulation prescribed under this Act as he considers to be in the public interest.
a"

STATE REGULATION AND ENFORCEMENT

SEC. 4. A State may regulate safety in rail commerce, in a manner which does
not conflict with any Federal regulation, in the following areas and no others:
(1) vertical and horizontal clearance requirements; (2) grade crossing protec-
tion ( including grade separation) which relates to the location of new crossings,
closing of existing crossings, the type of crossing protection required or permitted,
and rules governing train blocking of crossings; (3) the speed and audible sig-
nals of trains while opertaing within urban and other densely populated areas;
and (4) the installation or removal of industrial and spur tracks. In exercising
the authority reserved by clause (4), nothing herein shall be interpreted to
diminish any authority which the Interstate Commerce Commission may have to
require its approval of such actions. Other State laws and regulations affecting
safety in rail commerce will continue in full force and effect for a period of two
years following the date of enactment of this Act, unless abrogated prior to that
time by court order, State legislative or administrative action, or by regulations

issued by the Secretary.
PROHIBITIONS

SEC. 5. (a) No person shall—
(1) fail to comply with any applicable standard, rule, or regulation estab-

lished or continued in effect pursuant to this Act; or
(2) fail or refuse access to or copying of records, or fail to make reports

or provide information, or fail or refuse to permit entry or inspection, as
required under section 9.

(b) Compliance with any standard, rule, or regulation established under this

Act does not exempt any person from any liability which would otherwise accrue,

except to the extent that the action creating the liability was specifically com-

pelled by any such standard, rule, or regulation.

PENALTIES

SEC. 6. (a) Any person who violates any provision of section 5 shall be subject

to a civil penalty of not less than $250 nor more than $1,000 for each violation.

If the violation is a continuing one, each day of such violation shall constitute

a separate offense. Any person who knowingly and willfully violates any such

provision shall be fined not more than $10,000 or imprisoned not more than one

year, or both. Imposition of any punishment under this section shall be in lieu

of whatever civil penalty might otherwise apply.
(b) The civil penalties provided in this section may be compromised by the

Secretary. The amount of any penalty, when finally determined, or the amount

agreed upon in compromise, may be deducted from any sums owing by the United

States to the person charged.
(c) Whoever forcibly assaults, resists, opposes, impedes, intimidates, or inter-

feres with any person engaged in the performance of inspection or investigatory

duties under this Act, or on account of the performance of such duties, shall be

fined not more than $5,000 or imprisoned not more than three years, or both.

Whoever, in the commission of any such acts, uses a deadly or dangerous weapon

shall be fined not more than $10,000 or imprisoned not more than ten years, or
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both. Whoever kills any other person engaged in the performance of inspection
or investigatory duties under this Act, or on account of the performance of such
duties, shall be punished as provided under sections 1111 and 1112 of title 18,
United States Code.

INJUNCTIVE RELIEF

SEC. 7. (a) The United States district courts shall have jurisdiction, subject
to the provisions of rule 65 (a) and (b) of the Federal Rules of Civil Procedure,
to restrain violations of this Act (including the restraint of operations in rail
commerce) or to enforce standards, rules, or regulations establsihed hereunder,
upon petition by the appropriate United States attorney or the Attorney Gen-
eral on behalf of the United States. Whenever practicable, the Secretary shall
give notice to any person against whom an action for injunctive relief is con-
templated and afford him an opportunity to present his views, and, except in
the case of a knowing and willful violation, shall afford him reasonable opportu-
nity to achieve compliance. However, the failure to give such notice and afford
such opportunity shall not preclude the granting of such relief.
(b) In any proceeding for criminal contempt for violation of an injunction or

restraining order issued under this section, which violation also constitutes a
violation of this Act, trial shall be by the court or, upon demand of the accused,
by a jury. Such trial shall be conducted in accordance with the practice and
procedure applicable in the case of proceedings subject to the provisions of
rule 42(b) of the Federal Rules of Criminal Procedure.
(c) Actions under this Act may be brought in the district wherein any act or

transaction constituting the violation occurred, or in the district wherein the de-
fendant is found or is an inhabitant or transacts business, and process in such
cases may be served in any other district of which the defendant is an inhabitant
or transacts business or wherever the defendant may be found.
(d) In any action brought under this Act, subpenas for witnesses who are

required to attend a United States district court may run into any other district.

DESIGNATION OF AGENT FOR SERVICE

SEC. 8. It shall be the duty of every rail carrier to designate in writing an
agent upon whom service of all administrative and judicial processes, notices,
orders, decisions, and requirements may be made for and on behalf of said rail
carrier and to file such designation with the Secretary, which designation may
from time to time be changed by like writing, similarly filed. Service of all ad-
ministrative and judicial processes, notices, orders, decisions, and requirements
may be made upon said rail carrier by service upon such designated agent at
his office or usual place of residence with like effect as if made personally upon
said rail carrier, and in default of such designation of such agent, service of proc-
ess, notice, order, decision, or requirement in any proceeding before the Secretary
or in any judicial proceeding for enforcement of this Act or any rule, regula-
tion, or standard prescribed pursuant to this Act may be made by posting such
process, notice, order, decision, or requirement in the Office of the Secretary.

RECORDS AND REPORTS

SEC. 9. (a) Every rail carrier shall establish and maintain such records, make
such reports, and provide such information as the Secretary may reasonably
require to enable him to determine whether such carrier has acted or is acting
in compliance with this Act and rules, regulations, and standards issued there-
under, and to otherwise carry out his responsibilities under this Act. Each such
rail carrier shall, upon request of an officer, employee, or agent authorized by
the Secretary, permit such officer, employee, or agent to inspect and copy books,
papers, records, and documents relevant to determining whether such person has
acted or is acting in compliance with this Act and orders, rules, and regulations
issued thereunder.
(b) To carry out the Board's and the Secretary's responsibilities under this

Act, officers, employees, or agents authorized by the Secretary or Chairman,
upon display of proper credentials, are authorized at all times to enter upon, in-
spect, and examine rail facilities and equipment.
(c) All information reported to or otherwise obtained by the Secretary or the

Board or their representatives pursuant to subsection (a) containing or relating
to a trade secret or other matter referred to in section 1905 of title 18 of the
United States Code, shall be considered confidential for the purpose of that
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section, except that such information may be disclosed to other officers, em-
ployees, or agents concerned with carrying out this Act or when relevant in any
proceeding under this Act. Nothing in this section shall authorize the withholding
of information by the Secretary, Chairman, or any officer or employee under their
control, from the duly authorized committees of the Congress.

GENERAL POWERS

SEC. 10. (a) The Secretary is authorized to conduct or contract with indi-
viduals, States, or nonprofit institutions for the conduct of, research, develop-
ment, testing, evaluation, and training as necessary to carry out the provisions of
this Act.
(b) The Secretary may, subject to such regulations, supervision, and review as

he may prescribe, delegate to any qualified private person, or to any employee or
employees under the supervision of such person, any work, business, or function
respecting the examination, inspection, and testing necessary to carry out his
responsibilities under this Act.
( c) The Secretary is authorized to advise, assist, and cooperate with other

Federal departments and agencies and State and other interested public and
private agencies and persons, in the planning and development of (1) Federal
rail safety standards, rules, and regulations, and (2) methods for inspecting and
testing to determine compliance with Federal rail safety standards, rules, and
regulations.
(d) The Secretary is empowered to perform such acts, to conduct such investi-

gations, to issue such subpenas, to take such depositions, to issue and amend
such orders, and to make and amend such special rules and regulations as he
shall deem necessary to carry out the provisions of, and to exercise and perform
his powers and duties under, this Act.

ACCIDENT INVESTIGATION

SEC. 11. (a) The Secretary is authorized to conduct investigations of any acci-
dent occurring in rail commerce, and may invite participation by State agencies.
(b) The Board shall have the authority to determine the cause or probable

cause and report the facts, conditions, and circumstances relating to accidents
investigated under subsection (a) above, but may delegate such authority to any
officer or official of the Board or to any officer or official of the Department, with
the approval of the Secretary, as it may determine appropriate.
(c) No part of any report required of a rail carrier under this Act, or any

report made to the Secretary by an employee of the Department, or any report
of the Secretary or the Board, relating to any accident or the investigation there-
of, shall be admitted as evidence or be used in any suit or aefion for damages
growing out of any matter mentioned in such report or reports. Employees of
the Board or Department who have engaged in the investigation of a railroad
accident shall not give expert or opinion testimony concerning such accidents in
any such suit or action. Factual testimony of Board or Department personnel on
matters observed in accident investigation shall be required only where the Chair-
man or the Secretary initially, or the court before which such suit or action is
pending, determines that the evidence is not available by other means. Unless
otherwise ordered by the court, such factual testimony shall be taken only by
deposition upon oral examination or written interrogatories, pursuant to regula-
tions issued by the Secretary or the Board.

USE OF STATE SERVICES

SEC. 12. The Secretary is authorized to enter into agreements with appropriate
State agencies for the provision of inspection and surveillance services as neces-
sary to effective enforcement of Federal rail safety regulations. State services
may be procured on such terms and conditions as the Secretary may prescribe
and may be reimbursed from any appropriations available for expenditures under
this Act. The Secretary may delegate to an officer of such State, and authorize
successive redelegation of, any authority under this Act necessary to the conduct
of an effective enforcement program.

STATUTES REPEALED; SAVINGS PROVISION

SEC. 13. (a) The Safety Appliance Acts, including the Power or Train Brakes
Safety Appliance Act of 1958 (45 U.S.C. 1-16), the Ash Pan Act (45 U.S.C.



11

17-21), the Locomotive Inspection Act (45 U.S.C. 22-34), the Accident Reports
Act (45 U.S.C. 38-43), and the Signal Inspection Act (49 U.S.C. 26), are repealed
as of the effective date of the interim regulations required to be promulgated
by section 3(b) of this Act.
(b) No suit, action, or other proceeding and no cause of action under the

statutes repealed by this Act shall abate by reason of enactment of this Act.

APPROPRIATION AUTHORIZATION

SEC. 14. There are hereby authorized to be appropriated such sums as may be
necessary to carry out the provisions of this Act.

SEPARABILITY

SEC. 15. If any provision of this Act or the application thereof to any person
or circumstance is held invalid, the remainder of this Act and the application of
such provision to other persons or circumstances shall not be affected thereby.

[H.R. 13314, 91st Cong., first sess., introduced by Mr. Ashley on August 5, 19691

A BILL To authorize the Secretary of Transportation to establish safety standards, rules,
and regulations for railroad equipment, trackage, facilities, and operations, and for
other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the "Federal
Railroad Safety Act of 1969".

FEDERAL SAFETY REGULATIONS

SEC. 2. (a) The Secretary of Transportation (hereafter in this Act referred to
as the "Secretary") shall prescribe, and from time to time revise, rules, regula-
tions, and minimum standards applicable to the facilities, equipment, and op-
erating practices of a common carrier, as defined in section 22 of title 45 of the
United States Code (hereafter in this Act referred to as "common carrier"), for
the purpose of reducing unnecessary peril to life or limb.
(b) Within ninety days following the date of enactment of this Act, the

Secretary shall prescribe as interim Federal rail safety regulations the specific
safety requirements prescribed in or under the statutes repealed by section 9 of
this Act. The interim regulations shall remain in effect according to their terms
until modified, terminated, superseded, set aside, or repealed by the Secretary.
The provisions of the Administrative Procedure Act shall not apply to the estab-
lishment of interim regulations. In construing any interim regulation, all orders,
determinations, delegations, rules, regulations, standards, requirements, permits,
and privileges which (1) have been issued, made, granted, or allowed to become
effective under the statute from which that standard is derived; and (2) are in
effect on the date of enactment of this Act, shall apply and continue to be ap-
plicable according to their terms until modified, terminated, superseded, set
aside, or repealed by the Secretary in the exercise of authority vested in him
by this Act, by any court of competent jurisdiction, or by operation of law.
(c) The Secretary may grant such exemptions from the requirements of any

regulation prescribed under this section as he considers to be in the public
interest.

STATE REGULATIONS

SEC. 3. No existing State law or regulation affecting safety of common carriers
shall be superseded, nullified, or preempted by any action of the Secretary under
this Act, unless the Secretary shall have promulgated rules, regulations, or
minimum standards covering the subject matter of the State law or regulation.

PENALTIES

SEC. 4. (a) Any common carrier who violates any provision of this Act (except
section 6), or any rule, regulation, or minimum standard issued under section 2
of this Act, shall be subject to a civil penalty of not less than $500 nor more than
$1,000 for each violation. Each day of such violation shall constitute a separate
offense.

44-340---70 2
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(b) The civil penalties provided by subsection (a) of this section may be
compromised by the Secretary; except that the Secretary shall not compromise
any such penalty for an amount less than the minimum penalty provided under
subsection (a) of this section. The amount of any such penalty, when finally
determined, or the amount agreed upon in compromise, may be deducted from
any sums owing by the United States to the common carrier charged.

INJUNCTIVE RELIEF

SEC. 5. (a) The United States districts courts shall, upon petition by the ap-
propriate United States attorney or the Attorney General on behalf of the
United States, have jurisdiction, subject to the provisions of rule 65 (a) and
(b) of the Federal Rules of Civil Procedure, to restrain violations of this Act
or to enforce standards, rules, or regulations established hereunder.
(b) In any proceeding for criminal contempt for violation of an injunction or

restraining order issued under this section, which violation also constitutes a
violation of this Act, trial shall be by the court, or, upon demand of the accused,
by a jury, conducted in accordance with the provisions of rule 42(b) of the
Federal Rules of Criminal Procedure.

CEASE AND DESIST POWERS

SEC. 6. (a) Whenever the Secretary or his duly authorized representative shall
find that any facilities or equipment used or intended to be used by any common
carrier in carrying out its functions as a common carrier is not in condition for
safe operation, he may immediately issue an order providing for the immediate
cessation of such condition. Thereafter, such facilities or equipment shall not
be used unless founded by the Secretary or his duly authorized representative
to be in condition for safe operation.
(b) Any common carrier who violates an order of the Secretary to cease and

desist shall forfeit and pay to the United States a civil penalty of not more than
$5,000 for each violation. Each day of such violation shall constitute a separate
offense.
(c) The United States district courts shall have jurisdiction to enforce any

order of the Secretary under this section, and any person aggrieved by such
order may obtain review thereof by such courts.

GENERAL POWERS

SEC. 7. (a) In addition to the powers granted to him under section 2 of this
Act, the Secretary is authorized to perform such acts, including, but not limited
to, conducting investigations, issuing subpenas, taking depositions, prescribing
recordkeeping and reporting requirements, arranging for research, development,
testing, evaluation and training, and delegating to any public bodies or qualified
persons functions respecting examination, inspecting and testing of facilities or
equipment, as he shall deem necessary to carry out the provisions of, and to exer-
cise and perform his powers and duties under this Act.
(b) The Secretary may, after reasonable notice and opportunity for hearing,

grant such exemptions from the requirements of any rule, regulation, or order
prescribed under this Act as he considers to be in the public interest and con-
sistent with the purpose of this Act of reducing unnecessary peril to life or limb.

EFFECT UPON THE RAILWAY LABOR ACT

SEC. 8. Nothing in this Act shall in any way be construed or applied so as to
abridge, modify, limit, supersede, or repeal any provision of the Railway Labor
Act (45 U.S.C. 151-188) or any agreements made pursuant thereto.

STATUTES REPEALED; SAVINGS PROVISION

SEC. 9. (a) The Safety Appliance Acts, including the Power or Train Brakes
Safety Appliance Act of 1958 (45 U.S.C. 1-16), the Ash Pan Act (45 U.S.C. 17-
21), the Locomotive Inspection Act (45 U.S.C. 22-34), the Accident Reports Act
(45 U.S.C. 38-43), and the Signal Inspection Act (49 U.S.C. 26), are repealed as
of the effective date of the interim regulations required to be promulgated by
section 3(b) of this Act.
(b) No suit, action, or other proceeding and no cause of action under the stat-

utes repealed by this Act shall abate by reason of enactment of this Act.
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ADVISORY COMMITTEE

SEC. 10. (a) There is established an Advisory Committee on Federal Railroad
Safety Standards (hereafter in this section referred to as the "committee") to be
composed of such number of representatives of interested Federal agencies and
departments, railroad carriers, railroad labor, and State regulatory agencies as
may be selected from time to time by the Secretary for the purpose of carrying
out the provisions of this section. The members of the committee shall serve at
the pelasure of the Secretary, who shall designate one member to serve as
chairman.
(b) It shall be the duty of the committee, at the request of the Secretary, to

make recommendations to the Secretary with respect to paricular aspects of the
establishment and enforcement of Federal railroad safety rules and regulations
under this Act.
(c) The members of the committee shall receive no compensation for their

services but shall be entitled to reimbursement in accordance with section 5703
of title 5, United States Code, for travel and other expenses incurred by them in
the performance of their functions under this section.
(d) The expenses of the committee shall be paid by the Secretary from funds

made available to carry out the provisions of this Act.

RAILWAY-HIGHWAY CROSSING SIGNALS

SEC. 11. The Secretary shall provide for the construction of automatic signal-
ing devices at every railway-highway crossing which does not have such a de-
vice and is not eligible for Federal financial assistance for the elimination of
hazards of railway-highway crossings under title 23 of the United States Code.

APPROPRIATION AUTHORIZATION

SEC. 12. There are authorized to be appropriated such sums as may be neces-
sary to carry out the provisions of this Act.

SEPARABILITY

SEC. 13. If any provision of this Act or the application thereof to any person

or circumstance is held invalid, the remainder of this Act, and the application

of such provision to other persons or circumstances shall not be affected thereby.

[H.R. 13646, 91st Cong., first seas., introduced by Mr. Fulton of Tennessee on
September 8, 1969]

A BILL To amend the Act of April 14, 1910, relating to railway safety appliances, to
require the Secretary of Transportation to prescribe reflecting devices or materials as a
safety measure on all railroad cars, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That the Act of April 14, 1910 (45 U.S.C.
11-16) is amended by adding at the end thereof the following new section:
"SEc. 7. The Secretary of Transportation shall prescribe, at the earliest prac-

ticable date, regulations prohibiting any common carrier by railroad subject to
part I of the Interstate Commerce Act from utilizing, at any point on its line
where there is a grade crossing, any railroad car unless such car is equipped
with such reflecting devices or materials, measuring not less than one foot in
height by ten feet in length, as the Secretary determines are appropriate in
order to promote safety by reflecting the headlights of motor vehicles approach-
ing grade crossings in darkness.
"(b) Any such carrier violating any such regulation shall be fined not more

than $ for each offense."

[H.R. 13889, 91st Cong., first sess., introduced by Mr. Reid of New York on
September 18, 1969]

A BILL Providing for Federal railroad safety

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the "Railroad
Safety Act of 1969."

NIk
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PROMULGATION OF FEDERAL RAILROAD SAFETY REGULATIONS

SEC. 2. (a) The Secretary of Transportation shall promulgate safety standards
for common carriers (as defined in the first section of the Act of February 17,
1911 (45 U.S.C. 22) ), relating to all areas of railroad safety.
(b) In carrying out the provisions of this Act, the Secretary shall provide

fair and equitable arrangements, to protect the interests of employees who are
affected by any action of the Secretary authorized by this Act.
Such protective arrangements shall include, without being limited to, such

provisions as may be necessary for (1) the preservation of rights, privileges,
and benefits (including continuation of pension rights and benefits) to such em-
ployees under existing collective bargaining agreements or otherwise; (2) the
continuation of collective bargaining rights; (3) the protection of such indi-
vidual employees against a worsening of their positions with respect to their
employment; (4) assurances of priority of reemployment of employees termi-
nated or laid off; and (5) paid training or retraining programs.
(c) The Secretary shall establish an inspection program, and a staff of rail-

road safety inspectors. He shall also provide such other staff personnel as are
necessary for the enforcement of regulations established pursuant to subsection
(a) within the Federal Railroad Administration.

RAILROAD SAFETY ADVISORY COMMISSION

SEC. 3. (a) The President, with the advice of the Secretary of Transportation,
shall appoint a Railroad Safety Advisory Commission consisting of fifteen mem-
bers which shall include, but not be limited to, representatives of railroad man-
agement and labor. Such members shall serve for six years and shall not be
eligible for reappointment. The President shall also appoint a Chairman for
such Commission.
(b) Such Commission shall advise the Secretary in the preparation and re-

vision of standards pursuant to this Act and the Secretary shall revise standards
established pursuant to this Act as necessary from time to time.
(c) Such Advisory Commission shall inform the Congress yearly of the stan-

dards it has proposed to the Secretary of Transportation and the Secretary's
comment and action thereon. "
(d) Members of such Commission who are not regular full-time employees of

the United States, shall, while serving on the business of the Commission, be
entitled to receive compensation at rates fixed by the Secretary of Transporta-
tion, but not exceeding $100 per day, including traveltime ; and, while so serv-
ing away from their homes or regular places of business, members may be al-
lowed travel expenses, including per diem in lieu of subsistence, as authorized
by section 5703 of title 5 of the United States Code for persons in the Govern-
ment service employed intermittently.
(e) The Secretary of Transportation shall engage such technical assistance

as may be required to carry out the functions of such Commission, and the Sec-
retary shall, in addition, make available to the Commission such secretarial,
clerical, and other assistance and such pertinent data prepared by the Depart-
ment of Transportation as the Commission may require to carry out its
functions.
(f) In carrying out its functions pursuant to this section, such Commission

may utilize the services and facilities of any agency of the Federal Govern-
ment. in accordance with agreements between the Secretary of Transportation
and the head of such agency.

EFFECT ON STATE SAFETY STANDARDS

SEC. 4. (a) Existing State and local law shall remain in effect unless the
Secretary prescribes rules covering the subject matter of the State and local
laws.
(b) The Secretary may grant such exemptions from any regulation estab-

lished under authority vested in him by this Act as he considers to be in the
public interest after a public hearing in which any party of interest will be
heard.

PENALTIES

SEC. 5. (a) Any common carrier which violates any regulation established
pursuant to this Act shall be subject to a civil penalty of not less than $1,000 for
each violation. Each day of such violation shall constitute a separate offense.
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(b) The civil penalties provided by subsection (a) may be compromised ,by
the Secretary, when deemed in the public interest.

INJUNCTIVE RELIEF

SEC. 6. (a) The United States district courts shall, upon petition by the
appropriate United States attorney or the Attorney General on behalf of the
United States, have jurisdiction, subject to the provisions of rule 65 (a) and
(b) of the Federal Rules and Civil Procedure, to restrain violations of regula-
tions established pursuant to this Act.
(b) In any proceeding for criminal contempt for violation of an injunction

or restraining order issued under this section, trial shall be by the court, or,
upon demand of the accused, by a jury, conducted in accordance with the pro-
visions of rule 42(b) of the Federal Rules of Criminal Procedure.

CEASE AND DESIST POWERS

SEC. 7. (a) Whenever the Secretary of Transportation finds that any common
carrier or employee in carrying out their functions are in violation of regula-
tions established pursuant to this Act, he may immediately issue an order pro-
viding for the immediate termination of such violation.
(b) Any common carrier which violates an order of the Secretary pursuant

to this section shall forfeit and pay to the United States a civil penalty of not
less than $5,000 for each violation. Each day of such violation shall constitute
a separate offense.
(c) The United States district courts shall have jurisdiction to enforce any

order of the Secretary under this section, and any person aggrieved by such
order may obtain review thereof by such courts.

STATE PARTICIPATION IN ACCIDENT INVESTIGATIONS

SEC. S. The Secretary of Transportation shall provide for the participation,
in any railroad accident investigation carried out by the Department of Trans-
portation, of a representative nominated by the Governor of the State in which
such accident occurred.

AUTHORIZATION

SEC. 9. There are authorized to be appropriated such amounts as may be nec-
essary to carry out the provisions of this Act.

S. 1933, 91st Cong., first sess., referred to the Committee on Interstate and
Foreign Commerce on December 20, 19691

AN ACT To provide for Federal railroad safety, hazardous materials control and for
other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

PURPOSE

SECTION 1. Congress declares that the purpose of this Act is to promote safety
in all areas of railroad operations and to reduce railroad-related accidents, and
to reduce deaths and injuries to persons and to reduce damage to property
caused by accidents involving any carrier of hazardous materials.

TITLE I—RAILROAD SAFETY
§ 101. Short title
This title may be cited as the "Federal Railroad Safety Act of 1969."

§ 102. Rail safety regulations
(a) The Secretary of Transportation shall (1) prescribe appropriate rules,

regulations, and standards for all areas of railroad safety and (2) conduct, as
necessary, research, development, testing, evaluation, and training. However,
nothing in this Act shall prohibit the bargaining representatives of common
carriers and their employees from entering into collective bargaining agree-
ments under Railway Labor Act, including agreements relating to qualifica-
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tions of employees, which are not inconsistent with rules, regulations, or stand-
ards prescribed by the Secretary under this Act.
(b) Hearings shall be conducted in accordance with the provisions of section

553 of title 5 of the United States Code for all rules, regulations, or orders is-
sued by the Secretary including those establishing, amending, revoking, or waiv-
ing compliance with a railroad safety standard under this Act, and an oppor-
tunity shall be provided for oral presentations.
(c) The Secretary may waive in whole or in part compliance with any rule,

regulation, or standard established under this Act, if he determines that such
waiver of compliance is in the public interest and is consistent with railroad
safety. The Secretary shall make public his reasons for granting any such
waiver.
(d) In prescribing rules, regulations, and standards under this section the

Secretary shall consider relevant existing safety data and standards.
(e) The Secretary shall issue initial railroad safety rules, regulations, and

standards based upon existing safety data and standards, not later than Septem-
ber 1, 1970. Eighteen months after enactment of this Act the Secretary shall
issue new and revised railroad safety rules, regulations, and standards under
this Act.
(f) Any final agency action taken under this section is subject to judicial

review as provided in chapter 7 of title 5 of the United States Code.

§ 103. Emergency powers
If through testing, inspection, investigation, or research carried out pursuant

to this Act, the Secretary determines that any facility or piece of equipment is
in unsafe condition and thereby creates an emergency situation involving a
hazard of death or injury to persons affected by it the Secretary may imme-
diately issue an order prohibiting the further use of such facility or equipment
until the unsafe condition is corrected. Subsequent to the issuance of such order,
opportunity for review shall be provided in accordance with section 554 of title
5 of the United States Code.

§ 104. Grade crossings
(a) The Secretary shall submit to the President for submission to the Con-

gress, within one year from the date of enactment of this Act, a comprehensive
study of the problem of eliminating and protecting railroad grade crossings with
his recommendations for appropriate action including, if relevant, a recommen-
dation for equitable allocation of the economic costs of any program.
(b) In addition the Secretary shall, insofar as practicable, under the au-

thority provided by this Act and pursuant to his authority over highway, traffic,
and motor vehicle safety, and highway construction, undertake a coordinated
effort toward the objective of developing and implementing solutions to the
grade crossing problem.

§105. State regulation
The Congress hereby declares that laws, rules, regulations, and standards

relating to railroad safety shall be nationally uniform to the extent practicable.
A State may adopt or continue in force any law, rule, regulation, or standard
relating to railroad safety until such time as the Secretary has adopted a rule,
regulation, or standard covering the subject matter of such State requirement.
A State may adopt or continue in force an additional or more stringent law,
rule, regulation, or standard relating to railroad safety when necessary to
eliminate or reduce a local safety hazard, and when not incompatible with
any Federal law, rule, regulation, or standard, and when not creating an
undue burden on interstate commerce.

§ 106. State participation
(a) No provision of this Act shall apply to railroad facilities, equipment,

rolling stock, and operations within a State when the safety practices ap-
plicable to same are regulated by a State agency which submits to the Sec-
retary an annual certification that such State agency: (1) has regulatory juris-
diction over the safety practices of such railroad facilities, equipment, rolling
stock, and operation; (2) has adopted each Federal safety rule, regulation,
and standard applicable to such railroad facilities, equipment, rolling stock,
and operation established under this Act as of the date of the certification; (3)
is enforcing each such rule, regulation, and standard, as interpreted by the
Secretary, and the law of the State makes provision for the enforcement of
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same by such State agency or courts of the State by way of injunctive and
adequate monetary sanctions substantially the same as are provided under this
Act; except that the rules, regulations, and standards of the Secretary pre-
scribed under section 102 (a ) of this Act involving rolling stock and employee
qualifications shall also remain in full force and effect as Federal law within
the State and the Secretary shall retain the exclusive authority to assess and
compromise penalties and request injunctive relief for the violation of such
rules, regulations, and standards involving rolling stock and employee quali-
fications and to recommend prosecution thereof as provided by sections 109
and 110 of this Act; and except that, sections 103, 105, 108 and subsection (f)
of this section of this Act shall apply in every State.
(b) Each annual certification shall include a report, in such form as the

Secretary may by regulation provide showing: the name and address of each
common carrier by railroad subject to the safety jurisdiction of the State agency;
all accidents or incidents reported during the preceding twelve months by
each such carrier involving personal ivjury requiring hospitalization, fatality,
or property damage exceeding $750 or such other higher amount as the Sec-
retary may prescribe, together with a summary of the State agency's investi-
gation as to the cause and circumstances surrounding such accidents or in-
cidents; the record maintenance, reporting, and inspection practices by the
State agency to enforce compliance with such safety standards, including a
detail of the number of inspections made of rail facilities, equipment, and
operation by the State agency during the preceding twelve months and such
other information as the Secretary may require. The report included with the
first annual certification need not show information unavailable at that time.
If after receipt of annual certification the Secretary determines that the State
agency is not satisfactorily enforcing compliance with such safety rules, regu-
lations, and standards, he may, on reasonable notice and after opportunity for
hearing, reject the certification or take such other action as he deems appropriate
to achieve adequate enforcement, including the assertion of Federal jurisdic-
tion. When such notice is given by the Secretary, the burden of proof shall
be upon the State agency to show that it is satisfactorily enforcing compli-
ance with Federal safety rules, regulations, and standards.
(c) With respect to any railroad facilities, equipment, rolling stock, and

operation for which the Secretary does not receive such an annual certification,
the Secretary may enter into an agreement with a State agency to authorize such
agency to provide all or any part of the inspection service necessary to obtain
compliance with Federal safety rules, regulations, and standards applicable
to such railroad facilities, equipment, rolling stock and operation.
(d) Upon application, the Secretary shall pay out of funds appropriated pur-

suant to this Act or otherwise made available up to 50 per centum of the cost of
the personnel, equipment, and activities of a State agency reasonably required,
during the ensuing fiscal year, to carry out a safety program under such a
certification or agreement. No such payment may be made unless the State agen-
cy making application under this subsection gives assurances satisfactory to
the Secretary that the State agency will provide the remaining cost of such a
safety program and that the aggregate expenditures of funds of the State for
the safety program will be maintained at a level which does not fall below the
average level of such expenditures for the last two fiscal years preceding the
date of enactment of this section.
(e) The Secretary is authorized to conduct such monitoring of State en-

forcement practices and such other inspection and investigation as may be
necessary to aid in the enforcement of the provisions of this Act.
(f) The certification which is in effect under subsection (a) of this section

shall not apply with respect to any new or amended Federal safety rule, regula-
tion, or standard for railroads established pursuant to this Act after the date of
such certification. The provisions of this Act shall apply to any such new or
amended Federal safety rule, regulation, or standard until the State agency
has adopted such rule, regulation. or standard and has submitted an appropriate
certification in accordance with the provisions of subsection (a) of this section.

§ 107. Existing statutes
(a) The Act of March 2, 1893, as amended (27 Stat. 531. 532; 45 U.S.C. 1-7,

inclusive) except as related to power or train brakes, the Act of March 2,
1903, as amended (32 Stat. 943; 45 U.S.C. 8 and 10) except as related to power
or train brakes, the Act of April 14, 1910, as amended (36 Stat. 298, 299: 45
U.S.C. 11-16, inclusive), the Act of May 30, 1908, as amended (35 Stat. 476;
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45 I.C. 17-21, inclusive), the Act of March 4, 1915, as amended (38 Stat.
1192: 45 U.S.C. 30), the joint resolution of June 30, 1906, as amended (34 Stat.
838: 45 U.S.C. 35), the Act of May 27, 1908, as amended (35 Stat. 325; 45 U.S.C.
36), the Act of March 4, 1909, as amended (35 Stat. 965; 45 U.S.C. 37), the Act
of May 6, 1910, as amended (36 Stat. 350; 45 U.S.C. 38-43, inclusive), and
section 441 of the Act of February 28, 1920 (41 Stat. 498; 49 U.S.C. 26. as
amended), are repealed. The substantive requirements of the Acts repealed
herein, and all orders, rules, regulations, standards, requirements, and permits
prescribed or issued pursuant thereto and in effect on the date of enactment
of this Act, are continued in effect as regulations of the Secretary under this
Act until amended, repealed, or modified by the Secretary in accordance with
the provisions of section 102 ( b) of this Act.
(b) No suit, action, or other proceeding and no cause of action under the

statutes repealed in subsection (a) of this section shall abate by reason of en-
actment of this Act.

§108. General powers
(a) In carrying out his functions under this Act, the Secretary is authorized

to perform such acts including, but not limited to, conducting investigations.
making reports, issuing subpenas, requiring production of documents, taking
depositions, prescribing recordkeeping and reporting requirements, carrying out
and contracting for research, development, testing, evaluation, and training
(particularly those aspects of railroad safety which he finds to be in need of
prompt attention), and delegating to any public bodies or qualified persons, func-
tions respecting examination, inspecting, and testing of facilities or equipment,
or persons, as he deems necessary to carry out the provisions of this Act.
(b) The National Transportation Safety Board shall have the authority

to determine the cause or probable cause and report the facts, conditions, and
circumstances relating to accidents investigated under subsection (a) above,
but may delegate such authority to any office or official of the Board or to any
office or official of the Department, with the approval of the Secretary, as it may
determine appropriate.
(c) To carry out the Secretary's and the Board's responsibilities under this

Act, officers, employees, or agents of the Secretary or the Board, as the case
may be. upon display of proper credentials, are authorized to enter upon, inspect,
and examine rail facilities and equipment and pertinent records at reasonable
times and in a reasonable manner.
(d) .All orders, rules, regulations, standards, and requirements in force, or

prescribed or issued by the Secretary, pursuant to this Act shall have the same
force and effect as a statute for purposes of the application of the Act of April
22, 1908, as amended (35 Stat. 66) (45 U.S.C. 53, 54).

§109. Penalties
(a) It shall be unlawful for any railroad to disobey, disregard, or fail to

adhere to any rule, regulation, order, or standard prescribed by the Secretary
under this Act or established or continued in effect pursuant to section 107(a)
of the Act.
(b) The Secretary shall include in, or make applicable to, any railroad safety

rule, regulation, order, or standard a civil penalty for violation thereof in such
amount not less than $250 nor more than $1,000 as he deems reasonable.
(c) Any railroad violating any rule, regulation, order, or standard prescribed

by the Secretary under this Act shall upon conviction thereof be fined the civil
penalty applicable to the standard violated. Each day of such violation shall
constitute a separate offense. Such civil penalty is to be recovered in a suit or
suits to be brought by the Attorney General on behalf of the United States in
the district court of the United States having jurisdiction in the locality where
such violation occurred. Civil penalties may, however, be compromised for any
amount by the Secretary prior to referral to the Attorney General. The amount
of any such penalty, when finally determined, or the amount agreed upon in
compromise, may be deducted from any sums owing by the United States to the
person charged.
(d) In any action brought under this Act, subpenas for witnesses who are re-

quired to attend a United States district court may run into any other district.

§110. Injunctive relief
(a) The United States district court shall, at the request of the Secretary of

Transportation and upon petition by the Attorney General on behalf of the

41.
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United States, have jurisdiction, subject to the provisions of rule 65 (a) and (b)

of the Federal Rules of Civil Procedure, to restrain violations of this Act or to

enforce rules, regulations, orders, or standards established hereunder.
(b) In any proceeding for criminal contempt for violation of an injunction or

restraining order issued under this section, which violation also constitutes a vio-

lation of this Act, trial shall be by the court, or, upon demand of the accused, by a

jury, conducted in accordance with the provisions of rule 42(b) of the Federal

Rules of Criminal Procedure.

§ 111. Annual report

(a) The Secretary shall prepare and submit to the PreSident for transmitta
l

to Congress on March 1 of each year a comprehensive report on the admini
stra-

tion of this Act for the preceding calendar year. Such report shall include but

not be restricted to—
(1) a thorough statistical compilation of the accidents and casualties oc-

curring in such year;
(2) a list of Federal railroad safety standards in effect or established in

such year;
(3) a summary of the reasons for each waiver granted under section 102

(c) of this Act during such year;
(4) an evaluation of the degree of observance of applicable railroad

safety standards;
(5) a summary of outstanding problems confronting the administration

of this Act in order of priority;
(6) an analysis and evaluation of research and related activities, includ-

ing the policy implications thereof, completed and technological progress

achieved during such year;
(7) a list, with a brief statement of the issues, of completed or pending

judicial actions under the Act;
(8) the extent to which technical information was disseminated to the

scientific community and consumer-oriented information was made available

to the public;
(9) a compilation of—

(A) certifications filed by State agencies (including municipalities)

under section 106(a) which were in effect during the preceding calen-

dar year, and
(B) certifications filed under section 106(a) which were rejected by

the Secretary during the preceding calendar year, together with a sum-
mary of the reasons for each such rejection; and

(10) a compilation of—
(A) agreements entered into with Senate agencies (including munici-

palities) under section 106(c) which were in effect during the preceding
calendar year, and
(B) agreements entered into under section 106(c) which were termi-

nated by the Secretary during the preceding calendar year, together
with a summary of the reasons for each such termination.

(b) The report required by subsection (a) shall contain such recommenda-
tions for additional legislation as the Secretary deems necessary to strengthen
the national railroad safety program.

TITLE II—HAZARDOUS MATERIALS CONTROL

§201. Short title
This title may be cited as the "Hazardous Materials Transportation Control

Act of 1969".

§202. Authorization

(a) The Secretary shall, within six months from the date of enactment of
this Act:
(1) Establish facilities and technical staff to maintain within the Federal

Government the capability to evaluate the hazards connected with and sur-
rounding the various hazardous materials being shipped.
(2) Establish a central reporting system for hazardous materials accidents to

provide technical and other information and advice to the law enforcement
and firefighting personnel of communities and to carriers and shippers for meet-
ing emergencies connected with the transportation of hazardous materials.
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(3) Conduct a review of all aspects of hazardous materials transportation to
determine and recommend appropriate steps which can be taken immediately to
provide greater control over the safe movement of such materials.
(b) The authority granted the Secretary by this Act shall be in addition to the

authority granted by sections 831 to 835, inclusive, of title 18 of the United
States Code.
(c) The Secretary shall prepare and submit to the President for transmittal

to the Congress on or before March 15 of each year a comprehensive report on the
transportation of hazardous materials for the preceding calendar year. Such re-
port shall include, but not be restricted to (1) a thorough statistical compilation
of the accidents and casualties occurring in such year which involved the trans-
portation of hazardous materials; (2) a list of relevant Federal standards in
effect or established in such year; (3) a summary of the reason for each waiver
or exemption granted pursuant to sections 831 to 835, inclusive, of title 18 of
the United States Code; (4) an evaluation of the degree of observance of safety
standards for the transportation of hazardous materials; and (5) a summary of
outstanding problems created by the transportation of hazardous materials.
(d) The report required by subsection (c) of this section shall contain such

recommendations for additional legislation as the Secretary deems necessary.

TITLE HI—MISCELLANEOUS PROVISIONS

§ 301. Appropriation authorization
There is hereby authorized to be appropriated such sums as may be necessary

to carry out the provisions of this Act.
§ 302. Separability

If any provision of this Act or the application thereof to any person or cir-
cumstance is held invalid, the remainder of this Act, and the application of such
provision to other persons or circumstances shall not be effected thereby.
Passed the Senate December 19, 1969.
Attest: FRANCIS R. VALEO,

Secretary.

ATOMIC ENERGY COMMISSION,
Washington, D.C., March 18, 1970.

Hon. HARLEY 0. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives.
DEAR MR. STAGGERS: Thank you for the opportunity to comment on S. 1933, a

bill "To provide for Federal railroad safety, hazardous materials control and
for other purposes."
The AEC endorses the purposes of S. 1933; however, we defer to the views of

the Department of Transportation on this proposed legislation.
The Bureau of the Budget has advised there is no objection to the presentation

of this report from the standpoint of the Administration's program.
Cordially,

GLENN T. SEABORG,
Chairman.

•••
EXECUTIVE OFFICE OF THE PRESIDENT,

BUREAU OF THE BUDGET,
Washington, D.C., February 17, 1970.

Hon. HARLEY 0. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce, House of Represent-

atives, Rayburn House Office Building, Washington, D.C.
DEAR MR. CHAIRMAN: This is in reply to your request for the views of the

Bureau of the Budget on H.R. 14417, a bill, "To authorize the Secretary of
Transportation to prescribe rules, regulations, and performance and other
standards as he finds necessary for all areas of railroad safety and to conduct
railroad safety research."
The Bureau of the Budget recommends the enactment of H.R. 14417, which

incorporates in most respects a legislative proposal submitted by the Department
of Transportation. We would recommend, however, that Section 12 be revised to
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"open-end" the appropriation authorization in order to provide desirable flexi-
bility in the funding of the program.

Sincerely,
WILFRED H. ROMMEL,

Assistant Director for Legislative Reference.

EXECUTIVE OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,

Washington, D.C., March 17, 1970.

Hon. HARLEY 0. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce, House of Represent-

atives, Rayburn House Office Building, Washington, D.C.
Dear Mr. Chairman: This is in reply to your requests for the views of the

Bureau of the Budget on H.R. 7068, "Providing for Federal railroad safety," and
S. 1933, "To provide for Federal railroad safety, hazardous materials control
and for other purposes," as passed by the Senate on December 19, 1969.
The Secretary of Transportation, in his testimony before your committee, sup-

ports the Senate passed bill, S. 1933, with various modifications. The Bureau of
the Budget supports that position and, subject to adoption of the suggested
amendments, recommends the enactment of S. 1933.

Sincerely,
WILFRED H. ROMMEL,

Assistant Director for Legislative Reference.

INTERSTATE COMMERCE COMMISSION,
OFFICE OF THE CHAIRMAN,
Washington, D.C., April 8, 1969.

Hon. HARLEY 0. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce, House of Represent-

atives, Washington, D.C.
Dear Chairman Staggers: This responds to your request of February 11, 1969,

for a report on H.R. 459, a bill "To direct the Interstate Commerce Commission
to make regulations that certain railroad vehicles be equipped with reflectors or
luminous material so that they can be readily seen at night."
With the creation of the Department of Transportation, all functions formerly

performed by this Commission in the field of railroad safety were transferred
to the new Department where they are currently administered by the Federal
Railroad Administration.
For this reason, should this bill be given favorable consideration, we suggest

that the responsibility for its administration should be vested in the Depart-
ment of Transportation. Aside from this suggestion, we have no comments to
make as to the merits of this legislation.

Sincerely,
VIRGINIA MAE BROWN,

Chairman.

DEPARTMENT OF JUSTICE,
OFFICE OF THE DEPUTY ATTORNEY GENERAL,

Washington, D.C., March 20, 1970.
Hon. HARLEY 0. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives,
Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your request for the views of the

Department of Justice on various bills which would authorize the Secretary of
Transportation to prescribe rules, regulations, and performance and other
standards as he finds necessary for railroad safety and to conduct railroad
safety research.
The interest of the Department of Justice in this legislation is primarily

directed toward the role of the Attorney General in the control of litigation. In
this respect, the Administration bill (H.R. 14417) is preferable to provisions
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relating to this subject contained in other bills under consideration, notably,
H.R. 7068. Section 10 of H.R. 14417 provides that civil penalties set forth in
that section would be recovered in suits brought by the Attorney General on
behalf of the United States in the United States District Court having juris-
diction in the locality where such violations occurred. This provision carries
out the established Federal policy of having the Attorney General in primary
control of litigation wherein a Federal department or agency is a party. Section
11 of H.R. 14417 likewise reflects this policy by providing that injunctive relief
would be pursued in an appropriate District Court at the request of the Secretary
of Transportation and upon petition by the Attorney General on behalf of the
United States.
H.R. 14417 provides that civil penalties may be compromised by the Secretary

prior to referral to the Attorney General. In this respect, H.R. 14417 again
follows established policy and is to be preferred over provisions, such as those
found in H.R. 7068, which would lodge compromise powers in the Secretary
even after a case had been referred to the Attorney General for appropriate
action. The Department has consistently taken the position that once a ease
has been referred to the Attorney General, whether or not to compromise is a
matter committed to his discretion.
Accordingly, as to those matters discussed above, the Department of Justice

recommends enactment of the provisions of H.R. 14417; as to the other questions
relating to this legislation we defer to the Department of Transportation.
The Bureau of the Budget has advised that there is no objection to the sub-

mission of this report from the standpoint of the Administration's program.
Sincerely,

RICHARD G. KLEINDIENST,
Deputy Attorney General.

DEPARTMENT OF TRANSPORTATION,
OFFICE OF THE SECRETARY.

Washington, D.C., November 7, 1969.
Hon. HARLEY 0. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce,
U.S. House of Representatives,
Washington, D.C.
DEAR MR. CHAIRMAN. You requested the views of the Department On H.R.

14417, a bill "To authorize the Secretary of Transportation to prescribe rules,
regulations, and performance and other standards as he finds necessary for all
areas of railroad safety and to conduct railroad safety research."
This bill is a Department of Transportation proposal which was submitted to

the Congress on October 15, 1969. It was developed on the basis of recommenda-
tions made by the Secretary's Railroad Safety Task Force, which included rep-
resentatives of railroad management, railroad labor, and the State regulatory
commissions. The Department strongly recommends enactment of the legislation,
and will welcome the opportunity to appear before the Committee to present
oral testimony in support of the measure.

Sincerely,
CHARLES D. BAKER,

Deputy Under Secretary.

DEPARTMENT OF TRANSPORTATION,
OFFICE OF THE SECRETARY,

Washington, D.C., October 15, 1969.
Hon. JOHN W. MCCORMACK,
Speaker, U.S. House of Representatives,
Washington, D.C.
DEAR MR. SPEAKER: There is transmitted herewith a proposed bill 1 "To

authorize the Secretary of Transportation to prescribe rules, regulations and
performance and other standards as he finds necessary for all areas of railroad
safety and to conduct railroad safety research." together with a section-by-section
analysis.
This proposed legislation would replace the existing Federal statutes regulat-

ing prticular aspects of rail safety with a comprehensive statute authorizing, the
Secretary to prescribe safety requirements for all areas of railroad safety. It
would also authorize a program of railroad safety research.

'Ste text of H.R. 14417, p. 3, this hearing.
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Because of the rising public concern with railroad safety, shortly after being
appointed I established a Railroad Safety Task Force to look into all aspects of
railroad safety and to recommend solutions. The Task Force had as its Chairman
the Federal Railroad Administrator and included representatives of railroad
management, railroad labor and the state regulatory commissions. It made its
report to me on June 30, 1969. The Report recommended that the Secretary of
Transportation be given authority to prescribe safety requirements for all areas
of railroad safety. It also recommended a program of railroad safety research.
A copy of the Report is enclosed with the bill and analysis.
During the task force deliberations the Subcommittee on Surface Transporta-

tion of the Senate Commerce Committee held hearings on S. 1933, introduced by
Senator Hartke, Chairman of the Subcommittee. S. 1933 would authorize the
Secretary of Transportation to prescribe safety requirements for certain specific
areas of railroad safety.

In testifying on the bill, the Federal Railroad Administrator, Reginald N.
Whitman, stated to the Subcommittee that any safety legislation which this
Administration may submit should come after completion of the Task Force
effort and consideration of its report. The enclosed bill has been developed on
the basis of the Task Force Report and recommendations and after consultation
with Task Force representatives.

Railroad safety has become a matter of public urgency at this time because
of a combination of factors. Over the past seven years there has been a steady
rising trend in railroad accidents, particularly derailments. Many of these derail-
ments have involved shipments of hazardous materials. An ever increasing vol-
ume of hazardous materials is needed in our growing complex economy and
requires transportation. There has been considerable destruction of property
when these materials explode and burn. In several instances there has been loss
of life. The problem of railroad accidents becomes much more serious as a result
of hazardous materials involvement.

Existing rail safety statutes are inadequate to enable the Government to re-
spond to the problem. Most of these statutes, responsibility for which was trans-
ferred from, the Interstate Commerce Commission to this Department, were en-
acted from 50 to 75 years ago. They were addressed to particular hazards, pri-
marily those involving employees. They do not, however, reach the prime causes
of rail accidents, i.e., defects in track and roadbed, most defects in equipment
particularly wheels, and employee failures. Seventy-five percent of all rail acci-
dents are caused by one or more of these cited factors.
The bill which the Department proposes would give the Secretary of Trans-

portation the authority to prescribe safety requirements for all major areas of
railroad safety. These would include safety standards with respect to the con-
struction and performance of track, roadbed, rolling stock and signal systems,
as well as qualifications of employees. They would not, however, include stand-
ards for occupational health and safety of employees not engaged in railroad
operations. Performance standards would be used to the maximum extent prac-
ticable. These safety requirements would be capable of being modified and re-
vised to respond to changing and evolving situations.
Existing rail safety statutes would be repealed. Their substantive safety re-

quirements, however, as well as outstanding orders, rules, regulations, stand-
ards requirements and permits issued pursuant to them would be continued in
effect as regulations of the Secretary under the proposed bill until changed by
the Secretary. The provisions of sections 831 and 835 of the United States Code
would remain unchanged. These sections authorize the regulation of explosives
and other dangerous articles in surface transportation, including railroads. They
are intermodal in scope, flexible in approach, and are aimed at the packaging,
handling in transit, and routing of these commodities in surface transportation
generally.
The draft bill, however, would specifically authorize the Secretary to develop

adequate facilities and technical staff capability to evaluate the problems con-
nected with hazardous materials transportation, to maintain a central reporting
system for hazardous materials accidents for the purpose of providing informa-
tion and assistance in emergencies, and to make an accelerated review of all
aspects of hazardous materials transportation.
Implementation and enforcement of a bill of this scope will require the full

cooperation not only of management and labor, but of the State regulatory com-
missions and the public. The development of the Task Force Report and the

1
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framework of the proposed bill has included consideration of the valuable recom-mendations of management, labor, and the states.
The bill envisages the continuation of this approach. It proposes a RailroadSafety Advisory Committee to be composed of representatives of management,labor, the state regulatory commissions and the public to advise and make rec-ommendations to the Department in the development of safety standards andconcerning railroad safety generally.
In addition, the bill encourages maximum cooperation between the FederalGovernment and the various state governments to promote railroad safety in apracticable and economic .manner. The Secretary of Transportation would havethe authority to secure the assistance of the states to carry out the Act. Suchassistance would include all or part of necessary inspection services and relatedprograms. The bill would also authorize Federal funds to assist the states in per-forming such functions. Existing state and local safety requirements wouldremain in effect until preempted by action of the Secretary.
Civil penalties are provided for violations of any rules, regulations, or stand-ards perscribed by the Secretary. Enforcement would be in the United StatesDistrict Court where the violation occurred. The Secretary could, however, com-promise such penalties. The bill also provides for injunctive relief.
One of the most difficult safety problems confronting the Department is gradecrossing safety. The numbers of such crossings, public and private, the enor-mous costs of protecting or separating them, and the very high fatality rateassociated with grade crossing accidents, must be given attention. Accordingly,the bill proposes a one-year study of the problem.
Safety research in the railroad field can no longer be left exclusively with thecarriers. The railroad industry, faced with continuing financial difficulties, ris-ing costs and increasing competition has been unable to allocate adequate re-sources to research. In addition, interchange of equipment militates against in-novations which cannot be responded to by all. The proposed bill authorizes aprogram of research, development, testing and training, particularly those as-pects of railroad safety as are determined to be in need of prompt attention.The Bureau of the Budget has advised that enactment of this proposed legis-lation is in accord with the President's program.

Sincerely,
JOHN A. VOLPE,

Secretary.

DEPARTMENT OF TRANSPORTATION,
OFFICE OF THE SECRETARY,

Washington, D.C., December 1, 1969.
Hon. FIARLEY 0. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce,
U.S. House of Representatives, Washington, D.C.
DEAR MR. CHAIRMAN: By letter dated November 7, 1969, this Department con-veyed to you our views on H.R. 14417, a bill "To authorize the Secretary ofTransportation to prescribe rules, regulations, and performance and other stand-ards as he finds necessary for all areas of railroad safety and to conduct railroadsafety research."
Our letter referred to H.R. 14417 as a Department of Transportation proposalwhich was submitted to the Congress on October 15, 1969, and we recommendedits enactment. However, we note that the bill is identical to our proposal exceptfor section 12, which authorizes specific appropriations for the fiscal years endingJune 30, 1970, 1971, and 1972. This Department's proposal does not authorizespecific appropriations, but merely authorizes such sums as may be necessary tocarry out the provisions of the Act.
Consequently, while we are in agreement with the other provisions of the sub-ject bill and would favor their enactment, we do not wish to be on record asendorsing the authorizations specified in section 12. The appropriations whichwill be requested will be determined in the normal budgetary process and mayvary from the amounts indicated by H.R. 14417.

Sincerely,
CHARLES D. BAKER,

Deputy Under Secretary.

a
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Mr. FRIEDEL. Our first witness this morning will be our colleague
from the State of Illinois, the Honorable Harold R. Collier. Mr. Col-

lier has a statement he would like to present to the committee. Welcome,
sir. Proceed as you see fit.

STATEMENT OF HON. HAROLD R. COLLIER, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF ILLINOIS

Mr. COLLIER. Mr. Chairman, I appreciate having this opportunity

to testify in behalf of H.R. 14463, the Railroad Safety and Research

Act, of which I am the sponsor. If enacted into law, this. measure
would authorize the Secretary of Transportation to prescribe rules,
regulations, and performance and other standards as he finds necessary
for all areas of railroad safety and to conduct railroad safety research.
A look at some figures furnished by the Interstate Commerce Com-

mission indicates that there is a need for this legislation. Let us take

just a few minutes to compare the statistics for 1960 and 1967. In the
former year, 2,248 people were killed and 19,577 were injured in rail-
way accidents. In 1967, there were 2,483 killed and 24,523 injured..
These increases occurred in spite of the fact that railroad business

declined during that 7-year period. The number of locomotives in use
dropped from 31,178 to 29,874, the number of freight cars from 1,690,-
396 to 1,510,963, and the number of passenger cars from 25,746 to
17,822.
The number of passengers fell from 327,171,745 to 304,027,911 and

the miles they traveled from 21,284,084,000 to 15,264,172,000. Mileage

traveled by passenger trains dropped from 209,676,995 to 150,762,392.

Freight tonnage carried increased from 2,409,039,608 to 2,769,926,-

799 and mileage traveled by freight trains rose from 411,173,556 to
429,363,172. While these gains might have increased the chances for
injuries and deaths, it is worth noting that the total number of rail-
road employees declined from 793,071 to 623,637 during the years
from 1960 to 1967.
Mr. Chairman, the railroad industry will have to improve its safety

record. If the number of deaths and injuries are to be substantially re-
duced, the combined efforts of the railway industry, its employees, and
the various agencies of Government will have to work together.
Such subjects as grade crossing elimination, explosives and other

dangerous freight, trespassing, safety devices, maintenance of right-
of-way and equipment, hours of work, and the possible need for more
employees ought to be thoroughly studied. My bill provides for such
research by the Secretary of Transportation.
Both the legislative and executive branches of the National Gov-

ernment have, during the last few years, spent a great deal of time
and effort on the subject of high-speed metropolitan railway trans-
portation. With more and more people living in large cities, there is
a need for a fast, efficient, dependable, and safe railway transporta-
tion system. If such a system is to become a reality, it is imperative
that .the improved performance be accompanied by all possible pre-
cautions against injuries and deaths.
Your careful consideration of my proposal will be appreciated. I

thank you again for your courtesy in inviting me to speak in its
behalf.



26

Mr. FRIEDEL. Thank you, Mr. Collier, for a fine statement.
Mr. COLLIER. Thank you, Mr. Chairman, it has been my pleasure.
Mr. FRIEDEL. Next we have the Honorable Ogden R. Reid of New

York. Welcome, sir.

STATEMENT OF HON. OGDEN R. REID, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. REID. Mr. Chairman, I very much appreciate this opportunity
to register my strong support for legislation extending Federal re-
sponsibility and authority in the area of railroad safety:
Recent weeks and months have brought to my attention, and to the

attention of all the Members of the Congress, the increasing con-
cern of the public over railroad safety and service standards. Letters
from my constituents, many of whom are regular commuters on the
Penn Central, indicate that many are concerned about safety on that
railroad; some are actually fearful each time they board a train. It is
clear that we ned more stringent and overall railroad safety stand-
ards and active enforcement of those standards once they are
promulgated.
According to the report of the Task Force on Railroad Safety, sub-

mitted to the Secretary of Transportation on June 30, 1969, there were
8,028 train accidents recorded in 1968, compared to only 4,148 in 1961.
The Department of Transportation reports that there were approxi-
mately 8,259 accidents in 1969. The American public is highly con-
cerned over the fact that railroad accidents almost doubled in the 7-year period from 1961 to 1968, and more than doubled between 1961and 1969.
While Federal regulations will not prevent train accidents, theneed for additional Federal standards in all areas of railroad safetyis apparent. According to the report of the task force, at the presenttime "Federal statutes do not cover the trucks, wheels, and axles ofrailroad cars nor their design, construction, or maintenance. Bridgesand tunnels are not subject to Federal regulations and no Federalauthority governs track and roadbed. There is no general authority topromulgate standards for employee qualifications, physical require-ments and training, nor to prescribe uniform railroad operating

rules."
In order to indicate my strong support for Federal regulation of

railroad safety, I introduced on September 18, 1969, a bill providing
for railroad safety, H.R. 13889. I indicated at that time that I would
introduce the Department of Transportation bill when it was drafted,
and I did so on October 23. My bill, H.R. 14506, is thus identical to
H.R. 14417, introduced by Mr. Staggers and Mr. Springer.
It is my understanding that the railroad industry is the only trans-

portation industry in the United States which presently is not subject
to comprehensive Federal safety regulations. There is in existence a
patchwork of rail safety laws, each of which applies to some very
specific hazard. The majority of those statutes are from 50 to 75
years old and were written when technology was quite different from
what it is today. According to the Senate Commerce Committee's
report on S. 1933, which was passed by the Senate on December 19,
1969, "some 95 percent of the causes of accidents on railroads are in
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no way covered by Federal statutes or by State law." We must close
that very large gap in Federal regulations.
The need for legislation in clear. In my judgment, any Federal

legislation on the subject of rail safety should include the following
basic points:

The Secretary of Transportation should be authorized to pro-
mulgate safety standards for common carriers relating to all
areas of railroad safety.
The Secretary must have authority to conduct railroad safety

research. •
The Secretary must have authority to establish an inspection

program and a staff of railroad safety inspectors, to enforce the
regulations established. In my judgment, Federal inspection would
result in more effective enforcement of the Federal regulations
than would delegation of this responsibility to the States. If en-
forcement is to be truly effective, the Secretary must also have
the authority to issue cease and desist orders (not included in the
administration bill) calling for the immediate termination of any
violation of the regulations promulgated, and the Department
of Transportation must be given sufficient funds and personnel
to carry out its enforcement program.

Special attention must be given the problems of transportation
of hazardous materials and elimination of railroad grade cross-
ings. Accidents at grade crossings account for 65 percent of the
fatalities from all types of railroad accidents, according to the
report of the Task Force on Railroad Safety.
The legislation should provide for the establishment of a Rail-

road Safety Advisory Commission, including representatives of
railroad labor and management, to advise the Secretary in his
preparation of railroad safety regulations.

Civil penalties should be sufficiently large to discourage viola-
tion of the regulations. In my judgment, an upper limit of $1,000
per violation would be more effective than the maximum of $750
provided by the administration bill.

In closing, I would like to commend the members of the Sub-
committee for their initiative in this very important area. As our high-
ways become increasingly crowded, our air increasingly polluted, and
our green spaces diminished as a result of the American citizenry's
reliance on automobile transportation, it becomes more and more
clear that the railroads could play a very important role in public
transportation in this country—a role on which they have defaulted
in recent years. I am hopeful that, as a result of safety legislation and
regulations promulgated thereunder, rail service will be upgraded
to the point where travelers in this country will once again find it
safe, reliable, and efficient. Only when that happens will we begin to
solve the problems of traffic jams on the highways and ease the air
pollution caused by automobiles.
I urge that the subcommittee and the committee act promptly to re-

port this bill for action by the House.
Mr. FRIEDEL. Thank you, Mr. Reid, for taking time out of your

busy schedule to share your views with us this morning.
Mr. REID. Thank you, Mr. Chairman, it is always a pleasure to

appear before your fine committee.
44-340 0-70-3
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Mr. FRIEDEL. Our next witness this morning will be the Honorable
John A. Volpe, Secretary of the Department of Transportation.
Mr. Secretary, we are pleased to welcome you and you may proceed.

STATEMENT OF HON. JOHN A. VOLPE, SECRETARY, DEPARTMENT
OF TRANSPORTATION; ACCOMPANIED BY REGINALD N. WHIT-
MAN, ADMINISTRATOR, FEDERAL RAILROAD ADMINISTRATION;

ROBERT L. KESSLER, ORM' COUNSEL, FEDERAL RAILROAD

ADMINISTRATION; AND I. THOMAS TEDD, ASSISTANT GENERAL

COUNSEL, DOT

Mr. VOLPE. Thank you very much, Mr. Chairman, and members of
the committee.

First, may I present the colleagues who are with me. To my right
is our Federal Railroad Administrator, Reginald Whitman, and to his
right the chief counsel of the Railroad Administrator, Bob Kessler,
and on my left is our Assistant General Counsel for the Department,
Tom Tidd.
Mr. Chairman and members of the committee:
I appreciate this opportunity to present the Department's views

on the railroad safety legislation pending- before the committee.
The railroads of this Nation play a vital role in its commerce. In

1969, the railroads moved about 767 billion ton-miles of freight or
about 40 percent of all intercity freight in the United States, includ-
ing that moved by motor vehicles, inland waterways, oil pipelines and
airways. In virtually every instance, this cargo moved safely. 

pipelines,

the number of accidents is not large when measured against the volume
of freight moved—about 11 accidents per billion ton-miles—the trend
over the past several years is of increasing concern to us all. I don't
like any accident trend that is increasing—no matter how small the
increase. I want those trends reversed.
The number of train accidents in. 1969 was 6 percent higher than the

number of 1968—the 12th consecutive year-over-year increase. I might
add the number of accidents has almost doubled in less than a decade.
The injuries and deaths occasioned by these accidents demand that we
take remedial action. Even where accidents do not result in human
injury or death, there are often very large losses to the public, the rail-
road, and its shippers through property damage which could and
should be avoided.
The railroad industry, both management and labor, are very sensitive

to the problem of railroad safety. It is said that the familiar "safety
first" motto originated in the industry and railroad people have been
traditionally safety-oriented. What then has happened to account for
the serious decline in railroad safety in recent years? There are several
contributing factors. Among them are:

1. There are no Federal and State regulations to provide uniform,
objective standards in several critical areas of rail safety.

2. Research into contributing causes of rail accidents, and for pre-
ventive purposes, has been minimal, uncoordinated, and poorly
funded.

3. Beginning in the 1930's and true yet today, the financial difficul-
ties of the rail carriers have prevented many from achieving desirable
levels of maintenance of track, roadbed, and equipment.
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In surveying the situation shortly after taking office as Secretary,
several things became apparent to me. While it was clear that the
Federal Government had not been active enough, it was equally clear
that the Federal Government acting alone could not solve the problem.
We needed the cooperation of the other principal parties involved;
namely, railroad management, railroad labor, and the State regula-
tory agencies. Since the Department had been unable to obtain sup-
port for the bill it submitted to the last session of the 90th Congress,
I felt a new approach was imperative. Consequently, in April of last
year, I invited representatives from railroad management and labor
and the State regulatory commissions to participate in a task force
chaired by the Federal Railroad Administrator. Its mission was to
identify the problems of rail safety and recommend appropriate
courses of action.
The task force submitted its report on June 30, 1969, and recom-

mended:
That the Secretary of Transportation have authority to promulgate

regulations in all areas of railroad safety.
That a national Railroad Safety Advisory Committee be established

to advise the Secretary.
That present State and local rail safety laws and regulations remain

in force until and unless preempted by Federal action.
That a research program into railroad safety technology be initiated

by Government and industry.
That an expanded and concerted program on grade-crossing safety

be undertaken.
Based on the task force's work, the administration submitted a

legislative proposal to the Congress on October 15, 1969. This proposal
was introduced in the House as H.R. 14417 and H.R. 14419, and in the
Senate as S. 3061. Hearings were held by the Senate Commerce Com-
mittee in October of 1969. The bill which the Senate passed on Decem-
ber 20, 1969, and sent to the House (S. 1933) embodies some desirable
features from the administration bill, and some entirely new provisions.
I would like to compare S. 1933 with the administration's proposal and
indicate the provisions which are of concern to us. I will also submit
separately for consideration by the committee several technical amend-
ments to S. 1933.
The basic areas of difference between S. 1933 and the administra-

tion's proposal are (1) the scope of Federal regulatory authority; (2)
the time schedule by which regulations must be promulgated; (3) the
scope of State regulatory authority; (4) the nature and extent of State
participation; (5) the extent of the repeal of existing statutes; (6) the
use of safety accident, reports in damage suits; and (7) the establish-
ment of an advisory committee. I will discuss each of these in order.
First, the scope of Federal regulatory authority: The scope of regu-

latory authority under S. 1933 varies significantly from the adminis-
tration proposal with respect to the railroads to be regulated. The Sen-
ate renort accompanying S. 1933 states that "the term 'railroads' is
inten&d to encompass all those means of rail transportation as are
commonly included within the term." So described, the, bill would cover
private railroads and purely intrastate railroads such as logging lines
and steel and plant railroads.
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There is no indication, however, that the rail safety problem involves

such rail operations. In addition, because they are not common carriers,
such rail operations can be regulated by the States when necessary.
This is consistent with the administration's policy that State govern-
ments retain jurisdiction and control of local problems to the maximum
extent possible.
Under the administration proposal, regulatory authority would

extend only to common carriers by railroad subject to part I of the
Interstate Commerce Act, the area in which the Federal interest is
clearly established. We believe this limitation is a desirable one and
would urge its adoption by the committee.
In establishing the Federal regulatory authority, S. 1933 provides

that nothing in the act shall prohibit the carriers and their employees

from entering into collective-bargaining agreements under the Rail-
way Labor Act "including agreements relating to qualifications of
employees" so long as such agreements are not inconsistent with reg-
ulations or standards issued under the act. Apparently, there is some
uncertainty as to whether agreements relating to qualifications of em-
ployees are now within the scope of the Railway Labor Act. The in-
clusion of the phrase implies that they are. If this issue is a matter
of dispute between management and labor, I do not think the outcome
should be influenced one way or the other without express considera-
tion of the merits by the Congress. If the phrase is stricken as I rec-
ommend, the last sentence of subsection (A) simply states that man-
agement and labor may bargain collectively under the Railway Labor
Act so long as the agreements are not inconsistent with Federal safety
requirements.
Second, the time schedule in which regulations must be promul-

gated: S. 1933 contains a requirement that the Secretary issue ini-
tial safety regulations and standards not later than September 1, 1970.
Further, within 18 months after enactment of the act, it would re-
quire him to issue new and revised regulations and standards. Mr.
Chairman, although I've only been in Washington 14 months, I sub-
mit that the first date is unrealistic and the second seems unnecessary.
This matter—while critical and important—deserves enough time for
the results to be effective and meaningful.
We would urge an amendment requiring the issuance of initial

regulations and standards within 1 year following the date of enact-
ment and, thereafter, the issuance of new or revised regulations and
standards as necessary to carry out the purposes of the act. The issu-
ance of safety rules is a continuing process which must be responsive
to needs and technological developments. After the initial establish-
ment of a body of rules, the process necessarily becomes an evolution-
ary one dealing with particular problems as they are identified. If I can
resort to an example from the construction industry, it is a building
block, rather than a poured-concrete process.
Third, the scope of State regulatory authority : The major difference

between the State regulation provision of S. 1933 and the similar pro-
vision in the administration bill is the extent of preemption. Under
the Senate bill, States would be free to adopt or continue in force a
more stringent regulation or standard than a Federal regulation or
standard when it was necessary to eliminate or reduce a local safety
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hazard and when it would not be incompatible with the Federal action
or constitute an undue burden upon interstate commerce.
We worked closely with the National Association of Regulatory

Utility Commissioners on this particular provision and it represents
a compromise which is acceptable to the administration. It was agreed
that the purpose of the section was to enable the States to respond to
local situations not capable of being adequately encompassed withm
uniform national standards. We definitely believe the States can—
indeed must—play a significant role in this matter. Our .agreement
provides the States with the authority to regulate individual local
situations where necessary to eliminate or reduce particular local rail-
road safety hazards.
Since these local hazards would certainly not be statewide in char-

acter, there is no intent whatsoever to permit a State to establish state-
wide standards superimposed on national standards.
Fourth, the nature and extent of State participation: With respect

to State participation in the railroad safety program, the Senate bill
parallels very closely the certification concept established in the Natu-
ral Gas Pipeline Safety Act of 1968. The provision was developed after
extensive discussions with the Senate committee and with the National
Association of Regulatory Utility Commissioners.
As in the Natural Gas Pipeline Safety Act, certifying States would

adopt and enforce the standards set by the Secretary of Transporta.-
tion. With respect to rolling stock and employee qualifications, the as-
sessment of penalties and prosecution of cases would be reserved to the
Secretary of Transportation. Thus, in the areas of greatest interstate
activity, maximum uniformity would be achieved.

Fifth, the extent of repeal of existing statutes: The administration
bill proposed that upon its enactment all existing rail safety statutes
would be repealed and simultaneously adopted as Federal safety regu-
lations. This is consistent with the underlying concept of a compre-
hensive Federal rail safety statute. The basic reason for adopting this
approach in lieu of individual rail safety statutes is to provide more
flexibility in responding to rail safety issues as they develop or change.
By excluding from repeal certain pieces of existing rail safety legisla-
tion (namely, the Power or Train Brake Amendment of 1958, the
Locomotive Inspection Act, and the Hours of Service Act) , we are,
in effect, freezing some aspects of an otherwise fluid regulatory system.
We do not believe this is sound in theory, nor necessary in practice and
would urge the committee to adopt the position taken in the adminis-
tration bill.
I appreciate the fact that the Congress has just acted to reduce the

maximum hours of service in two stages starting next December. We
would have no objection if language was added expressly providing
that the maximum hours provided for in the amendment could not be
exceeded.
Another problem of concern to carrier employee exists in connection

with the repeal of these statutes. They are concerned that repeal could
affect suits by injured employees under the Federal Employers' Lia-
bility Act. Subsection (d) of section 108 was added to S. 1933 to deal
with this problem and we would support it. Enactment of this legis-
lation and conversion of existing statutes to regulations should not in

•
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any way affect employee suits under the Federal Employers' 
Liability

Act.
Sixth, the use of safety accident reports in damage suits: 

While

section 108 of S. 1933 generally parallels section 8 of the admi
nistra-

tion bill, the Senate deleted subsection (c) of section 8 con
cerning

the admission of accident reports as evidence in actions for dama
ges

growing out of the matter investigated. The purpose of subsection

(c) was to preserve the protection which section 4 of the Accident

Reports Act presently gives to reports of rail accidents. In our opin-

ion, the reasoning behind that section is as valid today as it was when

enacted.
With limited exceptions, rail accidents occur on private property

which is within the control of the rail carrier involved, and the bulk

of the accidents are investigated only by the rail carrier.
The public policy objective involved here is to obtain a full and

complete report of the accident, which will enable us to learn from

it, and put that learning to use in preventing future accidents. In-

evitably, this objective will be impaired if the rail carrier must pre-

pare the accident report with a view to its subsequent use in litigation
against him.
The countervailing issue of public policy involved is, of course,

freedom of information, and we realize that the Federal statutes are
not consistent in this area. In passing on the question in the Natural
Gas Pipeline Safety Act, the Congress included a provision making
accident reports made by any officer, employee, or agent of the De-
partment of Transportation available for use in judicial proceedings.
If the committee does not wish to continue the protection provided in
the Accident Reports Act, we would urge that it consider a provision
which would prohibit admission or use of accident reports prepared
by rail carriers but make available accident reports prepared by State
or Federal employees.
Seventh, the establishment of an advisory committee: The admin-

istration bill provided for the establishment of a railroad safety
advisory committee which would advise, consult with, and make rec-
ommendations to the Department concerning railroad safety. This
provision was unanimously supported by the task force members
throughout their discussions. We believe that such an advisory com-
mittee would be an invaluable help in the development of compre-
hensive and effective rules. We do not want to simply send down
directives from the Federal Government. We want as much responsi-
ble participation as is feasible. We want the advantage of the profes-
sional expertise that is available.
In summary, Mr. Chairman, I believe the Senate has passed a bill

which, with the modifications I have suggested, would provide an ex-
cellent legislative foundation for the development and execution of a
sound rail safety program. While important in terms of the personal
safety of railroad employees and passengers, the impact of this legis-
lation is much more far reaching.
In 1969, the railroads moved 767 billion ton-miles of freight, an

increase of 22 billion ton-miles over 1968. A substantial amount of
this tonnage is in potentially dangerous cargo, the release of which
could bring disaster to hundreds of people. Figures on the actual in-
crease in hazardous materials shipments are not available but the pro-
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duction figures are indicative. They show, for example, that we pro-
duce nearly 2 billion pounds of commercial explosives and blasting
powder each year, and that industrial chemical production in the
United States has increased 350 percent in the last 25 years.
I might add that there are 12 million tons of anhydrous ammonia

transported each year, mostly by rail, and 1 gallon of this anhydrous
ammonia could contaminate a million gallons of water. That is the
kind of problem we face.
These materials are essential to our economy and, in many cases,

they must be transported by rail. The potential for catastrophic losses
of lives and property demands that we reverse the railroad accident
trend. I am convinced that this reversal will not occur without a much
greater effort on the part of the railroads and the Federal and State
governments. Such an effort is called for by the legislation before you.
I would just add this comment, if I may, Mr. Chairman. Yesterday

morning I was privileged to officiate at the dedication of the new Capi-
tol Beltway station in Lanham, Md.—where suburbanites will be able
to park easily, catch the Metroliner, and take advantage of our high-
speed ground transportation project which is meeting with great suc-
cess. (I think it is the first railroad station opened by a government
official in many years. All too often in the past we have presided over
closing them down!)
I rode out to Lanham on the Department's special electronic test

cars—for two reasons: First, it was about $1,000 cheaper than put-
ting on a special Metroliner trip, and second, I wanted to see what
our Department is doing in the matter of right-of-way testing and
inspection.
While all of this happened only yesterday, let me say I was terri-

fically impressed with the amount of information that can be collected
with the great technologies that are available to us. I known full
well that a sound, solid, substantial program for railroad safety can
be carried out by the Federal Government. And I know that the legis-
lation before you now will be a most effective tool in helping us meet
our responsibilities and challenges.
This concludes my prepared statement. I shall be pleased to answer

any questions the committee may have.
Mr. FRIEDEL. T want to thank you, Mr. Secretary, for a very, very

fine statement.
The amendments you have recommended to this committee are very

impressive. I want to compliment you. I had the pleasure of being on
board the electronic test car and I, too, think it is a wonderful tool for
remedying tracking faults.
I hope you can develop it to the point where we can project it

ahead for about a mile or so in order to give enough time to stop. You
are making wonderful progress and I hope it continues.
I will reserve my questions for later.
Mr. Pickle.
Mr. PICKLE. Thank you, Mr. Chairman. Mr. Secretary, it is good

to see you before the committee.
First, I want to ask you what bill are you testifying about today ?

We have three before us, S. 1933, H.R. 14417, and H.R. 7068. I assume
that you are making basic reference to S. 1933?
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Mr. VOLPE. That is correct and we are comparing it with the origi-
nal administration bill, H.R. 14417.
Mr. PICKLE. What was the bill H.R. 7068?
Mr. VOLPE. The H.R. 7068 was the bill Mr. Staggers presented.
Mr. PICKLE. This is not the administration bill?
Mr. VOLPE. Much of what is in H.R. 7068-
Mr. PICKLE. Would it be too lengthy to draw the comparison? Why

did our chairman present one bill while the administration presented
a different version?
Mr. FRIEDEL. One was introduced in February of 1969 and H.R.

14417 was introduced in October of last year.
Mr. VOLPE. This was introduced by Mr. Staggers and others in

October whereas H.R. 7068 was presented in February of last year.
Mr. PICKLE. You appointed this task force, which was composed of

various agencies, and asked them to work on a bill and make recom-
mendations. Can I assume this bill, H.R. 14417, is the recommenda-
tion of the task force?
Mr. VOLPE. There is a difference between a task force report and

translating that into actual specific legislative language. There was
unanimity insofar as the task force report was concerned. I am sure
you would understand whenever there is unanimity there have to be
a few compromises in the drafting of the actual legislative language.
In the interim since the report, some people thought it over a little, or

for other reasons there was some differences of opinion, and we have
tried to iron those out with the segments involved here, the State
regulatory authorities, labor, and management.
Mr. PICKLE. What did the original task force report provide in the

area of State participation; which one of these bills is the original rec-
ommendation of this task force?
Mr. VOLPE. I would say that H.R. 14417, as in some ways amended

by S. 1933, is closest to the agreements which had been arrived at be-
tween the three groups represented on the task force.
Mr. PICKLE. Am I to assume then that you are saying that more

than any other, H.R. 14417 represents the consideration of the task
force in the area of State participation?
Mr. VOLPE. In the task force report perhaps the actual definitions,

the actual specific responsibilities on the part of the State weren't
spelled out as clearly as they have been spelled out in legislation. When
you start to spell those out in legislation, some differences of opinion
arise.
Mr. PICKLE. I must say, Mr. Secretary, that I have been out of

town until yesterday afternoon. I have not had the chance to read
S. 1933 or keep up with it as much as I would like. As I recall, the
task force originally had recommended that there would be an empha-
sis based on the Federal control and uniformity of interstate opera-
tions and yet H.R. 14417 does not show that; is that correct or not?
Mr. VOLPE. H.R. 14417 did provide for preemption and did provide

for State participation. There was some question on the part of both
labor and management, I think, as well as the State regulatory bodies
which resulted in several meetings that I held with the groups in-
volved, and led to some of the amendments in S. 1933.
Mr. PICKLE. And the change, if that is the right word, from the

original recommendations of the task force, along the lines you have
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outlined, was made in the Senate? Apparently there was a meeting
of other forces that changed the original recommendations to allow
for the language as now stated in H.R. 14417, that is not the original
recommendations in the task force. Is that a correct statement?
Mr. VOLPE. When you talk in specifics you get down to language. In

a basic task force report in order to achieve unanimity, they avoided
the use of certain language that might have resulted in differences
of opinion.
In order to achieve that unanimity, they avoided specific language

which later came into play.
Mr. PICKLE. Let me go on to another question, because it would

seem to me that there would have been a change in the original rec-
ommendation. That is a natural development in the legislative process.
Now, you have stated in your report that you wanted to repeal the

various safety statutes that have been passed by the Congress. I refer
to what I believe is in section 107, S. 1933?
Mr. VOLPE. Yes.
Mr. PICKLE. Now, these laws have been put into effect by the Con-

gress over a period of time and they have been painstakingly labored
to produce safety and yet you would recommend that we repeal these
laws?
Mr. VOLPE. Congressman, the reason for this is the technology

that has developed in the last decade alone, and the technology we
know is coming upon us now, as the Chairman just indicated on this
train we rode yesterday. This indicates to us that from time to time,
there will be a need for changes and, except for the act which you
have just passed with regard to hours of service, we believe to spell
specifically out technical language which next year even, or the year
after that, might require changes, would be to ask the Congress from
time to time to review technology.
We believe that this is the case in the Natural Gas Pipeline Safety

Act. In many other areas we leave it to the administrations to make
these changes, after due notification, hearings, and so forth, in order
to bring the regulations up to date with the technology that is
developed.
Mr. PICKLE. What bothers me is that we have a broad field here of

safety statutes. All except three of these statutes you would repeal. I
assume that is locomotive inspection, power brake laws, and the hours
of-service laws 
Mr. VOLPE. We would repeal them all. On the hours-of-service law,

as long as that is an act you have just amended, it would seem con-
sistent to repeat it but add a provision preventing the Secretary from
setting maximum hours in excess of the limit just established by the
Congress.
Mr. PICKLE. In effect, it would be superseding those statutes. Now,

you have several other areas, the safety compliance act, brake signal
system, at least 10 big, broad fields in which you have Federal statutes
and you would repeal all those and turn it over then to the Secretary
of Transportation or administrator to actually enforce safety in all
these fields. That is asking us to go along way; isn't it?
Mr. VOLPE. These would be immediately reenacted, although we use

the word repeal, they would be reenacted immediately as standards
by the Department.
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Mr. PICKLE. They would be reenacted as standards subject to the
interpretation of the administrator. In other words, the administrator
would just take a guideline and interpret it any way he wanted to. You
would give that power to the administrator, would you not?
Mr. VOLPE. Subject to the review of the Secretary of Trans-

portation.
Mr. PICKLE. Mr. Chairman, may I come back?
Mr. FRIEDEL. We will come back.
Mr. DEVINE. Mr. Secretary, the statement here is quite complete

and very helpful to the committee. I invite your attention to page 4 of
your statement about the middle of the page, you suggest that S.
1933 is too broad in that it encompasses private carriers, private rail-
roads, and you stated you feel it should be confined to common carriers.
Are there any engaged under this umbrella?
Mr. VOLPE. It would seem to me that any railroad that undertakes

common carrier operations on those operations certainly would be
subject to the act.
Mr. DEVINE. But no broader than that?
Mr. VOLPE. I would think so. Is that correct, Mr. Whitman?
Mr. WHITMAN. That, is correct.
Mr. VOLPE. We believe the States, themselves, in the field of the

logging operations within their own State only, that the States,
themselves-
Mr. DEVINE. On page 6 you are talking about State regulations. I am

not quite clear whether you indicated if we do adopt Federal regula-
tions that are uniform that the State should or should not, have regula-
tions that might be more stringent?
Mr. VOLPE. No, the exception that we make, Congressman, is that

we do not believe that a State should superimpose on the Federal
statutes regulations that would apply to their entire State. What we
do say is that, in the case of some local hazards involving a localized
area within a State, where they feel a standard should be adopted that
goes beyond what we have adopted, we would not have objection.
We do not want, however, a State to have the ability to write stand-

ards for a statewide operation. This would really be not very meaning-
ful because you could have 50 different sets of standards 'imposed on
the Federal standards.
Mr. DEVINE. You would have no objection if an individual State

did have certain regulations?
Mr. VOLPE. No. In a local hazardous condition.
Mr. DEVINE. You would have no objection to that?
Mr. VOLPE. No.
Mr. DEVINE. One other thing, when we are adopting Federal reg-

ulations, how far are we going to go? Are we talking about the quality
of personnel, standards on tracks, things like that? The Federal Gov-
ernment has not been in this particualr field.
Are you going as far as the aviation agency setting standards, are

you going to relate to safety, to personnel, to equipment?
Mr. VOLPE. This is quite thoroughly spelled out in the legislation.

I think perhaps I will have Mr. Whitman explain that a little more
thoroughly in answer to your question.
Mr. WHITMAN. The answer to your question, Mr. Congressman, is,

yes, we do intend to go into it very deeply with respect to employee
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qualifications. We are just starting to try to develop some standards

now. We have put out a contract to have this looked into.
It has not been finished so I can't give you an exact answer but what

we want to do is insure that employees involved in railroad operations

have the physical and mental requirements to perform their work

safely.
We will set up some standards with respect to track which we

hope can be lived with. I would envision that probably we would have

very strict standards on main lines, high-speed tracks and somewhat

lesser standards on branch-line tracks.
Mr. DEVINE. Would this extend to shop personnel, all the way?
Mr. WHITMAN. There is an occupational health and safety. bill

which the administration has proposed. Certainly, we do not envision
that we would provide safety regulations for office workers and some
other areas—for instance, the carriers do have a lot of vehicles, a lot of
truckdrivers and we wolild expect they would be regulated under the
occupational health and safety bill. Wherever railroad transportation
is affected, we think we should be able to handle this satisfactorily
without getting into any great jurisdictional difficulty: We would like
to have the Secretary have the right to make a decision where there
might be a gray area between occupational health and safety and
railroad safety.
Mr. VOLPE. We do not want to duplicate an act which is presently

before the Congress and which may be adopted to place under HEW
certain responsibilities in this area of occupational health.
Mr. DEVINE. SO generally, yes, on a broad basis, it would affect the

personnel?
Mr. VOLPE. Yes, sir.
Mr. DEVINE. I think that is all.
Mr. FRIEDEL. Thank you, Mr. Devine.
Mr. Cunningham.
Mr. CUNNINGHAM. Thank you, Mr. Chairman. I do appreciate your

being here, Mr. Secretary. On page 2, item No. 3, you state, "In the
1930's and true yet today, the financial difficulties of the railroad car-
riers have prevented many from achieving desirable levels of mainte-
nance of track, roadbed, and equipment."
Last week we had a serious accident in Aurora, Nebr., which you are

familiar with. This was a Burlington train, now Burlington Northern.
Do you have any idea as to whether or not the maintenance of track
at that particular instance was the real cause of that accident?
Mr. VOLPE. I will let Mr. Whitman give the indications he has at

this time.
. Mr.. WHITMAN. This is still being investigated but our initial indica-
tion is that this was caused by a hotbox. There were no fires or explo-
sion but there was an area of about one-half mile radius, including
two schools, that was evacuated as a precautionary measure.
:The speed of the train at the derailment was approximately 50

miles an hour and it appears it was an equipment failure rather than
a track failure at this point.
My: CVNNINGHAM. Weren't there some of these anhydrous ammonia

fertilizers that were so dangerous; weren't there large storage tanks of
those nearby, too?
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Mr. WHITMAN. Basically, the problem was that they had 15 cars
loaded with bombs and there were five or six of the derailed cars opened
and scattered bombs in the immediate area. This was the hazardous
aspect of this particular accident.
Mr. CUNNINGHAM. My question was, however, Were there close by

large storage tanks of this anhydrous ammonia?
Mr. WHITMAN. I don't know, I don't have that information as to

what was in that general location. I will find out and supply it to you.
(The following information was received for the record:)

RAILROAD ACCIDENT AT AURORA, NEBR. AT 9:05 A.M. ON MARCH 11, 1970 4

An eastbound freight train of the Burlington Northern (CB&Q ) Railroad
(No. 78) left Alliance, Nebraska, at 9:10 p.m., March 10, for Lincoln, Nebraska.
At that time, the train consisted of three locomotive units, 84 cars and a caboose.
At Grand Island, Nebraska, the train picked up a block of 15 cars, which was

placed in the train behind the 27th car.
Among the 15 cars picked up at Grand Island were 13 box cars of 750# un-

fused demolition bombs, 110 bombs per car. They were being shipped by the
Cornhusker Army Ammunition Depot, Grand Island. Most of the bombs were
destined for Thailand, via Oalifornia ports.
Leaving Grand Island, the train consisted of three locomotive units, 99 cars

and a caboose. The bomb cars were the 29th to 41st cars, inclusive, in the train.
At 9:05 am., March 11, as the train was moving about 45 m.p.h. on straight

track at the west end of Aurora, the 17th to 42nd cars, inclusive, derailed due
to a burnt-off journal (hot box) on the 17th car, a tank car loaded with asphalt.
The 13 bomb ears broke open as a result of the derailment, scattering the

bombs around the area. There was no casualty, fire, explosion, or other untoward
• Incident.

Three nearby schools were evacuated as a precautionary measure. Nearby resi-
dents were informed of the incident and were given an option as to evacuation.
No evacuation order was issued and few, if any, residents evacuated the area.
A Fort Riley Army demolition team arrived at the scene about 4:10 p.m.,

March 11, and a team from the Cornhusker Army Ammunition Depot arrived
also. After receiving a clearance from these teams, the railroad began wrecking
operations and restored the track to service.
At the point of derailment, the train was approaching an anhydrous ammonia

storage tank and a cluster of 14 LPG (Propane) tanks. The ammonia tank was
situated approximately 55 feet from the main track and was approximately
1,200 feet from the point of derailment. The LPG tanks were located about 90
feet from the main track and were about 2,000 feet from the point of derailment.
At the time of derailment the ammonia tank contained about 18,000 gallons
of anhydrous ammonia, while the Propane tanks contained about 20,000 gallons
of LPG.

DEPARTMENT OF TRANSPORTATION, FEDERAL RAILROAD ADMINISTRATION, RAILROAD
ACCIDENT NOTIFICATION

Name of railroad: C.B. & Q.
Method of operation: Unknown.
Submitted by: Inspector Leeson.
Date: March 11, 1970; time: 2:30 p.m.
Location of accident: Aurora, Nebr.
Time and date: 9:05 a.m., March 11, 1970.

TRAIN INFORMATION

Kind of train, freight; train number, 78; direction, east; number of locomotive
units, 3; number of ears, 94; estimated speed, unknown; equipment derailed,
18 cars.

CASUALTIES

Number killed: none; number seriously Injured: none; number slightly in-
jured: none.
Probable cause of accident, unknown.
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HAZARDOUS MATERIAL CARS DERAILED OR SIGNIFICANTLY DAMAGED

Thirteen cars loaded with bombs; no fire explosion.

BRIEF DESCRIPTION OF ACCIDENT

At Grand Island, Nebr., No. 78 picked up 15 cars loaded with bombs, be-

hind 16th car in train. At Aurora, the 17th through 34th cars derailed, including 13

cars of bombs. Five or six derailed cars broke open, scattering bombs around. No

fire, explosion, etc. Area of one-half-mile radius, including two schools, evacuated

as a precautionary measure.
Aurora Fire Department & Coplant ( Munitions Depot) personnel on scene.

Military team from Fort Riley, Kans., and AAR Beef Exp. representative on way.

Mr. CUNNINGHAM. I think it was in the paper there was. My point
in referring to No. 3 on page 2, about the financial difficulties—is there
any indication that the Burlington was in financial difficulties that
might have led to not having had proper maintenance of that track,
roadbed, or equipment?
Mr. WHITMAN. I don't believe the Burlington Railroad has had

quite the problem that some of the other railroads have had. It is not
my understanding they have. I am not sure as to where they got these
cars. They were picked up at a plant. Whether or not they were prop-
erly inspected, there is simply no good excuse for an accident of this
kind of thing. I think we are going to have to get into these areas
quickly and deeply.
Mr. CUNNINGHAM. These cars were picked up at the Grand Island

Ordnance Plant. Were those Government cars?
Mr. WHITMAN. No, sir; they were not.
Mr. CUNNINGHAM. Who would inspect those cars?
Mr. WHITMAN. They would be railroad inspection and also inspec-

tion by the people at the plant. They give them a rather close inspec-
tion because of the nature of the cargo that they carry. Basically, it
is the railroad's problem, I believe, to know that the cars are in shape
before they pick them up, but it is the responsibility of the loaders to
know that the cars are suitable for that particular kind of problem.
Mr. VOLPE. I think you bring out a point we have not stressed this

morning and that we should stress. That is, at the present time the
Federal Government has jurisdiction over only 5 to 10 percent of the
total railroad safety area.
We can't very well do a real job in this field unless we are given a

great deal more authority as well as responsibility in this total area.
In other words, the jurisdiction is too diffused. While some States do a
very fine job insofar as their regulatory agencies are concerned, others
do not do so well. That 'is one of the main reasons why we believe that
there has to be an overall regulatory statute here, that can be carried on
in conjunction with the Stales.
Mr. CUNNINGHAM. As Mr. Pickle indicated, I have not had a chance

to study these various bills and your statement which is, of course,
very well prepared. But there was one part of it that I wanted to get
your clarification on having to do with hours of service.
What is your recommendation?
Mr. VOLPE. Although we recommend in other areas that the acts of

Congress be converted to regulations, because the Congress just passed
this bill it would be quite acceptable to us to have Congress provide in
the rail safety bill that the Secretary could not increase the maximum
number of hours.
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Mr. CUNNINGHAM. You don't have any notion that you would want
to change what the Congress has done in the hours of service?
Mr. VOLPE. That is correct, sir.
Mr. CUNNINGHAM. Thank you very much. That is all.
Mr. PICKLE. Would the gentleman yield?
Mr. FRIEDEL. Would you yield?
Mr. CUNNINGHAM. If I have the time.
Mr. PICKLE. I get very confused when you: talk about the State

and Federal jurisdiction. It seems to me that section 106 of this bill,
the Senate bill, actually provides the State can take over all the en-
forcement aspects of the regulatory system. Now, if that is so, it
seems that gets away from our generally accepted concept of Federal
regulation.
We allow these States to have this authority and are lessening

our Federal jurisdiction.
Aren't you saying that the States would have a much broader

power than they have now and that the Federal Government would
have less control? As a practical matter, 90 percent of the railroads
are interstate in nature. You are talking about giving the States this
authority over railway safety while only a very small portion of
the railroad industry is really intrastate.
So, if you limited the States to what they call the unique hazards

of origin that might be all right, but shouldn't you leave to the Fed-
eral Government this broad regulatory power, that is, the power to
enforce these laws?
Mr. VOLPE. The way it would work is this. First of all, the Secretary

would actually set the uniform national standards for rail safety. The
Federal Government, in turn, would work with the States in those
States where he believes they have the capacity to do a job. We don't
want to have them abolish agencies which they now have and which are
doing a good job. We would work with them and as long as they did
the job that we felt was essential and necessary, we would undertake
to allow to have them continue that job.
We can at any time say "State A you are not doing the job. We

will have a hearing to show cause why we should not terminate our
relationsships and the Federal Government take over the enforcement
in your State." So, we still would have the control.
Mr. FRIEDEL. Mr. Springer, do you want to be heard?
Mr. SPRINGER. May I be heard after Mr. Kuykendall ?
Mr. FRIEDEL. Yes. Mr. Kuykendall ?
Mr. KITYKENDALL. Mr. Secretary, it is good to have you before the

committee. Do you consider the fifth part, the repealing of existing
statutes, an essential part of this suggested group of changes that
you would like to see made in the Senate bill?
Mr. VOLPE. Yes, I do, Congressman, and you have to add that,

simultaneously with the repeal, would come the adoption of those laws
as standards by the Federal Government, so there would not be any
period in which you had no regulations in effect and in essence a period
where nobody was doing anything.
In other words, simultaneously with the repeal of those statutes

they would become part of our regulations in that State.
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Mr. KIIYKENDALL. It does not necessarily reflect my point of view, but
I am going to try to be an advocate of the labor group for a moment.
It would seem to me that the employees of the railroads feel that we
here in this committee in Congress are a little more accessible than you
are, as far as having the petition available and as far as their own com-
plaints are concerned.
I would like to hear this answered. I have no position, I am trying

to establish one.
Mr. VOLPE. I would say this, Congressman, the Federal Aviation

Administration sets standards; they propose rules. Those rules aren't
adopted as standards until such time as industry, labor, and anyone
concerned who wants to be heard, is given an opportunity to be heard.
Then the FAA, after hearing all of that testimony and getting letters
and replies and so forth, decides whether in the interests of safety of
the public, it is necessary to establish a new rule.
In this case, we would have an advisory committee whose brains we

would be picking from time to time. If we were going to adopt some-
thing that we felt was essential and necessary as a result of a.change
in technology that had developed, we would certainly be reviewing this
with the advisory committee before we undertook to do it.
We feel with the fast-changing technology that is taking place, and

there is more taking place in the last 25 years than in the last 1,500,
it is essential that the Department be in a position to do this.
There are those who feel the Secretary could be a pretty tough guy,

or be a dictator. I don't think under our form of Government that
would last very long because I think the Congress would step in very,
very quickly and say: "Hey, wait a minute; you are not doing the kind
of job we thought was going to be done," and they would repeal the
statute.
Mr. KIIYKENDALL. Now that we are passing hot potatoes around, let

me pass another one. The FAA and its relationships with the aviation
industry, the matter of Federal regulations, as they apply to labor-man-
agement contracts and labor-management agreements, in the presence
of a relationship between ALPA and airline labor contracts, who sets
mandatory retirement? Is this a negotiated thing or is this an edict
of the FAA
Mr. VOLPE. I think I know the answer but let me make sure, Con-

gressman. It was as I thought. The FAA in its judgment issued what
they believed was a maximum age for pilots. I have questioned that
myself, Congressman, and I think I am going to get some answers
to some questions that I have asked that might make a change in this
area.
The fact is that FAA did set a mandatory retirement age of 60 based

on medical evidence and other types of evidence. Of course, at 60 there
are some men who feel like 10, and John Volpe would like to place
himself in that category, and there are others at 60 who I don't think
I would trust to fly me anywhere.
So it is pretty hard, as you and I know, to establish a mandatory age

for retirement because there are some at 60 and 65 or 70 who are very
keen and very physically fit and mentally fit to do a job. Others, per-
haps at 55, are not able.
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It is hard to try to establish a standard that is fair to all. The maxi-
mum retirement age was established with a view towards conservatism
and I think when it comes to safety, if we are going to take a chance,
I would rather take a chance on the conservative side rather than on
the liberal side, and then find some fellow's reflexes did not respond as
quickly as they should have.
Mr. KITYKENDALL. You have emphasized a point very strongly in

your statement of hazardous cargo. Let me follow that a moment if I
may. I know you agree with all of us that we are probably living on
borrowed time as far as having some sort of unfortunate public dis-
aster. I think we have all just prayed that one of those bombs in Mr.
Cunningham's district didn't go off, and one of those tanks that
dropped in the Mississippi River didn't leak, and all the other close
calls we have had.
But we don't know how long this borrowed time is going to last.

I happen to know one of the TV stations in my home district in
Memphis, Tenn., just tonight is going to put on what I am afraid is
going to be a rather inflammatory, full 1-hour program on this
subject with actual pictures that have been taken in the area of bad
tracks leading to hazardous situations.
I think for the record it will be good now, if you could, to give us

some indication of what sort of speed you expect to move within this
area and a little bit of the type things that you might be planning to
do. I think the American people are almost demanding and will be
demanding later on some answers in this very, very serious field.
Mr. VOLPE. I don't think it would be closer to my own thinking,

Congressman, than the case as you stated it. Although when I first
came to Washington, I thought safety in the skies was really our
toughest problem and I don't say it still doesn't present many prob-
lems. Nevertheless, we are very happy to point out that 1969 was the
safest year in aviation history—or at least in the last dozen years.
I think, when I look at the total picture of the potential for disasters,

that railroad safety deserves as expeditious treatment as is humanly
possible. It would be our idea that within 6 months of the passage
of this act we would have a centralized reporting and information
dissemination system for all of these hazardous materials. Then a
bell would be ringing immediately when an accident occurred, and
the various forces that should be called into play would be known.
We feel this is extremely important. We are already taking some

actions in this hazardous materials area with the authority we have,
but in answer to your question, I would hope that within a year
we would be well on the road to really tabbing down responsibilities
and jurisdiction here so there would be no question. I referred to the
train that we rode on yesterday. We are developing the kinds of com-
puterization and machines that can actually see just what the condi-
tion of the track is, what is out there sideways, and what is overhead.
That train can run over the roadbed and if there is a flaw anywhere,
it can pick it up and notify the railroad immediately.
These are the kinds of things I envision that we have got to do and

do rapidly, and I would hope we could get the job done very effec-
tively if we get this law passed.
Mr. FRIEDEL. Mr. Springer.
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Mr. SPRINGER. Mr. Secretary, I would think probably when this bill
gets down for hearing before the subcommittee as well as when it gets
up to the full committee, it is going to be not just the scope of Federal
regulation but whether or not the States are going to retain the regu-
latory power which they now have. There is no doubt under your
proposed legislation that is exactly what you intend to do.
Mr. VOLPE. As I indicated earlier, we would have the establishment

of the standard or regulation. Each State wishing to participate would
have to be certified. We would not just say to a State,. OK, you can
do this job for us, do the inspecting for us, and everything else, with-
out knowing that they were going to do the job.
In other words, we could pull them up short any time if we didn't

feel they were doing the job. We would have that authority under
the terms of the bill. In those States where they are doing a good job
and are capable of doing that job, we don't believe we should sub-
stitute and add another big payroll to the Federal Government.
Mr. SPRINGER. You used these words: "present State-local enforce-

ment safety regulations remain in force until and unless preempted by
Federal action.' Now, what do you mean by those words?
Mr. VOLPE. We mean that during the period that we are developing

rational standards present State regulations would remain in effect.
Once a a national standard was adopted covering a particular safety
area, than the State regulation would no longer be in effect, it would
be presented. States would remain free to regulate in a given localized
area where they felt there was some need for going beyond what the
national standard called.
But other than that, we would preempt the State statutes by the

issuance of these national standards.
Mr. SPRINGER. Now, on that particular question where will you and

NARUC differ?
Mr. VOLPE. I think at the present moment we are probably not too

far apart. As a matter of fact, this is not exactly as I wanted it. This
business of legislating as you know, and I know from my governorship
days, is one of give-and-take. I don't think that NARUC is entirely
satisfied either.
Perhaps I am not entirely satisfied either but it is a compromise

which, I think, can get the job done.
Mr. SPRINGER. Have you had a conversation with the representatives

of NARUC on this?
Mr. VOLPE. Yes • we have.
Mr. SPRINGER. Neither one of you are adamant in your positions,

or are you relatively in agreement?
Mr. VOLPE. I would say we are relatively in agreement.
Mr. SPRINGER. Will NARUC testify to that?
Mr. FRIEDEL. We will hear them on Thursday.
Mr. VOLPE. They will be here; I trust they do.
Mr. SPRINGER. I think this is the great area or problem, Mr. Secre-

tary, where there would be a possibility, this is just opinion, but I
think I can read that this would be the area probably where we might
have the most agreement or disagreement about what ought to be
done. I think this is really what the turning of the point of the bill will
be, in my opinion.

44-340 0-70----4
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The Senate bill does not follow too closely your recommendations.
Your position, I take it, you are rather unalterably opposed to the
way the Senate bill is written; is that correct?
Mr. VOLPE. Only in certain language, Congressman, in which we

disagree with the positions they have taken.
Mr. SPRINGER. We are talking- about the seven areas which you de-

scribed on page 3. Now, some of those you are not in agreement at all

and in other you are not in agreement, partially?
Mr. VOLPE. Partially.
Mr. SPRINGER. Thank you, Mr. Chairman.
Mr. FRIEDEL. Mr. Secretary, on page 2 of your statement, you say

research into contributing causes of rail accidents, and for preventive
purposes, has been minimal, 11D coordinated, and poorly funded.
I am leading up to the question of how much money this is going to

cost How many new men are you going to need on your staff? Can
you give us an idea in dollars and cents?
Mr. VOLPE. The program would cost about $22 million a year for

the first 3 years, $15 million would be used for inspection enforce-
ment, $6 million for safety research and development, and about $1
million would go specifically to actual hazardous materials.
The number of people involved, I will take that off the top of my

head, I think it is about 40 additional people in the first year and I
guess it goes up to a hundred, probably the second or third year be-
yond the present numbers in the Federal Rail Administration.
Mr. FRIEDEL. That answers my questions.
Mr. SPRINGER. Mr. Chairman, may I have one question?
Mr. Secretary, in the safety field in the last few years, have the acci-

dents, and they seem to be on the increase, at least this seems to be the
testimony we are getting from almost everyone, are these accidents due
to failures of material or failure of personnel, or have you come to any
conclusions on that?
Mr. VOLPE. I don't think you can categorically say it is due to one or

the other. I would say that in quite a few cases you have developed a
roadbed situation by way of inadequate maintenance. With the very
tight financial picture in which most of the railroads find themselves,
perhaps in some cases they have not put as much into the maintenance
of roadbeds as might have been desirable and necessary.
There are various factors. We have a chart which shows that 27

percent of the accidents in 1968, were caused by human factors, 25
percent by a defect or failure of equipment, 26 and a half percent by
a defect or failure on the track or roadbed, miscellaneous 16.7, high-
way grade crossing accidents, 4.3. That is the breakdown.
Now, we can furnish this for the committee if you would like.
Mr. SPRINGER. Would that be satisfactory, Mr. Chairman?
Mr. FRIEDEL. Yes.
(The material referred to follows:)
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TRAIN ACCIDENTS BY GENERAL CAUSE
1968

MISCELLANEOUS

16.7%

DEFECT OR FAILURE
TRACK OR ROADBED

26.5%

*Excluding highway grade
crossing accidents

HUMAN FACTORS 27.1%

DEFECT OR FAILURE OF
EQUIPMENT 25.4%

TRAIN ACCIDENTS, 1963-68

Cause 1963 1964 1965 1966 1967 1968

Negligence of employees:
Observance of signals and orders 144 128 163 153 156 174
Use of airbrakes 27 43 36 41 60 57
Use of handbrakes 275 321 367 423 373 431
Use of switches 285 366 426 521 536 544
Other causes, including excessive speed 704 713 749 861 862 968

Total 1435 1,571 1,741 1,999 1,987 2,174

Defects in or failures of equipment:
Locomotives 75 76 76 76 99 101
Running gear 254 205 236 265 295 331
Wheels and axles 758 819 849 789 769 865
Brakes 134 122 109 180 142 199
Couplers and related parts 284 272 294 346 366 367
Car structure and other parts of equipment 153 176 174 187 226 179

Total 1,658 1,670 1,738 1,843 1,897 2,042

Defects in or improper maintenance of way and
structure:

Track 516 631 886 1,038 1,233 1,435
Other way and structure 183 220 260 390 610 688
Signal systems 3 4 2 0 1 5

Total 702 855 1,148 1,428 1,844 2,128
All other causes (including unknown) 1,027 1,221 1,340 1, 523 1, 566 1,684

Grand total 4,822 5,317 5,967 6,793 7,294 8,028
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TOTAL CASUALTIES, 1963-68

Accidents, all types 1 1963 1964 1965 1966 1967 1968

All Employees:
Killed 
Injured 

Passengers:

162
19, 268

180
20, 358

171
18, 992

162
18, 522

171
17, 948

146
17, 993

Killed 13 8 11 13 12 10
Injured 2,074 1,464 1,147 1,216 1,030 1,303

N on trespassers :
Killed 136 115 113 116 87 88
Injured 1,985 1,351 1,248 1,157 1,091 944

Trespassers:
Killed 527 576 569 611 580 568
Injured 569 621 576 584 607 561

Rail-highway grade crossings: Number of accidents 3,399 3,782 3,839 4, 117 3,955 3, 835
Total persons:

Killed 1,302 1,544 1,535 1,782 1,633 1,547
Injured 3,560 3,820 3,826 4,073 3,847 3,807

Total all classes:
Killed 2, 140 2,423 2,399 2,684 2,483 2,359
Injured 27, 456 27, 614 25, 789 25, 552 24, 523 24, 608

1 Employees not on duty included in nontrespassers (1963 only).

EMPLOYEE CASUALTY RATE PER MILLION MAN-HOURS WORKED

1963 1964 1965 1966 1967

Class of employee Killed Injured Killed Injured Killed Injured Killed Injured Killed Injured

III. Maintenance of way and
structures O. 17 10.64 0.29 11.85 0.22 10.76 O. 18 10.76 O. 24 10. 70

IV. Maintenance of equip-
ment and stores . 09 9. 57 . 06 10. 04 . 07 8.85 . 08 9.48 . 07 8. 83

V. Transportation (other
than train engine and
yard employees . 02 9. 12 . 04 9. 01 . 04 8.97 .03 7.56 . 05 7.22

VI(a). Transportation (yard-
masters, switchtenders
and hostlers) . 12 10. 05 . 08 9.40 . 04 8.91 . 04 9. 17 . 09 9. 07

VI(b). Transportation (train
and engine service) .21 24.60 .20 25.93 .23 25.97 .22 25.60 .22 26. 10

All employees .11 11.92 .12 12.50 .12 11.98 .11 11.93 .12 12.03

Total man-hours
(thousands) 1,398, 535 1,385, 202 1,319, 580 1,294, 926 1,224, 809

Mr. SPRINGER. If you took the rate of failures it would be about twice
much failure of road and track and material as it would be of person-
nel, is that about right? It is about 50 percent and 26 percent?
Mr. VOLPE. When you take the defect of the track and road. to-

gether with the defect of the failure of equipment, it is about 2 to 1
over the human factors.
Mr. SPRINGER. Thank you, Mr. Chairman.
Mr. FRIEDEL. I understand a bill was passed by the Public Works

Committee to try to eliminate a lot of grade crossings. That will be
part of your study of safety factors?
Mr. VOLPE. That is correct, a task force is now working, Mr. Chair-

man we are trying to develop all the statistics and material and
trying to determine how great a problem we have.
We know it is a great one but I am sure the Congress wants to know

in specifics what the magnitude is.
Mr. FRIEDEL. In some States they have certain areas in which the

trains have to go 5 miles an hour or 10 miles an hour. These are old
antiquated laws still on the books. Would this law give you the right
to repeal such restrictions?
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Mr. VOLPE. It would.
Mr. FRIEDEL. Mr. Pickle.
Mr. PICKLE. Thank you, Mr. Chairman.
Mr. Secretary, I am concerned that we are not a little inconsistent

here with respect to sections 105 and 106; 105, as I read the section and
as I read the exchange of letters between you and the Senate, intends
or says it will establish a national uniform law.
Yet, you go one step further in 106 and it seems to me that we are

going to wipe out this uniformity by putting the enforcement of the
safety laws in the hands of the States. Now, instead of having uniform-
ity, aren't we going to have a different interpretation of the proce-
dures on the Federal law in each of the States or the possibility there?
Mr. VOLPE. No, because a State before 'it can be certified must agree

they will adopt the Federal standards. Unless they do that, they will
not be certified for undertaking to enforce and to do this job.
Mr. PICKLE. Let us go a step further then. Under section 106, it

starts out by saying no provision of this act shall apply to the railroad
facilities, equipment, and operation within a State when the safety
practices applicable to same are regulated by State agency.
Then you lay out certain specifications. Then it goes on to say

except rolling stock and employee qualification." Now, in line with
the answer you gave me just previously, I am not a lawyer, but I take
it, except for the listed exceptions the other provisions in the act do
not apply in a certified State meeting the conditions of 106; is that
correct?
Mr. VOLPE. You are getting into legal interpretations there, Con-

gressman. I would prefer to have either Bob Kessler or Tom Tidd
who are lawyers answer that because I am just a humble layman.
Mr. PICKLE. I am too and I am trying to find an answer. I keep

finding inconsistencies in the measure as I read it.
Mr. VOLPE. Bob Kessler, I am sure, will be happy to answer that.
Mr. KESSLER. I am afraid I am going to have to ask you to repeat it

again.
Mr. PICKLE. I pointed out that section 106 states that no provision

of this act shall apply to the railroad facilities, equipment, and opera-
tion within a State when the safety practices applicable to same are
regulated by State agency. That is, this act would not apply when
safety procedures had been adopted by the State.
My second question was, though, I admitted I was not an attorney,

that I take it that except for the listed exceptions the other provisions
in the act do not apply in a certified State meeting the conditions of
106.
My question was, is that correct?
Mr. KESSLER. As I understand your question, that is correct.
Mr. PICKLE. Does that mean that section 107 which would repeal

all of these very safety statutes, would not apply then in a certified
State?
Mr. KESSLER. Of course, the statutes repealed by section 107 will be

enacted, if I can use that word, as Federal regulations of the same
nature as those developed by the Secretary.
Mr. VOLPE. It will be simultaneously.
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Mr. KESSLER. They will be included in those Federal regulations
which the State will have certified they have adopted within their own
State and are moving forward to enforce.
Mr. PICKLE. I think we are getting into confusing areas as far as

I am concerned as to just what is the authority of the Federal Gov-
ernment. The Secretary has said earlier he feels it would not really
repeal them, the Secretary would just reenact them.
Now, Mr. Secretary, that means that in effect what you are doing is

taking it upon yourself to enforce all of these various laws we have
passed over the years and you are just going to adopt them just by
straight rulemaking. If my statement was correct then we would have
nothing to do with it other than just hope that you put into force all
the laws we have passed over the years.
Am I incorrect in that?
Mr. KESSLER. The statute will require the Secretary to do this.
Mr. PICKLE. You are saying in all these various safety fields that

the Secretary actually will promulgate those rules and put them in
force and run the whole show?
Mr. KESSLER. Yes, sir, he will.
Mr. SPRINGER. Will the gentleman yield? I think the gentleman from

Texas raised this problem which he didn't say in so many words but
as a lawyer I can put it to you this way, the Secretary puts into effect
his regulations or the State suggests them to him and he certifies them.
Do you in effect, repeal the laws of Texas presently in existence as ap-
plicable to safety? Isn't that what you are trying to say, Mr. Pickle?
Mr. PICKLE. Texas or any State, what happens to these very statutes

that we have on the books?
Mr. KESSLER. I think I follow what you are saying. In section 105 of

the Senate version of the bill, as I understand it, the State may adopt
or continue in force any law, rule, or regulation or standard relating to
railroad safety until such time as the Secretary has adopted a rule
regulation, or standard covering the subject matter of such State
requirement.
Now, of course, at the threshold you have in some areas pursuant to

section 107, regulations promulgated right now. So to the extent that
they have entered the field, that is the Secretary's regulations, in those
areas they have preempted the States' laws in that respect, and the
interpretation of those rules by the Secretary and the standards that
the Secretary has already set forth, will be the guidelines for that State
that is certified to move forward in their regulation in that area. Of
course
' 
subsequently monitored by the Federal Government.

Mr. PICKLE. At that point you are saying also the State would have
the enforcement power?
Mr. VOLPE. If they had been certified.
Mr. PICKLE. Now, you made reference to the gas pipeline. I will

have to go back and reread that. It seems to me the clear intent was,
we wanted to reserve to the States in its area of safety, those matters
that were pertaining to intrastate operation, which is pretty sizable
in the gasfield.
But, was it clear in the intent that in intrastate operations there

would be Federal standards and that they would be federally enforced?
If that is what you are saying in this bill, I can understand it. But

if you are going to say you are going to set these standards and let
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the State enforce them once they are certified, I don't think we are talk-

ing about the same thing.
Mr. VOLPE. May I say this, the Gas Pipeline Act deals, we might call

it, with really a different system. A part of that system is clearly inter
-

state. I think we can all agree on that, the transmission lines. A par
t of

the system affects the interstate system but is essentially int
rastate

or local, that is, the gathering and distribution lines. The Sta
tes are

authorized to regulate the latter if their standards meet the 
Federal

standards.
The railroad system, it seems to me, is quite different, it is 

generally

all part of one interstate system except for that logging 
operation

and so forth we have talked about earlier.
We don't believe, really, there is an analogy to the intrastate g

ath-

ering and distribution in the gas pipelines. Rolling stock really is th
e

key difference.
Mr. PICKLE. We said in that particular act on the gas pipeline that

because of the preemption that the safety standard for interstate

transmission lines would be Federal standards enforced by Federal

regulations.
rou are saying to me this is not the same in the railroads and yet

most of your railroads are interstate in operation, more so than the

gaslines, nearly all railroads in one way or another are interstate?

Mr. VOLPE. That is correct.
Mr. PICKLE. Then why do you want to adopt a different standard

and say they are different?
Mr. FRIEDEL. My interpretation is that they want to adopt the same

standards as we now have under the pipeline system, rather than have
50 State laws we would have one Federal law.
Mr. PICKLE. I don't want to prolong this but I want to do a lot of

reading on this thing this evening, if I can. But I find myself con-
sistently being concerned about the inconsistency that you say you
want all of these powers, particularly broad safety enforcement and
you want to promulgate them and enforce them and yet section 106
says the State will have the enforcement powers if they are certified.
I can't understand the distinction. I am concerned there is a definite

inconsistency here.
Mr. VOLPE. May I say to you, Mr. Chairman and to Congressman

Pickle, and other members of the committee that we would be happy
to draft a letter for you indicating specifically so there should be no
question in anybody's mind.
I hope you understand that in the final development of the recom-

mendations which I have submitted to you today there were some com-
promises. I would like to get some legislation on the books this year.
tomorrow if possible. I know what is probably practical to get done
and what is not practical to get done.
I think personally I might have gone a little different route as each

of us in every situation might do. But when you are working together
with a body of agencies, groups and so forth, you try to develop some-
thing that you think will fly.
We believe this may fly. Now, it may have some defect that you and

I are going to have to look at again next year in the light of the experi-
ence we develop. We may decide that was fine but we didn't go far
enough or maybe we went too far. But in order to be sure you are able

0
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•

•

•

to understand what the language we have determined here really
means, in addition to its actual reading, we will be happy to submit for
the record a statement that will try to clear it up for you.
Mr. PICKLE. I will appreciate the letter and will be looking forward

to it. I must say, while I want the letter and I hope it will be helpful,
I must say to you that the committee has to write a bill and we just
can't take comfort in a letter or an exchange of letters that will be
helpful.
We are concerned if you do pass this particular bill that all our

safety statutes will be repeated and you, not Congress, will have full
rulemaking power.
I think this is a basic problem. We have to decide what happens to

all of these various statutes, State and Federal. Also, I am concerned
that you say you want to give the States their proper role.
It seems to me like you are giving them the enforcement powers,

not the Federal agencies, on interstate lines. I just think we are being
inconsistent.
Mr. VOLPE. May I just suggest, however, that under the terms of the

bill the Secretary of Transportation has the authority to terminate
any State's operations as soon as he determines after a hearing that
they are not doing the job that the certification process indicated they
were going to do. So we do have that protection.
But we will forward for the record additional comments so you

may have it and hope they will be some help and clarification.
Mr. PICKLE. Thank you, Mr. Chairman.
(The following letter was received by the committee:)

DEPARTMENT OF TRANSPORTATION,
OFFICE OF THE SECRETARY,
Washington, D.C., May 6, 1970.

Re Federal-State Relations Under S. 1933.
Hon. HARLEY 0. STAGGERS,
Chairman, Interstate and Foreign Commerce Committee, House of Representa-

tives, Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your committee's request for an

explanation of the interrelationship between Federal and State agencies in car-
rying out the provisions of sections 105 and 106 of S. 1933, "The Federal Rail
Safety Act of 1969" as passed by the State.
The Task Force Report submitted to me on June 30, 1969, enumerated nine

specific recommendations. No. 3 is as follows:
"3. Existing state rail safety statutes and regulations remain in force until

and unless preempted by Federal regulation. Administration of the program
should be through a Federal-State partnership, including state certification simi-
lar to the certification principles set forth in the Federal Natural Gas Pipeline
Safety Act of 1968."
The certification provisions of section 106 of S. 1933 closely parallel the certi-

fication provisions of section 5 of The Federal Natural Gas Pipeline Safety Act
of 1968, Public Law 90-481.

Section 105 of S. 1933 declares that laws, rules, regulations and standards re-
lating to railroad safety shall be nationally uniform to the extent practicable. This
policy reflects the interstate character of the rail system and recognizes the con-
comitant need for uniformity. To avoid a lapse in regulation, Federal or State,
after a Federal safety bill has been passed, section 105 provides that the states
may adopt or continue in force any law, rule, regulation or standard relating to
railroad safety until the Secretary has promulgated a specific rule, regulation or
standard covering the subject matter of the state requirement. This prevens the
mere enactment of a broad authorizing Federal statute from preempting the field
and making void the specific rules and regulations of the states. Therefore, until
the Secretary has promulgated his own specific rules and regulations in these
areas, state requirements will remain in effect. This would be so whether such
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state requirements were in effect on or after the date of enactment of the Federal
statute. However, when the Secretary has promulgated rules and regulations in
areas covered by state statutes, rules, regulations or standards, such state re-
quirements will then be preempted and the Federal requirements will become
the uniform enforceable provisions throughout the Nation.

Section 105 additionally provides that a state may adopt or continue in force
an additional or more stringent law, rule or regulation relating to rail safety
when necessary to eliminate or reduce a local safety hazard when not incom-
patible with any Federal requirement and when not creating an undue burden
on interstate commerce. The purpose of the provision is to enable the states
to respond to local situations not capable of being adequately encompassed
within uniform national standards. It provides the states with authority to
regulate individual local situations where necessary to eliminate or reduce par-
ticular local railroad safety hazards. Since these local hazards would not be
statewide in character, there is no intent to permit a state to establish state-
wide standards superimposed on national standards. Such unique circumstances
are not always amenable to broad Federal regulatory authority and are more
readily identified and corrected at the local level.

Section 106 provides that when a state certifies to the Secretary that it—
"(1) has regulatory jurisdiction over the safety practices of such rail-

road facilities, equipment, rolling stock and operations;
(2) has adopted each Federal safety rule, regulation and standard applic-

able to such railroad facilities, equipment, rolling stock and operation estab-
lished under this Act as of the date of the certification;
(3) is enforcing each such rule, regulation and standard, as interpreted

by the Secretary and the law of the State makes provision for the enforce-
ment of same by such state agency or courts of the State by way of in-
junctive and adequate monetary sanctions substantially the same as are
provided under this Act; . . ." (Italic supplied.)

the other provisions of the Act, except sections 103, 105, 108 and 106(f), will not
apply to such railroad facilities and equipment within the certifying state. The
essence of this section is that the State comes forth showing that it can do the
safety job through the use of its own personnel and facilities based upon the
required adoption by it of the Federal safety rules, regulations and standards
prescribed and interpreted by the Secretary. However, it is clear that should
a state not be able to perform in each of the required areas, the Secretary may
revoke ce,rtification pursuant to the provisions of the Act, and assert Federal
implementation of the rules, regulations and standards. In such a situation the
burden of proof would be on the state agency to show that it was satisfactorily
enforcing the program.
Thus, section 106 will enable the Department of Transportation to take ad-

vantage of the existing expertise in rail safety within certain states which have
taken the required actions and have qualified personnel to carry out a safety
program. It should be noted that the assessment and compromise of penalties,
referral of cases for prosecution and requests for injunctive relief in matters
involving rolling stock and employee qualifications remain within the exclusive
purview of the Secretary, while, the certifying state would conduct investiga-
tive and surveillance activities. Further, where the scope, intent, or meaning of
any rule, regulation or standard prescribed by the Secretary is at issue between
a state and a carrier the section specifically provides that the Secretary shall
interpret the, rules.
Neither the certification nor the "agreement" process would be applicable to

those rail safety statutes not repealed nor to the hazardous materials provisions
of Title 18 of the United States Code insofar as these latter provisions affect rail
safety. For this reason, it is most important, in order to enable certifying states
to do the complete job within their borders and for those other states which can
do part of the job, that existing rail safety statutes be repealed. Section 107 of
S. 1933 addresses itself to this question. As passed by the Senate, this section
would repeal the Accident Reports Act, the Ash Pan Act, the Investigation of
Safety Devices Act, the Medals of Honor Act, •the Safety Appliance Acts (ex-
cept the Power Brake Amendments thereto), and the Signal Inspection Act The
substantive provisions of these Acts and all of the orders, rules, regulations,
standards, requirements and permits prescribed or issued under them would be
continued in full force and effect as regulations of the Secretary. Section 107 of
S. 1933 does not repeal the Power Brake Amendments to the Safety Appliance
Act, the Locomotive Inspection Act, the Hours of Service Act, or the hazardous



53

materials provisions of Title 18. These provisions of Title 18 are intermodal and
therefore should not be repealed. Appropriate language can be 'drafted to protect
against administrative enlargement of the hours of service limitations so that
the intent of Congress in the passage of the recent Hours of Service Amendment
will be preserved. Additionally, appropriate language can be drafted to include
the Hazardous Materials provisions of Title 18 within the certification process
insofar as rail transport is concerned. Unless these statutes are repealed, certi-
fication will not reach them and Federal inspectors will be required in certi-
fying states with respect to enforcement of these unrepealed statutes. Therefore,
unnecessary and costly duplication of effort will result. In addition, when they
are repealed the continuation in full force and effect of all rules, regulations
and standards promulgated under these Acts and the immediate promulgation

a of the substantive language of each of the Acts themselves as regulations, as-
sures that not one minute of lost safety jurisdiction and enforcement will occur.
This process will foster a smooth transition into the new era of comprehensive
rail safety regulation.

Sincerely,
• JOHN A. VOLPE, Secretary.

Mr. FRIEDEL. Thank you. Thank you, Mr. Secretary.
Mr. SPRINGER. Mr. Chairman, I want to say this is a good state-

ment. I read the whole thing through before I came and it has laid
out very well exactly what your position is. I am happy to hear, Mr.
Secretary, that you are willing, within some reason, to come to com-
promise and legislation comes better through compromise.
After this committee gets through with this bill, we then have to

sit down in a compromise with the Senate. So, we may not come up
with a bill that will satisfy me or you, but I think this committee
will try to come up with the best one we can, in the public interest,
but I think your recommendations are good.
Mr. FRIEDEL. I want to thank you. This concludes our hearings

today.
There will be no hearing on this bill tomorrow but we will resume

again on Thursday and have the NARUC and the Engineers on
Thursday.
After Easter we will hear the railroad unions.
(Whereupon, at 11:45 p.m., the hearing adjourned to reconvene at

10 a.m. Thursday, March 19, 1970.)





RAILROAD SAFETY AND HAZARDOUS MATERIALS
CONTROL

THURSDAY, MARCH 19, 1970

•
HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS,
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,

Washington, D. C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2123,
Rayburn House Office Building, Hon. Samuel N. Friedel (chairman)
presiding.
Mr. FRIEDEL. The subcommittee will come to order.
This is a continuation of the hearings we are having on H.R. 14417

and a number of bills relating to the Federal Railroad Safety Act.
Our first witness today is a very distinguished gentleman from

Maryland, a good friend of mine who is doing a wonderful job. It
gives me great pleasure to welcome Mr. William 0. Doub, chairman
of the Maryland Public Service Commission.

STATEMENTS OF WILLIAM 0. DOUB, MEMBER, EXECUTIVE COM-

MITTEE, NATIONAL ASSOCIATION OF REGULATORY UTILITY

COMMISSIONERS, AND CHAIRMAN, MARYLAND PUBLIC SERVICE

COMMISSION; AND GEORGE I. BLOOM, VICE PRESIDENT, NARUC,

AND CHAIRMAN, PENNSYLVANIA PUBLIC UTILITY COMMISSION;

ACCOMPANIED BY WALTER R. McDONALD, CHAIRMAN, NARUC
COMMITTEE ON RAILROADS, AND COMMISSIONER OF GEORGIA

PUBLIC SERVICE COMMISSION; JOSEPH J. BROWN, COMMIS-
SIONER, NEBRASKA STATE RAILWAY COMMISSION; HAMMOND
FOWLER, COMMISSIONER, TENNESSEE PUBLIC SERVICE COMMIS-
SION; CARL R. JOHNSON, CHAIRMAN, OHIO PUBLIC UTILITIES

COMMISSION; MERLE FORST, SECOND VICE PRESIDENT OF NA-

TIONAL CONFERENCE OF STATE TRANSPORTATION SPECIALISTS

(NCSTS), AND DIRECTOR OF BUREAU OF TRANSPORTATION OF

PENNSYLVANIA COMMISSION; AND PAUL RODGERS, GENERAL

COUNSEL, NARUC

Mr. DouB. Mr. Chairman, I am delighted to appear here this morn-
ing before the distinguished chairman and distinguished members of
this subcommittee. I am a member of the executive committee of the
National Association of Regulatory Utility Commissioners, commonly
known as the "NARUC." I am also chairman of the Maryland Public
Service Commission.

(55)
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I am accompanied this morning by: George I. Bloom, first vice
president of the NARUC and chairman of the Pennsylvania Public
Utility Commission; Walter R. McDonald, chairman of the NARUC
Committee on Railroads and a commissioner of the Georgia Public
Service Commission; Joseph J. Brown, commissioner of the Nebraska
State Railway Commission; Hammond Fowler, commissioner of the
Tennessee Public Service Commission; Carl R. Johnson, chairman
of the Ohio Public Utilities Commission; Merle Forst, second vice
president of the National Conference of State Transportation Special-
ists, commonly known as "NCSTS," and director of the Bureau of
Transportation of the Pennsylvania Commission; and Paul Rodgers,
NARUC general counsel.

THE NARUC

The NARUC is a quasi-governmental nonprofit organization
founded in 1889. Within its membership are the governmental bodies
of the 50 States and of the District of Columbia, Puerto Rico, and
the Virgin Islands engaged in the regulation of carriers and utilities.
Our chief objective is to serve the public interest by seeking to im-
prove the quality and effectiveness of government regulation.
We of State regulation have long been vitally concerned with rail-

road safety. Historically, the States were the first to develop safety
regulation to protect the public interest in railroad transportation.
The earliest State agencies have the authority to enforce railroad
safety standards were established as follows: Rhode Island in 1839;
New Hampshire in 1844; Connecticut in 1853; New York and Ver-
mont in 1855; Maine in 1858; Ohio in 1867; and Massachusetts in 1869.1
It was not until 1887 that Congress created the first Federal regula-
tory agency—the Interstate Commerce Commission.

THE NEED FOR A FEDERAL-STATE PARTNERSHIP IN RAILROAD SAFETY

We appreciate very much this opportunity to make our views known
on H.R. 7068, H.R. 14417, S. 1933 and other identical and similar bills
regarding railroad safety. Our testimony here today is in implemen-
tation of the resolution, set forth in appendix A to this statement,
proposing a Federal-State partnership in railroad safety, which was
unanimously adopted on October 9, 1969, by the NARUC assembled
in its 81st annual convention in Denver, Colo.
We are pleased to join with the distinguished members of the sub-

committee and its dedicated staff in a study of the subject matter of
these bills with the hope that we can assist you in arriving at a deci-
sion which will best advance the public interest.
The NARUC supports the enactment of Federal legislation gov-

erning railroad safety.
There is a rapidly growing concern across America regarding the

safety of operation of our nationally integrated railroad system. This
concern was spawned and is fed by the all-too-frequent accounts of
fatalities, personal injury and property destruction arising from de-
railments or collisions occurring on railroads.
The opportunity for accidents on our railroad system is massive.

1 The Economics of Regulation by Charles F. Phillips, Jr. (Revised edition--1969), p. 88.
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The railroads serve 45,000 U.S. communities over 212,000 miles of
right-of-way—the equivalent of a separate transnation rail route every
17 miles from the Canadian border to Mexico and the gulf. Total
miles of track within the Nation reaches 340,000 when you combine
multiple main tracks, yard tracks, and sidings.
The national locomotive and car fleet numbers over 1.8 million units

—enough to form a solid train 15,000 miles long, spanning the conti-
nent five times.
The railroads' 30,000 locomotive units provide a power capability

of 46 million horsepower—equal to all the steam-electric generating
plants in 29 States.
The railroads' freight load, 43 percent of all freight traffic moving

between U.S. cities, amounts to 750 billion ton-miles annually—equiva-
lent to moving all the furnishings of America's 57 million households
12 miles every day.

Three-quarters of a million people work in the railroad industry.
The safety problems inherent in these statistical measurements of a,

dynamic industry are intensified by the ever-greater capacity and in-
creasing speeds of the rail car fleet.

Freight car capacity has increased about 10 tons over the 51-ton
average of 20 years ago. The average car travels 53 miles a day, com-
pared to 45 then. The typical train now pulls 70 loaded and empty cars
instead of 52, and has a load of 1,700 tons compared to 1,100 tons two
decades ago.
New freight cars carry an average of about 80 tons. Now there are

giants of 100 tons or more, and some carry 400,000 pounds in a single
car.
More Freight trains travel at 60 miles an hour, and 70 is no longer

unusual.
While the average train hauls 1,700 tons, many haul 10,000, some

haul 20,000, and the former Pennsylvania Railroad has run experi-
mental trains carrying over 30,000 tons of ore in 300 cars stretching
up to 3 miles and powered by eight locomotives. They are believed to
be the heaviest trains ever operated.
The heavy loads and high speeds place terrific stress on track and

ballast. Huge new cars have higher centers of gravity and require
modern track and gentler curves to keep their balance. Thousands of
bridges need to be strengthened.
This steady intensification in the risks involved in railroad opera-

tions has resulted in grade crossing accidents becoming the major
• cause of fatalities in railroading. They account for 65 percent of the

fatalities resulting from all types of railroad accidents. Annually,
about 4,000 accidents produce approximately 1,600 deaths.
The most obvious trend in railroad safety is the large and steady

increase in the number of train accidents. The 8,028 train accidents re-
corded in 1968, represent a significant increase, by any yardstick, over
the 4,148 recorded in 1961. Derailments account for two-thirds of the
total.
When we consider these facts within the context of our estimated

rapid population rise—from the present near 200 million to over 300
million people by the year 2000—and of projected phenomenal eco-
nomic growth—we must recognize that the substantial safety prob-
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lems of today will assume awesome dimensions tomorrow unless gov-
ernment mounts a vigorous safety program which is equal to the
challenge.
We believe that America's railroads are on the threshold of a new

golden age of service. Railroad transportation, which in essence is
based on the enduring efficiency of the flanged steel wheel on the steel
rail, is the one domestic carrier that can concentrate mammoth loads
in limited spaces and move people and goods with an efficiency and
minimal drain on national resources which will become ever more
.vital to all America. However, this golden age of railroading must not
be disfigured by the strain of an ugly safety record.
Accordingly, the great issue in the field of railroad transportation

today is, not whether Federal legislation should be enacted, but rather
what kind of Federal legislation will provide the strongest and most
effective means for protecting the public, railroad employees, and
property against the hazards of railroad operations.
Mr. Chairman and members of the committee, the matter of safety

problems, however, have not been ignored by the State commissions.
They have been a matter of very vital concern. Many of the State
commissions, not all of them, but many of them, have been in the fore-
front of the regulation of safety in railroad service.
My own State, just to digress from the prepared statement, last

year personally inspected at staff level every single piece of rolling
stock that moved through Maryland in 1969, every single car, every
single piece of equipment. Our State commission put in over 500 man-
hours in inspecting the 11 railroads and the equipment that they
operate in the State of Maryland.
As a result of that inspection voluminous defects were reported to

the railroads, corrective action was demanded and the railroads re-
ported back to us that much of these defects were corrected.
The inspection of freight yards has also been a matter of concern.

We upgraded between 8 and 9 miles of freight yards in our State last
year, requiring a correction of defects which were found.
Mr. KITYKENDALL. Mr. Chairman, may I ask the gentleman to

clarify a point: every time we have had anyone before this committee
from the Federal level, they have pointed out that their area of safety
authority was severely limited.
Is your area of safety authority limited in Maryland as to what

you really have authority over as far as safety is concerned, as it is
on the Federal level?
Mr. DOTTB. No sir; I don't think so. The matter of regulation of

signaling, air brakes, locomotives, of course, has been taken away from
us; that ,s at the Federal level. But as far as State authority we have
as broad State authority as I think could be given to us.
Mr. KITYKENDALL. So you are not limited in what you can put your

finger on when you start inspecting a rail yard as the Federal man is
limited?
Mr. DOITB. No, we have a power of assessment, where the defects are

not corrected; we can assess the railroad up to $25 a day for the
violation.
Mr. KITYKENDALL. Is this authority prevalent throughout your

memberships?
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Mr. DOUB. I don't think it is in many of the States what it should
be; I don't think the dedication to railroad safety and inspections
in some of the State levels is what it should be. I think this is admitted.
But we feel that the States that are not doing their utmost in this

area should be encouraged to do it rather than to preempt the States
because many, many of the States are doing a rather superb job.
Chairman Bloom of Pennsylvania will, I think, report to you on

that a little later.

THE PROPOSED FEDERAL-STATE PARTNERSHIP

We believe that the public interest requires that Federal railroad
safety legislation include two important principles. First, the legis-
lation must not only preserve the right of the States to continue to
engage in the development of rail safety regulations, but also must
encourage the States to commit their creative energies in this impor-
tant field. Those States that have lagged should be encouraged to get
into it with both feet. Second, the legislation must stimulate a vibrant
Federal-State partnership in the enforcement of rail safety regula-
tions which draws fully upon the resuorces of both. I shall now treat
each of these principles in greater detail.

A. STATE INTENSIFICATION OF FEDERAL SAFETY REGULATIONS

Section 105 of S. 1933, while expressing the congressional intent
that Federal safety regulations "shall be nationally uniform to the
extent practicable," nevertheless permits a State agency to adopt safe-
ty regulations more• stringent than the Federal regulations when the
State regulations do not create an undue burden on interstate com-
merce and when they are necessary to protect the public and railroad
employees against local safety hazards.
The Association of American Railroads (AAR), the spokesman

for railroad management, has sought to destroy this important safe-
guard by seeking to provide in lieu thereof that State safety regula-
tions would be preempted by the mere adoption of Federal regula-
tions on the same subject, although the latter may be weaker and
afford less protection to the public and railroad employees. In such
instances, the States would lose their present jurisdiction to adopt
more stringent regulations governing such property as track, road-
bed, or bridges and in effect would be bound by the lowest common
denominator—the national minimum standard. More recently, AAR
has sought to emasculate this section by adding such modifiers to the
term "local safety hazard" as would render it meaninglesa in the con-
text of an interstate business.
We believe such efforts by AAR are hostile to the public interest.
The vast variations in terrain, climate, and population patterns

within this Nation logically require that the States retain sufficient
flexibility to impose more stringent requirements where necessary to
meet changing safety needs along railroad routes. Many Stees have
made valuable and worthwhile additions to railroad safety and such
creative efforts have proved to be and should continue to be fruitful
sources for strengthening rail safety.
The prescription of exclusive preemptive Federal regulations

would, in many cases, subject the public and railroad employees to
44-340-70---5
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greater hazards than they now face. A staff of safety experts in Wash-
ington, no matter how proficient or dedicated, could not possibly
fashion a safety code, no matter how classified according. to, popula-
tion density or other factors, which would be adequate in all circum-
stances in a country as diverse and as large as this one.

Clearly, an overlay of State expertise is required to effectively deal.
with these unique problems. Not only would State intensification of
regulations strengthen the Federal safety program, but continued,
State participation in the study of safety problems of railroading.
would result in a cross-fertilization of ideas and techniques among the
several States and the Federal Government which would further ad-
vance the effectiveness of safety regulation.
A A.R, instead of supporting viable State participation, wants abso-

lute national uniformity in safety standards. Apparently, it feels that
such standards would be the cheapest ones to comply with, although.
this is doubtful due to the high cost of train accidents. We believe that
sufficient latitude must be reserved to the States to formulate tailor-
made solutions to local safety hazards if the public safety is to be.
protected to the maximum extent practicable.
There are no bodies that are closer to the local problems in the rail-

road industry than the commissions operating at the State level. While'
we don't appear, today, and tell this committee that the State com-
missions are doing the best job possible, we think that many of them
are.
To encourage those that are not to do so by the establishment of

minimum standards with certification of those States when they are'
in a position to enforce those standards is a more correct answer. We'
support the bill as it came out of the Senate.
Now, at this time, I would like to defer to the chairman of 'the Penn-

sylvania Public Utility Commission, who is also the first vice presi-
dent of NA_RUC, who will discuss the enforcement of safety regula-
tions at the State level by State commissions.
Mr. FRIEDEL. Concerning H.R. 14417 and your proposed amend-

ment, S. 1933, can you draft your amendment to the House bill rather'
than the Senate bill?
Mr. DOUB. Yes.
Mr. FRIEDEL. Would you do that?
Mr. DOUB. Yes.
Mr. RODGERS. Mr. Friedel, we support section 105 as passed by the'

Senate. If this committee should decide to report one of the House'
bills, we would like to see section 105 inserted in the House bill.
Mr. FRIEDEL. Just refer to the House bill in your amendment as

proposed, and then identify the section that you want in ILR. 14417:
Mr. Kuykendall ?
Mr. KUYKENDALL. I would like to go ahead and ask a couple of'

questions on the specific thoughts you have been on before we go to•
the other portion of the testimony.
So we can have our thoughts completely straight, the bill that is

before us says, and it is my understanding, that if a State wishes to
place standards that are more stringent on any particular subject
covered by the bill that they have to show reason and then they are
allowed to do so, or if the regulation is already in existence, which in
most cases it will be, the only thing you have to do is to be able to,
show that in your State a different circumstance exists.
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For instance, going from one State into another, you have hundreds
of miles of straight track down the prairie and then you get into a
mountainous State, obviously that mountainous State has a different
situation.
Now, first, is it your opinion that the burden of proof of the differ-

ent circumstances is upon the State?
Mr. DOUB. I think the answer would have to be "yes" on that, sir.
Mr. BLOOM. The burden of proof is upon the States.
Mr. KUYKENDALL. So you agree that the burden of proof here

should and must be on the State the way the particular act is written?
Mr. BLOOM. Yes, I think we would take that position, sir.
Mr. KITYKENDALL. This is one thing I want to get clear in under-

standing that any time a State has an unusual circumstance it either
has to justify its present position or justify a new position that they
wish to take because of the new circumstance to the national level.
Thank you.
Mr. FRIEDEL. Secretary Volpe appeared before the committee on

Tuesday and he said he would like to repeal all of the safety laws that
we have and then put them under the rules and regulations.
These are laws on the books today. They are established and en-

forceable. Now, if we do it the other way he can change his mind next
month or 6 months from now on the regulations. How do the com-
missions feel about that? Should it be done by law, or should it be done
by rules and regulations?
Mr. Brow. I think our position would be in favor of keeping the

present existing statutes. Perhaps our general counsel could give a
more detailed answer to that.
Mr. RODGERS. That is our position, Mr. Friedel, it is set forth on

page 17 of our testimony that the existing statutes should be retained 
because they encompass important safegards which have been care-
fully developed by the Congress over many years.
Mr. FRIEDEL. We will hear from Mr. George I. Bloom, chairman

of the Pennsylvania Public Utility Commission.

STATEMENT OF GEORGE I. BLOOM

Mr. BLOOM. Thank you, Mr. Chairman. Members of the subcom-
mittee, we would like to urge at this time that section 106 of S. 1933
be incorporated in H.R. 7068 as you have suggested. Is that the bill you
suggested?
Mr. FRIEDEL. H.R. 14417.

STATE ENFORCEMENT OF SAFETY REGULATIONS

Mr. BLOOM. H.R. 14417, so that section 106 of S. 1933 would be in
that. This section establishes two avenues of Federal-State coopera-
tion. One is based on the certification and the other is based on
agreement.

1. CERTIFICATION

Now, this is very important to distinguish between the two, one on
certification and the other on agreement. Agreement , between they
Department of Transportation and the regulatory bodies of the State.
Under this concept, a State agency which adopts the Federal safety
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regulations as a minimum and which has the ability to effectively
enforce these regulations, is permitted to administer a comprehensive
rail safety program within that State. The criteria for this State par-
ticipation is congressionally prescribed, and administrative discretion
is restricted to determining whether or not the congressional criteria
have been satisfied. State adoption and enforcement of the Federal
regulations is reflected by a State agency submitting to the Secretary
of Transportation an annual certificate accompanied by supporting
information depicting the State program. If the Secretary of Trans-
portation finds through surveillance procedures, that a State agency
has an inadequate enforcement program, he is authorized to reject
the certificate and assert Federal regulation. When the Secretary ques-
tions the adequacy of State enforcement, the burden of proof is upon
the State agency.

Section 106(d) of S. 1933 provides that those State agencies re-
quiring financial assistance to conduct comprehensive rail safety pro-
grams may receive Federal funds up to 50 percent of the cost of the
programs if approved by the Secretary.
The provision of financial assistance to such State agencies, on a dol-

lar-for-dollar matching basis, will not only invigorate State partici-
pation but will also permit the Congress to implement its national
safety program for far less than what it would otherwise cost for
the Federal Government to assume the entire financial burden. In
other words, the use of matching funds would in effect pull State
money into a Federal program.
The certification concept will force every State in the Nation to

either: Administer and enforce an effective rail safety program which
equals or exceeds what the Federal enforcement capability would
otherwise be in that State or else turn over to the Federal Govern-
ment the primary responsibility for rail safety in that State.
The incorporation of the certification concept in Federal rail safety

legislation was agreed to in the report submitted to Secretary of
Transportation John A. Volpe, on June 30, 1969, by the task force on
railroad safety. The task force consisted of Federal Railroad Adminis-
trator Reginald N. Whitman, as chairman, three State commissioners
selected by the NAR1IJC,1 and four representatives of railroad labor
and four of railroad management. The task force made nine recom-
mendations, number 3 of which included the statement that: "Ad-
ministration of the program should be through a Federal-State
partnership, including State certification similar to the certification
principles set forth in the Federal Natural Gas Pipeline Safety Act of
1968." However, this recommendation has since been ignored by AAR.
Instead, AAR wants total Federal preemption in the regulation of

railroad safety with the extent of State participation, if any, to be
determined by an agreement—the terms of which will be dictated by
the Federal Railroad Administration. This relationship treats the
States—not as partners—but as lackeys.
More recently, AAR has indicated a willingness to accept a limited

form of certification concept which would only permit State inspection
but no meaningful State prosecution for safety violations. In other

1 The State commissioners were Commissioner Charles .T. Fain of the Missouri Public
Service Commission, Chairman Willis F. Ward of the Michigan Public Service Commission,
and Commissioner John P. Vukasin, Jr., of the CalifoPnia Public Utilities Commission.
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words, AAR wants to centralize all prosecutions in DOT as a shield
against State prosecutions irrespective of the fact that the railroads
serve 45,000 communities over 340,000 miles of track.
As we have indicated earlier in our testimony, States have been

engaged in railroad safety regulation for over 100 years and to our
knowledge they have not developed an unreasonable record in prose-
cuting safety violations. What rational justification is there now
for robbing the public and railroad employees of this important
safeguard?
We do not believe that such an overly centralized, heavyhanded

bureaucratic approach is in accord with the goals of this subcommittee
or of the administration.

President Nixon, in addressing the National Governors' Confer-
ence in Colorado Springs on last September 1st, pledged a new strategy
for reforming Government, and stated that:
This must be a cooperative venture among governments at all levels, because

it centers on what I have called the "New Federalism"—in which power, funds,and authority are channeled increasingly to those governments that are closestto the people.
The essence of the New Federalism is to help regain control of our national

destiny by returning a greater share of control to State and local governments
and to the people...
. . . A new day has come, in which we recognize that partnership is a two-way

street, and if the partnership is to thrive, that street has to be traveled—both
ways.
This poses a new challenge to the States—not only to administer programs

but to devise programs; not only to employ resources, but to choose the things
for which they should be used.

This philosophy of intergovernmental relations was also reflected
in the "Creative Federalism" of President Johnson and in his State
of the Union address of 1967 when he announced his objective of
achieving a "total working partnership" between the Federal and
State Governments.
The certification concept for intergovernmental cooperation is not

only in accord with this philfrophy for strengthening our federalism,
but also offers a vital and practical means for drawing all available
Federal and State resources into unified effort to protect the safety
of the public and railroad employees. Permitting the States which
have or can develop the requisite expertise and manpower to conduct
effective rail safety programs, will afford the Federal Government the
opportunity to concentrate its efforts in those States which are unable
to conduct such programs.
The Federal Government, with its vast domestic and foreign com-

mitments, simply is not wealthy enough to fully staff all of its en-
forcement programs. I know of no Federal Government program which
is amply staffed with personnel.
For example, the FRA Bureau of Safety reports the present strength

of its field inspection and investigatory staff as follows: 57 general
safety division inspectors (freight and passenger cars) ; 50 locomotive
safety division inspectors (locomotives) ; 16 signal and train control
division inspectors block signal, and traffic confrol systems) ; 27 cleri-
cal personnel; and 22 superivsory personnel. This represents a total
of 123 inspectors, nationwide, to enforce existing Federal safety laws
with respect to over 1.8 million units of rolling stock operating over
240,000 miles of track. Obviously, this staff is woefully inadequate to
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meet the public need especially under an expanded program such as
proposed by the pending railroad safety bills.
In Pennsylvania alone, we have 16 full-time engineers exclusively-

enaaged in making railroad inspections and recommendations for elim-
inaing rail hazards.

-We have been active in the field of rail safety for more than half a
century. Our rail safety regulations have been subject to continuous re-
vision to reflect changing public safety needs and technology. I wish
to briefly cite two illustrations which are typical of our many faceted
safety program.
As a result of increasing railroad derailments, we initiated a formal

investigation involving each of the 50-plus railroads operating in.

Pennsylvania. The investigation was effective in reversing the derail-

ment trend. For example, the number of derailments decreased from
604 in 1967, to 523 in 1968. As a corollary, railroad injuries have con-
sistently decreased from 1,287 in 1965, to 1,082 in 1968. Noncasualty
railroad accidents have decreased from 659 in 1967, to 620 in 1968 with
a 21.6 percent decrease in property damage.
The Pennsylvania Commission has also initiated a survey and re-

view of every bridge carrying a highway over a railroad or a railroad

over a highway. Out of approximately 5,000 such bridges in the State,

almost 400 have been identified as not being capable of carrying cur-

rent legal highway loads and most, but not all, are on highways not
currently eligible for expenditures of funds administered by the Fed-
eral Highway Administration.
Our regulatory program, which is based on the aggressive enforce-

ment of strong, progressive rules and regulations, copies of which have
been furnished to you,' would be largely destroyed by the preemptive
approach advocated by AAR.
Other States have made contributions to railroad safety similar to

that made by Pennsylvania, and still other States are active in rail

safety but to a lesser degree.
Another example of deficient Federal staffing is found in the case

of the Natural Gas Pipeline Safety Act which was signed into law by

the President on August 12, 1968. The Office of Pipeline Safety, which

was established within the Department of Transportation to admin-

ister the act, now has a total staff of 21 persons including clerical per-

sonnel. Although it has been over a year since the act became effective,

the Office of Pipeline Safety still has no field enforcement staff and the,

enforcement which is being done "today under the act is being con-

ducted by State personnel.
I do not mean to reflect that this act was not a proper act and I

do not mean to reflect that those who are working in the Gas Safety

Division are not doing a good job. Our division on gas safety has
cooperated with them, our people are working, taking over their func-
tions in gas pipeline safety in interstate commerce and we are doing
practically the entire job, not only for ourselves but for them and
with their advice, working together. We are doing an outstanding job
in the pipeline safety in Pennsylvania.
Another example of deficient staffing is reflected by the 242 au-

thorized field officers of the Interstate Commerce Commission who are

1 The material referred to has been placed in the committee's files.

4
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1

'charged with the duty of auditing or enforcing economic laws and
'regulations governing a wide range of railroads, motor carriers, water
carriers, oil pipelines, freight forwarders and others subject to ICC
-jurisdiction.

Federal staffing problems in the enforcement field are obviously
.chronic and of long-standing duration. Accordingly, the public in-
'terest Clearly demands that the Federal staff be supplemented by all
available State inspectors as an integral part of a national rail safety
:program. State resources are too valuable to discard. Certification is the
most effective means to accomplish this important goal.
I now want 'to comment on the agreement concept of the bill and

ask that this portion also be written into the bill which you have
'under consideration.

2. AGREEMENT

In order to complement the certification concept and to broaden
the opportunity for State participation, section 106(c) of S. 1933 con-
tains the agreement concept. In those cases where a State agency is
runable to satisfy the congressionally prescribed criteria for adminis-
tering a railroad safety program pursuant to certification, the Secre-
tary of Transportation is empowered to enter into an agreement with
such State agency authorizing such agency to provide all or any part
of the inspection service necessary to obtain compliance with Fed-
.eral safety standards.

AMENDMENTS TO S. 1933

We support the vieWs of railroad labor with respect to the striking
,of section 107 of S. 1933 so as to preserve existing railroad safety
statutes. We believe that these important safeguards, which have been
carefully developed by the Congress over many years, should not now
be repealed.
We also support the amendment of S. 1933 to provide for the estab-

lishment of an advisory committee and the adoption of technical
amendments to sections 106, 108(a) (c) and 111 as proposed by Sec-
retary of Transportation John Volpe to this subcommittee on March
17,1970.
Now, with the concept of the agreements that is entered into as I

have mentioned here is an opportunity for the Department of Trans-
portation to encourage those that don't meet the standards to get
them up to the proper standards so that one by one they will finally
be certified and then the Federal safety program will be supervised
at the Federal level, but carried on, in fact, at the State level, which
-is closer to the people and can do a more effective job.

CONCLUSION

In conclusion, we believe the public interest will best be served by
the Federal and State Governments joining together in the strongest
possible effort to attack the problems of rail safety. Such an effort
will revitalize intergovernmental relationships and will result in com-
:prehensive safety regulation with a minimum expnediture of Federal
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funds. We believe that the Federal-State partnership reflected in
sections 105 and 106 of S. 1933 will achieve this paramount goal.
Here we have these sections which are supported by the brother-

hoods, supported by the Department of Transportation, supported
by the 50 regulatory bodies of the United States, and the opposition
to the provisions that I have read to you and this concept is the
railroad management group.
If there is one group that should be interested to the utmost in rail-

road safety, it should be the railroads of America, not only from the
humanitarian point of view, which I am sure they are interested in,
but they have an added interest, an economic interest, which means
so much to them in both these two great elements that are important
to them should be joining now, we think, with the Department of
Transportation, the brotherhoods and with the 50 commissions in
supporting this legislation.
(The resolution of the Task Force on Railroad Safety referred to

in Mr. Bloom's statement follows:)

RESOLUTION RE FEDERAL-STATE PARTNERSHIP IN RAILROAD SAFETY

Whereas, Secretary of Transportation John A. Volpe established a Task Force
on Railroad Safety composed of Federal Railroad Administrator Reginald N.
Whitman, as Chairman, Commissioner Charles J. Fain of the Missouri Public
Service Commission, Commissioner John P. Vukasin, Jr., of the California Public
Utilities Commission, Chairman Willis F. Ward of the Michigan Public Service
Commission, and representatives of railroad labor and management; and

Whereas, The Task Force on Railroad Safety began a series of meetings on

May 1, 1969, to review the operating characteristics of the railroad industry,

the scope and nature of its safety problems, and the. Federal and State regula-

tory role with respect thereto; and
Whereas, The Task Force on Railroad Safety concluded its work on June 30,

1969, with the submission of a report to Secretary of Transportation Volpe
recommending an eight-point railroad safety program, point three of which
provides as follows: "Existing State rail safety statutes and regulations remain
in force until and unless preempted by Federal regulation. Administration of

the program should be through a Federal-State partnership, including State
certification similar to the certification principles set forth in the Federal

Natural Gas Pipeline Safety Act of 1968." (NARUC Bulletin No. 28-1969, pp.

11-16) ; and
Whereas, Messrs. Fain, Vukasin and Ward have vigorously advocated a vi-

brant Federal-State partnership in the field of railroad safety; now, therefore,

be it
Resolved, That the National Association of Regulatory Utility Commissioners,

assembled in its Eighty-first Annual Convention in Denver, Colorado, hereby
recommends to the Congress of the United States and to the Secretary of Trans-
portation that the enactment of any Federal railroad safety legislation create
a vibrant Federal-State partnership patterned after the Federal-State relation-
ship established in the Natural Gas Pipeline Safety Act of 1968—a partnership
predicated upon the following principles:
"(1) Certillcation.—A State agency, which adopts the Federal safety stand-

ards as a minimum and which has the ability to effectively enforce these stand-
ards, should be permitted to administer a comprehensive rail safety program
designed to reduce accidents, and deaths, injuries and property damage result-
ing therefrom. The criteria which a State agency must satisfy in order to ad-
minister such a program should be Congressionally prescribed, as it is in the
Natural Gas Pipeline Safety Act of 1968, and not left to administrative discre-
tion. State adoption and enforcement of the Federal safety standards should be
reflected by a State agency submitting to the Secretary of Transportation an an-
nual certificate accompanied by appropriate supporting information. If the
Secretary of Transportation finds, through surveillance procedures. that a State
agency has an inadequate enforcement program, he should be authorized to re-
ject the certificate and assert direct Federal regulation.
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"(2) Agreement. —If a State agency is unable to satisfy the Congressionally

prescribed criteria for administering a railroad safety program pursuant to

certification, the Secretary of Transportation should be empowered to enter

into an agreement with such State agency authorizing such agency to provide

all or any part of the inspection service necessary to obtain compliance with

Federal safety standards.
"(3) State Intensification of Federal Safety Standards.—A State agency

should be permitted to adopt safety standards more stringent than the Federal

standards, which do not create an undue burden on interstate commerce, where

necessary to protect the public and railroad employees against unique hazards

of local origin. Federal preemption should only apply where State standards

are weaker than Federal ones."; and be it further
Resolved, That Messrs. Fain of Missouri, Vukasin of California, and Ward of

Michigan are hereby commended for their vigorous advocacy of a vibrant Fed-

eral-State partnership in the field of railroad safety; and be it further
Resolved, That the Administrative Director of this Association is hereby di-

rected to furnish copies of this resolution to the members of the Committee on

Commerce of the United States Senate, the members of the Committee on In-

terstate and Foreign Commerce of the United States House of Representatives
and the Secretary of Transportation.

Mr. BLOOM. I would like to insert in the record at this time, and have
it made part of my statement, a letter which I wrote to our general
counsel which outlines the broad scope, in general terms, of what our
commission has been doing.
Mr. FRIEDEL. To whom is the letter addressed?
Mr. BLOOM. It is addressed to our general counsel. I would like to

have it made part of our statement.
Mr. FRIEDEL. It will be entered into the record.
(The letter referred to follows:)

COMMONWEALTH OP PENNSYLVANIA,
PENNSYLVANIA PUBLIC UTILITY COMMISSION,

Hairrisburg, Pa., March 18, 1970.

Mr. PAUL RODGERS,
General Counsel, National Association of Regulatory Utitity Commissioners,

3327 Interstate Commerce Commission Building, Washington, D.C.

DEAR MR. RODGERS : In response to your request to furnish you with a state-
ment of the different activities in the field of railroad safety performed by Penn-

sylvania Public Utility Commission's railroad division, I submit the following
list of activities.

1. Require flashing light signals and crossing gates at grade crossings.
2. Require separation of rail and highway grades.
3. Investigate excessive blocking of crossings.
4. Investigate safety of rail over highway bridges and highway over rail

bridges.
5. Require increased horizontal and vertical clearances about rails.
6. Require sufficient operating area to pass signals in areas of limited visibility.

7. Require advance warnings of hazards to be installed.
8. Require walkways on certain railroad bridges where train crew members

may detrain.
9. Require additional illumination in railroad yards.
10. Require removal of debris .and weeds in yards and along railroad right-

of-way.
11. Require automatic power brakes on cars used to carry molten metal.
12. Limit horsepower of motive power units pushing occupied cabooses.
13. Investigate quality and safety of passenger station facilities.
14. Investigate equipment inspection procedures as well as the equipment used

in commuter service.
15. Investigate all accidents involving personal injuries or fatalities or train

collisions.
16. Upgrade sanitary conditions on locomotives, passenger cars and cabooses.
To illustrate these activities I am appending hereto a copy of the Commis-

sion's Railroad Regulations, a summary of the 1969 annual accident report
and copies of the Commission orders at I.D. 97 instituting an investigation of



68

the safety of each of the approximately 5,000 bridges carrying highways over-
railroads or vice versa in Pennsylvania; the most recent order directing a rail-
road company to rehabilitate its yards and provide lighting therein and' remove.
debris which might affect the safety of the workers; an order providing for
minor relocation and major rehabilitation of a line of railroad through an entire.
community, inter alia, closing some of the streets across the railroad and direct-
ing protection at the remaining streets and an order on another railroad direct-
ing it to install power brakes on the hot metal ladle cars used to transport
molten metal through the yard and on a bridge crossing over tracks of other
common carriers.
The list is by no means exhaustive but is within the limits of permitted vol-

ume to show the Commission's activities.
Sincerely yours,

GEoRGE I. BLOOM, Chairman.
[Editor's note: The appended material has been placed in the committee files1,4

Mr. BLoom. I also have copies of our rules which will be handed out,.
together with some decisions and our report of accidents. I will not
ask that it be made part of the printed record but I would like ot offer-
it for filing and for your use if you so desire, because I believe it wouldl
be of importance.
Mr. FRIEDEL. We will accept them for our files.
Mr. DOUB. I wonder if I could ask that a letter to- our general

counsel from our commission, citing what we are doing in Maryland!
in this important field, could be included as part of the record?
Mr. FRIEDEL. Your letter will be included in the record.
(The letter referred to follows:)

STATE OF MARYLAND',
PUBLIC SERVICE COMMISSION,
Baltimore, Md., March 13, 1970.

Mr. PAUL RODGERS,
General Counsel and Administrative Director, National Association of Regula—

tory Utility Commissioners, Washington, D.C.
DEAR PAUL: This will acknowledge receipt of your letter dated" March 10,

1970, requesting information on the activity of each State Commission in rail-
road safety.
In this connection I am pleased to say that our Transportation Division in--

vestigated 11 locations for compliance with the Commission's clearance regula-
tions, and 141 inspections of 108 rail yards were periodically conducted for'
compliance with regulations concerning track conditions, debris, etc. In addi-
tion, 14 major railroad accidents occurring in the State were investigated ; and
as a result, an intensive investigation was made of The Baltimore and Ohio.
Railroad Company's Brunswick yards which resulted in the upgrading of 91,4
miles of yard tracks.
Also, during 1969 the Commission conducted a most extensive inspection of'

the Penn Central Railroad Company's and The Baltimore and Ohio Railroad
Company's passenger rolling stock. More -than 500 man-hours were devoted to,
this investigation. The investigation was conducted for a 37-day period and of'
a total number of 531 pieces of passenger equipment that were inspected. 75%
were noted to have some defects. The results of our investigation were brought
to the attention of the railroad companies involved with directives to correct
the defects found to exist.
I hope that this material will be useful for the purpose you have in mind and'

will look forward to seeing you on March 19, 1970, or possibly the 18th for dinner..
With best personal regards, I am

Sincerely,
WILLIAM 0. Dors, Chairman.

Mr. DAUB. Mr. Chairman, with your permission we should also like,
to have placed in the record a letter to our general counsel from Wil--
lis F. Ward, chairman, Michigan Public Service Commission, en-
closing the Railroad Division Statistical Report of Activities for the
year 1969.
Mr. FRIEDEL. Without objection, so ordered.
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(The letter and attachment referred to follow:)
DEPARTMENT OF COMMERCE,

PUBLIC SERVICE COMMISSION,
Lansing, Mich., March 13, 1970.

Re S. 1933, an act to provide for Federal railroad safety, hazardous materials
control and for other purposes.

MT. PAUL RODGERS,
General Counsel, National Association of Regulatory Utility Commissioners,
Washington, D.C.
DEAR MR. RODGERS : As requested in your letter of March 10, 1970, we are en-

closing a copy of this Commission's Railroad Division Statistical Report of
Activities for the year 1969.

Very truly yours,
WILLIS F. WARD, Chairman.

Enclosures.

Statistical report of railroad division activities for the year January 1-
December 81, 1969

Commission orders
I. Total orders issued (Nom—Except for close clearance matters, an

order may involve one or more subjects, more than one location, and
make more than one requirement.)  197

II. Requirements involving automatic protection:
A. Install flashing light signals (FLS)  42
B. Install extra FLS  9
C. Install cantilever arm FLS  20
D. Install half-roadway gates  21
E. Replace existing automatic protection with:

(1) New FLS  1
(2) New FLS and cantilever FLS  5
(3) New FLS cantilever FLS, and gates  2
(4) New FLS and gates  1

F. Modernize automatic protection  6
G. Relocate automatic protection  8
H. Improve automatic protection circuitry  22
I. Remove automatic protection  3
J. Change control automatic protection  1
K. Interconnect with traffic signals  1
L. Install new high-intensity FLS bulbs  1
M. Reconsider automatic protection  5
N. Cease and desist improper use of automatic protection  13

III. Crossing requirements other than automatic protection:
A. Establish new public crossing  20
B. Repair, rebuild, improve physical crossing  35
C. Relocate crossing  1
D. Add track to crossing 
E. Remove track from crossing  2
F. Change of roadway jurisdiction  1
G. Install crossbuck signs  18
H. Install advance warning signs  16
I. Clear crossing quadrants  5
J. Railroad operational requirements  2
K. Close crossing  6
L. Construct grade separation  8
M. Improve or adjust grade separation  2

IV. Requirements on matters other than crossings:
A. Cabooses, new design approved  1
B. Change in Commission files  4
C. Disposal of railroad terminal property 1
D. Install railroad right-of-way fencing  1
E. Commission order annulled  2
F. Petition or order clarification denied  1
G. Passenger train discontinued  1
H. Railroad agency service adjusted  4
I. Track abandonment authorized  1
J. Close clearance authorized  36
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Field inspections and studies
I. Subject:

A. Grade crossing matters 
B. Track condition investigated 
C. Railroad interlockings 
D. Drainage complaint, railroad right-of-way 
E. Fencing complaint, railroad right-of-way 
F. Railroad operational control systems reviewed 
G. Depot sanitation facilities 
H. Caboose conditions 
I. Railroad employee sanitation and shelter facilities J. Hazardous conditions for railroad employees 
K. Close clearance applications 
L. Other matters on complaint (various) 

931
1
2
2
2
2
2
2
20
38
71
93

Total inspections and studies  1, 166Total reports, inspections, and studies  952
Reports pending (waiting more information, and etc.)  264

Studies were made on Railroad Division decision, on following causes:(1) Review of police and railroad accident reports.;(2) Report of hazardous conditions by educational authorities;(3) Report of hazardous conditions by community, township,county, State officials, or by individual citizens, fraternal, serv-ice, labor, and other groups; or to
(4) Assess compliance with PSC orders or inspection recommen-dations.

Inspection Recommendations
I. Grade crossings:

A. Automatic protection:
(1) Install FLS  27(2) Install FLS and FLS on cantilevers  14(3) Install FLS and half-roadway gates  12(4) Install FLS on half-roadway gate and FLS on cantileverarms 

 4(5) Add FLS  17(6) Add FLS on cantilever arms  15(7) Add half-roadway gates  24(8) Add half-roadway gates and FLS on cantilever arms  9(9) Modernize existing protection  28(10) Relocate automatic protection  19(11) Change in controls  5(12) Replace or adjust gates, FLS, or cantilever FLS  4(13) Add back lights to FLS  6(14) Remove existing protection and replace with new  3(15) Adjust or improve circuitry  39(16) Interconnect with traffic signals  10(17) Remove automatic protection  9(18) Install new type FLS bulbs (experiment)  3B. Protection or improvements other than signals or gates:(1) New crossbuck signs  41(2) New advance warning signs  58(3) Renew static signs  109(4) Relocate static signs  11(5) Revise static signs  0(6) Pavement markings  9(7) Overhead lighting  24(8) Clear quadrants to improve visibility  117(9) Excavation in quadrants  8(10) Improve road geometries  18(11) Railroad operational restrictions  39(12) Vehicular parking and speed restrictions  14(13) Close crossing  9(14) Relocate crossing  2
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(15) Improve crossing (widen)  19
(16) New crossing, approval recommended  28
(17) New crossing, denial recommended  6
(18) Change in crossing status  0
(19) Add track to crossing  2
(20) Remove or adjust track  4
(21) Miscellaneous   2
(22) Further consideration required  65
(23) Revise vehicular traffic flow  5
(24) Repair or rebuild crossing  86
(25) Close file, situation found adequate  16
(26) Sidewalk crossing improvements  5

II. Recommendations, other matters:
A. Close clearances applications:

(1) Total considered  71
(2) Total, approval recommended  47
(3) Total, denial recommended   7
(4) Total, other adjustments  17

B. Hazardous conditions correct  38
C. Shelter and/or sanitary facilities improve  20
D. Railroad interlocking modification approved  1
E. Fencing and brush corrected  4
F. Track safety review  1
G. Railroad signal control systems criticised  1
H. Cabooses, upgrade (RR system)  3
I. Railroad right-of-way drainage, improve  1
J. Miscellaneous matters  10

Other activities:
I. Conference conducted or attended  122

II. Court appearances (subpena)  6
III. Hearings:

A. Public Service Commission  2
B. Interstate Commerce Commission  4

IV. Other investigations:
A. Railroad passenger service  5
B. Railroad operational records  1
C. Railroad accidents (collision, derailments)  3

Division clerical activity

Subject Pieces

(1) Correspondence (pieces)  859
2) Notices of inspection  404
(8) Status and minutes  151
(4) Orders   197
(5) Certifications   201
(6) Telegrams   15
(7) Memorandums   131
(8) Transmittals   643
(9) Inspection and study reports  902
(10) Other reports  8

Total pieces 

COMMENT AND PROJECTIONS

3, 511

Item 1967 1968 1969

Staff studies 
Staff inspections 
Conferences and meetings 
PSC hearings 
ICC hearings 

Total 

44 167 487
380 466 679
99 86 122
25 24 2
14 15 4

562 758 1,294
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The items listed immediately above represent the major procedural functions
of the Division inspection staff. The figures are indicative of the growth of Divi-
sion activity. All indications are for a continuation in growth, due to increased
demands for service in previously untouched areas of PSC jurisdiction, to ex-
panded sources of information, and to the general upward economic development
of the state.
For example, the Division is now receiving public complaints about depots and

station building (condition, sanitation, etc.), and also from previously silent
labor organizations. There have also been complaints of inadequate drainage of
nailroad right-of-way, of inadequate Railroad fencing, of Railroad originated
debris and hazards. These are representative of an increasing public awareness
of the PSC and its responsibilities. Further, an increase of about 40% of requests
for new public crossings reflects economic growth.
In the summer of 1968, the ground work was established for a cooperative

effort with the Michigan Department of Education and with the Michigan De-
partment of State Police. Purpose of this was to produce more information re-
garding grade crossings and hazards thereat. Since the M.D.E. cooperates with
local school authorities, the local school bus operators now report hazards to
their superiors and the information is referred to the Railroad Division by the
M.D.E. The MDSP regularly provides the Railroad Division with copies of all
reports of accidents occurring at or proximate to grade crossings.
The M.D.E. effort has led to many of the crossing studies (to assess condi-

tions), which permits proper screening of these reports and has facilitated action
where required. Usually, it is possible to screen the MDSP reports in the Division
office and these reports have been of material assistance in the progression of
cases.

Finally, there has been a change in Division policy in regard to police reported
accidents. In the past, it was the practice to investigate fatalities; for the past
11/2 years the Division has also investigated personal injury and/or property
damage type accidents. The PI and/or PD accident at or proximate to a grade
crossing is properly to be regarded as a potential fatality and indication of need
for investigation. The majority of investigations of PI—PD cases have resulted
in finding need for improvements, in such areas as repairs or rebuilding of the
grade crossing physical structure, renewal of advance warning and crossbuck
signs, and provision of improvements were achieved without need of a formal
PSC order. Where automatic protection, or improvements therein, were found
necessary, such were achieved without a fatality.
While the increased amount of information and the change of Division policy

has increased the workload, they have resulted in improved public safety and
greater effectiveness for the PSC. In addition, a more accurate picture of the
general grade crossing safety situation is obtained, both as to particular lines of
track and the particular roads or streets involved. Inherent in such a picture is
the reasonable indication of the general quality and extent of maintenance pro-
vided by railroads and the several roadway authorities. These indications assist
the Division in assessing the relative degree of need for its concern, and in more
efficiently directing its corrective efforts.

MICHIGAN PUBLIC SERVICE COMMISSION,
November 12, 1969.

To: E. B. Blomparens, Secretary, Michigan Public Service Commission.
From: C. E. Magoon, Director, Railroad Division.
Subject: Railroad Division, Commission Annual Report.

RAILROAD DIVISION

Through its Railroad Division, the Michigan Public Service Commission main-
tains a public regulatory interest in all aspects of Michigan's railroad industry.
This interest encompasses safety, service, finance, equipment, physical plant, and
employees, to mention a few areas. As a consequence, a keen interest is felt in
the well-being of the industry, as related to the state, the individual communities,
and the citizen.
There are 23 railroads, of various sizes, operating in Michigan. In 1965 these

railroads operated over 6,600 (plus) miles of main line track; the total of sup-
porting or auxiliary trackage is unknown, but is estimated to be about equal to
main line mileage. Michigan railroads employed 18,920 people in 1968, and used

•
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-thousands of pieces of equipment and maintained a large number of depots and
other physical facilities. A total of $10,320,223.00 was paid in 1967 Michigan
state and local taxes; in contrast, railroad revenues earned in Michigan totaled
4184,273,934.00 in 1967. Thus, the tax rate paid amounts to about 5.6% of
revenues earned.

Michigan railroads handle about 45% of the state's carload freight shipments,
inter- and intrastate. Noteable strides have been made in the acquisition of the
•majority of volume shipments of new automobiles. Supplementary to the ship-
ment of new automobiles is the secondary movement of automobile parts, most
,of which is interstate traffic. TOFC (trailer-on-flat-car) loadings continue at a
high level, as do containerized shipments—which involve inter-modal movement
to interstate and overseas destinations.
Although somewhat on the fringe of the major rail routes in the nation, Michi-

gan railroad routes are important in that valuable connections are available for
interstate and international traffic. All—rail international connections are pres-
ent with Canada via Detroit-Windsor, via Port Huron-Sarnia, and across the
bridge between Sault Ste. Marie, Michigan and Sault Ste. Marie, Ontario. Inter-
state connections are available through Chicago, Illinois, Toledo, Ohio, Fort
Wayne, Indiana, and by ferry service across Lake Michigan to Wisconsin. In
addition, the Port of Detroit provides access to overseas markets.
The vast majority of Michigan railroad service is performed in the lower half

of the lower peninsula of the state. Heavy main line freight and local switching
:service is conducted in this area, in addition to passenger trains. The direction of
this traffic is east-west, between Port Huron and Detroit on the east and Chicago,
Illinois, and Ludington on the west. Communities served are Ann Arbor, Jackson,
Kalamazoo, Battle Creek, Grand Rapids, Lansing, and Benton Harbor—to men-
tion a few.

Railroad service and traffic in the northern half of the lower peninsula is
north-south in character and often involves the ferry service across the Straits
,of Mackinac, to the port of St. Ignace and points in Michigan's upper peninsula.

Rail service and traffic in the upper peninsula reflects the east-west character
of that peninsula, the relatively light density of population, and the absence of
substantial commercial and industrial activity. The one bright spot in traffic in
'the upper peninsula, economically, is the resurgence of the iron ore industry
through use of ore beneficiating processes. The shipment of raw ore is largely a
thing of the past.

Railroad passenger service in Michigan now exists only in the lower half of
the lower peninsula. The last passenger train in the upper peninsula was, by
Interstate Commerce Commisison authority, discontinued in the Spring of 1969
and in late 1968. At one time almost 20 passenger trains were operated in the
upper peninsula. Rail passenger service in the northern half of the lower penin-
sula at one time consisted of 8 trains; now there is none.

Railroad managements continue to seek discontinuance of passenger service.
While the Commission's Railroad Division opposes these efforts, its success and
chances therefor are materially limited by the provisions of Section 13A of the
'federal Interstate Commerce Act and the Division's quite limited numbers of
staff. Success is occasionally realized, as in the case of the Interstate Commerce
Commission's refusal to approve an application by the Norfolk and Western
Railway Company to discontinue the last two trains of the former "Wabash
Cannonball" schedule, between Detroit and St. Louis, Missouri. Unless and until
'Congress enacts measures to assist in the retention of national rail passenger
service, it is to be expected that efforts to discontinue such service will continue.
Rail commutation service exists on the Grand Trunk Western Railroad, be-

tween Detroit and Pontiac. and on the Penn Central Transportation Company
between Detroit and Ann Arbor. Indications are that this service is marginal
from a profit standpoint, but it shows signs of hope for future improvement.
'These corridors are expected to become more important in the future if inter-
urban mass transportation is effectively progressed and financed. There corri-
dors can be extended to the north and the west, and other existent corridors
are available southward toward Monroe and Toledo, Ohio, and southwest-
ward toward Milan and Adrian. Much will depend on federal and state interest
and efforts.
In attempting to meet the Commission's statutory responsibilities in the pub-

lic interest, the Railroad Division has substantially increased the volume of its
field work and, simultaneously, diligently sought to improve its internal prac-
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tices and procedures. From a high of 482 field inspections and studies conducted
in 1966, and of 424 in 1967, a total of 633 were made in 1968, and 1,055 were
made in the first three quarters of 1969. This has been realized despite an in-
crease of only one inspector in 1968 and one more in 1969, and one addition to
the clerical staff in 1969.
Due primarily to the limited numbers of its staff, the Division spends ap-

proximately 85 to 90 percent of its time on grade crossing safety. There are
slightly more than 10,600 grade crossings in Michigan, and this number is slowly
but steadily increasing. It is expected that by 1980 the total will be approaching
11,000. Of the 10,600, the Division has files on about 4,000 crossings and of the
total field investigations made annually only about 25 percent are of crossings
which have previously been untouched by the Division, despite the fact that a
capacity burden is continually carried by the Division. Obviously, a long time
will be required before all crossings will be investigated.
The remaining 75 percent of crossings investigated each year are the result

of demand, request, or complaint received from sources outside the Commission.
In about 90 percent of these cases, the Division finds need for and recommends
either (1) installation of automatic crossing protection, or (2) up-dating of
existing automatic protection, or (3) improvements other than automatic de-
vices, such as clearing of the crossing quadrants, overhead lighting, new static
signing, improvements to the physical crossing and/or roadway approaches, or
controls on vehicular and/or railroad traffic.
One substantial problem is inherent in any situation requiring automatic pro-

tection: the cost. An ordinary installation of automatic flashing-light signals
(devoid any sophisticated or intricate circuitry) today costs about $15,000; about
5 years ago this cost would have been about $8,000. The governing Michigan
statute (applicable in the vast majority of the cases) divides the total cost
equally between the roadway and railroad authorities for the crossing. This
poses a very difficult burden upon the community or county road commission
(and the railroad), particularly since the total cost often is up to 2 or 3 (or
more) times the ordinary installation cost due to intricate circuitry. Further,
since the Railroad Division cannot (due to its limited numbers of staff) conduct
any long range planning or programming of its grade crossing work, the com-
munities and county road commissions (and railroads) are largely unable to
plan, budgetarily, with any reasonable degree of accuracy or assurance.

Prosecution of the situation on behalf of public safety (there is one fatality
for every 2 grade crossing accidents), has made it evident there is a very real
need for establishment of a public grade crossing protection fund in Michigan.
Such a fund could be utilized to absorb varying percentages of costs, depending
upon benefits achieved and the governing circumstances in the individual cases.
A considerable number of other states already have such a fund, such as: Cali-
fornia, Colorado, Wyoming, Minnesota, Wisconsin, Illinois, Texas, Pennsylvania
and New York.
The Railroad Division spreads the remaining 10 to 15 percent of its time in

a steadily increasing variety of areas. Of these, applications by established and
new industries and businesses for substandard side and overhead clearances
(distances between track centerlines or elevations and obstructions) occur fre-
quently. These require investigation and Commission approval, or denial. In
this area an on-going program of cooperation is maintained with the Industrial
Division of the Office of Economic Expansion, Michigan Department of Com-
merce; this is beneficial to all concerned as the interested industries and busi-
nesses can thus be kept advised of statutory and procedural requirements.
Some areas of Railroad Division activity (not of Division derivation) are:
(1) Complaints of railroad labor organizations as to hazardous physical

conditions;
(2) Labor complaints of inadequate and/or unsanitary shelter facilities;
(3) Labor complaints of inadequate, hazardous or unsanitary cabooses and/

or locomotives;
(4) Railroad requests for alteration of indicators on fixed operational signals;
(5) Railroad requests for approval of changes in trackage and/or railroad

diamond crossings (one railroad crossing another) ;
(6) Request from Michigan Department of Public Health for joint considera-

tion of problems involving railroads, railroad employees, railroad service, and/or
equipment;
(7) Interstate Commerce Commission matters involving Michigan railroads;
(8) Applications by railroads for approval of changes in trains or switching

4.
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services, changes in services at depots, transfers of assets, and other questions;

(9) Complaints by communities of undue noise, pollution, debris and generally

unkempt and unsanitary conditions on or emanating from railroad property or

operations; and
(10) Complaints of railroad customers, individuals or companies, as to in-

adequate railroad service.
(11) Railroad derailments and other accidents.
Some of the new areas requiring Division attention and effort are:

(1) Complaints of inadequate fencing of railroad right-of-way;
(2) Complaints of inadequate maintenance of railroad right-of-way, including

improper or inadequate drainage, the presence of excessive amounts of vegeta-

tion, deteriorating physical structures (such as bridges, culverts, bulidings) ;

(3) Complaints of inadequate supply of railroad cars; and
(4) Complaint of inadequate and/or unsafe railroad trackage.

Mr. FRIEDEL. I don't know of anyone who is not interested in safety,
be it the railroads or the airlines, but I am concerned about one thing.
Would there be 50 different laws that the railroads would have to fol-
low, in various States, or would the laws be uniform?
Mr. BLOOM. I think, Mr. Chairman, they would be generally uni-

form, but there are local conditions that require more stringent regula-
tions. I have used this example. We have, as you may know, horseshoe
curves or bends at Altoona, Pa.
There you have a local condition that would require some special,

more stringent rules. You would not have that situation in prairies of
the West. We have had other situations which I could enumerate to
you that are peculiar to a certain spot or area in Pennsylvania, so that
we would say that where it is required, because of the local charac-
teristics, then we should have the privilege of having more stringent
rules.
But, generally, the object to be sought is the standard rules and

regulations so that you don't have to deal with 50 different sets of
rules and regulations.
Mr. FRIEDEL. Thank you very much.
Mr. Kuykendall ?
Mr. KITYSENDALL. I asked the other gentleman a few moments ago

to verify, and I believe you did verify the fact, that even though the
Federal regulators are limited to approximately 10 percent of the
safety area that you are not so limited, that you had pretty good
authority to do in the safety area what you should be required to do;
is this correct?
Mr. BLOOM. Yes

' 
sir; we have general authority except where it was

preempted originally on airbrakes, automatic signal devices, and cer-
tain parts or certain phases of locomotives.
Other than that, we had a general authority to deal with the problem.
Mr. KITYKENDALL. You have just gone to great lengths to question

the AAR's position. I don't believe that they have a great deal of
power to write their own amendments to this bill, so I think you pro-
tested a little bit too much against the ARR in your statement.
Let me remind you of something. If you had done your job, we

would not be here and if the AAR had done their job, we would not
be here. Let me remind everyone of that.
I want you to do your job but you have not done it and neither have

the railroads. So, let us all understand where we stand here. Train
accidents increased from 2,671 in 1961 to 4,447 in 1966. You just told
me you had full authority.
The Federal agencies didn't have it, you did. Now I just want this

understood.
44-340--70 6
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Let me reverse myself. I am a new Federalism man all the way and
I want you to do your job and if necessary,I want you to have the
money required to do your job. This is the point I want to make here:
There is no one connected with the railroad industry who comes in
with clean hands because we have a safety mess and that is why we are
here.
I resent it a little bit, the fact that you talk about your wonderful

record and blame it all on the railroads. Both of you are to blame, in
my opinion.
Thank you, Mr. Chairman.
Mr. BLOOM. Congressman, I hope that I was perhaps misunderstood.

I did not attempt to blame it all on the railroads. I readily concede that
there are many commissions that have not done what they should be
doing. .I think that all of us can improve in railroad safety.
I think that our commission, along with a number of other com-

missions, have done a very good job and I think that if you would
consult with the brotherhoods who are vitally interested in safety,
they will tell you that the Pennsylvania Commission has done one of
the finest jobs of any commission in the country.
Now, I am not saying that has been so good that we can't stand a

lot of improvement. We can. Given the funds and the legislature giv-
ing us the proper appropriation, increasing our staff, we can do a
much better job than we have been doing. But I would hate to admit
that we have not been giving time and effort and doing the very best
kind of a job that we can with the tools we have had to work with up
to the present time.
Mr. KUTHENDALL. I congratulate you because last year you were

able to reduce this rapidly increasing level of train accidents. But, if
you have had the authority, which you state flatly you have had, andyou

not been able to turn this curve even level, much less down, then
the idea of saying that you have the ability to handle it is somewhat
in question. This is my only point.
I grant that of the 55 regulatory agencies you probably have 10

of them, like Pennsylvania, maybe Maryland, and I hope Tennessee,
who have that kind of record.
But, I know this, for instance, that the night before last in Mem-

phis, Tenn., I don't know whether you have heard about this Mr. Fow-
ler, the NBC station put on the most devastating railroad program on
railroad safety you have ever seen, entitled "A Tragedy Waiting to
Happen." It happened right in Memphis, Tenn. I hope you get a
script of that program.
I don't know exactly what is in it, since I haven't yet seen it.
Mr. FOWLER. Congressman, I will certainly aim to see it. If it points

out anything the Tennessee Commission has not done under the au-
thority they have to do it, we will get as busy as so many bird dogs.
Mr. KUYKENDALL. Let us make this clear, we in this committee have

been always, whether it is pipeline safety, air pollution, you know this,
everything we have passed has been aimed at giving the State author-
ity wherever possible. This is our goal and whether the AAR likes
our position or doesn't like our position in my opinion is not going to
have much to do with it. We give it wherever possible.
Mr. FRIEDEL. I would like to state that Mr. Bloom gave us a very,

very good statement on page 13, when he said, for example, the FRA
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Bureau of Safety reports their present strength represents a total of
123 inspectors, nationwide, to enforce existing Federal safety laws,
with respect to over 1,800,000 units of rolling stock operating over
M0,000 miles of track.
I think we are to blame ourselves in a lot of ways for not funding

enough funds either for the pipelines or the railroads.
Mr. KTJYKENDALL. There is no question about that.
Mr. Bloom. Mr. Chairman, a lot of these accidents really came on

rather suddenly, the sudden increase, because you have cars that are
increased from 50 tons to a hundred tons, when your rails and the
roadbeds were built for a different type of transportation.
Mr. KITYKENDALL. And when you have increased speeds, and in-

creased size of cars these factors together increase the accident rate
rather suddenly before you have an opportunity to really investigate
it and do something about it.
Mr. FREIDEL. Mr. Doub.
Mr. DouB. Mr. Chairman, I wonder if I could make one statement

and then ask if the Chairman would hear from the representative of
the Tennessee Commission who is with us today, who would like to
say a few words.
I just want to say this to Mr. Kuykendall : I certainly agree with

what he said and I said on page 2(a) that we support this legislation.

I also said that I don't think all the State commissions have done the

job they should do. I am not convinced that we are doing as much

of a job as we ought to do.
The point is, we think with minimum standards created at the Fed-

eral level, enforced at the State level, with adequate staffing, with

certification to encourage the States to bring their staffs up to snuff

in order to do the job that this is the proper approach to it.
I don't think, and I am sure Mr. Kuykendall agrees and I am sure

the Chairman does, at least I hope. so, that we don't want to throw the

baby out with the bath water just because the bath water may be a

little dirty.
Could Mr. Fowler say a few words?
Mr. FRIEDEL. He certainly may.
Mr. FOWLER. Mr. Chairman, and my distinguished constituents,

the Honorable Ninth District Congressman from Shelby County, I

have no prepared statement; I just want to adopt as fully as if I had

read it myself, the prepared statements and the oral testimony of my

colleagues, Chairman Doub and Chairman Bloom.
I just want to say with respect to the Volunteer State, Tennessee,

that for more than 30 years we have had a statute on our books that,

gives the Tennessee Public Service Commission the right to investi-

gate and abate "dangerous or unhealthy conditions on trains and yards

and along rights-of-way of railroads."
It is not just simply because I happened to come on the commission

10 years or so later, but up until the year 1950, we didn't even have

that first inspector to implement that statute or to implement another

statute providing- minimum clearance for structures along railroad

rights-of-way and railroad tracks.
In 1950, we employed our first railroad inspector and we have been

increasingly bearing down on the enforcement of those statutes since

then. Last year, the calendar year 1969, the Commission received seven
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applications seeking inspections to the minimum clearance require-
ments which the statutes provide we can do in peculiar and unique
cases where good cause can be shown.
Seven of them had to go to public hearing, the others were disposed

of administratively without a public hearing.
Then for the same calendar year of 1969, six full-time, Monday-

through-Friday railroad inspectors were put on the staff of this com-
mission, one of them, Congressman Kuykendall, is a resident of your
city and spends I. s full time around Memphis or Shelby County.
These six inspectors conducted a total of 10,286 safety investigations

and made a report to the commission on same, as well as 220 special
investigations, other than safety investigations.
Now, the 1970 session of the Tennessee Legislature, which recently

adjourned against the most bloody and determined opposition of the
railroad lobby, while the legislature is under the sponsorship of the
Tennessee Public Service Commission, passed a bill placing on the
commission supervision and control on the railroads of Tennessee
which it is estimated will give the Tennessee Public Service Com-
mission something more than $150,000 a year without tapping the
general funds for one thin dime that can be used to further beef up
and further employment of our safety enforcement program.
The Tennessee Public Service Commission is interested in railroad

safety. If I may, Mr. Chairman, and Congressman Kuykendall, for
one moment, may I rise to a point of personal privilege and say to
you that if I were saintly, which as a Democrat and a politician, I
make no claim to sainthood, if I were saintly, I would like to strive
to seek to be the patron saint of railroad safety and I will tell you
why.
There is another Hammond Fowler whose name I bear who came

from the graduating class of the U.S. Naval Academy in the Chair-
man's State in the year 1883. There were eight ships in the U.S. Navy
at that time. The Navy held no more future for a young man than
a horse collar factory would today.
And so young Hammond Fowler, senior, turned his face inland

and went to Tennessee where his older brother, my uncle, Will Fowl-
er, was a locomotive engineer on the CMN and TP Railroad operat-
ing up through the mountains from Chattanooga to Cincinnati. At
that time, why we had no railroad safety legislation and no railroad
safety program in those good old laissez-faire days when men were
expendable and profits were sacred.
So, yonug Ensign Hammond Fowler, senior, had his leg cut off in

a freight wreck up in the mountains and had to start life all over
again as a cripple, hobbling around painfully on an artificial limb.
He learned to telegraph and lived a useful life and raised a family.
So, I foresee an opportunity for the Tennessee Public Service

Commission and the other commissions to enforce safety regulations
so that today there will be no more Hammond Fowler, seniors,
brought home minus a leg or with a mangled hand.
We covet that opportunity. We think we can do the job, we ask

an opportunity to do it. In the C,hurchillian phrase, give us the tools
and we will do that job.
Mr. FRIEDEL. You did very well without a prepared speech.



79

Mr. FOWLER. Mr. Chairman, we have with us the chairman of the
Ohio commission, the Nebraska commission and Mr. McDonald of
the Georgia, commission, and they would be equally eloquent, but I
know your time is limited. We want to thank you very, very much
for the opportunity to appear..
Mr. FRIEDEL. You are quite welcome. We would like to hear them

all but the Congress is in session now. So, the subcommittee stands
adjourned subject to the call of the Chair.
(Whereupon, at 11:05 p.m. the subcommittee adjourned subject to

call of the Chair.)





RAILROAD SAFETY AND HAZARDOUS MATERIALS
CONTROL

WEDNESDAY, APRIL 22, 1970

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS,

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D .0 .

The subcommittee met at 10 a.m., pursuant to notice, in room 2123,
Rayburn House Office Building, the Honorable Samuel N. Friedel
(chairman) presiding.
Mr. FRIEDEL. The subcommittee will be in order.
Today we are resuming hearings on railroad safety which we com-

menced a month ago. We have before us H.R. 7068 and H.R. 14417,
which were introduced by Chairman Staggers. Also included for con-
sideration are H.R. 14478, which I introduced, S. 1933, and a number
of other identical and similar bills.
I know that all who are engaged in these hearings are deeply inter-

ested in improving railroaesafety. As I indicated when we com-
menced these hearings, we will give very careful consideration to all
of the views and legislative proposals before us. At this time I expect
that the bill which we will mark up in executive session will be H.R.
14417.
Our first witness this morning is Mr. Gregory S. Prince, vice presi-

dent of the Association of American Railroads and I understand that
he will present the statement of Mr. Thomas 11i. Goodfellow, president
of the association.
Mr. Prince you may proceed.

STATEMENT OF GREGORY S. PRINCE, EXECUTIVE VICE PRESIDENT,
ASSOCIATION OF AMERICAN RAILROADS

Mr. PRINCE. Good morning, Mr. Chairman and members of the
subcommittee.
I am presenting the statement here of Mr. Thomas M. Goodfellow,

president of the Association of American Railroads, because he un-
avoidably is out of the country and left before the subcommittee set
these hearings.
I know that he would prefer to present this statement personally,

but I feel that the matter is of such importance that his statement
should be presented rather than merely filed for the record.
Mr. FRIEDEL. You want to read his statement, then ?
Mr. PRINCE. I would like to read his statement and I would be pre-

pared to attempt to answer questions that might have been addressed
to him.

(81)
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Mr. FRIEDEL. You may proceed.
Mr. PRINCE. Some of the references in here may seem a little odd

for me when it talks about being born near the Horseshoe Bend, but I
trust you will understand I am then Mr. Goodfellow.
Mr. FRIEDEL. We understand.

STATEMENT OF THOMAS M. GOODFELLOW, PRESIDENT, ASSOCIA-

TION OF AMERICAN RAILROADS, AS READ BY GREGORY S.

PRINCE, EXECUTIVE VICE PRESIDENT

Mr. PRINCE. "My name is Thomas M. Goodfellow and I am president
of the Association of American Railroads. It is a pleasure for me to
appear here in support of H.R. 14417, one of the bills you have under
consideration relating to railroad safety.
"H.R. 14417 is the so-called administration bill, which is based

largely, though not entirely, on the deliberations of the task force
on railroad safety. That task force was established by the Secretary,
of Transportation about a year go. Its able chairman was Mr. Whit-
man, the Federal Railroad Administrator. The other members rep-
resented railroad management and labor and State regulatory
commissions.
"As chairman of the railroad members of the task force, I partici-

pated in all discussions of the group. I can testify that the members
worked hard and demonstrated a fine spirit of cooperation in settling;
differences. H.R. 14417 is in most respects a reflection of the agree-
ments reached by the task force in the course of its work.
"Although the bill is not satisfactory at every point to any single

one of the groups that helped to work out the basis for it, the fact,
remains that the bill as written provides a means for creating a work-
able solution to the safety problems the task force found to exist.
"For these reasons the railroad industry supports this bill as it is

written and urges that it be enacted by the Congress. We have some
specific amendments to suggest, however, and we believe they would
make the bill even better. We hope this committee will consider the
suggested amendments carefully and adopt them as definite improve-
ments.
"It may be helpful if I discuss some of the major provisions of the

bill both as a means of showing what in our view it provides and
indicating why our suggested amendments to it are desirable.
"Section 2(a) is the heart of the bill. It authorizes the adoption of

reasonable and practicable rules, regulations, and performance and
other standards that may be found necessary for all areas of safety in
'railroad operations.' Following this basic grant of power, there is
proviso that the bill does not extend to the safety or health of rail-
road employees not engaged in 'railroad operations' as the Secretary
defines that term.
"These references to 'railroad operations' were not originated by

the task force. The same is true of the references to the 'health' of
railroad employees. We understand that these insertions were made
to clarify the relationship between the powers granted by this bill
and those granted by the general occupational health and safety bills,
which are also pending at this time. These insertions may be helpful,
.but may also be capable of creating confusion in practice.

(
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"Railroading is operationally quite different from other industries,
and railroad operations cannot usually be governed by safety rules
that apply to industry in general. The equipment and the methods by
which trains are moved over tracks are peculiar to the railroad indus-
try and are not comparable to the activities of industry generally,
even other transportation industries. On the other hand, some ele-
ments of the railroad business are substantially .identical to the same

elements of other industries. Railroad office buildmgs, for .example,
are operated just as are the office buildings of any other industry;
railroad storehouses are like other storehouses; and railroad machine
shops are much like other machine shops. We can understand that
the activities of railroads, which are not peculiar to their transporta-
tion business, might properly be subject to regulation under some gen-
eral safety bill along with the parallel activities of other American
industries. What is needed, we think, and what we believe this bill
provides, is that safety regulation of equipment, property, and activi-
ties directly used or carried on in providing transportation services
by railroad—what we understand the words of 'railroad operations' in
the bill to mean—shall be exclusively under the expert jurisdiction of
the Secretary of Transportation. The bill as written gives the Secre-
tary authority to define this term and we hope he can do so in a man-
ner that avoids overlapping and confused jurisdiction.
"We do not believe it is desirable that the Secretary of Transpor-

tation have, nor do we think he wishes to have, responsibility for the
strictly health aspects of railroad operations. The new reference to
occupational 'health' in section 2(a) seems, however, to imply that he
will have such responsibility. We believe this reference to 'health'
should therefore be omitted.
"Section 2(b) bears an important relationship to section 2(a) be-

cause it prescribes the procedures under which rules are to be adopted.
The second sentence of this subsection as it appears in the bill now
before the committee differs in an important way from the same sen-
tence. as agreed to by the task force. It now provides that all hearings
held in connection with the adoption or amendment of a rule or stand-
ard shall be held in accordance with section 553 of title 5 of the
United States Code. This is the provision of the Administrative Pro-
cedure Act which outlines the informal hearing procedure to be fol-
lowed in rulemaking. The same sentence, as we believe it was agreed
upon by the task force, reads as follows:

"Hearings shall be conducted in accordance with the provisions of section 553
of Title 5 of the United States Code unless the Secretary shall find that there
exists a substantial issue of disputed fact, in which case the Secretary shall.
after notice, set such issue for hearing in accordance with sections 556 and 557
of title 5.

"The task force language quoted above recognizes that even in rule-
making there may be and frequently are disputed issues of fact which
can best be determined not by informal hearing procedures prescribed
under section 553, but rather through formal evidentiary hearings.
Experience with safety regulations under the existing laws that apply
to railroads suggests that in some cases no adequate rule can be adopted
unless the true facts have been brought forth through the traditional
hearing process. We therefore urge that the committee amend section
2(b) by adopting the language I have quoted to conform it to good
practice and the language unanimously agreed upon by the task force.
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"Section 5 of the bill provides in effect that existing State and local
laws governing railroad safety shall remain in force until the Secre-
tary shall prescribe rules or regulations covering their subject matter.
This is sound. If the Congress is going to adopt a bill which gives the

iFederal Government authority n all areas of the safety of railroad
operations, it should not permit the States broad additional authority
in all areas. There are 48 contiguous States in which American rail-
roads operate, plus the District of Columbia. Many of these States
today have rules designed to govern railroad safety in areas where
the Federal Government now has no authority.
"This will change, and properly so, if the present bill is adopted,

since for the first time there will be broad Federal authority over all
elements of railroad operating safety. This is particularly appropriates
in view of sections 4 and 6 of the act. Section 4 gives the State com-
missions representation on the advisory committee which will have
much to do with recommending and analyzing the rules to be adopted
by the Secretary. Section 6, moreover, encourages Federal-State co-
operation in a concrete manner by permitting the States, through
their own employees, to furnish inspection and other services neces-
sary to implement the working of the Federal regulatory scheme.
Federal payments will be made to the States for these services. This
should be ample: there should be no additional, different, or even
identical, general State rules as such after the Federal Government
has acted.
"\s section 5 is written, it contains no exceptions. Although the

NARUC representatives did not testify at length before this commit-
tee on the bill, it is clear from their testimony on other bills that they
believe some exception should be incorporated in section 5 if the
administration bill were to be adopted. The exception desired by
NARUC seems from the testimony to be very broad. Secretary Volpe,
however, testified that the exception for local safety hazards in the
corresponding provision of S. 1933 would permit State regulation of
only purely local hazards that are less than statewide in extent. We
did not participate in whatever agreement Mr. Volpe and NARUC
made, and it is not even clear that the agreement described by the Sec-
retary is recognized by NARUC. We can say, however, that we would
be entirely agreeable to the kind of exception described by Secretary
Volpe. We think it would be desirable to express it in the language
NARUC itself used in a resolution on railroad safety it adopted in
Denver last year and which is submitted tct you as an appendix to the
prepared statement presented here by Mr. Doub and Mr. Bloom on
March 19. In this resolution, and also in a letter sent to all members of
this committee on February 10 by President Pearson of NARUC,
these were described as 'unique hazards of local origin.' We think an
exception for rules governing such exclusively local hazards could be
established by adding the following at the end of section 5 as it is now
written in H.R. 14417:
"A State may adopt or continue in force an additional or more stringent law,

rule, regulation, or standard relating to railroad safety when necessary to elimi-
nate or reduce unique hazards of local origin, and when not incompatible with
any Federal law, rule, regulation, or standard, and when not creating an undue
burden on interstate commerce.

A
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"Adoption of such an amendment would make the State-Federal

relationships under this bill similar to those that exist under the

Natural Gas Pipeline Safety Act of 1968, which is what the task force

aimed at. This is because it would leave purely local safety regulations

up to the States for State adoption and enforcement, while permitting

Federal enforcement of Federal rules governing interstate commerce.

"A good example of what I have in mind was suggested by Mr.

Bloom when he testified before you on March 19. He instanced the

horseshoe curve near Altoona, Pa., as the kind of local situation that

might create a unique hazard and thus require special State regula-

tion. I was born and brought up just a few miles from Horseshoe Curve

and I am fairly familiar with it. Among other things, I am familiar

with the especially heavy rails that have always been installed there

-and the special maintenance work which the Penn-Central constantly
performs on the curve, so I doubt that there are any hazards there,
unique or otherwise. I will agree with Mr. Bloom, though, that the
'Horseshoe Curve itself is unique. This was recognized by the Federal
Government in 1967, when it designated the curve a national historic
landmark. Any special hazards that might arise from this stretch of
track might indeed be unique and might be the sort of thing that the
States could properly regulate with special rules or laws if the need
for such regulation were shown to exist.
"In his testimony before this committee, Mr. Bloom also urged that

section 106 of S. 1933 be substituted for section 6 of H.R. 14417. We
-are opposed to this suggestion.

"Section 6 of H.R. 14417 specifically recognizes the desirability of
encouraging cooperation between the Federal Government and the
State governments. It provides that the Secretary of Transportation
and any State which wants to do so may enter into an agreement au-
thorizing the State 'to provide all or any part of the inspection serv-
ices and related programs necessary or desirable to obtain compliance
with rules, regulations, and standards prescribed by the Secretary un-
der the act * * *.' This approach, which the railroad industry sup-
ports, would accord the States an opportunity to participate in a vital
phase of enforcement, and we would be agreeable to participation as
a matter of right under appropriate certification procedures as well
as by agreement.
"Section 106 of S. 1933, however, goes far beyond this concept and

actually provides that a State may take over all enforcement aspects
of the Federal regulatory system, including the imposition of sanc-
tions through State courts, except as to regulations applicable to roll-
ing stock and employee qualifications. Commenting on these excep-
tions, Secretary Volpe in his statement to the committee observed that
•'in the areas of greatest interstate activity, maximum uniformity would
be achieved.' Section 106 would create a fragmented enforcemept
structure which is inconsistent with true Federal regulation and fails
to recognize the inherently interstate nature of railroad facilities and
operations. Certainly the considerations which dictate retention of the
Federal agency's authority with respect to rolling stock and employee
qualifications are fully applicable to such matters as operating rules
and practices, power supply systems, communications, signal systems,
traffic and train control systems, and other railroad operations and
properties.
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"We believe that the soundest approach to a Federal-State partner-ship in the regulation of railroad safety is to recognize that the Statesshould have full authority to deal with unique hazards of local originand that the Federal Government should have the power to promul-gate regulations in other areas and to enforce them, in cooperationwith those States which desire and are qualified to assume inspectionresponsibilities. This is in harmony with Mr. Bloom's statement that'the public interest clearly demands that the Federal staff be supple-
mented by all available State inspectors as an integral part of a
national rail safety program.'
"In this connection Mr. Bloom has criticized section 6 of H.R.

14417 because it gives the Secretary complete discretion in determining
whether or not to enter into an agreement with any State concerning
the use of State personnel to carry out inspections and related pro-
grams. This objection could be removed by a few simple amendments
to section 6. They would make it clear that, upon request of a State,
the Secretary must agree to use the State's personnel in inspection
services unless he finds that the State is not able to do the job. I have
attached to my prepared statement, as appendix A, an amendment
to section 6(b) of the bill that would provide all reasonable assurance
to the States of a definite right to provide inspection services.
"Section 7 repeals all the existing safety laws, except the Trans-

portation of Explosives Act, but leaves their substantive requirements
and the rules adopted under them as requirements of law until
changed by action of the Secretary. This preserves continuity of
existing rules while at the same time eliminating from the permanent
structure of railroad regulation the piecemeal and patchy laws that
have been enacted one by one since 1893.
"Section 9 of the bill requires that a study of grade-crossing safetybe made by the Secretary and transmitted to Congress, through thePresident, within a year. We do not object to this, of course; butwe are a little less than enthusiastic when this major problem ismerely put under study once again. The way to improve grade-crossingsafety, we think, is to allocate to it a larger proportion of the enormousfunds which are spent in this country every year on highway improve-ments. Grade crossing accidents year by year produce by far thegreatest number of the deaths that are attributed to railroads. Thismakes our safety record look a great deal worse than it really is,because everyone who has studied the problem agrees that grade

crossing safety is basically an element of highway safety. Paradox-
ically, however, those who have responsibility for highway safety
have a tendency to regard grade crossings as a minor problem since
injuries and deaths from other highway causes far outnumber thosefrom grade-crossing acidents. These officials quite naturally feel that
the funds allotted to-them could best be devoted to these other areas.
"I should like to suggest one amendment of a technical nature that

is required to clarify what was certainly the intent of the task force
and what I believe the Congress would also wish to do in enacting
the bill.
"Section 10(c) of the bill, after providing for fines for violations of

the bill, states that.:
"Each day of such violation shall constitute a separate offense.
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"In theory, at least, this provision could lead to immense fines in
circumstances where a violation, though known, cannot be corrected
immediately. We doubt that anyone desires a compounding of fines in
such circumstances and we, therefore, suggest that the sentence be re-
written to read as follows:
"After notice from the Secretary of such violation and reasonable opportunity

to correct the same, each day such violation continues shall constitute an addi-
tional separate offense.

"We have one final suggestion for amendment that I believe the com-
mittee should consider carefully. The committee knows that the rail-
road industry is not a prosperous one. The task force said that:
"The economic restraints on the railroad industry make it essential that public

policy be directed toward the development of financial incentives to support rail
safety.

"The economic difficulties of the railroads have even been regarded
as impairing safety. When Secretary Volpe testified before you on
March 17, he listed three primary causes of what he called "the serious
decline in railroad safety in recent years." These were: First, no uni-
form standards of safety in certain areas—but standards would be
provided by the bill; second, poorly funded and uncoordinated re-
search—but the Secretary hopes, as I do, that this bill would provide
both funds and coordination for research; third, the railroads finan-
cial difficulties over some 40 years have prevented at least some of them
from providing proper maintenance of track, roadbed, and equipment.
This cause, however, would not be affected by passage of this bill or
any other bill now pending. The Secretary is willing to tell us how
to do everything but how to find the money.
"Railroad witnesses testifying on safety bills in the past—including

me—have said "you can't legislate safety." Mr. Volpe himself has
pointed out one, facet of the truth of this saying. Safety costs money,
sometimes a great deal of money. The rules and standards that are go-
ing to be adopted under this bill will, for the most part, require ex-
penditure by the railroads to conform. We don't object to this, but we
don't expect miracles either. The Congress should consider putting
at the Secretary's disposal some source of funds that is not now avail-
able and that Mr. Volpe rightly says has not been available for a good
many years.
"When I spoke before the Senate on this subject last fall, I proposed

an amendment which amounts to only a modest approach to the mone-
tary problem which everyone seems to recognize but which no one has
any cure for. That amendment is attached to my prepared statement
as appendix B and I request that you consider it carefully. It attempts
to provide for the situation where a governmental rule or standard
might be entirely justified as a matter of safety yet impossible finan-
cially for the railroads affected by it to carry out. For this situation
our amendment contains closely circumscribed language which would
not permit a windfall or special benefit to any railroad or other private
person, but still would authorize the Government to advance railroad

isafety n the public interest through the payment of certain necessary
costs in circumstances where there is no other means of doing so.
"Gentlemen, that completes my comments and suggestions on H.R.

14417.
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"With this bill, I believe we are finally on the track toward major
accomplishments in the field of railroad safety. Those results, I be-
lieve, cannot be expected in anything like the same measure from any
of the other bills now before you.
"It is my sincere hope that the fine cooperative effort which pro-

duced this bill may serve as a model for similar efforts in other areas
where the problems to be solved are not simply railroad problems, but
national problems as well.
"Thanks for this opportunity to appear before your committee and

for your considerate attention." •
(Appendixes A and B attached to Mr. Goodfellow's statement follow:)

APPENDIX A

SEC. 6(b) State participation shall be by agreement entered into with the 4r
State by the Secretary. The Secretary shall, upon the request of the State, au-
thorize it to provide all or any part of the inspection services and related pro-
grams necessary or desirable to obtain compliance with rules, regulations, and
standards prescribed by the Secretary under this Act unless he finds that such
State participation will not assist in achieving the purpose of this Act and that
the State does not have the capacity to carry out the agreement under the guid-
ance of the Secretary. The Secretary shall require annual reports from partici-
pating States containing such information as he may require to determine if
such agreements will be continued.

APPENDIX B

SEC. 2(e). If the Secretary shall find any proposed rule, regulation, or standard,
or proposed amendment to an existing rule, regulation, or standard (herein re-
ferred to as "the proposal") to be necessary for railroad safety but unreasonable.
or impracticable solely because of the cost to one or more common carriers or
other private persons that implementation of the proposal would entail, he is
hereby authorized to use monies now or hereafter made available to him for the
purposes of this Act to pay or reimburse all or any part of such cost; provided,
however, that he shall first determine:
(i) that the proposal will be rendered reasonable and practicable upon such

payment or reimbursement; and
(ii) that the proposal cannot otherwise be rendered reasonable and practica-

ble ; and
(iii) that such cost and the portion thereof to be paid or reimbursed are rea-

sonable; and
(iv) that such payment or reimbursement—
( a ) will be in the public Interest; and
(b) will not specially benefit any common carrier or other private person

except to the extent that it makes compliance with the proposal practicable;-
and
(c) will not impede the performance of any of the Secretary's functions

under this Act.

Mr. PRINCE. Mr. Chairman, I have had placed in a copy of H.R.
14417 various amendments that I referred to and I thought perhaps
for the convenience of the staff you might like to have a copy of that
bill with our proposed amendments inserted.
Mr. FRIEDEL. Yes, we would like to have it.
Mr. PRINCE. Mr. Chairman, while that concludes my prepared state-

ment, I would like just to inform the subcommittee as to the nature of
the following presentation which will be made by two other repre--
sentatives of the association.
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The first witness who will follow me will be Mr. William H. Moore,
executive vice president, Operations, Southern Railway, and he will
present from the standpoint of an operating officer of the railroads
the chaotic effects on the railroads that are inevitable if there is a lack
of uniformity in enforcement and interpretation of safety rules gov-
erning interstate railroad operations and maintenance. We thought
that the subcommittee would like to hear from an experienced railroad
operating officer about these matters.
Following Mr. Moore will be Mr. William Moloney, vice president

and general counsel of the association, who will devote most of his
testimony to a consideration of the bill that was passed by the Senate,
S. 1933. In view of the legislative progress that that bill has made we
could not neglect to tell you why we think that bill has serious defi-
ciencies and why it will not meet the test of a true safety bill such as
the bill that we have testified with regard to this morning, H.R. 14417.
Mr. FRIEDEL. I want to thank you, Mr. Prince, for a fine statement

and suggested amendments. I like this part here where you say, "Our
mutual goal is legislation that will produce the best possible results
in terms of improvements in railroad. safety."
Very fine.
How far or how close are you within agreement with the Brother-

hood on this particular bill with your suggested amendments?
Mr. PRINCE. I don't know that I can answer that question, Mr.

Chairman. We have not been engaged in any direct negotiations with
the Brotherhood regarding this bill. We know that they have had somediscussions with other interested parties on this bill but I can't say
that 
Mr. FRIEDEL. I don't want you to answer anything that—do you

feel that this bill here on page 10—on page 10 in the second paragraph,
you say "section 7 repeals all existing safety laws excepting the Trans-
portation of Explosives Act, but leaves their substantive requirements
and the rules adopted under them as requirements of law until changed
by action of the Secretary."
Are you in favor of that part where the Secretary wants to repeal

all the existing laws or are you opposed to that?
Mr. PRINCE. Well, we are in favor of that, Mr. Chairman. We feelthat many of these laws were passed in days gone by, applying to adifferent type of railroad operation, different equipment—steam loco-motives, for instance, instead of diesel locomotives—and while theprovision in this bill would make regulations of the varibus statutesand they would have the same substantive effect at the outset, youwould have an expert administrative body charged with the respon-sibility of keeping abreast of modern developments in railroading andwhat is necessary from the standpoint of safety, which would be ableto keep these rules and regulations modern. The rules and regulationswould be adapted to changes in technology in railroading, and thiswe think is perhaps a better way than to have to bring these mattersback to Congress and have them go into matters with which they areunfamiliar. That is the reason for our position and why we felt thatthis was a sound provision of the bill.
Mr. FRIEDEL. Well, I understand that you wouldn't want 48 differ-ent laws from 48 different States. I can understand that. But there aresome States that have laws and that try to legislate for railroad safety,
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while other States have no setup for it whatsoever. And where the
States do have their laws and they are working good, you still want
to have those repealed, is that right?
Mr. PRINCE. Section 7, Mr. Chairman, is referring to Federal sta-

tutes on the subject of safety. The other matter you discussed, how-
ever, is quite pertinent and we think that when you are going to en-
act a piece of Federal legislation on safety to deal with a system
which is primarily an interstate system, one that knows no difference
in its operations based upon artificial boundary lines that define our
States, the regulations should be Federal and should preempt the
field, supplanting the regulations that have heretofore been on a piece-
meal basis which, as you say, are sometimes better in one State than
in others. In short, if you are going to have a Federal regulation of
safety, it ought to be a strong one, it ought to be a sound one, and it
ought to be an all-encompassing one so far as its application geo-
graphically.
Mr. FRIEDEL. As I understand it, Secretary Volpe said that he would

set up minimum standards but where other States have better stand-
ards, he would let the States operate it, the inspections.
Mr. PRINCE. No, I did not so understand Secretary Volpe because

that would not be in keeping with the bill that grew out of the task
force report.
Mr. FRIEDEL. Have you read his statement? Am I correct in think-

ing that?
Mr. PRINCE. That would be consistent with the view perhaps of

some of the representatives of the NARUC who would like to set
Federal regulations just as the minimum regulations. For instance,
the Department of Transportation in submitting to the Senate com-
mittee their views on this matter made it quite clear that they intended
that the Federal regulations should be uniform regulations and they
should be the safety regulations except with respect to purely local
matters. In that area they thought the States had a proper role to play
but even then they cautioned in the letter that they wrote to the com-
mittee that those local safety regulations should not be statewide,
so that would preclude any such view that statewide safety regula-
tions should be superimposed on minimum Federal regulations.
Mr. FRIEDEL. I am going to check back but I do have a recollection

that he said where the States have a stronger safety inspection that
he would turn it over to that State.
Mr. PRINCE. I think, Mr. Chairman, we are both subject to review

and check on this but I.think that would be only with respect to what
are purely local safety hazards.
Mr. FRIEDEL. Are you familiar with the bill that came out of the

Public Works Committee on grade crossings?
Mr. PRINCE. I am sorry to say I am not, sir.
Mr. FRIEDEL. I am not too familiar 
Mr. PRINCE. Perhaps Mr. Moloney will have some familiarity with

that and you can address your question to him because he is quite
familiar with grade-crossing matters. I am sorry I am not.
Mr. FRIEDEL. I think the bill which came out of the Public Works

Committee where there are grade crossings, as far as highway safety
is concerned, that the. Government would try to eliminate all grade
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crossings which is something very much needed but it will run into
a tremendous amount of money; I know that. Well, of course, we are
all interested in grade crossings—the inspection—and having good
roadbeds, and good locomotives, and good equipment, and I think
that is what we are trying to achieve here by this legislation.
Mr. PRINCE. Mr. Chairman, we certainly agree with you and we

want you to realize that we are genuinely interested in safety on the
railroads and we are genuinely interested in having a sound safety
bill. I think that when you—by the time you finish listening to these
other two witnesses, you will appreciate that our presentation to you
here is in the interests of having you come out with a product that is
sound and will truly achieve railroad safety.
Mr. FRIEDEL We want to thank you.
Our next witness will be Mr. W. H. Moore, executive vice presi-

dent, operations, Southern Railway System.
Mr. Moore, you may proceed.

STATEMENT OF WILLIAM H. MOORE, EXECUTIVE VICE PRESIDENT-
OPERATIONS, SOUTHERN RAILWAY SYSTEM; ACCOMPANIED BY
W. P. STALLSMITH, COUNSEL

Mr. MOORE. Mr. Chairman, members of the subcommittee, my name
is William H. Moore, P.O. Box 1808, Washington, D.C., area code
20013.
I am executive vice president-operations, of Southern Railway

System, a group of rail carriers under common ownership and control
operating about 10,500 miles of track in Virginia, North Carolina,
South Carolina, Georiga, Florida, Alabama, Mississippi, Louisiana,
Tennessee, Kentucky, Ohio, Indiana, and Illinois.
With me today I have W. P. Stallsmith, who is Southern's general

attorney.
Southern operates passenger trains into the District of Columbia.

Since 1941, I have been with Southern in the operating department,
except for 2 years, 1963-65, when I was president of the Terminal
Railroad Association of St. Louis, owned by 15 major railroads, in-
cluding Southern. I became vice president, operations, of Southern
in November 1965, and executive vice president, operations, on April 1
of this year.
Mr. FRIEDEL. Congratulations to you.
Mr. MOORE. Thank you very much.
I am currently chairman of the general committee of the operating-

transportation division of the Association of American Railroads. I
appreciate the opportunity to appear here today to testify with respect
to pending railroad safety legislation.
At the outset I want to stress to this committee the absolute commit-

ment of Southern Railway System to safety. I share that commitment
personally.
The first rule in our book of operating rules is:
Safety is of the first importance in the discharge of duty.

We are dedicated to the enforcement of this rule on Southern, and
my close association with chief operating officers of other major rail-
roads throughout the country convinces me that they are equally
dedicated.

44-340-70---7
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Within the past 3 years we have reorganized and greatly expanded
our company safety activities, which are now in the charge of an
assistant vice president who reports directly to me. We have also
intensified our inspection and preventive maintenance programs. The
result of our efforts has been an improved safety record on Southern,
as shown in these statistics from published Department of Transpor-
tation sources:

Number of

Year: 
train accidents

1966  389

1967  328

1968  245

1969  206

So, I am not here to oppose the enactment of safety legislation.
Indeed, I support the passage of H.R. 14417, which was based on the
deliberations of the Rail Safety Task Force, and would not oppose
S. 1933, if the vital amendments described here today by Mr. Prince,
and later by Mr. Moloney of the AAR, were made in it. My concern
is that any safety bill be effective and workable, and not impair the
continued ability of the Nation's railroads to afford the public efficient,
dependable, and economical service.
In line with that concern, my testimony is directed toward sec-

tion 106(a) of S. 1933, as it passed the Senate. I am not a lawyer, and
therefore am in no position to comment on the technical, legal details
of S. 1933. But I am a railroad operating man, and I know from an
operating standpoint the chaotic effects on the railroads that are in-
evitable if there is a lack of uniformity in enforcement and inter-
pretation of safety rules governing interstate railroad operations and
maintenance.
As I understand section 106(a), any State agency which complies

with prescribed certification procedures will be empowered to adopt
and enforce as its own within that State all of the Federal rules and
regulations governing rail safety established by the Secretary of
Transportation under the act, except those involving rolling stock and
employee qualifications. Enforcement would be in State courts.
It appears obvious to me as a layman, and counsel advise that they

share this belief, that enforcement of rail safety regulations by many
different agencies, acting independently, in many different court sys-
tems, cannot result in anything like uniformity of interpretation and
enforcement of the rules. Enforcement policy reflects the interpreta-
tion of regulations by the enforcing agency, and enforcement by a
number of agencies in different courts has to mean a number of differ-
ing interpretations. Yet, present section 106(a) would apply this sort
of fragmented enforcement to areas of regulation which must have
uniformity of enforcement and interpretation, including: (1) traffic
and train control systems; (2) power supply systems; (3) operating
rules and practices; (4) signals and signal systems; and (5) commu-
nications. National uniformity of enforcement is an essential in these
matters as it is in those of rolling stock and employee qualifications.
I strongly support the views expressed to this committee by Messrs.

Moloney and Goodfellow on behalf of the AAR, that exclusive Fed-
eral enforcement is both necessary and desirable in all areas of rail
safety regulation. My purpose here is to point out why it is absolutely
imperative that there be uniformity of enforcement and interpretation
in the five listed categories.
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(1) Traffic and train control systems and (4) Signals and signal
systems. These systems often extend across State lines. On Southern,
we have about 1,961 miles of centralized traffic-control and remote-
control systems, which I will refer to as "CTC." We have plans to
install more CTC, which, among other considerations, provides for
safer operations. In essence, a dispatcher or an operator controls by
signal indications the movement of trains in and out of a number of
"blocks"—stretches of track between signals—along segments of line
that may be hundreds of miles in length. A single control point may
govern operations over tracks running through several States, and
the performance of the system in one State will often affect directly
what happens in another. For example, on Southern Railway, CTC
extends from Alexandria, Va., to Salisbury, N.C., and the control
station at Greensboro, N.C., controls the system over that entire stretch
of track. Another segment of CTC extends from Salisbury, N.C., to
Atlanta, Ga., through South Carolina. The control station at Green-
ville, S.C., controls the operation of the entire segment. The control
station at Somerset, Ky., controls the operation of the entire segment
of CTC extending from Cincinnati, Ohio, through Kentucky to Chat-
tanooga, Tenn. We have another interstate segment of CTC territory
between Meridian, Miss., and Birmingham, Ala., controlled from Bir-
mingham. Operation and maintenance of our CTC systems would
become unmanageable if Southern and its employees had to face vary-
ing enforcement policies in the various States through which the sys-
tems run.
An automatic block signal system, on Southern as on other rail-

roads, often will run through several States, for example, Alabama,
Mississippi, and Tennessee. Signals of an automatic block signal sys-
tem are entirely automatic—without the element of human control
superimposed in CTC. They govern the entrance of trains into the
"blocks" between the signals. Generally speaking, a train may not
enter a block that the signals indicate is already occupied by another
train, except under special conditions.
The placing of signals and designation of blocks, of course, aredictated by safety and operating considerations and have nothing todo with the location of political boundaries. Individual blocks some-times run across State lines. As an example, on Southern there is ablock on the Illinois-Indiana State line, between Mt. Carmel, Ill., andPrinceton, Ind. What is lawful and proper in part of a block, or ina single block of a CTC or automatic block signal system, shouldtherefore be lawful and proper in the entire block and the entiresystem, without reference to State lines. Otherwise, the employeeswho operate and maintain the signals, and those who rely on them fortheir safety, are likely to become confused by the lack of uniformity.Such confusion would lead to accidents; accidents that need nothappen.
In large measure, these accidents have been avoided under thepresent, nationally uniform enforcement and interpretation of trafficand train control and signal system regulations by the Federal Rail-Foad Administration. The FRA has been highly successful; only aninfinitesimal proportion of the reported train accidents have beencaused by defects in or improper maintenance of traffic and train con-
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trol and signal systems. For example, as shown at page 37 of FRA—
RP-70-1, "A Recommended Rail Safety Research Plan for Fiscal
Years 1971-1975" (October 1969), a study prepared for the Federal
Railroad Administration, during 1966 and 1967, out of 14,087 re-
ported train accidents, only one—and that minor—was caused by a
defect in or improper maintenance of a signal system. Traffic and
tram control system defects are included within this category.
(2) Power supply systems. This area includes the catenary systems

generating and transmitting the electrical power used to operate
trains over electrified lines, such as that of the Penn Central between
Washington 'and New York. Power supply systems in many instances
cross State lines. By is very nature a power supply system must be
operated as one system, not as separate systems in each State it may
he in. The enforcement of safety regulation of a power supply sys-
tem as a practical matter must be uniform over the entire system.
Otherwise, it is difficult to see how the system could be operated.
(3) Operating rules and practices. The second rule in our book

of operating rules is:
Obedience to the rules is essential to safety.

The third rule is:
To enter or remain in the service is an assurance of willingness to obey the

rules.

These rules, along with the one previously mentioned, are on the

front page of practically every railroad rulebook in this country.

They deserve this position because operating rules and practices are

literally a matter of life and death importance. One of the principal

causes of railroad accidents has been disregard and misunderstanding

of operating rules by the employees.
Because operating rules are so important, it is essential that they

be unambiguous, and that there be no misunderstanding of them by

the employees and their supervisors. I can think of no more unsafe

arrangement than to have our railroad operating rules and practices

exposed to a regulatory scheme that introduces uncertainty into the

interpretation of the rules and their enforcement. That is what sec-

tion 106(a) does by giving enforcement powers over rule violations

to agencies of individual States. For safety's sake, the interpretation,

administration, and enforcement of railroad operating rules and prac-

tices must be uniform.
Many crews operate trains across State lines every day. In the

stress of an operating emergency, it would be asking too much of

train crews and other operating employees to stop to reflect which

State they may be in. Obedience to operating rules must be a matter

of near-reflex action. Without uniformity of enforcement and inter-

pretation, that cannot be so. Employees must also be able to predict

what other employees will do in a given situation, pursuant to the

operating rules. A. lack of uniformity in the interpretation and en-

forcement of operating rules on a railroad can quickly turn the opera-

tion of that railroad into an unsafe shambles.
(5) Communications. The radio and wire communications of rail-

roads are of necessity often interstate in use. On Southern, we have

very high frequency radio equipment at all of our base stations; on

41h
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our locomotives and cabooses in portable form for use by men on
the ground and in automobiles and trucks, all mutually compatible.
In addition, we have installed at a cost of $30 million a microwave
radio system, covering 3,916 route miles, connecting the principal
points, and many lesser points on our railroad. Operating, traffic, and
accounting information from these points is fed directly into our com-
puter in Atlanta over the microwave system. We also have wire com-
munications that supplement the VHF radio and microwave systems.
Southern has 158 hotbox detectors in 13 States (to spot overheated

journal boxes on cars, a major cause of derailments and fires) . Most
of these detectors are connected by microwave or wire circuits, or a
combination, to our detection and control center in Atlanta where
specially trained personnel monitor the detector outputs 24 hours
a day. When a hot journal is detected, the Atlanta center immediately
advises the crew by radio of the problem, and which car is affected.
The crew might be in Virginia, or Louisiana or any other of 13 States.
Radio communication, between trains and men on the ground, is an

indispensable part of railroading today. Our operations are geared
to the use of radio in 13 States and the District of Columbia. What
affects the use of radio directly and equally affects our operations.
No one can seriously contend that Southern's communications sys-

tem (and the systems of other railroads are similar) is anything ex-
cept interstate in nature. Most of it now consists of various kinds of
radio, which is extensively regulated by the Federal Communications
Commission. Our communications system is a unified whole, in opera-
tion and concept, not susceptible to piecemeal control. Each part of
it must be regulated on the same basis from State to State—or the
efficiency of the whole system breaks down. Here, as in so many other
instances, efficiency means safety. S. 1933 must be amended to assure
uniform enforcement and interpretation of any safety rules that may
be adopted governing communications, or safety will suffer, and the
railroads' ability to continue to operate will be seriously impaired.
Mr. Chairman, this concludes my statement. I certainly appreciate

the opportunity to appear before the committee and be heard on this
important legislation and I thank you for your attention.
Mr. FRIEDEL. I want to thank you, Mr. Moore, for a very, very frank

statement, very convincing.
You refer to the Senate bill and I said earlier we are going to con-

sider H.R. 14417. Now, in H.R. 14417, would you be hampered in your
communications, radio, and computer system?
Mr. MOORE. Mr. Chairman, I would like to ask that you• let Mr.

Moloney answer that question. He will be next on the stand, I believe.
Mr. FRIEDEL. In your statement, on page 2, you show the work in

reducing train accidents, from 1966 to 1969. What standards do you
use to define a train accident?
Mr. MOORE. A train accident is any accident; that involves damages in

excess of $750. We are required to report such accidents to the DOT.
I might add in those figures we are now working at certainly inflated
prices in dealing with that $750..So— •
Mr. FRIEDEL. It is very impressive looking at the record, but can you

tell me whether the same mileage was used in 1966 that was used in
1969? Same numbers of operations?
Mr. MOORE. I would say the mileage, it would be practically the

same. I don't know the exact figures but---
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Mr. FRIEDEL. How about the operations?
Mr. MOORE. Well, actually, Mr. Chairman, as far as number of

trains and number of engines that we are now operating as compared
to what we did last year and the previous years, at least the previous
2 years, we are running more trains and more engines than we did in
1969, and we ran more trains and engines in 1969 than we did in 1968.

Mr. FRIEDEL. That is all, Mr. Moore.
I want to thank you and compliment you on your improvements in

reducing train accidents.
Mr. MOORE. Thank you.
Mr. FRIEDEL. I would like the record to show that Congressman

Kuykendall was here but he had an appointment at 10:30 and had to
leave. I am looking for some other Members.
Our next witness will be Congressman Williams from Pennsylvania,

Congressman Lawrence G. Williams.

STATEMENT OF HON. LAWRENCE G. WILLIAMS, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF PENNSYLVANIA

Mr. WILLIAMS. Thank you, Mr. Chairman.
Mr. FRIEDEL. Before you begin, I would just like to note that one

of our colleagues has just come in the hearing room with a group,
Congressman He,chler of West Virginia, and it is always a pleasure
to have you with us.
Mr. HECHLER. Thank you, Mr. Chairman.
Mr. FRIEDEL. You may proceed, Congressman.
Mr. WILLIAMS. Thank you, Mr. Chairman.
I am pleased to testify before your subcommittee this morning on

a subject which I consider to be of extreme importance relative to
H.R. 7068, the Federal Railroad Safety Act of 1969, and any related
bills.
As the Federal Government has been subsidizing research and new

equipment necessary for high-speed ground transportation, most fea-
tures of railroad safety have received careful attention. However, one
phase of railroad safety is the complete failure to take any proper
steps in order to protect the railroad rights-of-way from unauthorized
pedestrian crossings.
Just 11 days ago, four children were killed on the Penn Central

right-of-way by a metroliner and these fatal accidents occurred
between Wilmington, Del., and the Pennsylvania State line. The fact
is that there is absolutely no deterrent to pedestrian crossings at Penn
Central rights-of-way at innumerable points between Washington and
New York.
In the section of suburban Philadelphia which I represent, the Penn

Central right-of-way runs for about 7 miles through high-population
density areas. This section of the Penn Central right-of-way carries
a mix of commuter trains, making frequent stops at local stations,
regular passenger trains traveling at speeds of approximately 60
miles an hour, the metroliner, traveling at speeds of approximately
80-90 miles an hour, and freight trains.
The population density of this area is at least 4,000 to 5,000 people

per square mile. The area is largely residential with the backyards of
many homes actually running right up to the Penn Central right-of-
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way. Schools are located on one side of the right-of-way with many
of the schoolchildren attending the school living on the other side of
the right-of-way. Rather than walking two or three blocks out of their
way, these children cross the Penn Central right-of-way in order to
get to school. The same practice of walking across the Penn Central
right-of-way is used by children attending recreational areas.
All of the combination vehicular-pedestrian crossings in this entire

7-mile stretch are grade separated crossings. Also, there are raised
pedestrian crossings at other points along this right-of-way. However,
since there is absolutely no deterrent to these children crossing the
Penn Central right-of-way, they simply walk across the tracks rather
than going to a pedestrian crossing which may be a few blocks away.
The complete absence of any deterrent to pedestrian crossings at

Penn Central right-of-way is a direct contrast to the practice used on
our interstate system. Just this morning, I drove from my home dis-
trict to Washington and I traveled most of this distance on 1-95.
Every inch of 1-95 is protected by a fence, installed usually on the
outer limits of the right-of-way for 1-95.
It seems to me that some similar deterrent must be provided along

railroad rights-of-way through high-population density areas.
Steps are being taken to have the combination grade separated ve-

hicular-pedestrian crossings on the 7-mile stretch improved that I
have previously referred to. Also, additional pedestrian crosswalks
will be erected. However, all of this effort will be of no avail unless
a deterrent is provided to prevent pedestrians from crossing the Penn
Central right-of-way except at these pedestrian crossways.
The improving of the combination vehicular-pedestrian grade sepa-

rated crossings and the installation of additional pedestrian crosswalks
will shortly come before the Pennsylvania PUC, and I am confident
that the cost of these improvements will be equitably distributed be-
tween the Penn Central Railroad, the Pennsylvania Department of
Highways, and the local municipalities involved. I want to emphasize
that this is a national problem and that in any high-population density
area which has a railroad right-of-way running through it, the prob-
lem is precisely the same as the one I have described in my own district.
The Chicago Northwestern Railroad, running out of Chicago, has

found a 4-foot-high, three-strand barbed-wire fence located between
the tracks, whether there be two, four, or six tracks, to be an extremely
effective deterrent in unauthorized pedestrian crossings. I believe that
we should include in the Federal Railroad Safety Act of 1969 or 1970
at least $10 million for demonstration grants to determine just how the
unauthorized pedestrian crossings of railroad rights-of-way in high-
population density areas can be stopped.
This demonstration grant money can be used on the basis of a

formula which would require the railroads to pay 40 percent of the
cost, the Federal Government to pay 40 percent of the cost with the
local municipalities paying 20 percent of the cost. Once the necessary
deterrents to unauthorized pedestrian crossings are erected, an agree-
ment could be executed between the railroad and the local municipali-
ties to share the cost of maintenance. Of course, it would be the com-
plete responsibility of the local municipality to see that any deterrent,
such as barbed-wire fencing, was not vandalized and if the deterrent
is vandalized, it would be the responsibility of the local municipality
to repair the damage.
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There have been hundreds of fatal accidents perhaps even thou-
sands, throughout the country resulting from the absence of the type
of deterrent that I am talking about this morning. I certainly hope
that you gentlemen will give this matter your fullest attention.
Again, Mr. Chairman, let me express my appreciation for being

able to testify before your subcommittee this morning.
Mr. FREIDEL. I want to compliment you, Congressman Williams,

for your very fine statement. This is a problem that has been worry-
ing me a great deal and I imagine concerns all of us.
Mr. WILLIAMS. I would imagine, Mr. Chairman, that you encounter

almost an identical problem in the Baltimore area.
Mr. FRIEDEL. We have 17 grade crossings from Washington to the

city of Baltimore. I would say 21 from Washington to Delaware.
Mr. WILLIAMS. You mean actual grade crossings ?
Mr. FRIEDEL. Yes; we have eliminated two and are in the process

of eliminating more. This is a very, very serious problem throughout
the United States and I am going to ask this committee to look into
the problem and see if we can't find some funds-.
Mr. WILLIAMS. Let me emphasize what I am talking about is not.

only grade crossings. In the 7-mile area that I am referring to, all
of the combination vehicular and pedestrian crossings are grade sepa-
rated crossings, and then we do have some pedestrian crossings where
the steps go up, the iron work crosses the tracks and it comes down
on the other side. But in many instances you will have schools, athletic
facilities, recreation facilities, even swimming pools, located on one
side of the tracks or the other and the children from both sides of the
tracks use these facilities. There has also been some serious difficulty
cause by these commuter trains that stop at the local station and
since there is no deterrent to crossing the tracks they walk around
the back of the train and walk out and almost get hit by a speeding
passenger train. There have actually been some fatal accidents hap-
pen in this way.
Now, no matter how many pedestrian crossings you put up and

no matter how many grade separated combination vehicular-pedestrian
crossings you put up, the shortest distance between any point is a
straight line. The shortest distance between any two points is a straight
line, and, rather than walking a block or two blocks to get to an
authorized crossing, properly protected, the children and the adults
just stream right across the tracks. What I am trying to do is get
some type of deterrent and I mean specifically this barbed-wire fence
which has been used by one of the railroads running out of Chicago,
the Chicago & North Western, and I think in that particular case
they have four tracks. And right down between, in the center, two
tracks on one side, two tracks on the other, I understand that they
have a 4-foot-high, three-strand wire fence. Now, this forces the pe-
destrians to go to the protected crossings and cross the tracks safely.
Mr. FRIEDEL. We have a very good example of that on Kenilworth

Avenue right here in Washington. The children walk across the
highway at that point and there have been a lot of accidents. They
have recently put up a 4-foot grading wall of concrete, to prevent
these children from taking shortcuts and it forces them to go to the
overhead passageway.
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It is a very serious problem and I want to compliment you for
your comments.
Mr. WILLIAMS. Thank you, Mr. Friedel, and the reason I made this

suggestion about the Chicago & North Western Railroad is when you
start talking about 4-foot-high concrete walls or when you start talk-
ing about putting chain link fences on both sides of the right-of-way,
you are getting to an extremely expensive proposition, and if you
are going to fence the entire right-of-way, then you even have trouble
getting the people into the stations and then the only way to prevent
them from crossing the tracks at the station is to build elevated station
platforms which again is a most expensive operation. I think you
have had some experience with that in Baltimore where the costs
ran into millions of dollars for just one or two raised station plat-
forms. But I deeply appreciate the opportunity of appearing before
you this morning.
Thank you.
Mr. FRIEDEL. Thank you, very much.
Our next witness will be Mr. William M. Moloney., vice president

laid general counsel of the Association of American Railroads.
You may proceed, Mr. Moloney.

STATEMENT OF WILLIAM M. MOLONEY, VICE PRESIDENT AND

GENERAL COUNSEL, ASSOCIATION OF AMERICAN RAILROADS

Mr. MOLONEY. Thank you, Mr. Chairman.
May I ask that my written statement be copied into the record and

rather than reading it word for word, I would simply prefer to dis-
cuss it with the members of the committee.
Mr. FRIEDEL. All right. Your full statement will be included in the

record and you may summarize it.
(Mr. Moloney's prepared statement and appendixes follow:)

STATEMENT OF WILLIAM M. MOLONEY, VICE PRESIDENT AND GENERAL COUNSEL,
ASSOCIATION OF AMERICAN RAILROADS

My name is William M. Moloney. I am vice president and general counsel of
the Association of American Railroads.
Mr. Goodfellow has explained to you our industry's participation in the Task

Force on Railroad Safety established by the Secretary of Transportation about
a year ago. He expressed our support, with a few amendments, of H.R. 14417,
which bill is based largely on the deliberations and decisions of the Task Force.
We regret that the Senate Committee did not see fit to accept S. 3061, the counter-
part of H.R. 14417, with the amendments suggested. On the contrary, S. 1933 was
passed by the Senate, sent to the House, and is now pending before your Com-
mittee. We were sorry to see the Senate pass a bill which departed in such major
respects from the one based on the deliberations and decisions of the Task
Force.
In his testimony before this Subcommittee, the Secretary of Transportation

stated that the basic areas of difference between S. 1933 and the Administration's
proposal (H.R. 14417) lay in—

(1) the scope of Federal regulatory authority,
(2) the scope of State regulatory authority,
(3) the nature and extent of State participation,
(4) the extent of repeal of existing statutes,
(5) the use of safety accident reports in damage suits,
(6) the establishment of an Advisory Committee, and
(7) the time schedule by which regulations must be promulgated.

While I have not listed the areas of difference in the same order as did the Secre-
tary, their mere recital indicates the depth of the departures made.
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At the outset of my testimony I would like to answer certain allegations made
by spokesmen for the National Association of Regulatory Utility Commissioners
against the Association of American Railroads. These allegations were made in
a letter dated February 10, 1970, to all members of the House Committee on Inter-
state and Foreign Commerce, over the signature of Mr. Francis Pearson, Presi-
dent of the NARUC. After his letter came to our attention, discussions were had
by railroad representatives with Mr. Pearson and other officers of NARUC in
an effort to correct the unfortunate misunderstanding evidenced by that letter.
Following these discussions and under date of March 13, 1970. Mr. Goodfellow
wrote Chairman Staggers, with copy to each member of the Committee, again
seeking to correct NARUC's misunderstanding. Copies of our letter were sent to
President Pearson, members of the Executive Committee of NARUC, and to its
chief legal officer. Nevertheless, at hearings before this Subcommittee on March
19 the accusations by NARUC were renewed in even stronger language.

Referring to Section 105 of S. 1933, Mr. Doub, Chairman of the Maryland
Public Service Commission, speaking on behalf of NARUC, stated to this Com-
mittee that more recently the AAR has sought 'to emasculate" this section by
adding modifiers to the term "local safety hazards" and that such "efforts by
the AAR were hostile to the public interest." The charge is absurd and we are at
a loss to understand its continued assertion.
While not a party to such negotiations, the AAR was informed that the Sec-

retary of Transportation had made an agreement with the NARUC that would
permit a State to adopt a more stringent regulation where necessary to eliminate
or reduce a particular local railroad safety hazard. Further, we were told that
under the agreement there was no intention whatsoever to permit a State to
establish statewide standards superimposed on the national standards estab-
lished by the Secretary. Secretary Volpe, in his testimony before this Committee
on March 17, so described his agreement with the State regulatory authorities.
Upon seeing the language of Section 105 of S. 1933, we suggested that a term

such as "exclusively", "solely", "essentially", or the like, be inserted before the
words "local hazard", in keeping with the Secretary's understanding of his agree-
ment with NARUC. This suggestion was immediately rejected by counsel for the
NARUC. We then suggested that the provision be written so as to vest the States
with authority "where necessary to protect the public and railroad employees
against unique hazards of local origin." This is our more recent proposal to which
Mr. Doub was apparently referring and which led to the more violent reaction
I have described and the charge of emasculation and hostility to the public
interest.
May I read something to you.
"State Intensification of Federal Safety Regulations.—A State agency should

be permitted to adopt safety standards more stringent than the Federal stand-
ards, which do not create an undue burden on interstate commerce, where neces-
sary to protect the public and railroad employees against unique hazards of local
origin."
What I have just read is Paragraph (3) of Resolution No. 4, unanimously

adopted on October 9, 1969, by the NARUC assembled in its 81st Annual Conven-
tion at Denver, Colorado. That resolution was submitted by the NARUC in its
testimony before the Senate Committee and was submitted to this Committee in
its testimony on March 19. The same language was used in the letter of Febru-
ary 10, 1970, from the President of NARUC to all members of the House Com-
mittee on Interstate and Foreign Commerce, in stating his interpretation of
Section 105. But when we suggest that NARUC's own language be used we are
accused of emasculation and hostility to the public interest.
I must, if S. 1933 is to be considered, emphasize the importance of using some

such language since it appears from testimony before this Committee that the
Secretary of Transportation may be laboring under a false impression with re-
spect to any agreement he believes he obtained from the NARUC representatives.
For instance, on page 6 of the Secretary's written statement, he said:
"Our agreement provides the States with the authority to regulate individual

local situations where necessary to eliminate or reduce particular local railroad
safety hazards. Since these local hazards would certainly not be statewide in
character, there is no intent whatsoever to permit the State to establish statewide
standards superiimposed on national standards." (Emphasis supplied.)
In his oral testimony, the Secretary, time and time again, reaffirmed this under-

standing. However, while the Secretary says that under his agreement there was
no intent to permit statewide standards to be superimposed on national stand-
ards, Commissioner Doub, testifying for the NARUC, stated that:
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"Clearly, an overlay of state expertise is required to effectively deal with these
unique problems."
In support of this overlay of State expertise, the witness insisted that any

Federal legislation must preserve the right of the States to continue to engage in
railroad safety regulations which would not conflict with Federal minimum
regulations; that vast variations in terrain, climate and population patterns
within this nation logically require that States be able to impose more stringent
requirements where necessary to meet changing safety needs along railroad
routes; that a staff of safety experts in Washington could not possibly fashion
a safety code, no matter how classified according to population density or other
factors, which would be adequate in all circumstances in a country as diverse
and as large as this one; and that State intensification of regulation would
strengthen the safety program.
I read such statements as indicating that NARUC's resistance to any statutory

definition of "a local safety hazard" may be motivated by an intent to consider
each State in its entirety as presenting a "local" situation. Federal regulations.
would simply then be considered as a minimum and the State authorized to pre-
scribe more stringent regulations—and all this notwithstanding the Secretary's,
impression that he has their agreement to the contrary.
The probability of such motivation was further indicated by Commissioner

Bloom, Chairman of the Pennsylvania Public Utility Commission. His testimony
before this Committee dealt principally with Section 106 of S. 1933. He explained
NARUC's concept of the certification provisions of that section. May I read from
pages 9 and 10 of his prepared testimony:
"The certification concept contained in Section 106(a) (b) simply means that

a State which can do an effective regulatory job should be permitted to do so
uni'mpa'ired by preemptive Federal regulation.
"Under this concept, a State agency which adopts the Federal Safety regula-

tions as a minimum and which has the ability to effectively enforce these regula-
tions, is permitted to administer a comprehensive rail safety program within that
State." (page 9) ( Emphasis supplied.)
"The certification concept will force every State in the Nation to either:

administer and enforce an effective rail safety program which equals or emceed.,
what the Federal enforcement capability would otherwise be in tilt State; or
else turn over to the Federal Government the primary responsibility for rail
safety in that State." (page 10) (Emphasis supplied.)

Seemingly, Mr. Bloom construes the certification provisions of Section 106
as meaning that:

(1) Upon certification a State's regulatory activities would be unim-
paired by any Federal preemption.
(2) In order to obtain certification the State need simply adopt the

Federal regulations as a minimmn and, having done so, could itself pro-
ceed to adopt and administer a comprehensive rail safety program.
(3) Certification would empower a State to administer and enforce a

comprehensive rail safety program which equals or exceeds what the Fed-
eral enforcement capability would have otherwise been.

While we disagree with that interpretation, it seems apparent that adoption
in Section 105 of the NARUC's own language—"unique hazards of local origin"—
would militate against any interpretation of Section 106 as was made in Mr.
Bloom's testimony.
It is Section 106 of S. 1933 that causes a large part of the confusion and which

makes it difficult to give logical, if indeed intelligent, application to many of the
provisions of S. 1933. NARUC attempts to justify the provisions of Section 106
by pointing to a recommendation of the Task Force. Commissioner Bloom in his
testimony referred to the recommendation of the Task Force that "administra-
tion of the program should be through a Federal-State partnership, including
State certification similar to the certification principles set forth in the Federal
Natural Gas Pipeline Safety Act of 1968." He then says that this recommenda-
tion has been ignored by the AAR.
The AAR has not ignored this recommendation of the Task Force, but indeed

has insisted that the certification principles of the Federal Natural Gas Pipeline
Act should apply to any State certification procedures set up for Federal regu-
lation of railroad safety. The provisions of that Act expressly prohibit any State
from issuing or enforcing regulations with respect to interstate pipeline facili-
ties. As explained by this Committee in its report on that bill:
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"The relationship of Federal-State regulatory authority created by this bill
differs as between local pipelines and interstate transmission lines. In the latter
area, the lines of a single transmission company may traverse a number of
States and uniformity of regulation is a desirable objective. For this reason,
section 3 provides for a Federal preemption in the case of interstate transmission
lines.

•
"This bill also gives the States an important role in enforcement, as well. Be-

cause of peremption, the safety standards for interstate transmission lines will
always be Federal standards, and enforcement will be a Federal responsibility.
Consistent, however, with the role this bill gives the States in amplifying dis-
tribution standards, the committee has sought to give the States a primary role
in enforcement of local pipeline safety standards.

"Section 5 envisions that the States may substitute State for Federal enforce-
ment of the safety standards as they apply to gathering, distribution and local
transmission lines in one of two ways, either (1) by the submission to the Secre-
tary of an annual certification by a State agency regarding its authority and
enforcement activities, or (2) in situations when the State agency does not or
cannot submit such certification, through a written agreement with the Secre-
tary for the State agency to carry out on behalf of the Secretary and administra-
tion of the Federal standards." (page 25)

Certification of a State under that Act has meaning only with respect to local
pipeline facilities as distinguished from interstate facilities.
In his testimony before the Senate Committee on S. 3061 and S. 1933, Com-

missioner Bloom recognized this as being the principle of certification in the
Natural Gas Pipeline Safety Act:
"We are asking Congress to do what it already did last year, to recognize

this partnership, because Secretary Boyd, when he made his recommendation
in legislation on gas safety suggested the entire field from the wellhead to the
jet burner in the kitchen stove be taken over by the Federal Government.
"Congress rejected that philosophy and wrote into the bill section 5 which

preserved rights of the State to operate in the field of the distribution corn-
panies." (page 383) (Emphasis supplied.)
The NARUC spokesmen have consistently ignored the word "principles" and

simply waved the flag of "certification" in referring to the Task Force report.
Their insistence that S. 1933 follows the certification principles of the Natural
Gas Pipeline Safety Act (as recommended by the Task Force) is difficult to
understand.
The NARUC, in its testimony described the Nation's railroad system in terms

clearly descriptive of its interstate nature, pointing to the over 212,000 miles of
railroad rights-of-way, the 340,000 miles of track, and the 45,000 communities
served by the Nation's railroads.
In his testimony the Secretary of Transportation emphasized the fact that

the rail system is all one interstate system:
"The railroad system, it seems to me, is quite different, it is generally all part

of one interstate system except for that logging operation and so forth we have
talked about earlier." (TR. page 48)
It seems perfectly clear to us that the interstate nature of the railroad sys-

tem and the inability to find any distinctive intrastate railroad operations affords
no basis upon which to authorize State regulation but argues strongly, both
from the legal and practical standpoint, in favor of Federal regulation and en-
forcement. As this Committee very properly stated in its report on the Natural
Gas Pipeline Safety Act, it is the interstate nature of operations that formed
the basis for Federal regulation and that States should regulate only what is
clearly local.

It is difficult to understand why Section 106 of S. 1933 would attempt to pro-
vide for exclusive Federal jurisdiction over rolling stock and employee quali-
fications while at the same time ignoring facilities and operations that are
equally interstate in nature, such as traffic and train control systems, power
supply systems, signal and communications systems, operating rules and prac-
tices and matters of like nature. If any line of division is to be made, surely
such matters as those should lie on the exclusive Federal jurisdiction side of the
line.

Referring back to Section 105 of S. 1933, its present provisions are so worded
as to conceivably grant a State regulatory power it does not now have to adopt

21.
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laws and regulations relating to interstate commerce. As passed by the Senate,
the second sentence of Section 105 gives the States power to adopt any law,
rule, regulation, or standard relating to railroad safety until such time as the
Secretary has adopted a rule, regulation, or standard covering the subject mat-
ter of such State requirement. Thus, until the Secretary acts, a State might be
vested with the same authority over interstate commerce as would be the Secre-
tary. We doubt that this was the intention of those who drafted the bill.
Again, if this Committee is going to give any serious consideration to S. 1933,

we suggest that it substitute for the present provisions of Section 105 the
amended provisions attached to my statement as Appendix A. The suggested
amendment would make it clear that no such general authority over interstate
commerce would be vested in a State and would also take care of the local haz-
ard situation, to which I have previously referred and with respect to which
State jurisdiction would be preserved.

Section 106 of S. 1933 will result in legislative mish-mash. I realize that this is
a rather harsh term. I think, however, that an explanation of the provisions of
S. 1933, including Section 106 and its relationship to other provisions of the
bill, will demonstrate that the term is justified.

Section 106 is confusingly written and almost impossible of intelligent inter-
pretation. In large measure, this results from the creation of a dual system of
regulation and in treating Federal regulation as not actually being Federal
regulation.

Section 106(a) provides that "no provision of this Act shall apply . . . within
a state . . . which submits to the Secretary an annual certification . . ." At
the outset, then, the section seemingly writes out of existence any provision of
the Act insofar as such a State is concerned. Having removed everything within
such a State from coverage of the Act, the paragraph subsequently attempts to
pull back under the provisions of the Act rolling stock and employee qualifica-
tions and give the Secretary authority to regulate the same and to enforce such
regulations as Federal law within the certifying State. Generally speaking, there
would be in effect in such certifying State no Federal regulations with respect to
other areas of railroad safety. However, there would be Federal regulations if
the Secretary issued a new or amended regulation dealing with these other
areas after the last annual certificate filed by a State and until such State filed
another annual certificate that it had adopted the new or amended regulation.
The confused situation of—now you see it, now you don't . . . now it's Federal,
now it's not—can only result in even more confusion.
The Secretary of Transportation seemed to be under the impression that with

respect to rolling stock and employee qualifications he would have the soleauthority to issue regulations and the sole authority to assess penalties and toprosecute violations. He referred to these things as being "reserved to the Sec-retary of Transportation."
If you will look at the provisions of Section 106 of S. 1933 you will see that inorder to be certified a State must adopt as its own the Federal regulations per-taining to rolling stock and must show that its own law permits it to enforcesuch regulations with respect to rolling stock through some State agency orState court. Thus, in order to get certified, a State must adopt and enforce asits own regulations of a matter the Secretary conceives to be reserved to him.If the term "operations" is construed to include employee qualifications, thesame situation will prevail in that area.
Moreover, the regulations of the Secretary with respect to rolling stock andemployee qualifications are referred to as "also" remaining in full force andeffect as Federal law within the State. Use of the words "shall also remain"clearly contemplates dual regulation. The exclusiveness of the Secretary's au-thority to assess and compromise penalties and request injunctive relief runsonly to "such rules, regulations, and standards" and the word "such" refers onlyto the Federal regulations which also remain alongside the State regulation.It would appear that assessment and compromise of penalties for violation ofthe Federal regulation would have no effect upon the enforcement by the Stateof penalties for violation of its rules, which would also be outstanding in theseareas. Conceivably, the railroad could be penalized twice under the same set offacts. I must also point out again that should the Federal regulation dealingwith rolling stock or employee qualifications be a new or amended regulation,then it would be the only such regulation in a State until such State got aroundto filing another certificate picking up as its own those new or amended Federalregulations.
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May, I illustrate some of the confusion by using two States as examples. State
A is not certified under the provisions of Section 106. Consequently all safely
regulation of the interstate railroads in that State would be Federal regulation
and all enforcement would be Federal enforcement. The only exception would be
where State A had in effect an additional or more stringent law designed to
eliminate or reduce an essentially local safety hazard.

State B, however, is certified pursuant to the provisions of Section 106 and
all regulations in that State become State regulations and are subject only to
State enforcement, except that there will "also remain" as Federal regulations
those dealing will rolling stock and employee qualifications—a dual regulation
and enforcement of those matters. Again, there is another exception and that
is with respect to any new or amended regulation issued by the Secretary, in
which event such new or amended regulation shall, in State B, remain in force
and effect as a Federal regulation with Federal enforcement until State B gets
around to adopting the new or amended regulation and filing its next annual
certificate.

There are equally strange effects from application of the provisions of Section
1.06 to other sections of S. 1933.
As I have explained, certification under Section 106 means in general that

the regulation in State B has become State regulation and the State has the sole
authority to enforce it. Assume that a railroad operating through States A and
B petitions the Secretary for a waiver of a particular rule, regulation or stand-
ard which he has established. Assume further that the Secretary finds that good
•<cause exists to grant a waiver of that rule, regulation or standard with respect
to the operations of that railroad. He can grant the waiver with respect to
.operations within State A but he cannot grant the waiver with respect to
operations in State B. This results from the fact that under the terms of Sec-
tion 106 no provision of the Act would apply in certified State B except certain
expressly reserved sections. The section giving the Secretary authority to grant
waivers is not one of the reserved sections and consequently would not apply
in State B. If the regulation from which waiver is sought happens to deal with
rolling stock or employee qualifications, the Secretary could grant waiver of the
Federal regulation in State B but not of the State regulation. Or if the regula-
tion were a new or amended one not yet adopted by State B, his waiver would
be effective in both States.
But that is not all. Sections 109 and 110 provide for Federal enforcement,

Federal penalties, and for the compromise of any amount of penalties and for
the deduction thereof from any sums owing by the United States to the railroad.
However, because of the language of Section 106, none of these provisions would
apply in a certified State except with respect to Federal regulations dealing with
rolling stock and employee qualifications or with respect to a new or amended
Federal regulation which the certified State had not yet adopted and certified.

Theoretically, after a State became certified, the Secretary would not be able
to prescribe any additional or further rules or regulations at all for application
in the State since Section 102, by the terms of Section 106, would not be ap-
plicable after certification. Here, again, the only possible exception would be
with respect to regulations concerning rolling stock and emPloyee qunlifications.
Another example of legislative clarity is found in the fact that the second

sentence of Section 102 provides that "However, nothing in this Act shall pro-
hibit . . . ", while the first sentence of Section 106 provides that "no provisions
of this Act shall apply . . . ", and Section 102, as I have pointed out, is not
one of the sections removed from the ambit of Section 106. Thus, it is arguable
that in a certified State representatives of common carriers and their employees
might be able to have collective bargaining agreements that would he incon-
sistent with the rules and regulations prescribed by the Secretary, while in a
non-certified State the representatives could not have such an agreement.
While I am sure that arguments, if indeed not litigation, will arise over the

construction of these two sections in relation to each other, I suppose the safest
course for me is to not participate in such arguments until they actually arise.

Section 107 repeals existing railroad safety statutes, but the provisions of Sec-
tion 107 do not apply to railroad facilities equipment, rolling stock and opera-
tions within a State certified under Section 106. Perhaps, and I don't know, the
Federal statutes mentioned would be repealed with respect to railroad facilities,
rolling stock and operations in a non-certified State but would remain in force
and effect in a certified State. Thus, the provisions of the repealed statutes would
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automatically become regulations of the Secretary in the non-certified State but
the provisions of the statutes themselves would remain in effect in the certified
State.
A literal interpretation of the provisions of the bill would mean that Title

II—Hazardous Materials Control—would have no application in a certified State
but would apply in a non-certified State.

Section 106, paragraph (a), provides for application in a certified State of no
other provision of Section 106 except paragraph (f). Thus, paragraph (d),
which provides for payment by the Federal Government of 50 percent of the cost
of State personnel, equipment and activities in carrying out a safety program,
would seem to have no application in a certified State and there would be no
Federal monies available there. But Federal monies would be available for use
in payment for personnel, equipment and activities of a non-certified State.
I am sure that I have gone far enough, and indeed too far, to the extent of

probably boring the members of this Committee with the peculiar legislative
approach taken by S. 1933. And it all seems to result from the departure from
the certification principles of the Natural Gas Pipeline Safety Act and the crea-
tion (in Section 106) of an entirely new and, in my opinion, unworkable rela-
tionship between Federal and State regulation and enforcement.
I trust that I have given sufficient explanation so that I will not be accused

of overstatement when I previously referred to the legislation mish-mash cre-
ated by this bill. Perhaps also you can see why I have referred to this as the
confused situation of.. . now you see it, now you don't. . . now it's Federal, now
it's not.

If serious consideration is to be given by this Committee to S. 1933, then we
urge that it substitute for the present provisions of Section 106 the amendment
which is attached to my statement as Appendix B.
There are other amendments to S. 1933 that are either essential or highly de-

sirable. The Secretary of Transportation has proposed some of them, as I later
mention. Some of these were also suggested by Mr. Goodfellow in his statement
on H.R. 14417 but as amendments to S. 1933 they might reqiure different
form.

Section 102(b) of S. 1933 unnecessarily requires opportunity for oral presenta-
tions in the adoption of every rule, regulation, standard; or amendment, repeal,
or waiver thereof. Moreover, it is deficient in not providing for evidentiary hear-
ing and decision on the record in matters involving disputed issues of fact.
We urge that paragraph (b) of Section 102 be stricken and the following be

substituted therefor:
"(b) No rule, regulation, or standard, or amendment or repeal thereof shall

be prescribed until notice and opportunity for hearing thereon shall have been
afforded all interested parties. Hearings shall be conducted in accordance with the
provisions of 5 U.S.C. 553 unless the Secretary shall find that there exists a sub-
stantial issue of disputed fact, in which case the Secretary shall, after notice, set
such issue for hearing in accordance with 5 U.S.C. 556 and 557. Any interested
party may request the Secretary to make a finding with respect to the existence
of a substantial issue of disputed fact. Rules, regulations, and standards may be
amended or repealed on the Secretary's own motion or on the petition of an
interested party and shall be amended or repealed when in the public interest."

Section 109 deals with fines and penalties. Paragraph (c) contains a provi-
sion that" Each day of such violation shall constitute a separate offense." Con-
sidering the nature of railroad properties and operations, this could be an un-
reasonably severe provision, resulting in enormous fines. This sentence in Sec-
tion 109(c) should be rewritten, as we suggested with the same sentence in Sec-
tion 10(c) of H.R. 14417, to read:
"After notice from the Secretary of such violations and reasonable opportunity

to correct the same, each day such violation continues shall constitute an addi-
tional separate offence."
We agree with the Secretary that the language "including agreements relating

to qualifications of employees" should be stricken from Section 102(a) and for
the reason stated by him. We agree also with his suggested amendment of the
timetable in Section 102(e) ; with his amendment that would add a new section,
creating (as is done in H.R. 14417) an advisory committee; and with his amend-
ment of Section 107, the repealer of existing statutes, so as to place the whole
matter of railroad safety under the Secretary. We find ourselves also in agree-
ment with the Secretary's amendment of Section 108 so as to preserve the pro-
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tection which the Accident Reports Act presently gives to reports of railroad
accidents. This latter is particularly important and the reasons given by the
Secretary are adequate support for the amendment.
We urge that this Committee favorably report H.R. 14417 with the improving

amendments we have suggested.
If, however, serious consideration is going to be given by this Committee to

S. 1933, the amendments we have requested are essential.

APPENDIX A—SUGGESTED FOR SECTION 105 OF S. 1933

(NEW LANGUAGE UNDERSCORED; LANGUAGE TO BE OMITTED STRICKEN THROUGH)

§ 105. State regulation
The Congress hereby declares that laws, rules, regulations, and standards

relating to railroad safety shall be nationally uniform to the extent practicable.
To the extent that it has power and authority to do so on the date of the enact-
ment of this Act,—a State may adopt or continue in force any law, rule, regula-
tion or standard relating to railroad safety when not incompatible with any
Federal law, rule, regulation or standard, and when not creating an undue bur-
den on. interstate commerce, until such time as the Secretary has adopted a
rule, regulation, or standard covering the subject matter of such State require-
ment. A State may adopt or continue in force an additional or more stringent
law, rule, regulation, or standard relating to railroad safety when necessary to
eliminate or reduce unique safety hazads of local origin, and when not incom-
patible with any Fedeal law, rule, regulation, or standard, and when not creating
an undue burden on interstate commerce.

* * *

APPENDIX B—SUGGESTED AMENDMENT FOR SECTION 106 OF S. 1933

Present section 106 of S. 1933 should be stricken and the following section
inserted in lieu thereof:
"§ 106(a) Any State may submit to the Secretary an annual certification that

a specified State agency: (1) has regulatory jurisdiction over the safety prac-
tices of railroads within the State; (2) has been furnished with a copy of each
Federal safety rule, regulation, and standard prescribed by the Secretary under
this Act as of the date of the certification; (3) will enforce each such rule, reg-
ulation, and standard, as interpreted by the Secretary, by making such inspec-
tions and reports as are (a) requested by the Secretary, (b) required by any
rule, regulation or standard prescribed by the Secretary, (c) otherwise necessary

to insure compliance with this Act.
(b) Each annual certification shall include an undertaking by the State to

report to the Secretary promptly or at such intervals as the Secretary may direct
all actions, omissions or conditions that the State considers a violation of any
rule, regulation or standard prescribed by the Secretary, together with a full
statement of the facts and circumstances of each such violation.
(c) The Secretary shall have the exclusive authority to assess and compromise

penalties and to request injunctive relief for the violation of rules, regulations,
and standards prescribed by the Secretary under this Act, and to recommend
prosecution for any violation thereof as provided by sections 109 and 110 of

this Act.
(d) Each annual certification shall include a report, in such form as the

Secretary may by regulation prov,ide, showing: the name and address of each

common carrier by railroad subject to the safety jurisdiction of the State
agency; all accidents or incidents reported during the preceding twelve months
by each such carrier involving personal injury resulting in disability of more
than 24 hours within the first ten days following the occurrence, fatality, or
property damage exceeding $750 or such other higher amount as the Secretary
may prescribe, together with a summary of the State agency's investigation as
to the cause and circumstances surrounding such accident or incidents; the
record maintenance, reporting, and inspection practices by the State agency to
enforce compliance with safety rules, regulations and standards prescribed by
the Secretary, including a detail of the number of inspections made of rail facil-
ities, equipment, and operation by the State agency during the preceding twelve
months, and such other information as the Secretary may require. The report
included with the first annual certification need not show information unavail-
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able at that time. If after receipt of annual certification the Secretary 
deter-

mines that the State agency is not satisfacorily making inspections and 
reports.

with respect to safety rules, regulations, and standards promulgated by the

Secretary, he may, on reasonable notice and after opportunity for hearing, reject

the certification. When such notice is given by the Secretary, the burden of

proof shall be upon the State agency to show that it is satisfactorily making

inspections and reports with respect to Federal safety rules, regulations, and

standards.
(e) With respect to any State for which the Secretary does not receive such

an annual certification, the Secretary may enter into an agreement with a State

agency to authorize such agency to provide all or any part of the inspection and

reports necessary to obtain compliance with Federal safety rules, regulations
• and standards.

(f) Upon application, the Secretary shall pay out of funds appropriated pur-

suant to this Act or otherwise made available up to 75 per centum of the cost
of the personnel, equipment, and activities of a State agency reasonably re-
quired, during the ensuing year, to make inspections and reports under such a
certification or agreement. No such payment may be made unless the State
agency making application under this subsection gives assurances satisfactory-
to the Secretary that the State agency will provide the remaining cost of a safety
program and that the aggregate expenditures of funds of the State for the safety
program will be maintained at a level which does not fall below the average
level of such expenditures for the last two fiscal years preceding the date of
enactment of this section.
(g) The Secretary is authorized to conduct such monitoring of State inspection

practices, and to conduct such other inspection and investigation as may be
necessary to aid in the enforcement of the provisions of this Act.
(h) The certification which is in effect under subsection (a) of this section

shall not apply with respect to any new or amended Federal safety rule, regu-
lation or standard for railroads established pursuant to this Act after the date
of such certification, until the State agency has been furnished with a copy of
such rule, regulation, or standard and has submitted an appropriate amended
certification in accordance with the provisions of subsection (a) of this section.
(i) Nothing in this Act shall restrict the right of a State to enforce in the

courts of the State by way of injunctive and monetary sanctions any State law,
rule, regulation or standard relating to railroad safety that is adopted or con-
tinued in force by the State pursuant to section 105 of this Act."

Mr. MOLONEY. In his testimony before this committee, the Secre-
tary of Transportation pointed to certain basic areas of difference be-
tween S. 1933 and the proposal which is pending before this commit-
tee in the form of H.R. 14417.
I appreciate, Mr. Chairman, that you have said that this committee

will mark up the later bill, that is the House bill the task force bill
H.R. 14417. However, I do feel that since the Senate bill has passeda
the Senate and has been sent to this committee, that we are compelled
to address ourselves to S. 1933 as well. And I feel there is no way that
S. 1933 can be marked up so as to resemble H.R. 14417, nor do I
think that H.R. 14417 can be marked up in any way to really resemble.•
S. 1933, the reason for that being, Mr. Chairman,_ that the fundamen-
tal approach taken by the two bills is entirely different.
The idea of the Federal-State partnership, so-called, in S. 1933 and

the approach taken in H.R. 14417, are so diametrically opposed that
they would not accommodate amendment.
We, I may say, were very sorry to see the Senate pass a bill such as

S. 1933 that departed so far from the task force bill that was pendingin the Senate, that is, S. 3061. However, they did pass it and they didsend it to the House and it is now before this committee.
H.R. 14417, is predicated largely on the deliberations and determi-nations of the task force appointed by the Secretary of Transporta-tion. In his testimoney the Secretary referred to numerous areas of

44-340--70---8
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departure, where S. 1933 departed from H.R. 14417 and by virtue of
that obviously departed from the bill predicated upon the determina-
tions and deliberations of the task force.
While I will not name them in the same order that the Secretary

did, I think the mere recital of those areas of departure tends to show
the depth of the departure that was made.
For instance one, the scope of Federal regulatroy authority. In

other words, there was a departure between the two bills on the very
question of Federal regulatory authority. There was a departure in
the the two bills with respect to the scope of State regulatory authori-
ty. There was a departure in the two bills with respect to the nature
and extent of State participation. There was a departure in the two
bills with respect to the extent of the repeal of existing statutes. And
the Secretary went on to point out that there was a departure in the
two bills with respect to use of safety accident reports in damage
suits.
There was a departure in the two bills respecting the establishment

of an advisory committee. There was a departure in the two bills with
respect to the timetable by which regulations must be promulgated.
I think the mere recital of those by the Secretary and as I have

repeated them here, probably shows why I say it would be awfully
difficult to mark up one bill so as to make it resemble the other bill.
Now, at the outset of my testimony I would like to answer certain

allegations that have been made against the Association of American
Railroads. Those allegations were made by the National Association
of Regulatory Utility Commissioners. Those allegations were made in
a letter dated February 10, 1970, to all members of the House Inter-
state and Foreign Commerce Committee over the signature of Mr.
Francis Pearson who is president of NARUC. After his letter came to
our attention, discussions were had by railroad representatives with
Mr. Pearson and with other officers of the NARUC in an effort to cor-
rect what we felt was a most unfortunate misunderstanding evidenced
by that letter.
Following these discussions, and on March 13, 1970, Mr. Goodfellow

wrote Chairman Staggers with a copy to each member of the House
Interstate and Foreign Commerce Committee, again seeking to cor-
rect the NARUC's misunderstanding. Copies of that letter were sent
to President Pearson of the NARUC, to the executive committee of
NARUC and to its chief legal officer.

Nevertheless, in hearings before this subcommittee on March 19,
the accusation 
Mr. FRIEDEL. Do you have a copy of that letter that Mr. Goodfellow

sent to Congressman Staggers?
Mr. MOLONEY. That Mr. Goodfellow sent? Yes, sir.
Mr. FRIEDEL. I would like to have it included in the record.
Mr. MOLONEY. I will see that it is done.
Mr. FRIEDEL. Put both letters in, the one from the NARUC and

Mr. Goodfellow's letter. So that we will have both in the record.
Mr. MOLONEY. Yes, sir. I may say it was my intention to quote two

passages from Mr. Goodfellow's letter that I think the Chairman
would find interesting in view of his commenting upon the desire of
all concerned to arrive at a reasonable and realistic safety bill.
In the letter which will go in the record as I understand it now, Mr.

Goodfellow stated this:



109

Our primary concern has been and is that any Federal regulatory system which

evolves should be soundly conceived and reflect the interstate character of this

country's national railroad network.

Further, he said:
We believe that the sound approach to Federal-State relationship in the regu-

lation of railroad safety is to recognize that the States should have full authority

to deal with unique hazards of local origin and that the Federal Government

should have the power to promulgate regulations in other areas and to enforc
e

them.

We conceive this to be the strong approach. And we are very much
in favor of a strong Federal safety bill. I will see that the letter gets
in the record.
Mr. FRIEDEL. Do you have the other letter?
Mr. MOLONEY. Yes, sir. I have the letter from the NARUC.
I will also submit that.
(The letters referred to follow:)

NATIONAL ASSOCIATION OF REGULATORY UTILITY COMMISSIONERS,
Washington, D.C., February 10, 1970.

To: The Members of the House Committee on Interstate and Forei
gn Commerce.

Re S. 1933, a bill proposing the Federal Railroad Safety Act of 1969.

GENTLEMEN: We understand that the Association of American
 Railroads

(AAR), the spokesman for railroad management, is now active
ly seeking to

emasculate the Federal-State partnership contained in the above 
bill which is

now pending before your Committee for consideration.

We believe, for the following reasons, that the preservation of 
the partnership

is essential to our mutual efforts of seeking the enactment of a
 strong railroad

safety bill which will provide the maximum protection for t
he safety of the

public and of railroad employees.

STATE INTENSIFICATION OF FEDERAL SAFETY REGULATIONS A
S TO LOCAL HAZARDS

Section 105 of the bill permits a State agency to adopt safety
 regulations more

stringent than the Federal regulations when the State regul
ations do not create

an undue burden on interstate commerce and when they are nec
essary to protect

the public and railroad employees against unique hazards of 
local origin.

AAR seeks to rewrite Section 105 to provide that State safety regulat
ions will

be preempted by the mere adoption of Federal regulations on the sam
e subject,

although the latter may be weaker and afford less protection to the 
public and

railroad employees. In such instances, the States would lose their pre
sent juris-

diction to adopt more stringent regulations governing such property a
s track,

roadbed or bridges, and in effect would be bound by the lowest comm
on de-

nominator—the national minimum standard.
The vast variations in terrain, climate and population patterns within

 this

Nation logically require that the States retain sufficient flexibility to im
pose more

stringent requirements where necessary to meet changing safey need
s along

railroad routes. Many States have made valuable and worthwhile
 additions to

railroad safety and such creative efforts have proved to be and should c
ontinue

to be fruitful sources for strengthening rail safety.

The prescription of exclusive preemptive Federal regulations would in 
many

eases subject the public and railroad employees to greater hazards th
an they

now face. A staff of safety experts in Washington, no matter how proficie
nt or

dedicated, could not possibly fashion a safety code, no matter how classi
fied ac-

cording to population density or other factors, which would be adequate in a
ll

circumstances in a country as diverse and as large as this one.

Clearly, an overlay of State expertise is required to effectively deal wi
th these

unique problems. Not only would State intensification of regulations strengthe
n

the Federal safety program, but continued State participation in th
e study of

safety problems of railroading would result in a cross-fertilization of ideas an
d

techniques among the several States and the Federal Government which would

further advance the effectiveness of safety regulations.
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AAR, instead of supporting viable State participation, wants absolute national
uniformity in safety standards. Apparently, it feels that such standards would
be the cheapest ones to comply with, although this is doubtful due to the high
cost of train accidents. We believe that sufficient latitude must be reserved to.
the States to formulate tailor-made solutions to local safety hazards if the public
safety is to be protected to the maximum extent practicable.

STATE ENFORCEMENT OF SAFETY REGULATIONS

Section 106 of the bill establishes two avenues for Federal-State cooperation—
one based on certification, the other on agreement.

CERTIFICATION 4

The certification concept contained in Section 106(a) (b) simply means that a
State which can do an effective regulatory job should be permitted to do so un-
impaired by preemptive Federal regulation.
Under this concept, a State agency which adopts the Federal safety regulations.

as a minimum and which has the ability to effectively enforce these regulations,
is permitted to administer a comprehensive rail safety program within that
State. The criteria for this State participation is Congressionally prescribed, and
administrative discretion is restricted to determine whether or not the Con-
gressional criteria have been satisfied. State adoption and enforcement of the
Federal regulation is reflected by a State agency submitting to the Secretary
of Transportation an annual certificate accompanied by supporting information.
depicting the State program. If the Secretary of Transportation finds, through
surveillance procedures, that a State agency has an inadequate enforcement pro-
gram, he is authorized to reject the certificate and assert direct Federal regula-
tion. When the Secretary questions the adequacy of State enforcement, the bur-
den of proof is upon the State agency.
The certification concept will force every State in the Nation to either: adu

minister and enforce an effective rail safety program which equals or exceeds
what the Federal enforcement capability would otherwise be in that State; or
else turn over to the Federal Government the primary responsibility for rail
safety in that State.
The incorporation of the certification concept in Federal rail safety legislation

was agreed to in the Report submitted to the Secretary of Transportation on
June 30, 1969, by the Task Force on Railroad Safety composed of representatives
of the State Commissions, and railroad labor and management. The Task Force,
which included Federal Railroad Administrator Reginald N. Whitman as Chair-
man, made nine recommendations, number three of which included the state-
ment that: "Administration of the program should be through a Federal-State
partnership, including state certification similar to the certification principles set
forth in the Federal Natural Gas Pipeline Safety Act of 1968." However, this
recommendation has since been ignored by AAR.

Instead, AAR wants total Federal preemption in the regulation of railroad
safety with the extent of State participation, if any, to be determined by an
agreement—the terms of which will be dictated by the Federal Railroad Admin-
istration. This relationship treats the States—not as partners—but as lackeys.
We do not believe that such an overly-centralized, heavy-handed bureaucratic

approach is in accord with the goals of this Committee.
In contrast, the certification concept contained in Section 106 of the bill offers

a vital and practical means for drawing all available Federal and State resources
into a unified effort to protect the safety of the public and railroad employees.
Permitting the States which have Or can develop the requisite expertise and
manpower to conduct effective rail safety programs, will afford the Federal
Government the opportunity to concentrate its efforts in those States which are
unable to conduct such programs.
The Federal Government, with its vast domestic and foreign commitments,

simply is not wealthy enough to fully staff all of its enforcement programs. I
know of no Federal enforcement program which is amply staffed with personnel.
Furthermore, the record shows that Federal staffing problems in the enforce-

ment field are chronic and of longstanding duration. Several examples are cited
in our testimony submitted to the Senate Subcommittee on Surface Transporta-
tion on October 29, 1969. Accordingly, the public interest clearly demands that
the Federal staff be supplemented by all available State inspectors as an integral
part of a national rail safety program. State resources are too valuable to dis-
card. Certification is the most effective means to accomplish this important goal.
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AGREEMENT

In order to complement the certification concept and to broaden the oppor-

tunity for State participation, we urge the retention of the agreement concept set

forth in Section 106(c) of the bill. In those cases where a State agency is unable

to satisfy the Congressionally prescribed criteria for administering a railroad

safety program pursuant to certification, the Secretary of Transportation should

be empowered to enter into an agreement with such State agency authorizing

such agency to provide all or any part of the inspection service necessary to

obtain compliance with Federal safety standards.

CONCLUSION

In conclusion, I believe the public interest will best be served by the Federal

and State Governments joining together in the strongest possible effort to attack

the problems of rail safety. Such an effort will revitalize intergovernmental rela-

tionships and will result in comprehensive safety regulation with a minimum

expenditure of Federal funds. I believe that the retention of the Federal-State
partnership reflected in Sections 105 and 106 of the bill will achieve this para-
mount goal.
With warm regards and best wishes, I am

Sincerely yours,
FRANCIS PEARSON, President.

ASSOCIATION OF AMERICAN RAILROADS,
Washington, D.C., March 13, 1970.

Hon. HARLEY 0. STAGGERS,
Chairman, Interstate and Foreign Commerce Committee,
House of Representatives,
Washington, D.C.
Dear Ma. CHAIRMAN: You and the members of the House Interstate and

Foreign Commerce Committee have received a letter dated February 10 from

Mr. Francis Pearson, President of the National Association of Regulatory Utility

Commissions (NARUC) concerning S. 1933, the Federal Railroad Safety Act
of 1969.
This letter reflects an unfortunate misunderstanding of the railroad industry's

position with respect to Federal railroad safety legislation, and, as a matter of
information, we have endeavored to correct this situation by discussions with
Mr. Pearson and other officers of NARUC since the letter came to our attention.
While the industry's views will be presented comprehensively at hearings start-

ing March 17, 1970, on S. 1933 and related bills before your Subcommittee on
Transportation and Aeronautics, a response in advance of the hearings may be
helpful to all concerned.
By way of background, I should say that industry representatives worked

diligently with other members of the Task Force, including NARUC representa-
tives, created last year by the Secretary of Transportation to develop a compre-
hensive Federal safety regulatory program. It has supported bills introduced at
the request of the Secretary of Transportation as a result of the Task Force
study, namely, S. 3061 and H.R. 14417, the latter being one of the bills to be
considered at the March 17 hearing. Our primary concern has been and is that
any Federal regulatory system that evolves should be soundly conceived and
reflect the interstate character of this country's national railroad network.
Turning to Mr. Pearson's letter, it first asserts that the Associaion of American

Railroads seeks to rewrite Section 105 of S. 1933 to provide that "State safety
regulations will be preempted by the mere adoption of Federal regulations on
the same subject" and thus deprive the States of authority to deal with essentially
local hazards. This is not correct. On the contrary, we agree that the States
should have authority described as follows in Mr. Pearson's letter.

"Section 105 of the bill permits a State agency to adopt safety regulations more
stringent than the Federal regulations when the State regulations do not create
an undue burden on interstate commerce and when they are necessary to protect
the public and railroad employees against unique hazards of local origin."
To avoid any possible misunderstanding, we suggest that Section 105 be

amended to incorporate Mr. Pearson's words "unique hazards of local origin."
The second part of Mr. Pearson's letter deals with the question of State par-

ticipation in enforcement of Federal railroad safety regulations beyond the area
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of local hazards. The bills introduced as a result of Task Force deliberations
recognized the desirability of encouraging cooperation between the Federal gov-
ernment and State governments. They provided that the Secretary of Transpor-
tation and any State which desired to do so could enter into an agreement au-
thorizing the State "to provide all or any part of the inspection services and
related programs necessary or desirable to obtain compliance with rules, regula-
tions, and standards prescribed by the Secretary under the Act . . ." (11.R.
14417, Sec. 6). This approach, which the railroad industry supported, would ac-
cord the States an opportunity to participate in a vital phase of enforcement.
Mr. Pearson's letter objects to the fact that this participation could only be ac-
complished by agreement. We would be agreeable to participation as a matter of
right under appropriate certification procedures as well as by agreement.

Section 106 of S. 1933, however, goes far beyond this concept and actually pro-
vides that a State may take over all enforcement aspects of the Federal regula-
tory system, including the imposition of sanctions through State courts, only
regulation of rolling stock and employee qualifications are excepted, however,
from the broad delegation. We believe that Section 106 creates a fragmented en-
forcement structure which is inconsistent with true Federal regulation and fails
to recognize the inherently interstate nature of railroad facilities and operations.
Certainly the considerations which prompted retention of the Federal agency's
authority with respect to rolling stock and employee qualifications are fully ap-
plicable to such matters as operating rules and practices, power supply systems,
communications, signal systems, traffic and train control systems, and other
railroad operations and properties. We shall present our supporting views in
more detail at the hearing.
In essence, we believe that the sound approach to the Federal-State relation-

ship in the regulation of railroad safety is to recognize that the States should
have full authority to deal with unique hazards of local origin and that the Fed-
eral government should have the power to promulgate regulations in other areas
and to enforce them, in cooperation with those States which desire and are
qualified to assume inspection responsibilities.
This is the concept adopted by the House Interstate and Foreign Commerce

Committee in connection with what became the Natural Gas Pipeline Safety
Act of 1968. That act authorizes the Federal Government to adopt safety rules
and standards to govern all gas companies. It also authorizes the States to adopt
these standards for themselves plus others that may be needed to meet purely
local conditions and to enforce these standards on purely local gas companies and
facilities. Under this law the States are expressly forbidden to regulate gas fa-
cilities that are regulated by the Federal Power Commission, in short the inter-
state, non-local elements of gas distribution. This was summarized as follows
by the House Committee that reported the Pipeline Act:
"Because of preemption, the safety standards for interstate transmission lines

will always be Federal Standards, and enforcement will be a Federal respon-
sibility. Consistent, however, with the role this bill gives the States in amplify-
ing distribution standards, the committee has sought to give the States a pri-
mary role in enforcement of local pipeline safety standards." (Emphasis sup-
plied.)
This is in marked contrast to Section 106 of S. 1933 which delegates enforce-

ment responsibility to a State with respect to regulations applicable to interstate
railroad lines.
I am sending copies of tbis letter to the members of the House Interstate and

Foreign Commerce Committee, Mr. Francis Pearson and the members of the
Executive Committee of the National Association of Regulatory Utility Com-
missioners.

Sincerely,
Tom GOODFELLOW, President.

Mr. MOLONEY. I think at the moment I was engaged in answering
the accusation. You may wonder why I say "accusation." First let us
start off with a press release that was issued by the NARUC's Wash-
ington office under date of February 13, 1970. The heading of that
press release reads as follows:
"State Rail Regulators Accuse Association of American Railroads

of Attempt to Block Strong Rail Safety Legislation." The press re-
lease went on at some length and it had attached to it the letter from
president Pearson to the members of this committee.

•
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Now, in testimony before this committee, Mr. Doub, chairman of
the Maryland Public Service Commission, speaking on behalf of the
NARUC, stated that, "More recently the AAR has sought to emas-
culate this section"—there he was referring principally to section 105
of S. 1933—"by adding modifiers to the term 'local safety hazard,'"
and that "such efforts by the AAR were hostile to the public interest."
The charge is absurd and we are at a loss, frankly, to understand

why its continued assertion.
While we were not a party to the negotiations, the AAR was in-

formed that the Secretary of Transportation had made an agreement
with the NARUC that would permit a State to adopt a more stringent
regulation where necessary to eliminate or reduce a particular local
railroad safety hazard. Furthermore, we were told that under the
agreement which the Secretary conceived he had made with NARUC,
there was no intention whatsoever to permit a State to establish State-
wide standards superimposed on the national standards established
by the Secretary.

Secretary Volpe in his testimony before this committee on March 17
so described his agreement understanding with the State regulatory
authorities, and he did so in his written statement and he did it several
times in his oral statement.
Upon seeing the language of section 105 of S. 1933, we suggested

that a term such as "exclusively" or "solely" or "essentially' or the
like, in other words, some word be inserted before the words "local
hazards," in keeping with what we were told was the Secretary's
agreement with NARUC. That suggestion was turned down, I may
say, by counsel for NARUC. All of our modifiers, to use the term that
they used in their testimony, every modifier that we came up with ap•-
peared to be unacceptable. So we then suggested that the provisions be
written so as to vest the State with authority where necessary to pro-
tect the public and railroad employees against unique hazards of local
origin.
This haying been our most recent proposal before the NAR17C

gave its testimony before this committee, I assume it was such proposal
that Mr. Doub was referring to and which led to the more violent
reaction that I have described and which led to the charge of emascu-
lation and hostility to the public interest.
May I read you one paragraph, please.
State Intensification of Federal Safety Regulations. A state agency should be

permitted to adopt safety standards more stringent than the Federal standards
which do not create an undue burden on interstate commerce where necessary
to protect the public and railroad employees against unique hazards of local
origin.

Now, what I have just read you, a reference to protection against
unique hazards of local origin, is a quotation from paragraph 3 of
Resolution No. 4, unanimously adopted by the NARUC in solemn
convention assembled in Denver

' 
Colo., on October 9, 1969. That

resolution was submitted by the NARUC as an exhibit to its testimony
before the Senate committee. It was submitted by the NARUC as
an exhibit in its testimony before this committee. That same language
was used in the letter of February 10 from the President, of the
NARUC to all members of this committee. In so using it he was
stating his interpretation of section 105 of S. 1933.
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But strangely enough, that language, "unique hazards of local
origin," goes back even earlier than the testimony before the Senate
committee and this committee on the bills that we are now hearing.
For instance, in the press release that the NARUC put out in

February where they accused us of attempting to block a strong rail-
road safety bill, there is an interesting quotation in the press release
itself.
The states are seeking to preserve the right to adopt safety regulations more

stringent than Federal regulations when the state regulations do not create

an undue burden on interstate commerce and when they are necessary to prote
ct

the public and railroad employees against unique hazards of local or
igin. .4)

Mr. PICKLE. Mr. Chairman, I wonder if I could interrupt?
Mr. FRIEDEL. The Chairman recognizes Mr. Pickle.
Mr. PICKLE. On page 3, at the bottom of the page, you have just

read this paragraph which you said was a NARUC statement and

which you endorse. Is it the position of AAR that you will abide

by this definition, this statement? Is this agreeable to you and does-

Mr. MOLONEY. Yes, sir.
Mr. PICKLE (continuing) . Does NARUC not agree with it now?

Mr. MOLONEY. As far as I know, they do not agree to it. As a

matter of fact, it was this language, Congressman, that led to the

attack, the accusation before this committee that we were seeking

to emasculate.
Mr. PICKLE. Is it your testimony that this language is agreeable

and that so far as you know it is their own language, NARUC's own

language?
MoLoNEy. It is definitely their own language and as far as I

know it is agreeable to us. As a matter of fact, we will take, as I

said before, any modifier, "substantially," "essentially," or whatever
is necessary, to show that when section 105 refers to local hazards,
that it means local and it doesn't mean Statewide.
Mr. PICKLE. Thank you, Mr. Chairman.
Mr. MOLONEY. In fact, I must say, that this language isn't new.

Believe it or not, it goes back to 1968. Commissioner Bloom in his
testimony before this committee in June of 1968 on the then pending
safety bill, railroad safety bill, said, and I may quote again:

It is particularly important that the States be permitted to adopt standards
more stringent than the Federal Minimum standards where necessary to pro-
tect the public against unique hazards of local origin.

So, from 1968, in press releases, in correspondence, in testimony be-
fore the Senate committee, and in testimony before this committee,
the NARUC has used this language as explaining the area in which
they must have authority to adopt more stringent standards. Yet,
when we say, "Let us use that language," we are accused of emascu-
lation and hostility to the public interest.
Mr. FRIEDEL. You just referred to Mr. Bloom. Can you identify

him?
Mr. MOLONEY. Commissioner Bloom, chairman, I believe, of the

Pennsylvania Utility Commission.
Now, if any serious consideration is going to be given by this com-

mittee, and as an aside, Mr. Chairman, I may say 

a
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Mr. FRIEDEL. I can assure you we are going to.
Mr. MOLONEY (continuing) . I may be a little encouraged by your

statement that you are going to mark up the other bill, the House
bill. I wouldn't mark it up too much. I think I should take it and
forget this S. 1933.
Mr. FRIEDEL. We are very serious about marking up a bill for rail-

road safety.
Mr. MOLONEY. Yes, sir; we are, too.
Mr. FRIEDEL. We are going to mark up a bill.
Mr. MOLONEY. We hope that you will come out with a strong Fed-

eral bill.
I feel that I must emphasize the importance, however, of using

some language such as Congressman Pickle and I have discussed.
and as I ,have pointed out that the NARUC used. We need some-
thing in section 105 of S. 1933 to button down this local hazard idea,
because it appears from the testimony given before this committee
that the Secretary of Transportation may be laboring under a mis-
apprehension or a mistaken concept of any agreement that he believes
he obtained from NARUC.
For instance, and this, Mr. Chairman, will answer the question that

you asked Mr. Prince. I believe you asked whether the Secretary did
not say if the Federal Government had one regulation, that the State
could have a more stringent regulation even though it was statewide.
I think this will answer that question in the negative.
Mr. PicKLE. Mr. Moloney, in view of your statement in which you

read the paragraph ostensibly from NARUC and which you say now
that you agree to and which leads to the criticism that you are emsacu-
lating the bill, I think it is important enough from my standpoint
to see if we could get a comment from NARUC people who might be
here today as to whether this is their statement and if they are agree-
able to that.
Is NARUC counsel here?
Mr. RODGERS. Yes, sir.
Mr. FRIEDEL. Mr. Rodgers, will you please identify yourself for the

record.

• STATEMENT OF PAUL RODGERS, GENERAL COUNSEL, NATIONAL
ASSOCIATION OF REGULATORY UTILITY COMMISSIONERS

Mr. RODGERS. Paul Rodgers, general counsel for the NARUC.
The references to the modifiers concern AAR's attempt to insert

the word "exclusive" in front of local hazard, and, of course, there is
nothing "exclusive" in an interstate business. That is what our attack
was on. And the reference, these "unique hazards of local origin," is
a phrase we have used frequently to point out, not only in gas pipe-
line safety, but in railroad safety that there are many unique situations
along a railroad route which cannot be adequately handled by national
standards. This country is too diverse for DOT to be able to adopt
uniform standards that would be satisfactory in every case.
While we think DOT should certainly have authority to lay a safety

foundation, the States should have the authority where necessary to
intensify these standards and should be permitted to do so in the way
section 105 of S. 1933 is written. It provides that the State can only
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do it when it does not constitute an undue burden on interstate com-
merce and where it is necessary to eliminate or reduce a local safety
hazard, and also in the opening sentence of section 105 it provides the
congressional declaration that safety regulations should be uniform
nationally to the extent practicable.
So all we are asking for is a limited safety regulatory role as far as

fixing standards is concerned.
Mr. PICKLE. This paragraph at the bottom of page 3 which is from

your organization, you say you are for this. You endorse this?
Mr. RODGERS. We would prefer 
Mr. PICKLE. If I understood you correctly, you said while you agree

with it, you don't think it ought to be on the books, as a statute, and
if not, why would you be for it and not be willing to put it in any
statute?
Mr. RODGERS. We believe that the way the section is now phrased is

preferable but if the committee decided to put in "unique hazards of
local origin" with the understanding that it means the same thing as
local hazards, that would be fine with us. But by the word "unique"
we don't want the interpretation that it just means one hazard per
State or one hazard per nation. If it is clear from the report language,
we would have no objection to the phrase being inserted.
Mr. PICKLE. It would seem to me that the only way you could

describe "unique" is that it would be one of a kind.
Mr. RODGERS. Well, I don't have a dictionary before me but if it

meant only one nationwide, I think that would gut it. Our use of the
word "unique" would be hazards that were not adequately dealt with
by the Federal national safety regulations.
Mr. PICKLE. Thank you very much.
Mr. FRIEDEL. Thank you.

STATEMENT OF WILLIAM M. MOLONEY, VICE PRESIDENT AND
GENERAL COUNSEL, ASSOCIATION OF AMERICAN RAILROADS—
Resumed

Mr. MOLONEY. I think, Mr. Chairman, as I proceed, maybe Con-
gressman Pickle or perhaps the chairman might wish to inquire fur-
ther of counsel for the NARUC because I still am not clear whether
he is talking about the State of Georgia being unique or the State of
Tennessee being unique or whether he is talking about Avenue "F" in
Chicago being unique. If he is talking about the State of Georgia
being unique, and if he is talking about the State of Tennessee being
unique, then we do not think, for instance, that this would be local
hazards as is intended by section 105.
It certainly would not be in keeping with what we were told was

the agreement made by the Secretary of Transportation. I have not
yet quoted his testimony but I suppose I should quote it now.
On page 6 of the Secretary's written statement before this committee

he said:
Our agreement provides the States with the authority to regulate individual

local situations where necessary to eliminate or reduce particular local railroad
safety hazards. Since these local hazards would certainly not be statewide in
character, there is no intent whatsoever to permit a state to establish statewide
standards superimposed on national standards.
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Now, if we can simply have language, language in section 105, that
carries that out and confines local to local and not statewide and
doesn't superimpose statewide regulation on already existing Federal
regulation, and so on, then I think this is exactly what should be done.
It may be unnecessary for me to go into as much detail of the next

portion of my statement as I had intended. But I am going to, with
your permission, emphasize the necessity, as I said, for using some-
thing that will straighten this out. I have read you the Secretary's
statement that there was no intent whatsoever to have statewide stand-
ards superimposed on national standards under this local provision..
But I must quote from the testimony of Commissioner Doub of Mary-
land when he testified here. He said: "Clearly an overlay of expertise
is required to effectively deal with these unique problems." But what
unique problems did he mention? He said, in fact insisted, that any
Federal legislation must preserve the right of the States to continue
to engage in railroad safety regulations which would not conflict with
Federal minimum regulation, and I emphasize his word "minimum."
He stated that there were vast variations in terrain, climate, and popu-
lation patterns within this Nation. He stated that a staff of safety ex-
perts in Washington could not, in his opinion, possibly fashion a
safety code no matter how classified according to population density
or other factors that would be adequate in all circumstances in a coun-
try as diverse and as large as this one. And he said that State inten-
sification of regulation would strengthen the safety program.
Now, I read those statements, or at least I did read them, as indi-

cating that NART7C's reluctance to accept any definition of local haz-
ards so as to eliminate statewide application might be—I don't know,
of course—might be motivated by a desire to interpret section 105 as
making a whole State a local matter, in which event Federal regula-
tions would then simply be the minimum and the State would then be
authorized to have more stringent regulations on a statewide basis.
Now, the probability or possibility of such a motivation was fur-

ther indicated by the testimony of Commissioner Bloom. He dealt
principally with section 106 when he testified before this committee,
and on pages 9 and 10 of his prepared statement he had this to say:

The certification concept contained in section 106 (a) and (b) simply means
that a state which can do an effective regulatory job should be permitted to do
so unimpaired by preemptive Federal regulation.

And I emphasize "unimpaired by preemptive Federal regulation."
He further said: "T7nder this concept a State agency which adopts

the Federal safety regulations as a minimum"—emphasizing mini-
mum—"and which has the ability to effectively enforce these regula-
tions is permitted to administer a comprehensive rail safety program
within that State."
And I emphasize "comprehensive rail safety program within that

State."
He further said that:
Certification concept would force every State in the Nation to either administer

and enforce an effective rail safety program which equals or exceeds what
the Federal enforcement capability would otherwise be in that State.

Now, here again I read that language, maybe erroneously in the
light of counsel's explanation, but I certainly took it to refer to a

(
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comprehensive rail program within a State to exceed what would
otherwise be the Federal capability within that State. In other words,
statewide, and I interpreted his testimony as saying that he believed
that certification provisions of section 106 would mean that, first,upon certification a State's regulatory activities would be unimpaired
by Federal preemption.
Second, that in order to obtain a certificate a State need simply

adopt the Federal regulations as a minimum and having done so, could
proceed to adopt and administer a comprehensive rail safety program
within that State.
And third, that certification would empower a State to administer

and enforce a comprehensive rail safety program that would equal or
exceed what the Federal Government could otherwise have done in
that State.
Mr. FRIEDEL. Mr. Moloney, I don't want to cut you short but can

you give me an idea about how much more time you will need?
Mr. MOLONEY. Mr. Chairman, I apologize but I doubt seriously if

I could cover the remainder of my statement in 15 minutes.
Mr. FRIEDEL. Can you come back tomorrow at 10 o'clock?
Mr. MOLONEY. Yes, sir. I should explain this. I am not—it isn't

with any pride that I wish to appear here, but this bill—I use the
description in my testimony here, this bill will create absolute legis-
lative mishmash and I intend to take you through this bill and show
you the kind of mishmash that would be created by S. 1933. I don't
think I can cover all that mishmash in 15 minutes.
Mr. FRIEDEL. If you want to finish up tomorrow, how much time

would you need in the morning?
Mr. MOLONEY. I think I could probably do it in 30 minutes.
Mr. FRIEDEL. The committee will now adjourn and reconvene tomor-

row at 10 o'clock sharp.
(Whereupon, at 12 noon the subcommittee adjourned to reconvene

at 10 a.m., Thursday, April 23,1970.)



RAILROAD SAFETY AND HAZARDOUS MATERIALS
CONTROL

THURSDAY, APRIL 23, 1970

HOUSE OF REPRESENTATIvES,
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS,

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
1Va8hington,D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2123,
Rayburn House Office Building, the Honorable Samuel N. Friedel
(chairman) presiding.
Mr. FRIEDEL. The subcommittee will now come to order for the con-

tinuation of hearings on H.R. 14417, and Mr. Moloney was on the
stand and he will be our first witness today. We have a number of wit-
nesses. So please be brief.

FURTHER STATEMENT OF WILLIAM M. MOLONEY, VICE PRESI-
DENT AND GENERAL COUNSEL, ASSOCIATION OF AMERICAN
RAILROADS

Mr. MOLONEY. Thank you, Mr. Chairman.
I would like to address my remarks to section 106 of S. 1933. I

realize that you said the House bill is the one that would be used by
this committee for purposes of marking up. However, it has been
suggested by NARVC that section 106 of S. 1933 be lifted out of that
bill and placed in H.R. 14417, the bill that you are going to mark up.
Consequently, I feel that it is desirable to explain section 106 of the
Senate bill, and I said yesterday that it would create legislative mish-
mash and I hope in a few moments to explain my reasons for that
statement.

Section 106(a) starts off by saying that "no provision of the Act
will apply to any State which submits a certificate to the Secretary of
Transportation. So at the outset it seemingly writes out of the bill
all matters in a State, except at a later point in that section it reaches
out and tries to pull back into the act two matters, one being rolling
stock and the other employee qualifications. So that generally speak-
ing, under section 106(a) there would be no Federal regulations out-
standing as such in a certificated State. There would be only State
regulation and there would be only State enforcement.
With respect to rolling stock and employee qualifications—that

section says that the Federal regulations in those two areas "shall also
remain" outstanding in the State as Federal regulations. So in those
two areas you would have dual regulation. The State having adopted.
the Secretary's regulations as their own, they would be State regula-
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tions. They would be enforced by the State. They would be enforce-
able in State courts. The Secretary's regulations in those two areas
would be Federal regulations and enforceable in Federal court.
However, there is another area that leads to a little more confu-

sion and that is if the Secretary issues a new or amended regulation
in any area, that will be the regulation and it will be a Federal regula-
tion in all States, including a certificated State, until that State gets
around to adopting the new or amended regulation and filing an-
other annual certificate with the Secretary.
The Secretary of Transportation seemed to be under the impression

that section 106 would reserve to him the sole authority with respect
to rolling stock and employee qualifications, but I think you will see
from the express provisions of section 106 that in order to become
certified or to file a certificate with the Secretary, the State must cer-
tify that it has adopted as its own the Secretary's regulations with re-
spect to rolling stock and that the State law in that State permits the
State to enforce such regulations.
If the term "Operations" as used in section 106 is construed to in-

clude employee qualifications, which it may very well do, then you
would have the same situation with respect to employee qualifications
as you have with rolling stock and you would have dual regulation
and dual enforcement.
Again, however, with the exception that if a new or amended regu-

lation dealing with those two particular areas is adopted or promul-
gated by the Secretary, they will be the only regulations outstanding
in that State on those subjects until the State has in turn adopted the
new ones as their own.
Where the State has a regulation of its own and is enforcing it,

even though it originated with the Secretary, there is no provision
for compromise of penalty. The Secretary has no authority to com-
promise the penalty, because he no longer has any control over its en-
forcement. So he could do this. He could compromise the penalties
with respect to Federal regulations of employee qualifications and roll-
ing stock because he will have some Federal regulation in those areas
outstanding in every State, including a certified State—but he could
not compromise with respect to violation of the State regulation in
these same areas.
He could compromise penalties with respect to new or amended

regulations which the certified State had not yet adopted, but he could
not compromise penalties for any violation of any other regulations
within that State.
Perhaps one way to illustrate it is to take two States. State A, let,

us say, is not certified. Consequently, all regulations are Federal reg-
ulations and all enforcement will be Federal enforcement, with this
exception to that statement—that under section 105, where the State
has a more stringent regulation to take care of that local situation that
we emphasized yesterday, the State would be able to have such a reg-
ulation and to enforce it.

State B, however, let us say, is certified under section 106. I have
explained the rolling stock, employee qualifications situation there. I
will skip over that for the moment for State B. Let us assume that
States A and B are side by side and that Railroad X operates through
States A and B.
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Now, Railroad X comes to the Secretary and files a petition ask-

ing for a waiver of a particular regulation insofar as the operation of
that railroad is concerned. The Secretary, let us say, investigates and
determines that good cause exists for granting the waiver. The Secre-
tary could grant the waiver with respect to the operations in State A
but could not grant the waiver with respect to the operations in State
B, because State B has been certified under the provisions of section
106.
I have addressed myself to the penalties. Theoretically when a

State becomes certified, the Secretary would not be able to prescribe
any further or additional rules or regulations in that State. That is,
I think, largely theory. It is a literal reading of the bill, because sec-

tion 102 is not preserved from the ambit of section 106, and section

102 is the section that vests the Secretary with authority to issue
regulations.
Mr. FRIEDEL. Let me ask you one question. If the Federal Govern-

ment regulations were in effect, were stiffer that the States, you mean

to tell me that the Federal Government couldn't go in there and en-
force them?
Mr. MOLONEY. What I am saying to you, Mr. Chairman, is that

under section 106, any State that certifies to the Secretary—
Mr. FRIEDEL. Forget certified—if the Federal regulations are stiffer

than the State you mean to tell me the Federal Government couldn't
go in there and exercise jurisdiction?
Mr. MOLONEY. Yes, sir. The Federal Government could because

that would be a noncertified State.
Mr. FRIEDEL. Well, what if there is certification?
Mr. MOLONEY. The situation that you have described would not

exist in a certified State because the State would have certified that
it adopted the Federal regulations that you say are most stringent—
more stringent than the State's.
Mr. KUYKENDALL. Will the Chairman yield? I think that is a good

point. Sorry to interrupt, Mr. Moloney, but this troubles me. We
understand that the moment you certify a State that covers every-
thing retroactively but it does not cover the future.
Now, a new regulation comes out. This is what I believe the chair-

man means. A new regulation comes out of the Secretary's office.
What happens to a certified State when a new regulation comes out
that is stricter than anything in the State's certification and the State
does not go along with the new regulation?
Mr. MOLONEY. Then that would be Federal regulation in that State

and subject to Federal enforcement.
Mr. KIIYKENDALL. For the one; particular point or for the entire

area?
Mr. MOLONEY. As I read that provision of section 106, for that one

particular regulation. So you would have again a split a further split
of State and Federal jurisdiction.
Mr. KUYKENDALL. So, Mr. Chairman, the Secretary does—
Mr. MOLONEY. I misunderstood the chairman's statement if it in-

volved that last set of facts.
Mr. KUYKENDALL. I believe that is what we both had on our minds

at the same time.
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Mr. MOLONEY. There is another question that arises from the pro-
visions of section 106 read in conjunction with the provisions of sec-
tion 102. Section 102 says "However, nothing in this act shall pro-
hibit." Section 106 say no provision of this act shall apply."
And section 102 is not, as I have said, one of the sections that is

preserved from the ambit of section 106. So it is arguable that in a
certified State, representatives of common carriers and their em-
ployees might be able to have collective bargaining agreements that
would be inconsistent with the rules of the Secretary, but in a non-
certified State they could not have such an agreement.

Section 107 raises a very interesting question. Section 107 repeals
certain Federal regulatory statutes, but section 106 says that nothing
in the act will apply to the properties or operations of the railroad
where a certificate is filed with the Secretary, and section 107 is not
preserved from the ambit of section 106. So consequently it would
seem to me that in a certified State, the Federal statutes would not
be repealed and would apply and in a noncertified State, the Federalstatutes would be repealed and the Secretary's regulations wouldapply.
Mr. K1TYKENDALL. Would you yield again?
Mr. MOLONEY. Yes, sir.
Mr. K1TYKENDALL. I think it is probably just as well to ask thesequestions now as later since you are not speaking from a script.Are you of the opinion that the repealing of the Safety ApplicanceActs under this bill, S. 1933, applies differently in a certified as in anoncertified State?
Mr. MOLONEY. I find it difficult to answer that question franklybecause as I said, section 106 says "nothing in this act shall apply,and 107 is certainly in the act and thus would not apply. So whensection 106 says nothing in the act will apply to the equipment or theproperties of the railroad in a certified State, I don't know whether107 ooes out or not.
Ti'r. K1TYKENDALL. Mr. Moloney, did you attend many of the dis-cussions with the task force that did such an admirable job of arriv-ing at largely an agreeable bill here? Did you attend many of thosemeetings with Mr. Goodfellow?
Mr. MOLONEY. I did not personally. A member of my law depart-ment did attend some of them; yes.
Mr. KTTYXENDALL. Let me ask you this. It seems to me, and I havetalked to my friends from labor and my friends from managementand others, that we really have a fairly large comprehensive bill herewith a relatively small area of concern, seemingly this one area. Al-most every witness has come in and talked about this one area here.Did you anticipate that this might be the case or is there somethingthat has kind of crept up onus?
Mr. MOLONEY. I might say this, that sections 105 and 106 accordingto my understanding, and I think according to the testimony of theSecretary of Transportation, resulted from an agreement that theSecretary of Transportation made with the NARUC. As I said in mystatement, we were not a party to the negotiations nor were we awareof the agreement until it had been made. Certainly as far as we areconcerned, at the time the task force operations were going on we didnot anticipate anything like section 106.
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Mr. KITYKENDALL. Mr. Chairman, that is all my questions for Mr.
Moloney.
Mr. FRIEDEL. You may proceed.
Mr. MOLONEY. Well, along the same line as 107, if 106 means what

it really says, that nothing in this act will apply in a State that files
a certificate, then title 2 of the act which is the Hazardous Materials
Control title would apparently have no application in such a State. I
think even more strangely, section 106 only preserves paragraph f of
106 for application in any certified State.
So reading that way, then, all the rest of 106 goes out the window as

far as the certified State is concerned and this is rather strange, because
one of the provisions that is not preserved is the provision for Federal
payment of 50 percent of the expenses of the State in performing
inspection services.
I am sure that in this instance I have—at least I hope I have, gone

far enough to show this rather confused situation of "now you see and
now you don't" and "now it is Federal and now it isn't," and that we
would have one thing in this State but at the same time we would have
something else alongside of that in the State, and that you would have
Federal enforcement of some things under some circumstances, State
enforcement 'of other things under different circumstances.
The bill does say that the State must certify that it is enforcing

the Federal regulations as interpreted by the Secretary, but for the life
of me I am unable to determine when those interpretations would he
obtained. With all due respect to the Secretary and his very able staff,
when he writes his first regulations I don't think he could conceivably
sit down and dream up all of the factual situations that will arise and
which will require interpretation of these regulations. So the interpre-
tation is going to have to come as the regulations are administered. I
have tried to show this confused situation because 
Mr. FRIEDEL. You have already let us know there is a lot of con-

fusion and we are going to give your views every consideration.
Mr. MoLoNEy. I am going to quit right now. I just wanted to say I

hope I have shown the legislative mishmash.
Mr. FRIEDEL. Thank you very much.
Mr. KITYKENDALL. It even confused me.
Mr. FRIEDEL. We know it is confusing.
Our next witness is the Honorable John H. Reed, former Governor

of Maine, and now Chairman of the National Transportation Safety
Board.
Governor Reed.

STATEMENT OF HON. JOHN H. REED, CHAIRMAN, NATIONAL
TRANSPORTATION SAFETY BOARD; ACCOMPANIED BY HENRY
WAKELAND, DIRECTOR, BUREAU OF SURFACE TRANSPORTATION
SAFETY; THOMAS STYLES, CHIEF, RAILROAD AND PIPELINE
SAFETY DIVISION; AND DAVID C. ZIMMERMANN, DEPUTY
GENERAL COUNSEL

Mr. REED. Mr. Chairman, members of the committee, I am John H.
Reed, Chairman of the National Transportation Safety Board. At this
time I would like to introduce the staff people who are with me. On
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my far right, Mr. Henry Wakeland, Director of our Bureau of Surface
Transportation Safety; on my immediate right, Mr. Thomas Styles,
Chief of our Railroad and Pipeline Safety Division; and to my left,
Mr. David Zimmermann who is our Deputy General Counsel.
The Safety Board welcomes this opportunity to testify in support

of legislation which would authorize the Secretary of Transportation
to prescribe rules, regulations, and performances and other standards
for all areas of railroad safety and to conduct railroad safety research.
The Board in early 1968 conducted a general review of railroad acci-

dent data for train accidents covering the period of 1961-67. Our study
revealed a progressively worsening trend in rates of occurrences,
deaths, and damage. Especially disturbing was the fact that many
freight train accidents n recent years involved hazardous or toxic
materials, resulting in fires, or the escape of poisonous or hazardous
materials followed by mass evacuation of populated areas. We indi-
cated our concern to the Department of Transportation on April 3,
1968.
In our letter we noted that total train accidents, excluding train

service and nontrain accidents had increased dramatically between
1961 and 1967. Derailments were the single most important cause of
train accidents, accounting for 65 percent of all train accidents in 1966,
and over 80 percent of the damage to track and equipment. Collisions
were the next most important cause, 23 percent of 1966 train accidents.
We urged the Department of Transportation to study the problem

and initiate either new or augmented action to improve the railroad
safety picture. We stated that we believed the primary responsibility
for improved railroad safety should rest upon railroad management
and labor but that if it should appear to the Department that manage-
ment and labor could not or were unable to meet the challenge
promptly and arrest the worsening railroad accident picture

' 
con-

sideration should be given to supporting or proposing Federal legis-
lation which would provide the Department with additional safety
regulatory authority.
During 1968 and 1969 little has occurred to cause the Board to

believe that the railroad safety problem has improved or that the
challenge of effecting specific solutions in hazard areas has been met.
The updating of railroad accident statistics indicates that total train
accidents, excluding train service and non-train accidents, had risen
to 8,028 in 1968, and an estimated 8,529 in 1969.
The Board's investigations and determinations of cause of railroad

accidents has confirmed what the statistics tell us and indicate a rela-
tionship between accidents and the absence of the regulatory authority
in the Department of Transportation. The Safety Board's initial in-
volvement in railroad safety began when it participated in the inves-
tigation of a fatal head-on collision of two New York Central
Railroad freight trains which occurred in New York City in May of
1967 taking the lives of six employees.
We do have some pictures, Mr. Chairman and members that have

been distributed, and pictures 1 and 2 are in reference to the New
York City accident.
(For pictures referred to see pp 130-140.)
Mr. REED. In July 1967, the Board held a hearing in this case

and on January 26, 1968, issued a report. In our report we identified.

4
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numerous inadequacies in the operating practices and rules and per-
sonnel training of the railroad; noted the absence of any regulatory
authority of the Secretary in these areas; urged the need for the
industry to reassess its safety practices and recommended to the
Department that, lacking evidence of improvement, they consider the
safety problem 'posed by this accident in their review of then pending
railroad safety legislation.
I next refer you to pictures 3 and 4 and this is a result of an accident

on December 28, 1966, where we reported a grade-crossing accident
between a commuter train and a fuel-tank truck which occurred at
Everett, Mass. In this accident, 11 passengers and two trainmen were
fatally injured because of their inability to evacuate a car which had
become engulfed in flames following the collision. In this case, we
recommended to the Department that since it had no authority to pre-
scribe standards requiring emergency means of evacuation from such
cars and to require the provision of emergency lighting, it gave im-
mediate attention to seeking such authority.
I next would refer you to pictures 5 and 61 and this accident

occurred at Dunreith, Ind., on January 1, 1968. It involved derailment
of one car in a 98-car westbound Pennsylvania Railroad freight
train which triggered a general derailment involving a passing 106-
car eastbound Pennsylvania freight. Spillage of highly flammable and
poisonous cargo, an intense fire, and the explosion of one tank car
resulted. The explosion and 10-hour fire destroyed a cannery and seven
homes. Eighty-seven other homes and businesses were damaged, and
the town of about 250 was evacuated for 2 days. Cyanide pollution of
area water required health protection measures for months after the
accident. Fortunately, there were no fatalities and only a few Minor
injuries.
Picture No. 7 shows that the Board found that the initial

derailment was caused by "the broken rail within the compromise
joint where two different sizes of rail were joined." A contributing;
factor was "inadequate track maintenance which left the joint unsup-
ported and allowed the development of the break in the rail." In
neither area does the Department have regulatory authority.

Pictures 8 and 9 are from the Board's investigation of the accident
that occurred at Laurel, Miss., on January 25, 1969. The derailment
of 15 propane gas-tank cars touched off explosions and fire
fatally injured two residents, hospitalized 33 persons, destroyed 60
homes causing widespread property damage and the evacuation of
more than 1,000 townspeople.
The Safety Board's report and its recommendations referred to

such causal areas as design and manufacture of train wheels, main-
tenance of track and roadbed, and railroad industry standards. I would
like to emphasize that none of these areas are covered by Federal
regulations.
Three other major accidents are presently under study by our staff.

And two of the pictures, Nos. 10 and 11, refer to these accidents
and this occurred on June 28, 1969, a derailment of a Penn Central
passenger train near Glenn Dale, Md., in which 132 persons were
injured.. We held a public hearing and a report will be issued by the
Board at an early date.
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Pictures 12 and 13 were taken at the scene of an accident which
occurred on August 20, 1969, which was a head-on collision of two
Penn Central commuter trains on the New Canaan Branch near
Darien, Conn., in which three employees and one passenger were killed
and about 40 persons were injured. Most of the areas of concern in
both cases lie outside the regulatory authority of the Department of
Transportation.
A third accident presently under investigation occurred at Fran-

conia, Va., on January 27, 1970. A Board hearing was held in Wash-
ington the week of March 23, 1970, with regard to this accident. This
was a derailment in which three passengers were killed and more

ithan 50 passengers injured. Obviously it s too early to discuss any
causal areas for this accident.

Picture No. 14 was taken at the scene of an accident which
occurred on September 15, 1969, another derailment. This involved
an Illinois Central freight train at Glendora, Miss. This train was
transporting hazardous materials. Vinyl chloride spilled out of a
punctured tank car and the vapor was ignited about 6 hours after
derailment, resulting in a phosgene gas scare which caused the evacua-
tion of a large area. The Federal Railroad Administration investi-
gated this accident and the Safety Board will issue the report and
determine the probable cause.
Our Bureau of Surface Transportation Safety also has reviewed

the facts obtained from the investigation of 18 other railroad accidents
in which hazardous materials were involved. Nearly all of these were
derailments which led to severe damage to railway cars carrying toxic
or flammable materials, release of dangerous contents and fire and/or
explosion. A list of these accidents is attached to my statement. We
have photos there. No. 15, Crete, Nebr.; No. 16, Pringle, Tex., and
No. 17, an accident which occurred this year at Dorsey, Md.
Most of these accidents had several common denominators. In most

instances trains were carrying hazardous cargo involving highly in-
flammable or toxic materials. Of these, the resulting violent explosion
and/or spreading fire. and the release of noxious and dangerous fumes
in most cases, caused a large-scale evacuation of townspeople from
their homes and from the immediate area. In each case the causal
area under study is outside the existing regulatory authority of the
Department of Transportation.
Hazardous materials accidents are historically more dangerous to

public bystanders than to railroad employees operating the trains.
Recently derailments involving tank cars of compressed gases, such
as liquefied petroleum gas and anhydrous ammonia, have resulted in
large parts of tank cars being hurled hundreds of feet when they
ruptured, At Battelle, Ala. for instance, the greater part of a tank
was hurled 1,900 feet and al Laurel, Miss., numerous large pieces of
tanks were hurled hundreds of feet spewing burning propane during
the flight.

It is obvious, then, that in railroad transportation we are facing a
new dimension in accident exposure. Before the advent of the many
new hazardous materials now being transported in large quantities,
derailments, even within the geographic limits of a town, did not
create a holocaust of fire and explosion; or release suffocating chemical
fumes over large areas; or cause the mass evacuation of a town. So we

4st
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feel very strongly that we must begin now to develop ways and means
to reduce and prevent such attacks on our environment—indeed on
our lives.
While derailments, particularly those involving the carrying of

hazardous materials, have received our major attention and are the
most potentially dangerous aspect of the railroad safety problem, there
is another factor associated with railroad safety that deserves com-
ment. While only partly a railroad problem, railroad-highway grade-
crossing accidents still produce serious fatality levels.
In 1968 there were 1,547 grade-crossing fatalities. Two-thirds of the

total fatalities associated with railroad operations occurred at grade
crossings. The number for 1968 is down from 1967 which fortunately
is down in turn from 1966. Prior to 1967, however, there had been a
continuous upward trend for 6 years.
In all the Board's railroad accident reports and special studies on

railroad safety2 we have made recommendations to the DOT con-
cerning corrective action which we believe will improve safety and
tend to prevent railroad accidents.
The Department, through its Federal Railroad Administration,

has been responsive to our recommendations. However, the majority
of the causal areas in railroad accidents and the corrective actions
recommended have been outside the regulatory jurisdiction of the
DOT. For this reason, we have recommended that the Department
review its needs for additional regulatory authority.
In early 1969, as you know, Secretary Volpe created a Departmental

Task Force on Railroad Safety. This group included public members
and representatives of both management and labor. On June 30, 1969,
the task force reported to the Secretary. Its first recommendation
was that the Secretary be given authority to prescribe safety require-
ments for all areas of railroad safety. It also recommended a program
of railroad research. On the basis of this report, the Department de-
veloped the bill now before your committee under the number
H.R. 14417.
On May 20, 1969, I appeared before the Senate subcommittee and

urged that consideration be given to the need for railroad safety
legislation. On October 28, 1969, we again appeared before the Senate
subcommittee and urged enactment of the administration's proposed
Railroad Safety and Research Act (H.R. 14417 and S. 3061).
We remain of the view that broader authority should be given to

the Department of Transportation. At present, the statutes applicable
to railroad safety are the result of piecemeal efforts, which have
occurred over many years. In our view, there is not only a need for
expanding their scope but for updating existing statutes, as proposed
in section 7, H.R. 14417, to the end that one comprehensive statute,
applicable to all railroad safety problems, be enacted. We believe it
particularly important that the Secretary of the DOT should be given
the necessary regulatory authority to assist in carrying out his respon-
sibilities for railroad safety.
Another point we would like to make is that accompanying any

authority to prescribe minimum standards and rules, the regulatory
agency involved must be gtven authority and adequate funds to under-
take needed research programs, which would encourage advanced
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technology in response to changes in transportation requirements.
There is need for innovation and technological development. Regula-
tions can only be successful in attacking the problem at hand if they
take into full consideration advanced ideas and technological
breakthroughs.
Concerning the bills now before your committee, particularly H.R.

14417 and S. 1933,1 would first like to direct my remarks to section 8 of
H.R. 14417 and section 108 of S. 1933, insofar as they authorize the
investigation and determination of cause of railroad accidents.

Subsections (a) and (b) of these sections are identical and would
preserve the existing system for the investigation, determination of
probable cause, and the reporting of facts, conditions, and circum-
stances of railroad accidents. Today, under the Accident Reports Act
and the Locomotive Inspection Act, as amended by the DOT Act of
1966, the responsibility for investigating railroad accidents resides in
the Secretary, the determination of probable cause of such accidents,
and the issuing of reports of the facts, conditions, and circumstances
is the responsibility of the National Transportation Safety Board.
Both bills would give to the Secretary the authority to conduct in-

vestigations, including railroad accident investigations. To assist in the
performance of this function, he would be given the authority to issue
subpenas, require the production of documents, take depositions,
prescribe recordkeeping and reporting requirements, and the authority
to enter upon, inspect, and examine rail facilities and equipment, and
pertinent records at reasonable times and in a reasonable manner.
The proposed subsections continue the authority of the Safety Board

to determine cause or probable cause and report the facts, conditions,
and circumstances relating to such accidents.
The Safety Board, under section 5(m) of the DOT Act, presently

delegates to the Department its authority to determine cause and to
report minor railroad acidents. These bills would authorize the Safety
Board to delegate to the Department such authority.
We look upon section 8 of H.R. 14417 and section 108 of S. 1933 as

a continuation of the existing system for the investigation and report-
ing of railroad accidents—and urge their inclusion in the bill. It
should be noted that the Safety Board, under section 5(d) (4) of the
DOT Act, also has independent authority to investigate railroad acci-
dents, as well as pipeline and highway accidents, and this authority
would be continued and available to the Safety Board in the event
circumstances should require it to investigate an accident on its own
initiative.

Concerning the other provisions of these bills, I would like to com-
ment very briefly on four provisions which we believe to be particularly
meritorious and which appear in both bills. First, these bills would
give the Secretary authority to prescribe rules and standards for all
areas of railroad safety. We believe the scope of the authority under
both bills would permit the Department to take regulatory action in
those areas, which we have found in our review of accidents, to be of
primary concern.
Second, both bills would provide authority for the Secretary to

engage in railroad safety research. As I previously stated, a regulatory
agency must be given authority and adequate funds to undertake
needed research programs to support its regulatory programs.
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Third, both bills speak to the problem of hazardous materials, pro-
viding for the establishment of facilities and a technical staff to main-
tain, within the Federal Government, a capability to evaluate the
hazards connected with and surrounding the various hazardous mate-
rials being shipped. We believe this to be particularly important today
in light of the large number of new hazardous materials being intro-
duced daily into our transportation system.

Also, the provision of a central reporting system for hazardous
materials accidents, which would provide technical and other informa-
tion and advice to the law enforcement and firefighting personnel of
communities and to carriers and shippers for meeting emergencies
connected with the transportation of such materials, is of major
importance. Recommendations on this subject were made by the Board
to the Department on December 18, 1968, and on April 1, 1969, that
such reporting system be initiated by the DOT.

Finally, we also note with approval that both bills would provide
for the undertaking of a grade-crossing study by the Department. The
grade-crossing problem is not simply a railroad problem. It is, of
course, of an intermodal type of problem involving both railroads and
highways, and we assume the study will cover all possible safety
measures. To the end that such a study will continue and energize
current efforts in this field, we believe it is significant.
The Safety Board, during the past 3 years, in reviewing in depth

railroad accidents, particularly those involving hazardous materials,
has noted many deficiencies. In many instances we have observed that
there was a direct relationship between the cause of these accidents and
the areas in which there was an absence of adequate regulatory author-
ity at the Federal level. While regulations per se may not solve the
railroad safety problem, a coordinated regulatory approach to such
problems should do much to arrest the upward trend of railroad
accidents.
The economic life of our Nation depends, as I am sure we all recog-

nize, in great measure on the continued operation of our railroad
system, and it is vital that the degree of safety it provides in rendering
service to the public be increased. To this end, we respectfully urge
that favorable consideration be given to S. 1933, if modified as pro-
posed by the Secretary.
I might add just briefly that in reference to the question of the

methods to prevent deaths and injuries on railroad tracks other than
at railroad grade crossings I am speaking particularly in reference to
fencing—that in 1969 713 people lost their lives in railroad train acci-
dents and of these, 455 were pedestrians. About 12 percent of the 455
resulted from direct crossing of the tracks and about 63 percent
resulted from walking along the tracks or sitting or lying on the tracks.
I would like to mention that the Board has been studying the prob-

lem of pedestrian fatalities on a very broad basis for a number of
months and we expect to have a study ready in the near future. In the
event the committee might like to have a copy, we shall be glad to
provide one. I might also mention that the accident in Wilmington,
Del., where three boys were struck and killed, was investigated by our
staff.
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Mr. Chairman, this completes my prepared statement. I will be glad
to answer any questions you may have.
(The list of railroad accidents and pictures attached to Mr. Reed's

statement follow:)

RAILROAD ACCIDENTS

Date
Picture
number Date

Picture
number

Gary, Okla Jan. 5, 1969  Jamestown, N.Y Dec. 8, 1969
Battelle, Ala Jan. 15, 1969  Pinola, Va Jan. 4, 1970  
Springville, Ala Jan. 16, 1969  Niagara Falls Jan. 8, 1970
Crete, Nebr Feb. 18, 1969 15 Charlestown, W. Va Jan. 21, 1970  
Pringle, Tex Mar. 4, 1969 16 Loda, III Jan. 24, 1970  
Allentown, Wis Apr. 15, 1969  Franconia, Va Jan. 27, 1970
East Germantown, Ind Apr. 25, 1969  Corpus Christi, Tex Feb. 4, 1970  
Livingston, Ill May 1, 1969  Manteca, Calif Feb. 13, 1970
Palmdale, Calif May 14, 1969  Randolph, Ala Mar. 15, 1970
Towbar, Nev June 29, 1969  Floka, Nev Mar. 28, 1970
Arkedelphia, Ark July 23, 1969  Dorsey, Md Mar. 29, 1970 17
Noel, Mo Aug. 3, 1969  Pennsbora, W. Va Apr. 6, 1970
Cambridge Springs, Pa Aug. 17, 1969  Wilmington, Del Apr. 12, 1970
Piedmont, W. Va Aug. 24, 1969  
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Mr. FRIEDEL. Governor, I want to thank you for your very interest-
ing statement. Just one brief question I want to ask. This bill would
require in H.R. 14417 appropriations of $15 million for 3 years—$3
million, $6 million, and $6 million. Do you think that is an adequate
fund?
Mr. REED. Mr. Chairman, in reference to that, I believe the Board

would defer to the Secretary who has the responsibility in the Depart-
ment to carry it out. We have accepted their figures as being adequate
to commence the work.
Mr. FRIEDEL. That is all. Thank you. Any questions?
Mr. PicKLE. Mr. Chairman, I will reserve my time.
Mr. FRIEDEL. Any questions?
Mr. KITYKENDALL. Yes. Mr. Reed, I think you have gathered—I

know you were here this morning and heard the testimony and prob-
ably at least had representatives at some of the other sessions. There is
not much disagreement with this bill and it seems to me that almost
the entire area of disagreement has now been pretty well isolated.
Disagreeing with your position on the overall goals of this bill would
be just like disagreeing with God and motherhood. You just don't do
it. So let's get to the area of discussion of what we are faced with, the
problem of preemption and authority of the different levels of regula-
tory agencies.
You heard Mr. Moloney's summation earlier as you were sitting

there. I think you gathered from the questions to the Secretary that I
gave him and his own statements that this is a fairly confused area.
From your statement—I find a little bit of contradiction in spirit

between your determination to give authority where authority should
be, to prevent these tragedies, and that is your statutory task assigned
to you. That is your job. But I find a little bit of contradiction be-
tween that and your overall and wholehearted support of this entire
Senate bill, the way it is written, which to me leaves a lot of questions
as to whether the Secretary really does have the necessary authority
generally. So would you comment on my comments?
Mr. REED. Well, Mr. Kuykendall, I heard Mr. Moloney this morn-

ing and I have been apprised of a number of other statements made,
and I certainly will tell you and the committee that the Board recog-
nizes this as an important area. We think it is vital that this be thor-
oughly considered and that proper agreement be arrived at as to the
authority between the States and the Federal Government.
We recognize the jurisdiction and the prerogatives of each. I per-

sonally feel that this can be resolved and I would not want to leave the
impression that we do not feel this is a problem. We think it is. We
feel that accommodations can be made that will be satisfactory.

Precisely what they are in a sense really rests with the regulatory
agency, and the Board, as you know, is not a regulatory agency.
Mr. KUYBENDALL. Have you ever known any regulatory agency

to voluntarily give up jurisdictional authority?
Mr. REED. No, I haven't.
Mr. KtrYKENDALL. And I hope nobody walks out of here calling

me an anti-States' righter because I think my record stands pretty
clear on that, but you said that you think it can be resolved and I am
not picking here because this really is about all we have to resolve
in this bill in my opinion. I just don't see the States voluntarily giving
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up authority and that is the reason—whatever we are going to do,
whatever we anticipate having to be done in this area, this commit-
tee, Mr. Chairman, is going to have to do it because I just don't see
the States volunteering to do it.
Mr. REED. I would agree with you, Mr. Kuykendall, on that. I

think it is extremely important. I think it is the responsibility of the
committee and it would be providing a great service to define the
various jurisdictions. I do feel that we need an overall uniform law.
I think we must recognize the value of uniformity and I am personally
optimistic that something can be developed.
Mr. KUYKENDALL. Let me make one more remark and get a reaction

here. I am getting a little bit out of the ballpark 'but I don't think we
can get away from these things. We have a few of, kind of glowing
days in this committee and those are the days when labor and man-
agoment come in here in agreement. They occasionally do it. They
are real fun days when this happens. So for that reason I think we
kind of treasure their agreements, you see. And I am left way out in
the dark when we start talking about giving authorities that just
automatically override those agreements.
I don't believe, and let me look at both sides here. I don't believe

there is any such thing as a labor-management agreement in a rail-
road that is not interstate. Is there such a thing? I don't suppose there
is one that is not interstate. So there is no such thing as a labor-
management agreement that is made—that affects only one State
regulatory agency. And I am questioning this point about the way
this legislation is written. That is, are we giving regulatory agencies
inside States the right to override a labor-management agreement?
Mr. REED. This could be a problem. The Board has not considered

this specific problem.
Mr. KIIYKENDALL. Well, I say I don't think it is particularly your

job to consider it. I want you to comment on it just as an interested
party.
Mr. REED. Well, as an interested party I think it would be very

difficult to do if indeed not impossible. And it could create confusion.
There is no question about that.
Mr. KITYKENDALL. Well, Mr. Chairman, I am trying to bring out a

couple of areas here that I think are necessary for us to resolve, and
I would like for the future witnesses if they can, to really direct them-
selves towards opinions in these areas of where we are—we are not
in disagreement. We are in the dark as to what our problem really is.
Most of this bill is perfectly acceptable to all parties, and so I am
hoping that we can really do something constructive in directing our-
selves in most areas where this committee needs help.
Thank you., Mr. Chairman.
Mr. FRIEDEL. Thank you.
Mr. Adams?
Mr. ADAMS. Just two quick questions. One, do you think we should

repeal the existing Federal statutes which cover certain areas of safety
such as power brakes, and so on?
Mr. REED. Only if the Department immediately adopts regulations

that would cover these areas. The Board has felt that one all-inclusive
rail safety law as proposed by H.R. 14417 would be desirable.

•
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Mr. ADAMS. Shouldn't that be a Federal statute rather than 
Mr. REED. Yes.
Mr. ADAMS. Rather than simply regulatory?
Mr. REED. Yes, one giving appropriate regulatory authority to the

Secretary of Transportation.
Mr. ADAMS. In other words, we should have a Federal statute that

provides for certain safety features.
Mr. REED. Certain basic safety features could be incorporated in

this bill if the committee desires.
Mr. ADAMS. In the statute.
Mr. REED. Yes.
Mr. ADAMS. All right. The second thing is, do you think States and

the Federal Government should maintain jurisdiction over safety as
far as roadbeds are concerned?
Mr. REED. We think it should be the Federal Government.
Mr. ADAMS. Thank you.
Thank you, Mr. Chairman.
Mr. FRIEDEL. Mr. Pickle.
Mr. PICKLE. Mr. Reed, on page 8 and in that general section that

follows, you make the point that the Department through the FRA
has been responsive to your recommendations. You say, "However,
the majority of the causal areas in railroad accidents and the cor-
rective actions recommended have been outside the regulatory jurisdic-
tion of the DOT." Then you go on to recommend very strongly that
these areas should be within the regulatory authority and give DOT
more authority. That is, you would let them prescribe these safety
regulations.
Now, section 107 repeals all of your safety laws, primarily, except

three, as I understand it—locomotive inspection, power brake and
hours of service.
Now, there are about five areas that it would repeal. The Safety

Appliance Act, signal inspection, accident reporting, the box signal
system, among others.
Now, are you saying that you don't want these repealed and yet you

want the Department to issue regulations, in effect take it over? Now,
it seems to me like you are a little inconsistent here.
Mr. REED. Well, our legal staff has checked section 107, S. 1933

out carefully and we feel that this would be satisfactory.
Mr. PICKLE. I don't want to delay our time here because we have

got other witnesses, but I appreciate the fact that your legal counsel
have advised you to take this course. My question is how can you
not want to repeal any of these statutes; you want to keep them all,
don't want to take them off the books and yet want to turn it over to
the Department of Transportation.
Mr. REED. We feel the Department should have broader authority

to set up safety standards for railroads, and that one all-inclusive
statute would be more desirable than a piecemeal type effort.
Mr. PICKLE. Then you want to repeal section 107 
Mr. REED. I don't know if I am quite clear on your question, Mr.

Pickle. Section 107—just which one?
Mr. PICKLE. On page 8 and page 9. I took it that you were saying

you wanted to repeal 107 which would in effect repeal a lot of the

44-340 0-70 11
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Federal safety statutes which the Congress has passed over the years.
You would want to repeal that.
Mr. REED. No.
Mr. PICKLE. And at the same time turn it over to the Department

of Transportation. I understood you didn't want them to do that.
Now, what is your position?
Mr. REED. No. We are not in favor of deleting or repealing section

107, S. 1933.
Mr. PICKLE. Your testimony is not to repeal 107.
Mr. REED. That is correct, sir.
Mr. FRIEDEL. Thank you very much, Governor.
Mr. REED. Thank you, Mr. Chairman, and members of the com-

mittee.
Mr. FRIEDEL. Our next witness will be Mr. Al H. Chesser, national

legislative director, United Transportation Union.
Mr. PICKLE. Mr. Chairman, off the record.
(Discussion off the record.)
Mr. FRIEDEL. You may proceed.

STATEMENT OF AL H. CHESSER, NATIONAL LEGISLATIVE DIREC-
TOR, 'UNITED TRANSPORTATION UNION; ACCOMPANIED BY
SHELDON E. BERNSTEIN, COUNSEL

Mr. CHESSER. Mr. Chairman members of the committee:
For the record, my name is Al H. Chesser. I am the national legis-

lative director for the United Transportation Union and I also appear
here today testifying in behalf of all standard railway labor orga-
nizations which are listed on the first page of my testimony, so I will
not read those.
Mr. Chairman, we are a little bit confused about our testimony in

this one area. There is before the committee the administrative bill,
H.R. 14417, and there is the bill of H.R. 7068 which Mr. Staggers
and others introduced, and there is S. 1933 which was passed by the
Senate after amendments.

Since there was a great deal of study there and since the adminis-
tration participated and DOT participated as did the National Trans-
portation Safety Board and amended S. 1933, then we prepared to
direct our testimony to S. 1933 and such amendments as we thought
were necessary, but I am sure they would apply to any bill that you
marked up. So I wanted to make that plain because I will try to speak
to all the legislation but it would be very difficult to omit S. 1933.
Mr. KITYKENDALL. If you will try to give us laymen a one sentence

description of the section as well as the number, in other words, sec-
tion number so and so. As you go along if you would do that, I think
it will be perfectly clear then.
Mr. CHESSER. Yes, sir, I will.
Ous testimony for the record which you have we would like to

present and have that entered into the record, and I will certainly
not review the entire testimony.
Mr. FRIEDEL. The statement and the appendixes will be included

in the record following your testimony.
Mr. CHESSER. And we also have included a supplementary memo-

randum, which research was done partly by Mr. Winfield Homer, the
Labor Bureau of the Midwest, and who has testified here before.

4
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There is attached to that, an attachment E, which you have included
in that testimony which actually updates the present testimony and
the record on accidents which is in the testimony and I will not review
that, only to indicate to you that the 12 months ending December of
1969, that—to point out the number of accidents resulting in casualties
increased and also the increase in the number of employees killed in
the year 1969 which rose from 146 to 179.
Mr. FRIEDEL. All that will be included in the record, except the

pictures.
Mr. CHESSER. Yes. It is attached to our statement. And there is

also attachment—I am not certain it is attached to the statement. It
is railroad labor exhibit F, which is in opposition to the repeal of
existing railroad safety statutes which you should have.
Mr. Chairman, as I mentioned, I will reduce our testimony to a

summary of what we have here and will not even review what we
have 
Mr. FRIEDEL. You have the thanks of the committee.
Mr. CHESSER. Thank you.
Let me say in doing so, I feel sure that by now at least we are going

on the assumption that this committee will as the Senate did report
a safety bill. I think we have been down this road long enough and
heard enough about it over the years that the public also is now de-
manding that something be done in this area. It has been pointed out
by the Department of Transportation the increase in the train acci-
dents before this committee this year to substantiate legislation in this
area. On the statement of S. 1933, and our suggested amendments or
any amendments that might apply in any other legislation marked
up—
Mr. FRIEDEL. What page is that on?
Mr. CHESSER. I will call the pages out.
Mr. FRIEDEL :In your statement?
Mr. CHESSER. No. It is not in my statement what I am about to say

now.
Mr. FRIEDEL. These suggested amendments are not in your state-

ment?
Mr. CHESSER. No. We will present these amendments to the

committee.
Mr. FRIEDEL. All right.
Mr. CHESSER. First let me say I did not introduce our very distin-

guished counsel, Mr. Bernstein, of Bernstein, Alper, Schoene &
Friedman. He sits at my right here. He has worked with us on this
legislation even in the task force.
Our first amendment will be directed to page 8 of S. 1933, line 24,

which would strike the entire section 107 because let me say here while
there has been a great deal of discussion on section 106, we certainly
cannot support any safety bill that absolutely wipes laws off the statute
books and reduces them down to just mere regulations without any
statutory effect whatsoever. If this committee or this Congress wants
to pass a good safety bill, they will certainly not repeal what statutes
we have with their statutory authority and I woud like to deal with
that particular thing now.
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Mr. PICKLE. The gentleman who just testified before you said that
they wanted to leave 107 on the books.
Mr. CHESSER. Yes, but the Department of Transportation, the Sec-

retary testified here that he wanted to wipe them all off the books. The
railroads came and testified that they wanted to wipe them all off the
books to their own detriment and I think I can prove it before this
committee.
Mr. ADAMS. Mr. Chairman, are you suggesting that perhaps we

should have a statutory scheme but maybe shift jurisdiction for
enforcement to another agency?
Mr. CHESSER. No. No. I do not think we need to shift jurisdiction.
Mr. ADAMS. I mean enforcement jurisdiction.
Mr. CHESSER. Enforcement jurisdiction. No. I think we can leave

it right where it is but leave the statutory authority there and not
just as a rule and regulation.
Mr. KITYKENDALL. Would the gentleman yield? I think—I noticed

in answering the question of Mr. Pickle, the earlier witness, and our
semantics here, when at one time you say leave it right where it is,
you mean leave it in the bill and another time, you mean leave the law
like it is right now and you are being misunderstood here so let us
separate these terms of saying leave something in the bill the way it
is written as compared to saying leave it as the present practice is.
And I noticed seven in Mr. Adams' 
Mr. FRIEDEL. If I understand, section 107 would repeal the statutory

laws and put these matters under regulation.
Mr. KETYKENDALL. So if you leave 107 as it is, that means you are

going to repeal 
Mr. CHESSER. Yes.
Mr. KUYKENDALL. So that labor wishes 107 removed from the bill?
Mr. CHESSER. That is exactly right. Now, I did not mean to imply

that everything with jurisdiction of where it is now in the Department
of Transportation. If these statutes are left on the books, the jurisdic-
tion will still remain in the Department of Transportation like it is
at the present time.
Mr. KITYKENDALL. Since we are taking suggested amendments, may

we question about the suggestions as we go along? This might be a
better place here. I do not think there is any doubt in anyone's mind
that in the end your goal and the goal of the Secretary for safety is
probably identical. I think you have a disagreement on methods
here.
Now, they express desire for flexibility to achieve a desirable goal

and their desirable goal is the same as yours.
Now, do you have any suggestions—if we wipe out a page and a

full page of the bill, which was put in there for the purpose of achiev-
ing flexibility toward better safety, all right. What are you going to
replace that with to—what are your suggestions toward achieving
better flexibility? So in other words, we have taken out something.
What are we going to replace it with toward the goal of better
flexibility?
Mr. 'CHESSER. My point, to preface my remarks, and I would like

to go through a couple of these as examples, but to preface my remarks,
our position is against repeal of any statutes, the Secretary has said
and testified that this was for administrative purposes for repealing
statutes. They are piecemeal.
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All right. Let us just be a little bit realistic. These statutes are
written here. They have statutory authority. Now, of all the accidents
that happened on these railroads, 95 percent of them happened outside
of the jurisdiction of these statutes that we now have. Five percent
of the accidents are covered by these statutes. I would say these present
statutes have done a pretty doggone good job.
Now, why do we want to repeal them? They say for administrative

purposes, so we can make regulations. All right. Now, they have
already asked for more time to make regulations. Well, let us go to
work on the 95 percent. If it is an administrative purpose, these
statutes that are now here, the biggest part of them that they are
talking about can be amended through hearing process. The rule and
regulation under it can now be amended through hearing process by
the DOT.
Now, what happens if they make new rules and regulations? They

have got to be amended in every area if they want to change them by
hearing process. So what is the difference? A hearing process on a rule

, and regulation, or a hearing process on a statute that is already there?
We have them pending right now before DOT to amend the safety
appliance rules and regulations. They want to all of a sudden take the
walkways and the side lighters off railroad cabooses. We have had a
hearing. There will be an order issued I would say very soon.
They want changes in the power brake law. Thirteen petitions are

now before the DOT. We have had hearings. And we are continuing
to have hearings.
So I just do not know. I am skeptical about all of this and I will

tell you why. First let me say to you that repeal of the safety appliance
statutes, laws that railroad labor and others fought for for years and
years, and I will quote here: "Will enure to the detriment of all
operating employees on the railroads."
Such a repeal would also work to the detriment of those nonoper-

ating employees while engaged in railroad services. This would 'be
because of the Federal Employers' Liability Act, the Safety Appli-
ance Act, and the Locomotive Inspection Act, provided a, unified scheme
for insuring complete protection insofar as possible for railroad em-
ployees while working with the additional provision that they shall
receive full compensation should they be injured working.
The Safety Appliance Acts have been in effect since the early part

of this century and as the result of many opinions, they provide for
an absolute liability on the part of the railroad whether or not the
employee himself is guilty of contributory negligence.
This established law would be overturned by repeal of the act. It is

particularly important that the employees would be left only with the
Federal Employees Liability Act which under contributory negligence
can be used as a defense to diminish the total amount of the damages.
Now, I have presented as attachment "F" which deals with this

detail, and I will not take the time of the committee to read it.
Let us take, for instance, the Locomotive Inspection Act that the

DOT now would like to repeal. It was created by Congress as a quasi-
judicial segment of the Interstate Commerce Commission and when
DOT was created, if, along with other statutes, that was moved to the
jurisdiction of the Department of Transportation.
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The Locomotive Inspection Act called for a director and two assist-
ants appointed by the President, these men to have some knowledge
on the basis of repair and construction of locomotives, and it dealt
with the qualifications in law which we still have.
This law also said that you must appoint a minimum of 50 qualified

inspectors, hold competitive examinations, rules and regulations of
the Civil Service Commission governing classified service.
It also said that the director would be instructed to make all the

rules and regulations for the conduct of his office, his district people,
and for his 50 inspectors. The director would make an annual report
of his activities and those of his field inspectors to the Commission
with recommendation for improvements.
Now, twice it has been before this Congress to repeal this act and

this Congress twice refused it. The law is here in this small book that
I hold right here.
Now, in 1965 there was through the executive branch of the Govern-

ment Reorganization Plan Number 3. Hearings were held in the
House and in the Senate. And Reorganization Plan Number 3 which
it quotes again in this law right here, the changes were made to make
this director a chief of a division, part of the bureau of DOT, and to
have an assistant chief, and perform all of the duties as I have pointed
out before.
Now, what has happened to this bureau? The chief has no assistant

whatsoever. He went out by attrition. He retired and there never has
been one appointed to take his place. His authority? He practically
does not have any. If you investigate it, he sits at a desk. He is rele-
gated to a clerk.
Only a small portion of an annual report is made which I would like

to point out to you. Here is a very comprehensive report from the
Interstate Commerce Commission, the last one they made dated June
30, 1966. There are 37 pages dealing with the locomotive inspection,
with all the statistics which everyone has used when they were avail-
able, and through these statistics and through the Locomotive Inspec-
tion Act, you very seldom hear of an accident caused by defective
locomotives.
Now, in the second annual report of DOT there are three pages. In

fact, there are only 17 pages for all of the Federal Railroad Admin-
istration. So we are relegated down to a pretty small group in here
with this.
Now, our understanding, and I am sure we are correct about it, is

there is no competitive examination now given for inspectors of loco-
motives. In fact, the Department has discontinued competitive ex-
aminations for inspectors, safety inspectors, that inspect railroad
equipment. The number of inspectors for locomotives, and here it is
documented from Mr. Whitman to a very distinguished member of
this committee, Mr. Blanton, Congressman Ray Blanton, after he in-
quired as to what had happened to this bureau. There are 40 locomo-
tive inspectors instead of the 50 that is called for by law.
Mr. Kra-KENDALL. I want to ask you that if in your statement what

I am fixing to ask you is clarified. If not I would like to ask you to
clarify it.
You at first here, Mr. Chesser, have asked that the statutory acts

not be repealed. All right. We understand that. Now, then, you have
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come back here and pointed out, however, that the locomotive part of
the statutory act is being let die by attrition or being abandoned or
rejected or what have you.
My question to you, sir, is are you offering anywhere now or in your

testimony here the solution to that problem? It seems a little bit
inconsistent unless you do answer it to want to retain something that
is not working.
Mr. CH:ESSER. Yes, I sure can answer it very well because this only

points out to us that there is a law here to protect us and we are going
to try to deal with this latter, but we did not think it was appropriate to
address ourselves to this committee on this hearing for it. But we are
going to call this to the attention of the Congress, that we think the
Department itself is violating the Locomotive Inspection Act.
Our first thought is this. If we repeal the law, what in the world is

going to happen to it? And make the rules and the regulation which
can be changed very easily by the Secretary or by the Department.
How far will they go there? Will they relegate it down as they have in
their annual report? Here are three pages that make believe they are
talking about it. This is what we are fearful of, Congressman.
Mr. KITYKENDALL. Would you like to expand on that point a little

bit, as to why, and I think you made it perfectly clear why in fact you
want to protect the existing statutes, now, with your demonstrated
lack of faith in the State regulation as a means of achieving an end.
Are you not, however, giving blanket approval to the regulatory basis
of achieving the end in all the new areas?
Mr. CHESSER. I do not think we have any choice. I think we have to

have a safety law, railroad safety law.
Now it is a long road that does not turn. If these people do not do

something about it, with new authority, and I will be the first to say
they do not have the authority in these other areas, I think we have
got to have the law.
Now, that particular personnel will not be there from now on but

first we have got to have the statute to deal with, I think.
It is pointed out here, we were many, many years even getting this

far and we just cannot sit by and see it washed down the drain here
overnight. So I do not think we have any choice, Congressman, of who
is going to administer the law. We need the authority first.
Now, also they want to repeal the Hours of Service Act. I was very

interested in the testimony of the Secretary that they would not mind
leaving that part of the statute tha dealt with the hours.
Well, now, that would be just great because there are other parts of

that legislation that this committee just approved, just passed the
Congress 370 to nothing on a record vote, and signed by the President
of this administration. That is the other parts of deadheading and
release time.
Now, you can leave the hours at 10 if you want to, but let them have

that authority and they will still work 18, 20, 25, or 30 hours any time
they want them to on special releases and deadheading, but they would
be gracious enough to leave that portion of it, you see.
I think this is a repudiation of the Congress, of this House, and this

Senate, who have just worked not only this session on this legislation it
has been before this Congress for a good many years, and finally passed



150

it with this kind of a vote. I just do not understand the administration
coming along now with their Presiderit that signed it and saying we
do not want it any more.
Now, let us take a look at the power brake law. They want to repeal

the power brake law. Now, if this is for administrative purposes as I
mentioned here before, maybe I do not understand what administra-
tive purposes is. I though it was to administer a law or a regulation,
but here we are with 13 petitions before the Department of Trans-
portation, Bureau of Railroad Safety, at the present time asking to
change the power brake law, the rules and regulations under it. The
same thing they would have to do if they had a rule and regulation
without a law.
The only thing there is statutory authority here.
Now, you know, it is really amusing to me the railroad witnesses

have come here and testified and said we are renewing our support of
railroad safety legislation. Why, my memory is not that short and
neither is yours, there was a parade of railroad witnesses by here last
time you heard testimony on railroad safety opposing it. The only
thing is, I notice those same witnesses are not here today. They have
never been for a railroad safety bill and when Mr. Mink testified on
this bill in the Senate the first time, he testified against any railroad
safety bill and here is what he said. He called attention to the power
brake law: "The railroads had a superb record of power brake safety
prior to the adoption of the Power Brake Act of 1938."
It was adopted anyway.
Let us take a look at the superb record. Government inspectors re-

ported thousands of brake defects each year. The average, 21,500 per
year for the years 1962-66. You know what a bad brake can do in a
freight train? Just some of those things that Governor Reed just called
to your attention.
In 1966 the reported brake defects reached a high of 24,701. Railroads

were fined for 3,060 defective airbrake violations in this 5-year period.
I do not know what happened on the other thousands. Let us say it
was compromised out.
So the power brake law? I really do not understand why they are

asking for changes. I know what they would like to have. It is a 500-
mile inspection point now that a freight train must be inspected. I
understand they want to do away with that, here in the face of all
these accidents. All over the United States, where they are fearful of
burning up towns, evacuating some towns, and here we want to amend,
we want to do away with instead of doing something about it.
I want to call your attention to another incident at the Department

of Transportation which made us completely lose our trust, and that
is the bill that went to the House Judiciary Committee last year re-
codified the statutes and we asked specifically at that time of the task
force meetings, does this change any substantive law? They assured us
that it did not.
We got a copy of the bill. It did not change substantive law. It just

emasculated those acts. It changed those acts. We called their attention
to it. And they took the bill and made some corrections and said that
they had taken care of it. But we find now that they have not taken
care of all of them. So we will have to be working with that bill.to
recodify these laws.

•

•
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Mr. KUYKENDALL. Mr. Chesser, let me ask this question here and
get clear—I am very, very confused and concerned about the track here
that we are going on. For the national regulatory agencies and local
regulatory agencies to be having a discussion on 106 is understandable.
For you and management to be having one of the perfectly legitimate
standard discussions in any area is perfectly understandable. But un-
less you are saying, Mr. Chesser, in so many words that the DOT is
either not interested in safety, which I do not think you are saying 
Mr. CHESSER. No, I am not.
Mr. KUYKENDALL (continuing). Or they do not know what they are

doing, which to a degree I think you are saying, or are in cahoots with
some other third party which I do not think you are saying. So—
Mr. CHESSER. No.
Mr. KUYKENDALL (continuing). So we are left with the middle one

sitting here, and it really distresses me when we have two fine groups,
I think both sincerely wanting the same thing, that are at such com-
plete odds as to the means of achieving it, and have you been called
in or have you asked fK a confrontation to discuss really what you
are driving at? What do you want here?
We in this committee are pretty confused about this. I will just be

frank with you. I do not see anybody from DOT. They are around
here somewhere. I do not really understand why we bother to go
through the necessity of repealing those three acts when you have got
the whole world of regulation left open to you.
I personally think fencing with windmills is particularly foolish at

this point in time. I think I know why. They want a clean bill of health
to try and do a good job. I think they think it is necessary.
So my question to you is this thing we are talking about here now

which appears on the surface to be a real donnybrook between you and
DOT, I do not really think it is but it appears to be on the surface, I
think you will grant that. Are you going to DOT, are you trying to
work something out on some of these things you are discussing? We
are troubled by this.
Mr. CHESSER. Congressman, from the very beginning and from the

very beginning in the task force, we tried to convince the Chairman,
the Administrator, Mr. Whitman, not to put this in the bill. We op-
posed it from the very beginning, and we said why. But they did it
anyway.
Now, there is not all this disagreement in all of the bill. I am only

talking about section 107 right now. We have some other few amend-
ments here but this to us is the most important part.
Mr. BERNSTEIN. Mr. Kuykendall, time and again counsel for DOT

has been asked why is it necessary to put in this repeal and without
attempting to quote him, boiling it down, the best answer one can get
is symmetry.
Now, if symmetry were the only issue, then one could say, all right,.

we will all be artful and we will go for symmetry but in fact there
are pending cases now which, for example, under section 9, the power
brake law, which set certain standards, says 50 percent of the cars
must be equipped under this law, and so on and so forth. And there
is a provision in that statute that rules or standards or changing can
be promulgated solely, and I am quoting now, "solely for the purpose
of achieving safety."
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There are proceedings now before DOT and apparently DOT takes
the idea that they can make changes that are not solely for the pur-
pose of achieving safety, so that when it is suggested the only purpose
of reviewing the existing laws which only cover 5 percent of the field,
that the sole purpose is to achieve symmetry, obviously some doubts
are created in it—because of actual pending proceedings.
I would think that this committee could well inquire of DOT why

do you want to repeal these statutes? What is your purpose? What is
the thurst ? And if the only answer they can give is symmetry, I would
suggest to the committee that that is little reason for putting that
provision in.
Mr. Kin-KENDALL. Mr. Chesser, I have one more question of you.

Excuse me. I have to leave. Do you plan to try to direct anything to
106?
Mr. CHESSER. Yes; I am 
Mr. KIIYIKENDALL. May I ask that you put your good thinking cap

to work to help us on that one, too? I do not mean now. Let us talk
in the future on this. I think you gather from some of this testimony
here, I think in the end 107 is going to be pretty well black or white
with us, but 106 just ain't. It is not even a good shade of gray, and
so may I ask you before I leave to try to help us on 106 in the next
few days. You can do that?
Mr. CHESSER. Yes, sir; it is not so difficult.
Mr. KITYXENDALL. Thank you.
Mr. FRIEDEL. You may proceed, Mr. Chesser.
Mr. CHESSER. I only mention these statutes, Mr. Chairman, and our

same objections go to the remaining, that is, the Accidents Reporting
Act and signal inspection, et cetera, those acts that are now on the
statute books.
Our amendment No. 2 which we would call again to the attention

of S. 1933 which is found on page 11, line 4, after the word
"Secretary" we propose to add the following: "are adopted and en-
dorsed by a State by means of certification agreement."
And also on page 11, line 3, insert after d) the following 
Mr. ADAMS. What was that again, please?
Mr. CHESSER. On page 11, line 3.
Mr. ADAMS. I have that one. After the word "Secretary" do you

want "adopted by a State and enforced by a State after certification"?
Mr. CHESSER. Yes; certification agreement. I will be happy to

furnish you a copy of this.
Mr. FRIEDEL. I would like to make this comment. We have two other

witnesses and it seems it will be impossible to complete the hearings
today. So when we get through, it may be another week before we
can schedule the other witnesses because next week we are in executive
session end will not have any subcommittee hearings next week. So if

•



153

you can get the amendments this afternoon, fine, but you do not have
to worry about it. Let me ask you if I can summarize what you have
keen trying to bring out.
We were told that we do not want 50 different laws on the books,

and would like to follow the same pattern as with the gas pipeline
safety bill. You are trying to tell us that you are satisfied to go along
with one bill providing they do not repeal the laws that cover 5 per-
cent of the accidents. You want to leave those on the books, as they are
written today, and you would oppose regulations for the other sections
that are not covered by law today.
You did say 5 percent of the accidents?
Mr. CHESSER. Yes.
Mr. FRIEDEL. They are the ones that are statutory today, and 95

percent of the accidents are not covered under Federal regulations.
You are willing to go along to give the Secretary the right to draw
up rules and regulations for the other 95 percent of the accidents?
Mr. CHESSER. Yes, sir.
Mr. FRIEDEL. But you want to keep the ones that are statutory on the

books?
Mr. CHESSER. Yes, sir.
Mr. FRIEDEL. Now, where is the hodgepodge involving 50 different

State laws?
Mr. CHESSER. This is different than the State laws. That is a different

section altogether.
MT. FRIEDEL. Yes.
Mr. CHESSER. And I do not think this would have
Mr. FRIEDEL. Now, the States, the ones that do have regulations,

under the bill they would still be alright if they certified to the Sec-
retary that their laws would remain in effect wouldn't they?
Mr. CHESSER. They what?
Mr. FRIEDEL. Would remain in effect?
Mr. CHESSER. Their State laws? Yes.
Mr. FRIEDEL. If they certified to the Secretary that they meet the

minimum standards?
Mr. CHESSER. Yes.
Mr. ADAMS. And then you would support also that the States may

adopt more stringent standards if they wish as we did in gas pipeline
safety?
Mr. CHESSER. Yes; and I was going to address myself to that be-

cause there are a lot of provisions that go along with that before they
can do that. And it so states in the bill.
Mr. ADAMS. All right. Is it your position, then, that the regulations

put out by the Secretary—or in this case it would be the Secretary
acting through the Federal Railroad Administrator—can be issued as
regulations under these statutes as easily as the other regulations so
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that all can be worked into an overall code of regulations? Thus the
Secretary might make a code of regulations after hearings even though,
in a sense, each would be from a separate act. They would all go to-
gether even though they would cover different categories.
Next, do you want the procedures for the nonstatutory regulations

to be the same as the procedures that are presently used for the statu-
tory regulations?
Mr. CHESSER. To amend them?
Mr. ADAMS. To both amend them and create them.
Mr. CHESSER. Yes.
Mr. ADAMS. The regulations we know are used to give flexibility

and changes can or cannot happen. You want the same system used for
both, is that correct?
Mr. CHESSER. Yes. It pretty well sets this out. In other words, after

hearing procedures. That is what you mean, Congressman. In other
words, these new rules or regulations would be made rules and regula-
tions after hearing process.
Mr. ADAMS. I am inquiring because of this argument that adminis-

trative convenience and symmetry require the repeal of these five
statutes. I am trying to get a position from you as to the nonstatutory
areas. If they were handled in the same way that the statutory regu-
lations were handled, you would have symmetry would you not?
Now, I am not trying to put you in a position. I am asking you what

your position on it is.
Mr. CHESSER. That is our position.
Mr. ADAMS. Thank you very much.
Mr. PICKLE. Mr. Chairman, may I ask a question at this point?
Mr. FRIEDEL. Mr. Pickle.
Mr. PICKLE. If you take the position that you do not want this

section 107 provision to stay as it is in S. 1933 and you want it deleted,
you then would retain the present statutes on the books as they are
with respect to these various areas of safety?
MT. CHESSER. Yes, sir.
Mr. PICKLE. Now, I take it, then, that what you would want would

be a Federal law, that is, a Federal law or laws or statutes that would
primarily outline how these laws are to be enforced.
It would seem to me, then, that you are saying in essence that you

recognize that you must have a Federal preemption. You must grant
the Federal Government the authority to run the various safety laws,
to interpret them and run them. Now, if you take that position how
can you on the other hand want the States to have added authority?
Aren't you trying to follow the same pattern that we have adopted in
the pipelines safety bill?
Mr. CHESSER. No.
Mr. PICKLE. How would you be different from the pipeline safety

bill?
Mr. CHESSER. Well, I am not completely familiar with all of the

aspects of the pipeline safety bill, but let me say this, Mr. Pickle, I
think I can deal with that separately because I do not think that—I
am sure and I think most everybody would agree with me, but that
the idea of whether or not to repeal does not have any direct connection
with 106 except in one field.
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Mr. PICKLE. I would think that it would. Now, why wouldn't it?
Mr. CHESSER. Well 
Mr. PICKLE. As a practical matter?
Mr. CHESSER. All right. In fact, the States testified here before this

committee against repeal of these statutes. Now, it is not as bad as it
was presented here by the railroads. It is not a bunch of mishmash.
That sounds like a Philadelphia lawyer. You can find a little bit
wrong; there is an "is" and an "and' and a comma here they say is
wrong. We can make those, too, but were not going to. It is not a mish-
mash. All those statements connected with that made mishmash to me.
But if those Federal statutes, and I think this proved the States' po-
sition when they testified they wanted to leave the Federal statutes
alone.
Now, here the railroad carriers come in and say we want to repeal

them. Now, I do not know why unless it was because at one time during
the task force their representative there said it does not make any
difference to us. We will just let it go.
Well, that position I guess has been changed. I suppose it has. I

have talked to them about it since, but if the States are willing to leave
these statutes the way they are, they in a sense are protecting just what
these carriers jumped at that snowman out here this morning about,
and that is if these Federal statutes are left on the books, how can the
States preempt them? They cannot.
Mr. Prcirrx. Unless you give the States extra authority and give

them what they call superimposed authority.
Mr. CHESSER. Yes, sir, Mr. Pickle.
Mr. PICKLE. Are you recommending that?
Mr. CHESSER. If you repeal these statutes, then the States could

preempt that field that these statutes covered. If you leave the Federal
statutes, then they cannot make a rule or regulation that will preempt
a Federal statute.
Mr. PICKLE. But you say you do not want to real?
Mr. CHESSER. Yes.
Mr. PICKLE. You want to leave them as Federal statutes and yet you

want to ,give the States a superimposed authority in the field of safety?
Mr. CHESSER. Not in this field. And they did not ask for it.
Mr. ADAMS. Will the gentleman yield?
There has been a proposal in Mr. Goodfellow's testimony regarding

a possible change in the manner in which you have an adoption or
amendment of the regulations, which is under the first sections of the
bill. It is 2(a) and 2(b) in H.R. 14417.
My question to you is, Have you found an undue amount of red-

tape, or has there been a problem, in obtaining adoption or amend-
ment of regulations that have been promulgated under the Federal
statutes that are presently in existence? I am not talking about the
nonstatutory areas but these statutes you have been talking about. Are
you satisfied with the manner in which the regulations have been
adopted and amended or has there been an undue amount of redtape ?
Mr. CHESSER. Well, in some there was an undue amount of redtape

in two or three cases that I can recall in amending the safety appliance
regulations under this act. And there was opposition from us in areas
here. But we did have a hearing and we lost the case, the one I have
in mind. However, the last case regarding the removal of running
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boards and side ladders from equipment was an amendment to the
safety appliance regulation and there was an agreement worked out
between the railroads and railroad labor, and the rules and regulations
were so amended.
Mr. ADAMS. Thank you.
Mr. CHESSER. So it has not been any problem.
Mr. PICKLE. Mr. Chairman, I must leave and I wanted to ask one

other question of the witness. I really cannot see that there is as much
difference in your position and the AAR's position and even the
Safety Board. You want to keep the statutes on the books. You do not
want to lose them, and I can understand that; and yet you want to
turn around and as I see it try to give the States broader power, more
than just inspection, give them the power to interpret these rules.
Now, nearly all railroad lines are interstate in nature. There are

practically none intrastate. It seems to me that we are being incon-
sistent if you want to try to give the States preemptive power, let
them interpret, inspect, interpret, enforce these statutes and yet they
are dealing almost entirely with an intrastate matter.
Mr. CHESSER. Mr. Pickle, I was coming to that. There is something

that has not been said here. The point has not been really made and that
is this before this can happen. Now, this was discussed and the ques-
tion was asked here this morning was this any surprise that the
States—that this kind of an amendment was written or put into a bill.
It comes as no surprise at all. It was discussed in the task force prac-
tically every day of what part the States were going to play in this
thing, and it went from nothing up to what it is right now.
Now, here is the point that I want to make. The section permits a

State to adopt a more stringent safety regulation than Federal one,
but only if the following three conditions are all met:

1. The State regulation must be necessary to eliminate or reduce a
local safety hazard.
Now, that is one that has not been corrected, and are local safety

hazards.
2. The State regulation must be compatible with the Federal

regulations.
3. The State regulations must not create an undue burden on inter-

state commerce.
Now, this is all in the Secretary's hands. He has the final say. So

you are not—you just cannot run rampant over the States; neither can
the States just usurp all the Federal authority here.
Mr. FRIEDEL. What are you reading from, Mr. Chesser?
Mr. CHESSER. Section 105 of S. 1933.
Mr. FRIEDEL. That is section 105? Of what bill?
Mr. BERNSTEIN. Senate 1933.
Mr. FRIEDEL. Fine. I wanted that so we can have it in the record.
Mr. PICKLE. Did you say, Mr. Chesser, that management or AAR

had recommended that these sections be repealed?
Mr. CHESSER. They did here in ththr testimony yesterday. They

dwelt on that fact and I cannot understand it. They talk about mish-
mash and confusion, then one of their witnesses comes right along
behind him and he is worried, and rightfully so if he goes along with
this concept, about what is going to happen to signal inspection?
What is going to happen to our signals in this State? Well, then, why

a
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did he testify that he wanted to repeal the act? The Signals Inspection
Act is an act with statutory authority. Now, if you do not repeal that
act no State can have one iota to say about that act.
Mr. PICKLE. I was not here for all the testimony yesterday. Then

A.A.R. did testify that they wanted to repeal—have 107 as it is in
the bill now?
Mr. CHESSER. I do not know why. I, of course, realize that the two

witnesses that testified here, they are not labor organizers by any
means, I will guarantee you that, but I did not know that they were
such bad friends. If they are just trying to get to us to make a point
here, then they are actually protecting themselves if they leave the
statutes in here.
Mr. PICKLE. If you leave the statues as they are on the books today,

then would you be willing to let the States serve primarily as inspectors
and not preempt the Federal law and maintain this thing pretty much
as a pipeline bill was passed?
Mr. CHESSER. I do not think 
Mr. PICKLE. Does your organization?
Mr. CHESSER. I do not think they can do it now with those qualifica-

tions that I read, Mr. Pickle. Now, we are willing to talk about this
and I am sure that NARUC is if there is something this bad in here.
I do not think anyone intends to just emasculate this thing. So there
are areas of differences, I guess, on 106.
Mr. BERNSTEIX. Mr. Pickle, the Congress itself has permitted States

to areas where there is large Federal—have permitted States to impose
more servere standards providing there is compatibility. It did it in
the Pipeline Acts obviously as Mr. Adams has noted and you have
done it in the Federal Coal Mine Health and Safety Acts of 1969
which in section 506 permits, and it uses the word "stringent," permits
more stringent health and safety standards, and then goes on, provided
"they shall not thereby be held to be in conflict with this act," meaning
the Federal act.
Mr. PICKLE. Thank you.
Mr. FRIEDEL. Are you finished, Mr. Chesser?
Mr. CHESSER. We have got three other amendments here.
Mr. FRIEDEL. All right.
Mr. CHESSER. Do you want me to explain any of them or give them

to you?
Mr. FRIEDEL. Well, briefly if you can.
Mr. CHESSER. All right. The third amendment is found on—this is

on S. 1933, page 11, line 18. We would strike the number "$250" and
insert in lieu thereof, "$500," to strengthen the penalty violation. Even
the Interstate Commerce Commission testifying on a safety bill years
ago said there was not enough incentive here in the penalties and we
have placed $500 instead of the $250.
On page 12, line 4, S. 1933, after the word "compromised," strike

"for any amount," and on line 5, after the period, add the following
new sentence: "In no event shall the average of the amount com-
promised for violation be less than the minimum penalty provided
in section 109(b) of S. 1933."
Now, that is for the reason we have noted since this was adopted

by the Federal Railroad Administration. Under the Federal Claims
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Collection Act, the average collection under the Federal Claims
Collection Act was less than what the minimum fine would be.
Now, I might also say that—
Mr. ADAMS. What line was that again?
Mr. CHESSER. Line 4 and line 5.
Mr. ADAMS. Thank you.
Mr. CHESSER. In the last year even with this, and those that were

taken to Federal court, there were only 789 counts. $161,540. That is
the lowest on record. In 1966 there were 3,319 counts, the fines were
$813,725. And we have dropped down here to 798 counts.
Now, something is happening and let us take a look, then, at this

safety record and what is happening.
Now, of course, everybody is concerned. So are the States. You

would get concerned, too, when, you dump something like this at your
front door. It just happened in Illinois. This is why everybocly is
concerned, but you have got to do something about these fines and
these compromises. If it is going to be a tap on the wrist then you can
pass all the legislation, gentlemen, that you want to, and as many safety
bills as you want to, but if you are not going to enforce them it will
not do a bit of good.
Mr. ADAMS. Mr. Chesser, what is your position on whether or not

the Secretary should be required to give notice to a carrier before the
continuing violation provisions apply?
Mr. CHESSER. Give notice to a carrier?
Mr. ADAMS. In other words, instead of the offense applying each

day and being a consecutive offense which goes up each day, the
consecutive provisions would not apply unless the Secretary gave
notice of violation.
Mr. CHESSER. I am against it. Because they know that this condition

is there and on the property. It should be taken care of.
Mr. FRIEDEL. Mr. Chesser, don't forget those amendments.
Mr. CHESSER. There are five and I will furnish the committee a copy.
Mr. FRIEDEL. All right. Please make them all conform with H.R.

14417.
Mr. CHESSER. Sir?
Mr. FRIEDEL. You have them now all conforming to S. 1933?
Mr. CHESSER. Yes, sir.
Mr. FRIEDEL. You will convert them to show where they should be

in H.R. 14471.
Mr. CHESSER. That was our problem. We will have to rewrite the

entire bill because we testified against this bill in the Senate.
Mr. FRIEDEL. Well, we are not going to be able to mark the bill up

right now. We have other witnesses. So as soon as you can, we would be
happy to receive them.
Mr. CHESSER. Mr. Chairman, that concludes our statement. I just

want to—I hope these things that we pointed out to you, how the
conduct now of the Department—I hope something is done about
that. I hope we can pass a meaningful safety bill. We do not want
to get back to 1889. That was when one out of every five railroad
brakemen were killed and the life expectancy of a switchman was 7
years. Let's do not get back to that and let's pass a meaningful safety
bill or not pass any at all. There is no use to say to the public we have
got a bill here if it is not meaningful.

a
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Mr. FRIEDEL. I assure you that this committee will try to report out
a safety bill. Speaking for myself, I think we have the agreement
of the members that everybody is interested in safety and there will
be a bill this year.
Now, one thing that Mr. Adams brought out, are there violations

that the railroads might not know about? Should they be placed on
notice first or just fined regardless of prior knowledge?
Mr. CHESSER. I cannot think of any they do not know about, would

not know about. They have inspectors in their yards. We have time and
time again, as I testified before this committee even in 1968, where
their own inspectors, they place a bad-order tag on a car and it says
that means this car is not fit to operate, should not go. Then comes
along another official and tears the card off and says "Run it; run
this car."

Violations that are called to the attention of the carrier's represent-
ative in the yard about a safety appliance violation or an appurte-
nance to the car and he is instructed to run it anyway. So it is pretty
hard to say that they do not know unless it is an act of God, that it
is not known about.
Mr. FRIEDEL. All right. Thank you.
(The prepared statement, exhibits, and supplementary memoran-

dum relating to Mr. Chesser's statement follow:)

STATEMENT OF AL H. CHESSER, NATIONAL LEGISLATIVE DIRECTOR, UNITED
TRANSPORTATION UNION

Mr. Chairman and Members of the Committee, my name is Al Chesser. I
am National Legislative Director of the United Transportation Union which was
formed by merger of the Order of Railway Conductors and Brakemen, the
Brotherhood of Railroad Trainmen, the Brotherhood of Locomotive Firemen
and Enginemen, and the Switchmen's Union of North America. I am also testi-
fying in behalf of all the standard railway labor organizations which are as
follows:

American Railway Supervisors Assn.
American Train Disptatchers' Assn.
Brotherhood of Maintenance of Way Employes
Brotherhood of Railroad Signalmen
Brotherhood of Railway, Airline and Steamship Clerks, including Trans-

portation-Communication Division
Brotherhood Railway Carmen of the United States and Canada
Hotel & Restaurant Employes & Bartenders' Int'l. Union
United Transportation Union
Int'l. Association of Machinists and Aerospace Workers
Int'l. Brotherhood of Boilermakers and Blacksmiths
Int'l. Brotherhood of Electrical Workers
Int'l. Brotherhood of Firemen & Oilers
Brotherhood of Locomotive Engineers
Brotherhood of Sleeping Car Porters
Int'l. Organization Masters, Mates and Pilots of America
National Marine Engineers' Beneficial Association
Railroad Yardmasters of America
Railway Employes Dept., AFL—CIO
Seafarers' Int'l. Union of North America
Sheet Metal Workers' International Association

These organizations appreciate the opportunity to testify today on H.R. 7068,
introduced by Congressman Staggers. We are glad to note the increased aware-
ness by the Congress and by the American public of the need for effective control
to insure the safety, not only of railroad employees and of those who travel and
ship by rail, but also of the safety of that great number of our citizens who live
in towns and cities bisected by railroad lines and those who live near railroad
tracks throughout this vast land of ours.

44-340 0-70-12
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The news media have brought to our eyes and ears with an alarming fre-
quency the pictures and reports of the tragic and economically wasteful rail disas-
ters such as those at E. Germantown, Indiana; Dunrieth, Indiana; Laurel, Missis-
sippi; and Crete, Nebraska, to name only a few of the catastrophic accidents which
have occurred in railroad operations recently.
Railway safety is a critical American problem today. Over 2,400 human beings

were killed in railroad accidents in 1967. In the five year period 1962 through
1966, 11,753 individuals were killed in railroad accidents. Compare those figures
with these in the same five-year period:

1,176 fatalities occurred in accidents of certified air carriers in the
same five years;

6,296 fatalities occurred in all United States air accidents in that period;
9,878 deaths occurred in accideRtS involving motor carriers subject to ICC

authority in the same years. (No official statistics are available for unregu-
lated motor carriers or private operators of motor trucks)

Thus, railroad accidents killed 10 times the number killed in accidents of
certificated air carriers and nearly twice the number killed in all /lying acci-
dents, carrier and private. They killed about 2,000 more than were killed in regu-
lated motor carrier accidents.

All civil air activities are subject to controls by the Federal government;
motor carrier safety problems also are under Federal authority; but only a
very small part of the many elements that influence railroad safety fall within
Federal jurisdiction. The Federal Railroad Administrator, in testimony before
the House Committee on Interstate and Foreign Commerce in hearings on the
D.O.T. Safety proposals in 1968, commented on this situation as follows:
"Perhaps our greatest concern here is that while we are recording this worsen-

ing safety story, we have only limited tools to do anything about it. Approx-
imately 95 per cent of the accidents that occur on the Nation's railroads are
caused by factors not subject to any control by the Federal agency responsible
for promoting railroad safety. To us this is a key factor in the month-by-month
increase in train accidents." (Emphasis supplied)
Railway labor wholeheartedly supports H.R. 7068 with such additional infor-

mation as I shall point out in my oral statement. We believe it is vital that
direct action be taken immediately to deal with the deplorable railway safety
problem.
The Department of Transportation has reported that 2,295 human beings were

killed and 23,302 were injured in railroad accidents in the year 1969; 179 em-
ployees on duty were killed and 16,709 were injured. There were 8,529 train acci-
dents in 1969 representing a 6 percent increase over 1968 and a 60 Dement rise
over the last 5 year period. Of the total, 493 accidents resulted in casualties—
up 13 percent from 1968. There is no indication that the transfer of safety respon-
sibility from the Interstate Commerce Commission to the Department of Trans-
portation has had any effect in improving railroad safety. Virtually all types of
accidents have increased—collisions, derailments, rail-highway grade-crossing
accidents, accidents involving inflammable and explosive materials, accidents
affecting both operating and non-operating classes of employees. Although there
have been many causes of railroad accidents, prime responsibility must be placed
directly on the carriers. The limited legal authority possessed by the Federal
Government over railroad safety has made it impossible for the Government to
take effective action to compel railroads to operate safely. Exhibit E gives sta-
tistics just released by FRA comparing 1968 and 1969.

Existing laws relating to railway safety leave wide gaps where neither Federal
nor state agencies have any authority or control. Furthermore, even where Fed-
eral laws do operate, penalties for violations are far below what is needed to
deter the railroads from violations when corporate objectives dictate otherwise.
Each of these shortcomings in the existing pattern of Federal regulation is dealt
with in the bill before the Committee. I shall discuss these matters in some detail.
Existing federal regulation of railway safety is covered by nine statutes. Ex-

hibit A attached to my statement contains a summary of these laws. The most
important are the Safety Applicance Act, the Locomotive Inspection Act, the
Signal Inspection Act, the Transportation of Explosives Act, the Hours of Service
Act, and the Accident Reports Act. The Safety Appliance Acts Which, to a lim-
ited extent, cover certain safety devices are seriously defective even within their
limited scope. The other Acts, although broader in coverage within their several
spheres, fall far short of providing comprehensive protection for the general
public or for railroad employees.
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The Safety Appliance Acts best illustrate the infirmities in the Federal system
of safety regulation. These Acts—legislated over a long period stretching from
1893 to 1958—provide in their language specific delineation of Federal powers.
This explicitness, however, is limiting in its effect and application. Let me
Illustrate. The original Act of 1893 requires that cars and locomotives be
equipped with automatic couplers, that such couplers or draw bars be at a
standard height above the roadway, that they can be uncoupled without the need
of men going between cars, and that grab irons or handholds be installed on the
ends and sides of cars for the security of the men doing the uncoupling. But
the statute says nothing about the levers the men must operate to perform the
uncoupling. Coupling and uncoupling cars are among the most hazardous tasks
done by railroad employees. Seven men were killed and 944 were injured in the
year 1967 while coupling and uncoupling cars and in related tasks. Two hundred
and twelve (212) were injured in the single act of manipulating the uncoupling
lever. This is clearly a function and a device that should be completely subject
to adequate legal controls. But, because the uncoupling levers were not specifi-
cally mentioned in the statute, the courts have held the Interstate Commerce
Commission without power to specify standards governing them.' To the credit
of the Interstate Commerce Commission, it prescribed standards for uncoupling
levers; however compliance has been wholly a matter of voluntary acceptance
by the carriers.

Air brakes, of course, are of the utmost importance to operating safety. The
1893 Act provided that some cars in the train (the number of percentage of such
cars, but not less than 50 percent, to be determined by the Interstate Commerce
Commission) must be equipped with power brakes. However, the Commission
was given no legislative authority whatever to control the installation, inspec-
tion, maintenance, and repair of such brakes or the testing of air brake systems.
Although the Commission requested authority for such controls for many years,
it was not granted until Congress passed the Power Brake Act of 1958.
In 1968, the Department of Transportation sponsored a bill to broaden its

powers in the field of railway safety. Railway management attacked this pro-
posal and made some specific references to the Power Brake Act of 1958. The
references were in a statement of Mr. Louis Menk, who was the principal spokes-
man for the industry in hearings before the House Committee on Interstate and
Foreign Commerce:
"The railroads had a superb record of power brake safety prior to the adoption

of the Power Brake Act of 1958. The act was adopted anyway. To this day,
almost 10 years later, the railroads have been unable to obtain a single change
in the rules adopted at that time despite the need for many changes dictated by
experience and the advance of technology." (Printed hearings, page 173)
The Power Brake Act of 1958 simply adopted the rules and standards for

such brakes already codified by the Association of American Railroads:
"One hundred and twenty days after the date of enactment of the Power or

Train Brakes Safety Appliance Act of 1958, the Interstate Commerce Commission
shall adopt and put into effect the rules, standards and instructions of the Asso-
ciation of American Railroads. . . ." (Public Law 85-375, 72 Stat. 86)
The Act's importance lay in the fact that it gave the Federal Government

authority for the first time to enforce such necessary standards, and the subse-
quent record of the government's actions under that authority shows it was
needed:

Government inspectors reported thousands of brake defects each year—
averaging 21,150 per year for the years 1962 to 1966. In 1966, the reported
brake defects reached a high for the period of 24,701.
The railroads were fined for 3,060 defective air brake violations over this

5-year period—an average of 612 per year for the years 1962 to 1966. The
1966 total was 1,298, again a record.
The railroads also were fined for 1,150 instances of improper brake tests

in this period—an average of 230 per year. In 1966, this number rose to 443.
Year by year data for the period 1962 to 1966 are shown in an attached table.
It is quite clear that controls over all equipment elements are needed. If, next

week, or next year, railroad equipment manufacturers invent a new device which
will provide some significant operating or economic benefit to the railroads, there
will be nothing the Federal Department of Transportation can do within its pres-
ent authority to prevent installation of such a device even if it adds gross hazards

1 Apache Rib Co. v. Shumway, 158 P. 2nd 142, 62 Ariz. 359.
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to operating employees or to the traveling and shipping public. In the absence
of broad legislation such as is under consideration here, it would take a new
specific act of Congress to authorize powers for such regulation.
This is a real not a theoretical problem. The Baltimore and Ohio Railway has

put into service a large covered hopper car with a capacity of 100 tons, identi-
fied as Pullman Standard TLDX cars, 7000 series. When this car is in use in a
train operating on a curve of six degrees or more, it develops a critically dan-
gerous rocking motion at speeds between 10 and 25 miles per hour. The railroad
accordingly has put out a special rule that any train including such cars must
be operated either at speeds below ten miles an hour or above 25 miles an hour.
It should be possible to impose a regulation that this car either be removed from
service or be prohibited from interchanges with other railroads. But the Federal
Government has no power whatever to issue any regulation in this area.
We are all aware, of course, of the new passenger operations which have been

introduced into service between Washington and New York—the so-called Metro-
liners. These trains are operating at speeds far in excess of those known in the
past on this route. Such faster speeds impose a need for perfection in track
condition and maintenance above standards required for slower operation. This
is a growing service. The carrier put one train in each direction into regular
daily operation about a year ago. Now there are six such trains in each direction
per day—two of them non-stop. The operation has been very successful and all
trains are running at virtual capacity. Manifestly, a defective wheel, a loose rail,
or any other similar defect could kill or injure hundreds of passengers.

It is worth noting here that the track the train now operates over is far from
satisfactory. At several places enroute the train must slow down to restricted
speeds because of track defects.
I have cited these illustrations only to show that even in areas where there are

now elements of control—such as those embodied in the Safety Appliance Acts—
the control is strictly limited by the language of the Acts. This is an absurd situa-
tion—that the Department of Transportation, now charged with the administra-
tion of safety laws in the whole field of transportation, should be so restricted
in its controls for the largest transportation agency, the railroads.
The bill which you are considering will fill in the gaps in the regulatory author-

ity now residing in existing laws. Among the more significant areas where addi-
tional regulatory controls are essential are the following:

1. Railroad .track and roadway. Hundreds of train accidents are caused every
year as a result of defects in track and roadway elements; in addition many
train service casualties to both operating and maintenance employees occur
because of unsafe conditions that go uncorrected in railroad yards, and on and
about railroad facilities.
With the crystal clear need for high speed track and roadbed to accommodate

the service demanded by the Metroliner type of train serving the megalopolis of
today and tomorrow, the authority to monitor maintenance of such track is an
absolute necessity to the Department of Transportation. Today's track is not
capable of handling the speed potential of today's equipment, let alone that of
the future.
Except to the extent to which way and structure items are included under the

Signal Inspection Act, the Federal government presently has no authority in this
area. A full discussion of the consequences of this major hiatus in regulation will
be presented by Mr. Raymond McGlaughlin, National Legislative Representative
of the Brotherhood of Maintenance of Way Employes, who will follow me as a
witness.

2. Railroad Equipment. Thousands of train accidents and many train service
casualties result from defects in railroad equipment. As I have indicated above.
items of railroad equipment are subject only to very limited controls by the
Federal government. Locomotives, in general, are covered by the Locomotive
Inspection Act, but freight and passenger cars are covered only to the very
limited extent to which specific items have been set forth in the Safety Appliance
Acts. Thus, the government has no authority with respect to car undercarriages.
bodies, trucks, wheels, or even couplers and draft gear except to the limited
extent set forth in the Safety Appliance Acts. In 1967, 295 train accidents
occurred as a consequence of defects in trucks; 769 were caused by defective
wheels and axles; defective couplers, draft gear and related parts caused 366
train accidents; defects in sills, sides, floors, doors and other car structural parts
caused 146 train accidents; and many hundreds of casualties were caused by
defective hoses, brake beams, steps, stirrups, footboards, and other car parts.
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As I have stated, the Goverment has general authority with respect to the
condition of locomotives, but does not have such authority for cars. The statistics
indicate that the use of this authority has held down the number of train acci-
dents due to defective locomotives. Out of 1,897 train accidents caused by equip-
ment defects in 1967, only 99 of them were the result of defective locomotives.
Throughout the years from 1961 to 1966 there was very little change in the
accident rate for defective locomotives, while the rate for all other equipment
climbed rapidly.
More detailed statistics on locomotive and car defect accidents are covered

in a supplementary technical memorandum which is appended to my statement.
The members of the Committee very likely know about the recent train wreck

at East Germantown, Indiana. The investigation of that accident has not yet
been completed and we do not yet have full information as to its cause. However,
preliminary inquiries have indicated that a broken truck side on a freight car
was the basic cause of the derailment. This is a condition that could result only
from defective maintenance and inadequate inspection of the equipment. This is
one of the areas where governmental authority is not operative at present;
clearly, it is an area where such authority is needed.
I have cited this one accident which led to an evacuation just as an example.

There have been many others. I have appended a tabular listing of such acci-
dents at the end of my statement.
3. Railroad operating rules. Thousands of train accidents and a large propor-

tion of the train service caAualties which occur each year are directly attributable
to acts of personnel which are subject only to the operating rules of the carriers.
The Interstate Commerce Commission has never had any significant controls in
this field. Operating rules are determined by each individual railroad. A degree
of standardization may have been imparted to such codes of rules through com-
mittees of the Association of American Railroads and other similar voluntary
agencies. Nevertheless, the number of accidents which occur each year that
should be averted by safe practices in operations is almost unbelievable.
In this connection, it must be remembered that railroading is by nature a

hazardous profession, and that many conditions of modern railroad operations
have increased hazards over the years. Trains operate much faster today than
they did a few decades ago. Trains are much longer than they once were. Back
in the days of steam motive power, trains of 100 or more cars were unusual.
Today, with multiple diesel locomotives affording almost unlimited horsepower,
trains of two hundred and more cars are common. Furthermore, cars are much
larger and carry much more weight. The average gross weight of freight trains
in 1921 was 1,435 tons; in 1968, it was 3,722 tons.

All of these things have added potential hazards to railroad operation.
The pressures in railroad yards where trains are made up and broken up have

increased heavily. In 1968, there were 1,427 switching collisions. Railroad oper-
ating officials have long considered yard operations the biggest single efficiency
bottleneck they face, and efforts to speed up yard work have been heavy and
continuous in recent years. The result, in increased pressures on yard personnel.
has shown up in the accident records.
The higher speeds and heavier trains of modern railroading have affected

flagging conditions, and should have led to the adoption of more stringent rules
covering the positioning of flags when trains stop in unexpected circumstances.
Many carriers instead have proposed just the opposite; in some territories where
automatic block signals are used, they have eliminated flagging altogether. Use
of radio equipment as a substitute for flagging has also led to many dangers,
Mr. McGlaughlin will point out.
Track motor car operation and the movements of other self-propelled equip-

ment units have little protection against collisions with other traffic. Accidents
involving such equipment in maintenance of way and signal department work
have been a constant and continuing source of death and injury to employees.
Again the only controls are the rules adopted by the railroads themselves. The
major cause of these accidents has been the failure to provide adequate protec-
tion for the movements of such cars. The Interstate Commerce Commission in its
Accident Investigation Reports dealing with such accidents has repeatedly rec-
ommended that protection be provided. The Commission's recommendations
however carried no authority to order the carriers to install safe procedures.
In this connection, the Commission stated in Accident Investigation Report No.

3996, dated June 21, 1963:
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"During the past 10 years, the Commission has investigated 52 accidents in-volving the operation of track motorcars. These accidents resulted in the death of63 persons and in the injury of 111 persons."
Ten years earlier in 1953, Report No. 3518 stated:
"Since January 1, 1944, the Commission has investigated 45 collisions, includ-ing the present case, which were caused by failure to provide adequate protectionfor the movement of track motor-cars. These accidents resulted in the death of81 persons and the injury of 144 persons. In the report covering the investigationsof these accidents, the Commission repeatedly has recommended that the carriertake measures to provide adequate protection for the movement of track motor-

cars on its line."
Mr. McGlaughlin will comment further on the hazards of track car operation.The National Transportation Safety Board specifically commented on the needfor some more effective basis for assuring the adoption of reliable operating rulesand conformance with such rules by all railway officials and employees. This

comment was a part of the Board's extensive findings on an accident of the New
York Central which occurred on May 22, 1967. The Board found the accident—a
head-on collision which resulted in the death of six operating employees and the
injury of three others—was due to direct violations of certain rules as well asinadequacies in such rules. The Board made the following recommendations:

RECOMMENDATIONS

"A wide variety of inadequacies in rules, operating practices and personnel
training were revealed by the investigation of this accident on one of the largest
railroads in the country. The investigation also identified ineffective organiza-
tion, inadequate use of modern communications devices (such as radio-
telephone), and a lack of application of modern techniques such as the use of
human factors engineering in designing operators' control stations.
"The observed situation would indicate the need for a reappraisal, a self-

assessment and corrective action by the industry. This we recommend.
"Beyond that, conditions found to exist and recounted in detail in this report

are specifically called to the attention of the Federal Railroad Administration of
the Department of Transportation and of the Congress with the recommendation
that both consider them in connection with their consideration of legislation
(5. 526) now pending in the Congress, and which proposes that additional safety
regulatory authority be conferred on the Department of Transportation in the
railroad field.
"The Board recommends that the New York Central Railroad revise and

amend its operating Rules, and require compliance with them by its operating
personnel.
"The Board recommends that the New York Central Railroad reconcile its

rules and procedures concerning operators being on duty in their offices until
relieved."
4. Rail-Highway Grade-Crossing Hazards. In 1968, there were 3,835 highway

grade-crossing accidents resulting in 1,547 deaths and 3,807 injuries. Grade-cross-
ing accidents account for more facilities than any other cause. Federal control
over motor vehicle safety standards, as discussed below, is more complete than its
authority over railroad operations; nevertheless, this control can be exercised
only over carriers subject to the Interstate Commerce Act, and control over gen-
eral highway safety is more completely under the authority of the state and
local governments than under the Federal government.

Insofar as railroad operations affect rail-highway safety, the Federal Govern-
ment's restrictions with reference to operating rules carry over into this area
also. Even so simple a matter as the prescription of the amount of time for the
warning of the approach of a train has been beyond the powers of the Interstate
Commerce Commission. This subject was raised in the course of the Commis-
sion's investigation of the overall problem of rail-highway grade-crossing acci-
dents in 1963 and 1964. (Reported in Vol. 322 I.C.C., 1-92) The Commisison's
comment was as follows:
"From the outset it should be pointed out that while ordinances issued by

local and municipal authorities restrict the speed of trains in many localities par-
ticularly in congested areas, we have no authority to regulate speeds as such ex-
cept in an indirect manner." (P. 75)
The Commission's statement then described the very limited circumstances

under which the Commission could require the installation of certain signal
systems or control devices when operations exceed certain speeds. However, actual
speed limitation is not possible under existing laws.
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The Federal Government has the authority under Signal Inspection Act to
prescribe signal devices to control traffic over the lines of the railways, but it
hp not construed this law as providing authority to prescribe rail-highway
protective devices.
These are but examples of areas where there is no national uniform control

possible under existing laws as they have been construed by the Interstate Com-
merce Commission and the courts.
5. We come to the special problem of explosives and inflammables. Perhaps

the most serious problem faced by railroad enginemen and other crew mem-
bers today arises from the transportation of inflammable and explosive com-
modities in highway vehicles. As in the case of all rail-highway accidents,
jurisdiction is exercised by both Federal and State authorities; however, no
controls have operated to prevent these terrible eatastrophies.
In this area, the Interstate Commerce Commission has broad authority for

many years over all types of carriers and shippers and has prescribed detailed
rules for railroads and motor carriers specifying the containers, and the meth-
ods and conditions of handling thousands of dangerous commodities. On its face
the authority of the government seems as complete as it can be, but it does
not actually function that way. Although Commission regulations control the
structure and the integrity of tank cars and containers, they have no more con-
trol on the undercarriage, the trucks and the wheels than they have for other
cars. It is to be expected that both the carriers and Federal inspectors would
exercise great care in their inspections of cars that carry explosives and other
dangerous commodities, but car defects unrelated to the container elements them-
selves still might go uncorrected. And, of course, there are always other cars in
the train. A derailment caused by a hotbox in a boxcar adjacent to a tank
ear will probably derail the tank car. Again, it should be remembered the Fed-
eral government has no control over operating rules. Accidents arising from
operating elements can happen in a train carrying dynamite, or perhaps radio-
active materials.
The Penn-Central derailment at Dunreith, Indiana because of a broken rail on

January 1, 1968 will be discussed in some detail by Mr. McGlaughlin who will
follow me here. However, this accident provides a prime example of the costly
consequences of accidents in trains hauling cars with dangerous commodities.
One car contained ethylene oxide which exploded; another car containing
cyanide compound was punctured and contaminated the ground and water sources
including an adjacent stream. The resulting fire spread throughout a large area;
a cannery was destroyed; 87 homes and businesses were destroyed or damaged;
all residences in the vicinity had to be evacuated.
Another such accident, perhaps even more disastrous, occurred on January 25,

1969 at Laurel, Mississippi. The investigation of this accident is still in progress.
The train included 15 cars of propane which were derailed, punctured, ruptured,
or broken apart in the derailment and subsequent fire and explosions. Again
residents in the area had to be evacuated. Two persons died and hundreds were
injured; 60 homes were destroyed and extensive damage was suffered by schools
and business establishments in the vicinity.

It is imperative that the Federal government have the power to specify the
speed and the route over which dangerous commodities should be moved. This
would make possible the diversion of such shipments from heavily populated
areas or from any areas where traffic—railway or highway—increased the
likelihood of accidents.
A major hazard is in the potential for collisions with highway vehicles carry-

ing dangerous commodities. The power to prescribe details of vehicle structure
and container design is of little avail in preventing a collision between a train
and a motor truck. Expansion of control over the entire area of rail-highway
movements alone can approach this problem.
This is an expanding problem. The Interstate Commerce Commission made the

following comments in its 80th report to Congress:
"The attempt to improve regulations for the transportation of explosives and

other dangerous articles has been given top priority consideration in the Com-
mission's administrative and budgetary decisions.
"Since the end of World War II, the production of industrial chemicals has

increased 350 per cent. Last year alone there was a 12 per cent increase in the
consumption of commercial explosives over the previous year. More than 1.85
billion pounds of these explosives are now used annually, and therefore must
be transported. More than 100,000 shipments of radio-active materials are
made each year and the potential growth of atomic power plants will offer
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a far greater need for this type of transportation. Military shipments of explo-
sives by commercial transportation are not included in the above figures. To single
out two products transported by a single mode in 1962, there were about 5,000
tank trucks transporting liquefied petroleum gas and anhydrous ammonia. By
1972 this figure will probably double. The shipment of rocket and missile fuels
is increasing each year. To add to this picture of known problems, there are
about 25 new dangerous commodities developed each day." (P. 73)
With the addition of radioactive materials in recent years, and the even newer

and more hazardous problems in transporting rocket and missile fuels and po-
tential mass population killers such as nerve gas, this element in the safety pic-
ture is becoming more critical every day.
I have been discussing major areas where Federal authority to influence rail-

way safety is substantially deficient. I turn now to the matter of state controls.
State laws vary widely in the extent to which they regulate railway safety
questions. In some areas they cover elements also covered in Federal laws. Some
States, for example, have safety appliance laws and rules. States also provide
laws covering signals and interlockings, hours of service of employees and loco-
motive inspection. Such authority is 'ordinarily limited in its effect •by a rule
that It may not unnecessarily burden interstate commerce. In any event, where
there is conflict, Federal rules have been dominant and in some instances the
courts have held Federal law has pre-empted the field.
Federal and state authority function jointly in an attempt to regulate rail-

highway grade crossings. Highway speeds, licensing of motor vehicles and drivers
are state controlled. Prescription of grade-crossing protective devices is wholly
within the province of the states, and state and local police perform the primary
accident investigation of rail-highway grade crossings. Some states and localities
exert controls over train speeds.
In all areas, state authority is incomplete and lacks uniformity. Although a

few states have adopted regulations which fill in some of the more important
gaps in Federal regulation, most states have not done so. Thus, many elements
of extreme importance to safety improvement are subject to no controls whatever.
The Federal government has broad, effective authority with respect to both air

safety and regulated common carrier motor carriers. It is indisputable, as expe-
rience over the years has demonstrated, that a comprehensive railroad safety
statute is long overdue.
Spokesman for the carriers who appeared in 1968 in opposition to the Depart-

ment of Transportation's legislative proposals in this field, introduced some
technical comments on reported statistics covering train accidents and other
matters. For example, one witness suggested that the increase in the number of
train accidents was not a true indicator of the railway safety deterioration
because such statistics were affected by the inflation of railway material and
wage costs. The comment was directed at the $750 value used as the threshold
standard in determining whether a particular train wreck was in fact to be
counted as a reportable train accident. Evidence presented at the 1968 hearings
by the Federal Railroad Administrator showed that the effect of such cost
inflation was very minor and did not seriously impair the significance of train
accident statistics. In this regard, the Committee should bear in mind that the
average train accident cost in 1967 was $13,251—about 18 times the minimum
$750 standard. This technical question is dealt with in more detail in the
supplementary technical memorandum which has been appended to my statement.

Another technical matter arises in connection with the statistical classification
of causes of train accidents. One such major cause is designated as "negligence
of employees." This term is a misnomer. The initial report of all accidents is made
by the carrier. Any accidents resulting from errors in operation are described
in such a way as to call for their classification as being due to "employee
negligence." This matter will also be discussed in more detail in the supple-
mentary memorandum.
We know also from our experience in last year's hearings that carrier spokes-

men will make other attempts to mislead the Committee as to the significance of
the safety evidence we introduce. They can be expected to claim that train
wrecks—designated as train accidents—are meaningless and not significant.
They will contend that the standard exposure factors such as train-miles and
employee man-hours are not appropriate and they will substitute ton-miles for
some exposure measurements. We also have dealt with these phony arguments
and standards in our supplementary memorandum. We wish, however, to warn
the Committee in advance that the carriers will introduce such materials and
contentions. I believe the Committee members will not be mislead by the use
of these false standards.
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Now I would like to address myself to the section of the bill which will increase

the penalties to be paid by carriers who violate standards established by the

government under the proposed authority. Penalties imposed under the existing

safety statutes have proved to be completely inadequate. A statute without
enforcement teeth is useless. I believe the safety record of the carriers itself
supports this fact. However, in past years, the Interstate Commerce Commission

has been very specific on the extent to which the existing laws were being violated.
In its 79th Annual Report, the Commission stated to Congress:
"There has been a sharp rise in violations of the various railroad safety laws

in the past 5 years. Higher utilization is being obtained from equipment, leaving
less time available for maintenance. Carriers have decreased the number of main-

tenance and repair facilities and employees engaged in such work. While the
primary responsibility for the observance of the safety laws, of necessity, rests
on the railroads, our inspection program reinforces that responsibility by bring-
ing deficiencies to the attention of the carriers. We have intensified our efforts
during the year to obtain better compliance.
"Our enforcement activities have been materially increased as a result of the

high degree of non-compliance. In this fiscal year, 684 cases involving 2,272

counts were transmitted to the U.S. attorneys for prosecution in the courts.

"Under authority of section 25 of the Interstate Commerce Act, 4,600 signal

systems were inspected, and a large number of unsatisfactory maintenance
conditions were called to the attention of the carriers and were corrected.

•

"Under the provisions of the Locomotive Inspection Act, 111 accidents were
reported during the fiscal year (app. E). Locomotive equipment failure contrib-
uted to 87 of these accidents, which resulted in 93 injuries but no fatalities. Most
were caused by unsafe condition of cab floors, steps, and passageways, by
defective cab seats, and by crankcase explosions. There was a substantial
increase in the number of locomotives found in unsafe condition and ordered
out of service." (P. 73 and 74)
In its 80th Annual Report, the Commission found it necessary again to dis-

cuss the many violations of its regulations:
"The number of violations of the railroad safety laws increased 29.8 per cent

during the past year, continuing the trend of increased violations which began 6
years ago. The high level of the Nation's economy has generated a great demand
for equipment. As a result, utilization of equipment has increased. At the same
time, maintenance and repair facilities and the number of mechanical personnel
employed by carriers have continued to diminish.

"The rise in violations has resulted in an increase in enforcement actions. In
1965, 930 cases involving 3,014 counts were prepared for transmission to U.S.
attorneys. As a result, 786 cases involving 2,720 counts were prosecuted by U.S.
attorneys during the year. In 771 cases, the defendants were found guilty and
assessed fines totaling $654,000." (P. 69)

It is clear that present penalties under the Safety laws are too low. They no
longer serve to deter railways from direct violations of safety standards when
managements find it profitable to do so. The Interstate Commerce Commission
supported a bill introduced in 1965 to increase the penalties under existing acts.
Commissioner Webb, who was Chairman of the Commission at that time, com-
mented on the need for these revisions as follows:
"The Commission has been unable, even with increased surveillance, to obtain

satisfactory compliance with railway safety legislation. Improvement in com-
pliance must come from a stronger desire on the part of carriers to comply.
Enactment of S. 1590 should provide carriers with a sufficient economic incentive
to comply strictly with the involved safety legislation."
The full text of Commissioner Webb's letter is appended to my statement.
In addition to increased monetary penalties, H.R. 7068 provides procedural

safeguards for the enforcement of standards set by the Department of Trans-
portation. Section 5 provides for injunctive action by the government. Section
6 empowers the Secretary of Transportation or his representative to issue cease
and desist orders with respect to facilities or equipment that do not meet safety
requirements. The Secretary is also empowered to conduct investigations, issue
subpoenas, take depositions, prescribe record keeping and reporting standards,
and other activities necessary to carry out the purpose of the legislation. These
provisions will close the barn door before the horse is stolen.
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The direct costs of damage to equipment, track and roadway of train acci-
dents were $114,344,312 in 1968. The 1967 total was $96,650,250. This, of course,
is only a part of the monetary costs of accidents. In 1967, the I.C.C. also reported
amounts due to clearing of wrecks of $25,223,989 and of injuries to persons of
$115,077,314. The Association of American Railroads estimated the loss and
damage to freight from train accidents as $29,372,516. These total out-of-pocket
costs to the railroads come to $266,324,069. In addition, the employees suffered
a substantial loss as a result of lost work days. The D.O.T. Accident Bulletin
estimated that a total of 1,903,539 man-days were lost by railway workers. At the
average daily rate of all classes during that year ($26.44) the employees' wage
loss came to $50,329,571. Thus, the total monetary cost of accidents—adding these
figures—was $316,653,640.
The more important costs are those of personal suffering and loss of life.

This industry is killing or injuring over 27,000 human beings every year. Except
for mining, no other industry of comparable size has such a deplorable record.
The number killed each year in railroad accidents is greater than the total
number of work fatalities in all manufacturing industries combined.
In concluding my statement, I would like to refer briefly to some comments

which were made by Mr. Louis Menk, President of the Northern Pacific Railway,
speaking for the railroad industry in connection with the Safety Bill which was
proposed in 1968. In the House hearings on that bill, Mr. Menk advanced three
criteria by which he felt the prosposals should be judged:

1. "What need exists that is not now being satisfied?"
2. "Can the need be met by means other than legislation?"
3. "How can this legislation satisfy the need?"

We believe the need for this legislation is clear. It lies in the continuing year
by year increase in train accidents and the manifest unwillingness of railway
policy makers to do anything about it. The primary causes of the collapse of
rail safety lie in the failure of inspection and maintenance of railway equipment
and track, and in unsafe and inefficient operating practices. Railway manage-
ment will not improve these conditions unless required to do so by legally based
government action.
Can this condtion be corrected by means other than legislation? We believe

the record of the last year demonstrates that it cannot be corrected without
the changes embodied in this bill. In the time which has elapsed since Congress
last considered similar proposals, there has been no effective action taken by
the railroads to improve the situation, and the safety record has substantially
worsened. Consider the fact that since these appearances were made last year
there have been two major accidents at Crete, Nebraska and East Germantown,
Indiana which caused evacuations of a large proportion of the citizens from
their homes because of the release of hazardous materials. On May 2, 1969,
Mr. William C. Jennings, Director of the Office of Hazardous Materiels, Depart-
ment of Transportation, made the following statement:
"There are ways that we may be able to improve general packaging and the

tank car specifications. However, the real problem being experienced today is
the fact that car maintenance, trackage, or roadbeds are not what they should be."
(Emphasis added)
The railroads have not—even since they challenged the need for legislation—

acted to correct such conditions. Federal action is necasary. Existing legal founda-
tions for governmental action have not been enough to enable the Department
of Transportation to compel or persuade carriers to make necessary changes
and improvements.
Can this proposed legislation do the job? We believe it can do so. It will

certainly provide the authority and the procedural teeth to compel the railroads
to do the things that must be done—to make their track and rolling stock safe,
and to correct operating practices that now impair safety. Given these tools,
courageous and intelligent administrators should be able to make the railroads
at least as safe as the regulated air carriers; and that would be a real and
significant achievement.
Railway labor believes the need for this legislation is urgent and immediate.

We hope the House will act favorably on this bill as soon as possible.
I wish to thank the members of the 'Committee for their courtesy in extending

me the opportunity of presenting our views on this important piece of legislation.

a

fir
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•Exhibit "A"

FEDERAL RAILROAD ADMINISTRATION

BUREAU OF RAILROAD SAFETY

Summary of law.4 administered by the Bureau of Railroad Safety
In accordance with Public Law 89-670, responsibility for administering the

various railroad safety laws was transferred on April 1, 1967, from the Inter-
state Commerce Commission to the Federal Railroad Administration.
The Bureau of Railroad Safety performs assigned duties in connection with

the administration and enforcement of certain specific Federal statutes relating
to common carriers engaged in interstate commerce by railroad.
These laws are (1) The Transportation of Explosives and Other Dangerous

Articles, 18 U.S. Code, Secs. 831 'to 835; (2) The Safety Appliance Acts, 45 U.S.
Code, Secs. 1 to 16; (3) The Ash Pan Act, 45 U.S. Code, Secs. 17 to 21; (4)
The Locomotive Inspection Act, 45 U.S. Code, Secs. 22 to 34 (as modified by
Reorganization Plan No. 3 of 1965) ; (5) Investigation of Safety Devices, 45
U.S. Code, Sec. 36; (6) The Accident Reports Act, 45 U.S. Code, Secs. 38 to 43;
(7) The Medals of Honor Act, 49 U.S. Code, Secs. 1201 to 1203; (8) The Hours
of Service Law, 45 U.S. Code, Secs. 61 to 64; and (9) The Signal Inspection
Law, 49 U.S. Code, Sec. 26.
A brief description of the laws administered and enforced by the Bureau of

Railroad Safety follows:
(1) Transportation of Explosives and Other Dangerous Articles Law.—The

Bureau of Railroad Safety conducts investigations and inspections relating to
the transportation of explosives and other dangerous articles by railroad.
This law authorizes formulation of regulations for the safe transportation,

within the limits of the jurisdiction of the United States, of explosives and other
dangerous articles, including radioactive materials, etiological agents, flammable
liquids, flammable solids, oxidizing materials, corrosive liquids, compressed
gases, and poisonous substances, which shall be binding upon all carriers
engaged in interstate or foreign commerce which transport such articles by
land, and upon all shippers making shipments of such articles via any carrier
engaged in interstate or foreign commerce by land or water.
(2) Safety Appliance Law.—Power brakes are required on locomotives and

trains so that brakemen will not be required 'to use the hand brake for the
purpose of controlling the speed of trains.
Cars must be equipped with automatic couplers so that cars can be coupled

automatically by impact and can be uncoupled without the necessity of men
going between the ends of the cars.
Cars must be equipped with secure grab irons or handholds on their sides

and ends for use in coupling and uncoupling, and' with secure sill steps. Oars of
certain types must be equipped with secure ladders, running boards, and roof
handholds. Each car must have an efficient hand brake.
Federal Railroad Administration regulations fix the standard height of draw-

bars on freight cars; the percentage of power-braked cars required in any train;
the rules, standards, and instructions for installation, inspection, maintenance,
and repair of power or train brakes; and the number, dimensions, location and
manner of application of other safety appliances required by law.
(3) The Ash Pan Act.—Any locomotive requiring it must be equipped with

an ash pan which can be dumped or emptied and cleaned without the necessity
of any employee going under the locomotive.
(4) The Locomotive Inspection Law as modified by Reorganization Plan No. 3

of 1965.—This law applies to all types of locomotives used on common carrier
lines. It provides that it shall be unlawful for any carrier to use or permit to be
used on its lines any locomotive unless such locomotive, its boiler, tender, and
all parts thereof (1) are in proper condition and safe to operate in the service
to which put, (2) may be employed in the active service of such carrier without
unnecessary peril to life or limb, and (3) have been inspected from time to time
in accordance with the provisions of this law, and are able to withstand such
test or tests as may be prescribed.
The Law requires that the carriers file at stated intervals a sworn report of

inspection for all its locomotives. The Bureau of Railroad Safety is authorized
to make such inspections of locomotives as it may deem desirable or necessary,
and is authorized to order out of service any locomotive found to be not in
conformance with the requirements of the law.
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Accidents resulting from failure from any cause of a locomotive or its partsor appurtenances, resulting in serious injury or death to one or more persons,must be reported forthwith in writing to the Federal Railroad Administrationby the carrier owning or operating the locomotive. The Bureau of Railroad Safetyinvestigates all such accidents and prepares a full and detailed report of thecause of the accident. The law authorizes the Federal Railroad Administrationto make public these reports in such manner as it deems proper. Neither thereport nor any report of the investigation nor any part thereof shall be admittedas evidence or used for any purpose in any suit or action for damages growingout of any matter mentioned in said report or investigation.
(5) Investigation of Safety Devices.—This law authorizes the Federal Rail-road Administration to investigate, test experimentally, and report on the useand need of any appliance or system intended to promote safety in railroadoperation, such test to be without cost to the Government.
(6) Accident Reports Act.—This law authorizes the Federal Railroad Admin-istration to investigate and issue reports concerning collisions, derailments, orother accidents resulting in serious injury to person or to the property of arailroad.
Under prescribed regulations, railroads are required to report by telegraph tothe Federal Railroad Administration any collision or derailment on its line re-sulting in death or serious injury of one or more persons. Investigations aremade of such of these accidents as are of general interest to the public or whenan investigation may lead to increased safety.
Neither the report of the investigation nor any part thereof may be admittedas evidence or used for any purpose in suit or action for damages growing outof any matter mentioned in the report or investigation.
This law also requires every common carrier to make a monthly report of allcollisions, derailments, or other accidents resulting in death or injury or anyperson or damage to equipment or roadbed, arising from the operation of suchrailroad, under prescribed rules. The phrase "arising from the operation of suchrailroad" includes all activities of the railroad which are related to the perform-ance of its transportation business. Such reports shall be made to the Federal

Railroad Administration's Bureau of Railroad Safety at its office in Washington,D.C. Failure to make a report of each accident within 30 days after the end ofthe month in which the accident occurred is a misdemeanor.
(7) Medals of Honor Act.—This law authorizes the President of the UnitedStates, under such regulations as he may prescribe, to bestow bronze medals ofhonor upon persons who, by extreme daring, endanger their own lives in savingor endeavoring to save, lives from any railroad wreck, disaster, or grave accident,or endeavoring to prevent such wreck, disaster, or grave accident. Application

for the award of these medals must be made within 2 years from date of occur-rence. Regulations on Award of Medals of Honor may be secured from the Bureauof Railroad Safety.
(8) Hours of Service Law.—This law restricts the time on duty of employeesengaged in or connected with the movement of trains engaged in interstatecommerce. The law makes it unlawful for enginemen, firemen, conductors,trainmen, switchtenders, etc.; to be or remain on duty longer than 16 continuousor aggregate hours in any 24-hour period, and after 16 hours on duty certain

off-duty periods are prescribed. With respect to employees who use the telegraph
or telephone to dispatch, report, transmit, receive, or deliver orders pertaining
to or affecting train movements, the law restricts their on-duty periods to 9
hours in any 24-hour period at offices continuously operated, or to 13 hours at
offices operated only during the daytime. In case of emergency, certain limited
additional service is permitted for this class of employees.
The provisions of this law do not apply to the crews of wrecking or relief

trains. Exceptions are made in certain instances of casualty, unavoidable acci-
dent, or Act of God.
(10) Signal Inspection Law.—This law gives the Federal Railroad Adminis-

tration authority, when found necessary in public interest, to order any railroad
to install the black signal system, interlocking, automatic train stop, train con-
trol, cab signal devices or other similar appliances, methods and systems intendedto promote the safety of railroad operation. The Federal Railroad Administra-
tion is also authorized to and has prescribed rules, standards and instructions
for the installation, inspection, maintenance, and repair of such systems. It is
also authorized to inspect such systems or devices and to determine whether they
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are in proper condition to operate and provide adequate safety. Railroads may
not discontinue or materially modify any existing signal installation without
prior approval of the Federal Railroad Administration.
The Federal Railroad Administration has no jurisdiction over the construction

and maintenance of railroad roadway, track, or bridges, track clearances, or
grade crossing protection, nor has it any jurisdiction over fixing the numbers or
qualifications of railroad employees or prescribing operating rules.
JUNE 1967.

EXHIBIT B—GOVERNMENT INSPECTION OF AIR BRAKES, AIR BRAKE DEFECTS AND CARRIERS VIOLATIONS OF LAW

Air brake Violations for which carriers were fined
Total number tests im
of air brake properly Defective Improper-

Year i defects made air brakes air tests Total

1962 20,432 642 215 133 348
1963 16,435 845 365 201 566
1964 21,164 1,052 392 95 487
1965 23,019 1,092 790 278 1,068
1966 24, 701 1, 174 1,298 443 1,741

Average 21, 150 961 612 230 842
Total 105, 751 4,805 3,060 1, 150 4,210

1 Fiscal year ended June 30 for total number of air brake defects and air brake tests improperly made; year ended Dec. 31
for violations for which carriers were fined.

Source of basic data: Interstate Commerce Commission, reports of the section of railroad safety.

Exhibit "C"

INTERSTATE COMMERCE COMMISSION,
JULY 21,1965.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate,
Washington, D.C.
DEAR CHAIRMAN MAGNUSON : This is in response to your request of March 23.

1965, for the Commission's views on a bill, S. 1590, introduced by Senator McGee,
"To provide more adequate and realistic penalties for violations of certain safety
statutes administered by the Interstate Commerce Commission." This matter has
been referred to our Committee on Legislation and I am authorized to submit the
following comments on its behalf:
The proposed bill would amend sections 6 and 13 of the Safety Appliance Acts

(45 U.S.C. 6 & 13), section 3 of the Hours of Service Act (45 U.S.C. 63), section 9
of the Locomotive Inspection Act, as amended (45 U.S.C. 34), section 25 of the
Interstate Commerce Act ( Signal Inspection Act), as amended (49 U.S.C. 26).
and section 2 of the Accident Reports Act, as amended (45 U.S.C. 39).

Specifically, the bill would increase the penalty for violations of the Safety
Appliance Acts and the Locomotive Inspection Act from $250 to $500. In addition,
the penalty for each day a violation continues of the Signal Inspection Act and the
Accident Reports Act would be raised from $100 to $500. The penalty for violation
of the Hours of Service Act would be changed from the present $200 minimum and
$500 maximum to a flat $500 penalty per violation.
Under the proposed bill violations of the above laws, other than the Hours of

Service and the Accident Report Acts, which are knowingly committed would be
doubly penalized.
The proposed $500 penalty for violations of the Safety Appliance Acts, the Loco-

motive Inspection Act and the Hours of Service Act were recommended by the
Commission in its 69th and 70th Annual Reports to the Congress for the years
1955 and 1956, respectively.
The laws proposed to be amended by S. 1590 are administered by the Commission

and we are vitally interested in furthering their humane purposes, as intended
by Congress. The safety of railroad employees and travelers should be safeguarded
as contemplated by the statutes in question. Unfortunately, however, the number
of safety violations has steadily increased over the past several years.
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It is apparent that the increase in the penalty for violation of the Safety Appli-
ance. Locomotive Inspection and Hours of Service Acts in 1957 (Public Law 85-
135) from $100 to $250 did not accomplish its intended purpose. Lax compliance
with these laws is indicated by the increase in the number of safety appliance
defects per 1,000 cars and locomotives inspected by the Commission's agent each
year since 1961. From 54.69 defects per 1,000 units inspected in 1961, the number
increased to 71.91 defects in 1964. Up to June 1, 1965 of the fiscal year 1964-65, the
number further increased to 79.25 defects per 1,000 units. This growing lack of
compliance by the carriers is also reflected in our enforcement activity. In 1961,
the Commission referred 234 cases, consisting of 680 counts, covering violations of
all the above laws, to the various United States Attorneys. In 1964, 428 cases, con-
sisting of 1,598 counts, were submitted for prosection. As of June 1, 1965, for the
fiscal year 1964-65 724 cases consisting of 2,022 counts had been submitted. These
figures indicate that the present penalties are not an adequate deterrent. In many
instances, noncompliance with our safety laws and regulations appears to be
cheaper than compliance.
The first Safety Appliance Act of March 2, 1893, provided a penalty of $100 for

each violation. Since then, however, the value of the dollar has so decreased that
the present penalty of $250 is obviously not a comparable deterrent. Also, the cost
of making repairs has increased sharply in recent years, with the result that it is
frequently cheaper to violate the law than to correct safety defects.
The Commission has been unable, even with increased surveillance, to obtain

satisfactory compliance with railway safety legislation. Improvement in compli-
ance must come from a stronger desire on the part of carriers to comply. Enact-
ment of S. 1590 should provide carriers with a sufficient economic incentive to
comply strictly with the involved safety legislation.

S. 1590 doubles present penalties in most cases and brings the Signal Inspection
Law and the Accident Reports Act in line with the other railroad safety laws. In
addition, the bill provides a double penalty where the carrier knowingly violates
these laws. The double penalty provisions of the bill would aid our enforcement
effort by tending to insure that defects will be corrected after they have been
brought to the attention of the carrier. S. 1590 would create greater respect not
only for railway safety laws but also for the Commission's agents whose job it is to
enforce them.
For the reasons set forth above, the Commission favors the enactment of S. 1590.
Respectfully submitted.

(5) Charles A. Webb,
Chairman, Committee on Legislation.

CHARLES A. WEBB.
JOHN W. BUSH.
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DEPARTMENT OF TRANSPORTATION

FEDERAL RAILROAD ADMINISTRATION

BUREAU OF RAILROAD SAFETY

MONTHLY REPORT OF RAILROAD ACCIDENT
(See instructions on reverse side.)

EXHIBIT " D "
FORM APPROVED
BUDGET BUREAU NO 04-R400B

FORM T

SHEET NO.

I. REPORTING CARRIER 2. CARRIER'S FILE NO. 3. FOR THE MONTH OF
 , 19 

4. IF "JOINT OPERATION" OR CROSSING COLLI-
SION NAME ROADS INVOLVED.

5. IF "JOINT OPERATION" NAME ROAD WHOSE SUPERINTENDENT IS
IN CHARGE OF TRACK •

0

6. FIND OF ACCIDENT
1:1 TRAIN [I]TRAIN-SERVICE DNONTRAIN

7. F fl A CLASS & SUB CLASS ( 225.22, 225.23. 225.24)

8. NEAREST STATION AND NAME OF STATE WHERE
ACCIDENT OCCURRED

t-9. DATE OF ACCIDENT 10. TIME ((Ise s(andard)

 AM.   -P.M.
I. VISIBILITY AND WEATHER 12. DAMAGE IN DOLLARS (Train accidents only)
(CHECK APPROPRIATE BOXES) NAME OF ROAD EQUIPMENT TRACK TOTAL
DAYLIGHT OGGY $ A 4

SAINING/DARK
ICLEAR KNOWING

, CLOUDY 'LEETING TOTAL
13. CAUSE (Briefly)

14. KIND OF TRACK
MAIN
BRANCH
YARD

15. METHOD OF °PIT ATION AND SIGNALLIN—
MANUAL BLOCK
CONT. MANUAL

UTO. BLOCK SIG.
INTERLOCKING

AUTO. TRAIN STOP
AUTO. TRAIN CONT.

16 KIND OF FIQUIPLIF.NT
LOCOMOTIVE 
FREIGHT TRAIN CAR 

17. KIND OF TRAIN
P TF LF Y W 0
EIDECII:1

EJ ELIDED

18. MOTIVE POWER
D E RMC o
LE LII D
LILIJLJ LI

19. NO. OF.
CARS

Fit& USE ONLY

20.TIMETABLE DIRECTION 1 SPEED

MPH
MPH

1 2 3 4 5 6 7 8 9 10 1112 13 14 15 16 17 18 19 20

_I
21 22n 24 25 26 71 28 29 30 31 32 333435 36 37 38 39 40 41 42434445

46 4748 49 50 515253(5455 565758 5960 61 626364 55 067 58 69 70 71 7273 74 75 76 77 7879 80 F.R.A. use only

Cl•••• of pereon

(a)
11225.50)

Age In ease of
employee

(b)

D•ye dleabIll y
',Actual
P=PrMable

[4225.47(8)]
F .R.A. use only

Killed or enter., and extent of Injurlee

(G)

F.n.A.
pee only

21) 30 31 nja ( I 225.14(0, 225.47(e). 225.47(01 34.S_36

23. FULL DETAILS OF CAUSE, NATURE, AND CIRCUMSTANCES OF ACCIDEN'T (Soo 7. Back of ronn)

CONTINUE ON REVERSE SIDE OF SHEET IF NECESSARY

• SIGNATURE rrr LE

Form FRA F 6180-15 (10-41) REPLACES "A F°RM

(
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SPACE BELOW AVAILABLE FOR RETURNS

INSTRUCTIONS REGARDING ENTRIES ON FACE OF THIS SHEET

I. Entries numbered 6, 11, 14, 16, 16, 17, 18, 20: use
checks or an "x" in the box provided. In all other en-
tries, if the space provided is insufficient, use the blank
space on the upper part of this side, or use blank sheets
of similar size, suitably identified and completed, and
attached to the proper Form T.

2. Numbers in parentheses on both sides of this form
refer to sections in the 0 dmini ' n'e Itulee Governing
Monthly Reports of Railroad Accident., 1961 Revision.

3. Entry number 7, FI15 Class and Subclass: enter a
capital letter to indicate the class, followed by a small
letter to indicate the subclass (Sec. 225.22, 225.23,
225.20. For example, an accident involving men install-
ing highways crossing signals would be entered as "NH."
The capital "N" stands for Nontrain Accident, and the
small "1i" represents the subclass "crossing signals;
telephone, telegraph and radio communications."

4. Entry number 16. Kind of Equipment: when the ac-
cident was caused by any defect in, or failure of, equip.
meet, indicate whether the unit of equipment which
caused the accident was a:

(a) Locomotive
(b) Freight train or work train car
(c) Passenger-train car or rail motor.

5. .Entry number 17, Kind of Train: the kind of train
shown should correspond with the reporting division
number of each of the respective conductors. If the

conductor is shown under division number III, the
train should be shown EIS "passenger" (P), if 113 as
"through freight" (TF), 11 114 as "local freight" (LF),
and if 119 as "switch or yard" (Y) (225.50). Work
trains are (W) and other are (0).

6. Entry number 18, Type of Motive Power:

D Diesel-electric
E Electric
RMC Rail Motor Car
O Other

7. Entry number 23, Full Details of Cause, Nature
and Circumstances of Accident: in this space, and
continuing on the back if necessary ,ahould be a state-
ment containing full details of cause, nature, and
circumstances of accident; responsibility and experi-
ence of employees involved; and, when the accident
is caused by defects in or failure of equipment, the
initials and number orlocomotive or car causing ac-
cident. IVIlen train or train-service accident is caused
by contact with any fixed object, state height of
object above top of the rail, or distance of object
from center of track, also height end width of equip-
ment, including lading, involved. Where clearance
between adjoining tracks beyond fouling point is in-
volved, also state distance between track centers at
point of accident. When accident involves coupler or
drawbar, state type of coupler and draft gear, includ-
ing typo of cushion under frame, if any. When the lo-
cation of the hand brake is a factor in an accident,
indicate the type (lever, vertical shaft, gear, etc.)
and location on car of hand brake operating device.
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Exhibit "E"

DEPARTMENT OF TRANSPORTATION NEWS.
FEDERAL RAILROAD ADMINISTRATION,

Wa8hington, D.C.
FOR IMMEDIATE RELEASE

Train accidents continued upward for the 12th consecutive year in 1969, topping
the high mark set the previous year by 500 accidents, according to a preliminary
year-end report made public today by the Federal Railroad Administration.
The 8,529 train accidents reported in 1969 represented a 6 percent increase over

1968 and a 60 percent rise over the last five-year period, the FRA said. Of the total,
493 accidents resulted in casualties—up 13 percent from the previous year.

Five passengers were killed and 294 injured in train accidents during 1969. This
compares with 683 injuries and 2 passenger deaths in 1968. Employee casualties
totaled 179 killed and 16,709 injured—up from the 146 deaths in 1968 but down
from the 17,600 injuries.

Rail-highway grade crossing accidents resulted in 1,505 deaths and 3,712
injuries. While both categories were below 1968 levels, the totals continued above
the 1,500 and 3,700 marks for the sixth straight year.

Accidents involving trespassers resulted in 610 fatalities and 655 injuries in
1969, down slightly from 628 fatalities and 663 injuries in 1968.
The 12-month preliminary report is attached.

44-340 0 70 13
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DERARTMENT Or TRANaPORTATIC74
FEDERAL RAILROAD ADMINISTRATION

December 1969
PRELIMINARY REPORT OF RAILROAD ACCIDENTS AND RESULTING CASUALTIES

This statement, issued monthly, furnishes preliminary accident report data as reported by all railroads in the United States with-out detailed examination or final corrections. ERA 6180-2, formerly ERA Form M 400, "Sum.mary of A ccuicnts Reported by AllLine•baul and Switching and Teroonal Railroad Companies," released at a later date on a monthly, quarterly, and annual bao,furniohes theoe data nn a corrected basis and in greater detail.

ITEM

MONTH OF

December
12 MONTHS ENDED

December
1969 1968 1969 1968

1

2

NUMBER OF TRAIN ACCIDENTS 783 800 8,529 8,028
NUMBER OF ACCIDENTS RESULTING IN
CASUALTIES 33 33 493 435

3 NUMBER OF CASUALTIES IN TRAIN, TRAIN-
SERVICE AND NONTRAIN ACCIDENTS'

40  46 610 628

A TRESPASSERS

—IIII i KILLED

43 431211—I6JURED 655 663
B PASSENGERS ON TRAINS

• 5 2

II/ IN TRAIN ACCIOENTS•

tai KILLED

INJURED

294
121 IN TRAIN-SERVICE ACCIOENTS•

1 9tAI KILLED

IISI NJuRED 49 53 574 646
C EMPLOYEES ON DUTY

III KILLED 8 10 179 146
(21 INJURED 1,325 1,602 16,709 17,600

D ALL OTHER NONTRESPASSERS

166 183 1,500 1,574
III KILLED

121 INJURED 551 494 5,070 5,016
E TOTAL - ALL CLASSES OF PERSONS

214 239 2,295 2,359(II KILLED

(2, INJURED 1,968

171

2,192

177

23,302

1,505

24,608

1.547

4 TOTAL HIGHWAY GRADE-CROSSING CASUALTIES
FOR ALL CLASSES OF PERSONS

A KILLED

1
B I INJURED 421 379 3,712 3,807

• Trl, acc,ents are those arising from the operation or movement of trains, locomotives, or cars whtch result in 'or", th4n1750 dam", . eq,.,
ment, tract, or roadbed with or sotihout a reportable death or Injur •;
Troln-Service accidents are those arising from the operativn or movement of trains, locomotives, or cars which reAult In • reportable death or
inlur, hut not more than S750 damage ta emus:moot. track. or roadbed:
Nontroin accidents are those whi, do not rcouli from the operation or movement of trains, locomottves, or cars.

Form FRA F 6180-27 13.58, FORSIERLY FRA FORM 1.1•4S0

•

•
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Exhibit F

OPPOSITION To REPEAL OF EXISTING RAILROAD SAFETY STATUTES

With a wave of the hand so to speak, Senate Bill S. 1933 repeals the majority
of the Safety Appliance Acts which have been on the books since 1893. The safety
appliance sections repealed deal primarily, if not solely, with appliances deemed
necessary for the safety of railroad employees. By repealing the Safety Appliance
Acts, railroads will no longer have any mandatory duties to maintain in good con-
dition the following items of equipment:

Driving wheel brakes, automatic couplers, grab irons, hand holds, sill steps,
efficient hand brakes, secure ladders, secure running boards, secure hand holds
and secure grab irons.

Title 46, U.S.C.A. §53 is likewise repealed by implication by the foregoing bill
for the reason that once the safety appliance acts are repealed, this statute be-
comes a nullity. This statute reads in part as follows:
"That no such employee who may be injured or killed shall be held to have been

guilty of contributory negligence in any case where the violation of such common
carrier of any statute enacted for the safety of employees contributed to the in-
jury or death of such employee."
That statute was passed for the purpose of facilitating employees' recovery for

personal injuries wherein the carrier has violated specific sections of the Safety
Appliance Acts.
This bill proposes to substitute rules and regulations of the Secretary of Trans-

portation which do not have the force of the federal statute. It is quite apparent
that this bill contains the same rule making authority that has been granted
to the Federal Aviation Agency pursuant to Title 49, U.S.C.A. § 1341 (a ). The
wording of the two acts is practically identical and provides for the gratuitous
concession that the secretary may "waive in whole or in part compliance with
any rule, regulation or standard established under this act—." It is thus a fact
that any rules and regulations formulated by the Secretary of Transportation
at most will create standards of conduct which may or may not be required to
be followed at the secretary's pleasure. By no construction can it be said that
Senate Bill 1933 replaces the Safety Appliance Acts with a more comprehensive
law dealing with railroad safety. It is the obvious intention of this bill to water
down railroad regulations dealing with safety in a manner to avoid liability to
its employees formerly imposed by the Safety Appliance Acts.
In the event this bill is passed in its present form, the regulations promulgated

by the Secretary of Transportation will have the same effect as those created
by the Federal Aviation Agency, to-wit:
"—violation of air traffic rules of Civil Air Regulations promulgated by Board

would not be considered negligence as a matter of law."
Hough v. Rapidaiir, Ina, 298 S.W. 2d 378 (Mo. 1957).
"In other words, the regulations issued thereunder do not create a right of

action, but at most creates standards by which conduct of aircraft pilot might
be measured or judged." Moody v. McDaniel, D.C. Mississippi, 190 F. Supp. 24
(1960). In accord, Lange v. Nelson-Ryan Flag Service, Inc., 259 Minn. 460, 108
N.W. 2d 428, Sleezer v. Lang, 170 Nebr. 239, 102 N.W. 2d 435 (1960), Moungey
v. Brandt, D.C. Wisc., 250 F. Supp. 445 (1966)
In direct contrast to the foregoing watered down adminstrative rules:
"Purposes of section of Safety Appliance Act requiring certain safety appli-

ances for each car was to convert (the) general duty of exercising ordinary
care to provide safety appliances on cars requiring them for their proper use into
(a) statutory, absolute and imperative duty of making them secure. . . ."

Shields v. Atlantic Coast Line R.R. Co., 350 U.S. 321, 76 S.Ct. 386.
Since 1893, it has been held that the Safety Appliance Acts impose—
"Statutory liability is not based upon the carrier's negligence. The duty imposed

is an absolute one, and the carrier is not excused by any showing of care, however
assiduous."
Brady v. Terminal R.R. Assn. of St. Louis, 303 U.S. 427, 58 S.Ct. 427.
Senate Bill 1933 further expressly repeals Title 45, USCA § 12. Under this

section the regulations promulgated by the Interstate Commerce Commission
had the same force as though prescribed in the express terms of the statute on
safety appliances.
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"The regulations having been made by the Commission in pursuance of con-
stitutional authority it has the same force as though prescribed in terms of the
statute."
A.T. cf S.F. Railway Co. v. Searlett, 300 U.S. 541,57 S.Ct. 541.
Lilly v. Grand Trunk Western Railway Co. 317 U.S. 481,63 S.Ct. 347.
It is quite obvious that the rules and regulations promulgated by the Secretary

of Transportation will not have the same effect as the rules and regulations
promulgated by the Interstate Commerce Commission pursuant to Title 45,

§ 12 which was the enforcement section of the S.afety Appliance Acts.
Senate Bill 1933 retains the Hours of Service Act, Title 45, U.S.C.A. § 61 et seq.,
the Locomotive Inspection Act, Title 45, U.S.C.A. § 22-24 and the Power Brake
Act, Title 45, U.S.C.A. § 9. We are advised that the Department of Transporta-
tion will attempt to "clean the slate" so to speak of all the aforesaid safety acts
by amendments made in the House.
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SUPPLEMENTARY MEMORANDUM
RAILROAD SAFETY—THE STATISTICAL RECORD

(Prepared by Winfield M. Homer, Labor Bureau of Middle West,
Washington, D.C.)

This memorandum has been prepared to supplement the oral

presentations made in behalf of the railway labor organizations providing

details on the safety record of the railroads as reflected in the statistics

published by the Department of Transportation and the Interstate Commerce

Commission. The statistics pertinent to the railroads' safety record are

appended to this statement in table and charts. The discussion will cover

the following elements:

A. The causes of railroad accidents today

B. The human and monetary costs of railroad accidents.

C. Technical matters arising in the use of railroad
accident and safety statistics.

The railroad safety experience is recorded in statistics

collected by the Department of Transportation, which has maintained

continuity with the data collected and published by the Interstate

Commerce Commission in the past. The safety record can be directly

related over a period of eight years beginning in 1961. Data for

years earlier than 1961 are not comparable with those now published
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because of changes made in the reporting system. I/

Railroad accidents are classified in three major categories

-- train accidents, train-service accidents, and nontrain accidents.

Train accidents are train wrecks -- collisions, derailments, grade

crossing accidents and other accidents causing $750 or more damage

to railroad track and equipment. Train-service accidents are

personal casualties arising in train operations, but not involving

serious damage to track and equipment or general hazards to the

public other than to those directly concerned. Nontrain accidents

are human casualties arising in railroad service but not connected

with train operation.

The most significant statistical facts reflecting the

railroad safety performance are the figures on train accidents.

These data show the extent to which operations have become unsafe

because of defects in equipment or track and roadway or because of

mistakes in operation. Train accidents include the catastrophic

wrecks which have recently threatened the lives and welfare of

thousands of citizens when cars containing dangerous and explosive

commodities were derailed and punctured. Although all train accidents

1/ The I.C.C. made two drastic revisions in its accident reporting

rules in recent years. The first change, which became fully

effective late in 1957 completely destroyed the comparability

of figures thereafter published with those for years up to 1956.

Following changes in the Accident Reports' Act in 1960, further

revisions Were made effective in 1961. As a result, current

data cannot be compared with statistics collected before 1961. •
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don't have such disastrous consequences, all should be examined,

since the causes of most train accidents have much in common.

The circumstances which may result in an inconsequential derail-

ment or collision on one day may be identical to those which

result in a major disaster on the next day.

The number of train accidents has increased year by year

since 1961. In that year, there were 4,149 train wrecks. In 1962,

there were 4,378. In each year thereafter during this decade the

number of such accidents has increased. By 1966, the total had

risen to 6,793; in 1967, there were 7,294; and in 1968, there were

8,028 -- just about twice the number that occurred in 1961. These

statistics and'related details are shown year by year on Table 1

appended. a/

Such statistics should be examined in the light of an

appropriate exposure factor. For this purpose, the Department of

Transportation and the Interstate Commerce Commission for years

have used the number of locomotiN,e and motor train-miles. 2/ The

a/ The carriers have contended this steady increase was largely

a reflection of inflated wage and material costs -- making a

greater number of accidents each year classifiable as train
accidents under the fixed $750 threshhold value. This is not

true. There has been some inflationary effect, but nothing

that could account for this large increase. This matter is

discussed in detail in Section C of this statement.

1/ The carriers have made some comparisons using other exposure

standards -- none of which provide valid indexes of the exposure

of either trains or persons ,to accidents and casualties. A

full discussion of this matter is included in Section C of

this statement.
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accident frequency rates computed using this standard are also

shown on Table 1. They also increased year by year from 1961 to

1968. In 1961, the rate was 4.54; in 1968, 8.93 -- again an ap-

proximate doubling of the earlier rate.

Table 1 also provides data separately for collisions,

derailments and other train accidents. Collisions rose 76 per cent

from 1961 to 1968; derailments rose 105 per cent and other train

accidents (principally grade crossing accidents) rose 64 per cent.

The causes of these almost unbelievable safety develop-

ments are reviewed in the section which follows.

A. THE CAUSES OF RAILWAY ACCIDENTS TODAY 

The principal causes of the increase in train accidents

during this decade fall into four main categories: 1) Accidents

caused by defects in track and roadway; 2) Accidents caused by

defects in equipment; 3) Accidents caused by errors in operations;

and 4) Rail-highway grade crossing accidents. These

will be discussed in detail.

four groups

1. Train Accidents Caused by Track and Road Defects 

Table 2, appended, shows the total train accidents caused by

road and track defects. In 1961, there were 587 such train acci-

dents; in 1967, there were 1,844, an increase of 214 per cent.

The accident rate from these causes increased from .64 to 2.03

accidents per million train-miles, an increase of 217 per cent.
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The table shows accidents due to interlocking and block signal

system defects separately. There has been no significant change

in the number or the rate of such accidents in recent years, and

the total number of such accidents is minimal. There was only 

one signal defect accident in 1967. This is an area where the 

Federal government has very substantial inspection and maintenance 

authority under the Signal Inspection Act. (49 U.S.C. 26)

None of the other roadway track and structure elements are

subject to Federal authority. The increase in this group of ac-

cidents is wholly accountable to defects in the unregulated elements.

Table 3 shows the types of road and track defects that have

caused train accidents. Accidents caused by defective crossties

and tie plates increased from 27 in 1961 to 163 in 1967. Rail and

rail-joint defect accidents rose from 327 to 745 in the same period,

an increase of 128 per cent. Accidents due to defective switches

and frogs increased from 95 to 325 in the same period, up 242 per

cent.

The increase in track-related train accidents unquestionably

is caused by undermaintenance. The railroads made major reductions

in their maintenance programs during the last twenty years. Table

4 shows the trend of maintenance of way employees for the years 1933

to 1968. A/ Employment in the maintenance of way department has

dropped far below that of any remembered years of the past. At the

A/ 1933 was the earliest year for which these figures are available
on a comparable basis.
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end of World War II, the railroads had a total of 300,000 maintenance

of way employees; by 1968, there were fewer than 90,000. Accepting

the fact that maintenance methods have been mechanized and that

there have been some improvements in materials, this reduction in

employment seems excessive, and it explains why the railroads are

undermaintained, and why they have become unsafe.

Corroboration of this fact of undermaintenance is found in

the record of crossties and rail laid in replacement in existing

track. These figures are in Table 5. The levels of such replace-

ments have fallen far below those of past years. The drop, again,

would seem to be far greater than can be explained by improved

ties and heavier rail.

Thus, we have these known facts: Maintenance of Way forces

have been cut and track rail and tie replacements have been heavily

reduced, and track-related accidents have increased. Manifestly,

undermaintenance is the cause of the increased accidents. Such

undermaintenance could have been avoided. Given authority to act

with trained inspection staffs to monitor track conditions, govern-

mental authority and controls could correct this condition.

2. Train Accidents Caused by Defective Equipment 

Accidents caused by defective equipment are covered in Table

6. Again we see a substantial rise over the period 1961 to 1967,

although not quite as great as that caused by road and track defects.

The number of accidents rose from 1,474 in 1961 to 1,897 in 1967,
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up 29 per cent. The accident rate increased by 30 per cent.

The increase in equipment-related accidents is also explained

by a decline in maintenance. Maintenance of equipment forces

were reduced sharply in the last two decades. At the end of World

War II, there were nearly 400,000 employees in railroad car and

locomotive shops. In 1968 their number dropped below 135,000.

These figures are shown in Table 4.

While maintenance forces have been reduced, there has been an

increase in the length of trains and in the weight of cars and

freight hauled. These figures are in Table 7. As trains have

grown in length, the number of potentially defective cars per

train increased. Increased weight has increased the load burden

on each car. These circumstances necessitated more rather than less 

maintenance.

The principal subcauses of maintenance of equipment accidents

are shown in Table 8. The greatest contributing causes of accidents

are in the group related to defects in wheels, axles and trucks.

These are elements over which the Federal regulatory authorities

have had no responsibility or control.

Only a minor proportion of accidents were due to defective

locomotives -- about 5 per cent (see Table 6); until 1967, there

was very little change in the number of such accidents or the

frequency rates of such accidents; in 1967, however, there was a
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substantial increase over the levels of earlier years. Locomotives

are covered by government controls, and, until last year, such

controls appear to have operated to keep locomotive accidents down.

The 1967 jump apparently was related to a drop in maintenance stan-

dards in that year. Table 9 shows the record of locomotive inspection

activities for the years 1961 to 1967. The number of defective

locomotives identified in the latter year was well above the numbers

for earlier years in the decade, and a larger number of such loco-

motives were ordered out of service. Nevertheless, in spite of

this stepped-up activity of the Bureau of Locomotive Inspection,

the number of related accidents increased. However, they continued

to be only a minor contributing cause in the whole group of

equipment-related accidents.

Again, in the defective equipment group, we have familiar

facts: undermaintenance, greater utilization and wear and tear

with longer and heavier trains, and consequently more accidents.

The exercise of Federal authority could reverse this trend.

3. Train Accidents Caused by Errors in Operation 

A third major group of train accidents has been the result

of errors in operation. The Department of Transportation identifies

these accidents as having been caused by employee negligence; how-

ever, the term is applied to accidents caused by any errors by

operating employees -- not limited to those falling within the legal



187

•

significance of the term "negligence." V These accidents also

have increased, especially in the last four years. The application

of Arbitration Award 282 -- the compulsory arbitration proceeding

established by Public Law 88-108 -- reduced the number of brakemen

and firemen in service. This employment reduction unquestionably

had an effect on accidents related to visibility. Tables 10, 11,

and 12 provide data on the extent to which operational error acci-

dents have increased.

As we have noted in the preceding section, trains have become

longer and heavier, with an increasing potential for equipment

failures on each train. Such circumstances also increase the

burdens on the operating crew members. Speeds also have increased

substantially, but there are no satisfactory statistics showing

current operating speeds. Table 13 is a tabulation of trip speeds

derived from the studies made by the Presidential Railroad Com-

mission in 1961. They show the operation of some passenger trains

at 80 miles per hour at that time. Today, in the new Metroliner

operation, passenger trains are moving faster than 100 miles an

hour. Through freight train speeds in 1961 averaged 32.5 miles per

hour, and some such trains moved 60 miles per hour. Today, there

are some freight trains exceeding even that speed. §_/

A further discussion of the nature of "negligence" accidents
is included in Section C.
Within the last two years some carriers have inaugurated an
extra fast freight service -- usually called the Super-C.
Super-C trains usually consist of a small number of cars of
high value freight for which fast movement is desirable.
Such trains are moving at substantially greater speeds than

that of other freight service.



188

Collisions are a class of train accident most directly related

to the acts of employees in operations. Thus, they are indicative

of the effects of force cuts. Table 11 traces the number of col-

lisions for the three years 1961 to 1963, for the parts of the year

1964 before and after Arbitration Award 282, and for 1965 to 1968.

The sharp increase in both the number of collisions in the last 8

months of 1964 and throughout the next four years shows clearly the

effect of the abrupt removal of many firemen and brakemen from ser-

vice as a result of the Arbitration Award. Avoidance of collisions,

of course, is a direct function of visibility, and the removal of

essential crew members decreased the ability of the remaining crew

members to be sure of the route over which the equipment was moving.

Table 12 shows the main categories of employee error accidents.

One of the categories showing the largest increase was that covering

operation of hand brakes. The principal element in this group of

accidents was that caused by failure to set sufficient hand brakes

on standing cuts of cars; this, again, is a condition largely created

by too few employees, in this case too few yard brakemen to handle

the heavy manual burdens of setting hand brakes.

The extent to which a governmental regulatory agency may control

railroad operations, of course, is more limited than its potential

authority in maintenance and inspection of track and equipment.

Even here, however, the authority to review operating rules could be

very helpful. Flagging rules should be enforced; the use of radio
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should be regulated -- it should never be authorized as the only

operational safeguard; bypassing of signal restrictions should be

banned; and other laxities in the observance of safe operating

practices should be abolished. V

4. Rail-Highway Grade-Crossing Accidents 

Rail-highway grade-crossing accidents cause a large proportion

of the fatalities incurred in railroad operations. Like other major

groups of accidents, rail-highway accidents increased substantially

from 1961 to 1968. The summary data on such accidents are in Tables

14 and 15. Grade-crossing accidents increased from 3,204 in 1961 to

4,117 in 1966, 28.5 per cent, but dropped off slightly in the last

two years. In 1968 there were 3,835 accidents, 20 per cent above

the 1961 figure. Fatalities from such accidents increased from 1,291

in 1961 to 1,547 in 1968, 20 per cent; and total casualties increased

from 4,805 to 5,354, 11 per cent. Government data of the causes of

rail-highway grade-crossing accidents are not especially informative.

They simply indicate whether the automobile, bus, truck, or pedes-

trian was struck by the locomotive or whether it ran into the side

of the locomotive or train. The data give no details on the true

causes relating to speeds of operation and timing of signals and

warnings that might have prevented the accidents.

For example, on some occasions, to expedite service, railroad
officials have instructed crews to run through stop signals.
The Federal government now has no authority over such dangerous,

albeit exceptional, practices.
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The extended investigation conducted by the Interstate Commerce

Commission of the grade-crossing problems eventuated in findings

attributing the major cause of such accidents to the carelessness

of motor vehicle drivers. The Commission's discussion mentioned

several factors in railroad operating and maintenance practices

that required action. Unfortunately, the Commission could only

recommend. It had no power to require compliance with its recom-

mendations. Among the factors discussed were the following:

a The standardization of grade-crossing protective

devices;

b. The need for adequate, uniform warning time prior

to arrival of trains at grade crossings;

The need for improved railroad maintenance of way at

the crossings.

Assuming the motor vehicle driver negligence to be the primary

cause, each of the above three elements could improve the chances

of averting the accident. The Commission also noted the need for

more informative data on the causes of grade-crossing accidents.

In all of the areas discussed in the foregoing section, Federal

authority needs expanding. Controls over track and equipment

maintenance with inspection authority is most important, but an

expansion of the influence of the government on operating practices

and rules and on the standards for rail-highway intersections is

also necessary. The proposed bill which will grant this new authority

to the Department of Transportation should provide a basis for much

needed action in these areas.

•
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B. THE HUMAN AND MONETARY COSTS OF RAILROAD ACCIDENTS 

The costs of railroad accidents, in human lives and in

the injuries and mutilations sustained by railroad employees over

the years are shocking. Summary statistics for all classes of

railroad accidents are shown on Tables 16 and 17. In every year

of the eight years 1961 through 1968 there were over 26,000

casualties to individuals from railroad accidents; for the eight-year

period, casualties to all classes of persons totaled 228,262. In

every year of that period, there were over 2,000 deaths; fatalities

for the eight years totaled 18,722. Fatalities in these years far

surpass those of other regulated carriers, including air lines and

motor carriers. (See Table 18)

The trend of non-fatal casualties has been variable through-

out this period, but there has been little if any improvement. The

slight reductions of the last two years are largely a result of em-

ployment and service cut backs. An example of the effect of employ-

ment cuts is apparent in the drop in casualties to firemen. Al-

though railroad collisions increased following removal of many

thousands of firemen from service, casualties in collisions dropped

because there was one less employee affected by each accident. It

would have been safer for all concerned, however, if the collisions

could have been averted completely.

44-340 0 - 70 - 14
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Casualties to passengers also declined; this, of course,

is due to the decline in passenger service. If the railroads

eventually drop all passenger service, they will have a perfect

safety record in this department.

Data on employee casualties are shown for employee oc-

cupational groups in Table 19. The operating employees have the

greatest accident incidence and the highest accident rates. Next

most hazardous are the maintenance of way occupations. But all

classes of railway employees having any contact whatever with

railroad operations are subject to continuing and very serious

hazards.

The casualty rates of railroad employees have fluctuated

in recent years; there has been no decline in casualty rates, and

the 1968 rate was above all other recent years except 1964. Both

the fatality and injury rates were high in this latest year.

Data for the period 1961 to 1968 are in Table 20. The rate for

train and engine service employees in 1967 was at a high for the

years 1961 to 1967. These figures are on Table 21.

In summary of the casualty statistics, it may be said

that the railroads' recent record has been deplorable. At a time

when technological developments should have led to continuing im-

provement in safety experience, the railroads have set new fatality

records in their operations. The industry is killing or injuring

over twenty-five thousand individuals every year. The number killed

each year in railroad accidents is greater than the total number of work
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fatalities in all manufacturing industries combined. a/ The human

costs of railroad accidents are enormous.

Furthermore, accidents cost money. The fatalities and

injuries we have discussed are shocking even to those of us who

have become accustomed to the callousness of railroad corporation

decision makers over the years. But this accident record does not

even make good business sense. The monetary costs of accidents

are unbelievably high. The cost of damage to equipment, track

and roadbed of railroad train accidents over the years 1961 to 1967

is shown in Table 22. These costs have been climbing steadily as the

number of train accidents has increased. In 1961, direct train-

accident costs were only about fifty million dollars; by 1967, they

had increased to over ninety-six million dollars -- almost 100 per

cent. Every major category of train accidents showed a cost increase.

The cost of accidents due to operational errors jumped 65 per cent;

the cost of equipment defect accidents rose 60 per cent; the cost

of maintenance of way defect accidents almost trebled.

The above costs are quite incomplete. There are many

other accident costs. The above figures do not include the cost

of clearing wrecks which added twenty-five million dollars in 1967.

They do not include the-damage to freight resulting from train ac-

cidents which, in 1967, cost nearly thirty million dollars; and they

pi National Safety Council, Accidents Facts, 1968, p. 23.
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do not include the railroads' personal injury costs -- which amount-

ed to over 115 million dollars. The total of these items for the

year 1967, including damage to equipment and roadbed, clearing

wrecks, freight damage, and personal injury charges, was 266 million

dollars. An additional 50 million dollars is estimated to be the

cost of railroad employee man-days of work lost. These figures are

shown on Table 23.

In concluding this section, we would remind the members

of the Committee that the causes of most railroad accidents are not

uncorrectable; they all result, in one way or another, from circum-

stances largely under the control of railroad corporation manage-

ments. These corporations could keep their track and equipment in

safe condition. They could keep available maintenance forces for

that purpose and could employ adequate forces for operating safety.

But the balance sheet which dictates the decision to do so or not

to do so is in the hands of the financial officials of the companies;

the decision is not made by the maintenance and operating officials.

Tighter supervision and inspection practices controlled by govern-

ment authority and implemented by stronger monetary panalties can

do a great deal to change the direction of such decisions in the

future. The stakes are high in monetary terms, as the figures

above demonstrate. But they are immeasurable in terms of human

life and suffering.
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C. TECHNICAL MATTERS ARISING IN THE USE OF RAILROAD ACCIDENT 

AND SAFETY STATISTICS 

In the presentation of statistics on railroad casualties

and accidents, certain terms and statistical techniques are used

that may require some explanation -- particularly for the benefit

of individuals who have not had any occasion or opportunity to

review railroad safety problems before. This memorandum is in-

tended to clarify the more important elements of this character

included in the foregoing sections of this statement and in other

presentations. of.the railway labor witnesses. The following

elements are discussed herein:

1. Methods of computing accident and casualty rates.

2. "Train accidents" as a measure of railway safety

experience.

3. The effect of price and wage levels on statistical

reports of "train accidents."

4, Inter-industry casualty comparisons.

5. The significance of the term."negligence of em-

ployees" as applied-to-railroad- accident statistics,

6. Carrier laxity in reporting accidents,

1. Methods-of-Computing Accident and. Casualty Rates 

Accident and casualty statistics must be analyzed and acci-

dent and casualty' rates computed by application ofappropriate

factors expressing the exposure of the elements or individuals

covered • to the potential or opportunity for accidents,
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In tabulations presented by the railway labor witnesses,

man-hours have been used in computing rates for railway

employees, and locomotive and motor train-miles have been

used in computing train accident rates. In both - instances, the

exposure measures thus used are those used in the past by the Inter-

state Commerce Commission. The Bureau of Labor Statistics and the

National Safety Council also use man-hours as the accepted factor in

computing employee casualty rates. The Bureau of Labor Statistics

describes the need for this use in the following terms:

"The standard injury-frequency rate is defined as
the average number of disabling work injuries for
each million employee-hours worked. The lack of
comparability inherent in simple injury totals,
arising from variations in employment and operat-
ing time, is thus overcome by expressing the
injuries in terms of a-standard unit of exposure."
(Emphasis added)

A key word in this statement is the term "exposure." The

number of injuries is related to a standard expressing the oppor-

tunity or potential for injury-occurrence, or "exposure" The

standard unit measuring exposure or potential for industrial

injuries or fatalities to workers is the man-hours, used in

multiples of one million.

Locomotive and motor train-miles express the potential for

train accidents more directly than any other railroad operating

factor. In road service, they indicate the movement of trains
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over the road, in yard service, they show the movemen
t of locomotives

in yard switching. Although accidents occur in yards as a result

of unexpected movements of cars alone, such movements
 are usually

related to the general level of activity in the yar
d which is

best measured by the locomotive movements. No other all-embracing

factor is available for measurement of both road an
d yard movements,

and the Interstate Commerce Commission has accept
ed this factor

as the basis for computing train accident rates for
 many years.

It is sometimes suggested by the railroads that a
ccident

rates and casualty rates might also be computed using
 car-miles

or gross ton-miles in place of locomotive and mot
or train-miles

and employee work hours. Such a use would introduce serious

distorting elements which would be unacceptable as 
measures of

railroad safety experience

Consider first the use of gross ton-miles in computing em-

ployee casualty rates. Such a use has very frecruently been em-

ployed by the Association of American Railroads. Ton-miles 

clearly are no measure of employee exposure. If they measure

anything in this area, it is the exposure of freight and equ
ipment

to loss and damage through accidents. A train crew is exposed

in the same degree to casualties for each hour worked whethe
r
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their train weighs 100 tons or 1,000 tons. The hazards in the

latter case may be somewhat greater, but the human exposure is

the same.

Gross ton-miles, and car-miles are equally unreliable in

gauging safety as measured by train accidents. Among the factorF

that have caused the increase in railroad accidents in recent

years have been the longer and faster trains and the greater

weight of such trains. These developments have caused greater

wear to car wheels, and brakes, for instance, and greater impact

on track and roadway. These circumstances create need for ad-

ditional maintenance attention -- perhaps for more careful in-

spection, perhaps for more maintenance employees. But, one

defective wheel on a train can cause a train accident to the

whole train, and to the crew members on that train. The number

of cars and wheels increases the number of wheels that may be

defective, but the exposure to casualties is not increased in

the same sense. Only one crew on a train is exposed even though 

the likelihood of an accident may be greater on longer trains.

Car-miles, as a standard for computing accident rates may be

of great interest to those who are in charge of maintaining wheels,

track or other items, but it does not measure the potential for

train accidents or for crew casualties. In fact, as such factors

increase (car-miles or gross ton-miles) the computed rate will

ii
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correspondingly decline. Thus, given two accidents -- one on a

short train killing five men and one on a long train killing five

men, the accident rate for the long train will be much lower than

the rate for the short train, using car-miles or gross ton-miles.

But the same number of persons are killed on each. Using either

number of train-miles, or number of persons exposed, the rates

would be the same.

This is not intended to suggest that, for restricted types

of accidents, some other alternative exposure indexes may not be

accurately applied. When we compute collision rates within the

train accident group, it is correct to apply locomotive and motor

train-miles, just as for total train accidents. However, if we

were to restrict the comparison to switching collisions, it

would be appropriate to use yard locomotive-miles only. Thus,

the following historical comparison restricted to yard switching

collisions is quite valid:

Year

Switching Collisions Per Million

Yard Locomotive-Miles

1961 2.84

1962 3.05

1963 3.46

1964 3.88

1965 4.29

1966 4.87
1967 4.91

It might also be appropriate for some purposes to relate

the derailments due to defects in the track and roadway to the

employment statistics of maintenance of way classes and the 
derailments
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due to failures of car wheels to the employment data for car

inspectors. In these instances, however, one would not be measur-

ing safety. Rather, one would be appraising the wisdom of employ-

ment policies for such employee groups.

It may be understood that the railroads, faced with their

sadly deteriorating safety record, seek statistical methods to

conceal the degree of such deterioration. But such techniques

should not be allowed to obscure the facts which stand out when

the accepted statistical measures and techniques are used.

2. "Train Accidents" as a Measure of Railway Safety Experience 

Questions have occasionally been raised as to the significance

of "train accidents" as a measure of the railroad safety perfor-

mance. In simplest terms, a "train accident" is a train wreck,

an incident involving collisions of cars or locomotives, or derail-

ments of such equipment or contacts between such railroad equip-

ment and highway vehicles. For purposes of statistical consistency,

a minimum "cost of damage" standard is used to define a "train

accident." This minimum, of course, is far below the actual cost

of most train accidents which had an average cost per accident in

1967 of over $13,000.91 The train accident, or train wreck, is

the railroad counterpart of the airplane crash; although the latter

2./ A discussion of the effects of changes in the price level on
the train accident experience is included in the next section
of this memorandum.
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entails more casualties per incident, it is no more or less a

guide to air safety than is the train wreck a guide to rail safety.

Of course, railroading, by its nature, is a hazardous busi-

ness. As a result, there are thousands of circumstances occurring

every year that cause deaths and injuries but do not involve train

wrecks or "train accidents." Men are caught between two moving

cars and are maimed; some simply stumble and fall beneath the

wheels of moving equipment and are killed. The railroad accident

reports are coded in such a way as to delineate hundreds of such

individual causes of casualties. If such accidents occur in ser-

vice connected with train or car movement, they are referred to

as train-service accidents; if not, they are called non-train

accidents. In common safety parlance, where they concern em-

ployees, they are referred to as industrial accidents. Casualtie
s

in train accidents must be added to such accidents to derive the

totality of the railroad safety record.

But train accidents are the major occurrences that create

heavy potential safety problems for everyone -- employees, and

the general public. They are a direct -- and historically con-

sistent -- measure of railroad safety, long accepted by everyone

as a meaningful standard for this purpose.
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3, "Train Accidents" And the Price Level 

Over a period of many years, the Interstate Commerce Commis-

sion used a cost-of-damage standard to define "train accidents."

Prior to 1956 this standard included the damage to equipment and

roadbed plus the cost of clearing the wreck. Beginning in 1957,

this latter cost was eliminated from the standard.

For years, the Interstate Commerce Commission made a practice

of reviewing the dollar amount of the standard and of revising

it as changes in the price level tended to affect its usefulness

in preserving historical continuity. The following table in-

dicates how the standard was changed in the years between 1939

and 1956 in relation to the costs of materials and supplies pur-

chased by the railroads:

Index of Charge-Out
Minimum Damage For Prices of Railroad

Reportable Train Accidents Materials and Supplies* 
Index, Index, Index,

Year Amount 1939=100 1957-59=100 1939=100

1939 $150 100.0 35.0 100.0
1948 250 166.7 64.1 183.1
1949 275 183.3 69.8 199.4
1951 300 200.0 78.2 223.4
1952 325 216.7 80.8 230.9
1953 350 233.3 83.2 237.7
1955 375 250.0 87.1 248.9

* Excluding fuel.

Source: Interstate Commerce Commission, Accident Bulletins No. 125
and 133; Association of American Railroads, Railroad Trans-
portation.
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Over this period, there was a rough conformity in the standard

used by the Commission and the changes in prices of materials the

railroads purchased. Over the whole period, the change in the

standard was almost exactly equal to the total increase in the

price index.

Effective in 1957, the Commission raised the standard from

$375 to $750. Also, since the cost of clearing the wrecks was

eliminated as a component in the estimate, the effect of the

change was even greater than this doubling of the standard.

Although the method of reporting accidents was completely

overhauled beginning in 1961, this standard was not changed and

it has been applied consistently throughout the period since that

time. The following table shows the change in the number of train

accidents and the index of materials and costs for the period 1961

to 1967:

Year No. train accidents

Index - cost of

materials and supplies

(1957-59=100)

1961 4,149 103.7

1962 4378, 103.1

1963 4,822 102.8

1964 5317, 103.7

1965 5,967 104.5

1966 6,793 106.3

1967
Increase, 1967 over

7,294 110.1

average 1961-4 56.3% 6.6%
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Clearly, the increase in prices of materials the railroads

buy can have had very little effect in increasing the number of

reported train accidents. There was virtually no increase in such

prices in the years 1961 through 1964; yet accidents increased

very substantially. In the last three years, although prices have

risen 6.6 per cent, the number of accidents rose 56.3 per cent.

There may have been some small relationship here, but it certain-

ly cannot explain the tremendous increase in accidents that occurred.

A table prepamd hot year by the Federal Railroad Administra-

tion shows the effect of the changing of the cost-of-damage

threshold on the accident experience since 1961. In its adjust-

ments the F.R.A. used an index of the AAR which included the

changes in wage rates as well as the prices of materials and sup-

plies. Because of the tremendous improvements in employee produc-

tivity over the years which have substantially offset increases

in wage rates and have kept unit wage costs comparatively low

(see table 24) the F.R.A. technique tends to overstate the adjust-

ment required in these accident figures and thus to understate

the recent accident experience.
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AAR 1/

Train Accidents

Not
Report-

able (w/ Act- 

f
A djust-
ed (in-.

Index AAR 1/ Adjusted/adjusted ually drease

(57- Index Reporting thresh- Reptd. Adjust- over

Year 59=100) (61=100) Threshold old) Total ed 61)

1961 108.2 100 $750 --- 4149 --- ---

1962 110.2 101.9 763.9 29 4378 4349 9%

1963 111.1 102.9 770.1 40 4821 4781 15

1964 113.1 104.5 783.9 57 5316 5259 27

1965 118.2 109.2 819.3 170 5967 5797 40

1966 121.7 112.5 843.6 251 6791 6540 57

1967 128.6 118.9 891.4 428 7294 6866 66

1/ Railroad Material Prices and Wage Rates.

2./ Reflecting increased cost of labor, material and fuel.

Source: Supplied to the House of Representatives Committee on In
ter-

state and Foreign Commerce By F.R.A. Administrator

A. Scheffer Lang, May 25, 1968.

As this table indicates, there has been some effect of risin
g

prices on the reporting threshold. A revision in the standard each

year in response to this price rise would have reduced
 slightly

the number of accidents reported. Undoubtedly, in the near future,

the Department of Transportation will give some though
t to revising

this standard, hopefully on a more precise basis than 
the one embodied

in the above table. However, the rise in the price level can be

considered only a minor influence on the number of train
 accidents

reported.

4.. Inter-Industry Casualty Comparisons 

Railroad spokesmen frequently have asse
rted that comparisons

between casualties on the railroads and in othe
r industries are not
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fair to the railroads, for the following reasons (E; cited by a

railroad spokesman in hearings on the D.O.T. Safety Bill before

the House of Representatives Committee on Interstate and Foreign

Commerce on May 27, 1968):

"Under rules promulgated by the Interstate Commerce
Commission following enactment of the Accident Re-
ports Act, which were in effect prior to 1961, a
reportable fatality is one which results in death
within 24 hours after the hour of the accident;
and a reportable injury used to be one which result-
ed in incapacitation of the injured employee for
more than 72 hours within the 10-day period (240
hours) immediately following the accident. In
revised reporting rules issued by the Commission,
effective January 1, 1961, the definition of a
reportable injury was changed to cover incapacita-
tion of the injured employee for more than 24
hours within the 10 days (240 hours) immediately
following the accident. The theory for shortening
of the period for reportability from 72 hours to
24 hours presumably was that the railroads should
be on the same basis as all other industries.

"The railroads are governed by rigid Federal law in
reporting casualties. Under Department of Trans-
portation rules an injured employee must be able
to return to duty within 24 hours and to the same
job he was performing at the time he was injured
for the case not to be considered reportable.

"Industry generally follows United States of America
Standards Institute Standard Z.16-1 which permits
an injured employee to return to any regularly
established job. This standard permits a machinist
who is injured and cannot return to operating his
machine to be placed on, for example, a job in the
stock room counting or issuing tools or materials.

"However, a railroad section laborer who is injured
laying rails must be able to perform all the duties
of his job and cannot be used on a less strenuous,
but regularly established, job such as sorting track

bolts or providing flag protection.

•
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"Too, other industry is permitted to rely upon what

the attending physician says about an injured em-

ployee's incapacity; but the railroads, while they

may consider what the doctor says, must rely ulti-

mately on the employee's statement as to hie ability

to work. A doctor may examine an allegedly in-

jured railroad employee, find no evidence of any

injury, and release the man for return to work,

but if the man himself believes that he cannot

work, the railroads must consider the case report-

able.

"Thus, it can be seen that the railroads still are

not on the same reporting basis as industry generally.

If they were, their statistical safety record would

be correspondingly improved."

It is recognized that there are some differences in the methods

of reporting accidents on the railroads from those used in other

industries. Primarily, these differences are a result of legal re-

porting requirements on the railroads and only voluntary r
eporting

in other industries. However, the specific differences emphasized

in the above statement are not significant in historic compariso
ns.

The differences have had a relative effect in all periods, bu
t the

effect today is not different than it was in earlier ye
ars. Thus,

if we are measuring changes in accident experience, presence 
of this

reporting variation does not impair comparisons. Although the
 railroads

are required by statute to report their accidents and casualt
ies,

they do not invariably do so. Railroads have frequently been fin
ed for

failing to comply with the Reporting Act requirements. 
12/ Moreover,

railroad safety records are subjects of annual competition wi
thin

the railroad industry and some railroads have deliberately held

back the reporting of some accidents in order to make their r
ecords

,19../ The total number of instances in which the Accident R
eporting

Act is violated each year is unknown. However, in fiscal year

1966, the Bureau of Safety transmitted 52 cases for prosec
ution

in the United States District Courts.

44-340 0 - 70 - 15
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appear better for purposes of such competitions. There have been

instances when railroads, in order to avoid accident reporting,

have actually asked injured employees to come in and sit around

doing nothing just so that their casualties will not have to be

reported.

The principal substantive difference between railroad acci-

dent reports and those in other industries, however, was that

which existed prior to 1961 when the railroads were required to

report employee casualties based on a 72-hour disability standard.

In 1961, this standard was changed so as to conform with the

general practice in outside industry based on 24-hour disability.

Thus, the important standards defining casualties were placed on

a comparable basis at that time.

If we assume that there remain some technical distinctions

in the reporting methods of the railroads vis-a-vis those used

elsewhere, such distinctions are of a constant character, unchanged

since 1961 and historical comparisons over this period

are certainly not invalidated by such technical problems.

The reporting of deaths cannot be significantly affected

by any of caxriers° technical distinctions. A death is a

death, and it is no less final and complete on the railroads than

elsewhere. Whatever technical points are raised with reference to

non-fatal injuries, they do not impair direct comparisons of

fatalities.
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5. Accidents Due to "Negligence o! Employees" 

The term "negligence of employees," in the government's

system of accident reporting, is applied to a broad group of "train

accident" causes. "Negligence" in this context and use does not

mean legal "negligence," nor does it necessarily denote fault on

the part of employees. The accident causes included in this cate-

gory delineate the act, or failure to act, in operations, as

distinguished from accidents caused by unsatisfactory maintenance

of track and equipment, by acts of motor vehicle drivers at grade

crossings, or by other factors set forth in the reporting rules. 2J,/

Railroad operations are conducted by a highly trained, ex-

perienced, and responsible team. The work of this team requires

skills and judgment that are obtained only through long practice

on the job and long exposure to unnumbered and unclassifiable

conditions and exigencies. An error by one member of the team or

crew can lead to an accident if not recognized in time or corrected

by another crew member. Visibility, and continuing and certain

communication, are vital at all times. Thus, when circumstances --

character of equipment, curvature of the track, difficult topog-

raphy, or bad weather -- affect visibility or communication, the

potential for accidents is increased. Speed of movement is large-

ly a matter of judgment, principally by the members of the engine

11/ "Other factors" include acts by non-employees, forces of nature,

shifting of freight loads, and by any number of miscellaneous
circumstances beyond any identifiable controls.
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crew, determination of what is a safe speed will vary with many

circumstances and conditions. A mistake in judgment by one member

of the engine crew, if not corrected in time, can be critical.

Communication, of course, requims and assumes understanding.

Misunderstanding of a signal, or of a physical circumstance, can

be critical.

Railroad operations are frequently conducted under extreme

pressures. As a competitive transportation agency, the railroad

continually imposes demands on its operating personnel for

optimum speed in performing all functions: the making up and

breaking up of trains in yard switching must be performed with

the greatest possible speed and efficiency: the movement over

the line of road must be accomplished in the shortest time as

conditions make possible: delivery of freight cars, their unload-

ing, and the return and re-routing of all equipment must be done

as quickly as possible. All of these elements have been made

more complex in recent years with the increased length and weight

of trains, and by reductions in the number of employees available

for service in the operating occupations.

Railroad operations are geared to a very high standard of

performance. In 1966, the industry moved 738 billion revenue ton-

miles with a total employee force of 631,000 individuals. Forty

years earlier, in 1926, the industry moved 444 billion ton-miles

with a force of 1,800,000 employees. Thus, the carriers today
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provide about twice the transportation service of forty years ago

with only about one-third the work force they had at that earlier

time. Thus, schedules and operating procedures at "normal" levels

today assume a very high level of performance by the employees

and specifically specifically by the operating crews.

But railroad operations seldom are conducted at a fixed 

"normal" level. The average freight train consists of about 70

cars; however, some trains run to 150, 200 and even more cars.

A time schedule feasible for a 100-car train may be very difficult

to achieve by a 200-car train; the extra power needed for the

longer train may not be immediately available. When such a long

train enters a yard for switching service late, the pressure on

the yard crew will be greatly intensified. The volume of work re-

quired will be greater than the normal expectancy; the time for

doing the work is shorter. Such circumstances, which cannot al-

ways be anticipated -- even with all other conditions ideal --

increase the accident potential. This is but one illustration

of the type of circumstances that lead to "operational" accidents,

referred to in the railroad reports as having been caused by

"negligence of employees."

Such is the environment of operations in which the so-

called "negligence of employees" accidents occur. Among the

specific causes included in this category are the following:
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Code 1003 - Misunderstanding of train order by train
or engine crew;

Code 1307 - Disregard of stop signal;

Code 1402 - Failure to pass hand signal, including

failure to be in position to pass;

Code 1406 - Misunderstanding of hand signals given

by member of own train or yard crew;

Code 1407 - Acceptance of hand signal given by member
of another train or yard crew;

Code 1702 - Failure to secure by hand brake including

failure to set hand brakes on sufficient number of

cars;

Code 1807 - Equipment fouling switch;

Code 1808 - Running through switch;

Codes 1901 and 1902 - Excessive speed;

Code 1910 - Failure of engineman to keep proper lookout;

Code 1917 - Absence of man on or at leading car being

pushed;

Code 1932 - Attempted or actual coupling at excessive

speed.

Railroad operating employees do not try to have accidents.

If, in the course of operating pressures or because of weather

or other physical difficulties, a hand signal is missed, a stop

signal overlooked, a train order misunderstood, and an accident

results, it is recorded in the railroad's report as "employee

negligence." In some cases, it may be a result of carelessness

or neglect by one or more members of the operating crew; mole
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frequently, however, the intensified pressures of operations under

nearly impossible conditions are the real underlying cause of

the accident. Crews consisting of two few trained individuals

are asked to do too much;/ physical circumstances, visibility,

weather or other elements are unfavorable; supervisory pressures

to get the job done are applied; all things combine to impair

and sometimes break down the teamwork on which safe operations

are completely dependent.

la/ Certain types of train accidents -- particularly those depend-
ing on visibility from both sides of the locomotive -- have in-
creased heavily since the removal of many firemen and brakemen
pursuant to the award of Arbitration Board No. 282.
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6. Carrier Laxity In Reporting Accidents 

Some carriers fail to report all of their accidents. Although

the requirements embodied in the Accidents Reports Act are legally

enforceable, government compliance personnel and facilities have

never been fully adequate for the immense task of policing carrier

reporting practices.

In approaching this question, it is important to note the fact

that all accident reports start with the carrier and, in most

instances, the judgment as to whether or not to report resides with

the carrier reporting officers. Employees and other affected individuals

can trigger investigations of single incidents where the carrier has

failed to make his report; however, in a large proportion of instances,

no such efforts are made.

Compliance activities of the government are largely confined

to following up individual complaints and to a rough sampling of

the returns. Where personal injuries are involved, potential legal

liability compels carriers to make records even though reports to

the Department of Transportation are neglected. Such records may

be reviewed by Government inspectors checking carrier compliance

with reporting requirements. However, no reports are available in

this form for train accidents which do not involve casualties. The

determination of damage to track and equipment is estimated by the

reporting official, sometimes after consultation with maintenance

personnel. In borderline cases -- and even in some which would seem

4
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to be far removed from the $750 cost standard -- the carrier officials

elect not to make the report.

In the course of hearings by the Senate Commerce Committee on

the administration of Public Law 88-108 in March, 1966, a number of '

specific instances of non-reporting were cited, and the Interstate

Commerce Commission compliance staff went out into the field to

check on thew.. The following accidents among them were verified by

the Commission, as having been clearly reportable but not reported:

Atchison, Topeka and Santa Fe Railway Company
(a) Amarillo, Texas
(b) June 17, 1964
(c) No reportable injuries
(d) Switching collision
(e) Approximately $1,550

Illinois Central Railroad
(a) Fulton, Kentucky
(b) October 11, 1964
(c) No reportable injuries
(d) Side collision
(e) Approximately $1,250

Norfolk and Western Railway Company
(a) Roanoke, Virginia
(b) June 17, 1964
(c) No reportable injuries
(d) Collision
(e) Approximately $860

Boston and Maine Corporation
(a) Northampton, Massachusetts
(b) July 22, 1964
(c) No reportable injuries
(d) Derailment
(e) Approximately $3,000

The New York Central Railroad Company
(a) Kalamazoo, Michigan
(b) August 15, 1964
(c) No reportable injuries
(d) Side collision
(e) Approximately $2,225
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It happens that each of the above accidents were in operations

where no fireman was present. They are cited here, however, only

as illustrations of how the carriers -- when they find other interests

are dominant -- will fail to file accident reports.

In the reports that are filed, some details are occasionally

omitted. One Superintendent on the Missouri Pacific Railway in

instructions issued with respect to Grade Crossing Accident Reports

included the following detail:

"All crossing accidents require final writeup to
close out and should include train, engine, direction,

loads and empties, tonnage, in the charge of (full
crew and names); (in cases where there is no fireman 

on crew lust show crewmembers, making sure to make 

no mention of the absence of firemen)..." (Emphasis added)

A photographic copy of the full carrier instructions containing

that paragraph is appended as Attachment 25.

Some accidents occur which -- because of technicalities in the

present reporting system -- are said to be not reportable, even when

they have had serious consequences. For example, in Jamestown,

North Dakota, on July 2, 1965, a Northern Pacific locomotive hit

and demolished a railroad awned truck. Two occupants of the truck

were not seriously injured; however, the engineer of the locomotive

dropped dead. The carrier's medical officials determined that the

engineer had dropped dead from a heart attack which was not related

to the accident. Although the truck was carrier property, it was

not rolling stock, and thus not considered as "equipment" within the

interpretations that have been made of the Accidents Reports Act.
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A press report of this accident is appended as Attachment 26.

Another similar accident occurred at Farmville, Virginia on

June 16, 1964 when a locomotive pushed a freight car into a motor

truck, jamming it into an adjacent building. The truck was a

complete loss; however, the damage to the freight car was slight

and the Norfolk and Western did not find it necessary to report

it. A press report of this accident is appended as Attachment 27.

In some instances, the carrier simply makes a judgment that

the damage did not come up to the threshhold standard. Among the

accidents which were checked by the Interstate Commerce Commission

in the above-mentioned 1966 inquiry in connection with the review

of Public Law 88-108, was a Soo Line accident at Schiller Park,

Illinois. Two pictures of this accident have been appended as

Attachment 28. The carrier informed the I.C.C. investigators

that this accident cost only $25. One doubts if even the paint

scraped off the locomotive and car involved in this collision

could have been replaced for that amount of money.

It is clear that there has been considerable laxity and in-

accuracy in the carriers' accident reporting in the receat past.

A review of compliance procedures in this field is in order,

and an increase in the penalties to be applied should be considered.
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Table 1

TRAIN ACCIDENTS 

ALL UNITED STATES RAILROADS 

. 1961 - 1968

Year
Total Train Accidents

Collisions Derailments
Other Train
AccidentsNumber Rate *

1961 4,149 4.54 982 2,671 496

1962 4,378 4.76 999 2,830 549

1963 4,822 5.23 1,092 3,170 560

f
1964 5,317 5.68 1,229 3,399 689

1965 5,967 6.33 1,380 3,869 716

1966 6,793 7.12 1,552 4,447 794

1967 7,294 8.03 1,522 4,960 812 .?

1968 8,028 8.93** 1,727 5,487 814

* Per million locomotive and motor train-miles.

** Preliminary

Source: Interstate ' mmerce Commission and Department of Transportation,
Federal Ra!lroad AC ' ,stration, Accident Bulletin Nos. 130-136,
Form FRA.F C180-2, . -nent 14-300 and Transport Statistics in 
the United States.
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Table 2

TRAIN ACCIDENTS CAUSED BY ROADWAY DEFECTS 

1961 - 1967

Year

Total Interlocking and
Block Signal

System

All Other Way
and Structure

Items
Number Rate* Number Rate* Number Rate*

1961 587 .64 1 .001 586 .64

1962 647 .70 5 .005 642 .70

1963 702 .76 3 .003 699 .76

1964 855 .91 4 .004 851 .91

1965 1,148 1.22 2 .002 1,146 1.22

1966 1,428 1.50 - - 1,428 1.50

1967 1,844 2.03 1 .001 1,843 2.03
* Rate per million locomotive and motor train-miles.
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Number of Accidents Due to Roadway Defects
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Source of Basic Data: Interstate Commerce Commission and De-
partment of Transportation, Federal Railroad Administration,
Accident Bulletin Nos. 130-136, and Statement M-300.
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Table 4

EMPLOYMENT IN MAINTENANCE OF WAY AND STRUCTURES AND EQUIPMENT CLASSES 

CLASS I LINE-HAUL RAILROADS 

1933 - 1968

(Mid-Month Count)

Maintenance Maintenance
of Way and of

Year Structures Equipment 

. 1933 198,154 262,572
1934 208,369 276,131
1935 206,034 271,258
1936 224,266 296,437
1937 231,280 311,125
1938 186,812 239,784
1939 201,902 264,137
1940 207,895 280,740

•

1941 236,778 315,906
1942 263,472 350,297
1943 274,104 372,619
1944 294,355 389,515
1945 300,761 387,310
1946 265,716 371,480
1947 264,820 370,306
1948 266,867 365,139
1949 235,031 320,760
1950 237,801 348,162

1951 251,083 369,051
1952 241,948 345,522
1953 240,514 335,954
1954 198,910 275,111
1955 196,794 273,125
1956 185,571 265,684
1957 170,766 246,358
1958 134,122 196,594
1959 126,999 194,500
1960 118,597 184,105

1961 105,219 163,728
1962 102,274 161,080
1963 99,393 156,895
1964 98,615 154,652
1965 94,633 148,425
1966 94,098 145,628
1967 90,462 138,488
1968 88,916 132,114

Source: Interstate Commerce Commission, Transport Statistics in the 
United States and Statement A-300; 1968, Association of Ameri-
can Railroads, Yearbook of Railroad Facts.
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NEW RAILS AND CROSS-TIES LAID, CLASS I RAILROADS 

1930 - 1967

Average Total

Weight of Cross Ties in

New Rail Rail per Maintained

Laid Yard Track

Year (short tons) (pounds) (Dec. 31) 

Table 5

Cross Ties Laid

in Replacement 

Number
Per Cent
of Total

1930 1,783,148 90.8 1,066,785,308 63,353,828 5.9%

1931 1,154,056 91.3 1,065,826,157 51,501,659 4.8 .

1932 456,065 91.6 1,060,088,535 39,190,473 3.7

1933 456,936 91.9 1,053,173,000 37,295,716 3.5

1934 715,172 92.3 1,044,620,843 43,306,205 4.1

1935 657,961 92.7 1,038,027,451 44,326,151 4.3

1936 1,042,757 N.A. 1,032,853,100 47,361,015 4.6

1937 1,162,879 93.8 1,025,207,769 47,729,538 4.7

1938 678,819 94.2 1,020,305,852 41,363,224 4.1

1939 991,896 94.7 1,013,489,896 45,088,278 4.4

1940 1,134,412 95.3 1,008,369,430 43,620,653 4.3

1941 1,354,708 96.0 1,003,889,602 47,224,593 4.7

1942 1,353,370 96.7 995,371,877 48,616,228 4.9

1943 1,448,368 97.3 995,475,377 45,439,512 4.6

1944 1,772,810 98.1 994,516,408 48,032,634 4.8

1945 1,822,833 98.9 991,587,242 43,912,213 4.4

1946 1,388,286 99.4 992,625,475 37,562,383 3.8

1947 1,639,746 100.1 992,006,062 37,289,473 3.8

1948 1,548,367 100.7 993,392,537 36,842,371 3.7

1949 1,448,365 101.4 992,437,654 30,285,046 3.1

1950 1,368,208 102.0 992,346,066 30,493,607 3.1

1951 1,281,850 102.6 991,859,107 29,061,560 2.9

1952 1,086,448 103.1 991,538,344 30,331,899 3.1

1953 1,302,474 103.5 991,205,572 29,808,949 3.0

1954 992,571 104.1 988,342,481 23,173,611 2.3

1955 963,350 104.4 982,806,308 24,149,169 2.5

1956 882,893 105.0 976,880,338 23,646,332 2.4

1957 782,090 105.7 970,720,544 22,082,225 2.3

1958 412,690 105.6 965,111,816 16,029,558 1.7

1959 480,913 105.9 965,199,569 16,423,307 1.7

1960 382,277 106.1 955,275,352 14,318,721 1.5

1961 292,750 106.2 951,375,665 12,019,255 1.3

1962 312,128 106.4 942,242,124 13,428,392 1.4

1963 370,418 106.6 935,106,981 13,667,388 1.5

1964 383,311 n.a. 951,008,425 14,738,013 1.5

1965 445,863 107.3 912,947,693 14,760,1p3 1.6

1966 605,338 107.4 909,336,894 15,324,391 1.7

1967 458,398 107.6 n.a. 15,063,092 n.a.

n.a. Not available.
Source: Interstate Commerce Commission, Transport Statistics in the United 

States; Association of American Railroads, Yearbook of Railroad Fact 

and Statististics of Railways of Class I.

•

(
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Table 6

TRAIN ACCIDENTS CAUSED BY DEFECTS IN EQUIPMENT

1961 - 1967

Total  Locomotives All Other Equipment 
Year Number Rate* Number Rate* Number Rate*

1961 1,474 1.61 63 .07 1,411 1.54

1962 1,475 1.60 63 .07 1,412 1.53

1963 1,658 1.80 75 .08 1,583 1.72

1964 1,670 1.78 76 .08 1,594 1.70

1965 1,738 1.84 76 .08 1,662 1.76

1966 1,843 1.93 76 .08 1,767 1.85

1967 1,897 2.09 99 .11 1,798 1.98

* Rate per million locomotive and motor train-miles.

Number of Accidents Caused by Defects in Equipment

(00)

19

18

17

16

15

14

1961 1962 1963 1964 1965 1966 1967

Source of Basic Data: Interstate Commerce Commission and Department

of Transportation, Federal Railroad Administration, Accident Bulleti
n,

Nos. 130-136, and Statement M-300.

44-340 0 - 70 - 16
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Table 7

LENGTH AND WEIGHT OF FREIGHT TRAINS 

CLASS I LINE-HAUL RAILROADS 

1921, 1926, and 1936 to 1968

Cars Per Train
Average
Capacity
Per Car
(tons)*

Gross Tons
Per Train

Revenue Tons
Per Train

Index
Year Actual 1921=100

Index
Actual 1921=100 AELLIIL

Index
1921=100

1921 38.4 100.0 43.1 1,433.4 100.0 578.2 100.0
1926 45.2 117.7 45.1 1,736.0 121.1 701.0 121.2
1936 46.5 121.1 48.8 1,843.9 128.6 697.5 120.6
1937 47.2 122.9 49.2 1,875.8 130.9 718.8 124.3
1938 47.8 124.5 49.4 1,868.5 130.4 686.8 118.8
1939 49.2 128..1 49.7 1,956.2 136.5 737.7 127.6

1940 50.3 131.0 50.0 2,019.3 140.9 774.6 134.0
1941 50.8 132.3 50.3 2,093.8 146.1 836.8 144.g
1942 52.2 135.9 50.5 2,240.8 156.3 957.3 165.6
1943 52.5 136.7 50.7 2,322.8 162.0 1,036.9 179.3
1944 53.4 139.1 50.8 2,373.4 165.6 1,055.1 182.5
1945 52.6 137.0 51.1 2,349.2 163.9 1,044.1 180.6
1946 52.2 135.9 51.3 2,305.5 160.8 1,002.7 173.4
1947 53.3 138.8 51.5 2,394.4 167.0 1,062.7 183.8
1948 54.8 142.7 51.9 2,462.7 171.8 1,091.1 188.7
1949 57.2 149.0 52.4 2,496.6 174.2 1,056.0 182.6

1950 58.8 153.1 52.6 2,628.5 183.4 1,142.9 197.7
1951 60.1 156.5 52.9 2,732.0 190.6 1,223.3 211.6
1952 61.9 161.2 53.2 2,804.6 195.7 1,222.4 211.4
1953 63.6 165.6 53.5 2,836.0 197.9 1,230.3 212.8
1954 65.4 170.3 53.7 2,871.2 200.3 1,288.4 212.5
1955 66.5 173.2 53.7 2,984.4 208.2 1,308.9 226.4
1956 67.5 175.8 54.0 3,060.3 213.5 1,360.7 235.3
1957 69.7 181.5 54.5 3,139.2 219.0 1,383.8 239.3
1958 71.1 185.2 54.8 3,168.1 221.0 1,377.7 238.3
1959 70.1 182.6 55.0 3,170.8 221.2 1,389.7 240.3

1960 70.7 184.1 55.4 3,221.6 224.8 1,415.0 244.7
1961 71..5 186.2 55.7 3,298.4 230.1 1,457.9 252.1
1962 71.6 186.5 56.3 3,371.1 235.2 1,507.2 260.7
1963 71.4 185.9 56.8 3,427.7 239.1 1,554.7 268.9
1964 70.8 184.4 58.3 3,454.6 241.0 1,589.1 274.8
1965 70.7 184.1 59.7 3,543.8 247.2 1,657.8 286.7
1966 70.4 183.3 61.4 3,609.5 251.8 1,687.8 291.9
1967 71.6 186.5 63.4 3,683.4 257.0 1,711.4 296.0
1968 71.1 185.2 64.9 p. 3,721.7 259.6 1,742.0 p. 301.3
* as of December 31.
p. preliminary
Source: Interstate Commerce Commission, Transport Statistics in the United 

States, Statement Q-210, and Statement Q-220; Association of Ameri-
can Railroads, Statistics of Railroads of Class I, and Yearbook of 
Railroad Facts.
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Table 9

INSPECTIONS OF LOCOMOTIVES 

ALL UNITED STATES RAILROADS 

Fiscal Years 1961 - 1967

Fiscal Year
Ended
June 30

Number
plspected

Number
Found

Defective

Per Cent of
Inspected

Found
Defective

Number
Ordered
Out of
Service

1961 98,332 9,399 9.6% 504

1962 94,592 9,050 9.6 488

1963 79,781 8,497 10.7 420

1964 79,682 8,852 11.1 579

1965 76,044 9,391 12.3 646

1966 95,840 11,447 11.9 666

1967 107,932 13,243 12.3 768

Source: Interstate Commerce Commission, Annual Report of the
Section of Locomotive Inspection; Department of Trans-
oortation, First Annual Report, Part I, 1967, Federal''
Railroad Administration, p. 109.
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Table 10

TRAIN ACCIDENTS CAUSED BY ERRORS IN OPERATION AND OTHER FACTORS*
 

1961 - 1967

Year

Errors in Operation All Other Causes 1/

Number Rate 2/ Number Rate 2/

1961 1,225 1.34 863 .94

1962 1,249 1.36 1,007 1.10

1963 1,435 1.56 1,027 1.11

1964 1,571 1.68 1,221 1.30

1965 1,741 1.85 1,340 1.42

1966 1,999 2.09 1,523 1.60

1967 1,987 2.19 1,566 1.72

I/ All causes other than equipment defects, roadway defec
ts, and

employee error.

2/ Rate per million locomotive and motor train-miles.

* Identified in Railroad T-form report as caused by emplo
yee negligence.

Number of Accidents Caused by Errors in Operation

(00)

19

18

17

16

15

14

13

12

0
1„ 111111 "III 11 

Source of Basic Data: Interstate Commerce Commission and De-

partment of Transportation, Federal Railroad Administration,

Accident Bulletin, Nos. 130-136, and Statement M-300.
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Table 11

RAILROAD COLLISIONS 

1961 - 1968

Number of
Collisions

Average
Collisions
Per Month

Collision
Rate 1/

1961 982 81.8 1.07

1962 999 83.3 1.09

1963 1,091 90.9 1.18

1964
First 4 months 359 89.8 1.17
Last 8 months (Arb. 282)* 870

.
108.8 1.39

1965 1,380 115.0 1.46

1966 1,552 129.3 1.63

1967 1,522 126.8 1.68

1968 1,727 143.9 1.92 p.

1
* Arbitration Award No. 282 became effective May 7, 1964.

p. Preliminary.

/ Collision accident rate per million locomotive and motor-train
miles.

A

Source of Basic Data: Interstate Commerce Commission, Statement M-400,
Statement M-300, and Transport Statistics in the United States,
and Department of Transportation, Federal Railroad Administration,
Form FRA F 6180-2.
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Table 13

PERCENTAGE DISTRIBUTION OF PASSENGER AND FREIGHT TRAIN TRIPS 

BY SPEED PER HOUR OF TRAIN 

PRESIDENTIAL RAILROAD COMMISSION STUDY 

Speed Per Hour of
Train

Less than 10.0 miles
10.0 and under 20.0
20.0 and under 30.0
30.0 and under 40.0
40.0 and under 50.0
50.0 and under 60.0
60.0 and under 70.0
70.0 and under 80.0
80.0 and over

Average Speed per
Hour

Percentage of Engineer Trips
Passenger Converted
Straight- Through Through

Away Freight Freight
Local
Freight

2.0 2.4 7.4 41.0
1.0 10.3 46.6 43.0
4.3 30.6 37.9 13.5
18.7 30.9 7.4 2.5
36.1 18.1 .5 -
20.7 6.9 .2 -
12.0 .8 - -
4.8 - -
.4 - - -

47.3 32.5 19.9 13.0

Source of. Basic Data: Report of the Presidential Railroad Commission,
Appendix Volume II, Pay Structure Study, Railroad Operating Em-
ployees, Table 6, p. 15, 31 railroads, July 1 - December 31, 1960
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(000)
6
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1

0

NUMBER OF ACCIDENTS AND CASUALTIES

AT RAIL-HIGHWAY GRADE CROSSINGS

1961 - 1968

Table 14

Year
Accidents Casualties

Number Rate* Killed Injured Total

1961 3,204 3.51 1,291 3,514 4,805

1962 3,149 3.43 1,241 3,192 4,433

1963 3,373 3.66 1,302 3,524 4,826

1964 3,755 4.01 1,543 3,783 5,326

1965 3,820 4.05 1,534 3,801 5,335

1966 4,117 4.31 1,782 4,073 5,855

1967 3,955 4.35 1,633 3,847 5,480

1968 3,835 4.27 p. 1,547 3,807 5,354

p. - preliminary

* Rate per million locomotive and motor train-miles.

Casualties in Grade-Crossing Accidents

1961 1962 1963 1964 1965 1966 1967 1968

Source: Interstate Commerce Commission, Rail-Highway Grade-
Crossing Accidents, for the Year Ended December 31, 1965,
Table A, p. 2, Statement M-400, Statement M-300; Department
of Transportation, Form FRA F 6180-2.
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T,ole 15

CAUSES OF RAIL-HIGHWAY GRADE-CROSSING ACCIDENTS

1967

Cause
Number of
Accidents

Total Persons
Killed In.ured

Pedestrian struck by locomotive or car 105 80 30
Passenger automobile struck by locomotive or car 1,845 929 1,746
Bus struck by locomotive or car 9 7 19
Truck struck by locomotive or car 595 218 449
Motorcycle struck by locomotive or car 7 4 4
Other vehicle, machine or animal struck by
locomotive or car 42 23 18

Pedestrian ran into, or drawn into locomotive
or car 10 5 5

Passenger automobile ran into side of locomotive
or car • 1,061 290 1,297

Bus ran into side of locomotive or car 2 2 4
Truck ran into side of locomotive or car 185 57 188
Motorcycle ran into side of locomotive or car 29 13 19
Other vehicle, machine or animal ran into side
of locomotive or car 3 2 1

Vehicle ran into roadway structure to avoid
locomotive or car - - -

Accident caused by sudden brake application to
avoid highway crossing accident 8 - 2

Pedestrian passing over, through or under cars
on crossing 6 2 4

Highway crossing accidents due to other causes 25 - 26

Total 3,932 1,632 3,812

Source: Department of Transportation, Federal Railroad Administration,
Accident Bulletin No. 136.

.
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Table 18

FATALITIES IN THE OPERATIONS OF REGULATED

COMMON CARRIERS 

1961 - 1968

Regulated
Certificated Motor

Year Air Carriers 1/ Carriers Railroads 2/

1961 137 1,494 2,127

1962 285 1,811 2,106

1963 259 1,901 2,141

1964 190 1,984 2,423

1965 256 2,046 2,399

1966 186 2,136 2,684

1967 283 1,949 2,483

1968 n.a. n.a. 2,359

1/ In scheduled service

a/ Does not include subsequent fatalities after a 24-hour period.

Source: National Safety Council, Accident Facts; Interstate Commerce

Commission and Department of Transportation, Eightieth 

Annual Report of the Interstate Commerce Commission, First 

Annual Report of the Department of Transportation, Accident

Bulletin, Nos. 130-136 and Form FRA F 6180-2.
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Table 20

CASUALTIES AND CASUALTY RATE FOR EMPLOYEES
 ON DUTY

CLASS I LINE-HAUL RAILROADS 

1961 - 1968

Killed Injured Total

Year Number Rate* Number Rate* Number Rate*

1961 128 .09 17,285 11.89 17,413 11.98

1962 178 .12 16,561 11.58 16,739 11.70

1963 154 .11 16,677 11.92 16,831 12.03

1964 171 .12 17,319 12.50 17,490 12.62

1965 163 .12 15,813 11.98 15,976 12.10

1966 144 .11 15,443 11.93 15,587 12.04

1967 150 .12 14,739 12.03 14,889 12.15

1968 139 ' .12 14,907 12.40 15,046 12.52

*Per million man-hours.

Source: Interstate Commerce Commission and Dep
artment of Transportation,

Federal Railroad Administration, Accident 
Bulletin, Nos. 130-

136, and Form FRA F 6180-2.
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Table 21

TOTAL CASUALTIES TO TRAIN AND ENGINE EMPLOYEES 

CLASS I LINE-HAUL RAILROADS 

1961 - 1967

X.9_4L
Total Casualties

Casualties Per
Million Man-Hours

Killed In'ured Killed In'ured

1961 56 9,372 .15 25.09

1962 95 9,005 .25 23.92

1963 79 9,308 .21 24.60

1964 76 9,625 .20 25.93

1965 82 9,088 .23 25.97

1966 77 8,913 .22 25.60

1967 74 8,683 .22 26.10

Source: Interstate Commerce Commission and Department of Transportation,
Federal Railroad Administration, Accident Bulletin, Nos. 130-
136.
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Table 23

ESTIMATED COST OF RAILROAD ACCIDENTS 

CLASS I LINE-HAUL RAILROADS 

1967

Cost of Railroad Accidents:

Damage to equipment, track and roadbed $ 96,650,250

from train accidents 1/

Cost of clearing wrecks 2/ 25,223,989

Loss and damage to freight - train

accidents 3/ • 29,372,516

Injuries to persons a/

Total cost

Man-days of railway workers lost (1,903,539)1/

Wage loss at $26.44 per day* a/

Grand Total

115,077,314

266,324,069

50,329,571

316,653,640

•

* Average daily rate, all railway classes, 1967

Source: .1/ Department of Transportation, Federal Railroad Adminis-

tration, Accident Bulletin, No. 136; a/ Interstate

Commerce Commission, Transport Statistics in the United 

States and Statement A-300; 2/ Association of American

Railroads, Bureau of Railway Economics.



941

Table 24

UNIT WAGE COST 

NAINTENANCE OF WAY AND MAINTENANCE OZ EQUIPMENT EMPLOYEES 

CLASS I LINE-HAUL RAILROADS 

1961 - 1968

Total Wage Costs Per Total Wage Costs Per

Thousand Train-Miles Thousand Car-Miles

Maintenance

Index
(1961=100)

Index
(1961=100)

of Way Employees

1961 $ 947.39 100.00 $18.65 100.00

1962 958.71 101.19 18.61 99.78

1963 947.10 99.97 18.28 98.02

1964 956.05 100.91 . 18.31 98.18

1965 982.98 103.75 18.50 99.20

1966 998.54 105.40 18.50 99.20

1967 1,069.12 112.85 19.33 103.65

1968 1,153.30 121.73 20.08 107.67

Maintenance of Equipment Employees

1961 1,584.94 100.00 31.21 100.00

1962 1,608.90 101.51 31.23 100.06

1963 1,586.20 100.08 30.62 98.11

1964 1,579.31 99.65 30.24 96.89

1965 1,618.20 102.10 30.46 97.60

1966 1,634.12 103.10 30.27 96.99

1967 1,732.40 109.30 31.32 100.35

1968 .1,840.70 116.14 32.05 102.69

Source of Basic Data: Interstate Commerce Commission, Transport

Statistics in the United States, Statement

Q-210, and Statement A-300; Association of

American Railroads, Yearbook of Railroad Facts.
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Attachment 25
Page 1

Atehison, Kaon., James*/ 10, 1966

File A 826

C. R. R. Jrhnnon
J. A, Mu/linghl

Below in an excerpt of 01 No_ 23 which met be followel elomely in
the tntere in order that our Management will have detailn concerning all injuries
and m...eidents,

I. arl.911t1-10111:10!!

(a) Initial report ivelndes the followings

1. home, addreen. age. Social Security Nunlier, length of
service, extent of imjurien and whether time lont in enticipatad,
brief deseription of accident inolnding place en: time heppened;
DAMA and address of al/ wit/mimes.. If fatality or lont time injury.
report in to ba made by MIRE including outsidern. treepansers,
employes or passengers,. rare Al] Conserned St. Lonin. General Manager.
Claim. Attorney. Dintriat and Loeal Claim Agente, if mechanical pecple
wand to Chief Mechanical Officer and Mechanical Superintendenti if
M.of W. Lmployen involved, give copy of wire to Chief and Dintrict
Engineer. as well an Road Foreman and Hunter Maahenio. In serious
eases or fatalities. elaim agent should be notified by phone.

Minor injuries; to employes (including orf duty injuries
to employee when kmown) pansengers, trenpannern, and outnidern, to
be made as outlined above by "Mailarnm." except 'All Concerned St.
Lomis." Three *opine of Mailgram to Super-totes:Mont of Safety St.
Louis. Either ,:tre or Mailgram, an the came soy require, is made
by the supervIwor In charge over the auperintcodunt's signature.

Form 52003 addrensed to the Local Claim Agent with copies
to General Manager. Superintendent of Safety. Clime Attorney.
District Claim Agent, and one copy to ?ersonnel Office (B.W.S.) to
be placed on employe 's file. Form 52003 made on employes only and
sent in with writeup. Writeup should include:

(1) What the employe or employes olaism4 /maenad. and how
injury could have been prevented.

(2) Name of mediate eupervieor and nur.ber of injuries
tuxier his nuperviaion ttylato this year.

(3) What mere practice rule or instructions violated.

(4) What corrective action taken or contemplated.
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' (5) If an nneafe too]. equipment or conditton oos,
tributed. the reason in service and whether or not it has been
corrected.

(6) Personal injury record of injured employe.

(7) Service record of employe.

(8) Data resumed service.

(9) If still off advise when last contnntel and antici-
pated date will retinae service.

00) In fatality canes. names.
any surviving dependents.

relationahip and ages of

Close out writeup and Form 52003 should be made as
noon as all information is together, and in no ease later than
thirty days after the injury.

II. groppiw Aecjeyl

Form 24-A "TELEGRAPH REPORT OF HIGHWAY CROS.;IG ACCIDENTSP
is used in waking initial report of any al:cadent involving eollieloa
of train and vehicle at public or private crossings. Transmit by
wire to "All Concerned" if personal injury or subetuntiate damage to
company equipment or prmperty. This wire is to be over superinten,
dent's signature to All Concerned St. Louis, All Concerned Kansas CitY.
Claims Attorney, Superintendent of Safety. Meehanisll Superintendent.
Distriet Engineer. District awl Local Claim Agents.

(a) All arousing accidents regardlese e the amount of
damage or apparent injury to be reported by phone t, the Local Claim
Agent.

(b) It no parson is injured and damage to .aompany property
is nominal. Farm 2°027 may be completed and copies' sent promptly by
mail to General Manager. Superintendent of Safety(3'), one copy to Mr.
J. G. 'German St. Louie, Claims Attorney. Mechanical Superintendent.
District Engineer. District and Local Claim Agents.

All crossing accidents require final witeap to close
out and should include train, engine, direction, lovla and empties,
tonnage. in the charge of (full crew and names); (in cases where there
in no fireman on crew just show crew members, makinl sure to make no
m'antion of the absence of the fireman). location. time, data, hov
.01,saing is protected (flasher lights, gates. standArd eronearm sigma.
,dlothar erossarm signs are on both sides or one aid ,4 of track).
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reedent o:Aurved on main track or yard tr-ch.
clia'rNas train traveled after iavict whother brams

applied iy uorwice or emergent*, application. driw, anti al)

-e-:nientn of ?R7,..inles namon. non. race., renidenoc.
,,:lteat INT injrulos. etc.)9 roman ond addrcsmsd uitnessan.

it400cu nnmhor. (S'
onprrritzto w:eatb.er or not sat was t,t.siiti or
rtopped (a crooning. type of roadway nn to dirt. 064erate. brisk.
Wok tom condlikon ol' cl,anink and opproant., dnuagg to
vohioie. 4NI,40 to eoroiny prrporty, lnnwin to 41qui!.mant. outent
• iojnrion and chother o not ongino bells ringino., headlight burp,
ing 41m, nonoding per Ryan 34(.) and wenthar non-
diticne,(7.4so A/f4,4o/r OecA46,,AW-/Z.

liri.tenpt oral-roma-m:1 to the (lateral Menai:sr with noPinn to
Superintersciont ;..incety. Dintriet nr4Iivnnl Chum Agenta, TN.!Sia

writenpe ba rude nod sent to the enptrintendcrt for nignature.

It connot n over)y waphamised the impro-tooan ri Eetttng

the grourd 1.annf4,11atoYy when iretoroation ifl rown41Te1 on nrrnaing
aacidanto ord p-arronni inyurlen. ru41..ing couplets investigation,
lotting ntltomentis if neeensary. 1,king esmeinotioe of toole. equip-

senta forting nod taAking parnonalXy (not by Usleptora) with t',1 an-
ployes bivolved and thin ila0TUda00 made. known,

,o Ai,hioc.,jhunhe

,(UI DEU
,
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IP) N'BC
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JAMESTOWN, NORTH DAKOTA I RIDAY, JULY 2, 1965

DEMOLISHED — A pickup truck owned by the Northern Pacific Railroad was
turned into a total wreck here this morning after being hit by a switch engine.

(Sun Photo)
+ + +

RR Engineer
Dies After
Crash Here
A heart attack shortly after

a train - truck accident here
early this morning claimed the
life of a Northern Pacific Rail-
road engineer.
Dead is Kenneth W. Berry,. 52,

an employe of the railroad here
since 1939. His body was found
near the engine shortly after the
accident, and he Was dead upon
arrival at a local hospital.
The accident occurred about

2:30 a.m. when a switch engine
driven by Berry smashed broad-
side into a pickup truck owned
by the railroad and occupied by
Clarence King and Floyd Wil-
son. Neither King nor Wilson re-
quired hospitalization, although
King was taken to the hospital
by Police ambulance. He was re-
leased immediately.

Berry was alone on the rive-
unit switching operation when the
mishap occurred.

Funeral services for Mr. Ber-
ry will be held Monday at 10:30
a.m. at Sacred Heart Church in
Fried with Rev. Robert Benson
officiating. Rosary will be re-
cited Sunday evening at 8 p.m.
at the Eddy Funeral Chapel. Bur- ,
ial will be in Calvary Cemetery
here.
Mr. Berry was born April 21,

1913, in Jamestown, the son of
Mr, and Mrs. James T. Berry.;
He attended local schools and
was graduated from Jamestown
High School. He was employed at
the Railroad Store here for a
time and later worked in Port-
land, Ore., for three years. He
began employment with the
Northern Pacific Railway in 1939

(Continued on Page Twelve)

Crash
(Continued From Page One)

as a fireman and for the past
20 years has been an engineer ;
with the railway. His marriage
to Aileen Sprague took place
June 9, 1940, at Wibaux, March 20 of this year.
Mr. Berry was a member of the ,
Brotherhood of Locomotive En-1
girteers and Firemen.

AttclCDMellt ./to

He is survived by his wife;
010M two children, Mrs. Joe Volk (De-

1 ane), Edgeley and James Berry
of Fargo; fi)ur grandchildren; his
!mother, Mrs. Gertrude Berry,
Jamestown; and one brother,
James Berry, Garden Grove, Cal-
if. He was preceded in death
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Attachment 27

The Farnaville Herald 
FARMVILLE, VI ROIN1A, TUESDAY„IUNE 16, 1961

Freak lndtgatai Accident
No one W3,4 inbred in this accident at

the W. C. Newman Company early Thurs-
day morning. The railway company noticed
that the sand boxcar was empty no had the
engineer pull the car away. Unable to see
on that side of the train. the engineer did
not realize that one of Newman's trucks was
still hooked to the boxcar. The powerful
locomotive simply pulled the truck along
with the boxcar several hundred feet until

the truck wedged between the boxcar and
the Buffalo shook Company building, This
tilted the boxcar over and the engineer then
knew mmething was amiss. The old model
truck was a complete loss and it wrecked a
pootioti of the cement company's convey
system as it was dragged across the yard.
While the above picture looks pretty serious,
damage was not too extensive, except to the
truck which is a complete loss.
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Mr. FRIEDEL. Thank you, gentlemen.
That concludes our hearing for today.
The committee will now stand adjourned.
(At the request of the remaining three witnesses, Mr. J. Raymond

McGlaughlin, national legislative representative of the Brotherhood
of Maintenance of Way Employees, Mr. E. L. McCulloch, national
legislative representative, Brotherhood of Locomotive Engineers, and
Mr. William E. Skutt, assistant grand chief engineer of the Brother-
hood of Locomotive Engineers, their statements are being made a part
of the official record instead of presenting them in person in order
that the hearing may be concluded.)

STATEMENT OF J. RAYMOND McGLAUGHLIN, NATIONAL LEGISLA-
p TIVE REPRESENTATIVE, BROTHERHOOD OF MAINTENANCE OF

WAY EMPLOYES

Mr. MCGLAUGHLIN. I am J. Raymond McGlaughlin, national legis-
lative representative of the Brotherhood of Maintenance of Way
Employes with offices in the Railway Labor Building, 400 First Street
NW., Washington, D.C., Mr. Harold C. Crotty, president, had planned
to be here today but because of another commitment he asked me to
appear in his behalf.
Our brotherhood, who represents the employees that build, repair,

and maintain the tracks, bridges, and other structures on all major
railroads in the United States, and on most of the smaller lines, joins
the other railway labor organizations in support of H.R. 14417, H.R.
7068 and S. 1933 with suggested amendments by Mr. Al Chesser, na-
tional legislative representative of the United Transportation Union.
I shall discuss two of the elements which we believe require a general
broadening of the authority of the Federal Government in the field
of railway safety.

First, I shall discuss the effects of carrier road and track mainte-
nance policies on their safety performance; and
Second, I shall review the critical safety problems of the mainte-

nance of way employees.
On May 20, 1969, President Crotty presented a comprehensive state-

ment before the Subcommittee on Surface Transportation of the
Senate Committee on Commerce dealing in considerable detail with
these matters, which I would like to have included in this record, and
at this time I shall summarize his statement briefly and also update
the statistics he gave where they are available.
In the first section of Mr. Crotty's statement—pages 2 to 15—he

reviewed the policies of railway management which have led to the
heavy deterioration of railway track and have thus caused the tremen-
dous increase in derailments.
The critical elements that guarantee safe track conditions are inspec-

tion and maintenance. Railway management has drastically cut back
its track inspection and maintenance forces and has reduced its tie and
rail replacements to a level far below minimum safety standards. The
maintenance of way departments of the class I line-haul railways
employed a total of 237,801 workers in 1950; by 1968 this number
had dropped to 88,000. In 1950, there were 26,000 section and extra-
gang foremen—the employees with the direct initial responsibility
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for track inspection; in 1968, there were only 11,000 such foremen.
In 1950, the section foreman had an average of 10 miles of road under
his supervision; in 1968, the average was 28 miles. On some railroads,
moreover, the length of sections frequently exceeded 100 miles per
foreman. This has been accompanied by a continuing, year by year,
neglect of tie and rail renewals. In the 1930's the railways laid an
average of 46 million crossties in replacement on existing track; in
the 1940's the railways laid an average of 42 million per year; in the
1950's the average dropped to 241/2 million per year; and in the years
1960 to 1967, the average dropped to 14 million. Granted, there has been
some improvement in tie-treating processes that have lengthened the
life of crossties ; however, such improvements cannot explain this
immense cutback in tie replacement. The same trend appears in the
weight of rail laid over the past 38 years. Complete year-by-year
statistics on tie and rail replacements in table 2 are included appended
to his statement.
Track deterioration is a gradual phenomenon, and the resulting in-

crease in track related accidents was quite gradual—but it was con-
tinuous. Table 5, attached to his statement, shows the number of train
accidents due to maintenance of way failures for the year 1961 to 1967.
These figures show the steady increase in accidents that have followed
the deterioration of track. In 1961, 587 train accidents were caused by
track and roadway defects; in 1962, there were 647; in 1963, 702; in
1964, 855; in 1965, 1,148; in 1966, 1,428, and in 1967, 1,844. Most of
the accidents were derailments and their monetary cost in 1967—just
in damage to railway property—was more than $25, million. As these
figures show, there was an increase each year, as the gradual neglect
of track maintenance took its toll, and 1968 was no exception. During
that year, there were 2,128 train accidents caused by defective track
and roadway resulting in more than $32 million damage to railway
property. In this short period of time, the number of track-related
accidents quadrupled.
Mr. Crotty cited a few of the facts and statistics showing how the

reduced maintenance has impaired track conditions and has led to an
enormous increase in accidents. These same circumstances have been
noted also by ICC and DOT officials.
In its 1965 Annual Report to Congress, the ICC noted:
There was a 10.3 percent rise in the number of train accidents reported, with

the major portion of the increase due to derailments caused primarily by faulty
equipment, track conditions, and by highway grade crossing . . .
(Page 73, emphasis added).

Joseph J. O'Connell, former chairman of the National Transpor-
tation Safety Board, in a letter to A. Scheffer Lang (then Adminis-
trator of the Federal Railroad Administration) on April 3, 1968,
commented as follows:

Derailments . . . increased from 2,671 in 1961 to 4,447 in 1966, up 66.5%, and
the rate of derailments per million train miles increased from 4.57 in 1961 to
7.39 in 1966, up 61.7% . . .

Statistics as to derailments resulting from defects in or improper maintenance
of way and structures, which resulted in train accidents, are set forth in detail
in Exhibit B. It clearly shows how progressively deterioration track conditions
are causing derailments.

a
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a

The railroad accident picture is extremely serious. Furthermore, higher speeds,
longer and heavier trains, and the growing carriage of deadly and hazardous
materials may well increase the already serious consequences of unsafe
practices.
(Emphasis added.)

The full text of chairman O'Connell's letter with its exhibits are
appended to Mr. Crotty's statement. (Attachment No. 3)
The Congressmen know, I am sure, of the serious train accident that

occurred at Dunreith, Ind., in 1968. That accident, which was caused
by a broken rail, triggered a general derailment with spillage of
highly inflammable and poisonous materials—an explosion and a 10-
hour fire which destroyed a cannery and seven homes. The whole town
was evacuated for 2 days. The Board's findings as to the cause were as
follows:
The Safety Board found that the initial derailment was caused by "the broken

rail within the compromise joint where two different sizes of rail were joined."
Contributing to it, the Board said, was "inadequate track maintenance which
left the joint unsupported and allowed the development of the break in the rail."
The remedy for the crack in the joint would have been Pennsylvania's replace-

ment of the cracked rail, the Board said. It contrasted the $50 cost of this routine
maintenance step to the more than $1,000,000 cost of the accident to Penn
Central—the now-merged Pennsylvania and New York Central Railroads—as
well as the 'unestimated but very substantial costs' to others.

The full text of the Board's release has been appended to Mr.
Crotty's statement. (Attachment No. 4)
Thus, the facts are clear. Railway maintenance decisions have per-

mitted the condition of the road and track to deteriorate to a degree
that makes train operations critically unsafe. Track-related accidents
have trebled in the years since 1961.
In 1968, legislative proposals to broaden Federal authority in this

field were made by the Department of Transportation. Railway labor
supported the proposals; railway management attacked them. Basic
to the railway management position was a contention that Federal
controls were not needed; that railway safety was vital to the industry,
and that the industry, itself, would correct any conditions that need
correction.
These contentions, in response to the Department of Transporta-

tion's legislative proposals, were made just 2 years ago. In the months
which have elapsed since those statements were made, the railroads
have taken no meaningful action whatever to improve the conditions
which have produced the collapse of railway safety. The number of
track workers has continued to decline, the condition of the track has
not improved, and railway accidents have continued to increase.
During 1968, there were 8,028 accidents, 5,487 of which were derail-

ments. This was the largest number of train accidents and derailments
in any year during this decade; 2,062 of these derailments were caused
by defects in or improper maintenance of track and roadbed, an in-
crease of 262 over 1967.
One response of the industry to this terrible record has been to

assemble some statistics to contradict the published records of track-
related accidents. These statistics suggest that, even if such accidents
have increased, railroad track conditions have not really worsened.
Details from this study are included in Mr. Crotty's statement. (Pps.
10-12.) I believe it unnecessary to discuss orally these absurd
contentions.



252

The railroads' failure to maintain their track is directly traceable
to top management decisions which have denied the funds requested
by their track departments for much needed maintenance work. This
policy was the subject of an analysis in Railway Age, the trade journal
of the railway industry in an article on January 22, 1968:
. . . The effects of this policy can be plainly seen by citing figures for a

number of roads showing what the engineering departments hoped to get in
1967 and what they actually got. On railroad A, for example, the chief engineer
at the end of 1966 estimated that his forces would lay nearly 50,000 tons of
new rail in tracks for replacement purposes in 1967. By the end of 1967 this
figure had shrunk to less than 30,000 tons. On railroad B the chief engineer
said at the end of 1966 that he expected to lay nearly 55,000 tons of new rail
in replacement in 1967. Actually, he laid little more than half this amount.
Then there is the sad case of railroad C for its 1967 rail-laying program this

road purchased welded and distributed along its tracks a total of more than
fifty miles of new rail. At year's end none of this rail had been inserted in the
tracks.

In later summary comments, the Railway Age study revealed that
out of 36 railroads surveyed, 27 of them fell short of fulfilling their
planned replacement programs in the year 1967.
I conclude this section of my comments with this observation: We

cannot depend on the assurances that will be given here by represent-
atives of the railroads that they can and will correct this situation. If
no expansion of the Federal authority in this area is enacted, the rail-
ways this year, next year, and every year in the foreseeable future
will continue to neglect their vital maintenance tasks when any other
objectives interfere. The years 1965 and 1966 were quite profitable for
the railways and they had ample funds to raise their maintenance
standards and make up for the accumulated undermaintenance of the
past. But, they did not do it. In both 1967 and 1968 no substantial
improvement was made—and, as we have seen, train accidents con-
tinued to increase. Only if authority to act in this areas is granted to
the Department of Transportation, can we look forward to a general
revision in track maintenance policies; only then can we expect a
significant improvement in the railroad safety record.
I turn now to the personal hazards that affect the employees rep-

resented by our brotherhood covered in part II of Mr. Crotty's state-
ment beginning on page 15. These hazards arise as the result of
three types of circumstances:
(a) A major source of danger lies in the continuing exposure to

traffic over sections of the track where the men are working;
(b) A second hazard problem lies in the need to operate small

track cars over the line of railroad with potential conflicts and col-
lisions with other traffic ;
(c) Lastly, there is the problem of hazards arising in transporta-

tion of track forces in highway vehicles.
I shall discuss each of these elements of hazard separately.
Road and track maintenance work, of necessity, must be performed

without causing regular railway traffic to stop or be seriously delayed.
Thus, trains continue to move over the roadway—on the same track
or on •an adjacent track—while the section or extra-gang crews are
working. This circumstance makes a natural and normal hazard for
track workers thus occupied. For many years it was the practice of the
railroads to station flagmen to warn approaching trains of the presence

4
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of workmen on or near the track. The need for flag protection would
hardly seem to warrant elaboration; nevertheless, some railroads are
not furnishing such protection, and where such deficiencies exist,
there are no controls by the organization, or by the Federal Govern-
ment to take corrective action. If an accident occurs, statistics are
collected, investigations are conducted; but no positive action can be
undertaken.
This situation becomes particularly critical in instances where the

crew has been drastically reduced to a very few men, and it is not
possible to assign flagmen in both directions from such minimum
crews.
A recent development is the attempt of various carriers to use

radios as a means of communication and as a substitute for flagging.
A radio can be a very temperamental and unreliable device, particu-
larly when it is on a moving vehicle. Radio is not sufficiently reliable
to be used as the only safeguard to protect working crews from ap-
proaching traffic. The men, while working, are preoccupied, their
equipment makes a lot of noise, and even if the radio works perfectly,
they may not hear a message warning of an approaching train.
Furthermore, radios do not always work perfectly, and reception is
affected by terrain, physical obstructions, weather conditions, and
other circumstances.
In Mr. Crotty's statement on pages 17 to 19, he described an ac-

cident on the Santa Fe Railway which resulted from the use of radio
in place of flagging. Four maintenance-of-way men met their death as
the result of the failure of radio communication to provide an adequate
warning of an approaching train.
A second major hazard for maintenance-of-way employees arises

in the need for them to travel over the road on track motorcars and
other roadway equipment. In 1967, six men were killed and 306 were
injured in these types of accidents (table 6). In 1968, six men were
killed and 288 were injured. The use of track motor cars is declining.
However, as long as any of them continue in service, their operation
will constitute a hazard for our forces. Under existing laws, the
Government can exercise no controls over this dangerous area of
operation.
In recent years, track forces have been transported in highway

vehicles as a substitute for track motorcars. Satisfactory vehicles, prop-
erly equipped, should provide a much safer and more efficient means
of moving our forces. However, most vehicles used by the railways
do not meet adequate safety standards. Listed in Mr. .Crotty's state-
ment (pp. 21 and 22) are 10 standards which we believe must be
satisfied to make highway vehicle travel safe for maintenance-of-way
crews. Few of the vehicles in service meet such standards, and there
have been hundreds of casualties by trackmen as a result. Appended
to his statement in table 7 is a listing of a number of such accidents
that occurred in recent years. Since the date of the last accident
(February 12, 1969) there have been 31 accidents involving highway
vehicles resulting in the death of one employee and 39 injuries.
Also included as table 8 appended to his statement are statistics

on the total casualties in the maintenance-of-way department and.
specifically for track and roadway laborers who are subject most di-
rectly to the hazards of this work. The figures for laborers are the
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most significant information available on the trend of hazards for our
people. There was a substantial decline in employment during the
period from 1961 to 1967 and some decline in casualties is to be ex-
pected. Yet, the number of deaths, although variable over the period,
has not declined. The death rate per million man-hours increased from
0.18 in 1961 to 0.28 in 1967, an advance of 55 percent.
I have emphasized the elements in the railroads' safety record that

are most vital to the employees represented by our brotherhood. Since
road and track maintenance employees must bear direct responsibility
for track failures, they are gravely concerned with the off-and-on
decisions that have so heavily affected their work, and have brought on
the wretched condition of railway track and roadway with the result-
ing increase in related accidents. They are concerned also with the per-
sonal hazards in their jobs which are not improving and, for some
groups, are getting substantially worse. The lesson of the last 4 or 5
years is clear. The railroads will do little or nothing to correct this
situation unless they are directed to do so by the Federal Government.
The situation becomes all the more serious when it is realized that

only 3 percent of the items causing rail accidents and casualties
are now covered by Federal law.
There is now no Federal control over most equipment; no control

over maintenance of tracks, roadways, tunnels or structures such as
bridges, depots and clearance; no authority over railroad yards, shops
or freight houses; no authority over safety of operating practices..

Consequently, the proposed legislation to make such Federal action
possible is vital because it would close this critical gap.
I thank you for the opportunity to present this statement and for

your attention to my remarks.
(Mr. Harold C. Crotty's statement, referred to follows:)
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STATEMENT OF HAROLD C. CROTTY, PRESIDENT, BROTHERHOOD OF MAINTENANCE OF
WAY EMPLOYES BEFORE THE SUBCOMMITTEE ON SURFACE TRANSPORTATION, COM-
MITTEE ON COMMERCE, UNITED STATES SENATE—MAY 20, 1969

I am Harold C. Crotty, President of the Brotherhood of Maintenance of Way
Employes with headquarters in Detroit, Michigan, at 12050 Woodward Avenue.
Our Brotherhood represents the employees who build, repair, and maintain the
tracks, bridges and other structures on all major railroads in the United States
and on most of the smaller lines. I am a member of the Railway Labor Executives
Association and I join the other associated organizations in support of S. 1933. I
shall discuss two of the elements which, I believe, require a general broadening of
the authority of the Federal Government in the field of railway safety:

First, I shall discuss the effects of carrier road and track maintenance policies
on their safety performance; and

Second, I shall review the critical safety problems of the maintenance of way
employees.
At the outset, I would like to refer somewhat more specifically to the work and

responsibilities of the employees I represent. During 1968, class I railways in
line-haul service operated a total of 551 million freight and passenger train-miles.
Freight trains ranged in size up to 250 and 300 cars; freight train speeds vary
widely, but many trains pulling thousands of tons of freight run as fast as 60 and
70 miles per hour. Passenger train speeds, of course, were much greater on the
average and some trains now in service are running over 100 miles per hour. Many
freight trains included cars, containing highly volatile and explosive liquids and
compressed gases—gasoline, propane, butane, anhydrous ammonia, and other
hazardous commodities.
Safe movement of all railroad traffic—freight and passenger—is dependent on

the condition of the track over which the trains move. The critical elements that
can guarantee safe track conditions are inspection and maintenance. Every foot
of rail, every crosstie, every switch, every railroad and highway crossing, every
bridge and trestle, every culvert and tunnel, all track fastenings and fittings
should be constantly and carefully inspected and maintained. Many things, of
course, can cause railroad accidents, but no single element or group of conditions
is more critical than the condition of the track over which railroad traffic moves.
The employees represented by our Brotherhood have the direct responsibility for
track inspection and maintenance.

I. CARRIER TRACK AND ROADWAY MAINTENANCE POLICIES AND RAILWAY SAFETY

The amount of railroad track maintenance work done, and the number of
maintenance of way Workers employed for that purpose are determined by rail-
way corporation management. As the facts demonstrate, the policies adopted by
railway corporation management in recent years have directly impaired the
condition of the track over which railway trains move and have led to a serious
deterioration of the railway safety record. The railroad industry has substantially
lowered its standards of track maintenance during this decade of the 1960's. The
number of maintenance of way employees has declined heavily; rail and tie
replacement work has been neglected; and, as a direct consequence, railway
accidents caused by track and roadway defects have increased.
The level of track maintenance activity on the railroads is directly measurable

by the number of track workers employed and the volume of rail and tie replace-
ments installed. The maintenance of way departments of the Class I Line-haul
railways employed a total of 237,801 workers in 1950; by 1968, this number had
dropped to 88,113. In 1950, there were 26,000 Section and Extra-gang foremen—
the employees with the direct initial responsibility for track inspection; in 1968,
there were only 11,000 such foremen. In 1950, the section foreman had an average
of 10 miles of road under his supervision; in 1968, the average was 28 miles.
On some railroads, moreover, the length of sections frequently exceeded 100 miles
per foreman. In 1950, 2,137 man-hours were worked by employees in the main-
tenance of way department for each mile of road operated; in 1968, the com-
parable hours were only 894 per mile of road. There have been improvements
in some work methods; a great deal of track work has been mechanized; some
materials used have been improved; but, overall, the drop in man-hours and the

44-340 0 - 70 - 18
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increase in miles per crew are due to a decline in inspection and maintenance
standards. Table 1 attached gives employment figures for the period since 1936.
Track deterioration is a gradual phenomenon. Fluctuations in the level of track

repair work are inefficient and costly to the carrier. However, a temporary drop
in maintenance in one year may not have a permanent effect in impairing track
conditions if a higher than normal repair program is instituted in the next year.
But a continuing, year-after-year, neglect of essential maintenance can only
result in chronic, recurring, track failures and in resulting derailments. In the
1930's (a decade of desperate economic depression) the railways laid a yearly
average of 46 million crossties in replacement on existing track; in the 1940's
(even with the wartime manpower and material shortages) the railways laid
an average of 42 million per year; in the 1950's the average dropped to 241/2
million per year; and in the years 1960 to 1967, the average dropped to 14 mil-
lion. Granted, there has been some improvement in tie-treating processes that
have lengthened the life of crossties since 1940. Such improvements cannot
explain this immense cutback in tie replacement. The same trend appears in
the weight of rail laid over the past 38 years. I have included complete, year-by-
year, statistics on tie and rail replacements in Table 2 appended to this statement.
As I stated, the track deterioration has been gradual. It would not be expected

that the effect of under-maintenance would show up dramatically in any one year.
Rather, it would show up as a slow but inexorable growth in track failures. The
accident figures show that this is exactly what has happened. Table 5 shows
the number of train accidents due to maintenance of way failures for the years
1961 to 1967. (Earlier data are not comparable to these figures, and the 1968 fig-
ures are not yet available.) These figures show the steady increases in accidents
that have followed the deterioration of track. In 1961, 587 train accidents were
caused by track and roadway defects; in 1962, there were 647; in 1963, 702; in
1964, 855; in 1965, 1,148; in 1966, 1,428, and in 1967, 1,844. Most of the accidents
were derailments and their monetary cost in 1967—just in damage to railway
property—was more than $25,000,000. As the figures show, there was an increase
each year, as the gradual neglect of track maintenance took its toll. In this short
period of time, the number of track-related accidents increased three-fold.
Track foremen are professionals. They are trained by long experience to rec-

ognize conditions of decay and wear in track and crossties. Many of the individ-
ual conditions identified as the specific underlying causes of accidents are con-
ditions that section foremen—given sufficient opportunity—could have detected
and corrected. In 1961, for example, there were only 17 accidents specifically
related to "decayed or worn crossties." In 1967, there were 104 such accidents.
The increase in accidents was a consequence of the deterioration of the ties be-
cause of the drop in maintenance. The fact that the condition had not been iden-
tified before the accidents occurred indicates the increase in the time and space
burdens on the individual foreman. You just can't cover 28 miles as efficiently as
you can cover 10 miles in a given period of time. Track inspection is a critical
factor, and it becomes even more vital as the general condition of the track
deteriorates.
Our members maintain all railroad bridges and trestles and the tracks leading

up to and over such structures. In recent years there have not been a great
many bridge accidents; however, the accidents that do occur are likely to be
extremely serious. Two years ago, on February 24, 1967, a derailment due to
"improperly maintained track" occurred on a bridge crossing the Hughes River
in West Virginia. A westbound passenger train—the National Limited—was de-
railed on the bridge while moving at a speed of 43 miles an hour. Four of the
five passenger cars overturned, one falling into the river. The flagman, a train
porter and two passengers were killed. The conductor, 48 passengers, and one
off-duty employee were injured. I have appended a picture of this accident and
the full text of the National Transportation Safety Board's investigation of
this accident to the statement.

Another very serious accident occurred when a timber trestle broke away
on the Camas Prairie Railway (a joint subsidiary of the Union Pacific and the
Northern Pacific) at Reubens, Idaho on December 13, 1966. This accident in-
volved a freight train, three cars of which fell 100 feet into the valley. Fortu-
nately, no one was injured in this accident. The cost, however, was substantial,

;;;
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and the railroad estimated it would require $150,000 to rebuild the trestle. Apicture of this accident is attached.
I have also attached pictures showing the consequences of three other seriousbridge accidents.
Bridge derailment, Phoenix, Virginia, Virginian Railway (N&W), caused bybroken rail. Thirty-eight cars of fifty-one-car train fell into Cub Creek and toreup trestle. There were no injuries. Derailment of St. Louis and San Francisco

freight on Gasconade River Bridge near Newburg, Missouri. Twenty-one cars
were involved, one of which crashed through bridge and landed in river. Bridge
badly damaged, necessitating rebuilding.

Illinois Central Railroad derailment near Galena, Illinois on bridge. Forty-
three of the ninety-three cars in train derailed and bridge badly damaged. There
were no injuries.
I have cited a few of the facts and statistics showing how the reduced mainte-

nance has impaired track conditions and has led to an enormous increase in
accidents. These same circumstances have been noted also by I.C.C. and D.O.T..
officials.
In its 1965 Annual Report to Congress, the I.C.C. noted:
"There was a 10.3 per cent rise in the number of train accidents reported,

with the major portion of the increase due to derailments caused primarily by
faulty equipment, track conditions, and by highway grade crossings . . ." (page
73, italic added)

Joseph J. O'Connell, Chairman of the National Transportation Safety Board,
in a letter to A. Scheffer Lang (then Administrator of the Federal Railroad Ad-
ministration) on April 3, 1968 commented as follows:
"Derailments . . . increased from 2,671 in 1961 to 4,447 in 1966, up 66.5%,

and the rate of derailments per million train miles increased from 4.57 in 1961
to 7.39 in 1966, up 61.7% . . .
"Defects in or improper maintenance of way and structures accounted for

21.6% of all derailments in 1961 and this increased to 31.2% in 1966. Further,
both in numbers and in proportion to total derailments, those caused by defects
in or improper maintenance of way and structures have become an increasingly
significant factor in derailments, increasing by 140% and by 44.5% respectively."
Chairman O'Connell's letter further emphasized the deterioration of track

and its effect on accidents:
"Statistics as to derailments resulting from defects in or improper main-

tenance of way and structures, which resulted in train accidents, are set forth
in detail in Exhibit B. It dem*/ shows how progressively deteriorating track
conditions are causing derailments.
"The railroad accident picture is extremely serious. Furthermore, higher

speeds, longer and heavier trains, and the growing carriage of deadly and
hazardous materials may well increase the already serious consequences of
unsafe practices." (Italic added.)
I have appended the full text of Chairman O'Connell's letter with its Exhibits

at the end of my statement.
The most recent specific findings in this connection were those which resulted

from an extended investigation of a particular Penn-Central derailment at
Dunreith, Indiana, last year. The report of the National Transportation Safet3
Board was released on January 16, 1969. I quote briefly from the Board's news
release summarizing the findings with respect to this accident:
"The National Transportation Safety Board today reported on a railroad

4 derailment, explosion and fire January 1, 1968, which threatened the entire town
of Dunreith, Indiana, forced its evacuation, and cost the railroad more than
$1,000,000.
"In issuing its report, the Safety Board termed the case 'a classic demonstra-

tion of the potential public disaster and the economic loss which can result from
a simple railroad derailment.'
"The derailment of one car in a 98-car westbound Pennsylvania Railroad

freight train triggered a general derailment involving a passing 106-car east-
bound Pennsylvania freight. Spillage of highly flammable and poisonous cargo,
an intense fire, and the explosion of one tank car resulted. The explosion and 10-
hour fire destroyed a cannery—Dunreith's major industry—and seven homes.
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Eighty-seven other homes and businesses were damaged, and the town of about
250 was evacuated for two days. Cyanide pollution of area water required health
protection measures for months after the accident. There were, however, no
fatalities and only a few minor injuries.
"The Safety Board found that the initial derailment was caused by the

broken rail within the compromise joint where two different sizes of rail were
joined.' Contributing to it, the Board said, was 'inadequate track maintenance
which left the joint unsupported and allowed the development of the break in
the rail.'
"The remedy for the crack in the joint would have been Pennsylvania's re-

placement of the cracked rail, the Board said. It contrasted the $50 cost of this
routine maintenance step to the more then $1,000,000 cost of the accident to
Penn Central—the now-merged Pennsylvania and New York Central Railroads—
as well as the ̀ unestimated but very substantial costs' to others."
The full text of the Board's release has been appended.
Thus, the facts are clear. Railway maintenance decisions have permitted the

condition of the road and track to deteriorate to a degree that 'makes train
operations critically unsafe. Track-related accidents have trebled in the years
since 1961.
Last year, legislative proposals to broaden Federal authority in this field

were made by the Department of Transportation. Railway labor supported the
proposals; railway management attacked them. Basic to the railway mange-
ment position was a contention that Federal controls were not needed; that
railway safety was vital to the industry, and that the industry, itself, would cor-
rect any conditions that need correction.
These contentions, in response to the Department of Transportation's legis-

lative proposals, were made just one year ago. In the months which have elapsed
since those statements were made, the railroads have taken no meaningful ac-
tion whatever to improve the conditions which have produced the collapse of
railway safety. The number of track workers has continued to decline. The
condition of the track has not improved, and railway accidents have continued
to increase.
In the last six months of 1968, there were 3,954 train accidents, 2,701 of which

were derailments. This was the largest number of train accidents and derail-
ments in any comparable July to December period during this decade. '
Railway policy makers have done nothing to make the improvements in their

road and track that are needed to correct these hazardous conditions. However,
there is evidence that they have become aware of the mounting public concern
over their deplorable safety record. In a recent feature article in Railway Age
(the principal railway industry trade journal), a unique statistical analysis
was presented which endeavored to show that accidents reported by the govern-
ment as having been caused by track defects conflicted with statistics showing
the actual condition of the track. The article, entitled "Derailment Analysis:
What Part Do Rail Failures Really Play?", was a summary of a "statistical
investigation" by a Mr. G. M. Magee, Assistant Vice President of the Associa-
tion of American Railroads. The substantive part of the investigation developed
data on reported "service failures" of track and "detected rail failures" ele-
ments for which the A.A.R. research department claims to maintain adequate
records. These records show that there has been no increase whatever either
in "detected rail failures" or in reported "service failures" 'between 1962 and
1966. In spite of this statistical trend, the writer conceded that reported track-
related train accidents had increased by about 100 per cent between those two
years. This anomaly led to the following conclusion:
"It can only be concluded, therefore, that the increase in the number of train

accidents attributed to rails and joints is due either to conditions which caused
a greater likelihood of a derailment occurring from a broken rail in 1966 than in
1962, to a greater cost of derailments in 1966 than in 1962 (making a larger per-
centage of them reportable as train accidents under the criteria of a personal
injury or cost of damage to track and equipment of $750 or more) or to a greater
proportion of train accidents occurring on other than main line tracks in 1966
than in 1962. (AAR statistics on rail failures cover only mainline tracks whereas
DOT figures apply to all tracks.)"
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The balance of the article explores the three possible explanations, but produces
only some half-hearted conclusions. The main emphasis is on the carriers'
favorite "inflation" effect argument; here, it is concluded:
"'From this review,' he reported, 'I do not believe that increasing the limit of

cost from $750 to a larger amount that would reflect inflation of cost of labor
and material would reduce the reportable train accidents in the period studied
by more than 10% at the most. For 54 derailments I reviewed, only four had a
reported cost for damage to track and equipment within the range of $750 to
$1,000.','
The Magee statement further suggests that much of the increase in accidents

probably occurred in branch line or yard operations and at slow speed's, implying
that the increase is not as serious as the raw safety statistics would indicate.

• This, however, conflicts with the fact that the average cost per accident caused by
track failures increased from $12,920 in 1962 to $15,490 in 1966—the two years
compared in the Magee analysis. Thus, accidents appear to have been more
serious in 1966 than in 1962.
The Magee "analysis" is very significant. It shows that the railroads are

• concerned with their public image—with the impact their deplorable safety
record is having on the traveling and shipping public and on the Senate and the
Congress of the United States. Taken together with their failure to make any
serious efforts in the last year to improve the condition of their road and track,
this article demonstrates very clearly why the railways cannot continue to be left
free from regulation in this area. The railroads. should be devoting every re
source they possess to a correction of the conditions which have caused accidents
to increase; instead of such action, they have given us a statistical apologia.
We, of Railway labor, know the underlying cause of the carriers' neglect of

track inspection and maintenance. The track engineers in the maintenance de-
partments know the condition of their track and know that only a heavy increase
in maintenance work can correct the situation. On most railways, the mainte-
nance supervisors regularly request ample allocations of funds to do the job.
But the money decisions are made elsewhere, and the programs for the needed
work are not provided. This is not just my notion of what occurs. Railway man-
agement has admitted it many times. Let me cite an example of this phenomenon.
The year 1966 was the highest freight traffic year in railroad history. Revenue

ton miles exceeded 738 billion—higher even than the World War II peak of
1944. Gross Revenues were close to the all-time high in that year, almost equal-
ing the record year of 1953. Net Income after all expenses, charges and deprecia-
tion reached 903.8 million, the second best on record—just under the 1955 all-
time peak. Total cash flow including net income and depreciation accruals
reached an all-time record of 1.6 billions of dollars. This was 1966, and the car-
riers entered 1967 with their cash resources at an unprecedented high. In 1967,
they declared over $500 million in cash dividends, the highest level in the in-
dustry's history. We may assume that maintenance engineers made some plans
to catch up on their under-maintenance problem in 1967—to do something about
the deplorable condition of the roadway and track. But, the maintenance catch
up did not happen. The following summary statement was made in a review of

• maintenance operations for the year 1967 by M. H. Dick, Engineering Editor of
Railway Age in the issue of that trade journal of January 22, 1968:
"In 1967 railroad properties, meaning especially the tracks, gained no strength

and might even have lost some.
"In 1968 it appears that these properties will pick up some much-needed

strength but not a great deal considering the demands being made upon them.
"Which is to say that in 1967 the engineering departments of many railroads

found themselves dealing with retrenchment-minded management . . .
". . . The effects of this policy can be plainly seen by citing figures for a num-

ber of roads showing what the engineering departments hoped to get in 1967 and
what they actually got. On railroad A, for example, the chief engineer at the end
of 1966 estimated that his forces would lay nearly 50,000 tons of new rail in
tracks for replacement purposes in 1967. By the end of 1967 this figure had
shrunk to less than 30,000 tons. On railroad B the chief engineer said at the end
of 1966 that he expected to lay nearly 55,000 tons of new rail in replacement in
1967. Actually, he laid little more than half this amount.



260

"Then there is the said case of railroad C. For its 1967 rail-laying program
this road purchased, welded and distributed along its tracks a total of more than
fifty miles of new rail. At year's end none of this rail had been inserted in the
tracks.
"With tie renewals the picture was somewhat the same. Near the end of 1966

a total of 36 railroads furnished this magazine with figures showing the number
of ties each railroad expected to insert in track for renewal purposes in 1967.
Approaching the end of 1967 the same roads provided figures showing the num-
ber of new ties they had actually inserted during the year. Examination of the
figures showed that on 27 of the 36 roads the number of ties inserted in tracks
during the year fell short of the earlier statements, some of them by considerable
amounts. On only nine of the reporting roads did the number of ties inserted in
tracks in 1967 exceed the earlier projections.
"It should be emphasized that the, estimates of individual railroads for both

rail and tie renewals for 1967 were in each case made by the chief engineer or a
comparable officer. In many cases the figures had doubtless been approved by
management. At the very least it can be assumed that, in making their projections
or rail and tie renewals, the chief of engineers felt reasonably sure they would be
able to go ahead with the projected plans.
"Clearly there were forces at work in 1967 that seemed bent on interfering with

A f / TV programs. Retrenchment by management was one of these and no doubt
the most important. Other forces that might have been at play were shortages of
labor in some areas and perhaps, here and there, a dearth of crossties. However,
it is safe to say that the over-all effect of these latter two factors was negligible,
leaving retrenchment as the main culprit." (Railway Age, January 22, 1968,
emphasis added)
I conclude this section of my comments with this observation: We cannot de-

pend on the assurances that will be given here by representatives of the railroads
that they can and will correct this situation. If no expansion of the Federal au-
thority in this area is enacted, the railways this year, next year, and every year in
the foreseeable future will continue to neglect their vital maintenance tasks when
any other objectives interfere. The years 1965 and 1966 were quite profitable for
the railways and they had ample funds to raise their maintenance standards and
make up for the accumulated under-maintenance of the past. But, they did not do
it. In both 1967 and 1968, no substantial improvement was made—and, as we have
seen, train accidents continued to increase. Only if authority to act in this area
is granted to the Department of Transportation, can we look forward to a general
revision in track maintenance policies; only then can we expect a significant
improvement in the railroad safety record.

II. SAFETY PROBLEMS OF THE MAINTENANCE OF WAYS EMPLOYEES

I turn now to the personal hazards that affect the employees represented by our
Brotherhood. These hazards arise as the result of three types of circumstances:

(a) A major source of danger lies in the continuing exposure to traffic
over sections of the track where the men are working;
(b) A second hazard problem lies in the need to operate small track cars

over the line of railroad with potential conflicts and collisions with other
traffic;
(c) Lastly, there is the problem of hazards arising in transportation of

track forces in highway vehicles.
I shall discuss each of these elements of hazard separately.

A. The basic dangers in track work
Road and track maintenance work, of necessity, must be performed without

causing regular railway traffic to stop or be seriously delayed. Thus, trains con-
tinue to move over the roadway—on the same track, or on an adjacent track—
while the section or extra-gang crews are working. This circumstance makes a
natural and normal hazard for track workers thus occupied.
For many years it was the practice of the railroads to stat ton flagmen to warn

approaching trains of the presence of workmen on or near the track. The need
for such protection would hardly seem to warrant elaboration. Approaching
trains are often obscured by brush or trees along the right-of-way, by curves, by

a
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rain, fog, falling or blowing snow, or similar conditions. Men absorbed to theirwork can become oblivious to outside distractions. The noises they create whilethey work—particularly when using heavy power equipment—will drown out
the whistle or other warning sounds of an approaching train.
I say the need for such flag protection is quite obvious; nevertheless, some

railroads are not furnishing such protection, and where such deficiencies exist
there are no controls by the organization or by the Federal Government to take
corrective action. If an accident occurs, statistics are collected, investigations are
conducted, but no positive action can be undertaken.
This situation beomes particularly critical in instances where the crew has

been drastically reduced to a very few men, and it is not possible to assign flag-
men in both directions from such minimum crews.
Here is an example of the hazards our men face. On June 18, 1965, a track

crew was working on the main track of the Delaware and Hudson near Dickson
City, Pennsylvania operating a boltmaster machine. A mine-run train, moving
on this track, failed to stop in time to avoid a collision with this machine. The
Assistant foreman was killed and two other members of the crew suffered serious
injuries. The carrier's T-form report showed the accident was due to "failure
to provide adequate protection for track car equipment occupying a main track."
The proposed legislation would give the Department of Transportation the

needed authority to take action designed to prevent the recurrence of accidents
of this nature on this railroad and other carriers.
A recent development is the attempt of various carriers to use radios as a

means of communication. A radio can be a very temperamental and unreliable
device, particularly when it is on a moving vehicle, but a leading radio and tele-
vision company stated in an announcement that "maintenance-of-way crews are
warned advance of oncoming trains from both directions by a new radio control
repeater system" which it had developed.
The problems arising in the use of radio for warning purposes are illustrated

by an accident which occurred January 2, 1964, in the vicinity of Yampai, Ari-
zona, on the Atchison, Topeka & Santa Fe Railway (ICC Railroad Accident In-
vestigation Report No. 4006).
This accident involved a collision between a train and a mechanized main-

tenance-of-way repair crew, and resulted in the death of four maintenance-of-
way employees.
The crew involved consisted of nine men. The equipment in use included an

op-track tie-tamping machine weighing about 15,000 pounds and 16 feet 2 inches
in length, and an on-track combination power jack and tie-tamping machine
weighing about 8,700 pounds and 11 feet 5 inches in length.
Under favorable conditions, equipment of this kind can be placed on or re-

moved from the track in approximately 10 minutes. Under unfavorable condi-
tions, a longer period of time is required. Under rules and regulations of most
railroad companies, equipment of this kind is not to be placed on a track in serv-
ice unless flagging protection is afforded in both directions.
The A.T. & S.F. Railway is one of the carriers that has attempted to provide

protection through the use of radio equipment furnished to maintenance-of-way
crews and the personnel of approaching trains. The noise of the machinery in a
mechanized crew seriously interferes with any discussion, including comunica-
tions transmitted by radio. In this particular instance, radio reception was de-
wribed as generally poor in the area of the accident. This was due to the terrain,
which included very deep rock cuts together with mineral deposits in the vicinity.
In addition, evidence given at the hearing held following this accident indi-

cated that the verbal instructions issued in connection with the use of radio
equipment were conflicting and subject to misunderstanding. Radio communi-
cation as a means of protection failed completely to prevent this accident.
We have strongly protected the use of radios in this way, but government has

no authority to act in this area. In a letter dated May 22, 1964, addressed to
former Congressman John B. Bennett, Chairman Abe McGregor Goff of the In-
terstate Commerce Commission said:
"While the Interstate Commerce Commission administers a number of laws

intended to promote the safety of railroad employes, none of those statutes con-
fers upon the Commission any jurisdiction over operating rules and practices
of the carriers.
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"Accordingly, in the absence of appropriate legislation by the Congress the
Commission is without authority to take any action to require the discontinu-
ance of the use of the radio as a means of protection in connection with track
construction or maintenance, and to require instead the use of the usual flagging
procedures in effect in the railroad industry.
"I am unable at this time to express any opinion as to the relative merits of

these two methods of protection."
The proposed legislation would authorize the Department of Transportation

to investigate and issue such rules and regulations as it determined were needed
with respect to adequate protection for employees at work under traffic.

B. Hazards in track motor car operation
A special area of hazard arises for track workers who travel over the road on

track cars. The use of track cars to transport work forces has declined substan-
tially in recent years and one would expect a similar drop in casualties. Never-
theless, workers are killed or injured each year in accidents involving track
cars. In 1965, 4 men were killed and 212 were injured in track car accidents;
in 1966, there were 7 killed and 251 injured; in 1967, there were 6 killed and 306
injured. Table 6, appended, lists the casualties and casualty rates in such ac-
cidents for the years 1961 to 1967.
As long as any of these cars continue in service, their operation will con-

stitute a hazard for track forces. Under existing laws, the government can
exercise no controls whatever over this very dangerous area of operation.

C. Hazards in the transportation of track forces in highway vehicles
As I have stated, the use of track motor cars is declining. In their place, track

forces are being moved by trucks on public highways. If the present trend con-
tinues, trucks may supplant track motor cars entirely within a few years, except
in territories where the terrain or location of adequate highways are such that
efficient movement of personnel must be made on the track.

It is not unusual practice for tools, materials, equipment, and even gasoline
to be hauled in the same truck as the employees. In some instances, track motor
cars or push cars are also loaded into the truck for transportation from one
rail point to another. A number of safety aspects, therefore, are involved in the
use of highway trucks.

1. The truck should be suitable for the transportation of passengers. (Accident
reports reveal various instances in which employees riding in trucks have been
killed or injured when they were thrown over the low railing of an open truck
when the truck lurched suddenly.)

2. Employees should not be transported in the same truck as tools, equipment,
or material.

3. Combustibles should not be hauled in the same truck as the employees.
4. The space occupied by the employees should be covered, heated, and lighted.
5. There should be means of communication between the passengers and the

driver.
6. Suitable seats or benches, securely fastened, should be provided so that

employees will not have to stand or sit on the floor.
7. The truck should contain a first-aid kit and a fire extinguisher.
8. The underfooting in the truck should be safe (not slippery from materials

hauled, et cetera).
9. A safe means of ingress and egress from the passenger compartment should

be provided, and there should be handholds and slip-proof ladder.
10. The truck should be maintained in mechanically safe condition.
I do not think it can be denied that each of the foregoing points is a necessary

requirement for safety. I can say quite frankly, however, that is a rare instance
when a truck being used by a railroad in maintenance-of-way service even ap-
proaches these minimum safe standards.
Laws governing the transportation of railroad employees on the public high-

ways have been sought in the various States, but this legislation has been strongly
opposed by the railroads and most State legislatures have failed to act.
In only five States—Michigan, Oregon, Utah, Oklahoma. and Missouri—do we

have laws of this nature at the present time; and even these laws are entirely
inadequate to remedy the situation. Failure of the States to act in this area has
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made necessary the passage of the proposed legislation which would give the
Department of Transportation the needed authority in this field of safety.
To illustrate the extent to which maintenance-of-way trucks are involved in

accidents, I call your attention to table 7, submitted with this statement, which
summarizes the information contained on accident reporting form T, filed by the
carriers with the Department of Transporation and formerly wih the ICC. It
will be noted from this analysis that in many instances the accident occurred
because one of the 10 standards previously listed was violated.
The need is clear for national rules and regulations to insure the safe trans-

portation of employees by the railroads.
I have included as Table 8 appended to my statement statistics on the total

casualties in the maintenance of way department and specifically for track and
roadway laborers who are subject most directly to the hazards of this work. The
figures for laborers are the most significant information available on the trend
of hazards for our people. There was a substantial decline in employment during
the period from 1961 to 1967 and some decline in casualties is to be expected. Yet,
the number of deaths, although variable over the period, has not declined. The
death rate per million man-hours increased from .18 in 1961 to .28 in 1967, an
advance of 55 percent. The total casualty rate increased from 13.87 in 1961 to
15.60 in 1967, an advance of 12.5 percent. The rates for the maintenance of way
group have been less variable during this period. However, there clearly has
been no improvement.
I have tried in this statement to emphasize the elements in the railroads' safety

record that are most vital to the employees represented by our Brotherhood. Since
road and track maintenance employees must bear direct responsibility for track
failures, they are gravely concerned with the off-and-on decisions that have so
heavily affected their work, and have brought on the wretched condition of rail-
way track and roadway with the resulting increase in related accidents. They
are concerned also with the personal hazards in their jobs which are not im-
proving and, for some groups, are getting substantially worse. The lesson of the
last four and five years is clear. The railroads will do little or nothing to correct
this situation unless they are directed to do so by the Federal Government. Legis-
lation to make such Federal action possible is vital. For this reason the railroad
employees represented by the Brotherhood of Maintenance of Way Employes
and all other employees represented by RLEA endorse S. 1933. I thank you for
the opportunity to present this statement and for your attention to my remarks.

TABLE 1.—Employment in maintenance or way and structures classes, Class I
line-haul railroads, 1936-68

(Midmonth count)

Year

1936  
1937  
1938 
1939 

Number of Number of
employees Year employees

224,266 1952   241,948
231,280 1953   240,514
186, 812 1954   198, 910
201,902 1955   196,794

1940 207, 895
1956  185, 571

1941  236, 778 1957  170, 766
1942  263, 472 1958  134, 122
1943  274,104 1959  126,999
1944  294, 355 1960 118, 597
1945  300, 761

1961  105, 219
1946  265, 716 1962  102, 274
1947  264, 820 1963  99, 393
1948  266, 867 1964  98, 615
1949 235, 031 1965  94, 633
1950  237,801 1966  94, 098

1967  90, 462
1951  251,083 1968  88,916

Source: Interstate Commerce Commission, Transport Statistics in the United States and
Statement A-300.



264

TABLE 2.-NEW RAILS AND CROSSTI ES LAID, CLASS I RAILROADS, 1930-67

Year
New rail laid
(short tons)

Average weight
of rail per yard

(pounds)

Total crossties
in

Crossties laid in replacement
maintained

track (Dec. 31) Number Percent of total

1930 1,783, 148 90.8 1, 066, 785, 308 63, 353, 828 5.9
1931 1, 154, 056 91.3 1, 065, 826, 157 51, 501, 659 4.8
1932 456,065 91.6 1, 060, 088, 535 39, 190, 473 3.7
1933 456,936 91.9 1, 053, 173, 000 37, 295, 716 3.5
1934 715, 172 92. 3 1, 044, 620, 843 43, 306, 205 4. 1
1935 657, 961 92.7 1, 038, 027, 451 44, 326, 151 4.3
1936 1, 042, 757 () 1, 032, 853, 100 47, 361, 015 4.6
1937 I, 162, 879 93.8 1, 025, 207, 769 47, 729, 538 4.7
1938 678, 819 94.2 1, 020, 305, 852 41, 363, 224 4. 1
1939 991, 896 94.7 1, 013, 489, 896 45, 088, 278 4. 4
1940 1, 134, 412 95.3 1, 008, 369, 430 43, 620, 653 4.3
1941 1, 354, 708 96. 0 1, 003, 889, 602 47, 224, 593 4.7
1942 1,353 370 96.7 995, 371,877 48, 616, 228 4.9
1943 1, 448, 368 97.3 995, 475, 377 45, 439, 512 4.6
1944 1, 772, 810 98. 1 994, 516, 408 48, 032, 634 4. 8
1945 1, 822, 833 98.9 991, 587, 242 43, 912, 213 4.4
1946 1, 388, 286 99.4 992, 625, 475 37, 562, 383 3.8
1947 1, 639. 746 100. 1 992, 006, 062 37, 289, 473 3.8
1948 1, 548, 367 100. 7 993, 392, 537 36. 842, 371 3. 7
1949 1, 448, 365 101.4 992, 437, 654 30, 285, 046 3. 1
1950 1, 368, 208 102.0 992, 346, 066 30, 493. 607 3. 1
1951 1, 281, 850 102.6 991, 859, 107 29. 061, 560 2.9
1952 1, 086, 448 103. 1 991, 538, 344 30, 331, 899 3. 1
1953 1, 302, 474 103.5 991, 205, 572 29. 808, 949 3.0
1954 992, 571 104.1 988. 342, 481 23, 173, 611 2.3
1955 963, 350 104.4 982, 806, 308 24, 149,169 2.5
1956 882, 893 105.0 976, 880, 338 23, 646, 332 2.4
1957 782, 090 105.7 970, 720, 544 22, 082, 225 2.3
1958 412,690 105.6 965, 111, 816 16, 029, 558 1.7
1959 480,913 105.9 965, 199, 569 16, 423, 307 1.7
1960 382,277 106.1 955, 275, 352 14, 318, 721 1.5
1961 292, 750 106.2 951, 375, 665 12, 019, 255 1.3
1962 312.128 106.4 942, 242, 124 13, 428, 392 1.4
1963 370,418 106.6 935, 106, 981 13, 667, 388 1.5
1964 383, 311 (1) 951, 008, 425 14, 738, 013 1.5
1965 445,863 107.3 912,947,693 14,760,183 1.6
1966 605,338 107.4 909.336,894 15.324,391 1.7
1967 458,398 107.6 (9 15, 063, 092 (1)

I Not available.

Source: Interstate Commerce Commission, TransportStatistics in the United States; Association of American Railroads,
Yearbook of Railroad Facts and Statistics of Railways of Class I.

(Attachment 3)
APRIL 3, 1968.

Hon. A. SCHEFFER LANG,
Administrator, Federal Railroad Administration, Department of Transportation,

Washington, D.C.
DEAR MR. LANG: The National Transportation Safety Board's review of data

covering the last several years for train accidents shows progressively worsening
trends in rates, occurrences, deaths, and damage. Furthermore, and especially
disturbing, many train accidents in recent years have involved hazardous or
poisonous materials, resulting fires, or the escape of poisonous or hazardous
materials followed by evacuation of populated areas. The latter collateral factors,
coupled with a rising accident rate, increase the probability of catastrophic
occurrences.
Total train accidents increased from 4,149 in 1961 to 6,793 in 1966, up 63.7%

and according to preliminary figures increased to 7,089 in 1967, up 71% over 1961.
Train accidents per million train miles increased from 7.09 in 1961 to 11.29 in
1966, up 59.2%. Deaths in train accidents increased from 158 to 214, or by 35.4%.
Reported loss and damage to lading in train accidents (which excludes rough
handling) increased from $9.3 million to $18.6 million during the 1961-1966 period,
or up 100%; such loss and damage was up from $15,800 to $30,900 per million
train-miles, or up 95.6%. Track and equipment damage reported in train accidents
increased from $50.4 million to $99.0 million, up almost 100%; such track and
equipment damage was up from $86,200 to $164,500 per million train-miles, or up
90.9%.

1 Excludes train-service and non-train accidents.
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Collaterally, we recommend that the Federal Railroad Administration initiate
studies which would go beyond the data provided in current accident reports,
with particular attention being given to derailments. Studies should include such
factors as level of maintenance, types of inspection techniques used by railroads,
influence of operating rules on accident causation, and employee responsibility
for unsafe practices. Other areas deserving of attention or review include the use
and value of railroad employee safety incentives, research and development to de-
termine how management and employees, individually or jointly, can improve
safety techniques and reduce accidents, and the possible borrowing and adapta-
tion of successful safety practices from other transportation modes. The results
of such studies should lead to initiation of new or augmented action programs
by FRA to improve railroad safety.
We are aware that current regulatory authority does not encompass many

areas related to the causes of many railroad accidents. Our concern about the
state of railroad operations vis-a-vis safety was indicated in the recommendations
accompanying our report on the railroad collision in New York City, where we
stated that there is clear need for a reappraisal, a self-assessment and corrective
action by the railroad industry.
We believe that the primary responsibility for improved railroad safety should

rest upon railroad management and labor. However, we reiterate here that if it
appears that they cannot or will not accept the challenge promptly to arrest the
worsening railroad accident picture, consideration should be given to supporting
or proposing Federal legislation which would provide additional safety regulatory
authority for the Department of Transportation in the railroad safety field.

Sincerely,

[Enclosures.]
JOSEPH J. O'CoNNELL, Jr., Chairman.

EXHIBIT A

Number of derailments

Proportion of primary
causes of derailments to

total derailments
Derailments per

million train-miles

1961 1966
Trend

percent
1961

percent
1966

percent
Trend

percent 1961 1966
Trend

percent

Primary cause of
derailments:

Defects in or improper
maintenance of way
and structures 577 1,388 +140.0 21.6 31.2 +44.5 0.99 2.31 +133.0

Defects in or failure
of equipment 1,268 1,550 +22.2 47.5 34.9 -26.5 2.17 2.58 +18.9

Negligence of
employees 329 553 +68. 1 12.3 12.4 +. 8 . 56 .92 +64.3

Other 497 956 +92.4 18.6 21.5 +15.6 .85 1.59 +87. 1

Total derailments_  2,671 4,447 +66.5 4.57 7. 39 +61.7

EXHIBIT B

1961 1966 Trends

Number of
derailments

Proportion
of total

derailments
(percent)

Number of
derailments

Proportion
of total

derailments
(percent)

Number of
derailments

(percent)

Proportion
of total

derailments
(percent)

Defects in or failure of tie and/or
tie plates 27 4.7 107 7.7 +296 +63.8

Improper track alinement 15 2.6 55 4.0 +266 +53.8
Defects in or failure of frogs and/or
switches 93 16. 1 267 19. 3 +187 +19.9

Improper superelevation of track 24 4.2 60 4.3 +150 +2.4
Defects in or failure of rails and/or

rail joints 326 56.5 616 47.6 +103 -15.8
Other 92 15.9 238 17. 1 +159 +7.5

Total 577 1G0.0 1,388 100.0 +140
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(Attachment 4)

NATIONAL TRANSPORTATION SAFETY BOARD,
DEPARTMENT OF TRANSPORTATION,

OFFICE OF THE CHAIRMAN,
Washington, D.C., January 16, 1969.

The National Transportation Safety Board today reported on a railroad de-
railment, explosion and fire January 1, 1968, which threatened the entire town
of Dunreith, Indiana, forced its evacuation, and cost the railroad more than
$1,000,000.
In issuing its report, the Safety Board termed the case "a classic demon-

stration of the potential public disaster and the economic loss which can result
from a simple railroad derailment."
The derailment of one car in a 98-car westbound Pennsylvania Railroad freight

train triggered a general derailment involving a passing 106-car eastbound Penn-
sylvania freight. Spillage of highly flammable and poisonous cargo, an intense
fire, and the explosion of one tank car resulted. The explosion and 10-hour fire
destroyed a cannery—Dunreith's major industry—and seven homes. Eighty-seven
other homes and businesses were damaged, and the town of about 250 was evacu-
ated for two days. Cyanide pollution of area water required health protection
measures for months after the accident. There were, however, no fatalities and
only a few minor injuries.
The Safety Board found that the initial derailment was caused by "the broken

rail within the compromise joint where two different sizes of rail were joined."
Contributing to it, the Board said, was "inadequate track maintenance which left
the joint unsupported and allowed the development of the break in the rail."
Another contributing cause cited was the design of the first car to derail—.

a centerpin connection between the car body and its rear wheel truck which
allowed the body to bounce off the truck "under impacts of a simple derailment."
This, the Board said, led to the sideswipe collision of the two trains and the gen-
eral derailment of 14 cars.
The Safety Board also found that in the fire, explosion and contamination,

contributing factors were (1) the large volume of flammable and poisonous liquids
in five derailed tank cars which were coupled together in the eastbound train,
and the speed with which the contents escaped when the five cars were dam-
aged; (2) local fire fighters' lack of the necessary knowledge and equipment to
put out the initial chemical fire around one tank car before it exploded; (3) the
destruction of the tank car's heat insulaion ; and (4) the failure of pressure re-
lief valves to prevent very rapid buildup of pressure in the tank car.
The explosion of the ethylene oxide in the tank car 45 minutes after the

derailment hurled the 1,600-pound car dome 780 feet into Dunreith's residential
area.
The Safety Board's report contains 10 rail safety and fire fighting recommenda-

tions to government agencies and the railroad industry which it based on the
Dunreith accident. In issuing the report, the Board termed the accident "a prime
and current example" of what prompted its April 1968 rail safety recommenda-
tions to government and the railroad industry. The recommendations called for
reversal of a worsening train accident trend. The Dunreith report cited a 210 .
per cent increase, between 1961 and 1967, in derailments caused by right-of-way •
defects or improper maintenance.
"This accident underlies the serious nature of the derailment problem in terms

of potential public disaster," the Board said in its Dunreith report.
The report shows that the rail which broke in the accident had been tested by

one type of rail flaw-detection car 11 months before the accident, but had not been
checked by another type more likely to detect a rail defect in a joint. In November,
1967, "spot" tamping was done in the accident area to improve support of track
where necessary, and a track patrol foreman inspected the area on foot three
days before the derailment.

Left undetected, and uncorrected, the Board said, were "an abrupt low spot"
in one rail 35 feet east of the derailment point, settlement of two consecutive
crossties under the compromise joint so they did not support it, and a "long-
standing crack" in one of the rail ends in the joint.
The remedy for the crack in the joint would have been Pennsylvania's replace-

ment of the cracked rail, the Board said. It contrasted the $50 cost of this routine
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maintenance step to the more than $1,000,000 cost of the accident to Penn
Central—the now-merged Pennsylvania and New York Central Railroads—as well
as the "unestimated but very substantial costs" to others.
The report's 10 recommendations were directed to the Penn Central and other

American railroads, the Association of American Railroads, the American Rail-
way Engineering Association, the Department of Transportation and its Federal
Railroad Administration.
They are aimed at less permissive company maintenance requirements, im-

proved rail-joint design, more use of available flaw-detection equipment, better
marking of hazardous-materials cars, and mandatory prompt reporting of all
non-fatal hazardous-materials rail accidents.

Also sought are studies of (1) derailment prevention methods, (2) better
management of hazardous-materials transportation and safer cars for them, (3)
training of local firemen in fighting chemical fires, (4) a possible national hazard-
ous-materials data center for quick advice to local firemen, and (5) current Fed-
eral delegation of hazardous-materials emergency authority to the railroad
industry.

TABLE 5.—NUMBER OF TRAIN ACCIDENTS RESULTING FROM DEFECTS IN OR IMPROPER MAINTENANCE OF WAY
AND STRUCTURE, BY MAIN SUBCLASSES OF CAUSES, ALL U.S. RAILROADS, 1961-67

1961 1962 1963 1964 1965 1966 1967

Roadway structures 1 1 1  1 3
Ties and tie plates 27 22 23 39 70 107 163
Rails and joints 327 353 348 404 556 661 745
Frogs and switches 95 123 145 188 260 270 325
Signal systems 1 5 3 4 2 1
Other way and structure items 137 143 182 219 260 389 607

Total 587 647 702 855 1,148 1,428 1,844

Source: Interstate Commerce Commission, Department of Transportation, Federal Railroad Administration Accident
Bulletin, Nos. 130-136.

TABLE 6.—TRACK MOTOR CAR CASUALTIES AND CASUALTY RATES, 1961-67 1

Casualties Rate 2

Killed Injured Total Killed Injured Total

Year:
1961 4 350 354 0.02 1.66 1.68
1962 11 394 405 .05 1.90 1.95
1963 3 361 364 .02 1.78 1.80
1964 4 261 265 .02 1.28 1.30
1965 4 212 216 .02 1.09 1.11
1966 7 251 258 .04 1.30 1.34
1967 6 306 312 .03 1.68 1.71

1 Operation, servicing, and maintenance of track motor cars and other roadway machines.
2 Per million man-hours of maintenance of ms,y employees.

Source: Interstate Commerce Commission and Federal Railroad Administration, Accident Bulletin, No. 130-136.

TABLE 7.—ACCIDENTS INVOLVING HIGHWAY TRUCKS OPERATED BY CARRIERS IN MAINTENANCE OF WAY WORK,
1965 THROUGH JANUARY 1968 (FROM FORM T REPORTS TO I.C.C.)

Date Railroad

Employees

Description of accident Killed Injured State

Jan. ?, 1965 Atlantic Coast Line Collision with school bus
on narrow bridge.

3 Florida.

Feb. 3,1965 Southern Collision with another truck  3 Tennesee.
Apr. 17,1965 Central of Georgia Truck driver fell asleep 2 Georgia.
May 3,1965 Des Moines Union Slipped when getting off

truck.
1 Iowa.

June 3,1965 Southern Pacific Fell from back of truck 1 Utah.
June 12,1965 Union Pacific Highway accident 1 Wyoming.
July 6,1965 Gulf, Mobile & Ohio do 2 Illinois.
July 14,1965 Atchison, Topeka & Santa Fe do 2 California.
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TABLE 7.-ACCIDENTS INVOLVING HIGHWAY TRUCKS OPERATED BY CARRIERS IN MAINTENANCE OF WAY
WORK, 1965 THROUGH JANUARY 1968 (FROM FORM T REPORTS TO I.C.C.)-Continued

Date Railroad

Employees

Description of accident Killed Injured State

July 27,1965 St. Louis-San Francisco Highway accident  3 1 Missouri.
Aug. 30,1965 Chicago, Rock Island & Pacific__ Fell from truck 1 Illinois.
Oct. 7, 1965 New York, New Haven & Highway accident 1 Rhode Island.

Hartford.
Nov. 22,1965 New York Central Truck tow line broke 1 New York.
Dec. 17,1965 Missouri Pacific Highway accident  2 2 Texas.
Dec. 28,1965 Western Pacific do 1 California.
Feb. 3, 1966 New York, New Haven & Hartford  do 2 Connecticut.
Apr. 6,1966 Missouri Pacific do  1 1 Arkansas.
Apr. 7, 1966 Baltimore & Ohio do 1 Ohio.
Apr. 27,1966 Southern Pacific Lost control of truck  1 1 Texas.
May 11,1966 Monon Highway accident  4

-------------------------1
Indiana.

May 17, 1966 Baltimore & Ohio do Do.
June 7, 1966 Chicago & North Western do 1 Wisconsin.
July 8, 1966 Long Island Struck head on ceiling of

truck.
1 New York.

July 13, 1966 Louisvile & Nashville Highway acedent 1 Alabama.
July 22,1966 Illinois Central do 4 Mississippi.
Aug. 12, 1966 St. Louis San Francisco do 1 Do.
Aug. 22,1966 Long Island Slipped on truck running

board.
1 New York.

Do Clinchfield Struck knee climbing onto  
truck.

1 Virginia.

Sept.29, 1966 Atchison, Topeka & Santa Fe Highway accident  1 1 Texas.
Sept. 1,1966 Chicago, Rock Island & Pacific do 1 Arkansas.
Sept.23, 1966 Baltimore & Ohio do 1 Pennsylvania.
Oct. 3,1966 Oregon Electric Ducking to avoid hitting

branches.
1 Oregon.

Oct. 7,1966 Long Island Highway accident 1 New York.
Oct. 14,1966 Great Northern do 1 Washington.
Oct. 17,1966 Cincinnati, New Orleans & Texas  do 4 Kentucky.

Pacific.
Oct. 25,1966 Pennsylvania do 1 Illinois.
Oct. 26,1966 Long Island do 1 New York.
Nov. 2,1966 Missouri Pacific Struck by company truck 1 Kansas.
Jan. 23,1967 Atlantic Coast Line Highway accident 2 Georgia.
Jan. 26,1967 Great Northern do 1 Washington.
Feb. 2,1967 Alton & Southern Rear axle came off, lost

control of truck.
1 Illinois.

Feb. 10,1967 Pennsylvania-Reading Seashore Highway accident 1 New Jersey.
Lines.

Mar. 6, 1967 Illinois Central do 1 Louisiana.
May 2,1967 do  Hurt getting off truck 1 Illinois.
May 25,1967 Boston & Maine Highway accident 2 Massachusetts.

Do Chesapeake & Ohio Hurt getting off truck 1 Ohio.
June 3,1967 Chicago & Eastern Illinois Hurt from rolling equip-

ment in truck.
1 Illinois.

June 13,1967  do Fell getting on truck  1 Do.
June 22,1967 Illinois Central Fell from truck 1 Mississippi.
July 21,1967 Un'on Pacific Fell off truck 1 Wyoming.
Aug. 11,1967 Gulf, Mobile & Ohio do 1 Missouri.
Aug. 16,1967 Union Pacific Highway accident 3 California.
Aug. 23, 1967 Texas & Pacific do  1 Louisiana.
Sept.18,1967 Missouri Pacific do 1 Arkansas.
Sept. 24, 1967 New York Central do 1 New York
Oct. 18,1967 Southern Pacific do 2 California.
Nov. 17,1967 Pennsylvania do 1 Pennsylvania.
Nov. 27,1967  do do 1 Do.
Nov. ?, 1967 Southern Pacific  Lost control of truck 1 California.
Jan. 5,1968 Atchison, Topeka & Santa Fe Highway accident 2 New Mexico.
Jan. 15,1968 Great Northern do 1 Montana.

Do Reading do ,, 1 Pennsylvania.
Feb. 20,1968 Seaboard Coast Line Truck turned over 1 Georgia.
Mar. 4,1968 Baltimore & Ohio Leaving truck, slipped

on ice.
1 Missouri.

Mar. 7,1968 Delaware & Hudson  Truck hit at crossing 1 Pennsylvania.
Mar. 27,1968 Gulf, Mobile & Ohio Truck left road, overturned ..... . .... _ 1 Alabama.
Mar. 29,1968 Atchison, Topeka & Santa Fe Truck struck ditch 1 Kansas.
Mar. 30,1968 Sandersville Hurt jumping from truck 1 Georgia.
Apr. 2,1968 Jacksonville Terminal  Highway accident 1 Florida.
Apr. 11,1968 Western Pacific  Riding in open truck 1 California.
Apr. 15,1968  do  Truck struck from rear 2 Do.
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TABLE 7.—ACCIDENTS INVOLVING HIGHWAY TRUCKS OPERATED BY CARRIERS IN MAINTENANCE OF WAY
WORK, 1965 THROUGH JANUARY 1968 (FROM FORM T REPORTS TO I.C.C.)—Continued

Date Railroad

Employees

Description of accident Killed Injured State

Apr. 24,1968 Atchison, Topeka & Santa Fe Truck overturned 1 Arizona.
May 21,1968 Chesapeake & Ohio Fell from truck 1 Indiana.
May 29,1968 Chicago & Eastern Illinois Injured leaving truck 1 Illinois.
June 12,1968 Union Pacific Truck overturned 2 Wyoming.
June 17,1968 Chesapeake & Ohio Fell off truck 1 Michigan.
July 5,1968 Port Terminal RR Association do 1 Texas.

Do Atchison, Topeka & Santa Fe Highway accident 1 Do.
July 10,1968 Philadelphia, Bethlehem & New Thrown from truck seat 1 Pennsylvania.

England.
July 19,1968 Houston Belt & Terminal Thumb caught in steering  1 Texas.
July 31, 1968 Texas & Pacific Off highway accident 1 Do.
Aug. 7,1968 Penn Central Highway accident 1 Maryland.
Aug. 13, 1968 Atchison, Topeka & Santa Fe do 1 New Mexico.
Aug. 19, 1968  do do 1 Do.
Aug. 27, 1968 Reading  - Struck head on seat 1 Pennsylvania.
Aug. 28,1968 Union Pacific Highway accident 3 Nebraska.
Aug. 6, 1968 Missouri-Kansas-Texas do 1 Oklahoma.
Sept.10, 1968 Penn Central do 1 Ohio.
Sept 16,1968 Western Maryland Struck from rear 1. West Virginia.
Sept. 18,1968 Great Northern Slipped, struck by truck 1 Montana.
Sept. 25,1968 Port Authority Trans-Hudson Highway accident 1 New Jersey.
Oct. 1, 1968 Erie-Lackawanna Truck overturned 1 Ohio.
Oct. 2,1968 Penn Central Highway accident 1 Michigan.
Nov. 1,1968 Southern do 2 Kentucky.
Nov. 7,1968 New York, New Haven & Hart-

ford.
 do 2 Connecticut.

Nov. 8,1968 Norfolk & Western do 1 West Virginia.
Nov. 19, 1968 Northern Pacific Injured while riding 1 Washington.
Dec. 23,1968 Norfolk & Western Highway accident 1 Kentucky.
Dec. 27,1968 Western Maryland Truck struck by train 1 West Virginia.
Jan. 2,1968 Chicago, Rock Island & Pacific__ Truck struck by train 1 Nebraska.
Jan. 16,1969 Elgin, Joliet & Eastern  Truck struck in rear 1 Indiana.
Jan. 27, 1969 Atchison, Topeka & Santa Fe Highway accident 1 Kansas.
Jan. 28, 1969 Baltimore & Ohio do 1 Ohio.
Feb. 12,1969 Gulf, Mobile & Ohio Injured leaving truck 2 Alabama.

TABLE 8.—CASUALTI ES AND CASUALTY RATES—MAINTENANCE OF WAY AND STRUCUTRES EMPLOYEES ON DUTY—
CLASS I LINE-HAUL RAILROADS, 1961-67

Killed Injured

Year Number Rate 1 Number Rate 1

3 TRACK WORKER CLASSES 2

1961 17 0.18 1,309 13.71
1962 21 .23 1,294 14.01
1963 15 .17 1,268 14.28
1964 38 .43 1,504 16.86
1965 21 . 25 1,241 14.92
1966 13 .16 1,282 15.65
1967 21 .28 1,164 15.32

TOTAL MAINTENANCE OF WAY AND STRUCTURES CLASSES

1961 44 0.21 2,266 10.76
1962 52 .25 2,177 10.51
1963 34 .17 2,155 10.64
1964 60 .29 2,420 11.85
1965 43 . 22 2, 093 10. 76
1966 35 .18 2,068 10.76
1967 44 .24 1,953 10.70

1 Per million man-hours.
2 Extra gangmen, section men, and maintenance of way laborers.

Source of basic data: Interstate Commerce Commission, and Department of Transportation, Federal Railroad Adminis-
tration, Accident Bulletin, Nos. 130-136.
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END OF THE ROAD FOR 38 CARS. A broken rail on this Virginia Railway bridge near Phenix, Virginia, n
plunged 38 cars out of the center of a 51-car train 150 feet into a creek. Crew members in the locomotive '1
and caboose miraculously escaped injury.
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C-2
A TRESTLE COLLAPSE is pictured vividly in this photo of a boxcar teetering precariously on the edge of a
400-foot drop to a ravine below. This trestle--near Reubens, Idaho, collapsed under a 39-car wheat train.
The locomotive and eighteen cars made it across before supports gave way and dropped three cars from the
center of the train to the valley below. Date was December, 1966.

44-340 0 - 70 - 19



BALANCING LOCOMOTIVE REGISTERS A "TILT' FOR THE IC. Illinois Central Railroad locomotive Number
9123 balances delicately on a ruined bridge after a freight derailment near Galena, Illinois, in April of 1963.
Forty-three cars in a 93-car freight train left the tracks and smashed into the bridge foundation and structure.
Cause was a broken rail or cracked journal on the diesel unit. No injuries were reported.

C - 3
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0-4

DEATH PLUNGE! Four dead, scores injured, was the toll in this Baltimore and Ohio Railroad passenger car's
plunge off a trestle into the icy water of the Hughes River near Pennsboro, West Virginia. The locomotive and
three cars of the five-car train jumped the track in March, 1967, on the Washington, D. C.-to Cincinnati, Ohio
run of the National Limited.
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STATEMENT OF E. L. McCITILOCH, NATIONAL LEGISLATIVE REP-
RESENTATIVE, BROTHERHOOD OF LOCOMOTIVE ENGINEERS

Mr. McCuiLocH. My name is E. L. McCulloch and I am the na-
tional legislative representative for the Brotherhood of Locomotive
Engineers. My address is 814 Railway Labor Building, 400 First
Street, NW., Washington, D.C.
With me is Brother W. E. Skutt, assistant grand chief engineer

and a member of the task force on railroad safety and Richard
Kraushaar, attorney of the firm of Ross, Kraushaar and Bennett,
Cleveland, Ohio.
Before turning the mike over to Brother Skutt who will present

the official Brotherhood of Locomotive Engineers' statement, I have
a few remarks to make regarding the proposed legislation.
I feel privileged to be invited before this subcommittee. I can think

of no better forum for railroad people interested in railroad safety to
air their grievances, discuss their problems and hopefully, come up
with some solution.
As you are all aware, until the establishment of the Department

of Transportation in April 1967, there was no agency within the
executive branch of the Federal Government whose focus was specifi-
cally on the problem of railroad transportation and railroad safety.
However, just because there is a safety division in the Federal Rail-
road Administration doesn't mean railroad accidents are going away
or that railroads are operating in a safer manner than before. In
fact, the only change seems to have been for the worse but we believe
the Federal Railroad Administration is the focal point for identifying
what the needs are for improvements in rail safety.
To bring the potential danger of unsafe railroad operations into

proper prospective, one has to realize that the American railroads
operate 210,000 miles of track serving more than 50,000 communities.
During 1968, the rail system moved over 755 billion ton miles of
freight and provided over 13 billion passenger miles. Rail commuter
lines in New York, Philadelphia, Boston, Chicago, and San Fran-
cisco serve some 600,000 commuters daily.
To say that Federal safety regulations are needed to protect the

workers in such a large vastly sprawled industry is not just a straw
thrown casually to the wind. Over the past several years, there has been
a steady increase in train accidents which, according to the Federal
Railroad Administration's reports, ". . derailment being the most sig-
nificant factor." The average monthly increase in accidents rose from
400 in 1963 to 669 in 1968.
As you know, the Federal Railroad Administration has at present,

only limited responsibility for railroad safety. Their authority covers
signals, brakes, locomotives and such safety appliances as hand-holds
and ladders. Our present laws have served us well and should be re-
tained as a basic foundation for safety in the industry. Additional reg-
ulations to meet the needs of modern transportation is desirable and
should be flexible to the changing conditions but certainly, the public
and railroad employees are entitled to some assurance by the Congress
that they will, at no time, have less protection than that now afforded
by the current laws on the books.
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From personal experiences with the Federal Railroad Administra-
tion, I can testify to their inability, under the present law, to require
railroads to maintain safety appliances on locomotives, specifically,
speed recorders, a most necessary appurtenance for safe operations.
As a matter of fact, my office has before the Safety and Service Di-
vision of the Federal Railroad Administration, several petitions for
investigations of hundreds of locomotives with defective speed re-
corders. I am advised that they are endeavoring to pursuade the
carrier to repair and maintain the defective speed recorders but I am
also advised that they are without authority to regulate in this impor-
tant area of safety.

Within the past few years, we have observed many modern improve-
ments in the railroad industry. One would think that this new
technology, new operating procedures, new equipment, heavier rail and
other modern improvements in rail operations, should serve to improve
the railroad's safety record. After all, the purpose is to keep them
(trains) on the track and out of the ditch and as locomotive engi-
neers, we agree that modern equipment should improve safety but to
accomplish this, safety must be the foremost consideration in the de-
velopment of modern equipment. However, evidence indicates this has
not been the case in the railroad industry. According to the National
Safety Counsel (Accident Facts, 1968) , railroad accidents kill or
injure over 25,000 individuals every year. Unbelievable as it may seem,
the number killed in railroad accidents each year is greater then the
total number of work fatalities in all manufacturing industries
combined.
It should be remembered that the cause of train accidents are cor-

rectable. They all result in one way or another from circumstances
under the control of railroad management and accidents cost money,
big money. Estimated by a supplementary report prepared by Mr.
Windfield Holmer, Labor Bureau of Middlewest, filed before this
committee to exceed $200 million in 1967. A tidy sum to finance an
industrial wide system safety program. System safety is a new con-
cept that is being heard more frequently in government agencies and
as I understand the meaning of the term, it provides that every action
by industry or Government must first meet the criteria of total safety
to protect the health and welfare of the public; a system much needed
in the railroad industry and one that we believe can be accomplished.
I believe that the chairman's bill, H.R. 7068, will give the Depart-

ment of Transportation sufficient authority over rail safety, over the
transportation of hazard materials, safety at grade crossings and
encourage its prompt enactment.

STATEMENT OF WILLIAM E. MITT, ASSISTANT GRAND CHIEF
ENGINEER, BROTHERHOOD OF LOCOMOTIVE ENGINEERS

Mr. SKurr. I am William E. Skutt, assistant grand chief engineer
of the Brotherhood of Locomotive Engineers. I have been authorized
to testify before this committee in regard to S. 1933, ,H.R. 7068 and
H.R. 14417, for grand chief engineer C. J. Coughlin, chief executive
officer of the Brotherhood of Locomotive Engineers, and for the 35,000
members of the brotherhood who are currently employed as locomotive
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engineers and locomotive firemen on the railroads of the United States.
I served as a member of the Task Force on Railroad Safety, which was
established by the Secretary of Transportation.
The task force report was submitted to Congress with the Secretary's

draft of S. 3061 and, subsequently, H.R. 14417. I signed that report
in view of the importance of railroad safety and in view of my general
approval of the conclusions reached by a consensus of the parties.
However, I was not afforded an opportunity to assist and advise as to
the preparation of the Federal Railroad Safety and Research Act of
1969. Under the circumstances, I am required to note for the record
that my approval of the task force report does not convey agreement
with the full text of S. 3061 and H.R. 14417. On October 28, 1969, I
testified before the Surface Transportation Subcommittee of the Sen-
ate Committee on Commerce with regard to S. 3061. The comments
made therein are part of the printed record and are applicable to H.R.
14417.
At the outset, it should be clear that the BLE heartily endorses the

testimony of A. H. Chesser before this committee made on behalf of all
railway labor. However, because the Nation's locomotive engineers
have such a direct and personal interest in improving and promoting
safety, the BLE has requested this opportunity to discuss briefly the
railroad safety situation and the pending railroad legislation. In addi-
tion, I am an experienced locomotive engineer, and I have had con-
siderable experience as an officer of the BLE therefore, I will be
happy to try and answer any questions you may have as to operating
conditions, working conditions, and collective bargaining in the rail-
road industry.
The BLE is the bargaining representative for the craft of loco-

motive engineers on most of the nation's railroads and represents about
97 percent of the individuals employed as locomotive engineers. In
addition, the BLE also holds contracts for locomotive firemen on a
substantial number of small railroads.
The BLE and its membership wholeheartedly support the principles

of broad safety legislation contained in S. 1933 and H.R. 7068. The
BLE is clearly in favor of the purpose of S. 1933 to improve safety of
railroad transportation. The need for the legislation is shown almost
daily on the front pages of newspapers all over the country as rail
accidents steadily increase. The Federal Railroad Administration has
reported that the number of train accidents in 1969 surpassed by 500
accidents the number in 1968. There were 8,529 train accidents reported
in 1969, a 6-percent increase over 1968 and a 60-percent rise over the
last 5-year period. Of that total, 493 accidents resulted in casualties, an
increase of 13 percent over the previous year. Highway grade crossing
accidents resulted in death for 171 persons and injury to 421 during
December 1969. The figures show that in the 12 months ending De-
cember 1969, grade crossing accidents claimed 1,505 lives and brought
injury to 3,712 persons. Too many times, I have looked at the "Loco-
motive Engineer," the BLE's weekly publication, to see that my
friends and brothers have been killed or injured in fiery highway grade
crossing accidents or massive derailments. No one can question the need
for Federal safety legislation. The men in the engine are entitled to
improved safety conditions, and the resulting improvement in operat-
ing conditions and working conditions.
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With certain modifications, S. 1933 can meet the need for safety
legislation. The BLE endorses the main purpose of S. 1933 and H.R.
7068; that is, to provide for the adoption and enforcement of minimum
Federal railroad safety standards. The Department of Transporta-
tion now has comprehensive authority to improve and promote safety
in transportation by private auto, bus, truck, airplane and, since 1968,
pipelines. Only in the area of transportation by railroad does the De-
partment of Transportation lack effective legislative authority to
provide for effective comprehensive safety standards.
As this committee is well aware, the present Federal railroad safety

statutes, administered in the DOT, by the Federal Railroad Adminis-
tration, are limited in scope and pertain to specific hazards such as
safety appliances, locomotives and signals. Present laws do not provide
for Federal standards and regulation of the construction and main-
tenance of railroad track and roadbed, bridges, running gear of
freight and passenger cars and railroad operating rules and practices.
S. 1933 and H.R. 7068 both provide the basis for much needed Federal
railroad safety legislation to supplement the present limited existing
Federal law on the subject and provide for comprehensive Federal
authority over railroad facilities, equipment and operating practices.
Let us turn now to the position of the BLE as it relates to the legis-

lation before this committee. As noted previously, my comments on S.
3061 before the Senate committee are equally applicable to H.R. 14417.
The BLE supports H.R. 7068 in its entirety. The BLE submits the
following suggestions and recommendations with regard to S. 1933.

Sections 102(a) and 108(a) of S. 1933 grant to the Department of
Transportation authority to prescribe appropriate rules, regulations,
and standards for all areas of railroad safety and also to conduct, as
necessary, research, development, testing, evaluation, and training.
The BLE objects to this broad language which would grant to DOT
authority over physical qualifications of employees and the training of
employees.
To this committee it may appear that the BLE fears that its mem-

bers will not pass physical qualification requirements established by
DOT. This is not the case. Locomotive engineers presently must pass
stringent physical examinations required by the carriers on a periodic
basis. These physical examinations are thorough and may be required
by the carrier as often as deemed necessary. In the event the railroad
finds that an engineer has a physical deficiency which may affect his
operation of a locomotive, the carrier has the following alternatives:
(1) Permanent disqualification as an engineer and fireman and

severance from the railroad;
(2) Temporary disqualification subject to further physical ex-

aminations;
(3) Restriction to a fireman's position;
(4) Restriction to a yard fireman's position; and
(5) Restriction to a yard engineer's position.
So as not to mislead this committee, any of the restrictions noted

above are subject to appeal by the union representative and the final
decision is generally- made by a neutral doctor. It is submitted by the
BLE that the particular railroads and the employees involved know
the standards of physical qualifications needed by the employees of
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the railroads in the various jobs. The railroads have the procedure to
enforce these standards by physical examinations. It is submitted that
DOT may establish less restrictive physical qualifications so as to make
railroad operation less safe or DOT may establish physical qualifica-
tions so restrictive that railroads would not have qualified employees
to operate their trains or DOT may be arbitrary in establishing em-
ployee qualifications. The BLE requests that the proviso contained in
lines 7, 8, 9, and 10 on page 2 of H.R. 7068 should be included in S.
1933 so that nothing in the legislation would give to the Secretary of
Transportation authority to issue rules, regulations, and standards
relating to qualifications of employees.
With regard to the testing and training of employees pursuant to

sections 102(a) and 108(a) of S. 1933, it is submitted by BLE that
this language grants to the Secretary authority in areas which are the
subject of existing collective bargaining agreements made pursuant
to the Railway Labor Act. The training of employees can best be
handled by the railroads and the unions working in concert by agree-
ment and should not be within the authority of the Secretary. It is
submitted that the Secretary cannot establish uniform rules for quali-
fications of employees and testing of employees because particular
conditions on the various railroads differ to the extent that each rail-
road and, in fact, portions of each railroad need different qualifica-
tions and testing. Qualifications of employees and training of em-
ployees are subjects that should be left to the bargaining table.
To emphasize the position taken by Mr. Chesser in his testimony

before this committee, the BLE asks that section 107 be deleted in its
entirety. As I recognized earlier in my statement, the existing Federal
statutes on railroad safety are indeed limited in scope, but this does
not necessitate their repeal. Railroad labor has expended considerable
effort to obtain the passage of the existing laws. These laws should be
retained in their present form. To make the substantive requirements
of the existing laws regulations of the Secretary subject to section
102(b) of S. 1933 has the effect of making the existing laws subject to
amendment, revocation, and waiver by the administrative process. This
is not desirable and would result in less safe train operations than
presently exist.
I would like to summarize the remaining modifications of S. 1933

thought necessary by the BLE. Many are discussed in detail by Mr.
Chesser and are simply mentioned again for the record.
(1) Section 102(e) should provide for a hearing prior to a waiver

by the Secretary of compliance with a rule, regulation or standard.
This would forestall an argument by the railroads that the hearing
required in section 102(b) dose not extend to section 102 (c) .
(2) It is submitted that section 103 should provide for a civil pen-

alty of $5,000 for each violation by the carrier of an order issued pur-
suant to this section.
(3) With regard to section 104, I would suggest that the subject of

grade crossings has been studied for over a decade and that specific
legislation can be recommended on the basis of a review of the study
done by the Interstate Commerce Commission in docket No. 33440,
322 ICC 1 (1964).
(4) Section 105 should include language to the extent that a State
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may adopt or continue in force any law, rule, regulation, or standard
relating to railroad safety unless and until the Secretary issues his
rules and regulations and further finds that his standards are equal
to or higher than provided by the State.
(5) The minimum penalty provided in section 109 should be in-

creased to $500.
The BLE is not completely satisfied with S. 1933 as my comments

indicate; however, so there is no misunderstanding as to its position,
the BLE favors safety legislation and makes the above suggestions
only for the purpose of strengthening that which has been proposed.
There is immediate need for increased safety in railroad operations.
This can only be achieved by establishing Federal standards for rail-
road equipment and practices and strict enforcement of the standards.
In spite of the existing Federal laws and the voluntary efforts of the

railroads, train accidents and injuries to railroad employees and the
public have occurred and continue to occur with alarming frequency.
The proposed legislation modified as suggested will provide for com-
plete Federal authority for the DOT to promote the safety of railroad
operations.
The existing Federal laws concerning railroad safety have contrib-

uted directly to the safety and efficiency of the railroads. However,
congressional action to supplement the existing laws is required.
The BLE urges this committee and the Congress to take the neces-

sary action to enact this much needed legislation.

ADDENDUM TO STATEMENT OF WILLIAM E. SKUTT, ASSISTANT GRAND CHIEF
ENGINEER OF THE BROTHERHOOD OF LOCOMOTIVE ENGINEERS

Since the commencement of the hearings before this subcommittee on federal
railroad safety legislation, a question worthy of this subcommittee's attention
has arisen with regard to the safety regulations affecting mass transportation
authorities. Again, my comments will be directed to S. 1933 and particularly to
§ 106 of that Bill. In the creation of the transportation authorities, they are
specifically exempted from regulation by state public utility commissions or state
public service commissions. For example, the Long Island Railroad is an intra-
state railroad, and, as such, would ordinarily be within the jurisdiction of the
New York Public Service Commission. However, the Long Island is a subsidiary
of the Metropolitan Transit Authority and is not subject to Public Service regu-
lation (Public Authorities Law, § 1266[8] ). Although the MTA may establish
safety rules and regulations, it has not done so. In view of these facts, a federal
district judge has recently said that the Long Island comes within federal regu-
lation. Clark v. Long Island Rail Road, 73 LRRM 2859 (March 9, 1970).

Another example, the Port Authority Trans-Hudson Corporation (PATH)
which owns and operates the former Hudson and Manhatten Railroad. This
operation is an interstate passenger carrying railroad. However, by legislation
(New York and New Jersey) which created this corporation, specifically
exempted PATH from the jurisdiction of the New York Public Service Com-
mission and the New Jersey Board of Public Utility Commissioners. Therefore,
unless this legislation prevented these two States from becoming certified under
the Act by virtue of their lack of jurisdiction over these authorities, the federal
legislation must apply.

If we were to assume the passage of S. 1933 and specifically § 106 and assume
further that the State of New York becomes a certificated state whereby S. 1933
would only have limited application, who would have jurisdiction of safety rules
and regulations on the Long Island? It is submitted that § 106(a) provides in
the negative sense that the Secretary of the Department of Transportation would
have jurisdiction because the state agency could not regulate safety practices
applicable to railroad facilities, equipment, rolling stock and operations of the
Metropolitan Transit Authority or its subsidiary, the Long Island. It is sub-
mitted further that in the specific situation described herein as well as similar
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situations, a state cannot certify to the requirements listed in § 106(a). The BLE
urges the subcommittee to clarify these positions for the purpose of establishing
proper legislative history. By failing to do this, it could result in the proposition
that there would be neither federal nor state regulation of the already existing
transportation authorities as well as those authorities which will be created in
the future. The Brotherhood of Locomotive Engineers does not believe that this
was the intent of the Senate in its passage of S. 1933 or that it would be the
intent of this committee.
One further point must be explored. I have stated in my testimony that the

testing and training of employees pursuant to § 102(a) and § 108(a) of S. 1963
grants to the Secretary authority in areas which are the subject of existing
collective bargaining agreements made pursuant to the Railway Labor Act. One
of the Congressmen stated in these hearings that it is a fine day when labor and
management can agree and Congress does not want to intrude in these areas.
Insofar as the training of locomotive engineers is concerned, this must be done
under the auspices of an engine service employee familiar with the peculiar
conditions on the railroad and familiar with the operating rules of the employer.
This is definitely not an area within the jurisdiction of the Secretary The BLE
states without fear of contradiction that the Secretary would not have the knowl-
edge or information which would enable him to promulgate training and or
qualifications for employees of railroads generally because of the peculiar needs
of the individual railroad and different characteristics of each railroad. As a
matter of fact, the Secretary could not determine the necessary qualifications
and or training required on a single railroad as between road passenger service,
freight service and yard service, since the qualifications in each service require
specific training and in most instances, specific qualifications. As stated in
our original statement before the committee, the Secretary could set such string-
ent qualifications requirements that the majority of the employees could not meet
them or the Secretary could set such minimum requirements that they would
serve no purpose. The BLE strongly urges that all references to the training of
employees and qualifications of employees be deleted from any bill reported by
this subcommittee.
I thank you for this opportunity to appear before you and speak on this sub-

ject of national importance.

(The following telegram, letters, and statement were received for
the record:)

[Telegram]
APRIL 24, 1970.

Hon. SAMUEL FRIEDEL,
U.S. House of Representatives,
Washington, D.C.:
As chairman of the National Governors Council Committee on Transportation,

I convey the support of the Governors for provisions of section 105 and 106 of S.
1933 (railroad safety legislation) now before your committee. Railroad safety
for stationery facilities as well as moving stock, a serious problem in which both
state and federal government should be partners for action. Present version of
H.R. 14417 has no federal state partnership provision and may pre empt state
safety program.

Gov. DANIEL J. EVANS,
State of Washington.

TRANSPORTATION ASSOCIATION OF AMERICA,
Washington, D.C., March 23, 1970.

Hon. SAMUEL N. FRIEDEL,
Chairman, Subcommittee on Transportation, and Aeronautics, House Interstate

and Foreign Commerce Committee, Washington, D.C.
DEAR CHAIRMAN FRIEDEL : Your subcommittee has just recently held hearings

on legislation that would strengthen the authority of the Department of Trans-
portation over rail safety matters. Two of the bills under consideration, H.R.
14417 and H.R. 14419, call for the establishment by the Secretary of Trans-
portation of a Railroad Safety Advisory Committee "to advise, consult with,
and make recommendations" to the DOT on railroad safety. This Committee
would consist of the Federal Railroad Administrator, as chairman, and eight
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members, as follows: two public members, and two members each from railroad
management, railroad labor, and state regulatory commissions.
While TAA has no position on the over-all provisions of these bills it is very

much concerned about the need to develop "desirable and practical policies"
in the transportation safety area. This is evidenced by the recently adopted TAA
policy position, which reads as follows:
"Safety in transportation is the concern of all modes of transportation, the

users, and investors, as well as the public. With the advice of the various Panels,
TAA will offer its full cooperation to the Department of Transportation, and
other appropriate organizations, in developing desirable and practical policies
designed to achieve safety in transportation."
In line with the above policy statement, we should like to request that rail-

road shippers be represented on any Railroad Safety Advisory Committee that
is authorized by legislation. Such shippers have a direct stake in policies, rules,
and regulations governing the shipment of commodities that may be classified
as hazardous. For example, these shippers own or lease many thousands of tank
cars for the movement of chemicals and petroleum by the railroads, thus they
have a vital interest in rail safety in general, since regulations could affect both
the cost and adequacy of rail freight service. Representation on any Railroad
Safety Advisory Committee, possibly as one of the public members, would assure
fair consideration of their views and interests.

All eight TAA policy making Panels either approve of, or do not oppose, shipper
representation on such an Advisory Committee. If the record is still open for
these hearings, we request that this letter be included therein.

Sincerely,
HAROLD F. HAMMOND, President.

GENERAL COMMITTEE OF ADJUSTMENT,
BROTHERHOOD OF LOCOMOTIVE ENGINEERS,

LONG ISLAND RAILROAD,
Jamaica, N.Y., April 20, 1970.

Mr. HARLEY 0. STAGGERS,
Member of Congress,
House Office Building,
Washington, D.C.
DEAR CONGRESSMAN STAGGERS: This letter is in reference to the legislation now

pending before the Congress, dealing with safety on the railroads of the United
States. Of all the factors contributing to railroad accidents, less than 5% are
covered by the laws that are presently in existence. The operation and physical
movements of trains are completely beyond the scope of present legislation. As
a result, there is nowhere that we can appeal for assistance and relief when we
are faced with operating conditions and practices that clearly jeopardize the
lives of the riding public. For example, the Long Island Rail Road, over the past
year or so, has been receiving delivery of a new electric multiple unit car from
the Budd Company in Philadelphia. These cars incorporate many new and so-
phisticated designs. As a result, they are subject to frequent and regular break-
down.This situation had led to circumstances where the Rail Road has taken
to dispatching these cars out of their originating terminating terminals, with
the motorman operating the train from some operating compartment other than
that on the front-end of the train. This means that his view of the track is com-
pletely obscured and he is required to depend upon a buzzer system for signals
from another employee who is stationed at the front-end of the train.

Believe it or not, this outrageous method of operation is employed in the move-
ment of commuter trains crowded with passengers. If these new cars develop
trouble while they are enroute between terminals, the motorman is instructed
to leave the front operating cab and operate the train from the 3rd, 5th or 7th
car from the headend. Of course, it is understandable and necessary that the Rail
Road move a disabled train from where it is blocking the main track to a siding
in order to facilitate the operation of other trains. However, the disabled trains
are frequently, and a survey made by our Organization, indicates that this has
happened 18 times in a 2 month period, operated straight through to its final
destination, usually Penn Station, New York. We have had incidents where
trains have been operated in this manner for distances of 30 miles or more.
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Because there is no legislation covering these conditions, we have been forced
into the expense and bother of bringing the Long Island Rail Road into the courts
of the State of New York, seeking injunctive relief against this outrageous
practice. At present, we are tied up in the red tape of litigation and the above
condition continues to exist.
Our Organization can cite these instances by date, train number, circum-

stances, etc. If you feel that this information would be of assistance to you, or
perhaps personal testimony to these conditions would be helpful, I will hold
myself ready to assist you any way I possibly can.
Would you please use your good office to see that legislation is passed to protect

the public against this type of hazardous operation.

Very truly yours,
GEORGE L. CLARK,

General Chairman.

STATEMENT OF PAYNE H. RATNER, WICHITA, KANS., ATTORNEY AT LAW AND
FORMER TWO-TERM GOVERNOR OF KANSAS AND PAYNE H. RATNER, JR., ATTORNEY
AT LAW AND NOW SERVING A SECOND TERM IN THE KANSAS LEGISLATURE

With a wave of the hand so to speak, Senate Bill S. 1933 repeals the majority
of the Safety Appliance Acts which have been on the books since 1893. The
safety appliance sections repealed deal primarily, if not solely, with appliances
deemed necessary for the safety of railroad employees. By repealing the Safety
Appliance Acts, railroads will no longer have any mandatory duties to maintain
in good condition the following items of equipment:
Driving wheel brakes, automatic couplers, grab irons, hand holds, sill steps,

efficient hand brakes, secure ladders, secure running boards, secure hand holds
and secure grab irons.

Title 45, U.S.C.A. § 53 is likewise repealed by implication by the foregoing
bill for the reason that once the safety appliance acts are repealed, this statute
becomes a nullity. This statute reads in part as follows:
"That no such employee who may be injured or killed shall be held to have

been guilty of contributory negligence in any case where the violation of such
common carrier of any statute enacted for the safety of employees contributed
to the injury or death of such employee."
That statute was passed for the purpose of facilitating employees' recovery

for personal injuries wherein the carrier has violated specific sections of the
Safety Appliance Acts.
This bill proposes to substitute rules and regulations of the Secretary of

Transportation which do not have the force of the federal statute. It is quite
apparent that this bill contains the same rule making authority that has been
granted to the Federal Aviation Agency pursuant to Title 49, U.S.C.A. § 1341(a).
The wording of the two acts is practically identical and provides for the gratui-
tous concession that the secretary may "waive in whole or in part compliance with
any rule, regulation or standard established under this act—." It is thus a fact
that any rules and regulations formulated by the Secretary of Transportation
at most will create standards of conduct which may or may not be required to
be followed at the secretary's pleasure. By no construction can it be said that
Senate Bill 1933 replaces the Safety Appliance Acts with a more comprehensive
law dealing with railroad safety. It is the obvious intention of this bill to water
down railroad regulations dealing with safety in a manner to avoid liability
to its employees formerly imposed by the Safety Appliance Acts.
In the event this bill is passed in its present form, the regulations promulgated

by the Secretary of Transportation will have the same effect as those created
by the Federal Aviation Agency, to-wit:
". .. violation of air traffic rules of Civil Air Regulations promulgated by Board

would not be con.idered negligence as a matter of law."
Hough v. Rapidair, Inc., 298 S.W. 2d 378 (Mo. 1957).
"In other words, the regulations issued thereunder do not create a right of

action, but at most creates standards by which conduct of aircraft pilot might
be measured or judged." Moody v. McDaniel, D.C. Mississippi, 190 F. Supp. 24
(1960). In accord, Lange v. Nelson-Ryan Flag Service, Inc., 259 Minn. 460, 108
N.W. 2d 428, Sleezer v. Lang. 170 Nebr. 239, 102 N.W. 2d 435 (1960), Moungey v.
Brandt, D.C. Wisc., 250 F. Supp. 445 (1966).
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In direct contrast to the foregoing watered down administrative rules:
"Purpose of section of Safety Appliance Act requiring certain safety appli-

ances for each car was to convert ( the) general duty of exercising ordinary care
to provide safety appliances on cars requiring them for their proper use into
(a) statutory, absolute and imperative duty of making them secure. . . ."

Shields v. Atlantic Coast Line R.R. Co., 350 U.S. 321,76 S.Ct. 386.
Since 1893, it has been held that the Safety Appliance Acts impose—
"Statutory liability is not based upon the carrier's negligence. The duty imposed

is an absolute one, and the carrier is not excused by any showing of care, however
assiduous."
Brady v. Terminal R.R. Assn. of St. Louis, 303 U.S. 427, 58 S. Ot. 427.
Senate Bill 1933 further expressly repeals Title 45, USCA § 12. Under this

section the regulations promulgated by the Interstate Commerce Commission
had the same force as though prescribed in the express terms of the statute on
safety appliances.
"The regulations having been made by the Commission in pursuance of con-

stitutional authority it has the same force as though prescribed in terms of the
statute.

A.T. & S.F. Railway Co. v. Scarlett, 300 U.S. 541,57 S. Ct. 541.
Lilly v. Grand Trunk Western Railway Co. 317 U.S. 481,63 S.Ct. 347.
It is quite obvious that the rules and regulations promulgated by the Secretary

of Transportation will not have the same effect as the rules and regulations
promulgated by the Interstate Commerce Commission pursuant to Title 45,
U.S.C.A. § 12 which was the enforcement section of the Safety Appliance Acts.
Senate Bill 1933 retains the Hours of Service Act, Title 45, U.S.C.A. § 61

et seq., the Locomotive Inspection Act, Title 45, U.S.C.A. § 22-24 and the Power
Brake Act, Title 45, U.S.C.A. § 9. We are advised that the Department of Trans-
portation will attempt to "clean the slate" so to speak of all the aforesaid safety
acts by amendments made in the House.
The Bill is further objectionable in that it purports to grant to a state agency

the power to administer a comprehensive rail safety program within a state.
No comprehensive federal rail safety program can ever be administered by an
individual state. The employees of railroads are entitled to safety statutes which
are uniformly interpreted and applied by a federal tribunal. This bill will open
the door to allowing state courts to interpret state safety rules which can have
the effect of defeating substantive rights of employees of railroads under the
Federal Employers Liability Act.

It should be recalled that the Safety Appliance Acts have been construed by
the courts as amendments to the Federal Employers Liability Act and a part
thereof.
The Committee's report further makes this statment :
"Car wheels, axles, which are major causative elements in many accidents,

are not subject to federal regulations."
Further, •the federal government, for example: "Has no jurisdiction over

the design, construction, inspection or maintenance of tracks, roadways or
bridges." It would be a simple matter to add to the present Safety Appliance
Acts provisions dealing with car wheels and axles and the minimum require-
ments concerning track maintenance.
The Committee appeared to be unduly concerned with damage suffered by

members of the public in railway accidents and unconcerned with the safety of
railway employees.

It would appear to be an obvious conclusion that all of the railway carriers
will be greatly in favor of this particular bill.

CONCLUSION

In conclusion, it is readily apparent that if a safety regulation can be waived
upon a plea of hardship, the railroad workers of this country are going to have
less protection by this law than is presently available under the Safety Appliance
Acts.
To pass Senate Bill 1933 would, in fact, turn the clock back to the year 1893

where the railroads had little, if any, mandatory controls over its operation.
(Whereupon, at 12:20 p.m. the subcommittee adjourned.)
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