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SAVINGS AND LOAN RECEIVERSHIPS

MONDAY, MAY 20, 1968

U.S. SENATE,
COMMITTEE ON BANKING AND CURRENCY,

TV ash,ing ton, D .0 .
The committee met at 10 :06 a.m., in room 5302, New Senate Office

Building, Senator John Sparkman, chairman of the committee, pre-
siding.

Present: Senators Sparkman and Proxmire.
The CHAIRMAN. Now, the committee will take up the bill before us,

S. 3436. It is a bill to permit the Federal Home Loan Bank Board
to appoint the Federal Savings and Loan Insurance Corporation as
receiver for the insured State-chartered savings and loan associations
undergoing liquidation. Existing law already provides this authority
with respect to federally chartered savings and loan associations.
It has been suggested that the same authority should be extended

to the State associations.
Accordingly, on May 3, along with Senator Proxmire and Senator

Bartlett, I introduced a bill to achieve this objective.
Under the proposed legislation the Board could appoint an insur-

ance corporation for the State chartered association if the Board
determines that such an appointment is in the public interest and that
either a conservator, receiver, or other legal custodian has been
appointed for the institution or it has been closed by or under State
law.
We have with us today to testify on the bill Mr. John E. Home,

Chairman of the Federal Home Loan Bank Board; Justin Hulman,
savings and loan commissioner, State of Illinois; Mr. Raleigh W.
Greene, representing the National League of Insured Savings and
Loan Associations; and Mr. Stephen Slipher, representing the U.S.
Savings and Loan League.
(The bill is as follows.)

(I)
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S. 3436

IN THE SENATE OF THE'ITNITED STATES

MAY 3,1968.

MT. SPARKMAN (for himself, Mr. BENNETly.and Mr. PROXMIRE) (by request)
introduced tie following bill; which was read twice and referred to the
Committee on Banking and Currency

A BILL
To provide for the appointment of the Federal Savings and

Loan Insurance Corporation as receiver, and for other

purposes.

1 Be it enacted by the Senate and Ho'Ilse of Representa-

2 fives of the United States of America in Congress assembled,

3. That subsection (c) of section 406 of the National Housing

4 Act is amended (1) by inserting " (1) " immediately after

5 " (c)", and (2) by adding thereto at the 'end thereof the

6 following new paragraphs:

"(2) (A) In the event the Federal Home Loan Bank

8 Board determines that-

9 " (i) A conservator, receiver, or other legal. cus-

*(Star Print)
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1 todian, 'whether or not the Corporation, has been or is

2 hereafter appointed (otherwise than by the Federal

3 Home Loan Bank Board) for an insured institution

4 other than a Federal savings and loan association,

5 whether or not for the purpose set forth in subdivision.

6 (d) of section 401, or, by or under State law, an

7 insured institution other than a Federal savings and

8 loan association has been or is hereafter closed, and

9 "(ii) An appointment under this paragraph (2) is

10 advisable in the public interest,

11 said Board shall have under this paragraph (2) the ame

12 authority to appoint the Corporation as receiver for suck

13 institution that it would have under subparagraph (A) of

14 paragraph (6) of subsection (d) of sectIon 5 of the Home

35 Owners' Loan Act of 1933 if the insured institution were a

16 Federal savings and loan association and grounds existed

17 for the appointment of a receiver therefor under said.

18 subparagraph (A).

19 "(B) When the Corporation is appointed as receiver

20 pursuant to the foregoing provisions of this paragraph (2) —

21 " (i) the provisions of said subsection (d) (includ-

22 ing but not limited to subparagraph (C) of paragraph

23 (6) and paragraph (11) thereof) , as from time to time

24 in effect, shall be applicable in the same manner and to

25 the same extent that they would be applicable, and the

(8)



I Corporation and said Board shall respectively have the

2 same status, functions, and authority that they respec-

tively would have under said subsection (d) , if the in-

4 sured institution were a Federal savings and loan asso-

dation and the appointment of the Corporation by said

Board as receiver therefor had been made pursuant to

the provision of said subsection (d) referred to in silb-

S paragraph (A) of this paragraph (2). The provisions

9 of paragraph (14.) of said subsection (d) shall be ap-

10 in the same manner and to the same extent that

11 they would be applicable if the insured institution were

12 an institutiori referred to in the first sentence of said

13 para gra ph.

14 " (ii) the Corporation shall have authority, to Hopi-

15 date the institution in an orderly manner or to make

such other disposition of the matter as it may deem to

he in the best interests of the institution, its savers, and

18 the Corporation, and for the purposes of this paragraph

(2) the language "the court or other public authority

20 having jurisdiction 0\ er the matter" in subsection (d)

21 of this section shall mean said Board.

•,9 "(C) Whenever a receiver appointed by the Corporation

23 under this paragraph (2) demands possession of the prop-

24 erty, business, and assets of any institution, or of any part

141
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1 thereof, the refusal by any person to comply with the de-

2 mend shall be punishable by a fine of not more than $5,000

3 or imprisonment for not more than one year, or both."

The CHAIRMAN. We first hear from Mr. Horne, the Chairman of
Federal Home Loan Bank Board. Mr. Horne, I see you are already
there. If you will present for the record the names of the gentlemen
with you it will be appreciated.

STATEMENT OF JOHN E. HORNE. CHAIRMAN, FEDERAL HOME LOAN
BANK BOARD

Mr. HoRNE. Thank you very much, Mr. Chairman. To my imme-
diate right is Alan Jay Moscov, general counsel. To his right is Max
Wilfand, who is deputy general counsel. To my immediate left is
Francis M. Dorer, who is with the Office of Examinations and Super-
vision and has direct supervision of the region in which the State of
Illinois is located. To his immediate left is George A. Betz°ld, Jr., who
is Chief of the Liquidation Division of the Federal Savings and Loan
Insurance Corporation.

I'd like to point out, too, Mr. Chairman, if I may, that Robert L.
Rand, one of the Board members of the three man Board is also in
the room. The other Board member is away on Board 'business.

It is a privilege for me to appear before you today to testify on
behalf of the Federal Home Loan Bank Board in support of S. 3436.
That bill would authorize the Federal Home Loan Bank Board to
appoint the Federal Savings and Loan Insurance Corporation as re-
ceiver for State-chartered institutions insured by the FSLIC if the
Board determined that such an appointment was in the public interest
and that either a legal custodian had been appointed for the institu-
tion or it had been closed by or under State law. In this respect-, such
authority would closely parallel the authority which the Federal Home
Loan Bank Board now has to appoint the FSLIC as receiver for Fed-
eral savings and loan associations under section 5(d) (6) (A) of the
Home Owners' Loan Act- of 1933.
Under existing Federal law governing insured institutions; a de-

fault. must occur before the Federal Savings and Loan Insurance
Corporation can pay holders of insured accounts. .A -default only oc-
curs when a receiver or other legal custodian is appointed for the
purpose •of liquidation. In the event, of a default by a Federal savings
and loan association, the, FSLIC is required to be appointed receiver.
The appointment of such a receiver for a State-chartered institution
is governed by the laws of the. particular State. The Federal Savings
and Loan Insurance Corporation is authorized under existing Federal
law to act as 'receiver for any State-chartered insured institution and
the National Housing Act tenders the- services of the FSLIC to the
court or other public authority having the power of appointment.
Under the laws of most States, the FSLIC may be appointed re-

15)
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ceiver. However, few State laws now require that the FSLIC be
appointed receiver for State-chartered institutions insured by it.
I believe there are about four or five States, Mr. Chairman, that do

require the appointment of the FSLIC as receiver. That would leave
about 40 States that do not require it but in some of those States,
authority exists to appoint the FSLIC as receiver if they want to
do so.
The pending legislation would not be applicable to Federal savings

and loan associations and there is no need for it to be made applicable
to them. Under section 5(d) of the Home Owners' Loan Act of 1933,
the Board now has exclusive authority to appoint a receiver to liquidate
a Federal savings and loan association.
Unless the Federal Home Loan Bank Board makes the necessary

determinations, existing State and Federal law would in no way be
affected by the proposed legislation and appropriate State authorities
could continue to administer and regulate under State law receiver-
ships and other legal custodianships for State-chartered insured in-
stitutions.
While the authority of the Board to appoint a receiver for a Federal

savings and loan association under the Home Owners' Loan Act and
its authority to appoint a receiver for a State-chartered insured in-
stitution under the pending legislation would be identical, the grounds
would be different. The grounds for the appointment of a receiver for
a Federal savings and loan association are set forth in section 5(d)
of the Home Owners' Loan Act and include insolvency, as described
therein, and an unsafe or unsound condition to transact business. The
grounds for the appointment by the Board of the FSLIC as receiver
for a State-chartered insured institution under the pending legisla-
tion would be the determination by the Board that such an appoint-
ment was in the public interest and that either a conservator, receiver
or other legal custodian had been appointed for the institution or
it had been closed by or under State law.
Not only, as I stated above, would the Board have the authority

under the pending legislation to appoint the FSLIC a receiver where
the State takes custody of a State-chartered insured institution but
it also would have similar authority where a default has already oc-
curred in such an institution2 without regard to whether insurance
has been paid, and the institution is being liquidated under State juris-
diction.
The Board's appointment of the FSLIC as receiver would be sub-

ject to prompt judicial review, and I ask that you take special note of
that fact. Section 5(d) (6) (A) of the Home Owners' Loan Act, which
is made applicable to proceedings under the proposed subsection (c)
(2) of section 406 of the National Housing Act, would authorize the
insured institution to bring an action to remove the FSLIC as receiver
within 30 days after its appointment. Such an action could only be
brought in the U.S. district court for the judicial district in which
the home office of the institution is located or in the U.S. District Court
for the District of Columbia. The court could either dismiss the
action on the merits or direct the Board to remove the receiver. The
statute requires that such proceedings be given precedence over other
cases pending in such courts and that they be in every way expedited.
The appointment of the FSLIC as receiver by the Board would not
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otherwise be subject to judicial attack. Subparagraph (C) of section
5(d) (6) of the Home Owners' Loan Act, which is made applicable to
the pending legislation, expressly provides that no court may take
any other action toward the removal of a receiver, or, except at the
instance of the Board, restrain or affect the exercise of powers or
functions of a receiver.

Section 401(d) of the National Housing Act defines the term "de-
fault." Section 405(b) of that act requires the FSLIC to pay insurance
as soon as possible in the event of a default by an insured institution.
The appointment of the FSLIC as receiver by the Board under the
pending legislation would constitute a default under section 401 (d)
(if in fact such default had not already occurred as a result of State
action) and require the Corporation to pay insurance as provided in
existing section 405(b).
When the FSLIC is appointed receiver under the proposed section

406(c) (2) , subparagraph (B) of that section incorporates by ref-
erence the applicable provisions of subsection (d) of section 5 of the
Home Owners' Loan Act. Among the applicable provisions of section
5(d) are those which authorize the Board to adopt regulations for
associations in receivership, for the conduct of receiverships and for
the exercise of functions by members, directors or officers of an as-
sociation during a receivership, and to enforce that section and rules
and regulations authorized to be made under it. In addition, that sub-
section permits the Board to act in its own name and through its own
attorneys. It also empowers the FSLIC as receiver to buy at its own
sale subject to the approval of the Board.
The proposed legislation would, by section 406(c) (B) (ii), author-

ize the FSLIC to liquidate the institution in an orderly manner or
make such other disposition of the matter as the FSLIC might deem
to be in the best interests of the institution, its savers and the FSLIC.
The authority of the FSLIC in this regard would be subject only to
the regulation of the Federal Home Loan Bank Board and not to that
of any State authority, administrative or judicial, which may pre-
viously have had regulatory authority with respect to the institution
as provided for in subsection (d) of section 406 of the National Hous-
ing Act.
Mr. Chairman, to sum up all of what I have said, the bill would pro-

vide authority to avoid a long delay in paying out to savers and thus
preserve the image and the necessary support of the public. And it
would enable the Corporation to become the receiver if the Board so
chose.
Having explained what the bill does, I turn now to the reasons why

its enactment is urgently required by the public, the industry and the
Bank Board. The need for remedial legislation, of the type just de-
scribed, is evidenced by our experience in Illinois.
Let me emphasize, Mr. Chairman, as manager of the Insurance

Corporation, the Board understandably is concerned with its protec-
tion and it is with this in mind, and not any person or any one ex-
ample, that I will relate some details to you. There is also the fact
that the Board has a responsibility, we think, to tell Congress when
something is wrong, when the Corporation can be helped if corrective
measures are taken. It is for these reasons only that I now relate some
of the details.
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Let us first examine the problem of delay in paying insurance to
savers once the State has closed the doors of an insured institution. On
December 31, 1964, the State of Illinois appointed a custodian for
Marshall Savings & Loan Association, a State-chartered stock insti-
tution insured by the Federal Savings and Loan Insurance Corpora-
tion and located in a Chicago suburb. The association ceased doing
business and savers were not permitted to withdraw their funds. Since
there was then no default within the meaning of the National Housing
Act, the Insurance Corporation could not make insurance payments.
This situation continued until April 9, 1965, when Illinois did appoint
a receiver for the purpose of liquidation triggering an insurance pay-
ment under the National Housing Act. At this juncture, it should be
mentioned that the delay was largely occasioned by the need to resolve
important and difficult legal questions. Indeed, a delay of this type
probably could occur in other States. However, the undeniable fact is
that for over 3 months approximately 27,000 persons having savings of
about $85 million were unable to withdraw their funds. Further, dur-
ing this period their investments lay idle and earned no dividends.
If the bill before you today had been law on December 31, 1964, the

more than 3 months delay, with the resulting prejudice to Marshall's
savers, could have been avoided. The Board could have appointed the
Insurance Corporation as receiver, thus creating a default and obligat-
ing the Corporation to commence payment of insurance as soon as
possible. We see no reason why savers in any case must be made to
suffer long delays in recovering their insured savings. The enactment
of this bill would prevent such a situation from recurring.

Justification for the appointment of the FSLIC as receiver, is also
demonstrated by our experience in Illinois. Three years ago FSLIC
paid out approximately $85 million to the savers of Marshall. Today
FSLIC, although subrogated to the rights of savers to the extent of its
insurance payments, has not received one nickel. This is due in part
to the existence of litigation, instituted on behalf of the permanent
reserve shareholders, which prevents the receiver from making any
distribution to claimants. Despite repeated requests to the State au-
thorities, FSLIC has been denied access to meaningful information
pertaining to Marshall's affairs, except during the very early stages
of the receivership. The Corporation has no idea whether Marshall's
assets are being adequately conserved or, as feared, allowed to de-
teriorate. In this connection and in contrast to the Marshall situation, I
should point out that under Federal law (§ 406(e) of the National
Housing Act) the FSLIC as receiver must open its books and records
with respect to its adminstration of receivership assets to any officer
of the institutions and to any other interested party.
Further, despite a court order, now over 6 months old, authorizing

the State-appointed receiver to sell Marshall properties, there have been
no sales of which we have knowledge. Prior thereto, there may have
been some sporadic sales of assets.
FSLIC's plight is, regrettably, shared by those savers whose savings

were only partially insured. Called uninsured depositors this group
has approximately 1,349 accounts with a total claims of nearly $3
million against the assets of Marshall. They too mush wait.

• One might ask why this situation exists. One reason that might be
offered is that the challenge to the custodial taking by the permanent
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reserve stockholders has proliferated into complex and massive litiga-
tion which has tied the State's hands. At best, this is only a partial
answer.
The pendency of the litigation did not and does not prevent the

State from taking four important steps:
1. Liquidate the association's property, such as its real estate owned,

and hold the proceeds of sale in interest-bearing securities pending the
outcome of the litigation;

2. Allow FSLIC access to its books and records;
3. Expedite the litigation;
4. Appoint FSLIC receiver, and thus make it the agent for liquida-

tion.
I have already discussed steps 1 and 2. With respect to step 1, I have

stated that while the pending litigation does prevent the receiver from
paying liquidating dividends, it in no way precludes timely and order-
ly liquidation of assets.
Turning to the third point, I regret to report on the status of the

custody case, which lies at the heart of all the Marshall litigation. In
that case, the permanent reserve shareholders of Marshall claim that
the State had no authority to take custody. The case had been pending
for 3 years. As far as we know, not a single witness has been called.
The parties have been at issue over this long period on such matters
as burden of proof and scope of discovery. The merits of the contro-
versy have not yet been reached.
Although part of the delay has been due to the illness of the master

to whom the case is assigned, and involvement with other Marshall
litigation, the almost total lack of progress is most discouraging. Until
that case is resolved, creditors, FSLIC and uninsured depositors must
continue to wait—and all indications point to a very, very long wait.
In this connection, I mention the fact that on at least one occasion,
in response to our request that trial of the custody case be expedited,
the State has told us that we are overly concerned with recovery ofthe $85 million paid by FSLIC to Marshall savers. We have repliedthat we are obliged to be concerned since recovery in this and otherreceivership cases is vital if the Corporation is to stand ready in thefuture to meet its commitments. I need not mention to you the im-portance of the Corporation's function to this industry and to thepublic.
In an effort to expedite resolution of the custody case, FSLIC at-tempted to intervene. This effort was vigorously opposed by the State,and ultimately FSLIC's participation in the custody case was limited,at least temporarily, by the State court to intervention by the majoritydirectors of Marshall, who have been elected by the InsuranceCorporation.
Turning to the fourth point, Illinois does have authority under itslaw to name FSLIC receiver. Indeed, in 1965, the then director of thedepartment of financial institutions, Mr. Joseph E. Knight, didpromise, in unmistakable and unequivocal terms, to appoint FSLICreceiver, FSLIC has invoked that promise. It has been unmistakablyand unequivocably dishonored.
During 1967, a majority of the permanent reserve shares of Marshallwas transferred to National American Life Insurance Co., a Louisianacorporation. Being concerned with the delay in liquidating Marshall's
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assets, the company sent a representative to meet with the appropriate
Illinois officials. The company's representative, in the presence of two
members of the Board's staff, offered to dismiss all of the Marshall
litigation on condition that the Insurance Corporation be appointed
receiver. The Illinois authorities flatly rejected the offer and the entire
matter continues on its weary and expensive course.
The record in Illinois does not end with the Marshall case. In 1966,

Illinois took custody of, and appointed a receiver for, Old Reliable
Savings & Loan Association, which is also located in a Chicago suburb.
FSLIC has made insurance payments to the savers of Old Reliable in
the amount of approximately $71/4 million. In this case, the permanent
reserve shareholders did not choose to challenge the State's action.
Nonetheless, the State receiver has refused our requests for informa-
tion as to the progress of the liquidation.
In April of this year, the State of Illinois placed both Apollo Sav-

ings and Lawn Savings & Loan Association in receivership. These
two State-chartered associations are located in the Greater Chicago
area and together have about $125 million in savings. At this very
moment the Insurance Corporation is paying the insured accounts in
those institutions.
The savings and loan commissioner appointed Joseph E. Knight, to

whom I referred earlier, receiver for both associations. Shortly prior
to his appointment as receiver, Mr. Knight resigned as director,
Illinois Department of Financial Institutions. That appointment spe-
cifically provides for compensation as receiver. The amount of the
eompensation, or the method of its computation, has not been
disclosed.
If past experience is any indication, the Illinois authorities will

continue to ignore the need to make restoration in a reasonable period
of time and make up the loss in FSLIC's liquidity.
I might add, Mr. Chairman, that when Apollo and Lawn Savings

are paid out, and they will be in the next few days, the Insurance
Corporation will have paid out approximately $250 million in Chi-
cago. I would like to say—I choose my words here cautiously and
carefully—I would say that in the city of Chicago we are pretty much 

iover the hump so far n disposing of problem cases. In all honesty,
I also want to say that we have not completely cured the cancer. There
are several others that are in difficulty. But in connection with that I
want to stress just as much as I possibly can that the important thing
for savers in Chicago associations to bear in mind is that if their ac-
counts are insured by the FSLIC, whether it's a State association or
Federal association, these insured funds are safe and the Government
will keep its commitments. Sometimes this is not known when an as-
sociation goes under. Understandably, fear is created, but I want to
give that assurance here before this committee and to everyone con-
cerned, that in any situation where FSLIC insurance is involved the
saver's money is safe so far as his getting at least his full insured
principal when payment is made.
The bill before you today would permit the Board to appoint the

Corporation receiver. We are not in a situation like the commercial
banks, I might add, Mr. Chairman. Usually 96 percent of the money in
a savings and loan association, and frequently even in excess of that,
is insured savings, and so, when we pay out an insured association,
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we pay in excess of 96 percent and we have become by far the largest
claimant and necessarily the party most concerned about how the
matter is handled thereafter. The claim of the FSLIC, as I have said.,
is overwhelmingly larger than that of any other claimant in a receiver-
ship.
One clear and undeniable fact supports the importance of such an

appointment—in every case upon the payment of insurance the Cor-
poration becomes the largest claimant against the institution's assets.
Its claim is overwhelmingly larger than that of any other party.
Except perhaps for certain rights acquired under the law of escheat,
the State never has any monetary claim of consequence in these cases.
It is clear that the Corporation given its huge financial interest in

every case, is the most highly motivated party available to do the job
in an orderly and economical way.
I might add that the Corporation avoids an insurance payout

where there is economic justification, so as to protect the Corporation
and maintain its liquidity. The records show that in most cases we
have avoided making insurance payouts by bulk sales or mergers or
we have had voluntary liquidations and things of this sort.
In a recent case in Arizona the State authorities did appoint FSLIC

receiver. The Board designated an FSLIC employee, paid under the
Federal general schedule, to act as agent for the receiver for the as-
sociation, and the Board's Office of the General Council provides over-
all legal guidance to local private counsel. By contrast, Illinois ap-
pointed a private party as receiver for Lawn and Apollo and private
counsel provides legal services.
The Arizona case is proceeding in a highly satisfactory manner in

the sense that FSLIC, creditors, and the uninsured depositors can
look to meaningful reimbursement in a reasonable period of time.
This bill would enable the Board to prevent many of the problems

I have discussed with you today. As I indicated earlier in my state-
ment, an attack on the validity of a State's action in taking custody
would not interfere with an orderly and economical liquidation by
the Federal receiver. This alone would obviate many of the problems
in the Marshall case. Even if serious litigation did arise, FSLIC, as
receiver, could preserve the assets during the litigation. Given the
Corporation's interest it would do everything possible to cure de-
linquencies, dispose of real estate owned and, as market conditions per-
mitted, dispose of other assets.
I appreciate the fact that this type of legislation might raise in some

peoples minds the question of Federal-State relations. And my guess
is that each State supervisor would react in a manner in keeping;
with what his State law is. My guess, further, is that some State super-
visors would oppose the legislation and that some would favor it.
As I say, I think the thinking probably would be in keeping with

the State law, which the particular supervisor is charged with admin-
istering. I want to point out that this bill deals with the expenditure
and recovery of funds made available by insured institutions from
every State in the Union. The liquidity of the Federal Saving and
Loan Insurance Corporation is a matter of national concern and of
national importance. And no one would suggest that the terms and
conditions of expenditure and recovery of Federal funds is not a
matter for Congress.
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On this point I wish to stress that the provisions of the proposed
legislation are not self-executing. The bill does not require the ap-
pointment of the Corporation as receiver. Instead, it gives the Board
discretionary power to make such an appointment. I can assure you
that where a State official takes oxer an association with the intent to
rehabilitate or otherwise resolve the association's problems, and the
plan has a reasonable chance of success, the Board would not intervene.
As I said earlier, we like to avoid payouts where possible. It is

usually in the Corporation's interest to do so. I would say in conchi-
sion, Mr. Chairman, something that has already been said before this
committee in connection with the holding company legislation that was
signed by the President in the early part of this year. We do have addi-
tional problem cases. We cannot anticipate what the results in each
case are going to be. We do feel that in this request we are asking Con-
gress to close the gap that, in our opinion, needs closing as evidenced
by what has already taken place and that could take place in other
States in connection with existing problem cases on our books, and to
give us this reserve power for use when necessary.
All we seek here is a reserve power to prevent recurrence of the

problems that have arisen in Illinois—and could arise elsewhere—with
their potentially serious consequences to the Corporation.
The CHAIRMAN. Thank you for your very interesting and informa-

tive statement.
On page 8 you make reference to the Marshall Savings & Loan

Association and you say the State of Illinois appointed a custodian on
December 31, 1964. I assume that custodian appointment was for the
purpose of trying to work out the problems of the association, is that
right?
Mr. HORNE. Well, that could have been a purpose of it, yes, sir. And

it so happens that in the State of Illinois, a custodian was appointed
and it didn't trigger a payout. It has to be a receiver for the purpose
of liquidation.
Now, it may have been that there was some confusion or some delay

in trying to determine whether it was necessary to appoint a receiver
for the purpose of liquidation. We do know that there were some legal
questions. The Attorney General ruled that a receiver could be ap-
pointed for the purpose of liquidation. I do not know that there would
have been much purpose here in trying to work out something. That
could possibly have been the intention but the association was so large
and was in such weak circumstances it was obvious it would take them
quite a good deal of money to save it.
The CHAIRMAN. In any event, there had been no determination made

as of that time that the association was insolvent or in such condition
as to call for a receiver, I take it.
Mr. HORNE. The State took custody on December 31, 1964, for the

purpose of further examination, reorganization, merger or liquida-
tion. So that would answer your question, sir.
The CHAIRMAN. But it was 31/2 months later before the receiver was

named?
Mr. HORNE. Yes, sir.
The CHAIRMAN. During that time what was the status of the savers

in that institution 2
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Mr. HORNE. Their money was—
The CHAIRMAN. Was it frozen?
Mr. HORNE. The money was frozen.
The CHAIRMAN. They could neither withdraw nor could you pay

off?
Mr. HORNE. That is right.
The CHAIRMAN. Then a receiver was appointed.
Mr. HORNE. For the purpose of liquidation.
The CHAIRMAN. And at that point they become eligible to receive

payments from the insurance corporation?
Mr. HORNE. Up to the insured amount, yes, sir, and we immediately

proceeded to meet that commitment.
The CHAIRMAN. And I believe you said that generally the insured

amount from one of these institutions is approximately 96 percent of
all spare accounts?
Mr. HORNE. Yes, sir.
The CHAIRMAN. Do I understand correctly from your discussion of

this situation that the FSLIC, which is an organization supported
by insured savings and loan associations throughout the entire coun-
try, is powerless to move in a State case until a receiver is named and
even then does not have access to the records sufficient to protect its
own interests in the situation?
Mr. HORNE. This certainly has been the case in Illinois, Mr. Chair-

man. It would depend to a great extent on the attitude of the State
supervisor authority as to whether or not it would be the case in other
places.
The CHAIRMAN. Well, now, take the two cases you discussed in

Illinois. I believe there were two specifically that you discussed. Do
I understand correctly from your statement that you are not able to
get sufficient information to assure that the interests of the corporation
are protected?
Mr. HORNE. Yes, sir.
The CHAIRMAN. Do you have any reason to believe that there is or

has been a wasting of assets?
Mr. HORNE. We have no information of an adequate enough nature

that I could—that we have any assurance one way or the other. We
do know that the State of Illinois has had authority granted by the
court to proceed to liquidate. We do know that they could do so and
invest the money and produce income from it until all the court cases
are settled, but they have for some reason not taken advantage of that
authority granted by the court.
The CHAIRMAN. Does the insurance coverage of FSLIC apply alike

to all insured associations whether they are State, Federal, mutual or
stock companies?
Mr. HORNE. Yes, sir. If any association is insured by the FSLIC,

the answer to your question would be yes.
The CHAIRMAN. But your power, your right to handle those cases

that go sour is not the same power?
Mr. HORNE. No, sir. It varies from State to State and in the case of

a federally chartered association there is no question, of course, what-
soever. We automatically become the receiver. In the case of State
associations its depends upon State law. It depends upon the attitude
of the supervisor, of the State authorities to some degree. As I pointed

94-630-68-3
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out, in the State of Illinois the law is clear that we could be appointed
receiver, but the fact is we have not been.
The CHAIRMAN. Do you feel that this action is necessary on two

points; first of all, it would give you uniformity of coverage of rights,
and second, it would make it possible for you to protect the interests
•of the insurance corporation?
Mr. HORNE. Yes, sir; and we think both are important, particularly

the latter.
The CHAIRMAN. Senator Proxmire?
Senator PROXMIRE. I understand one of the objections to this pro-

posed legislation, Mr. Horne, is there is a conflict of interest here,
that your Board would be interested in as rapid a liquidation as possi-
ble and that rapid liquidation, understandably from your standpoint,
might work adversely as far as stockholders are concerned. After all,
if you are going to liquidate, especially under present circumstances—
if you are going to liquidate now, the interest rates what they are,
you would have to liquidate at a loss. Presumably the depositors
would be taken care of. Perhaps you could see to that. But you would
want to do it promptly and expeditiously and it might be that the
stockholders would be virtually wiped out.
Mr. HORNE. Senator, there are two or three remarks that I think

would be necessary to respond to your question. As to our liquidating
in a rapidly or disorderly manner 

Senator PROXMIRE. No, I do not mean disorderly. Of course, it
would be orderly. But you have a duty to liquidate this as soon as
you can. That is one of the reasons you want this legislation.
Mr. HORNE. Our main purpose in this regard is not necessarily to

go out and speed up liquidation, although we certainly would not
want to just sit there_ for years and years and hope that the property
would appreciate in value to take care of the stockholders. Our insur-
ance of accounts is not to take care of the stockholder. The stock-
holders operate under the private enterprise system. If he loses it,
he loses it. If he makes a profit, he makes a profit. We are concerned
about protecting the saver and we are concerned about protecting the
insurance corporation and getting a return on the money that we lay
out as we pay off insured savings accounts.
We also, of course, look at whether or not and how we liquidate

could disrupt the regular market forces, so we very carefully 
Senator PROXMIRE. Disrupt what?
Mr. HORNE. Disrupt the regular market forces in the liquidation

of property. So we very carefully make an orderly liquidation. Our
requirements, I restate, are to protect the saver, to protect the insur-
ance corporation, to protect the market in the manner we liquidate so
that we do not harm other people that might have real estate, includ-
ing savings and loan associations that might have real estate holdings.

It is not our requirement that we, to the detriment of the other three
things I mentioned, take care of stockholders 5, 10, 15, 20 years down
the road.

Senator PROXMIRE. Well, of course, you apply this law, though, on
a national basis I could see how you might discourage the formation—
the attraction of equity money into savings and loans which is so neces-
sary now. You recognize, of course, better than anybody in the country
how urgently we need savings and loans, how much the housing indus-
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try relies on them, how serious the homebuilding industry has beel
suffering and if we adopt legislation that might possibly discourage
the movement of funds into this area it might be a mistake. Have you
gotten any reaction at all from the State commissioners around the
country, consulted with them ?
Mr. HORNE. I commented on that a few minutes ago. I said that my

guess is—and I have not polled the savings and loan commissioner' 
myguess is that their attitude probably would be somewhat in accord-
ance with what their own State law is on this subject.
Now, I have been told by at least one State supervisor that he was

very much in favor of this legislation. My guess is that the response
would be mixed, that some would support it, that some would oppose it.
Senator PROXMIRE. How long would it take you to poll them?
Mr. HORNE. I guess you could poll them in a couple of hours.
Senator PROXMIRE. Why would that not be a good idea?
Mr. HORNE. I think so, if we could reach them. But let me point out

something to you, Senator, if I may, in regard to your concern about
the formation of new savings and loan associations. There is no reason
why anybody should have any objection or any hesitancy about form-
ing a new savings and loan association if the demand is there and if
they are willing to conduct and run the association on a sound, honest,
and appropriate manner.

Unfortunately, this is not always the case and this is the primary
reason why some of the associations, particularly of the type we are
talking about here, have gone under.
Now, what bothers me a great deal more than whether we form new

associations, is whether this agency has the authority to insure the
saver that his money is safe, that he is going to be paid off when it is
necessary to pay him off. How we maintain the public confidence in
the 5,000 associations we already have is of much greater concern to
me.
Senator PROXMIRE. Has there ever been a savings and loan depositor

since the establishment of insurance, who has not been paid off?
Mr. HORNE. Up to the insured amount there has not been.
Senator PROXMIRE. How much of the loss has been for those whose

deposites have exceeded the insured level?
Mr. HORNE. I do not know. If I understand your last question, Sen-

ator 
Senator PROXMIRE. How much total loss has there been for de-

positors whose deposits have exceeded the insured level; in other words,
have not been covered by insurance and therefore were a liquidation
loss?
Mr. HORNE. In Marshall, there are about $3 million involved.
Senator PROXMIRE. $3 million by depositors who had more than

$15,000?
Mr. HORNE. More than $10,000 at that time. At that time the insured

amount was $10,000. Now it is $15,000. If it had been $15,000 at that
time the $3 million would probably have been less. But here is some-
thing that took place in the case of Marshall. There was several months
delay before the receiver was—before even the insured savers were
paid anything. In the meantime, the insured saver lost the use of his
money. Also, we have had in excess of $84 million outlay; that is, the
Insurance Corporation in Marshall, and we are getting no return on
that money.
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Senator PROXMIRE. What concerns me most about this is that it seems
that most of this trouble is in one State, in Illinois. Have you had any
other problems other than Illinois in regard to—that would justify
this legislation?
Mr. HORNE. So far as specific trouble is concerned, most of our

troubles have been in Illinois. We had a little problem in Arizona with
one receivership which we were able to work out.
Another reason we have not had any more trouble is that in most

other States we have been able to effect mergers or to 
Senator PROXMIRE. It seems questionable to me to have national

legislation to meet the problem of one State.
Mr. HORNE. No; it is not quite that simple Senator. I was pointing

out two things and perhaps you have made reference to only one.
There is some desire to have uniformity. Presently, so far as State-
chartered associations are concerned, we have 50 different setups. Some
are authorized to make us the receiver, as the case in Illinois, but
Illinois did not do so; and some—about five States, I believe, are re-
quired to make us the receiver. It varies from State to State. So, having
uniformity, and keep in mind that this is not self-executing—we are
asking here only for the authority to step in if we think it is in the
public interest and if we think after the person takes over there is no
possible chance to work out a solution to it. We prefer working out a
solution if we can because it usually helps to preserve the liquidity
of the Insurance Corporation. So, for this reason, in most cases we
have in other States been able to work out such solutions. But there is
an element of uncertainty here that is permeating to some degree pub-
lic confidence so the fact that there is such variation from State to
State is one reason that we think uniformity would be helpful.
Another is—I do not mean to harp on this—is the fact that we are

the ones who have the biggest stake. When an insured institution is
paid out, about 96 percent or more of what is involved comes out of
the Insurance Corporation. Where does the Insurance Corporation
get its money? It gets its money from the insured associations all over
the United States.

Senator PROXMIRE. We have to put these things in perspective. How
big is the reserve of the Corporation now?
Mr. HORNE. We have approximately $2 billion.
Senator PROXMIRE. How big have the losses been?
Mr. HORNE. I can give you tables on that, but usually 
Senator PROXMIRE They are a tiny percentage. What is it, less than

1 percent?
Mr. HORNE. No. When we pay out—usually, Senator, when we pay•

out an association or when we otherwise take over bad assets through
the process of a merger, our average loss comes to usually between 15
and 20 percent of the assets involved.
• Senator PROXMIRE. Well, you paid out something like this, but 
Mr. HORNE. This is true when we pay out one---
Senator PROXMIRE. But you will get back funds from the assets that

you liquidate.
Mr. HORNE. We get back some.
Senator PROXMIRE. You might get back most of it?
Mr. HORNE. We get back most of it, yes, sir. This is true, whether

we pay out or whether we resolve a case through a merger—resolve a
problem through a merger.
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Senator PROXMIRE. You do not have a loss of 15 to 20 percent?
Mr. HORNE. Yes, sir.
Senator PROXMIRE. Not a realized loss?
Mr. HORNE. Yes, sir.
Senator PROXMIRE. So the realized loss would be that high a per-

centage in your reserves?
Mr. HORNE. No, of the assets—of the assets involved.
Senator PROXMIRE. I See.
Mr. HORNE. Let me point out something else Senator, that has a

bearing on this case. I do not feel that I am revealing anything here—
well I know I am not revealing- anything that has not already been
revealed—but when we were asking for holding company legislation
last year, which you granted us. I pointed out at that time that the
insured funds of a person who has a savings account in an insured
association, a federally insured association, is safe; but I also pointed
out that we had quite a few of what we call "Category No. 1' prob-
lem cases amounting to quite a good deal of money.
Now, I do not know whether we are going to have to pay out these

or how we are going to be able to resolve them, but this is another
reason—looking into the future and measured also by what has
already happened and what we know can happen down the road, this
is another reason we are asking for this legislation, to give us this
necessary protection.
Senator PROXMIRE. Could you supply for the record how much you

have paid out for Illinois?
Mr. HORNE. About $250 million already.
Senator PROXMIRE. You paid out $250 million but as you said, you

expected that you would be able to (Yet most of that back?
Mr. HonNE. We do not know how long it is going to be.
Senator PROXMIRE. Right.
Mr. HORNE. We do not know how long it is going to be.
Senator PROXMIRE. It demonstrates that time is important?
Mr. HORNE. We do not even know at this time whether it is con-

templated—we rather hope that it is contemplated that once liqui-
dation does take place and if there is anything else, that we get out the
principal and get some payment on our money and that is a problem
that still is in the air. As to whether or not the $84 million we have
out there, which may be there 10 or 15 years, we do not know if that
$84 million is paid we will get interest on it.
Senator PROXMIRE. Can you provide for the record a report on how

much you have paid out over the last 5 years?
Mr. HORNE. Yes, sir. But in this regard, let me point out, Senator,

that where we can avoid making payout by the process of a merger
or by the process of other devices we do so because it usually is in the
interests of the corporation that we do so.
Senator PROXMIRE. I just have one more question. I understand the

Illinois papers have reported charges by Mr. Hulman, who is inciden-
tally our next witness, he is the Illinois State Savings and Loan Ad-
ministrator that the Board acted too quickly in the Apollo case. Do
you have any comment?
Mr. HORNE. Senator, I would like to—I would just like to answer

your question, sir, by pointing out that Apollo was considered to be a
major problem since early 1963 and in the 5-year period since 1963
there were eight examinations.
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Senator PROXMIRE. There have been what
Mr. HORNE. Eight examinations. In the same period there were eight

supervisory conferences with the officers and directors. For seven con-
secutive semiannual periods, commencing with October 1964, Apollo
failei to make the required transfers to its reserves. Not only were no
restrictions imposed during 1965 and 1966 as a result of this failure,
but during 1966 the Board permitted Apollo to increase its rate to meet
competition. In the early part of 1966 the principal stockholders pro-
vided written assurance that net worth would be increased by $200,000.
No such increase ever took place. No such pledge was ever fulfilled. In
early 1968 Apollo's earnings had declined to the point where they were
insufficient to meet dividend requirements, let alone permit addition to
reserves.
Book net worth, which amounted to $3.9 million in April 1963, had

declined to $1.6 million. Apollo was facing losses of $2.8 million but
had a net worth of only $1.6 million to absorb such losses. Clearly,
Apollo was insolvent.
During 1967 and 1968 four different groups, all of whom are fine

and responsible, evidenced interest in acquiring control of Apollo. All
came to the conclusion that the investment necessary to revitalize
Apollo was so large as to make potential portfolio return unlikely.
During March 1968, two merger proposals which would have

avoided a receivership were rejected by the principal stockholder
basically because such proposals provided no insurance that he would
recover his investment in one way or another. And that gets back,
Senator, to a point that you were making a few moments ago. Natu-
rally, I can understand the stockholder who owns an association and,
for whatever reason—usually mismanagement—in the case that I have
laid out here to this committee this morning, usually mismanagement
or other improper actions, he is on the verge of losing his money then
when something has to be done he wants you to go in through the
Insurance Corporation and restore his equity or make a transaction or
a trade that will enable him to come out with worth which actually is
not there.
Now, when he cannot get that, then I can understand why he would

like to sit around 15 or 20 years, use the Insurance Corporation money
free of charge and wait maybe for the property to appreciate so that
he would get something down the road.
What we are concerned about—I am repeating again—is the saver.

That is why the Insurance Corporation was created, to protect the
saver, to protect the public confidence in this industry, not to make
a mismanaged association—not to use Corporation money to pay off
the stockholders of a mismanaged association.

Senator PROXMIRE. Thank you.
The CHAIRMAN. Mr. Horne. I have a couple of questions that Sena-

tor Bennett, who could not be present, requested that I ask you. Part
of this may be repetitive, Thu not sure. It has been reported that Mr.
Hulman told the Cook County Council of Insured Savings and Loan
Associations that the reserves of Marshall have increased from $4 to
$11 million. Do you have any comment on this ?
Mr. HORNE. Mr. Chairman, of course, I cannot assess the accuracy

of the reported statement since, as I have pointed out, we have been
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refused access to Marshall's books and records. From what I know of
Marshall's financial condition in 1965, I somewhat doubt its accuracy.
If Mr. Hulman is suggesting that, after payment of all claims against
Marshall, including those of FSLIC in the amount of about $84 mil-
lion, and of the uninsured depositors in the amount of $2.8 million,
$11 million will be available for distribution to Marshall's permanent
reserve shareholders whose investment was no more than $725,000 ini-
tially, I have two questions. First, I should like to ask whether the $11
million takes into account anticipated losses on substandard assets for
which loss reserves should be established?
And second, does the figure take into account interest for the use of

the funds of the uninsured Marshall depositors of $2.8 million and
the $84 million paid out by FSLIC to the insured depositors? While
there have been no cases involving insurance payments by FSLIC,
there is a long line of judicial decisions upholding in similar circum-
stances the right of FDLIC to interest. From an equitable point of
view, attention should be called to the fact that in essence Mr. Hulman
would seem to be taking the position that those persons who had in-
vested risk equity capital, and in a relatively small amount, would
be getting a free ride and a windfall at the expense of those persons
who had entrusted their savings, including the FSLIC as subrogee to
the equity holders under whose management the association had been
ruined.
If that is his position it could only encourage strike or sham suits

and delays in the liquidation of all Illinois stock associations.
As I pointed out earlier, we still have some that are going to have

to be resolved one way or another. Since, if I understand Mr. Hulman
correctly, no interest need be paid to the savers, including the FSLIC,
the equity holders would benefit by the delay from the necessary in-
crease in association assets resulting from the earnings on the good
loans in the association's portfolio and the free use of our money.

This would encourage stockholders to cause delays until such time
as they could obtain a windfall. This may happen in Apollo and
Lawn. I can only hope this is not Mr. Hulman's position.
The CHAIRMAN. All right. Let me ask one other question at the

request of Senator Bennett.
Senator Bennett is concerned that State authority not be overruled

except where absolutely necessary. He has suggested that the bill be
amended on page 2, line 10, to read—and I quote "necessary to protect
the public interest.- Would you comment on this proposed change in
language?
Mr. HORNE..I can, but if I may, sir, I would ask general counsel to

comment. I might add this. My first reaction is that, as I indicate in
the last paragraph of my prepared testimony, my concern about the
point that Senator Bennett has raised and my assurance—and given
my assurance that if everything was going properly, we would not
exercise this right.
Now, I have stressed that this right that we are asking for is not

self-executing. Now, if you go to prove necessity, my reaction as a
layman is that we could get tied up in court over an extended period
of time and that might result in similar delays to what we have expe-
rienced. But I would like to analyze that a little bit more carefully
and probably give a better 
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The CHAIRMAN. Would you do it and let us know? Of course, what
it amounts to is changing, in effect, changing from "advisable" to "nec-
essary" to protect.
Mr. HORNE. I see nothing particularly wrong with it offhand unless

it would take us into court for an extended period of time.
The CHAIRMAN. Thank you very much. We appreciate your state-

ment.
Mr. HORNE. Thank you, sir. I appreciate being called.
(The following material was subsequently received from Mr.

Home:)
FEDERAL HOME LOAN BANK BOARD,

Washington, D.C., May 29, 1968.
HON. JOHN SPARKMAN,
Chairman, Committee on Banking and Currency,
U.S. Senate.
DEAR MR. CHAIRMAN: In accordance with Senator Proxmire's request, there

is attached for inclusion in the record of the hearing on S. 3436 pertinent data
with respect to the 12 insured institutions in which defaults occurred and in-
surance payments were made during the 34-year existence of the FSLIC. In
addition, I am taking the liberty of replying briefly to some of the statements
made by Justin Hulman, Savings and Loan Commissioner of the State of Illinois,
during his testimony on S. 3436.
Mr. Hulman stated that, during the three years of the State-administered

Marshall receivership, $7.5 million had been added to the institution's reserves
as of March 31, 1968, and if that had been the situation on December 31, 1964,
when the State took custody of Marshall, it would have been a solvent institu-
tion. While it is not entirely clear what Mr. Hulman was attempting to prove
by this statement, it is noteworthy that he carefully avoided mentioning that
this increase in the reserves was due to the fact that the receivership, during
the three years, had free use of (1) the Corporation's approximate $84 million
paid to the insured Marshall savers and (2) the $2.8 million owned by uninsured
depositors.
Had the receivership been required to pay a dividend for the use of such funds

at the competitive 1964 rate of 4.5% then paid by viable savings and loan as-
sociations in the Chicago area, the reserves of Marshall, instead of increasing
by $7.5 million, would have decreased by approximately $4.2 million. The as-
sociation would have been insolvent on March 31, 1968 by almost $11 million
and not by the admitted insolvency of $6.68 million as of December 31, 1964.
If the liquidation of Marshall is delayed long enough, there presumably will

be more than enough funds to pay off the entire principal amounts due to FSLIC,
the uninsured depositors and other creditors of Marshall. The important ques-
tion which will then arise, as to which question Mr. Hulman has not really ad-
dressed himself, is whether any remaining funds will be paid by the State-
appointed receiver to the risk equity holders before interest at the legal rate is
paid to the FSLIC, uninsured depositors, and other creditors who have had to
wait for payment of their claims and whose funds were used during the receiver-
ship without cost "to increase the institution's reserves."
Mr. Hulman's argument that the appointment of FSLIC as receiver of Illinois

insured institutions under the provisions of the proposed bill would constitute
an "obvious conflict of interest" is rather puzzling. In the first place, and even
assuming for the purpose of argument that there is a conflict of interest between
the FSLIC as insurer and other claimants against receivership assets, the legis-
lature of the State of Illinois has, in the very statute which Mr. Hulman is
charged with administering, authorized the appointment of FSLIC as receiver
for Illinois savings and loan institutions in default. It seems rather strange for
an Illinois official to raise such an issue in the face of Illinois policy which in
substance authorizes such an alleged conflict. In addition, Congress has estab-
lished Federal policy in this area by requiring FSLIC to be appointed receiver
for Federal associations and by tendering the services of the FSLIC as receiver
for State-chartered insured institutions in default.
In any event, putting aside the fact that Mr. Hulman's contention is con-

trary to Federal policy and that of his own State of Illinois, there is in actuality
no conflict of interest. Mr. Hulman intimates that such conflict exists because
of FSLIC's alleged overriding interest in maintaining its liquidity. I would be,
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less than candid if I did not admit that FSLIC is concerned about the main-
tenance of its liquidity-which is essential if it is to meet its statutory obliga-
tions and responsibilities. Supervisors of State-chartered, Federally-insured
institutions should be equally concerned so as to protect the integrity of the
insurance system without which no Federally-insured institution could survive.
I would suggest that any State supervisor who is not concerned with FSLIC
liquidity is remiss in the discharge of his responsibilities.

Nevertheless, the maintenance of FSLIC liquidity in no way conflicts with
FSLIC's role as liquidator of insured institutions. The FSLIC has had considera-
ble experience in the disposition of substandard assets of associations which have
gone out of business. It is now administering more than $100 million of assets
.of such institutions in the Chicago area. It has never engaged in "fire sales" of the
assets which it is administering nor does it intend to do so in the future. All
assets are disposed of as speedily as circumstances permit and at prevailing
market values. By the same token, FSLIC does not and will not, in conducting
liquidations of stock associations, delay liquidations simply on the theory that
perhaps in the future something may happen which will inure to the benefit of
the holders of the risk equity capital of such institutions, and in this manner bail
them out of a situation which they have created. If this is Mr. Hulman's or any
other State Supervisor's notion of an orderly liquidation, then I strongly suggest
that this is a further and compelling reason for enactment of the proposed bill.
I should also like to correct the statement by Mr. Hulman as to FSLIC's posi-

tion on the payment of interest. It is FSLIC's position that all savers (uninsured
depositors and the FSLIC as transferee from insured savers) and creditors are
entitled first to payment of the principal amount of each of their claims. In the
event there are funds available after the full payment of the principal amount
of such claims, those savers and creditors are entitled to interest at the legal rate
for the use of their money during the liquidation before any of the holders of the
risk equity capital receives one penny. The FSLIC does not, as Mr. Hulman
stated, deny the uninsured saver or the creditor the right to interest. It does, how-
ever, deny the right of the risk equity holders to receive any payment before
there is full recovery, both as to principal and interest, by savers and creditors.

Finally let me say that the Board is not in agreement with Mr. Hulman's as-
sertion that authorizing the Board to appoint the FSLIC as receiver for insured
institutions ez parte and without notice would be immoral. If he were correct, the
action of Congress in granting the Board such power with respect to Federal sav-
ings and loan associations and granting similar authority to the Comptroller of
the Currency in the appointment of receivers for National banks would have to
be characterized as immoral.
I appreciate the courtesies that have been extended to me and I trust that this

letter will be made part of the record of the hearing on S. 3436.
With kind regards, I am

Sincerely,
JOHN E. HORNE, Chairman.

DATA WITH RESPECT TO INSURANCE PAYMENTS DURING FSLIC'S 34-YEAR EXISTENCE

Name and location Default
date

Total
savings

Insurance
liability

Loss to
uninsured

Security Federal Savings & Loan Association, Guymon, Okla Jan. 17.1940 $165,940 $164,336 0
'Community Federal Savings & Loan Association, Independence, Mar. 1,1940 1 845,020 320,720 0

Mo.
Trenton Banking & Loan Association, Trenton, Ohio Apr. 12, 1940 28,456 28,456 0
Aetna Federal Savings & Loan Association, Topeka, Kans Nov. 4, 1940 4, 974,311 4,922,245 $1,891
First Federal Savings & Loan Association, Oklohoma City, Okla__ _ Apr. 30,1941 1, 063,474 803,910 2 1,834

'Dickinson County Baking & Loan Association, Abilene, Kans May 26,1941 44,269 44 269 0
Wapakoneta Banking & Savings Co., Wapakoneta, Ohio June 27,1941. 435, 744 422,906 193
Marshall Savings & Loan Association, Riverside, Ill Apr. 8,1965 87, 052,726 84,178,870 (4)
Gibraltar Savings & Loan Association, Phoenix, Ariz Aug. 19,1966 27, 597,346 27,002,372

(3 

Old Reliable Savings & Loan Association, Berwyn, Ill 
Lawn Savings & Loan Association, Evergreen Park, III 

Sept 13,
Apr. 26,

1966
1968

7, 325,
66, 856,

249
978

7,079,
(4)

790 F3

Apollo Savings & Loan Association, Chicago, III Apr. 26,1968 55, 690,000 (4) (9

1 The Government, through the Treasury and HOLC, owned savings of approximately $524,000.
2 HOLC also suffered $30,921 loss.
Too early for reasonable estimates.

•4 Data not yet available.

94-630-68-4
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STATEMENT BY JUSTIN HULMAN, SAVINGS AND LOAN COMMIS-
SIONER OF ILLINOIS, AND PRESIDENT OF THE NATIONAL
ASSOCIATION OF STATE SAVINGS & LOAN SUPERVISORS

The CHAIRMAN. Justin Hulman, savings and loan commissioner of
the State of Illinois.
Mr. Hulman, we are glad to have copies of your prepared statement.

It will be printed in its entirety in the record. We will be glad for
you to discuss it or summarize it or proceed as you see fit.
Mr. HULMAN. I appreciate the opportunity you have afforded me to

be heard on S. 3436. My name is Justin Hulman. I am savings and loan
commissioner of the State of Illinois and president of the National
Association of State Savings & Loan Supervisors, which organiza-
tion represents all of the States in the Union except Alaska, which
State, unlike the others, does not have State-chartered savings and
loan institutions. Therefore, I appear here not only as savings and
loan commissioner of Illinois and as president, and behalf, of the na-
tional association, but as a reasonably well informed, experienced
and knowledgeable citizen and State public officer who is seriously
disturbed and concerned not only by what I believe to be unwise in-
tendments and thrusts of S. 3436 as it will affect, if enacted, the
administrations by the States of a major segment of their financial
institutions and economic well-being, but as well the unseemly and
unexplained haste with which the Federal Home Loan Bank Board
is pressing action on this bill.
Among other things, delicate Federal-State relations will be affected,

adversely to the State, I respectfully suggest. In addition, the bill will
add materially to the litigation and administrative burdens of the U.S.
district courts. The burdens with which those courts are and have been
subject has been of great concern to you distinguished gentlemen and
to the bench and bar of the Nation. As you know, the American Law
Institute will assemble in annual meeting in this city tomorrow morn-
ing to finalize during the next several days its study in depth in which
it has been engaged for several years looking to its recommendations to
you and your distinguished colleagues in the U.S. Judicial Conference
respecting Federal diversity jurisdiction to the end that the heavy load
of State law cases now imposed upon the Federal courts may be less-
ened and their projection into otherwise purely State affairs may be
alleviated. Furthermore, my counsel advised me there are serious ques-
tions of constitutional validity present in this legislation involving
impingement of the right of the States under the 10th amendment of
our Constitution.
I shall, with your permission, present my views, hoping they will be

of assistance to you. I hasten to say that the Federal Home Loan Bank
Board has afforded me and the National Association c f State Savings
& Loan Supervisors, and I respectfully suggest you distinguished
gentlemen as well, precious little time in the premises. For that reason,
not to mention my own inadequacies, which I cheerfully acknowledge,
this statement is not as full and as well organized and as helpful to
you as I am confident it would have been had we been afforded the time
that a matter of this importance and delicacy truly merits.
As I have said, I and the National Association of State Savings &

Loan Supervisors are concerned and disturbed at what appears to
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us to be an unseemly and unwarranted attempt by the Federal Home
Loan Bank Board to cause this proposed legislation to be rushed
through this Congress without an opportunity for interested and con-
cerned citizens, State public officials and the States themselves, reas-
onable time to prepare and present and afford you distinguished
gentlemen their views. I first heard about, let alone learned of, this
bill on Monday of last week. I did not even see a copy of it until I
came to Washington 2 days later on Wednesday. As of Friday of
last week no Illinois savings and load association group had received
a copy of the bill. The Federal Home Loan Bank Board proceeded
in secrecy. It has sought darkness, not light, from the very industry
which is most vitally affected by the bill's provisions. That industry
is not informed as to its content as of the date of this hearing.

Needless to say, the National Association of State Savings and
Loan Supervisors is vitally interested in this legislation. Because of
the manner in which the three-man Federal Home Loan Bank Board
proceeded, I did not have time to poll the membership of our organi-
zation though, fortunately, I was able to poll our executive committee.
Each member polled advised me that he wished me strongly to op-
pose the enactment of S. 3436.
At the outset let me state that whenever I refer to the Federal Home

Loan Bank Board I make reference to that Board, to the Federal
Savings and Loan Insurance Corporation, and to the Federal Home
Loan Bank System. The three Federal statutes creating and fixing
the duties and responsibilities of the Board, the Corporation, and the
Bank System, and the manner in which the Board has operated under
that legislation, are such that all of the functions of the Board itself,
the Insurance Corporation, and the Bank System are controlled and
administered by the three-man Federal Home Loan Bank Board.
In light of the statements which, with your permission, I am about

to make, I hope you gentlemen will understand that none of my
remarks is directed at any individual or individuals. This matter is
too important to the States as well as to the Federal Govrenment to
engage in personalities even were I so disposed, which I am not, and
when I refer to the Board I refer to the complex.
The heart of this bill is contained in section (2) (A). Tinder its

provisions, upon the appointment by a State authority, such as my-
self as Commissioner of Savings and Loan Associations of Illinois, of
"a conservator, receiver, or other legal custodian" (in other words,
even when all the State supervisory authority does is take custody of
an insured State savings and loan institution in the exercise of his
supervisory and administrative powers), the Federal Home Loan
Bank Board is given authority ex parte and without notice, meaning
without consultation with anyone including the interested State au-
thorities, to appoint the Federal Savings Loan Insurance Corpora-
tion as receiver with "authority to liquidate the institution in an
orderly manner or to make such other disposition of the matter as it
may deem to be in the best interests of the institution, its savers and
the Corporation . .
The State and its interested citizens are at this point and thence

forward excluded from the entire matter. Tinder the incorporation pro-
vision of section (2) (A) (i) of S. 3436, the only court granted juris-
diction in the premises is the U.S. district court.
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Of course, upon the appointment of the Corporation as receiver,
and this is no different from the law today, the Corporation must
proceed promptly to make immediate payment to savers having de-
posits in the savings and loan institution up to the limit of $15,000.
Custody, for a number of reasons, may not necessarily dictate a final

closing; therefore, appointment of the Corporation as receiver imme-
diately following a custodial action by the State, as is permitted by
this bill, could obviously be unnecessarily precipitous and conse-
quently, work to the disadvantage of the institution, the savers and the
public generally. This is wholly apart from what I respectfully repre-
sent as a shocking effect of this bill that the State supervisory authority
and, in fact, any representative of the State is excluded from the matter
upon the appointment of the Corporation as a receiver. Thus, in effect,
the bill permits and, may I say, envisages the appointment of the Cor-
poration by the Board as receiver for State-chartered savings and loan
associations in direct conflict with methods and procedures provided
by State law for custody and receivership of State associations. States'
statutes and supervisory regulations become sterile and of no operation
or effect upon the appointment of the Corporation as receiver.
It appears to me from my reading of the Congressional Record and

from statements made by members of the three-man Federal Home
Loan Bank Board that the inspiration for this bill has been my ap-
pointment, as Commissioner of Savings and Loan Associations of
Illinois, of competent and experienced men as receivers of Illinois
associations that required liquidation rather than the Federal Savings
and Loan Insurance Corporation. I have seen no statements by way of
any committee or other report in support of this bill, and I know of
none that has been submitted to you distinguished gentlemen warrant-
ing this indirect, but invidious, slur upon my administration of Illinois
savings and loan associations. I respectfully represent to you, as I will
point out hereinafter, that the administration of the liquidation of the
few Illinois savings and loan associations that required liquidation has
been expeditious, effective, and at minimum cost. Because of this aspect
of the matter, obviously personal to me, I deemed it my duty to appear
here, make a statement, and answer all your questions, particularly as
they relate to the administration of State-chartered savings and loan
associations, whether or not in liquidation or custody.
We in Illinois are fortunate indeed, I suggest to you, in having been

able to induce outstanding and competent men with great experience
in this and related fields to manage our liquidations of our State-
chartered insured savings and loan associations. The demonstrated
efficiency and devotion of these men to their tasks have given us in
Illinois quite efficient and low-cost liquidations.
The sum of these efforts, even in the face of delaying litigation in

the case of one of those associations, is the anticipated payment of
100 percent of all claims of any kind or character whatsoever involv-
ing the insured savings and loan associations in liquidation in my
State under my administration. You will please permit my observa-
tion that I seriously doubt the ability of the Federal Savings and Loan
Insurance Corporation could approach or even attain the same low
cost and efficient liquidating administration that we have been able
to accomplish; this would be no reason, I respectfully suggest, for the
interposition of the Corporation into State affairs merely because the
Corporation would like to do the liquidating.
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At this point you must have in mind that I would be expected to
submit a specific or two, and this I am pleased to do. I will take the
liberty of considering with you the case of Marshall Savings &
Loan Association, located in Riverside, Ill. This was the first insured
association to go into involuntary liquidation in Illinois in many years.
An audit of that association, prepared by certified public account-

ants pursuant to my request and order to them in July of 1964, was
delivered to me by them in the afternoon of December 29, 1964. My
study of that audit convinced me that the association was insolvent
and the insolvency was in the amount of approximately $6,680,000.
The book value of the assets as reflected in that audit was approxi-
mately $110 million. At 9 a.m., 1 business day later, December
31, 1964, we took custody of Marshall, the 1 day intervening being
a Wednesday, a day the association was closed pursuant to its regular
practice. At the time we took custody, not only was the association
insolvent, but it owed the Federal Home Loan Bank of Chicago a sum
in excess of $14,000,000. Its then prospective losses and I mean by
this the difference between the market and book values of its assets
as reflected in the audit, approximated $11,300,000, for which it had
reserves as per the audit of about $4,700,000.
I immediately ordered that no deposits be received and no deposit

payouts be made. We proceeded with our custody, consisting of pri-
marily inventorying, managing, and conserving the assets. We under-
took consideration and stimulation of various proposals for reorgan-
ization and other means looking for a hoped for reopening of the as-
sociation and avoidance of receivership, liquidation, and dissolution.
But these latter efforts proved of no avail, and we appointed a re-
ceiver for Marshall on April 8, 1965, for the purpose of liquidation
and dissolution. Twenty-nine days after custody, the board of direc-
tors of the association commenced time-consuming, delaying, vexa-
tious, and liquidation-interfering litigation. The Federal Savings and
Loan Insurance Corporation also instituted litigation, ultimately suc-
cessful, to establish its right to vote the shares of the depositors to
whom they had been subrogated. The legal proceedings instituted by
the board of directors are still pending. In that litigation, the direc-
tors challenge, on various grounds, both the initial custody order and
the receivership order which we had entered. It was not until Novem-
ber of 1967 that the chancellor before whom the legal proceedings are
pending authorized the receiver to proceed with the conversion of the
assets of the association into cash, but this under limited circumstances.
Despite the pending litigation, the receiver proceeded with the

marshaling the ascsets of the association. By March 31, 1968, ap-
proximately 3 years later, despite the interference of the litigation,
the receiver had repaid the entire $14 million indebtedness to the Fed-
eral Home Loan Bank of Chicago.
The receiver presently has on hand approximately $7,500,000 in in-

terest-bearing U.S. Government obligations. Total reserves in posses-
sion of the receiver available for losses as of March 31, 1968, amount
to $12,180,000, as against the $4,700,000 on hand December 31, 1964, as
I have mentioned. This means that approximately $7,500,000 has been
added to Marshall's reserves in the 3-year period that this association
has been under the aegis of the State of Illinois. This further means
that if Marshall Savings & Loan Association, now in liquidation,
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had been in the same financial condition on December 31, 1964, that

it is now it would have been a solvent corporation.
I respectfully suggest, with your permission, that if the State of

Illinois continues with its orderly process of liquidating Marshall

Savings & Loan, every depositor, the Federal Savings and Loan

Insurance Corporation, all creditors, as well as the permanent reserve

shareholders, will receive the full amount of their claims against the
association.
This healthy situation applies as well to the liquidation of Old

Reliable Savings & Loan Association which I placed in receivership

liquidation on September 12, 1966, approximately a year and a half

ago. Not only will all of the creditors, every depositor, the Federal

Savings and Loan Insurance Corporation, and the permanent reserve

shareholders receive the full amount of their claims against Old Re-

liable, but it appears now that there will be an excess of cash, the dis-
position of which will be submitted to our State court for resolution.

In recent weeks, and in fact on April 26 of this year, I found it
necessary to place two Chicago-based savings and loan associations—

Apollo Savings and Lawn Savings & Loan Association—into receiv-

ership liquidation.
I deem it fortunate that I was able to induce Joseph E. Knight, re-

cently retired director of Department of Financial Institutions for

the State of Illinois, to accept appointment as receiver of these two

associations, and Albert E. Jenner, Jr., of Chicago, a nationally known

attorney, known, I believe, to one or more of you, to serve as Mr.

Knight's counsel. I anticipate that through his joint administration of

both associations Mr. Knight will be able to accomplish his work with

greater efficiency and at less cost than if I had appointed separate

receivers.
From what reports are available to us, I am confident that the same

results that we have achieved as to Marshall and Old Reliable will be

achieved with respect to Apollo Savings and Lawn Savings & Loan

Association, and even at less cost by way of administration compara-

tively than with respect to other associations.
I take the liberty of reporting to you affirmatively and with personal

conviction that I seriously doubt that liquidations by the Federal

Savings and Loan Insurance Corporation can possibly proceed with

greater rapidity, with lower cost or better end results that we have

achieved with respect to Marshall and Old Reliable and as we con-

fidently expect we will receive with Apollo and Lawn.
This hip:hlights another aspect of S. 3436, that of retroactivity. The

bill provides in section (2) (A) (i) that the Federal Home Loan Bank
Board is to have authority to appoint a receiver, conservator, or other
legal custodian to replace any receiver heretofore appointed, includ-
ing those presently functioning. It is a fair conclusion, I respectfully
suggest, that in the event S. 3436 becomes law in its present form the
Federal Home Loan Bank Board will appoint the Corporation to
replace receivers now functioning who have been appointed to liqui-
date State-chartered insured savings and loan associations and, in par-
ticular, the receivers who have accomplished the splendid results in
Illinois I have just related to you. I am at a loss to comprehend the
reason for this; certainly I see no merit in it whatsoever, and I see
much that is wrong and unjustified.
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I turn now to an aspect of this matter which has caused myself and
counsel concern, and which I draw to your attention. It appears to us

ithat a material defect in this bill is the obvious conflicts of interest t
creates between the Corporation, as receiver, and all other beneficiaries
of the receivership. It is a fundamental legal requirement that a re-
ceiver be in a position to act and that he, in fact, act impartially with
respect to all parties in interest. The Corporation, once having paid
depositors to the extent of $15,000 of their deposits, is invariably the
largest claimant with respect to the funds and assets of the association
in receivership.
In addition, the Federal Home Loan Bank is invariably, as was true

of Marshall and Old Reliable, and is true of Apollo and Lawn, the
next largest single claimant against the assets of any insured asso-
ciation in receivership. Both the Bank and the Corporataion are, in
turn, under control of the Federal Home Loan Bank Board which,
under this bill, is given the right, ex parte and without consultation
with or notice to anyone, to place a State-chartered insured State sav-
ings and loan association into receivership and liquidation. I respect-
fully submit that the conflict of interest is obvious. On the other hand,
as against this situation, the appointment by me or other State author-
ities in my position, of receivers to liquidate State-chartered savings
and loan associations avoids all prospect of conflict of interest. The
State appointed receiver and his counsel stand aloof from the Federal
Home Loan Bank Board and the Corporation as they do with respect
to other claimants against the assets of the association in receivership.
They are able to and do act wholly impartially and in the best interests
of all interested parties, including the Home Loan Bank and the
Corporation.
The Federal Home Loan Bank Board has frequently indicated,

without submission of supporting facts to justify the disturbing con-
sequences of this legislation, that the urgency for passage of a bill
such as S. 3436 is dictated by its alleged need to maintain liquidity.
Such approach could lead to total subordination of the creditors, the
uninsured depositor, and the man who has risked his venture capital
and, most important, preclude his opportunity of a fundamental right
to have his day in court.
We in Illinois object strenuously to this Federal power philosophy.

This attitude has resulted in this proposed legislation which definitely
militates against a proper recovery of funds for uninsured depositors
and for the stockholders. In fact, it would appear from statements
made at the introduction of this bill that the Federal Home Loan
Bank Board is more interested in the liquidity of the Federal Savings
Loan Insurance Corporation than it is in anything else.
Also, public statements made by the Federal Home Loan Bank

Board indicate a definite aversion on its part to stockholder savings
and loan associations. This aversion is manifested in S. 3436. I respect-
fully suggest that this aversion will necessarily affect the judgment
of the Board in making its decision to place State-chartered -ax-
ings and loan associations into receivership. I would direct the atten-
tion of this committee to line 3 on page 3 of this proposed bill. T1lat
paragraph gives the Corporation the authority to liquidate or "to
make such other dispositions of the matter as it may deem to be in the
best interests of the institution, its savers, or the Corporation." Say-
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ings and loan association shareholders are not even mentioned. I
would submit that stockholders of Corporations in this country who
contribute their capital have proved to be necessary for the advance-
ment of the economy of the Nation. Illinois has determined that its
financial economy and the interests of its savings citizens are encour-
aged and advanced through capital contributing shockholders savings
and loan associations. I think that for any governmental agency to
disregard them is to deny the States and their citizens rights which
they are entitled to under law.
Another indication of conflict of interest is that the Federal Home

Loan Bank Board is claiming interest on the amount it paid out to
the insured deposits at the Old Reliable Savings and Loan Associa-
tion. It is claiming interest from the date of the payoff until it finally
receives the amount which it so paid.
At the same time, it denies the right of other claimant to interest

on their claims. This is a new and novel position for any insurer and,
in fact, is one which is not logically sustainable. In any event this
claim certainly evidences a position on the part of the Federal Home
Loan Bank Board at odds with that of creditors, uninsured depositors
and stockholders.
May I also respectfully suggest that to place the Board in a posi-

tion as does this bill where the Board can ex parte and without notice
force an association into liquidation and then automatically become
the receiver and liquidator of that association would be, I think, a
grave injustice and immoral.
Further, this bill does violence to the concept of State sovereignty.

It removes a State-chartered and supervised financial institution, for
which the State has responsibility, completely away from its jurisdic-
tion and supervision at a crucial time in its corporate existence.
As you are, of course, thoroughly aware, we enjoy in this country a

dual State-Federal system of savings and loan associations similar'
to that which exists with respect to banks. This bill violates that sys-
tem and, in effect, does away with this concept which has proved itself'
beneficial in the development of the financial complex of this Nation.
S. 3436, gentlemen

' 
if enacted, portends a like incursion upon the

banking system of this country. The camel's nose will be under the
banking system tent. If the fact that a State financial institution such
as a State-chartered savings and loan association is to be subject to
the drastic consequences of S. 3436 merely because its deposits are
Federally insured, then it would follow that insured State-chartered
banks are also to be subjected.
Mr. Jenner, who deservedly enjoys a distinguished national repu-

tation at the bar, and who, for that reason, I chose to serve as attorney
for the receiver of Apollo and Lawn Savings, has advised me that
there is serious question as to the validity of S. 3436 as respects the
States rights provisions of the 10th amendment of the Federal Con-
stitution. I am not a constitutional lawyer myself and can say no more
than that his judgment is that the unbridled right given the Federal
Home Loan Bank Board by S. 3436 to shunt aside any State reaula-
tory body, ex parte and without notice, and deprive that State of all
right to participate, in the liquidation and demise of one of its State-
chartered financial institutions, violates the rights of the States under
the 10th amendment. Because of the speed and secrecy with which,
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the Federal Home Loan Bank Board has pursued and pushed S. 3436,
Mr. Jenner has not had an opportunity to place his views in written
form worthy of this distinguished committee, and consistent with the
importance of this matter. He asked me to say to you in his behalf
that if you will keep this record open for 2 weeks he will be pleased to
prepare and file an appropriate written opinion. He is engaged this
week with the annual meeting of the American Law Institute, a 1-day
meeting of the American Bar Association standing committee on the
Federal Judiciary, and a 3-day meeting of the U.S. Supreme Court
Advisory Committee on the drafting of uniform rules of evidence,
both of which committees he is the chairman.
It is interesting to note that the FDIC has not joined, in name at

least, with the Federal Home Loan Bank Board, in requesting this
legislation. In fact, it is also interesting to note that public statements
made by both the FDIC and the Comptroller of the Currency at the
time of the introduction of the Financial Institutions Act of 1966 in-
dicated that they joined in the request for that bill solely at the re-
quest of the Federal Home Loan Bank Board. If my memory serves
me correctly, the appropriate authorities representing the FDIC and
the Comptroller stated that they did not need the powers granted
by that act. I ask, "Is the lust for power by the Federal Home Loan
Bank Board insatiable?"
All of the activities of my office of commissioner of savings and

loan associations in the State of Illinois, all of its records, are open
to this committee so that it can make whatever investigation it be-
lieves is required. In addition, the activities of the insured savings and
loan associations now in liquidation in Illinois are open to this com-
mittee. I cheerfully tender those records for your study. I hope that
before this committee makes any decision with regard to this bill it
will make a comparison of the liquidating activities of the State of
Illinois and the liquidating activities of the Federal Home Loan Bank
Board, both in Illinois and in Arizona and every other State where
savings and loan associations, State and Federal, have been or are in
liquidation.
It is my opinion and urgent recommendation to this distinguished

committee that a thorough and complete investigation of the Federal
Home Loan Bank Board activities over the past 10 years should be
made. The records of our office indicate that just about every savings
and loan association in Illinois which has been forcibly merged or gone
into liquidation in recent years got into trouble prior to the year 1960.
The Federal Home Loan Bank Board had within its grasp the power
to have prevented considerable of the serious losses that have occurred
to the Federal Savings Loan Insurance Corporation.
I would hope that the end result of such investigation would be the

separation of the Federal Savings Loan Insurance Corporation from
the Federal Home Loan Bank Board. This was suggested by the Gen-
eral Accounting Office as long ago as 1949. It was recommended by the
Hoover commission, by the National Association of State Savings and
Loan Supervisors, and I understand that quite recently the Savings
Associations Trade Executives have also recommended that this be
accomplished.
I do not think that the savings and loan industry will ever be the

kind of an industry it can and should be so long as the Federal Home

94-630-68-5
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Loan Bank Board remains in the position it is now. They simply have
not demonstrated the capability for administering the law which has
been placed in their hands.
Returning to time and time pressure as I did at the outset of my

remarks, may I respectfully request that you distinguished Members
of the Senate of the United States keep the record of the hearings on
S. 3436 open for not less than 2 weeks to enable me and my staff to
assemble further pertinent data, refine my presentation of and eluci-
date further the considerations I have had the privilege, with your
gracious permission, to advance today and also to bring to your atten-
tion additional pertinent matters bearing upon the invalidity of, lack
of wisdom in, and far reaching seriously deleterious effects which
S. 3436, if enacted, will have on State-chartered financial institutions,
without compensating and compelling benefits to Federal interests.
The CHAIRMAN. Thank you, Mr. Hulman. First, let me ask you a

couple of questions Senator Bennett suggested for me to ask.
First, Mr. Home referred to an offer of the National American Life

Insurance Co. in his statement. I am curious as to why you failed to
accept the offer. Would not that have resulted in the dismissal of all
the litigation?
Mr. HuLmAN. I do not know whether it would. I am represented in

Illinois by the attorney general of the State. He appointed several
special assistant attorney generals to represent my office and myself.
They both advised me that it would be illegal and improper for me to
have done that. What it would have amounted to is that I would have
been selling—literally selling my statutory obligations.
There was one other factor involved there, too. I am a defendant

in a suit involving $50 million. It was suggested that part of the con-
sideration for that whole deal would have been the dismissal of the
suit against me. The attorney general felt that such would not be
proper.
The CHAIRMAN. The second question. I understand that you are

Mr. Knight's deputy and Mr. Horne testified he promised to appoint
the FSLIC receiver. Could you tell us why you did not abide by that
promise?
Mr. HULMAN. I was not present when any promise was made, but

I will operate on the premise that one was. At the time a receiver was
appointed, it was absolutely necessary that all of the litigation, all
of the litigation surrounding Marshall, be completely controlled by
the State of Illinois. As I said, the attorney general had appointed
several special assistants to represent our particular office. Without
complete control of the litigation, the entire situation would have be-
come completely chaotic.
Marshall was in the State courts, Marshall was in the Federal

courts. It had gone up to the Supreme Court, at least once, and inas-
much as the FSLIC is definitely a governmental agency with certain
statutory responsibilities which it must abide by, had there been any
conflict between what the Federal Home Loan Bank Board felt nec-
essary and had—this is assuming that the Federal Home Loan Bank
Board was the receiver—had there been any conflict between what
the Federal Home Loan Bank Board felt was necessary to discharge
its duty as compared to what our attorneys felt was necessary to dis-
charge their duty, I would not have blamed the Federal Home Loan
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Bank Board had they chosen to accept their responsibility even
though it might have been in conflict with the best interests of Mar-
shall or the State of Illinois.
The CHAIRMAN. Well, let me ask you this. You referred to the

FDIC not desiring to be covered, by this type of legislation. Is it not
true that FDIC already has that authority?
Mr. HTJLMAN. I do not know, sir. I do not believe so.
The CHAIRMAN. I understand that they have part of it but not the

absolute right to be named receiver.
The thing that disturbs me about this is this difference between your

position and the position taken by the Home Loan Bank Board is
that you have something here in which both of you have an interest.
You offered to make the records open to us, but according to Mr.
Horne they are not open to the FSLIC, which is the one agency that
is primarily concerned with this.
Mr. H-cruslAN. They are open now, Senator. I am the defendant in

at least six different lawsuits 
The CHAIRMAN. What?
Mr. HEILMAN. I am the defendant in at least six 
Senator PROXMIRE. I think the response to your question was that

the records are open now. The records are open now.
The CHAIRMAN. Did you say that
Mr. HEILMAN. I said they are open now.
The CHAIRMAN. Are they open to the FSLIC?
Mr. HULMAN. But let me explain. They have not been Open very

long.
The CHAIRMAN. Apparently Mr. Home did not know they were

open.
Mr. HEILMAN. No, and it would not surprise me that he did not. It is

rather recent.
The CHAIRMAN. Let me ask, is anybody here representing FSLIC?
Mr. BROTILLIRE. We are unaware of this.
The CHAIRMAN. FSLIC has not been informed?
Mr. BROULLIRE. No.
The CHAIRMAN. Give your name for the record, please.
Mr. BROTTLLIRE. My name is John Broullire. I am deputy director of

FSLIC.
Mr. Moscov. Alan Moscov. I am general counsel for the Federal

Home Loan Bank Board. We have made requests of Mr. Hulman in
writing for information pertaining to the progress of the litigation
liquidation. They have been denied in every case.
The CHAIRMAN. Now, you speak of conflict. Now, you see the con-

flicts that are presented to this committee?
Mr. HTJLMAN. I see that.
The CHAIRMAN. And I do not believe those conflicts ought to exist.

As a matter of fact, I do not want to see the Federal Government over-
riding the State governments. I believe in the independence of the
operations, but I do believe that where the Federal Government is in-
suring the accounts the Federal Government is entitled to all of the in-
formation that may be necessary to protect its position after having
paid off those accounts. In other words, I believe, Mr. Horne testified
that the insurance covered 96 percent of share accounts and they had
been paid off. When you talk of conflict of interest you are talking
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about 96 percent of your money and it seems to me that certainly the
FSLIC is entitled to that information all along. And it seems to me
that a lot of this could have been avoided if that had been available.
Mr. HULMAN. May I explain this, Mr. Senator?
The CHAIRMAN. Yes.
Mr. HULMAN. As I said, I am the defendant in about six different

lawsuits. Three of the lawsuits demand money damages from me.
The amount of money damages total, I think, $61 million.
Quite obviously, any one of them would rather seriously impair my

financial standing. I am governed by what my attorneys tell me. I can
not afford not to take their advice. Because of the money damages
because of the Marshall litigation

' 
they would make available only

certain information to counsel for Marshall. They advised me not to
make available to the FSLIC the information which they wanted.
They did not feel that they could justify making it available to the
FSLIC and not making it available to counsel that was sueing me.
The CHAIRMAN. Not making it available?
Mr. HULMAN. Not making it available to the lawyer who was sueing

me. And it was for that reason that the FSLIC was not given the
financial information.
The CHAIRMAN. It seems to me there is a great deal of difference

there. Because here is the FSLIC who has paid out millions of dollars
of Federal money and it was entitled to the right to protect that money
that it paid out or else it ought not to be writing the insurance.
It seems to me that it just might be that you ought to take away from

FSLIC the right to insure savings and loan associations where such
conditions prevail. I do not suggest this seriously, but it seems to me
that it is towards such a point that this conflict is leading and I do not
think there is any necessity for the conflict.
Mr. HULMAN. I agree with you. May I go on and explain the state-

ment I made that they should have the information now?
The CHAIRMAN. Yes.
Mr. HULMAN. It now is being down through a rule of court. The

circuit court of Cook County, in April of this year, passed a rule in
which they stated the manner in which administrative receiverships
would present their information to the court. I think it was last
Wednesday or Tuesday, somewhere around there, a motion was pre-
sented by our attorneys and I know that the attorney for one of the
litigants in the Marshall case has received the full financial report. I
assumed that either last Thursday or Friday the attorneys for the
FSLIC in Chicago also acquired that information. They will get that
information.
The CHAIRMAN. I earnestly hope you work out your differences.

I am going to have to leave, but Senator Proxmire is able to stay. I
regret not being able to hear the other witnesses.
Senator PROXMIRE. Mr. Hulman, what is the size of your executive

board, how many members serve on it?
Mr. HULMAN. Seven sir including myself.
Senator PROXMIRE. And you polled each of the other six with regard

to this legislation?
Mr. HULMAN. I was able to get hold of four of them.
Senator PROXMIRE. And can you specify who the four were? What

States they represented?
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Mr. HULMAN. Yes, sir. It was Conrad York from North Carolina,
Leo Mortengon from Wisconsin, William Young from Washington—
and I can't think of the other one.
Senator PROXMIRE. Will you supply that name for the record?
Mr. HULMAN. I will, sir.
Senator PROXMIRE. Are you intending to poll the other commission-

ers to determine what their views are in this legislation?
Mr. HULMAN. I have sent letters out to all of the State supervisors.

I sent them out, I think, last Tuesday. Thus far—well, I received one
letter which was not in reply to the letter which I wrote, but one of
the commissioners did express his view and it was the commissioner
from Arizona, in which he urged me strongly as State supervisor to
oppose the enactment of this legislation.
Senator PROXMIRE. It is up to the chairman how long the record

will remain open, but I hope you will give the committee as you receive
these results or before we close the record as much material as you
have on this and whatever the views are.
Mr. HULMAN. We will be glad to do so, sir.
Senator PROXMIRE. Now, on page 13, you say that you are confident

that the liquidation methods you use now are more efficient and less
costly than if the board should serve as liquidator. Then on page 20
you say all the records are open to this committee. Would you file for
the record a complete breakdown of the expenses of the receivers
appointed with the four liquidated Illinois associations including sal-
aries of receivers and any other remunerations paid to the receivers?
Mr. HULMAN. I can furnish you with Marshall's today. I have a

set of figures with me. You can have the others, yes, sir.
Senator PROXMIRE. Fine. When you correct your testimony you

will have time to put that in the record. You will be given at least
several days and perhaps longer than that to correct your testimony.
Now, Mr. Horne testified that the bank board has been denied ac-

cess to the books of liquidated Illinois associations. Your comments
so far as of today, as I understand it, is that you have some $61 mil-
lion in lawsuits pending against you and for this reason you were
advised by your attorneys that you should not disclose this informa-
tion is that correct?
Mr. HULMAN. That is right, yes, sir.
Senator PROXMIRE. For the record and for the—I am sure for your

own sake, I think it would be a good idea for you to indicate the nature
of these lawsuits, not in detail, but just indicate—these are against
your office, really, I presume?
Mr. HULMAN. No, sir, they are directly 
Senator PROXMIRE. Your position as the commissioner of Savings

and Loan, is that right?
Mr. HULMAN. Yes, sir. I am the defendant in those cases as the

commissioner, but with the request for monetary damages against me
personally, not against the State. In other words, if a judgment is
rendered against me in those cases I am personally responsible not the
State of Illinois. I would have to look to the legislature to be recom-
pensed.
Senator PROXMIRE. But they are against you in your capacity as

commissioner?
Mr. HULMAN. Yes, sir, that is right.
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Senator PROXMIRE. In this connection I understand that the follow-
ing speaker, Mr. Slipher, makes the following assertion. I would
like to have your comment on it.
In regard to this legislation, he says this. "The membership of U.S:

Savings and Loan overwhelmingly supports the idea that if the
funds of the FSLIC are used to pay off the holders of accounts and
insured institutions the FSLIC should be in charge of the liquidation
of the assets. We are not dealing here with just a Federal agency and
its prerogatives, but with the strength and earnings of the corporation
itself.
"The savings and loan business pays for insurance of accounts.

Its premiums and premium payments built the reserve of the insur-
ance corporation. The earnings on the assets of the FSLIC contributes
significantly to the increase of the FSLIC reserve." What is your
comment on that?
Mr. HEILMAN. The only comment I can make is that if I thought

the FSLIC could have done it better they would have been the re-
ceiver. I am the one who is responsible for those assets in the State of
Illinois.
Senator PROXMIRE. Yes, but as the chairman indicated, they have

such a preponderant interest. They are representing such an over-
whelming proportion of the claimants that where there may be a
conflict of interest it involves on the one hand the overwhelming body
of the claimants and on the other people who have a lesser claim, pri-
marily the stockholders.
Mr. H-cruvrAN. How could I distinguish between the size of the

claimants, Senator? Is there someone who has $1,000 or $5,000 in-
vested that may mean as much to him, if not more, than what the
FSLIC put out?

Senator PROXMIRE. In all liquidations all of us know when you buy
stock whether it be stock in a savings and loan association or stock in a
private corporation that it is risk capital. But this risk you may lose or
you may gain. The prospective reward is likely to be much bigger than
the reward of the lenders, but your risk is greater, so that is the reason
it balances out. Certainly, in this particular case the depositors have a
prior, and I might describe it as an overwhelmingly, preponderant
claim.
Mr. HULMAN. I believe that is true, sir, and that is why the laws

provide that the creditors shall be paid first, then the depositors and
then if there is anything left then it goes to the people who risked
their capital. But whoever they may be they certainly are entitled to the
full protection of the law.
Senator PROXMIRE. As I understand it, what this boils down to in

terms of conflict of interest, is the matter of timing of the liquidation,
isn't it? That is, your apparent view is that if the Home Loan Bank
Board serves as the liquidator that they will liquidate more swiftly and
therefore the stockholder may lose more of his capital than if it were
more leisurely or more gradually liquidated?
Mr. HEILMAN. Not only the stockholder but the uninsured depositor,

too.
Senator PROXMIRE. On page 17, you indicate that the board has

claimed interest on its insurance payments but has denied the rights
of other claimants to interest on their claims. I understand the board
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has taken the position that uninsured depositors are also entitled to
interest on their claims?
Mr. HEILMAN. But not creditors or stockholders, sir, to my knowl-

edge.
Senator PROXMIRE. Well, the uninsured depositors are?
Mr. HEMMAN. The uninsured depositors are, yes, sir, but I do not

know how you make a distinction between anybody who has any money
coming from the association.
Senator PROXMIRE. Well, of course, the whole nature of the savings

and loan stock investment is a little bit peculiar, perhaps, but by and
large you do not think of stockholders as having a claim and being
entitled to being paid in interest as a precise amount over a specific
period of time the same way as you would a lender.
Mr. HuLmAN. I agree with that.
Senator PROXMIRE. So that the board's position of uninsured de-

positors would be entitled to this, too, stands up as logical.
Mr. HULMAN. If the one is entitled to interest, yes. If interest is

paid, what happens to the principal? When is the interest attached?
Is it to be paid? Would it not deplete principal available for distribu-
tion to the depositors?
Senator PROXMIRE. Well, Mr. Hulman, you make a very, very strong

and effective presentation and we appreciate it very much. This is a
tough problem for us and we very much appreciate your testimony.

Unfortunately, I can not tell you how long the record will be held
open. I know it will be held open several days. The chairman has
indicated they would not announce today how long it would be held
open, but we will do our best to give every consideration to your
request that it be held open for 2 weeks at least.
Mr. HEILMAN. Thank you very much.
Senator PROXMIRE. We were interested in your constitutional posi-

tion. I understand that you are relying on Mr. Jenner and you want
to file his views within the next 2 weeks.
Mr. HEILMAN. If it is at all possible, yes, sir, I would.
Senator PROXMIRE. Thank you very much, Mr. Hulman.
Mr. HEILMAN. Thank you.
(Mr. Hulman subsequently submitted the following material :)

ILLINOIS SAVINGS AND LOAN COMMISSIONER,
Chicago, Ill., May 22, 1968.

Senator WILLIAM E. PROXMIRE,
New Senate Office Building,
Washington, D.C.
DEAR SENATOR PROXMIRE: Immediately prior to the conclusion of the hearing

on S. 3436 on May 20, 1968, you requested that I forward to you pertinent
financial statements for Marshall and Old Reliable Savings and Loan Associa-
tions, including receivership fees. You also asked for the results of a poll which
I stated I was conducting of the National Association of State Savings and Loan
Supervisors.
Enclosed are copies of financial statements of Marshall, prepared by Ernst &

Ernst, Certified Public Accountants, that were presented to the Circuit Court of
Cook County, in Illinois on May 17, 1968. They have been prepared on a quarterly
basis. A receiver was appointed to liquidate Marshall on April 8, 1965.
As for receivers' fees for Marshall, please be advised that there never have

been any, and that is the reason that none appear anywhere in these state-
ments. Marshall has had two receivers, one of whom was John R. Henson and
the present one being Donald D. Swope. They were, and still are, employees of
the State of Illinois. Mr. Henson is the Assistant Director of Financial Institu-
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tions and Mr. Swope is Supervisor of this Office. You will note that the enclosed

Order signed by Joseph E. Knight appointing Mr. Henson Receiver for Marshall

provides that he shall serve without compensation and, when he resigned, the

Order appointing Mr. Swope carried the same provision. There is also enclosed

a copy of that Order. Inasmuch as Mr. Henson, Mr. Swope and I have been able to

direct the affairs of Marshall in addition to our other duties, it was my judgment

not to charge the State of Illinois for our services.
Three items contained in the Statements of Operations should be amplified.

The first is line 12, compensation to directors, officers and employees. There are
no monies paid to officers and directors. The entire sum represents salaries paid

to necessary operating employees. The second item is line 14, expense accounts. A

letter dated May 21, 1968, from Albert Claessens fully explains these sums. No
employees of Marshall, including the Receiver or the Assistant to the Receiver,
have expense accounts at the association.
The third item is line 24, supervising examinations. Mr. Claessens, Assistant

to the Receiver, is an employee of this Office, stationed at Marshall on a full
time basis. At various times we have sent other State employees to assist him.
Inasmuch as these State employees, when working, spend full time on the job
at Marshall, it was my judgment that their regular compensation be paid by
Marshall until they return to their regular State duties. Mr. Claessens and those
State of Illinois employees assigned to him are paid directly by the State of
Illinois. Accordingly, each month Marshall sends this Office a cheek in the amount
paid to Mr. Claessens and his State employee assistants. This check is then
deposited in the General Revenue Fund of the State of Illinois. Thus, all ex-
penses that could be categorized as receivership fees at Marshall Savings and
Loan Association have totalled $56,651,09 for the entire period of Receivership,
April 8, 1965, through March 31, 1968.
Financial data similar to the enclosed is being prepared by Peat, Marwick,

Mitchell & Co. for the Old Reliable Savings and Loan Association, and I am
informed that they will be ready in about two weeks. The information will be
forwarded to you just as soon as we receive it.
You inquired about a poll of the National Association of State Savings and

Loan Supervisors that I was conducting. The replies I have received to date
indicated that no Supervisor had yet seen the bill and I, therefore, sent each
Supervisor a copy of the bill, together with a request for immediate reconsidera-
tion of the matter, which letter is enclosed. In fairness to the situation, all
letters received to date and any to follow from the Supervisors will be mailed
to you. All letters herewith enclosed were sent to me before the writers had
seen the bill. Some Supervisors may state their opinions differently after reading
the bill. The views of Mr. Stowell of Arizona are particularly interesting since
he is the one who appointed the FSLIC as Receiver for the Gibraltar Savings
and Loan Association in August of 1966. This is the case referred to in Mr.
Home's testimony.
Mr, Albert E. Jenner is in Washington and because of total consumption of

his time this week on matters relating to the Federal Judiciary, it shall be most
difficult for him to brief his views regarding the constitutionality of S. 3436.
If, by chance, you want to contact him, he may be reached at Ex 3-1640, the
Supreme Court, care of Mr. Foley, through Saturday. In view of this and
all of the other factors regarding this legislation, it would be immensely ap-
preciated if the record could be kept open until Monday, June 3, 1968, so that
his views and other pertinent documentation can be made a part of the record.
I deeply appreciate the courtesies you and the Committee extended to me at

all times during my stay in Washington. I sincerely hope that it will please the
Committee to keep the record on S. 3436 open long enough for us to complete
and deposit documents that must certainly have sufficient weight to warrant their
consideration by the Committee in its deliberations on this bill.
May I again thank you for your kindnesses and ask that this letter be made

a part of the records of the hearings on S. 3436.
Yours very truly,

JUSTIN HULMAN, COMMi88iOnCr.

REPLY STATEMENT OF JUSTIN HULMAN, COMMISSIONER OF SAVINGS AND LOAN
ASSOCIATIONS OF THE STATE OF ILLINOIS

Mr. Chairman and members of the Committee.
I respectfully submit the following additional comments with respect to pro-

posed S. 3436. These comments relate primarily to the statement and testimony



37

of John E. Horne, Chairman of the Federal Home Loan Bank Board before this
Committee.

It should be remembered at the outset that the Federal Savings and Loan
Insurance Corporation is not a governmental agency operating with public funds
supplied by congressional appropriation. Rather, it is an insurance company
functioning on private, non-governmental funds supplied by the very savings and
loan associations whose deposits it insures. Each insured association pays
F.S.L.I.C. annual premiums equal to 1/12th of one per cent per year of its total
(insured and uninsured) deposits. (As of March 30, 1968, the total amount of
deposits of insured associations was $121,579,234,000.) F.S.L.I.C. has long since
repaid the $750,000,000 of initial capital originally loaned to it many years ago by
an agency of the United States, and although it has the right to borrow up to that
amount again should the need ever arise, none has arisen, and F.S.L.I.C. has
functioned for many years and is functioning on the premiums it collects from
insured associations and which it has accumulated over the years. Accordingly,
F.S.L.I.C., though it is a public federal corporation, has the characteristics of a
private insurance company operating at a substantial profit.
It should also be remembered in considering the proposed bill that the three

members comprising the Federal Home Loan Bank Board are also the directors
of the Federal Savings and Loan Insurance Corporation. Thus, F.S.L.I.C., al-
though in theory subject to the supervision of another federal authority of which
it is independent, is in fact merely an arm of the F.H.L.B.B. and is answerable to
no federal authority. The proposed bill, accordingly, would allow the principal
creditor 1 of an insured state savings and loan association, ex parte and without
notice to or consultation with any state supervisory authority or with any repre-
sentative of the savings and loan associations, to appoint itself as the receiver
and to proceed with and complete the liquidation without supervision, as a practi-
cal matter, by any outside authority, state or federal, administrative or judicial.
The argument that S. 3436 does not make the F.S.L.I.C. receiver in all cases but

only those in which the Federal Home Loan Bank Board (whose members are the
directors of F.S.L.I.C.) acts to appoint it is unrealistic and misleading. An ad-
ministrative agency requesting power from Congress upon the representation
that it is needed on an emergency basis surely must intend to use it. The intent
of F.H.L.B.B. to use the power is made apparent by the provisions of the bill
F.S.L.I.C. proposes, making it applicable retroactively to insured associations in
state custody or receivership. This bill, if it becomes law, would give the Board
the authority to oust presently functioning state appointed and supervised re-
ceivers in connection with the few existing receiverships of insured state savings
and loan associations.
The effect of the bill would be to destroy those state statutory plans, of which

Illinois is an example, which provide for rehabilitation of state-chartered savings
and loan associations in appropriate cases. Appointment of a custodian, which
may lead to and contemplates the possibility of rehabilitation of the association
rather than liquidation ( see, e.g., Ill. Rev. Stat., 1967, Cr. 38, § 848 et seq.), is
ground for appointment of F.S.L.I.C. as receiver and liquidation of the associa-
tion under S. 3436, upon the finding that this would be "in the public interest."
The latter phrase is a Mother Hubbard so indefinite in content that it could mean
virtually anything and therefore means nothing. It is hardly a reasonable stand-
ard for the ex parte exercise of delegated powers that will have, when exercised,
patently drastic effects not only upon the state-chartered association in question,
its depositors, creditors and shareholders, but upon the state that chartered it.
The effect of this pliable and illusory standard of "public interest" is to confer

upon the Board of Directors of the F.H.L.B.B., whose three members comprise
the Board of Directors of F.S.L.I.C., the power to destroy at will any plan by
state regulatory authorities for the orderly liquidation or rehabilitation of a
state-chartered savings and loan association. Appointment by state authorities
of a custodian or receiver pursuant to the state statutory scheme would authorize
federal intervention. In attempting to exercise its statutory powers with respect
to an important segment of its financial institutions, the state would be operating
in limbo, never knowing when the F.H.L.B.B. and F.S.L.I.C. would exercise their
absolute power to sweep away state regulation of one of its state-chartered finan-
cial institutions and substitute unsupervised federal regulation.

1 F.S.L.I.C. becomes the principal creditor upon appointment of a receiver, since the ap-
pointment triggers its obligation as insurer to pay insured deposits. Furthermore, F.H.L.B.
Is the second largest principal creditor, because insured associations facing possible cus-
tody or receivership invariably have borrowed large sums from F.H.L.B.
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The existence of this arbitrary power, exercisable ex parte without notice to or

consultation with state authorities or anyone else, to displace the state regulatory

scheme would have a chilling effect upon state legislatures in the framing of

regulatory statutes respecting financial institutions and upon state supervisory

authorities in administering the statutes.
The retroactive application of the bill to existing state receiverships would

result not only in undesirable and unnecessary rupture of federal-state relation-

ships with respect to state-chartered financial institutions, but as well, in waste

and unnecessary expense to the association in liquidation. The transfer of the

administration of a complex receivership from one receiver and his assistants

and counsel to another receiver and its assistants and counsel could only result

in costly duplication and waste. In addition, retroactive application of the bill

would divest the bonded state receiver of the receivership estate but leave him

with obligations imposed upon him by state law which he is powerless to dis-

charge. Mr. Horne implies, but submits nothing whatever in support thereof,

that federal receivership and liquidation would be more efficacious than state

receivership. I respectfully submit that something more than mere declamation

by a principal creditor of state financial institutions is called for to warrant

enactment of this drastic legislation.
The unsupported argument advanced by Mr. Home that S. 3436 will result

in more speedy payouts to savers of closed state-chartered associations is without

substance. Payouts to savers are made upon "default," which term is defined in

Section 401(d) of the National Housing Act:
"The term 'default' means an adjudication or other official determination of a

court of competent jurisdiction or other public authority pursuant to which a

conservator, receiver, or other legal custodian is appointed for an insured insti-

tution for the purpose of liquidation."
This definition is not changed by S. 3436, which merely gives the F.H.L.B.B.

authority to create still another "default" by appointing a receiver. Unless

F.H.L.B.B. exercised this authority arbitrarily and without regard for the rights

of all who have property interests in the association, there should be no material

difference in the time of the appointment of a receiver by the state or federal

agency.
The argument that F.S.L.I.C. is the largest single claimant2 and therefore

has a better right to administer a liquidation of an insured state-chartered asso-

ciation than the state, which, unlike F.H.L.B.B. and F.S.L.I.C., has no monetary

interest,' ignores the fundamental principles which under our law govern the

liquidation and distribution of assets among creditors. If F.S.L.I.C. were a

private insurance corporation rather than an insurance corporation created by

Congress no one would contend that it, among all of the creditors, should be

entitled to seize the assets of the debtor and conduct ex parte a liquidation and

distribution thereof. The fact that F.S.L.I.C. is federally chartered does not

diminish its self-interest and that of the F.H.L.B.B., or the position of conflict
of interest in which they would necessarily find themselves, if given authority
to order an em parte liquidation and to conduct it without supervision and to the

exclusion of the state that chartered the association.
The state officers, on the other hand, have a duty to all the people of the state

and to all those who have interests in the association. In Illinois, for example,
the Commissioner of Savings and Loan Associations, who makes the determination
of whether custodianship or liquidation is required, is a public officer, an official of
the State of Illinois. The custodian or receiver appointed by the Commissioner
is responsible to the Commissioner, is, unlike the F.H.L.B.B. and the F.S.L.I.C.,
independent of all creditors and others interested, occupies a fiduciary relation-
ship to all creditors, and has no interest that would lead him to the preferment
of one creditor over others or undue preferment of creditors as a group over
others having legitimate interests, such as permanent reserve shareholders.
The argument that F.S.L.I.C. would be able to carry on the receivership more

efficiently and inexpensively than a receiver appointed by state authorities not
only ignores the nature of bureaucracy but cannot be sustained in the face of
realities. Independent local receivers with business and financial experience are
much more likely to realize the maximum amounts from liquidation than are
government employees of a governmental agency that is the principal creditor

2 And the F.H.L.B. Is the second largest claimant.
3 But the state does have an understandably healthy and impartial interest in its financial

Institutions.
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of the institution under liquidation. This is particularly so when the state liqui-
dator is aided and supervised by state public supervisory authorities having no
monetary or other self-interest.
No saving in legal expense would result from an F.S.L.I.C. receivership. The

F.S.L.I.C. (as Mr. Home's statement concedes) employs private counsel to
carry out the receivership, as do the state authorities. While the F.S.L.I.C.'s
private counsel may receive some advice from the counsel of the Federal Home
Loan Bank Board, as Mr. Horne asserts, counsel for state-appointed receivers
obtain very substantial assistance from the office of the attorney general of the
state.
The argument that the federally controlled liquidation is more efficient or less

expensive than the state ignores history. We confidently predict that the Illinois
receiverships of state-chartered savings and loan associations will result in sub-
stantially greater benefits to depositors and other creditors at substantially lower
cost than comparable F.S.L.I.C. receiverships.
Mr. Home's criticism of the conduct of the Marshall Savings and Loan Asso-

ciation receivership in Illinois is unwarranted and indicates that, unfortunately,
he is not fully apprised of the pertinent facts. It is true that the Marshall re-
ceivership proceedings have been pending for slightly over three years, but the
state-appointed receivership has played no part in this, and had F.S.L.I.C. been
appointed receiver no time would have been gained. Furthermore, while F.S.L.I.C.
and the shareholders of Marshall have pursued their litigious paths, the state-
appointed receiver has quietly and efficiently pursued his tasks of administering
and marshalling the association's assets. He has paid the association's $14,000,000
indebtedness to the F.H.L.B. and otherwise conducted the liquidation to the full
extent authorized by the State court.
A major responsibility for the delays in the Marshall litigation must be borne

by F.S.L.I.C. itself. Mr. Horne has not reported the important fact that the
custody case before the master in chancery was proceeding apace when F.S.L.I.C.
filed a declaratory judgment counterclaim in a related proceeding which brought
the whole complex of litigation to a grinding halt while the trial of the F.S.L.I.C.'s
counterclaim and the shareholders' appeal thereof to the Illinois reviewing courts
proceeded on its weary and expensive way. In the counterclaim F.S.L.I.C. sought
a declaratory judgment that it had a right to vote the shares of withdrawable
accounts which it had paid off pursuant to its insurance contract. The resolution
of this wholly sterile issue favorably to F.S.L.I.C., which enabled it to elect
Marshall directors and officers but gave it no practical advantage we are aware
of, was obtained at the expense of the progress of the litigation and the interests
of the long suffering creditors of the association. At long last, when the appeals
were over and F.S.L.I.C.'s theoretical position had been vindicated, the master
fell ill, and this caused further extensive delay in the proceeding. If. F.S.L.I.C.'s
declaratory judgment counterclaim, which as a practical matter accomplished
nothing, had not been filed and pursued, it is probable that the Marshall litiga-
tion would long since have reached the point at which liquidation would have
been accomplished and liquidating dividends paid.
The assertion that the Marshall receiver was authorized by the state court to

liquidate the association is not only erroneous but flies in the face of the record.
The only authority to liquidate was conferred in an order, a copy of which is
attached to this statement, which authorized limited liquidation when "in the
opinion of the Receiver it shall be necessary or desirable, in order to collect and
conserve specific assets of Defendant or to prevent undue loss or deterioration in
the value thereof, to convert the same to cash . . .," subject to the approval of
the court. The order also provided, "Nothing contained in this order shall be
deemed to authorize the dissolution or winding up of the affairs of Defendant."
Accordingly, the court in the Marshall litigation did not authorize liquidation,
and the receiver had and has no authority to proceed with liquidation except for
the limited purpose of conserving assets, which he has been at pains efficiently to
accomplish.
Mr. Home's statement implies that if F.S.L.I.C. have been appointed receiver

of Marshall, the litigation would somehow have been avoided or shortened. This
is, of course, not so. The issue presented by the litigation, viz., the existence of
grounds for the custodianship and later the receivership, would have been raised
and litigated in precisely the same way no matter who the receiver was. And, it
may be added, the same issue would have been presented to a federal court if
S. 3436 had been in effect. In fact, F.S.L.I.C. was a party to the Marshall litiga-
tion and had as much of an opportunity to expedite that litigation as it would
have if it had been the receiver.
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The assertion that the Marshall litigation could have been disposed of t
hrough

acceptance of an offer made by a representative of National American Insu
rance

Company, which acquired the interests of a majority of perman
ent reserve

shareholders of Marshall, also ignores the facts. In the first place, the author
ity

of the alleged representative of National American to dismiss all of the
 Marshall

litigation was never established despite requests of counsel for the receiver 
and

the Commissioner of Illinois Savings and Loan Associations. In fact
, he was

unable to state what position would be taken with respect to that litigat
ion by

other persons who had evidenced an interest in pursuing the litigation
, or that

all the litigation related to Marshall could be dismissed even by those he 
repre-

sented. It is not true that "the Illinois authorities flatly rejected the off
er" of

the representative of National American. In their last meeting wi
th him, the

matter was left open to enable him to report back on a key aspect of the 
matter

under discussion, but he never did so. It is simply not true that th
e Illinois

authorities have failed or would ever fail to give fair consideration to any p
ro-

posal for a speedy termination of the Marshall litigation.

The allegation that Illinois receivers have failed to provide informatio
n to

F.S.L.I.C. with respect to the Illinois receivership is a misleading oversimplifi
ca-

tion. The Attorney General of Illinois, representing the Marshall receiver, advis
ed

him that the receiver has an obligation to treat all creditors, F.S.L.I.C.
 included,

equally, and that it would be unwise to give any preferment either to F.S.L.I.C.

or any other interested party in the matter of information or otherwis
e. Ac-

cordingly, it was suggested to F.S.L.I.C. that it apply to the court for an
 order

directing the receiver to furnish such information as F.S.L.I.C. desired, and
 it

was further indicated that the Attorney General of Illinois, as attorney f
or the

receiver, would make no objection to the granting of the application. F.S.L.I
.C.

failed to request such an order in either the Marshall or the Old Reliable ca
se,

as to which it also improperly complains it was not furnished with inform
ation.

This problem has now been resolved through the adoption by the Circuit Court

of Cook County of a general order (General Order No. 3-6) requiring receiv
ers

in statutory liquidation proceedings to file a "quarterly statement of the con
di-

tion of the estate being administered setting forth the assets and liab
ilities

thereof at the close of each quarter of its fiscal year and a statement of ope
ra-

tions for said quarter of its fiscal year." (A copy of this order is submitted wi
th

this statement.) The Commissioner and the Illinois receivers have welcomed the

adoption of this order and have complied with it. Full information concerni
ng

all pending Illinois statutory receiverships in accordingly available to F.S.L.I.C.

The assertion that the Illinois Attorney General and the Illinois receivers have

been less than diligent in the liquidation of Marshall is utterly without found
a-

tion. As I have pointed out, the receiver has not been authorized by the court

to liquidate the association. He has authority to collect and conserve the ass
ets

of Marshall (which he has done) and to liquidate only to the extent necessa
ry

to prevent undue loss or deterioration of the value of particular assets. The

receiver has thus been required to operate within strict guidelines set by the

court. Nevertheless, he has succeeded in paying off a $14,000,000 debt to the

Federal Home Loan Bank of Chicago. He has approximately $7,750,000 rotating

In interest-bearing United States Government securities. Almost all of Mar-

shall's real estate is being managed by Baird and Warner and Arthur Rubloff

and Company, two of the largest and most reputable real estate management

firms in Chicago. The results of the receiver's administration of the assets of

Marshall have been furnished to this Committee.
All the litigation involving the state administration of the Marshall receiver-

ship is being handled by the Honorable William G. Clark, Attorney General of

Illinois, and his assistant attorneys general. The assertion that the Attorney

General of Illinois and the Illinois courts are not doing everything possible to

expedite the Marshall litigation is an unwarranted reflection upon the Attorney

General and the Illinois courts.
It is the position of F.H.L.B.B. that adoption of S. 3436 would reduce litigation.

So far as the right to proceed with the liquidation is concerned, this is not

necessarily true, for the question of the right to appoint F.S.L.I.C. or any other

entity or person as receiver is subject to judicial review; that question carries

with it the question of whether grounds existed under state law for the appoint-

ment of a custodian on December 31, 1964 or receiver on April 8, 1965. It is true

that once the propriety of the liquidation has been judicially determined and

any other pertinent litigation has been disposed of, S. 3436 would permit

F.S.L.I.C. to liquidate the association virtually without supervision, while under

the state liquidation pattern court approval understandably must be obtained
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for the sale of assets and other major steps in the liquidation. This requirement,
however, has not been and is not likely to be a source of delay. Court supervision
at this stage, and the requirement of public reporting of the progress of the
liquidation, are wholesome requirements from which S. 3436 would entirely
exempt F.S.L.I.C. This exemption, coupled with F.S.L.I.C.'s interest as the major
creditor of the association in liquidation, would invite arbitrary disregard of the
rights of other creditors and of permanent reserve shareholders.4

F.S.L.I.C. points to a liquidation of an Arizona-chartered savings and loan
association for which F.S.L.I.C. has been appointed receiver, as indicating that
it can liquidate with greater efficiency and dispatch than a receiver appointed
under a state regulatory statute. Mr. Horne supplies no facts; he rests upon
mere assertions. We are advised by the Arizona Superintendent of Banks (who
appointed the F.S.L.I.C. as receiver) that no liquidating dividend has yet been
paid by F.S.L.I.C. in the Arizona receivership despite the fact that F.S.L.I.C.
was appointed receiver in August 1966 and the further fact that (unlike Marshall
Savings & Loan) there has been no litigation challenging the validity of the
liquidation proceedings.' Moreover, the Arizona Superintendent of Banks, in a
letter dated May 14, 1968 addressed to me, and submitted to this Committee,
expresses strong opposition to S. 3436 and expressly requests me, as President of
the National Association of State Savings and Loan Supervisors, to take a stand
against the bill. Nothing in the Arizona experience supports F.S.L.I.C.'s claim
to superiority in the conduct of receiverships.
In closing, it should be pointed out that Congress long ago adopted and has

consistently adhered to a policy of leaving the liquidation of state savings and
loan associations to the states. In Security Building (k Loan Association v.
Spurlock 65 F. 2d 768, 771 (9th Cir. 1933), the Court of Appeals for the Ninth
Circuit said (65 F. 2d at 772) :
"It is clear from the amendment excepting building and loan associations [from

the Bankruptcy Act] that Congress intended to cede jurisdiction over these asso-
ciations to the states and allow the affairs of such building and loan associations
to be administered, and its assets distributed under the state laws and state
supervision rather than under the Bankruptcy Act. The [ Senate] reports above
quoted put the matter beyond doubt, if there is otherwise room for doubt."

It is ironic that Congress, having exempted state savings and loan associations
from the rigors of the Bankruptcy Act in deference to the strong local interest in
the supervision and control of such associations, is now being asked to impose
upon them a much harsher scheme than bankruptcy. No reorganization or other
rehabilitation plan is contemplated. Instead of the notice and judicial supervision
provided for in the Bankruptcy Act, S. 3436 provides for an order to be entered
ex parte and without notice and liquidation to be conducted ex parte and with-
out any disclosure requirement or supervision by any authority state or federal.
Congress should not depart, I respectfully submit, from the wise policy of non-

interference with state regulation of state-chartered savings and loan associations.
I wish to thank the Committee for granting me the opportunity to express

these views on the proposed bill.

In the Circuit Court of Cook County, Illinois, County Department, Chancery
Division

No. 65 CFI 1875

JUSTIN II1ULMAN, COMMISSIONER OF SAVINGS AND LOAN ASSOCIATIONS OF THE
STATE OF ILLINOIS, PLAINTIFF, V. MARSHALL SAVINGS AND LOAN ASSOCIATION,
A CORPORATION, DEFENDENT

ORDER

This cause having come on to be heard on the Petition of Justin Hulman, as
Commissioner of Savings and Loan Associations of the State of Illinois, Plaintiff
herein, for an Order Authorizing the Receiver of Marshall Savings and Loan
4 It is difficult to assess F.S.L.I.C.'s position in this regard. Mr. Horne complains, albeitwithout justification, that F.S.L.I.C. has not been able to obtain all the information it hassought. On the other hand, under S3436, F.S.L.I.C. if appointed, will conduct liquidationex parte, without supervision by a court or otherwise, without notice to, or any participa-tion whatever on the part of interested state authorities, and with no obligation to provideinformation to admittedly vitally interested creditors, shareholders and others.
5 It is noteworthy that Mr. Horne complains that a liquidating dividend has not as yetbeen paid by the receiver of Old Reliable Savings and Loan, but he fails to mention thatthe receiver was appointed in September 1966, one month after the appointment ofF.S.L.I.C. as receiver of the Arizona association.
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Association to Proceed With the Liquidation, Winding Up, and Dissolution of

the Association, and on the Answers thereto filed by Federal Savings and Loan

Insurance Corporation, National American Life Insurance Company, William

Flowers, Edgar A. Rankin, and Gordon Ingebritson, etc.. and the Court having

heard arguments of counsel representing all parties before the Court and

This Court having entered an order in this cause on February 2, 1966, which

provided in part as follows:
"4. John R. Henson, as Receiver of Marshall Savings and Loan Association, is

not presently authorized to proceed with the actual liquidation and dissolution

of Defendent.
"5. Since April 9, 1965, John R. Henson, as Receiver of Marshall Savings and

Loan Association, has been and is presently vested with the power, duty, and

responsibility of collecting and conserving the assets of Defendant until it can be

determined whether he is authorized to proceed with the actual liquidation and
dissolution of Defendant as prayed for in the Complaint herein.

"9. This order is without prejudice to Plaintiff's right:
"(a) To apply to the Court for further orders regarding the powers, duties.

and status of the Receiver,
"(b) To apply to the Court for orders authorizing the exercise of powers

enumerated in Section 10-3 of the Illinois Savings and Loan Act, to the
extent not inconsistent with the purposes of collecting and conserving the
assets of Defendant and not constituting an actual liquidation or dissolution
of Defendant."

The Court finds:
1. That this cause, as well as the cause entitled Flanagan v. Hulman, 65

CH 456, are still pending in this Court and undetermined, and that con-
siderable additional time may pass before said causes are fully and finally
determined.
2. That in the meantime, in order to collect and conserve the assets of

Defendant and to prevent undue loss or deterioration in the value thereof.
it may be or become necessary from time to time for the Receiver to convert
certain assets to cash or otherwise to exercise certain of the powers enum-
erated in Section 10-3 of the Illinois Savings and Loan Act.

3. That it may be in the best interests of all parties to the pending litiga-
tion and of all other parties claiming any right or interest in Defendant,
regardless of the ultimate outcome of said litigation, for the Receiver to be
authorized from time to time during the pendency of the litigation to convert
certain assets to cash or otherwise to exercise such of the powers enumerated
in said Section 10-3 to such extent as may be necessary to more effectively
collect and conserve the assets of Defendant and prevent undue loss or
deterioration therein.

It is Therefore Ordered:
1. Whenever in the opinion of the Receiver it shall be necessary or de-

sirable, in order to collect and conserve specific assets of Defendant or to
prevent undue loss or deterioration in the value thereof, to convert the
same to cash or otherwise to exercise with respect to such assets any of the
powers enumerated in Section 10-3 of the Illinois Savings and Loan Act.
the Receiver is authorized to proceed with the taking of such action, subject,
however, to approval by order of this Court, and to petition this Court for
appropriate orders authorizing and approving such action, all in conformity
with the provisions of said Section 10-3.
2. Notice of all such Petitions shall be served upon counsel representing

all parties to this cause, and opportunity shall be afforded all parties to be
heard on all such Petitions. Nothing in this Order shall be deemed to consti-
tute an expression of opinion by the Court as to the action to be taken on any
such Petition.

3. The Receiver is authorized to invest and reinvest proceeds coming into
his hands, including the proceeds of any sales of assets of the Defendant,
in accordance with the powers conferred upon him by law, as defined in the
aforesaid Order entered by this Court on February 2, 1966, and shall retain
all such proceeds pending further order of this Court entered in this cause
or in cause Number 65 CH 456, or in both, with respect to the distribution
or disposition thereof.

4. Nothing contained in this Order shall be deemed to authorize the dis-
solution or winding up of the affairs of Defendant.
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5. Nothing contained in this Order shall be deemed to impair, abrogate,
or restrict the provisions of the aforesaid Order entered by this Court on
February 2, 1966.

Enter:
( S ) HARRINGTON,

Judge of the Circuit Court.
In the Circuit Court of Cook County, Illinoi

General Order No. 3-6

Subject: Filing of Reports in Statutory Liquidation Proceedings.
It Is Hereby Ordered that:
( a ) In any action filed in the Circuit Court of Cook County seeking liquidation,

dissolution or other statutory relief under any statute of this state where aliquidator, receiver or other similar officer has been appointed by and is acting
under the authority of any executive or administrative official of this state, the
liquidator, receiver or other such officer shall file with this court a quarterly
statement of the condition of the estate being administered setting forth the assets
and liabilities thereof at the close of each quarer of its fiscal year and a statementof operations for said quarter of its fiscal year.
(b) In any such action pending in the Circuit Court of Cook County on the

date of this order, the liquidator, receiver or other such officer shall file within
60 days of this date quarterly statements as aforesaid covering each fiscal quarter
since the filing of the action, and thereafter for each subsequent quarter of itsfiscal year.
(c) Each report shall be filed on a detailed form authorized by the state officialhaving jurisdiction of said liquidator, receiver or other such officer.
( d ) Copies of said quarterly reports shall be served upon each counsel of recordwho has filed an appearance in the proceeding on behalf of any party named in

the Complaint or on behalf of any party added thereafter by order of court.
Dated this 22nd day of April, A.D., 1968. This order shall be spread upon the

records of this Court and published.
Enter:

JOHN S. BOYLE,
Chief Judge, Circuit Court of Cook County.

ILLINOIS SAVINGS AND LOAN COMMISSIONER,
Chicago, Ill., June 1, 1968.SENATE BANKING AND CURRENCY COMMITTEE,

New Senate Office Building,
Washington, D.C.
GENTLEMEN: Enclosed is a statement prepared by me which is a reply to thetestimony of Chairman John E. Horne, of the Federal Home Loan Bank Board,given on May 20, 1968, regarding proposed Senate Bill S. 3436. There are severalattachments to my statement which are also enclosed.
Also enclosed are a number of letters received by me from various State Savingsand Loan Supervisors throughout the country. These replies were sent to me as aresult of a letter from me requesting their stand regarding S. 3436.
I respectfully request that all of the enclosed material be added to the recordon S. 3436 and be made a part thereof.

Sincerely yours,
JUSTIN HULM AN.

STATE BANKING DEPARTMENT,
Phoenix, Ariz., May 14, 1968.Mr. JUSTIN HULMAN,

President, National Association of State Savings cf Loan Supervisors, Chicago,

DEAR JUSTIN: I note in the May 10 issue of National League of InsuredSavings Associations Letter that there has been a bill introduced in the Senateproviding for the Federal Savings and Loan Insurance Corporation to be named
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receiver of a state savings and loan association where they have to pay out on

insured accounts. I have a feeling that this might be aimed at you because I

understand you refused to recommend them for receiver in at least one instance.

I have today written both my Senators urging that they vote against such

legislation, and I am asking you as President of our association to urge the

aswbotationntn take'.6, stand against the bill. If the association does not car
e to

take such a stand, then I am questioning the reason for the associations' existence.

In almost six years of being a member of this association I cannot recall

a single instance when a firm stand was taken to override the thinking of the

Federal Home Loan Bank Board. I think it is time we stopped such foolishness

and stood up for the rights of state supervisors.
Kindest regards.

Sincerely,
F. J. STOWELL.

DEPARTMENT OF INVESTMENT,
DIVISION OF SAVINGS AND LOAN,
San Francisco, Calif., May 24, 1968.

NATIONAL ASSOCIATION OF STATE SAVINGS & LOAN SUPERVISORS,

Chicago, Ill.
(Attention of Mr. Justin Hulman, president).

GENTLEMEN: This will acknowledge receipt of your communication of May 21,

1968 pertaining to the above bill. In the absence of Dr. Preston Martin, Savi
ngs

and Loan Commissioner, I am presenting to you our view of this bill. The con-

tents of this communication have been discussed with Dr. Martin.

The bill as it is presently written is objectionable. If the Federal Savings and

Loan Insurance Corporation is called upon to pay savers it should be in the posi-

tion of being able to administer the assets of the association in order to recoup

its loss and to generally maintain control over the association. The present bill

should be amended to provide that if a state supervisory authority appoints a

receiver or other legal custodian for the purpose of liquidation that the Bank

Board should have the power to appoint the Insurance Corporation as receiver if

the state supervisory authority has not done so.
The supervisory authority in California would want the ability to appoint a

conservator or receiver for purposes other than for liquidation in order to work

out possible internal problems such as management quarrels or to assist in the

consummation of a merger. Under these conditions the Bank Board should not

have the power to appoint the Insurance Corporation as receiver nor should there

be a need for doing so where there has been no appointment of a legal custodian

for purposes of liquidation.
In addition the bill should be clarified to provide that if the Bank Board ap-

points the Insurance Corporation as receiver the association should have the

same right as a federal savings and loan association to contest the appointment

of such receiver by review.
If the foregoing objections were to be clarified by amendment we would have

no objection to the bill.
Sincerely,

SAUL PERLIS, Chief Counsel.

ANALYSIS OF S. 3436

The provisions of S. 3436 are applicable wherever: (a) any "conservator, re-

ceiver, or other legal custodian" is appointed for a state-chartered, insured asso-

ciation regardless of whether "for the purpose of liquidation," or (b) such

institution is "closed" and the Federal Home Loan Bank Board determines it

"advisable in the public interest" to appoint the Federal Savings and Loan

Insurance Corporation receiver.
Whenever the provisions of the Bill are applicable, the Board and the Insurance

Corporation would have all the power, to the exclusion of state officials and all

courts, federal and state, that they now have over federal associations in re-

ceivership, even though no ground for appointment of a receiver existed. Both

federal and state courts would be prohibited from interfering with "the exercise

of powers or functions" of the corporation "except as otherwise provided" in

See. 5(d) of the Home Owners' Loan Act. Since S. 3436 would authorize the ap-

pointment of the FSLIC as receiver even though grounds for such an appoint-
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ment under such section 5(d) did not exist, judicial review would seem to be
largely non-existent. The Board's power to regulate would encompass reorga-
nization, liquidation and merger. In the questionable event the Bill, if enacted,
is held to be constitutionally valid, all provisions of state law in conflict with
such regulations would arguably be subordinated to Bank Board regulations.
Without making any of the findings prerequisite to compulsory liquidation of a
federal association, the Board could override conflicting provisions of state law
and proceed to liquidate—or merge or reorganize or operate—the association.
The combination of the provision excluding both federal and state courts from

taking "any action for or toward the removal" of the corporation as receiver, or
restricting or affecting "the exercise of (its) powers or functions" except as
otherwise provided in Sec. 5(d) of the Home Owners' Loan Act of 1933 as
amended, with the elimination of any necessity that the grounds for appointment
of a receiver under Sec. 5(d) exist, would give the Bank Board greater power
in these respects over state-chartered associations than it has over federal
associations.

CONSTITUTIONALITY

The Bill presents grave constitutional questions. No opinion can be expressed
on these questions without study and consideration probihited by time factors.

NECESSITY

The necessity, if there is such, for the Bill apparently flows principally from
two factors which have been the subject of discussion within the Federal Home
Loan Bank Board, the Federal Savings and Loan Insurance Corporation, and the
industry for decades:

(1) Possible asset wastage of receiverships administered by state admin-
istrative authorities or state courts with the FSLIC on the sidelines and
unable to protect itself as the insurer of the institution's savings accounts;
and
(2) Possibility that savers in insured institutions may not be able to with-

draw their savings on demand, or within a reasonable period of time, in
situations which, under the present definition of "default" in N.H.A., Section
401(d), do not permit the FSLIC to pay insurance on such accounts.

APPRAISAL OF "NECESSITY"

Every person sophisticated in this area has had to recognize for many years
that the two factors listed under "necessity" are genuine matters of important
and even urgent concern that require some form of substantial legislative action.
The industry in California as recently as this year gave the state authorities
specific legislative proposals in the interests of meeting these problems to the
extent that they may be said to exist in California. In fact, the California League
has long been in the forefront of those demanding that both federal and state
authorities face up to these problems.
That legislation is necessary does not ipso facto make the provisions of S. 3436

necessary or desirable. Of all the suggestions ever made to meet these problems,
this is among the most drastic, and constitutionally the most questionable.

ALTERNATIVES

The legislation proposed by the State League to the California authorities was
the product of careful and considered judgment and balancing of factors, and is
an alternate to S. 3436. Innumerable other alternatives have been proposed, or
could be devised.

SAVINGS AND LOAN DEPARTMENT,
Denver, Colo., May 20, 1968.

Mr. JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago, Ill.
DEAR JUD I am opposed to further concentration of authority in the Federal

Home Loan Bank Board as would be the case if Congress passed legislation mak-
ing mandatory the appointment of the FSLIC as receiver for insured state
chartered associations.
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I am not familiar with the laws of Illinois and do not know what legal road-
blocks can delay the liquidation of an association when you as Commissioner
decide there is no alternative to liquidation. Neither have I been informed by the
Board as to why they are trying to force such controls on all states in order to be
able to cope with a situation, whatever it may be, in Illinois.

If I believe for one minute that the Board could be expected to act on the merits
of each case in the application of regulations, I would be less opposed to granting
them additional authority.

Sincerely yours,
GUY L. REED,

Savings and Loan Commissioner.

BANKING DEPARTMENT,
Hartford, Conn., May 16, 1968.

Mr. JUSTIN HULMAN,
President, National Association of State Sa rings tt Loan Superrisors, Chicago, Ill.

DEAR JUD : I think that the National Association of State Savings and Loan
Supervisors should be represented at the hearing on May 20, 1968 before Senator
Proxmire's Senate Financial Institutions Subcommittee in connection with the
proposed legislation whereby the Federal Home Loan Bank Board would be ap-
pointed receiver of insured savings and loan associations in liquidation.
This situation would be tolerable in those states that do not have provision for

the appointment of a receiver for a state-chartered savings and loan association
in the event that some difficulty has arisen which would require the appointment
of a receiver. In states such as Illinois and Connecticut, the proposed legislation'
would definitely be an invasion of state rights if it were mandatory for the Federal
Home Loan Bank Board to take over the receivership in case of trouble.
I hope that our association will be successful in blocking this type of legislation.

Yours very truly,
REINHARD J. BARDECK,

Deputy Commissioner.

OFFICE OF THE COMPTROLLER,
Tallahassee, Fla., May 23, 1968.

Mr. JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago, Ill.

DEAR MR. HULMAN: Thank you for your memorandum of May 20, 1968, above
reference.
As you are perhaps aware, Section 667.13, Florida Statutes, provides that

FSLIC may act as receiver or liquidator upon appointment of the State
Comptroller.

Sincerely,
FRED 0. DICKINSON, Jr.,

State Commissioner of Banking.
By EDWARD J. LEE,
Assistant Deputy Commissioner.

DEPARTMENT OF FINANCIAL INSTITUTIONS,
Indianapolis, Ind., May 27, 1968.

Mr. JUSTIN HULMAN,
President. National Association of slut(' sa rings & Loan, Supervisors. Chicago. Ill.

DEAR JUSTIN: We today received a copy of the above captioned bill and, of
course, have not had the full opportunity to review its provisions to our related
Indiana Financial Institutions Act, or have the Bill thoroughly reviewed by our
legal counsel, the Office of Indiana Attorney General.
I have discussed the proposed Federal legislation with Dr. Donald H. Sauer,

Director of the Department, and at this date, we may not take strong position for
or against the Bill.

Sincerely,
MACK W. SLUSSER,

Supervisor. Building and Loan Division.
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DEPARTMENT OF BANKING AND SECURITIES,
Frankfort, Ky., May 22, 1968.

Mr. JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago, ill.
DEAR MR. HULMAN: The Kentucky law presently provides that the Federal

Savings and Loan Insurance Corporation shall be tendered appointment as
receiver or co-receiver if a state-chartered insured savings and loan association
encounters liquidation problems. This is enabling legislation and not mandatory.

Since the state of Kentucky presently has such consideration under KRS 289.
760, subsection (2), we do not favor additional legislation in this direction.

Sincerely yours,
E. G. ADAMS, Commissioner.

Mr. JUSTIN HULMAN,
President, National Association
DEAR MR. HULMAN: In reply

the passage of this Bill.
Very truly yours,

DEPARTMENT OF BANKS AND BANKING,
Augusta, Maine, May 16, 1968.

of State Savings & Loan Supervisors, Chicago, Ill.
to your inquiry of May 14, I have no objection to

TEL E. WITHEE,
Deputy Bank Commissioner.

OFFICE OF THE COMMISSIONER OF BANKS,
Boston, Mass., May 22, 1968.

Mr. DONALD D. SWOPE,
Supervisor, Office of Savings and Loan Commissioner,
Springfield, Ill.
DEAR DON: Not having had the benefit of reviewing Jud's testimony before the

congressional committee on Banking and Currency, but simply reading Chairman
Home's expression of his Agency's opinion to this same committee, I find myself
in a position unable to express any opinion of the proposed legislation. Reminding
you once more that as a State Supervisor, regulating no federally-insured banks,
I am of the firm belief that any expression of opinion on my part would be of
little consequence to any one of the interested parties.
While I usually try to support the policies and positions of our Association, I

feel that taking sides in this controversial legislation would put me in the pro-
verbial position of "the man with two hats". In this sense, Don, I feel that it
would be incompetent and irrelevant for me to offer any expression of opinion to
either the Federal Home Loan Bank or to any other interested party or agency.
With cordial regards, I remain,

Yours truly,
DAVID J. COLEMAN,

Director of Cooperative Bank Examinations.

DEPARTMENT OF COMMERCE,
Lansing, Mich., May 23, 1968.

Mr. JUSTIN HULMAN,
President. National Association of State Savings & Loan Supervisors, Chicago, Ill.
DEAR MR. HULMAN: We have reviewed the proposed Federal legislation re-

flected in bill No. S. 3436 and the testimony of Chairman John Horne of the
Federal Home Loan Bank Board before the Committee on Banking and Currency
of the United States Senate. You have asked our views with respect to this
proposed legislation.
We do not object to the principle of the Board being appointed as receiver by

our courts with the approval of the State Supervisory Authority and would
probably welcome this appointment.
We do object to legislation which usurps the right of the State Supervisory

Authority and our courts to determine when, or if, the FSLIC, alone, shall actas receiver in the case of a jointly-supervised insured State-chartered savings
and loan association.
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Congress has by its actions, concentrated in a three-man Federal Hom
e Loan

Bank Board, both the chartering and regulation of Federal associations
, and,

the operation of the Federal Savings and Loan Insurance Corporat
ion which

insures both the State and Federal associations. The Board has alread
y been

provided regulatory authority which has been utilized to defeat the value to t
he

public of the dual system of chartering of the savings and loan associati
ons by

requiring the State association, if it is to be insured, to function under equivale
nt

rules to the Federal association.
This Board may accept or reject an application for insurance, establish

 the

premium costs and the reserve requirements. It establishes rules and regulatio
ns

for the conduct of the association and interprets its own rules. It examines the

affairs of the association and it has case-basis "cease and desist" powers 
which

were given with the promise to remove broad regulatory rules which were aimed

at a few improperly operated associations. Such promise has not yet been fulfilled.

Now if they have failed in assuming the joint supervisory responsibilities for

which they have the power they would like the additional power to determine if,

or whether to liquidate an association.
Our mutual type Michigan associations have no control over the risks that the

Insurance Corporation assumes either as to the corporate structure of the asso-

ciation insured, its geographic location or the quality of its management. We

only know they are anxious to assume this risk and to breaded their scope of

regulatory powers over all associations.
They already have the power to cancel insurance coverage for failure of an

association to function in a safe and sound manner which, if threatened, would

bring much pressure to bear on any State regulatory or supervisory authority

whom they otherwise might have failed to control completely.
The continued request for additional powers can only realistically result in

the conversion of the State-chartered association to the Federal-chartered, or

the advent of a new and different insurance program which would result in the

withdrawal from the FSLIC and the Bank Board System.
Sincerely yours,

B. D. BENNETT,
Director, Saving and Loan Division,

Financial Institutions Bureau.

DEPARTMENT OF BUSINESS AND ADMINISTRATION,
Jefferson, City, Mo., May 23, 1968.

Mr. JOHN J. BRADY,
Executive Secretary, Advisory Council,
Federal Home Loan Bank Board, Washington, D.C.

DEAR MR. BRADY: The correspondence has been received by this office concern-

ing Bill S. 3436 which was introduced in the Senate at the request of the Federal

Home Loan Bank Board. A copy of this Bill has been studied together with the
provisions of our Revised Statutes 369.575 RSMo which authorizes the Supervisor

to request the Federal Savings and Loan Insurance Corporation to act as receiver
in cases of default and liquidation of state chartered associations.
As I read this Senate Bill it appears that the Federal Home Loan Bank Board

has the discretionary power to appoint a receiver in default cases involving state
chartered associations where this is advisable in the public interest. Certainly I

have no objection to the appointment of the Federal Savings and Loan Insurance
Corporation as receiver in cases where a default has occurred and is occurring
and an association is in default and liquidation.
However, I do not think that this power should be granted to the Board in all

instances or for any reason whatsoever especially since the Board by recent
Federal legislation has the power to issue Cease and Desist orders wherever there

are unsafe and other unsound practices involved.
Very truly yours,

FRANK J. CORDES, Jr., Supervisor.
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DEPARTMENT OF BANKING,
Lincoln, Nebr., May 23, 1968.

Mr. JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago, Ill.
DEAR Mn. HULMAN : We have your communication of May 21, 1968 relative to

S3436 which has been introduced into the Senate at the request of the Federal
Home Loan Bank.
We have a telegram from Mr. John J. Brady, Secretary of the Federal Home

Loan Bank Board, in which we are lead to believe that this measure would per-
mit FSLIC to act as receiver in certain instances, but that it would not be manda-
tory that it so act.
Our Attorney for the Department in reading the bill came to the conclusion

that the appointment of the FSLIC as receiver was optional.
Frankly we have no objection to the FSLIC operating as receiver of insured

building and loans and would enter no objection to the passage of the bill.
Yours very truly,

C. R. HAINES,
Director of Banking.

DEPARTMENT OF BANKING AND INSURANCE,
Trenton, N.J., May 21, 1968.

JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago,

DEAR JUSTIN: Please refer to our letter to you of May 17, 1968 and to our
telephone conversation today relative thereto.
As stated in the letter, we do not have before us the bill proposed by the

Federal Home Loan Bank Board relative to "receiverships" of savings and
loan associations where the accounts of the members are insured through the
Federal Savings and Loan Insurance Corporation.
As set forth in our letter, because of the great stake the F.S.L.I.C. has in a

matter of this kind, we are of the opinion that our law which permits the Board
to elect to join with the Commissioner in a liquidation is as it should be. In this
way the State of New Jersey is represented as it should be in connection with
one of its corporate creatures (the state-chartered association) because there is
always the possibility that members with accounts above the $15,000 maximum
pay off by the F.S.L.I.C. are involved.
Any federal legislation proposed which would have the effect of completely

eliminating the State from a liquidation proceeding, would, in our opinion, be
improper and perhaps of doubtful legality.
We do not believe that any federal legislation should be enacted which would

have the effect or objective of eliminating the State from the picture completely.
As indicated in our letter of May 17, 1968 we are of the opinion that our statute

law in this regard is the proper answer to the desire of the federal people to be
represented in a liquidation of a state-chartered, federally insured association.
And our statute was enacted in this regard years ago when the F.S.L.I.C. was
insuring many of our associations in New Jersey.

Sincerely yours,
JEROME B. MCKENNA,

Deputy Commissioner.

DEPARTMENT OF COMMERCE,
Columbus, Ohio, May 22, 1968.

MT. JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago, Ill.
DEAR JUD: I have your letter of May 21, 1968, enclosing copy of Bill No.

S. 3436 which you state was introduced in the Senate at the request of FHLBB.
On May 20, 1968, I wired you as follows:
"S. 3436 has serious implications of conflict of interest and erosion of State

rights. Am not unsympathetic with FSLIC problem but initially adverse to its
proposed solution. I urge delay in committee action to provide more time for
study of the measure and alternative solutions to the problem it seeks to solve."
At this time, there is very little substance that I can add to what already has

been stated in my telegram, as it seems that it still states my position.
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For your information, I am attaching a copy of "Analysis of S. 3436" which
was prepared by the Ohio Savings and Loan League, and copy of which I
received May 20. Before more can be said, the Bill will need to be studied in
detail as soon as matters demanding my attention can be put aside.

Sincerely,
RAYMOND P. DAY.

Superintendent of Building and Loan Associations.

ANALYSIS OF S. 3436

S. 3436, a bill to provide for the appointment of FSLIC as receiver, was intro-
duced on May 3 at the request of the Federal Home Loan Bank Board by
Senators Sparkman, Proxmire and Bennett. The bill would empower the Federal
Home Loan Bank Board to appoint FSLIC as receiver of an FSLIC insured State-
chartered savings and loan association whenever either an official custodian
has been appointed by some agency other than the Federal Home Loan Bank
Board or the institution has been closed by or under State law and whenever
in either event appointment of FSLIC as receiver is in the public interest. Under
these circumstances, FSLIC would have the same authority as receiver that it
would have as receiver of a Federal savings and loan association. FSLIC as
receiver would take over control of the association from any official custodian
appointed by any agency other than the Federal Home Loan Bank Board.
As receiver, FSLIC could liquidate the association in an orderly manner or

make other disposition of the matter as it deems in the best interests of the
association, its savers and FSLIC. In acting under this receivership authority,
the Board takes the place of any court or other public authority having jurisdic-
tion over the matter.

It would be a crime punishable by a fine up to $5,000 or imprisonment up to
1 year, or both, to refuse to surrender possession of the property, business or
assets to FSLIC upon its demand. FSLIC would proceed to liquidate the asso-
ciation.
Since its appointment as receiver would be for the purpose of liquidation of

the association, FSLIC could pay out insurance proceeds as soon as it had been
appointed receiver.

If enacted into law, the bill would place the Board in a position to supersede
any action taken by a State regulatory agency or court in naming a "conservator,
receiver, or other legal custodian" for an FSLIC-insured State-chartered asso-
ciation or in closing such as association, provided, that the Board determines
that appointment of FSLIC as receiver would be in the public interest and pro-
vided further that there exists one of the grounds upon which the Board could
appoint FSLIC as receiver of a Federal savings and loan association. There are
5 such grounds as follows:

1. insolvency of the association.
2. substantial dissipation of its assets or earnings due to any violation of

law, rule or regulations or to any unsafe or unsound practice.
3. unsafe or unsound condition to transact business.
4. willful violation of a final cease-and-desist order.
5. concealment of books, papers, records, or assets or refusal to submit

books, papers, records or affairs for inspection to an examiner or lawful
agent of the Board.

Under these conditions the Board could place an association in liquidation
even though an appropriate State agency or court had determined that no more
than a conservatorship or other temporary custody was required, looking toward
reopening of the association for public operation.
Once named receiver under the provisions of this bill, FSLIC and the Board

would have the same status, functions and authority they would have if FSLIC
had been named receiver of a Federal savings and loan association, and all the
applicable provisions of Section 5(d) of the Home Owners' Loan Act of 1933
as revised by the Financial Institutions Supervisory Act of 1966 would come
into play.
The bill notes specifically that the provisions thus made applicable would in-

clude Section 5(d) (6) (C), which bars any court from taking action toward
removal of a receiver or, except at the instance of the Board, restraining the
exercise of the receiver's powers or functions, except as otherwise provided in
Section 5(d). Section 5(d) (6) (A) authorizes the Board to appoint a receiver
ex parte and without notice if in its opinion a ground for appointment exists.
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Section 5 ( d) (6) (A) further provides that within 30 days after such an appoint-
ment, the association may petition a Federal District Court for an order remov-
ing the receiver, and that court is to consider the petition on its merits and either
dismiss it or direct the Board to remove the receiver. Under Section 5(d) (6) (A),
if such a petition for removal of the receiver is filed, all other actions or pro-
ceedings under Section 5 ( d) to which the association is a party are to be stayed
while the petition for removal is pending.
The bill also notes specifically that Section (d) (11) would apply once the

Board appoints a receiver under this bill. That provision empowers the Board
to make rules and regulations for reorganization. consolidation, liquidation and
dissolution of associations, for their merger with other FSLIC-insured insti-
tutions, for associations in receivership and the conduct of receiverships. It also
permits the Board by regulation or otherwise to provide for the exercise of
functions by members, directors or officers of an association during receivership.
The bill further expressly notes that Section (d) (14) is applicable. This pro-

vision would bring directors, officers, employees, agents, former directors, former
officers, holders of withdrawable accounts, boards of directors and other govern-
ing boards of the State-chartered association within the meaning of Section 5(d)
references to such personnel of Federal savings and loan associations. It also
empowers the Board to define all terms used in this Section 5(d) (14) and all
other terms used in Section 5(d).
Under existing law, both FSLIC and FDIC, respectively, are permitted toserve as receiver of a State-chartered institution insured by FSLIC or FDIC.This bill would empower the Federal Home Loan Bank Board to require FSLICto serve as such receiver and would authorize that Board to appoint FSLIC asreceiver under the conditions prescribed in the bill. The bill contains no provi-sions that would confer parallel powers on the FDIC.
The philosophy of the bill appears to be that he who pays the piper may call thetune. It is another example of seeking power for a Federal agency over a State-chartered corporation on the theory that the paying Federal agency should be ina controlling position to protect its assets where the Federal Home Loan BankBoard, which heads FSLIC, determines this to be advisable.
Some may view such a request for expansion of Federal power as an occasionto renew a request that the insuring agency (FSLIC) be separated from control

of the Board that also has the power to charter and supervise Federal savings
and loan associations. The Board has tended to view its authority and powers
as head of (1) FSLIC, (2) the Federal savings and loan system and (3) the
Federal home loan bank system to be interchangeable and parts of a single aggre-
gate of powers. This view would not be feasible if control of FSLIC is separated
from the Federal Home Loan Bank Board. In the banking field, control of FDIC
is separate from the Comptroller of the Currency, who controls the chartering
and supervision of national banks and the Federal Reserve Board that admin-
isters the Federal Reserve System.

If the Federal Home Loan Bank Board seeks, as it does in this bill, to extendthe degree of its control over State-chartered corporations by virtue of its status
as an insurer of savings accounts, a cogent argument can be advanced that the
same Board ought not to be the Federal agency placed in charge of, encouraging
the establishment and development of a system of Federally chartered savings
and loan associations.

Continuing the process of diminution of the independent status of State-
chartered institutions that was accomplished in part by enactments of the Fed-
eral Institutions Supervisory Act of 1966, the bill would further decrease the
present degree of independence of State-chartered institutions in the so-called
"dual system" of savings and loan associations. State regulatory authorities would
attempt to exercise their powers to conserve or close associations at the sufferance
of a Federal insuring agency, which under the liberal powers granted to it in the
bill could decide to compel liquidation of the State-chartered institution regard-
less of the judgment of State regulatory authorities. The bill would grant the
Federal agency the means to work its will by appointing FSLIC as receiver of
the State-chartered FSLIC-insured institution for the purpose of liquidating
the institution.

Opinion as to acceptability of the bill hinges largely on whether such disad-
vantages are outweighed by public interest advantages and advantages to savings
and loan associations that pay FSLIC insurance premiums presumably obtain-
able if FSLIC acts as receiver to liquidate the association and recoup to the
optimum feasible extent the insurance payouts made to savers in the association
by FSLIC.
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Nothing in the language of the bill itself discloses it, but one argument heard

in support of the bill runs to the effect that FSLIC handles receiverships at

lower net cost than do receivers appointed by State authorities.
Another argument made for the bill is that it enables FSLIC to pay out insur-

ance proceeds earlier than it could if it remains dependent upon State action with

reference to the conservation or closing of an FSLIC-insured association. Present
law permits FSLIC to make such a payout only when an official custodian is

placed in charge of the association for the purpose of liquidation.
Alternative legislative paths are open that could authorize FSLIC to accelerate

that a payout in its discretion without adopting the provisions of this particular

bill. So the major motive for the bill appears to be to gain for the Federal Home
Loan Bank Board as head of FSLIC more power to handle liquidation of an

association to whose savers FSLIC has paid out savings insurance proceeds once
a state authority has placed an official custodian in charge of the association or
has closed the association.

DEPARTMENT OF COMMERCE,
CORPORATION DIVISION.

Salem, Oreg., May 24, 1963.
Mr. JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago,

DEAR Jun: I appreciated your sending me a copy of Bill No. 83436. You will
understand that our office has not as yet had time to fully examine and consider
this Bill; however, from our examination so far, it would appear to me that this
is unwise legislation, primarily for the reason that under this Bill the FSLIC can
usurp and supersede the Supervisor of savings and loan associations in this state
from his authority and his duty to take action with respect to any particular
association. We feel that this type of usurpation is not to the public interest of
the savers of this state in state associations.
We will give further consideration and study to this Bill and keep you advised

of any additional comments we may have.
Sincerely,

W. J. P. FARRELL,
Savings and Loan Supervisor.

DEPARTMENT OF BANKING,
Harrisburg, Pa., May 17, 1968.

MT. JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago,

DEAR JUD : We appreciate very much receiving your bulletin of May 14, 1968
indicating that the Federal Home Loan Bank Board has caused legislation to be
introduced in Congress which would make it mandatory for the FSLIC to be
appointed Receiver in any instance where it is required to use insurance funds
of the Corporation to meet its liability to a State savings and loan association's
savers.
This type of legislation by the Congress would conflict with Pennsylvania law

which provides that the Pennsylvania Department of Banking shall take posses-
sion of the business and property of an institution and that the Secretary of
Banking of the Commonwealth of Pennsylvania shall, by operation of law, simul-
taneously take over such possession from the Department of Banking and become
Receiver of such institution. His official title, when thus in possession of the
business and property of an institution, shall be Receiver of such institution.
I will write you as soon as I am able to obtain a copy of the bill from the

N.L.I.S.A. and the official position of this Department.
Yours very truly,

W. L. BRENNEMAN,
Director, Building and Loan Bureau.
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DEPARTMENT OF GENERAL ADMINISTRATION,
Olympia, Wash., May 17, 1968.

Mr. JUSTIN HULMAN,
President, National Association of State Savings & Loan Supervisors, Chicago,

DEAR MR. HULMAN: Thank you for your recent bulletin about the FHLBB-
sponsored legislation concerning the appointment of the FSLIC as receiver of an
association where it is required to use insurance funds.
I have not had an opportunity to review the proposed legislation and am

surprised that it has been introduced without consultation with state super-
visors, either through our Executive Committee or the Liaison Committee which,
I understood, was established to confer with the Federal Home Loan Bank
Board on matters of mutual concern.
From what I have heard about this legislation, it would be in conflict with

Washington state statutes. ROW 33.40.050 states, in part, "If the court shall
determine that said association should be liquidated, it shall appoint the Super-
visor, and no other person (emphasis mine), as the liquidator of such association
and fix and require a bond to be given by the liquidator conditioned for the faith-
ful performance of his duties as such. . . ."
As indicated, the proposed legislation would appear to be in direct conflict

with the law under which the savings and loan associations of state charter
have been regulated with considerable success for many years in Washington.
Again, I am perturbed that such legislation might be proposed without prior
consultation with state supervisors, individually or collectively. It is possible
that some supervisors, operating under less explicit statutes, might welcome
being relieved of this distasteful responsibility. Many I am sure, would consider
it a further incursion of their authority.

Very truly yours,
WILLIAM E. YOUNG,

Supervisor, Division of Savings & Loan Associations.

OFFICE OF COMMISSIONER OF SAVINGS & LOAN,
Madison Wis., May 27, 1968.

Mr. JUSTIN HULMAN,
Illinois Savings & Loan Commissioner,
Chicago, Ill.
DEAR COMMISSIONER HULMAN: In response to your inquiry regarding Senate

Bill 3436, I am absolutely opposed to the purposes of this bill. I would hope that
you as President of the National Association of State Savings and Loan Super-
visors would express strong opposition to this legislation in Congress. You can
rest assured that the Wisconsin delegation will be appraised of my feelings in this
area.
I think it is also necessary at this time to present to Congress that it is the

Board's opinion that its powers as the regulators of the Federal Savings and
Loan System, the Federal Home Loan Bank System, and the Federal Savings
and Loan Insurance Corporation are a single set of powers, and that our position
is that the Insurance Corporation be separate from the Federal Home Loan Bank
Board.

Sincerely,
LEO MORTENSEN, Commissioner.

MARCH 2, 1967.
Hon. WILLIAM PROXMIRE,
U.S. Senate, Washington, D.C.
DEAR SENATOR PROXMIRE : May this letter serve as a view of the Federal Home

Loan Bank Board and its operation as seen through the eyes of state supervision.
While the following refers specifically to situations in Wisconsin, my contact with
supervisors from other states reveals that they have had similar experience re-
garding lack of cooperation from Washington.
The most salient and recurring problem is the disregard for state law exhibited

by the Federal Home Loan Bank Board. No comity appears to exist between state
law and federal law as administered by the Board. State laws are respected only
when they do not conflict with the policies established by this three-man group.
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The granting of branches provides an excellent example. In mid-1964 the Board
let it be known in no uncertain terms that it would grant branch offices to federal
savings and loan associations in Wisconsin. At that time, Section 215.03(7) of the
Wisconsin Statutes expressly stated that state-chartered associations could not
maintain branches. This law had been respected for many years.
On September 8, 1964, a proposed amendment to the federal regulations relat-

ing to the establishment of branch offices was issued. On September 17, 1964, John
W. Cleary, who was then Commissioner, wrote to the Board suggesting an amend-
ment prohibiting federal associations located in states that did not allow branch-
ing from establishing branches. Acknowledgement of this suggestion was received
stating that it would be considered. The suggestion was then ignored, and the
branching of federals commenced in Wiscons.in
Two federal branches were granted in 1965. Because state-chartered associa-

tions were at a definite disadvantage, a bill permitting state associations to
branch, was introduced into the Legislature in an attempt to maintain parity
between state and federal associations. Many who had been opposed to branches.
and still felt that they were not in the best interest of either the public or the
industry, acceded and supported the bill as a matter of necessity. The branch bill
passed, and effective December 11, 1965, state-chartered savings and loans could
maintain branches. The Federal Home Loan Bank Board had foisted its will on
the people of Wisconsin, with complete disregard for state law.
This disregard continues in the Board's policies in granting branches. Wi-:con-

sin law states that no branch shall be located within one mile of another associa-
tion. Federal branches have been granted within approximately four blocks and
two blocks of existing associations. Here again state law is not recognized by the
Board.

Other instances of disregard for Wisconsin law can also be cited. The Federal
Home Bank Board has ruled that by 1968 all insured associations must have
audits by independent public accountants. Our statutes provide that the board of
directors of an association may, by resolution, employ public accountant,: or
accept the audit made by the Commissioner. The Board ruling takes away this
choice.

Another aspect of this resolution is its effect upon associations in the northern
part of the state. Public accountants with the specialized knowledge required for
savings and loan work are not available in all areas. The cogs of independent
audits in some areas will be extremely burdensome, and, in our opinion, not in
the best interest of the association and its members.
Beyond the area of violation of state law, another point of friction arises

between state and federal supervision concerning the relative treatment of state
and federal associations. The Federal Home Loan Bank Board is charged with
chartering and supervising federal associations, as well as the direction of the
Federal Savings and Loan Insurance Corporation which insures the accounts
of both state and federal savings and loans. Such a form of organization gives
the Board substantial control over state-chartered associations through the Fed-
eral Savings and Loan Insurance Corporation, while at the same time it has a
vested interest in the operation of federal associations. This results in the ap-
parent favoritism of federals, in spite of the fact that at the end of 1965, 2,482
of the associations insured by the Federal Savings and Loan Insurance Corpora-
tion were state chartered and only 1,981 federally chartered.
An indication of this favoritism can be seen in the speed with which mergers

have been approved here in Wisconsin. One absorption was approved by the
Board three and one-half months after the effective date. Three other mergers
have taken place and have not yet been approved by Washington. The time
lapses since the effective dates of these mergers have been five to 12 months.
These all concerned state-chartered associations.
One other merger involved federal associations. A state-chartered association

converted to a federal and subsequently merged. In this instance, 21 days after
approval of the preliminary application for conversion, the merger with a federal
was approved.

Antitrust considerations are supposedly holding up at least two of the state
approvals. Why was this not a factor in the federal merger? The whels would
seem to turn faster when federals are involved.
Perhaps an even more clear-cut case of partiality can be seen in the chartering

of a new association. The state-chartered association in Stevens Point applied
for insurance of accounts at approximately the same time as a group applied for
a new federal charter in this community. The state association was well estab-
lished, had no major problems, and was one of the fastest growing in Wisconsin.
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rt had submitted to a costly eligibility examination by the Federal Savings and
Loan Insurance Corporation, and had agreed to comply with all the Corporation's
conditions. Insurance was never granted. At the same time, while it is question-
able whether the area can support two associations, a new federal charter was
granted. The average population per savings and loan office in Wisconsin is ap-
proximately 27,000, and Stevens Point with a population of approximately 18,000
now has two associations. Had the Board taken an impartial view, the people
of this area could have been adequately served with greater safety by the state
association had it been insured.
The Board has also chosen to interpret Wisconsin law. By so doing relative

to real estate sold on contract, federal associations are not as restricted as state-
chartered associations when making required reserve transfers.

While, other than in the areas cited, the attitude is difficult to quantify, theBoard appears to feel that they have final supervisory power and that they can
and will do as they please. They appear to take little or no heed of state law andstate supervision.
Communications and cooperation between our departments has become some-what less than ideal. We have not, for example, received notice of impending

Federal Savings and Loan Insurance Corporation rule changes until only a few
days before they became effective. This puts us in a bad position in attempting to
maintain parity between state and federal associations, as our Administrative
Code must often be amended.
While a change in attitude toward state law and supervision on the part of the

Board might be difficult to effect, it would certainly be desirable and is to be
hoped for. To be more concrete, one step that might be desirable, and in our opinion
logical, would be the separation of the functions of the Federal Home Loan Bank
Board. Under the present form of organization with the same group supervising
federal associations as is making policy through the Federal Savings and Loan
Insurance Corporation, the Board has a vested interest in promoting federals
over state-chartered savings and loan associations.
This dissatisfaction with the present structure of the Federal Home Loan Bank

Board is not held by myself alone. The National Association of State Supervisors
at their 27th Annual Conference in Baltimore on the 15th of November 1966 passed
a resolution in favor of the separation of the Insurance Corporation from the
Federal Home Loan Bank Board.
In addition, the National League of Insured Savings Associations in their

weekly News Letter of February 17th published as their 1967 legislative recom-
mendations to seek either "independent status or a three-man board independent
of the Federal Home Loan Bank Board except for administrative purposes."
On the basis of these organizations' thinking I would respectfully suggest that

inquiries into the Board's policies and philosophies would be in order.
Any changes in the policies or scope of responsibility of the Federal Home Loan

Bank Board along the lines suggested or implied which you could effect would,
we feel, be in the best interests of the more than one-half million members of
state-chartered savings and loan associations in Wisconsin.
Thank you very much for your time and interest. Please feel free to contact

this office if we can ever be of assistance to you.
Very truly yours,

LEO MORTENSEN, Commissioner.

RAYMOND, MAYER, JENNER & BLOCK,
Chicago, Ill., June 1, 1968.

Hon. JOHN SPARKMAN,
Chairman, Committee on Banking and Currency,
U.S. Senate,
Washington, D.C.
DEAR SENATOR SPARKMAN : At the request of Justin B. Hulman, Esq., Com-

missioner of Savings and Loan Associations for the State of Illinois, I respect-
fully submit to your Honorable Committee, the Committee on Banking and Cur-
rency of the United States Senate, the following legal opinion concerning the
validity of Senate Bill 3436, if enacted into law.
In my opinion the bill, if passed, would be unconstitutional in both its substan-

tive and procedural provisions. Substantively, it contravenes the Tenth Amend-
ment to the Constitution of the United States by sanctioning a forbidden encroach-
ment on state powers. In its failure to provide for fair notice and hearing to
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persons aggrieved by its operation, it would contravene due proce
ss of law as

guaranteed by the Fourteenth Amendment to the Constitution
 of the United

States.
I will treat these matters seriatim.

The Bill Proposes an Unconstitutional Encroachment On The Re
-

served Powers Of The States.

The Tenth Amendment to the United States Constitution prov
ides, in part,

that "powers not delegated to the United States by the Constitution
, nor prohibited

by it to the states, are reserved to the States respectively. . ." This Am
endment

embodies the concept of separation of powers, between the states on the 
one hand

and the United States on the other hand, which is fundamental to o
ur constitu-

tional form of government. The Tenth Amendment has been 
consistently in-

terpreted to guarantee a residuum of rights to the states and to protec
t against

their encroachment by the Federal Governmen.
Senate Bill 3436 is a deliberate attempt to impair the functioning 

of insured

state chartered savings and loan associations and to transfer th
e responsibility

for their supervision from responsible state officials to an instrumentality 
of the

United States Government. The proposed bill rejects any compromise betwee
n har-

monious state and federal interests. It constitutes a naked usurpation of 
power

now being exercised by responsible state officials.

This is not the first instance in which the Federal Government has attemp
ted

to encroach upon the powers of the state officials to administer state-char
tered

financial institutions. In an opinion authored by Mr. Justice, Benjamin Car
dozo,

the United States Supreme Court unanimously invalidated a federal statu
te which

would have allowed depositors in state savings and loan associations to conve
rt

the associations into federal institutions without state approval. Hopkins
 Fed-

eral savings and Loan Association vs. Cleary, 296 U.S. 315 (1935). The stat
utory

provision invalidated in the Cleary case empowered state-chartered instituti
ons to

convert to federally-chartered institutions upon the affirmative vote of 51%
 of

the withdrawable shareholders. The Supreme Court held that the federal statu
te

was unconstitutional because it removed from the state officials the authori
ty

to decide whether to terminate the existence of state savings and loans. Th
is

case is clearly applicable to the circumstances facing this Committee and militates

against passage of the proposed bill.
In describing the state interest in chartering and supervising state savings

and loan associations the Supreme Court in 'Cleary observed (296 U.S. at 337) :

"The state, which brings them into being, has an interest in preserving their

existence, for only thus can they attain the ends of their creation. . . . How they

shall be formed, how maintained and supervised, and how and when dissolv
ed,

are matters of governmental policy, which it would be an intrusion for another

government to regulate by statute or decision, except when reasonably necessary

for the fair and effective exercise of some other and cognate power explicitly

conferred." (Emphasis added.)
The Court proceeded to describe the infringement by the federal government

upon this basic state right as follows (Id. at 337) :
"Wisconsin, planning these agencies in furtherance of the common good and

purposing to preserve them that the good may not be lost, is now informed by

the Congress, speaking through a statute, that the purpose and the plan shall be

thwarted and destroyed. By the law of the state, associations such as these may

be dissolved in ways and for causes carefully defined, in which event the assets

shall be converted into money and applied, so far as adequate, to the payment

of the creditors. By the challenged Act of Congress, the same associations are

dissolved in other ways and for other causes, and from being creatures of the

state become creatures of the nation. In this there is an invasion of the sovereignty

or quasi-sovereignty of Wisconsin and an impairment of its public policy, which

the state is privileged to redress as a suitor in the courts so long as the Tenth

Amendment preserves a field of autonomy against federal encroachment." (Em-

phasis supplied.)
The Supreme Court believed the rule applied in the Cleary case was essential

to a healthy federalism. Mr. Justice Cardozo reasoned (296 U.S. at 338) that

as long as the state and federal savings institutions exist side by side, the

federal government has no power to eliminate that residuum of power reserved

to the states. The Court viewed the action of Congress as a usurpation of the

states' powers to regulate state-chartered savings institutions as they see fit.

While recognizing the broad powers reposed in Congress under the Commerce
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Clause, the Court properly protected state autonomy as guaranteed by the Tenth
Amendment. The Court concluded (296 at 338-39) : "The destruction of associa-
tions established by a state is not an exercise of power reasonably necessary for
the maintenance by the central government of other associations created by
itself in furtherance of kindred ends." Nothing has detracted from the continuing
vitality of the Cleary decision. It stands for the proposition that Congress cannot
constitutionally oust state regulatory authorities of jurisdiction of state chartered
savings and loan associations.
The proposed bill would sanction liquidation of state associations which state

authorities under state law have determined should be rehabilitated. The Illinois
Savings and Loan Act, for instance, empowers the State Commissioner to take
custody of an association in financial difficulty and to attempt to restore its affairs
to proper order. Ill. Rev. Stat. 1967, Ch. 32, §§ 848-55. Senate Bill 3436 would
permit a federal agency to ignore this remedial action and force the state-
chartered association into liquidation to close forever. The Illinois authorities
have discretionary powers to negotiate and suggest mergers for associations
under custody, which powers have kept associations in existence. S. 3436 would
empower the three men who are directors of both the F.H.L.B.B. and the
F.S.L.I.C., ex parte and without notice to, consultation with, or the consent of
the state, to terminate the powers granted the state authorities by state law and
sentence the association to death.
Even in a case in which the state has determined that a state-chartered asso-

ciation should be liquidated, there continues to be a strong state interest in the
carrying out of the liquidation. The protection of uninsured as well as insured
depositors, secured and unsecured creditors of the association, and permanent
reserve shareholders, and the protection of the public confidence in state-char-
tered savings and loan institutions, are matters in which the state properly has a
vital interest which should not be overridden by the Federal Government, whose
policies upon these matters (e.g., the consideration due permanent reserve share-
holders) often differs from those of the states. S. 3436 would usurp the powers of
the states in these areas in which the state has a vital local interest.
The state interest in promoting home ownership by its citizens and thrift

among them and its proper interest in regulating the affairs of its local, state-
chartered financial institutions should not and cannot be usurped by the Federal
government.

The Bill Violates Fundamental Principles of Due Process.

An opportunity for a hearing is an indispensible and fundamental requisite of
due process of law. E.g., Morgan vs. United States, 304 U.S 1 14-15 (1938) ; Ohio
Bell Telephone Co v Commission, 301 U.S. 292, 300, 302 (1936) ; Baker vs. Baker,
Eccles & Co., 242 U.S. 394, 403 (1916) ; Londoner vs. Denver, 210 U.S. 373, 386
(1908) ; Hornsby v. Allen, 326 F. 2d 605, 608 (5th Cir. 1964) ; Philadelphia Co. v.
SEC, 175 F. 2d 808, 817 (D.C. Cir. 1948).
The proposed bill contains no provision for notice or hearing with respect to the

disposition of assets. Thus, persons who have direct interests in the liquidation of
state-chartered savings and loan associations and whose interests are not insured
or insured only in part, such as withdrawable shareholders having deposits in
amounts exceeding $15,000, general creditors, contract and other claimants, and
permanent reserve shareholders, are effectively precluded from obtaining any
hearing on objections to the administration and disposition of the association's
assets by the F.S.L.I.C. F.S.L.I.C.'s actions, which may include selling to itself,
are subject to no review except by a Board comprised of F.S.L.I.C.'s own direc-
tors and are not subject to the scrutiny of the courts, state or federal, or an
administrative tribunal, state or federal, upon the petition of an aggrieved party.
The proposed bill also expressly authorized the F.S.L.I.C. to purchase assets from
itself as receiver, ex parte and without notice and without judicial sanction of
any nature. Other parties have property interests in the receivership estate, such
as general creditors, withdrawable shareholders having deposits in excess of
$15,000, and permanent reserve shareholders, are competing with the F.S.L.I.C.
as to the conservation, administration, and distribution of the assets but are com-
pletely denied any forum for challenging F.S.L.I.C.'s actions as receiver.
This lack of any procedural safeguards for other interested parties denies them

due process of law and is a major constitutional infirmity in the Bill. As Mr.
Justice Douglas stated when concurring in the majority opinion of the Supreme
Court in Joint Anti-Fascist Refugee Committee v. United States, 341 U.S. 193,
179 (1951 ) :
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"It is not without significance that most of the Bill of Rights are procedural.

It is procedure that tells much of the difference between rule by law and rule by
whim or caprice. Steadfast adherence to strict procedural safeguards is our main
assurance that there will be equal justice under law."
Commenting on the necessity for notice and a hearing in administrative pro-

ceedings, the Court in Philadelphia Co. v. SEC, supra, noted (175 F. 2d at 817) :
"It is elementary also in our system of law that adjudicatory action cannot

validly be taken by any tribunal, whether judical or administrative, except upon
a hearing wherein each party shall have opportunity to know of the claims of
his opponent, to hear the evidence introduced against him, to cross examine
witnesses, to introduce evidence in his own behalf, and to make argument. This
is a requirement of the due process clause of the Fifth Amendment of the Con-
stitution."
The proceedings authorized by the proposed bill can be dramatically con-

trasted with state liquidation proceedings, which provide judicial supervision
of the administration, conservation, and disposition of assets. In Illinois, all
creditors, secured and unsecured, are given the protection of court approval
for any sale, lease, contract, settlement or other significant transaction regarding
the administration, conservation, and disposition of assets. Ill. Rev. Stat., 1967,
Ch. 32, §§ 923, 925. S. 3436 affords no one, whether interested state agencies,
creditors, uninsured withdrawable shareholders, or permanent reserve share-
holders, the right or privilege to obtain information from F.S.L.I.C. respecting
its administration of the receivership estate.
Of material significance is the matter of accountants, attorneys, property man-

agement, and other like fees. Under S. 3436, F.S.L.I.C. may fix and pay whatever
it sees fit without notice to parties vitally interested in the conserving of the
assets and without supervision or approval of any independent judicial or ad-
ministrative agency.
It is particularly important to note that a major class of interested parties,

permanent reserve shareholders. does not exist under the Federal Statutes. By
a mechanical insertion of the proposed bill into existing federal law, S. 3436
would ignore these important equity interests and afford them no recourse
whatsoever.
This situation is aggravated because of the manifest and insidious conflict of

interest in which the Federal Home Loan Bank Board and the F.S.L.I.C. (where
directors are the members of the Home Loan Bank Board) find themselves.
Usually the Board is itself the major secured creditor when an insured state-
chartered savings and loan association is in financial trouble; and F.S.L.I.C.
becomes the principal unsecured creditor as soon as the association is placed in
receivership. By appointing F.S.L.I.C. as receiver, the Board is placing its alter-
ego in a position of supervising and using its discretion in the disposition of
assets with respect to which the Board and its alter-ego are the major secured
and unsecured claimants. Their interests conflict with those of other creditors
and parties interested in the estate. The conflict is most apparent in the case of
permanent reserve shareholders who stand in an inferior position to the Board
and are the first to bear losses resulting from injudicious liquidation.
A receiver assumes the hole of a fiduciary and is charged with preserving and

liquidating the assets of the debtor for the benefit of all creditors and share-
holders. The proposed bill would authorize one of the creditor-beneficiaries to
act ex parte as unsupervised fiduciary and administer and liquidate the estate
without notice to or information given to persons interested in the estate, thus
putting it in a position to abuse the rights of other creditor beneficiaries with
conflicting claims. This is, in itself, a startling departure from fundamental
notions of fiduciary obligations.
The United States Supreme Court at an early date recognized the clear re-

quirement that a fiduciary may not deal or be in a position to deal in his own
behalf. In Michoud V. Girod, 45 U.S. 503 (1846) the Court set aside a sale by
executors of a testator's property to their own nominees. In doing so the Court
stated (p. 555) :
"The general rule stands upon our great moral obligation to refrain from

placing ourselves in relations which ordinarily excite a conflict between self-
interest and integrity. It restrains all agents public and private; but the value of
the prohibition is most felt, and its application is more frequent, in the private
relations in which the vendor and purchaser may stand towards each other. The
disability to purchase is a consequence of that relation between them which im-
poses on the one a duty to protect the interest of the other, the faithful discharge
of which duty his own personal interest may withdraw him. In this conflict of
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interest, the law wisely interposes. It acts not on the possibility, that, in some
cases, the sense of that duty may prevail over the motives of self-interest, but
it provides against the probability in many cases, and the danger in all cases,
that the dictates of self-interest will exercise a predominant influence, and
supersede that of duty. It therefore prohibits a party from purchasing on his
own account that which his duty or trust requires him to sell on account of
another, and from purchasing on account of another that which he sells on his
own account. In effect, he is not allowed to unite the two opposite characters of
buyer and seller, because his interests, when he is the seller or buyer on his own
account, are directly conflicting with those of the person on whose account he
buys or sells."
The proposed Bill is an unwarranted and unconstitutional departure from

these principles.
The situation sanctioned by S. 3436 could be analogized to a hypothetical

amendment of the Bankruptcy Act which would allow the Internal Revenue
Service to appoint itself trustee in bankruptcy when the debtor has federal tax
liability, with full power, unsupervised by any court or administrative agency,
to sell assets of the estate to itself or others at any price, engage lawyers, ac-
-countants and others and pay fees and expenses as its whim and caprice should
dictate, all without any procedure for other creditors or for shareholders and
others interested in the estate to obtain information and to seek protection from
the potential for abuse thus reposed in IRS.
The conflict of interest raised by S. 3436's imposition of federal authorities as

receiver and creditor creates an obvious potential for abuse. Competing creditors,
shareholders, and others interested are not afforded a forum for correcting
abuses. This amomalous result underscores the necessity of notice, the obtaining
of information, and for a hearing of grievances as guaranteed by the Constitution
of the United States. The complete absence of these safeguards violates due
process.

Respectfully submitted,
ALBERT E. JENNER,

Senator PROXMIRE. Now, I understand that the next two witnesses
are willing to file their statement, although, if they would like to
appear, I would be happy to hear them.
(The prepared statements of Raleigh W. Greene, Stephen Slipher,

and additional material for the record follow:)

FIRST FEDERAL SAVINGS,
St. Petersburg, Fla., May 23, 1968.

Hon. WILLIAM PROXMIRE,
Senate Banking and Currency Committee,
New Senate Office Building, Washington, D.C.
DEAR SENATOR PROXMIRE: I address this letter to you in my capacity as

Chairman of the Legislative Committee of the National League of Insured
Savings Associations and in my individual capacity as President of the First
Federal Savings and Loan Association of St. Petersburg.
I am taking the liberty of enclosing a copy of the testimony that I offered

before your committee on Monday, May 20, 1968. I as well recommend highly
to you the testimony offered by the United States Savings and Loan League
and especially that presented to the committee by the Honorable John Horne,
Chairman of the Federal Home Loan Bank Board.
In addition to the material submitted formally to the committee, may I sug-

gest your consideration of the following:
1. Under the various existing state laws, it is conceivable that the FSLIC

could find itself in a position whereby its assets would be completely tied up for
an indeterminate period of time in the event of major trouble with institutions
in states similar to Illinois. The Insurance Corporation has already paid out
250 million dollars in the Chicago area for receiverships alone. The Corporation
has paid further sums in solving other problem cases in and about Chicago which,
when added to the 250 million previously mentioned, brings the total exposure
in Illinois to approximately 400 million dollars. Similar situations could arise
throughout the country. If this were to happen, the Corporation's assets could
be frozen in protracted litigation going forward in the state courts to the end
hat there could be a loss of public confidence in the integrity of the Insurance
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Corporation which, in many respects, is the bulwark of the public's acceptance
of both our type public thrift institutions and commercial banks. To endanger
that public confidence is not only a threat to the continued thrift habit of the
American public, but as well a very serious threat to the continued flow of
dollars into the private housing sector.

2. In the event of a default resulting in liquidation of an insured association,
the Insurance Corporation is required to make prompt payment of insurance.
In doing so it becomes subrogated to the claim of the holders of insured accounts
which, in such cases, average at least 96% of total account balances. Any
creditor obligations usually run to a Federal Home Loan Bank. Under the
Illinois statute, however, a state court receivership prevents the Insurance
Corporation or its close affiliate, the Federal Home Loan Bank of Chicago,
from exercising any control over the liquidation of the assets which belongs
almost exclusively to it and the Federal Home Loan Bank.
It is essential in the public interest that the Insurance Corporation's expenses

and losses be held to the lowest possible levels. This is patently not possible with
state court receiverships, as now generally constituted.

3. While I recognize that arguments have been put forth that the proposed bill
may violate the Tenth Amendment of the United States Constitution, I would
hasten to suggest that this would be a matter for the courts at a later date should
someone attempt to test the validity of any Congressional act. I would certainly
not presume to second-guess any court on a question of this kind and, therefore,
would confine my comments to what I feel to be the overwhelming merits of the
bill not only in terms of the interest of the Insurance Corporation and the proper
protection of its assets, but even more particularly the overriding question of the
public interest.
I strongly urge passage of this bill and I hope that your distinguished com-

mittee will give it an overwhelmingly strong report.
I appreciate so much the courtesies extended the National League on the

occasion of the hearing Monday.
Very truly yours,

RALEIGH W. GREENE.

STATEMENT OF RALEIGH W. GREENE, NATIONAL LEAGUE OF INSURED SAVINGS
ASSOCIATIONS

Mr. Chairman and members of the Committee, my name is Raleigh W. Greene.
I am Chairman of the Legislation Committee of the National League of Insured
Savings Associations, a nationwide trade association serving the savings and
loan industry. I am also President of First Federal Savings and Loan Associa-
tion of St. Petersburg, Florida.
I appear here today on behalf of the National League to support S. 3436, a

bill to provide for the appointment of the Federal Savings and Loan Insurance
Corporation as receiver. This proposed legislation would offer a dual advantage.
It would make it possible in the discretion of the Federal Home Loan Bank
Board to assist savers in insured institutions by triggering the mechanism lead-
ing to early payout of insurance proceeds by FSLIC. It would also grant the
Board as head of FSLIC a more effective role in the liquidation of assets of an
institution in which such a payout has occurred.
As I understand the bill, whenever a conservator, receiver or other legal cus-

todian has been appointed for a State-chartered savings and loan association
by any appointing agent other than the Federal Home Loan Bank Board, that
Board in its discretion could appoint the FSLIC as receiver for purposes of
liquidation provided the conditions prescribed in the bill are fulfilled. Those
conditions require that the Board be able to determine that a reason exists that
would authorize it to designate FSLIC as receiver for a Federal savings and
loan association. A second condition is that appointment of FSLIC as receiver
be advisable in the public interest, as determined by the Board.
Under the National Housing Act, it is necessary that a "default" by an in-

sured institution occur before FSLIC may pay insurance proceeds to savers in
the institution. Section 405(b), National Housing Act. That Act defines "default"
as an official determination of a court of competent jurisdiction or other public
authority pursuant to which a conservator, receiver or other legal custodian
is appointed for an insured institution for the purpose of liquidation.
By authorizing the Board to appoint a receiver for the purpose of liquidation,

this bill would enable FSLIC to start thereafter to make immediate payouts of
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insurance proceeds to the savers. Unfortunately, situations can develop and have
developed wherein a savings and loan association is in a sort of suspended anima-
tion. On the one hand its doors are closed to the public for the purpose of pre-
venting withdrawal of savings yet on the other hand, steps are not taken by the
State supervisory authority to have a receiver appointed for the purpose of
liquidation. While that condition prevails, FSLIC is unable to help the savers
because the only event that legally authorizes it to make payment of insurance
proceeds has not transpired. This legislation will alleviate that situation by
furnishing the Board a large measure of discretion in appointing FSLIC as re-
ceiver for the purpose of liquidation.
Another major advantage of this proposed legislation is that it should enable

FSLIC to play a larger role in recovery on assets of the insured institution
during the process of liquidation. FSLIC has a very substantial investment in
a savings and loan association once it has paid insurance proceeds to the savers.
From a purely economic viewpoint it should be placed in a position to obtain
maximum dollar value in the disposal of the assets of the insured institution in
order to make possible maximum repayment to the FSLIC for replenishment
of its insurance reserves. This bill would place the Federal Home Loan Bank
Board in a position to see that FSLIC occupies such a role. As receiver, FSLIC
would handle the sale or other disposition of assets of the insured institution.
With FSLIC acting as receiver, the net recovery on assets of the closed associa-
tion would not be made smaller due to the payment of fees or other compensation
for services payable to a receiver other than FSLIC.

Using its best judgment, FSLIC could make an optimum recovery of funds
from the disposition of assets. This recovery would help to maintain FSLIC
insurance reserves in the best condition practicable under a given set of cir-
clunstances. It would reduce the need for collection of larger premiums or similar

essments that other insured institutions would otherwise be called upon
to pay.
Argument can be made that private insurers do not possess the power of con-

trol over disposition of assets and over the business affairs of the insured that
this bill would vest in FSLIC. But FSLIC is a unique type of institution. Formed
under authority of the Congress in order to instil confidence in savers, it contains
a large measure of public interest. It is not merely a business enterprise. It was
purposely designated by the Congress as an instrumentality of the Federal gov-
eminent. FSLIC enjoys the privilege of a tieline to the United States Treasury
for the purpose of obtaining capital should FSLIC's own insurance reserves built
up from other sources prove to be insufficient to accomplish the purposes of
the organization. While fortunately this tieline has never had to be used, its mere
existence imparts a true public interest to the operations of FSLIC. Enabling
FSLIC to serve as receiver will make it less likely that it will find it necessary
to borrow funds from the United States Treasury. In these days of heavy demand
for public funds, such a result deserves encouragement.
The National League urges early enactment of S. 3436.
Thank you for the opportunity of presenting these comments.

STATEMENT OF STEPHEN SLIPHER, LEGISLATIVE DIRECTOR, UNITED STATES
SAVICteS AND LOAN LEAGUE

The United States Savings and Loan League* supports S. 3436 to provide for
the appointment of the Federal Savings and Loan Insurance Corporation as
receiver in the event a state-chartered insured institution is closed by the state
supervisor or a conservator, receiver or other legal custodian has been appointed
by the state supervisor if the Federal Home Loan Bank Board finds that grounds
for a receivership exist and if appointment of the FSLIC as receiver would be
in the public interest.
The League regrets that legislation of this type is necessary brit we believe that

it may well be the only course of action. We believe this bill is not only in the
*The United States Savings and Loan League has a membership of 5,100 savings andloan associations, representing over 95 percent of the assets of the savings and loanbusiness. League membership includes all types of associations---Federal and Statechartered, insured and uninsured, stock and mutual. The principal officers are: HansClehrke. Jr., President, Detroit, Mich.; Tom B. Scott, Jr., Vice President, Jackson, Miss.:C. R. Mitchell, Legislative Chairman. Kansas City. Mo. ; Normal Strunk, Executive VicePresident, Chicago, Ill.; and Steve Slipher, Legislative Director, Washington, D.C. Leagueheadquarters Is at 221 North LaSalle Street, Chicago. Ill.; and the Washington officeis maintained at 425 13th Street NW., Washington, D.C., telephone 638-6334.
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public interest but in the interest of the entire savings and loan business as well.

We point out that developments in only a few states make this legislation neces-

sary and that the state supervisory system in practically every state works well.

Use of the authority granted to the Federal Home Loan Bank Board in this

legislation will be used in only a few instances in only a few states where there

may be an absence of necessary cooperation between the state supervisors and the

Federal Home Loan Bank Board.
In theory, this legislation does some violence to the concept of state supervisory

responsibility over state-chartered institutions. It, to some extent, removes some

of the prerogatives of the state supervisors. The Federal Government, however,

through the FSLIC, has undertaken to insure the safety of the public's savings

in some 2,400 state-chartered savings and loan associations up to the allowable

insurance limit. This gives the Federal Government substantial responsibility to

make certain that a system of FSLIC insurance works well and that there will

be no unnecessary delays in the Federal Government's honoring its contract and

assurance to the millions of people who have accounts in institutions insured by

the FSLIC. The public expects their money in our institutions to be safe and

readily available, and delays in the payment of FSLIC funds to account holders

in insured institutions that are closed must be avoided. The reputation of the

Federal Government as well as the state government is at stake in the case of

state-chartered institutions insured by the FSLIC.
The entire savings and loan business has a stake in prompt action on the part

of the Insurance Corporation when payments to savers by the Insurance Corpora-

tion are called for and that is when an insured institution is closed.
The membership of the U.S. Savings and Loan League overwhelmingly sup-

ports the idea that if the funds of the FSLIC are used to pay off the holders of

accounts in insured institutions, the FSLIC should be in charge of the liquidation

of the assets. We are not dealing here with just a Federal agency and its preroga-

tive but the strength and earnings of the Insurance Corporation itself. The sav-

ings and loan business pays for insurance of accounts. Its premiums and premium

prepayments built the reserves of the Insurance Corporation. The earnings on

the assets of the FSLIC contribute significantly to the increase in the FSLIC

reserve.
The law provides that when the reserves of the FSLIC reach two percent of

insured liability, the premium prepayments and the premium payments them-

selves will stop.
Rapid progress has been made in the last ten years in building the reserves of

the FSLIC. Every institution looks forward to the day when the FSLIC reserves

will reach the point that the annual cost of insurance of accounts to the insured
institution is significantly reduced. The business thus has a stake in the earnings

of the FSLIC and prompt recapture by the Insurance Corporation of funds it has

disbursed.
The funds of the Insurance Corporation should be used for the benefit of the

public generally and to assure the continued strength of the savings and loan

business and the broad confidence of the American public in the safety and
availability of the funds in insured institutions. We believe that this objective
can best be met by the Insurance Corporation itself being responsible for the
liquidation of the assets of insured institutions placed in receivership.

This legislation would also permit the Congress to watch more closely and
have greater control over the assets of the Insurance Corporation and the man-
agement of it. After all, Congress created the FSLIC, it passes the laws under
which it operates and it is, in fact, a Federal corporation in operation.
Fortunately, there are very few institutions that have been operated in such

a manner that they have required the use of FSLIC funds to protect the funds
of savers in insured institutions. Fortunately, there have been very few cases
where FSLIC insured institutions have had to be placed in receivership. We are
confident that this kind of action will be very rare in the future.
This is not a nationwide problem but a problem of isolated institutions in a

few areas. There appears, however, to be no way to legislate with respect to
this question in just a few states, and broad legislation covering insured insti-
tutions everywhere is required. We have confidence in the Federal Home Loan
Bank Board and, of course, confidence that this Committee and the Congress
would act quickly in the highly unlikely event that this law were abused.
In closing, I would like to point out that the U.S. League has consistently

supported legislation which is directed at strengthening and protecting the sav-
ings and loan business in its entirety. We supported the legislation providing



63

for prepaid premiums which have been the primary factor in raising the Insur-
ance Corporation's reserve ratio to an all-time high. We supported the proposal
for standby deposits in the FSLIC by member institutions. We have supported
the Federal Supervisory Act and the Savings and Loan Holding Company Bill.
We did this because we recognize that public confidence is our most valuable

asset. We felt that all of those proposals—and we feel that this proposal—are
in the direction of protecting and enhancing the confidence of the public in our
institutions.

STATEMENT OF THE CALIFORNIA SAVINGS AND LOAN LEAGUE, FRANKLIN
HARDINGE, JR., EXECUTIVE VICE PRESIDENT

The California Savings and Loan League, the trade association for the $28
billion savings and loan business in California, wishes to make its views known
on S. 3436 involving the appointment of the Federal Savings and Loan Insur-
ance Corporation as receiver in the case of state-chartered insured associations.
In general, we understand the problem which prompts this bill to be introduced,
and we are completely sympathetic with the objectives of the bill. However, it is
our considered judgment, based upon a thorough discussion of the facts by our
Legislation and Taxation Committee and the Executive Committee of the Cali-
fornia Savings and Loan League, that some of the problems which the bill seeks
to solve can be solved and yet not cause other problems which are disturbing to
California and other states. Other objectives of this bill cannot be achieved be-
cause the methods of solution proposed appear to eliminate adequate "due
process" to state insured associations and thus are not constitutional—no matter
how much they appear "in the public interest."
This bill, as introduced, for the first time gives the Home Loan Bank Board, a

federal executive agency, power to appoint itself receiver for a state-chartered
insured institution whether or not the state supervisor wishes or believes such
receivership is in order. It has always been a fundamental principle of govern-
ment in this country that the states have exclusive power over their own instru-
mentalities and that the Federal government may not interfere with this power.
The proposed legislation provides that the Federal Home Loan Bank Board

may appoint the FSLIC as receiver for any state-chartered insured institution if a
conservator, receiver, or other legal custodian has been appointed by state author-
ities, whether or not for the purpose of liquidation or if such institution has been
closed. Thus, if the state appointed a conservator for a completely solvent state-
chartered insured institution because of a proxy fight, the Board could appoint a
receiver for the purpose of liquidating this perfectly solvent institution.
We have been assured that the Board would not want to do this; therefore,

there should be no apprehension over these broad powers. Of course, the facts are
that, if the bill is not amended, the Board could step in at any time a state com-
missioner had appointed any type of legal custodian and, as receiver, would have
full power to liquidate, merge, or reorganize the institution, and the state com-
missioner would have no authority over the institution.
The solution we propose to this problem is to enable the Bank Board to appoint

the FSLIC as receiver only after it has been notified by the state authority that a.
conservator, receiver or custodian has been appointed for the purpose of liquida-
tion. We would not change the provision that the Board may appoint the FSLIC
as receiver when it determines that the institution has been "closed." We have
been advised in a telephone conservation with the general counsel of the Bank
Board that he opposes our proposed change for the reason that certain state
authorities would not notify the Bank Board of the appointment in accordance
with our proposal. However, we contend that the Board's authority, under the
bill, to appoint the FSLIC as receiver would become effective when the associa-
tion had been "closed" (as defined by the Board) without notice from the state
authority.
Furthermore, the bill, as proposed, would effectively eliminate Subsection (c)

of Section 406 of the National Housing Act dealing with the payment of insurance
by the corporation in the event a state-chartered insured institution goes into
default. The current law provides that the FSLIC must accept a receivership for
the purpose of liquidation from a state authority if tendered. Under these condi-
tions, therefore, a state-chartered insured institution which is taken over by a
state authority would have the right to challenge in the courts such takeover on
the merits, and the FSLIC which would b tendered the receivership would have
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to take such receivership subject to this court review. We have been informed by

the general counsel of the Federal Home Loan Bank Board that the purpose of

the words "whether or not" found on page 2. line 1 of the bill is to eliminate this

reemirement of accepting the receivership from a state official.
We are informed by the general counsel that the drastic diminution of court

review- as provided by the bill is to make it easier for the FSLIC to become the
receiver with little or no chance of such receivership being upset. To draw a

parallel, we believe that the police of this country would consider their job as

being made easier if they could not only cause the arrest but determine, without
going to court. whether the persons arrested were retained in custody and for

how long. We contend that the police, in general, are nice people who do not want

to put people in jail. How-ever, their powers are limited to arrest, and the court
is the one which determines if the arrest is proper. We agree that the provisions
of the bill would make it "easier" for the Board to work without interference
to pay out to insured account holders and liquidate institutions. We concede that
the Board personnel would not want to put institutions into receivership if they
did not have to. But, just as is the case with the police of this nation, laws are
set up to curb the abuses of power, and, therefore, court review cannot be
escaped by any executive agency in this country.
The bill in its proposed form provides that, upon taking possession by the

FSLIC, the Board and the Insurance Corporation would have all the power
over a state association, to the exclusion of state officials and all courts. Federal
and state, that they now have over Federal associations in receivership even
though no ground for appointment of a receiver existed. Both Federal and state
courts would be prohibited from interfering with "the exercise of powers or
functions" of the Corporation "except as otherwise provided" in Section 5(d)
of the Home Owners' Loan Act. This means that the only right of the state
association to judicial review would be to bring an action in the Federal courts
for dismissal of the receiver. The only review to which the institution would be
entitled in such action would be (1) whether or not a conservator, receiver, or
custodian was appointed for the institution. and (2) whether sr not the Board
determined that the appointment of the FSLIC as receiver was advisable in the
public interest. Thus, under the proposal, judicial review on the merits for
institutions taken over would be virtually nonexistent.
During the questioning of Illinois Savings and Loan Commissioner Hulman,

Senator Sparkman raised some questions designed to find out if the powers
requested in the proposed legislation are like powers which FDIC already has.
We are informed that, in approximately 21 states, the state banking laws pro-
vide that, in the event a state bank is placed into receivership by the state
authority, the receivership must be tendered to the FDIC. We have talked with
the general counsel of the Federal Deposit Insurance Corporation by phone and
have learned the following:

(1) In the event that such receivership is caused by the state authority
and the receivership is tendered to the FDIC, the fact that the receivership
had been accepted by the FDIC would in no way affect the right of the
stockholders of the commercial bank to a review in the courts of the merits
of the receivership.
(2) If the FDIC was aware of litigation started by the stockholders or of

the possibility of litigation, this would not deter the FDIC from paying out
the accounts of insured depositors in accordance with its contract, unless it
was specifically enjoined from doing so by the courts.
(3) In the event that, as a result of the litigation, the court determined

the receivership was not proper, the FDIC might be in a position of having
paid out some or all of the accounts which would then have to be worked out
with the ownership of the bank. On the other hand, if the condition of the
bank was such that the receivership was proper, the court would not deny
the receivership.

Therefore, it would appear that the FDIC is in the identical position as the
FSLIC, and it does not have special authority over state-chartered insured banks
such as is being sought by the FHLBB over state-chartered insured associations
in the proposed legislation.
The amendment proposed by the California League would provide that the

Federal court could review the grounds upon which the association was taken
over under state lay by state authorities. Federal associations when taken over
by the Bank Board have the right to a judicial determination that grounds exist
for the appointment of a receiver. Thus, we believe that the rights of both insured
state and federal institutions must remain identical.
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The general counsel of the Bank Board opposes the League proposal and con-
tends that it is necessary that judicial review, as proposed, be eliminated be-
cause the Bank Board would be put in the position of having to defend the initial
appointment under state law. Further, he says that the Board would be reluctant
to take over as receiver until it had determined with some certainty that the
initial appointment was proper under state law, and, therefore, that payment
of insurance of accounts would be delayed until such determination had been
made. He contends that the fact that judicial review would be much broader for
federal associations is not a justification for failing to cure the problem of man-
agement opposition to a take-over of a state association.
We submit that the Senate Banking and Currency Committee had every reason

to believe that the provisions of S. 3436 would not produce such a drastic change
as it does dealing with judicial review. On page 5 of his testimony, Chairman
Horne states that the Board's appointment of the FSLIC as receiver would be
subject to prompt judicial review and that the "court could either dismiss the
action on the merits or direct the Board to remove the receiver.- We have
demonstrated above that court review involved would not be on merits but would
be on substantially reduced grounds.
The general counsel further advised that the question of the constitutionality

of depriving a state institution of the right to judicial review had been carefully
researched by the Board's legal staff and the staff had concluded that the pro-
posal was constitutional since the institution had the opportunity to avoid being
subjected to the proposal by the means of terminating its insurance of accounts.
The California League has grave doubts that the remedy suggested is meaning-
ful, and it has greater doubts as to the constitutionality of any statute which
provides for the take-over of private property without the right to a review by
the courts on the merits.
In California there is the largest number of guarantee stock associations of

any state in the Union. We have read with interest and concern the testimony of
Chairman Home of the Federal Home Loan Bank Board and the questioning of
him by the Committee. He has stated very plainly that the obligations and
responsibilities of the Federal Savings and Loan Insurance Corporation are first
to protect the insured saver; second, to protect the Insurance Corporation; and,
third, to protect the market place as the Insurance Corporation carries out its
liquidating function. We feel it is a glaring omission that, in the role of a receiver,
the Corporation appears to have no obligation in the course of the liquidation
to the uninsured savings account holder or to the equity position of the association
whether it be represented by an interest in the reserves of a mutual institution or
whether it be represented by the guarantee stock of a capital stock association.
We believe very firmly that a receiver should be a disinterestd party who is

willing to liquidate the assets in the most efficient way, realizing the ma xhnum
possible return from the disposition of assets so that all those who are in a liability
position in the association will have the maximum return from such receivership.
We believe that there should be a clear expression of policy so that, when the
Federal Savings and Loan Insurance Corporation is acting as receiver, it will not
feel that its obligations have been fulfilled when it pays off all insured account
holders and then reimburses itself for the out-of-pocket money it has paid out
from the assets of the Insurance Corporation in making good to insured account
holders. The Insurance Corporation should be given a mandate by Congress that
its obligation extends also to the uninsured account holders and to realize any
equity which is possible by reason of the way in which the liquidation takes place.
We concede that it is highly possible that a desired result could be achieved if a
state-appointed receiver were acting. However, we are inclined to the belief that
the Federal Savings and Loan Insurance Corp. on the average will be able to
protect itself and the liquidity of the Insurance Corporation will be better main-
tained if it is doing its own liquidating.
For instance, we take note of the statement of Mr. Hulman that the net worth

of Marshall Savings and Loan Association has increased by $71/2 million in the
three-year period the state receiver has been in control. We call to the Commit-
tee's attention that the receiver is paying no interest on the money put up by the
FSLIC; therefore, we would expect the net worth of such association to have
increased in the last three years. However, we also call to the Committee's atten-
tion that the receiver, by not paying out 41/2 percent interest on the $85 million
put up by the FSLIC, has saved at least $111/2 million. Thus, the question can be
raised as to why the net worth of this institution was not increased by $111/2
million rather than by $71/2 million, becau,e no interest has been paid either to
the FSLIC or to the uninsured account holder:- in Man-hall Savings.
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We note with interest that section of Chairman Home's testimony in which he
stated that the books of the FSLIC are open to parties interested in the liquida-
tion of an insured institution. We commend Chairman Horne for this policy which
is in contrast to the policy of the receivers in Illinois who have been unwilling to
reveal even to the Insurance Corporation any reports on the course of liquidation
or management of the several associations in the hands of state-appointed re-
ceivers of associations formerly insured. We believe that interested parties must
have the right to see for themselves that the maximum realization from assets is
being achieved to the end that all those who have an interest in the final results
of such liquidation can be satisfied that the best possible job has been done and
the best possible return to such interested parties has been achieved.
In conclusion, we hope that the Congress will pass legislation along the lines of

the proposals we are making. The FSLIC would be in far better position than it is
now, since it would have a means of obtaining possession of assets of associations
where a pay-out has been made by the FSLIC to insured account holders. On the
other hand, by continuing to be subject to court review, the FSLIC is in no better
position now than it has been and is presently. It is in no better position or no
worse position than is the FDIC. Thus, the California League urges the Commit-
tee to give favorable consideration to its proposals for amendments to S. 3436
(see below).

S. 3436

Page 1, '1 Be it. enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That subsection (c) of section 406 of the National Housing

4 Act is amended (1) by inserting "(1)" immediately after

5 "(c)", and (2) by adding thereto at the end thereof the

6 following new paragraphs:

7 "(2)(A) In the event the Federal Home Loan Bank

8 Board determ-ines is notified by the appropriate State 

supervisory authority that —

9 "(i) A conservator, receiver, or other legal cus-

Page 2, 1 todian, whether or not the Corporation, has been or-is

2 hereafter appointed (otherwise than by the Federal

3 Home Loan Bank Board) for an insured institution

4 other than a Federal savings and loan association,

5 whether-or-not for the purpose set forth in subdivision

6 (d) of section 401, or, in the event that the Board 

determines that by or under State law, an

7 insured institution other than a Federal savings and

loan association has been or-is-hereafter-closed, and

9 "(ii) An appointment tinder this paragraph (2) is

10 advisable in the public interest,

11 said Board shall without further inquiry have under this paragraph (2)

12 the same authority to appoint the Corporation as receiver for such

13 institution that-it-Iv-mad-Ira-ye- as provided under subparagraph (A) of
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Page 2, 14 paragraph (6) of subsection (d) of section 5 of the Horne

15 Owners' Loan Act of 1933 if-the -insured -.I-I-Isla-raj-bit were a

16 , in respect to a Federal savings and loan association

and -g-,rottilds- ex4 sted- except that no other  gLound

17 for the appointment of a receiver there-for- one! e

18 subparagraph -(A); shall be required. 

19 "(B) When the Corporation is appointed as receiver

20 pursuant to the foregoing provisions of this paragraph (2) —

21 - the -p-ro-vi-s-ions -o-f- said- -s-nbseet -(d)- - -

22 ing -but Heel-to- stibps-rag-rapia- (Q)- of -parage-apn

23 (-6-)- and -pa-ragra-ph- -(11)- thereof); -as -fro-no -t-i me- t o -t-i tyre-

24 offeet; -applie obi-b. -in +lye-same-mantle r -and t -

25 the- -same -extent -they-weal - and -the

Page 3, 1 Corporat ion- -a-nci- s -Boort1 sha11- -respect have -the--

2 s an-,e- st -f one tion-f.;-; - and -a-at-hurl that- I he y-res-pee- -

3 t-i-voly-woold- have-under -s-a-i-chsttbseet-ion- i-f-the- -in -

4 as red-i-n-st it-olio-rt. we-re- -a- Federal -s-av-i-rrgs- and -loatr ass n -

5 efat-ion-an-d- the -appo-i-nt nnent-of -the- Como-ration s

6 Boa-rd- as -reee-i-v-e-r- the-re for- }tad -bee-vs -made -par-s-u-a-nt- to-

7 the- pro-vi s to-it of -soi-l- sob see (-d)-refe-r-red- 4 o-i-rr soh -

paragraph -(-A-)- of thi-s- pat-so-graph- - -The -pro-N.-is-ions

9 ol pa-ra-g-ra-ph- (44)-(4- -sot el -sub-seet-ion -(-d-) sp---

10 -i-n- tire- some -m-a-n-ner- a n d -to- tl re- -s-a-me -e-xte-nt -that

11 would- be -applicable- -if- the -instrred- inst-i tut-ion ere

12 an -i-ns-ti-tut -rofe rred i-n- t he -f-irst -sentence --o-f- a

13 paragraphr
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"(I) the BOard t the Com9yatinn and the insured

institution shall have all the status,_ functions authority

and rights, including the right to review upon the merits,

as provided in paragraphs (1), (6), (11). and (14) of

subsection (d) of section 5 of the Home Owners' Loan

Act of 1933, as if the insured institution were a Federal

savings and loan association

The review upon the merits provided in such paragraph (6)

of subsection (d) shall include the grounds upon which the

appropriate State authority imposed a conservatorship, 

receivership or custodianship_upon such insured institution. 

3, 14 "(ii) the Corporation shall have authority to liqui-

15 date the institution in an orderly manner or to make

16 such other disposition of the matter as it may deem to

17 be in the best interests of the institution, its savers,

18 its stockholders, and the Corporation, and for the purposes of

19 this paragraph (2) the language "the court or other public authority

20 having jurisdiction over the matter" in subsection (d)

21 of this section shall mean said Board.

22 "(C) Whenever a receiver appointed by the Corporation

23 under this paragraph (2) demands possession of the prop-

24 erty, business, and assets of any institution, or of any part

Page 4, 1 thereof, the refusal by any person to comply with the de-

2 mand shall be punishable by a fine of not more than $5,000

3 or imprisonment for not more than one year, or both."

STATEMENT OF Tom BANE, PRESIDENT, COUNCIL OF SAVINGS AND LOAN STOCK
COMPANIES

Mr. Chairman, the Council of Savings and Loan Stock Companies resolved at
its Annual Convention on May 25, 1968 to support passage of S. 3436 with
certain amendments that would recognize the integrity of state supervisors and
give some measure of protection to stockholders of insured institutions.
The Federal Home Loan Bank Board's position on S. 3436 is obviously a

compelling one. There can be no serious question, we believe, that when the
Federal Savings and Loan Insurance Corporation pays out on its insurance of
accounts in a default situation, and thus becomes subrogated to the claims of
the insured account holders, it has an interest of great magnitude in the liqui-
dation of the insured institution. FSLIC is naturally the largest creditor of the
association in default, and it has a public responsibility to recover for the insur-
ance fund as large a portion of the amount paid out as it can.
It is also obvious that federal insurance of accounts has contributed immeas-

urably to the strength of the savings and loan industry and to the public's
confidence in these institutions. It follows, therefore, that measures designed
to fortify these results should be generally deserving of support from the
industry.
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There are important countervailing considerations, however, that must not
be overlooked in our eagerness to strengthen FSLIC. An important segment of
this industry is subject to dual regulation by federal and state authorities.
Effective supervision at the state level should be considered an added element
of strength for FSLIC. Obviously, to the extent state supervision can assist in
preventing defaults in insured state-chartered institutions, the federal insurance
fund is given added protection. It follows from this, we think, that federal legis-
lation that would have the effect of nullifying the role and responsibility of
state supervisors should be cautiously approached.
In short, we feel that legislation in this area should attempt to achieve some

balancing of the substantial federal and state interests. This Committee's con-
cern that such interests be balanced is a matter of public record. In the 89th
Congress, when this Committee had before it S. 3158, the proposed "Financial
Institutions Supervisory Act of 1966," it adopted an amendment to that bill that
required FSLIC not merely to consult with state authorities before taking
supervisory action, but to allow the state supervisor an opportunity to effect
corrective action. The Committee's Report commented, in this connection, that
the Committee "did not wish to take any action which would do violence to
the balance between State and Federal functions and responsibilities" underlying
the dual system. The Committee's amendment was intended as "a significant
recognition in Federal statutes of the importance of the powers and responsi-
bilities of the State supervisory authorities." S. Rep. No. 1482, 89th Cong., 2d
Sess., p. 7 (1966).
S. 3436 violates this principle in one important respect. It would permit FSLIC

to take over and liquidate an insured state-chartered institution in a situation in
which the state authority had appointed a conservator or custodian for purposes
other than liquidation. In granting such power the bill in practical effect oblit-
erates the authority of the state supervisor to take control of an institution for the
purpose of working out its problems and preserving it as a going concern.
The Council firmly believes that S. 3436 should be amended to provide that

FSLIC may only take over as conservator, receiver or custodian when a "default"
has occurred within the meaning of section 401(d) of the National Housing Act—
that is, when a state conservator, receiver or custodian has been appointed for
the purpose of liquidation. Inasmuch as FSLIC is not required by the Act to pay
out on its insurance until there has been a default, we believe there is sound
justification for preserving the role of the state supervisor until FSLIC's obli-
gation matures.
Of course, even in the pre-default stage FSLIC has an interest in assuring

that the association's assets are not being dissipated. For this reason we would
support an amendment to S. 3436 that would allow FSLIC reasonable access to
the books and records of an insured institution that has been taken over by a
state supervisor prior to default.

Lastly, the Council believes that S. 3436 should be amended to make clear that
when FSLIC does take over an insured state-chartered institution, it must givesome heed to the interests of the association's stockholders. This could be accom-
plished simply by amending proposed section 406(c) (2) (B) (ii), at lines 14-18of page 3 of S. 3436 to read as follows (new matter is underlined) :
" (ii ) the Corporation shall have authority to liquidate the institution in an

orderly manner or to make such other disposition of the matter as it may deem to
be in the best interests of the institution, its savers, its stockholders, and theCorporation. . . ."
It is a serious oversimplification to say, as Chairman Horne seems to suggest,that the interests of shareholders may be ignored because they have purposely

put their investment at risk. Indeed, the fact that shareholders are willing to putcapital into this industry is a source of strength to the industry. We cannot be-lieve that the Board is interested in deterring the flow of risk capital to thisindustry, and we feel, therefore, that some recognition should be given to theinterests of shareholders.
Moreover, while Chairman Horne is certainly correct in saying that Federalinsurance of accounts is intended as a protection for account holders and notstockholders, it seems clear to us that in its role as receiver of an institution indefault FSLIC has a potential conflict of interest that could needlessly work tothe detriment of shareholders. FSLIC's primary interest in liquidating an associ-
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ation is obviously to recover the amount of the insurance it has paid out. But in
a liquidation there are other interests that must be recognized—the interests of
persons whose deposits exceeded the insurable limit, the interests of other credi-
tors, and the interests of stockholders. In granting the Board power to install
FSLIC as receiver for a state-chartered institution, Congress should, we submit,
make it aboundantly clear that in such situations FSLIC must scrupuously
observe its fiduciary obligations to these other interests.
Mr. Chairman, with the amendments noted the Council of Savings and Loan

Stock Companies is pleased to add its voice in support of S. 3436.
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