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AGRICULTURAL COOPERATIVE TRANSPORTATION
EXEMPTION

MONDAY, JULY 24, 1967

U.S. SENATE,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON SURFACE TRANSPORTATION,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:03 a.m., in room
5110, New Senate Office Building, the Honorable James B. Pearson
presiding.
Senator PEARSON. Gentlemen, Senator Lausche is delayed, and

so I am going to open the hearing today and read a statement in
his behalf.
This is a hearing to be held before the Surface Transportation Sub-

committee on S. 752, a bill introduced by Senator Magnuson and.
Senator Lausche at the request of the Interstate Commerce Com-
mission.
S. 752 proposes to amend section 203(b) of the Interstate Commerce

Act for the stated purpose of clarifying the exemption therein con-
tained with respect to transportation performed by agricultural
cooperative associations for nonmembers.

S. 752 proposes to add the following language at the end of section
203(b) (5) : "but, in transportation for nonmembers for compensation,
only when those vehicles are being used in the transportation of farm
products, farm supplies, or other farm-related traffic;".
There will be inserted in the record at this point a copy of S. 752,

the statement of justification of the Interstate Commerce Commission,
and the comments of the Comptroller General, dated March 21, 1967.
(The material referred to follows:)

(S. 752, 90th Cong., first sess.]

A BILL To amend section 203(b)(5) of the Interstate Commerce Act to clarify this exemption with 
respect

to transportation performed by agricultural cooperative associations for nonmembers

Be it enacted by the Senate and House of Representatives of the United States of

America in Congress assembled, That at the end of section 203(b) (5) of the Inter-

state Commdrce Act delete the semicolon and add the following language: ", but,

in transportation for nonmembers for compensation, only when those vehicles

are being used in the transportation of farm products, farm supplies, or other

farm-related traffic;".

CLARIFICATION OF AGRICULTURAL COOPERATIVE EXEMPTION

The Interstate Commerce Commission recommends that section 208(b) (5) of the
Interstate Commerce Act be amended to clarify this exemption with respect to trans-
portation performed by agricultural cooperative associations for nonmembers.

Staff member assigned to this hearing: Stanton P. Sender.

(1)
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Under section 203(b) (5) of the Interstate Commerce Act motor vehicles
controlled and operated by agricultural cooperatives, or by a federation of such
cooperatives are exempt from the Commission's economic regulation provided
the cooperatives meet certain qualifying criteria as defined in the Agricultural
Marketing Act of 1929 (12 U.S.C. 1141). The original exemption for agricultural
'cooperatives was included in the Motor Carrier Act of 1935. In 1940 this exemption
-was expanded to include a federation of such cooperative associations, if such
federation possesses no greater powers or purposes than cooperative associations
so defined.
The number of groups and organizations claiming exemptions as agricultural

cooperatives has grown considerably in the last 10 to 15 years. Also the transpor-
tation activities of agricultural cooperatives have changed greatly since the orig-
inal exemption was adopted in 1935. As far back as the early 1960's we were
receiving complaints from carriers and shippers from almost every section of the
country concerning the expanding operations of allegedly bona fide agricultural
co-ops. It was a very tedious process to investigate and bring to a conclusion all
of these complaints. Necessarily we attempted to deal with the problem by laying
down broad guidelines. In a lead case in 1961, the Commission held in the Machin-
ery Haulers Assn. v. Agricultural Commodity Serv., 86 M.C.C. 5, that a co-op to
enjoy the benefits of section 203(b) (5) of the Interstate Commerce Act must meet
the following tests:

(1) It must be operated and controlled by and for the benefit of its farmer
members through its duly elected officers and directors.
(2) It must either own or control, under long-term lease, the vehicles which

it uses to perform transportation.
(3) Its membership must be limited to those who were in fact producers of

agricultural commodities.
• (4) It may not perform transportation services functionally unrelated to

its members' farming activities.
The guide lines established in this case were left undistrubed by the courts

until a decision was handed down by the United States Court of Appeals for the
Ninth Circuit, in the Northewst Agricultural Cooperative Association v. Interstate
Commerce Commission 350 F. 2d. 252 (1965), cert. denied 382 -U.S. 1011 (1966). In
the Northwest Case the circuit court reversed the lower court and held:
" . . . On the uncontradicted facts Northwest's transportation of non-farm

products and supplies was incidental and necessary to its farm-related transpor-
tation both in character and in amount—incidental because limited to otherwise
empty trucks returning from hauling member farm products to market, and pro-
ducing a small return in proportion to Northwest's income from trucking farm
products and farm supplies; necessary because it is not economically feasible to
operate the trucks empty on return trips and because the additional income
obtained is no more than that required to render performance of the cooperative's
primary farm transportation service financially practicable."
As a result of this apparently established law it is expected that the transpor-

tation activities of agricultural cooperatives will include an increasing amount of
non-farm traffic for non-members. A clear indication that this will occur is evi-
denced by the recent policy of the Department of Defense whereby they have
solicited the transportation services of agricultural cooperatives.
We feel that the exemption in section 203(b) (5) has been extended far beyond

the intent of Congress. A review of the legislative history reveals that Congress did
not intend for agricultural co-ops to compete with common carriers for commercial
traffic.
When Congressman Jones offered the amendment to exempt agricultural co-ops

from economic regulation he stated:
I want to assure the members of the committee as well as the Members of the

House that there is no desire on the part of those who are interested in this
amendment to open the floodgates . . . (79 Cong. Rec. 12220 (1935).)"

Congressman Terry, a member of the House Interstate and Foreign Commerce
Committee, made these statements during-the consideration of the amendment:
"The committee feels that to the extent the cooperatives are carrying and

trucking their own property that they should be exempt, and they are exempt
under the terms of the exception on page 9; that is, the casual, occasional, or
reciprocal transportation of property in interstate commerce by any person not
engaged in transportation by motor vehicle as a regular occupation or business.
All farmers are exempt under this provision, and also under subsection 8."
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Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate.

The farmer's operations are included in the exemptions that are in the bill.
Every bit of trucking they do in transporting their own property is exempt;
and the committee, after full consideration, felt that where the cooperatives go
into the regular trucking business as such, that they should come within the
provisions of the bill as to reasonable regulation. (79 Cong. Rec. 12221)

Congressman Whittington then stated:
"If the bill covers the matters that are intended to be covered by the proposed

amendment, then the acceptance of the amendment would be merely a clarifica-
tion of the bill, because many commissions are rather hesitant as to the meaning
of the word "casual." (79 Cong. Rec. 12221.)"

After this debate the Jones amendment was adopted by the House, and sub-.
sequently adopted by the Senate without further debate.
In view of the debate on the agricultural co-op exemption at the time it was

adopted, and in view of no subsequent action by Congress expressing a different
intent, we believe "that Congress should reexamine section 203(b) (5) in light of
the Court decision in the Northwest case, supra."

• For some time the Commission has been concerned with the relative decline
-of the nation's common carrier industry. Several traffic studies clearly reveal that
common carriers have lost considerable traffic which they formerly handled and,
at the same time, have been unable to share proportionately in the additional
traffic generated by the nation's expanding economy. This decline can be attributed
in part to the growth of exempt carriage, including the rapidly increasing
transportation activities of agricultural cooperatives. As a significant and neces-
sary step toward arresting this decline, we believe that agricultural cooperatives
should not be allowed to compete with common carriers for commercial traffic.
Accordingly, we here urge a limited amendment to section 203(b) (5) which would
expressly state that in providing for-hire transportation to non-members the
exemption applies only when the commodities transported consist of farm
products, farm supplies, or other farm-related traffic.

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, D.C., March 21, 1967.

DEAR MR. CHAIRMAN: Reference is made to your letter of February 3, 1967,
requesting our comments on S. 752 to amend section 203(b) (5) of the Interstate-
Commerce Act with respect to transportation performed by agricultural coopera-
tives for nonmembers.

Section 203(b) (5) of the Interstate Commerce Act, 49 U.S.C. 303(b)(5),
exempts from Part II of the Act (except from regulations concerning qualifications
and maximum hours of service of employees and safety requirements) vehicles
controlled and operated by a cooperative association as defined in the Agricultural
Marketing Act approved June 15, 1929, as amended, or by a federation of such
cooperatives possessing no greater powers or purposes.
The Agricultural Marketing Act, as amended, 12 U.S.C. 1141j (a), defines a

cooperative association as one in which farmers act together in processing, pre-
paring for market, handling, and/or marketing the farm products of persons so
engaged; and also one in which the farmers act together in purchasing, testing,
grading, processing, distributing and/or furnishing farm supplies and/or farm
business services for their mutual benefit. The section provides among other
things,
"That the association shall not deal in farm products, farm supplies and farm

business services with or for nonmembers in an amount greater in value than the
total amount of such business transacted by it with or for members."
However

' 
it is further provided that all business transacted by any cooperative

association for or on behalf of the United States or any instrumentality thereof
shall be disregarded in determining the volume of member or nonmember trans-
actions by such associations.
The scope to be given the partial exemption from Part II of the Interstate

Commerce Act of vehicles controlled or operated by such associations and the
legislative history surrounding its enactment were considered on several occasions
by the Interstate Commerce Commission and the courts. Generally the problem
area is reconciling the exemption given such cooperatives with maintenance of a
system of common and contract motor carriers and other regulated carriers in
interstate commerce. The decisions of the Commission and the courts as to the
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scope to be given the exemption have not been uniform, some tending to restrict,
the cooperative associations to transportation of farm products to markets and
on return to farm supplies for delivery to farmers and farm cooperatives for sale.
In Northwest Agricultural Cooperative Association v. Interstate Commerce Commis-
sion, 350 F. 2d 252 (1965), certiorari denied 382 U.S. 1011 (1966), the United
States Court of Appeals, Ninth Circuit, reversed a district court decision which
sustained a decision of the Interstate Commerce Commission. The Appellate
Court's decision, in effect, held that an agricultural cooperative may carry non-
farm-related products for members and nonmembers so long as such activity is
incidental to the cooperative's primary statutory authority in that it provided a
smaller return than from trucking farm products and supplies and was necessary
to such primary function in that the additional income obtained thereform is no
more than that required to render performance of the cooperative's primary farm
transportation service financially practicable.
The result of such decision has been to permit the farm cooperatives to partici-

pate in carriage of nonfarm-related products, particularly in carrying return loads,.
at charges which, while yielding them some revenue more than would be obtained
by returning with an empty vehicle, undercut the charges of regulated interstate
motor and other carriers.
It seems clear that shippers and the agricultural cooperatives, under the present

state of the law, may ship and carry nonfarm-related commodities on return or
other loads and that this may be done at agreed rates likely to be less than those
in tariffs or schedules of regulated motor carriers or other regulated carriers on
file with the Interstate Commerce Commission.
We understand, in fact, that certain agencies of the United States—acting

under statutory directions that services be procured by advertising, if feasible
and practicable, under existing circumstances, or at the most economical rates—
have already solicited bids from agricultural cooperatives.
The language of the bill proposing clarification of section 203(b) (5) seems

ambiguous. In one view, it would permit agricultural cooperatives to carry for
nonmembers only where the commodity consists of farm products, farm supplies
or other farm-related traffic. Under another construction, it would permit carriage
for nonmembers of any type of product such as iron, steel, or motor vehicles,
provided that the vehicle can be said to be in use for transportation of farm
products, farm supplies or other farm-related traffic. Thus, for example, if a crate
of lettuce were loaded into the vehicle, the agricultural cooperative could carry
for nonmembers, under its exemption, the balance of the vehicle loaded with
industrial products. Also, where a vehicle carried agricultural material to market
and hence it could be said that it was being used for transportation of farm
products, the language used might permit the carriage for nonmembers on return
of a load of steel.
Thus, while the matter appears to be one of policy for consideration of the

Congress, we do not, for the reasons outlined, feel that we would be warranted
in recommending enactment of S. 752 in its present form. If we understand
correctly that the purpose and intent of S. 752 is to prevent agricultural coopera-
tives from competing with regulated carriers for traffic of nonmembers in the
carriage of commodities other than farm products, farm supplies or other farm-
related traffic, we suggest that this could be accomplished by deleting from lines.
7 and 8 of the bill the words "those vehicles are being used in the transportation"
and substituting therefor the words "the commodities transported consist."

Sincerely yours,
FRANK H. WEITZEL,

Assistant Comptroller General of the United States.
Senator PEARSON. The first witness this morning is Mr. William

H. Tucker, who is Chairman of the Interstate Commerce Commission..
Mr. Tucker, we are pleased to be with you again this morning, and

you may proceed as you see fit.
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STATEMENT OF HON. WILLIAM H. TUCKER, CHAIRMAN, INTER-
STATE COMMERCE COMMISSION; ACCOMPANIED BY BERTRAM
STILLWELL, DIRECTOR, OFFICE OF PROCEEDINGS; FRITZ KAHN,
ASSISTANT GENERAL COUNSEL; AND JOHN O'BRIEN, ASSISTANT
DIRECTOR, BUREAU OF ENFORCEMENT

Mr. TUCKER. Good morning, Mr. Chairman. I thank you very
much.
On my right, I have with me Mr. Bertram Stillwell, Director of our

Office of Proceedings. On my left is Mr. Fritz Kahn, Assistant General
Counsel of the Commission. On my far left is Mr. John O'Brien,
Assistant Director of our Bureau of Enforcement.
I want to thank the subcommittee for this opportunity to testify

on S. 752 introduced by Senator Magnuson and Senator Lausche,
which is designed to clarify the scope of the present exemption in.
section 203(b) (5) of the Interstate Commerce Act from the Commis-
sion's economic regulation of transportation performed by agricultural
cooperative associations for nonmembers.

This bill implements one of the Commission's legislative recom-
mendations transmitted to Congress on January 23, 1967, by amending
section 203 (b)(5) so as to limit the transportation by agricultural co-
operatives for nonmembers to farm products, farm supplies, or other
farm-related traffic.

This bill is substantillly identical to a specific proposal suggested by
the Commission before this subcommittee in the 89th Congress as an
amendment to S. 1729.' and is designed to clarify the scope of the
exemption contained in section 203(b) (5) in light of the so-called
Northwest Agricultural Cooperative litigation which I will refer to
later.

Section 203 (b) (5) of the act, which this bill would amend, is one of
a number of specific statutory exemptions from the comprehensive
scheme of regulation of motor carriers set forth in part II of the act.
Under this section, motor vehicles controlled and operated by agri-

cultural cooperatives, or by a federation of such cooperatives, are
exempt from the Commission's economic regulation provided the co-
operatives meet certain qualifying criteria as defined in the Agricul-
tural Market Act of 1929 (12 U.S.C. 1141).
The Agricultural Marketing Act, as it may relate to this hearing,

Mr. Chairman, provides that an agricultural cooperative association—
. . . [S]hall not deal in farm products, farm supplies, and farm business

services with or for non-members in an amount greater in value than the total
amount of such business transacted by it with or for members. All business
transacted by any cooperative association for or on behalf of the United States or
any agency or instrumentality thereof shall be disregarded in determining the
volume of member and non-member business transacted by such association.

The original exemption from regulation for agricultural cooperatives
was included in the Motor Carrier Act of 1935. In 1940, this exemption
was expanded to include a federation of such cooperative associations,
if such federation possesses no greater powers or purposes than
cooperative associations so defined.

Although, in general, the only difficulty arising from this exemption
for many years was whether, in a given factual situation, a particular

1 Agricultural cooperative transportation hearing before the Surface Transportation Subcommittee of
the Committee on Commerce, U.S. Senate, 89th Cong., second seas. on S. 1729 (1966).
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operation qualified as an agricultural cooperative association within
the definition of such an association under the Agricultural Marketing
Act, in the early 1960's the Commission began receiving complaints
from carriers and shippers in many sections of the country concerning
the expanding operations of allegedly bona fide agricultural co-ops.
It was a very tedious process, Mr. Chairman, to investigate and

bring to a conclusion all of these complaints. Necessarily, we at-
tempted to deal with the problem by laying down broad guidelines.
In last year's hearings held by this committee, there was an exten-

sive discussion of the Machinery Haulers Association v. Agricultural
Commodity Service, 86 M.C.C. 5, which was prior to the Northwest
case. The Machinery Haulers case stated that for a co-op to enjoy the
benefits of section 203(b)(5) of the Interstate Commerce Act it
must meet the following tests:

(1) It must be operated and controlled by and for the benefit
of its farmer members through its duly elected officers and
directors.
(2) It must either own or control, under long-term lease,

the vehicles which it uses to perform transportation.
(3) Its membership must be limited to those who were in

fact producers of agricultural commodities.
(4) It may not perform transportation services functionally

unrelated to its members' farming activities.
The guidelines established in this proceeding were largely left

undisturbed by the courts until, as I pointed out, Northwest Agricultural
Cooperative Association v. Interstate Commerce Commission, 350 F. 2d
252 (1965), cert. denied 382 U.S. 1011 (1966).

Since the Northwest case is so indicative of the problems which
the provisions of S. 752 are designed to alleviate, I would like to out-
line the facts of that case. I don't think there is any doubt as to what
prompted the litigation.
Northwest was and is a nonprofit corporation organized under the

Idaho Marketing Act for the purpose of enabling its members to
collectively and economically transport their agricultural products
to markets. It is solely engaged in transportation activities and
operates a fleet of long-haul trucks for this purpose.
On return trips from marketplaces, Northwest transported farm

supplies back to its members. However, the volume of these supplies
did not equal the amount of farm products shipped outbound.
Consequently, Northwest had empty space in its trucks—a situation,
Mr. Chairman, which common carriers have to face at times as well.
Senator PEARSON. Let me stop you there a moment, Mr. Tucker.
Are we talking about farm cooperatives which band together to

market their produce? Or are we talking about a cooperative which is
a transportation cooperative as distinguished from a farm and market-
ing co-op?
Mr. Tucker. I believe we are talking about the transportation

cooperative as far as this problem is concerned, Mr. Chairman.
Tim act exempts transportation cooperatives in their transporta-

tion function. They may have other functions, but we are concerned
here with their transportation function.
Senator PEARSON. Do farm cooperatives which join together for

marketing purposes generally acquire trucks and fleets of trucks to
handle their transportation? Or are there pure and isolated trans-
portation co-ops also?
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Mr. TUCKER. There are pure and isolated transportation coopera-
tives that arise under the Agricultural Marketing Act. I assume there
are also a great many other farm cooperatives, but we are dealing
here with the Agricultural Marketing Act, defined farm cooperative,
which deals in transportation and is exempt under 203(b)(5).

Senator PEARSON. You go ahead with your statement. I was just
trying to get that cleared up for myself.
Mr. TUCKER. Mr. Kahn points out that there are two distinct

types, Mr. Chairman. There are the marketing co-ops and the farmer
cooperative associations which are generally for farm transportation
service.

Senator PEARSON. And either or both may have transportation
facilities connected with them? Is that the idea?
Mr. KAHN. Yes, sir.
Senator PEARSON. And those that do are exempt under this par-

ticular act?
Mr. KAHN. Senator, both would be exempt under the statute. The

statute makes no distinction between those cooperatives in which
farmers are cooperatively joined for marketing of their produce and
those cooperatives where farmers are cooperatively joined for the
transportation service. The act makes no distinction.
The problem exists under both, and the Commission deems it more

acute in the latter—those cooperatives engaged only in transportation.
Senator PEARSON. That clears it up for me.
Mr. TUCKER. May I proceed, sir?
Senator PEARSON, Yes, I think so, Mr. Tucker. You are at the

bottom of page 4.
Mr. TUCKER. Yes.
To make use of this space, Northwest made a practice of back-

hauling non-farm-related commodities for nonmembers of the
association.
For example, it transported for nonmembers such things as

furnaces, air conditioners, and water heaters from California to Idaho.
From November 13, 1963, to March 19, 1964, Northwest received

approximately $230,375 for transportation services. Approximately
$41,000, or about 16 percent of that sum, was derived from the
transportation of nonfarm commodities for nonmembers. It was this
latter type of transportation which we sought to have stopped.
In support of its complaint in the Northwest case, the Commission

contended that transportation activities of agricultural cooperatives
are not completely exempt under section 203(b) (5) from its economic
regulation.
We pointed out in this respect that an agricultural cooperative is

defined in the Agricultural Marketing Act as one dealing in "farm
products, * * * farm supplies and/or farm business services."
We admitted that transportation services performed for non-

members of the association directly or functionally related to their
agricultural activities were exempt from economic regulation.
But, we argued that for-hire transportation on nonexempt com-

modities for nonmembers of an association is not exempt. Thus
Northwest's transportation of such commodities without a certificate
of public convenience and necessity which other regulated carriers
must obtain violated the act.
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Northwest's defense to the suit was that the transportation was
exempt under section 203(b) (5) and argued that its for-hire transporta-
tion of nonexempt commodities for nonmembers produced much less
revenue than it received from transporting member products, and that
the income from such activities inured to the benefit of members of the
association by economizing their marketing expenses.

Northwest's president stated that if Northwest were denied access
to this income from nonmembers, its cost of transportating the
cooperative's farm products to market would exceed the cost of avail-
able common carriage and thus would force the cooperative to dis-
continue its operations. This argument, Mr. Chairman, indicated that
we were dealing solely and exclusively with a transportation company.
All that Northwest was interested in was the transportation business
as distinguished from the broad community of interests and agricul-
tural marketing associations which comprise this other type of co-
operative that Mr. Kahn mentioned.
Senator PEARSON. Tell me this, Mr. Tucker: What were the

mechanics out in California, for instance, whereby they found,
solicited, or acquired furnaces, air conditioners, water heaters, wire
springs, door-hanger parts, roofing materials? Did they have a setup
out in California that was actively seeking—
Mr. TUCKER. Well, this was a smaller co-op, although we have

cases involving larger ones, Mr. Chairman. But this situation was
no more than selective soliciting of traffic by promising lower rates
than the regulated carriers have on file.
It is fairly easy, we find, for an entrepreneur—and I am not referring

now to anyone in the Northwest case—
Senator PEARSON. No.
Mr. TUCKER (continuing). To get into this situation.
They know where the traffic is. All they have got to do, whether

they are in the Midwest, the East, or anywhere else, is pick up the
phone and tell somebody in California, "I can carry your yarn or
whatever it is cheaper than the regulated carriers you are now using.
and I will have so many empty backhauls from there a month."
And it is simple to get the business when the shippers don't have

to pay the regularly filed rate.
May I proceed, sir?
Senator PEARSON. Go ahead, Mr. Tucker.
Mr. TUCKER. Although a Federal district court enjoined North-

west from transporting for compensation nonexempt commodities in
interstate commerce by motor vehicle unless the transportation was
directly beneficial or functionally related to the farming activities of
Northwest's members or was authorized by appropriate authority, the
Ninth Circuit Court of Appeals reversed this decision, holding: (1)
that a cooperative does not lose its status by engaging in activities
other than its primary statutory activity, so long as these activities
are incidental to its primary activity and necessary to its effective
performance. In essence, this court held that it could carry non-farm-
related products as long as the cooperative needed this additional
revenue to survive as a cooperative and the amount of revenues from
its nonmember commodities did not exceed 50 percent.
The court specifically rejected the Commission's contention that a

cooperative association may not deal at all in nonfarm products,
supplies, or business service.
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The court concluded (1) that a cooperative will retain its exemption so
long as it remains in essential character a "cooperative association"
as described in the statutory definition, and (2) that the "* * * [R]e-
turn hauls * * * [A]re 'connected with farm operations,' for they are
incidental and necessary to the effective performance of Northwest's
* * *" "* * * trucking operation" "[which], viewed as a whole, is a
farm service performed jointly by Northwest's members 'for them-
selves'," and `* * * therefore did not deprive Northwest of its
essential character as a 'cooperative association' under the Agricul-
tural Marketing Act."
At the same time, the court stated, by way of caveat, that a "* * *

cooperative would not be of the character contemplated by the statute
if its nonfarm-related business exceeded that which was necessary and
incidental to its farm-related business, and in no conceivable circum-
stances could nonfarm-related business approach 50 percent of the
total and remain incidental and necessary to that which was farm
related."
The Supreme Court denied certiorari. Although the Supreme

Court has held that its denial of certiorari does not indicate approval
of a lower court decision and that courts in other circuits are free to
reach a result opposite from that taken by the Ninth Circuit, we
are not optimistic over the prospect that the impact of the Northwest
decision will be altered by judicial decision and, therefore, we are
seeking enactment of this legislation.

Moreover, Mr. Chairman it has been the policy of the Commission
where certiorari has been denied to follow the last court of appeals'
decision on a given interpretation of a portion of the act. We believe
that this is the appropriate approach to our responsibilities.
Pending enactment of this bill, we feel that the Northwest decision

gives us no alternative but to sanction the transportation activities
of these associations in nonfarm-related commodities for nonmembers
where the record indicates that the association in question is a bona
fide agricultural cooperative and its business handled for nonmembers
is "incidental and necessary" to its primary function.

This standard has most recently been applied in two proceedings,
Agricultural Transportation Assn. of Texas, Investigation of Operations,
102 M.C.C. 527 (1966) and Cache Valley Dairy Assn., Investigation of
Operations, 103 M.C.C. 798 (1967).
The first case, we issued a cease and desist order against ATA of

Texas, upon finding that it was not a bona fide cooperative, as defined
by the Agricultural Marketing Act. This proceeding is now in. the
courts.
In Cache Valley, however, we discontinued the proceeding upon

finding that the Cache Valley Dairy Cooperative was a bona fide
cooperative and engaged in nonmember transportation only to the
extent being "incidental and necessary" to its primary function.
In this case, it appeared that the backhaul revenues derived from

nonmember traffic in such commodities as beer, steel, lumber and
rubber products averaged about one-half of the cost of the association's
outbound hauling.

Although the Northwest decision failed to indicate at what point,
short of the 50-percent limitation, a cooperative's transportation oper-
ation would cease to be "incidental and necessary" to its primary
business function as a farm cooperative, it is expected that the trans-
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portation activities of these cooperatives will include an increasing
amount of nonfarm traffic for nonmembers and still be exempt from
Commission regulation so long as such transportation does not ap-
proach 50 percent of the association's total transportation activities.

Moreover, since under the Agricultural Marketing Act, all business
transacted between a cooperative and a Federal agency is disregarded
in computing the volume of member and nonmember business handled
by a cooperative association, any percentage of business limitation is
essentially meaningless under the present law.
The Commission has no regulatory authority over the transporta-

tion activities of these associations. Therefore, we lack the power to
require reports from them which would indicate the amount and type
of non-farm-related traffic now being handled by exempt cooperatives
for nonmembers.

Although some limited data bcompiled by the Department of Agri-
culture in 1963 and 1964 before the Northwest decision indicated that
only a small amount of traffic fell into this category, it is reasonable to
assume that the court of appeals decision has stimulated expansion
in this area, since whatever doubt may have existed over the legality
of these activities has been removed.
Now, in this connection, Mr. Chairman, I hold in my hand a rather

interesting circular by the United Agricultural Transportation Asso-
ciation of America Marketing Co-ops, and it is a brochure addressed:
"Attention: Traffic Managers; Dear sir"—and then in quotes with a
lot of exclamation marks, it says:
"Supreme Court sanctions co-op backhauls."
It goes on with out-and-out solicitation of traffic, most of which

would move by regulated carriers that file tariff rates.
And on the back of the circular there is a return form for writing

to the co-op and informing them what kind of traffic the traffic man-
agers want transported.

Senator PEARSON. When did that go out, Mr. Tucker?
Mr. TUCKER. This went out after the Northwest case.
Mr. O'BRIEN. It is going out currently.
Mr. TUCKER. There are other examples of these practices. We

understand that other witnesses will introduce them. But I would like
to have this particular circular appended to my testimony.
Senator PEARSON. We will insert it in the record along with the

rest of your statement.
(The document referred to follows:)

-UNITED AGRICULTURAL TRANSPORTATION
ASSOCIATION OF AMERICA MARKETING CO-OP,

Lynwood, Calif.
Attention: Traffic manager.
DEAR SIR:

AT LAST A BREAK THROUGH ON HIGH FREIGHT RATES! !

"SUPREME COURT SANCTIONS CO-OP BACKHAULS". The Ninth
Circuit Court of Appeals in the Northwest Co-op v. ICC case. The decision of that
court was that co-ops could back-haul regulated goods if it was necessary to their
operation. This means that if a co-op has a rig in Chicago and it can't get an
exempt load right away, it can pick up anything and return home rather than
return empty * * * And, the co-op can do it without ICC authority of any kind.
The only limitation is that more than half of the co-ops' business must be in farm-
related goods.
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The ABOVE IS NOW THE LAW OF THE UNITED STATES! Co-ops can
do exactly as we have stated. The Supreme Court turned THUMBS DOWN on
the ICC and the Justice Department who had wanted the Court to rule in their
favor. AND, the SUPREME COURT made its one sentence decision in a record
three days!
We are allowed to haul 49% of our total freight for non-members which we

need to get our trucks back from the east, as we haul from the West Coast to the
East Coast for our members. Our members are all farmers and ranchers.
We have ample insurance for your protection. All of our equipment are late

model trucks and our Vans are 40' in volume. As per the "Bill' quoted above,
we can haul any type of freight coming back from the East Coast, and set our
tariffs.
We are most anxious to be of service to you. I have personally been in and also

associated with, the freight business for the past 20 years, both in produce and
dry freight. Please feel free to call our office or drop us a line for any kind of
additional information on rates etc.

Cordially yours,
HOWARD MECOM, General Manager.

UNITED AGRICULTURAL TRANSPORTATION
ASSOCIATION OF AMERICA MARKETING CO-OP,

Linwood, Calif., April 4, 1967.
We operate trucks from California to the Eastern and Mid-Western States.

We are an Agricultural Co-op. We haul East for members and we can haul West
for anyone and any product.
We would like to be of service to you. Enclosed please find a letter from the Inter-

state Commerce Commission showing that our operation is legal.
We would appreciate it if you would check us out and let us know what you think

about the operation. We control all equipment; have all van trailers; and can give
you good service.
Our rate on your product is $2.75/100# with a 40,000# minimum.
Looking forward to hearing from you. Please feel free to write or call me collect

for any information that you may require.
Sincerely,

WINSTON M. BOGGS, Sales Manager.

Mr. TUCKER. To show the emphasis, the headline here is: "At
Last a Breakthrough on High Freight Rates"—with three exclama-
tion marks.
Now, Mr. Chairman, the allegedly "high freight rates" are only

those tariffs which common carriers file and are approved by the
Commission without controversy. They are the regular freight rates,
which are the basis of the existence of common carriers in this country.
Another clear indication of the impact of this case is the decision of

the Department of Defense to make use of exempt cooperative truck-
ing for the handling of military shipments whenever it appears to be
in the best interest of the Government to so do.
Even though the exact amount of traffic handled by these associa-

tions cannot be precisely documented, it is clear that trucking opera-
tions performed by them for nonmembers possess certain economic
characteristics which, when compared with the economic character-
istics of the Nation's common carriers, make the traffic of the regulated
carriers extremely susceptible to diversion.

It is not vital that these cooperative associations generate sufficient
revenues from nonmembers to cover, the full cost of operations plus a
sufficient return on investment to hold and attract new capital.

Indeed, it is conceded that the only need for engaging in these
activities for nonmembers is to provide "backhaul" revenue in order
to make the cooperatives' principal transportation activities—that of
carrying their own members' traffic—economically viable at all.
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In addition, since these exempt activities do not constitute common
carriage, these associations are free to pick and choose what traffic
they wish to handle and on what terms they wish to handle it without
regard to published tariff rates, adequacy of service, or any of the
other economic regulatory duties imposed by law on common carriers
which are the Commission's responsibility to enforce. So constituted,
it is readily apparent that the exemption afforded these associations
by section 203(b)(5), as judicially interpreted, provides a potent
economic weapon against this Nation's common carriers which form
the backbone of our transportation system.
Senator PEARSON. Mr. Tucker, under this bill you still permit the

co-ops to transport for nonmembers farm products and farm supplies
and other farm-related traffic?
Mr. TUCKER. Yes.
Senator PEARSON. This is what I have in mind. If the transporta-

tion for nonmembers in an exempt status is a detriment to the regu-
lated carrier, it is a detriment to him in regard to farm products as
well as refrigerators and air conditioners, et cetera.
What I am trying to understand is why whoever proposed this

piece of legislation went back to farm products and permitted those
when they would not permit other types of articles of transportation.
Mr. TUCKER. Other parts of the act, Mr. Chairman, exempt farm

products, farm supplies, and farm-related products.
Senator PEARSON. For nonmembers?
Mr. TUCKER. Pardon me?
Senator PEARSON. For nonmembers?
Mr. TUCKER. No, they are exempt in the sense that the farmer can

transport them himself under section 203(b) (4a) of the act. And un-
manufactured agricultural products are exempt by law irrespective of
who transports them under section 203(b) (6) of the act.
We didn't think that we should be so restrictive in our proposal so

as to prohibit these co-ops from any type of transportation for non-
members since the theory and purpose of the Agricultural Marketing
Act is to benefit the agricultural community.

It is our considered judgment that permitting the co-ops to carry
ifarm-related products s an appropriate limitation, on the co-ops

transportation activities.
Senator PEARSON. Maybe I have missed the fundamental purpose

of the bill. But if I am a common carrier sitting out in California and
I carry agricultural products and I carry air conditioners, I am going
to be hurt either way, it seems to me.
Mr. KAHN. Senator, I think you are quite right that in so far as

traffic is diverted from the regulated for-hire motor carriers, then the
effect is the same whether the commodities are farm-related com-
modities or commodities without limitation.
However, we think the change proposed by the Commission is

consistent with the spirit if not the precise language of the Agricultural
Marketing Act.
The Agricultural Marketing Act contemplates that cooperatives

would engage in business with nonmembers, and certainly the Com-
mission feels that a more restrictive amendment would be inappro-
priate.
We view this legislation as returning to the letter and the spirit of

the Agricultural Marketing Act by limiting the nonmember trans-
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portation to farm products, farm supplies, and farm-related com-
modities.

Senator PEARSON. Do you have a case where two co-ops were in
conflict over a problem of transportation, a California co-op running
into trouble with the Idaho co-op's transportation system?
Mr. KAHN. Not to my knowledge. On the contrary, I think market-

ing co-ops in various parts of the country have tended to cooperate
by setting up in turn a cooperative transportation company so that
the produce of a co-op going eastbound might be transported and the
produce of another co-op 
Senator PEARSON. So your bill would help that situation too?
Mr. KAHN. And that would continue to fit that kind of movement.

And the Commission finds no fault with that kind of movement.
Senator PEARSON. Go ahead, Mr. Tucker.
Mr. TUCKER. Good morning, Senator Lausche.
Senator LAUSCHE. Good morning.
Mr. TUCKER. It is argued that, since the amount of nonfarm,

traffic carried for nonmembers by these associations is so small
this or similar amendments to section 203(b) (5) designed to confine
this exemption to reasonable limits are unnecessary. We do not agree
with this argument.
In our judgment, the Northwest decision has served to stimulate the

transportation of nonfarm traffic for nonmembers by these associa-
tions.
In this regard, it has recently been brought to our attention that, in

at least one instance, an allegedly exempt cooperative is actively
soliciting non-farm-related traffic from commercial shippers who would
ordinarily be making use of regulated common carriers.
That was the incident I referred to when I passed that circular up

to the previous chairman.
For some time we have been concerned about the adequacy of com-

mon carrier service. This committee knows how deeply the Commission
has studied and how strenuously it has sought legislation with regard
to the problem of small shipments.
At the same time, we recognize that the carriers cannot be expected

to fully carry out their common carrier responsibilities if much of their
profitable revenue freight is being subjected to diversion by exempt
motor carrier operations.
It should not be necessary for common carriers to suffer traffic

diversion to these associations in large amounts before remedial action
is required.

It is also stated that the effect of any legislation such as S. 752 is to
place a higher value on the preservation of the business of regulated
common carriers than on the prosperity of the Nation's agricultural
producers; since any limitation on the exemption will allegedly render
the transportation activities of these associations unprofitable and thus
force their discontinuance with resulting higher transportation costs
on the producers of agricultural products.
In our opinion, favorable consideration of this legislation does

ndt require choosing between the unquestioned national policy of
preserving and enhancing the agricultural sector of our economy
on the one hand, and preserving and enhancing our system of com-
mon carriage, as contemplated by the national transportation
policy, on the other.

83-442-67-2
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It should be pointed out that the language used in this bill corre-
sponds to that defining the primary functions of an exempt agricultural
cooperative in the Agricultural Marketing Act and would reestablish
what we believe to be the intent of Congress in enacting section
203(b) (5) as indicated by the portions of the Congressional debate
on the exemption in 1935 which are attached as an appendix to my
prepared statement.

These same statements the chairman will recall, were part of the
'excellent record which the committee compiled last year in hearing
'a bill which included this provision before the committee today.

In administering this exemption prior to the Northwest decision,
the Commission is not aware of any instance in which its decisions
created serious economic harm to the transportation activities of these
'associations.

In addition, the effect of the Northwest decision must be viewed
in light of the basic statutory scheme of regulation in part II of the
Act as it pertains to the motor carrier activities of those engaged in
agricultural activities.
For example, section 203(b) (4a) exempts from regulation the

transportation by a farmer of his own products or supplies, which
I referred to earlier in answer to Senator Pearson's question.
The problem raised by the Northwest decision, however, is that it

permits farmers to band together to perform transportation that
each farmer could not lawfully perform, that is, a group of farmers—
cooperative—may legally backhaul any traffic that will reduce their
overall cost of transportation, but under the statute a single farmer
may not avail himself of such non-farm-related backhauls to make
his outbound transportation more economical and efficient.

Similarly, section 203(b) (6) exempts all unmanufactured agri-
cultural commodities by any motor carrier from regulation but does
not permit the backhauling of nonagricultural commodities in the
interest of efficient or economical transportation except by regulated
carriers holding duly issued certificates and permits.

Lastly, in order to make the activities of an agricultural cooperative
more economical and efficient, the vehicles used in such operations
have been given specific exemption in section 204(f) of the act from
this Commission's rules against trip leasing.
The total statutory scheme of regulation, then, plainly reveals that

there is no need for the broad and generous construction made by the
Court of Appeals in the Northwest case.

Considered in this light, we believe that the rather moderate amend-
ment to section 203(b)(5) proposed by S. 752 will not result in the
serious economic consequences alleged by past opponents of this
measure. Nothing in this bill restricts the freedom of these associations
to transport any commodities for their members while the limitation
we are proposing for nonmember traffic will, in our opinion, confine
the exemption to reasonable bounds without at the same time in-
hibiting the economic use of a cooperative's transportation facility.
For these reasons, we urge favorable consideration of this bill.
I would like to say in closing my statement, Mr. Chairman, that I

fully endorse the policy viewpoints suggested to this committee last
year by my fellow Commissioners Bush and Walrath, in their em-
phasis on the importance of this type of legislation to permit the
Commission to perform its responsibilities.
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In essence, this Nation's transportation system has here a Common
carrier system as its fundamental basis. The policies of the Commis-
sion and the administration of the act are geared to that basis and
thus to the support and maintenance of a sound, privately owned
common carrier system.
Now, we see the Northwest case as being an inroad to that system,

an inroad that could have very serious effects.
For that reason we are most concerned with the situation, and we

strongly urge favorable consideration of our bill.
That concludes my testimony, Mr. Chairman.
(The appendix to the statement follows)

APPENDIX

EXCERPTS FROM LEGISLATIVE HISTORY OF SECTION 203(b) (5)

When Congressman Jones offered the amendment to exempt agricultural co-ops
from economic regulation, he stated:
"I want to assure the members of the committee as well as the Members of the

House that there is no desire on the part of those who are interested in this amend-
ment to open the floodgates . . ." (79 Cong. Rec. 12220 (1935).)
Congressman Terry, member of the House Interstate and Foreign Commerce

Committee, made these statements during the consideration of the amendment:
"The committee feels that to the extent the cooperatives are carrying and

trucking their own property that they should be exempt, and they are exempt
under the terms of the exception on page 9; that is, the casual, occasional, or
reciprocal transportation of property in interstate commerce by any person not
engaged in transportation by motor vehicle as a regular occupation or business.
All farmers are exempt under this provision, and also under subsection 8.

"The farmer's operations are included in the exemptions that are in the bill.
Every bit of trucking they do in transporting their own property is exempt; and
the committee, after full consideration, felt that where the cooperatives go into
the regular trucking business as such, that they should come within the pro-
visions of the bill as to reasonable regulation. (79 Cong. Rec. 12221.)"
Congressman Whittington then stated:
"If the bill covers the matters that are intended to be covered by the proposed

amendment, then the acceptance of the amendment would be merely a clarifica-
tion of the bill, because many Commissions are rather hesitant as to the meaning
of the word 'casual.' (79 Cong. Rec. 12221.)"

Senator PEARSON. Did I understand you to say that since the
Northwest case you don't have any real figures as to the increased
transportation for nonmembers by co-ops?
Mr. TUCKER. I'm sorry we don't, Senator. We are passing along a

judgment on that. We think that the type of activity indicated by that
brochure is indicative of the increase in tempo.

Senator PEARSON. Has the number of complaints increased?
Mr. TUCKER. Mr. O'Brien might refer himself to that. Mr. O'Brien

is the Assistant Director of Enforcement.
Mr. 013RIEN. Yes, we have quite a few more complaints since the

Northwest case than we formerly had.
We now have a number of them under investigation. We are more

active in investigating this area now than formerly.
We can't give you any figures on how many new cooperatives there. .

are but there are new cooperatives, and we are looking into more of
them at this time—and not only on the question of whether they are
bogus cooperatives. They are difficult to pin down because the range
of their traffic activity can be so broad and, of course, they have no. .
reporting requirements to the Interstate Commerce Commission.



16

Senator PEARSON. I just want to comment about the arguments
you anticipate on the national economic policy in regard to farmers.
There was an item I think, Mr. Chairman, in yesterday's Sunday

paper which indicated food prices would be goina
6 

up. This is no
increased income to the farmer, but it is because of increased cost of
processing and distribution.
Is a common carrier exempt in hauling agricultural commodities

in bulk in some instances?
Mr. TUCKER. That is true, Senator.
Senator LAUSCHE. But is it not a fact that not all common carriers

are exempt from regulation on farm products?
Mr. TUCKER. That is true.
Senator LAUSCHE. Which ones are exempt?
Mr. TUCKER. The trucking industry.
Senator LAUSCHE. What about the railroads?
Mr. TUCKER. No, the railroads are not exempt. They must file

tariffs on all agricultural products.
Senator PEARSON. Now, a single farmer is exempt on his own pro-

duce, hauling it out, but he can't pick up a backhaul and bring it
back? Is that right?
Mr. TUCKER. That is correct, sir, except that a farmer can trans-

port farm supplies and similar items back to his own farm.
Senator LAUSCHE. I would like to ask a few questions.
It is my understanding that the basic objective of the transporta--

tion policy of the United States is to maintain by regulation a sound
transportation system to serve the economic needs of the people of
the country.
Mr. TUCKER. I agree with that, sir.
Senator LAUSCHE. And for that reason, believing that sound

transportation is essential in the maintenance of a sound economy,
the Congress of the United States decided that it was necessary to,
regulate the common carriers against wild and cutthroat competition.
Mr. TUCKER. That is correct, sir.
Senator LAUSCHE. And also to insure that, while eliminating cut-

throat competition, there would be provided fair and reasonable
rates to be charged to the shippers.
Mr. TUCKER. Yes, sir.
Senator LAUSCHE. When the exemption of the cooperatives was

discussed as indicated in this appendix, it was argued that the farmer,
because of his unorganized status, required special protection and
special consideration if he were to survive in the economy.
Mr. TUCKER. I agree, sir.
Senator LAUSCHE. Now, I read from this appendix:
When Congressman Jones offered the amendment to exempt agriculturalco-ops from economic regulation, he stated:
"I want to assure the members of the committee as well as Members of the Housethat there is no desire on the part of those who are interested in this amendmentto open the floodgates . . ." (79 Cong. Rec. 12220 (1935) .)
I assume that the words "to open the floodgates" meant not to allow

what were considered sound provisions in the Transportation Act to,-
be washed away.
Mr. TUCKER. Yes, we also assume it meant not to permit a trans--

portation entrepreneur or broker to get into the transportation
business as such under the Agricultural Marketing Act exemption.
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Senator LAUSCHE. At that time in the discussion of the amendment
-which granted exemption to cooperatives in the carrying of agricultural
products, Congressman Terry, a member of the House Interstate and
Foreign Commerce Committee, made these statements during the
consideration of the amendment:
The committee feels that to the extent the cooperatives are carrying and

trucking their own property that they should be exempt, and they are exempt
under the terms of the exception on page 9; that is, the casual, occasional, or
reciprocal transportation of property in interstate commerce by any person not
'engaged in transportation by motor vehicle as a regular occupation or business.
All farmers are exempt under this provision, and also under subsection 8.

Senator Pearson just developed that point a moment ago.
Mr. TUCKER. Yes, sir.
Senator LAUSCHE. That is the highlight of Congressman Terry's

position—that so long as the cooperatives were carrying and trucking
their own property that they should be exempt?
Mr. TUCKER. Yes, sir.
Senator LAUSCHE. Now, were these arguments that were made at

that time the principal arguments supporting the adoption of the
exemption of the cooperatives from Federal regulation?
Mr. TUCKER. Yes, sir, they were.
Senator LAUSCHE. Now, what has the Northwest decision done to

this amendment and to the argument that was made by these several
Congressmen at the time the original exemption was passed?
Mr. TUCKER. Well, we feel, Mr. Chairman, that in a literal inter-

pretation of the statute the Northwest decision has obliterated what
we felt prior to that decision was the intent of the Congress as indicated
by these statements the chairman has just read.
The Northwest decision has opened this exemption up to a point,

Mr. Chairman, where now the agricultural co-ops can get into the
transportation business at least to the extent of 50 percent of their
gross revenues.
We do not see and never have seen such an intent in the legislative

history of the exemption.
Senator LAUSCHE. I now read from this memorandum sent out by

the United Agricultural Transportation Association of America. I
read the first paragraph:
Supreme Court sanctions co-op backhauls. The 9th Circuit Court of Appeals in

the Northwest Co-Op versus ICC Case. The decision of that court was that co-
ops could backhaul regulated goods if it was necessary to their operation. This
means that if a co-op has a rig in Chicago and it can't get an exempt load right
away, it can pick up anything and return home rather than return empty, and
the co-op can do it without ICC authority of any kind. The only limitation is that
more than half of the co-op's business must be in farm-regulated goods.

Now, I-ask you whether or not the grant of the right to haul non-
agricultural products as distinguished from agricultural does not
become a dent in the armor of trying to protect our transportation
system to be operated by private capital and without Government
financing.

Mr. TUCKER. In our view it makes a very deep dent, Mr. Chairman.
Senator LAUSCHE. IS it the position of the Commission that the

exemption granted to cooperatives shall continue as far as agricultural
goods are concerned?
Mr. TUCKER. Yes, it is. As far as agriculturally related products

are concerned.
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Senator LAUSCHE. Now, Mr. Tucker, are you familiar with the fact
that President Kennedy, I think—and I want to be corrected if I am
wrong—recommended a complete abolition of the regulation of agri-
cultural products for all carriers? Am I correct in that?
Mr. TUCKER. Are you referring to exemptions, sir?
Senator LAUSCHE. Yes.
Mr. O'BRIEN. As one of two alternatives.
Senator LAUSCHE. That is, he recommended the deregulation of all

carriers hauling agricultural products?
Mr. O'BRIEN. Yes, as one of two alternatives. He said either do

that or regulate them all.
Senator LAUSCHE. I will now enter into a bit of philosophical

discussion.
Do you believe it would be in the interest of our economy if all

regulation of privately owned carriers were eliminated?
Mr. TUCKER. No, sir, I do not agree with that alternative proposed

by President Kennedy.
Senator LAUSCHE. Why not?
Mr. TUCKER. I believe, Mr. Chairman, that sound and enlightened,

constructive regulation has been the very basis for the continued
existence of a privately owned transportation system in America.
I believe that the history of regulation has been sound. It has con-
tributed strongly to maintaining a common carrier system, par-
ticularly one that is privately owned.
I believe that if transportation should be completely deregulated

that chaotic conditions would result, particularly in the trucking
industry, and that we would wind up facing the problem of national-
ization of some Government transportation services.
For those reasons I did not agree with one of the alternatives in

the late President's view of deregulation.
Senator LAUSCHE. Senator Pearson just made the observation that

the cost of farm products, according to a newspaper article of yester-
day, will go up to the consumer. I think, of course, it is inevitable and
it is tragic that the farmer is not going to get a part of that increased
cost.
In Cleveland the building craftsmen have been granted a 40-percent

pay increase covering a period of 3 years. In Cleveland the argument
is made that we need public housing to provide it for those who can't
buy their own. Well, my query is: How is the ordinary fellow with an
ordinary income in a factory, if in the past he couldn't buy a house,
going to buy one now when the wages have gone up 40 percent in the
period of 3 years, meaning that the hourly wage will be $5.20 now but
will be 40 percent more 3 years from now?
A Cleveland newspaper carried the statement that the cost of build-

ing a school in Ohio in the last year has gone up 25 percent.
I want to help the farmer, but I think our efforts and those of the

administration ought to be directed in a measure toward making those
who have an important part in these matters cognizant of their general
responsibility to the country.
The farmer has been blamed for high prices. He has nothing to do

with the high prices. It is the intermediate processing, transportation,
and selling cost that has raised it.

Is there anything more?
Mr. TUCKER. Yes, sir. I did want to add several other comments

on President Kennedy's message.
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The Commission, including myself, endorsed the basic thrust of
that message, which was to provide equality of competition for all
modes. But, we didn't agree—and neither did I—with the deregulation
alternative. We favored reducing the exemptions in the law, the other
alternative in the message, so as to meet that goal of equality.
I would like to say to the chairman and Senator Pearson: There

isn't one legislative proposal that the Commission has brought
before this committee this year that doesn't have as its basis the
objective of equality of competition for all modes.
Senator LAUSCHE. Is your entire membership unanimous in this

judgment of what your recommendation is here?
Mr. TUCKER. Yes, sir; we are.
Senator LAUSCHE. How many members are there on the Interstate

Commerce Commission?
Mr. TUCKER. At the present time we have 10 members. We have

two new members awaiting Senate confirmation.
Senator LAUSCHE. Are part of them holdovers from the last

administration 
Mr. TUCKER. The Commission presently has members who were

initially appointed by President Eisenhower, President Kennedy, and
President Johnson.

Senator LAUSCHE. Are the majority of the members appointees of
Johnson and Kennedy?
Mr. TUCKER. Yes, sir. Four were first appointed by President

Eisenhower, three by President Kennedy, and three by President
Johnson.

Senator LAUSCHE. And unanimously you are making this recom-
mendation?
Mr. TUCKER. Unanimously, sir.
Senator LAUSCHE. All right. That is all.
Mr. TUCKER. Thank you.
(Chairman Tucker's prepared statement follows:)

PREPARED STATEMENT OF WILLIAM H. TUCKER, CHAIRMAN, INTERSTATE COM-
MERCE COMMISSION

Mr. Chairman, members of the Subcommittee:
My name is William H. Tucker. I am Chairman of the Interstate Commerce

Commission and have served in that capacity since January 1, 1967.
On behalf of the Commission, I wish to thank the Subcommittee for this oppor-

tunity to testify on S. 752, introduced by Senator Magnuson and Senator Lausche,
which is designed to clarify the scope of the present exemption in section 203(b) (5)
of the Interstate Commerce Act from the Commission's economic regulation of
transportation performed by Agricultural Cooperative Associations for non-
members. This bill implements one of the Commission's legislative recommenda-
tions transmitted to Congress on January 23, 1967, by amending section 203 (b) (5)
so as to limit the transportation by agricultural cooperatives for non-members to
farm product's, farm supplies, or other farm related traffic.

This bill is substantially identical to a specific proposal suggested by the Com-
mission before this Subcommittee in the 89th Congress as an amendment to S.
1729 1 and is designed to clarify the scope of the exemption contained in section
203(b) (5) in light of the so-called Northwest Agricultural Cooperative litigation
which I will discuss subsequently.

Section 203(b) (5) of the Act, which this bill would amend, is one of a number
of specific statutory exemptions from the comprehensive scheme of regulation of
motor carriers set forth in part II of the Act. Under this section, motor vehicles
controlled and operated by agricultural cooperatives, or by a federation of such

1 Agricultural Cooperative Transportation, Hearings before the Surface Transportation Subcommittee
of the Committee on Commerce, U.S. Senate, 89th Cong., 2d sess. on S. 1729 (1966).
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cooperatives are exempt from the Commission's economic regulation provided the
cooperatives meet certain qualifying criteria as defined in the Agricultural Market-
ing Act of 1929 (12 U.S.C. § 1141).
f he Agricuitural Marketing Act, as pertinent here, provides that an agricultural

cooperative association—
* * * [S]hall not deal in farm products, farm supplies, and farm business
services with or for non-members in an amount greater in value than the
total amount of such business transacted by it with or for members. All
business transacted by any cooperative association for or on behalf of the
United States or any agency or instrumentality thereof shall be disregarded
in determining the volume of member and non-member business transacted
by such association.

The original exemption from regulation for agricultural cooperatives was included
in the Motor Carrier Act of 1935. In 1940, this exemption was expanded to include
a federation of such cooperative associations, if such federation possesses no greater
powers or purposes than cooperative associations so defined.

Although, in general, the only difficulty arising from this exemption for many
years was whether, in a given fact situation, a particular operation qualified as an
agricultural cooperative association within the definition of such an association
under the Agricultural Marketing Act, in the early 1960's the Commission began
receiving complaints from carriers and shippers in many sections of the country
concerning the expanding operations of allegedly bona fide agricultural co-ons.

It was a very tedious process to investigate and bring to a conclusion all of these
complaints. Necessarily, we attempted to deal with the problem by laying down
broad guidelines. In 1961, the Commission held in the Machinery Haulers Assn. v.
Agricultural Commodity Serv., 86 M.C.C. 5, that for a co-op to enjoy the benefits of
section 203(b) (5) of the Interstate Commerce Act it must meet the following tests:

(1) It must be operated and controlled by and for the benefit of its farmer
members through its duly elected officers and directors.
(2) It must either own or control, under long-term lease, the vehicles

which it uses to perform transportation.
(3) Its membership must be limited to those who were in fact producers of

agricultural commodities.
(4) It may not perform transportation services functionally unrelated to

its members' farming activities.
The guidelines established in this proceeding were largely left undisturbed by

the courts until a decision was handed down by the United States Court of Appeals
for the Ninth Circuit, in Northwest Agricultural Cooperative Association v. Inter-
state Commerce Commission 350 F. 2d. 252 (1965), cert. denied 382 U.S. 1011 (1966).
Since this case is indicative of the problems which the provisions of S. 752 are
designed to alleviate, it may be useful at this point to briefly outline the undisputed
facts, stipulated by all of the parties involved, which prompted this litigation.

Northwest was and is a non-profit corporation organized under the Idaho
Marketing Act for the purpose of enabling its members to collectively and eco-
nomically transport their agricultural products to markets. It is solely engaged
in transportation activities and operates a fleet of long-haul trucks for this pur-
pose. On return trips from market places, Northwest transported farm supplies
back to its members. However, the volume of these supplies did not equal the
amount of farm products shipped outbound and, consequently, Northwest had
empty space in its trucks. To make use of this space Northwest made a practice
of backhauling non-farm-related commodities for non-members of the association.
For example, it transported for non-members such things as furnaces, air condi-
tioners, and water heaters from California to Idaho; machinery from Minnesota
to Idaho; hardware from New Jersey to Oregon; wire springs from Illinois to
Oregon; yarn from Oregon to Idaho; door hanger parts from New York to
Oregon; and roofing materials from California to Idaho. From November 13,
1963, to March 19, 1964, Northwest received approximately $230,375 for trans-
portation services. Approximately $41,000, or about 16 percent of that sum, was
derived from the transportation of non-farm commodities for non-members. It
was this latter type of transportation which the Commission sought to have
stopped.

In support of its complaint, the Commission contended that transportation
activities of agricultural cooperatives are not completely exempt under section
203(b) (5) from its economic regulation. We pointed out in this respect that an
agricultural cooperative is defined in the Agricultural Marketing Act as one
dealing in "farm products, . . . farm supplies and/or farm business services."
We admitted that transportation services performed for non-members of the asso-
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ciation directly or functionally related to their agricultural activities, were exempt
from economic regulation. But, we argued that for-hire transportation on non-
exempt commodities for non-members of an association is not exempt, and thus
Northwest's transportation of such commodities without a certificate of public
convenience and necessity violated the Act.

Northwest's defense to the suit was that the transportation was exempt under
section 203(b) (5). It pointed out that its for-hire transportation of non-exempt
commodities for non-members produced much less revenue than it received from
transporting member products, and that the income from such activities inured
to the benefit of members of the association by economizing their marketing
expenses. Northwest's president stated that if Northwest were denied access to
this income from non-members, its cost of transporting the cooperative's farm
products to market would exceed the cost of available common carriage and
thus would force the cooperative to discontinue its operations.

Although a Federal District Court enjoined Northwest from transporting for
compensation non-exempt commodities in interstate commerce by motor vehicle
unless the transportation was directly beneficial or functionally related to the
farming activities of Northwest's members or was authorized by appropriate
authority, the Ninth Circuit Court of Appeals reversed this decision holding:
(1) that a cooperative does not lose its status by engaging in activities other than
its primary statutory activity, so long as they are incidental to its primary activity
and necessary to its effective performance, and (2) that—
* * * [O]n the uncontradicted facts Northwest's transportation of non-farm
products and supplies was incidental and necessary to its farm-related trans-
portation both in character and in amount—incidental because limited to other-
wise empty trucks returning from hauling member farm products and farm
supplies; necessary because it is not economically feasible to operate the trucks
empty on return and because the additional income obtained is no more than
that required to render performance of the cooperative's primary farm trans-
portation service financially practicable.

Specifically rejecting the Commission's contention that a cooperative associa-
tion may not deal at all in non-farm products, supplies, or business service, the
Court concluded (1) that a cooperative will retain its exemption so long as it
remains in essential character a "cooperative association" as described in the
statutory defintion, and (2) that the "* * * [R]eturn hauls * * * [Aire 'connected
with farm operations,' for they are incidental and necessary to the effective per-
formance of Northwest's * * *" "* * * trucking operation [which], viewed as
a whole, is a farm service performed jointly by Northwest's members "for them-
selves'," and "* * * therefore did not deprive Northwest of its essential char-
acter as a 'cooperative association' under the Agricultural Marketing Act." At
the same time, the Court stated, by way of caveat, that a "* * * cooperative
would not be of the character contemplated by the statute if its non-farm related
business exceeded that which was necessary and incidental to its farm-related-
business, and in no conceivable circumstances could non-farm related business
approach 50 percent of the total and remain incidental and necessary to that
which was farm-related."
As I have previously noted, the Supreme Court, by its denial of the petition for

a writ of certiorari, declined to review the Court of Appeals' decision. Although
the Supreme Court has held that its denial of certiorari does not indicate approval
of a lower court decision and that courts in other circuits are free to reach a result
opposite from that taken by the Ninth Circuit, we are not optimistic over the.
prospect that the impact of the Northwest decision will be altered by judicial
decision and, therefore, we are seeking enactment of this legislation. Pending
enactment of this bill, we feel that the Northwest decision gives us no alternative
but to sanction the transportation activities of these associations in non-farm
related commodities for non-members where the record indicates that the associa-
tion in question is a bona fide agricultural cooperative and its business handled for
non-members is "incidental and necessary" to its primary function. This standard
has most recently been applied in two proceedings Agricultural Transportation
Assn. of Texas, Investigation of Operations, 102 M.C.C. 527 (1966) and Cache Valley
Dairy Assn., Investigation of Operations, 103 M.C.C. 798 (1967). In the first pro-
ceeding, which is now in the courts, we issued a cease and desist order against
ATA of Texas, upon finding that it was not a bona fide cooperative as defined by
the Agricultural Marketing Act. In Cache Valley, however, we discontinued the
proceeding upon finding that the Cache Valley Dairy Corporative was a bona fide
cooperative and engaged in non-member transportation only to the extent being
"incidental and necessary" to its primary function. In this case, it appeared that
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the backhaul revenues derived from non-member traffic in such commodities as
beer, steel, lumber and rubber products averaged about one-half of the cost of the
association's outbound hauling.

Although the Northwest decision failed to indicate at what point, short of the
50 percent limitation, a cooperative's transportation operation would cease to be
"incidental and necessary" to its primary business function as a farm cooperative,
it is expected that the transportation activities of these cooperatives will include
an increasing amount of non-farm traffic for non-members and still be exempt
from Commission regulation so long as such transportation does not approach 50
percent of the association's total transportation activities. Moreover, since under
the Agricultural Marketing Act, all business transacted between a cooperative
and a Federal Agency is disregarded in computing the volume of member and
non-member business handled by a cooperative association, any percentage of
business limitation is, however, essentially meaningless under the present law.

Since the Commission has no regulatory authority over the transportation
activities of these associations, we lack the power to require reports from them
which would indicate the amount and type of non-farm related traffic now being
handled by exempt cooperatives for non-members. Although some limited data
compiled by the Department of Agriculture in 1963 and 1964 before the Northwest
decision indicated that only a small amount of traffic fell into this category, it is
reasonable to assume that the Court of Appeals decision has stimulated expansion
in this area, since whatever doubt may have existed over the legality of these
activities has been removed. A clear indication of this is the decision of the De-
partment of Defense to make use of exempt cooperative trucking for the handling
of military shipments whenever it appears to be in the best interest of the govern-
ment to do so.

Even though the exact amount of traffic handled by these associations cannot
be precisely documented, it is clear that trucking operations performed by them
for non-members possess certain economic characteristics which, when compared
with the economic characteristics of the Nation's common carriers, rail and
motor, make the traffic of the latter carrier's extremely susceptible to diversion.
Since by law and in fact, cooperative associations are not primarily in the trans-
portation business, it is not vital that these activities generate sufficient revenues
from non-members to cover the full cost of operations plus a sufficient return
•on investment to hold and attract new capital. Indeed, it is conceded that the
only need for engaging in these activities for non-members is to provide "back-
haul" revenue in order to make the cooperatives' principal transportation ac-
tivities—that of carrying their own members' traffic—economically viable at
all. In addition, since these exempt activities do not constitute common carriage,
these associations are free to pick and choose what traffic they wish to handle
and on what terms they wish to handle it without regard to published trariff
rates, adequacy of service, or any of the other economic regulatory duties imposed
by law on common carriers. So constituted, it is readily apparent that the ex-
emption afforded these associations by section 203(b) (5), as judicially interpreted,
provides a potent economic weapon against the Nation's common carriers which
form the backbone of our transportation system.

It is argued that, since the amount of non-farm traffic carried for non-members
by these associations is so small, this or similar amendments to section 203(b) (5)
designed to confine this exemption to reasonable limits are unnecessary. We do
not agree with this argument. In our judgment, the Northwest decision has served
to stimulate the transportation of non-farm traffic for non-members by these
associations. In this regard, it has recently been brought to our attention that in
at least one instance, an allegedly exempt cooperative is actively soliciting non-
farm related traffic from commercial shippers who would ordinarily be making
use of regulated common carriers. For some time, we have been concerned about
the adequacy of common carrier service, particularly on small shipments. At the
same time, we recognize that the carriers cannot be expected to fully carry out
their common carrier responsibilities if much of their profitable revenue freight is
being subjected to diversion by exempt motor carrier operations. It should not
be necessary for common carriers to suffer traffic diversion to these associations
in large amounts before remedial action is required.

It is also stated that the effect of any legislation such as S. 752 is to place a
higher value on the preservation of the business of regulated common carriers
than on the prosperity of the Nation's asricultural producers, since any limitation

• on the exemption will allegedly render the transportation activities of these
.associations unprofitable and thus force their discontinuance with resulting higher
transportation costs on the producers of agricultural products.
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In our opinion, favorable consideration of this legislation does not require
choosing between the unquestioned national policy of preserving and enhancing
the agricultural sector of our economy on the one hand, and preserving and
enhancing our system of common carriage, as contemplated by the National
Transportation Policy, on the other.

It should be pointed out that the language used in this bill corresponds to that
defining the primary functions of an exempt agricultural cooperative in the Agri-
cultural Marketing Act and would re-establish what we believe to be the intent
of Congress in enacting section 203(b) (5) as indicated by the portions of the Con-
gressional debate on the exemption in 1935 which are attached as an appendix to
my prepared statement. In administering this exemption prior to the Northwest
decision, the Commission is not aware of any instance in which its decisions created
serious economic harm to the transportation activities of these associations.

In addition, the effect of the Northwest decision must be viewed in light of the
basic statutory scheme of regulation in part II of the Act as it pertains to the motor
carrier activities of those engaged in agricultural activities. For example, section
203(b) (4a) exempts from regulation the transportation by a farmer of his own
products or supplies. The problem raised by the Northwest decision, however, is
that it permits farmers to band together to perform transportation that each
farmer could not lawfully perform, i.e., a group of farmers (cooperative) may legally
backhaul any traffic that will reduce their over-all cost "of transportation but
under the statute a single farmer may not avail himself of such non-farm related
back hauls solely to make his outbound transportation more economical and
efficient.

Similarly, section 203(b) (6) exempts all agricultural commodities by any motor
carrier from regulation but does not permit the backhauling of non-agricultural
commodities in the interest of efficient or economical transportation except by
regulated carriers holding duly issued certificates and permits.

Lastly, in order to make the activities of an agricultural cooperative more
economical and efficient, the vehicles used in such operations have Leen given
specific exemption in section 204(f) of the Act from this Commission's rules against
trip leasing. The total statutory scheme of regulation, then, plainly reveals that
there is no need for the broad and generous construction made by the Court of
Appeals in the Northwest case. Considered in this light, we believe that the rather
moderate amendment to section 203(b) (5) proposed by S. 752 will not result in
the serious economic consequences alleged by past opponents of this measure.
Nothing in this bill restricts the freedom of these associations to transport any
commodities for their members while the limitation we are proposing for non-
member traffic will, in our opinion, confine the exemption to reasonable bounds
without at the same time inhibiting the economical use of a cooperative's trans-
portation facility.
For these reasons, we urge favorable consideration of this bill. This concludes

my testimony, Mr. Chairman.

APPENDIX

EXCERPTS FROM LEGISLATIVE HISTORY OF SECTION 203(b)(5)

When Congressman Jones offered the amendment to exempt agricultural co-ops
from economic regulation, he stated:

I want to assure the members of the committee as well as the Members of
the House that there is no desire on the part of those who are interested in
this amendment to open the floodgates. . . (79 Cong. Rec. 12220 (1935).

Congressman Terry, member of the House Interstate and Foreign Commerce
Committee, made these statements during the consideration of the amendment:

The Committee feels that to the extent the cooperatives are carrying and
trucking their own property that they should be exempt, and they are
exempt under the terms of the exception on page 9; that is, the casual,
occasional, or reciprocal transportation of property in interstate commerce
by any person not engaged in transportation by motor vehicle as a regular
occupation or business. All farmers are exempt under this provision, and also
under subsection 8.

The farmer's operations are included in the exemptions that are in the bill.
Every bit of trucking they do in transporting their own property is exempt;
and the committee, after full consideration, felt that where the cooperatives
go into the regular trucking business as such, that they should come within
the provisions of the bill as to reasonable regulation. (79 Cong. Rec.
12221)
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Congressman Whittington then stated:
If the bill covers the matters that are intended to be covered by the pro-

posed amendment, then the acceptance of the amendment would be merely a
clarification of the bill, because many Commissions are rather hesitant as to
the meaning of the word "casual." (79 Cong. Rec. 12221)

Senator LAUSCHE. Mr. James Harmanson, general counsel of the
National Council of Farmer Cooperatives.
Mr. Harmanson, you asked me to introduce a bill reflecting your

views of how we should approach this problem, and I suggested that
you submit it to the committee for its consideration. Is that correct?

STATEMENT OF L. JAMES HARMANSON, JR., GENERAL COUNSEL,
NATIONAL COUNCIL OF FARMER COOPERATIVES

Mr. HARMANSON. That is correct, Mr. Chairman.
Senator LAUSCHE. We will be glad to hear you.
Mr. HARMANSON. Mr. Chairman, members of the committee, for

the record my name is L. James Harmanson, Jr. I am general counsel
of the National Council of Farmer Cooperatives.
Mr. Chairman, I have a statement about 13 pages in length which

I shall not read. It has four appendixes; short appendixes. I would
appreciate it if it might be printed in the record.
Senator LAUSCHE. It will be so printed.
(The statement with attachments follows:)

STATEMENT OF NATIONAL COUNCIL OF FARMER COOPERATIVES

My name is L. James Harmanson, Jr., General Counsel of the National Council
of Farmer Cooperatives. The Council is a nationwide organization of farmers'
cooperative business associations and federations of such associations engaged in
marketing farm products, furnishing farm supplies and providing farm business
services. Qualification for membership in the Council is identical to the basis for
qualification under the exemption in Section 203(b) (5)1 of the Interstate Com-
merce Act, namely "cooperative associations" as defined in the Agricultural
Marketing Act of 1929, as amended,2 or "federations of such cooperative associa-
tions." Therefore, the Council's proper interest in preserving the long-established
and judicially approved lawful scope of business activity of farmer cooperatives
qualified under the Marketing Act is clear and direct.

THE ISSUE

The issue in the Commission-sponsored bill, S. 752, before your Committee
today, is the same as the central issue in he Commission-sponsored bill, S. 1729,
on which four days of public hearings were held before your Committee in July,
1966. S. 752 would change the present scope of the exemption so as to limit the
for-hire transportation by qualified cooperatives exclusively to "farm products,
farm supplies or other farm-related traffic." The present scope of the exemption
permits a qualified cooperative to transport in motor vehicles controlled and
operated by it non-farm related commodities to the extent and only to the extent
that such transportation is "incidental to" and "necessary for" the effectuation
of the cooperative's primary agricultural functions. In the Northwest decision,a
the Ninth Circuit Court of Appeals defined what is meant by the terms "incidental
to" and "necessary for" under the facts in that case.

It said that such transportation is "incidental" to the cooperative's agricultural
activity when: "limited to [use of] otherwise empty trucks returning form hauling
member products to market, and producing a small return in proportion to . . .
[the cooperative's] income from trucking farm products and farm supplies."

1 See Appendix I.
2 See Appendix II.
a Northwest Agricultural Cooperative Assn. v. Interstate Commerce Commission, 350 F.

2d 252 (9th Circuit, 1965), cert. denied, 382 U.S. 1011 (Jan. 25, 1966).
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In like manner, the court stated that transportation of non-farm related products
is "necessary" when: "it is not economically feasible to operate the trucks empty
on return trips, and . . . [where] the additional income obtained is no more than
that required to render performance of the cooperative's primary farm trans-
portation service financially practicable."
The Court also pointed out that failure to so restrict transportation of non-

farm related commodities would deprive cooperatives of the right to operate
under Sec. 203(b) (5). Thus it stated:
"If a cooperative engages in transportation for hire which is not incidental

and necessary to the performance of an activity permitted by the Agricultural
Marketing Act, it will lose its status as a 'cooperative association' and its trans-
portation activities will be subject to economic regulation by the Commission
under the Interstate Commerce Act."
Hence the issue before your Committee again this year is whether the efficient

and economical operation of cooperative association trucks in the marketing of
farmers' products and the distribution to them of farm supplies is to be curtailed
as proposed by the Commission, or whether the limited transportation of non-
farm property where necessary and incidental to the transportation of farm
products and farm supplies as permitted under present law is to be continued.

THE COUNCIL'S POSITION

In testimony before your Subcommittee on July 25, 1966, the Council detailed
its reasons in opposition to the proposals to narrow the substantive scope of this
exemption. Those reasons are equally valid today and we shall not take your time
to repeat them now. But we stated then and we emphasize again that:
"The Council has not taken and does not now take a position of blind opposi-

tion to constructive steps within the scope of this exemption as interpreted by
the Court to prevent abuses and unlawful operations thereunder by unqualified
organizations or persons. We would support such steps and we believe such steps
can be taken by the Commission that would be effective under its present
authorities."
As a matter of fact, many Council members own no trucks at all which move in

interstate commerce. Cooperatives are among the best customers of the railroads
and regulated motor carriers and have contributed substantially to their un-
precedented growth and their financial well being. However, increasingly Council
members have found it necessary to acquire and operate trucks because of the
inadequacy or unavailability of regulated carriers to furnish the complete services
required. In many cases, they transport their own property, exempt agricultural
.commodities or property of other cooperatives where available, to provide a loaded
round-trip movement.
But in those cases where a balanced loaded movement is essential for efficient

And economical performance of the cooperative's services to its members and
farm-related property is not available, then other property is handled to reduce
the cost of supplies or increase the net returns to the farmer from the marketing

of his products. It is this right under present law to such incidental and necessary

hauling of non-farm related property that the Council supports. The Council does

not support or condone in any manner or to any extent whatsoever illegal or

'unauthorized operations purported to be conducted under Sec. 203(b) (5).

THE COUNCIL'S PROPOSAL

A central theme of the testimony before your Committee last July by those

supporting the. Commission's position was that the Commission under its present

powers cannot effectively administer the Act with respect to those purporting to

operate under Sec. 203(b) (5). It was claimed that the Commission is unable to

readily identify those purporting to operate under the exemption and cannot under

existing law obtain prompt access to the pertinent books and records of those

-.claiming to operate thereunder in order to determine their eligibility and the

lawfulness of their operations.
Regardless of the merits of these claims, the Council recognizes that the claims

in themselves present a problem which neither your Committee nor the farmer-

owned and farmer-controlled cooperatives represented in the Council membership

can properly ignore or treat lightly. Accordingly, the Council during the past year

has devoted its efforts to developing constructive suggestions to clarify points in

the exemption which we believe warrant clarification and to vest the Commission

with indisputable authority to administer this exemption effectively. The Council's

.affirmative suggestions are incorporated in an amended Policy Statement entitled
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"Agricultural Cooperative Truck Exemption" 4 adopted by the Official Delegates
of Council members at the Council Annual Meeting, January 18, 1967. A proposal
entitled "A Bill to Amend Section 203(b) (5) and 220 of the Interstate Commerce
Act, as Amended" 5 designed to implement the Council's position as set forth in
the Council's Policy Statement is herewith submitted and recommended for your
favorable consideration.

EXPLANATION AND JUSTIFICATION

The rest of this statement will be devoted to an explanation and justification
of the separate provisions of this proposed bill.

Section I would add a new paragraph after the present language in Section 203
(b) (5). Since this Section 1 is the real heart of the bill I shall deal with each clause
in the paragraph under a separate heading for purposes of clarity and easier
understanding.

REQUIRED NOTICE

This provision would reqiiire "that any such cooperative association or federa-
tion of cooperative associations which transports property other than its own and
that of its members, farm products and farm supplies for non-member farmers, and
commodities exempt under clause (6) of this subsection, shall notify the Interstate
Commerce Commission, Washington, D.C. by first class mail, postage prepaid, of
its intent to transport such other property prior to commencing such other transporta-
tion." (Emphasis supplied.)
Under this provision, the cooperative or federation would be required to give

the prior notice to the Commission of its intention to haul any property of a type
which the Commission in its bill would outlaw. But we have spelled out for clarity
and to reduce the likelihood of future litigation precisely the types of property
which might be transported under the exemption without notice being required.
The cooperative can certainly transport its own" property without notice—

and private carrier can do this.
There should be no dispute over the transportation by the cooperative of

property of "its members" without notice. But we would make clear on the one
point that might be raised that we mean the transportation of property of the
member as a 'farmer." If a member is a farmer and also is in the "construction
business," the gasoline transported to the member for use in his farming operation
would not require the notice—the gasoline transported to the member for use in
his "construction business" would require the notice.

Certainly there can be no valid objection to the cooperative transporting
"farm products and farm supplies for non-member farmers" without giving notice.
Even the Commission-sponsored bill, S. 752, places its unqualified stamp of
approval upon such transportation by cooperatives.

Finally, the property excluded from the requirement for giving notice to the
Commission is commodities exempt under clause (6) of this subsection." Section.
203(b) (6) of the Interstate Commerce Act, commonly referred to as the "Agri-
cultural Commodities Exemption" exempts from economic regulation by the
Commission "motor vehicles,' without regard to who owns, controls or operates
the vehicles, which are "used in carrying" livestock, fish or agricultural commodi-
ties specifically listed as "exempt' in that subsection. This exemption applies.
equally and uniformly to the motor vehicles of railroads, common motor carriers,
proprietary corporations, and anyone else so long as the vehicles are loaded with
the property listed as "exempt" in the statute. Certainly no valid or equitable
question can be raised concerning the motor vehicles of cooperatives transporting
"exempt" commodities without their being singled out for discriminatory
treatment.

But, under the Council's proposal, if a cooperative or federation of cooperatives-
intends to transport any property other than that named and explaned above, it
must give the required notice to the Commission prior to the beginning of the,
transportation of any "such other property."
What would be the effect of failure of a cooperative or federation of cooperatives

to give the required notice prior to "commencing such other transportation"?
This notice requirement would in our view become an integral part of the require-
ments for operation under the exemption and if the requirement as to notice was
not met, qualification under the exemption would be lacking and the various
remedies in the Act for operating for-hire in interstate commerce without the-
required authority would be available to the Commission.

4 See Appendix III.
See Appendix IV.
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One other question might be raised concerning the "required notice." Suppose a
truck loaded with furniture is stopped on the highway by a representative of the
I.C.C. or a state regulatory commission pursuant to the state commission's co-
operative agreement with I.C.C. for enforcement of laws pertaining to highway
transportation. The driver of the motor vehicle admits that he is transporting the
furniture for compensation, that he has no operating authority from the Commis-
sion but claims that the transportation is being performed under Section 203 (b) (5).
If there is no evidence presented by the driver that the required notice has been
mailed to the I.C.C. prior to the beginning of this transportation of "other prop-
erty" the rebuttable presumption would be, in our view, that there has not been
compliance with the statutory requirement. The further question may be raised
why we do not include in the proposal a requirement that a copy of the notice to
the Commission must be carried on the motor vehicles of the cooperatives subject
to the requirement. Such a matter, we believe, is properly one to be dealt with by
the administrative agency through reasonable and clear regulations once Congress
has established the substantive policy requirement.

NECESSARY AND INCIDENTAL TEST

The second clause in the paragraph added by Sec. 1 of the Council's proposal
provides that any cooperative or federation of cooperatives which transports
"such other property" as defined therein and discussed above "shall limit its
transportation of such other property in any fiscal year of such association or
federation to that which is incidental to its primary transportation operation and
necessary for its effective performance."

This clause deals directly with and would settle the principal issue before your
Committee at these hearings. It would make clear that an otherwise qualified co-
operative could, to the extent and only to the extent "incidental to" and "necessary
for" the effective performance of its primary transportation operations,transport
"other property." It should be noted that under the law as interpreted by the
Courts, the cooperative's "primary transportation operations" must be within
the scope of "farm business services."
We will anticipate one objection which may be raised to this provision. It may

be claimed that these terms "necessary for" and "incidental to" as used herein
are not precise and definitive in themselves and would make administration by
the Commission on a case-by-case basis difficult. Congress in its wisdom has
enacted many laws which prescribe the basic requirement and has left it to the
administering agency as a part of its administrative functions to prescribe the
specific detailed guidelines within the framework of the basic statutory criteria.
There can be no doubt that the Commission, with the present case history under-
lying the interpretation of this exemption and aided, too, by legislative guidance
included in Committee reports which no doubt would accompany such enactment,
could issue very clear guidelines as to the transportation that could and that which
could not be performed under this clause. As a matter of fact, the Commission in
two recent decisions ° has demonstrated that the "necessary and incidental"
test as enunciated in the Northwest case is clear and readily enforceable because in
those two cases that test has been applied by the Commission. The decisions in
both of these cases, favorable in one to the cooperative, Cache Valley, and un-
favorable to the cooperative in the other, Edgerton, have been accepted by the
associations involved and by the Council, an intervener in both cases as a reason-
able application by the Commission of the "necessary and incidental" test. Only
belated petitions of common motor carrier associations in both cases, and a
petition of railroad interveners in one are delaying these Commission decisions
from being final.

THIRD CLAUSE

There are four points which are not entirely clear in the present wording of
Section 203(b) (5). The third clause in Sec. 1 of the Council proposal would clarify
these points in the interest of more effective administration.
The clause provides that any cooperative association or federation of coopera-

tive associations which transports such other property, "shall not transport for hire
in any fiscal year of such association or federation a quantity of property for non-
members (including property transported for or on behalf of the United States
Government or any agency or instrumentality thereof) which in terms of either

6 Cache Valley Dairy Association—Investigation of Operations Docket No. MC-C-3876. Report of the
Commission on Reconsideration served May 2, 1967. Edgerton Cooperative Oil Association—Investigation
of Operations Docket No. MC-C-4570. Report of the Commission, Division 1 served May 25, 1967.
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revenue or tonnage, exceeds the total quantity of property it transports for
itself and its members in such fiscal year."

POINT 1-FISCAL YEAR BASIS

The requirement in the Marketing Act that the value of non-member business
shall not exceed member business would, under the Council proposal, be based on
the operations of each fiscal year of the cooperative association or federation. The
statute is now silent on that point.

POINT 2-MOTOR TRANSPORTATION BUSINESS CONSIDERED SEPARATELY

Under existing law there is no requirement that the motor transportation
activities of a cooperative must be considered separate from the other business of
the cooperative in determining member and non-member business. Thus, a,
cooperative might conduct a major portion of its marketing and purchasing busi-
ness with members and a major portion of its transportation business with non-
members and still meet the requirement that non-member business shall not exceed
its member business. Under the Council's proposal, the motor transportation
business of the cooperative for this purpose would be considered separately from
the other business of the cooperative.

POINT 3-REVENUE OR TONNAGE

Under existing law, the determination of whether non-member business exceeds
member business is based on the "amount" in terms of "value." These quoted
words are from the present wording of the Agricultural Marketing Act and their
use may present a problem in measuring whether the "non-member" motor
transportation under this exemption exceeds the "member" motor transportation.
To clarify this point the Council's proposal provides that the determination shall
be made 'in terms of either revenue or tonnage."

If the cooperative's records reflect both "revenue" from and "tonnage" of motor
transportation for itself and for both "members" and "non-members," then such
non-member transportation cannot exceed the member transportation in terms
of either revenue or tonnage. But there are cases where the cooperatives may have
no separate "revenue" record of that transportation performed in transporting
its own property or that of its members because no separate charge is made for
such transportation. In such cases, the determination would be made on the
basis of tonnage.
In short, if the cooperative's records show the transportation in terms of both

revenue and tonnage, both tests must be met. If the cooperative's records show the
transportation for members and non-members in either revenue or tonnage (one,
but not both), then the determination of member and non-member business is
made on the basis of that shown by the cooperative's records.

POINT 4-U.S. GOVERNMENT BUSINESS

The fourth point accomplished by the third proviso in the paragraph added by
Section 1 of the Council's bill is a specific provision that in computing the member
and non-member motor transportation of a cooperative under Sec. 203(b) (5),
"property transported for or on behalf of the United States Government or any
agency or instrumentality thereof" shall be counted as non-member business.
A provision in the Agricultural Marketing Act of 1929, as amended, defining

the cooperatives entitled to the exemption under Sec. 203(b) (5) reads as follows:
"All business transacted by any cooperative association for or on behalf of the

United States or any agency or instrumentality thereof, shall be disregarded in
determining the volume of member and nonmember business transacted by such
association."

This provision was added to the Marketing Act by the Congress in the "Farm.
Credit Act of 1935," (Pub. L. 87, 74th Cong., June 3, 1935) to "enable the Govern-
ment and governmental agencies to use the facilities of large cooperative pur-
chasing and marketing associations without jeopardizing the status of such
associations under the Capper-Volstead Act and the Agricultural Marketing
Act." 7 It is well-known in the agricultural community that in the mid-thirties
and even later, a large part of the business of many cooperatives consisted of
storing farm products acquired by the government under the price-support
programs approved by the Congress. Hence, with such storage business done by

7 H. Rept. 84, 74th Cong. 5 (1935):
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many cooperatives with the U.S. Government, a nonmember, far exceeding that
done with the cooperative's own members, Congress recognized the justification
for the enactment of this provision to prevent the disqualification of many co-
operatives, otherwise qualified, under the Marketing Act.

Since the establishment of a policy by the Department of Defense effective in
December, 1966, to consider the use of the motor vehicles of qualified cooperatives
for the lawful transportation of cargo for the account of the Department of
Defense, it has been claimed that cooperatives could transport Department of
Defense property without limitation because of this provision in the Marketing
Act that provides for the disregarding of business transacted with the Government
in determining the volume of member and non-member business. This claim is
patently incorrect because a cooperative can lawfully engage in the transportation
of non-farm related property to the extent and only to the extent that it is shown
to be "incidental to' and "necessary for" the effective performance of the farm-
related transportation.
However, recognizing that this provision was included in the Marketing Act for

a purpose entirely unrelated to the transportation operations of farmer coopera-
tives and that transportation performed by cooperatives for the government
within the scope of this exemption should be counted as non-member business, a
provision that would gain this result has been included in the proposed bill.

SECTION 2-INSPECTION OF PERTINENT BOOKS AND RECORDS

Section 2 of the Council's proposed bill would add a new subsection (g) to
Sec. 220 of the Interstate Commerce Act as follows:
"(g) The Commission or its duly authorized special agents, accountants or

examiners shall, during normal business hours, have access to and authority,
under its order, to inspect, examine and copy any and all accounts, books, records,
memoranda, correspondence and other documents pertaining to motor vehicle
transportation of a cooperative association or federation of cooperative associations
which is required to give notice to the Commission pursuant to the provisions of
Sec. 203(b) (5) of this Part;

"Provided, however, That the Commission shall have no authority to prescribe
the form of any accounts, records or memoranda to be maintained by a cooperative
association or federation of cooperative associations."

This provision would give unquestioned authority to the Commission to have
access to all pertinent motor transportation records of a cooperative association
or a federation of cooperative associations which "is required" to give notice to
the Commission under the provision we have recommended. Under the provision
if a cooperative transports 'such other property" and thereby is "required" to
give notice to the Commission, the Commission shall have access to and authority
to inspect the cooperative's pertinent records, even though the "required" notice
has not been given.

This provision should remove all questions concerning the Commission's
authority in this area about which there was much difference of opinion expressed
by those testifying before your Committee last July.

SECTION 3-EFFECTIVE DATE

This section provides that the amendments proposed shall take effect on the
180th day after the enactment of the Act. It is our belief that the six months
proposed is not an unreasonable length of time for information concerning these
amendments to reach and be understood by the cooperatives, particularly the
small ones in the country, which would be affected by its provisions.

CONCLUSION

The Council presents these recommendations to your Committee in recognition
of its responsibility to make constructive suggestions to get this controversy
behind us. The Council took a prominent part in 1958, along with other national
farm organizations, in recommending a course of action to the Senate Surface
Transportation Subcommittee, which in large part was incorporated in the
Transportation Act of 1958, namely, to draw a line on the scope of exemption
in Sec. 203(b) (6) of the Act, where it was then, as interpreted by the Courts.
There has been very little litigation or difficulty expressed by the Commission
in administering Sec. 203(b) (6) since that time. Our recommendation to your
Committee today is along the same line—place your stamp of approval on the

83-442-67----3
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scope of this exemption in Sec. 203(b) (5) as presently interpreted by the Courts
and consistent with the interpretations by the Farm Credit Administration
and adopt the Council's additional recommendations for clarifying the exemption
and vesting the Commission with indisputable authority to administer it effec-
tively.
We appreciate the opportunity to present the Council's recommendations to

your Committee.
APPENDIX I

INTERSTATE COMMERCE ACT, PART II, SECTION 203(b) (5)

Section 203(b): "Nothing in this part, except the provisions of section 203
relative to qualifications and maximum hours of service of employees and safety
of operation or standards of equipment shall be construed to include . . . (5) motor
vehicles controlled and operated by a cooperative association as defined in the
Agricultural Marketing Act, approved June 15, 1929, as amended, or by a federa-
tion of such cooperative associations, if such federation possesses no greater
powers or purposes than cooperative associations so defined;

APPENDIX II

SECTION 15(a) OF THE AGRICULTURAL MARKETING ACT

Approved June 15, 1929, as amended (49 Stat. 317, 12 U.S.C.A. 1141j(a))

As used in this act, the term "cooperative association" means any association
in which farmers act together in processing, preparing for market, handling, and/or
marketing the farm products of persons so engaged, and also means any associa-
tion in which farmers act together in purchasing, testing, grading, processing,
distributing, and/or furnishing farm supplies and/or farm business services:
Provided, however, That such associations are operated for the mutual benefit of
the members thereof as such producers or purchasers and conform to one or both
of the following requirements:

First. That no member of the association is allowed more than one vote because
of the amount of stock or membership capital he may own therein; and

Second. That the association does not pay dividends on stock or membership
capital in excess of 8 per centum per annum.
And in any case to the following:
Third. That the association shall not deal in farm products, farm supplies, and

farm business services with or for nonmembers in an amount greater in value
than the total amount of such business transacted by it with or for members.
All business transacted by any cooperative association for or on behalf of the
United States or any agency or instrumentality thereof shall be disregarded in
determining the volume of member and nonmember business transacted by such
association.

APPENDIX III

POLICY OF NATIONAL COUNCIL OF FARMER COOPERATIVES APPLICABLE TO CO-
OPERATIVE ASSOCIATION MOTOR VEHICLE EXEMPTION

Agricultural Cooperative Truck Exemption (Adopted January 18, 1967)

The National Council supports the exemption from economic regulation by the
ICC of motor vehicles controlled and operated by a "cooperative association" as
defined in the Agricultural Marketing Act of 1929, as amended, or by a federation
of such cooperative associations, as set forth in Section 203(b) (5), Part II, Inter-
state Commerce Act, and opposes any change therein either by legislation or by
administrative interpretation which would narrow the scope of such exemption.
However, the Council is opposed to attempted operations under a claim of

exemption under Section 203(b) (5) by those who do not qualify thereunder. As
an aid in enforcing the law, the Council will support legislation requiring those
claiming such exemption and transporting for-hire in interstate commerce property
other than that of their members, incidental transportation of property of non-
member farmer patrons and commodities exempt under Section 203(b) (6), to
notify the Interstate Commerce Commission of such transportation and will
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support legislation authorizing the Interstate Commerce Commission to inspect
records pertaining to such transportation.
The Council will also support legislation providing that for the purpose of

Section 203(b) (5) only and in no wise amending the present provisions of the
Agricultural Marketing Act of 1929, as amended, the motor transportation per-
formed by a cooperative association or a federation of cooperative associations
for or on behalf of the U.S. or any agency or instrumentality thereof shall be
considered as non-member business and only the motor transportation iii terms
of either revenue or tonnage shall be considered in determining member and non-
member business under Section 203(b) (5).
For purposes of this statement, a federation of cooperative associations shall

be construed to include a cooperative association whose members are entirely
other cooperative associations or both cooperative associations and persons.
The authorization herein includes support or initiation of legislation.

APPENDIX IV

A BILL RECOMMENDED BY NATIONAL COUNCIL OF FARMER COOPERATIVES TO
SENATE SURFACE TRANSPORTATION SUBCOMMITTEE—JULY 24, 1967

A BILL To amend sections 203(b)(5) and 220 of the Interstate Commerce Act, as amended

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That Clause (5) of subsection (b) of Section 203 of
the Interstate Commerce Act, as amended, is further amended by deleting the
semicolon at the end thereof and adding the following language:
": Provided, That any such cooperative association or federation of cooperative

associations which transports property other than its own and that of its members,
farm products and farm supplies for non-member farmers, and commodities ex-
empt under clause (6) of this subsection, shall notify the Interstate Commerce
Commission, Washington, D.C., by first-class mail, postage prepaid, of its intent
to transport such other property prior to commencing such other transportation;
shall limit its transportation of such other property in any fiscal year of such asso-
ciation or federation to that which is incidental to its primary transportation opera-
tion and necessary for its effective performance; and shall not transport for hire in
any fiscal year of such association or federation a quantity of property for non-
members (including property transported for or on behalf of the United States
Government or any agency or instrumentality thereof) which in terms of either
revenue or tonnage, exceeds the total quantity of property it transports for itself
and its members in such fiscal year:"

Section 2. Section 220 of the Interstate Commerce Act, as amended, is further
amended by adding the following immediately after subsection (f):
"(g) The Commission or its duly authorized special agents, accountants or ex-

aminers shall, during normal business hours, have access to and authority, under
its order, to inspect, examine and copy any and all accounts, books, records,
memoranda, correspondence and other documents pertaining to motor vehicle
transportation of a cooperative association or federation of cooperative associa-
tions which is required to give notice to the Commission pursuant to the provisions
of Section 203(b) (5) of this Part:
"Provided, however, That the Commission shall have no authority to prescribe

the form of any accounts, records or memoranda to be maintained by a coopera-
tive association or federation of cooperative associations."

Section 3. The amendments made by this Act shall take effect On the 180th day
after the enactment of this Act.

Mr. HAICMANSON. The issue before your committee has been
made entirely clear, and I shall not take any time in restating that
issue.
In deference to the other witnesses who are to follow, I will come

immediately to the affirmative proposal that I would like to present
on behalf of the National Council of Farmer Cooperatives.
In recognition of the discharge of that responsibility to which you

have just referred, because of our recognition of the importance of
our national transportation system, of the common carriers in the
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motor carrier field, the railroads, and all segments of the regulated
carrier industry, we have come forward with this proposal that we
believe will enable your committee and the Congress to take due
regard of all of the segments that make up the national interest to be
protected and to be dealt, with properly.
Now, in testimony before your committee—I am reading from my

statement—on July 25, 1966, the Council detailed its reasons for its
position opposing proposals to narrow this exemption as presently
interpreted by the courts, and I shall not take any more of your time
to repeat that.
We stated 1 year ago, and I want to repeat today:

The council has not taken and does not now take a position of blind opposition
to constructive steps within the scope of this exemption as interpreted by the
Court to prevent abuses and unlawful operations thereunder by unqualified
organizations or persons. We would support such steps and we believe such
steps can be taken by the Commission that would be effective under its present
authorities.

As a matter of fact, many council members own no trucks at all
which move in interstate commerce. Cooperatives are among the best
customers of the railroads and regulated motor carriers and have
contributed substantially to their unprecedented growth and their
financial well being.

However, increasingly, council members have found it necessary to
acquire and operate trucks because of the inadequacy or unavailability
of regulated carriers to furnish the complete services required. In
many cases, they transport their own property, exempt agricultural
commodities or property of other cooperatives where available, to
provide a loaded round-trip movement.
But in those cases where a balanced loaded movement is essential

for efficient and economical performance of the cooperative's services
to its members and farm-related property is not available, then other
property is handled to reduce the cost of supplies or increase the net
returns to the farmer from the marketing of his products.

It is this right under present law to such incidental and necessary
hauling of non-farm-related property that the council supports. The
council does not support or condone in any manner or to any extent
whatsoever any illegal or unauthorized operations purported to be
conducted under this exemption.

THE COUNCIL'S PROPOSAL

A central theme of the testimony before your committee in the
4-day hearings as you will recall, Mr. Chairman, by those supporting
the Commission's position was that the Commission under its present
powers cannot effectively administer the act with respect to those
purporting to operate under this exemption.
A second claim made was that the Commission is unable to have

ready access to the records of those who are claiming to operate under
the exemption in order to determine whether or not they qualify or
are engaging in lawful operation.

Regardless of the merits of these claims, the council recognizes
that the claims in themselves present a problem which neither your
committee nor the farmer-owned and farmer-controlled cooperatives
represented in the council membership can properly ignore or treat
lightly.
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Accordingly, the council during the past year has devoted its efforts
to developing constructive suggestions to clarify points in the exemp-
tion which we believe warrant clarification and to vest the Commis-
sion with indisputable authority to administer this exemption effec-
tively.
The council's affirmative suggestions are incorporated in an amended_

policy statement entitled "Agricultural Cooperative Truck Exemp-
tion," which is included as appendix III, which was adopted by the
official delegates of council members at the last annual council meeting
in January.
A proposal entitled "A bill to amend sections 203(b) (5) and 220 of

the Interstate Commerce Act, as amended," is attached as appendix
IV.
Mr. Chairman, it would be unnecessary, unless you and members

of the committee desire to do so, to turn to that, because I shall refer
to each clause in that and cover it in its entirety as I complete my
statement.

Senator LAUSCHE. You proceed as you have just indicated.
Mr. HARMANSON. Section 1 would add a new paragraph after thepresent language in section 203(b)(5)—that is, the exemption as itnow stands. Since section 1 is the real heart of the bill, I shall deal

with each clause in the paragraph under a separate heading for pur-
poses of clarity and easier understanding.

REQUIRED NOTICE

This provision would require—andI quote from our proposed bill—"that any such cooperative association or federation of cooperativeassociations"—and "such" means a cooperative association or federa-tion as defined in section 203(b) (5), the basis of which is the Agricul-tural Marketing Act—"which transports property other than itsown"—and now everything in the series that follows is modified bythe "other than"—"other than its own and other than that of itsmembers, other than farm products and farm supplies for nonmem-ber farmers, and other than commodities exempt under clause (6) ofthis subsection"—if the cooperative or federation transports propertyother than those enumerated—"shall notify the Interstate CommerceCommission, Washington, D.C., by first-class mail, postage prepaid,of its intent to transport such other property prior to commencing"—not after but prior to commencing—"such other transportation."
Under this provision the cooperative or federation would be required

to give the prior notice to the Commission of its intention to haul any
property of a type which the Commission in its bill would outlaw, as
we understind the Commission bill. But we have spelled out for
clarity and to reduce the likelihood of future litigation, which has been
pretty costly with respect to this exemption both to cooperatives and
to the government in the last 5 or 6 years, precisely the types of prop-
erty which might be transported under the exemption without notice
being required.
The cooperative can certainly transport "its own" property without

notice. Any private carrier, any business corporation in this country,
can do that.
There should be no dispute over the transportation by the coopera-

tive of property of "its members" without notice.



34

Now, then, I would make clear on this point—and this has been a
very crucial point in some of this litigation around this exemption—
that we mean the transportation of property of the member as a farmer.
And this is not a theoretical point. This is a practical point.

If a member is a farmer and is also in the construction business—
and this is not unusual—the gasoline transported to the member for
use in his farming operation would not require the notice. But the
gasoline transported to the member for use in his construction business
would require the notice.
Senator PEARSON. Why do you want to give notice to the ICC of

intent to haul? What is the purpose?
Mr. HARMANSON. In order that the ICC might know who are on

the highways of the country in their trucks transporting property
other than farm products, farm supplies, and farm-related property.
Senator PEARSON. What good is that knowledge to the ICC?
Mr. HARMANSON. To enable them to enforce the act, to clothe

them with sufficient authority, which they claim they do not now have,
to identify these operators.
And then there is another provision which would give them ready

access to the books and records of such motor carriers.
It is in the interest of more effective administration and to keep

the "bad boys" that they say are trying to engage in public transporta-
tion on the highways of the country under the guise of this exemption—
to get them out of business and get them out fast.
Senator PEARSON. Are there such organizations, so-called bad

guys, existing now?
Mr. HARMANSON. What is that?
Senator PEARSON. Are there some so-called bad guys, to use your

words, existing now?
Mr. HARMANSON. Well, I do not know, but I know that the trade

papers of the country and even some of the daily papers in the past
year, report that there are an increasing number of individuals and
organizations that are cropping up here and there purporting to
transport 

Senator PEARSON. But as General Counsel you know of none now?
Mr. HARMANSON. No, sir; I do not know of any.
Senator PEARSON. I hope you will go ahead and make it clear to

me, because at first blush I don't sec 
Mr. HARMANSON. Well, you have had the testimony from the

Commission this morning that they have an increasing number of
cases arise. But they don't know. They are working on them as fast
as they can.
Senator PEARSON. GO ahead.
Senator LAUSCHE. To clarify how this discussion arises, didn't

we have before us a bill last year intending to reach organizations that
held themselves out as cooperatives when, in fact, they were not?
Weren't there hearings in which it was described that a Texas group
was holding itself out under the mask of being a cooperative but when
in truth it was a strictly private organization?
Am I correct about that?
Mr. SENDER. Yes, sir.
Senator LAUSCHE. What was that bill?
Mr. SENDER. S. 1729.
Mr. HARMANSON. I can help you, Mr. Chairman, on that. The

Commission bill last year specifically provided that before any organi-
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zation could operate under this exemption it would have to apply to
and be certified by the Commission as eligible thereunder.
And then the Northwest decision had come out just before the testi-

mony or sometime before it. And at the hearings the Chairman of the
Commission last July amended that certification proposal to provide
in addition that which is provided in the bill before you today, S. 752,
to limit the transportation for nonmembers of any organization
qualified thereunder to farm products, farm supplies, and farm-related
traffic.
Senator LAUSCHE. I want to follow up what Senator Pearson asked.
A cooperative shall have the right to backhaul nonagricultural

goods when it is necessary for its survival, providing it doesn't consti-
tute more than 50 percent of its business—is that a correct statement
of what the bill 
Mr. HARMANSON. Well, the 50 percent, Mr. Chairman—the require-

ment of the Agricultural Marketing Act is that the nonmember
business—and I'm giving it to you in substance—shall not exceed the
member business. But the Ninth Circuit Court of Appeals in the
Northwest decision said that it is inconceivable that the nonmember
non-farm-related traffic could even approach 50 percent and still be
merely incidental to the primary agricultural haul.
So there is a lot of confusion over the 50-percent business. There are

a lot of reports going around the country that cooperatives can haul
up to 50 percent of their total business in this traffic that is competitive
with the common carrier, the non-farm-related traffic. But the act as
interpreted by the courts does not say that. It must be limited within
that 50 percent to the extent and only to the extent 

Senator LAUSCHE. I ask you again what Senator Pearson asked you.
Why do you feel that the provision requiring notice to the Commission
of a purpose on the part of the cooperative to haul in the manner that
was declared allowable by the Northwest decision is needed?
Mr. HARMANSON. Because the bona fide cooperatives of the country

that are truly farmer-owned and farmer-controlled—the same defini-
tion for this exemption is the definition that must be met to be a
member of the National Council of Farmer Cooperatives. They want
to get on with the business of marketing the farmer's products and
purchasing his supplies, and they are tired of all this press coverage
that we have gotten that is unfavorable to cooperatives. That is
rubbing off on the bona fide cooperatives in the country.
So the recommendation is made to 
Senator PEARSON. How would notice help you there?
Mr. HARMANSON. It would help 
Senator PEARSON. How would notice help you there?
Mr. HARMANSON. If you will let me continue with the statement,

I may bring out the point of how it will be helpful.
Senator PEARSON. I am sorry. Go ahead.
Mr. HARMANSON. If I may do so, it may clear up the question.
Senator LAUSCHE. I don't think there is any hostility towards your

views. We are just making inquiry to get the matter clear.
Mr. HARMANSON. I am trying to be as helpful to the Senator as I

can.
Senator PEARSON. I understand. Go ahead.
Mr. HARMANSON. Finally, the property excluded from the require-

ment for giving notice to the Commission is "commodities exempt
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under clause (6) of this subsection." Section 203(b) (6) of the Interstate
Commence Act, commonly referred to as the "Agricultural Commodi-
ties Exemption," exempts from economic regulation by the Com-
mission "motor vehicles," without regard to who owns, controls, or
operates the vehicles, which are "used in carrying" livestock, fish, or
agricultural commodities specifically listed as exempt in that
subsection.
This exemption applies equally and uniformly to the motor vehicles

of railroads, common motor carriers, proprietary corporations, private
carriers, and anyone else so long as the vehicles are loaded with the
property listed as "exempt" in the statue. That is 203(b) (6).

Certainly no valid or equitable question can be raised concerning
the motor vehicles of cooperatives transporting exempt commodities
without their being singled out for discriminatory treatment.
But, under the council's proposal, if a cooperative or federation

of cooperatives intends to transport any property other than that
named and explained above, it must give the required notice to the
Commission prior to the beginning of the transportation of any
"such other property."
What would be the effect of failure of a cooperative or federation

of cooperatives to give the required notice prior to "commencing
such other transportation"? This notice requirement would in our
view become an integral part of the requirements for operation under
the exemption, and if the requirement as to notice was not met,
qualification under the exemption would be lacking and the various
remedies in the act for operating for-hire in interstate commerce
without the required authority would be available to the Commission.
They would not qualify under the exemption if they did not give

the notice required before hauling nonrelated farm products.
One other question might be raised concerning the required notice."

Suppose a truck loaded with furniture or beer, which is one of the
items brought out in one of these cases that the cooperative hauled
on the backhaul, is stopped on the highway by a representative of the
ICC or a State regulatory commission pursuant to the State com-
mission's cooperative agreement with ICC for enforcement of laws
pertaining to highway transportation. The driver of the motor vehicle
admits that he is transporting the furniture for a furniture dealer for
compensation, that he has no operating authority from the Com-
mission but claims that the transportation is being performed under
section 203(b) (5).

If there is no evidence presented by the driver that the required
notice has been mailed to the ICC prior to the beginning of this
transportation of "other property," the rebuttable presumption
would be, in our view, that there has not been compliance with the
statutory requirement.
The further question may be raised why we do not include in the

proposal a requirement that a copy of the notice of the Commission
must be carried on the motor vehicles of the cooperatives subject to
the requirement. Such a matter, we believe, is one of detail to be
dealt with by the administrative agency through reasonable and
clear regulations once Congress has established the substantive
policy requirement.

Senator LAUSCHE. A question for the purpose of clarifying the
record. Would there be more than one notice required to the Corn-
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mission or only the initial one indicating a purpose to engage in
this type of service?
Mr. HARMANSON. Under the council's proposal, only one. This was

considered at great length. I don't want to prolong this.
Senator LAUSCHE. No, no. That answers the question. That is 
Mr. HARMANSON. Once.
Senator LAUSCHE. There wouldn't have to be one for each load

that is carried?
Mr. HARMANSON. Not for each load nor each year, but just once

if you decide that you are going to engage in any of this.

NECESSARY AND INCIDENTAL TEST

The second clause in the paragraph added by section 1 of the
council's proposal provides that any cooperative or federation of
cooperatives which transports "such other property" as defined therein
and discussed above "shall limit its transportation of such other
property in any fiscal year of such association or federation to that
which is incidental"—that is the other part—" to its primary trans-
portation operation and necessary for its effective performance."

This clause deals directly with and would settle the principal issue
before your committee at these hearings. It would be directly pre-
sented. It would make clear that an otherwise qualified cooperative
could, to the extent and only to the extent "incidental to" and 'neces-
sary for" the effective performance of its primary transportation
operations transport "other property."

It should be noted that under the law as interpreted by the courts,
the cooperative's "primary transportation operations must be
"farm business services." Those are the words used in the Agricul-
tural Marketing Act which is the basis of the exemption in 203(b)(5).
We will anticipate one objection which may be raised 
Senator LAUSCHE. Well, that would mean that the services rendered

must be in farm business or in activities incidental to and necessary
for the effective performance of its primary transportation operations?
Mr. HARMANSON. Yes, sir. But, as you summarize, they use now

the term "farm-related businesses," primarily farm operation.
Please understand, Mr. Chairman, that I have enumerated and

attempted to spell those out earlier in the draft so there would be no
mistake and basis for litigation in future years.
Senator LAUSCHE. Yes.
Mr. HARMANSON. Now, then, the objection we anticipate. It may

be claimed that these terms "necessary for" and "incidental to" as
used herein are not precise and definite in themselves and would make
administration by the Commission on a case-by-case basis difficult.

Congress in its wisdom has enacted many laws which prescribe the
basic requirement and has left it to the administering agency as a
part of its administrative functions to prescribe the specific detailed
guidelines within the framework of the basic statutory criteria. There
can be no doubt that the Commission, with the present case history
underlying the interpretation of this exemption and aided, too, by
legislative guidance included in committee reports which no doubt
would accompany such enactment, could issue very clear guidelines
as to the transportation that could and that which could not be per-
formed under this clause.
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As a matter of fact, the Commission in two recent decisions has
demonstrated that the necessary and incidental test as enunciated in
the Northwest case is clear and readily enforceable because in those two
cases that test has been applied by the Commission.
The decisions in both of those cases—and I have given the citations

of the cases, one decided May 2, 1967, in Cache Valley and then May
25, 1967, in Edgerton—favorable in one to the cooperative, Cache
Valley, and unfavorable to the cooperative in the other, Edgerton—
have been accepted by the associations involved and by the council,
an intervenor in both cases, as a reasonable application by the Com-
mission of the necessary and incidental test.
Only belated petitions of common motor carrier associations in both

cases, and a petition of railroad intervenors in one, are delaying these
Commission decisions today from being final.

THIRD CLAUSE

There are four points in the third clause, and I will summarize these
quickly.
The clause provides that any cooperative association or federation

of cooperative associations which transports such other property—
Shall not transport for hire in any fiscal year of such association or federation a

quantity of property for nonmembers (including property transported for or on
behalf of the United States Government or any agency or instrumentality thereof)
which in terms of either revenue or tonnage exceeds the total quantity of property
it transports for itself and its members in such fiscal year.

Point 1. It would make clear this member/nonmember business
would be determined on the basis of the fiscal year of the cooperative
In some of the cases they have selected a test period of 7 or 6
months. But this lets Congress put it down clearly to remove any
chance of misunderstanding that it would be on a fiscal year basis of
the cooperative.
Now, then, under present wording—point 2—of the Agricultural

Marketing Act you could take the revenue from the marketing busi-
ness, and the cooperative might have $5 million of marketing revenue,
the value of its marketing, as kept on its books, which you get from
marketing products and this might all be member business. But they
might also operate trucks.
And to give you an extreme example, the cooperative had $500,000

member marketing and $100,000 transportation operation of their
trucks—but all would be with nonmembers. Now, then, the wording
of the Marketing Act would permit this now. You would have the
$500,000 member on marketing which would be more than the $100,000
on transportation all with nonmembers.
But, point 2, the way we have worded this proposal, you would look

at the motor transportation of the cooperative only in computing
member and nonmember business and remove that ambiguity
presently in the act.
Revenue or tonnage. The proposal provides that the determination

of member and nonmember motor transportation business would be
made on the basis of either revenue or tonnage.
Point 4 is very important. The fourth point accomplished by 
Senator LAUSCHE. Just a moment. That is, when you render your

decision as to whether or not it is primarily engaged in private carrying
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of cargoes or carrying farm cargoes you use two tests? That is, whether
in terms of either revenue or tonnage the amount exceeds—that is, the
amount of goods carried falling strictly within the farm test exceeds—
that carried for the general public? Why do you use both the tonnage
and the revenue test?
Mr. HARMANSON. Because, Mr. Chairman, it is felt that some co-

operatives in the country that operate trucks—when they transport
their own goods

' 
their own goods that they have title to, under the

arrangement with the farmers, there may not be a separate transpor-
tation charge for such transportation.
Senator LATTSCHE. I see.
Mr. HARMANSON. And we put in the double test. If their books

show it both ways, they would have to meet both tests. If it only
shows it one way, they would have to meet that test. But it would
have to show it one way or the other.

Senator LAUSCHE. All right.
Mr. HARMANSON. The fourth point accomplished by the third

proviso in the paragraph added by section 1 of the council's bill is a
specific provision that in computing the member and nonmember
motor transportation of a cooperative under section 203(b) (5), "prop-
erty transported for or on behalf of the United States Government
or any agency of instrumentality thereof" shall be counted as non-
member business.
A provision in the Agricultural Marketing Act of 1929, as amended,

defining the cooperatives entitled to the exemption under section
203(b) (5) reads as follows:

All business transacted by any cooperative association for or on behalf of the
United States or any agency or instrumentality thereof, shall be disregarded in
determining the volume of member and non-member business transacted by such:
association.

This provision was added to the Marketing Act by the Congress in
the Farm Credit Act of 1935 (Public Law 87, 74th Cong., June 3,
1935) to—
Enable the Government and governmental agencies to use the facilities of large

cooperative purchasing and marketing associations without jeopardizing the
status of such associations under the Capper-Volstead Act and the Agricultural
Marketing Act.

That is a quotation from the House committee report accompanying
the enactment of that provision of the Farm Credit Act of 1935.

It is well known in the agricultural community that in the mid-
thirties, and even later, a large part of the business of many coopera-
tives consisted of storing farm products acquired by the Government
under the price support programs approved by the Congress. That
was particularly true with respect to the Middle West cooperatives,
in their grain marketing, and in the South of cotton. In many of these
all the business they had was storing cotton under the price support
programs for the Government in many years.
Hence, with such storage business done by many cooperatives with

the U.S. Government, a nonmember, far exceeding that done with the
cooperative's own members, Congress recognized the justification for
the enactment of this provision to prevent the disqualification of
many cooperatives, otherwise qualified under the Marketing Act.

Since the establishment of a policy by the Department of Defense
effective in December 1966, to consider the use of the motor vehicles
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of qualified cooperatives for the lawful transportation of cargo for the
account of the Department of Defense, it has been claimed that
cooperatives could transport Department of Defense property without
limitation because of this provision that I have quoted that is now in
the Agricultural Marketing Act that provides for the disregarding of
business transacted with the Government in determining the volume
of member and nonmember business.
This claim is patently incorrect because a cooperative can lawfully,

under present court interpretations, engage in the transportation of
non-farm-related property to the extent and only to the extent that it
can be shown it is incidental to and necessary for the effective per-
formance of their primary agricultural hauling.

However, recognizing that this provision was included in the
Marketing Act for purpose entirely unrelated to the transportation
operations of farmer cooperatives and that transportation performed
by cooperatives for the Government within the scope of this exemption
should be counted as nonmember business, the provision that I have
read you from the suggested bill would gain this result, so as to remove
any basis for the allegation that cooperatives under this new Depart-
ment of Defense policy can transport without limitation Government
business.

would like to just say that because of the importance of this matter
and the wide publicity that has been given to it, we contacted the
Defense Department and asked for the latest records on the extent of
hauling under this new policy of the Department.
I have a letter dated July 13 from the Director for Transportation

and IN arehousing Policy, Office of the Assistant Secretary of Defense,
responding to our inquiry. And our inquiry was predicated "in the
event such information is available to the public."
And this letter states that beginning in December, through June of

this year, the 7 months that this new policy of the Department has
been in effect to consider the use of eligible cooperatives in transporting
Department of Defense goods, there have been a total of 406 shipments
hauled for the Department of Defense by cooperatives, and the number
of cooperatives that have participated in that are three.
That would make an average, according to my computation, of a

total of 58 shipments per month that have been hauled by coopera-
tives since this program was inaugurated. 

iNow, then, this s the conclusion. I am finished with section 1 of our
draft.

SECTION 2—INSPECTION OF PERTINENT BOOKS AND RECORDS

Section 2 of the council's proposed bill would add a new subsec-
tion (g) to section 220 of the Interstate Commerce Act as follows:
(g) The Commission or its duly authorized special agents, accountants or

examiners shall, during normal business hours, have access to and authority,
under its order, to inspect, examine and copy any and all accounts, books, records,
memoranda, correspondence and other documents pertaining to motor vehicle
transportation of a cooperative association or federation of cooperative associations
which is required—I would emphasize those words "which is required"—"to
give notice to the Commission pursuant to the provisions of section 203(b) (5) of
this Part;

Provided, however, That the Commission shall have no authority to prescribe
the form of any accounts, records or memoranda to be maintained by a coopera-
tive association or federation of cooperative associations.
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Mr. Chairman, you will recall last year that you cross-examined
many witnesses on this question of whether under existing law the
the Commission had authority with dispatch and without delays in
going before the court to have access to the records of any coopera-
tives purporting to operate under this exemption on which they had
complaints.
You asked representatives of Commission. You asked me some

pointed questions. And you asked questions of other attorneys who
appeared before you. There were wide differences in view.
That is the reason that the council's proposal covers any coopera-

tives that intend to transport other property whether they give the
notice to the Commission or not—only if they are required to do so.
If a motor vehicle is stopped on the highways by a representative of a
State commission and the driver says he is hauling the non-farm-
related products, under the "cooperative association exemption,"
the Commission promptly could have access under this provision to
the books and records of such cooperative whether or not the required
notice had been given.

Senator LAUSCHE. I recall completely that discussion that took
place last year. The argument of the Commission was that it was a
cumbersome proceeding and that practically they were not able to
achieve their objective in trying to check the books of the different
cooperatives.
You propose a certain procedure which you feel will remove the

obstacles which the Commission described last year to have been in
existence. Is that right?
Mr. HARMANSON. And that is our sincere intention and belief.
Senator LAUSCHE. Sir?
Mr. HARMANSON. And that is our sincere intention and belief.
Now, in conclusion, the council presents these recommendations to

your committee in recognition of its responsibility to make construc-
tive suggestions to get this controversy behind us.
The council took a prominent part in 1958, along with other national

farm organizations, in recommending a course of action to the Senate
Surface Transportation Subcommittee, which in large part was in-
corporated in the Transportation Act of 1958, namely, to draw a line
on the scope of exemption in section 203(b) (6) of the act, where it
was then, as interpreted by the courts. That was enacted into the
law in tie Transportation Act of 1958.

There has been very little litigation or difficulty expressed by the
Commission in administering section 203(b) (6) since that time, al-
though there had been 10 years of litigation and court cases prior to
that time,
Our recommendation to your committee today is along the same

line: Place your stamp of approval on the scope of this exemption in
section 203(b) (5) as presently interpreted by the courts and con-
sistent with the interpretations by the Farm Credit Administration
and adopt the council's additional recommendations for clarifying the
exemption and vesting the Commission with indisputable authority to
administer it effectively.
We appreciate, Mr. Chairman and members of the committee,

the opportunity to present our suggestions to you.
Senator LAUSCHE. Senator Pearson.
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Senator PEARSON. I don't have any questions.
Senator LAUSCHE. Mr. Sender would like to ask a question or two.

Proceed, Mr. Sender.
Mr. SENDER. Mr. Harmanson, the first proviso in section 1 of your

proposal states an "incidental and necessary" test. Your proposal then
seems to state a quantity test. That is, the quantity for nonmembers
may not exceed the total quantity transported for members. Are
these alternatives? That is, may a cooperative haul 49 percent?
Mr. HARMANSON. Do you mean the revenue and tonnage alter-

natives?
Mr. SENDER. Yes, sir.
Mr. HARMANSON. No. Apparently I did not make that clear in

answer to the question of the chairman.
We put that in because it is our belief that in their practical opera-

tions, cooperatives in transporting the goods and property of their
members, and their own farm products or farm supplies, they may not
have a separate freight charge on the transportation for themselves
and their members. In selling for its members there may be just one
price, and it may not have a record that would be readily ascertainable
in disclosing, in terms of revenue dollars and cents, so you could
compute member and nonmember business in terms of revenue.
So we have put in the alternative but we do not have any pride as

to the perfection of this language. And in the legislative drafting, if the
intention is not clearly brought out, it could be changed.
But it would be one or the other. If the records show both, the co-

operative would have to meet both tests—revenue and tonnage.
There will be some cooperatives to testify before you at these hear-

ings that won't like this, but it went through the processes of our
Transportation Committee, and this is the considered and approved
judgment of the policy makers of the council.
You put it in in the alternative. If your records show both ways,

you meet it both ways. If it only shows it one way, then you would
meet the test of the member and non member on that basis.
Mr. SENDER. Would it be correct that, if the Commission—under

the regulations which you say the Commission could issue under your
proposal—determined that incidental and necessary" was, for ex-
ample, 20 percent, that that would rule rather than the next clause
about revenue or tonnage?
Mr. HARMANSON. You mean to fix a maximum limitation on inci-

dental? Well, that question has been kicked around during the past
year. Our people considered it. As I understood—we have had no
discussions directly with them—the regulated carriers have also con-
sidered a fixed maximum.

This is our position. The record insofar as we can ascertain on a
nationwide basis is that probably the total transportation of this
non-farm-related property would be way down on an average, a
national average, perhaps about 2.5 to 5 percent, or somewhere
in that area see, of the total motor transportation of cooperatives.
But our position is that it would do an injustice and it would not

be a sound policy to have an arbitrary percentage there, because you
may find some cooperative out here in some State as bona fide and
genuine as one can be that finds it necessary to transport all of its
grain to market in its own trucks or all of some other product and
finds it necessary and can establish the necessity and incidental
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nature of a large percentage of those backhauls getting some non-
farm-related property. I should think at least on one-half of those
backhauls it would be sound to say that they should locate some
agricultural products, some goods for other cooperatives, but bring
back non-farm-related property on the other half of the backhauls.
So you get to figuring around on arbitrary percentages. Congress

has been up against that. We are up against it with the Internal
Revenue Service. "Substantially all." What does "substantially all"
mean? Congress didn't write in the revenue statute affecting coopera-
tives a fixed percentage limit for "substantially all."
So there is the problem. The policy of the council is that we are

opposed to the Commission fixing a definite maximum because we
think it would have adverse effect upon the regulated motor carrier
industry as well as upon the agricultural community.
Mr. SENDER. Is it your position, Mr. Harmanson, that this first

section of your proposal codifies or writes into law the Northwest
decision?
Mr. HARMANSON. It has the intention in that second clause—I

think it is the second clause—where we refer to the incidental and
necessary.
Mr. SENDER. Are these the words utilized by the court? Or are

they your interpretation?
Mr. HARMANSON. I don't think they are exactly. The court said

several things pertinent to this issue. There are several quotations.
And different people pick out the ones very often that will serve the
point they are trying to make.
But this is our honest belief as to a correct statement of the sum

total of the holding in the Northwest case.
The eminent attorney for Northwest is present and will testify at

these hearings, and maybe he can offer your committee some help on
this point.
That is our honest intention to write into law what the holding of

the Ninth Circuit Court of Appeals is.
Senator LAUSCHE. Now, a question or two here.
Mr. Harmanson, this National Council of Farmer Cooperatives is

an association, the members of which consist of farmer cooperatives
and federations of such associations engaged in marketing farm prod-
ucts, furnishing farm supplies, and providing farm-business services.
How many members do you have approximately?
Mr. HARMANSON. We have about 130. But let me say to you 
Senator LAUSCHE. How many cooperatives are there in the country?
Mr. HARMANSON. There are approximately 8,500, but, you see,

many of our members such as—I will mention one because you prob-
ably know of it, with headquarters in Columbus—Ohio Farm Bureau
Cooperative. of Columbus. They have—I don't know the exact
number-200 or 300 probably—of county associations that nlake up
its membership and are a federated cooperative. And you have many
of the cooperatives in the council that may have anywhere from 300 to
600 or 700 local associations that are their direct members, and then
the individual farmers are members of the locals.
So we figure our membership represents approximately one-half of

those 8,000-some farmer cooperatives in the country.
Senator LAUSCHE. I did not mean to imply that you are not repre-

senting genuinely the farm cooperatives. I merely wanted the record
to show how your membership is made up.
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Mr. HARMANSON. I did not so interpret it.
Senator LAUSCHE. Now, then, I want to sort of italicize for the

record in essence the position of your council, and I look to the last
sentence of your concluding paragraph:
It is the recommendation of your council that the committee place

its stamp of approval on the scope of the exemption in section 203(b) (5)
as presently interpreted by the courts in the Northwest decision and
consistent with the interpretations by the Farm Credit Administra-
tion of the Federal Government—
Mr. HARMANSON. Yes.
Senator LAUSCHE (continuing). And that the committee place its

stamp of approval on the proposal of the council that there be adopted
provisions in the bill which you submitted clarifying the exemption
and vesting the Commission with indisputable authority to administer
it effectively.

Is that correct?
Mr. HARMANSON. Yes, sir; that is correct.
Senator LAUSCHE. Your bill proposes approval of the decision in

the Northwest case with the supplementary material provided by you
that will eliminate the possibility of extensive litigation and make
possible an effective administration by the Commission. Is that
about the substance of it?
Mr. HARMANSON. Yes, sir.
Senator LAUSCHE. All right. Thanks very much, Mr. Harmanson.
Mr. HARMANSON. Thank you.
Senator LAUSCHE. Mr. James F. Pinkney, chief counsel—Public

Affairs, American Trucking Associations, Inc.
Mr. Pinkney.

STATEMENT OF JAMES F. PINKNEY, CHIEF COUNSEL—PUBLIC
AFFAIRS, AMERICAN TRUCKING ASSOCIATIONS, INC.; AC-
COMPANIED BY JOHN M. KINNAIRD, SPECIAL COUNSEL

Mr. PINKNEY. Mr. Chairman, Mr. John Kinnaird, Special Counsel
for ATA, is to follow me in testifying, and his testimony will supple-
ment mine, so I have asked him to come up and join me at the table
at this time so we might jointly answer any questions.

Senator LAUSCHE. Yes.
Mr. PINKNEY. One other thing. We have purposely limited our

testimony this morning over that of last year, not going into the back-
ground and details, in the expectation that the record of last year will
at least be made part of the file this year, if not a part of the record,
and considered as a part of our case.

Senator LAUSCHE. Yes. I will order it to be made part of the file of
this yev's hearings.
Mr. PINKNEY. That will eliminate a great deal of repetitious

testimony.
My name is James F. Pinkney, and I represent the American

Trucking Associations, an organization of the trucking industry repre-
senting all forms of motor carriers of property, and having affiliated
State associations in 49 States and the District of Columbia.
We appear here today in behalf of the regulated common carrier

system of motor transportation, which is being jeopardized by the
expanding for-hire transportation by farmer cooperatives. The events
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which have transpired since our last appearance before this committee
have enlarged this problem and thus heightened our interest in seeking
congressional action to correct it.
Right off, Mr. Chairman, I shall try to make it clear what our

position is with respect to the exemption of cooperatives from ICC
regulation when engaged in interstate for-hire transportation:
We hold that the co-op exemption, section 203(b) (5) of the Inter-

state Commerce Act, should be more precisely defined so as to limit
any for-hire transportation by farmer cooperatives to the transpor-
tation of commodities handled by the cooperatives, and farm-related
traffic handled for their members, that is, commodities to be used in
or necessary for farming operations and then only when such traffic
is moving from or to farmers or agricultural cooperatives.
We urge this Congress to curtail unregulated for-hire transportation

by farmer cooperatives (1) by clarifying the scope of section 203(b) (5)
so as to give the ICC a better chance to stop illegal traffic by phony
cooperatives or others, and (2) by offsetting the widening of the
exemption—following the ruling in the Northwest case—by commodity
limitation of for-hire business, and by limiting the for-hire business of
the co-ops to business for members only.

Section 203 (b) (5) has become a refuge for illegal carriers and is now
becoming an unhealthy backdoor entrance into for-hire transporta-
tion of general commodities for the general public. We would like to
see the exemption returned to the place it should have been given
when Congress passed the Motor Carrier Act in 1935.
We recognize that agriculture in the United States has long been a

fundamental concern of Congress. The "farm problem" is as old as the
Nation, I suppose. National farm policy is such a highly complex and
specialized ingredient of national policy that we would not dare even
to discuss it, beyond recognizing its vibrant and complex nature. The
many special considerations which the farm problem requires of Gov-
ernment we have accepted—even in the field of transportation.
But when the question at issue is whether the farmer, or his co-

operative, should be allowed to become a privileged carrier of general
commodities in interstate commerce, in direct competition with the
regulated common carriers, without qualifying under the standards
established by this Congress through the ICC for other carriers—
then we object.
Because of the special problems inherent in farm marketing—broad

geographic distribution of production and processing, sharp varia-
tions in climate, differing seasons of harvest, the nature of the com-
modities, et cetera—farmers have historically been given considera-
tion by the Congress which are not available to the rest of the economy,
and sometimes even to the damage of other segments of the economy.
The Capper-Volstead Act, for example, exempts associations of

farmers, when they operate along normal business lines, from the
Federal antitrust statutes.

Section 203(b) (6) of the Motor Carrier Act exempts vehicles used
in transporting unmanufactured agricultural commodities from ICC
economic regulation.
As pointed out, the Interstate Commerce Act had been construed

to exempt motor trucks controlled and operated by farmer coopera-
tives or federations of such cooperatives, as defined in the Agricul-
tural Marketing Act of 1929, as amended, from economic regulation

83-442-67-4
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by the ICC of (1) the transportation by motor truck of their own
produce and supplies and that of their members, or (2) the transporta-
tion for-hire of like property of others.
That was the conclusion prior to the Northwest decision.
Now, the court in the Northwest decision has granted the coopera-

tives still another subsidy by expanding the exemption—this time at
the expense of America's common carrier system. The court has done
so without consideration of the obligations and responsibilities of
common carriers obligations which the cooperatives do not have to
assume.

If it be necessary that farmer cooperatives be further helped to
increase their profitability, then help should come from government,
and not be given them at the expense of the Nation's public carriers,
which are at all times hard-pressed to maintain "a national transpor-
tation system * * * adequate to meet the needs of the commerce of
the United States, of the postal service, and of the national defense."
Last year some witnesses representing co-ops or other farm interest

made the point that the competition from co-ops was minimal and
did not prevent carriers from making a profit. Therefore, they argued,
their special privilege of handling general commodities without a
certificate was all right.
I might state, Mr. Chairman, that Mr. Harmanson's testimony

went in that direction again this morning.
This is like saying that it is all right for a co-op to practice medicine

without a license because only a little bit of harm could be done to
the public by such a comparatively small group of entities—and the
doctors would still be able to make a living.

Furthermore, as a general once said to me with reference to our
"little" war in Korea, and little wars in general, "There is such a thing
as being nibbled to death by a duck."

America's common carriers are not only obligated to serve the
public—including the defense and other transportation needs of
government—but they are also obligated to do so at just and reasonable
rates. The attrition of revenues caused by so-called minor, infringe-
ment on the traffic of public carriers not only can and does jeopardize
the welfare of certain individual carriers but has an overall impact on
the rate structure of all carriers.
For example: The fact that only a very small percentage of De-

partment of Defense traffic is moved by co-ops at this time at cut
rates does not tell the whole story. The truth is, as subsequent wit-
nesses will show, that these small bites can destroy a rate structure
built up over many years to secure nondiscriminatory and just and
reasonable rates.
The truth also is, Mr. Chairman, farmer cooperatives are seeking to

become common carriers without ICC surveillance and without
common carrier responsibility. New cooperatives are springing up
throughout the country at this very minute.
I refer to appendix A at the end of my statement, a rather interest-

ing ad that appeared in the Wall Street Journal directed to trans-
portation directors and pointing to the availability under the Northwest
decision of backhauls of any commodities from the North to the
South, thus aggravating an already serious problem of the public
carriers seeking to serve the South where there is an imbalance of
traffic particularly from North to South.
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This is in clear opposition to the intent of Congress when it passed
the Motor Carrier Act of 1935.

Congressman Jones of Texas in discussing section 203(b) (5) at that
time stated that "if they (cooperatives) accepted any outside business
they would become common carriers, and would be required to accept
all commodities tendered to them." He could also have said that in
that event they would have to obtain a certificate from the ICC.

Next, let's take a look at the growth of farmer cooperatives since the
act was passed in 1935. The U.S. Department of Agriculture reports
that there were 10,500 legitimate farmer cooperatives in 1935 which
did a gross business of $1,840 million. Total membership was 3,660,000.
In 1964-65, latest figures available, there were only about 8,600

cooperatives, but they did a gross business of $19,624 million. Net,
with intercooperative business out, was $14,739 million. These co-

operatives had a total of 7,082,010 memberships. Net marketing busi-

ness was $11,513 million; farm supply volume, net basis was $2,910

million; and income from farm services was $316 million.
Unfortunately, data as to the number of trucks operated by co-

operatives or the transportation business done by them in 1935 are

lacking. However, the USDA estimated, from a study made by them,

that on January 1, 1961, farmer cooperatives owned or leased 33,000
trucks. A previous study revealed an estimated 28,000 trucks in

1951.
The Department of Agriculture has completed a new survey of

co-op motor truck operations, the results of which I understand will

be made available to the committee momentarily.
In 1960, farmer cooperatives' trucks were estimated to have covered

660 million miles. Of this total, 28 percent, or about 185 million miles,

was over-the-road.
A 1962 study by the USDA of 20 cooperatives gives a few more

significant facts: Nineteen of the 20 reported, total transportation

expenses of over $100 million. Of this, 12 percent was for their own

trucks and an estimated 12 percent was paid to for-hire motor carriers,

and 76 percent to railroads.
That is the picture of the size and growth of the farmer cooperative

industry and a glimpse of its transportation activities. In the period

since the Motor Carrier Act of 1935 was passed, cooperatives have

grown in size and power; yet the so-called cooperative exemption,

section 203(b) (5), designed to help meet 1935 conditions, instead of

being restricted as cooperatives grew in power, has been widened, by

the Northwest decision, to give them even more leeway to engage in

for-hire transportation without ICC economic controls or direction.

Thus, we are dealing today not with a struggling farmer group,

but with a" vigorous, growing, and powerful farmer cooperative in-

dustry. We are dealing with an industry whose volume of business

expressed in dollars went up 81 percent in the 15-year period 1950-64.

In this period farm prices went down 3 percent, so the increase in

cooperative business is one of quantity rather than price jchanges.

The 8,600 cooperatives covered by USDA's 1964-65 survey

averaged about $2 million of business per cooperative. The industry

employed approximately 200,000 persons.
Over the years most of the legitimate farmer cooperatives have been

circumspect in their transportation activities. Volume of nonmember

for-hire business has been kept within reasonable limitations, and up
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until very recently practically all such traffic has been in farm-related
goods.
Let me add there to my prepared statement, Mr. Chairman, that

it is true that there are only a handful of cooperatives at the moment
moving Government business, ammunition for example, rocket
launchers, things of that sort.
A great many more though are anxiously watching, I have no doubt,

the outcome of this hearing going on right now to see whether or not
this Northwest decision is to become the law of the land.

If it is, sir, I predict that there will be a vast increase in the number
of cooperatives engaging in this very lucrative business where they
can get their backhaul gasoline money, so to speak, in every case,
taking the traffic away from the regulated carriers.
I would say that the size of the problem cannot be measured by the

number of these people such as the one that my little Wall Street
Journal ad mentions, such as those.
The problem is going to become a real Frankenstein, or the situa-

tion will lead to the growth of such a thing, I think.
However, in recent years there has been a tremendous growth in

legal and illegal for-hire transportation by farmer cooperatives or
those calling themselves such. We are talking about a type of trans-
portation which is being carried on, in our opinion, in contravention of
sound regulatory policy and of the original intent of Congress. To
correct it, new legislation is called for by this Congress. Attached as
appendix B is a suggested amendment to or revision of S. 752.
It goes beyond the Commission amendment in the manner in which

I stated at the opening part of my statement.
We believe, and have drafted this proposed amendment, accordingly

that farmer co-ops should be confined to the rules laid down for
private carriers in the transportation of their own goods, and to the
transportation of traffic directly related to farming operations for
their members. In our suggested revision there is no provision for
the transportation of anything for the Government or for any other
nonmember.

It will be noted that at the end of our proposed revision we recognize
as an exception from the restrictive language the transportation of
unmanufactured agricultural and other commodities under section
203(b)(6). We do this solely to forestall any charge that we seek to
deprive anyone of his right to move such commodities subject to no
Federal regulatioa except, of course, safety.
Now, the bill before us today, S. 752, would if enacted, limit the

transportation by agricultural cooperatives for nonmembers for com-
pensation to the transportation of farm products, farm supplies,
or other farm-related traffic. In effect, this amendment would codify
the decision of the court in the Northwest case, which declared that
nonmember forhire traffic by a cooperative is not limited as to com-
modity by section 203(b) (5).
We think that the ICC-proposed amendment is inadequate. We

have profoundly considered this and other proposals to restrict or
limit the section 203(b) (5) exemption, and have proposed to Congress
or supported a number of such amendments. Unfortunately, no relief
has been received. We are now firmly of the opinion that the only
practical way to hold the cooperative exemption and its enforcement
within bounds is to permit no nonmember forhire business.



49

We seek legislative relief because there are no administrative
remedies available to us in this situation. So long as the Northwest
decision, stands, there can be no limit on the type of commodities
handled by the cooperatives. And the 5-year delay in restraining
allegedly illegal operations of the ATA of Texas, and similar cases,
lends little encouragement or relief to affected common carriers.
So we urge the enactment of remedial legislation.
(The documents attached to the statement follow:)

APPENDIX A

[From a May 1967 issue of the Wall Street Journal]

TRANSPORTATION DIRECTORS

We are an Agricultural Co-op fully qualified under the recent Northwest deci-
sion to haul your product as back-hauls incident to our business of hauling perish-
able commodities into the north. If you have loads from the north into the
southeast, we may be able to work together advantageously. For further infor-
mation call, or write: National Growers' Marketing Association, Route No. 5,
Farmers Market, Greenville, South Carolina, Telephone 239-7609. Greoge
Dumit, General Manager, Kenneth Moody, Dispatcher.

UNITED AGRICULTURAL TRANSPORTATION ASSOCIATION
OF AMERICA MARKETING CO-OP,

Lynwood, Calif.

AT LAST A BREAK THROUGH ON HIGH FREIGHT RATES

Attention: Traffic Manager.
DEAR SIR: "Supreme Court sanctions co-op backhauls". The Ninth Circuit Court

of Appeals in the Northwest Co-op v. ICC case. The decision of that court was
that co-ops could back-haul regulated goods if it was necessary to their operation.
This means that if a co-op has a rig in Chicago and it can't get an exempt load
right away, it can pick up anything and return home rather than return empty.
And, the co-op can do it without ICC authority of any kind. The only limitation
is that more than half of the co-op's business must be in farm-related goods.
The above is now the law of the United States! Co-ops can do exactly as we

have stated. The Supreme Court turned thumbs down on the ICC and the Justice
Department who had wanted the Court to rule in their favor. And, the Supreme
Court made its one sentence decision in a record three days!
We are allowed to haul 49% of our total freight fro non-members which we

need to get our trucks back from the east, as we haul from the West Coast to the
East Coast for our members. Our members are all farmers and ranchers.
We have ample insurance for your protection. All of our equipment are late

model trucks and our Vans are 40' in volume. As per the "Bill" quoted above,
we can haul any type of freight coming back from the East Coast, and set our
tariffs.
We are most anxious to be of service to you. I have personally been in and also

associated with, the freight business for the past 20 years, both in produce and
dry freight. Please feel free to call our office or drop us a line for any kind of
additional information on rates etc.

Cordially yours,

APPENDIX B

HOWARD MECOM,
General Manager.

A BILL To clarify the exemption of agricultural cooperatives under the Interstate Commerce Act

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That the semicolon after "defined" in subsection
(5) of section 203(b) be changed to a colon, and the following language added:
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"Provided, That notwithstanding any other provision of law, such motor
vehicles are used exclusively in the transportation by any such cooperative or
federation, of commodities (1) owned by the cooperative association or federation;
(2) transported for members, for compensation or otherwise, to be used in, or
necessary for, or produced by, farming operations when transported to or from
farmers or agricultural cooperatives; or (3) exempt under subsection ( 6) hereof."

Mr. PINKNEY. Now, Mr. Chairman, one final word. Mr. Harman-
son has proposed a new bill here, and I comment on it about as follows:

If the Northwest decision is allowed to stand as the law of the land,
which we hope this Congress will not permit, then some of Mr.
Harmanson's proposals might have salutary effect. But we are still
in fundamental disagreement with the proposal. We believe the effect
of the Northwest decision is wrong.
I am not on this point arguing that the decision is legally wrong—

although I personally believe that also to be true—but we think
the effect of it is wrong and not in the interest of maintaining a sound
and adequate public transportation system, and should be corrected
by Congress regardless of whether the decision is legally sound or not.
The co-op proposal would give congressional sanction to the

Northwest decision. We cannot agree to go along with that concept.
The issue here is whether co-ops should be permitted to haul general

commodities for the general public, nonmembers, in any degree. We
have firmly concluded that such transportation should not be per-
mitted at all.
Thank you.
Senator LAUSCHE. Senator Pearson.
Senator PEARSON. Your proposal would very severely limit the

co-ops, would it not?
Mr. PINKNEY. It would.
Senator PEARSON. I read in your statement they would only be

permitted to haul that identical type of traffic that they haul them-
selves. And if I interpret this right, they could only have a load back
if it was coming back to their own cooperative itself. Is that right?
Mr. PINKNEY. Let me try to restate it, Senator Pearson. We

would say that the co-op itself can transport its own merchandise, as
in the case of any other private carrier, whether that be television sets
or barbed wire or dishwashers or whatever that might be that the co-op
happened to be dealing in.

Additionally, it could transport for hire for its members farm supplies,
farm produce, farm-related traffic. And we define that as being traffic
which is actually going to be used in the production of agriculture or is
necessary for the production of agriculture or is the product of
agriculture.
In other words, we would say that the co-op may engage in the for-

hire transportation business for its members and bring back to the
farm—plows, tractors, seed, anything that is going to be used in the
production of agriculture.

It could transport out from the farm that which was, of course,
produced on the farm, but it could not go out and transport anything
for the general public in any degree under our proposal.

Senator PEARSON. Now, let me put to you an example. Co-op A
produces seed and fertilizer

' 
and they ship out seed and fertilizer.

Now, as I read the proposed bill and also your statement, I interpret
this to mean that they could only bring back feed and fertilizer and
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only bring it back to the co-op from which they made the shipment
out.
Mr. PINKNEY. That was not the intention. The intent would be

that they could haul out from the co-op the feed, the fertilizer, what-
ever the co-op was producing. Coming back they could bring back
to the co-op or to a farm these other commodities.

Senator PEARSON. So they could come back with any general farm
classified load and bring it back not only to the co-op shipping out
but to any farm point or distribution point?
Mr. PINKNEY. Farmer-member; yes.
Senator PEARSON. Well, why would you make it more restrictive

than S. 752?
Mr. PINKNEY. In S. 752, first, we think S. 752 is defective in the

definition, in that that language is extremely loose—farm-related
traffic. What does it mean?
The courts have been extremely liberal in interpreting that sort of

thing. And, furthermore, it does not limit the—well, let's assume that
roofing is considered to be farm-related traffic. That bill would not
prevent a co-op from going out and picking up from a non-member, a
manufacturer of roofing, roofing material, and bringing it back to the
local hardware store for sale.
We have sought to stop that by making one of the points be the

farm itself or the cooperative itself either outbound or inbound.
We think that it is far too loose and would not solve the problem.
We think the problem would continue under that definition.
I do not think it would help. I don't think there is any doubt about

that. Because it would certainly stop the transportation, it would
seem to me, of munitions for Uncle Sam by co-ops.

Senator PEARSON. You made reference to a growing number of
illegal carriers or phony co-ops. That was made in a general way.
Could you amplify that and document it in any way?
Mr. PINKNEY. Mr. Pearson, yes. We did last year on the record

on this same subject, and the witnesses who will follow me this morn-
ing, several operating witnesses, I think will give you examples of the
thing we are talking about.
Last year I made mention in my testimony of the so-called ATA of

Texas. That has been one of the main sore spots in the area. We con-
tend, and so does the Interstate Commerce Commission, it is not a
bone fide farm co-op. It has widespread operations all over the United
States. It is one of the co-ops now hauling munitions for Uncle Sam
as a farmer cooperative.
That is the most notorious example in our judgment of a so-called

phony farm co-op. There are many others.
Senator PEARSON. We talked this morning about cases where

co-ops have hauled or transported goods out and then brought back
another type as permitted under the Northwest case, or brought back
another type of produce or a load. Do you know of any cases where
co-ops have gone out with a different type load and come back with
farm items or brought back co-op items?
Mr. PINIPTEY. I know of no cases involving the big, nationally

known farmer cooperative organizations. We know of many cases in
the type of co-ops such as the one I mentioned a moment ago, ATA
of Texas. They are moving both ways, in all directions.

Senator PEARSON. Going out as well as coming back?
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Mr. PINKNEY. Going out as well as coming back.
Senator PEARSON. One of the legs has got to be co-op business,

hasn't it?
Mr. PINKNEY. You say one?
Senator PEARSON. Either out or back it has got to be co-op, hasn't

it?
Mr. PINKNEY. Not necessarily. Not if the organization during the

hauling is not a bona fide farm co-op as judged by the Agricultural
Marketing Act, which has certain limitations. Mr. Harmanson, I think,
listed them in the back of his testimony—the limitations. Each
member to have only one vote. He must be engaged in farm-related
activities. Things of that sort.
So, in answer to your question, there might or might not be a legiti-

mate farmer co-op in one direction.
Senator PEARSON. Thank you.
Senator LAUSCHE. Mr. Pinkney, I would like to set forth for the

record the comparative situation with respect to the three proposals
that are pending before us.
One is your proposal which would restore the law to its status as it

existed before the Northwest decision.
Mr. PINKNEY. Yes; it would do that and a little bit more.
Senator LAUSCHE. In what respect would it do a little bit more?
Mr. PINKNEY. Because even prior to the Northwest decision the

Commission was permitting the transportation of farm-related traffic,
so-called, for nonmembers. And our proposal would stop that.

Senator LAUSCHE. And you make your proposal primarily on the
basis that it is necessary to preserve a sound transportation system
and that if one method of carrying cargo is regulated that other
methods should not be exempted unless there is sound and strong
reason supporting it?
Mr. PINKNEY. Yes sir.
Senator LAUSCHE. Your proposal is that the Congress declare,

notwithstanding any other provision of law, such motor vehicles—
that is, motor vehicles of cooperatives—
are used exclusively in the transportation by any such cooperative or federation,
of commodities (1) owned by the cooperative association or federation; (2) trans-
ported for members, for compensation or otherwise, to be used in, or necessary for,
or produced by, farming operation when transported to or from farmers or agri-
cultural cooperatives; or (3) exempt under subsection (6) hereof.

That would limit the right to be exempt only with respect to those
articles that are actually in the farm industry.
Mr. PINKNEY. Right.
Senator LAUSCHE. Now, the proposal of the National Council of

Farmer Cooperatives is that the Northwest decision be fully approved
subject to certain refinements in the law which Mr. Harmanson sug-
gests will make more clear the purpose of the decision and the law. Is
that correct?
Mr. PINKNEY. Yes, sir. That, as I understand his proposal, is

correct.
I might say that I do not agree that that would be a controllable

situation, as he seems to think. I still think we would have a vast
amount of confusion, and enforcement would be extremely difficult,
even with the provisions he suggests. I think they might help some.
Senator LAUSCHE. All right. So you have at the extremes your

proposal to reject the Northwest decision, the National Council of
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Farmer Cooperatives' proposal to adopt the Northwest decision, and
S. 752, which is primarily pending before the committee, which is very
brief and I want to read it into the record:
To ,amend section 203(b)(5) of the Interstate Commerce Act to clarify this

exemption with respect to transportation performed by agricultural cooperative
associations for nonmembers.
Be it enacted by the Senate and House of Representatives of the United States of

America in Congress assembled, That at the end of section 203(b) (5) of the Inter-
state Commerce Act delete the semi-colon and add the following language: "but
in transportation for non-members for conpensation only when those vehicles are
being used in the transportation of farm products, farm supplies, or other farm-
related traffic.

This is what is proposed as the mean between the two extremes
that have been offered.
Now, I ask you this question, Mr. Pinkney.
The Commission's proposal that the exemption be limited to the

transportation of farm products, farm supplies—if there were not
included the words "or other farm-related traffic," would that meet
with what you are suggesting?
Mr. PINKNEY. Not quite, Senator. The problem here is that the

limitation the Commission seeks is only for nonmember traffic. The
transportation co-op could still transport anything for members,
and that has casued a great deal of the trouble back through the
recent years.

Senator LAUSCHE. If there were a period put in the place of the
comma after the word "supplies," 
Mr. PINKNEY. I just don't know. I do think that that would be

a little bit narrow to just say farm products and farm supplies, be-
cause there might be other 

Senator LAUSCHE. That would be too narrow?
Mr. PINKNEY. I believe it would be too narrow. And we don't

attempt to do that in our amendment. That is, we recognize that
there is farm-related traffic other than farm products and farm sup-
plies. But, of course, we would limit that transportation just to
transportation for members and to or from farms or co-ops.

Senator LAUSCHE. Now, you are opposing this golden mean pro-
posal, if I may put it that way, offered by the Commission. Why do
you do so?
Mr. PINKNEY. We do not think it will adequately solve the prob-

lem. We think this problem should be cured once and for all by rather
drastic surgery, and we think this is just partly solving the problem.
Senator LAUSCHE. Your have set forth your views in your paper?
Mr. PINKNEY. Yes, sir.
Senator LAUSCHE. I understand that.
Is there anything you desire to offer, Mr. Kinnaird?
Mr. KINNAIRD. Yes, sir; Mr. Chairman. I would like to briefly sup-

plement one of the points that Mr. Pinkney has made.
Perhaps you will recall during the 1966 hearings several of the wit-

nesses testified that in essence that the nonmember for hire transporta-
tion business of the cooperatives was essentially of a de minimus
nature. The Department of Agriculture came in with a study. And as
I recall, it was dated about 1963 or 1964.
And you, Mr. Chairman, very appropriately asked if there had been

any data or if there was any data available subsequent to the court's
decision in the Northwest case. And at that time it was not available.
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Now, we understand that the Department of Agriculture has been
undertaking such a study. We hope that it will be made available to
this subcommittee during the course of these hearings.
We just want to make two points in reference to this study if it

is brought before you.
Senator LAUSCHE. What department is making the study?
Mr. KINNAIRD. It is my understanding, sir, that the Department

of Agriculture has made such a study.
Senator LAUSCHE. Do you have any doubt but that it will be sub-

mitted to us if it has been made?
Mr. KINNAIRD. I don't know how to evaluate the word "doubt,"

Senator. The list of witnesses to date does not show the Department
of Agriculture as planning to participate, so I don't know, sir.
Senator LAUSCHE. Well, if they have made a study, the committee

ought to be informed about the results of that.
Mr. KINNAIRD. Yes sir.
I just have two things to tell the Senator about it. One is that, as

you will recall, the inherent nature of the problem is such that it really
doesn't lend itself to an accurate analysis through the medium of a
study, because basically there are two major types of agricultural
cooperatives performing nonmember for-hire transportation. One is
the bona fide type, the type that belongs to Mr. Harmanson's Council
of Agricultural Cooperatives, and the other type is the illegal fellow
who hides behind the court's holding in the Northwest case to engage
in illegal for-hire transportation.
Now, seemingly, the group that Mr. Harmanson represents should

be easy to find. But, unfortunately, that isn't the case. The Depart-
ment of Agriculture does not have a complete list of all the bona fide
agricultural cooperatives.
There is no law, rule, or regulation requiring them to have it.
And I say this with due respect to the Department of Agriculture

and the Farmer Cooperative Service, for I have been familiar for some
time with the excellence of their work, and particularly their agri-
cultural statistics.
Now, you heard Chairman Tucker earlier this morning say that he

didn't have such statistics. The ICC has no jurisdiction. The 203(b) (5)
exemption works in such manner that there is no reporting require-
ment.
So I first want to point out that we don't think any study or survey

by the Department of Agriculture will include the operations of the
illegal entrepreneur, because those people are just not known to the
Department of Agriculture.

Therefore, it is neither proper nor accurate to evaluate the situation
on the basis of the transportation activities of only a portion of the
bona fide cooperatives that are known to the Department of Agri-
culture.
Now, second, keeping in mind this basic distinction between these

two types of co-ops, and this allegation in the previous testimony that
the whole subject was of de minimis nature, we in the regulated
trucking industry could not help but be puzzled by what we call the
vigor of the opposition to remedial legislation.
Could it be that the nonmember for-hire transportation business

by co-ops of both types was truly of a substantial rather than a de
mmimis nature? Or did the bona fide co-ops merely wish to protect and
secure a windfall that was created by the Northwest decision.
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In an effort to solve this riddle, the Department of Research and
Transport Economics, of the American Trucking Associations,
conducted an informal survey by sending a questionnaire to a number
of regulated motor common carriers—particularly, Senator, carriers
other than those who had testified on S. 1729.
The result of our informal survey to date—and it isn't complete; it

was started just a few weeks ago—shows four points.
One, that regulated motor carriers are losing a substantial volume

of traffic to agricultural cooperatives—traffic which would otherwise
be handled by either a regulated motor common carrier or by the
railroads.
Two, that the situation is nationwide, that it is not restricted to any

geographic area of the United States.
In order to illustrate this, we prepared a map, and this map shows

the location of the principal office of a number of the surveyed carriers.
I don't say all of those surveyed, but a portion of those who have

reported competition with cooperatives. We reproduced this map,
and it is filed as appendix A to my statement.
The third point is that the nature of the freight being transported

by the cooperatives varies widely as to the types of commodities, and
the major portion of such traffic is not farm related in any manner.
We have a list of those commodities as appendix B.
I noticed this morning reference was made to beer, and I don't have

beer on the list, so we will just add beer, because I don't think beer is
a farm-related commodity either, Senator.
But, anyway, the fourth and final point, sir, is that our survey

shows that this problem is growing both as to the number of coopera-
tives involved and as to geographic distribution.
I want it to be understood that ours is not a survey of the entire

motor carrier industry. And in this respect, Senator, it resembles the
farmer cooperative survey, because that wasn't a survey of all the
bona fide co-ops.
Now, since our survey was not a scientific sample, we did not at-

tempt to project its results to represent the total universe. Estimates
of the volume of traffic involved are not given, for the reason that such
volumes are difficult to determine, especially when it is traffic that
was not transported due to its loss to a competing cooperative.
From this survey and from additional facts that will be brought to

your attention by subsequent carrier witnesses, we conclude that the
problem is not of the de minimis nature as was alleged last year at the
hearing and alluded to earlier today.
However, from the standpoint of the overall public interest, remedial

action by the Congress is warranted regardless of whether the actual

volume of nonmember non-farm-related traffic be large or small at

this moment. Because, as we all know, a cancerous growth should not

be allowed to continue or to spread.
That is what I have to say, sir.
Senator LAUSCHE. Mr. Kinnaird, your full statement will be

printed in the record.
Mr. KINNAIRD. Thank you, Senator.
(The prepared statement, with attachments, follows:)
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STATEMENT OF JOHN M. KINNAIRD, SPECIAL COUNSEL, AMERICAN TRUCKING
ASSOCIATIONS, INC.

Mr. Chairman and members of the committee, my name is John M. Kinnairdand I am Special Counsel, American Trucking Associations, Inc., 1616 P Street,
N. W., Washington, D. C.
I want to supplement briefly one area of the testimony of Mr. Pinkney. As youmay recall, during the course of the 1966 hearings on S. 1729, several witnesses

testified in essence that the non-member for-hire transportation business con-
ducted by agricultural cooperatives was essentially of a de minimus nature. To
support this contention, reference was made to a 1963 study by the Department
of Agriculture entitled "Motortruck Operations of Farmer Cooperatives.' At that
time Mr. Chairman, you asked if similar figures were available reflecting thesituation subsequent to the Northwest decision (1965). Such figures were not avail-
able but a witness for the Department of Agriculture stated that the Department
was at that time prepared to undertake a further survey. We have been informedthat the survey has been completed and the information will probably be availableduring the course of these hearings. It is in anticipation of this occurrence, andalso in order that the Subcommittee be placed in a position to properly evaluaty
the findings of the study, that I bring the following to your attention:

1. The inherent nature of the problem is such that it does not lend itself toaccurate analysis through the medium of a study similar to that conducted bythe Department of Agriculture in 1963. Basically, there are two major types ofagricultural cooperatives performing non-member for-hire transportation. Onetype is the bona fide cooperative which desires to avail itself of the court's deci-sion in the Northwest case and lawfully transport non-member for-hire traffic. Theother type is the illegal operator who purports to be a bona fide cooperative butwho actually hides behind such a facade to render a transportation service whichis exempt from ICC authority by virtue of the Northwest decision. Seemingly, thefirst type, that of the bona fide cooperative, should be easy to locate for a surveyof their trucking operations, both member and non-member. Unfortunately, thisis not the situation. There is no agency of the Federal Government, including theDepartment of Agriculture and the Interstate Commerce Commission, that canfurnish complete, clear and accurate information as to the motor truck operationsof all agricultural cooperatives. I say this with due respect to the Department ofApiculture and the Farmer Cooperative Service for I have been familiar for sometime with the excellence of their work and particularly their agricultural statistics.The ICC does not have the information for the primary reason that under the203(b) (5) exemption, such transportation activities are exempt from ICC juris-diction and thus agricultural cooperatives are not required to report to thatagency. The Department of Agriculture does not have the information becausethere is no law, rule or regulation requiring the maintenance of what may betermed an official list of all agricultural cooperatives. It is true that the Depart-ment of Agriculture has a mailing list of cooperatives and that in all probability,such mailing list includes a majority of the cooperatives. But it does not includeall of them, and it is extremely doubtful whether it includes those transportationcooperatives referred to above as the second type, i.e., those illegal operatorshiding behind a facade of the 203(b) (5) exemption. It is this group that, in ouropinion, constitutes the majority of the cooperative associations that are primarilymaking substantial inroads into the traffic which would otherwise be hauled byregulated carriers. We don't think that any study or survey by the Departmentof Agriculture includes this segment for the reason that such cooperatives arenot known to the Department of Agriculture. Thus, it is neither proper noraccurate to evaluate the situation on the basis of the transportation activities ofthat portion of the bona fide cooperatives that are known to the Department ofAgriculture.
2. Keeping in mind the distinction between these two basic types of agriculturalcooperatives and the testimony of the Department of Agriculture witnesses inthe 1966 hearings that the non-member for-hire transportation activity of thebonafide cooperatives was de minimus, the regulated trucking industry could nothelp but be puzzled by the vigor of the opposition to remedial legislation. Couldit be that the non-member for-hire transportation business by the co-ops of bothtypes was truly of a substantial rather than a de minimus nature? Or,did the bonafide co-ops merely wish to protect and secure a windfall created by the Northwestdecision? In an effort to solve this riddle, the Department of Research and Trans-port Economics of the American Trucking Associations conducted an informalsurvey by sending a questionnaire to a number of regulated motor carriers, particu-
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larly carriers other than those who testified at the S. 1729 hearings. The result of
the survey clearly indicated the following:

a. That regulated motor carriers are losing a substantial volume of traffic to
agricultural cooperatives,—traffic which would otherwise be handled by regulated
common carriers;

b. That the situation is nationwide, not restricted to any specific geographic
area of the United States. In order to illustrate this, we have prepared a map
showing the location of the principal office of a number of the surveyed carriers
who reported co-op competition. A copy of this map is filed as Appendix A to this
statement;

c. That the nature of the freight being transported by the cooperatives varies
widely as to types of commodities and the major portion of such traffic was not
farm-related in any manner. A list of such commodities is attached to this state-
ment and marked Appendix B; and

d. That our survey shows that the problem is growing, both as to the number
of cooperatives involved, and as to geographic distribution.
I want it to be understood, Mr. Chairman, that ours was not a survey of the

entire motor carrier industry. In this respect, of course, it resembles the Farmer
Cooperative Service survey. Since our survey was not a scientific sample we did
not attempt to project its results to represent the total universe. Estimates of
volume of traffic involved are not given for the reason that such volumes are
difficult to determine, especially when it is traffic that was not transported due to
its loss to a competing cooperative.
From this survey and from additional facts that will be brought to your atten-

tion by our carrier witnesses, we conclude that the problem is not of the de
minimus nature as alleged.

However, from the standpoint of the overall public interest, remedial action by
the Congress is warranted regardless of whether the actual volume of non-member,
non-farm related traffic be large or small at this moment. Cancerous growths should
not be allowed to continue or to spread.



SI
TU

S O
F M

OT
OR
 C
AR
ER
S 
R0

3 01
13
16
 RI

SS
 IT

 N
UM
BS
 Il

i M
OM
'

•
 Re

pr
es

en
ts

 ca
rr

ie
r l

oc
at

io
n

Nu
mb

er
 re

pr
es

en
ts

 n
um
be
r o

f
ca

rr
ie

rs
 in

 ea
ch
 lo

ca
ti
on

V XlaN3ddV 

G
C



59

APPENDIX B

LIST OF COMMODITIES REPORTED LOST TO CO-OP COMPETITION

Milk food (Metrecal) Petroleum products
Frozen concentrates Bulk gasoline
Meat Propane
Canned juices Steel
Canned goods Steel tubing
Frozen foods Copper conduit & cable
Frozen fruits & vegetables Rubber products
Frozen potatoes Asbestos products
Foodstuffs Plastic articles
Sugar Glass
Fiberboard boxes Scoured wool
Veneer Rugs & carpeting
Industrial machinery Twine
Hardware Shoes
Tropical plants Washers
General commodities Refrigerators
Machinery Dryers
Implements Air conditioners
Oil Electrical appliances
Tires Castings
Grease Printed matter
Batteries Books
Accessories Jet starters
Brake linings & clutch facings Toilet preparations

GOVERNMENT BUSINESS

Steel pallets Explosives class C
Steel revetments Life rafts
Cartridges Military impediments
Cartridge clips Small arms ammunition
Small arms Tents
Smoke bombs Helium gas
Projectile parts Steel shot
Wing tanks Miscellaneous Government traffic

Senator LAUSCHE. Thank you very much, Mr. Kinnaird.
You divide cooperatives into two categories. The major portion of

them being legitimate in their objective. 'There is, however, a smaller
number which you put in the outside category that are attempting to
hold themselves out as cooperatives to procure the exemption, but
in fact are separated from the general principle and philosophy of a
true cooperative.
Mr. KINNAIRD. Yes, sir: only I don't say they are the smaller group.
Based upon my experience of the past several years, that if you

compare the two groups, I would say that the number of bona fide
agricultural co-ops who decide to handle nonmember for-hire traffic is
much smaller than these illegal fly-by-night entrepreneurs.
I think the illegal fellows are in the majority.
Just like the advertisement or letter that Mr. Tucker had and that

Mr. Pinkney pointed out. Those things occur all the time.
Senator LAUSCHE. Let's assume for the purpose of my question that

the committee will recommend the Commission's proposal as distin-
guished from that made by Mr. Pinkney and that made by Mr.
Harmanson, but that the committee will conclude that there must be a
more effective instrumentality given to the Commission to ferret out
this secondary class that you mentioned.
Are you of the same opinion as Mr. Pinkney that the inclusion of

Mr. Harmanson's proposal would be helpful?
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Mr. KINNAIRD. It would be helpful, but it would be a mere minor
step to the solution of the problem.
We have been fighting—when I say "we," when I testified previously

I was representing the Committee on Transportation Practices—we
have been fighting illegal agricultural cooperatives for a number of
years.
The major problem is getting evidence and then going to court.
All Mr. Harmanson's proposal would do would be to let the Inter-

state Commerce Commission investigator get into the office and start
checking the files to get the evidence. And then, as the Senator well
knows, it is a long way from the courthouse door to a final cease-and-
desist order or Federal injunction.
• This ATA of Texas case, for example, has been pending before the
Commission and the courts for 5 or 6 years.
No, sir, I belong to the school that believes that an agricultural co-

operative should be taken completely out of the nonmember for-hire
transportation business, and that such an approach is going to be the
only proper solution to the problem.

Senator LATISCHE. The only solution to the general transportation
responsibility of the country?
Mr. KINNAIRD. Yes sir, insofar as this problem is concerned.
If you really wanted to cure a whole lot of them, you would take all

the exemptions out of the Interstate Commerce Act.
Senator LATTSCHE. I have in my hand a letter dated July 24,

addressed to the Honorable Warren G. Magnuson, chairman of this
Committee on Commerce.
It is written by the Department of Defense and signed by Stanley

R. Resor, Secretary of the Army.
Mr. Sender has already read the letter. I have not. So will you ask

the questions that are pertinent to it?
Mr. SENDER. This letter was received a few minutes ago by the

committee. It states the conclusions of the Secretary of the Army, and
I will read a couple of paragraphs:
To deprive the Department of the use of the transportation facilities of bona

fide farm cooperatives would deprive it of one of the alternatives management
presently possesses to foster competition for military traffic.

Skipping a few paragraphs, it then states:
For the foregoing reasons, the Department of Defense recommends against the

enactment of S. 752. The enactment of the bill would remove an effective element
of price and service competition and thus deprive the Department of Defense
of a source of efficient and low-cost transportation for freight shipments. As a
result, budgetary requirements of the Department of Defense would be increased.

The concluding sentence reads:
The Bureau of the Budget advises that from the standpoint of the Administra-

tion's program there is no objection to the presentation of this report for the
consideration of the committee.

Do you have any comment on this?
Mr. PINKNEY. I totally disagree with the concept that the Depart-

ment of Defense expresses there.
The Department of Defense now, as we testified here some weeks

ago, has section 22, and it makes efficient use of section 22 in getting
low freight rates.
The Department of Defense also depends on the regulated carriers,

motor and rail as well as the others, to meet the growing defense needs
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of this country. And this step that it is taking here is definitely a step
which can only result in the weakening of the public transportation
system, which is a system upon which it can and must rely.

It cannot rely upon farmer cooperatives. They have no obligation to
haul for anybody. They do it only as a cutrate proposition. And the
Department of Defense is using them apparently just for that purpose.
I think it is very, very poor economy.
And I am as much interested in the Defense budget as anyone. I am

as much interested in the defense of this country as anyone. But I do
not subscribe to this type of tactic by one of our Government's depart-
ments in weakening the transportation system of this country.
Senator LAUSCHE. Mr. Kinnaird?
Mr. KINNAIRD. I agree thoroughly. I recall the Cuban crisis. We

were shipping everything we could to Florida. We knew where all the
railroads were. We knew where most of the regulated motor common
carriers were. But you start looking for some fly-by-night type agri-
cultural co-op, it was a real tough problem.

Senator LAUSCHE. I am just trying to reason out this statement,
and I read it again:
The enactment of the bill would remove an effective element of price and

service competition.

Now, then, this expresses the judgment that competition is essential
for the proper service of the Department of Defense. If competition is
essential, does the Department of Defense go so far as to say that the
truckers and the railroads should also be removed from regulation so
that there will be a full gamut of competition?
Mr. PINKNEY. That would be a logical conclusion it would seem to

me.
Senator LAUSCHE. Is there anything further you desire to say?
Mr. KINNAIRD. Thank you very much.
Mr. PINKNEY. Thank you.
Senator LAUSCHE. The next witness is Don Lawrence, executive

secretary of the Committee on Transportation Practices.
Mr. Lawrence, your statement will be fully printed in the record.

Now, you may proceed to read it verbatim, or you can discuss the
highlights and emphasize them as you see them.

STATEMENT OF DON LAWRENCE, EXECUTIVE SECRETARY, COM-
MITTEE ON TRANSPORTATION PRACTICES

Mr. LAWRENCE. Being rather new here, Senator, I think I had
better stick to my prepared text.

Senator LAUSCHE. Go ahead.
Mr. LAWRENCE. My name is Don Lawrence. I am executive secre-

tary of the Committee on Transportation Practices (COTP) with
offices in Washington, D.C.
COTP is a joint activity of three major associations of the regulated

motor common carrier industry—the Common Carrier-Irregular
Route, the National Motor Freight Traffic Association, and the
Regular Common Carrier Conference—plus many of the motor
carrier rate bureaus throughout the country.
COTP is concerned with the elimination of illegal surface transpor-

tation. Our job is to focus attention upon those who flagrantly violate

83-442-67 5
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the Interstate Commerce Act by transporting property of others for
compensation without appropriate authority and to cooperate with
the various State regulatory commissions in the enforcement of Public
Law 89-170, the "Gray Area Law."
I am here to support the position stated by Mr. James F. Pinkney

of the American Trucking Associations, and to discuss with you the
particular problems of the State enforcement officers as they relate to
motor truck transportation by so-called "exempt" agricultural
cooperatives.
I speak from personal experience embracing many years of regula-

tory and safety work. Prior to March 1 of this year, when I joined
COTP, I served for 8 years (1959-67) as director and chief law enforce-
ment officer of the motor carrier division of the Georgia Public
Service Commission. It was my duty to enforce Georgia's motor
carrier laws at the asphalt and concrete level, as well as in the State
'courts.

I also served for 4 years (1962-66) as chairman of the enforcement
committee of the National Conference of State Transportation Spe-
cialists (NCSTS), a nationwide organization composed of the rates,
service, and enforcement staff personnel of all the 50 State regulatory
commissions.
I hold an LL.B. degree and have spent all of my life in the motor

transportation business, starting as an over-the-road driver of trucks
and buses after my release from the Marine Corps following the
Second World War.
A while ago I referred to State enforcement which is accomplished

by a State statute requiring the registration of the operating authority
of interstate motor carriers. Under such registration acts, the State
is able to arrest and convict immediately those truck operators using
the State's highways without first having registered an appropriate
Interstate Commerce Commission operating authority with the State
commission. Today 38 States require such registration.
The question of whether. a State registration act constituted a

burden on interstate commerce was laid to rest when the 89th Congress
enacted Public Law 89-170, a bill designed to eliminate illegal motor
transportation and which specifically recognized the important
role the States must play in the maintenance of a sound common
.carrier system by providing for (1) uniform standards of registration
of interstate operating authorities with the several States, and (2)
for joint agreements between the Federal and State regulatory com-
missions to enhance the enforcement of both State and Federal
economic regulations.
Any enforcement measures by the States, as contemplated by

the Congress when enacting Public Law 89-170, are now completely
blunted by the decision in the Northwest case (which you have already
heard so much about) and the present language in section 203(b) (6)
of the Interstate Commerce Act. Indeed, this decision has spawned a
new "gray area" of transportation as witnessed by the increase in
applications by agricultural cooperatives to the States for permits to
operate over their highways since August 1965, when the Ninth
Circuit handed down the Northwest decision.
Let us consider the State's position for a moment. Imagine yourself

,as the State enforcement officer. You have a State registration art
that you are sworn to enforce. You know that before you issue .1
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permit authorizing the use of your State's highways, the interstate
motor carrier must file with your commission a copy of an appropriate
authority issued by the Interstate Commerce Commission.
This is fine—until you come to those carriers claiming to operate

under one of the 10 partial exemptions contained in section 203(b) of
the Interstate Commerce Act. Here now is the "gray area" as far
as you, the State officer are concerned.
You then examined those 10 partial exemptions and conclude that

nine of them are readily enforceable by your officers because they are
limited to specifically described commodities (such as the agri-
cultural commodity exemption in section 203(b)(6), or they are
defined by geographic area (such as the Commercial Zone exemption
in section 203(b) (8)).
A State officer, in order to effect an arrest, must make an on-the-

spot decision as to whether or not the transportation being per-
formed at the time he stops the vehicle is within one of these
partial exemptions in the Interstate Commerce Act.

If it is not, and the carrier has no registered authority with the
State, he arrests. If it falls within one of the exemptions, be allows
the vehicle to proceed.
This is determined very simply with those exemptions containing

specific limitations, and this was true with the exemption in section
203(b) (5) when, under the doctrine of Machinery Haulers v. Agri-
cultural Commodity Service, 86 M.C.C. 5, agricultural cooperatives
were limited to the transportation, for nonmembers, of commodities
"functionally related" to the business of farming.

It has now become obvious to all State enforcement officers that
the interpretation of the Agricultural Marketing Act of 1929 as
amended and section 203(b)(5) of the Interstate Commerce Act as
laid down by the Ninth Circuit Court in Northwest has precluded
them from making any charge without an extended formal investiga-
tion or administrative proceeding which is beyond their power to
conduct.
Every State commission is necessarily bound by its own State

borders. Certainly a Georgia enforcement officer cannot go to Cali-
fornia or Texas or Wisconsin to make an investigation of the trans-
portation operations of a cooperative domiciled in one of those States.
Consider for a moment what the State officer must determine

when he stops the vehicle of an agricultural cooperative.
Is the agricultural cooperative bona fide in the first instance in

conformity with the standards set forth in the Agricultural Marketing
Act? Or is it a phony seeking to perform a forhire transportation
service without benefit of certification from the ICC?
Does the _load of general commodities or beer or steel that is being

hauled exceed the so-called 50 percent business criteria?
Is this transportation really incidental and necessary as defined in

the Northwest case?
Is the transportation being performed for a member or nonmember?
Is the vehicle actually controlled and operated by the cooperative

as set forth in section 203(b) (5) of the Interstate Commerce Act?
Do you see now the impossibility of the task of a State regulatory

commission enforcement officer?
The enforcement officers are dedicated men who want to shoulder

the responsibility the laws—TO I might say the Congress of the
United States—have placed on them with Public Law 89-170.
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Now, their hands are tied by a mish-mash of incidental and neces-
sary; of economically feasible; of 50 percent business criteria and
other language used by the courts in construing the Agricultural
Marketing Act and the section 203(b) (5) exemption in the Interstate
Commerce Act.

These men are looking to the Congress to clarify this situation by
enacting legislation showing a clear and unambiguous intent to
control the forhire activities of agricultural cooperatives and to slam
the door against those who would use this exemption as a cover to
perform illegal transportation services to the detriment of the regu-
lated common carrier system of this country.

Let me now quote just a few of the letters which I have received
from State enforcement officers concerning the transportation activities
of agricultural cooperatives.
They are attached in the back here, and I might read the first one

from your own home State of Ohio, from Arthur W. Bishop, super-
intendent, motor transportation, Ohio Public Utilities Commission.

,Senator LAUSCHE. How did you just happen to find that?
Mr. LAWRENCE. As a matter of fact, Senator, it was the second one

that came to my office.
Senator LAUSCHE. All right. Proceed.
Mr. LAWRENCE. Mr. Bishop says:
The Northwest decision encourages illegal transportation in interstate com-

merce. It has been our experience in Ohio that the transportation of property in
Interstate commerce by motor carriers who do not hold interstate operating
authority are operating through Ohio on the pretext of being an agricultural
cooperative. We are unable to determine when the operation is legally that of a
cooperative. We write an inspection report on each such vehicle and submit a
copy to the Interstate Commerce Commission for any action they deem necessary.

I might say here parenthetically that thereby is one of the problems
involved here.

Senator LAUSCHE. Who was the \\Titer of that letter?
Mr. LAWRENCE. Mr. Arthur W. Bishop, superintendent, motor

transportation, Ohio Public Utilities Commission. It is at the top of
the attachment, sir, right above it.
Senator LAUSCHE. All right.
Mr. LAWRENCE. One of the problems we have with the agricultural

co-op is that they can operate so many years, as Mr. Kinnaird pointed
out with the ATA of Texas, before actually being put out of business.
This has happened in several of the instances.
The only thing I can think of is maybe what Gerald * * * used to

say, the coach at Texas, about I think it was Texas Christian, which
was always giving him such a bad time. He said: "They are a lot like
a cockroach. It isn't what they eat and carry off. It's what they fall
in and mess up while they're around." [Laughter.]
Maybe that is a proper description of some of these agricultural

cooperatives.
The next one there is from Capt. S. R. Wasson, director of the

motor carrier inspection at the Indiana State police. As of July 1 the
enforcement of the Motor Carrier Act in Indiana goes to the Public
Service Commission of Indiana, but for the past 10 years the State
police have done the enforcement.

Captain Wasson says:
Since August 1965, the Indiana State Police have not taken any enforcement

action against such cooperatives in interstate commerce regardless of the nature
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of the transportation. Prior to that time, we restricted transportation for hire by
agricultural cooperatives following the policy and decisions of the Interstate
Commerce Commission. It has always been difficult to prosecute an agricultural
cooperative for operating beyond the scope of their exemption because of the
difference of opinions of the courts and persons well versed on this type of trans-
portation as well as the Agriculture (sic) Marketing Act. . . . Since the Ninth
Circuit Court of Appeals decision, we have not taken any enforcement action
against any such cooperatives and all pending cases were dismissed.
I don't want to belabor you with all these—

Senator LAUSCHE. They will all be printed in the record.
Mr. LAWRENCE. I would like to read just one more if I could. This

is from Mr. Turner of Michigan. And all these men work in this field
day in and day out.
Mr. Paschal Turner is chief enforcement officer of the Michigan

Public Service Commission, and he refers to Public Law 89-170,
which is the real crux in this problem. I think that the enforcement
measures contemplated by you people when you passed the law are
completely blunted now. He says:
I don't believe Public Law 89-170 will be of any value where co-ops are con-

cerned for two reasons.
(a) It is impossible at the time an officer is checking a vehicle, owned or operated

by a co-op, to determine if the co-op is a bona fide one as provided for by the
Agricultural Marketing Act.
(b) At the time of inspection it cannot be determined if the commodity being

transported is in excess of 50 percent of the transportation service for non-members
as provided for in the Agricultural Marketing Act and now supported by the
courts in the Northwest decision.

I will skip some. He continues:
I am sure that you have many reasons as to why the Northwest decision is

detrimental to the regulated industry so I'll list what I feel are the strong points.
(1) Regulated carriers are forced to raise transportation charges due to

revenue siphoned off by the co-ops.
(2) A cutback in service by the regulated carriers to off-route points and

out-State points.
(3) Regulated carriers no longer are in a competitive position. It is un-

reasonable to think that regulated carriers can compete with those not
regulated.

It appears the Northwest decision has authorized, as a group, all of the agri-
cultural co-ops to engage transportation as a common carrier for hire without
restrictions or regulations and without proof of public convenience and necessity
as would be required by the ICC if an application had been filed.

As I say, there are others, yet I think they are all in about the same
phase and on the same point.
As the Georgia Public Service Commission testified last year, in

urging passage of similar legislation, immediate action by Congress is
not only desirable but imperative. It has been our experience that the
longer a bogus transportation company operates, the more entrenched
it becomes in the transportation scheme of the country and the more
difficult it becomes to halt such illegal activities. It can be truly said
that the illegal truck operator learns from his mistakes and those of
others in the same field, and, therefore, establishes his operation in a
pattern so closely paralleling or conforming with existing exemptions
in the law, that it is indeed difficult to determine when he has stepped
beyond the law.
In conclusion, I submit that the interpretation given to section

203(b) (5) of the Interstate Commerce Act and the Agricultural
Marketing Act by the court in the Northwest case is not only contrary
to the intent of Congress when this exemption was placed on the In-
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terstate Commerce Act in 1935, but, also it is so complex as to render
its limitations completely unenforceable.
Thank you.
(The attachments to the statement follow:)

ARTHUR W. BISHOP, SUPERINTENDENT, MOTOR TRANSPORTATION, OHIO PUBLIC
UTILITIES COMMISSION

"The Northwest decision encourages illegal transportation in interstate com-
merce. It has been our experience in Ohio that the transportation of property in
interstate commerce by motor carriers who do not hold interstate operating
authority are operating through Ohio on the pretext of being an agricultural
cooperative. We are unable to determine when the operation is legally that of a
cooperative. We write an inspection report on each such vehicle and submit a
copy to the Interstate Commerce Commission for dny action they deem necessary."

CAPT. S. R. WASSON, DIRECTOR, MOTOR CARRIER INSPECTION, INDIANA STATE POLICE

"Since August, 1965, the Indiana State Police have not taken any enforcement
action against such cooperatives in interstate commerce regardless of the nature
of the transportation. Prior to that time, we restricted transportation for hire by
agricultural cooperatives following the policy and decisions of the Interstate
Commerce Commission. It has always been difficult to prosecute an agricultural
cooperative for operating beyond the scope of their exemption because of the
difference of opinions of the courts and persons well versed on this type of trans-
portation as well as the Agriculture [sic] Marketing Act. . . . Since the Ninth
Circuit Court of Appeals decision, we have not taken any enforcement action
against any such cooperatives and all pending cases were dismissed."

PASCHAL TURNER, CHIEF, ENFORCEMENT SECTION, MICHIGAN PUBLIC SERVICE
COMMISSION

"I don't believe P.L. 89-170 will be of any value where coops are concerned for
two reasons.
"(a) It is impossible at the time an Officer is checking a vehicle, owned or

operated by a coop, to determine if the coop is a bona fide one as provided for by
the Agricultural Marketing Act.
"(b) At the time of inspection it cannot be determined if the commodity being

transported is in excess of the 50% of the transportation service for nonmembers
as provided for in the Agricultural Marketing Act and now supported by the
courts in the Northwest decision.
"We have since the Northwest decision passed along to the ICC all information

pertaining to coops operating between Michigan and other states. As we both
know this is a lengthy procedure and the coop being investigated may cease operat-
ing before the ICC can act. In the interim period, however, the damage to the
regulated carriers both motor and rail has been done.

am sure that you have many reasons as to why the Northwest decision is
detrimental to the regulated industry so I'll list what I feel are the strong points.
"(1) Regulated carriers are forced to raise transportation charges due to

revenue siphoned off by the co-ops.
"(2) A cut back in service by the regulated carriers to off-route points and

-out-state points.
"(3) Regulated carriers no longer are in a competitive position. It is un-

reasonable to think that regulated carriers can compete with those not regulated.
"It appears the Northwest decision has authorized as a group, all of the agri-

cultural co-ops to engage transportation as a common carrier for hire without
restrictions or regulations and without proof of public convenience and necessity
as would be required by the ICC if an application has been filed."

ROSE SANDOVAL, DIRECTOR, MOTOR CARRIER DIVISION, ARIZONA CORPORATION
COMMISSION

"Our field inspectors find it most difficult to enforce our laws when a farm
co-op can freely solicit non-exempt traffic all over the United States. It is almost
impossible for a field inspector to determine if such traffic does not exceed the
value of transportation services for members or if it is incidental and necessary
to its hauling of farm products of members."
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C. R. OPENSHAW, JR., EXECUTIVE SECRETARY, STATE, OF UTAH PUBLIC SERVICE
COMMISSION

"This Commission recognizes the serious problems created from unlawful
interstate trucking. In an effort to provide control over this nature of violation
the Commission staff conducts many road blockades. One of the problems con-
fronted is that of not being able to verify suspicion due to the records being located
Out of state. Public Law 89-170 would be of great value in building an interstate
violation case. Should we elect to conduct an investigation of an agricultural
cooperative, apparently we would not be able to call upon the Interstate Com-
merce Commission for assistance. To this extent the court ruling will adversely
effect the intent of Public Law 89-170."

ROBERT A. POWELL, SUPER04T.ONDENT, MOTOR TRANSPORTATION DIVISION,
IOWA COMMERCE COMMISSION

"It is my opinion that if Congress does not curtail the operations of Coopera-
tives, that many of the small legitimate interstate carriers will either have to
form their own Cooperatives or cease to exist. As an illustration, we have an
Iowa based transportation company operating interstate in Iowa since 1939.
The authority granted him by the Interstate Commerce Commission is limited
in both an area and commodity basis. His attorney called at this office last
week and stated that the transportation company was contemplating forming a
Cooperative so as to stay in business and he sought advioe as to how this Com-
mission would react to such an operation."

R. W. SHIRLEY, DIRECTOR, TRANSPORTATION DIVISION, IDAHO PUBLIC
UTILITIES COMMISSION

"My personal opinion on agricultural cooperatives transporting general com-
modities for non-members is that it may 'open the gates' insofar as any effective
economic regulation is concerned, and this can weaken the ability of authorized
general commodity carriers to function effectively. Long distance hauling in the
west produces 'bread and butter' revenue per haul, and obviously diversion of this
traffic to agricultural cooperatives would have a pronounced adverse effect."

W. K. WAITE, DIRECTOR, MOTOR TRANSPORTATION DEPARTMENT, NEW
MEXICO STATE CORPORATION COMMISSION

"New Mexico is a bridge state and as a result we receive applications for
registration from many cooperatives. The largest of which is ATA from Ft. Worth,
Texas, they have 68 units all of which are leased.
"We have only one local cooperative that is headquarted [sic] in Las Cruces,

New Mexico by the name of International Marketing, Inc. They have started on
a small scale and have done the 'legal' groundwork of recruiting a few local
farmers as members in order to get into their intended work of transporting
everything possible without obtaining authority.
"As you can understand we are in the position of issuing a Certificate of Regis-

tration to any cooperative operating in interstate commerce unless we can prove
that the operation is a subterfuge. The Commission has follow [sic] the policy,
although they feel most of these operations are illegal, that the ICC should take
the action against them."

Jos. S. A. GIARDINA, DIRECTOR OF TRANSPORTATION, MARYLAND PUBLIC
SERVICE COMMISSION

"I can only 'agree with you that the recent decision of the Ninth Circuit Court
of Appeals, which you referred to, can have devastating effects on regulated
carriers, and will prevent the full effectiveness of state enforcement as contem-
plated by P.L. 89-170."

MAJ. C. A. RYBURN, JR., DIRECTOR, ENFORCEMENT DIVISION, VIRGINIA STATE
CORPORATION COMMISSION

"The Commerce Counsel informs me he has had two inquiries from two other
alleded [sic] cooperatives who stated they were going to operate through the
State of Virginia. These were Western Cooperatives. We feel, however, that if
this type of operation is continued, it will grow and do a great deal of damage to
the regulated carriers."
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DAVID 0. BENSON, DIRECTOR, TRANSPORTATION RATES DIVISION, GEORGIA
PUBLIC SERVICE COMMISSION

"I think we both agree that there can be no effective enforcement—State or
Federal—of these agricultural cooperatives unless some legislation is passed over-
turning the Northwestern [sic] decision."

Senator LAUSCHE. Mr. Lawrence, will you please identify the
character of your membership with a little greater detail, please.
Mr. LAWRENCE. The membership in COTP?
Senator LAUSCHE. Yes.
Mr. LAWRENCE. Yes, sir. These are three American Trucking Asso-

ciation Conference groups.
The common carrier—irregular route group—I don't know what

more I can say to identify these. They are motor carriers operating
over irregular routes. I don't know how much further I can go.
The National Motor Freight Traffic Association. Some of the mem-

bers that would be a member of the Common Carrier Conference—
irregular route would also belong to the National Motor Freight
Traffic Association. It is primarily a tariff bureau handling rates and
tariffs for the motor carriers.
And, of course, the ATA Regular Common Carrier Conference in

addition is a motor carrier group of motor carriers operating over
regular routes.
And there are several motor carrier rate bureaus throughout the

country that also contribute to COTP.
Senator LAUSCHE. How large is your membership?
Mr. LAWRENCE. I don't think I can really tell you the exact num-

ber, Senator. There are 20 rate bureaus. And because of this over-
lapping of the carriers belonging also to the conference and to the
rate bureau, it is hard to tell you exactly how many motor carriers
belong to it.
I am not trying to dodge it. I just really don't have the exact figures

before me.
Senator LAUSCHE. All right. Thanks for your help.
Now, the next witness is Mr. Gibson, president of the Midwest

Coast Transport, Inc.
Mr. Gibson.

STATEMENT OF D. JACK GIBSON, PRESIDENT, MIDWEST COAST
TRANSPORT, INC.

Mr. GIBSON. Mr. Chairman, my name is D. Jack Gibson, and I am
president of Midwest Coast Transport, Inc., Sioux Falls, S. Dak.
Midwest Coast Transport, Inc., began business on September 1,

1951, transporting principally meats and packinghouse products from
the Midwest meatpacking States to west coast destinations. In 1957
this operation was expanded to serve meatpackers to the east coast,
and we are authorized as an irregular route common carrier of specified
commodities to transport meats, packinghouse products, frozen foods,
canned goods, foodstuffs.
We experienced our first competition from so-called farm cooperative

'shipping associations in 1958. Our first encounter was with the Agricul-
ture Commodity Service, an Illinois corporation. The principal office
was Council Bluffs, Iowa, with a Mr. Robert Crawford as agent in
charge. Offices were operated in various Midwest locations and a
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principal office was operated at Forth Worth, Tex., with the agent in
charge being a Mr. Jack Cobb.
I believe this is of great importance since it was the same Mr. Jack

Cobb that formulated the Agricultural Transportation Association,
Inc., of Texas, at Forth Worth, Tex., after Agricultural Transporta-
tion Association of Texas began operations on the very next day and
is still continuing to operate with Mr. Jack Cobb in charge.
The same type of operations are conducted by the successor, ATA

of Texas, as were conducted by the predecessor, Agricultural Com-
modity Services.

Senator LAUSCHE. May I interrupt at this point?
Mr. GIBSON. Yes, sir.
Senator LAUSCHE. Were you present here last year?
Mr. GIBSON. Yes, sir.
Senator LAUSCHE. And is this group or this subject the same one

that we discussed last year where a cease and desist order was issued
to, let's say, X and on the same day or the following day Y came into
existence comprised of practically the same financiers and operators?
Mr. GIBSON. Yes, sir.
Senator LAUSCIrE. I see. Proceed.
Mr. GIBSON. The Interstate Commerce Commission has been dili-

gent within their authority to attempt to control the psuedo farm
cooperatives. On December 18, 1963, the hearing examiner recom-
mended that ATA of Texas be ordered to cease and desist and now—
after almost 4 years—no final decision has been rendered, and this
so-called cooperative is still operating and continuing to expand.
I would also like to call to the attention of the Chairman and this

committee another cooperative that is engaged in for-hire transpor-
tation. To the best of my knowledge, the Milk Producers Marketing
Association of Kansas City, Kans., is and was a legitimate farm coop-
erative dealing in milk and dairy products in Kansas and Missouri
and also engaged in the manufacture of cheese. Since the Northwest
decision, which has been previously discussed, this cooperative has
engaged in full-scale for-hire carriage.

Approximately a year ago when testifying before this committee,
I cited the new services of Milk Producers Marketing Association. In
the past year their operations have expanded. I am certain that they
average three or four loads each week out of one Midwest origin,
transporting meats and packinghouse products to California. This is
all traffic formerly handled by common carriers. My company has
been a victim in this erosion of regulated meat traffic to this coopera-
tive.

It is most interesting to note that the equipment utilized under the
name of Milk Producers Marketing Association is J & J Truck Leas-
ing, Inc., Kansas City, Mo., and operates with a simple placard desig-
nating the Milk Producers as the carrier.
Appendix A attached is a listing of the shipments that we have

actual knowledge and witness of moving by Milk Producers Marketing
Association since January 1, 1967. We have confirmed that in each
instance the rate is quoted from 20 to 25 cents per hundredweight
below existing common carrier rates.

Senator LAUSCHE. What do you contend is the arrangement be-
tween the two—that is, between the Milk Producers Marketing
Association and the J & J Truck Leasing, Inc.?
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Mr. GIBSON. The majority of equipment that we have witnessed,
sir, has been equipment that has been just picked up from truck
operators and placarded—namely, J & J Truck Leasing—are placarded
under the name of Milk Producers.
Milk Producers has nothing to do other than the placard on there.
Senator LA.USCHE. Well, do you contend that it is mainly an opera-

tion of the J & J Truck Leasing, Inc.?
Mr. GIBSON. Yes, I do.
Senator LAUSCHE. And that the Milk Producers Marketing Associa-

tion is used as a facade to indicate that it is a cooperative?
Mr. GIBSON. Yes sir, and lending them their name.
Senator LAUSCHE. Proceed.
Mr. GIBSON. I might also add that this complete list along with

others have been furnished to the Interstate Commerce Commission
of all of the shipments, and I ask that this appendix be printed in the
record.

Senator LAUSCHE. It will be so printed.
Mr. GIBSON. I wish to emphasize that while these observations

cover only one origin, we do experience competition from Milk
Producers at every Midwest packinghouse origin.

Furthermore, within the past month we have been advised by candy
and confectionery shippers in the Chicago area of being offered services
on truckload shipments of candy from Chicago to California destina-
tions at a rate 35 per hundredweight lower than existing common
carrier commodity rates. This business was solicited by agents 0. A.
Olson and Cecil Jenkins of the Milk Producers Marketing Association.
The transportation of truckloads of candy certainly cannot be

claimed as a service for a farm member of a cooperative.
• I would also like to say that by Mr. Harmanson's proposal the
Milk Producers Marketing Association would only have to write a
letter to the Interstate Commerce Commission and then continue to
transport these meat and candy shipments legally.
This would certainly not be a solution to the problem at hand.
I have cited the specific instances of two psuedo farm cooperatives

but do wish to emphasize that we must compete with many more,
such as Midwest Fruit Cooperative Association, California Marketing
Cooperative Association, and International Marketing Express, to
name a few.
I believe there are many reasons why these pseudo farm cooperatives

can operate at a lower level of rates than common carriers and thus
attract the truckload traffic from the common carriers, and I would
appreciate this committee exploring some of these reasons.
One specific area is safety and insurance. As a common carrier we

operate under rigid rules and regulations as prescribed by the Inter-
state Commerce Commission and the Department of Transportation.
Our vehicles are properly maintained and inspected regularly to meet
the safety requirements.

• We are subjected to possible revocation of operating certificates in
the event we are not in compliance with these prescribed regulations.
The operation of farm cooperatives since they do not come under
Interstate Commerce Commission and Department of Transportation
regulations, and because they have no authority that can be attacked
by the Interstate Commerce Commission, the Commission then is
almost powerless in supervising the cooperative's safety, hours of
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service, and maintenance of vehicles. Also, as a common carrier, and
mainly as a protection for the motoring public, we are required to file
a certificate of insurance with each State in which we operate and
furthermore carry a prescribed minimum of insurance.
Has any of the named cooperatives filed such certificates of insurance

and is it adequate?
These are two important cost items to the common carrier, yet our

so-called farm cooperative competition does not have to meet the same
standards.
Much emphasis has been placed on highway safety in the past 2

years by Congress, and here is an area that I personally believe has
been overlooked.
I fail to understand how the Department of Transportation can

possibly supervise the safety regulations of a pseudo farm cooperative
when they are powerless to presently supervise the traffic and com-
modities transported by the same cooperatives.

Additional costs are incurred by common carriers in the proper
maintenance of terminals and records to comply with the laws.
Pseudo farm cooperatives are known to release their vehicles at
destinations and the drivers secure their own backhauls.
By following such practices it appears that it would be impossible

to see that drivers of the equipment were in compliance with the
hours of service regulations and had sufficient rest before beginning
another cross-country trip.
Another important fact is that in providing service as a common

carrier we do and must serve the public to and from all authorized
points. Our company performs both truckload and less-than-truckload
protective service to meet the public needs. However, the farm cooper-
atives are and have been selective in their traffic, taking particular
care to serve between points where they are assured of an immediate
backhaul and thus reduce their operating expense. In fact, they solicit
and select the "cream of the traffic," and by so doing place an addi-
tional burden upon the regulated common carrier.
We do not have any objection to the legitimate farm cooperative

that is engaged in the transportation field for the services of its bona
fide farm members, and where such transportation services are neces-
sary to the business of the bona fide farm members.
On the other hand, the complete violation of the Interstate Com-

merce Act as exercised by the pseudo farm cooperative will, if not
controlled, ruin our company as well as the regulated transportation
systems.

Since the Northwest decision, the revenues of Midwest Coast
Transport have decreased annually, and I am sure will continue to
do so as long as we are forced to compete with these nonregulated
types of operations as I have outlined.
Thank you, Mr. Chairman.
(The appendixes to the statement follow:)

APPENDIX A

January 3, 1967: Milk Producers Marketing Association, Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
January 6, 1967: Milk Producers Marketing Associaton, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
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January 9, 1967: Milk Producers Marketing Association, Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
January 9, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
January 13, 1967: Milk Producers Marketing Association, Kansas City,

Kansas. Destination, San Francisco. Observed loading Meats and Packinghouse
products at Sioux Falls, S.D.
January 13, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
January 19, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
January 20, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
January 20, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.

January 23, 1967: Milk Producers ,Marketing Association, Kansas City,
Kansas. Destination, San Francisco. Observed loading Meats and Packinghouse
products at Sioux Falls

' 
S.D.

January 27, 1967: Milk Producers Marketing Association, Kansas City,
Kansas. Destination, San Francisco. Observed loading Meats and Packinghouse
products at Sioux Falls, S.D.
January 30, 1967: Milk Producers Marketing Association, Kansas City,

Kansas. Destination
' 
San Francisco. Observed loading Meats and Packinghouse

products at Sioux Falls, S.D.
February 3, 1967: Milk Producers Marketing Association, Kansas City,

Kansas. Destination, San Francisco. Observed loading Meats and Packinghouse
products at Sioux Falls S.D.
February 6, 1967: Milk Producers Marketing Association, Kansas City,

Kansas. Destination, San Francisco. Observed loading 1Vleats and Packinghouse
products at Sioux Fall, S.D.
February 10, 1967: Milk Producers Marketing Association, Kansas City,

Kansas. Destination, San Francisco. Observed loading Meats and Packinghouse
products at Sioux Falls, S.D.
February 13, 1967: Milk Producers Marketing Association, Kansas City,

Kansas. Destinaton, San Francisco. Observed loading Meats and Packinghouse
products at Sioux Falls, S.D.
February 17, 1967: Milk Producers Marketing Association, Kansas City,

Kansas. Destination, San Francisco. Observed loading Meats and Packinghouse
products at Sioux Falls, S.D.
March 3, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.

March 13, 1967: Milk Producers Marketing Association
' 

Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.

March 27, 1967: Milk Producers Marketing Association, Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
March 31, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
March 31, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.

April 3, 1967: Milk Producers Marketing Association, Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sious Falls, S.D.

April 28, 1967: Milk Producers Marketing Association, Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
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April 28, 1967; Milk Producers Marketing Association, Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.

April 28, 1967: Milk Producers Marketing Association, Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
June 23, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination San Francisco. Observed loading Meats and Packinghouse products
at Sioux Fails S.D.
June 23, 1967: Milk Producers Marketing Association, Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.
June 23, 1967: Milk Producers Marketing Association Kansas City, Kansas.

Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls S.D.

July 3, 1967: Milk Producers Marketing Association, Kansas City, Kansas.
Destination, San Francisco. Observed loading Meats and Packinghouse products
at Sioux Falls, S.D.

Senator LAUSCHE. Mr. Gibson, thanks very much for your help.
I recall you being here last year. Is there anything further you desire
to offer?
Mr. GIBSON. I would like to state that in the case of the Milk

Producers Marketing Association I would like to perhaps have these
dates put in the record.
On October 11, 1966, by order of the Interstate Commerce Com-

mission—at that time Commissioner Tucker was vice chairman—
Docket MC—C-5299 was "Milk Producers Marketing Association
Investigation of Operations." That was on October 11, 1966. The
Commission instituted their own investigation into this operation of
this farm cooperative.
On January 10, 1967, this was referred to a hearing examiner for

hearing on the 6th day of February 1967.
That was later by order of March 21 changed to a hearing date of

April 13th.
By order of March 31, 1967, that hearing on April 13, 1967, was

postponed, and yet today they haven't had an investigation of the
operations of this company.
Senator LAUSCHE. Thanks very much.
The next witness is Mr. Stoney M. Stubbs, chairman of the board,

Frozen Food Express.
You may proceed, Mr. Stubbs.

STATEMENT OF STONEY M. STUBBS, CHAIRMAN OF THE BOARD,
FROZEN FOOD EXPRESS, DALLAS, TEX.

Mr. STUBBS. Thank you, Mr. Chairman.
My name is Stoney M. Stubbs. I am chairman of the board and

chief executive officer of Frozen Food Express, Inc., Dallas
' 

Tex.,
a motor common carrier operating under certificates granted by the
Interstate Commerce Commission.
Our company specializes in the transportation of perishable food

products and operates generally in the Southwest, Midwest, and
western part of the United States.
My company is a Texas corporation, having been organized under

the laws of the State of Texas in 1946 and has been engaging in its
certificated transportation activities since that time.
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I am also president of the Common Carrier Conference—Irregular
Route, one of the groups supporting COTP as was previously men-
tioned, and appear in behalf of all of the members of that association
in connection with this legislation. Membership of this association
consists of 550 truck operators from various sections of the United
States.
As immediate past president of the Texas Motor Transportation

Association, I would like to have placed in the record at this time a
copy of a recent resolution passed by the board of directors of the
Texas Motor Transportation Association bearing on the transporta-
tion activities of agricultural cooperatives.
That statement is attached as the last page of my presentation.
Senator LAuscHE. It will be so printed.
Mr. STUBBS. Our company began its operation in interstate com-

merce in 1948 and since that time up until January 1, 1962, enjoyed
a steady growth in operations and profitability. In 1948 the company
for the first time reached a million dollars in annual volume, and the
rate of growth each year thereafter was approximately 20 percent.
Our truckload volume in 1960 was $5,833,600; in 1961, $6,345,600;

in 1962, $6,237,500—a decline; in 1935, $6,592,800; in 1964, $6,884,700.;
in 1965, $6,548,400; and in 1966 another decline, $6,717,450.
In spite of the economic and population growth in the area our com-

pany serves, you can see a decline in truckload volume of business
handled by Frozen Food Express in the years 1962 and 1965.

This is attributed to the activities of the various agricultural co-
operatives engaged in the transportation of commodities for other than
their members and, in particular, the transportation activities of
illegally organized and so-called agricultural cooperatives which are,
in fact, nothing more than transportation companies for hire without
the benefit requirements of certificates and permits from the Interstate
Commerce Commission and without any type of economic regulation
by the Interstate Commerce Commission. •
These transportation cooperatives took the position that they could

operate for hire in interstate commerce without the necessity for
certificates and permits, and without the approval and regulation of the
Interstate Commerce Commission, and they proceeded to do exactly
that.
Since these organizations contended that they could engage in the

transportation of products for hire, they were able to negotiate on a
daily basis for their• services with the shippers; that is, shippers who
were willing to take the chance and use such services. The result insofar
as the common carriers were concerned was that the agricultural co-
operatives—the legally constituted as well as the illegally constituted
co-ops—were in a position to cream the more desirable traffic offered
by the shippers. The less desirable traffic or the traffic involving empty
miles or special services was then tendered to the common carriers.
The common carriers were thus placed in a position, since they were
required to serve the public, of having to serve the shippers for their
less desirable traffic without the opportunity to participate in the bet-
ter grade of traffic.
Without regulation of the prices charged for services there was more

and more pressure exerted on the regulated common carriers to make
concessions to enable their shippers to meet this competitive price
situation.
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The end result has been over the years a complete disruption of
the rate structures involving the movement, for example, of meat and
meat products from the Midwest to the western part of the United
States. This same thing has happened from the Midwest to other
sections of the United States, although perhaps not to the degree that
it has to the west coast.
Our company would have been unable to sustain itself economi-

cally during this particular period of time had we not become involved
in a substantial less-than-truckload service of perishables. Our truck-
load operation of itself would not have sustained our economic muscle
in the face of the inroads made by the cooperatives.
For example, our operating ration in 1965 was 92 percent and it

declined or worsened to 95.5 in 1966, even with the substantial
contribution of our less-than-truckload operation.
I might add there, sir, that the co-ops are not interested in this

because it is troublesome. It is a lot of work. It requires terminals,
a lot of solicitation, pickup and delivery services and so on. They do
not interest themselves in this particular part of the operation.
I reviewed the 1966 Annual Carrier Reports, which is a financial

reporting service on the Nation's leading motor carriers and noted
that, among the predominantly perishable• carriers, 28 of them either
lost money or declined in profitability from 1965 to 1966, whereas
only 13 were able to show a slight improvement from 1965 to 1966.
Bearing in mind that this was a period of unprecedented prosperity
in this country, I feel this is to a degree indicative of the difficulties
the perishable carriers have faced with the inroads made by the
agricultural cooperatives.
It is not the intent of my company, nor is it the intention of the

Common Carrier Conference—Irregular Route, to in any way restrict
the operation of a properly organized, legitimate agricultural co-
operative. We have no quarrel with the legitimate agricultural coopera-
tive engaging in the transportation of farm-related commodities and
products for itself and its members, since we feel that in effect this is
similar to the operation of trucks by any other business corporation
transporting its own commodities.
I think all of you will agree that if a private carrier is not authorized

to engage in transportation for hire for other than its own company,
it is logical that an agricultural cooperative association should not
be allowed to engage in transportation for hire in interstate commerce
for other than its own members.
I would like to emphasize also that since the legitimately organized

agricultural cooperative enjoys certain Federal income tax exemptions,
it is even more logical that their transportation activities be limited
to (1) commodities handled by the cooperative and (2) farm-related
traffic for its members—with the understanding that such transporta-
tion for its members be limited to traffic to be used in, or necessary
for, or produced by, farming operations when such traffic is moving
from or to farmers or agricultural cooperatives.
We feel that enforcement activities against these for-hire trans-

portation companies has not been successful, that the general transpor-
tion policy of this country has been substantially disrupted, and that
the economic survival of many motor carriers engaged in the trans-
portation of perishable food products is at stake if these agricultural
transportation cooperatives are allowed to continue.
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For these reasons we support this legislation to insure that the
agricultural cooperative engaged in for-hire transportation is properly
constituted and legitimate within the framework of this legislation.
Now, Mr. Chairman, if I may, I want to make a personal statement.

This has nothing to do with the trucking industry or the Irregular
Route Conference, but it's Stoney Stubbs and Frozen Food Express.
Senator LAUSCHE. Let it go.
Mr. STUBBS. I feel if Congress is unwilling to recognize this as a

major transportation problem and take appropriate legislative steps
to correct it, the Congress should require the Interstate Commerce
Commission to release the regulated motor common carrier industry
from its restrictions in the field of entry and economic regulation so,
that such regulated carriers as choose to do so may compete with the
cooperatives on equal terms.
Thank you.
(The resolution referred to is as follows;)

RESOLUTION BY THE TEXAS MOTOR TRANSPORTATION ASSOCIATION

Whereas, there is a large amount of illegal transportation of property in inter-
state commerce; and

Whereas, a significant portion of such illegal operations are camouflaged as the
operations of farm cooperatives • and
Whereas, the decision of the Ninth Circuit Court of Appeals, in the Northwest

Co-op case has greatly expanded the commodities which can be transported for
non-members by bona fide farm cooperatives;
Now, therefcre, Be it Resolved, that the Board of Directors of the Texas Motor

Transportation Association, meeting in annual session in Houston, Texas, on June
23, 1966:

(1) Urges the Interstate Commerce Commission and all state transportation
enforcement agencies, individually and cooperatively, to take prompt and
decisive action to expose and prosecute illegal truck operations masquerading
as those of farm cooperatives;
(2) Urges the Interstate Commerce Commission to take appropriate

action to continue to enforce its long-standing interpretation that non-
member hauling by farm cooperatives must be limited to farm-related
commodities, since the contrary approach taken by the Ninth Circuit Court
of Appeals in the Northwest Co-op case had not been approved by the Supreme
Court of the United States.
(3) Urges the organized trucking industry to take steps necessary to secure

legislative relief from the decision in the Northwest Co-op case, and pledges its
complete cooperation in such an effort.

Unanimously adopted by the Board of Directors, Texas Motor Transportation
Association, June 23, 1966, in Annual Session at Houston, Texas.

JAMES E. TAYLOR,
Executive Director.

Senator LAUSCHE. That is, you subscribe to the general principle
that our country needs a sound transportation system 
Mr. STUBBS. Yes, sir.
Senator LAUSCHE. And to achieve that objective it is necessary

that under law there be prohibited cutthroat pricing and pricing that
is harmful to the economy of the general consumer?
Mr. STUBBS. Yes, sir.
I also think that the little guy needs some protection here.
We have got 45 counties, for example, in the State of Texas that

there is no railroad to, there is nothing but trucks, and they are
regulated trucks.
Now, the co-ops don't go out to these little towns.
Senator LAUSCHE. Whom do you mean by the "little guy" as dis-

tinguished from what I said—the consumer?
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Mr. STUBS. Well, they are the same people. Let's suppose a man in
Lubbock, Tex., is running a sporting goods store. He is entitled to
have a truck or rail service for commodities he ordered as is General
Electric.

Senator LAUSCHE. All right.
Now, then, as I understand, in these final remarks you made, you

take the position that if you are going to remove one group that
engages in transportation services generally or in a limited way, then
you should remove regulation from all?
Mr. STUBBS. If the carrier should so choose he wanted to be placed

in that position.
Senator LAUSCHE. Yes. And, that is, if the regulations are removed,

then competition can set in regardless of what its destructive end might
be, and after the destruction has come, if monopolies are the result,
that that should be tolerated?
Mr. STUBBS. Then you would have to go right back to the regula-

tion again.
Senator LAUSCHE. That is, you would have to go right back to

regulation to eliminate those evils?
Mr. ST1MBS. Monopolies, yes.
Senator LAUSCHE. Thanks, Mr. Stubbs.
Mr. STUBBS. Thank you, sir.
Senator LAUSCHE. We have one more witness, Mr. Watkins.
Are you from the city of Washington or from some other place?
Mr. WATKINS. I am from Atlanta, Ga.
Senator LAUSCHE. And you would like to present your paper

today?
Mr. WATKINS. Yes, if you will, please.
Senator LAUSCHE. You may proceed. Your full statement may be

printed in the record, and you may emphasize what you believe are
the main points of your presentation orally.

STATEMENT OF BILL WATKINS, PRESIDENT, WATKINS MOTOR
LINES, INC., LAKELAND. FLA.

Mr. WATKINS. Thank you.
Mr. Chairman, I am from Atlanta, Ga., but primarily as a motor

carrier, I operate in and out of the State of Florida.
We have had over the years many problems plaguing us on this

agricultural exemption of one kind or another.
It used to be 203(b)(6) I believe it was.
When the courts eroded away what would have been regulated

carrier traffic, they decided that many items were farm products.
However, most recently, this agricultural cooperative has been the
main means of disrupting traffic to and from Florida.
And the reason I think we have been bothered worse in Florida

is because so many motor carriers are exempt carriers down there
hauling freight for farmers and farm cooperatives. And as they find
ways and means of obtaining backhauls to Florida, by cutting rates
most anywhere they want to, it destroys the regulated transportation
system.
As a basis for my position, I would like to go back to a statement

made by Congressman Jones when he was proposing this 203(b)(5).
And he says there:

83-442-67-6
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Cooperative organizations do not act as money-makers transportation. The
hauling is done as a means of reducing marketing expenses of their members.

In addition, Mr. Jones said:
In some instances it reduces the expense of the handling to combine some

hauling for non members. This does not mean going into the general business of
transportation. It is merely incidental to the hauling for their own members.
It is a practical proposition.

And still another quote:
This will not open the gate for a lot of men to go into the trucking business

and thus escape the regulation of the Interstate Commerce Commission.

Mr. Jones was specifically asked what his feelings and intentions
were, having to do with farm cooperatives going into the general
trucking business, and Mr. Jones answered:

If they go into the general trucking business, most assuredly they should be
subject to the regulations. My amendment will not prevent that.

Well, I find as a trucker their amendment has really fostered it.
At this particular rate it is going to erode away the regulated trucking
industry of Florida.
I want to tell you the story of one of my worst competitors. Much

has been said here today about the Agricultural Transportation Asso-
ciation of Texas. Well, while they have their headquarters in Texas
and I am headquartered in Georgia, both of us operate primarily
in and out of Florida. When this operator, which as I said is my largest
competitor, has a truck up in the Midwest, he can name a rate to suit
himself to get his truck back to Florida. I have to operate with a
published rate.
When I get out there, I haul back on my published rate. Or if there

is no traffic available at my published rate—which he has undercut
and taken my freight away—I have to run my truck back deadhead
to Florida.
One of the things we are constantly confronted with is that in the

production of Florida frozen citrus products, which is the main thing
we haul, which are manufactured frozen concentrated down into
6-ounce cans and hauled out as a manufactured product, they have
peaks and valleys in this, and we have had to get our trucks back
down there to meet the demand when the factories are running full-
blast.
So, many times we have to deadhead our trucks all the way from

Illinois or Texas or Ohio back to Florida to cover these shipments,
and then we find that the Agricultural Transportation Association of
Texas has taken traffic that we normally haul, cut the rate on it 25
to 50 cents, depending on what it takes to get the traffic, and their
truck comes back down to Florida loaded, and ours comes back empty.
As a result, it puts a terrific burden on our cost structure that we

have got to pass on to the Florida producer in order to get our trucks
back down there. We can't operate at a loss.
Last year, however, continuing to try to do this, was the first year

in 15 years that we have operated our truckline in the red. Normally
our truckline has been a very profitable operation.
Now, the loads that they are hauling down there are delivered to

Florida to such places as Max Bauer Meat Co., in Miami, which is a
corporation; Food Pair Stores, which is a large national retailer; Dirrs
Meat Co., in Miami, which is a sausage manufacturer; Miami Pro-



79

vision Co., who is a purveyor that cuts up carcass beef into steaks
and roasts for the Miami beef trade; Wilson & Co., who is a big na-
tional meat outfit; Armour & Co., which is likewise a big national
company; Grand Union Co., which many of you in the East here
know, and they are in the retail store business; Swift & Co., a national
meat company; Winn-Dixie Stores throughout I lorida, who are large
retailers.

All these loads that I previously described are transported by ATA
and other so-called co-ops.
We are losing a lot of business to this Milk Producers Cooperative

truckline also.
Shippers located in the State of Florida that use them going back

out—they may belong to them as members, which they aren't entitled
to—are firms like Libby, McNeil & Libby, the large canned goods
food operators throughout the United States; Minute Maid, which is
a division of Coca-Cola Co.; Ben Hill Griffin, Inc., which is a corpora-
tion producing frozen orange products; Pasco Packing Co., a corpora-
tion which is a wholly owned subsidiary of Lykes Bros. the steamship
people; Safeway Stores, retailers, headquartered in 

Bros.,
Calif.;

Furr's Inc., of Lubbock, Tex.
I won't keep on. They are all repetitious.
But the ATA operating under the claimed exemption in fact are

just operating as a truckline.
Now, there have been in recent times formations in the last, I

would say, 3 months of new co-ops down there are attemtping to do
the same thing, and some of these are operating under the auspices of
citrus-producing cooperatives in Florida.
Under the Northwest case they probably clear that thing right on

the nose, whereas I don't think ATA clears it.
Senator LAUSCHE. These companies, Libby-McNeil & Libby, Min-

ute Maid, the Division of the Coca-Cola Co., Ben Hill Griffin,
Pasco Packing Co., are they members of the Agricultural Transpor-
tation Association of Texas?
Mr. WATKINS. Well, I don't think that Minute Maid has joined

them. And some of the others may not have joined. But they use
them anyhow whether they are members or nonmembers.

Senator LAUSCHE. But, that is, an industrial or a manufacturing
firm can become a member of the co-op and thus be entitled to the
services which a co-op can legitimately render to its farmer members?
Mr. WATKINS. That is right.
Minute Maid has no legal entity other than it is a wholly owned

subsidiary of the Coca-Cola Co. on the New York Stock Exchange.
Senator LAUSCHE. All right. Proceed.
Mr. WATKINS. These loads out of Florida that I just mentioned go

to such places as Associated Grocers in Kansas City; Fleming Co.,
with stores throughout the Midwest; Super-Valu Stores in Hopkins,
Minn. And you notice Super-Valu has stores all over the Midwest.
Now, a lot of buying and selling foodbrokers use this service too.

For example, Buckley Brokerage Co., of Des Moines. They are simply
buyers and sellers of groceries. They buy from Adams Packing Co.,
in Auburndale, Fla., and ship their citrus products to various cus-
tomers in the Midwest by ATA of Texas. And they also use some of
these newly formed co-ops down in Florida.
Holmes Brokerage Co., in Sioux City, Iowa, does the same thing.
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These receivers using the services of ATA of Texas include Piggly-
Wiggly Stores of Shreveport, La.; the Waples Platter Co., in Fort
Worth, Tex.; Ben E. Keith Produce in Fort Worth, Tex.; H. E.
Butt Grocery Co., of Corpus Christi. Co.,nd others are named there.
These are some of the larger receivers of the products transported

by the Agricultural Transportation Association of Texas.
In transacting all of this business we have just discussed, ATA

operates without any restriction as to routes or rates. By contrast,
Watkins Motor Lines spent 20-some-odd years putting together our
route by 700 proceedings before the ICC to serve the food industry
throughout the United States. And I think it is a most unfair arrange-
ment when we are required to operate under this regulation and the
ATA can operate without any regulation at all.
ATA, as we have said earlier, has been declared illegal by the

Interstate Commerce Commission. Yet the Department of Defense,
who writes a letter over here in their support, is utilizing their services
as a carrier.
And later here I have some rate quotations that they have turned

into the Defense Department.
With the ICC's hands tied, as they are, we carriers in Florida are

particularly put to a disadvantage. Any group of farmers down there—
one can't do it, but take at Nocatee, Fla. a big area where they grow
peppers and cucumbers, et cetera, any tree of the farmers can get
together now and form themselves as a co-op, get themselves a truck,
load it up with cucumbers and 

peppers, 
go to Washington Street

Market in New York, come back over to RCA's plant across in New
Jersey, load up a load of color TV's, and carry them down to RCA's
warehouse in Tampa.
That would be a load that would normally carry a $1,000 to $1,200

freight revenue.
As you know, in making our freight rates it is dependent upon the-

value of the commodity that you haul and the risk that the carrier is
put to, and in a lot of cases what that segment of our manufacturing
economy can afford to support.
These farmers that are growing peppers down there don't care.

about it. They have got some truck leased—not one that belongs to.
them. They will give him $500 to go North with a load of peppers and
say, "Now, whatever you can get out of you load coming South, we
will turn that entire check over to you."
So they go up, and here is this trucker that hasn't got any safety

requirements on his truck, hasn't had to comply with ICC safety
regulations at all. Just by sticking the placard on there, "Leased to,
Nocatee Pepper Growers Cooperative,' he can go north and bring
back a load for RCA, whereas if the railroads are going to haul it, they
have got to publish their rate.
As I see it, if it is allowed to continue, the thing is going to completely

erode away all the stability that we have built in for the last 20 years.
under the Motor Carrier Act of 1935.
Senator LAUSCHE. Now, what is your position with respect to this

bill that is pending before us?
Mr. WATKINS. I think we have got to have Mr. Pinkney's amend-

ment. You have got to stop the farmer or a cooperative from hauling.
for himself or for his member.
Now, I can't see anything wrong with, say, Winter Garden Citrus

Growers Cooperative, which is a large co-op at Winter Garden, Fla.—
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nothing in the world wrong with them owning their own truck. They
have got about half-a-dozen large growers that own that co-op. They
should be able to haul north the same as Pasco Corp.
When it comes back, they should just haul stuff coming to their

members or things they use in their own business.
If they are allowed to haul back for just anybody, they are going to

tear down the rates.
Senator LAUSCHE. You know, in addition to this main bill recom-

mended by the Commission, there are two other proposals. It is con-
ceded that the C ommission bill will constitute some relief to the com-
plaints which you make. But you don't think that the Commission
bill goes far enough? Is that correct?
Mr. WATKINS. No sir. It leaves a gray area in there that just leaves

it open for this farmer to do what I have just said.
Under the Commission's bill these three farmers 
Senator LAUSCHE. Now, then, you support the bill proposed by Mr.

Pinkney, which would restore the law to what it was and would not
expand the rights in partial conformity with the Northwest decision?
Is that correct?
Mr. WATKINS. Yes. My contention is that three farmers 
Senator LAUSCHE. You have told me that. That is, you support

the Pinkney proposal, don't you?
Mr. WATKINS. Yes sir.
Senator LAUSCHE. What about the Harmanson proposal that we

approve the Northwest decision?
Mr. WATKINS. I have one comment that I wrote out here after

listening to it.
Every direction is a backhaul for some farmer cooperative. You

have got farmer cooperatives in New York State. You have got them
in Ohio. You have got them in the Northwest. They haul to another
direction. Every one is looking for something to haul back.

Because, as I have said about my three farmers in Nocatee if they
can get $1,000 back for this load of televisions that RCA has made,
then it doesn't cost them hardly anything to run their truck north.
Now, why should they be allowed to—three of them can get together,

but one can't The exemption doesn't run to the farmer himself;
it runs to the co-op.
You have got to form a legislative co-op.
I am a farmer myself. I have 1,000 acres of orange trees in Florida.

And I could make more money under the present rate today quitting
my truckline and just hauling my own fruit, getting a co-op, three
of us, to haul my fruit north and haul back this high-priced stuff
without any regulation by the ICC.
Senator LAUSCHE. Well, all right. I have an engagement, and we

will have to go into recess.
Mr. WATKINS. I have some photostats of tenders to the Depart-

ment of Defense on rates on freight of all kinds that I would like to
put into the record if you would receive them.

Senator LAUSCHE. It will be placed in the record, and I would like
to see a copy of it if you have it so I can examine it tonight or today
sometime.
Mr. WATKINS. I have some-other copies of that if you need them.
Senator LAUSCHE. These will be made part of the Committee files

rather than placed in the record.
Mr. WATKINS. All right.
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(The prepared statement of Mr. Watkins follows:)

STATEMENT OF BILL WATKINS, PRESIDENT, WATKINS MOTOR LINES, INC.,
LAKELAND, FLA.

Mr. Chairman, members of the Committee, my name is Bill Watkins. I reside
at Atlanta, Georgia. I am President of Watkins Motor Lines, Inc., a motor com-
mon carrier operating under a certificate, with various subs thereto issued by the
Interstate Commerce Commission under certificate MC-95540. Watkins Motor
Lines, Inc. is headquartered in Lakeland, Florida.
Watkins Motor Lines is engaged primarily in the transportation of specified

commodities and has been so engaged since prior to its incorporation in 1942.
Over the years, many problems have plagued the progress of our Company,

but none has dimmed the future as much as illegal trucking operations being con-
ducted under the guise of farmer cooperatives relying on and defending them-
selves before Interstate Commerce Commission enforcement proceedings under
certain sections of the Motor Carrier Act, which were intended to exempt and
benefit farmers and legitimate cooperatives only.
I am here today in support of S. 752 with the amendment suggested by Mr.

Pinkney.
As a basis for my position, I would like to go back to statements made by

Congressman Marvin Jones of Texas in 'a floor debate on the Motor Carrier Bill
in 1935. I am sure that the furthest thing from Mr. Jones' mind on that day
was to authorize the type of transportation that is being conducted under Sec.
203(b) (5) today. In supporting the amendment, Mr. Jones stated and I quote:
"Cooperative organizations do not act as money-makers in transportation.

The hauling is done as a means of reducing marketing expenses of their members"
In addition Mr. Jones said:
"In some instances, it reduces the expense of the handling to combine some

hauling for non-members. This does not mean going into the general business of
transportation. It is merely incidental to the hauling for their own members. It
is a practical proposition."
And still another quote:
"This will not open the gate for a lot of men to go into the trucking business

and thus escape the regulations of the Interstate Commerce Commission."
Mr. Jones was specifically asked what his feelings and intentions were, having

to do with farm cooperatives going into the general trucking business, and Mr.
Jones answered:
"If they go into the general trucking business, most assuredly they should be

subject to the regulations. My amendment will not prevent that."
It is my position today, that the Interstate Commerce Commission should be

allowed to enforce the spirit and intentions of the Motor Carrier Act.
The illegal cooperatives are not being operated for the benefit of growers, but

are in effect big profit organizations, operated for the benefit of the owners and
certain shippers who benefit by cut rates, which are reduced for the purpose of
creaming off traffic and not supporting general transportation for the benefit of
the public.
Let met tell you the story of one of these illegal outfits. I know about its opera-

tions from bitter personal experience. I refer to the Agricultural Transportation
Association of Texas. In last year's hearings, considerable testimony about the
operations of this so called "cooperative" was offered. May I bring the story on
this trucking company up to date:
When this operator, one of the largest competitors that my company has to

deal with, has a truck north of Sioux City, Iowa, empty and ready-to-load, his
rate to Miami, Florida is approximately $2 per hundred weight, covering the
transportation of fresh carcass beef. When he has a truck in Kansas City, Missouri
and a shipper in Sioux City, Iowa asks him to take a load of freight out of Sioux
City to Miami, the rate is higher than the $2 per hundred weight he would charge
if his truck were in a more convenient place. This is just an example of ATA of
Texas rate pratices. From what I have learned, the rate is made to fit the occasion
that serves ATA best.

This is the kind of unequal competition which we are unable to meet. As a
regulated carrier, we are not permitted to make such quotations. In the first
place, it would take us a minimum of 30 days to get a rate change.
We know that the Agricultural Transportation Association of Texas unloads

approximately thirty loads per week in the State of Florida. These loads originate
from such places and customers as Estes Packing Company, a Corporation, Fort
Worth, Texas; Neuhoff Meat Packers, a Corporation, Dallas, Texas: Texas Meat
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Packers, a Corporation, Dallas, Texas; San-Angelo Packing Company, a Corpora-
tion, San Angelo, Texas; Standard Meat Company, a Corporation, Dallas, Texas;
Blue Ribbon Meat Company, a Corporation, Houston, Texas; Kane Cattle
Company, a Corporation, Fort Worth, Texas; Iowa Beef Packers, a Corporation,
in Sioux City, Iowa and Phelps City, Missouri.
In addition to the independent packers that I have just named, the ATA of

Texas is serving, or holds itself out to serve, all of the meat packers, both inde-
pendent and major, throughout the principal meat packing' states. It has been the
experience of our company that every time one of our sales representatives calls
on a meat shipper, seeking business, one of the most common remarks that we
hear is, "Well, you'll have to get competitive with ATA".
The loads that I refer to that were delivered into Florida were destined to such

places as Max Bauer Meat Company in Miami; Food Fair Stores in Miami;
Dirrs Meat Company in Miami; Miami Provision Company in Miami; Wilson &
Company in Miami; Armour & Company in Miami; Grand Union Company in
Miami; and Swift & Company in Miami; also Winn-Dixie stores throughout
Florida. All of the loads that I have previously described are transported by ATA
and other "so called co-ops".

Shippers located within the State of Florida reportedly using the services of
ATA of Texas include: Libby, McNeil & Libby, Ocala, Florida; Minute Maid, a,
Division of the Coca-Cola Company; Ben Hill Griffin, Inc.; Pasco Packing Com-
pany, a Corporation owned by Lykes Brothers, the steamship people; Safeway
Stores, retailers, headquartered in Oakland, California; Furr's Incorporated, re-
tailers, headquartered in Lubbock, Texas; Del Norte Frozen Foods, wholesalers,
located in Forth Worth, Texas; and Super-Value Stores, wholesalers and retailers,
headquartered in Minneapolis, Minnesota. As far as we know, all of these shippers
and receivers are members of this alleged co-op, the Agricultural Transportation
Association of Texas, operating under the claimed exemption provision of Section
203(b) (5). In fact, we know of only one citrus shipper located within the State of
Florida that will not load ATA trucks, this being Treesweet Products.

These loads out of Florida are destined to such places as Associated Grocers in
Kansas City and Springfield, Missouri; Minimax Provision Company, Smith
Center, Kansas; Fleming Company, with stores located throughout the Midwest;
Super-Value Stores, located in such places as Hopkins, Minnesota; Green Bay,
Wisconsin; Peoria, Illinois; Des Moines, Iowa; Champaign, Illinois; Xenia, Ohio;
and Fort Wayne, Indiana. Also, the Buckley Brokerage Company of Des Moines,
Iowa buys from the Adams Packing Company in Auburndale, Florida and ships
these citrus products to various customers in the Midwest. Holmes Brokerage
Company in Sioux City, Iowa has a similar operation. Other receivers using the
services of ATA of Texas include Piggly-Wiggly Stores in Shreveport, Louisiana;
the Waples Platter Company in Fort Worth, Texas; Ben E. Keith Produce Com-
pany in Forth Worth, Texas; H. E. Butt Grocery Company, Corpus Christi,
Texas; Weingartens, Incorporated, Houston, Texas; Grocers Supply, Inc.,
Houston, Texas; and of course, all of the Safeway Stores. These are some of the
larger receivers of products transported by this alleged co-op, Agricultural Trans-
portation Association of Texas.
In transacting all of this business we have just discussed, the ATA of Texas

operates without any restriction as to routes or rates. By contrast, we have to spend
large sums of money seeking certificates which takes up to four years to secure and
we have to offer our services to shippers at published rates. Clearly, we cannot
negotiate a rate on the spur of the moment on an individual truck load—as this
company can.
• Another alarming fact is that Agricultural Transportation Association of Texas
is now performing transportation service for the United States Government. It
has tendered rates covering commodities described as "freight, all kinds, with the
usual explosive exceptions", from many origins to many destinations. When we
contacted the Department of Defense, regarding the ATA tenders, we were told
that, "It is impossible for you to participate in this type traffic because you are
regulated." When the ATA publishes its rate, or rather tenders its rate, to
M.T.M.T.S. (Military Traffic Management and Terminal Service), ATA signs a
statement that it is a bona fide agricultural co-op, as you will see on the rate
tenders I will offer later.

It is a most unfair arrangement when one department of our Government can
utilize the services of a carrier that has been declared to be illegal by another
branch of the United States Government (the ICC).

All of this has been a bad situation to date. But we have not seen anything as
to what is going to happen. This statement is predicated on the fact that we have
new alleged co-ops appearing throughout the country daily offering for-hire motor
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transportation. For example
' 

recently there was organized in Winter Garden,
Florida, the Winter Garden Co-op; another was set up in Fort Myers, Florida,
known as the Farmers' Cooperative Service; and it is known that another one is
being formed in Jacksonville, Florida, and at least two in the State of Alabama
are being organized at this time.
With the Interstate Commerce Commission's hands known to be tied from

adverse court decisions by so many would-be truckers located in Florida, Texas
and the Midwestern states, we are now faced with a serious onslaught of mavericks
under the guise of farmer cooperatives. Some legislation must be passed immedi-
ately that will curb this type of operation; otherwise the ultimate outcome is
going to be the bankruptcy of the regulated carriers who have the responsibility
of serving the general shipping public, rather than just those shippers on chosen
loads that these cooperatives are catering to.
Common carriers operating to and from Florida are in a particularly vulnerable

position. For now, any trucker can set up a so-called "farmer cooperative" with
a limited number of members and haul farm produce north to Pennsylvania,
New York, or Illinois, for example, and then go over to any manufacturer of
foods, chemicals, electronics, automotive, clothing, shoes, or what have you—
name a rate out of his hat—and cream away freight from the regulated carriers
who are responsible for the transportation needs of the general public.
To tell you what a terrible adverse effect all this is now having on our existence

as a public carrier and on the shippers that we serve, I would like to review some
of the loss of business and competitive rate cutting we are experiencing. Missouri
Beef Packers called me a few days ago, saying that they were going to have to
take two loads a week away from us moving to Miami from Phelps City, Missouri,
because Milk Producers co-op of Kansas City would haul it for them for $75 per
load less than our rates. One of our long-time and largest shippers, Iowa Beef
Packers, a public corporation of Dakota City, Nebraska; Ft. Dodge, Iowa; and
Dennison, Iowa, informed us that because of the lower rates offered them by the
so-called "co-ops", that unless they were unable to obtain a truck from that source,
we would no longer be called upon to provide them with service. The loss of traffic
I just discussed, consists of approximately five (5) loads a week destined to Cali-
fornia, as well as several loads per week into the State of Florida. We were told by
the Iowa Beef, Traffic Manager that the only time a regulated carrier would get
any of their business is if ATA is out of trucks or unless some receiver refused to
use the services of ATA. In addition to the loss of business that I just discussed,
we have lost all of the traffic that we were enjoying from Missouri Beef Packers
of Phelps City, Missouri, a subsidiary of Iowa Beef Packers.
The so-called "co-ops" have reached an all-time high in creaming off the frozen

-citrus concentrate traffic from Florida, aiming it to the specific destination area
that they desire. They accomplish this by selective rate cutting to the points most
advantageous to them, without regard to the effect on general shippers of this
product.

Another type of traffic that we are experiencing a great loss of, particularly
from Georgia to California is carpeting and textiles. We are losing this traffic
daily to the co-op trucks.

Recently, our Terminal Manager, Duane Hill, at Los Angeles, California was
contacted by the 'United Agricultural Transportation Association of America
Marketing Co-op in Lynwood, California to trip-lease Watkins Motor Lines
trucks to transport shipments of government traffic, including explosives, from
'Georgia to California.

All this, if continued, can only promote confusion and chaos at its ultimate
peak in the transportation industry and among the shipping public. One shipper
finds himself suddenly at a big advantage today and tomorrow he is at a terrific
disadvantage because of the availability or lack of availability of equipment, and
most particularly because of the "hip pocket" rate making which now exists. It
was to prevent such, that the Motor Carrier Act was initially passed, and if these
co-ops are allowed to continue, there is no doubt that they will completely destroy
the stability that the Motor Carrier Act has brought about.

Senator LAIISCHE. We will recess to resume the hearings at 9 a.m.
tomorrow morning.
(Whereupon, at 12:35 p.m., the subcommittee recessed, to reconvene

:at 9 a.m., Tuesday, July 25, 1967.)
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TUESDAY, JULY 25, 1967

U.S. SENATE,
SUBCOMMITTEE ON SURFACE TRANSPORTATION,

OF THE COMMITTEE ON COMMERCE,
Washington, D.C.

The subcommittee met, pursuant to recess, at 9 a.m., in room 5110,.
New Senate Office Building, the Honorable Frank J. Lausche, chair--
man of the subcommittee, presiding.
Senator LAUSCHE. The meeting will come to order.
This is a continued hearing on S. 752, a bill proposing to amend

section 203(b) (5) of the Interstate Commerce Act.
The first witness this morning is Clarence H. Noah, on behalf of

the National Association of Railroad & Utilities Commissioners.
You may proceed.

STATEMENT OF CLARENCE H. NOAH, ON BEHALF OF NATIONAL

ASSOCIATION OF RAILROAD & UTILITIES COMMISSIONERS

Mr. NOAH. Mr. Chairman and members of the committee, my
name is Clarence H. Noah. I am now, and have been since 1959, a
member of the North Carolina Utilities Commission, Raleigh, N.C.

Prior to 1959, I was on the commission's traffic and transportation
staff for 19 years. Also, since 1918, I was employed by rail and motor
common carrier companies for a period of 21 years. I am an attorney
and have appeared many times before the Interstate Commerce Com-
mission and my commission on behalf of motor vehicle common
carriers of property and industrial firms.
For the purpose of this testimony I should like to state that during

a period of 11 years from 1940 to 1950 as traffic manager, an officer,
and attorney for large regular route common carriers of property
operating between points and places in New England, Middle Atlantic
and Southern States, one of which carriers is now Associated Trans-
port, Inc., I was directly in touch with operations, sales and public
relations, and was familiar with the flow of traffic in all directions.
At the present time, I am chairman of the Committee on Rates,

Services and Operations of Transportation Agencies, one of the stand-
ing comihittees of the National Association of Railroad & Utilities
Commissioners (NARUC).

This association was founded in 1889. Within its membership are
the governmental bodies of the 50 States and of the District of
Columbia, Puerto Rico, and the Virgin Islands which regulate carriers
and public utilities.
The chief objective of the NARUC is to serve the public advance—

ment of governmental regulation of carriers and utilities.
85
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The legislation proposed in S. 752 is requested by the Interstate
Commerce Commission, and I am directed by the NARUC to appear
before you at this time and tell you that NARUC supports this bill.
The members of the NARUC appreciate the opportunity you have
given me as their spokesman to make their views known on this bill.

Section 203(b) (5) of the Interstate Commerce Act, if S. 752 is
adopted, will read as follows:
"(b) Nothing in this chapter, except the provisions of Section 204 of this

title relative to qualifications and maximum hours of service of employees and
safety of operations or standards of equipment shall be construed to include . . .;
(5) motor vehicles controlled and operated by a cooperative association as
defined in the Agricultural Marketing Act, approved June 15, 1929, as amended,
or by a federation of such cooperative associations, if such federation possesses no
greater powers or purposes than cooperative associations so defined, but, in trans-
portation for non-members for compensation, only when those vehciels are being used
in the transportation of farm products, farm supplies, or other farm-related traffic;".

I have underscored [italic] the words that are proposed to be added
by S. 752.
This amendment to section 203(b) (5) is necessary to protect the

regulated carriers from unfair and destructive competition and prac-
tices by the cooperatives whose doors have been opened to transport
any and all traffic they may secure on their return trips after handling
products for their members, provided these carriers do not exceed the
nonmember limitation stated in the Agricultural Act.
In 1961, the Interstate Commerce Commission held in Machinery

Haulers Association v. Agricultural Commodity Service, 86 M.C.C. 5,
that a co-op, to enjoy the benefits of section 203(b) (5) must meet
the following tests:

1. It must be operated and controlled by and for the benefit
of its farmer members through its duly elected officers and
directors.

2. It must either own or control, under long term lease, the
vehicles which it uses to perform transportation.

3. Its membership must be limited to those who were in fact
producers of agricultural commodities, and
4. It may not perform transportation services functionally

unrelated to its members' farming activities.
Apparently all went well until 1965 when the U.S. Court of Appeals

for the Ninth Circuit handed down its decision in the Northwest
Agricultural Cooperative Association v. Interstate Commerce Commission,
350 F. 2d. 252.
The Interstate Commerce Commission petitioned the U.S. Supreme

Court for a writ of certiorari. Certiorari was denied. 382 U.S. 1011
(1966).
In the Northwest case, the circuit court reversed the lower court

and held:
. . . On the uncontradicted facts Northwest's transportation of non-farm

products and supplies was incidental and necessary to its farm-related transpor-
tation both in character and in amount—incidental because limited to otherwise
empty trucks returning from hauling member farm products to market, and pro-
ducing a small return in proportion to Northwest's income from trucking farm
products and farm supplies; necessary because it is not economically feasible to
operate the trucks empty on return trips and because the additional income ob-
tained is no more than that required to render performance of the cooperative's
primary farm transportation service financially practicable.
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Perhaps the guidelines laid down by the Interstate Commerce Com-
mission in the Machinery Association case were too stringent, and I
have no quarrel with the decision of the circuit court in the Northwest
case, except I think the court thoroughly considered the present
exemption of cooperatives in section 203(b) (5) and rendered its ruling
based only on facts presented.
I should like, however, to quote another paragraph from• the

court's ruling. This is:
The following facts were established by stipulation and by the unchallenged

affidavit of Northwest's president. Northwest was organized to transport its
members farm products to market at lower cost. The volume of farm supplies
brought back from the market areas for members does not equal the volume of
farm products shipped to those areas. Consequently, Northwest backhauls non-
farm commodities. This is the traffic enjoined. In a four-month period this traffic
produced $41,000 in revenues out of a total of $230,375. If Northwest is denied
this income, its cost of transporting farm products to market will exceed the cost
of available common carriage, and Northwest will be forced to discontinue its
truck operation.
I know you are thoroughly familiar with the national transportation

policy, but I ask permission to quote it here:
It is hereby declared to be the national transportation policy of the Congress

to provide for fair and impartial regulation of all modes of transportation subject
to the provisions of this Act, so administered as to recognize and preserve the
inherent advantages of each; to promote safe, adequate, economical, and efficient
service and foster sound economic conditions in transportation and among the
several carriers; to encourage the establishment and maintenance of reasonable
charges for transportation services, without unjust discriminations, undue
preferences or advantages, or unfair or destructive competitive practices; to
cooperate with the several States and the duly authorized officials thereof; and
to encourage fair wages and equitable working conditions;—all to the end of
developing, coordinating, and preserving a national transportation system by
water, highway, and rail, as well as other means, adequate to meet the needs of
the commerce of the United States, of the Postal Service, and of the national
defense. All of the provisions of this Act shall be administered and enforced with
a view to carrying out the above declaration of policy.

When we measure the amount of traffic in transportation dollars,
Northwest could return from the market areas after deducting addi-
tional traffic valued at $189,375 to equal its receipts from the farm
products to the market areas. This additional traffic, in my opinion,
could and would be handled under the Northwest decision at rates or
charges, under contracts with shippers, lower than those of regulated
carriers.
Of course, this is an insignificant amount in one respect; that is,

these figures are for a 4-month period. But when we look at the national
picture on an annual basis, the loss of return traffic which is now being
handled by regulated carriers could have a serious economic effect on
these regulated carriers.
Most of the country's estimated 9,300 cooperatives are small; how-

ever, few have annual revenues of $2 million or more. By skimming
off the cream of the business and leaving regulated carriers with less
profitable freight, co-ops could threaten the whole philosophy of
common carrier regulation.

Co-ops have a big advantage. They can cut rates at will. They
can even peg rates below cost—something the Interstate Commerce
Commission would not permit a regulated carrier to do.

Regulated carriers have huge investments in trucks, terminal facil-
ities, and other equipment. Their operations are geared to handle
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traffic both ways between all their terminals. While the flow of their
traffic is not always balanced, they have sales personnel who con-
stantly solicit the shippers for the traffic needed to keep their trucks
loaded both ways.

If approximately 9,300 co-ops load their trucks with return traffic,
which will not be difficult at rates somewhat under those of regulated
carriers, there will he a tremendous impact on the regulated carriers.
Their operations will be reduced to the point of discontinuing trucks
and routes. Their service to the public will be placed in jeopardy. In
fact, in time they will have many one-way operations between points
co-ops now operate.
Trucks of the co-ops will be filled. Many trucks of regulated carriers

will move empty or only partially loaded.
Contrast this with the holding of the Ninth Circuit Court that if

Northwest is denied the income from this return traffic Northwest
will be forced to discontinue its truck operation.
It can as well be said that if regulated carriers lose this traffic

to the co-ops, they will be forced to discontinue many of their truck
operations.
As the revenues of the regulated carriers diminish and their margin

of profits is lowered, these carriers have an alternative. Reduce
service to the public or increase rates and charges on their remaining
traffic in order to stay in the black. It might be necessary to effect
both, since common carriers are required to give reasonable service
at fair, just and reasonable rates.

If rates should be increased beyond the bounds of reasonableness,
thus pricing themselves out of business, private carriers will be
substituted. So, then, the regulated, if any, will be faced with more
competition.

All this creates unfair and destructive competition. Hence, will
not this force many of the regulated carriers to the wall? I think
so. Will this not skeletonize our fine highway transportation system.
and return us to the past? I think so.
There is this probability: There are co-op operations from Southern

States, the Southwest, the Pacific States, and other areas to metro-
politan areas throughout our Nation. Undoubtedly, most of the trucks,
prior to the court decision in the Northwest case, after unloading in
the market areas, returned partially loaded or empty. After the
court decision they can solicit and transport, without being regulated
or molested, return traffic at lower than regulated carrier rates.
The metropolitan areas usually provide the kind of business that

any trucking company seeks. Gypsy or fly-by-night truckers have
done well skimming off the cream of the business and leaving regulated
carriers with less profitable freight.
Last year Public Law 89-170 was provided to stop these unlawful

operators. The Interstate Commerce Commission and State regulatory
agencies are now cooperating in the direction of enforcing our laws
and taking these unlawful operators off our highways.
A nonexempt operator desiring to engage in the transportation of

property for compensation should apply to the Interstate Commerce
Commission, show a public need for his service, and obtain the
necessary authority for such operation.
The co-ops now are able to engage in general hauling, at lower than

regulated carrier rates, without a showing of public convenience and
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necessity, without regulation, without molestation, notwithstanding
Public Law 89-170.
As co-ops grow larger, regulated carriers become weaker. As co-ops

increase their transportation business, they may find it necessary to
establish terminals in many market areas. They might even: acquire
terminal facilities of regulated carriers.

Public Law 89-170 is designed to protect the legitimate carriers,
but this law cannot protect them from co-ops that have been legalized
by the circuit court to engage in the transportation of general freight.
May I add that the co-ops, in order to embark in the transportation

of return high-rated freight, might find it most profitable to increase
their numbers and begin transporting wheat and other grains in bulk
from shipping points of such to the many milling and processing
points throughout the country and return with flour and other
manufactured grain products for nonmembers—all at rates lower
than those of regulated carriers. And this is permissible under the
court's Northwest decision.

There are many other commodities exempt under the provisions
of section 203(b) (5) which are not now handled by co-ops, but under
the added traffic theory and the Northwest decision would be conducive
to the establishment of more agricultural cooperatives.

There are now, as I have already said, approximately 9,300 small
cooperatives in the country. Just how many of these will develop
into large cooperatives I am unable to say, but many of them will.
And new ones will organize. At first, the new ones will be small, but
with the opportunity to handle general freight for nonmembers,
without regulation, they will become larger from year to year.
The regulated common carriers started on a shoestring, and as their

business grew they saw the necessity to be regulated. Regulation
came in 1935 when the Congress passed the Motor-Carrier Act, now
part II of the Interstate Commerce Act.
The NARUC believes it will be against the public interest to

destroy this good law. It should be saved and strengthened if and when
there is reason to strengthen it.
There is one more point I wish to stress. There are numerous inde-

pendent small trucking firms that are not affiliated with cooperatives
which transport exempt commodities enumerated in section 203
(b) (6), such as ordinary livestock, fish or agricultural (including
horticultural) commodities (not including manufactured products
thereof).
These include property shown as "exempt" in the "commodity

list" incorporated in ruling numbered 107, March 19, 1958, Bureau
of Motor Carriers, Interstate Commerce Commission, but shall not
include property shown therein as "not exempt."

These independent haulers either return empty from their market
areas or lease their equipment to common carriers to load ilnd return
to or in the direction of their origins.
The question might well be asked: Why not accord them the same

opportunity or privilege that the exempt co-ops are now accorded?
They may have a good point. At the present time if any of them
should return with general freight, without leasing to other carriers,
the Interstate Commerce Coinmission, and the State regulatory agen-
cies, cooperating, will apply the provisions of Public Law 89-170 and
"pull them off the roads.
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What I have said affects also the rail carriers but to a lesser degree.
With few exceptions rail carriers have discontinued transporting less-
carload package freight. Rail carriers handling piggyback freight or
freight m containerized equipment, or both, will feel this new
competition.
The National Transportation Policy does not apply to the exempt

carriers. Exempt carriers are self-regulated. Agricultural cooperatives
have been put in the general transportation business by the court's
Northwest decision. No showing of public convenience and necessity,
heretofore a requisite of any carrier desiring to enter the field or to.
extend its operations to meet the public needs, is required by them.
This advantage is detrimental to existing regulated carriers.
I should also like to add at this point—and may I say too this is

an addition to the statement originally filed with the committee--that
some of our regional conferences—namely, Northeastern Conference
of Public Utilities Commissioners, the Southeastern Association of
Railroad and Utilities Commissioners, the Western Conference of
Public Service Commissioners and possibly others, including the
National Conference of State Transportation Specialists—in sessions
during this year adopted resolutions in support of S. 752.
These conferences and associations recognize the impact the court

decision in the Northwest case will have on the economy of the-
Nation's regulated carriers if this decision is not overturned by the
proposed amendment before you.
Mr. Chairman and gentlemen of the committee, my remarks may

have had the tone of an argument rather than testimony; however,.
the NARUC hopes that you will give its views thorough consideration
and ultimately adopt S. 752 as introduced in the Congress.
Thank you for your attention.
Senator LAUSCHE. Thank you, Mr. Noah, for your purpose to help

this committee in deciding the issues contained in the bill.
Concerning the membership of the National Association of Railroad

and Utilities Commissioners, are there in the membership group any
private interests? Or are they all public officials?
Mr. NOAH. There are no private interests, Mr. Chairman, to my

knowledge.
Senator LAUSCHE. The officials belonging to the association are

either elected or appointed public officials?
Mr. NOAH. Yes, they are.
Senator LAUSCHE. Now then, you spoke about the ability of the•

cooperatives to fix their rates at a level that will bring. to them the
business at least on their return trips, where they desire to have a
loaded vehicle rather than an empty one.
Mr. NOAH. Yes sir.
Senator LAUSCHE. To what extent could the cooperatives go under

the law in fixing the rates charged on the cargoes carried on the return
trip?
Mr. NOAH. I think there is no limit, Mr. Chairman. A co-op could

solicit return traffic, and the one that it is soliciting could very well
say, "The rate of the common carrier is thus-and-so. Now, how much
under that Will.you perform my transportation service?"
Then they could get together on a price that would suit the shipper.

And the co-op would get the business even though it may not gross
even more than out-of-pocket expenses, perhaps less at times, in order -
to get his truck back to the origin for the co-op members.
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Senator LAUSCHE. Wfrat is your statement regarding the claim of
the Court in the Northwest decision that the right to carry cargoes on
return hauls is necessary and incidental to the survival of the co-
operative because, without that income, the cooperative could not
continue in existence?
Mr. NOAH. The co-op has continued in existence for many years.

The Northwest decision will give to them a measure for getting addi-
tional freight and thereby increase its revenues to show greater profit
than it receives from the transportation of farm products to market
areas.
And this will be at the expense of the common carriers which are

now transporting the freight under regulated rates. That will be the
traffic the regulated carriers, as I see it, will lose.

Senator LAUSCHE. Do you take the position that the co-op could
fix a rate less than its cost, actual cost, of delivering the goods.
Mr. NOAH. There would be nothing to prevent it, Mr. Chairman,

if he wants that traffic, because that would give him something that
he would not otherwise get by returning empty. It would partially
bear his expenses of his overall operation.

Senator LAUSCHE. I understand you to have said that if the revenue
derived from carrying nonfarm products is necessary for the survival
of the co-op, then it woukl logically follow that a regulated carrier, if
he finds himself unable to survive, ought to likewise be granted the
right to fix rates without regulation. Will you elaborate on that?
Mr. NOAH. No, sir, Mr. Chairman; I do not infer that the regulated

carriers should operate by the same yardstick fixed by the Northwest
decision. I think it is clearly disclosed throughout the years that our
transportation system must be regulated, and the operators are whole-
heartedly for regulation for their self preservation.
I think they have got to be regulated to protect them from opera-

tions that are not regulated and keep them performing a service for
the public as well as the national defense, the postal service, and
what have you.
Senator LAUSCHE. I think that is all that T have, Mr. Noah.
Senator Pearson.
Senator PEARSON. Mr. Noah, I have tried to look through your

statement quickly, and I apologize for not being here to hear your
very good testimony.

Tell me this if you know: Why did the co-ops get into the trans-
portation business?
Mr. NOAH. Under the exemption provisions of the Congress in

section 203(b)(5).
Senator PEARSON. Why, though?
Mr. NOAH. That dates back to the original adoption in 1935 of

•the so-called Motor Carrier Act at that time. And that exemption
was agreed to at that time.
Senator PEARSON. I don't think I made myself clear. I understand

the authority, but what I am trying to find out is why did the farm
cooperatives get into the transportation business? Why did they not
rely upon the common carriers?
Mr. NOAH. I am sorry, Senator. I cannot answer that question,

because .I don't have the real 
Senator PEARSON. Well, the background to the question was that

yesterday there was testimony that common carriers did not have the
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equipment or were not able to service the co-ops. Do you believe that
to be an accurate statement?
Mr. NOAH. I do not know, sir.
Senator PEARSON. Well, can you make an estimate—or maybe you

have some better authority than just a guess—as to how much traffic
is involved 
Mr. NOAH. There again, Senator, 
Senator PEARSON. Just a moment. How much traffic is involved

in the transportation of farm products and farm supplies and farm-
related traffic in regard to the motor common carriers. Can you give
me any estimate at all on that?
Mr. NOAH. I am sorry. I do not have any statistics on that.
Senator PEARSON. The background of my thinking for that question

was this. I think I ought to state it. I have been wondering why, if
the farm co-op transportation units would be permitted under the
provisions of this bill to haul farm products and farm supplies and
other farm-related traffic as proposed by the Interstate Commerce
Commission, if the case is made that a co-op in returning is hurting
the common carriers because they are regulated and the co-ops are
not. What is the justification then for even allowing this provision to
go in under this bill?
Mr. NOAH. It will retain to the regulated carrier all traffic 
Senator PEARSON. Other than farm?
Mr. NOAH. Other than farm-related materials. Now, this 
Senator PEARSON. Well, I don't want to appear argumentative. I

am really just trying to understand. If you can make a good case for
the co-ops not bringing back a load when they go out, it seems to me
a case can be made for all products. And I don't understand the
exemption of the farmer.
Mr. NOAH. They would if all carriers I think, Senator, would say,

"We don't want to be regulated. On all return traffic, we don't want
to be regulated." Then I think we would have chaos as we did prior
to 1935.
I think that act removed the chaos that the industry was suffering

at the time.
Senator PEARSON. I thank you very much.
Mr. NOAH. Thank you.
Senator LAUSCHE. Mr. Noah, yesterday there was delivered to the

committee a letter from the Department of the Army signed by
Stanley R. Resor, Secretary of the Army.' In that letter the Depart-
ment of Defense opposes this bill. Mr. Resor stated:
The enactment of the bill would remove an effective element of price and service

competition and thus deprive the Department of Defense of a source of efficient
and low-cost transportation for freight shipments.

I would like to have you analyze that reason given for opposing
the bill if you feel you can.
Mr. NOAH. I think that is right, Mr. Chairman. The Department

of Defense, as I understand it, is negotiating now with these co-ops
for the transportation of the traffic in which it is interested at its own
price or something that the co-ops and the National Defense Depart-
ment can get together on.
And they could save materially in their transportation charges if

they are permitted and they do enter into contracts with the co-ops

I The letter referred to appears on p. 153.
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for the transportation of these defense materials—or Government
materials for that matter.

• Senator LAUSCHE. Well, how does Mr. Resor's statement stand
when you confront it with the declaration of principle stated in the
National Transportation policy that the act shall be—
so administered as to recognize and preserve the inherent advantages of each;
to promote safe, adequate, economical, and efficient service and foster sound
economic conditions in transportation and among the several carriers; to encourage
the establishment and maintenance of reasonable charges for transportation
services, without unjust discriminations, undue preferences, or advantages, or
unfair or destructive competitive practices.

Mr. NOAH. Mr. Chairman, I think the ability of anyone to enter
into contract with a carrier without regulation or a carrier that is not
being regulated at rates and prices to fit the shipper of that traffic is
a discrimination against the shipper whose rates and charges are
strictly regulated by the Interstate Commerce Commission. And it is
destructive competition and a practice which is not a healthy one.

Senator LAUSCHE. Why shouldn't the Federal Government be
allowed to save as much money as it possibly can for the taxpayers
by getting a low rate?
Mr. NOAH. I have no quarrel with that, Mr. Chairman, but I

think everybody should be fed out of the same spoon.
Now, of course, there is a bill before you now on the Government

quotation section, section 22 of the act, which would preclude, if it is
adopted, the Government agencies from contracting with carriers
except in times of war or emergency.

Senator LAUSCHE. How does your association stand on the proposal
to repeal section 22?
Mr. NOAH. We stated that position some time ago, and we are in

favor of the passage of that bill.
Senator LAUSCHE. Section 22 allows the Government to enter into

contracts fixing rates immune from regulation. Is that correct?
Mr. NOAH. That is true.
Senator LAUSCHE. I think that is all.
Senator PEARSON. Suppose instead of this bill we just said the co-ops

are exempt from regulation in the hauling of all of their own production
and produce but subject to common carrier regulation in all other
hauling and they may do whatever they wish.
Mr. NOAH. We are not objecting to their returning traffic that is

related to their membership. It must be related to farm products.
We are not objecting to that. They can have a return movement if it
is confined to their own membership operation, not general freight that
is going to nonmembers. Because that can really present a problem
in future years.

Senator PEARSON. If the return hauling is unfair but the exemption
for the co-ops is fair, why not permit them to haul their own production,
their own produce, under the exemption they now have, but on all
other hauls for nonmembers, whether it be farm produce or farm
related or anything else, they then must acquire a certificate and be
subject to all regulations such as all other common carriers?
Mr. NOAH. I interpret that, Senator, to be stricter than bill S. 752,

and I am sure NARUC would have no objection.
Senator PEARSON. No, I don't think that is S. 752. In S. 752 they

can bring back still-exempt farm produce for nonmembers.

83-442 67 7
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Mr. NOAH. I understood though that you would suggest that they
would be confined to the type of traffic you described. Perhaps I am
wrong in interpreting it that way.
Senator PEARSON. I think you are right about that.
Mr. NOAH. I don't think NARUC would object to it at all.
Senator PEARSON. How about having them certificated and then

permitting them to haul anything such as all other common carriers?
Mr. NOAH. Then the Interstate Commerce Commission and the

State regulatory agencies throughout the country could function better
under Public Law 89-170, which is very important to proper regula-
tion of transportation.

Senator PEARSON. That is all I have.
Senator LAUSCHE. Following what Senator Pearson has said, would

your organization approve a provision in the bill which would allow
them to carry without limitation on their return trips and without
getting a certificate or allowing them a certificate without showing
the necessity of the establishment of the line?
Do I make myself clear?
Mr. NOAH. I think I understand clearly. If I may say--
Senator LAUSCHE. Let me restate it. Allow the co-ops to continue

as they did prior to the Northwest decision. To the extent they go
beyond that, they would be subjected to regulation just as all other
carriers are.

Senator PEARSON. That is my question.
Mr. NOAH. That's right. And may I add, Mr. Chairman, 
Senator LAUSCHE. Go ahead.
Mr. NOAH (continuing). They be required to show the need for

that particular service in the public interest and obtain through the
regular procedure a certificate of convenience and necessity to do so.

Senator LAUSCHE. You would attach that condition?
Mr. NOAH. Yes sir.
Senator LAUSCHE. That is, you would not allow them to auto-

matically be entitled to a certificate?
Mr. NOAH. That is right, sir.
Senator LAUSCHE. All right. Thanks very much, Mr. Noah.
Mr. NOAH. Thank you.
Senator LAUSCHE. Mr. Breithaupt, General Attorney, Association

of American Railroads.
Mr. Breithaupt, you may proceed.

STATEMENT OF HARRY J. BREITHAUPT, JR., GENERAL ATTORNEY,
ASSOCIATION OF AMERICAN RAILROADS

Mr. BREITHAUPT. Thank you, Mr. Chairman.
Mr. Chairman, and Senator Pearson, as I shall explain a little bit

later, we do not believe that S. 752 as introduced at the request of the
Interstate Commerce Commission goes far enough to provide a satis-
factory solution for the serious problems that now confront us in
respect of section 203(b)(5) of the Interstate Commerce Act. We
believe that more is needed.
As the members of the subcommittee know from the statements of

witnesses who have preceded me, section 203(b)(5) of the act (which
this bill would amend) provides an exemption for agricultural co-
operative associations to this extent: That motor vehicles controlled
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and operated by them are exempt from all of the provisions of part II
of the Interstate Commerce Act, the so-called Motor Carrier Act,
except those provisions relative to qualifications and maximum hours
of service of employees and safety of operation or standards of
equipment.
As the subcommittee will perhaps recall, for a number of years, the

Interstate Commerce Commission has expressed concern about abuses
and other evils growing out of this escape provision of the act. Others
too have been concerned.
I would remind the subcommittee that the Commission's principal

concern in this regard in past years and the principal concern of others
as well up until late 1965 and early 1966 was abuse—sometimes
quite flagrant—of the statutory exemption occurring through subter-
fuge and deceit practiced by persons who, in order to escape economic
regulation of general for-hire transportation services performed by
them, operated unlawfully under the guise of agricultural coopera-
tive associations.
During the course of hearings conducted by this subcommittee in

July of last year, several witnesses showed by actual examples and
case histories just how bogus or phony or fake agricultural cooperative
associations have been used as cover for illicit transportation activities.
The record of those hearings, which were directed to S. 1729,

(89th Cong.), contains a great deal of well-documented material on
that particular subject. There is no need, I take it, to repeat it here.
In any event, the principal problem in connection with the agri-

cultural cooperatives exemption is no longer that the exemption is
being abused by means of spurious cooperatives. I do not mean to say
that the exemption is no longer used as a guise for the performance of
unlawful transportation. That troublesome problem has not just gone
away.
Comparatively recent developments, however, have produced a

problem that is more serious than that to which the bill (S. 1729,
89th Cong.) before this subcommittee last year was directed.
I refer to the decision of the U.S. Court of Appeals for the Ninth

Circuit in the Northwest Agricultural case, which was discussed in
some detail yesterday by Chairman Tucker of the Interstate Com-
merce Commission. For that reason it would seem an imposition upon
the subcommittee's time for me to recite the details of the Northwest
case.
So, with your permission, I will refer in that regard to the Northwest

case only to the extent of reminding the subcommittee that the co-
operative in that case was transporting for nonmembers such things
as furnaces, air conditioners, and water heaters from California to
Idaho, machinery from Minnesota to Idaho, hardware from New
Jersey to Oregon, wire springs from Illinois to Oregon, yarn from
Oregon to Idaho, door-hanger parts from N ew York to Oregon, and
roofing materials from California to Idaho.
Mr. Chairman, if you will turn now to my prepared statement, I

will omit further discussion of the Northwest case.
Senator LAUSCHE. Pardon me. Were all of these commodities being

transported for nonmembers that were mentioned by you?
Mr. BREITHAUPT. That is correct, Mr. Chairman—according to the

opinion of the court, in any case.
Resuming, then 
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Senator PEARSON. Pardon me. Was it a single co-op?
Mr. BREITHAUPT. Was it a single co-op?
Senator PEARSON. Yes.
Mr. BREITHAUPT. My impression, Mr. Chairman, is that it was a

single co-op and not a federation of cooperatives. However, I may be
mistaken on that score.

Senator PEARSON. It was either a single or a single group of co-ops
though 
Mr. BREITHAUPT. Yes, sir, as I understand it.
Senator PEARSON (continuing). That were the parties in interest in

that lawsuit?
Mr. BREITHAUPT. That is my impression. That is certainly true

from the history of the litigation.
Thus, it is clear, in the light of the Northwest case, that the problem

is no longer merely one of transportation performed by fictitious or
spurious agricultural cooperative associations, but is now one of much
broader scope and impact.
Under the Court of Appeals' decision a bona fide agricultural

cooperative association may perform transportation services of non-
farm-related commodities for nonmembers of the association, and do
so for hire and yet wholly exempt from economic regulation by the
Interstate Commerce Commission.
The only limitation appears to be that a cooperative's non-farm-

related business must not too closely approach 50 percent of the
cooperative's total business.

This Northwest decision, with the situation it has created, poses a
very serious problem for the regulated carriers. It is fraught with
much more difficulty and potential harm for them than the older
problem of spurious co-ops.

Wholesale diversion of traffic from the regulated common carriers
(both truck and rail) is likely, indeed certain, to occur. The potential is
there, and the raiding has already started.
It is not easy to point to specific examples of diversion. The nature

of exempt transportation and the circumstances under which exempt
transportation is performed are such that there is inevitably an air
of secrecy about it. Agricultural cooperatives, like other exempt
haulers, are free of those provisions of the Interstate Commerce Act
requiring the publication of rates, the filing of reports et cetera.
About the only information available to us as to the nature of the

nonmember transportation these cooperatives are performing, or
undertaking to perform, comes to us from rate quotations they are
making in connection with Department of Defense traffic. There we
can see the bids they submit, and we can learn the extent to which
they are undercutting rail and regulated motor carrier rates.
Even in the case of this military traffic transported by cooperatives,

however, the information available to us is fragmentary and incom-
plete, and I ask that you bear in mind that the military traffic is a
very small part of the overall picture.
The broad-scale exemption from economic regulation now available

to agricultural cooperative associations in the transportation of non-
farm-related commodities for nonmembers gives them a tremendous
advantage in competition with the closely regulated rail and motor
carriers for such traffic.
The cooperatives' transportation charges are not subject to control

by the Interstate Commerce Commission, and they are free to go as



97

low as they please in their efforts to attract traffic for what would
otherwise be empty backhauls.
Indeed, there is nothing in the court's decision that limits the

exemption to backhauls, as was quite descriptively pointed out in
the quotation which I have provided for the record from the Supreme
Court petition for a writ of certiorari filed by the Solicitor General
of the United States in behalf of the Interstate Commerce Commission.
Senator LAUSCHE. Is there anything in the decision which circum-

scribes what may be carried on the forward haul, if I may put it
that way?
Mr. BREITHAUPT. No, not as to the nature of the commodity

transported, Senator Lausche. As the Solicitor General of the United
States has pointed out in the reference I just made, there is nothing
in the decision which would indicate that a cooperative—to be in an
exempt status performing for-hire transportation of non-farm-related
commodities for nonmembers—would be restricted to the backhaul.
He points out, Mr. Chairman 
Senator LAUSCHE. Well, to the backhaul, but what about the

outward haul? Would the same freedom prevail on both legs of the
trip?
Mr. BREITHAUPT. So long as the condition as to "necessary and

incidental" to the primary statutory activity is observed the answer
to your question is yes, Mr. Chairman. The same condition would
prevail, subject only to the limitations that prevail with respect to
their entire nonmember transportation activity being necessary and
incidental.
The Solicitor General pointed out 
Senator LAUSCHE. And not in excess of 50 percent of their total?
Mr. BREITHAUPT. Not too closely approaching 50 percent, as the

court put it.
It has been pointed out that the nature of the farming business in,

which certain cooperatives may be especially interested or primarily
interested is seasonal, and at certain times of the year they may have
a fleet of trucks that are not engaged in any business of a purely
agricultural nature. And it has been contended, and I think with:
validity, and I see nothing in the court's opinion to the contrary, that,
that cooperative may use those motor vehicles during their nonbusy
season on both the forward and the backhaul.

Senator PEARSON. Is there anything in the decision that indicates
that the backhaul for nonmembers must go back to the point of origin?
Or may a co-op leave Wichita, Kans., and go to Seattle, Wash., and
then pick up some type of a haul and go to Chicago and then down to
St. Louis and then back to Wichita Kans.?
Mr. BREITHAUPT. There is noting in the decision which would

indicate that there must be a return to the geographical point of
origin.
Senator PEARSON. Well, what is the practice, now, if you know?
Mr. BREITHAUPT. I cannot say what the general practice is,

Senator Pearson. In the Northwest case itself, the geographical points
of origin and destination that I gave you would indicate that here is a
cooperative in the West which was transporting some commodities
from New York to the west coast and the like. But I am not qualified
to say what the general practice is.
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As I have tried to point out, it is almost impossible to ascertain the
facts. They don't report to anybody. There are no public statistics
,or figures or records of what they are doing.

Senator PEARSON. Thank you.
Mr. BREITHAUPT. Nor should it be overlooked that the sweeping

-exemption now available to bona fide agricultural cooperative as-
sociations is almost certain to encourage and spur the formation and use
of spurious agricultural cooperatives as a means of evading ICC
regulation. Illicit transportation of this kind will surely increase.
There is now a much greater incentive, or temptation, than hereto-
fore for artifice, sham and deception.
As the law now stands, then, an agricultural cooperative may trans-

port anything for anybody, anywhere, at any rate—entirely free of
any economic regulation whatsoever—subject only to the nebulous
condition that its transportation activities with respect to nonfarm
products and supplies be "incidental and necessary' to its primary
statutory activity.
The railroads, on the other hand, as the subcommittee well knows,

are required to establish rates that meet statutory standards of
justness and reasonableness; to file and publish those rates for all the
world (including the agricultural cooperatives) to see; to adhere strictly
to those rates; to forgo any changes in them (absent special circum-
stances) except upon 30 days' notice; to observe the prohibitions and
requirements of the long- and short-haul clause, and other restraints
in the Interstate Commerce Act, and to avoid unjust or undue dis-
crimination, preference or prejudice.
,The regulated motor carriers are, speaking generally, subject to

these same or similar regulatory restraints.
Agricultural cooperatives are subject to none of these restraints and

are privileged to make whatever rates they choose to make, at any
time, without notice to anyone and without publication, on whatever
basis they regard as necessary to obtain the traffic.
Furthermore, agricultural cooperatives are wholly free of the legal

obligation that common carriers have to serve the general public over
authorized routes, between named origin and destination points,
without selectivity as to commodity or shipper or some geographical
location.
The railroads, for example, must (within recognized limitations)

transport anything for anybody, anywhere.
The farm cooperatives are under no obligation at all to serve the

general public. They are free to "pick and choose" traffic as they
please, soliciting the most desirable and most lucrative and rejecting
that which they simply do not care to transport.
You can see the intolerable competitive situation in which the rail-

roads and the regulated motor carriers now find themselves. More
important yet, from the standpoint of the Congress, I think, you can
see that the exemption results in no measurable benefit to the general
public, that it does nothing to improve or strengthen our national
transportation system and it thus has no saving grace.

Senator LAUSCHE. Now, pause at this moment. Why do you say
that the exemption results in no measurable benefits to the general
public?
Mr. BREITHAUPT. Because of the ability of the exempt carriers in

this instance to pick and choose the traffic—this is one of the reasons—
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to pick and choose the traffic which they will haul and pick and choose
the destinations and the origins over which they will haul it.
It therefore is not a service to the general public.
Furthermore, in the broader sense, Mr. Chairman, when you do

anything or permit anything to be done to weaken the common
carrier system of transportation upon which this country- relies for the
strength of its transportation, a matter time and again recognized
not only by the Congress but specifically by this subcommittee, you
are damaging the general public rather than assisting the general
public.
Senator PEARSON. If you were representing a co-op and they put to

you the question whether or not they could use their fleet of trucks
not exceeding 50 percent of their business, could they then originate
and haul from their point of origin, go out and operate just like a
common carrier?
Mr. BREITHAUPT. Operate just like a common carrier but free of

regulation you mean?
Senator PEARSON. Yes.
Mr. BREITHAUPT. With the shipment originating at their head-

quarters, so to speak?
Senator PEARSON. Yes, outbound and inbound. Under the North-

west case.
Mr. BREITHAUPT. I hate to put myself in a position as if I repre-

sented cooperatives. But if you just asked me as a legal student of this
subject 

Senator PEARSON. I'm just asking you as an attorney well-versed
and most learned in this field.
Mr. BREITHAUPT. I thank you, Senator Pearson. I will answer that

question without reservation. If I were representing a cooperative or a
group of cooperatives, and if I were asked whether they might lawfully,
under the concept of the Northwest case, transport commodities within
what you refer to as a 50 percent limitation, which is a rather general
description of what the real conditions are, and transport them from
point of origin and also transport some other commodities from the
destination of that shipment back to the point of origin 

Senator PEARSON. Or any other point.
Mr. BREITHAUPT (continuing). Or anywhere else, my answer would

be yes, so long as they adhere to the formula laid down by the Ninth
Circuit in the Northwest case: that what they are doing must be
demonstrably necessary and incidental to their primary statutory
activity.
And I think that in certain circumstances the performance of trans-

portation along the lines you and I, sir, have described, could be neces-
sary and incidental to their primary statutory purpose.
Now, we must recognize that there will be a limitation on the

amount of this they can do, because in no event could this and other
nonmember business exceed 50 percent of their total business.
And I am not willing to concede that something is still necessary

and incidental if it gets anywhere in the neighborhood of 40 or 50
percent. I have a dual responsibility here. But to answer your question,
yes, I would provide such advice.
Senator PEARSON. Thank you.
Mr. BREITHAUPT. May I say-
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Senator LAUSCHE. May I put a question at this point? If the income
of a co-op up to let's say 52 percent is grossly adequate to show that
it can be sustained without giving the co-op the right to have an income
derived from carrying general products, would you say that the North-
west case would be applicable to it?
The Northwest decision says that it is "necessary." That means it is

compellingly required so as to keep the co-op in existence.
Now, my question is, if the co-op can exist without any carrying of

outside products, is the declaration of necessity met?
Mr. BREITHAUPT. Let me preface what I am about to say by

reminding the subcommittee, if the subcommittee is not already
aware of it, that there has been a minimum of case law on this. The
Northwest case announced this doctrine in authoritative fashion for
the first time. The Supreme Court didn't discuss it. It merely denied
certiorari, denied review of the case.
I don't know of any other litigation construing or elaborating upon

the Ninth Circuit's rule except this: That the Interstate Commerce
Commission in one of its administrative proceedings decided by the
Commission subsequent to the Northwest case, a case known as the
Cache Valley case, found that the activities of that particular coopera-
tive in nonmember nonfarm business were necessary and incidental.
In that case the proportion of nonmember non-farm-related business

to total business somewhat exceeded the similar proportion in the
A orthwest case.
But I cannot undertake to predict how, the case law may develop.
Frankly, Mr. Chairman and Senator Pearson, I have some difficulty

understanding thoroughly the concept of the Ninth Circuit. They use
the words "necessary and incidental' 

Senator LAUSCHE. Yes.
Mr. BREITHAUPT (continuing). In their opinion. But I for one

cannot avoid the impression that they really meant incidental—and
reasonably incidental.
As I read that litigation, or the record of that litigation, I don't

find any "necessity" really at all.
Senator LAUSCHE. In the orthwest case, the court said, dealing

with backhauls of nonfarm commodities:
This is the traffic enjoined. In a four-month period this traffic produced $41,000

in revenues out of a total of $230,000.

That would mean that it was probably about 1 over 53'—one-fifth.
Now, my query is: When does the income factually, independent of

the declaration of the statute on 50 percent, reach a point where it is
no longer compellingly required to sustain the cooperative?
Mr. BREITHAUPT. The only guidance we have on that is twofold—

that the Interstate Commerce Commission has said in the Cache
Valley case that that point is not reached at 25 percent, and the
Ninth Circuit's expression about not too closely approaching 50
percent.
It was not pinned, Mr. Chairman, on the statutory 50 percent which

you have in mind. It was pinned upon 50 percent as being the absolute,
obvious ceiling as to what is incidental.

Senator LAUSCHE. Well, that is the point I am trying to make.
The statute says, arbitrarily, 50 percent.
Mr. BREITHAUPT. That is 
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Senator LAUSCHE. The court says the nonfarm income must be a
necessary incident to the operation.
Now, I want to repeat my understanding of the word "necessary"

is compelling income so as to sustain and make possible the carrying
into effect of the principal objective of the farm bureau, and that is
to serve its own members.
Mr. BREITHAUPT. That is my understanding generically of the word

"necessary," but I fear, Mr. Chairman, that that is not the way the
court used it in the Northwest case, because I don't find that com-
pelling necessity or anything on the record in that case to indicate 
Senator LAUSCHE. That is, you don't find it in the facts?
Mr. BREITHAUPT. In the facts. That is correct. As I understand the

facts—and I know nothing except what the courts have said—I mean
what the opinions demonstrate and the records show 
Senator LAUSCHE. Proceed.
Senator PEARSON. Isn't the 50-percent requirement as used by the

Court meant to say that if you exceed 50 percent then you cease to
have your primary objective as an agricultural co-op and then become
a transportation business? Isn't that what they had in mind?
Mr. BREITHAUPT. They said that if you are too closely approaching

50 percent, it obviously is no longer incidental to your major purpose.
There is a little confusion here, I fear, as to where this 50-percent

limitation comes from.
In the Agricultural Marketing Act of 1928 or 1929—I forget the

date—it is provided in defining what shall be an agricultural coopera-
tive association that the total nonmember business—now, this is not
confined merely to transportation; it could be farm business services
and various other things—that the total nonmember business may
not exceed the business performed for the membership.
That 50-percent statutory limitation that Senator Lausche, at least,

had in mind is not the same 50 percent that the Ninth Circuit was
talking about. Because the Ninth Circuit, as I read what they said,
was saying that limiting it to transportation alone, if the nonfarm
related transportation that you perform approaches 50 percent of
your total transportation, that that obviously is no longer—if it
exceeds it, is certainly no longer—incidental to your main purpose.

I, indeed, am not sure that the Ninth Circuit intended to impose
the 50-percent limitation solely with respect to transportation. It may
be—and I believe now upon this instant refreshment of my recollec-
tion—that the Court said that if nonfarm-related business, not limiting
it to transportation, too closely approaches 50 percent of total business
overall that the nonf arm business then is obviously no longer incidental
to the main purpose.
As long as we are on that subject, I would like to point out one of

the evil things about the policy of the Department of Defense in
now soliciting and to some extent using the transportation services
of agricultural cooperatives.
One of the evil things about that is that in connection with the

statutory definition as to a maximum limit of 50 percent of total
business that may be done for nonmembers, it is provided in that
statute, in the Agricultural Marketing Act, that business performed
for the U.S. Government by an agricultural co-op shall not be counted
either as member or nonmember business. That only aggravates the
overall problem.
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I had not intended to mention that.
Senator LAUSCHE. All right. Proceed with your paper, Mr.

Breithaupt.
Mr. BREITHAUPT. I said that I didn't see any saving grace, any

countervailing benefit that was derived by the public, by the Nation,
from the exemption as now construed. And I would like to say now,
quite the contrary, there is a severe and imminent threat to the
regulated common carriers of the Nation, with the prospect 

Senator LAUSCHE. Mr. Breithaupt, we will have just a brief
recess, if you will, please.
(Whereupon, a brief recess was taken.)
Senator LAUSCHE. Mr. Breithaupt.
Mr. BREITHAUPT. With the benefit of this slight reprieve to assess

my position, I wonder if it is entirely clear to the subcommittee—and
I want to make it so in the event that it is not entirely clear—that the
transportation that we are talking about that may be performed free
of economic regulation is in no sense unlawful. It may be performed
entirely within the law as the law has been explained to us by the
Ninth Circuit.
So that I am not complaining about sham or bogus co-ops. I am

talking about what the bona fide agricultural cooperative associations
entirely lawfully may do today.
What they may do today is a severe and imminent threat to the

regulated common carriers, with the prospect of a most serious under-
mining and weakening of out common carrier system of transportation.
Over the years, as I pointed out—I believe—a little earlier, the

Congress has recognized with fair consistency that the regulated
common carrier system of transportation must be maintained and
preserved in full measure of strength and vigor, and that the public
interest requires protection of the regulated common carriers from
the destructively competitive inroads of unregulated for-hire carriage.
Time and time again the Congress has recognized that there is an

overriding need, in the public interest, for a strong common carrier
system.
Mr. Chairman, in the next portion of my prepared statement I have

provided the subcommittee, for the record, with what I consider to
be relevant and pertinent references in this regard, and with which I
shall not belabor the subcommittee, with your permission. I do ask
they be included in the record.

Senator LAUSCHE. It will be so done. Your full statement will go
into the record.
Mr. BREITHAUPT. Thank you, Mr. Chairman.
Resuming, then, in the interest of conserving your time, Mr. Chair-

man: In light of all of the considerations I have mentioned, we
therefore endorse and support the objectives of S. 752. However,
we do not regard the bill, in the form in which it was introduced, as
being adequate to deal with the problem at hand. The situation with
which we—and you, the Congress—are confronted calls for a stronger
remedy.
As drafted, S. 752 would permit agricultural cooperatives to do just

exactly what present law allows them to do, except that in performing
for-hire transportation for nonmembers they could handle only "farm
products, farm supplies, or other farm-related traffic." This, I say to
you, is not a sufficient limitation.
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Why should agricultural cooperatives enjoy special exemption from
economic regulation with respect to any transportation at all per-
formed for the general public for compensation, even in the case of
"farm-related" traffic? Why, for example, should an agricultural
cooperative be treated preferentially by the Congress with respect to
the for-hire transportation of farm machinery, for its manufacturer,
from his plant to his commercial distribution outlet?
And apart from the matter of for whom the transportation is per-

formed, and the matter of from whom and to whom the shipment is
consigned, who is to say what "other farm-related traffic" is? Produce
and tractors and fertilizer are clear cases, perhaps, but how about
roofing and other building materials and refrigerators and television
sets?

There is urgent need for enactment of legislation of the kind sug-
gested earlier yesterday in this hearing by James F. Pinkney in
behalf of the American Trucking Associations, Inc. We, the railroads,
endorse the airms, objectives and purposes of that proposal. We join
the regulated motor carriers in its support. The proposed substitute
for S. 752 to which I refer, the subcommittee will recall, would amend
section 203(b)(5) of the Interstate Commerce Act by adding to it a
proviso which is already spread on the record in the testimony offered
by Mr. Pinkney. I will sum it up in a second.

It is legislation along these lines that is needed. S. 752 as introduced
is a step in the right direction, but for all of the reasons I have stated
and for all of the additional reasons stated yesterday by Mr. Pinkney
and by other representatives of the regulated motor carrier industry
it does not go far enough.
Our principal objection to it is that it would allow agricultural

cooperative associations to perform for-hire transportation services
for nonmembers completely free of economic regulation. This we
believe to be wrong, even as to "farm-related" commodities.
Senator LAUSCHE. Why do you state that your principal objection

to it is that it would allow agricultural cooperative associations to
perform for-hire transportation services for nonmembers completely
free of economic regulation?
What language is in the proposed bill that would allow the rendition

of that unlimited service to nonmembers?
Mr. BREITHAUPT. In the bill as it is pending before this subcom-

mittee?
Senator LAUSCHE. Yes.
Mr. BREITHAUPT. The bill as it is pending before this subcommittee

merely constitutes a restriction upon the type of commodities that
may be transported for nonmembers. It recognizes the right, in
an exempt status, of the cooperative to perform for-hire transporta-
tion for nonmembers but says that the commodities so transported
shall be of the kind described.

Senator LAUSCHE. Well, isn't there a limitation on the type de-
scribed, or does farm-related traffic embrace the whole gamut?
Mr. BREITHAUPT. I have to ascribe to the Commission the intent

to use those words as words of limitation, Mr. Chairman.
My point is that these things may be transported for nonmembers

of the cooperative, and I see no justification for exempting agricultural
cooperatives with respect to any transportation performed for other
than themselves or their members.
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To sum up, and in doing so to refresh your recollection, Mr. Chair-
man and Senator Pearson, as to the proposal advanced by the Ameri-
can Trucking Associations, the railroads join the regulated motor
carriers in their belief that the exemption ought to be limited to the
transportation of:

1. Commodities owned by the cooperative association (or by a
federation of such associations).

2. Commodities transported for members of the cooperative if
such commodities are to be used in, or necessary for, or produced
by, farming operations; and then only when such commodities are
transported to or from farmers or agricultural cooperatives.

3. The obvious exemption-----commodities the transportation of
which is exempt under section 203(b)(6) of the Interstate Commerce
Act. (the so-called "agricultural commodities exemption", which is
available to anyone).
We urge then that the subcommittee consider favorably and

favorably report the bill amended, however, in such a way as to
incorporate provisions along the lines of those that have been sug-
gested by the motor carriers under regulation, provisions which we
now endorse.
Thank you, Mr. Chairman.
(The prepared statement of Mr. Breithaupt follows:)

STATEMENT OF HARRY J. BREITHAITPT, JR., GENERAL ATTORNEY, ASSOCIATION
OF AMERICAN RAILROADS

My name is Harry J. Breithaupt, Jr. I am general attorney of the Association
of American Railroads,* with headquarters at the offices of the Association in
Washington.
I appear in behalf of the member lines of the Association of American Rail-

roads, by authority of its board of directors, in support of the objectives of S. 752,
the bill introduced on January 31, 1967, by Senator Magnuson for himself and
Senator Lausche (by request) "to amend section 203(b) (5) of the Interstate
Commerce Act to clarify this exemption with respect to transportation performed
by agricultural cooperative associations for nonmembers." As I shall explain
later in my statement, however, we do not believe that S. 752 as introduced goes
far enough to provide a satisfactory solution for the serious problems that now
confront us in respect of section 203(b) (5) of the Interstate Commerce Act. We
believe that more is needed.
As the members of the subcommittee know from the statements of witnesses

who have preceded me, section 203(b) (5) of the Act (which this bill would amend)
exempts from economic regulation by the Interstate Commerce Commission—

motor vehicles controlled and operated by a cooperative association as de-
fined in the Agricultural Marketing Act, approved June 15, 1929, as amended,
or by a federation of such cooperative associations, if such federation possesses
no greater power or purposes than cooperative associations so defined.

Such motor vehicles are thus exempt by that section from all of the provisions of
part II of the Interstate Commerce Act (the so-called Motor Carrier Act) except
those provisions relative to qualifications and maximum hours of service of em-
ployees and safety of operation or standards of equipment.
For a number of years the Interstate Commerce Commission has expressed

concern about abuses and other evils growing out of this escape provision of the
act. Others, too, have been concerned. The Commission's principal concern in this
regard in past years and the principal concern of others as well up until late 1965
and early 1966 was abuse—sometimes flagrant—of the statutory exemption occur-
ring through subterfuge and deceit practiced by persons who in order to escape
economic regulation of general for-hire transportation services performed by them
operated unlawfully under the guise of agricultural cooperative associations.

*The Association of American Railroads is a voluntary, non-profit organization. Its membership corn
prises railroads that operate 96 percent of the total mileage of all railroads in the United States and have
annual revenues approximating 96 percent of the total annual revenues of the railroads.
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During the course of hearings conducted by this subcommittee in July of lasi.
year, several witnesses showed by actual examples and case histories just how
bogus or phony or fake agricultural cooperative associations have been used as
cover for illicit transportation activities. The record of those hearings, which were
directed to S. 1729 (89th Cong.), contains a great deal of well-documented ma-
terial on that subject. There is no need to repeat it here.
In any event, the principal problem in connection with the agricultural coopera-

tives exemption is no longer that the exemption is being abused by means of
spurious cooperatives. I do not mean to say that the exemption is no longer used
as a guise for the performance of unlawful transportation. That troublesome
problem has not gone away. Comparatively recent developments, however, have
produced a problem that is more serious than that to which the bill (S. 1729,
89th Cong.) before this subcommittee last year was directed.
I refer to the decision of the United States Court of Appeals for the Ninth

Circuit in Northwest Agricultural Cooperative Association, Inc. v. Interstate Com-
merce Commission, 350 F. 2d 252 (1965), and to the Supreme Court's denial of
certiorari in that case on January 24, 1966.
The Northwest case involved a non-profit corporation formed under the Idaho-

Cooperative Marketing Association Act for the purpose of enabling its members
collectively and economically to transport their agricultural products to markets.
Northwest was, and presumably still is, engaged solely in transportation activities
with a fleet of long haul trucks. On return trips from market areas, Northwest
transported farm supplies back to members of the cooperative. The volume of
these farm supplies did not equal the volume of farm products shipped on the
outbound trips, however, and consequently Northwest had available empty
backhaul space in its trucks. In order to utilize this space Northwest backhauled
non-farm-related commodities for non-members of the association for com-
pensation.
For example, Northwest transported for non-members 

furnaces, 
air con-

ditioners, and water heaters from California to Idaho; machinery from Minnesota
to Idaho; hardware from New Jersey to Oregon; wire springs from Illinois to
Oregon; yarn from Oregon to Idaho; door hanger parts from New York to Oregon,
and roofing materials from California to Idaho. During a 4-month period in
1963-64 Northwest received approximately $230,375 for transportation services,
of which some $41,000, or about 16 percent, was derived from the transportation
for non-members of non-farm commotities.
The Interstate Commerce Commission brought suit in 1964 in the United

States District Court for the District of Oregon to enjoin Northwest from this
hauling of general commodities for-hire throughout the country, for non-member
merchants and manufacturers, without a certificate of public convenience and
necessity.
The Commission contended that transportation activities of agricultural

cooperative associations are not completely exempt from economic regulation
under section 203(b) (5) of the Interstate Commerce Act. It pointed out that an
agricultural cooperative is defined in the Agricultural Marketing Act as one
dealing in "farm products, . . . farm supplies and/or farm business services".
It conceded that transportation services performed for members of a cooperative
that are "directly or functionally related" to their agricultural activities are
exempt from economic regulation. It argued, however, that for-hire transportation
of non-exempt commodities for non-members of an association is not exempt, and
thus that Northwest's transportation of such commodities without a certificate
of public convenience and necessity violated the Act.

Northwest defended on the ground that all of its transportation activity was
exempt from regulation under section 203(b) (5). It pointed out that its for-hire
transportation of non-exempt commodities for non-members produced much less
revenue than it received from transporting products for its members

'
 and that

the income from these outside activities inured to the benefit of Northwest's
members by economizing their marketing expenses.
The district court permanently enjoined Northwest from "transporting, by

motor vehicle in interstate commerce on public highways for compensation,
property other than that which is exempt from economic regulation under the
Interstate Commerce Act, unless either (1) such transportation is directly bene-
ficial or functionally related to the farming activities of defendant's members, or
(2) there is in force and in effect, with respect to * * * [Northwest] a certificate
or permit or other authorization issued by the Interstate Commerce Commission
authorizing it to engage in such operations". The court found (234 F. Supp.
496, 498):
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* * * The difficulty with defendant's position is that it sanctions for-hire
transportation in open competition with regulated common carriers without
subjecting the Association's [Northwest's] fleet to regulation. Though Con-
gress intended to exempt agricultural cooperatives from regulation under
the Act in the transportation of their goods to market and their necessary
supplies and services on return, I do not read the statute as granting these
associations an exemption to enter the general transportation business.
Undoubtedly, the Association's practice affords economies to its members,
but these are economies not intended to be conferred by the Act.

This seems to us to have been a sound decision, but on appeal by Northwest
to the United States Court of Appeals for the Ninth Circuit the district court's
decision was reversed. The court of appeals first held that, since the agricultural
,cooperative exemption in the Interstate Commerce Act applies broadly to "motor
-vehicles controlled and operated by a cooperative association as defined in the
Agricultural Marketing Act," the limitation upon Northwest's transportation
activities urged by the Commission "must be found in the definition of a coopera-
tive association in the Agricultural Marketing Act."
The court then held that "a cooperative does not lose its status by engaging

in activities other than its primary statutory activity so long as they are incidental
and necessary to its effective performance", and that "Northwest's transportation
of non-farm products and supplies was incidental and necessary" to the effective
performance of Northwest's farm service within that test.
The Solicitor General, on behalf of the Interstate Commerce Commission, filed

a petition for a writ of certiorari; but on January 24 of last year the Supreme
Court denied review.
Thus, it is clear that the problem is no longer merely one of transportation

performed by fictitious or spurious agricultural cooperative associations, but is
now one of much broader scope and impact. Under the court of appeals' decision a
bona fide agricultural cooperative association may perform transportation services
of non-farm-related commodities for non-members of the association, and do so
for-hire and yet wholly exempt from economic regulation by the Interstate Com-
merce Commission. The only limitation appears to be that a cooperative's non-

f arm related business must not too closely approach fifty percent of the coopera-

tive's total business. The court said (350 F. 2d 252, 256):
A cooperative will retain its exemption only so long as it remains in essential

character a "cooperative association' described in the statutory definition. Thus
the activities in which it engages must be such that the cooperative can be
fairly described as a farmer organization primarily engaged in marketing
farm products for farmers, or purchasing, testing, or furnishing farm supplies

or farm services for farmers; and operating for the benefit of the members of
the cooperative in their capacity as producers of farm products or purchasers
of farm supplies or farm business services. A cooperative would not be of the
character contemplated by the statute if its non-farm related business exceeded that
which was necessary and incidental to its farm-related business, and in no con-
ceivable circumstances could non-farm related business approach fifty percent
of the total and remain incidental and necessary to that which was farm-related.
(Emphasis supplied.)

This decision with the situation it has created, poses a very serious problem

for the regulated carriers. It is fraught with much more difficulty and potential

harm for them than the older problem of spurious co-ops. Wholesale diversion of

traffic from the regulated common carriers (both truck and rail) is likely, indeed

certain, to occur. The potential is there, and the raiding has already started. It
is not easy to point to specific examples of diversion. The nature of exempt trans-
portation and the circumstances under which exempt transportation is performed

are such that there is an air of secrecy about it. Agricultural cooperatives, like
other exempt haulers, are free of those provisions of the Interstate Commerce
Act requiring the publication of rates, the filing of reports, etc.
About the only information available to us as to the nature of the nonmember

transportation these cooperatives are performing, or undertaking to perform,

comes to us from rate quotations they are making in connection with Department
of Defense traffic. There we can see the bids they submit, and we can learn the
extent to which they are undercutting rail and regulated motor carrier rates.
Even in the case of this military traffic transported by cooperatives, however, the
information available to us is fragment-ry and incomplete; and the military
traffic is a very small part of the overall picture.
The broad-scale exemption from economic regulation now available to agri-

cultural cooperative associations in the transportation of non-farm-related
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commodities for nonmembers gives them a tremendous advantage in competition
with the closely regulated rail and motor carriers for such traffic. The cooperatives'
transportation charges are not subject to control by the Interstate Commerce
Commission, and they are free to go as low as they please in their efforts to attract
traffic for what would otherwise be empty backhauls. Indeed there is nothing in
the Court's decision that limits the exemption to backhauls.
As the Solicitor General of the United States said in his petition to the Supreme

Court for a writ of certiorari (Interstate Commerce Commission, v. Northwest
Agricultural Cooperative Association, Inc., No. 807, October Term, 1965) :

The decision below now holds out the clear prospect that cooperatives will,
in the future, be able to obtain substantial backhaul tonnage by diverting
traffic in non-farm related commodities from regulated motor and rail
carriers. Such cooperatives may charge unregulated rates for the purpose of
deriving some contribution to the cost of round trip movements. Such rates
will be as low as necessary to divert traffic from the regulated carriers which
rely exclusively upon transportation revenues for their livelihood. The
record in this case illustrates the range of commodities which is subject to
such diversion.

Finally, while the present case on its facts involves only the backhauling
of non-farm-related commodities, the principle announced by the court of
appeals might also be applied to other transportation of such commodities
deemed "necessary and incidental" to the cooperatives' farm-related activ-
ities. As one example, a cooperative association which has trucks wholly
idle at certain seasons of the year might, on the basis of this decision, employ
them during those periods in for-hire transportation of the products of a
nearby manufacturing plant.

Nor should it be overlooked that the sweeping exemption now available to
bona fide agricultural cooperative associations is almost certain to encourage and
spur the formation and use of spurious agricultural cooperatives as a means of
evading ICC regulation. Illicit transportation of this kind will surely increase.
There is now a much greater incentive, or temptation, than heretofore for artifice,
sham and deception.
As the law now stands, then, agricultural cooperatives may transport anything

for anybody, anywhere at any rate—entirely free of any economic regulation
whatsoever—sub'ect only to the nebulous condition that its transportation activ-
ities with respect to non-farm products and supplies be "incidental and necessary"
to its primary statutory activity.
The railroads, on the other hand, are required to establish rates that meet

statutory standards of justness and reasonableness; to file and publish them for
all the world (including the agricultural cooperatives) to see; to adhere strictly
to those rates; to forgo any changes in them (absent special circumstances) except
upon 30 days' notice; to observe the prohibitions and requirements of the long-
and short-haul clause, and the aggregate of intermediates clause, in section 4 of
the Interstate Commerce Act; and to avoid unjust or undue discrimination,
preference or prejudice.
The regulated motor carriers are, speaking generally, subject to these same or

similar regulatory restraints.
Agricultural cooperatives are subject to none of these restraints and are privi-

leged to make whatever rates they choose to make, at any time, without notice
to anyone and without publication, on whatever basis they regard as necessary
to obtain the traffic.

Furthermore, agricultural cooperatives are wholly free of the legal obligation
that common carriers have to serve the general public over authorized routes,
between named origin and destination points, without selectivity. The railroads,
for example, must (within recognized limitations) transport anything for anybody,
anywhere. -
The farm cooperatives are under no obligation at all to serve the general public.

They are free to "pick and choose" traffic as they please, soliciting the most
desirable and most lucrative traffic and rejecting that which they do not care to
transport.
You can see the intolerable competitive situation in which the railroads and the

regulated motor carriers find themselves. More important yet: you can see that
the exemption results in no measurable benefit to the general public; that it does
nothing to improve or strengthen our national transportation system; that it
thus has no saving grace.

Quite the contrary. There is a severe and imminent threat to the regulated
common carriers of the nation, with the prospect of a most serious undermining
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and weakening of the country's common carrier system of transportation. Over
the years the Congress has recognized with fair consistency that the regulated
common carrier system of transportation must be maintained and preserved in
full measure of strength and vigor, and that the public interest requires protection
of the regulated common carriers from the destructively competitive inroads of
unregulated for-hire carriage.
Time and again the Congress has recognized that there is an overriding need,

in the public interest, for a strong common carrier system. Thus this very sub-
committee in a report subsequently adopted by its parent Committee on Inter-
state and Foreign Commerce, on the Transportation Act of 1958 (S. Rept. No. 1647,
85th Cong.), said with respect to a problem involving another type of unregulated
for-hire transportation (and I emphasize that it was another type of unregulated
transportation altogether; agricultural cooperative associations were not involved)
that—

* * *, carriage of this sort undermines the strength of the regulated for-hire
carriers and in so doing it also injures the public which is largely dependent
upon regulated for-hire carriage for its transportation requirements. Protec-
tion is needed from destructive competition of this kind.

And in that same report this Subcommittee said in its discussion of another
and perhaps better-known exemption from economic regulation than the one at
issue in this particular hearing—the so-called agricultural commodities exemption
contained in section 203(b) (6) of the Interstate Commerce Act—that—

Regulated carriers are handicapped in their competition for traffic in
"agricultural" commodities, for while the rates of the regulated carriers are
strictly and rigiclily controlled and are required to be published, the rates of
the exempt haulers are not subject to any control and need not even be
made public. As a consequence, large and ever-growing volumes of important
traffic have been diverted to the exempt truckers and the diversion continues.
The impact upon the regulated carriers is already serious; and the erosion of
further classes of traffic is threatened by the trend of administrative and
judicial determinations expanding the scope of the exemption.

Attempts have been made to demonstrate that the benefits of the agri-
cultural exemption accrue to the farmer in the form in increased income.
These attempts are not convincing to the subcommittee, and it appears that
others than farmers are receiving benefits. It is important that this trend be
halted before the position of the regulated carriers is more seriously impaired.

This, you will see, is apt language in the present circumstances.
More recently, just two years ago, in a report (S. Rept. 387, 89th Cong.)

submitted by Senator Lausche for the Committee on Commerce to accompany
S. 1727, 89th Congress, the so-called "Gray Area" bill, it was said (again with
regard to a problem not relating specifically to agricultural cooperatives, but
pertinent nevertheless) that—

The loss [of revenue by the regulated carriers, both truckers and railroads,
to illegal transportation] is serious in terms of the common carrier industry
because these carriers are the backbone of our national transportation in-
dustry. These regulated carriers are of crucial importance because of their
public interest obligation to serve all of the public, in virtually every com-
munity in America, in good weather and in bad, and in good times and in bad.
Without common carriers with a universal obligation to serve, transportation
would quickly deteriorate into a means of promoting the economic activity of
a few. The public interest requires that we protect these carriers against the
abuses of illegal carriers who assume no public responsibility.

Let me make clear that I do not mean by the use of this quotation, or of the
earlier one, to charge that the transportation activities of bona fide agricultural
cooperative associations are unlawful. I cite these expressions from reports of this
subcommittee and its parent Committee on Commerce for their rationale and for
their recognition of the need, in the public interest, to protect the strictly regulated
common carriers from the onslaught of unregulated competition be it unlawful or
lawful.

In light of all of the considerations I have mentioned, we therefore endorse and
support the objectives of S. 752. However, we do not regard the bill, in the form
in which it was introduced, as being adequate to deal with the problem at hand.
The situation with which we—and the Congress—are confronted calls for a stronger
remedy.
As drafted, S. 752 would permit agricultural cooperatives to do just exactly

what present law allows them to do, except that in performing for-hire trans-
portation for nonmembers they could handle only "farm products, farm supplies,
or other farm-related traffic." This is not a sufficient limitation.
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Why should agricultural cooperatives enjoy special exemption from economic
regulation with respect to any transportation at all performed for the general
public for compensation, even in the case of "farm-related" traffic? Why, for
example, should an agricultural cooperative be treated preferentially by the
Congress with respect to the for-hire transportation of farm machinery, for its
manufacturer, from his plant to his commercial distribution outlet?
And apart from the matter of for whom the transportation is performed

and the matter of from whom and to whom the shipment is consigned, who
to say what "other farm-related traffic" is? Produce and tractors and fertilizers
are clear cases, perhaps; but how about roofing and other building materials and
refrigerators and television sets?

There is urgent need for enactment of legislation of the kind suggested earlier
in this hearing by Mr. James F. Pinkney in behalf of The American Trucking
Associations, Inc. We endorse the aims, objectives and purposes of that proposal.
We join the regulated motor carriers in its support. The proposed substitute
for S. 752 to which I refer, the subcommittee will recall, would amend section
203(b)(5) of the Interstate Commerce Act by adding to it the following proviso:

Provided, That notwithstanding any other provision of law, such motor
vehicles are used exclusively in the transportation by any such cooperative or
federation, of commodities (1) owned by the cooperative association or
federation; (2) transported for members, for compensation or otherwise, to
be used in, or necessary for, or produced by, farming operations when trans-
ported to or from farmers or agricultural cooperatives; or (3) exempt under
subsection (6) hereof.

It is legislation along these lines that is needed. S. 752 as introduced is a step
in the right direction but, for all of the reasons I have stated and for all of the
reasons stated yesterday by Mr. Pinkney and other representatives of the regulated
motor carrier industry, it does not go far enough. Our principal objection to it
is that it would allow agricultural cooperative associations to perform for-hire
transportation services for nonmembers completely free of econon.ic regulation.
This we believe to be wrong, even as to "farm-related" commodities.
The railroads join the regulated motor carriers in their belief that the exemption

ought to be limited to the transportation of-
1. Commodities owned by the cooperative association (or federation).
2. Commodities transported for 'members of the cooperative if such com-

modities are to be used in, or necessary for, or produced by, farming opera-
tions; and only when such commodities are transported to or from farmers or
agricultural cooperatives.

3. Commodities the transportation of which is exempt under section
203(b) (6) of the Interstate Commerce Act (the so-called "agricultural com-
modities exemption").

We urge the subcommittee to consider favorably and favorably report S. 752
amended in such a way as to incorporate provisions along the lines of those that
the regulated motor carriers have proposed and that the railroads now endorse.

Senator LAUSCHE. Senator Pearson.
Senator PEARSON. Let me tell you what bothers me, and maybe

I'm just a needle stuck in the record on this particular point.
That is, there was some testimony that the agricultural co-ops

really got into the transportation business out of necessity, lack of
equipment, lack of service, maybe lack of good service. I don't know.
But now they are in. And I am inclined without really a lot of proof
presented jo accept that.
Now, once they are in, they are sort of caught up—until the time

the Northwest case came along—and there are almost no limitations
at all upon them.
Can you help me on that point? Can you describe for me or define

for me as best you know as to why the agricultural co-ops, the mar-
keting co-ops, got into the transportation business?

If I have oversimplified it, say so.

SS-442-67 S
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Mr. BREITHAUPT. No, I would like to treat your question in two
parts, however.
Without being able to document it, Senator Pearson, and without

agreeing with the contention that I have heard advanced, but not
disagreeing with it either, the agricultural cooperatives originally-
entered the transportation business—and I speak now of the trans-
portation business as it relates to farm-related matters—because of
allegations or contentions or assertions that they could not find in the
regulated carrier business the equipment they needed on flexible
enough schedules. In other words, they couldn't find the service that
they believed they required.
But their need was not to get into the general for-hire transportation

business. Their selfish need—and I use selfish not in a disparaging or
derogatory sense—but their real need, if it existed, was with respect
to the transportation of farm products and related commodities from
farm to market or other distribution point and to some extent, prob-
ably or possibly, the use of those same vehicles to bring back to the
farm or to the point of origin commodities or products, things, mate-
rials that were necessary and related to the farming operation, such
things as fertilizer and farm machinery, tractors, combines, and the
like.
Without being able to speak for everyone, of course, I am willing

to make the statement that it was generally understood until the course
of litigation in very recent times that the activities of farm co-ops in
the transportation field ought to be limited to farm-related matters.
I say I won't quarrel—because I am in no position to quarrel—

with the correctness of their contention that they couldn't get the
service that they required from the regulated common carriers. I do
quarrel, however, with extending the exemption in such a that way
they can get into the general transportation business.
It may be—although I don't find it demonstrated in the Northwest

case or m any other factual situation with which I am familiar—
that getting into the general transportation business is necessary in
some instances to the very livelihood of what they are doing, along
the lines that Senator Lausche earlier suggested might be the case
and perhaps might be the test.
But if, in order to provide themselves with transportation that they

need in order to pursue their primary statutory activity, they must
have additional sources of revenue, it seems to me only reasonable to
suggest that the Congress might well take cognizance of their need
for additional sources of revenue; but I don't know why it has to
be at the expense of the regulated common carriers.
The Congress has been very paternalistic and very protective of

the farming community and the agricultural community, and perhaps
rightly so. And when the need has been demonstrated to the Congress
for the agricultural and farming community to receive public assist-
ance or to receive governmental assistance, be it by way of outright
subsidy, price support, or whatever, this has been recognized as an
overriding national need. And I don't disagree with that.
But what has been done to assist the farming and agricultural

community in these situations has not been at the expense of any
other segment of the national economy. It has been at the expense
of the taxpayer generally.
Senator PEARSON. Do you know of any other enterprise or business

or endeavor other than agricultural co-ops which have gone into the
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transportation business—and I use those terms like a layman would,
of course—and now represent the same type of problem that is
represented by the issue that brought forth this legislation?
Mr. BREITHAUPT. Not precisely. A great many people are said to

have gone into private transportation because of dissatisfaction
with the services provided by the regulated transportation industry.
But there, if they need some additional income to make economical
an operation in private transportation that is not otherwise economi-
cal—and I am speaking of over-the-highway transportation now—
just about the only source to which they may lawfully turn for
traffic to transport, which is not their own product and which they
may transport for hire, is again agricultural products, produce, and
the like, but under a different exemption.
The very next clause in this section of the Interstate Commerce

Act provides that motor vehicles engaged in the transportation of
ordinary livestock and agricultural commodities, as those commodities
are then defined, shall not be subject to economic regulation.
Or, to simplify it, if a manufacturer who has his own fleet of vehicles

for the purpose, primarily, of transporting his manufactured products
from his plant to his distribution outlet is able to do so and wants to
do so, he may lawfully under another exemption in the Interstate
Commerce Act engage to perform for-hire transportation on the
return trip, or, indeed, to anywhere else, if the shipment is agricultural
commodities.
We don't think that is a very good exemption either, but that is

not the one before the subcommittee at this time.
And that is about the closest analogy that I can draw for you. I

don't know of any analogy or any precedent for permitting any
segment of the economy to get into the general transportation business
free of the ordinary regulatory restraints and conditions and require-
ments imposed by the Interstate Commerce Act.

Senator PEARSON. What about the proposition that, rather than
this bill, we draw one saying that agricultural co-ops are exempt in
hauling their own production or produce, but in all other cases they
may operate as a common carrier if they are certified and fully comply
with all regulations existing?
Mr. BREITHAUPT. If I understand your hypothesis or your proposal,

tentative proposal, Senator Pearson, they would be completely free
of regulation when transporting commodities for themselves 
Senator PEARSON. Right.
Mr. BREITHAUPT (continuing). Or for their members 
Senator PEARSON. Yes.
Mr. BREITHAUPT (continuing). But to the extent they engaged in

for-hire transportation other than for themselves or for their members

and other than within any other exemption to the regulatory scheme,

then they would be subject to the complete regulatory scheme—

certificated, you said, by which I take it you mean that they would

have to demonstrate to the regulatory authority convenience and

necessity as a prerequisite for obtaining that certificate. Is that what

you had in mind, sir?
Senator PEARSON. That is precisely what I had in mind.
Mr. BREITHAUPT. And, further, that, once granted that certificate,

they would be subject to and would have to abide by the provisions

of the Interstate Commerce Act with respect to the publication of
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rates, with respect to the supervision and regulation of those rates
by the Interstate Commerce Commission, and all the other regulatory
schemes applicable to the motor carrier industry generally.

Unless there is something I don't see, that seems an eminently
reasonable suggestion.

Senator PEARSON. Now, suppose that we modify that only to the
extent that the certificate based on necessity would take in an added
factor of the economic necessity of the agricultural co-op as shown
by actual proof.
Mr. BREITHAUPT. It would not be public convenience and neces-

sity? It would contemplate some factor of private convenience and
necessity, the "private' being that of the co-op itself? That is a new
concept in certification, so far as I am aware.
Senator PEARSON. I was just trying to pull the Northwest case in

just a little bit.
Mr. BREITHAUPT. I appreciate that.
Senator PEARSON. You said there hadn't been much litigation or

case law on this. I take it there has been one case that a lot of people
wish had never gone to litigation.
Mr. BRETTHAUPT. The Northwest case?
Senator PEARSON. Yes.
Mr. BFEITHAUPT. I suppose it was inevitable that some case go to

litigation, whether it be Northwest or a similar factual situation.
Senator PEARSON. Thank you.
Senator LAUSCHE. The bill before us contemplates amending the

act by inserting the language "but in transportation for nonmembers
for compensation only when those vehicles are being used in the
transportation of farm products, farm supplies, or other farm-related
traffic." Can you give the committee any help in illustrating whai
materials may not come within these terms, which might come, and
which positively will come?
Mr. BREITHAUPT. I think it is certain that the first phrase there, as

to "farm products," would encompass vegetables and fruits and other
produce that is produced by the farm operation.
I think that "farm supplies" is intended to encompass those things

that are used by the farmer in the production of his produce, to wit,
the obvious, examples such things as the fertilizer, the machinery
that is employed in the fields in production, feed for livestock, cattle,
other things understood to be directly related to the farm operation.
Now, when you get to "farm-related" traffic, if I can express what

I conceive to have been the intention of the Commission, I suppose
that they contemplate—and this in the light of some dispute in cases
before the Commission prior to the Northwest case where the question
was material moreso than it is now—things that might or might not
be related to the farming operations, depending upon the way in
which they are going to be used when they get where they are going.

iIn other words, I imagine they have n mind that if there were
roofing or building materials which were intended for the construction
of a barn or a dairy shed or whatever the other buildings might be in
an agricultural or farming operation, perhaps those are farm-related.
Perhaps that is farm-related traffic, depending upon the use to which
it is to be put.
On the other hand, there might be transportation in channels of

commerce with no guarantee, with no understanding, that a commod-
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ity is to be used in a farming operation when it reaches destination
and it might be the same kind of commodity.
I can conceive of roofing leaving the place of manufacture of roofing,

and some of it may be used to build a barn and some may go into an
office building in an urban area.
Senator LAUSCHE. What about an enterprise that deals in paint,

tinning, plumbing, roofing, in a farm community? That enterprise
is not a member of the cooperative. It desires to have hauled to it
these various items which it contemplates selling to the farmer. But
at the time of the hauling there is no existing contract showing that its
ultimate delivery is going to go to some specific place.
Mr. BREITHAUPT. You have put your finger upon one of the things

that I am fearful about in the Commission's bill as it has been intro-
duced at their request.
I think it very likely would cover the situation that you have de-

scribed and do so free of economic regulation.
It is for that reason that we subscribe to the assurance provided in

that regard by the motor carriers' proposal to you that things may be
transported, even for members of the cooperative, only if they are to
be used in (for example) farming operations, and indeed that the origin
or the destination of the shipment that is exempt must be either a
farm or a cooperative.

This would be much better assurance against the type of situation
which I fear and which apparently you fear.
Senator LAUSCHE. All right, Mr. Breithaupt. We are thankful to

you for your help.
Mr. BREITHAUPT. Thank you, Mr. Chairman.
Senator LAUSCHE. Mr. L. E. Galaspie, director of transportation

of the Reynolds Metals Co., Richmond, Va.

STATEMENT OF L. E. GALASPIE, DIRECTOR OF TRANSPORTATION,
REYNOLDS METALS CO., RICHMOND, VA., ON BEHALF OF
TRANSPORTATION ASSOCIATION OF AMERICA, ACCOMPANIED
BY FRANK SMITH, VICE PRESIDENT, RESEARCH, TRANSPOR-
TATION ASSOCIATION OF AMERICA.

Mr. GALASPIE. Thank you, Mr. Chairman.
Senator LAUSCHE. Your complete statement will be printed in the

record. You may proceed to read it, or you can discuss the highlights
and emphasize them, as you see fit.
Mr. GALASPIE. There are certain portions I should like to read.

Other portions I would like to summarize or perhaps refer to, as other
testimony has been given.
(The prepared statement of Mr. Galaspie follows:)

STATEMENT OF L. E. GALASPIE, DIRECTOR OF TRANSPORTATION, REYNOLDS
METALS CO., ON BEHALF OF TRANSPORTATION ASSOCIATION OF AMERICA

My name is L. E. Galaspie. I am director of transportation of the Reynolds
Metals Company, with offices in Richmond, Va. I am appearing before your sub-
committee today on behalf of the board of directors of the Transportation Associa-
tion of America, of which I am a member, in support of the general objective of
S. 752, which is to prevent farmer cooperatives from engaging in general for-hire
transportation.
For the record, TAA is a national transportation policy organization composed

of transport users of all kinds, investors and carriers of all modes who work
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together to help develop sound national policies that will assure the strongest
possible transport system under private enterprise principles. Policy positions are
adopted by a 115-member TAA board, but only after receiving recommendations
from its eight permanent advisory Panels, on which serve about 350 top executives
from the following respective transport interests: Users, investors, and air, freight
forwarder, highway, pipeline, railroad, and water carriers.

TAA INTEREST IN CO-OP EXEMPTION

TAA's interest in this legislation is directly related to its long-known interest
in the so-called illegal for-hire trucking problem. The association has long been on
record as opposing the entry of unlawful carriers into the general for-hire transport
field. As your Subcommittee will recall, TAA was a strong supporter of legislation
considered over a period of years designed to strengthen both federal and state
enforcement powers in this problem area. Congress passed such legislation in
1965, now known as Public Law 89-170.
Along these same lines, TAA's objective in this current legislative effort is to

prevent illegal for-hire motor carriers from engaging in general for-hire trans-
portation under the guise of being an exempt farmer cooperative. Since at present
there is no requirement that an organization claiming to be an agricultural
cooperative must prove that it is bona fide prior to operating under Section
203(b) (5) of the Interstate Commerce Act, the door is wide open for illegal motor
carriers to use this as a guise to engage in for-hire transportation beyond the
regulatory control of the ICC.
The Commission, which is the sponsor of S. 752, claims that the illegal use of

this exemption has resulted in the diversion of substantial amounts of important
traffic from regulated motor and rail carriers by various groups and organizations
posing as farmer cooperatives. It says that it is 'unable to cope with this situation
effectively because of the necessity of overcoming in each case a presumption of
eligibility."

ENFORCEMENT IS DIFFICULT

To prove ineligibility under present statutes is not an easy task, since it takes
considerable time to gather evidence against such operators. Even then, the
issuance of a cease and desist order by the Commission carries with it no financial
penalties, which would be applied only if such an order is not complied with and
the Commission takes formal court action to enforce it. This is obviously a time
consuming procedure, which is complicated further by the practice of some pseudo
farmer cooperatives of changing their names, location, or form of organization
sufficiently to force an entirely new investigation and issuance of a cease and
desist order.
The question can be raised whether passage of P.L. 89-170 has made it easier

to take enforcement action against illegal farmer cooperatives. While it is true
that such cooperatives are subject to the provisions of this recently passed public
law, the fact remains that the burden of proving their ineligibility to use the co-op
exemption still rests with the ICC or any plaintiff in a court suit. Since farmer
cooperatives can lawfully engage, within certain broad limits, in the for-hire
transport of general commodities for nonmembers, the problem of identifying the
illegal ones is very difficult. As a result, the effectiveness of P.L. 89-170 in this.
area of enforcement is definitely restricted at this time.

EFFECT OF NORTHWEST CO-OP CASE

A much more serious complication has arisen as a result of the Supreme Court's
action last year which, in effect, upheld an appellate court's ruling in the Northwest
Agricultural Cooperative Association Case [350 F. 2d 252 (9th Circuit, 1965)
cert. den. (1966)] that the farmer cooperative exemption should be interpreted
broadly to permit the backhaul of general commodities for nonmembers so long
as revenues therefrom do not exceed its cooperative function revenues and are
incidental and necessary to the cooperative's primary legal activity.
The effect of this court decision is to permit farmer cooperatives lawfully to

engage in extensive for-hire transportation for nonmembers. Since there are
approximately 9,300 farmer cooperatives in the United States, the potential
competition to regulated carriers is sizeable. Furthermore, since many of these
cooperatives are multi-million-dollar organizations, their potential for engaging
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in general for-hire transportation beyond ICC economic regulation is equivalent
to the scope of operations of many of the larger regulated motor carriers.
The combined adverse effect of these two factors—the difficulty of determining

a co-op's eligibility and the liberal interpretation of the exemption by the courts—
clearly shows the need for remedial legislative action as soon as possible.

SPECIFIC EXAMPLES OF CO-OP TRAFFIC SOLICITATION

We believe immediate legislative action is needed to prevent a rapid rise in
traffic solicitation activity on the part of farmer cooperatives, or organizations
posing as such, in the general freight field. As an illustration of this, we can cite a
number of specific examples furnished us by various shipper members of TAA.Excerpts from letters sent to us by traffic executives of some of the Nation's
leading corporations include the following:

1. "A few months ago, a representative of an Illinois farm co-op phoned
me. The purpose of the telephone call was to offer the transportation of his
co-op in hauling our shipments (hardware manufacturer) from Louisville to
any point in the State of Illinois. He indicated that the rates could be
negotiated." (Italic words added.)

2. "There is enclosed a copy of letter received from one of the farmer
cooperatives." (Copied in part from letter from the Milk Producers Marketing
Co., Kansas City, Kansas, to a major glass manufacturer.)

'I want to thank you for the time you gave me during our phone
conversation of two weeks ago, regarding transportation. This is a
confirmation of the following rates I quoted you, based on a 40,000#
minimum, to California points. Pittsburg Area, 3.50 cwt.•

' 
Akron, Ohio,

3.00 cwt.; St. Louis, 2.50 cwt.; and Chicago, 2.75 cwt. It is our sincere
desire to further acquaint you with our ability to be of service to you,
and if given the chance I am sure we can cement a very pleasant relation-
ship. Won't you at your earliest convenience let us hear from you?'

3. "Recently, we received an order which called for the material to be
shipped via the X YZ Dairy Co., which included notation 'Customer Pickup.'
The order indicated that the material was sold to one of our major customers
in X YZ. In checking into this transaction, it developed that XYZ Dairy
was to pick up the shipment in their truck and make delivery to two cus-
tomers in X YZ. Once we developed this fact, we immediately ran a check
on the X YZ Dairy Co. to determine if it was a bona fide co-op. We found
that this company was not a farmer co-op and, therefore, we made other
arrangements to make shipment." (Names indicated by X YZ at request of
shipper, whose company is in the chemical business.)

4. "Our field people report that occasionally our distributors or jobbers
(an oil company) in the farm belt area of Iowa, Kansas, Nebraska, etc. insist
on our using a co-op trucker, even though we pay the freight, and charges
are assessed at the common carrier level—with no expense saving whatsoever
to us. At first we attempted to resist using these truckers, but for reasons
with which we do not entirely agree, our Marketing people prevailed upon
us to comply when such requests are made." Italic wording added.)

From these examples—and I can add my own company—you can see that
farmer cooperatives are not hesitant about soliciting traffic that obviously is in
no way related to farm business. The above examples to illustrate this point,
cover hardware, glass, chemicals, petroleum products, and, in my case, aluminum.
Some farmer cooperatives use the Northwest case as the basis for open solicitation
to traffic managers to haul freight of any kind on a negotiated rate basis beyond
any regulatory jurisdiction of the ICC. Two specific examples of this type of
solicitation are cited on the following pages.
The first example of an open solicitation for general freight by a farmer coopera-

tive is the following ad that appeared in the Wall Street journal a short time ago.
The other example is the solicitation form letter shown on page 10.

TRANSPORTATION DIRECTORS

We are an Agricultural Co-op fully qualified under the recent Northwest decision
to haul your product as back-hauls incident to our business of hauling perishable
commodities into the north. If you have loads from the north into the southwest,
we may be able to work together advantageously. For further information call, or
write:
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NATIONAL GROWERS' MARKETING ASSOCIATION, ROUTE #5, FARMERS MARKET,

GREENVILLE, SOUTH CAROLINA, TELEPHONE 239-7609, GEORGE DUMIT, GENERAL

MANAGER, KENNETH MOODY, DISPATCHER

One disturbing feature about both the form letter and ad cited above is the
reference therein to the Northwest case decision. In both instances, this decision
is used as the legal basis for the solicitation of freight of any kind. While brief
reference is made to the incidental and necessary test and back-haul limitation set
forth by the court, it is inconceivable to us that the shipper will be able to know
whether or not his traffic complies with these standards. While the shipper may be
able to determine whether his traffic is part of a farmer cooperative's back-haul,
he would know little else without checking the cooperative's records. The shipper
likewise will find it very difficult, if not impossible, to check whether the farmer
cooperative itself is bona fide and to determine if his traffic falls within the broad
50/50, member/nonmember test governing such a cooperative's overall business.
The danger is that as more shippers decide to use farmer cooperatives to benefit

from low, negotiated rates, their competitors will soon be forced to do likewise.
The door will thus get wider and wider for entry into the general for-hire transport
field.

Another good example of general freight solicitation on the part of farmer co-
operatives is the successful effort by several of them to obtain military traffic on
the basis of undercutting the rates of regulated carriers. Despite strong objections
by TAA and railroad, trucking, and freight forwarder groups, the Department of
Defense issued a directive, effective December 1, 1966, authorizing the use of
exempt farmer cooperatives when they could perform service at rates lower than
those of regulated carriers. Thus, another step was taken to encourage farmer
cooperatives to actively seek nonfarm-related traffic from nonmembers.

TAA EFFORTS TO RESOLVE ISSUE

Since a TAA witness testified before this same subcommittee in July, last year,
considerable effort has been exerted within the TAA policy-formulating structure
to develop a policy position that would be acceptable to all transport interests
directly concerned about these recent developments. These discussions included
representatives of farmer cooperative interests. While we were not able to come
up with a position that would completely satisfy all these interests, we were grate-
ful to see that, during our struggles, the differences expressed before your Subcom-
mittee last year have been narrowed to a considerable extent.
The most significant example of this was the adoption by the National Council

of Farmer Cooperatives, on January 18, 1967, of a new and detailed policy position
which, in our opinion, endorses several important legislative changes that, if
adopted, would go a long way towards resolving this policy problem. While the
National Council is well qualified to speak for itself as to exactly what changes
were made in its policy position by this action, TAA was most interested in it
because it appears to support the following significant recommendations:

1. The hauling of nonfarm commodities by exempt farmer cooperatives
should be subject to a reasonable statutory limitation. (The Council pre-
sumably would make this an "incidental and necessary" test.)

2. Farmer cooperatives planning to haul nonfarm traffic should be required
to notify the ICC of their intent to do so.

3. The ICC should be given the authority to inspect the records of any
farmer cooperative that hauls nonfarm traffic.

4. Traffic hauled by a farmer cooperative on behalf of the United States
Government shall 13e considered as nonmember business. (At present, such
traffic is excluded from any restrictions on farmer cooperative transport
operations.)

5. Only the motor transportation in terms of either revenue or tonnage
shall be considered in determining member and nonmember business.

Our purpose in citing the above is to stress the point that even the group that
would be most directly affected by changes in the agricultural cooperative exemp-
tion in section 203(b) (5) of the Interstate Commerce Act clearly recognizes the
need for some changes. In other words, your subcommittee should consider, in
our view, the above five proposals as the minimum number of changes that should
be made in this exemption.
As stated previously, the many interests within TAA working on this policy

issue were not able to reach complete agreement on just how restrictive the law
should be with respect to the hauling of nonfarm commodities by farmer coopera-
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tives. We were able, however, to come up with general agreement on the following
policy statement, which was adopted by the TAA Board at its meeting here in
Washington last May.

"The primary issue before Congress is whether, in the future, agricultural
cooperatives shall be permitted to transport nonfarm-related traffic. TAA
takes no position on this primary issue. However, if, for the future, trans-
portation of such traffic in any quantity is permissible, the law should be
amended to provide:

(1) In order to be eligible for the exemption from regulation under
Section 203(b) (5) of the Interstate Commerce Act, a cooperative associa-
tion must be a bona fide agricultural marketing or purchasing coopera-
tive, or a federation of such cooperatives that may include farmers as
its only other members;
(2) Government traffic handled by such a cooperative shall be counted

as nonmember traffic, and only transportation service shall be considered
in determining the proportions of member and nonmember business;
(3) If an agricultural cooperative intends to haul nonfarm-related

traffic, it shall file a letter of intent with the ICC, and its records shall
be open to inspection by the ICC."

Before the TAA board formally adopted the above policy position, it was
advised that all of its eight advisory panels supported it except the TAA highway
panel, which took "no position."
As to the preamble, we interpret it to mean that TAA has at this time no specific

position on the question of whether or not farmer cooperatives should be prevented
outright from hauling nonfarm traffic, as proposed by S. 752. In other words, there
is a very strong feeling on the part of several groups in TAA that such an outright
restriction should be enacted into law. On this question

' 
TAA has no position and

thus neither supports nor opposes the change proposed by S. 752.
The three specific recommendations in the above policy statement are, with

one exception, contingent upon the possibility that your Subcommittee may choose
not to favor an outright restriction.
The first recommendation would tighten up the present exemption by making it

clear that all members of farmer cooperatives using this exemption must be bona.
fide marketing or purchasing cooperatives, or a federation thereof with only farmers•
as other members. While this restriction would not prevent the operation of so-
called transportation cooperatives, they would be required to confine their
membership strictly to bona fide marketing or purchasing cooperatives and
farmers.
As to the second recommendation, this is identical to two of the proposals

endorsed by the National Council of Farmer Cooperatives which call for U.S,
Government traffic being counted as nonmember traffic and for using transporta-
tion, rather than overall, operations of a farmer cooperative in determining member
vs. nonmember business. This two-part recommendation is quite important, since
it would exclude from the present exemption in the Agricultural Marketing Act,
with respect to determining member vs. nonmember business, the movement of
traffic for the United States Government. The second part is also very important,
since it would make it clear that the base on which to determine when a cooperative
exceeds 50 percent nonmember business is its total transportation business, and
not its over-all cooperative business. In other words, a $10 million cooperative
with $1 million in transportation business would be subject to a $500,000 limit
on nonmember traffic, and not a $5 million limit if over-all business were used
as a base.

Since this two-part recommendation relates to all nonmember traffic of a
cooperative, and not just nonfarm traffic, it should be enacted into law regardless
of what othei limits are placed on the movement of nonfarm traffic. While the
enactment of S. 752 may be interpreted to cover nonfarm products handled for
the U.S. Government, this is not absolutely clear. If not, this change should be -
incorporated into S. 752, or the legislative history should cover this point to
avoid possible court litigation in the future. We recommend, as a better approach,
that the two-part TAA proposal be enacted to cover all motor transport operations
of farmer cooperatives using the exemption.
The third TAA recommendation—which we shall call a "conditional" one—

is also directly in line with two proposals recently adopted by the National
Council. It calls for all cooperatives planning to haul nonfarm commodities to
file a letter of intent with the ICC and to permit the Commission to inspect their
records. These are very constructive recommendations, since they would, if
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enacted into law, enable the ICC not only to know which farmer cooperatives
are handling nonfarm traffic, but also to check their records to assure compliance
with any rules and regulations issued to govern their operations.

CONCLUSION

We have attempted to show the general concern throughout the transportation
community about the loopholes in the present agricultural cooperative exemption
that are encouraging ineligible cooperatives to use the exemption as a guise
through which they can engage in general for-hire transportation. We have also
pointed out that the ruling by an appellate court in the Northwest case, allowed
to remain in effect by the U.S. Supreme Court, has opened the door even wider
by encouraging bona fide cooperatives to engage in general for-hire transport.

While the actual scope of such for-hire transport operations is unknown at this
time, the trend is clearly upward. The longer the trend continues in this direction,
the greater the harm to regulated public carriers. Therefore, remedial legislative
action is needed as soon as possible.

If your subcommittee elects to prevent farmer cooperatives from hauling any
nonfarm traffic, as proposed by S. 752, TAA would neither support nor oppose
such a move. We would, however, urge that S. 752 be broadened to incorporate
the two-part TAA recommendation relating to the designation of U.S. Govern-
ment as nonmember traffic and the use of a cooperative's transportation, rather
than overall, business in determining member versus nonmember limits.

If, on the other hand, your subcommittee chooses not to go as far as S. 752,
we urge favorable consideration of the TAA proposals calling for a tightening up
of the types of cooperatives, and membership thereof, that are eligible to use
the exemption, and for requiring cooperatives planning to haul nonfarm traffic to
file a letter of intent with the ICC and to open their records for inspection.

Finally, we stress the importance of this policy issue and strongly urge that your
subcommittee take action on legislation at the earliest possible time.

Mr. GALASPIE. As you indicated, I am director of transportation of
the Reynolds Metals Co. with offices in Richmond, Va. I am appear-
ing before your subcommittee today on behalf of the board of direc-
tors of the Transportation Association of America, of which I am a
member, in support of the general objective of S. 752, which is to
prevent farmer cooperatives from engaging in general for-hire trans-
portation.
I believe the subcommittee is familiar with the Transportation

Association of America, and there is no need for my going into that
subject.
Our interest in the cooperative exemption and particularly this

legislation is directly related to TAA's long-known interest in the
so-called illegal for-hire trucking problem. The association has long
been on record as opposing the entry of unlawful carriers into the
general for-hire transport field. As your subcommittee will recall,
TAA was a strong supporter of legislation considered over a period
of years designed to strengthen both Federal and State enforcement
powers in this problem area. Congress passed such legislation in 1965,
now known as Public Law 89-170.
Along these same lines, TAA's objective in this current legislative

effort is to prevent illegal for-hire motor carriers from engaging in
general for-hire transportation under the guise of being an exempt
farmer cooperative. Since at present there is no requirement that an
organization claiming to be an agricultural cooperative must prove
that it is bona fide prior to operating under section 203(b) (5) of the
Interstate Commerce Act, the door is wide open for illegal motor car-
riers to use this as a guise to engage in for-hire transportation beyond
the regulatory control of the ICC.
The Commission, which is the sponsor of S. 752, claims that the

illegal use of this exemption has resulted in the diversion of substantial



119

amounts of important traffic from regulated motor and rail carriers
by various groups and organizations posing as farmer cooperatives.
It says that it is "unable to cope with this situation effectively because
of the necessity of overcoming in each case a presumption of
eligibility."

ENFORCEMENT IS DIFFICULT

To prove ineligibility under present statutes is not an easy task,
since it takes considerable time to gather evidence against such
operators. Even then, the issuance of a cease and desist order by the
Commission carries with it no financial penalties, which would be
applied only if such an order is not complied with and the Commission
takes formal court action to enforce it.

This is obviously a time-consuming procedure, which is complicated
further by the practice of some pseudo-farmer cooperatives of changing
their names, location, or form of organization sufficiently to force an
entirely new investigation and issuance of a cease and desist order.
The question can be raised whether passage of Public Law 89-170

has made it easier to take enforcement action against illegal farmer
cooperatives. While it is true that such cooperatives are subject to the
provisions of this recently passed public law, the fact remains that the
burden of providing their ineligibility to use the co-op exemption still
rests with the ICC or any plaintiff in a court suit.

Since farmer cooperatives can lawfully engage within certain broad
limits, in the for-hire transport of general commodities for nonmembers
the problem of identifying the illegal ones is very difficult. As a result,
the effectiveness of Public Law 89-170 in this area of enforcement is
definitely restricted at this time.

EFFECT OF "NORTHWEST CO-OP" CASE

There has been brought to the subcommittee's attention the North-
west case which was upheld by the Supreme Court in its refusal to con-
sider certiorari. There is no need of my going into that, but I would
like to say the effect of this court decision is to permit farmer coopera-
tives lawfully to engage in extensive for-hire transportation for non-
members.

Since there are approximately 8,300 to 9,300 farmer cooperatives
in the United States, the potential competition to regulated carriers
is sizable.

Furthermore, since many of these cooperatives are multimill on-
dollar organizations, their potential for engaging in general -for-hire
transportation beyond ICC economic regulation is equivalent to the
scope of operations of many of the larger regulated motor carriers.
The combined adverse effect of these two factors—(1) The difficulty

of determining a co-op's eligibility and (2) the liberal interpretation
of the exemption by the courts—clearly shows the need for remedial
legislative action as soon as possible.

SPECIFIC EXAMPLES OF CO-OP TRAFFIC SOLICITATION

We believe immediate legislative action is needed to prevent a,
rapid rise in traffic solicitation activity on the part of farmer co-
operatives, or organizations posing as such, in the general freight field.
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As an illustration of this, we can cite a number of specific examples
furnished us by various shipper members of TAA. Excerpts from
letters sent to us by traffic executives of some of the Nation's leading
corporations include the following.
I have cited here four instances. The first quotation is taken from a

letter of a hardware manufacturer. The second quotation is from a
glass manufacturer. The third quotation is from a manufacturer in
the chemical business. The fourth quotation is from an oil company.
I should like to have these placed in the record. I won't take the

time to read them, but I think they adequately portray the fact that
there is a considerable solicitation going on.

Senator LAUSCHE. What is the substance of each one of these
solicitations? What generally is the argument?
Mr. GALASPIE. Well, sir, further on in my statement--
Senator LAUSCHE. Well, you proceed. You will get to that then,

will you?
Mr. GALASPIE. Yes sir. And I would like to show you this. I have a

folder also which is soliciting my traffic, which is aluminum, by a so-
called agricultural cooperative. It may be bona fide. I don't know. I
have not checked into it.
Senator PEARSON. In your statement you refer to "illegal motor

carriers." You refer to illegal use of this exemption." You refer to
various groups and organizations "posing as farm cooperatives." You
refer to 'pseudo farm cooperatives."
Now, do they exist? Do the illegal, pseudo groups posing as farm

cooperatives exist?
Mr. GALASPIE. There are a number of them that do exist posing as

agricultural cooperatives.
Senator PEARSON. And you know this to be a fact?
Mr. GALASPIE. I have read cases the Commission has processed.

Your ATA of Texas, for example, is one that has been mentioned on
several occasions.

Senator PEARSON. Well, do you know of any that are not now
pending under complaint before the Interstate Commerce Commission?
Mr. GALASPIE. Personally I do not. For example, as I mentioned,

on this Cape Agricultural Cooperative I have made no investigation as
to whether or not it is a bona fide agricultural co-op or not. I do not
know.

Senator PEARSON. These are pretty positive statements in your
prepared statement and it was for that reason that I wish you would
amplify that and show whether these are statements of opinion or
statements of fact.
Mr. GALASPIE. Where, Senator, are you referring?
Senator PEARSON. sorry; I should have been more specific—

to the portion where you refer to "illegal motor carriers"; and then
to "illegal use of this exemption." Further on you refer to "various
groups and organizations posing as farmer cooperatives"; and also
"pseudofarmer cooperatives."
Mr. GALASPIE. Yes, sir. Now, these statements are the result—

well, let me go back.
In the first line, I say the door is wide open. I think under the

Northwest case that the door is wide open.
Senator PEARSON. Yes; I think that is right.
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Mr. GALASPIE. That is why I am saying there the door is wide
open for any motor carrier whether they are law ful or unlawful to
come in and get a lot of traffic.
But there are any number that could come in. The door is open.

And posing as an agricultural co-op. And it would take maybe 2, 3,
maybe 4 years before the Interstate Commerce Commission could
find them out.

Senator PEARSON. Is this a fact, or is it a possibility?
Mr. GALASPIE. It is a possibility. The door is wide open. It is a

possibility.
Senator PEARSON. Thank you.
Mr. GALASPIE. Now, there have been other cases, of course. The

Chatsworth case in Minnesota I believe it was, where a chap was in-
dicted on 23 counts. There have been various other cases that have
been before the Commission. They have been proven to be pseudo
agricultural co-ops as far as the Commission is concerned.
And in the Northwest case, a court overruled the Commission in this

case.
The Cache Valley case is another one that the Commission • has

considered.
But the fact clearly remains that the door is wide open for anyone

to form an organization—I could myself—and pose as a farmer co-
operative and start soliciting traffic in the same manner that these
people are.
I could run an ad in the Wall Street Journal such as the National

Growers' Marketing Association did.
I could write a letter such as United Agricultural Transportation

Association of America did, which is in part of my testimony, from
Lynwood, Calif.
And I could solicit that business under the law as it is presently

interpreted, and I could probably operate for a long time before I
would be caught and tried, and even then all I would be subject to
would be a cease-and-desist order.
Senator PEARSON. Would the passage of this bill correct that situa-

tion?
Mr. GALASPIE. Sir, I would like to hold the answer to that question.
Senator PEARSON. I'm sorry. You go ahead.
Mr. GALASPIE. Now, as I mentioned, illustrations of solicitations

were placed in the testimony yesterday by Mr. Pinkney, both of the
National Growers Marketing Association, which had a Wall Street
Journal ad, and also the letter from the United Agricultural Trans-
portation Association of America which bases their solicitation on the
Northwest decision.
And one disturbing feature, referring to my statement, about

both the form letter and the ad that we cited is the reference to the
Northwest case decision.
In both instances, this decision is used as the legal basis for the

solicitation of freight of any kind. While brief reference is made to
the incidental and necessary test and backhaul limitation set forth
by the court, it is inconceivable to us that the shipper will be able to
know whether or not his traffic complies with these standards.
While the shipper may be able to determine whether his traffic is

part of a farmer cooperative's backhaul, he would know little else
without checking the cooperative's records.
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The shipper likewise will find it very difficult, if not impossible, to
check whether the farmer cooperative itself is bona fide and to deter-
mine if his traffic falls within the broad 50-50, member/nonmember
test governing such a cooperative's overall business.
The danger is that as more shippers decide to use farmer coopera-

tives to benefit from low, negotiated, and I should add unregulated
rates, their competitors will soon be forced to do likewise. The door
will thus get wider and wider for entry into the general for-hire
transport field.
Another good example of general freight solicitation on the part of

farmer cooperatives is the successful effort by several of them to
obtain military traffic on the basis of undercutting the rates of regu-
lated carriers. Despite strong objections by TAA and railroad, trucking,
and freight forwarder groups, the Department of Defense issued a
directive, effective December 1, 1966, authorizing the use of exempt
farmer cooperatives when they could perform service at rates lower
than those of regulated carriers.
Thus, another step was taken to encourage farmer cooperatives to

actively seek non-farm-related traffic from nonmembers.

TAA EFFORTS TO RESOLVE ISSUE

Since a TAA witness testified before this same subcommittee in
July, last year, considerable effort has been exerted within the TAA
policy-formulating structure to develop a policy position that would be
acceptable to all transport interests directly concerned about these
recent developments. These discussions included representatives of
farmer cooperative interests.

While we were not able to come up with a position that would
completely satisfy all these interests, we were grateful to see that,
during our struggles, the differences expressed before your subcom-
mittee last year have been narrowed to a considerable extent.
The most significant example of this was the adoption by the Na-

tional Council of Farmer Cooperatives, on January 18, 1967, of a
new and detailed policy position which, in our opinion, endorses
several important legislative changes that, if adopted, would go a
long way toward resolving this policy problem.
The national council testified yesterday and offered some significant

recommendations which we interpret as follows:
Paragraph 1, the hauling of nonfarm commodities by exempt farmer

cooperatives should be subject to a reasonable statutory limitation—
the council presumably would make this an incidental and necessary
test.

2. Farmer cooperatives planning to haul nonfarm traffic should"
be required to notify the ICC of their intent to do so.

3. The ICC should be given the authority to inspect the records of
any farmer cooperative that hauls nonfarm traffic.
4. Traffic hauled by a farmer cooperative on behalf of the U.S.

Government shall be considered as nonmember business—at present,
such traffic is excluded from any restrictions on farmer cooperative
transport operations.

5. Only the motor transportation in terms of either revenue or
tonnage shall be considered in determining member and nonmember-
business.
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Our purpose in citing the above is to stress the point that even the
group that would be most directly affected by changes in the agricul-
tural cooperative exemption in section 203(b) (5) of the Interstate
Commerce Act clearly recognizes the need for some changes.
In other words, your subcommittee should consider, in our view,

the above five proposals as the minimum number of changes that
should be made in this exemption. And I should like to stress the
word "minimum."
As stated previously, the many interests within TAA working on

this policy issue were not able to reach complete agreement on just
how restrictive the law should be with respect to the hauling of non-
farm commodities by farmer cooperatives. We were able, however, to
come up with general agreement on the following policy statement,
which was adopted by the TAA board at its meeting here in Washing-
ton in May of this year:
The primary issue before Congress is whether, in the future, agricultural co-

operatives shall be permitted to transport non-farm-related traffic. TAA takes
no position on this primary issue. However, if, for the future, transportation of
such traffic in any quantity is permissible, the law should be amended to provide:
(1) In order to be eligible for the exemption from regulation under section

203(b) (5) of the Interstate Commerce Act, a cooperative association must be a
bona fide agricultural marketing or purchasing cooperative, or a federation of
such cooperatives that may include farmers as its only other members;
(2) Government traffic handled by such a cooperative shall be counted as

nonmember traffic, and only transportation service shall be considered in deter-
mining the proportions of member and nonmember business;
(3) If an agricultural cooperative intends to haul nonfarm-related traffic, it

shall file a letter of intent with the ICC, and its records shall be open to inspection
by the ICC.

Before the TAA board formally adopted the above policy position,
it was advised that all of its eight advisory panels supported it except
the TAA Highway Panel, which took no position.
As to the preamble, we interpret it to mean that TAA has at this

time no specific position on the question of whether or not farmer
cooperatives should be prevented outright from hauling nonfarm
traffic, as proposed by S. 752.
In other words, there is a very strong feeling on the part of several

groups in TAA that such an outright restriction should be enacted
into law.
On this question, TAA has no position and thus neither supports

nor opposes the change proposed by S. 752.
The three specific recommendations in the above policy statement

are, with one exception, contingent upon the possibility that your
subcommittee may choose not to favor an outright restriction.
The first recommendation would tighten up the present exemption

by making it clear that all members of farmer cooperatives using this
exemption must be bona fide marketing or purchasing cooperatives, or
a federation thereof with only farmers as other members.
While this restriction would not prevent the operation of so-called

transportation cooperatives, they would be required to confine their
membership strictly to bona fide marketing or purchasing cooperatives
and farmers.

Senator LAUSCHE. I do not believe it will be necessary for you to
explain in detail what those three recommendations mean. It is
thoroughly obvious, and I am sure that Senator Pearson and I have
read them. What you have said about their meaning will, of course,
be printed in the record.
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Mr. GALASPIE. Fine.
Then, with that understanding, I should like to thank you for

 your

time and your attention.
Senator LAUSCHE. Well, you may get down to your conclusion.

Mr. GALASPIE. OK.
The only conclusion that I would want to state is that we do

 feel

that the law should be tightened up considerably, and we s
tress the

importance of this policy issue and strongly urge that your sub
com-

mittee take action on legislation at the earliest possible time.

Senator LAUSCHE. Senator Pearson.
Senator PEARSON. Thank you. I have no questions.

Senator LAUSCHE. Is your association made up of industria
l in-

terests mainly?
Mr. GALASPIE. No, sir. We have eight panels. We have the u

ser

panel, railroad, pipeline, domestic, water, highway, investor,
 freight

forwarder, and air, each of which takes a proposal, considers it
, and

gives its own recommendations.
If the recommendations from each of the panels are diverse re

com-

mendations, then the chairmen of these panels are called togeth
er to

try to outline a compromise position which all the panels can a
dopt.

Then it goes back to the panels—that is, the compromise proposa
l

would go back to the various panels—for their recommendations
.

If any one panel objects or opposes a position, TAA will not co
me

before you.
If a panel takes no position on a question, however, and othe

r

panels do, then we do come before you.
Senator LAUSCHE. Do you oppose S. 752 as it is no written?

Mr. GALASPIE. We take no position on S. 752, either in support of

or in oppostion to. The board did not reach an agreement on th
at.

Senator LAUSCHE. But if S. 752 is recommended, you urge that it

be amended so as to include these items upon which 

Mr. GALASPIE. Yes.
Senator LAUSCHE (continuing). Your association was in agreement?

Mr. GALASPIE. Yes, sir; we do.
Senator LAUSCHE. Are those three items mentioned in your resolu

-

tion as being needed amendments if S. 752 is adopted, generally i
n

accord with what the National Council of Farmer Cooperative
s

suggested yesterday? Were you here yesterday?
Mr. GALASPIE. I was not here, but I read the statement presented,

sir, and I have given in my statement our interpretation of th
eir

recommendations. And I believe our recommendations agree generall
y

with their recommendations.
I would like to point out one or two exceptions.
Senator LAUSCHE. Was the presentation of the National Council of

Farmer Cooperatives in part at least a consequence of these conf
er-

ences which you say were in progress over the last year?

Mr. GALASPIE. I could not say that as a positive statement. I do

know we had representatives of farmer cooperative groups in ou
r

panel discussion, and the individuals involved there were of respon-

sible position in the national council, and it is very possible that the
y

took some of these thoughts back with them and arrived at their

position in January.
I am not in position to say that is true or not.
Senator LAUSCHE. Is your association made up mainly of shipper

members?
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Mr. SMITH. I can answer that. I am Frank Smith, vice president,
research, TAA.
In our association, of a thousand corporate members, approximately

50 percent fall in the category of users and suppliers of transportation.
Mr. Galaspie is with the aluminum company—steel, oil, chemicals,
et cetera. Approximately 20 percent are investment house people,
life insurance people that have money in transportation. The remain-
ing, roughly 30 percent, are carriers of all modes.
That is the rough breakdown of the corporate structure.
Senator LAUSCHE. I see. Is that one of the reasons why you could

not reach an agreement in accordance with your prescribed procedure
relative to the advisability of adopting S. 752?
Mr. SMITH. Yes, sir. I should clarify one point. It probably was

answered correctly, but so that there is no misunderstanding on our
position on S. 752, we are not recommending that S. 752 be amended.
We have no position.

If the committee wants to favorably accept that bill or what the
trucking association has presented, we neither object nor oppose.
Our position is that if the subcommittee feels that those measures are
too strong—and I am not hinting that they are—but if the sub-
committee feels that they are too strong, we feel that we have what
you might say is an alternate suggestion.

If you don't want to go quite that far, we think we have something
that will be a constructive change.

Senator LA USCHE. Why has your association, made up of shippers
who would benefit supposedly by establishing competition such as
would be provided by the cooperatives, failed to support the bill?
Mr. GALASPIE. Failed to support the bill?
Senator LAUSCHE. Yes, to support S. 752. You take no position on

it. Your membership is made up of shippers, carriers, investment
houses. Now, then, why don't you take a position? Because of conflic-
ting interests of the members?
Mr. GALASPIE. There were conflicting interests among the panels

sir. As far as the user panel was concerned, we recommended to TAA
that they go far stronger, go to greater extent than what finally came
out.
Senator LAUSCHE. What is the user panel?
Mr. GALASPIE. The user panel is made up of shippers.
Senator LAUSCHE. All right.
Mr. GALASPIE. Users of transportation.
Senator LAUSCHE. Well, the shippers then wanted a stricter law

than is embodied in S. 752?
Mr. GALASPIE. Yes, sir.
Senator LAUSCHE. But the judgment of the shippers was overridden

by some other panel that did not agree with what S. 752 provided?
Mr. GALASPIE. I would not say that it was overridden, sir. I will

say this: That other panels felt that the position of the users should
be diluted, if you want to say it that way, or they wanted to put in
their own statement. And as a result they did not want to take a
position.
So, as a result, they took a no-position attitude on the recommenda-

tion of the user panel.
And the result is that the TAA board had to come up with what

we have given you here today.
83-442--67-9



126

But I should like to point out there are some differences between
what the national council recommended and what TAA has recom-
mended.
The first is in the consist of the cooperative. We say the cooperative

should be a bona fide agricultural marketing or purchasing coopera-
tive. They made no reference to that at all.
And we also indicate very strongly that Government traffic should

be considered as nonmember traffic.
Senator LAUSCHE. What does the council say on that subject?
Mr. GALASPIE. Well, they agree as to Government traffic. They

do not make any reference to the type of cooperative that could be
used.
Senator LAUSCHE. Is there a transcript of this document in your 
Mr. GALASPIE. There is not. That came across my desk recently,

and I put it in with my files [indicating brochure presented to the
committee previously], and I brought it along. You may have that
for your record if you like.

Senator LAUSCHE. I think that is all I have to ask. Thank you
very much.
Mr. Cliff Carlsen, attorney for the Northwest Agricultural Coopera-

tive Association.

STATEMENT OF CLIFFORD N. CARLSEN, JR., ATTORNEY, REPRE-

SENTING NORTHWEST AGRICULTURAL COOPERATIVE ASSOCI-

ATION, INC.

Mr. CARLSEN. Mr. Chairman, Senator Pearson, I have submitted
a statement to the committee wkich I would like to have made part
of the record. But in view of all of the discussion concerning the
Northwest case and the fact that I handled that litigation, I would
like to put the case in its proper perspective if I can.

Senator LAUSCHE. Your statement will be printed in the record.
(The prepared statement of Mr. Carlsen follows:)

STATEMENT OF CLIFFORD N. CARLSEN, JR., ATTORNEY FOR NORTHWEST
AGRICULTURAL COOPERATIVE ASSOCIATION, INC.

My name is Clifford N. Carlsen, Jr. I am a partner in the law firm of King,
Miller, Anderson, Nash & Yerke with offices in the American Bank Building, Port-
land, Oregon. I am attorney for Northwest Agricultural Cooperative Association,
Inc., and I represented Northwest in its litigation with the Interstate Commerce
Commission. I appear in behalf of Northwest in opposition to S. 752.

Congress recognized in 1935 when the exemption in 203(b) (5) was enacted
that, in order to effectuate the purposes of the Agricultural Marketing Act, it was
necessary to allow cooperatives to do some nonfarm, nonmember business. This
recognition continued through subsequent years when Congress refused to adopt
legislation limiting that exemption. I am not aware of any changed conditions,
either economic or of relative policy values, that would justify the elimination of
that exemption now. I submit that the adoption of S. 752 would effectively eliminate
the exemption. It certainly would for Northwest.
In the Northwest litigation, the court found on uncontradicted and stipulated

facts that Northwest could not continue providing an economic and efficient
service for its members if it did not carry some nonmember-owned nonfarm
commodities on some of its return trips from the market place. Most of North-
west's members are located in eastern Oregon and southwestern Idaho—an
agricultural area of low population density. Its members do not have a need for
the same volume of supplies from their marketing areas as the volume of their
products going to these areas. As I am sure must be the case in all farming com-
munities, the volume of farm supplies needed in the area does not equal the volume
of production shipped out.
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The Interstate Commerce Commission investigated the activities Of Northwest,
reviewed its books and records and disputed the right of Northwest to back haul
nonagricultural commodities for nonmembers. The Commission then brought
suit in federal court to enjoin these hauls. The Commission had full access to all
the records of Northwest and the case was presented to the court on a stipulation
of facts. The Commission stipulated that Northwest was a bona fide cooperative
association, properly organized and fulfilling all the requirements of the Agricul-
tural Marketing Act and that its primary business was to furnish transportation
services for its farmer members. The Court of Appeals held that Northwest could
engage in nonmember nonagricultural business so long as this business was inci-
dental to and necessary for the effectuation of its primary function—that is, the
direct service to its farmer members. In the Northwest case, all the questioned
hauls are directly related to services to members—they fill a vehicle which is
returning from having delivered a member's commodities.
The court clearly held that a cooperative can do that which is reasonably

necessary to implement the provisions of the Agricultural Marketing Act—that is,
to prevent inefficient and wasteful methods of distribution and to encourage the
organization of farmers into effective associations to accomplish those ends.
Statements to the effect that the decision allows the entry of cooperatives into
the general transportation business are just not justified. I believe that statements
by some representatives of the Interstate Commerce Commission to that effect
must greatly encourage entry into the transportation business by those who would
not qualify for the exemption under the court's test. Analyses and explanations of
the decision by representatives of the Commission and of regulated carriers go
far beyond the requirements set down by the court.

First of all, an organization qualifying for the exemption must be engaged only
in performing services for its members. Any nonmember business it does must be
accomplished only for the end of fulfilling its primary responsibility in a more
efficient and economical manner. There is nothing in the decision to substantiate
the speculation that the decision allows unrestricted for-hire carriage so long as
that carriage does not exceed fifty percent of the cooperative's business. The test
is clear: a cooperative can only do that which is incidental and necessary to its
primary function. This test of course does not allow for a precise percentage
formula in determining what amount of business it could do—nor should the
test be that rigid. For some cooperatives, three percent nonmember business might
be more than is reasonably necessary to accomplish its primary function. In another
situation, twenty-five percent might not be too much. The criteria always must
be to measure the facts of a specific cooperative's situation against the stated
policy provisions of the Agricultural Marketing Act.

Despite the tremendous growth of the transportation industry since 1935, the
problem of the farmer in securing prompt and efficient transportation service in
sparsely populated rural areas has not changed much. The bona fide agricultural
cooperative can and does contribute a real and necessary service in this regard.
It cannot continue to furnish that same service if the exemption of 203(b) (5) is
limited in the manner proposed by S. 752.
The basic issue here is whether conditions, not only in regulated transportation

but also in agriculture, justify Congress in reversing a policy position and legislat-
ing a higher policy value for regulated transportation than for agricuture. Such a
reversal of the long-held policy as exemplified by 203(b) (5) and the purpose
provisions of the Agricultural Marketing Act is not justified.
The need for an efficient and economic agricultural distribution system is no

less now than it was in 1935. The effect on the national transportation industry
has not been catastrophic because of this exemption. The growth of that industry
in the last thirty years is proof enough of its ability to serve the exemption.
The coincident, growth of the agricultural industry during this same period has
certainly been less noteworthy.

Senator LAUSCHE. Proceed.
Mr. CARLSEN. Thank you, Mr. Chairman.
Congress recognized when this exemption was passed in 1935 that

in order to effectuate the purposes of the Agricultural Marketing Act
it was going to be necessary to allow cooperatives to do some nonfarm,
nonmember business.
This exemption was not in the legislation as it came out of the House

Interstate and Foreign Commerce Committee. It was added later.



128

The legislative history that is attached to Mr. Tucker's statement
submitted to the committee yesterday contains the statements of
Congressman Terry who opposed the exemption. I think, therefore,
it is not a fair representation of what the legislative history concerning
the exemption was.
Congressman Jones, who carried the exemption on the floor, stated

during part of his speeches:
In some instances it reduces the expense of handling to combine some hauling

for non-members. This does not mean going into the general transportation
business. It is merely incidental to the hauling for their own members. It is a
practical proposition. It simply enables the cooperative to operate in a practical
manner. Usually it does not amount to anything like 50 percent. This is the
absolute limit. It probably would be less than that.
But there are certain accommodations which they can extend, not as a money-

making proposition but in order to enable them to work in a practical manner
especially in communities where they have good organization without the small

amount of outside business.

So it was clearly envisioned by Congress in 1935 that there was
going to be some nonfarm, nonmember business hauled by farmer
cooperatives.
This position was accepted by the Interstate Commerce Commis-

sion in 1940 in its Rule No. 91, that the Bureau of Motor Carriers
issued, an administrative ruling for benefit of its field people, during
the course of which they described the application of the exemption,
which is 203(b) (5).
They say:
The business—talking about the business of the cooperatives—must be pri-

marily that of farmers acting together in marketing farm products and/or furnish-

ing farm supplies and business service.

In 1940 there was no question about the fact that there was an
exemption which applied to transportation by cooperatives.
In 1945 the Eighth Circuit Court of Appeals decided the Jamestown

case.
I am saying this, Senator, because the Northwest case is not new.

It does not present any new doctrine of law. It is an extension and a
statement of what was contained in the legislation since 1935. The
only thing that is new is the hue and cry of the regulated carriers now
in an attempt to eliminate one small area of unregulated transporta-
tion that is made same manner in which they object to any application
that is made for certificate of convenience and necessity by a person
contemplating going into the transportation business.
The Eighth Circuit Court of Appeals said in the Jamestown case that

a cooperative, a farmer cooperative, could handle business for non-
members that was reasonable and necessary to the effectuation of its
primary purpose.
Then in 1960—
Senator PEARSON. What were the facts as to the transportation,

as to the type of material and distances involved in that Jamestown
case?
Mr. CARLSEN. The Jamestown case, Senator, concerned hauling by

cooperatives of—I think all the members were retail cooperatives.
And so the commodities that would be hauled would be things that
would be sold in a cooperative store.
The question was that some people purchased—some nonfarm

people purchased—items from these cooperative stores. So that the
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question there was whether or not the hauling to the cooperative of
goods which might subsequently be bought by a nonfarmer, nonmem-
ber, could be done by the cooperative.
Senator PEARSON. Isn't that substantially different from the

Northwest case?
Mr. CARLSEN. No; I don't think so, because the court in that

situation was concerned with the question of whether or what non-
member, nonfarm business a cooperative could do. I think it is
precisely what the situation was in the Northwest case.
Senator PEARSON. Maybe I don't understand. I distinguish it

because of the substantially different types of material that were
hauled. Do you recall what the distances were that were involved in
the Jamestown case?
Mr. CARLSEN. No. I don't think that is part of the court record.
I really don't see why that would affect the situation either,

because-
Senator PEARSON. Let me tell you why I ask the question. When

I was chatting with the counsel just a moment ago, he made the com-
ment that the situation between 1935 and 1966 or 1965, whenever the
Northwest case was, is substantially different. In 1935 there really
wasn't the transportation problem. It was a farm-to-market, short-
haul type of operation as distinguished from a transcontinental
operation as of today.
Mr. CARLSEN. Well, certainly the times are different, and farmers

are involved in further distant markets. I think as far as the question
of law is concerned, and the farmers' ability to partake in their own
share of what should be their share of the economy, that what exemp-
tion they had 30 years ago should enable them to partake to the same
extent that they were doing earlier.
The court was not concerned here about distances. I don't think

the court in the Northwest case was concerned about distances.
What is was concerned about was whether or not they were able to
effectively effectuate the purposes of the Agricultural Marketing
Act by the use of this exemption.
Senator PEARSON. You will excuse me for the interruption. Please

go ahead.
Mr. CARLSEN. Now, I think that what is facing the subcommittee

with S. 752 is a policy decision, and that is whether or not Congress
is going to legislate a higher value for regulated transportation than
it is for agriculture.
Now, I don't think that the situation has changed appreciably with

reprd to this exemption since the legislation was first enacted. I
think that the adoption of S. 752 would be a reversal of a policy posi-
tion that has been held throughout the years and that the burden for
causing such a reversal should rest on that segment of the economy
that chooses now to deny this exemption to agricultural cooperatives.
And I am not aware of any conditions that exist either economically

or with regard to relative policy values that would justify the elimina-
tion of the exemption now.
I submit that the adoption of S. 752 would eliminate the exemption.

It certainly would as far as Northwest is concerned.
Senator LAUSCHE. It would eliminate the exemption as defined by

the court in the Northwest case? Or would it eliminate the exemption as
it was understood to be by the Commission up until the Northwest
case was decided?
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Mr. CARLSEN. Well, it would eliminate the exemption as far as the
Northwest case was concerned. It would eliminate the exemption as
far as what the Interstate Commerce Commission apparently thought
until it decided the Machinery Haulers case in 1961. Certainly what it
thought in 1940.
Now, apparently it would conform to the manner in which the

Commission was trying to change the law by administrative decision
prior to the time of the Northwest case.
Senator LAUSCHE. Well, the Northwest case started by the Commis-

sion going into court and procuring an injunction against the coopera-
tive on the grounds that the cooperative was exercising functions not
allowed by law. Is that correct?
Mr. CARLSEN. That is correct.
Senator LAUSCHE. The Commission relied upon the provision in

the Agricultural Marketing Act that a cooperative association shall
not deal in farm products, farm supplies, and farm business services
with or for nonmembers. Is that correct?
Mr. CARLSEN. That is correct.
Senator LAUSCHE. The Commission asked for the injunction claim-

ing that the cooperative was violating the law. The trial court granted
injunctive relief-. Is that correct?
Mr. CARLSEN. That is correct.
Senator LAUSCHE. Now, then, that would mean that the Commis-

sion's position was that the cooperative did not have the right to
haul for nonmembers.
Mr. CARLSEN. Nonfarm products for nonmembers.
Senator LAUSCHE. All right.
Well, was or was not that the judgment of the Commission through-

out the years since the time the initial bill was adopted granting the
exemption to cooperatives?
Mr. CARLSEN. Well, that was not my understanding, Senator,

because of this ruling No. 91 which was issued by the Bureau of Motor
Carriers in 1940 where they state, in explaining the application of the
exemption:
The business must be primarily that of farmers acting together in marketing farm

products and/or furnishing farm supplies and business service.

which is exactly the interpretation of the legislation that the court
of appeals in the Northwest 

Senator LAUSCHE. Well, I haven't studied it out. When did the
Commission change its view?
Mr. CARLSEN. To my knowledge, in 1961 when it decided—I think

that was the date it decided the Machinery Haulers case, which con-
cerned a cooperative that was not a bona fide cooperative.
And the decision went off on this basis—that it was not a bona fide

cooperative.
However, in the course of the opinion the Commission also stated

gratuitously its four requirements
' 

which included this—the four of
them are set out, incidentally, in Mr. Tucker's testimony, and they
included one that it may not perform transportation services func-
tionally unrelated to its members' farming activities.
Now, to my knowledge, this is the first time that the Commission

began construing the exemption in the manner in which it attempted
to construe it in the Northwest case.
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And the reason is a good one. Because in the Jamestown case the
court had held in another manner.

Senator LAUSCHE. Now, this question: What reason would you give
for the Congress declaring one segment of the business economy, to be
exempt from the general principle declared in the National Trans-
portation Policy about the need for regulation so as to insure the
nonexistence of cutthroat competition and the nonexistence of the
charging of excessive rates?
Mr. CARLSEN. Well, the reason is the effectuation of the purpose

provisions of the Agricultural Marketing Act, to provide an efficient,
prompt, and economic distribution of farm produce and farm products.
And in order to provide that kind of service, the court found in the

Northwest case that at least on that fact situation—which was,
incidentally, a stipulated one by the Commission—that on that fact
situation that cooperative could not perform those kinds of services
without incidentally hauling some nonfarm, nonmember business.

Senator LAUSCHE. Proceed.
Mr. CARLSEN. The Interstate Commerce Commission came in and

investigated the activities of Northwest, reviewed its books and
records, and then disputed the right of Northwest to backhaul non-
agricultural commodities.
In this connection, because I can speak of only what I know from a

specific situation that I have seen happen, there is no problem with the
Interstate Commerce Commission coming into a cooperative and
determining from an examination of its books and records whether or
not it is a bona fide cooperative.
We have heard testimony here that the ICC somehow can't do it.

The Commission does it. And I am not going to infer, by the fact that
it does it, it is thereby doing something illegal.

It never occurred to us that they didn't have the authority to do this.
Northwest is regulated by the Interstate Commerce Commission

in all areas except that of economic certification. We are subject to
all the safety standards, all of the hour requirements, physical examina-
tions for drivers, the whole bit except economic certification.
So we are no stranger to the ICC. They are in. They look at the

records.
There was certainly no problem in the Northwest case of their

finding the information upon which the litigation was subsequently
based.
And I bring that out only because I do not see this problem develop-

ing in the field as people have been concerned about here, and that
is that somehow the Interstate Commerce Commission lacks the
ability to do this sort of thing.
And as far as—
Senator LAUSCHE. You do know that the individuals in charge of

maintaining compliance with the law have appeared before this
committee stating that their efforts were most difficult and that
they needed supplemental legislation so as to facilitate the perform-
ance of their functions.
Mr. CARLSEN. I have heard that testimony, Senator, and it

doesn't jibe with what I know of that goes on by their field officers.
Senator LAUSCHE. Why do you think those men would have come

here and urged that we adopt legislation giving them the implements
with which to do their job efficiently if they did not believe that there
were impediments in their way under existing practices and laws?
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Mr. CARLSEN. Well, I certainly cannot believe anything other than
that they believed that they do have impediments in the enforcement
of the law.
My only point is that in the one situation I know of there weren't

any impediments that I know of.
From the time they started their investigation until the time

certiorari was denied by the Supreme Court, less than 2 years had
elapsed in the Northwest case.

Senator LAUSCHE. All right. You may proceed.
Senator PEARSON. Mr. Chairman, the previous witness stated that

there are 8,600 to 9,300 farm cooperatives in the United States.
Would you agree with that general figure?
Mr. CARLSEN. Senator, I am no expert on cooperatives. I know

about one. I have heard that figure used, but I don't know.
The courts have held in the Northwest case that Northwest could

engage in nonmember, nonagricultural business so long as this busi-
ness was incidental to and necessary for the effectuation of its primary
function.
Now, there has been a lot of talk about percentages, a lot of pub-

lished statements to the effect that this opinion justifies the unre-
stricted entry of a co-op into the general transportation business so
long as it restricts its activities to 50 percent of the total volume of its
business.
Now, the court in the Northwest case did not say that. It held that

it can do that which is reasonably necessary to implement the pro-
visions of the Agricultural Marketing Act, to fulfill its primary pur-
pose, which is serving the members of the cooperative.
The claims I think of what this decision does hold—that is, that

a co-op can haul up to 50 percent—I think have probably done a lot
to encourage the entry of illegal cooperatives into the transportation
business in order to take advantage of this exemption.
I think former Chairman Bush of the Interstate Commerce Com-

mission made a statement to the effect that this constituted the entry
of co-ops into the general transportation business. The regulated
carriers in their publications concerning this decision have made the
same statement. And certainly that is not what the court held.
On the basis of the court's test, you may have a situation where

3 percent would constitute more than what was reasonably necessary
for their primary purpose. In another situation you might have one
where 25 percent wasn't too much.
But I think, as near as judicial tests can be, this is a fairly clear one

in this decision here, and I think that it can be applied to specific
factual situations and a determination fairly easily made.

Senator LAUSCHE. Do you interpret the decision in the Northwest
case to mean that the limit of income of the cooperative cannot
exceed 50 percent of the services rendered to nonmembers, but
the true test being that the income derived from nonmembers is in an
amount necessary to carry into effect the principal objectives of the
cooperative as authorized by the initial law?
Mr. CARLSEN. Well, I think both. It can 
Senator LAUSCHE. Well 
Mr. CARLSEN. But the former would be a maximum. But I think

that really the court was talking about your latter explanation.
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Senator LAUSCHE. All right. I thought you said that in each case
you had to look to see how much income is necessary from nonmembers
in order to enable the execution of the principal objective of the
cooperative.
Mr. CARLSEN. Well, it is not exactly on an income basis, Senator,

although maybe that is a good interpretation. But I interpreted it
more about proper utilization of equipment with a consequent income
that would be sufficient to insure that the cooperative could continue
furnishing a prompt and efficient service to its members.

Senator LAUSCHE. Well, I don't see how your statement differs from
mine.
Mr. CARLSEN. No; that is what I say. I 
Senator LAUSCHE. This is what I have in mind. I taught the sub-

ject of agency, and in that subject one of the chapters was devoted
to the delegation of powers. What powers does an agent have? And
the first "A" was those powers expressly granted to him, those powers
that are necessary to carry the expressly delegated powers into effect.
Now, the parallel exists in this Northwest case. That is, the court

said there were powers delegated to the cooperatives and those imnlied
powers necessary to carry the expressed powers into effect.
Now, that is my analysis.
Mr. CARLSEN. I think that is right.
Senator LAUSCHE. All right. You may proceed.
Senator PEARSON. IS it your position really that the Northwest case

didn't change anything?
Mr. CARLSEN. That is my position exactly, sir.
Senator PEARSON. Well, now 
Mr. CARLSEN. Well, I say didn't change 
Senator PEARSON. I think a lot of people would disagree with you.

Well, you don't know about general practices in co-ops. But I would
say just on the basis of this testimony these last few days that from
a lawyer's standpoint and a legal position that you might be abso-
lutely right, the Northwest case didn't change anything from 1935, but
it would be my view that the co-ops generally throughout the country
thought it was a lot different.
Mr. CARLSEN. Well, let me revise that. I don't think it has changed

anything as far as the expression of the law was concerned, as far as
the interpretation of 203(b) (5).

Senator PEARSON. But it gave great clarity as far as operation is
concerned?
Mr. CARLSEN. Well, it certainly did spell it out to the extent that

it had not been spelled out before.
Now, where the change came in was the great hue and cry that was

raised as a result of the case. And, as I said, I think probably this did
contribute to. the entry of people into the general transportation busi-
ness under the guise of the co-op exemption, and I know this only
because of ICC cases that I have seen and from hearing testimony
here.
Now, one other point that I would like to add, Mr. Chairman.
I doubt if Northwest Agricultural Cooperative Association would

ever have been organized if the farmers around Ontario, Oreg., could
have gotten a common carrier to come in and give them prompt,
efficient service. I doubt if it would have ever been organized if the
potato farmers on Malheur Butte could have gotten their potatoes
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hauled from Malheur Butte to the processing plant at Ontario by a
common carrier.

It would not have been organized if a farmer individually could
have afforded to buy the complex and expensive equipment that it is
now necessary to use on a farm or in connection with the transporta-
tion of his goods in order to compete in the agricultural economy.
I don't care what the statements are with regard to a nationwide 

itransportation system. There is no question that n the rural, sparsely
populated areas of our country the access to common carriage is not
what you would think it would be from the statements of the regulated
carriers.
The cooperative in this area serves a real need. And if it were not for

the cooperative in some of these areas, it would make it very difficult
for the farmer to distribute his products.
Now, the Northwest case is a good example, because the court found

on uncontradicted evidence that in that case Northwest could not
continue to provide this service for its members in southwestern
Idaho and in eastern Oregon unless it had this nonmember business
and the utilization of its equipment on backhauls.

It appals me when a witness testifies that this exemption does not
appear to serve any segment of the Nation or to provide any real
benefit to any of the communities. Because it does help the farmers.
And to the extent that it helps the farmers and effectuates the purpose
provisions of the Agricultural Marketing Act, it helps the whole
Nation.
And I don't think that conditions have occurred or exist now that

have changed the situation appreciably from the time that those
purposes of the AMA were adopted. Certainly it hasn't occurred in
the common carrier industry.
Here is a report put out by the ATA last year for the full year of

1966, in which it stated:
The tonnage of inter-city freight transported by trucks during 1966 was up 7

per cent compared with 1965 and up 17.1 per cent from the 1964 level.

Now, even more relevant to the problem that is before this subcom-
mittee is this statement:
Tonnage increases over 1965 were reported by carriers in nine of the major

commodity classes. Carriers of household goods reflected the largest percentage
increase with tonnage up 13.9 per cent. Carriers of building materials were up
7.6 per cent, while the carriers of heavy machinery increased 7.4 per cent.

Increases in tonnage were also reported by carriers of agricultural commodities,
refrigerated solids, refrigerated liquids, and all other inter-city classes.

There is not an economic reason for the removal of this exemption.
There may be an enforcement reason, but I can't believe that if the
same energy that has been expended on the attempt to remove the
exemption was expended on an administrative determination of a
test to be applied to agricultural cooperatives and a vigorous effort
made to control those who are obviously using the exemption in order
to enter the transportation industry that we would have an enforce-
ment problem to the degree that we apparently have it.

Unless you have some questions, gentlemen, that concludes my
testimony.
Mr. SENDER. In what year, Mr. Carlsen, was Northwest formed?
Mr. CARLSEN. It was formed in 1963.
Mr. SENDER. And what was the primary purpose in 1963 for the

formation of Northwest?
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Mr. CARLSEN. It was to provide transportation services for its
members.
Mr. SENDER. Is it solely in the transportation business then?
Mr. CARLSEN. Well, at the time of the case it was. It now also is

engaged in custom farming for members to the extent that like for
harvesting time and planting time where you need special heavy
equipment the co-op now has this and performs this function also.
Mr. SENDER. When did Northwest begin hauling nonfarm commodi-

ties for nonmembers?
Mr. CARLSEN. From the time it was organized.
Mr. SENDER. Has the percentage of transportation revenues from

nonfarm commodities being hauled for nonmembers increased since
the court decision?
Mr. CARLSEN. No.
Senator PEARSON. What is that percentage?
Mr. CARLSEN. It is about 16 to 18 percent.
Incidentally, people have talked about the fact that only a 4-month

period was involved in the factual situation contained in the Northwest
case. The reason for that is that as soon as Northwest was organized.
the Interstate Commerce Commission came in and made its investi-
gation. So that at the time this case was filed there were a few more
months available, but there wasn't a whole year of operations available
in order to use as a test period, so the enforcement was at least in this
case pretty prompt.

Senator PEARSON. Did ICC come in on a complaint or on its own
volition?
Mr. CARLSEN. I am not sure. They came in right when the Cache

Valley examiner's report came out, and at that time they were con-
cerned about all cooperatives. And I am not certain whether this was
on a complaint or on its own.
Mr. SENDER. One last question.
Reference was made by a witness earlier today, Mr. Breithaupt,

about a backhaul from the east coast to Oregon and Idaho.
Is it correct that Northwest transports agricultural products or the

products of its members to the east coast from Oregon and Idaho by
truck?
Mr. CARLSEN. I don't recall clearly the east coast. I know to the

Midwest. I have kind of forgotten those specific facts in it. But if that
was in the decision, then they certainly did.
Mr. SENDER. The reference was to hardware from New Jersey to

Oregon.
Mr. CARLSEN. If it was in the case, that is the fact.
Senator LAUSCHE. Were you counsel for the members when the

Northwest Co-op was organized?
Mr. CARLSEN. Yes, sir.
Senator LAUSCHE. You tried the lawsuit?
Mr. CARLSEN. Yes, sir.
Senator LAUSCHE. Did you at that time advise them that the

interpretation of the ICC of the law was unsound 
Mr. CARLSEN. I told them 
Senator LAUSCHE (continuing). And that under the law they did

have the right to haul 
Mr. CARLSEN. Yes, sir, I told them the interpretation was wrong.
Senator LAUSCHE. I have nothing further. Thank you very much.
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The next witness is G. L. Swenson, traffic manager, Farmers Union
Central Exchange.
Mr. Swenson, your statement will be fully printed in the record.

Do you think you can highlight what message you want to deliver
without reading the statement? If you can, we would appreciate it.

STATEMENT OF G. L. SWENSON, GENERAL TRAFFIC MANAGER,
FARMERS UNION, CENTRAL EXCHANGE, INC., ST. PAUL, MINN.

Mr. SWENSON. I think I can. I might just kind of go from para-
graph to paragraph.
(The prepared statement of Mr. Swenson follows:)

STATEMENT OF FARMERS UNION CENTRAL EXCHANGE, INC., AND NINE CO-
OPERATIVE TRUCKING ASSOCIATIONS

My name is G. L. Swenson. I am a resident of St. Paul, Minnesota, and a full
time employee of the Farmers Union Central Exchange, Inc. I hold the position
of General Traffic Manager and have held that position since January, 1942.
I am also a Registered Practitioner and permitted to practice before the Inter-
state Commerce Commission.
In addition to being responsible for all transportation arrangements for Farmers

Union Central Exchange, Inc., I am also available for professional trnasportation
services to the Member Cooperative Associations which make up the ownership
of the Farmers Union Central Exchange, Inc. I also represent and act as advisor
and Counselor to the Cooperative Trucking Associations as set forth in Section
III of this statement.

II

The Farmers Union Central Exchange, Inc., hereinafter referred to as Farmers
Union, is a Minnesota Corporation with offices at 1185 North Concord Street,
South St. Paul, Minnesota; mailing address: Box G, St. Paul, Minnesota.
Farmers Union is a Regional Wholesale Supply Cooperative owned by 850

Farmer Cooperatives who, in turn
' 

are owned by approximately 350,000 farm
families located in the States of Wisconsin, Minnesota, North Dakota, South
Dakota, Montana, Wyoming, Idaho and Washington.
Farmers Union, as a Farm Supply Cooperative in behalf of its Owner-Patrons,

procures farm supplies which, briefly summarized, consist of Petroleum Products,
i.e. Gasoline, Fuel Oil, L.P. Gas, Lubricating Oils and Greases; Feed, Seed and
Fertilizers; Farm Equipment consisting of fuel storage tanks, L.P. Gas Cylinders
and storage tanks, grain bins and grain dryers, tires and batteries for farm trucks,
milking machines, milk coolers, baler and binder twine, and other items used by
farmers.
In the procurement and distribution of farm supplies for its Owner-Patrons,

Farmers Union utilizes all modes of transportation which include Railroads,
Pipelines, Ocean and Inland Waterways and Common Carrier regular and
irregular route truck lines. Farmers Union does not directly own or operate
over-the-road truck equipment in the distribution of farm supplies, but a part of
the transportation is performed by individual Member Associations operating
as private carriers hauling their own merchandise, also groups of Member Associ-
ations operating collectively as Farmer Cooperative Trucking Associations
qualifying as exempt from regulation (except as to safety regulations) under
Part II Sections 203(b) (5) of the Interstate Commerce Act.

III

NINE COOPERATIVE TRUCKING ASSOCIATIONS

Cooperative Service, Incorporated, Coeur d'Alene, Idaho; Farmers Union
Transport Association, Mandan, N. Dak.; Farmers Union Federated Cooperative
Shipping Association, Minot, N. Dak.; Jamestown Farmers Union Federated
Cooperative Transportation Association, Jamestown, N. Dak., P.O. Sheyenne,
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N. Dak.•, Farmers Union Transportation Association of Sidney, Mont., Sidney,
Mont.; Farmers Union Cooperative Transport Association, Stetsonville, Wis.;
The 14eillsville Cooperative Transport Association, N eillsville, Wis.; N orthern
Cooperatives, Inc., Waden.a, Minn.'; Wisconsin Co-Op Association, Deerfield, Wis.
The nine Cooperative Trucking Associations have been in operation for the past

(more or less) twenty-five years. Some of them were organized primarily to haul
livestock to the South St. Paul Market (Northern Cooperatives was organized
primarily to haul butter, eggs and poultry for Member Cooperative Creameries)
but are now also engaged in hauling farm supplies to their Member Associations.

Collectively they are owned by 657 Member Associations who, in turn, represent
approximately 263,000 farm families. In the past fiscal year they performed trans-
portation services in terms of dollar revenue for a total of $3,047,894.00. All nine
companies qualify as Exempt Carriers under Section 203(b) (5) of the Interstate
Commerce Act. They were all organized for and fuffill a need in transporting farm
products to market and farm supplies to their Member Associations (and owner
patrons) all for the purpose of reducing transportation costs and, thereby, creating
additional income to the ultimate owners—the farm families.

All of the "nine" have operated very closely with the district offices of the
Bureau of Motor Carriers (I.C.C.). In regards to nonmember business they have
sacrificed tonnage revenue and reduced net income in order to comply with the
I.C.C. doctrine that in substance says that any shipment hauled by an exempt
(Sec. 203(b) (5)) carrier must originate or terminate with a bona fide Cooperative
qualifying under the Agricultural Marketing Act. The case in question was the
Machinery Haulers Association vs. Agricultural Commodity Service, 86 M.C.C. 5.
The United States Court of Appeals, Ninth Circuit in; Northwest Agricultural

Cooperative Association vs. Interstate Commerce Commission, 350 F. 2d 252,
(Cert. Denied 382 U.S. 1011) established the guidelines for nonmember business
under existing law. Notwithstanding this decision, because of pending legislation
Farmers Union and the nine Cooperative Trucking Associations have elected to
confine their operations to the guidelines of the Interstate Commerce Commission
even though there is a sacrifice of tonnage and revenue that would contribute to
reduced operating costs and net income to ultimate owners—the farmer patrons.

Iv

S. 752—Farmers Union Position and that of the Nine Cooperative Trucking
Associations.

PROPOSED LEGISLATION

"But in transportation for nonmembers for compensation, only when those
vehicles are being used in the transportation of farm products, farm supplies, or
other farm related traffic."
Farmers Un.on and the nine Cooperative Trucking Associations are opposed to

the enactment of S. 752 because for all practical purposes it closes the door to
nonmember business and for all practical purposes enacts into law what was ex-
pressed by the Interstate Commerce Commission in the Machinery Haulers—
Agricultural Commodity Service, 86 M.C.C. 5—"that all shipments must orig-
inate or terminate with a bona fide Agricultural Cooperative. In effect the bill
says there shall be no nonmember business. We are opposed to this bill because it
is contrary to the interpretation of the exemption as set forth by the Ninth Circuit
Court of Appeals in Northwest Case; namely, that a Cooperative Association qual-
ified under the Agricultural Marketing Act of 1929, as amended, can transport
nonfarm related property to the extent "incidental to and necessary for" the per-
formance of its specifically authorized Agricultural business activities.
A reasonable amount of nonmember, nonfarm related tonnage traffic is neces-

sary if the Farmer Cooperative Transportation Associations are going to achieve
their objective in reducing transportation costs to their Member Associations.
There are seasons of the year when livestock is moving heavy to market and in
excess of farm supplies in return loads which would cause empty trucks on return
haul. Or, conversely, there are seasons when farm supplies are moving heavy and
trucks would have to move empty one way to pick up the farm supplies.

Northern Cooperatives, Wadena, Minnesota, (one of the nine) operates trucks
as a necessary part of its marketing of farm products together with the trans-
portation of farm supplies.

1 Northern Cooperatives differs from the other eight in that it is a combination of a Dairy-Farm Produce
Marketing-Farm Supply and Transportation Cooperative qualifying under the Agricultural Marketing
Act as well as Sec. 203 (b)(5) of the I.C.C. Act.
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Butter is hauled to such markets as St. Paul-Minneapolis, Chicago and would
be hauled to New York in lieu of Rail for better service if return loads could be
obtained.
Frozen Eggs and Turkeys are hauled to such markets as Detroit and Cleveland,

and return loads are necessary to effect economical marketing.
It should be stated that it is now legal for any trucker having hauled a load of

exempt commodities (Sec. 203(b) (6)) in one direction to trip-lease his truck for
return movement to his home terminal. Up to a point this is helpful but far from
satisfactory. Northern's experience has shown that a Common Carrier does not
willingly release a load to an Exempt Carrier and if he does so, the terms exacted
for division of revenue is such that the portion accruing to Northern is very little
in proportion to time consumed to make the pickup and delivery.
By contrast if Northern could secure a return load directly from a shipper it

would materially contribute to reducing transportation costs and adding to the
net income to Northern and their members. Not withstanding the Northwest
Case decision, Northern has not exploited the possibilities of return loads of non-
farm products, preferring to wait the outcome of pending legislation.

V

POSITION OF NATIONAL COUNCIL OF FARMER COOPERATIVES

The Farmers Union Central Exchange, Inc., which is made up of 850 Member
Associations and 350,000 farm families, is a member of the National Council of
Farmer Cooperatives who appears at this hearing. Farmers Union fully supports
the National Council in its statements in the past and that which will be presented
at this hearing.
In its statement in opposition to S. 1729 before your Committee July 25,1966,

the National Council made this opening statement:
"The Council has not taken and does not now take a position of blind opposition

to constructive steps with the scope of this exemption as interpreted by the
Courts to prevent abuses and unlawful operation thereunder by unqualified
organizations or persons. We would support such steps and we believe steps can
be taken by the Commission that would be effective under its present authorities."

S. 752

At this hearing the National Council presents a statement that goes beyond
its previous position and offers corrective legislation designed to aid and cooperate
with the Interstate Commerce Commission and at the same time preserve the
interpretation and provisions of the decision of the United States Court of Appeals,
Ninth District: In this decision the Court properly related transportation by
Farmer Cooperatives to the provisions of the Agricultural Marketing Act, 15(a),
12 U.S.C.A. 1141(a).
In summary, we emphasize that: (1) we have in the past and will in the future

cooperate fully with the I.C.C. in the lawful operation of the Farmers Cooperative
Trucks under Sec. 203( b) (5) of the Act, (2) that the provisions of S. 752 are
too restrictive and do not represent the intent of Congress in the provisions of
the Agricultural Marketing Act 15(a), 12 U.S.C.A. 1141(a) and, (3) the con-
structive provisions of the Bill offered by the National Council will adequately
provide the I.C.C. with necessary tools to deal with the illegal (poachers)
operators and simultaneously carry forward the decision of the Ninth District
Court and the provisions of the Agricultural Marketing Act.

Mr. SWENSON. The first paragraph just explains who I am, so I
will skip that:
Paragraph number 2 describes Farmers Union Central Exchange,

first of all, as a Minnesota corporation, but then I wish to emphasize
it is a regional wholesale supply cooperative owned by 850 farmer
cooperatives, who in turn are owned by approximately 350,000 farm
families located in the States beginning at Wisconsin and ending at
the State of Washington.

It deals in farm supplies.
I want to emphasize that when we talk about farm supplies the very

fact that a farmer cooperative supply organization is organized is to
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procure everything that a farmer uses of any. consequence. It isn't and
hasn't been practical for us to consider color TV sets as a farm supply
item, because they don't use many of them.
But to the extent the farmer uses refrigerators or washing machines

or water heaters they are considered an item that a farmer buys, and
the whole purpose of his purchasing cooperative is to secure the things
that he needs.

Section III deals with the nine cooperative trucking associations.
And I believe from comments made yesterday the question came up:
Are there exclusive trucking associations separate from a marketing
organization as such?
Now, these nine trucking cooperative associations are owned by

member associations, and those member associations are also affili-
ated as owner-members of the Farmers Union Central Exchange.

Reference is made to Northern Cooperatives, but Mr. Hugo Oja,
assistant manager of Northern Cooperatives, is going to speak in his
own behalf, so I will skip that part of it.
I would like to read this:
All of the nine, referring to the cooperative trucking associations, have operated

very closely with the district offices of the Bureau of Motor Carriers (ICC). In
regards to non-member business they have sacrificed tonnage revenue and re-
duced net income in order to comply with the ICC doctrine that in substance says
that any shipment hauled by an exempt (Sec. 203(b) (5)) carrier must originate or
terminate with a bona fide cooperative qualifying under the Agricultural Market-
ing Act. The case in question was the Machinery Haulers Association v. Agri-
cultural Commodity Service, 86 M.C.C.5.

I will skip further now to section IV, proposed legislation. I quote
what is added:
"but in transportation for nonmembers for compensation, only when those

vehicles are being used in the transportation of farm products, farm supplies, or
other farm related traffic."

Farmers Union and the nine cooperative trucking associations are
opposed to the enactment of S. 752 because, in effect, the bill says there
shall be no nonmember business. That is what I believe it says. And I
make that statement as a grassroots traffic manager.
I have been engaged in this work for the last 25 years. I have been in

the transportation business for 40 years. And in effect, that kind of a
description Practically says there will be no nonmember business. And
we are opposed to it.
I will jump over to section V.
Senator LAUSCHE. May I ask you a question on that? You interpret

S. 752 to mean in the language that it contains that a cooperative shall
have no nonmember business? Is that right?
Mr. SWENSON. That would be the end result in a practical day-to-

day operation.
Senator LAUSCHE. Illustrate it, please.
Mr. SWENSON. We have these nine cooperatives that are going back

from St. Paul back into the Western States. It would depend a good
deal, of course, on the construction of that term. But if I can believe my
understanding, I think it would be interpreted that it had to be such
things as fertilizer or weed chemicals, binder twine, which are farm-
related items.

Well, there wouldn't be any need for looking for that kind of busi-
ness, because that is what we ship ourselves.
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Senator LAUSCHE. All right.
Mr. SWENSON. Now, the position of the National Council of Farmer

Cooperatives. I would like to emphasize that the Farmers Union
Central Exchange is a member of the national council, and in its state-
ment in opposition to S. 1729 before your committee last year—and
we support the national council—the national council said in their
opening statement, "The council has not taken and does not now take
a position of blind opposition," and so on.
In summary, we emphasize that: (1) We have in the past and will in

the future cooperate fully with the ICC in the lawful operation of the
farmers cooperative trucks under section 203(b) (5) of the act; (2) that
the provisions of S. 752 are too restrictive and do not represent the
intent of Congress in the provisions of the Agricultural Marketing Act
15(a), 12 U.S.C.A. 1141(a) and, (3) the constructive provisions of the
bill offered by the national council will adequately provide the ICC
with necessary tools to deal with the illegal (poachers) operators and
simultaneously carry forward the decision of the Ninth District Court
and the provisions of the Agricultural Marketing Act.

Senator PEARSON. You named nine cooperative trucking associa-
tions, one in Idaho, three in North Dakota, one in Montana, three in
Wisconsin, one in Minnesota. How many are there throughout the
country?
Mr. SWENSON. I do not know.
Senator PEARSON. Are there a considerable number? In the South-

east, for instance?
Mr. SWENSON. I can only go by what—
Senator PEARSON. What about my part of the country in Kansas?
Mr. SWENSON. I don't know if there are very many of our type.

These, of course, are in the territory in which our membership are
active. That is why they are existing. And, as I said before, I am pretty
much a grassroots traffic manager of a cooperative, and I am not as
well informed overall as I am in my own territory.
Senator PEARSON. I take it your point is that the bill as drafted

limiting you to farm products and so forth would absolutely put you
out of business on the back haul because of the number of transporta-
tion cooperatives doing the same kind of business elsewhere?
Mr. SWENSON. It wouldn't put us out of business. It is not that

desperate.
Senator PEARSON. I mean put you out of the business on the back-

haul.
Mr. SWENSON. But it would restrict us from the standpoint of

getting some nonmember business. We feel that we would have to
get 

Senator PEARSON. I understood you to say it would just take you
out of the nonmember business.
Mr. SWENSON. Well, that is correct.
Senator PEARSON. That is all. Thank you very much.
Senator LAUSCHE. Mr. Swenson, the position of your association is

that it wants the committee to take the substitute offered by Mr.
Harmanson of the National Council of Farmer Coorperatives and
to set aside S. 752 on which these hearings are being held?
Mr. SWENSON. Yes.
Senator LAUSCHE. You can, of course, then also oppose the pro-

posal made by Mr. Pinkney of the American Trucking Associations,
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which wants a bill more stringent in restrictions against the coopera-
tives than that contained in S. 752?
Mr. SWENSON. Yes, I would be opposed to his position.
Senator LAUSCHE. Well, all right. Thanks very much for your help.
Mr. Hugo Oja, the assistant manager of Northern Cooperatives,

Inc.
Mr. Oja.

STATEMENT OF HUGO I. OJA, ASSISTANT MANAGER, NORTHERN
COOPERATIVES, INC., WADENA, MINN.

Mr. OJA. My name is Hugo I. Oja. I live in Wadena, Minn.,
and I am employed as assistant manager of Northern Cooperatives.
I have been employed by Northern since January 1940 and have been
through the gamut—that is, office manager, transportation manager,
and now as assistant manager. As assistant manager my duties include
the full supervision of the transportation and purchasing divisions.
I am making this statement in addition to what Mr. Swenson has

already stated in his written statement about our organization.
Northern Cooperatives, Inc., hereinafter referred to as Northern, is

a Minnestoa corporation, incorporated in 1932 under the cooperative
laws of the State of Minnesota. The mailing address is Post Office
Box 511, Wadena, Minn. 56482.

Northern fully meets the requirements for a farmer cooperative
association under the Agricultural Marketing Act of 1929 as amended,
and qualifies for exemption under section 203(b) (5) of the Interstate
Commerce Act.

Since its organization in 1932, the primary business of Northern
has been to most efficiently transport the product of its farmer-
producer cooperative associations to market and to haul farm supplies
back. In its efforts to better assemble

' 
combine, and transport the

farmers' products and supplies, it has not hesitated to use other means
of transportation, including the railroads and the trucklines.
In order to more adequately serve the farmer member of the local

association, Northern added in 1937 a purchasing department to buy,
warehouse, and sell feed, seed, salt, fertilizer, and other farm supplies.
In 1945 a marketing department was formed to buy and sell butter

and other dairy products. Basically, these services were added to take
advantage of volume rates and purchase price available for carload
shippers and buyers and to assure a return haul for each movement.

Northern serves a rural area including the States of Minnesota and
North Dakota, and eastern South Dakota. It is a major carrier or
means of transportation in the area it serves for over 300 cooperative
associations. These associations include local retail dealers with sales
of less than $100,000 annually to such large regional cooperatives as
Farmers Union Central Exchange and Land O'Lakes Creameries.
For this purpose, it operates a fleet of over 60 tractor-trailers and

specialized truck units.
As modern agricultural technology requires, it has been willing and

able to provide the specialized transportation equipment necessary
to give the farmers new services that are needed and some control
over ever-increasing costs.
Some of the equipment we refer to are anhydrous ammonia trailers

to allow anhydrous ammonia fertilizer, liquid fertilizer trailers, bulk
83-442-67 10
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feed trailers, bulk fertilizer trailers, fertilizer spreading equipment,
aqua ammonia applicators and trailers, and anything that the farmer
requires to make his farming today a success.
Throughout its 35 years of existence Northern has claimed in Inter-

state Commerce only the operating authority or exemption provided
in section 203(b) (5) of the ICC act. Actually, Northern was organized
prior to economic regulation of 1935, and we definitely did not organize
because of section 203(b) (5), but section 203(b) (5) more or less cov-
ered our total operation, so I think at the time our attorneys decided
that rather than apply for grandfather rights in 1935, we should go
along and operate under section 203(b) (5) of the ICC, which we feel
we have up to this date.
In its intrastate operations in the State of Minnesota it operates

within the authority granted by the Minnesota Railroad and Ware-
house Commission.

See, here again we are regulated. Of course, we are regulated by the
Interstate Commerce Commission also as far as safety regulations are
concerned. And they too have had the authority to come in and see
our records, which they have.
Sometime back—this is about 15 years ago—one of the ICC

examiners came in and looked through our records and found out that
we do only a nominal amount of nonmember business. And he was
questioning me, "Why don't you do more?" Because as far as they
know, I mean, we can haul up to 50 percent for nonmembers.
I think this was after this 1940 informational bulletin that had been

put out to the district supervisors.
Any transportation for other than cooperative associations has been

definitely incidental and necessary to its purpose of providing service
to farmers.
Out of a total of $1,098,084 transportation revenue for 1966, only

$25,912 can be properly classified as nonfarm or not farm related.
However, this 2.4 percent is far more important than the, amount
signifies. It is the difference between providing the service or not.
A large part of this non-farm-related business results from the

pooling of nonfarm with farm supplies to make a truckload for better
price.
With the decline in the rural population and the number of farms,

especially in our northern area, we see where it is increasingly necessary
to combine both the rural village and the farm product volume to
provide the lower costs in transportation needed not only for these
areas to hold their own, but for any potential future economic growth.
IV. Northern is opposed to the enactment of S. 752. It would seri-

ously cripple present and any future services to be provided farmer
patrons of member associations and would further increase the cost
of farm production.
I would also like to say that we would support the proposal that

has been put forward by Mr. Harmanson of the National Council of
Farmer Cooperatives. We see no harm in it to our operation.

Senator LAUSCHE. Mr. Oja
' 
you state that your nonfarm income in

1966 was $25,912 out of a total volume of business of $1,098,084.
Mr. OJA. That is right.
Senator LAUSCHE. Would you illustrate what type of articles are

included in what you call the nonfarm income of approximately
$25,000?
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Mr. OJA. Well, to begin with, I mentioned that we combined farm
and village volume to make truckloads. For instance, we haul creamery
chemicals for our members to be used in their creameries for cleaning
purposes, and so on. Well, along with these truckloads, in order to
sell it at a truckload price, and also to get the truckload transporta-
tion rate, the seller has combined the volume, both what goes into the
villages and also what goes to these cooperatives creameries to make
total loads.

Senator LAUSCHE. Will you illustrate what type of merchandise or
commodity you put in the category of nonfarm related?
Mr. OJA. For instance, a chemical, cleaning chemical, that is used

in a Coca-Cola plant we say is nonfarm, whereas if a cleaning chemical
is used in one of our creameries we consider it farm related.

Senator LAUSCHE. I should think you would; yes.
Now, what are some of the other nonfarm products that you carry?
Mr. OJA. Well, one item is steel. And that was in support of rural

industry. We know that we are in desperate need of industry in our
faraway areas where we are situated a considerable distance from the
main population centers.
For instance, Wadena is 165 miles from the Twin Cities, and every

one of our small communities, our rural communities, villages, are
looking for additional business.

Well, we had a manufacturer of furniture established there since
approximately 1950, and when he first went into this business he was
looking for ways of getting his raw materials, and he was unable to
get his materials. So he came to me.
"Well," I said, "As far as we limit this to business where we are

delivering the farmer's product to market, we can haul these prod-
ucts."
And since that time he has developed a considerable business. This

amounts to approximately $10,000 of his total volume.
Senator LAUSCHE. All right. I think that is all.
Senator PEARSON. Do you anticipate greatly expanding your

nonmember transportation service?
Mr. OJA. No, we don't. But I would say this 2.7 percent is too

much of a limitation. In fact, we have suffered in our total operating
revenues because of it. This is more or less a self-imposed limitation.

Before these different court cases have appeared in the courts,
we were operating basically at from 5 to 10 percent. And since that
time we have restricted this to 2.4 percent. But operating 
Senator PEARSON. That being so, I'm just curious as to your oppo-

sition to the bill. It wouldn't seem to me it would make a great deal
of difference.
Mr. OJA. This is what I said. It makes a real difference, especially

on these purchases, on these sales, where in order to get the price—
and we like to keep our industry in this rural area, including our
creameries. Unless they are able to buy at this truckload price, for
instance, unless we can combine this total volume, they will be
paying much too high a price to compete with the larger population
centers, with the bigger cities in the larger population centers.
Senator LAUSCHE. All right, Mr. Oja. We are thankful to you.
Mr. OJA. Thank you, Mr. Lausche and Mr. Pearson.
Senator LAUSCHE. Mr. Matt Triggs, assistant legislative director

of the American Farm Bureau Federation.
Mr. Triggs.
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STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIREC-
TOR, AMERICAN FARM BUREAU FEDERATION

Mr. TRIGGS. Good morning, Mr. Chairman and Mr. Pearson. I
appreciate this opportunity.
With your permission, sir, I would like to file our complete state-

ment, and then I will highlight certain portions of it.
Senator LAUSCHE. The statement will be fully reported, Mr. Triggs.
(The prepared statement of Mr. Triggs follows:)

STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, IN BEHALF OF
THE AMERICAN FARM BUREAU FEDERATION

We welcome the opportunity to present our views concerning the scope of trans-
portation service that may lawfully be provided by agricultural cooperatives.
Farm Bureau is a general farm organization of 1,703,908 family members in over

2770 counties in 49 states and Puerto Rico.
Farmers have a major interest in economic and efficient transportation. The

transportation bill paid by farmers for transporting farm food products by rail
and truck exceeds 85 billion annually. Additional substantial transportation costs,
for which no statistical data are available, are incurred for inland waterway trans-
portation of farm products, for transporting non-food farm products, for local
hauling, and for hauling farm supplies. Thus transportation is one of the vitally
important factors affecting the incomes of farmers.
Most Farm Bureau members are also members of one of more marketing, supply

or service cooperatives and, therefore, have a specific interest in the bill under
consideration.
At the last annual meeting of the American Farm Bureau Federation the voting

delegates of the member State Farm Bureaus reviewed the current controversy
relative to the scope of transportation by cooperatives and approved the following
statement of policy:
"Trucks owned by cooperatives should be permitted to haul non-farm products to

an extent incidental to the major purpose of the cooperative, where necessary for
efficient and successful operation."
We are therefore opposed to the enactment of S. 752, which would prohibit

transportation for compensation of non-farm-related products by cooperatives.
In support of this position we respectfully submit the following:

1. The regulated motor carrier industry is a rapidly growing industry
There are few more vigorous "growth industries" in the nation than the regu-

lated motor carrier industry, as shown in the data set forth below:

Estimated total revenues of class I, II, and III motor carriers from transporting
property

Millions of dollars

1950 $3,737.1
1955 5, 535 . 2
1960 7,213.9
1965 10, 068 . 2
1966 10, 853. 3
Source: "Transport Economics," I.C.C., Oct. 1966 and June 1967.

2. The total traffic of agricultural cooperatives is a negligible percentage of that hauled
by regulated motor carriers

In 1963 the Department of Agriculture reported that the "truck mileage of all
farmer cooperatives in 1960 was estimated at 660 million miles for both local
and over-the-road trucking. This is about one-half of 1 percent of the United
States total of 126.4 billion truck mileage over both rural and urban roads."
We understand that the Department of Agriculture has underway a study

which will indicate the comparative status of cooperative trucking in a more
recent period and which may be available in time for this hearing.

Since the major portion of the transportation of agricultural cooperatives con-
sists of farm products and farm supplies and local hauling, with respect to which
no issue is involved in this hearing, the percentage of the total traffic at question
is a very small fraction of 1 percent of the total.



145

.3. The cooperative exemption does not jeopardize regulated carriers
As noted above the regulated carriers have been successful in increasing the

volume of traffic they handle from year to year by big percentages despite the
small amount of for-hire carriage by cooperatives. There is plenty of room for a
-rapid and sustained growth of regulated truck carriers without impairing the
capacity of cooperatives to serve their members.
The effect of the Northwest decision on regulated carriers was exaggereated by

witnesses in the 1966 hearings.
As the Court said in that case, the decision "does not open the door to unre-

stricted competition by exempt cooperatives with regulated carriers." Indeed the
decision imposes a substantial restrictive test, that the transportation performed
must be both incidental and necessary to the primary activities of the cooperative
on behalf of farmer members in their capacity as producers of farm products or
purchasers of farm supplies, and that 'in no conceivable circumstances could
non-farm related business approach fifty percent of the total and remain incidental
-and necessary "to such major purpose.
We support this decision as a reasonable and workable definition of the trans-

portation function that may be performed by cooperatives and submit that it
has not been established that the decision will be followed by a consequential
-diversion of traffic from regulated carriers.

4. The transportation of Defense Department shipments by cooperatives
The recent announcement by the Department of Defense that farm cooperative

trucks will be used to haul Defense Department shipments when "they can meet
military requirements of safety and reliability and when their use would result
-in the lowest over-all cost to the Government" has resulted in considerable
unwarranted concern.
As we understand the situation any defense shipments must be within the

.scope of the exemption as decided in the Northwest Case. If there is any doubt
in this respect we would not object to statutory provision to such effect.

5. There is no need for "clarification" of the cooperative exemption
S. 752, as drafted by the Commission states that its purpose is to "clarify" the

-cooperative exemption. In the accompanying statement of explanation the
-Commission has reiterated the thought that a 'clarification" is needed.
We would submit to the contrary—the present status of the exemption was

,clarified by the Northwest decision, and the enactment of S. 752 would result in
.a most confused situation. For example, does the term "farm products" in S. 752
mean the same thing as non-manufactured agricultural products in section
203(b)(6) of the Act? Or does such term include manufactured farm products?
What is included in the term "farm supplies"? And what is the meaning of "other
farm-related traffic"? It would appear that the definition of these terms could
-occupy the courts for a considerable period of time.

‘6. The enactment of S. 752 is not necessary to prevent illegal transportation
We do not support the use of the cooperative form of organization by concerns

which do not meet the criteria of the, Agricultural Marketing Act, as a cover for
.engaging in unlawful transportation.

Now that the scope of the exemption has been clarified by the Northwest and
Cache Valley cases, and by the Commission's decision in the ATA of Texas case
(although to be sure this latter decision has not yet been affirmed by the courts),
and now that the Commission has been given the authority to institute injunctive
procedures to expedite the elimination of unlawful transportation by P.L. 89-170,
we do not see that the enactment of S. 752 has any relationship to the objective
,of eliminating unlawful transportation.
We would not, however, be opposed to a provision that cooperatives which

intend to engage in interstate transportation of non-farm related commodities be
required to so advise the Commission, or to a provision that, in such cases, the
Commission should have access to the records of the cooperative for the purpose

,of determining (1) if the cooperative is a legitimate cooperative under the Agri-
cultural Marketing Act and (2) if the cooperative is in compliance with the pro-
visions of the exemption as interpreted by the courts.

7. The national transportation policy should not be construed to mean that common
carriers are entitled to 100 percent of the for-hire business

If it is assumed that common carriers are entitled by right to haul 100 percent
-of the for-hire traffic then any contrary arrangement, no matter how insignificant
in volume, might be regarded as a violation of the rights of common carriers.
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We do not start from that assumption. Coopeiatives and other agricultural
shippers do utilize common carriers extensively and will continue to do so; but
common carriers do not always provide the kind of service needed by shippers.
For example, in Senate Report No. 48, authorizing the Commerce Committee

to investigate matters within its jurisdiction, it is stated:
"There has been an increasing problem of maintaining adequate transportation

service for small shipments, and for shipments moving to or from areas with a
lesser volume of traffic. Commissioner John W. Bush, Chairman of the Commission
during 1966, has called attention to the bitter complaints being received by the
Commission from shippers who are not receiving adequate service. Some segments
of the transportation industry are allegedly neglecting their common carrier duty
to serve by forsaking traffic they consider to be marginally profitable in favor of
more profitable traffic. Other carriers trying to provide service to shippers are
seemingly stymied by the refusal of connecting carriers to participate in the
movement of these shipments."
To this might be added that common carriers often do not provide adequate

service for multiple pickups or multiple deliveries.
Agricultural cooperatives do not ordinarily engage in a transportation function

if they can avoid doing so. Farmers do not put up "hard-to-come-by" capital
unless a strong case for doing so is apparent.
Having undertaken such a function for the purpose of more adequately serving

their market outlets, occasionally they find themselves with empty trucks at a
considerable distance from home base. It would be inefficient to require them to•
return empty. The exemption which permits them to haul return loads has been
clarified and made subject to a substantial restrictive limitation in the Northwest
Case.
We do not believe the moderate amount of competition provided common

carriers by cooperative carriers with respect to an inconsequential percentage of
the total volume of traffic is a reason for national concern or adequate justification
for the enactment of S. 752.
The opportunity of presenting the views of Farm Bureau with respect to this

issue is appreciated.

Mr. TRIGGS. In the first part of our statement we have summarized
the interests of farmers in efficient and economic transportation and
our interest in the issue under consideration and the policy adopted
at our most recent annual meeting that "trucks owned by cooperatives
should be permitted to haul nonfarm products to an extent incidental
to the major purpose of the cooperative where necessary for efficient
and successful operation."
In the section numbered "1" we have pointed out that the regulated

motor carrier industry is one of the country's vigorous growth indus-
tries. The table speaks for itself. Since 1950 the revenue of regulated
carriers has nearly tripled, and in the last year, 1966, increased 7.8
percent above 1965.
In the second section we point out that the traffic at issue is a very

small fraction of the total.
Now, the figures shown here are obsolete, because last Wednesday

the Department of Agriculture issued a report on its study of the 1966
picture.
In 1966, according to this report, the trucks owned by cooperatives

were less than one-third of 1 percent of all trucks, and the truck mile-
age of all cooperative trucks was less than one-half of 1 percent of the
mileage of all trucks.
The report also points out that only 20 percent of the cooperative

truck mileage was interstate, that on interstate trips only 21 percent
of the trucks had a backhaul, and that of these backhauls, only 2.5
percent was non-farm-related traffic.
That is the most recent picture for 1966.
In section 3 of our statement we submit that the cooperative exemp-

tion does not jeopardize regulated carriers. And I would like to read
the first paragraph.
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As noted above, the regulated carriers have been successful in in-
creasing the volume of traffic they handle from year to year by big
percentages despite the small amount of for-hire carriage by coopera-
tives. There is plenty of room for a rapid and sustained growth of
regulated truck carriers without impairing the capacity of cooperatives
to serve their members.
The balance of this section is a duplication of what is already in the

record, but I do think it needs to be emphasized that the Northwest
decision did not establish a new concept and did impose a substantial
restriction on what might be handled by cooperatives.
I would like to read the second paragraph of section 4.
As we understand the situation, any defense shipments must be

within the scope of the exemption as decided in the Northwest case
and in other cases. If there is any doubt in this respect, we would not
object to statutory provision to so provide.
Let me skip to section 7 of our statement. I would like to read this,

because I do think it gets to the core of the issue.
The national transportation policy should not be construed to mean

that common carriers are entitled to 100 percent of the for-hire
business.

If it is assumed that common carriers are entitled by right to haul
100 percent of the for-hire traffic, then any contrary arrangement, no
matter how insignificant in volume, might be regarded as a viloation
of the rights of common carriers.
We do not start from that assumption. Cooperatives and other

agricultural shippers do utilize common carriers extensively for most
of their traffic and will continue to do so. But common carriers do not
always provide the kind of service needed by shippers.
For example, in S. Rapt. 48, authorizing the Commerce Committee

to investigate matters within its jurisdiction, it is stated:
There has been an increasing problem of maintaining adequate transportation

service for small shipments, and for shipments moving to or from areas with a
lesser volume of traffic. Commissioner John W. Bush, Chairman of the Com-
mission during 1966, has called attention to the bitter complaints being received
by the Commission from shippers who are not receiving adequate service. Some
segments of the transportation industry are allegedly neglecting their common
carrier duty to serve by forsaking traffic they consider to be marginally profitable
in favor of more profitable traffic. Other carriers trying to provide service to
shippers are seemingly stymied by the refusal of connecting carriers to participate
in the movement of these shipments.

This conclusion by Mr. Bush that common carriers do not, for what-
ever the reason may be, always provide adequate and efficient service
could be buttressed by quotations from numerous other sources.
To this might be added that common carriers often do not provide

adequate service for multiple pickups or multiple delieveries.
Now, agricultural cooperatives do not ordinarily engage in a trans-

portation function if they can avoid doing so. Farmers do not put up
hard-to-come-by capital unless a strong case for doing so is apparent.
They often must do so to have an effective marketing organization and
operation.
Having undertaken such a function for the purpose of more ade-

quately serving their market outlets, occasionally they find themselves
with emtpy trucks at a considerable distance from home base. It
would be inefficient to require them to return empty. The exemption
which permits them to haul return loads has been clarified and made
subject to a substantial restrictive limitation in the Northwest case.
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We do not believe the moderate amount of competition provided
common carriers by cooperative carriers with respect to an incon-
sequential percentage of the total volume of traffic is a reason for
national concern or adequate justification for the enactment of S. 752.
In summary, Mr. Chairman, and Senator Pearson, we endorse

the proposed legislation recommended yesterday by the National
Council of Farm Cooperatives and generally endorsed by the TAA
witness this morning, although he did add that this was a minimum
change.
We must oppose S. 752 and the proposal of the American Trucking

Associations.
Thank you, sir.
Senator LAUSCHE. Senator Pearson.
Senator PEARSON. No questions.
Senator LAUSCHE. Thank you very much, Mr. Triggs.
Before recessing I want to express gratitude to all of the witnesses

who testified. You have very substantially helped me at least in my
understanding of the conflicts that exist, and I recognize the genuine
purpose of each witness in relating what he believes ought to be done.
My gratitude goes to you, Mr. Triggs.
Senator PEARSON. I just concur in those comments of the chair-

man, to all those who have been patient with my questions partic-
ularly, and I think you have made a real contribution to the record
here today.
Senator LAUSCHE. We will stand in recess until 10 a.m. tomorrow

morning to meet in this same room.
(Whereupon, at 12:20 p.m., the subcommittee recessed, to re-

convene at 10 a.m., Wednesday, July 26, 1967.)
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WEDNESDAY, JULY 26, 1967

U.S. SENATE,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON SURFACE TRANSPORTATION,
Washington, D.C.

The subcommittee met, pursuant to recess, at 10 a.m., in room 5110,
New Senate Office Building, the Honorable Frank J. Lausche, chair-
man of the subcommittee, presiding.
Senator LAUSCHE. The meeting will come to order.
This is the third and concluding day of hearings on S. 752, a bill

proposing to amend section 203(b) (5) of the Interstate Commerce Act.
Since the hearings began, comments on S. 752 have been received

from the Department of Transportation, the Department of Agricul-
ture, the Secretary of the Army, and the General Services Adminis-
tration. These agency comments will be inserted in the record at this
point. They will be, of course, available for examination by any of the
interested parties in this bill.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: Your Committee has requested the views of this Depart-

ment on S. 752, a bill to amend section 203(b) (5) of the Interstate Commerce Act
to clarify this exemption with respect to transportation performed by agricultural
cooperative associations for nonmembers.

Section 203(b) (5) of the Interstate Commerce Act provides that, except for
safety considerations and qualifications and maximum hours of service of employ-
ees, there shall be no Interstate Commerce Act regulation of motor vehicles con-
trolled and operated by a cooperative association as defined in the Agricultural
Marketing Act of 1929, as amended, or by a federation of such cooperative associa-
tions, if such federation possesses no greater powers or purposes than cooperative
associations so defined. "Cooperative association" as defined in the Marketing
Act means any association in which farmers act together in processing, preparing
for market, hitndling, and/or marketing the farm products of persons so engaged,
and also means any association in which farmers act together in purchasing, test-
ing, grading, processing, distributing, and/or furnishing farm supplies and/or farm
business services, provided, however, that such associations are operated for the
mutual benefit of the members thereof as such producers or purchasers and con-
form to one or both of the following requirements:

First. That no member of the association is allowed more than one vote because
of the amount of stock or membership capital he may own therein; and
Second. That the association does not pay dividends on stock or membership.

capital in excess of 8 percent per annum.
And in any case to the following:
Third. That the association shall not deal in farm products, farm supplies, and

farm business services with or for nonmembers in an amount greater in value
than the total amount of such business transacted by it with or for members.
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All business transacted by any cooperative association for or on behalf of the
United States or any agency or instrumentality thereof shall be disregarded in
determining the volume of member and nonmember business transacted by such
association.
The present proposal would amend section 203(b) (5) by adding language which

would indicate that, in transportation for nonmembers for compensation, the
exemption from regulation would apply only when those vehicles are being used
in the transportation of farm products, farm supplies, or other farm-related traffic.

Basically, S. 752 is designed to eliminate certain kinds of traffic from the
benefits of the exemption. More specifically, the bill is designed to overcome
the decision of the Ninth Circuit Court of Appeals in Northwest Agricultural
Cooperative Association v. ICC, 350 F. 2d 252, which held that an agricultural
cooperative (as defined in the Marketing Act) whose primary activity was trans-
porting farm products and farm supplies did not lose its status as a cooperative
association so as to subject its transportation activities to economic regulation
by the ICC where its transportation of non-farm products and supplies was inci-
dental and necessary to the cooperative's farm-related transportation, both in
character and amount.
The court defined incidental as "limited to otherwise empty trucks returning

from hauling member farm products to market, and producing a small return in
proportion to the . . . [the cooperative's] income from trucking farm products
and farm supplies."

Necessary was defined as when "it is not economically feasible to Operate the
trucks empty on return trips

' 
and . . . [where] the additional income obtained

is no more than that required to render performance of the cooperative's primary
farm transportation service financially practicable."

The court further stated that "a cooperative would not be of this character
[an association as defined] if its non-farm related business exceeded that which
was necessary and incidental to its farm-related business, and it is difficult to
imagine circumstances under which non-farm related business could approach
fifty percent of the total and still remain incidental and necessary to farm-
related business."
In reaching its conclusions, the court relied on the legislative history, the

precedents in /CC v. Jamestown Farmers Union, 47 F. Supp. 749 (D. Minn.
1944), aff'd. 151 F. 2d 403, 8th Cir. 1945, and repeated rejections by Congress
of past efforts to narrow the reach of the Agricultural Marketing Act to serve
the policies underlying the Interstate Commerce Act at the expense of those
upon which the Agricultural Marketing Act is based. The court also rejected
the ICC's effort to impose a definition which would have required that trans-
portation of traffic other than for cooperative members must be "functionally
related" to the business of the cooperative. The Supreme Court denied a petition
for certiorari at 382 U.S. 1011.
The Department is opposed to the proposed legislation. The present exemption

has permitted the agricultural cooperatives to conduct efficient and economic
operations by allowing a limited amount of for-hire truck transportation. As
the Circuit Court pointed out, the legislative history and prior court decisions
supported the position of the cooperatives. Moreover, in the 1966 hearings on
S. 1729, a similar bill, it was demonstrated that the cooperatives themselves
had exercised initiative in 1959 in attempting to resolve the matter by getting
the Interstate Commerce Commission to adopt formally its own Administrative
Ruling as to their activities; the ICC had rejected their overtures. It was further
demonstrated that the amount of non-agricultural supplies hauled for nonmembers
was less than 0.9 of 1 percent of all of the backhaul trips (which included member
traffic and agricultural products exempt elsewhere under section 203(b) (6)).
Based upon Department of Agriculture studies, it was estimated that the volume
of trucking at issue was .00027 of 1 percent of total trucking operations in the
Nation. In addition, the cooperatives were able to demonstrate that the seven
motor carriers who appeared at the hearings on S. 1729 asserting injury had
substantial overall growth rates and an increase in earnings. Moreover, when
investigatory proceedings have been undertaken by the ICC, the cooperative
involved has made its books available to the Commission.
In sum, the Department is of the opinion that the present exemption is con-

sistent with Congressional intent and that it has not been abused in any sense to
the significant detriment of regulated carriers. Our position in this regard reflects
both civilian and military considerations. Transportation by agricultural co-
operatives for the Department of Defense, while it has permitted efficient service
and needed economics in the face of rising freight rates, has been extremely modest
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when compared to the total amount of traffic moved for that Department by all
land carriers.

Section 203(b)(5) is a carefully drawn statute which properly recognizes that
the needs of agriculture and those of the regulated for-hire industry must be
carefully balanced if the public interest is to prevail. The Commission itself has
been able to carry out this intent since the Northwest decision by developing a
body of case law within the framework of the court's decision in such recent cases
as Edgerton Cooperative Oil Association—Investigation of Operations, 105 M.C.C.
100, Cache Valley Dairy Association Investigation of Operation, 103 M.C.C. 798,
and Agricultural Transportation Association of Texas Investigation, 102 M.C.C. 527.
It is therefore apparent that the Commission is in a position to cope with any
issues presented by the activities of cooperatives, and is not, in our opinion in
need of further authority restrictive of a small but legitimate activity. It could
also, for example, proposed by rulemaking appropriate guidelines to clarify any
uncertainties as might appear.
One possible amendment, as we view matters, is that necessitated by the

failure of the Agriculture Marketing Act to classify the transportation of property
for the U.S. Government or any of its agencies as non-member business. We
would have no objection to such a clarifying amendment. As to S. 752, however,
we would oppose its enactment.
The Bureau of the Budget advises that from the standpoint of the Adminis-

tration's program there is no objection to the submission of this report for the
consideration of the Committee.

Sincerely yours,

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate.

JOHN L. SWEENEY,
Assistant Secretary for Public Affairs.

DEPARTMENT OF ARGICULTURE,
Washington, D.C., July 24, 1967.

DEAR MR. CHAIRMAN: This is in response to your request of February 3, 1967,
for comments with respect to S. 752, a bill "To amend section 203(b)(5) of the
Interstate Commerce Act to clarify this exemption with respect to transportation
performed by agriculgural cooperative associations for non-members."

This proposed legislation would, if enacted, limit the exemption of motor
vehicles controlled and operated by a cooperative association as defined in the
Agricultural Marketing Act, approved June 15, 1929, as amended, or by a federa-
tion of such cooperatives. The exemption from economic regulation would no longer
apply to such motor vehicles when used in the transportation, for non-members for
compensation, of property of any kind except farm products, farm supplies, or
other farm related traffic. This provision for total elimination of certain kinds of
cargo from the benefits of exemption would impair the efficiency and economy
under which transportation is conducted by cooperatives in accordance with the
existing provisions of law.
The Department does not favor enactment of this legislation.
The interpretation of the cooperative exemption in Section 203(b)(5) of the

Interstate Commerce Act has been the subject of much litigation. In a number of
cases before the Interstate Commerce Commission and the courts, the Depart-
ment of Agriculture has consistently taken the position that the language of the
Interstate Commerce Act, when read in conjunction with the language of the
Agricultural Marketing Act of 1929, should be given a liberal construction; that
cooperatives should not be so limited in their motor carrier operations that efficient
operation on behalf of farmer members would be stifled; that it was clearly the
intent of the statute that a cooperative, in the conduct of its motor carrier opera-
tions, be permitted to transport in addition to its own and its members' property,
incidental quantities of property belonging to others; and that backhauls of non-
member property of a character which would otherwise be subject to regulation,
should be permitted, provided the transportation of such property remained
incidental to the transportation of property of the cooperative and its members.

Generally, the courts have ruled in favor of the Department's interpretation
of the statutes and against the more restrictive interpretations which others
have advocated. The decision of the Ninth Circuit Court of Appeals (350 Fed.
252 (1965), cert. denied, 382 U.S. 1011 (1966)), involving the Northwest Agri-
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cultural Cooperative Association supports the Department's view. In this case
the Court held that a cooperative "does not loss its status by engaging in activity
other than its primary statutory activity, so long as the other activity is incidental
to the primary one and necessary to its effective performance." Pursuant to the
Court's decision a cooperative would be permitted to engage in the transportation
of so-called "non-farm related" property to the extent that such transportation
activity is incidental to its primary activity of transporting its own or member
property and necessary to the effective performance of that activity.
We should like to emphasize that our position in cases involving the cooperative

exemption has not been dictated solely by the belief that this is the proper legal
interpretation of the statutes, but also by the conviction that the public interest
would be appropriately served. Clearly, the interests of the cooperatives and their
farmer members are served through the greater operating efficiencies made possible
under the "incidental and necessary" test of the Northwest decision. Further,.
to the extent that the motor carrier operations of the cooperatives are efficient,.
the interests of the marketing system and of consumers are served. At the same
time, Department statistics which have been made available to the Committee
in the past clearly indicate that the impact upon the regulated common carrier-
industry of transportation by the cooperatives of property which might other-
wise be transported by the common carriers is quite negligible. Accordingly, we-
believe it would not be in the public interest to adopt the restrictive approach
provided for in S. 752.
Although the Department is opposed to S. 752, there would appear to be merit

in legislation which would clarify the scope of the exemption and assist the ICC
in its enforcement of the motor carrier provisions of the Act. Our views may be-
summarized as follows:

First, we believe it would be appropriate for a cooperative to be required to-
notify the Interstate Commerce Commission if it intends to transport for hire
in motor vehicles which it controls or operates, any property other than its own
or that of its members, farm products and farm supplies for non-member farmers,
and commodities exempt under Section 203(b) (6) of the Interstate Commerce
Act. The ICC would thus have a record of those cooperatives which intend to.
transport the type of property which has been the subject of controversy.

Second, to further assist the ICC and to meet one of the problems with respect
to which Commission representatives expressed concern during hearings last year
on S. 1729, we believe the Commission or its agents should be given express au-
thority to have access to the books, records, and accounts pertaining to the motor
vehicle transportation of those cooperatives which transport property in accordance
with their notice to the Commission.

Third, we believe the quantity of this non-cooperative traffic described above
which a cooperative could transport in any year should be limited to a quantity
which is incidental to the primary transportation operation of the cooperative
and necessary to its effective performance. Such a limitation

' 
we believe, flows

from application of the decision in the Northwest case referred to previously. T1-e-
amount of such property which cooperatives should be authorized to transport in
order to achieve efficiency of operation will vary depending upon the nature of the
business of the cooperative, the geographic area where it operates, and the-
availability of other backhaul traffic.

Fourth, to clarify a question which has arisen in the past and which appears to
be one of concern to the regulated motor carrier industry, we believe that trans-
portation operations which a cooperative carries out for non-members should not
exceed the transportation operations which it carries out for members. Under the
Agricultural Marketing Act of 1929, a cooperative may not deal in "farm products,.
farm supplies, and farm business services with or for non-members in an amount
greater in value than the total amount of such business transacted by it with
or for members." This provision applies to the total business activities of a co-
operative. Apparently, there is concern that in a case where the only non-member-
business of a cooperative is transportation, the cooperative would be free to
engage in transportation for non-members in an amount equal in value to the total
business of all kinds conducted by the cooperative for members. A provision which
would equate non-member transportation business with member transportation
business would alleviate this concern.
There has also been concern expressed that under the language of the Agri-

cultural Marketing Act cooperatives could transport property for the 'U.S. Gov-
ernment or any of its agencies without limit. We question, however, whether any
such result was intended. Any doubt could be removed by a specific provision that
transportation of property for the -U.S. Government or any of its agencies is to be'
considered non-member business.
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We believe that legislation which embodies the views set out above would con-
stitute an appropriate prescription of the intended scope of the cooperative
exemption, and would provide a mechanism which would materially assist ICC
in its enforcement of motor carrier operations. It would give appropriate recogni-
tion to the interests of the agricultural community, the common carrier industry,
and the public.
The Bureau of the Budget advises that there is no objection to the presentation

of this report from the standpoint of the Administration's program.
Sincerely yours,

ORVILLE L. FREEMAN, Secretary.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: Reference is made to your request for the views of the

Department of Defense with respect to S. 752, 90th Congress, a bill "To amend
section 203(b) (5) of the Interstate Commerce Act to clarify this exemption with
respect to transportation performed by agricultural cooperative associations for
non-members." The Secretary of Defense has assigned to the Department of the
Army the responsibility for expressing the views of the Department of Defense
on this bill.

Section 203(b) (5) of the Interstate Commerce Act, 49 U.S.C. 303(b) (5),
exempts agricultural cooperative associations, as defined in the Agricultural
Marketing Act of 1929, from economic regulation by the Interstate Commerce
Commission. On August 10, 1965, the United States Court of Appeals for the
Ninth Circuit in the case of Northwest Agricultural Cooperative Association, Inc.
v. Interstate Commerce Commission, 350 F. 2nd 252, cert. den. 382 U.S. 1011
(1966), judicially established the right of agricultural cooperative association
truck lines to back-haul non-farm commodities for non-members. The court
limited the legitimate extent of such traffic to that which is incidental and neces-
sary to the farm-related transportation of the cooperative. Since that decision, the
Department of Defense has utilized the transportation services of agricultural
cooperative associations where their use was in the best interest of the Government.

S. 752 would amend section 203(b) (5) of the Interstate Commerce Act to
eliminate the present exemption from economic regulation except in those situa-
tions where the back-haul traffic is farm-related.
The Department of Defense is required under chapter 137 of title 10, United

States Code, the former Armed Services Procurement Act, to procure the supplies
and services it needs by competition to the maximum practicable extent. To
deprive the Department of the use of the transportation facilities of bona fide
farm cooperatives would deprive it of one of the alternatives management presently
possesses to foster competition for military traffic.
Our experience to date demonstrates that farm cooperatives are capable of

providing efficient service to the Department of Defense at reasonable cost
without adverse impact on regulated carriers. The transportation capability of
the farm cooperatives constitutes an important segment of the total U.S. trans-
portation system. If farm cooperatives are to make their maximum contribution
to the economy of the nation, their transportation facilities must be available to
shippers in those situations where prudent management dictates their use. Other-
wise it will not be possible to achieve the objectives outlined in the 1962 Presi-
dential Transportation Message to the Congress wherein it was stated:

"The basic objective of our nation's transportation system must be to
assure the availability of the fast, safe and economical transportation services
needed in a growing and changing economy to move people and goods without
waste or discrimination, in response to private and public demands at the
lowest cost consistent with health, convenience, national security and other
broad public objectives. . . . This basic objective can and must be achieved
primarily by continued reliance on unsubsidized privately-owned facilities,
operating under the incentives of private profit and checks of competition to
the maximum extent practicable."

For the foregoing reasons, the Department of Defense recommends against the
enactment of S. 752.
The enactment of the bill would remove an effective element of price and

service competition and thus deprive the Department of Defense of a source of

DEPARTMENT OF THE ARMY,
Washington, D.C., July 24, 1967.
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efficient and low cost transportation for freight shipments. As a result, budgetary
requirements of the Department of Defense would be increased.

This report has been coordinated within the Department of Defense in accord-
ance with procedures prescribed by the Secretary of Defense.
The Bureau of the Budget advises that, from the standpoint of the Adminis-

tration's program, there is no objection to the presentation of this report for the
consideration of the Committee.

Sincerely yours,

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

STANLEY R. RESOR,
Secretary of the Army.

GENERAL SERVICES ADMINISTRATION,
Washington, D.C., July 24, 1967.

DEAR MR. CHAIRMAN: Your letter of February 3, 1967, requested any com-
ments that the General Services Administration might care to offer on S. 752,
90th Congress, a bill "To amend section 203(b) (5) of the Interstate Commerce
Act to clarify this exemption with respect to transportation performed by agri-
cultural cooperative associations for nonmembers."
The bill would remove the exemption from the general operation of the Inter-

state Commerce Act of motor vehicles controlled and operated by an agricultural
cooperative association or federation thereof when used in transportation for
nonmembers for compensation, unless the vehicles are being used in transporta-
tion of farm products, farm supplies, or other farm-related traffic.
GSA has not thus far had occasion to utilize transportation offered by agri-

cultural cooperative associations and therefore is not in a position to submit
meaingful comment on the proposed bill. We are aware of course of the significant
interest of the Department of Agriculture in this subject and of the fact that the
Department of Defense has procured transportation services from agricultural
cooperative associations in the past several months. Under these circumstances
it would seem appropriate for GSA to defer to the views of those Departments
having the more significant interest.
The Bureau of the Budget has advised that, from the standpoint of the Admin-

istration's program, there is no objection to the submission of this report to your
Committee.

Sincerely yours,
LAWSON B. KNOTT, JR.,

Administrator.

Senator LAUSCHE. The first witness this morning is George W.
Baude, Military Traffic Management and Terminal Service, Depart-
ment of Defense.
You may proceed.

STATEMENT OF GEORGE W. BATIDE, ACTING CHIEF OF OPERA-
TIONS DIVISION, MILITARY TRAFFIC MANAGEMENT AND
TERMINAL SERVICE, DEPARTMENT OF DEFENSE, ACCOM-
PANIED BY ROBERT F. MC CABE OF MTMTS—DOD AND ROLAND
GTJYOTTE OF MTMTS—DOD

Mr. BAUDE. Mr. Chairman, I would like to read a prepared state-
ment and then be able to answer any questions that I am capable of
answering.
Senator LAUSCHE. Proceed.
Mr. BAUDE. My name is George William Baude. I am the Acting

Chief of the Operations Division, birectorate of Freight Traffic of the
Military Traffic Management and Terminal Service. This Service is
the Department of Defense Single Manager Operating Agency for
Traffic Management, often referred to as MTMTS. One of the respon-
sibilities of the MTMTS is to prescribe implementing procedures for
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policies issued by the Secretary of Defense regarding procurement of
transportation within the United States from commercial sources.
The Military Traffic Management and Terminal Service (MTMTS)

is responsible for directing, controlling, and supervising all functions
incident to the effective and economical procurement and use of com-
mercial transportation services by the Army, Navy, Air Force, and
other Department of Defense agencies for the movement of persons and
goods between points within the continental United States.
MTMTS is also charged with: (a) Negotiating with for-hire com-

mercial carriers of cargo or their ratemaking agencies, and (b) routing
traffic or prescribing rules, regulations, and criteria for the guidance of
those military agencies assigned routing responsibilities.
Late in 1966, after the right of agricultural cooperative association

truck lines to backhaul nonfarm commodities for nonmembers had
been judicially established in the Northwest Agricultural Cooperative
Association case, and several agricultural cooperatives had contacted
Department of Defense officials regarding their desire to participate
in the movement of military traffic, the Secretary of Defense concluded
that the Department of Defense should utilize the services offered by
the farm cooperatives because of our responsibility to obtain effective
transportation of military supplies at the lowest overall cost to the
Government and the taxpayer. We consider this decision to be in
consonance with the national transportation policy of the Congress
which stresses the essential role of competition in assuring the avail-
ability of fast, safe, and economical transportation services required
to meet private and public demands.
In the implementation of the DOD policy to use farm cooperatives,

MTMTS established procedures including a formal agreement for
execution by the carrier to assure a relationship comparable to the use
of regulated carriers. Additionally, we prescribed a uniform means of
publishing rates for the movement of DOD traffic.
I have attached here a copy of the formal agreement executed with

the carriers.
Senator LAUSCHE. Is that a lengthy document?
Mr. BAUDE. It is four pages, three principal sides.
Senator LAUSCHE. Have it printed in the record.
(The basic agreement for Agricultural Cooperative Associations

follows:)

BASIC AGREEMENT FOR AGRICULTURAL COOPERATIVE ASSOCIATIONS

1. The undersigned, who is duly authorized and empowered to act on behalf
of   hereinafter called the carrier, as a prerequisite to consideration
for the transportation of cargo for the account of the Department of Defense
(DoD), hereby certifies:

a. That   is a cooperative association as defined by the Agri-
cultural Marketing Act of 1929 (12 USC 1141j(a)).

b. That this cooperative association operates under the exemption of 203(b) (5)
of the Interstate Commerce Act (49 USC 303(b) (5)).

c. That all traffic transported for the DoD will be incidental to and necessary
for the primary purpose of this association.

d. That such transportation for the DoD will be performed in accordance with
all applicable Federal, State, municipal and other local laws and regulations (no
fines, charges, or assessments for overloaded vehicles or other violations of applicable
laws and regulations will be passed to, or be paid by any agency of the Federal
Government).

e. The carrier will be fully liable for delivery of all cargo in the same condition
as received at origin, except loss or damage caused by act of God, public enemy act
or omrnission of shipper, inherent vice or detrimental changes due to nature or
commodity, or natural shrinkage. Carrier agrees to settle promptly claims for
loss or damage.
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f. The carrier will furnish at no cost to the Government, a certificate of insurance
issued by a responsible insurance company protecting the Government from (1)
liability for loss or damage to property of third persons or to the carrier's own
property, in an amount not less than $1,000,000.00; (2) liability for injury or death
to third persons or to carrier's employees, in an amount not less than $1,000,000.00;
and (3) loss or damage to Government cargo, in an amount not less than $1,000,-
000.00 per truckload, or per shipment in event shipment is less than a full truck-
load. Notice of any change or cancellation of the insurance coverage will be mailed
(by the Insurance Company) to the Commander, Military Traffic Management
and Terminal Service, Department of the Army, ATTN: FTO, Washington, D.C.
20315, at least 30 days prior to such change or cancellation. The policy will be
so written as to name the Department of Defense as an additional insured there-
under.

g. Adequate labor and/or equipment to load and unload vehicles will be furnished
by and at the expense of the carrier.

h. Carrier agrees to accept government bills of lading, on which freight
charges will be paid by the Government, and will be bound by all terms and condi-
tions stated thereon as well as by all pertinent provisions of Title 5, U.S. General
Accounting Office Manual for Guidance of Federal Agencies (4 C.F. R. 52.1-55.2).

i. The carrier will spot equipment for loading at the time and place requested.
Shipments will be delivered in direct service without delay to the destination
shown on the government bills of lading unless consignee or consignor directs
diversion of the shipment to a neW or different destination.

j. The Government reserves the right to reject the utilization of any equip-
ment placed for loading by the carrier if it does not, upon inspection, meet speci-
fications and requirements for the particular shipment involved (size, cube,
cleanliness, mechanical condition, etc.).
k. The carrier will not divulge any information to unauthorized persons con-

cerning the nature and movements of any shipment tendered to it.
1. Carrier agrees to transport Government shipments at its lowest effective

charge named in the tender applicable on the commodity transported, whether
or not the rate tender is referenced on the government bill of lading.
m. The carrier agrees that the charges assessed for the transportation of the

commodity involved shall not exceed duly published and filed tariff charges
applicable for the account of regulated carriers furnishing comparable transporta-
tion services.

n. The carrier agrees to promptly refund all uncontested overcharges to the
Government and authorizes the Government to deduct the amount of over-
charges from any amount subsequently found to be due the carrier.

o. Claims of any nature (whether loss or damage overcharge, or under charge
charge) shall be filed by either party not more than 3 years after the time of
payment of the bills.

2. Nothing in this Agreement will be construed as a guarantee by the Govern-
ment of any particular volume of traffic.

3. The undersigned carrier official by affixing signatures hereto states that he
has read and understands the general and specific terms and conditions of service
outlined and agrees to provide service in accordance with such terms or conditions.
Failure or non-performance by carrier with any of the terms or conditions of
service will constitute a breach of this Agreement. The Government reserves
the right to suspend carrier for unsatisfactory service until such carrier establishes
to the satisfaction of the DOD that the operating or other deficiency has been
corrected.

4. The terms of this Agreement will be applicable to each shipment.
5. This Agreement shall be effective from the date of acknowledgment by the

Commander, Military Traffic Management and Terminal Service, until ter-
minated by either party giving 30 days notice to the other party.

Signature 
(Type name below signature)

Date 

(Title)

(Association)

Address (Number and Street)

(City) (State) (Zip Code)
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Mr. BAUDE. During December the first shipments moved by farm
cooperatives subsequent to the formalization of detailed procedures
and standard agreement. Through June of this year, the Department
of Defense has utilized three farm cooperatives to transport a little
over 8,200 short tons of freight, compared to total traffic of over
13.7 million short tons. The cumulative savings were over $131,500.
The position adopted by the Department of Defense with respect

to S. 752 is in consonance with its policy to obtain effective transporta-
tion of military supplies at the lowest overall cost to the Government
and the taxpayer. Experience so far indicates that these cooperatives
have furnished adequate and economical service, and their continued
availability is therefore desired by the Department of Defense.
Mr. Chairman, this completes my prepared statement. I will be

happy to answer questions to the extent of my ability.
Senator LAUSCHE. Up until the time of the Northwest case, you

did not utilize the transportation services of the co-ops, is that correct?
Mr. BAUDE. We did not, sir.
Senator LAUSCHE. And according to your statement, after that

decision, you were contacted by a number of co-ops informing you
that they were available to serve you on a negotiated rate basis, is
that correct?
MT. BAUDE. This is correct, sir.
Senator LAUSCHE. Where are these several co-ops located that you

mentioned as now providing services to you?
Mr. BAUDE. We at present, while we have executed agreement with

six of these carriers, during the first 6 months period have actually
used three.

Senator LAUSCHE. Now, then, you state, "We consider this decision
to be in consonance with the national transportation policy of the
Congress which stresses the essential role of competition in assuring
the availability of fast, safe, and economical transportation services
required to meet private and public demands." Is it your under-
standing that the national transportation policy as set forth in the
Interstate Commerce Act encourages the development of competition
regardless of what its impact might be on competing modes of trans-
portation and other regulated carriers?
Mr. BAUDE. The policy directive handed down to MTMTS as the

operating agency within the Department of Defense took the position
that the use of farm cooperatives as a competitive means of trans-
portation because of the economies as well as service was in consonance
with the President's message of 1962.
Senator LATTSCHE. IS your Department supporting this primarily

because it will get the services at a rate lower than that which it has to
pay to the regulated carriers?
Mr. BAUDE. We look at it as additional carriers who can hold

themselves out to do business with us. And this can provide economy
as well as service to the Department of Defense.
Senator LAUSCHE. Now, you say that the decision is in consonance

with the policy because it stresses the essential role of competition.
Let us assume that the truckers or the railroads wanted to serve you
at a lower rate than the nonregulated co-ops. Could they do so?
Mr. BAUDE. Yes, they could, sir.
Senator LAUSCHE. Both railroads and truckers, or railroads alone

because of the existence of section 22?
83-442-67-11
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Mr. BAUDE. Either carrier, either type of carrier, could voluntarily
decide to meet the competition of the co-ops from a service and cost
standpoint.

Senator LAUSCHE. Even though it resulted in cutthroat competi-
tion?
Mr. BAUDE. I do not know just how to answer that they would

resort to that.
Senator LAUSCHE. What?
Mr. BAUDE. I would not know how to answer that they would

resort to any cutthroat rate cutting.
Senator LAUSCHE. Well, I would like to read what the policy

statement is in the Interstate Commerce Act.
It is the purpose of the Act—

to encourage the establishment and maintenance of reasonable charges for trans-
portation services without unjust discrimination, undue preferences or advantages,
or unfair or destructive competitive practices.

Now, then, would a co-op be allowed under the Northwest decision
to fix a rate according to its views without having in mind its out-
of-pocket expenses in making the particular trip?
Mr. BAUDE. Well, Mr. Chairman, I believe I would have to defer

any judgment of the level of rates to the Interstate Commerce Com-
mission rather than our agency as a user of transportation.
Senator LAUSCHE. But the Interstate Commerce Commission has

no jurisdiction over the co-ops in the fixing of their rates.
Mr. BAUDE. This is correct, sir.
Senator LAUSCHE. How would you refer it to them, then?
Mr. BAUDE. We, of course, do not judge the level of rates by the

regulated carriers either, as a user.
Senator LAUSCHE. Repeat that, will you, please?
Mr. BAUDE. We do not judge the level or the propriety of the

level of rates of the regulated carriers either, as a user.
Senator LAUSCHE. What is the position of yourself and your

associates on the proposal to repeal section 22?
Mr. BAUDE. I believe I have to get a statement from the policy

officials of the Department of Defense in respect to section 22.
Senator LAUSCHE. Well, I will repeat the question which I put to

you a moment ago. Do you primarily oppose S. 752 because it will be
economical to the Defense Department and will save money even
though the moneys saved will eventually have to be collected by the
regulated carriers from other shippers in the country?
Mr. BAUDE. Sir, we do oppose S. 752 from a standpoint that it

would take from us service which is producing both economies and
increases the scope of available transportation to move military traffic.

Senator LAUSCHE. Well, two reasons: one, that it saves money for
the Department; two, that it increases ,the available services that
can serve you.
Mr. BAUDE. Yes, sir.
Senator LAUSCHE. Do you have any questions?
Mr. SENDER. Yes.
With respect to this basic agreement referred to in your statement,

when you utilize the services of a regulated motor carrier, do you
enterinto an agreement with them?
Mr. BAUDE. No, we do not, sir.
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Mr. SENDER. Do you require that they furnish proof that they havecertificate authority- from the Interstate Commerce Commission forthe rates that they file with you?
Mr. BAUDE. This information is available to us in the tariffs andin the case of the rates that they submit, they make a statement onthe submission of rates that they have the appropriate authorityfrom the Interstate Commerce Commission.
Senator LAUSCHE. At this point, that is, the truckers and therailroads have to have an approval of the rate which they submit toyou to carry your goods.
Mr. BAUDE. They can submit these voluntarily to us, Mr. Chair-

man. They do not need the specific approval for rates submitted to us.
Senator LAUSCHE. But can they submit any type of rate they want,

or is it subject to regulation?
Mr. BAUDE. The rates are filed with the Commission when they

are submitted to us through section 22 or through tariff applications.
Mr. SENDER. Do you utilize the services of a regulated motor

carrier for territory beyond which he has rights to serve or for com-
modities beyond which he has rights to serve?
Mr. BAUDE. We do not.
Mr. SENDER. Now, in connection with the letter of July 24, 1967,

from the Secretary of the Army, the second paragraph refers to the
Northwest case. And it says that this case judicially established the
right of agricultural cooperative association trucklines to backhaul
nonfarm commodities for nonmembers. Where in the basic agreement
does it refer to backhaul?
Mr. BAUDE. We do not have that specific language in the agree-

ment. We do have a provision in there which is lc that all traffic
transported for the Department of Defense will be incidental to and
necessary for the primary purpose of this association.
We would establish, too, by their first statements of certification

that they are a bona fide co-op.
Mr. SENDER. What steps does the Department of Defense take to

insure that the movement of Defense traffic is in fact a backhaul or
incidental to and necessary for the primary purpose of this association?
Mr. BAUDE. Our only procedure for this is their certification, first

of all, that they are a bona fide co-op.
And, secondly, that they're exempt; they operate under the exemp-

tion of 203(b) (5) of the Interstate Commerce Act.
We do not specifically have any procedures to police the compliance

with their authority as we do not do this for common carriers either.
Mr. SENDER. With respect to common carriers of household goods,

as I recall, you require that they file proof of their operating authority
Mr. BAUDE. Also, for common carriers, yes sir.
Mr. SENDER. Since you predicated the DOD policy relative to the

use of the agricultural cooperatives on the Northwest case, how do you
relate this to the third provision in section 15(a) of the Agricultural
Marketing Act which provides—and that is the provision that is
referred to under 1(a)—

All business transacted by any cooperative association for or on behalf of the
United States or any agency or instrumentality thereof shall be disregarded in
determining the volume of member and non-member business transacted by
such association?
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Mr. BAUDE. I do not believe that is pertinent to us as a user.
Mr. SENDER. Well, the provision I referred to states that business

done for the U.S. Government does not come within the determination
of the volume of member and nonmember business. What is the
purpose, then, of 1c?
Mr. BAUDE. Well, the 1c reiterates their latitude of authority in

accordance with both the Interstate Commerce Act and the Agri-
cultural Marketing Act.
I would further state that 1c is to assure they understand they are

responsible for operating within their authority of those two.
Mr. SENDER. IS it correct that no steps are taken to police this by

the Department of Defense?
Mr. BAUDE. That is correct.
Senator LAUSCHE. With regard to the principle of the Department

of Defense to encourage competition, in the definition of competition,
do you include the assumption that all of the competitors shall have
equal rights and some should not be gifted with preferential treatment
and others with prejudicial treatment by the Government?
Mr. BAUDE. As a user, I do not feel we would judge the proper

relationships between the carriers that are available to us as a major
shipper.

Senator LAUSCHE. Do you take the position that it is fair competi-
tion when the Government puts restrictions on one carrier and lib-
erates other carriers from restrictions?
Mr. BAUDE. I do not believe in my position that I can judge that,

Mr. Chairman.
Senator LAUSCHE. Well, I do not believe that regardless of how

we study the matter, you could say that you have had genuine compe-
tition when the rules of bidding are different, applicable to one than
they are to another.
I would like to have you answer it. You seem to think that you--
Mr. GUYOTTE. Well, I was suggesting that since the definition of

competition in the Department of Defense is beyond transportation,
that we would be glad to get you a statement for the record on this at
the Department of Defense level of what they included in the term
"competition."

Senator LAUSCHE. I have no quarrel, and I praise the Department
of Defense for every effort to save taxpayers dollars. And I can under-
stand when you point out that you have saved $131,000 that you
are happy that that service has been rendered for the taxpayers. But
we have this Interstate Commerce Act, and I know that the Depart-
ment of Defense officials in 1958 testified with great vigor that we
must maintain a sound, balanced transportation system, especially to
serve the Department of Defense in times of need and stress.
Now, I think that is all that I have to ask. Thanks very much_
Rodney E. Leonard, Deputy Assistant Secretary for Marketing and

Consumer Services, the U.S. Department of Agriculture.
It is my understanding that Mr. Girard will be testifying in place of

Mr. Leonard. Is that correct?
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STATEMENT OF CLARENCE H. GIRARD, DEPUTY ADMINISTRATOR,
CONSUMER AND MARKETING SERVICE, ACCOMPANIED BY
GEORGE DICE, DIRECTOR, TRANSPORTATION AND WARE-
HOUSE DIVISION, CONSUMER AND MARKETING SERVICE;
ROBERT J. BYRNE, CHIEF, TRANSPORTATION BRANCH, FARMER
COOPERATIVE SERVICE; AND MORRISON NEELY, ATTORNEY,
OFFICE OF THE GENERAL COUNSEL

Mr. GIRARD. That is correct, sir.
My name is Clarence H. Girard. I am the Deputy Administrator

for Regulatory Programs of the Consumer Marketing Service of the
Department of Agriculture. Mr. Leonard asked me to extend to this
committee his sincere apologies for not being able to attend this
morning. He testified before the House Agriculture Committee yester-
day, and they held him over until this morning.
And with your permission, sir, I would like to read Mr. Leonard's

statement and answer any questions that you may have with respect
thereto.

Senator LAIISCHE. Proceed.
Mr. GIRARD. Firstly, I would like to introduce my associates.
On my right is Mr. George Dice, who is the Director of the Trans-

portation and Warehouse Division of the Consumer and Marketing
Service.
On my immediate left is Mr. Robert Byrne, who is Chief of the

Transportation Branch, Farmer Cooperative Service.
And to my far left is Mr. Morrison Neely who is attorney with the

Office of the General Counsel who specializes in agricultural coopera-
tive law.
I shall now read Mr. Leonard's statement. And perhaps I will make

some interjections. In the course of the time, if the Chairman would
like to interrupt, I will welcome that.
I appreciate the opportunity to present this committee with the,

views of the U.S. Department of Agriculture on S. 752. This bill would
amend section 203(b)(5) of the Interstate Commerce Act to clarify-
the exemption with respect to transportation performed by agricul-
tural cooperative associations for nonmembers.
The Department does not favor enactment of this legislation because

it would impair the efficiency and economy of transportation opera-
tions of cooperatives.
The Department has filed a written report on S. 752 with this com-

mittee. I will not repeat the details of that report but I would like to
make reference to it, as well as to testimony which was presented to
this committee on behalf of the Department last year at hearings in
connection with S. 1729.

Briefly, S. 752 would restrict transportation by farmer cooperatives
pursuant to section 203(b)(5) of the Interstate Commerce Act by
limiting transportation for nonmembers for compensation to farm prod-
ucts, farm supplies, or other farm-related traffic. This is similar to the
proposal offered by a representative of the Interstate Commerce
Commission during hearings last year on S. 1729.
The USDA opposed that bill for the same reason as we now oppose

its successor. We believe it is in the public interest that cooperatives
continue to function under the provisions of section 203(b)(5) as
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Interpreted by the Ninth Circuit Court of Appeals in the now well-
known Northwest Cooperative case.
In our testimony last year on S. 1729, the USDA emphasized that

cooperative transportation was not of sufficient volume to constitute a
threat to common carriers. We cited data obtained from a survey
'conducted by the Farmer Cooperative Service of the Department of
Agriculture which clearly indicated that the motor carrier operations of
farmer cooperatives at the time of that survey were negligible as com-
pared with total motor carrier operations. For example, trucks opera-
ted by farmer cooperatives numbered less than one-third of 1 percent
of the total trucks registered, and over-the-road mileage of cooperative
trucks accounted for only 14/100th of 1 percent of the total United
States truck mileage.
The survey conducted by the Farmer Cooperative Service covered

operations by farmer cooperatives in the year 1960. The Department
had not undertaken a more current study, nor were any data available
from any other source bearing on the subject. Statements were made to
this committee that farmer cooperative motor carrier operations were
increasing. It was further suggested that as a result of the Northwest
case these operations would expand'.
Because of the concern expressed about the possible growth of

cooperative transportation, the Department undertook a new survey
to determine whether cooperative trucking operations had in fact
expanded.
In early 1967, questionnaires were mailed to all farmer cooperatives

known to be in existence. The questionnaire requested information on
the volume of freight operations during 1966, the first full year follow-
ing the Northwest decision.

Tabulation of data from this survey is not yet complete but pre-
liminary information was released by the Department on July 21,
1967. The data is summarized as follows:
Trucks operated by the nation's 8,593 farmer cooperatives have increased 21

per cent in the past 6 years, but still number less than one-third of one per cent
of total trucks registered in the United States. .

These are some of the preliminary findings from a nationwide study by Farmer
Cooperative Service, U.S. Department of Agriculture.
The study shows cooperatives operated an estimated 40,000 trucks in 1966

compared to an estimated 33,000 in 1960. During the same 6-year period total
truck registrations in the United States increased 36 per cent from 11.4 million
to 15.5 million.
Of 5,348 cooperative returning questionnaires, 55 per cent report they own or

lease trucks. Marketing cooperatives account for over half of the trucks operated.
Dairy cooperatives account for about a third of all trucks operated.
For all cooperatives reporting, 26 per cent of the truck units are van-type

straight trucks, 17 per cent straight tank, 45 per cent "other" straight trucks, and
12 per cent are truck tractors.

Twenty-three per cent of all straight trucks reported have a gross vehicle weight
of 7,999 pounds or less, 64 per cent are from 8,000 to 26,000 pounds, and 13 per
cent are 26,000 pounds or over.

Truck mileage of all farmer cooperatives in 1966—

and this includes the picking material up on the farm, bringing it
into local .processing plants as well as transporting and other intra-
state and interstate operations—
is estimated at 830 million miles for both intrastate and interstate trucking.
This is less than one-half of one per cent of the estimated United States total of
182.3 billion truck miles over all roads during the same year.
The increase in mileage by co-op trucks in the past 6 years is about 26 per cent

compared with 44 per cent for all trucks in the United States.
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About 80 per cent of the total truck mileage reported by cooperatives was intra-
state and the remaining 20 per cent was interstate. Less than one-fourth of the
cooperatives operating trucks reported they had any trips in interstate commerce.

Cooperative's reporting number of interstate trips and number of back-hauls
state they back-hauled on only 21 per cent of their interstate trips. Of these
back-hauls, 89 per cent are their own or members' goods, 8.5 per cent are exempt
agricultural commodities and 2.5 per cent are all other goods.

I would like to interject here statistics which in my opinion clearly
demonstrate that the increase in the number of trucks operated by
farmer cooperatives did not constitute any increase in the competition
which cooperatives are alleging to have made with respect to regulated
carriers. The dollar volume of business for all farmer cooperatives
increased from $12.2 billion in 1960 to an estimated $15.7 billion
in 1966 

Senator LAUSCHE. Does the 1966 year embrace—is it contained in
the figures which you have given?
Mr. GIRARD. The figures I am about to give are not in the figures

I have previously given. This is on the dollar volume of cooperative
business.

Senator LAUSCHE. Down to January 1, 1967, or January 1, 1966?
Mr. BYRNE. It is as of January 1, 1967.
Senator LAUSCHE. When was the Northwest decision rendered?
Mr. NEELY. August of 1965.
Senator LAUSCHE. August 10, 1965. Proceed.
Mr. GIRARD. As I indicated, the dollar volume of business of

cooperatives increased from $12.2 billion in 1960 to an estimated
$15.7 billion in 1966 or an increase of 28 percent.
As the number of trucks has been influenced to some extent by the

amount of business a firm conducts, this increase ties in with the
21-percent increase in the number of trucks operated by farmer co-
operatives. The pertinent point is that the increase in trucks by farmer
cooperatives can be explained in large part by the increase in farmer
cooperative business.
Even though these data are preliminary, they clearly support the

Department's earlier conclusion that the transportation by farmer
cooperatives of goods which common motor carriers are authorized to
transport is negligible. Fears of the common motor carriers which
are in the main conjectural and anticipatory should be allayed by this
report.
In the written report to the committee the Secretary indicates his

belief that legislation which would clarify the scope of the exemption
and assist the Interstate Commerce Commission in its enforcement of
the motor carrier provisions of the act would be appropriate.
submitted for the National Council of Farmer Cooperatives by Mr.
Harmanson?
Mr. GIRARD.. Yes, we are, sir.
Senator LAUSCHE. Do you support that bill?
Mr. GIRARD. We do, sir.
Senator LAUSCHE. Proceed.
Mr. GIRARD. I would like to summarize these clarifying provisions

briefly. They are as follows:
(1) A requirement that a cooperative notify the ICC if it intends

to transport property for hire in motor vehicles which it controls or
operates property other than its own or that of its members, farm
products and farm supplies for nonmember farmers, and commodities
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exempt under section 203(b) (6) of the Interstate Commerce Act—in
short, cooperatives would be required to give the Interstate Commerce
Commission notice if it desires to transport non-farm-related or non-
exempt commodities for nonmembers,
(2) and there also should be in the bill a provision giving the ICC

access to the books, records, and accounts pertaining to the motor
vehicle transportation of cooperatives which transport property in
accordance with their notice to the Commission,
(3) a limitation on this noncooperative traffic described above which

a cooperative could transport in any year to an amount which is inci-
dental to the primary transportation operation of the cooperative and
necessary to its efficient performance,
(4) a provision that transportation operations which a cooperative

carries out for nonmembers should not exceed the transportation oper-
ations which it carries out for members, and
(5) a provision that transportation of property for the U.S. Gov-

ernment or any of its agencies would be considered nonmember busi-
ness in determining the proportion of the business carried on by the
cooperative for its members and the portion that the cooperative
carries on for nonmembers.
We believe the above provisions would constitute an appropriate

prescription of the intended scope of the cooperative exemption and
would provide a mechanism which would materially assist ICC in its
enforcement of motor carrier operations. It would give appropriate
recognition to the inthrests of the agricultural community, the com-
mon carrier industry, and the public.
And as I previously indicated, the points which we feel such a bill

should contain were presented to this committee by Mr. Harmanson
on behalf of the National Council of Farmer Cooperatives. We en-
dorse that bill and join with the National Farmer Cooperatives and
request its favorable consideration.
Thank you for your attention, sir. My companions and I would be

very happy to answer any questions that you may have.
Senator LAUSCHE. Mr. Girard, considering what you have said, I

take it that you subscribe to the policy declared in the Interstate
Commerce Act about the need of maintaining a sound transportation
system in our country.
Mr. GIRARD. I do, sir.
Senator LAUSCHE. And it is the position of the Department of

Agriculture that the granting of this right as enunciated in the North-
west case will have a minimal impact upon the income that would
normally be derived from the transportation a cargoes without this
siphoning of a part of the cargoes by the cooperatives.
Mr. GIRARD. •We believe that to be a fact, sir.
Senator LAUSCHE. What would be the position of the Department

if the impact was heavy?
Mr. GIRARD. Well, if the impact was heavy, then I think we would

have to take another look at the situation and see what effect it may
have had. Our difficulty now, sir, is the fact that we have a lot of
statements made which are predicated primarily on conjecture, sur-
mise, speculation. There are not real good, hard facts except as the
Farmer Cooperative Service has been able to obtain through their
service.
Now, if the Interstate Commerce Commission had this authority

to require the registration, reporting, examination of books and records
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of those cooperatives who engage in backhauling nonexempt, nonfarm
commodities for nonmembers, then we would have something to go
on with respect to making informed, good judgment as to what should
be done without undercutting unnecessarily the efficiency and the
economies which cooperatives feel they need to have in order to
perform services for their members.
It must be realized, sir, that the cooperatives are not in a position

of having full loads from point to point. They have to carry cargo
which the regulated carriers generally do not like to carry—less than
cargo lots, number of stops. And consequently, they need the flexi-
bility which is not always available to them by the regulated carriers.
And this is one of the primary reasons why the cooperative exemp-

tion was first put into the act. In order to assist them, however, it is
necessary that they obtain some efficiency by having the right to
carry cargo which is necessary and incidental.
And I think those terms necessary" and "incidental" are terms

which restrict. In other words, as the court said in the Northwest
case, "incidental" means that it has got to be incidental to the trans-
portation out and the backhaul.
"Necessary" means if they had to backhaul empty trucks after

having delivered their farm produce, the expense thereof would be so
great as to make the transportation activities of the cooperative
untenable.
But all I am saying, sir, is that with the proposed bill of the National

Council of Cooperatives and which the Department endorses, we would
be in a position to get the kind of information to find out what the
real facts are. And certainly, what information we now have certainly
does not lead us to conclude that there is any substantial problem
presently in existence.
Senator LAUSCHE. I take it that you do not adopt the position that

the statistical reports which you have submitted covering the period
down to January 1, 1967, are yet reflective of what the impact might
or might not be upon the regulated carriers.
Mr. GIRARD. Well, we would say they are reflective, absent any

proof to the contrary.
Senator LAuscnE. Now, for the record, it was stated that August

10, 1965, was the day on which the appellate court ruled in the
Northwest case. It was on January 25, 1966, that the Supreme Court
denied a writ of certiorari.
Mr. GIRARD. That is correct, sir.
Senator LAIISCHE. The Department of Defense testified that it

was in 1966 that it was solicited by the co-ops to use their services
in the transportation of defense goods.
Mr. Girard, the provision which Mr. Harmanson has suggested—

that Defense cargoes be included in that portion of the statistics
showing nonmember carriage—is that correct?
Mr. GIRARD. That is correct, sir.
Senator LAUSCHE. But your assurance that there will be a greater

limitation on the ability to generally carry than if defense cargoes
were construed to be member carriage, is that correct?
Mr. GIRARD. That is correct. But could I add one thing there, sir?
We feel that this is a very healthy, wholesome provision because

none of the bona fide farmer cooperatives want to abuse this exemp-
tion and go into the transportation business as their primary goal
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in competition with the regulated carriers. By including Department
of Defense or any Federal Government business as nonmember
business, that in itself would impose a numerical restriction on the
extent of the cooperative activities.

Senator LAUSCHE. Do you construe the Northwest case to authorize
a co-op to take nonmember cargoes on outbound deliveries?
Mr. GIRARD. The court's decision sort of indicates and, of course,

all that was involved was backhauling.
Senator LAUSCHE. That is what I am trying to 
Mr. GIRARD. I am not sure whether all the consideration is that

the co-ops are primarily interested in backhauling, but I do not see
anything in the statute itself which would necessarily preclude out-
hauling of nonmember business providing they can show that this
outhauling is necessary and incidental to their primary activities.
In other words, they might have an outhaul if it is a supply contract

going to pick up merchandise and bring back.
So you just cannot say that in every instance this is going to pre-

clude this type of movement or that type of movement. I think you
are going to have to examine the facts in each case as to whether or
not it is incidental and necessary.

Senator LAUSCHE. Your present opinion is that under the language
of the Northwest case, the co-ops would be authorized to haul outbound
and inbound?
Mr. GIRARD. That would be my construction provided they can

show that in both cases it was necessary and incidental to their primary
operations.

Senator LAUSCHE. What do you consider the primary operation—
that involved in the specific trip or that involved in the general
business of the cooperatives?
Mr. GIRARD. Well, I think there are two aspects. Their primary

operation, of course, is to provide service to the farmers that they
cannot provide for themselves in connection with farm operations,
farm marketing, and so on.

With respect to the operation of that business, they engage in
trucking to further the service to their members.
Now, engaging in the trucking, however, then I think the necessary

and incidental must be associated with their trucking operations
which, in turn, has to be associated with their overall objectives.
Senator LAUSCH.E. Well, incidental and necessary with a truck

going out loaded and coming back empty would have to be a far
wider latitude than necessary and incidental in the overall operation
of the cooperative.
Mr. GIRARD. Well, it could be, sir. I could not quarrel with that.
Senator LAUSCHE. Any questions, Mr. Sender?
Mr. SENDER. Yes, sir.
On Monday, one of the witnesses, 1\4r. Kinnaird, anticipated a

survey you presented today and pointed out that there were two types
of cooperatives—I should not say "cooperatives," but two types— one
being bogus, the other being legitimate cooperatives. He said the
inherent nature of the problem is such that it does not lend itself to
accurate analysis through the medium of a study similar to that
conducted by the Department of Agriculture in 1963. I would like to
have your comments on that matter.
Mr. GIRARD. Well, it seemed to me that, naturally, in every type

of operation, right now, I assume there are a lot of truckers who should
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be regulated and should be registered with ICC who are not. And
similarly, I imagine there are some bogus cooperatives in business
throughout the country.
Now, we did attempt to communicate with every cooperative of

which we had knowledge. And these are the bona fide legitimate
cooperatives. And so we feel that those cooperatives who did not
respond are presumably the cooperatives that do not have any trucks
at all.
And so, when you take a straight-line projection as we did, the

chances are our information is understating the situation insofar as
the cooperatives are concerned. In other words, if we got replies from
all the cooperatives, we probably would find that the impact on 'the
regulated carriers is even less than what we found it to be.
Mr. SENDER. Well, specifically, were questionnaires mailed and

responses received from the cooperatives mentioned in the testimony
yesterday that advertised in the Wall Street Journal, National
Growers Marketing Association?
Senator LAUSCHE. Would you read that, please?
Mr. SENDER. This was an advertisement that appeared in the Wall

Street Journal.
Senator LAUSCHE. What date? Did it say?
Mr. SENDER. It does not.
Senator LAUSCHE. It does not indicate on what day it was?
Go ahead and read it.
Mr. SENDER. It says:
Transportation Directors.
We are an agricultural co-op fully qualified under the recent Northwest decision

to haul your product as back-hauls incident to our business of hauling perishable
commodities into the North. If you have loads from the North into the Southwest,
we may be able to work together advantageously.
For further information call, or write: National Growers Marketing Association.

And it gives its address and number.
Mr. GIRARD. Mr. Byrne, of course, is with the Farm Cooperative

Service who conducted the survey. And I would like to have him
answer.
Mr. BYRNE. All I can say is that we know the list of farmer coopera-

tives kept by FCS is known to be the most accurate and comprehen-
sive of any list available anywhere in this country. And it is constantly
being changed to reflect names of new cooperatives that are brought
to the attention of our agency and also to reflect changes brought
about by consolidation, mergers, and so forth of cooperatives.

If a name were brought to our attention of a cooperative, it would
certainly be sent a questionnaire by our agency.

Senator LAUSCHE. Mr. Girard, you stated that until evidence is
offered to the contrary showing that your preliminary report is not
sound, the findings in your report would have to be taken as conclu-
sive. I have here taken out of the May 1967 issue of the Wall Street
Journal this advertisement to Transportation Directors. It is the
one that has been read by Mr. Sender.
Now, then, do you feel that your study reflects what the ultimate

result Will be of advertisements of this type?
Mr. GIRARD. Well, this advertising, as I understand, Mr. Chairman,

had been going on last year. And the statistics which we have would
include any responses that were made to such advertising.
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For example, the Department of Defense business would be in-
cluded. And as testimony was made by the previous witness, several
cooperatives solicited their business. So we are taking overall figures.
Now, that is not to say that in certain isolated areas some trucker

may have lost some business. But we say while that may be true,
nevertheless, you have to take the over-a11 situation into account
rather than these isolated situations if you are going to accord to the
farmer cooperatives the interest that the Congress and also the Depart-
ment of Agriculture is trying to fight. Because, after all, we are con-
fronted, as you know, Mr. Chairman, and you have said many times,
with a situation whereby the farmers are only about two-thirds as
well off as the rest of the economy. And there must be some balances
made. And, of course, wherever there are balances made, there are
going to be some situations devlop that create hardships.

Senator LAUSCHE. Which of the figures that you have submitted
do you take as strongest in their reflection of what the percentage of
co-op haulage is as compared with that of the regulated carriers?
Look at your paper here.
Mr. GIRARD. Well, I think the trucks operated by the farmer

cooperatives have increased only 21 percent, whereas those of the
whole trucking industry increased, as I recall here, some 44 percent
in the last 6 years.

Senator LAUSCHE. You have the figures of one-third of 1 percent.
What are your figures on the dollar take of the co-ops and that of
the regulated carriers? Do you have that?
Mr. BYRNE. No, sir, we do not. That would be almost impossible,

I think, to obtain.
I could cite one other statistic that I think, sir, would be of great

ir terest.
If you will note, we are showing the type of trucks operated by

cooperatives.
"For all cooperatives reporting, 26 percent of the truck units are

van-type straight trucks, 17 percent straight tank, 45 percent 'other'
straight trucks, and 12 percent are truck tractors."

It is generally conceded in the competitive area that the common
carriers are concerned with the competitive unit is more apt to be
your truck tractor, tractor semitrailer, unit. Here, some 88 percent
of the trucks operated by cooperatives are straight trucks, small
trucks.

Senator LAUSCHE. One final question. It is the position of your-
self, Mr. Girard, your associates and the Department that the pre-
liminary figures which you have thus far received should be accepted
by this committee as conclusive until others bring in figures showing
that your study is not adequate?
Mr. BYRNE. Yes, sir.
Senator LAUSCHE. And you take that position in face of the fact

that there is an intensive program of advertising to gain nonmember
transportation hiring?
Mr. GIRARD. That is one reason sir, that we are supporting very

vigorously a requirement that those cooperatives who engage in that
business register with the ICC so that they can be supervised. And
if there are any mavericks, illegitimate people, and they have not
previously registered, then, of course, they are subject to prosecution
immediately.
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Senator LAUSCHE. May I point out the conflict? You state [indi-
cating Mr. Byrne] that the figures should be taken as conclusive.
Mr. Girard says we should require their filing with the I.C.C. so that

we will have intelligent information on which to make a final judgment
in the future.
I can accept your words as being reflective of a sound approach

and indicating that you cannot now accept your preliminary studies
as conclusive in the matter.
Mr. GIRARD. What I am doing here is comparing a statistical survey

approach to actual factual hard information. And, of course, the hard
information is always better than a statistical approach because that
does not necessarily mean that the statistical approach lacks validity,

Senator LAUSCHE. Well, I concur with that. But the statistical
approach that will be derived from the filing of reports with the
Interstate Commerce Commission will be far more reliable of what
the actual facts are in the future than what you have now.
Mr. GIRARD. That is correct.
Senator LAUSCHE. All right, I thank you very much for your help.
Mr. GIRARD. Thank you, sir.
Senator LAUSCHE. Mr. Edwin F. Steffen, Attorney at Law of

Lansing, Mich., on behalf of the Farm Bureau Services, Inc., and
Cherry Growers, Inc.

STATEMENT OF EDWIN F. STEFFEN, ATTORNEY AT LAW, LANS-
ING, MICH., ON BEHALF OF FARM BUREAU SERVICES, INC.,
AND CHERRY GROWERS, INC.

Mr. STEFFEN. Good morning, Senator.
I just bring my little briefcase here. Indirectly, it is my lunch bag.
Senator Lausche, I have a prepared statement, but, really, it can be

read, and I do not propose to read all parts of it in the interests of
time.

Senator LAUSCHE. It will be printed in the record, and you proceed
in the manner in which you think better.
(The complete statement of Mr. Steffen follows:)

STATEMENT ON BEHALF OF FARM BUREAU SERVICES, INC., AND CHERRY GROWERS,
INC., BY EDWIN F. STEFFEN, ATTORNEY

My name is Edwin F. Steffen. I am an attorney at law from Lansing, Michigan.
I am appearing here to state the position of my clients, Farm Bureau Services,
Inc. of Lansing, Michigan and Cherry Growers, Inc. of Traverse City, Michigan,
with respect to S. 752.
Farm Bureau Services, Inc. is a non-exempt cooperative having its main

office located at 4000 North Grand River Avenue, Lansing, Michigan. It manu-
factures fertilizer and feed, distributes other farm production supplies and markets
grain, beans and eggs for its patrons. Its annual dollar volume of business fluctu-
ates between 65 and 70 million dollars. A large volume of materials used in
manufacturing and a similar large volume of production supplies are obtained from
sources outside of the State of Michigan. Distribution of farm production supplies
is made through about 400 retail points, 154 of these being cooperatives, about
90 of these also marketing grain or beans through Farm Bureau Services, Inc.
Many of these cooperatives have from 300 to 1,000 farmer stockholders. In addi-
tion, Farm Bureau Services, Inc. operates 25 retail stores of its own. It is estimated
that its farm consumer market consists of 70,000 or more farmers in its trading
area, supplied or serviced either directly or indirectly.

This company also markets grain and beans for its cooperative members through
its two terminals located at Zilwankee, Michigan and Ottawa Lake, Michigan.
The total capacity of these two terminals is close to 6 million bushels.
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Transportation service is a very vital matter for this organization. It owns 17
power units and 21 trailers. Some of these are specialized trailers being designed
for bulk delivery of feed and fertilizer directly to farms, or for hauling acid used
in manufacturing fertilizer. Of the above, 11 power units and 16 trailers are used
in interstate transportation of supplies and commodities. The runs of trucks owned
by Farm Bureau Services, Inc. range all the way from round trips of 200 miles up
to 1,700 miles. Where back hauls are involved they will be carried for member
cooperatives and involve farm production supplies or materials for manufacturing
farm production supplies.
The overall expenditure for truck transportation for the past year by Farm

Bureau Services, Inc. is about $2,081,000.00. Of this amount, $1,255,000.00 was
spent for services rendered by regulated carriers and the balance of $826,000.00
represents expenditures in three categories—(1) costs of operating the units owned
by Farm Bureau Services, Inc. in the amount of $400,000.00; (2) amount paid for
transportation services rendered under 203(b) (5) by other cooperatives to Farm
Bureau Services, Inc. in the amount of $35,000.00; (3) amount paid for transporta-
tion services rendered by regulated and other carriers hauling exempt commodities
such as grain for Farm Bureau Services, Inc. (about one-half of this amount would
be for intrastate hauls), in the amount of $391,000.00.

This company has not been hauling any non-farm related traffic in its own
vehicles. Its transportation department has been operated for the purpose of
meeting demands which cannot effectively be met by regulated carriers. The
large amount of regulated transportation services employed indicates that the
fleet owned by it must fill a void of service that regulated transportation cannot
or will not perform

' 
either because of time of deliveries, or regulations and costs.

Cherry Growers, Inc. of Traverse City, Michigan is an exempt farmers' cooper-
ative with its home office located at Traverse City, Michigan. It is engaged in
processiBg fruit grown by its members and other producers. Its processing plants
are located at Grawn, Bailey and Hartford, Michigan. Its volume of business for
the fiscal year ending June 30, 1967 was $5,900,000.00. It owns and operates five
over-the-road transportation units, all being refrigerator units. The range of
runs by its units cover most of the eastern two-thirds of the United States.
During the past fiscal year, Cherry Growers, Inc. spent for truck transportation

services about $396,000.00. Of this amount, $275,000.00. was spent for transpor-
tation services rendered by regulated carriers. About $121,000.00 was spent for
transportation services rendered by the fleet of trucks owned by Cherry Growers,
Inc. The foregoing figures do not include the cost of hauling fruit to the plants
and distributing lugs and boxes to orchards since the bulk of this may be per-
formed by growers themselves. Nor do the figures include costs of transportation
when shipments of processed goods are picked up by buyers' own trucks.

This organization does very little hauling that would not be classified as farm
related traffic. On inquiry, information given indicates that less than IA of 1c);
of the revenues from operation of its own fleet was derived from commodities of
non-related farm traffie.

This company operates its fleet of trucks to fill a void left by regulated trans-
portation. Sometimes this is due to the nature of delivery schedules demanded by
customers. Sometimes the need is brought about through cost of transportation,
and sometimes through lack of availability of service. It is necessary to operate as
efficiently as possible, and to do so full flexibility under the present exemption in
Section 203(b) (5) should be available for use.

Since both organizations in whose behalf I am appearing before you do little
or no hauling of the type sought to be prohibited by S.752, you may ask why
opposition to the bill is being made. I believe that the claims of proponents of such
legislation that gross violations of the intent of the exemption under 203(b) (5)
exist do not reflect the true picture as it exists among bona fide cooperatives as
defined in Section 1141j of the Agricultural Marketing Act. The two cooperatives
I represert here today qualify fully under that statute.
Both of them are borrowers of the St. Paul Bank for Cooperatives. Both of

them conform to the requirements of the Revenue Act of 1962, with respect to
handling patronage dividends, one as a non-exempt cooperative and one as an
exempt cooperative. Though I represent a number of other cooperatives

' 
I do

not know of any that haul just any kind of freight they can obtain on back hauls.
I have every reason to believe that my clients will tend to have the same general
pattern of traffic described with respect to Farm Bureau Services, Inc. and Cherry
Growers, Inc.

Therefore, I can see no reason for restricting the exemption as it now appears
in Section 203(b) (5). Undoubtedly some bona fide cooperatives must make some
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infrequent use of the exemption. In the future it will undoubtedly become more
and more necessary in order to operate a cooperative's truck fleet at the lowest
cost. As farm production costs have increased and as such costs continue to rise
while net farm income continues to decrease, cooperatives should not be shorn of
the opportunity to lower costs incurred in transportation activities through
utilization of the present exemption in 203(b) (5) as interpreted by recent court
decisions.

It appears that the ICC has been spending endless time and effort to change the
law so as to restrict the present exemption. The ICC has plenty of authority now
to take known violators to task and subject them to the penalties of the law.
However, its slowness in dealing with the A.C.S. and the A.T.A. of Texas cases
encourages formation of pseudo transportation cooperatives that operate in open
violation of the law, knowing it will be long time before they will be held to account
under the law. Firm and expeditious handling of such cases will do more to
solve the problem than taking away rights of cooperatives trying honestly to
comply with the intent of the laW.
On behalf of my clients, it is urged that your committee take no action to

approve S. 752 or similar bills designed to restrict the present exemption appearing
in Section 203(b) (5) of the Interstate Commerce Act.

Mr. STEFFEN. Well, I am appearing on behalf of two organizations
primarily because I have represented them a long time and know a
little bit about their business. And I thought maybe it would be of
interest to the committee to know something about the transportation
of a fairly substantial cooperative. And so I have presented in my
statement some information that I thought might be of particular
interest.
I might say in passing that the Farm Bureau Services is located in

Lansing, and it is a fairly substantial cooperative doing an overall
business of between $60 and $70 million a year. It has about 17 large
tractor units, about 21 trailers. And of these, probably around 11 or
12 up to 15 do operate in interstate commerce.
As I have viewed the problem, it is probably mainly in interstate

commerce because this is the committee that is investigating this
item of transportation.

This is an organization that is engaged in marketing farm products
for farmers—grain and beans and eggs.

It is also engaged in supplying the farm production supplies such
as are ordinarily used on the farm. It makes fertilizer, and it manu-
factures some feed.
Cherry Growers, Inc., is a considerably smaller organization and is

located at Traverse City, Mich. This is in the northern part of the
lower peninsula. It is up in the fruit area, and it limits its activities
to the marketing of the fruit that is grown by its members in the area.

Also, it has members in Bailey, Mich., which is just north of Grand
Rapids and Hartford, Mich., which is west of Kalamazoo.
The fruit is processed. Some of it is canned, some of it is marketed

in fresh frozen form.
Now, both- of these companies, of course, own their own trucks.

Cherry Growers has about five units, and they do operate primarily
in the State of Michigan, but also roam within the Midwest, maybe
into the South, even, delivering their products.
I have some figures that I think are of considerable interest to show

you that Farm Bureau Services spent for truck transportation over
$2 million last year. Now, in addition to that, Farmers Services spends
with the railroads in the neighborhood of $3 million for transportation.
So I broke down this $2 million to see how much was spent by the
regulated carriers. And that was about $1,200,000.
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And then, the balance of around $800,000 is broken down to show
you that the units owned by Farm Bureau Services transported about
$400,000 of services.
And then, secondly, other cooperatives that are also members of

Farm Bureau Services did about $85,000 worth of hauling.
Then, the carriage of commodities exempt under the subsection 6,

the exempt commodities by other carriers, around $391,000.
Now, a lot of this was probably during the rush season. And some of

this may be right off of the farm. This company just simply did not
haul any nonfarm related traffic in its own vehicles.
Now, Traverse City organization, the Cherry Growers, they are

considerably smaller than the Farm Bureau Services. And during the
past fiscal year, they spent for truck services about $396,000. Of this
amount, about $275,000 was spent for regulated carriers transportation
and $121,000 was spent for services rendered by its own fleet of trucks.
Now, in this case, we did not include any figures to show what it

cost to get the fruit to the factory. This is purely local hauling. And
probably most of it is done by farmers themselves. And any trucks
that can be scraped up and have wheels are probably pressed into
service because it gets to be an emergency proposition. This organiza-
tion did do a little of this hauling which could be probably prohibited
under the Commission's bill, but the amount, again, is very small.
They estimate that it is about a half of 1 percent of the total revenue.

Well, now, you undoubtedly raise the question why in the world
would I appear here in opposition to the Commission bill? The answer
is this: These are the kinds of operations that probably are able to
keep this kind of transportation that is prohibited by the bill at a
minimum. But there are a great many other small cooperatives that
may find it necessary in order to perform their major function to at
times carry some return haul or maybe even outbound haul of some
commodities that would be prohibited under your bill.
Now, I think this is the thing that is of importance. This is the thing

that concerns me a great deal. If we are only looking at the big opera-
tions, we are forgetting that there are a great many small cooperatives
that might accidentally be injured. And I do not have any particular
figures on this, but I have laid by and buried a number of small co-
operatives in the last few years that have not been able to make it for
one reason or another. Some of these did not have more than a truck
or two. And I am sure that a few of these made trips across the State
line. If they did, they were located down in the southern tier of counties
where their business might take them over into Indiana or your
glorious State of Ohio. This can happen. But it may work the reverse,
too. There might be some small cooperatives in Ohio or Indiana who
work the other way.
So. this is my concern that looking at some big organization that

seemingly is putting ads in here, raising the question in my mind
whether they are qualified under 1141j of the Agricultural Marketing
Act.
I have had some of this come across my desk. I had a co-op who

sent me some literature back here 5, 6 years ago, of one of these organi-
zations that was investigated by the Interstate Commerce Commission.
And I counseled them immediately that I had grave doubts whether
this organization was the kind that could qualify in the 1141j. And
that organization immediately informed them they would have nothing
to do with their offer. And this was the end of it.
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Now, I think it is necessary that those who represent cooperatives
will have to take a good look at things like this and have the courage
enough to refuse and to try to live within the spirit of the law as it is.
After all, that is our obligation as a citizen to observe the laws and not,
seek to circumvent them which I think in some cases has been occur-
ring. And this has given rise to your concern.
I think the ICC has adequate authority these days to deal with

these places. There has been some delay at times in moving in on
cases that ought to be moved in on rapidly. There may be a reason for
it that I would not be acquainted with, but it seemed to me there
was a lot of slowness in dealing with the ACS case. There seemed to
be considerable speed in dealing with the Northwest case.

Senator LAUSCHE. What is the first case that you mentioned?
Mr. STEFFEN. The Bloomington, Ill., case, the ACS case. And that

was dealt with by the Commission, but it took a considerable period
of time. And maybe there is a good reason for it that those of us on
the outside did not understand. But it seems to me that when you
have violators, you need to move in on them and apply the law as it
should be applied.

This, in effect, is my contribution to your committee, sir.
Senator LAUSCHE. Mr. Steffen, I am very grateful to your manifest

sincerity and purpose to serve the genuine and legitimate co-op and
your willingness to speak up against those that mask themselves as
co-ops when, in fact, they are not.
I have no questions, and I merely want to say to you that you

obviously are thoroughly objective and sincere in your presentatoin.
Mr. SENDER. In your statement, Mr. Steffen, you state:
Therefore, I can see no reason for restricting the exemption as it now appears

in section 203(b) (5). Undoubtedly some bona fide cooperatives must make some
infrequent use of the exemption. In the future it will undoubtedly become more
and more necessary in order to operate a cooperative truck fleet at the lowest
cost.
Do I correctly interpret this statement to mean that you foresee

an increase of such hauling in the future?
Mr. STEFFEN. Not in the area of the type of cooperative, the size

of cooperative, that I am talking about. I am thinking in terms of
the smaller cooperative that may have to resort to an occasional bit
of transportation of this sort. But a smaller cooperative does not have
the time to go out and spear for this kind of business.

After all, what is the major business of these cooperatives? It is to
market goods, and it is to purchase supplies for them. And if they
devote most of their effort to that and getting the supplies when they
are needed, they are not going to have time to go out and spear all
kinds of traffic like this and run a transportation business. The
transportation end of the cooperative business is not the kind of a
business that is lucrative. It gets to be expensive.
And as is indicated by the figures that I have quoted here for Farm

Bureau Services, they resort to a terrific amount of regulated carrier.
In fact, I spoke to the men in charge of the transportation department
of this organization. They wished they could resort to it entirely if
the service could be rendered. But this is impossible in a farmer area.
It just does not lend itself to rendering the service by regulated
transportation.

83-442-67-12
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Sometimes it is a matter of equipment. Sometimes it is a matter of
roads. Sometimes it is a matter of inaccessibility to where deliveries
have to be made. And it is not profitable either for a great deal of
regulated carriage. And so we have to fill the void. Sometimes it is
expensive.
Senator LAUSCHE. Thank you very much, Mr. Steffen.
Mr. STEFFEN. Senator Lausche, I might make a comment.
I was very much interested in the testimony of the Department of

Agriculture. I just got ahold of that preliminary summary of their
speech, and I was interested in the statement that the gentleman made
in supporting the policy that the national council has enunciated.
I might say, Senator Lausche, I appeared before you back in 1958

at which time I was the chairman of the transportation committee
of the national council. I did work on this proposal that Mr. Har-
manson suggested to you, and we gave ample consideration to that
situation.
And I do want to say that, having worked on it, I am convinced

that this might be an easy way to get at the facts and figures as to who
in the world are these organizations that seemingly are what I consider
flouting the intent of the law by masquerading as pseudocooperatives.
I think this is a way to get at it. And once you get at it, then maybe if
it takes another step, this is the thing to do.

Senator LAUSCHE. Thanks very much.
Mr. Taylor Merriman, traffic manager of the Tri Valley Growers of

San Francisco, Calif.

STATEMENT OF TAYLOR MERRIMAN, TRAFFIC MANAGER, TRI
VALLEY GROWERS, SAN FRANCISCO, CALIF.

Mr. MERRIMAN. Mr. Chairman.
Senator LAUSCHE. Yes, Mr. Merriman.
Mr. MERRIMAN. I have a fairly short prepared statement I would

like to have the privilege of reading if I may.
Senator LAUSCHE. You may.
Mr. MERRIMAN. My name is Taylor Merriman. I am traffic manager

of Tri Valley Growers. Tri Valley Growers is a farmer cooperative with
a membership of approximately 500 growers organized under the
Agricultural Marketing Act of 1929, as amended. We process and mar-
ket the products of our members on 6, worldwide basis. Our home office
is located at 100 California Street, San Francisco, Calif. We appreciate
the opportunity to present our views on S. 752 to your committee.

Before outlining our specific objections to the provisions of the
proposed bill, we would like to discuss the basic issues which we
believe have been presented for decision.
We do not sanction operations which claim but are not entitled to

the partial exemption provided by section 203(b) (5) of the Interstate
Commerce Act. We support the ICC in its enforcement of the laws
which it has the duty to administer and we appreciate their problems
m dealing with illegal operations that claim co-op exemption. We
know there are transportation co-ops which are not bona fide under
the definition of "cooperative associations" as set forth in the Agri-
cultural Marketing Act and the Capper-Volstead Act. These illegal
operations should be stamped out and, since they also hurt bona fide
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agricultural co-ops and federations of co-ops, we believe in and support
the ICC in its enforcement.
We currently belong to four cooperative trucking associations which

we believe qualify under the Agricultural Marketing Act. We engage
in cooperative transportation to assist in the marketing of the products
of our members for the reason that:
(a) Cooperative trucking is more economical.
(b) Adequate common carrier service is not available for complete

needs.
(c) It provides greater flexibility.
(d) Better service to customer.
Statistics of operation: Interstate movement indicates that we uti-

lize regulated motor carriers to the extent of 2 percent of our total
shipment, 87 percent by rail, 3 percent by regulated water carriers,
5 percent by cooperative trucks, 3 percent by other.
There is no question that transportation is an important link in

agricultural marketing. The movement ot U.S. farm products by rail
and truck to domestic markets costs in excess of $5 billion, or 10
percent of the total food marketing bill. Including air and water
transportation, containers and packaging materials, the costs of do-
mestic transportation are estimated to constitute more than one-third
of the total marketing bill for food products.

Transportation is particularly important in marketing agricultural
commodities produced in the West. Many factors account for its im-
portance. Agricultural production is more specialized than in most
other areas of the country. Great distances separate California from
the Nation's major population centers. Less than one-sixth of the
Nation's inhabitants live in the 11 Western States. It has been esti-
mated that California canners produce 32 percent of the Nation's
canned vegetables and 59 percent of the country's canned fruits.
There is no question that innovations in transportation are putting

the small firm at a competitive disadvantage relative to the large firm
capable of exploiting the advances in transportation technology. The
impact of these changing technologies is moving throughout the food
distribution system, affecting the smaller firms adversely.
The small business that experienced no great cost disadvantage in

the past when all firms paid rates based on 40,000-pound shipments
now laces higher costs relative to larger firms paying rates based on
larger shipments, multiple-car shipments, elaborate distribution sys-
tems, et cetera. The capital requirements necessary to utilize the larger
cars are, by themselves, serious obstacles to small businesses. The
costs of attempting to meet the need for an increase in the size and
quality of handling facilities could be economically fatal to the firm
lacking adequate volume.

It is the small buyer whom we generally serve through cooperative
trucking, providing good service at reasonable cost and enabling him
to compete with larger competitors.
Changing transportation emphasizes the need for group action and

coordination which cooperatives afford. Should farmers not be per-
mitted to sell their products as economically as possible through
cooperative effort, not only in production and im.arketing, but also
transportation? Should artifical legislative barriers be erected to
hamper them in their efforts? We think not.

It is evident that we have emerged from a period of relative stability
of technological factors affecting marketing of farm products. The
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future is difficult to predict with any degree of accuracy. One thing
is certain, how ever; legislation that has stood the test of time, such as
section 203(b) (5), should not be changed merely because it is not to
the liking of certain interests.
We believe as did the Supreme Court that the court's decision in.

Northwest Agricultural Cooperative Associatton,, Inc. v. Interstate Com-
merce Commission, 350 F. 2d 252 (9th Cir. 1965), was a just decision.
In that case the Court held that a cooperative association as defined
in the Agricultural Marketing Act can lawfully transport for hire in.
its truck non-farm-related commodities to the extent that such opera-
tion is necessary for and incidental to the performance of its primary
agricultural activities.
We believe that there is no need or justification for amendment of

section 203(b)(5). The door has not been opened for cooperative
associations to enter into the general transportation business by the
decision of the Ninth Circuit Court of Appeals in the Northwest case
as alleged by some. The language of the court made this quite clear.
It defined what is meant by the terms "incidental to" and 'necessary
for" carrying out the cooperatives' primary agricultural functions.

It said that such transportation is 'incidental" to the cooperative's
primary agricultural activity when:

Limited to (use of) otherwise empty trucks returning from hauling member
farm products to market, and producing a small return in proportion to * * *
(The cooperatives) income from trucking farm products and farm supplies.

In like manner, the court stated that transportation of nonfarm
related products is "necessary" when "it is not economically feasible
to operate the trucks empty on return trips, and * * * [where] the
additional income obtained is no more than that required to render
performance of the cooperative's primary farm transportation service
financially practicable."

It is evident, therefore, that the exemption provided by section
203(b)(5) does not open the way for agricultural cooperatives to
engage in unrestricted competition with regulated carriers as has been
contended.
It is our belief that supporters of the proposed legislation hope to

gain an economic advantage that they do not now have by making it
unfeasible for cooperative trucking to be carried on at all.
We feel that limited operation of cooperative association trucks

serving their farmer member needs, including the transportation of
nonfarm related products on the backhaul, where necessary, is in full
accord with congressional policies relating both to administration of
the Interstate Commerce Act set forth in the national transportation
policy and in the policy for effective merchandising of agricultural
commodities in interstate commerce contained in the Agricultural
Marketing Act of 1929.
Farmer cooperatives have an obligation to market all the products

their members produce and turn over to them for marketing. Tram-
portation is engaged in where the farmers themselves through ti e
management of their associations regard it as a necessary incident to
proper performance of their primary agricultural functions.
In weighing the justification for the present scope of the exemption,

it should be noted that it has been a part of the Motor Carrier Act
since its enactment in 1935. This has not hampered the growth of
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regulated rail and highway carriers. Both have enjoyed phenomenal
growth and prosperity.
The proposed bill would vest the ICC with authority to rule that

any cooperative association transporting its own or its members'
products to market in a truck controlled and operated by it, could not
under this exemption transport a single payload of nonfarm related
products on the backhaul. We insist that qualified agricultural
cooperatives and federations of such cooperative associations should
continue to have the statutory right to render a transportation service
in trucks controlled and operated by qualified agricultural cooperatives
in order to provide for the essential transportation needs of farmers
through their cooperatives. Such right should not be hampered by
restrictions that could make it uneconomical for cooperative associa-
tions to carry on this essential function.
In summary, we emphasize our willingness to cooperate in con-

structive efforts to eliminate abuses and illegal operations attempted
under this exemption. At the same time, we shall oppose all such pro-
posals such as S. 752 now before your committee designed to impede
bona fide farmer cooperatives in performing their authorized functions.

Senator LAUSCHE. Thanks very much for your help.
Mr. Sender, do you have some questions?
Mr. SENDER. Yes, sir.
With respect to your mention of bona fide farm cooperatives, you

refer to four cooperative trucking associations which you currently
belong to. What are their names?
Mr. MERRIMAN. Northwest Agricultural Cooperative Association,

American Farm Lines, National Farm Lines, and. Agricultural Trans-
portation Association of Texas.
Mr. SENDER. Do you continue to use ATA of Texas despite the

Commission's order against them?
Mr. MERRIMAN. ATA of Texas is operating at present under an

appeal, a corporate appeal I understand. And we do continue to use
them, yes, sir.

Senator LAUSCHE. Do you construe the Northwest case to give
authority only to carry nonmember goods on backhauls, or also on
forward hauls?
In paper, you emphasize backhauls.
Mr. MERRIMAN. I quoted the language from the decision, and I

think the wording was used in the court decision.
Senator LAUSCHE. You heard what Mr. Girard said? He thought

that it authorized nonmember carriage both outward and backward.
Mr. MERRIMAN. Yes, I heard that.
Senator LAUSCHE. Now, just one thing: The Northwest case did

reverse what the interpretation of the Interstate Commerce Commis-
sion was of section 203(b) (5) for many years, is that not a fact?
Mr. MERRIMAN. Yes.
Senator LAUSCHE. And so that the statement that 
Mr. MERRIMAN. I am not sure there has been a clean-cut decision.

Prior to the Northwest case, there have been previous cases such as
the Jamison case and Cache Valley case, but I do not think they were
clean-cut decisions.

Senator LAUSCHE. But the Commission's interpretation was different
than that of the court.
Mr. MRRRIMAN. Yes, sir.
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Senator LAUSCHE. And the decision of the court extendlEsd the lati-
tude of the right of cooperatives to carry cargoes in their transporta-
tion service.
Mr. MERRIMAN. That is right. It clarified a point that might have

been somewhat obscure.
Mr. SENDER. In the Northwest case the Court of Appeals said as

follows:
The return hauls enjoined are "connected with farm operations," for they are

incidental and necessary to the effective performance of Northwest's Farm Service.
This retwn haul transportation therefore did not deprive Northwest of its essential
character as a "cooperative association" under the Agricultural Marketing Act.

Senator LAUSCHE. Thanks very much.
Mr. MERRIMAN. Thank you.
Senator LAUSCHE. Mr. Francis J. O'Rourke attorney at law

Washington D.C. representing the National Tax Equality Associa-
tions.
Mr. O'Rourke if you will proceed.

STATEMENT OF FRANCIS J. O'ROURKE, ATTORNEY AT LAW,
WASHINGTON, D.C., ON BEHALF OF NATIONAL TAX EQUALITY
ASSOCIATION, INC.

Mr. O'ROURKE. Good morning Mr. Chairman and members of the
subcommittee.
My name is Francis J. O'Rourke. I am an attorney and member of

the bar with offices at 820 National Press Building, Washington, D.C.
I appear for the National Tax Equality Association, Inc. This organi-
zation represents some 7,000 businessmen who face unfair competition
in the marketplace as a result of inequitable Federal legislation, par-
ticularly in the areas of taxation and regulation. I wish to submit our
association's brief statement in opposition to S. 752.
The problems arising from the unfair competitive advantage that

cooperatives derive from their privileged tax status and from various
other privileges accorded them by the Federal Government are not
new. However, to many firms in the trucking industry the recent
developments in the regulatory exemption of agricultural business
enterprises engaged in trucking, which choose to call themselves
cooperatives, are new and wholly unwarranted.
Farmer cooperatives have been exempted from the Interstate

Commerce Commission's economic regulation by the Motor Carrier
Act of 1935. As you know, this exemption caused no trouble as long
as the cooperatives operated on the same basis as unregulated private
carriers. But when the cooperatives began to backhaul products for
nonmembers, the regulated carriers found that in many cases they
could not compete economically with the cooperatives. A decision
handed down by the U.S. Court of Appeals for the Ninth Circuit in
the Northwest Agricultural Cooperative Association v. Interstate Com-
merce Commission (1965), which permitted cooperatives to backhaul
for nonmembers, brought this situation about.
In this case the circuit court, reversing the lower court, held:
* * * On the uncontradicted facts Northwest's transportation of non-farm

products and supplies was incidental and necessary to its farm-related trans-
portation both in character and in amount—incidental because limited to other-
wise empty trucks returning from hauling member farm products to market, and
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producing a small return in proportion to Northwest's income from trucking
farm products and farm supplies; necessary because it is not economically feasible
to operate the trucks empty on return trips and because the additional income
obtained is no more than that required to render performance of the cooperative's
primary farm transportation service financially practicable.

As a result of this new interpretation unregulated farmer coopera-
tives now engage for-hire to nonmembers to transport goods in any
volume so long as that volume does not exceed an amount approaching
50 percent of their total business. Why should not all unregulated
private carriers be entitled to the same backhaul privileges accorded the
cooperatives under this decision? After all, they are subject to the
same economic circumstances and limitations as the cooperatives
are. Aside from the injustice of the situation there is a loss to the
economy when the unregulated private carriers are forced to return
without cargoes.

Because of this comparatively new advantage gained by the cooper-
atives they are making great inroads into the regular commercial
business of the whole trucking industry. The freedom from regulation
and ratemaking of cooperatives that engage for hire in transporting
goods has enabled them to set rates far below those of their regulated
competitors, with serious loss of business volume to the latter. The
unfair aspect of this type of competition is reflected in the policy of
the Defense Department whereunder it solicits the services of trucking
cooperatives.
Intending to remedy the situation, the Interstate Commerce

Commission has recommended that the Interstate Commerce Act be
amended. The proposals are contained in Senate bill S. 752.

S. 752, in amending section 203(b) (5), expressly states that for
cooperatives providing for-hire transportation to nonmembers the
exemption applies only when the commodities transported consist of
"farm products, farm supplies, or other farm related traffic." It is our
understanding that there are no clear-cut definitions of what constitute
"farm products, farm supplies, or other farm related traffic." It is
our opinion that such terms give farmer cooperatives almost carte
blanche to backhaul because of the broadness of their application,
especially since the exemption is extended to cooperatives as they are
broadly defined in the Agricultural Marketing Act of 1929. This is
manifestly unfair and discriminatory.
These terms include many items that normally are not associated

with agriculture but have come to be recognized as products or supplies
handled by farmer cooperatives. Many cooperatives process agricul-
tural produce for the final consumer market and, of course, transport
these items to their destination. In general, such items fall within the
term "farm products" and therefore it must be assumed that the term
"farm products," as contained in the recommended legislation, un-
doubtedly would include almost any food item that appears on the
shelves of any supermarket. Similarly, the term "farm supplies" has
come to include not only seed and fertilizer but such items as con-
tainers, sprays and dusts, farm machinery equipment, building
materials, petroleum products, hardware, and in general any items
used on the farm. Many farm supply cooperatives also furnish such
items as groceries, meats, and other consumption goods to their
members, which, at least to the extent that they are consumed by
hired labor, constitute "farm supplies." Some farm supply stores even
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sell automobiles, trucks, and other goods whose definition as "farm
supplies" would depend on the destination of the product. We are of
the opinion that since farm supply stores handle these items they
must be encompassed by the terms used in this proposed legislation.
"Farm products, farm supplies, or other farm related traffic" when
carried for noncooperative firms are just as competitive, so far as
regulated transporters are concerned, as any other products.

It is impossible to condone any exemption that permits unregulated
cooperative corporations to compete with firms that are highly regu-
lated as to rates and other matters. If cooperative truckers can trans-
port for any one at all those products normally hauled for coopera-
tives' members, then there is only a step more needed to permit un-
regulated private carriers to do likewise under the principle of eco-
nomic need, as laid down by the Northwest decision. If that should
happen, then the purpose of the Interstate Commerce Commission in
this whole area would be completely muted, and those firms that have
to conform to regulation will be completely at the mercy of those that
do not.

S. 752 would not accomplish what the Interstate Commerce Com-
mission hopes to accomplish by its enactment. It does not face up to
the real issue involved in the cooperatives' present competitive ad-
vantage. The cooperative corporations involved in trucking are
regular business concerns, and having all the attributes of business
concerns they should be treated precisely as other businesses are
treated. The bill fails to recognize the broad interpretations of co-
operative law that now favor these organizations. In fact, there may be
many firms that masquerade as cooperatives, because they seek the
tax and other favoritisms that are mistakenly accorded to such
entities.

Cooperatives, although they are corporations, are virtually exempt
from the cooporation income tax. This gives them a tremendous
competitive advantage over the many ordinary corporations that
have to compete with them in the marketplace. There may once have
been some excuse for exempting cooperatives from taxation, when
most of them were small, local organizations, but it no longer exists,
because cooperatives—especially those that serve the farmer—have
become financially powerful big business.

Although the loss of revenue to the Federal Government from this
source is of some significance, because it has to be made up by a
somewhat greater burden on all who pay taxes, the ominous aspect
of the present privileged tax treatment of cooperatives is its destruc-
tive effect on many small private enterprises. Obviously, business
corporations that pay little or no income tax can amass capital,
grow, and expand at a far greater rate than similar, competing, but
fully taxed businesses. Because of this tax advantage, cooperatives
have been able to drive many noncooperative firms out of business
or force them through competitive pressure to sell out to the coopera-
tives. Solely on grounds of equity, this situation should be remedied.
We earnestly suggest that the subcommittee consider making

cooperative's trucking activities subject to the same regulations as
those applicable to other trucking businesses, if they engage in for-
hire transportation. We respectfully submit for your consideration
that any special privilege or exemption accorded cooperative cor-
porations to the detriment of their fully taxed and regulated competi-
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tors is inequitable and uneconomic, whether it involves their virtual
exemption from the income tax or their exemption from regulation in
the field of public transportation and in other areas.

Senator LAUSCHE. Mr. O'Rourke, thanks very much for your
help. I do have one or two questions that I would like to ask.

Will you elaborate upon what you seem to emphasize? And that is
if you grant this right to haul without regulation to co-ops so as to
insure an ability to exist and carry into effect their primary purpose
and deny a similar right to a private manufacturer who has his own
trucking fleet, delivers goods to a consignee and then goes back
empty—will you elaborate on that?
Mr. O'ROURKE. Yes, Senator, I would be glad to.
Well, it is our opinion that the Northwest decision is new law that,

introduces a new economic idea into regulatory law. That is to say,
the decision seems to be founded on the principle that economic
need equals exemption from regulation.
Now, going beyond that principle, as we see it, it seems to be

founded on the even broader idea that we should devote our national
activities toward the creation of the perfect economy. In a perfect
economy, operating at maximum efficiency, every factor in that
economy is fully utilized and is productive to its fullest extent.
So let us take the example of the private, unregulated carrier.

Let us use Sears, Roebuck, for instance, sends a truck from its ware-
house distribution center to a retail outlet. And it delivers its products
or the company products and returns empty to the warehouse.
Now, that truck is economically useless on a return trip. It is not,

producing anything. Its trip is a loss to the economy. It is also un-
regulated.
Now, under the Northwest case, why not extend the rationale of the

case to Sears, Roebuck and let them backhaul on that empty trip.
Senator LAUSCHE. Well, what do you say: to the argument that

has been advanced that the regulated carriers do not provide the
service? The farmers' income according to statistics has not kept up
with the income of other segments of the economy and that because of
these disadvantages they need this service for survival?
Mr. O'ROURKE. Well, I am not aware that the private regulated

carrier industry is not equipped to meet the farmer's needs in this area.
That may or may not be the case. I do not have any factual foundation
on which to answer that question either way.
As to the second part of the question that the farmer's income has

not kept pace with that of the rest of the Nation, this is an argument
that we have been hearing in this country since 1890. I do not know
whether it has been true consistently over the years. There has been
no question but what at various times in our economic history the
farmer's incoine has dropped way down in relation to the rest of the
Nation.
We undertook in the early thirties in this country many legislative

efforts to rectify that situation. I tend to doubt that statement.
If it is true, then I have a question to put in return to the people

who maintain it. If as the Department of Agriculture has asserted
the nonfarm, nonmember backhaul amounts to only 2.5 percent of
their total backhaul, then what is all the fuss about? If it is going to
correct such a slight inequity, why have we seen a parade of witnesses
here over the last 3 days fighting so hard to hang onto their miniscule
proportion of their haulage?
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So I am very skeptical of both statements. I would have to see
more in the way of statistics on that.
Senator LAUSCHE. Well, it is my own opinion that the farmer's

income has not kept up with the income of the other segments of the
economy. And I think it will fall back still farther with the unlimited
ability of organized groups in industry to make exorbitant demands,
raising the prices that the farmer has to pay for the goods that he
buys while the goods that he sells remain practically stationary in
price except the increase that falls upon that price through the costs
of transportation, distribution, servicing, and otherwise.
Now, you say you are opposed to 752. Are you opposed to it because

you feel it grants too broad a right to the co-ops?
Mr. O'ROURKE. No, sir; we are opposed to it because we feel it

does not go far enough. If you may recall, Senator, I appeared before
this very subcommittee last year in support of S. 1726, I believe it
was. At that time, I was of the opinion that the organization should
support the legislation because I viewed it as a kind of a thin edge of
the wedge or a piece of a larger loaf.
I think the very language I used was the enactment of 1729,

S. 1729, might open the way to further legislate what would bring
about competitive equality in the trucking business.

Well, I sold my association management on that idea. We have had
a year to study the problem, to reconsider our position. And we are
no longer prone to take quite that same direction.
I think the other organizations that have testified either in support

of this bill or in support of amending legislation, amending language,
to the present bill have also 
Senator LAUSCHE. I do not think you have understood my question.

You are opposed to this bill because it grants too wide a latitude to
the co-ops in hauling for nonmembers, is that correct?
Mr. O'ROURKE. We are opposed to it because we are afraid it might

codify Northwest to the extent that it would permit--
Senator LAUSCHE. Can you not answer my question?
Mr. O'ROURKE. Yes, sir.
Senator LAUSCHE. What is your answer to my question?
Mr. O'ROURKE. My answer to the question is 
Senator LAUSCHE. In other words, you want greater restrictions

upon the right of the co-ops to haul without regulation, to haul 
Mr. O'ROURKE. Yes sir.
Senator LAUSCHE. Now, then, Mr. Pinkney has introduced a bill

that would restore the law as it was prior to the Northwest case. How
does your association stand on that?
Mr. O'ROURKE. We would support the language that the ATA has

proposed.
Senator LAUSCHE. Mr. Harnianson has presented a bill that would

bring the co-ops within the control of the Interstate Commerce Com-
mission so that there would be a guarantee of keeping the pseudo-
co-ops out and the genuine co-ops protected. What is your view on the
Harmanson proposal—that is, the proposal of the National Council
of Farmer Cooperatives?
Mr. O'ROURKE. I have not discussed that proposal with the asso-

ciation management, and I would be reluctant to comment on it
speaking for them. Speaking personally, I might.

Senator LAUSCHE. Thanks very much for your help.
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Mr. O'ROURKE. Thank you, sir.
Senator LAUSCHE. We will keep the record open for a period of 1

week. And in the absence of a further order to the contrary, this will
conclude the hearings.
The meeting will stand adjourned.
(Whereupon, at 11:45 p.m., the hearings adjourned.)
(Subsequently the following statements and material was submitted

for the record:)

BOH. FRANK J. LAUSCHE,
U.S. Senate, Washington, D.C.
DEAR SENATOR LAUSCHE: We have reviewed the comments of the Comptroller

General on S. 752 as set forth in a letter dated March 21, 1967, to Chairman
Magnuson from the Assistant Comptroller General, Mr. Frank H. Weitzel, and
would like to submit for inclusion in the record the following comments on the
amendment to S. 752 proposed in the Comptroller's letter.
The proposed amendment deletes the words, "those vehicles are being used in

the transportation" on lines 7 and 8 of the bill, substituting in lieu the words
"the commodities transported consist." With this amendment the provisions of
S. 752 would then read as follows: "but, in transportation for non-members for
compensation, only when the commodities transported consist of farm products,
farm supplies, or other farm related traffic;".

In our opinion, this amendment is fully consistent with the intent of this legis-
lation and is desirable since it serves to make this intent much clearer. Therefore,
we support this amendment to S. 752.

Sincerely yours,

INTERSTATE COMMERCE COMMISSION,
Washington, D.C., July 25, 1967.

WILLIAM H. TUCKER, Chairman.

INTERSTATE COMMERCE COMMISSION,
Washington, D.C., September 20, 1967.

Hon. FRANK J. LAUSCHE,
Chairman, Subcommittee on Surface Transportation,
Committee on Commerce, U.S. Senate, Washington, D.C.
DEAR SENATOR LAUSCHE: This responds to your request, forwarded to us by

'Stanton P. Sender, Transportation Counsel for the Subcommittee, for the views
of the Commission on the legislative proposals of the National Council of Farmer
Cooperatives and the legislative proposals of the American Trucking Association,
Inc., supported by the American Association of Railroads. Both of these proposals
were offered at the hearings before the Subcommittee on July 24, 25, and 26 as
substitute measures for the Commission's bill, S. 752, which is designed to clarify
the scope of the exemption from economic regulation afforded agricultural co-
operative associations under section 203(b) (5) of the Act.
The alternative bill proposed by the Council would, in effect, codify the decision

of the Court in the Northwest case with a number of clarifying amendments:
(1) it would make it clear that a cooperative's transportation of property other
than (a) its own and that of its members, (b) farm products and farm supplies
for nonmembers, and (c) commodities exempt under section 203(b) (6) of the Act,
shall be limited to that which is incidental to its primary transportation operation
and necessary for its effective performance; (2) it would require a cooperative
intending to transport property other than its own and that of its members, farm
products and farm supplies for nonmember farmers, and commodities exempt
under section 203(b) (6), to notify the Commission by mail of its intent to trans-
port such other property prior to commencing such other transportation•

' 
(3) it

would clarify the member-nonmember equation now set forth in the Agricultural
Marketing Act by providing that the cooperative shall not transport for-hire in
any fiscal year a quantity of property for nonmembers (including U.S. Govern-
ment property) which in the terms of either revenue or tonnage exceeds the total
•quantity of property it transports for itself and its members in such fiscal year;
and (4) it would amend section 220 of the Act so as to give the Commission the
indisputable right to inspect the books of cooperatives required to give notice to
the Commission pursuant to the amended section 203(b) (5).
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For convenience, each of the four proposals of the Council is discussed separately
below.
The Northwest decision concerned a cooperative engaged solely in the perform-

ance of transportation, and the Court's finding there that Northwest's trans-
portation of non-farm related traffic was incidental and necessary to its total
trucking operations might be construed at some future date to be limited to the
facts before the Court. In these circumstances, it is conceivable that a future
court test of the effect of the "incidental and necessary" test may center around
its applicability to a cooperative engaged primarily in processing and distribu-
tion and only incidentally in trucking activities. In such a situation, the non-farm
related transportation would be compared to the total business of the cooperative
(including processing, distribution and transportation), and that such a coopera-
tive would be able to perform a proportionally greater amount of non-farm
related transportation.

Although this proposal has merit in that it would foreclose such a future inter-
pretation, its effect is to sanction a situation wherein a cooperative may lawfully
transport for nonmembers such traffic as beer from a brewery to a beer distrib-
utor, steel from a manufacturer to its own warehouse or wholesale distributor,
and lumber from a mill to a manufacturer of mobile homes. It is to this trans-
portation that S. 752 is directed, and it is this transportation that the Council's
bill would perpetuate. We therefore do not favor this proposal.

Since we believe that the substantive test set forth in S. 752 for determining
the applicability of the exemption for nonmember traffic represents a sounder
approach than the above-discussed alternative proposed by the Council, we do
not favor the notice provision suggested by the Council unless this provision is
revised so as to be compatible with the provisions of S. 752. Although we do
not regard a notice provision as being essential, the Committee may wish to
consider the following provision as an amendment to S. 752.

Any such cooperative associations or federation of cooperative associations
which transport farm products, farm supplies or other farm-related traffic
for nonmembers shall notify the Commission of its intent to transport such
property prior to commencing such transportation.

Similarly, we believe that if the proposed modification of the member-non-
member business test is given consideration by the Committee, it should logically
be included as a further amendment to S. 752.
The Council's fourth proposal, designated as section 2 of its draft bill, would

amend section 220(d) of the Interstate Commerce Act so as to give the Com-
mission the indisputable right to inspect the books and records of these associa-
tions. This proposal is similar to section 2 of S. 1729 upon which the Commission
testified in the 89th Congress except that this right would be limited to the records
of those cooperatives required to give notice of their operations to the Commission.
It is our understanding that the purpose of this provision is to clarify the right
of the Commission to exercise visitorial powers over the records and books of the
associations required to give notice and, therefore, nothing in this provision would
derogate or otherwise affect the Commission's present powers to investigate
the activities of these associations under section 204(c) or to obtain access to
their books and records under section 205(d), whether or not the required notice
had been given, where it appeared that the activities of a cooperative were not
within the scope of the exemption. If our understanding is correct, we have no
objection to this provision, although we believe that the broader language of
section 3 of S. 1729 is a far more satisfactory approach to this problem.
The alternative bill proposed by ATA and supported by the railroads would

restrict the scope of section 203(b) (5) exemption to the transportation of:
commodities (1) owned by the cooperative association or federation; (2)
transported for members, .for compensation or otherwise, to he used in, or
necessary for, or produced by, farming operations when transported to or
from farmers or agricultural cooperatives; or (3) exempt under subsection
(6) hereof.

In essence the ATA alternative would prevent a cooperative from transporting
for nonmembers, on a for-hire basis, commodities other than those specifically
exempted from economic regulation pursuant to section 203(b) (6) of the Act;
and it would limit the transportation that it could perform for its members to
the movement of farm supplies ("commodities * * * to be used in * * *
farming operations"), farm products ("commodities * * * produced by * * *
farming operations"), or somewhat surprisingly, certain other farm-related traffic
("commodities * * * necessary for * * * farming operations"). In addition, its
members' transportation would be confined somewhat like the standard rejected
in the Jamestown case (Interstate Commerce Commission v. Union Federated Co-
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operative Transportation Association, 151 F. 2nd 403)" to movements to or from
farms or agricultural cooperatives."

For the reasons given below, we do not favor enactment of the ATA proposal.
In our judgment, this proposal does not take into consideration the need for accom-
modating a strong and long-standing Congressional policy to preserve and en-
hance the agricultural sector of our national economy with a policy designed to
preserve and enhance a vigorous and economically strong transportation system.
The practical effect of this proposal would be to seriously limit the basic purpose
of this exemption—that of furthering the objective of permitting the farmers to
efficiently and economically market his products. While we share the concern of
the regulated common carriers that the expanded non-farm use of agricultural
cooperative trucking by nonmembers, if not subject to some checks, poses a
serious threat to the economic well-being of the Nation's regulated common
carriers we do not believe that a case has been made for the drastic action pro-
posed by ATA.
In our opinion, the substantive limitation of nonmember traffic to "farm

products, farm supplies, or other farm-related traffic" in S. 752 strikes a balance
between a more severe limiting of the exemption and the possibility of further
enlargement of the exemption is fair to all interests concerned and provides a
workable and enforceable standard. In particular, we wish to point out that the
term "other farm-related traffic" in S. 752, over which some of carriers' witnesses
expressed concern as being overly vague, means, in our opinion, that the com-
modities involved must be "used in or necessary for farming operations"—a
definition identical to that used by the witness for ATA in explaining section 2
of the ATA proposal.
In sum, we have no objection to the alternative proposal suggested provided

it is modified along the lines suggested so as to be compatible with S. 752. We do
not favor the ATA proposal for the reasons given above.

Sincerely yours,
WILLIAM H. TUCKER,

Chairman, Committee on Legislation.

OFFICE OF THE SECRETARY OF TRANSPORTATION,
Washington, D.C., September 20, 1967.

Hon. FRANK J. LAUSCHE,
Chairman, Surface Transportation Subcommittee,
Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: You have requested the further views of this Depart-

ment with regard to S. 752, a bill to amend section 203(b) (5) of the Interstate
Commerce Act to clarify this exemption with respect to transportation performed
by agricultural cooperative associations for non-members.

Specifically, our views were sought with regard to the suggestions made con-
concerning the exemption by railroad and trucking interests, on the one hand,
and by the National Council of Farmer Cooperatives on the other. The railroad
and trucking interests have recommended limiting the exemption to the trans-
portation of commodities owned by the cooperative association or federation; to
transportation only for members of the cooperative if such commodities are to
be used in, or necessary for, or produced by, farming operations, and only when
such commodities are transported to or from farmers or agricultural cooperatives;
and to commodities the transportation of which is exempt under section 203(b) (6)
of the Interstate Commerce Act.
The National Council of Farmer Cooperatives has indicated that it would sup-

port legislation requiring those claiming the section 203(b) (5) exemption and
transporting for-hire in interstate commerce property other than that of their
members, incidental transportation of property of non-member farmer patrons,
and commodities exempt under section 203(b) (6) to notify the ICC of such
transportation, and authorizing the ICC to inspect records pertaining to such
transportation. The Council further indicated that it would support legislation
providing that for the purpose of section 203(b) (5) only and without amending
the Agricultural Marketing Act of 1929, as amended, motor transportation per-
formed by a cooperative association or a federation of cooperative associations
for or on behalf of the United States or an agency or instrumentality thereof shall
be considered as non-member business and only the motor transportation in
terms of either revenue or tonnage should be considered in determining member
and non-member business under section 203(b) (5).
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In the comments of the Department of Transportation of July 24, 1967, this
Department indicated its belief that, with one exception, amendment of section
203(b) (5) was inappropriate. We did indicate that we would have no objection to
a clarifying amendment which would specify that the transportation of property
for the U.S. Government or any of its agencies is to be considered non-member
business under the Agricultural Marketing Act. We adhere to our prior view in
this respect. With regard to the further suggestions advanced by the various
interests the substance of these approaches has been previously considered by
this Department and were rejected. The Department continues to believe that
these suggestions serve no sound public purpose and, moreover, would be inimical
to the continuance of efficient and economic operations. In this respect, we would
draw an analogy to our views favoring the proposed expansion of the water
carrier bulk exemption as contemplated by S. 1314. It has been demonstrated by
recent Department of Agriculture figures and data that transportation by agricul-
tural cooperatives is extremely minor and limited by any comparison to total
trucking and rail transportation in the Nation. Moreover, the present exemption
is consistent with Congressional intent and has not been Aused to the significant
detriment of regulated carriers.
The Department would urge the Committee to consider the present exemption.,

subject to the single amendment we have urged previously, as a statute particu-
larly designed to meet the needs of agriculture and those of the regulated for-hire
transportation industry.

Sincerely yours,

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

JOHN L. SWNEY,
Assistant Secretary for Public Affairs.

OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., September 22, 1967.

DEAR SENATOR: This is in response to your request for the views of the Depart-
ment of Justice on S. 752, a bill "To amend section 203(b) (5) of the Interstate
Commerce Act to clarify this exemption with respect to transportation performed
by agricultural cooperative associations for nonmembers."

Section 203(b) (5) exempts from Interstate Commerce Act economic regulation,‘4. . . motor vehicles controlled and operated by a cooperative association as
defined in the Agricultural Marketing Act. . . ." In Northwest Agricultural'
Cooperative Association v. Interstate Commerce Commission 350 F. 2d 252 (1965)
cert denied 382 U.S. 1011 (1966), the court of appeals held that this exemption
encompassed an agricultural cooperative's incidental and necessary transportation
of non-agricultural commodities for persons not cooperative members, on trucks
returning to origin from trips carrying agricultural products to market.

S. 752 would amend subsection 203(b) (5) to limit the cooperatives' exemption so,
that cooperatives' trucks could carry for nonmembers only "farm products, farm
supplies, and farm-related traffic." The result would be to abrogate the holding in
the above case.
In our view, unregulated transportation by cooperatives appears to have been

efficient, and to have served the public and agricultural cooperatives well. Such
transportation is aided by incidental and necessary transportation of nonagricul-
tural products for persons outside the cooperatives. The administrative and pro-
cedural steps involved in regulation of such transportation while other coop activi-
ties are unregulated would probably tend to make such transportation less useful
to cooperatives. Second, the competitive and diversionary impact of cooperative
operations on common carriage under the guidelines of the Northwest case would
appear to be limited. Such cooperative operations would pose no serious threat to
the viability of the common carrier system. Third, such competitive impact,
though limited, may have desirable results in providing a means of measuring and
stimulating efficiency in regulated common carrier operations.
For the foregoing reasons, the Department of Justice does not favor the en-

actment of S. 752.
The Bureau of the Budget has advised that there is no objection to the sub-

mission of this report from the standpoint of the Administration's program.
Sincerely,

WARREN CHRISTOPHER,
Deputy Attorney General.
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STATEMENT OF E. M. NORTON, SECRETARY, ON BEHALF OF THE NATIONAL MILK
PRODUCERS FEDERATION

THE FEDERATION

The National Milk Producers Federation is a national trade association. Itrepresents dairy farmers and the dairy cooperative associations which they ownand operate and through which they act together to process and market, in theirown plants on a cost basis, the milk and butterfat produced on their farms.
The Federation was organized in 1916 and has represented dairy farmers andtheir cooperatives in the Nation's capital for more than 50 years.
Practically every form of dairy product produced in the 'United States in anysubstantial volume is produced and marketed through dairy cooperatives repre-sented through the Federation.
These are farmers' ooperatives, exempt under section 203(b) (5) of part II of theInterstate Commerce Act and qualified under the Agricultural Marketing Act(12 U.S.C. Sec. 1141j).
These cooperatives are owned and controlled by the farmers they serve, and

they are operated for the mutual benefit of such farmers. The cooperatives
themselves can take no profit; and all earnings or savings made in the marketing
of milk and dairy products, including any savings made in transportation, inure
to the benefit of the farmers.
Dairy cooperatives are primarily marketing associations. However, many of

them operate supply divisions through which supplies are purchased on a co-
operative basis for their farmers.

WHY AGRICULTURAL EXEMPTIONS?

The theory of the Interstate Commerce Act is quite opposite to that of free
competition. Under the act, rates and routes are regulated, competition is
restricted, and the transportation business is channeled to selected operators with
the objective of providing dependable service by a limited number of strong
carriers.
In the unregulated area, rates and adequacy of service are determined by factors

of vigorous competition.
It should be emphasized that the issue involved in this hearing is strictly one

of competition. The exempt operators are subject to the safety regulations of
the Commission. The Commission and the regulated carriers are seeking to restrict
the competition provided by the exempt operators.
When the motor carrier part of the Interstate Commerce Act was passed in

1935, agricultural leaders asked that rates and routes in the agricultural field
be left unregulated and subject to open competition. This Congress granted, with
language broad enough to permit some incidental back-hauling of general freight
on trucks used for hauling agricultural products to market, in the interest of
economical use of equipment.

This program has operated effectively for more than 30 years. The great
majority of truck operations are regulated to accomplish the objective of the
Interstate Commerce Act. At the same time, a very small percentage of total
operations have remained uncontrolled and subject to competition in the agri-
cultural field. This has resulted in lower rates and more flexible service to farmers
which is the objective Congress intended to accomplish by the exemption.
A study made by the Department of Agriculture in 1958 (Marketing Research

Report No. 224), concerning the trucking of poultry, indicates that rates were
approximately one-third less during a period when such trucking was unregulated
as compared with a period when rates were regulated.
A similar study in 1959 (Marketing Research Report No. 316), concerning the

trucking of frozen fruits and vegetables, indicates rates approximately one-fifth
lower under free competition as against a regulated period.

In both cases, processors reported that service had improved during the period
when the trucking was unregulated.
The National Milk Producers Federation opposed regulation of trucking in the

agricultural field in 1935 when the basic law and the agricultural exemptions
were first enacted. Lower costs of marketing agricultural products and greater
flexibility of service were two of the points stressed in favor of exemptions for
agriculture.

Thirty years of experience with part II of the Interstate Commerce Act and
with the agricultural exemptions have not changed our position. During this
period, we have consistently defended the exemptions against attacks upon
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them by the Interstate Commerce Commission and the regulated truckers. As
recently as last November, our membership reaffirmed support for the agricultural
exemptions.

DAIRY COOPERATIVE TRUCKS

In a study made by the Department of Agriculture in 1963 (General Report
109), dairy cooperatives accounted for about one-third of all trucks reported by
marketing cooperatives. This is partly due to the local retail delivery operations
of many dairy cooperatives.
About half of the dairy cooperatives operate trucks. About 6 percent of them

had fleets of over 25 trucks. About 25 percent of the dairy cooperatives trucks are
rated at 25/2' tons and over. Seventy-four percent of the dairy cooperatives had
no over-the-road trucking operations.
A follow-up study made by the Department of Agriculture in 1964 (General

Report No. 121), is not broken down into type of cooperative. However, it shows
that trucks operated by farmers' cooperatives had back-hauls on about one-fifth
of their trips and that about 93 percent of the back-hauls were the cooperatives'
own goods. The study indicates that general freight accounted for about 0.9 of 1
percent of the back-haul trips.
The study also shows that farmers' cooperatives are good customers of the

for-hire motor-truck and rail carriers. Nineteen large cooperatives which operate
trucks spent $100 million on transportation in 1962; $86 million of this went to
•the for-hire carriers with about $12 million incurred for transportation in the
cooperatives' own trucks.
In the case of dairy cooperatives, much of the equipment is not suitable for

back-hauling general freight; and, as indicated above, much of the space available
on back-haul is needed for the goods of the cooperative.
But to the extent that dairy cooperatives can back-haul general freight and

thus reduce the overall cost of transporting farmers' commodities to market we
want to retain the exemption which Congress provided.
Running trucks empty on return trips would be a needless waste of resources

which Congress ought not to condone or require.

0.00027 OF 1 PERCENT

The volume of trucking involved in this hearing is estimated at 0.00027 of 1
percent of total trucking operations.
There are two fairly recent studies made by the United States Department of

Agriculture which bear upon the volume of trucking operations performed by
farmers' cooperatives. These are General Report 109, issued in February 1963,
and General Report 121, issued in June 1964. Both are reports of actual surveys
made by the Farmer Cooperative Service.
These reports have been cited by proponents of legislation attacking the agri-

cultural exemptions to emphasize the fact that as of January 1, 1961, cooperatives
were operating an estimated 33,000 motor-trucks.

Failure to regulate these trucks, proponents have argued, would impair the
transportation industry of the country and cause great hardship to regulated
carriers.
The reports show that in the 10 year period 1951 to 1961 the number of trucks

operated by cooperatives increased about 18 percent as against an increase in
total truck registrations of about 32 percent.
The relative proportion of trucks operated by cooperatives is therefore decreas-

ing, and the relative proportion of trucking business done by cooperatives today
is probably less than the proportion indicated by the surveys.
In terms of trucks registered, the surveys show that in 1960, less than .3 of 1

percent of total trucks registered were operated by cooperatives.
Truck mileage of all farmers' cooperatives in 1960 was estimated in the reports

at about 0.5 of 1 percent of all truck mileage over rural and urban roads.
Out of the 0.5 of 1 percent of cooperative truck mileage, about 72 percent was

local pick-up and delivery and movements from farms to local concentration
points. In the case of dairy cooperatives, which account for a large proportion
of total cooperative trucks, this would be hauling from farm to plant and on
local home and store distribution routes. This type of operation is not involved
in this proceeding.

Only about 28 percent of the cooperative trucking operations are over-the-road
trucking.

Information obtained from 18 of the larger cooperatives doing over-the-road
trucking shows that the cooperatives had back-hauls on about 21.8 percent of



189

their trips. Smaller cooperatives would probably have less back-hauls, because
their operations would be more irregular and back-hauls would be more difficult
to arrange.
In 92.9 percent of the back-hauls, the cooperative was hauling its own goods.

Goods of other cooperatives accounted for 5.9 percent of the back-hauls and exempt
agricultural commodities for .3 of 1 percent. Back-hauls of the type complained
about at this hearing, nonagricultural supplies hauled for nonmembers, accounted
for only .9 of 1 percent of the back-haul trips.

Putting these figures together, we come up with the conclusion that the type
of hauling done by farmers' cooperatives, about which the Interstate Commerce
Commission and the regulated truckers are concerned, is approximately 0.00027
of 1 percent of the total trucking operations of the country.

Certainly this does not show any abuse by farmers' cooperatives of the agricul-
tural exemption granted them by Congress.

Neither does it show any need for remedial legislation.
It has been suggested that, nonmember, nonagricultural back-hauls by farmers'

'cooperatives may increase following the decision in the Northwest Agricultural
Cooperative case.
The over-the-road mileage of farmers' cooperative trucks is only about 0.14 of

1 percent of total truck mileage. If every outbound load were matched with an.
inbound load of nonmember, nonagricultural freight, the business lost to regu-
lated carriers would still be only about 0.07 of 1 percent of total truck mileage.

Furthermore, the USDA surveys show that a high percentage of the back-haul
trips of farmers' cooperatives are used in transporting the cooperatives' own goods
and the goods of other cooperatives. These trips, of course, would not be available
for other freight. Also, in many cases, the equipment is not suitable for back-
hauling general freight, for example, milk tank trucks.

Although the volume of non-member, non-agricultural business handled by
farmers' cooperatives is a very infinitesimal part of total trucking operations, it is
important to these farmers' organizations to be free of regulation by the Interstate
Commerce Commission and to be able to do the most economical job possible in
transporting farmers' products to market.

All savings made by utilizing trucks of farmers' cooperatives for back-hauls are
passed back to the farmers, since the cooperative operates on a cost basis without
profit to itself.
Even though the pending legislation might open a relatively small hole in the

dike, we fear its passage would encourage the Interstate Commerce Commission
to intensify its attacks on the whole agricultural exemption.
The Commission has a long history of persistent and aggressive attacks upon

farmers and their cooperatives and on the agricultural transportation exemptions
granted them by Congress.

NONQUALIFIED COOPERATIVES

Practically all of the objections of the Commission and the regulated carriers
have been directed against the trucking operations of organizations which they
allege are not qualified cooperatives.
There is very little complaint against the back-hauls of qualified farmer coop-

eratives of the type which we represent. In fact, how could there be where the
percentage of general freight hauled by farmers' cooperatives is so very small.

Nevertheless, the legislation sought by the Interstate Commerce Commission
and the regulated truckers attacks directly the farmers' agricultural cooperatives.
Similar attacks in the past have been leveled against other parts of the agricultural
,exemptions.
We are concerned that the proposed legislation is merely another attempt, in a

long series of attempts on the part of the Commission and the regulated truckers,
to undermine the agricultural exemptions.
We hold no brief for nonqualified organizations which seek to avoid the regula-

tion of their trucking operations by claiming the cooperative exemption.
Such organizations are not protected under either the law or the court decisions.

They are subject to action by the Interstate Commerce Commission, and the
Commission has successfully maintained actions against them.
The Commission has complained that when one improper operation is stopped

the same men set up another organization and resume the same type of operation.
We are not aware that other agencies have en countered similar enforcement

.difficulties. An injunction against the officers would appear to be adequate to
put an end to similar operations under another name.

83-442-67 13
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In effect, the Commission is proposing that it be relieved of the burden of
proving ,that the guilty operator is guilty by requesting, instead, that Congress.
limit the operations of qualified agricultural cooperatives which are performing
efficient and economical transportation services for farmers.
The farmers' cooperative exemption should be left alone, and the Commission

should enforce the present law against nonqualified organizations which have
no valid exemption.

THE NORTHWEST CASE

At the hearing last year, the Commission relied heavily on the decision of the
United States Court of Appeals in the Northwest Agricultural Cooperative Associa-
tion case (350 F. 2d 252).
That decision, it argued, would permit a farmers' cooperative to haul non-

member, nonagricultural freight in unlimited amounts so long as the total non-
member business done by the cooperative did not exceed the total value of member
business.
• The court's opinion did not support such an interpretation of the case.

The court was quite specific, it seems to us, in limiting the volume of such
freight to that which is incidental to the agricultural objectives of the cooperatives.
The issue in the Northwest case was whether a farmers' cooperative hauling
agricultural products to market for its members could utilize its trucks on the
return trips to haul nonfarm related freight. The court held that such transporta-
tion was incidental to its agricultural objectives and therefore exempt from
economic regulation by the Interstate Commerce Commission,
The court said [emphasis added]:

"a cooperative would not be of the character contemplated by the statute if
its non-farm related business exceeded that which was necessary and incidental
to its farm-related business, and in no conceivable circumstances could non-farm
related business approach fifty percent of the total and remain incidental and necessary
to that which was farm-related."

"The construction which we give the term does not open the door to unrestricted
competition by exempt cooperatives with regulated carriers. If a cooperative
engages in transportation for hire which is not incidental and necessary to the
performance of an activity permitted by the Agricultural Marketing Act, it will
lose its status as a 'cooperative association' and its transportation activities will
be subject to economic regulation by the Commission under the Interstate Com-
merce Act."

Since the hearings last year on S. 1729, the Commission has reviewed its in-
terpretation of the Northwest case and has substantially modified its position.

Its present interpretation of that case appears in the decision of the full Com-
mission in the case of Cache Valley Dairy Association (No. MC—C-3876, decided
May 2, 1967) as follows:
"The guiding principle enunciated by Northwest is plain: a cooperative which

otherwise meets in all respects the requirements of the Marketing Act definition
lawfully may transport non-farm related traffic on a for-hire basis for non-members
to the extent and only to the extent that such non-farm-related transportation is
shown to be, as a matter of fact, incidental and necessary to the effective per-
formance of its primary farm related functions specifically authorized by that act."
As we have pointed out elsewhere in this statement, even if every outbound

load of agriculture products were matched with an inbound load of general freight,
the volume involved would be less than 0.07 of 1 percent of total truck mileage.

DISCRIMINATION

There have been suggestions to the general effect that a farmers' cooperative
in its back-hauling operations could discriminate in rates as between two com-
peting merchants, thus putting one of them at a substantial disadvantage.

While the rates charged by farmers' cooperatives are not controlled, we do not
believe this situation would ever occur, for the following reasons:

1. We do not know of any case where there was discrimination in rates, and no
• such instance has been cited.

2. There is no incentive for cooperatives to discriminate. They back-haul for
whoever has freight available at the time an empty truck is returning from an
outbound trip. These trips generally are not sufficiently regular, and space is
available often enough, to create any opportunity for discrimination.
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3. Any planned discrimination, or any agreement between the favored merchantand the cooperative to injure a competitor through discriminatory rates, would,
we believe, result in immediate action under the antitrust laws.

CORPORATION MEMBERS

There has been some discussion about whether a retail business corporationcould be a member of a farmers' cooperative and thus get exempt transportationrights for its general retail business freight.
The answer is that a corporation can be a member to the extent that it isengaged in farming.
In most cases, corporation members would be small family groups that have

incorporated.
But a corporation such as a bank, or a university, or a retail business corpora-

tion, could be a member of a cooperative if it owned a farm and participated on
a crop share basis in the operation of the farm.
Such a corporation would participate in the operations of the cooperative only

to the extent that it could market its share of the farm commodities produced on
its farm through the marketing facilities of the cooperative and could purchase
its farm supplies through the purchasing operations of the cooperative.

This would have no effect on the transportation question. The fact that a retail
business corporation might own a farm and be a member of a farmers' cooperative
with respect to its farm operations would give it no greater rights than it other-
wise would have with respect to transportation for its general retail business.
Any back-haul transportation it could use for general freight would depend on,
whether such hauling was incidental to the farm-related activities of the cooper-
ative and would not be increased by the fact that the retail corporation was a
member of the cooperative.
The only general trucking which a cooperative can perform and still be exempt

is that which is incidental to its primary agricultural objectives. Incidental general
hauling is not dependent on membership in the cooperative. It can be performed
for either members or nonmembers alike.

CONCLUSION

The right to back-haul general freight and thus make the most economical use
of transportation equipment is important to farmers' cooperatives. All savings
made in overall transportation costs through such back-hauls are passed back to
the farmers and result in lower transportation costs for moving agricultural
commodities to market.
The agricultural exemption is limited to qualified farmers' cooperatives. Non-

qualified operators have no exemption and are subject to action by the Interstate
Commerce Commission. Most of the complaints have been directed against
non-qualified operators. The present law provides a remedy for controlling such
operations, and it should be enforced instead of attacking the farmers' cooperatives.
The volume of non-member, non-agricultural freight hauled by farmers' coop-

eratives is estimated at 0.00027 of 1 percent of total truck mileage. This is much
too small to cause any adverse effect on the Nation's regulated transportation
system or to justify legislation for the benefit of the regulated carriers at the
expense of the American farmer.
The present system of regulating the great majority of truck transportation

but leaving transportation in the agricultural field subject to the benefits of
vigorous competition has worked well for 30 years, and it should be continued.
We, therefore, oppose the proposed legislation.

GRAIN & FEED DEALERS NATIONAL ASSOCIATION,
August 1, 1967.

Senator FRANK J. LAUSCHE,
Chairman

' 
Subcommittee on Surface Transportation, Senate Commerce Committee,

U.S. Senate, Washington, D.C.
DEAR SENATOR LAUSCHE: Membership in the Grain and Feed Dealers National

Association consists of more than 1700 grain and feed firms of all types and sizes,
including grain and feed marketing, merchandising and manufacturing operations..
Also affiliated with the National Association are 54 state and regional grain and
feed and fertilizer associations.
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In line with our "Policy Objectives," we support S. 752 and recommend its
enactment by Congress. These Policy Objectives which are approved by the
membership of the Association state in part that this National Association should:
"Strive for government role that will truly foster orderly competition in the

transportation of grain and grain products.
"Bring about fully equitable treatment by government of all firms in our

industry so as to foster a competitive marketing system.
"Oppose any legislation, executive order, administrative ruling or regulation

that would create discriminatory operational or ownership advantages for one
segment or group of the grain and feed industry to the detriment of another.
"Work for constructive legislation to correct inequities of government taxation

and financing procedures where they exist.
"Oppose preferential treatment offered to government when government is

engaged in competitive enterprises with the industry."
Enactment of S. 752 would establish co-ops on the same transportation basis as

independently-owned firms relative to transportation of their own products.
Cooperatives would still have the advantage of being permitted to haul for non-
members "farm products, farm supplies or other farm-related traffic."

Transportation is an important element of agricultural marketing. Grain and
feed firms consider a strong, dependable transportation industry a necessity.
Transportation of grain and feed products constitutes a significant cost item for
firms of all sizes in this industry.

Most grain and feed firms rely heavily on the regulated carriers as the backbone
of their transportation needs. It is unreasonable to think that the regulated carriers
can compete with those which are not regulated.

In the public hearings before your Subcommittee, numerous statements were
made that the unregulated co-op trucks were skimming off the cream of the freight
available for hauling. As a result, the regulated trucks often must dead-head back
empty or with partial, unprofitable loads. As a further result, if this situation
continues

' 
the regulated trucks will need to increase their rates or some of them will

go out of business.
Opponents of S. 752 have stated that co-op exemption is necessary to fill the

transportation void which regulated carriers are not able to provide. To the extent
that co-op exemptions weaken the regulated carriers, this "void" will surely
increase unless something is done to at least partially correct the inequity which
exists between the regulated carriers and the co-op trucks. We are concerned that
there may be a marked increase of co-op backhaul traffic with the cooperatives
relying on the decision of the Northwest Case.
In the absence of passage of S. 752, the door is open for pseudo co-ops to enter

the transportation business—exempt from regulation—to the detriment of
legitimate co-ops and the regulated common carrier system of this country. The
mavericks, under the guise of farmer co-ops, will become a thorn in the side of
Congress, the transportation industry and the grain and feed industry unless they
are stopped now.

Presently, co-ops can engage in transportation activities which would be illegal
for individual farmers themselves. In addition, co-ops presently can provide
transportation for non members for compensation—all unregulated.

S. 752 would merely limit such non member transportation to farm products,
farm supplies, or other farm-related traffic. Undoubtedly these terms would be
broadly interpreted.
We believe that S. 752 is a reasonable limitation on co-op trucking. Any trans-

portation beyond these limitations should be subject to regulations as are the
regulated carriers. Transportation for Government agencies such as the Depart-
ment of Defense should also be regulated.
With the goal of maintaining a strong transportation industry to market the

grain and feed products fo U.S. farms, and to strive toward equal treatment of
those firms involved in such marketing, we recommend the enactment of S. 752.

It is requested that this letter be included in the record of hearings on S. 752.
Sincerely,

JOHN H. FRAZIER, Jr.,
Chairman, Transportation Committee.
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MILLERS' NATIONAL FEDERATION,
NATIONAL PRESS BUILDING,
Washington, D.C., July 26, 1967.

Hon. FRANK J. LAUSCHE,
Chairman, Surface Transportation Subcommittee, Senate Committee on Commerce,

U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: The Millers' National Federation, representing some 85

per cent of United States flour milling capacity, supports the limited objective
of S. 752, presently the subject of hearings before your Subcommittee. The
decision in the Northwest case and the recent action of the Department of Defense
permitting exempt cooperatives to haul military cargo dramatize the need to
limit the scope of the exempt transportation activities of cooperatives. This
industry, which moves tremendous volumes of wheat and products via regulated
common carriers, is heavily dependent on the economic health of those carriers.
We believe failure to control more fully the involvement of cooperatives in for-
hire transportation may undermine the ability of regulated carriers to do the.
job they are in business to do.
In our opinion, Mr. Chairman, S. 752 does not go far enough. We fail to see

any valid economic justification for permitting cooperatives to haul non-member
goods, even when circumscribed as in S. 752, or to be treated in any way other
than as private carriers. This implies our disapproval of the present agricultural
exemption under the Motor Carrier Act as applied to any motor carrier,
cooperative or otherwise.
We would urge, if S. 752 is approved in approximately its present form, that

the term "farm-related traffic" be defined precisely and narrowly. We respectfully
request that this letter be made a part of the Hearings on S. 752.

Sincerely yours,
J. LAWSON COOK,

Chairman, Transportation Policy Committee Millers' National Federation.

NATIONAL GRANGE,
Washington, D.C., June 27, 1967.

In re S. 752.
Senator WARREN G. MAGNUSON,
Chairman, Senate Commerce Committee,
Washington, D.C.
DEAR MR. CHAIRMAN: The undersigned has been directed by the National

Grange to record and explain its opposition to S. 752, introduced by you at the
request of the Interstate Commerce Commission.

S. 752 has been drawn to benefit common carriers exclusively and if enacted in
present form holds no benefit to farmers.
S. 752 was introduced to amend Section 203(b) (5) of the Interstate Commerce

Act (which relates to economic exemptions) by the addition of "but, in transporta-
tion for non-members for compensation, only when these vehicles are being used in
the transportation of farm products, farm supplies and other farm related traffic."
S. 752 directly involves co-op trucking and if enacted will create a new thorny

problem for agriculture because this legislation will have the effect of weakening or
eliminating cooperative truck back-hauling of various types of commercial articles
now permitted. This, as you see, aside from other factors, creates wasted trans-
portation.
Many cooperative marketing associations throughout the country will be

aversely affected—both money and servicewise—should the above referred to
legislation be enacted.
We wish to. register vigorous opposition also to any similar legislation that

may be tendered at any session of the 90th Congress. (We have been informed
that carrier representatives will also offer a bill or bills at the time of hearings or
sooner. For that reason our comments will include also references not directly
involved in S. 752.)
Our opposition to S. 752 stems from the realization that the damage done to

cooperative trucking ultimately results in monetary shrinkage of net returns to
the farmer members of cooperative marketing associations.
The extent to which increased benefits are acquired by common carriers, result-

ing from this legislation will be at the expense of the farming community, the one
economic segment of our country that can least afford an additional burden of
operation.
Motor common carriers seem to expect farm shipments to move via their

facilities just because their services are in existence but often not available. The
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I. C. C. appears to be teaming up with them in this line of reasoning which it has
seemingly adopted as a policy and it won't be content until it dominates the truck
operations of farmers.
Indeed, the motor common carrier industry seems to assume that by having

been granted a franchise by the I. C. C., they are ordained to transport all over-
the-road tonnage that is distributed in this country. We do not agree with this
philosophy. The farmer should have the freedom of choice in selecting the mode
of transport best suited to his needs. This is the democratic way.
Here is a quotation from a pertinent message delivered by President Kennedy

to Congress on April 5, 1962. 'An efficient and dynamic transportation system is
vital to our domestic economic growth, productivity and progress." Again he said
'Users of transport facilities should be provided with incentives to use whatever
form of transportation which provides them with the service they desire at the
lowest total cost, both public and private." When the farmer is free from economic
regulation by the I. C. C.—as he is now—he can shop around for the best suited
transportation.

Certainly, at this time, there is no general emergency facing common carriers..
No growing emergency is indicated should S. 752 not be adopted. The withdrawal
of this legislation would be consistent with prevailing economic facts and the
actuality of the situation.

There is now pending before the I.C.C. petitions filed by both railroad and
trucking organizations seeking horizontal freight rate increases. At the forthcom-
ing hearings there is likely to be determined the present condition of common
carriers.

It is recommended that serious condideration be given by your Committee to
hold S. 752 hearings in abeyance until the I.C.C. issues its order in the indicated
freight rate increase cases. Its determination should have a bearing upon the
relevance of carriers contentions before you.

Also on the horizon, as this is being written, are prospects of strikes within the
transportation industry. This is an added factor supporting the contention that
now is a poor time to inaugurate changes in the Interstate Commerce Act or to
make less available rolling stock for the movement of food, feed, and fiber—and
especially for perishable products of agriculture.
What agriculture needs is lower freight rate schedules as contrasted to what it

will inherit from this common carrier and Commission advocated legislation
should S. 752 be adopted. The lower the freight charge, better are the chances for
the farmer to obtain value for his product. Conversely the higher the charges—less
are his net returns.

If the farmer didn't have competition of the exempt carriers and/or co-op
trucks the franchised carriers would charge rigidly effective higher tariff rates.
The proven privilege of flexibility between the choice of carriers creates competion
which is an advantageous and large factor working in the farmers behalf. Compe-
tition for the hauling of farm products should not be shackled.
We would like to have you and the other Committee members to consider

the fact that all major farm organizations for good cause are opposed to the
pending legislation. The U.S. Department of Agriculture has over the years
opposed similar legislation as S. 752 and of course is expected to testify in the
instant situation.
Our opponents wish to terminate some of the original intent of legislation

(Motor Carrier Act of 1935) that has been on the statute books for over thirty
years. We wish the continuance of the present law undisturbed because it permits
being done what the Congress intended being done.
The Interstate Commerce Act has been amended a number of times subsequent

to 1935 and the Congress has had adequate opportunity heretofore for making
changes in Section 203(b) (5) of that Act but has refrained.

Prior to 1935 motor common carriers operated in interstate commerce without
benefit of federal legislation. Let's just take a look at the record. To date, the
motor carrier industry has prospered substantially ever since the enactment of
the 1935 Act. The I.C.C. can attest to this striking fact. Even now a great number
of applications seeking franchises are pending before the Interstate Commerce
'Commission.

There are undoubtedly cooperative marketing associations—farmer owned
and controlled—that were brought into existence only because there was, in
advance of operation, creditable assurance their trucks would have some back-
haul tonnage—otherwise such operations would likely have never been under-
taken or perhaps the association never created. Too many empty back-hauls would
have made their trucking operations unprofitable or less profitable.



195

Indeed, there are doubtless farmer cooperatives whose entire present distribu-
tion system—both inbound and outbound—have been tailored to fit their spe-
cific needs, and these include their trucking operations made available under
present statutes. The vast majority of co-op truck back-hauls are for members.
The provisions of S. 751—also introduced by you—and constructively designed

to grant authority to the ICC to order, under suitable conditions, through
routes and joint rates between motor common carriers, and other surface com-
mon carriers by rail, express, and water were recently considered at hearings
held by the Surface Sub-committee of the Senate Commerce Committee. One of
the likely results of this legislation, if enacted, would be the increased movement
of less-car-load shipments via combined modes of public transport which tonnage,
in incalculable instances, is now being hauled by private or contract carriers.
We support this legislation.
It appears that in numerous instances illegal carriers were offered tonnage

because of the lack of through routes and joint rates via a combination of common
carriers.
The Motor Carrier Act specifically exempts from economic supervision the

transporting of unmanufactured products of agriculture. We have witnessed
during these 30 odd years the huge expansion of motor carrier operations and
more expansion is predicted by key men of the industry according to recent articles
in their trade papers. The farmer's economic position during the same period has
not been so bright.
Large investments in new and improved types of equipment are continually

being ordered and installed by the various modes of common carrier transport.
Piggybacking and containerization and other technological improvements have
and are accounting for the effectuation of great savings in carrier operational
functions without relative reductions in freight rates.
The development of the private and contract truck programs has encouraged

technological improvements by competitive modes of transport.
The recent passage by Congress of the 7 percent investment tax credit bill is

another boost to transportation companies and such has encouraged them to order
replacement of considerable out-moded rolling stock. The additional acquirement
of modern equipment should reduce substantially carrier operational costs.
This leads us to say let the farmer also share in the fruits of economic progress.
There are recognized economic advantages for farmer organizations owning and

operating their own trucks aside from the probable reduction in transportation
costs. By such ownership flexible shipping schedules can be maintained to meet
existing and exacting marketing and other local conditions including the organi-
zation's own operational routine.
Some critics of farmer cooperative trucking operations start with the fallacious

premise that the farmers' shipping point is or could be located upon the right-of-
way of ready and willing to serve motor common carriers.
The common carrier trucks, in the preponderance number of instances, refuse

to go to the farm for shipments but are perfectly willing to lift the tonnage from
the exempt truck, under prescribed favorable conditions to them, when it reaches
their terminal and/or convenient packing shed, warehouse or railhead, whichever
is most desirable to truckers at the time specified. This type of arrangement
however, means increased handling and freight charges which, as a reminder, the
producer bears irrespective of who is the payer of these bills.

Another worthy reason for the operation of farmer cooperative trucks is be-
cause perishable products of agriculture require quick dispatch and often such
service is the key requirement which over-all cannot be performed satisfactorily
by common carriers. This is especially true during the peak harvest season. Indeed,
it is likely, aside from the measurable cost factor, if the cooperative had to give
up its own transportation facility, it might have to go out of business.
The interests opposing cooperative marketing associations' trucking activities

generally neglect to point out there are several important limitations to coopera-
tive truck operations directly involved. It would be imprudent and unprofitable
for cooperative associations to attempt to operate equipment in excess of their
own outbound needs. Another limitation is mentioned in Section 203 of the
amended Interstate Commerce Act which is the restriction in the Agricultural
Marketing Act (made a part thereof) as to the amount of business a farmer cooper-
ative trucking organization can handle for non-members. As you know, under
effective statutes, non-member non-exempt tonnage cannot exceed the amount
handled for the membership. We venture the weighted opinion the return tonnage
haul of cooperatives for non-members is not even close to this 50 percent figure
and very likely is less than 10 percent.
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Incidentally, the U.S. Department of Agriculture is presently compiling sta-
tistics that will definitely indicate the amount of tonnage hauled by co-ops for
non-members. It is my understanding that this new report is an elaboration of a
previous study identified as U.S.D.A. Report No. 1963 which was issued in 1961.
Attention is directed also to two other departmental releases viz; General Reports
109 and 121 issued respectively February 1963 and June 1964.
In deference to the fact that the aforementioned new U.S.D.A. report will likely

be issued within the next 60 days at the latest, and because of the loss of tonnage
to co-op carriers as claimed by the franchised carriers is the heart of this legisla-
tive attempt, it appears consistent for hearings in S. 752, now scheduled, be held
in abeyance until the Department's report is available for study by your
Committee.
In the final analysis cooperative trucking organizations primarily are simply

part and parcel of a grower owned organization composed of individual farmers.
For all intents and transportation purposes these are equivalent to so-called
private trucks owned and operated by individuals and corporations which inci-
dentally are not under direct supervision or legislative attack by the I.C.C. but
nevertheless such trucks prevent considerable tonnage from being transported by
common carriers. The act of acquiring more tonnage is actually what this fight is
all about.
Because of the exemption clause in Section 203 there is the mistaken impression

that the farmer is the only beneficiary of government benefits. Even if that were
so why is the farm population continuously being reduced?
Numerous of our industries have federal tariff protection. Consular agents and

other governmental specialists promote their export business. Small business has
its special Administration where they can easily borrow money at extremely low
interest rates. The steamship lines have subsidies. Railroads had land-grants. As
a general arrangement barge lines are assessed no user charges for their piers and
terminals. Air lines have had and are having certain considerations.

Besides all of the aforementioned there are others in the same category. It is
to the advantage of all our citizens for the farmers to have a net income with its
buying power which helps turn the wheels of industry. Agriculture is basic to the
welfare of all our citizens.

If the pending legislation be adopted, we see in a great number of instances,
gradual elimination of many farmer cooperative trucks. Should cooperatives
continue to operate, notwithstanding this new handicap of additional transporta-
tion charges, which additional charges would seem to be the certain outcome of
their being required to use common carriers, if and when available, the end
result of all this would be the increase in the cost of getting products of the co-
operatives and their producer members to market and obtaining the necessary
farm supplies for members.
We firmly believe also there is probable diminution or slackening of service

presently enjoyed which in turn would lower the quality of many of the fresh
fruits and vegetables thus delayed en route to the ultimate consumer.

Indeed, we cannot hide our concern as to the type of substituted service the
common carrier would perform regularly or irregularly following the elimination
of farmer cooperative trucks. Remember that even in instances when farmers
wish to patronize common carrier trucks, such are not always available. Not
many common carrier trucks under normal conditions will leave their prescribed
routes to pick up perishable agricultural products, especially if such involves a
pickup at a distant farm or packing shed. Exception may occur when there is
slack movement of their regular type of freight haulage.
The motor carrier industry has actually only one point of protest and that

relates to shipments lost to so-called gray area or psuedo-cooperative trucking
lines. Testimony bearing upon this subject was made by our witness at the
hearing of S, 1729 during sessions of the 89th Congress.
In our opinion, motor common carriers know the preponderance, if not the

entire number, of gray area carriers operating as competitors in their respective
territories. They know to whom they are losing business. These, with little effort,
could be reported by them to the Interstate Commerce Commission for action
under Public Law 89-170 which was enacted in 1965 for policing purposes. This
legislation was sponsored by the Interstate Commerce Commission.

Public Law 89-170 was enacted with requested support of farm organizations.
This law provides for fines and the obtaining of legal service against illegitimate
trucking organizations including those operating as pseudo-cooperative associa-
tions. In the Grange's testimony July 25, 1966, in S. 1729, mention was made
and some details given regarding the Commissions' prosecutions under this law.
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The I.C.C. has classified one of the so-called pseudo-cooperative carriers as,illegal and following hearings issued an order against them to cease and desist.The defendants appealed this order which is now before the U.S. Supreme Court.It is freely predicted the Commission's order will be upheld. If predictions arecorrect, such will bring about the elimination of these illegal operations therebycreating another source from which common carriers may draw additional ton-nage.
In justified conclusion we would like to emphasize again the clear fact thatinsofar as the needs of agriculture are concerned, transportation-wise, nothing ismore important for the farmer than complete exemption from economic regulationby the I.C.C.
We realize that at some length we have herein described our convictions regard-ing the farmer's logical position with respect to amending Section 203 of theInterstate Commerce Act. (See also our testimony in hearings H.R. 11583 ofthy 87th Congress also S. 1729 of the 89th Congress.)
Irrespective of all the "pro and con" arguments the final fact remains that ifS. 752 be enacted the agriculturists as well as the consumers of the country wouldbe the groups to suffer.
We believe it is of the utmost importance to the commerce and economy ofthe country for reasonable and equitable freight charges to apply (even if suchservice must be obtained from other than a common carrier) on our commoditiesthan to have an extra measure of profit siphoned to common carriers for handlingsuch products at higher rates and poorer service.
The passage of the pending legislation means that co-op trucks would bepermitted to haul only for members and the items required on farms for productionpurposes.
Perhaps other bills, previously referred to, more elaborate in prohibitionsagainst farmers would if enacted also limit present exemptions. Such statutechanges would thereby evolve as the grim device that would tend to make co-optrucking organizations—as we know them now—either unprofitable or less,profitable.
Farmers should not be forced to use a mode of transport, less adapted, lessflexible and more costly to the farmers needs, that compels him to donate more ofhis dollars for a likely inferior service compared to what he has chosen and en-joyed for over 30 years. In the final analysis the exempt truck is just anotherform of contract truck operation which has for quite some time been employed byindustry.
Cooperative trucks throughout the country could largely be characterized asfeeder lines used to transport commodities in many instances from remote interiorplaces to the various channels of trade. Expressed differently a cooperative truck-ing organization supplement commercial carrier service.
The cooperative truck has been the instrument contributing largely to thestabilization of transportation charges applied to the movement of farm products.This fact coupled with another viz; the vast majority of co-op truck back-hauls-are for members. The direct favorable impact because of these things mean con-siderable to the economy of the farming community and to the nation as a whole.These facts far off-set any economic claims that can be registered in support ofthe pending legislation and/or similar bills.
The chronic railroad freight car shortage and the gradual elimination of pas-senger trains, with fewer express cars available for perishables, are other importantreasons why farmer cooperative trucks should not be run off our highway not-withstanding perpetual hostile policy of common carriers aided by efforts of theI.C.C. to reduce farmer truck operations.
The matter of the level of freight rates is also of relative importance in export.shipping. This is the prime factor in preventing increased quantities of our surplusfarm products from reaching foreign markets.
What will agriculture inherit from this legislation if enacted? Quite likelyincreased expenditures, great annoyance, possible harassment and less income tofarmers.
We appreciate having the privilege of presenting our views and request thatthese comments be included in the Committee's printed report made in connectionwith this legislation.

Yours very truly,
CHAS. B. BOWLING,

Transportation Consultant.
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GEORGE F. MOHR,
Camden, N.J., July 20, 1967.

File E-10.
Hon. FRANK J. LAUSCHE,
Chairman, Surface Transportation Subcommittee,
U.S. Senate, Washington, D.C.
DEAR SENATOR LAUSCHE: As Chairman of the Legislative Committee of the

Eastern Industrial Traffic League, I want to express the views of our League in

support of Senate Bill S. 752. I understand that hearings on this bill are scheduled

commencing July 24. It will be impossible for any representative from the League

to personally present these views, and I would appreciate it if you would have,

them incorporated in the record.
The Eastern Industrial Traffic League, Inc. is a nonprofit corporation of almost

200 members. These members are responsible transportation executives repr.e-

senting associations, shippers and receivers of freight, organized for the purpose

of securing legislation, rules, regulations, practices, rates, classifications and other

related transportation matters helpful to commerce within, to and from the Middle

Atlantic and New England states. It exists by authority of the laws of the State

of Delaware and maintains offices in Washington, D.C.
One of the principal concerns of our members is the continued existence of a

good transportation system so that their products will move swiftly and efficiently.

In order for the motor carriers to perform this type of service, they must be per-

mitted to handle all types of cargo authorized by the certificate which has been

granted them by the Interstate Commerce Commission.
When Congress authorized the agricultural cooperative exemption (section

203(b) (5)), it intended that it apply only for the members of the association.

It was never intended to enable a cooperative to compete with common motor

carriers in the hauling of non-member commodities.
Any diversion of traffic which would normally move by common motor carrier

will adversely affect the carrier financially. In order to compensate for the loss of

revenue, the trucker must increase the rates for the commodities the carrier still

continues to haul. This places an undue burden upon certain shippers and re-

ceivers who are not in a position to use the services of the cooperatives.
S. 752 will not take away any of the rights of an agricultural cooperative insofar

as its service to its members is concerned. However, it will restrict its relationship

with non-members to the hauling of farm products, farm supplies and other farm

related traffic. Some of the commodities are not handled by common carriers at
the present time so it will not place a hardship upon them. On the other hand,

this bill will restrict the agricultural cooperatives so that they do not engage in
the transportation of commodities which Congress intended the common carrier

to haul.
For these reasons the Eastern Industrial Traffic League supports S. 752 and

requests favorable action by your Committee.
Sincerely,

Re S. 752.
Hon. FRANK J. LAUSCHE,
Chairman, Subcommittee on Surface Transportation, Senate Committee on Commerce,

Senate Office Building, Washington, D.C.
DEAR SENATOR LAUSCHE: In the public hearings before your Subcommittee

on July 24-26, 1967, on S. 752, the question was asked a number of witnesses
whether the interpretation of the scope of the exemption in Section 203(b) (5) of
the Interstate Commerce Act as enunciated by the Ninth Circuit Court of Appeals
in Northwest Agricultural Cooperative Association v. Interstate Commerce Commission,
350 F. 2d 252 (1965) cert. denied 382 U.S. 1011 (1966), represented a new and
different interpretation from that given to this exemption up to that time. Some
witnesses answered affirmatively and others gave a negative response to the
question.

It is the position of the Council that the "necessary and incidental" interpreta-
tion in the Northwest case did not constitute a new and different interpretation of
the scope of this exemption but affirmed again that this is the proper interpreta-

GEORGE F. MOHR,
Chairman, Legislative Committee.

NATIONAL COUNCIL OP FARMER COOPERATIVES,
Washington, D.C., August 2, 1967.
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tion in the face of efforts by the Commission to place a different interpretation onthe statutory language.
The purpose of this letter is to document for the record of the hearings onS. 752 the basis for the Council's position.

LEGISLATIVE HISTORY

The exemption in Section 203(b) (5) resulted from an amendment offered in theHouse of Representatives on July 31, 1935, during floor debate on Senate bill,S. 1629, which was later enacted as the Motor Carrier Act of 1935 and incor-porated as Part II of the Interstate Commerce Act. The amendment, offeredby Congresman Marvin Jones was not in the bill as reported to the House andthe debate on the floor of the House on July 31, 1935 comprises the entire legisla-tive history surrounding enactment of Section 203(b) (5). When the amendedbill was presented to the Senate for reconsideration, after passage by the House,Senator Wheeler, then Chairman of the Senate Committee on Commerce was.asked to explain the amendments. He said:
"Mr. President, the House amended the bill in minor details, generally liberal.izing the provisions of the measure with reference to trucks which are owned byfarmers, and which carry farm products. The bill was also liberalized with referenceto associations of cooperative farm organizations. It was liberalized in those respects.I personally have no objection to the amendments, and think the bill is improved."(Emphasis added) (79 Cong. Rec. 12460).
The Chairman of the Interstate Commerce Commission in his testimony beforeyour subcommittee on July 24, 1967, stated that the language in S. 752 'wouldre-establish what we believe to be the intent of Congress in enacting Section203(b (5) as indicated by the portions of the Congressional debate on the exemp-tion in 1935 which are attached as an appendix by my prepared statement."Significantly, the excerpt from the debate on the floor of the House which theChairman of the Commission submitted to you consisted largely of a statementmade by Congressman Terry who opposed this amendment. It is also significantthat Congressman Terry's views did not prevail since the amendment in questionwas adopted by the House of Representatives and subsequently by the Senateincl was enacted into law. Therefore, we respectfully submit that the viewsexpressed by the sponsor of the amendment, Congressman Jones, on the floorof the House as to its intended meaning represent the valid legislative historyas to the "intent of Congress" and not the quoted one sentence view of a Congress-man who unsuccessfully opposed the amendment.
We enclose with this letter, as an Appendix, the major explanations made byCongressman Jones during the House debate on the amendment. An analysis ofthese explanations reflect that this amendment was intended by the sponsor to beinterpreted in a manner consistent with the interpretation by the Ninth CircuitCourt of Appeals in the Northwest decision. The following statements by Congress-man Jones taken from the enclosed Appendix are particularly in point:"Cooperative organizations do not act as moneymakers in transportation. Thehauling is done as a means of reducing the marketing expenses of their members."

"This does not mean going into the general business of transportation. It ismerely incidental to the hauling for their own members. It is a practical proposi-tion." (Emphasis added.)

"They [cooperatives] should be permitted to operate as they have alwaysoperated under the restriction of the legal and accepted definition. Otherwise, ifthey accepted .any outside business they would become common carriers, andwould be required to accept all commodities tendered to them. They are nowgiven permission to handle not exceeding the same amount for nonmembers thatthey handle for themselves. Under these terms they have operated for years.Without the proposed amendment the bill would make them common carriers,and prevent their continuing their present method of doing business." (Emphasisadded.)

* " if they haul more for outside persons than they do for their own members;in other words, if they become common carriers, they lose all exemptions."(Emphasis added.)
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COMMISSION INTERPRETATION

In hearings before the Subcommittee on Surface Transportation of the Senate
Committee on Commerce on July 14, 1966, in connection with the bill S. 1729

and again in hearings before the same Subcommittee on July 24, 1967, on S. 752,

the Interstate Commerce Commission has set forth its reasons for recommending

legislation which would severely restrict the present scope of the exemption in

Section 203(b) (5). In 1966 the then Chairman of the Commission, John W. Bush,

told the Committee that "as far back as the early 1960's we were receiving com-

plaints from carriers and shippers from almost every section of the country con-
cerning the expanding operations of allegedly bona fide agricultural coopera-
tives. It was a very tedious process to investigate and bring to a conclusion all

of these complaints. Necessarily we attempted to deal with the problem by
laying down broad guidelines. In a lead case in 1961, the Commission held in
the Machinery Haulers Association v. Agricultural Commodity Service, (86 M.C.C.

5), that a co-op to enjoy the benefits of Section 203(b) (5) of the Interstate Com-
merce Act must meet the following tests: (1) It must be operated and controlled
by and for the benefit of its farmer members through its duly elected officers and

directors. (2) It must either own or control, under long-term lease, the vehicles
which it uses to perform transportation. (3) Its membership must be limited to
those who were in fact producers of agricultural commodities. (4) It may not
perform transportation services functionally unrelated to its members' farming
activities." (Emphasis added.)

Substantially the same testimony was repeated on July 24, 1967, by the present
Chairman of the Commission, William H. Tucker. Chairman Tucker said that the
guidelines established "were largely left undisturbed by the courts until a decision
was handed down by the U.S. Court of Appeals for the Ninth Circuit, in Northwest
Agricultural Cooperative Association v. Interstate Commerce Commission 350 F.
2d 252 (1965), cert. denied 382 U.S. 1011 (1966)."
The two Commissioners stated it was not until 1960, due to complaints from

carriers and shippers that "necessarily, we attempted to deal with the problem

by laying down broad guidelines"—this not until 1961. The Commission itself
had not given any interpretation as to the scope of the exemption since the enact-
ment of Section 203(b) (5) in 1935 until 1961. But its Bureau of Motor Carriers had
done so.

Ruling Number 91 of the Bureau of Motor Carriers of the Interstate Commerce'
Commission, issued July 17, 1940, interpreting this exemption states in part:
"The business must be primarily that of farmers acting together in marketing

farm products and/or furnishing farm supplies and farm business services."
(Emphasis added).

Thus, it seems that despite the position taken by the Interstate Commerce Com-
mission in the hearings in 1966 and 1967 before your Subcommittee, even its own
Bureau of Motor Carriers agreed as early as 1940 that cooperative associations
under the exemption were not required to deal exclusively, but only primarily,
in farm products, farm supplies and farm business services.
The 1961 decision of the Commission in the Machinery Haulers case concluded

that the cooperative involved, Agricultural Commodity Service was not entitled
to operate pursuant to the exemption from economic regulation provided by Sec-
tion 203(b) (5) of the Act because it did not qualify as a cooperative association as
defined by the Agricultural Marketing Act. However, the part of the decision which
is set forth as "guidelines" by the Commissioners was pure dictum. The "func-
tionally related" limitation upon the scope of the agricultural cooperative exemp-
tion which was stated was also dictum and has been restated again as dictum in the
Commission's more recent decision in Agricultural Transportation Association of
Texas—Investigation of Operations, 96 M.C.C. 293.
It is clear that the Commission did not conceive the "functionally related"

concept concerning the scope of the agricultural cooperative exemption until
1961 (even though the involved statutory provision as shown was enacted by
Congress in 1935) and this concept was initially set forth gratuitously in decisions
involving organizations that did not qualify as cooperative associations as defined
in the Agricultural Marketing Act.
In fact, the January 8, 1965 report of Division 1 in Cache Valley Dairy Asso-

ciation—Investigation of Operations, MC-C-3876, represented the very first time
that a decision of the Commission sought to limit the agricultural cooperative
exemption by imposing the "functionally related" limitation with respect to
transportation activities of an admittedly qualified cooperative. Moreover, and in
contrast to Commissioner Tucker's statement that "the guidelines established
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in this proceeding [Machinery Haulers] were largely left undisturbed by the
courts until a decision was handed down" by the Court of Appeals in the Northwest
case, no case was cited by him and we have been unable to find any Court decision
in which the Court applied the Commission's newly conceived "functionally
related" concept as the basis for finding that an otherwise "qualified" cooperative
did not qualify under the exemption. The administrative construction of Section
203(b) (5) of the Act and of the Agricultural Marketng Act that resulted in the
enunciation on January 8, 1965, by Division 1 of the Commission of the "func-
tionally related" limitation was immediately challenged by the National Council
of Farmer Cooperatives, Cache Valley Dairy Association and the United States
Department of Agriculture. The Council's Petition for Leave to Intervene and
file Exceptions to the Examiner's Proposed Report (Served May 19, 1964) were
filed July 9, 1964, prior to the Division 1 decision on January 8, 1965 and the
full Commission has on May 2, 1967, applied the "necessary and incidental"
•test and discontinued the proceeding.

Thus, it is clear that the "functionally related" interpretation of the scope
,of this exemption which the Commission has attempted to apply beginning in
1961 to otherwise qualified cooperatives is a departure from the interpretation
placed on the scope of the exemption by its own Bureau of Motor Carriers by
Ruling Number 91 in 1940 and has not been sustained by the Courts.

LEGAL PRECEDENT

The question of the scope of the exemption in Section 203(b) (5) as applied
to an otherwise qualified cooperative association or federation of such cooperative

• associations, has prior to the decision of the Ninth Circuit Court in the N orthwest
case been presented to and decided by one other Circuit Court. The question
has not been decided by the Supreme Court on its merits although the Supreme
Court did deny the Government's Petition for Certiorari in the Northwest case.
The other Circuit Court decision was by the Eighth Cir. Ct. of Appeals in

Interstate Commerce Commission v. Jamestown Farmers Union Federated Cooperative
Transportation Association, 151 F. 2d 403 (1945). The Circuit Court affirmed the
judgment of the District Court of Minnesota rendered October 24, 1944 (57 F.
Supp. 749).
In this case the Commission attempted to place a restrictive interpretation on

the scope of this exemption in several particulars. It should be noted that ap-
proximately 3 to 14 percent of the mercha 'disc which the association transported
to its member associations was sold to persons who were not farmers. In denying
the Commission's prayer for an injunction, the District Court at page 753
stated:
"Some contention is made that the defendent is without the Agricultural

Marketing Act because some of the farm supplies which it transports to its
members may not be sold by the local coopN.atiyes to farmers. But section 1141(j)

' [of the Agricultural Marketing Act of 1929, as amended] permits an association
to do business with nonmembers . . . Moreover, cooperatives which are in
the retail business of furnishing farm supplies to its members are confronted
with certain practical problems in mee Ling competition with other reta I in-
stitutions in their community. Necessarily, goods must be handled by them
which may not be strictly farm supplies. Sprne of their „customers -may nct be
members or even farmers. But if the cooperative is predomihantly engaged in one
or more of the activities specified in the Agricultural Marketing "..ct, and if its business
with nonmembers is in an amount not greater in value than the total amount

• of the business that it transacts with its own members, such association does
not lose its fundamental character as a cooperative. In other words, if such

• activities are merely incidental to, and necessary for the effectuation of the co-
-operative's principal activities as embraced within the act, the status of the
• cooperative remains unimpaired. Such views have been reflected in the time-
tested administrative practice of the Farm Credit Administration in connection
with the availability of loans to cooperatives from the Banks for Cooperatives,
and such practice seems in harmony with the purposes of the statute." (Emphasis
added.)
We respectfully submit that the decision of the Court in the Jamestown case

in 1944, affirmed on appeal in 1945, enunciated the interpretation of Section
203 (b) (5) that an otherwise qualified cooperative or federation of cooperatives
can lawfully engage in non-agricultural business activity if such activity is
"merely incidental to, and necessary for the effectuation of the cooperative's
,.principal activities as embraced within the act." (Emphasis added) This is the
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only Circuit Court decision directly involving this issue from 1945 until August,
1965, when the Ninth Circuit Court of Appeals in the Northwest case adopted
and enunciated again the "incidental and necessary" rule as the proper inter-
pretation of this exemption. Therefore, it is clear that the Northwest decision in
1965 did not represent a new and different interpretation of the scope of this
exemption.
In conclusion, we respectfully submit that on the basis of the "Congressional

intent" as disclosed by the history supporting the enactment of Section 203(b) (5)
by the Congress, on the basis of the interpretation given to this exemption by
the Commission's Bureau of Motor Carriers in 1940, and on the basis of legal
precedent, the interpretation of this exemption enunciated by the Circuit Court
in the Northwest case in 1965 did not represent a new or different interpretation
than that which had previously prevailed.
We shall appreciate your consideration of the facts in this letter and its inclu-

sion in the hearing record on S. 752.
Sincerely,

Enclosure.
APPENDIX

L. JAMES HARMANSON, JR.,
General Counsel,

EXCERPTS FROM LEGISLATIVE HISTORY OF SECTION 203(B)(5)

(79 Cong. Rec. 12218-19 (1935))

"Mr. JONES. Mr. Chairman, the reason I want to rise now is because of a
discussion in connection with exemptions. I expect to offer an amendment at the
end of the next section, and I would like to read them to the Committee.
"Among the exemptions I expect to offer the following:
"Motor vehicles controlled and operated by any farmer and used in the trans-

portation of his agricultural commodities and products thereof, or in the trans-
portation of supplies to his farms; or motor vehicles controlled and operated by a
cooperative association as defined in the Agricultural Marketing Act, approved
June 15, 1929, as amended.
"That amendment would do two things. It would permit the farmer hauling

his crop to market to haul his supplies back home. In the second place, it would
exempt cooperative organizations to [that] comply with the Capper-Volstead
Act, which is the standard definition of cooperative recognized since 1922."

"Now, I hope I may not be interrupted until I explain the reason for offering
this cooperative amendment. This exemption is consistent with the purpose of
the act to regulate the use of highways by persons and corporations who use them
regularly as places of business and as the primary means of gaining a livelihood.
Cooperative organizations do not act as moneymakers in transportation. The
hauling is done as a means of reducing the marketing expenses of their members.
"Especially in highly organized communities it is almost essential they do some-

hauling for nonmembers. Otherwise certain farmers who are only temporarily in
the community and in some instances tenants might be left without transportation
facilities. In some instances it reduces the expense of handling to combine some-
hauling for nonmembers.
"This does not mean going into the general business of transportation. It is merely

incidental to the hauling for their own members. It is a practical proposition._
(Emphasis supplied.)
"This principle has gained almost universal recognition. It has been written

into both State and Federal laws. They should be permitted to operate as they
have always operated under the restriction af the legal and accepted definition.
Otherwise if they accepted any outside business they would become common
carriers, and would be required to accept all commodities tendered to them.
They are now given permission to handle not exceeding the same amount for non-
members that they handle for themselves. Under these terms they have operated_
for years. Without the proposed amendment the bill would make them common
carriers, and prevent their continuing their present method of doing business.
"As far back as 1922 this principle was recognized. It has been one of their

cardinal tenets since that date. By it they have lived. Much of the bus and truck
legislation in the various States has recognized these facts and practices, and by
those statutes they have been exempted from the common-carrier provisions so.
long as they do not violate these limitations."
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"Mr. JONES. All busses and trucks must comply with necessary State and local
laws as to speed and safety. That is another proposition altogether. The trouble is
that your definition of common carrier would regulate them out of business. It is
necessary to reach back into the definition that was written in the Capper-Volstead
Act, passed in 1922. The cooperatives built their granaries and elevators, and they
have taken the grain of the farmers and mixed it, and if they are not exempted, in
their grain haulings and in their customer-hauling accommodation which they
extend to a few of their neighbors, it would be impossible to separate them entirely.
They cannot go into the general transportation business when they cannot haul
more for outside members then they haul for themselves. This is a reasonable
provision. This would simply preserve the present exemptions under the law.
With the present exemptions and the encouragement given to cooperatives, if we
do not carry it through in this measure, we practically kill the benefits of the former
measure.
"Mr. SABATH. Might not the gentleman's amendment exempt the cooperatives

from the entire act?
"Mr. JONES. No; it will not. If they violate the Capper-Volstead provision, if

they haul more for outside persons than they do for their own members; in other
words, if they become common carriers, they lose all exemptions. They would be
exempt from the regulations of the act if they simply hauled for themselves and
not for profit.
"Mr. TERRY. They would be in the nature of contract carriers?
"Mr. JONES. They haul for their members. In a limited way might be contract

carriers, in a limited sense, when they haul for outside members. This is incidental
to their main purpose of serving their membership."

Hon. FRANK J. LAUSCHE,
Chairman

' 
Subcommittee on Surface Transportation, Committee on Commerce,

U.S. Senate, Washington, D.C.
DEAR CHAIRMAN LAUSCHE: We submit herewith, for the Committee's consider-

ation, the views of this Association with respect to the following legislative
measures: S. 751, S. 752 and S. 1314.

RAILWAY LABOR EXECUTIVES' ASSOCIATION,
Washington, D.C., August 15, 1967.

AGRICULTURAL COOPERATIVES

S. 752, a bill "to amend section 203(b) (5) of the Interstate Commerce Act to
clarify this exemption with respect to transportation performed by agricultural
cooperative associations for nonmembers," would limit such exempt nonmember
transportation to "farm products, farm supplies, or other farm-related traffic."

Railway Labor supports the objectives of this bill, which would implement a
legislative recommendation made by the Interstate Commerce Commission. The
measure, as drafted, does not go far enough in our opinion; but it is a step in the
right direction.
Motor vehicles controlled and operated by agricultural cooperatives are exempt

by law from rate and other economic regulation. Able to operate free of ICC
regulation in the for-hire transportation of goods for nonmembers, they have a
marked competitive advantage over the railroads and other regulated carriers.
They can "pick and choose' traffic so as to get some compensation, if only a
partial contribution to the cost of the otherwise empty return portion of their
round trip. They can and do fix rates as low as necessary to divert traffic from
regulated carriers. To the extent they exploit this advantage, agricultural coop-
eratives dilute the ability of common carriers to fulfill their role in the public
interest.

This constitutes a threat to railway labor, for the livelihood and welfare of
railroad employees depend upon the economic well-being of the railroads; and
the railroads' economic strength is eroded when traffic is lost to unregulated trucks.

Court interpretation of the agricultural cooperatives exemption has so expanded
the scope of the exemption that, within certain limitations, cooperatives are free
to engage in the general transportation business. Remedial legislation is clearly
In order. S. 752 would limit the for-hire transportation that may lawfully be
performed free of regulation Tor nonmembers to "farm-related" traffic. It is the
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minimum restraint that the Congress should impose upon the transport activities
of agricultural cooperatives.
We respectfully request that your committee consider our views on these

measures and we ask that this letter be made a part of the hearing record.
Sincerely yours,

DONALD S. BEATTIE,
Executive Secretary
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