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AMENDMENTS TO SECTION 13a OF THE INTERSTATE
COMMERCE ACT

WEDNESDAY, MAY 24, 1967

U.S. SENATE,

COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON SURFACE TRANSPORTATION,
Washington, D .0 .

The subcommittee met at 10:02 a.m., in room 5110, New Senate
Office Building, the Honorable Frank J. Lausche, chairman of the
subcommittee, presiding.
Senator LAUSCHE. The meeting will come to order.
This hearing is to be held by the Surface Transportation Subcom-

mittee of the Committee on Commerce on S. 1175 introduced at the
request of the Interstate Commerce Commission.
S. 1175 proposes to amend section 13a of the Interstate Commerce

Act in a number of respects for the stated purposes of correcting
deficiencies which have come to the attention of the Commission since
this provision was enacted in 1958.
The specific purpose of the bill is to correct deficiencies which have

come to the attention of the Commission in dealing with issues that
come before the Commission respecting the discontinuance of pas-
senger train service by railroads.
There will be inserted in the record with the unanimous consent of

the members of the committee at this point a copy of the bill S. 1175,
the Commission's statement of justification for this bill, and the
reports of the Comptroller General and Attorney General submitted
to the committee by these several agencies.
(The documents referred to follow:)

[ S. 1175, 90th Cong., 1st sess.]

A BILL To amend section 13a of the Interstate Commerce Act, and for other purposes

Be it enacted by the Senate and House of Representatives of the Mated States

of America in Congress assembled, That section 13a of part I of the Interstate

Commerce Act (49 U.S.C. 13a) is amended to read as follows:
"(1) A carrier or carriers subject to this part, if their rights with respect

to the discontinuance or change, in whole or in part, of the operation or service

of any train or ferry operated in service between a point in one State or a foreign

country and a point in any other State or in the District of Columbia, are

subject to any provision of the constitution or statutes of any State or any

regulation or order of (or are the subject of any proceeding pending before)

any court or an administrative or regulatory agency of any State, may, but

shall not be required to,, file with the Commission, and upon such filing shall
mail to the Governor of each State in which such train or ferry is operated, and

post in every station, depot, or other facility served thereby, notice at least

forty days in advance of any such proposed discontinuance or change. The

Staff member assigned to this hearing: Stanton P. Sender.
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carrier or carriers filing such notice may discontinue or change any such opera-
tion or service pursuant to such notice except as otherwise ordered by the Com-
mission pursuant to this paragraph, the laws or constitution of any State, or
the decision or order of, or the pendency of any proceeding before, any court
or State authority to the contrary notwithstanding. Upon the filing of such
notice the Commission shall have authority during said forty-day-notice period,
either upon complaint or upon its own initiative without complaint, to enter
upon an investigation of the proposed discontinuance or change. When an
investigation by the Commission is instituted under this section, the carrier
or carriers filing such notice shall have the burden of establishing that public
convenience and necessity permit the proposed discontinuance or change, in
whole or in part, and that the continued operation or service of such train or
ferry without discontinuance or change, in whole or in part, will unduly burden
interstate or foreign commerce. Upon the institution of such investigation, the
Commission, by its investigation order served upon the carrier or carriers affected
thereby at least ten days prior to the day on which such discontinuance or
change would otherwise become effective, may require such train or ferry to be
continued in operation or service, in whole or in part, pending hearing and
decision in such investigation, but not for a longer period than seven months
beyond the date when such discontinuance or change would otherwise have become
effective: Provided, That the Commission may further require such train or
ferry to be continued in operation or serivce, in whole or in part, for a period
of no longer than two months beyond the date specified in its investigation order,
pending completion of the investigation or the Commission's determination of any
petition or petitions for reconsideration of its decision and order in such investi-
gation. If, after hearing in such investigation, whether concluded before or
after such discontinuance or change has become effective, the Commission finds
that public convenience and necessity do not permit the proposed discontinuance
or change, in whole or in part, and that the continued operation or service
of such train or ferry without discontinuance or change, in whole or in part,
will not unduly burden interstate or foreign commerce, the Commission may
by order require the continuance or restoration of operation or service, in whole
or in part, subject to such terms, condition's, and modifications pertaining to
operations or service as it shall find to be reasonable and just, for a period
not to exceed one year from the date of such order. The provisions
of this paragraph shall not supersede the laws of any State or the
orders or regulations of any administrative or regulatory body of any State
applicable to such discontinuance or change unless notice as in this paragraph
provided is filed with the Commission. On the expiration of an order by the
Commission after such investigation requiring the continuance or restoration
of operation or service, the jurisdiction of any State as to such discontinuance
or change shall not longer be superseded unless the procedure provided by this
paragraph shall again be invoked by the carrier or carriers.
"(2) Where the discontinuance or change, in whole or in part, by a carrier

or carriers subject to this part, of the operation or service of any train or ferry
operated wholly within the boundaries of a single State is prohibited by the
constitution or statutes of any State or where the State authority having juris-
diction thereof shall have denied an application or petition duly filed with it by
said carrier or carriers for authority to discontinue or change, in whole or in part,
the operation or service of any such train or ferry or shall not have acted finally
on such an application or petition within one hundred and twenty days from
the presentation thereof, such carrier or carriers may petition the Commission
for authority to effect such discontinuance or change. The Commission may grant
such authority, in whole or in part, subject to such terms, conditions, and modi-
fications pertaining to operations or service as it shall find to be reasonable and
just, after full hearing and upon findings by it that (a) the present or future
public convenience and necessity permit of such discontinuance or change, in
whole or in part, of the operation or service of such train or ferry, and (b) the
continued operation or service of such train or ferry without discontinuance
or change, in whole or in part, will constitute an unjust and undue burden upon
the interstate operations of such carrier or carriers or upon interstate com-
merce. When any petition shall be filed with the Commission under the provisions
of this paragraph the Commission shall notify the Governor of the State in
which such train or ferry is operated at least thirty days in advance of the
hearing provided for in this paragraph, and such hearing shall be held by the
Commission in the State in which such train or ferry is operated; and the
Commission is authorized to avail itself of the cooperation, services, records,
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and facilities of the authorities in such State in the performance of its functions
under this paragraph.
"(3) Any State, administrative or regulatory agency of a State, or person,

adversely affected of aggrieved by an order of the Commission entered after
hearing pursuant to paragraph (1) or (2) of this section, may bring suit to
obtain judicial review thereof under the provisions of sections 1336, 1398, 2284,
and 2321 through 2325 of the Judicial Code, sections 1336, 1398, 2284, and 2321-
2325 of title 28, United States Code.

JUSTIFICATION

In the years since section 13a was enacted in 1958, it has become evident that
the statute contains deficiencies and requires amendment. This amendment is
proposed as the result of our experience in more than 200 train-discontinuance
proceedings, and the criticism voiced by members of Congress, State officials,
and others concerned with those proceedings.
The rail passenger problems are still with us—the patronage trend, for ex-

ample, is downward, while operating costs continue their inexorable rise. In fact,
the trend has been spurred most recently by the Post Office Department's policy
of transferring the mail from rail to highway, thereby depriving many passenger
trains of their primary sustenance and converting formerly profitable or marginal
operations into clear-cut candidates for discontinuance.
Added to that are the announcements made in the press that various railroads

intend to continue the pursuit of section 13a relief from certain passenger obliga-
tions. Some roads apparently contemplate major revisions in their passenger

systems.
While present procedures are substantially adequate for most discontinuance

cases, we feel they would be strained by certain kinds of important or exceptional
cases. In such cases, particularly where the train or trains serve an extensive

route with several large cities or where a system of trains is involved, a period

of more than four months could well be needed in affording the people the full

opportunity for hearing to which we believe they are entitled. We 'believe that,

in the more important cases, state agencies and interested members of the public

would need more time to prepare for hearing and to analyze the carrier pro-

posals—some of which are both voluminous and complex. More time is needed in

the hearings themselves, in analyzing the record, digesting the pleadings, and

preparing our decisional report.
Under our proposal the Commission would be empowered to require the con-

tinuance of service unchanged for a period up to seven months rather than four.

While many cases in the future, as in the past, can certainly be disposed of

within four months, we want to be prepared for those cases that require addi-

tional time. Our bill also provides for an additional period up to two months, if

needed, for completing the investigation and dealing with administrative appeals.

To further facilitate the investigation, the burden of proof, under the bill, is

specifically assigned to the carrier, since that is the party possessing most of the

material data. This assignment, in addition, would impel the carrier to make a

more complete initial presentation, leaving less supplementation to be done after

the hearings begin.
To better deal with situations Where practical or temporary solutions might

lie along lines other than a mere approval or denial of the carrier's proposal,

we are requesting authority to render decisions on a conditional basis, i.e., con-

tingent upon modification's in factors affecting service or operation's. This would

open up avenues thus far untried toward arresting the 'decline of the passenger

train.
Included is a new provision making it clear that court appeal will lie as to

Commission decisions affecting the outcome of a carrier's discontinuance pro-

posal, whether the discontinuance is permitted or not. Under the present law,

as interpreted by the courts, judicial review is available only in those eases in

which the Commission requires the continuance of the train or ferry service in

question. Although the Commission has consistently taken the position that a

decision permitting a railroad to discontinue service should be appealable by a

State or any other adversely affected party, certain United 'States District

Courts have held otherwise. We believe that this matter should be clarified by

Congress through enactment of our proposed 'section 13a (3). This new section

would permit any adversely affected party, including a State, State regulatory

commissions, or other persons, to appeal an administratively final action of this
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Commission which is determinative of a discontinuance proposal in the same
manner now available to the carriers. All decisions of the 'Commission would be
appealable except decisions not to investigate a proposed discontinuance.
The bill employs the same sound and adequate substantive tests as those in the

present section 13a, and follows generally along the same procedural lines.
A BILL To amend section 13a of the Interstate Commerce Act and for other purposes

[Omit the part in black 'brackets and insert the part printed in italic}

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 13a of part I of the Interstate
Commerce Act (49 U.S.C. 13a) is amended to read as follows:
"(1) A carrier or carriers subject to this part, if their rights with respect to the

discontinuance or change, in whole or in part, of the operation or service
of any train or ferry [operating from] operated in service between a point
in one State [to] or a foreign country and a point in any other State or in the
District of Columbia, (or from a point in the District of Columbia to a point
in any State) are subject to any provision of the constitution or statutes of
any State or any regulation or order of (or are the subject of any proceeding
pending before) any court or an administrative or regulatory agency of any
State, may, but shall not be required to, file with the Commission, and upon
such filing shall mail to the Governor of each State in which such train or
ferry is operated, and post in every station, depct or other facility served thereby,
notice at least [thirty] forty days in advance of any such proposed discon-
tinuance or change. The carrier or carriers filing such notice ma.y discontinue
or change any such operation or .service pursuant to such notice except as other-
wise ordered by the Commission pursuant to this paragraph, the laws or con-
stitution .of any State, or the decision or order of, or the pendency of any pro-
feeding before, any court or State authority to the contrary notwithstanding.
Upon the filing of such notice the Commission shall have authority during said
[thirty] forty days' notice period, either upon complaint or upon its own initia-
tive without complaint, to enter upon an investigation of the proposed dis-
continuance or change. When an investigation by the Commission is instituted
under this section, the carrier or carriers filing such notice shall ha re the burden
of establishing that public convenience and necessity permit the proposed dis-
continuance or change, in whole or in part, and that the continued operation or
service of such train or ferry without discontinuance or change, in whole or in
part, will unduly burden interstate or foreign commerce, Upon the institution
of such investigation, the Commission, by its investigation order served upon
the carrier or carriers affected thereby at least ten days prior to the day on
which such discontinuance or change would otherwise become effective, may
require such train or ferry to be continued in operation or service, in whole or
in part, pendinghearing and decision in such investigation, but not for a longer
period than [four] seven months beyond the date when such discontinuance or
change would otherwise have become effective; Provided, That the Commission
may further require such train or ferry to be continued in operation or service,
in. 'whole or in part, for a period of no longer than two months beyond the date
specified in its investigation order, pending completion of the investigation or
the Commission's determination of any petition or petitions for reconsideration
of its decision and order in such investigation. If, after hearing in such in-
vestigation, whether concluded before or after such discontinuance or change
has become effective, the Commission finds that [the operation or service of
such train or ferry is required by] public convenience and necessity do not
permit the proposed discontinuance or change, in whole or in part and that
the continued operation or service of such train or ferry without discontinu-
ance or change, in whole or in part, will not unduly burden interstate or foreign
commerce, the Commission may by order require the continuance or restoration
of operation or service [of such train or ferry], in whole or in part, subject
to such terms, 'conditions, and modifications pertaining to operations or service
as it shall find to be reasonable and just, for a period not to exceed one year
from the date of such order. The provisions of this paragraph shall not supersede
the laws of any State or the orders or regulations of any administrative or
regulatory body of any State applicable to such discontinuance or change unless
notice as in this paragraph provided is filed with the Commission. On the expira-
tion of an order by the Commission after such investigation requiring the continu-
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ance or restoration of operation or service, the jurisdiction of any State as to

such discontinuance or change shall no longer be superseded unless the 
procedure

provided by this paragraph shall again be invoked by the carrier or 
carriers.

"(2) Where the discontinuance or change, in whole or in part, by
 a carrier

or carriers subject to this part, of the operation or service of any tr
ain or ferry

operated wholly within the boundaries of a single State is prohib
ited by the

constitution or statutes of any State or where the State authority having juris-

diction thereof shall have denied an application or petition duly 
filed with it by

said carrier or carriers for authority to discontinue or change, in 
whole or in

part, the operation or service of any such train or ferry or shall not
 have acted

finally on such an application or petition within one hundred and t
wenty days

front the presentation thereof, such carrier or carriers may petition 
the Com-

mission for authority to effect such discontinuance or change. The 
Commission

may grant such authority, in whole or in part, subject to such terms, 
conditions,

and modifications pertaining to operations or service as it shall find t
o be rea-

sonable and just, [only] after full hearing and upon findings by it that (a
) the

present or future public convenience and necessity permit of such dis
continuance

or change, in whole or in part, of the operation or service of such train
 or ferry,

and (b) the continued operation or service of such train or fer
ry without dis-

continuance or change, in whole or in part, will constitute an unjust an
d undue

burden upon the interstate operatios of such carrier or carriers or up
on inter-

state commerce. When any petition shall be filed with the Commission u
nder the

provisions of this paragraph the Commission shall notify the Governo
r of the

State in which such train or f.erry is operated at least thirty days in ad
vance of

the hearing provided for in this paragraph, and such hearing shall be
 held by

the Commission in the State in which such train or ferry is operated; an
d the

Commission is authorized to avail itself of the cooperation, services, record
s and

facilities of the authorities in such State in the performance of its 
functions

under this paragraph.
"(3) Any State, administrative or regulatory agency of a State, or 

person,

adversely affected or aggrieved by an order of the Commission ente
red after

hearing •pursuant to paragraph (1) or (2) of this section, may bring s
uit to

obtain judicial review thereof under the provisions of sections 1336, 13
98, 2284,

and 2321 through 2325 of the Judicial Code, 28 U.S.C. §§ 1336, 1398, 228
4 and

2321-2325."

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, March 16, 1967.

Hon. WARREN G. MAGNUSON,
Chairman. Committee on Commerce,
U.S. Senate.
DEAR MR. CHAIRMAN: Your letter of March 6, 1967, transmitted a copy

 of

S. 1175 entitled "A bill to amend section 13a of the Interstate Commerc
e Act,

and for other purposes," and requested our comments thereon.

Section 13a was added to the Interstate Commerce Act in 1958 (Pub. L.
 85-

625, 72 Stat. 568, 571) at the instigation of rail carriers which urged that 
the

several states, by denial or by refusal to act, prevented the cessation of p
assen-

ger train operations and ferries no longer required or used by the public. It p
ro-

vides a method and procedures to make to make it possible for carriers by ra
il-

road subject to the Interstate Commerce Act to discontinue or change, in 
whole

or in part, the interstate or intrastate operation or service of trains or ferries

operated by them, notwithstanding otherwise applicable state laws.

We have no special information as to the necessity for or desirability of 
the

changes in section 13a proposed by S. 1175.
If enacted, the proposed amendments to section 13a of the Interstate Com

-

merce Act would not materially affect the work of the General Accou
nting

Office. As part of a plan which is designed to facilitate the transportation 
of

people in our urbanized society, the proposed changes concern matters of c
on-

gressional policy. We therefore make no recommendation as to the action
 to

be taken by your committee on S. 1175.
Sincerely yours,

PRANK H. WEITZEL,

Assistant Comptroller General of the United States.
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OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., April 11, 1967.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate,
Washington, D.C.
DEAR SENATOR: This is in response to your request for the views of the Depart-

ment of Justice on S. 1175, a bill "To amend section 13a of the Interstate Com-
merce Act, and for other purposes."
This bill has been examined, but since its subject matter does not directly

affect the activities of the Department of Justice we would prefer not to offer any
comment concerning it.

Sincerely,
RAMSEY CLARK,

Attorney General.

Senator LAUSCHE. The first witness this morning is William H.
Tucker, Chairman of the Interstate Commerce Commission.
Mr. Tucker, you will proceed.

STATEMENT OF HON. WILLIAM H. TUCKER, CHAIRMAN, INTER-
STATE COMMERCE COMMISSION, WASHINGTON, D.C.; ACCOM-
PANIED BY FRITZ KAHN, ASSOCIATE GENERAL COUNSEL; THEO-
DORE FORBES, DEPUTY DIRECTOR. OFFICE OF PROCEEDINGS;
AND ROBERT CALHOUN, LEGISLATIVE COUNSEL

Mr. TUCKER. Good morning, Mr. Chairman.
My name is William H. Tucker. I am Chairman of the Interstate

Commerce Commission and have been Chairman since January 1 of
this year.
I have with me assisting me, Mr. Chairman, Mr. Forbes on my right,

Assistant Director of our Bureau of Proceedings • Mr. Fritz Kahn on
my left, Associate General Counsel, who appeared last August in a
similar matter; and Mr. Calhoun

' 
our Legislative Counsel.

I have a 24-page prepared statement, Mr. Chairman, which I would
be very happy to insert in the record and then summarize it if the
chairman desires.

Senator LAUSCHE. Yes.
Your statement will be fully transcribed into the record.
Mr. TUCKER. Mr. Chairman, on behalf of the Commission, I want to

thank you and the members of the subcommittee for this opportunity
to express our views on S. 1175, which implements a legislative recom-
mendation of the Commission transmitted to Congress on March 2,
1967, and is designed to give the Commission more time and improve
procedures for dealing with railroad passenger train discontinuances
than are afforded by the present law.
The present law, sections 13a(1) and 13a(2) of the Interstate Com-

merce Act, was enacted as a part of the Transportation Act of 1958,
which, in turn, was a comprehensive program designed in part to alle-
viate the financial problems of the railroads.
Prior to the enactment of this legislation, jurisdiction over passen-

ger train operations and service discontinuance was entirely a matter
of State law. The difficulties experienced by the railroads in discontin-
uing financially unprofitable services under such laws in large part
prompted the passage of the present section 13a.
Since the enactment of section 13a, the Commission has considered

239 passenger train discontinuance proposals; 194 of these arose under
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section 13a (1) , dealing with interstate train service, while 45 arose
under section 13a (2) , which covers passenger service operated solely
within a single State.
Of these proposals

' 
the Commission has permitted the discontinu-

ance to take effect in 125 cases involving 476 trains under 13a (1) and
has required continuance of service in 31 proceedings involving 349
trains. Under section 13a (2), we have authorized 331 trains to be dis-
continued, while requiring 37 trains to be continued. For the informa-
tion of the subcommittee, we have prepared a supplemental detailed
breakdown of this summary, showing the results of each section 13a
proceeding on an individual basis, through May 15,1967, which I would
like to submit for the record at this time.
Although this exhibit provides a good indication of the decline in

railroad passenger service, it does not reflect the full magnitude of
this decline. Since under section 13a (1) the carriers have the option
of filing a discontinuance notice with either the States or the Commis-
sion, it does not reflect those interstate trains which may have been
discontinued under State law.
Likewise, under section 13a (2), dealing with intrastate service, the

Commission's authority is limited to those cases in which the State
authorities have not approved the carrier's request for discontinuance
and the carrier appeals the action of the State agency. We therefore
have no precise estimate as to how many intrastate trains have been
discontinued over and above those authorized by us under section
13a (2) .
A somewhat more meaningful picture of the effects of these discon-

tinuances may be obtained by examining the amount of service which
is still available today. For the information of the subcommittee, we
prepared a summary study of the intercity through-passenger service
that presently exists by carriers between a number of the Nation's
largest cities and metropolitan areas, which I would like to submit
for the record at this time. Although this study is limited in that it
includes neither commutation service nor other strictly local service,
an indication of the quality of service available, nor the availability
of connecting service requiring a change of trains, we believe that this
summary does clearly show the serious degree to which passenger
service has declined in recent years to its present level.
For example, although the heavily populated Northeast corridor

-between Boston and Washington is now served by some 26 daily trains,
in the corridor reaching west through Cleveland, Detroit to Chicago,
through-passenger service is much more limited.
From New York to Detroit, only one through train a day is now

available • to Cleveland, only four; and to Chicago itself, a maxi-
mum of 1. -
Not shown at all in this study is the present complete lack of through

service from points in the East and South to points in the West which
formerly existed in some quantity. This study does not take into ac-
count a number of proceedings currently pending under section 13a
(1), which would further reduce this already limited number of trains.

Despite these extensive reductions in service, many of the problems
which prompted the enactment of section 13a are still with us. On
intercity rail passenger service, patronage continues to decline, even
though the total volume of intercity travel continues to increase.
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Between 1939 and 1965, the latest year for which precise data is
available, the number of miles over which intercity rail passenger
service was operated declined from 172,031 to an estimated 77,282.
During the same period, passenger revenues declined from a high

of $1.790 billion in 1944 to approximately $416.4 million in 1965.
For the information of the subcommittee, I would like to submit

for the record several statistical summaries and indexes which graph-
ically show this decline in more detail and further indicate the cor-
responding growth in service by air and motorbus companies.
Although the rail passenger deficit, as computed under the Com-

mission's accounting regulations, has declined sharply from a high
of around $724 million in 1957 to $399 million in 1963, the passenger
deficit is again beginning to increase.
In 1965 the passenger train deficit approached $410 million. Added

to these factors is the declining use of passenger train service by the
Post Office Department for thtransportation of mail, which increas-
ingly is moving by highway or air.
In recent weeks, for example, the Post Office has announced plans

to discontinue or sharply curtail the use of rail passenger trains on
a number of Midwestern and -Western railroads. It is not intended,
by these comments, to be critical of the transportation policies adopted
by the Post Office, nor to say that such policies were or are ill advised,
but merely that the effect of further reducing the amount of mail
revenues now earned by the railroads, now estimated at about $300
million annually, will thereby deprive many passenger trains of their
principal economic sustenance and convert formerly profitable or
marginal operations into clear-cut candidates for discontinuance.
While this brief background summary indicates that there is still

a clear need for a simple and expeditious procedure to eliminate clearly
unprofitable passenger train service, along the lines of section 13a,
at the same time it is equally clear that many passenger operations
in this country are essential and should be preserved. By this, we do
not mean preserved in a static, unchanged form, but, rather, an under-
taking by the carriers in conjunction with governmental representa-
tives and others to make a reasonable effort to sustain and improve
essential and economically viable passenger services for the future
travel needs of the Nation.
A number of such efforts are already underway. These include the

high-speed Northeast corridor program between Washington and New
York, now approaching the completion of its first phase as a result of
the joint efforts of the Department of Transportation and the Penn-
sylvania Railroad; a similar effort by the Pennsylvania and the State
of Pennsylvania in the so-called Keystone corridor between Phila-
delphia and Pittsburgh; and the programs now being developed for
the preservation of essential commuter passenger operations on the
New Haven, the Reading, and the Erie-Lackawanna between those
carriers and the State and local authorities involved.
During this transitional period from the presently available pattern

of rail passenger service to that being designed and planned for the
future, the function and role of the Commission must be to assure that
this transition will be orderly and that service for which there is a
public need is not discontinued, except upon a considered determina-
tion of both the relevant facts and the social and economic conse-
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quences which may flow from a Commission decision in a particular
case.
To accomplish this, we need better and more flexible tools and,

in certain cases, more time, than are afforded by the present law. The
provisions of S. 1175 are a modest step in this direction, being designed
to provide the Commission with improved procedures and, at the same
time, to eliminate certain other deficiencies which also exist in the
present law. These changes in section 13a are proposed as the result of
our own experience with the present statute and, in addition, criticism
voiced by Members of Congress, State officials, and others concerned
with these proceedings.
At this point I would like to indicate the basic changes made by the

provisions of this bill to the existing law and to discuss them briefly
in the context of our experience with the existing provisions of section
13a:

First, the provisions of this bill would give the Commission more
time in the initial and final investigation of train discontinuance peti-
tions filed by the railroads. The present 4-month limitation would be
changed to 7 months beyond the date when the discontinuance or change
in passenger service would otherwise have become effective.
In addition, the Commission would be authorized to require the

continuance of a train for 2 additional months, if such time were re-
quired either to complete the investigation or for the Commission to
act on any petition for reconsideration of its decision in the investi-
gation.
The present state, with its limit of 4 months on the period in which

the Commission may hold in abeyance a proposed interstate train dis-
continuance, imposes severe restrictions upon the ICC's flexibility in
processing the cases. As the proposals become more complex and the
issues more important to the public affected by these proposals, 4
months becomes less adequate to achieve a full hearing and evaluation
of all the conflicting public interests involved.
In this regard it should be pointed out that many passenger dis-

continuance proposals submitted to us in recent years have markedly
different characteristics from those submitted in the first years follow-
ing the enactment of section 13a in 1958. Most of these earlier proceed-
ings involved clearly marginal branch line or secondary main line
service which had been substantially abandoned by the public for
-other modes of transportation. In order to provide service for the
remaining handful of patrons, the carriers involved were sustaining
significant out-of-pocket losses.

Since 1964, however, this pattern has shifted. An increasingly large
number of proceedings involve large numbers of trains or else involve
complex economic and public interest :questions, and we are finding it
increasingly difficult to render a decision within the statutory period.
For example, the proposal of the Boston 8c, Maine Railroad in June

1964 to discontinue all interstate train service to and from Boston, to
be effective in August of that year: That proposal, embraced in three
simultaneous section 13a (1) cases, involved a total of 40 trains. It was
processed before the Commission contemporaneously with Boston 86
Maine's proposal to discontinue 229 intrastate trains under section
13a(2).
A joint hearing on these cases lasted 20 days in September and

October. Division 3 of the ICC decided the interstate train case on
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December 31, 1964, issuing a brief summary order on that date and
then a full report some 2 weeks later. These two proceedings are set
forth in Boston & Maine Corp., 324 I.C.C. 418 and 705 (1965) ,
respectively.
The New Haven's proposal to end all interstate passenger service,

273 trains' worth, in a single proceeding under section 13a (1) also
required hearing and decision within a 4-month period. Fortunately
there, however, the carrier postdated effectiveness of its proposal to
give the Commission an extra 4 months to process the case. This case
alone recorded 3,000 pages of hearing transcript over a period of 9
weeks. Had the New Haven sought to make its notice effective without
postdating, I doubt that an adequate hearing, deliberation, and de-
cision would have been possible. This proceeding is reported as New
York, N.H. & H.R. Co., Discontinuance of Trains, 327 I.C.C. 151
(1966).

Similarly, the proposal of the Western Pacific to discontinue, in
Finance Docket No. 24277, its heavily utilized train, "The California
Zephyr," could not be processed within the statutory period because
of the complex issues involved in this proceeding involving one of the
Nation's finest trains. Here again, at the request of the Commission,
the carrier postponed the discontinuance for 1 month beyond the 4-
month period. Since the Commission required the continuance of this
train for 1 year, this extra time was of material value in preserving
uninterrupted service to the public.

• Another change provided in this bill is that the carrier proposing to
discontinue passenger service shall have the burden of proof in estab-
lishing that the public convenience and necessity permit the discon-
tinuance or change in service and that the continuation of the service
would unduly burden interstate or foreign commerce.
Although carriers presently submit a considerable quantum of evi-

dence either with their initial notice or, if the Commission decides to
investigate a proposed discontinuance, at the subsequent oral hear-
ing, this area requires clarification since at the present time section
13a does not specify upon whom the burden of proof rests.
Although in no instance have the railroads refused to offer evidence

on either of these two points, despite their insistence that the existing
law does not place the burden of proof on them, this question is suf-
ficiently in doubt to require a clarifying amendment. Assigning of the
burden specifically to the carrier places it squarely on the party pos-
sessing most of the material data and will, in addition, impel the
carrier to make a more complete initial presentation as part of its
notice. This will provide the Commission with a more complete record
upon which to base its decision and should shorten the period of time
required at the hearing, since less supplementation of the record will
be required at this stage. This saving in hearing time can, in turn, be
used to good advantage by the Commission in reaching its decision.
Even with the extension in time provided for by this will, we will
still need to handle these cases on an expedited basis.
At this point, however, I should mention that in the course of the

House subcommittee hearings on the companion bill, H.R. 7004, to
this legislation, several members of the subcommittee expressed mis-
givings about this provision.
In view of these misgivings, the Commission reviewed its position

on this matter and forwarded our views in a letter dated May 8, 1967
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to the subcommittee chairman, Congressman Friedel. After indicating
our reasons for desiring this provision, this letter concluded as follows:

We have taken into consideration the misgivings about this provision ex-

pressed by certain members of the Subcommittee. Because of the critical need

for this legislation as a whole and in view of the fact that the Commission has

established a working practice with the railroads in the area of the provision

in question, we feel that this provision could be deleted without seriously im-

pairing our ability to administer the statute effectively. Therefore, if the sub-

committee is of the opinion that this section is a detriment to the legislation as a

whole, we would not object to deleting this requirement by striking out lines

20 to 25, beginning with "When . . ." on line 20 of page 2, H.R. 7004, and ending

with line 2 on page 3.

With the chairman's permission, I would at this time like to have a
copy of this letter made a part of the record. (See p. 29.)
Another portion of this bill would eliminate two jurisdictional

problems which have occurred under the present law.
First, section 13a(1) would be amended also to cover train service

operating from a single State into a foreign country in addition to
service between two or more States. At the present time such service
is deemed to fall within the provisions of section 13a (2) , since in-
sofar as it is performed within the United States, the service is
"intrastate." Soo Line Discontinuance of Trains, 328 I.C.C. 610
(1967) . However, it seems more appropriate that service operated
partially in foreign commerce be covered by the same provisions ap-
plicable to intrastate commerce.
Section 13a(1) would also be amended to deal with the problems

where the service itself is provided only in one State but where the
train, for operating convenience, operates into another State.
For example, in the New Haven Railroad's proposal to discontinue

all of its passenger service, certain trains provided service only in New
York State; but the New Haven, solely for operating convenience,
terminated the trains in the State of Connecticut. As a result, it was
argued by certain parties that the carrier could not invoke section
13a (1) to discontinue these trains but rather would first have to seek
authority to discontinue from the New York Public Service Commis-
sion, as provided under section 13a (2) .

Since the Commission determined that all of the New Haven's
New York City area commuter service should be continued, it was
unnecessary to pass on this point. However, to prevent this issue from
arising again in a proceeding which, like the New Haven proceeding,
is essentially interstate in character, notwithstanding the intrastate
nature of some of its service, we believe that this proposed change is
desirable.
The last two major changes which this bill would make in the

present law are, in our opinion, extremely important. First, the draft

bill includes a new section titled 13a(3), which will provide for ju-
dicial review of any order of the Commission entered after hearing

under either 13a(1) or (a) in the U.S. district courts.
This new provision is intended to make it clear that a court appeal

will lie as to Commission decisions affecting the outcome of a car-

rier's discontinuance proposal, whether the discontinuance is permit-

ted or not.
Under the present law, judicial review has been held to be avail-

able in either event. This position has most recently been taken in

Civil No. 4799, State of Vermont v. United States, et al., decided May
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11, 1967, which affirmed our decision in F.D. 24000, Boston & Main
Co. Discontinuance of Trains, 328 I.C.C. 224 (1966).
On the issue of judicial review, the District Court for the District

of Vermont, after discussing the contention that Congress did not
intend to provide judicial review in those cases where a discontinuance
was permitted, stated:

But we fail to find convincing evidence that the Congress intended the unusual
and concededly unfair result of granting judicial review of the Commission's
determination solely to the roads, and not to opposing parties. The statutory
scheme gives the Commission power to control discontinuances, and sets limits
on the Commission's powers, allowing discontinuances to become effective unless
the Commission acts within four months and empowering it to require continu-
ance of service only for a period of one year after the date of the order, after
which period the carrier could again move for relief under the statute.
If an order is wrongfully granted, the road can obtain review and reversal.

If an order is wrongfully refused, ordinary principles of review of administrative
determinations, as well as elemental fairness call for review at the instance of
opposing parties. Congress having set standards for the Commission in the Act.
its decision to refuse to order continuance as well as its decision to order it.
should be reviewable and we have jurisdiction to do so here.

The court also alluded to the fact that the Commission had re-
quested this amendment "to remove any doubt on the point * *
In other cases, however, notably in .New Hampshire v. Boston .(1'

Maine Co., et al., 251 F. .gupp. 421 (1965), the courts have, held that.
judicial review is available only in the event that the Commission re-
quires the continuance of the passenger service in question. The Com-
mission itself has consistently taken the position that the right to
appeal from a decision under section 13a should not depend on the
outcome of the case, but rather, as a matter of simple fairness, should
be available to a State or any other adversely affected party. In the
hearings before this subcommittee last year on Senate Resolution 284,
former Chairman Bush, on behalf of the Commission stated:
The Interstate Commerce Commission subscribes fully to the sense of the res-

olution that decisions of the Commission rendered under section 13a (1) of the
Interstate Commerce Act, authorizing the discontinuance of interstate trains no
longer required by the public convenience and necessity, be subject to judicial
review, upon appeal of any aggrieved person to an appropriate district court.
( Statement of John W. Bush, Chairman, Interstate Commerce Commission, in
a hearing before the Surface Transportation Subcommittee of the Committee
on Commerce, United States Senate, 89th Congress, Second Session, on S. Res.
284, August 3, 1966.)

We believe, therefore, that this matter should be clarified by Con-
gress through enactment of our proposed section 13a (3). This new
section would permit any adversely affected party, including a State,
State regulatory commissions, or other persons, to appeal an admin-
istratively final action of this Commission which is determinative of
a discontinuance proposal in the same manner now available to the
carriers. Except for decisions by the Commission not to investigate a
proposed discontinuance, all decisions of the Commission would be
appealable in the same manner as other Commission proceedings.
The second of these two changes would permit that Commission to

deal better with situations where practical or temporary solutions
might lie along lines other than a mere approval or denial of the car-
rier's proposal.
In essence, we are requesting authority to render decisions on a

conditional basis, that is, contingent upon modifications in factors
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affecting service or operations. This would open up avenues thus far
untried toward arresting the decline of the passenger train.
Although under the present section 13a we can and do give weight

to such matters as the rescheduling of the remaining passenger service
provided by the carrier and the level of public support that may be
made available, it is not possible under the present law to impose
conditions in a section 13a proceeding without the consent of the
carrier or other party upon whom the condition would be effective.
Given the changing character of passenger service discontinuances,
which I alluded to earlier, and the importance of preserving and
improving as much of the present rail passenger service network as
the public is willing to patronize, we believe that the power to condi-
tion a passenger discontinuance proposal is of the utmost importance.
With this authority, we will be in a position to adjust or modify

flexibly a discontinuance proposal along lines that are fair and rea-
sonable to both the traveling public and the carriers involved, in
contrast to all-or-nothing options that exist under the present law.
The following example may serve to illustrate the differences

between the present 13a and our proposed amendment: A railroad
has two interstate trains operating between the same points—one
operating during the daylight hours, the other during the evening—
both of which it proposes to discontinue. Under the present law the
Commission has only the following options: To permit the discon-
tinuance of one or both trains; or, in the alternative, to require the
continuance of one or both trains—without, however, requiring any
alteration in the scheduling of these trains or any other conditions
wh:ch it might be in the public interest to impose. Such conditions
could, however, be imposed under this provision of the bill.
In conclusion, I would like to point out that we do not regard this

bill as a complete and satisfactory solution to the problem of pre-
serving and improving the Nation's essential rail passenger service.
It is now clear that traditional regulatory techniques, such as those

embraced in section 13a can serve only a limited purpose and must be
joined with forceful and imaginative long-range planning, research,
and development by the railroads; authorities in local, regional, State
and Federal governments; and concerned members or groups of the
general public. This work must proceed along lines that will not only
revitalize the economic and technological advantages of railroad

- passenger service but will, in turn, integrate such programs into others
having as their major goal the enhancement of the Nation's economic
and social environment, particularly in and around our major centers
of population.
On the part of the carriers, there must be a willingness to make the

same reasonable effort to improve and sustain passenger service as
they accord to their basic freight service. This reasonable effort should
be manifested in service improvements, long-range market analysis,
rate reformation, capital investment in research and technological
achievements applicable to passenger operations, and sound analysis
of the real costs of providing passenger services with a rail plant used
also for the provision of freight services. This reasonable effort would
not, however, be sustained beyond the point at which the carrier can
demonstrate an unwillingness on the part of the public either to sus-
tain the services through patronage or by assuming a fair share of the
cost of maintaining such services.

81-221-67-pt. 1 2
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In matching the reasonable effort of the railroads to sustain and
improve essential rail passenger services, the public must at the same
time be willing, through its governmental representatives, to provide
a reasonable level of support for those services. This should not be
interpreted as requiring a willingness by the public to "pay the bill"
as tendered by the carrier or carriers providing such services at a
deficit. Yet it must imply something more than a mere willingness to
provide only that financial assistance which is necessary to sustain
such services, and possibly the financial condition of the carrier offer-
ing them, at a point just short of collapse.
As the Commission stated in the New Haven case, supra, at p. 223.
We believe that the reasonable level of public support should in fact be con-

strued as that level of financial or other public assistance which will stimulate
the carrier to initiate or, if already initated, continue its own reasonable effort
to sustain and improve essential and economically viable passenger services.This, we think, is the kind of creative cooperation which will most productively
revitalize and invigorate the operation of America's privately owned rail pas-senger operations.

Such public support should not, of course, be limited solely to the
contribution of direct or indirect financial assistance to railroads. Be-
yond this, it must encompass joint governmental-carrier programs to
determine, on the basis of current and projected demand patterns,
what rail passenger services actually are essential to the public, and
at what level they should be maintained or modified.
In our judgment, the provisions of S. 1175 will provide us with

tools and more flexible procedures needed to carry out these goals in.
cooperation with the carriers, the public authorities, and others con-cerned with the solution of this vital problem.
Senator LATTSCHE. Now, will you proceed dealing with the high-

lights that you want to make in support of this proposal for the adop-
tion of S. 1175.
I would suggest that you follow your manuscript in dealing with the

matters so that I will be able to read your paper and also listen to
what you are saying.
Mr. TUCKER. All right. My outline will follow along with the pre-

pared testimony, Mr. Chairman.
S. 1175 implements the recommendation that the Commission sent

to the Senate on March 2.
• At the outset, Mr. Chairman, I would like to point out that, as the
chairman noted in opening the hearing today, this legislative propo-
sal does not in our view constitute any real change in the law.
I would like to suggest to the chairman that we are here today not

only to review the law and suggest what we find can be helpful changes
to the Commission in carrying out the intent of the Congress, but alsoto render a stewardship report to Congress on its 1958 legislation.The chairman will recall that that legislation was enacted by theCongress at a time when railroads were sustaining enormous passengerdeficits and when they were having a great deal of difficulty in obtain-ingdiscontinuances, which prior to 1958 were totally a matter of Statejurisdiction.
Of course, the 1958 act, present section 13, gave the Federal Gov-ernment jurisdiction to hear these cases.
Senator LAUSCHE. Will you at this point state the significant aspectsof the 1958 act which put jurisdiction in the Interstate Commerce
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Commission to deal with discontinuance of railway passenger serv-
ice?
Mr. TUCKER. Yes, Mr. Chairman.
The 1958 act provided that with respect to trains operated in inter-

state commerce a railroad could, by filing notice, invoke the juris-
diction of the Commisison.
Upon that jurisdiction being invoked, the Commission would have

30 days in which to decide whether to undertake an investigation.
Within 10 days of the expiration of that 30 days, the Commission

could order an investigation. And under the present law, the 1958
law, such investigation, which would include a hearing of course, had
to be completed and a decision rendered at the end of a 4-month period.
The criteria were whether or not the trains involved would unduly

burden interstate commerce and whether or not the public convenience
and necessity required the continued operation of that train.
As I said, Mr. Chairman, since that time we have dealt with 239

passenger train discontinuance proposals under section 13; 194 of those
were under section 13a (1) and 45 under section 13a (2) .
In connection with that and with my testimony, I would like to pre-

sent as an exhibit at this time, Mr. Chairman, a summary showing
each case, the disposition of it, the number of trains involved.

Senator LAUSCHE. How voluminous is it?
Mr. TUCKER. It is rather voluminous, because it covers every single

case we have had, Mr. Chairman.
Senator LAUSCHE. Well, at this time it will be included as a part of

the record but not transcribed into this testimony.
Mr. TUCKER. All right, Mr. Chairman.
I also had prepared for the convenience of the committee a summary

study of intercity passenger service which presently exists.
Senator LAUSCHE. The same disposition will be made of that statis-

tical report.
Mr. TUCKER. All right.
Now, as I pointed out in my testimony, Mr. Chairman, and again

in the sense of giving the committee a report on our stewardship under
this statute, we still have problems with passenger service which are
quite well known—namely, declining patronage, declining revenues,
and mounting deficits.
To give the committee a closer insight into that, I also prepared an-

other exhibit showing statistics and charts in connection with the
decline of rail passenger service in this country, decline of revenues,
and the number of trains involved, which I would like to also present.
Senator LAUSCHE. Without objection, the same disposition will be

made of that document.
Mr. TUCKER. Now Mr. Chairman, the position of the Commission

with respect to this bill is that we
Senator LAUSCHE. Just one moment, please.
I think that the information contained in these three documents is

of importance. Therefore, without objection, it will be transcribed into
the record of the testimony.
Mr. TUCKER. Thank you, Mr. Chairman.
(The documents referred to appear on pp. 30-52.)
Mr. TUCKER. Those exhibits and my testimony on the first six or

seven pages should give the committee and the Senate, Mr. Chairman,
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a pretty extensive view of what has happened with respect to passen-
ger trains and discontinuances in connection with that since 1958.
The position of the Commission is that we still need to preserve rail

passenger service that is found to be essential in the public interest and
in accordance with the statutory criteria involved.
But at the same time we suggest to the committee that there is still a

need to discontinue unprofitable and burdensome trains that are not
being used and that that program should be continued.
What we seek here today is merely those improvements which our

experience and perhaps I might say our expertise suggest to us as we
have looked over our stewardship of this law in the past 9 years.
The changes that we suggest, if I 
Senator LAUSCHE. Before you get to the changes, I am looking at

your manuscript, and I wish you would discuss the situation that these
statistics show developing between 1939 and 1965.
Mr. TUCKER. Well, as I point out there, Mr. Chairman, the sig-

nificant figure, is that the number of miles—operated in intercity rail
passenger service declined from 172,031 miles in 1939 to an estimated
77.282 miles today.
During the same period we point out that passenger revenues have

declined from a high of $1.790 billion in 1944 to approximately $416.4
million in 1965.
The charts and the graphs that we have in the exhibits indicate

the trends in connection with the particular intervening years in-
volved, Mr. Chairman.
Senator LAUSCHE. Do I correctly interpret these figures when I state

that the miles of intercity rail passenger service have declined a bit
more than 50 percent? That is, it fell from 172,000 miles to 77,000
miles?
Mr. TUCKER. You are correct, Mr. Chairman.
Senator LAUSCHE. And the passenger revenues in that same period

declined by 75 percent? In other words, the revenues decline in a
greater percentage than did the reduction of the miles of service?
Mr. TUCKER. That is correct, Mr. Chairman.
It is particularly significant to note that the miles of service com-

parison is between 1939 and 1965, while the revenue comparison, is
between 1944 and 1965.
Senator LAUSCHE. I see. I did not observe that before.
All right. Proceed further.
Mr. TUCKER. Well, as far as the changes are concerned, Mr. Chair-

man
' 
I'm going to emphasize again that we are not here to ask for a

new law. We are merely seeking improvements in the tools which the
Congress gives us to do the work which Congress intends to have done.
First of all, we would like more time. We would like the initial

30-day period raised to 40 days.
The reason for this request, Mr. Chairman, is that in 30 days it

might be easy to render an order to investigate a proceeding, but it is a
very difficult task to decide not to investigate a particular proposal.
In the rather difficult case where we might have to get to the point

of saying, "Well, this is the end of that train; we are not going to
investigate it," we feel another 10 days would be helpful.

Senator LAUSCHE. To make the record clear, the law now allows a
railroad to make application for discontinuance of service, and you
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have 30 days within which to decide whether you will investigate or
not?
Mr. TUCKER. That is correct.
Senator LAUSOHE. And that announcement of your purpose must

be made within the last 10 days of the 30-day period?
Mr. TUCKER. Not less than 10 days prior thereto.
Senator LAUSCHE. And you must make final disposition of the

application within 4 months from the time the application was filed
or within 4 months after the expiration of the first 30 days?
Mr. TUCKER. Within 4 months after the expiration of the first 30

days, Mr. Chairman.
Senator LAuscini. And you are asking that this initial 30-day

period be extended to 40?
Mr. TUCKER. Yes, sir.
Senator LAUSCHE. Would the same 10-day provision prevail under

your present request that does prevail under the present law?
Mr. TUCKER. Yes, sir. That would mean if we had the 40 days we

would have to make our decision 30 days after the notice was filed.
In that same context of time, Mr. Chairman, we are asking that the

present 4-month period be increased to 7 months and that the Com-
mission be given the authority to order an additional 2 months beyond
the 7 months.
Mr. Chairman, it is not the intention of the Commission in the easy

case—the case that does not require a lot of evidence—to go beyond
the 4-month period. But, as I indicated in my testimony, we have
been running into more complicated cases that involve groups of
trains or a very, very important train of some historical significance,
such as the California Zephyr, where we have needed more time.
And we foresee a situation, Mr. Chairman, where there might be

three to four railroads coming before us with proposals to restructure
their service where we would need all of the 7 months to hear every-
body who was interested, including all segments of the public, Mr.
Chairman, as well as to give the railroads an opportunity to demon-
strate fully the aspects of burden on commerce and so forth.
With respect to the additional 2-month period, Mr. Chairman, the

particular significance of that is that 
Senator LATISCHE. Are you now speaking of the 2 months that the

Commission would have within its discretion?
Mr. TUCKER. That is right, sir. That 2-month period for the most

part would give us an opportunity to rule on petitions to reconsider a
decision that was rendered at the end of the 7-month period.
Under either the present 4-month limitation or the proposed 7-

month period, the minute our decision is served approving the discon-
tinuance and the time is up, the train comes off.
Now, we have situations where parties file a petition to reconsider

that decision. By the time we have received all the pleadings and re-
plies—which usually will run 20 to 30 days—the train is taken off and
we are dealing with a situation where we might find something which
we ought to reconsider.
We think that there should be a 2-month period when we could, in

a difficult case, require the trains to operate for 2 months by invoking
the 2-month notice.

Senator CANNON. Will the Senator yield at that point?
Senator LAUSCHE. Surely.
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Senator CANNON. Are there any cases in which you have changed
your position as a result of the petition to reconsider?
Mr. TUCKER. Yes. I believe there are. We had one, I think, involving

the Erie Railroad, or the Missouri Pacific, when we changed our view-
point on reconsideration.
Senator CANNON. What is the normal time it takes you to make a

decision on a petition to reconsider from the time a petition is filed?
Mr. TUCKER. Well, it is hard to say, Senator Cannon. Sometimes it

is as short as 2 months. Sometimes it is longer.
We would do our best to make a decision on petitions for reconsid-

eration, given this 2-month period, within the 2 months.
Senator CANNON. Well, if it is longer, then the 2-month period really

would not help you, would it, unless you could make your decision
within the 2-month period?
Mr. TUCKER. Well, as I say, we would expedite our decision so as to

make it within that 2-month period, unless we ran into an extraord-
inarily difficult case.
Of course, the difficulty we have now is when we get to a petition

for reconsideration the train is usually gone anyway.
Senator CANNON. Thank you, Mr. Chairman.
Senator LATJSCHE. Proceed.
Mr. TUCKER. All right.
We are asking, Senator, for what I would like to call a technical

change in the burden of proof.
Under the present law we suggest to the subcommittee that there

is no specific burden of proof. 14y personal view is that if there is a
burden of proof applied in the present law, it is on the Commission,
since I regard section 13 as an investigatory, executive-type proceeding,
even though it is ajudicatory in nature.
We would like to clear that up. But in saying that, Mr. Chairman,

I want to point out that we have not had any severe difficulties with
railroads in coming forward and presenting the economic evidence.
But in many cases the railroads' attorneys will suggest, while they are
willing to go ahead with the evidence, they do not accept the burden
of proof.
Without making this a matter of vital importance, I suggest a

technical change in this law would be helpful.
Senator LAUSCHE. What do you specifically recommend in your

present bill?
Mr. TUCKER. We recommend the insertion of the wording:
When an investigation by the Commission is instituted under this section, the

carrier or carriers filing such notice shall have the burden of establishing that
the public convenience and necessity permit the discontinuance or change in
whole or in part and that the continued operation or service of such train or
ferry without discontinuance or change in whole or part will unduly burden
interstate or foreign commerce.

Senator LAUSCHE. Have you given any thought to the adequacy of
the words "that it shall have the burden of proof" without defining
what that burden of proof is?
That is, is it by a preponderance of the evidence, or is it by clear

and convincing evidence, or by evidence beyond a reasonable doubt?
Mr. TUCKER. It would be by the preponderance of the evidence, Mr.

Chairman.
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Senator LAUSCHE. And you construe that the words used, "that the
carrier shall have the burden of proof," would mean that he would
have to establish his application to discontinue the service by a pre-
ponderance of the evidence?
Mr. TUCKER. Yes, sir.
Senator CANNON. Wouldn't that already be required of a carrier?

If he is an applicant, how could you say other than that the burden of
proof would fall on the applicant to prove his case?
Mr. TUCKER. Well, as I pointed out, Senator Cannon technically

there is no burden of proof established in the law now. .A_nd some of
the railroads who have addressed this point say that the burden is not
on them.
Again I point out that we have not had trouble in getting them to

come forward, and I cannot suggest that we foresee a great deal of
difficulty, to be perfectly candid.
Senator LA-crscHn. Senator Cannon, is it your position that since

the railroad makes the application and asserts the right to discontinue,
that in itself puts the burden of proof upon it?
Senator CANNON. It would certainly seem that way to me. They

are applying to a regulatory agency for a specific authority to do some-
thing, and I would assume that they would have to prove their case.
I thought that was one of the basic principles of administrative law.

Senator LAUSCHE. There is a Latin maxim to the effect that he
who alleges must prove.
But go ahead. Pardon me.
Mr. TUCKER. Well, in connection with this technical burden of

proof change we are requesting, Mr. Chairman, it would be fair to
point out that we had considerable discussion on this point in our
hearing before the House committee, and considerable confusion
developed.
As a result of that, we wrote to Chairman Friedel of the subcom-

mittee on May 8 and pointed out that this burden of proof change
was not one of the more essential elements of our proposal, and I
would just like to quote the last paragraph for the purpose of this
record.
Senator LAUSCHE. Go ahead.
Mr. TUCKER. After stating that this was not absolutely essential

to us, we said:
We have taken into consideration the misgivings about this provision ex-

pressed by certain members of the Subcommittee. Because of the critical need
for this legislation as a whole and in view of the fact that the Commission has
established a working practice with the railroads in the area of the provision
in question, we feel that this provision could be deleted without seriously im-
pairing our ability to administer the statute effectively. Therefore, if the
Subcommittee is of the opinion that this section is a detriment to legislation
as a whole, we would not object to deleting this requirement by striking out line
20 to 25, beginning with "When . . ." on line 20 of page 2, H.R. 7004, and ending
with line 2 on page 3.

Senator LAUSCHE. The motivation for your request in the bill that
is before us comes from the fact that the railroads have specifi-
cally asserted that they do not under law feel that they must carry
the burden of proof?
Mr. TUCKER. On several occasions, Mr. Chairman.
Senator LAUSCHE. All right. Proceed.
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Mr. TUCKER. The next suggestion is a technical change relating to
jurisdiction, and one we feel is quite necessary, Mr. Chairman.
At the present time a train that operates from a foreign country

into one State of the Nation would be considered intrastate. We feel
that a train crossing a national borderline should be considered inter-
state and, therefore, come under section 13a (1) . We have included a
provision in this proposed statute in regard to that.

Similarly, at the present time the law provides that section 13a(1)
can be invoked when a train is operated between one State and an-
other State. We had a severe issue involving 19 of some 247 New
Haven trains where, Mr. Chairman, they were scheduled between
points in the State of New York but the operational tabulations,. and
schedules which are required to be filed with us showed the train as
having a turnaround, or a start and stop in Connecticut.
We feel that that should be clarified to the extent that the law would

require that a train come under section 13a (1) or be considered inter-
state in character when it operates in service between one State and
another.
Senator LAUSCHE. Would that expand your jurisdiction or narrow

it? Do you now hold that where it operates within the State of New
York but turns around in Connecticut that that is interstate?
Mr. TUCKER. Well, there is a division of viewpoint on that, Mr.

Chairman.
Senator LAUSCHE. Well, what are you recommending?
Mr. TUCKER. We are recommending that where, for example, a

train operates between Connecticut and New York, even though it
has no scheduled stop for picking up passengers in Connecticut, that
that be considered interstate in character.

Senator LAUSCHE. All right.
Mr. TUCKER. Now, Mr. Chairman, in all fairness, I would like to

point out that on my review of the last few days of the statute I am
not absolutely sure that this is the best wording on that one particular
point, and I would like leave to review that point and file a further
statement on it.
That is my own personal view. My colleagues do not agree with me.

But I think I am right, so I would like to review it.
Senator LAUSCHE. All right.
Mr. TUCKER. Now, the next matter is quite important, Mr. Chair-

man. At the present time a railroad can now file for discontinuance of
one train or 247 trains. And we can only say yes or no with respect to
each train. We cannot take an overall look at the structure of that
railroad and see whether there is any kind of intermediate proposal
that could be worked up.
We are asking the Senate to give us the authority to impose condi-

tions with respect to the discontinuance of a train or trains.
I would like to give the committee just an illustration of what I

mean.
Again I cite the New Haven case and the B. & M. case that came up

and was discussed before this committee last year, where governmental
entities will come in and offer public aid on the record.
That offer of aid might be contingent upon legislative approval or

some particular problem in the State involved. It might not be immedi-
ately forthcoming.
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Now, all we can do presently is to consider that. Now, let's assume
that if we were sure that the necessary aid was forthcoming, we would
require the train to be continued. Now, this requested change would
give us the authority to condition an order continuing the train on the
production of the aid suggested in the evidentiary record at a later
date.
In other words, if the aid did not come forth from the State, the

continuance order would come to an end automatically as of certain
date.
Now, another situation arises. We have cases where a railroad picks

out the best train in terms of scheduling and patronage, out of three
trains that operate between the same points. Here again, Mr. Chair-
man, we could order continuance but require schedule readjustments.
In the case where we have a structural reappraisal of a railroad's

passenger service, we could take a look at the whole passenger service
and order certain continuances, while dropping some trains based on
the conditions that many others be completely rescheduled.
This does not give us a plenary authority or ultimate authority to

tell a railroad how to run its business, because they are the ones that
come before us with a notice, but it certainly would give us a little
flexibility—a flexibility which I want to assure the chairman I would
have liked to have been able to employ when I heard the New Haven
case, and their proposed recommendations to the Interstate Commerce
Commission.
I would like to add one other comment about public aid which I

think is important for the record. The Commission will not just reach
out and say to somebody, "Well, you ought to pay these railroads so
much money." If this law be enacted, Mr. Chairman, any such condi-
tions must be predicated on clear and convincing evidence in the
record.
That is, for the Commission to impose a condition based on an offer

of aid, such an offer ought to be presented in the evidentiary record
and not something that the Commission conjured up.
We believe that the power of conditioning, if given to us, Mr. Chair-

man, will be wisely and constructively used.
Senator LAUSCHE. The situation as it prevails under existing law

is that you have no power to issue a conditional order dealing with
the discontinuance of a passenger train ?
Mr. TUCKER. Not in my opinion, Mr. Chairman.
Senator LAUSCHE. Proceed.
Mr. TUCKER. I wanted to ask Mr. Kahn if he disagrees with me on

that point. If he does, it might be important for the record.
Mr. KAHN. No, and I would invite the committee's attention to one

of the first proceedings decided by the Commission under section
13a(1).
The Great Northern train discontinuance case, in which the Com-

mission concluded that it was without power under section 13a (1)
of the statute to impose conditions.
Senator LAUSCHE. Proceed.
Mr. TUCKER. Now, the last change I will discuss, Mr. Chairman, was

the subject of your constructive hearing in late August which was
brought about by Senator Aiken's resolution. I refer to the hearing
before your subcommittee on Senate Resolution 284, August 3, 1966.
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I reviewed that record, and it is quite a good demonstration of the
need for an absolute right to judicial review for all parties.
Now, we have a situation that has changed since August. The chair-

man might recall that last August we reported that the Federal court
in New Hampshire has held that if we ordered a continuance of
a train, the railroad could appeal, but the public or the labor interests
could not appeal.
Senator LAUSCHE. The position is that when the judgment was in

favor of the railroad, the public could not appeal?
Mr. TUCKER. Yes. That is right.
Senator LAUSCHE. When the judgment was in favor of the public

ordering a continuance of the service, the railroad did have the right
to appeal?
Mr. TUCKER. Correct, Mr. Chairman.
Senator CANNON. Did that ever go beyond the State court?
Mr. TUCKER. No, it did not. Did it?
Mr. KAHN. Decision was by the U.S. District Court for the District

of New Hampshire. The State filed a notice of appeal to the Supreme
Court of the United States but did not perfect that appeal.
Senator CANNON. I see. Would the appeal route have been directly

to the Supreme Court or to the circuit court?
Mr. KAHN. The appeal would have been directly to the Supreme

Court, sir.
Mr. TUCKER. Now, we had another case, Mr. Chairman, that is

rather interesting.
Senator LAUSCHE. Wait a minute. I want to ask this question. If

this bill is enacted into law, could the Interstate Commerce Commis-
sion order restitution of service of any train whose discontinuance
had been approved prior to the effective date of the new law?
Mr. TUCKER. No, not in my opinion, Mr. Chairman.
Senator LAuscHE. It would be operative from the time of enact-

ment?
Mr. TUCKER. That is correct, Mr. Chairman.
Senator LAUSCHE. Proceed.
Mr. TUCKER. Now, on the appeal proposal, we simply propose that

every party have a right to appeal from our decisions. Whatever he
does, whether it is by simple discontinuance of a proceeding notice or
by a more involved decisional process, we believe the parties have a
right to appeal.
Senator LAUSCHE. Senator Cannon.
Senator CANNON. I would just like to 'ask, if that has been your

position, did you take that position before the court in the case that
you referred to?
Mr. TUCKER. We have taken it in every court, including that New

Hampshire case. I believe Mr. Kahn was in on that case.
Mr. KAHN. Correct.
Senator CANNON. Who took the adverse position? The railroads?
Mr. KAHN. Yes, sir.
Mr. TUCKER. Now, in Vermont we had a very interesting case as a

result of the B. & M. case that this committee referred to last August.
Just recently, May 11, a U.S. court of Vermont held that all parties

have a right to appeal.
I wonder, Mr. Chairman, if I could just read a short portion of

that decision into the record here.
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Senator LAUSCHE. Yes.
Mr. TUCKER. The District Court for the District of Vermont, after

discussing the contention that Congress did not intend to provide
judicial review, stated:
But we fail to find convincing evidence that the Congress intended the unusual

and concededly unfair result of granting judicial review of the Commission's
determination solely to the roads, and not to opposing parties. The statutory
scheme gives the Commission power to control discontinuances, and sets limits
on the Commission's powers, allowing discontinuances to become effective

unless the Commission acts within four months and empowering it to require

continuance of service only for a period of one year after the date of the order,

after which period the carrier could again move for relief under the statute.

If an order is wrongfully granted, the road can obtain review and reversal.

If an order is wrongfully refused, ordinary principles of review of adminis-

trative determinations, as well as elemental fairness call for review at the

instance of opposing parties. Congress having set standards for the Commis-

sion in the Act, its decision to refuse to order continuance as well as its

decision to order it, should be reviewable and we have jurisdiction to do so here.

But then the court goes on to allude to the fact that the Commission
now has requested an amendment to "remove any doubt on this point."
It is our opinion that there is a right to review, but we are faced

with cases other than the Vermont case which say that full right is
not there.
Mr. Chairman, we would like to remove any doubt in the act by this

amendment.
Senator LAUSCHE. Senator Cannon.
Senator CANNON. Mr. Chairman, I have to say that I agree with him.

I think the Vermont court used very proper language in that case. I am
surprised that any court would come to a contrary conclusion and to
be so unfair as to say one party had the right of appeal and the op-
posing party did not have the right of appeal.
I think that the Commission should be commended for taking a con-

sistent position throughout that both parties should have the right to
appeal.
Mr. TUCKER. Thank you, Senator Cannon.
Mr. Chairman, I have a photostat copy of that Vermont opinion.
Senator LAUSCHE. It will not be put into the record.
Mr. TUCKER. I would like to present it.
Senator LAUSCHE. I mean it will not be transcribed. We will make it

a part of the regular file.
Mr. TUCKER. In closing, Mr. Chairman, I would like to go back to

what I suggested at the outset. Despite the reaction that seems to have
been generated in some quarters, the Commission is not here to ask
Congress to change its mind about what it did in 1958. We are report-
ing to the Congress now through this subcommittee on what has hap-
pened since 1958 and what, in our opinion, the Congress can do to
improve the law.
What we propose Mr. Chairman, is not a solution to the rail pas-

senger problem in America. That solution, Mr. Chairman, I hope will
come from promotional planning agencies. They have the resources
and responsibilities to tackle the problem and to determine where the
population is growing and where it needs service.
I think we can be a little optimistic, Mr. Chairman, because some

railroads are now looking at the problem in the context of finding an
appropriate rail passenger system with good, efficient, clean, high speed
service.
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So we do not have any ultimate solution here, Mr. Chairman. We
merely seek to improve the tools that the Congress has given us.
I want to thank the committee for hearing us this morning.
Senator LAUSCHE. Senator Cannon.
Senator CANNON. As I understand it, Mr. Chairman

' 
you are simply

saying that if we grant you these changes that this will help you better
carry out your duties in the administration of the act. Is that right?
Mr. TUCKER. Yes, sir.
Senator CANNON. And you are not requesting any basic changes or

any material changes in the basic law, in the basic theory of the law?
Mr. TUCKER. No, sir we are not. I would say that the conditioning

power could be called a basic change. It gives us more authority. But
that conditioning power is entirely related to whether we continue
and how we can improve whatever order of continuance is involved.

Senator CANNON. Thank you, Mr. Chairman. That is all I have.
Senator LAUSCHE. Senator Hartke.
Senator HARTKE. Mr. Chairman, is there any immediate hope for

any increase in rail transportation, passenger rail transportation fa-
cilities ?
Mr. TUCKER. I couldn't say there was any immediate hope, Senator.

Being somewhat of an advocate of the need for rail passenger service
where the demand exists, I hope that our technology and our research
will show us the future here.
Senator HARTKE. From a very practical viewpoint, there are a lot

of people in the country who need some means of low-cost transpor-
tation to move from city to city.
Now, what I am asking very simply is: Is there any hope of any

type or any ray of sunshine that these people can look for in the field
of passenger transportation by rail?
Mr. TUCKER. Well, as I said, Senator, my hope would be that our

present research in the northeast corridor would give us a good pic-
ture of what we could look for or what we could look to develop in
other areas of the country.
Senator HARTKE. Let me come on back then. In other words, unless

there is some new development that comes along the lines of the present
fast transportation experiment on the east coast, the prospects really
are for less passenger service instead of more? Is that what you are
saying?
Mr. TUCKER. You are correct, Senator.
Senator HARTKE. All right. Now, then, I am sure that you are aware

of the recent serious bus accident that occurred in which a '73-year-old
woman was killed and 13 others were injured.
Mr. TUCKER. We have transferred our safety functions, as you know,

Senator, to the Department of Transportation.
Senator HARTKE. Yes, I understand that.
Mr. TUCKER. But we would be responsible for awareness of that.
Senator HARTKE. I am not trying to accuse you of a bus accident.
Mr. TUCKER. No, sir.
Senator HARTKE. I am trying to point out the very great seriousness

of the problem you have here. How are these elderly people goinp: to
get around? How are they going to move from place to place? They
have no passenger train service. The buses are not even safe.
Mr. TUCKER. Well, to a degree I share the Senator's concern. I be-

lieve that we have to go—and I say this in a promotional and planning
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sense—beyond what we have proposed here today. I hope plan , can
be developed that will meet the concern of the Senator.

Senator HARTKE. I understand that this is not any longer in your
jurisdiction though to be concerned with these matters. Is that. what
you are telling me.?
Mr. TUCKER. No; we have a concern, Senator, but the basic mission

we have is section 13 of the law.
Senator HARTKE. Yes.
Mr. TUCKER. wouldn't want to say that is all there is. We certainly

have a concern in what we call the national transportation policy, and
that should permeate any expertise we apply in all of these cases.
But our immediate problem is to ajudicate the proposals that conic

before us and try to keep an eye on the developing situation in the
sense of national transport policy:

Senator HARTKE. Yes; but under section 13a at the present time, the
policy which, is establish there provides for a method whereby the bur-
den, of the evidence is upon the public. Isn't that true?
Mr. TUCKER. -Well, we discussed the burden of proof, and we are pro-

posing that it be put on the railroads. At the present time it is my
view—there is a division of opinion on this—that it is on the public,
which would mean the Interstate Commerce Commission.
Senator HARTKE. That is right.
Mr. TUCKER. Of course, the burden of proof could not be on the

public as such; that is, public body. They do not have the equipment,
the resources, or the statistics to come forward, and we would not
expect them to, other than to show how they were affected in a par-
ticular case.

Senator HARTKE. You, in effect, then are recommending repeal of
section, 13a?
Mr. TUCKER. No; we are recommending certain changes which would

improve it, Senator Hartke.
Senator LAUSCHE. They are recommending that we declare the bur-

den of proof shall be upon the carriers to sustain their application for
a discontinuance of the service. Am I correct?
Mr. TUCKER. Correct., Mr. Chairman.
Senator HARTKE. That is the way it was before 1958?
Mr: TUCKER. No ; before 1958 the Federal Government had no juris-

diction, Senator Hartke. We did not have any power at all. The 1958
act provided that the jurisdiction of the Federal Government would
be invoked automatically by the Interstate Commerce Commission on
the filing of a notice. But basic jurisdiction is in the affected ,States.

Senator HARTKE. But coming away from the technicalities of pro-
cedure,-as far as the Commission is concerned, do you feel you have any
:responsibility under the law as it is at the preesnt time to make any
suggestions or make any recommendations as to how to accommodate
the' needsof the people who want to move in interstate transportation?
Mr. TUCKER. We do, Senator, in the sense of what becomes the policy

of the law. We just can't administer the provisions of the act with
blinders on. We have to have an awareness of the basic needs in this
area. We try to relate those policy matters to every case.
Senator HARTKE. Yes. I understand that, but you have no overriding

policy that is being developed by the Commission? Is that what you are
saying?
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Mr. TUCKER. I do not understand what the Senator means by "over-
riding policy."
Senator HARTKE. You have two problems here basically. One of

them is: How do you move people en masse if you do not have the
method to move them? No. 2 is: How are you going to move them
safely?
The reason I raised the question about the bus transportation is be-

cause I wanted to call attention to and put into this record the tre-
mendous increase—and this does not alone deal with passenger serv-
ice, but the tremendous increase in railroad accidents. In your last
annual report, on page 64, it shows that train accidents in 1965 in-
creased 43.8 percent over 1961.
Mr. TUCKER. Correct.
Senator HARTKE. What I am trying to find out is this: How are

these low-income, elderly people who do not drive, who cannot afford
a car, who cannot afford to fly, but who need this type of transporta-
tion, going to get around in this country? What do you suggest? That
they bum a ride?
What I am asking you is: Does the Interstate Commerce Commission

have any policy or any policy ideas or any programs or any thoughts
on how we are going to solve this? Or do we just let people go ahead
and shift for themselves?
Mr. TUCKER. No, all of the things the Senator mentions are prob-

lems which are part of our concern in any section 13 case.
Senator HARTKE. But going to the procedural aspects of this is not

going to really solve this problem. You have already said that in
answer to the first question I asked you. Isn't that right?
Mr. TUCKER. Well, Senator, what we are dealing with is a law that

Congress has asked us to administer in connection with discontinu-
ances of unprofitable passenger service.
Senator HARTKE. I understand that. I understand that, and part of

that problem is very big. It comes back to the basic question. What I am
asking you is: Do you, under the law, have the responsibilty for rec-
ommending policies which would make it possible for people to move
through this country?
Mr. TUCKER. We have.
Senator HARTKE. I mean, after all, if you don't have any policy

along that line, to worry about a little technicality like this is sort of
miniscule by comparison.
Mr. TUCKER. I would like to say, Senator, that I would not want to

leave the impression with the committee that we do not approach the
mission that Congress has given us specifically—which is section 13
and the national transportation policy, without developing an aware-
ness and a record on all the points. What we are running into, Sena-
tor, are train proposals which can be borderline and which might be
held up under those circumstances because of developing urban areas.
But at the same time we are running into marginal train situa-

tions where there might be only a few people traveling on a train and
it could be losing several hundred thousand dollars.
The law does not give us much room in that kind of situation.
Senator IIARTKE. es, sir.
Mr. TUCKER. Now, we 
Senator LAUSCITE. May I interrupt here? Which agency in the Fed-

eral Government by law has been vested with the responsibility of do-
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ing research and promoting improved service in cargo carrying and
passenger carrying? It is the Department of Transportation, is it not?
Mr. TtrciiER. It is, Senator. But I would not want to say that we are

ready to be called upon for any view that the Department or this
Congress might ask us for.
Senator LAITSCHE. Pardon me for interrupting. Go ahead.
Senator HARTKE, That is all right.
Mr. TUCKER. In answer to Senator Hartke we wrote a letter on

April 18 of this year, to Assistant Secretary Mackey, Department of
Transportation. In that letter, which was signed by the Commission's
Legislative Committee, consisting of me the vi chairman, and Com-
missioner Walrath, we recommended that 

 vice 
t the Department consider a

study for the development of a national passenger transportation
system.
Mr. Chairman, I would be very happy to make this a part of the

record.
Senator LAUSCHE. It will be done without objection.
(The letter referred to follows:)

APRIL 18, 1967.
Hon. CECIL MACKEY,
Assistant Secretary, U.S. Department of Transportation,
Washington, D.C.
DEAR Mn. MACKEY : In the course of our discussions on various legislative solu-

tions designed to arrest the serious decline in railroad passenger service, the
Commission considered several proposals aimed at modernizing and revitalizing
essential segments of the nation's railroad passenger network. Although we deter-
mined that the most promising approach in getting an early Congressional re-
sponse would be legislation amending Section 13a along the lines set forth in the
Commission's recent legislative recommendation on the subject, we believe that
Section 13a, even as we have proposed to amend it, is not an effective instrument
for the revitalization of rail passenger service. For this reason and because of the
growing interest and involvement of the Department of Transportation in the
rail passenger service area, we would like to bring to your attention some of our
other ideas on this subject which, in our judgment, have merit.
In particular, Section 13a procedures may not be the most appropriate vehicle

to determine the best possible solution to such a typical train-off case as the
New Haven or the recently decided California Zephyr case. Beyond this, neither
13a procedures or the Commission's limited staff resources permit a complete and
detailed examination of the present and prospective needs of the public for im-
proved rail passenger service and its relationship to the problems attendant to
our expanding economy, particularly those present in our major cities and metro-
politan areas.
- In order to determine what course the future development of rail passenger
service should take, we have considered as a first step legislation which would
authorize the Commission, in cooperation with the Department, to investigate
the operations and services of all rail passenger carriers with a view toward
designating certain trains as part of a National Rail Passenger System. In
determining whether particular trains should be part of such a system, the Com-
mission would consider the following factors without regard to the question
of financial burden on either a particular carrier or interstate commerce:

(1) The minimum amount of rail passenger service required to form the
nucleus of a national rail passenger network between major centers of
population.
(2) The extent to which particular trains are patronized.
(3) Whether a particular rail passenger service serves a more important

function than a competitive rail passenger service.
(4) The extent to which particular trains or ferries of different carriers

may be operated more economically and efficintly through the common Use
of tracks and terminal facilities, or under common control.
(5) The extent to which patronage of particular trains could be increased

through improved service.
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(6) Any other factors relevant to .a determination of what portion of exist-
inv.: rail passenger services is essential to the establishment of a National
Rail Passenger System adequate to meet the minimum present and .future
needs of commerce of the United States, of the Postal Service, and of the
national defense.

To supplement this basic plan, we envisioned additional provisions to Section
13a which would provide for special handling of proposed discontinuances of
trains included as part of a National Rail Passenger System. Trains not so in-
cluded would be covered by the present Sections 13a (1) and 13a (2).
Throughout the implementation of this program, we would work closely with

those members of the Department's staff concerned with this area and; in draw-
ing Up the National Rail Passenger System, would take into account the Depart-
ment's research and development programs in the rail passenger field.
Because any comprehensive program to revitalize rail passenger service will

necessarily require bold and imaginative efforts on the part of the carriers and
various levels of Government under the leadership of the Department, the pro-
posal outlined above is only a means for preserving those aspects of the .exist-
ing service which are truly essential so as to provide a sound framework from
which to begin the restructuring of rail passenger service for the needs of the
future. Although so limited in scope, we hope you will give this proposal your
consideration and support.

Sincerely yours,
WILLIAM H. TUCKER;

Chairman, Committee on Legislation.
PAUL J. TIERNEY,
LAURENCE K. WALRATH,

MT. TUCKER. I would like to say this, Senator, if I might address
nt.\ -4elf to a little self-charity here.
Senator HARTKE. All right.
Mr. TUCKER. We would like to work on the concept of a national

passenger transportation system, but in the same breath we would
not like to see our authority to discontinue unprofitable, burdensome
trains stop. We would like to work in this in a positive sense. We
would like resources to do the kind of a job that we have recommended
that the Department study. We think it is an interesting and im-
portant thing.
It is early yet to get any reaction from the Department.
I want to apologize for just bringing this letter in without the

Department being here, but I think it is called for by the dialog, Mr.
Chairman.
Senator HARTKE. I fully appreciate it. I will look at the letter. I

do not want to necessarily burden the record with it at this moment.
The point I am getting at is: what you are dealing with in this

bill is a very specific problem dealing with the question of isolated
cases which are before the Commission under petitions filed under
section 13a. I understand that. But it is difficult for me to see how
we can really provide what is ultimately in the public interest—the
type of low-cost transportation or mass transportation really, and
to the whole Nation—without somebody giving it some attention.
And I am not saying that the railroads should be required to oper-

ate a rail line which is absolutely losing money or anything of the
kind. I understand what your judgment is on that. But in making
these decisions I am trying to find out whether you have other posi-
tive recommendations to make as to how they can provide the neces-
sary transportation for these people.
I think it is a very serious matter, and it is going to become more

serious as we move along.
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Mr. TUCKER. I would agree with the Senator and point out that
I think that leadership in this promotional and 

Senator HARTKE. That is a good word—"leadership"—I like that.
Mr. TUCKER. Leadership in that area is now in the Department

of Transportation. Now, we want to help. We do not think that we
are just here to administer the law. We have a national transporta-
tion policy that we want to have permeate every facet of everything
we do, and that policy compels us to make recommendations.
We have made that recommendation to the Department, and I

suspect that they are looking it over now, Senator.
Senator HARTKE. All right. Just one more comment on that. If you

find that this responsibility is still in the law, resides still in the
Interstate Commerce Commission, and is not in fact a responsibility
solely of the Department of Transportation, I would hope that the
Commission then would give some time and some thought to what I
consider a very serious problem especially for the older people, espe-
cially for that person who is a 73-year-old woman who has now lost
her life. I mean she is dead. She went on probably the only means
by which she could move. She went on a bus.
She could not go on a train. The plane is out of the question finan-

.cially. And she probably did not have a relative. So she goes on a bus,
and then she ends up with the bus using tires which are—I don't mind
telling you that we are checking into it at the present time.
But the point still is that she had only one way to go, and it ought

-to at least be safe.
Mr. TUCKER. Senator, I just want to say this in response. I would

not want to leave it that we do not have a responsibility in the context
.a the Senator's viewpoint. I have suggested that we cannot assume
the leadership in a pure promotional and planning sense, and I also
want to suggest to the Senator that we think our advice in developing
these things is of use and is of value. We are ready to employ it, and
AVe have employed it as evidenced by this letter.

Senator HARTKE. I want a copy of that.
Mr. TUCKER. And we will continue to do so.
Senator HARTKE. That is all.
Senator CANNON. Do you have anything further to add, Mr.

Chairman?
Mr. TUCKER. Pardon me?
Senator CANNON. Do you have anything further to add?
Mr. TUCKER. No. I have finished with my testimony.
Senator CANNON. Thank you very much for being with us here

today.
(The letter of May 8, 1967, from Chairman Tucker to Hon. Samuel

N. Friedel, chairman, Subcommittee on Transportation and Aero-
nautics, Committee on Interstate and Foreign Commerce, House of
Representatives, referred to in the testimony, follows:)

INTERSTATE COMMERCE COMMISSION.
May 8, 1[)67.

non. SAMUEL N. FRIEDEL,
;Chaiirman, Subcommittee on Transportation and Aeronautics, Committee on

Interstate anti Foreign Commerce, House of Representatives, Washing-
ton, D.O.

DEAR CHAIRMAN FRIEDEL : In the course of my testimony before the Subcom-
,mittee on H.R. .7004 and related bills, a number of questions were directed to
/the provision of this bill imposing on the railroads the burden of establishing

81-V1-67—pt..  3
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that the public convenience and necessity permit the discontinuance of the serv-
ice involved and that continued operation would unduly burden interstate or
foreign commerce. The Commission has therefore reviewed its position on this
matter.
We believe that this proposed amendment to the Interstate Commerce Act

would be valuable in clarifying the uncertainty which presently exists in this
area. As I indicated in my prepared statement and in my oral testimony, we have
had no serious problems to date in compiling an adequate record in section
13a (1) cases. The parties, primarily the railroads, have submitted sufficient
evidence on both the statutory issues—whether the trains in question are re-
quired by the public convenience and necessity and whether their continuance
would constitute an undue burden on interstate or foreign commerce. Protestants
repeatedly insist, however, that the railroads have a burden of proof imposed
by section 13a in conjunction with section 7(c) of the Administrative procedure
Act; and the railroads, equally insistent, deny it. Since the Commission has no
power to assign a burden of proof where none is imposed by law, we feel that
the proposed change would provide a desirable clarification and insure against
the future possibility that the carriers in some important cases would not adhere
to their present practice, with the result that the Commission would lack an
adequate record upon which to base a decision.
We have taken into consideration the misgivings about this provision ex-

pressed by certain members of the Subcommittee. Because of the critical need
for this legislation as a whole and in view of the fact that the Commission has
established a working practice with the railroad in the area of the provision
in question, we feel that this provision could be deleted without seriously im-
pairing our ability to administer the statute effectively. Therefore, if the Sub-
committee is of the opinion that this section is a detriment to the legislation
as a whole, we would not object to deleting this requirement by striking out
lines 20 to 25, beginning with "When . . ." on line 20 of page 2, H.R. 7004, and
ending with line 2 on page 3.

Sincerely yours,
WILLIAM H. TUCKER, Chairman.

Proceedings under section 13a of the Interstate Commerce Act, as of May 15, 1967

Proceedings Trains
involved

1. Interstate trains:
(a) Notices:

Pending 
Becoming effective without investigation 
Dismissed without investigation 
Investigations instituted 

Total notices 

(b) Investigations:

1
1 24
2

167

2
63
8

932

194 1,005

Discontinuance permitted 101 2 413
Continuance required 31 2 349
Proceeding involving both continuance and discontinuance 3 12  
Dismissed 8 127
Withdrawn 4 15
Pending 11 28

Total investigations 167 932

2. Intrastate trains:
Petitions Rending 0 0
Petitions granted 24 331
Petitions denied 4 37
Petitions granted in part, denied in part 43  
Withdrawn 2 16
Dismissed 12 67

Total 45 451

1 Includes a ferry discontinuance proceeding in which no train was involved.
2 Differences in numbers of discontinuances permitted and continuances required shown under 1(b) from the numbers

shown in the same categories in the prior summation is due largely to reverse apportionment in the prior summation of
the trains involved in Finance Docket No. 23831—New Haven RR., wherein 234 were required to be continued and 40 were
permitted to be discontinued.
a Trains involved in these proceedings are counted under the designations "discontinuance permitted" or "continuance

required."
4 These trains are counted under the designations "petitions granted" or "petitions denied."
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42 PASSENGER TRAIN SERVICE

Through intercity railroad passenger trains, 20 major cities or metropolitan
areas

[Excludes commutation or other local service, special trains, and trains not advertised as part of a through service]

Out-
bound

In-
bound

Out-
bound

In-
bound

New York to Chicago: Chicago to Washington, D.C.:
Erie-Lackawanna 1 1 Baltimore & Ohio 3 3
New York Central 5 5 Pennsylvania 1 1
Pennsylvania 4 5 Chicago to St. Louis:

New York to Philadelphia: Pennsylvania_ 25 25 Gulf, Mobile & Ohio 3 3
New York to Detroit: New York Central__ 1 1 Illinois Central 1 1
New York to Baltimore: Pennsylvania 13 13 Norfolk & Western 2 2
New York to Cleveland: New York Chicago to Milwaukee:
Central 4 4 Chicago & North Western 5 5

New York to Washington: Pennsylvania__ 13 14 Chicago, Milwaukee, St. Paul &
New York to St. Louis: Pacific 7 a

New York Central 1 1 Chicago to San Francisco:
Pennsylvania 2 3 Atchison, Topeka & Santa Fe 1 1

New York to Boston: New York, New Chicago, Burlington & Quincy (orig.)_ 1  
Haven & Hartford 14 15 Chicago, Milwaukee, St. Paul &

New York to Dallas Pacific (orig.) 1  
New York to New Orleans: Southern Pacific (orig.) 1

Pennsylvania (orig.) 2  Western Pacific (orig.) 1
Louisville & Nashville (orig.) 1 Chicago to Boston: New York Central_ __ 1 1
Southern (orig.) 1 Chicago to Dallas: Atchison, Topeka &

New York to Pittsburgh: Pennsylvania 7 9 Santa Fe 2 2
New York to Buffalo: Chicago to New Orleans: Illinois Central_ 3 2

Erie-Lackawanna 1 1 Chicago to Pittsburgh:
New York Central 8 8 Baltimore & Ohio 3 3

New York to Cincinnati: Pennsylvania 5 5
New York Central 1 1 Chicago to Seattle:
Pennsylvania 1 1 Chicago, Burlington & Quincy (orig.)_ 4  
Pennsylvania (orig.) 2  Great Northern (orig.) 2
Chesapeake & Ohio (orig.) 2 Northern Pacific (orig.) 2

New York to Memphis Chicago to Buffalo: New York Central__ _ 6 6
New York to Atlanta • Chicago to Cincinnati:

Pennsylvania (orig.) 4  New York Central 1 1
Seaboard (orig.) 1 Pennsylvania 2 2
Southern (orig.) 3 Chicago to Memphis: Illinois Central____ 3 3

New York to Indianapolis: Chicago to Denver:
New York Central 1 1 Chicago, Burlington & Quincy 3 3
Pennsylvania 2 3 Chicago, Milwaukee, St. Paul &

New York to Columbus, Ohio: Pacific (orig.) 2  
New York Central 1 1 Union Pacific 2
Pennsylvania 2 3 Chicago to Atlanta:

New York to Louisville: Chicago & Eastern Illinois (orig.)___ I  
Pennsylvania (orig.) 1  Louisville & Nashville (orig.) 1
Chesapeake & Ohio (orig.) 1 Chicago to Minneapolis:

New York to Birmingham, Ala.: Chicago, Burlington & Quincy 7 7
Pennsylvania (orig.) 4  Chicago, Milwaukee, St. Paul &
Seaboard (orig.) 1 Pacific 4 5
Southern (orig.) 3 Chicago to Indianapolis:

New York to Rochester, N.Y.: New York New York Central 2 2
Central 7 7 Pennsylvania 2 2

New York to Toledo: New York Central__ 4 4 Chicago to Kansas City, Mo.:
New York to Miami: Atchison, Topeka & Sante Fe 7 7

Pennsylvania (orig.) 4  Chicago, Burlington & Quincy 2 2
Atlantic Coast Line (orig.) 1 Chicago, Rock Island & Pacific 2 2
Seaboard (orig.) 3 Chicago to Columbus, Ohio: Pennsyl-

New York to Akron: Erie-Lackawanna.... 1 1 vania 2 2
New York to Tampa: Chicago to Phoenix:

Pennsylvania (orig.) 5  Atchison, Topeka & Santa Fe 1 1
Atlantic Coast Line (orig.) 2 Chicago, Rock Island & Pacific
Seaboard (orig.) 3 (orig.) 1  

New York to Dayton, Ohio: Southern Pacific (orig.) 1
New York Central 1 1 Chicago to Louisville:
Pennsylvania 2 3 Monon 1 1

Chicago to Los Angeles: Pennsylvania 2 2
Atchison, Topeka & Santa Fe 4 4 Chicago to Portland Oreg.:
Chicago, Milwaukee, St. Paul & Chicago, Burlington & Quincy (orig.)_ 4  

Pacific (orig.) 3  Chicago, Milwaukee, St. Paul &
Chicago, Rock Island & Pacific Pacific (orig.) 1  
(orig.) 1  Spokane, Portland &Seattle (orig.) 4

Southern Pacific (orig.) 1 Union Pacific (orig.) 1
Union Pacific (orig.) 3 Chicago to Fort Worth: Atchison, Topeka

Chicago to Philadelphia: Pennsylvania 4 5 & Santa Fe 2 2
Chicago to Detroit: Chicago to Birmingham:

Grand Trunk 2 2 Chicago & Eastern Illinois (orig.)_ 1  
New York Central 4 4 Illinois Central (orig.) 2 2

Chicago to Baltimore: Pennsylvania 1 1 Louisville & Nashville (orig.) 3
Chicago to Houston: Atchison Topeka, & Pennsylvania (orig.) 2  
Santa Fe 1 1 Chicago to Oklahoma City: Atchison,

Chicago to Cleveland: New York Central_ 4 3 Topeka & Santa Fe 2 2



PASSENGER TRAIN SERVICE 43

Through intercity railroad passen,ger trains, 20 major cities or metropolitan
areas--Continued

lExcludes commutation or other local service, special trains and trains not advertised as part of a through service]

Out-
bound

In-
bound

Out-
bound

I 
bound

,Chicago ,Chicago to Rochester, N.Y.: New York Philadelphia to Baltimore: Pennsylvania_ 15 14
Central 6 4 Philadelphia to Cleveland 

Chicago to Toledo: New York Central____ 4 4 Philadelphia to Washington, D.C.: Penn-
Chicago to Norfolk: sylvania 15 14

Pennsylvania (orig.) 2  Philadelphia to St. Louis: Pennsylvania__ 2 3
Norfolk & Western (orig.) 2 Philadelphia to Milwaukee 
New York Central (orig.) 1  Philadelphia to Boston:
Chesapeake & Ohio 1 New York, New Haven & Hartford

Chicago to Omaha: (orig.) 4
Chicago, Burlington & Quincy 5 5 Pennsylvania (orig.) 4  
Chicago, Milwaukee, St. Paul & Philadelphia to New Orleans:

Pacific 6 6 Pennsylvania (orig.) 2  
Chicago, Rock Island & Pacific 2 2 Louisville & Nashville (orig.) 

Chicago to Miami: Southern (orig.) 
Atlantic Coast Line (orig.) 2 Philadelphia to Pittsburgh: Pennsylvania_ 7 10
Illinois Central (orig.) 1  Philadelphia to Buffalo 
Pennsylvania (orig.) 1  Philadelphia to Cincinnati: Pennsylvania_ 1

Chicago to Akron: Philadelphia to Atlanta:
Baltimore & Ohio 3 3 Pennsylvania (orig.) 4  
Erie-Lackawanna 1 1 Seaboard (orig.) 1

Chicago to El Paso: Southern (orig.) 3
Chicago, Rock Island & Pacific Philadelphia to Indianapolis: Pennsylvania 2 3
(orig.) 

Southern Pacific (orig.) 1
Philadelphia to Columbus, Ohio: Penn-

sylvania 2 3
Chicago to Tampa: Philadelphia to Louisville:

Atlantic Coast Line (orig.) 2 Pennsylvania (orig.) 1
Illinois Central (orig.) 
Pennsylvania (orig.) 

Chicago to Dayton: Pennsylvania 
Chicago to Tulsa: Atchison, Topeka

1  
1  
2 2

Chesapeake & Ohio (orig.) 
Philadelphia to Birmingham, Ala.:

Pennsylvania (orig.) 
Seaboard (orig.) 

4  

1

1
& Santa Fe 2 2 Southern (orig.) 3

Chicago to Wichita: Atchison, Topeka Philadelphia to Rochester, N.Y 
& Santa Fe 3 3 Philadelphia to Toledo 

Los Angeles to Houston: Philadelphia to Norfolk 
Atchison, Topeka & Santa Fe 1 1 Philadelphia to Miami:
Southern Pacific 

:Los Angeles to St. Louis:
1 1 Pennsylvania (orig.) 

Atlantic Coast Line (orig.) 
4  

1
Norfolk & Western (orig.) 
Union Pacific (orig.) 

;tos Angeles to San Francisco
1  

1 Seaboard (orig.) 
Philadelphia to Akron, Ohio 
Philadelphia to Tampa:

3

Southern Pacific 
:Los Angeles to Dallas: Atchison'

2 2 Pennsylvania (orig.) 
Atlantic Coast Line (orig.) 

5  
2

Topeka & Santa Fe 
Los Angeles to New Orleans:
Southern Pacific 

1

1

1

1

Seaboard (orig.) 
Philadelphia to Dayton: Pennsylvania_ _
Detroit to Baltimore: Baltimore & Ohio 

2
1

3
3
1

:Los Angeles to San Antonio: Detroit to Cleveland 
Southern Pacific 

to Angeles to San Diego:
Atchison, Topeka & Santa Fe 

1

3

1

3

Detroit to Washington, D.C.: Baltimore
& Ohio 

Detroit to St. Louis: Norfolk & Western...
1
2

1
2

Chicago, Rock Island & Pacific Detroit to Milwaukee 
(orig.) 

Southern Pacific 
tt.os Angeles to Denver: Union

1  
1 Detroit to Boston 

Detroit to Pittsburgh: Baltimore & Ohio 
Detroit to Buffalo: New York Central 

1
3

1
3

Pacific 
Los Angeles to Atlanta 
l_os Angeles to Minneapolis:

1 1 Detroit to Cincinnati:
Baltimore & Ohio (orig.) 
Chesapeake & Ohio (orig.) 2  

2

Chicago, Rock Island & Pacific Detroit to Indianapolis 
(orig.) 

Southern Pacific (orig.) 
Los Angeles to Kansas City:

1  
1 Detroit to Columbus, Ohio: Chesapeake

& Ohio 
Detroit to Louisville 

1 1

Atchison, Topeka & Santa Fe 4 4 Detroit to Long Beach, Calif 
Chicago, Rock Island & Pacific
(orig.) 

Southern Pacific (orig.) 
Union Pacific 

1

1

Detroit to Oklahoma City 
Detroit to Rochester, N.Y.: New York

Central 
Detroit to Toledo: Chesapeake & Ohio...

2
3

2
3

:Los Angeles to Phoenix: Southern Pa-
cific 

Los Angeles to Portland, Dreg 
2 2

Detroit to Norfolk:
New York Central (orig.) 
Chesapeake & Ohio (orig.) 

1  
1

'Los Angeles to Fort Worth: Atchison,
Topeka & Santa Fe 

Los Angeles to Oklahoma City 
tLos Angeles to St. Paul:

1 1
Detroit to Miami 
Detroit to Akron: Baltimore & Ohio_  
Detroit to Tampa 
Detroit to Dayton:

1 1

Chicago, Rock Island & Pacific
(orig.) 

Southern Pacific 
Los Angeles to Omaha: Union Pacific____
Los Angeles to El Paso: Southern Pacific_
:Los Angeles to Tulsa 
Philadelphia to Detroit 

1  
3
2

1

3
2

Baltimore & Ohio (orig.) 
Chesapeake & Ohio (orig.) 

Baltimore to Cleveland 
Baltimore to Washington:

Baltimore & Ohio 
Pennsylvania 

Baltimore to St. Louis: Baltimore & Ohio_

2  

7
15
1

8
4
11



44 PASSENGER TRAIN SERVICE

Through intercity railroad passenger trains, 20 major cities or metropolitan
areas—Continued

[Excludes commutation or other local service, special trains and trains not advertised as part of a through service]

Out-
bound

In-
bound

Out-
bound

In-
bound

Baltimore to Boston: Washington, D.C., to St. Louis:
New York, New Haven & Hartford Baltimore & Ohio 1
(orig.) 4 Chesapeake & Ohio 1

Pennsylvania (orig.) 4  Washington, D.C., to Milwaukee 
Baltimore to New Orleans. (See New Washington to Boston:
York and Philadelphia.) New York, New Haven & Hartford

Baltimore to Pittsburgh: (orig.) 4,
Baltimore & Ohio 4 4 Pennsylvania (orig.) 4  
Pennsylvania 1 1 Washington to New Orleans:

Baltimore to Buffalo: Pennsylvania 2 2 Louisville & Nashville (orig.) 1
Baltimore to Cincinnati: Southern (orig.) 3 2.

Baltimore & Ohio 3 2 Washington, D.C., to Pittsburgh:
Chesapeake & Ohio 1 Baltimore & Ohio 4 4

Baltimore to Atlanta. (See New York to Pennsylvania 1 1
Philadelphia.) Washington, D.C., to Buffalo: Pennsyl-

Baltimore to Indianapolis: Pennsylvania_ 1 1 vania 1 1
Baltimore to Kansas City, Mo Washington, D.C., to Cincinnati: Balti-
Baltimore to Columbus, Ohio more & Ohio 2 2.
Baltimore to Louisville Chesapeake & Ohio 1 1;
Baltimore to Birmingham, (See New Washington, D.C., to Memphis 
York to Philadelphia.) Washington, D.C., to Atlanta:

Baltimore to Toledo: Baltimore & Ohio__ 1 1 Richmond, Fredericksburg & Poto-
Baltimore to Miami. (See New York to mac (orig.) 3  
Philadelphia.) Seaboard (orig.) 3:

Baltimore to Akron. (See Washington, Southern (orig.) 3 3:
D.C.) Washington, D.C., to Indianapolis: Penn-

Baltimore to Tampa. (See New York to
Philadelphia.)

sylvania 
Washington, D.C., to Columbus, Ohio:

1 1,

3altimore to Dayton. (See Washington,
D.C.)

Pennsylvania 
Washington, D.C., to Newark, N.J. (See

1 1,

iouston to St. Louis: Missouri Pacific_ _ _
iouston to San Francisco: Atchison,
Topeka & Santa Fe 

iouston to Dallas 

1

1

1

1

New York.)
Washington, D.C., to Louisville: Chesa-

peake & Ohio 
Washington, D.C., to Birmingham:

1

iouston to New Orleans: Richmond, Fredericksburg & Poto-
Missouri Pacific 1 1 mac (orig.) 2  
Southern Pacific 1 1 Seaboard (orig.) 2'

ouston to San Antonio:Southern Pacific_
ouston to Denver 
ouston to Minneapolis 

1 1 Southern (orig.) 
Washington, D.C., to Rochester, N.Y 
Washington, D.C, to Toledo: Baltimore

3 3

ouston to Kansas City, Mo.: Atchison, _ & Ohio 1
Topeka & Santa Fe 1 1 Washington, D.C., to Norfolk, Va 
ouston to Phoenix: Southern Pacific__ 1 1 Washington, D.C., to Miami:
ouston to Portland, Oreg Richmond, Fredericksburg & Poto-
ouston to Oakland, Calif. (See San mac (orig.) 4  
Francisco.) Atlantic Coast Line (orig.) 1
ouston to Fort Worth: Atchison, Topeka Seaborad (orig.) 3-
& Santa Fe 1 1 Washington, D.C., to Akron: Baltimore
ouston to Long Beach, Calif 
ouston to Oklahoma City: Atchison,

& Ohio 
Washington, D.C., to Tampa:

4

Topeka & Santa Fe 1 1 Richmond, Fredericksburg & Poto-
ouston to St. Paul mac (orig.) 5  
ouston to Omaha Atlantic Coast Line (orig.) 2
ouston to El Paso: Southern Pacific
ouston to Tulsa 

1 1 Seaboard (orig.) 
Washington, D.C., to Dayton: Pennsyl-

3'

ouston to Wichita: Atchison, Topeka & vania 1
Santa Fe 1 1 St. Louis to San Francisco:

leveland to Washington, D.0 Norfolk & Western (orig.) 1  
leveland to St. Louis: New York Central_ 1 1 Southern Pacific (orig.) 
:leveland to Milwaukee St. Louis to Boston 
leveland to Boston: New York Central__ 1  St. Louis to Dallas: Missouri Pacific 3 3.
:leveland to Pittsburgh 
leveland to Buffalo: New York Central__ 5 4

St. Louis to New Orleans: Illinois Central,
St. Louis to Pittsburgh: Pennsylvania____

2
3

2
3:

leveland to Cincinnati: New York Cen- St. Louis to San Antonio:Missouri Pacific__ 1 1
tral 2 2 St. Louis to Buffalo 

leveland to Atlanta St. Louis to Cincinnati: Baltimore & Ohio_ 2 2-
leveland to Indianapolis: New York St. Louis to Memphis: Illinois Central_._ 3 3
Central 2 2 St. Louis to Denver:
leveland to Columbus, Ohio: New York Norfolk & Western (orig.)  1  
Central_ _  
leveland to Louisville 

2 2 Union Pacific (orig.) 
St. Louis to Atlanta: Louisville & Nash-

leveland to Birmingham 
leveland to Rochester, N.Y.: New York

ville 
St. Louis to Minneapolis:

1

Central 4 3 Chicago, Burlington & Quincy 1  
leve,and to Toledo: New York Central__
leveland to Akron 
leveland to Davton: New York Central_

3

2

4

2

Chicago, Rock IstAnct 4 Ncific 11.



PASSENGER TRAIN SERVICE 45

Through, intercity railroad passenger trains, 20 major cities or metropolitan
areas—Continued

'Excludes commutation or other local service, special trains, and trains not advertised as part of a through service]

Out-
bound

In-
bound

Out-
bound

I n-
bound

St. Louis to Indianapolis: San Francisco to New Orleans 
New York Central 1 1 San Francisco to Seattle 
Pennsylvania 3 3 San Francisco to Denver:

St Louis to Kansas City:
Missouri Pacific 3 3

Southern Pacific (orig.) 
Union Pacific (orig.) 1

Norfolk & Western 
St. Louis to Columbus, Ohio: Pennsyl-

2 2 Western Pacific (orig.) 
Denver & Rio Grande Western (orig.)_  1

vania 3 3 San Francisco to Minneapolis 

St. Louis to Phoenix San Francisco to Kansas City:

St. Louis to Newark Atchison, Topeka & Santa Fe 1

St. Louis to Louisville Southern Pacific 

St. Louis to Portland, Oreg Union Pacific 1

St Louis to Oakland, Calif. (See San San Francisco to Phoenix 

Francisco.) San Francisco to Portland: Southern

St Louis to Fort Worth: Pacific 1 1

Missouri Pacific 3 3 San Francisco to Fort Worth 

Illinois Central 2 2 San Francisco to Oklahoma City 
St. Louis to Oklahoma City: St. San Francisco to Omaha:

Louis-San Francisco_  1 1 Southern Pacific (orig.) 1  

St Louis to Rochester, N.Y Union Pacific (orig.) 1

St. Louis to Toledo Western Pacific (orig.) 1  

St. Louis to St. Paul. (See Minne-
apolis.)

Chicago, Burlington & Quincy (orig.)_  
San Francisco to El Paso 

1

St. Louis to Norfolk: San Francisco to Tulsa 

Baltimore & Ohio (orig.) 1  San Francisco to Wichita: Atchison,

Chesapeake & Ohio 1 Topeka & Santa Fe 1 1

St Louis to Omaha Boston to New Orleans 

St. Louis to Miami: Boston to Pittsburgh 

Illinois Central (orig.) 1  Boston to Buffalo: New York Central 1 1

Atlantic Coast Line (orig.) 1 Boston to Cincinnati 

St. Louis to Akron Boston to Atlanta 

St Louis to El Paso Boston to Indianapolis 

St. Louis to Tampa Boston to Columbus, Ohio 

St. Louis to Dayton: Pennsylvania 3 3 Boston to Newark. (See New York City.)

St. Louis to Tulsa: St Louis-San Boston to Louisville 

Francisco 1 1 Boston to Birmingham, Ala 

St. Louis to Wichita Boston to Rochester, N.Y.: New York

Milwaukee to San Francisco Central 

Milwaukee to Boston Boston to Toledo: New York Central_ ___

Milwaukee to Dallas Boston to Norfolk 

Milwaukee to New Orleans Boston to Miami 

Milwaukee to Pittsburgh Boston to Akron 

Milwaukee to San Antonio Boston to Tampa 

Milwaukee to San Diego Boston to Dayton 

Milwaukee to Seattle Dallas to New Orleans: Texas & 2 2

Milwaukee to Buffalo Dallas to San Antonio 

Milwaukee to Cincinnati Dallas to San Diego 

Milwaukee to Memphis Dallas to Seattle 

Milwaukee to Denver Dallas to Denver:

Milwaukee to Atlanta Fort Worth & Denver (orig.) 1  

Milwaukee to Minneapolis: Chicago, Colorado & Southern (orig.) 1

Milwaukee, St. Paul & Pacific 4 5 Dallas to Kansas City, Mo.: Atchison,

Milwaukee to Indianapolis Topeka & Santa Fe 2 2

Milwaukee to Kansas City, Mo Dallas to Phoenix 

Milwaukee to Columbus, Ohio Dallas to Portland, Oreg 

Milwaukee to Phoenix Dallas to Oakland. (See San Francisco.)

Milwaukee to Louisville Dallas to Fort Worth:

Milwaukee to Portland, Oreg Atchison, Topeka & Santa Fe 1

Milwaukee to Oakland, Calif Fort Worth & Denver 1

Milwaukee to Fort Worth Texas Pacific 3 3

Milwaukee to Bjrmingham 
Milwaukee to Oklahoma City 

Dallas to Oklahoma City: Atchison,
Topeka & Santa Fe 2 2

Milwaukee to Rochester, N.Y Dallas to Omaha 

Milwaukee to Toledo Dallas to El Paso: Texas & Pacific 1 1

Milwaukee to St. Paul. (See Minne-
apolis.)

Dallas to Tulsa 
Dallas to Wichita: Atchison, Topeka &

Milwaukee to Omaha Santa Fe 2 2

Milwaukee to Miami New Orleans to San Antonio: Southern

Milwaukee to Akron 
Pacific 1

Milwaukee to El Paso New Orleans to San Diego 

Milwaukee to Dayton 
New Orleans to Seattle 

Milwaukee to Tulsa 
New Orleans to Cincinnati: Louisville &

Milwaukee to Wichita 
Nashville 2 2

San Francisco to Dallas 

81-221-67--pt. 1-4



46 PASSENGER TRAIN SERVICE

Through intercity railroad passenger trains, 20 major cities or metropolitan
areas—Continued

[Excludes commutation or other local service, special trains, and trains not advertised as part of a through service'

Out-
bound

In-
bound

Out-
bound

In-
bound

:New Orleans to Memphis: Illinois San Antonio to Phoenix: Southern Pacific_ 1 1Central 3 3 San Antonio to Portland New Orleans to Atlanta: San Antonio to Fort Worth Louisville & Nashville (orig.) 1  San Antonio to Oklahoma City Atlanta & West Point (orig.) 1 San Antonio to St. Paul Southern 1 1 San Antonio to Omaha New Orleans to Minneapolis San Antonio to El Paso: Southern Pacific_ 1 1New Orleans to Indianapolis San Antonio to Tulsa New Orleans to Kansas City, Mo.: Kansas San Antonio to Wichita City Southern 2 2 San Diego to Seattle New Orleans to Columbus, Ohio 
fiew Orleans to Phoenix: Southern

San Diego to Denver 
San Diego to Minneapolis Pacific 1 1 San Diego to Kansas City, Mo New Orleans to Louisville: Louisville & San Diego to Phoenix Nashville 2 2 San Diego to Portland, Oreg New Orleans to Oakland, Calif San Diego to Oakland, Calif New Orleans to Fort Worth: Texas & San Diego to Fort Worth Pacific 2 2 San Diego to Oklahoma City New Orleans to Birmingham: San Diego to St. Paul Louisville & Nashville 2 2 San Diego to Omaha Southern 2 2 San Diego to Tulsa New Orleans to Oklahoma City San Diego to Wichita New Orleans to St. Paul Seattle to Denver New Orleans to Norfolk Seattle to Minneapolis:New Orleans to Omaha Great Northern 2 2New Orleans to Miami Northern Pacific 2 2New Orleans to Akron Seattle to Kansas City, Mo New Orleans to El Paso: Southern Seattle to Phoenix Pacific 1 1 Seattle to Portland, Oreg.:New Orleans to Tampa Great Northern 3 3New Orleans to Dayton Northern Pacific 1 1New Orleans to Tulsa Union Pacific 3 4New Orleans to Wichita Seattle to Oakland, Calif Pittsburgh to Buffalo Seattle to Fort Worth Pittsburgh to Cincinnati: Pennsylvania _ __

Pittsburgh to Memphis 
1

,
, Seattle to Oklahoma City 

Seattle to St. Paul (See Minneapolis.)Pittsburgh to Atlanta Seattle to Omaha Pittsburgh to Minneapolis Seattle to El Paso Pittsburgh to Indianapolis: Pennsylvania_ 3
,
a Seattle to Tulsa Pittsburgh to Kansas City, Mo Seattle to Wichita Pittsburgh to Columbus, Ohio: Penn-

sylvania 
Pittsburgh to Newark. (See New York

3
,
a 

Buffalo to Cincinnati: New York Central _
Buffalo to Memphis 
Buffalo to Atlanta 

1 1

City.) Buffalo to Minneapolis Pittsburgh to Louisville Buffalo to Indianapolis: New York Cen-Pittsburgh to Birmingham tral 1 1Pittsburgh to Rochester, N.Y 
Pittsburgh to Toledo: Baltimore & Ohio  
Pittsburgh to Norfolk 
Pittsburgh to Miami 

1
,
'

Buffalo to Columbus, Ohio: New York
 Central 

Buffalo to Newark. (See New York City.)
Buffalo to Louisville 

1 1

Pittsburgh to Akron: Baltimore & Ohio__ 4 4 Buffalo to Birmingham Pittsburgh to Tampa 
Buffalo to Rochester, N.Y.: New YorkPittsburgh to Dayton: Pennsylvania 3  o

a Central 9 8San Antonio to San Diego Buffalo to Toledo: New York Central____ 4 1San Antonio to Seattle 
San Antonio to Denver 
San Antonio to Atlanta 

Buffalo to Norfolk 
Buffalo to Miami 

San Antonio to Minneapolis Buffalo to Akron 41
San Antonio to Kansas City, Mo Buffalo to Dayton: New York Central 

Source: Official Railway Guide, April 1967.
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48 PASSENGER TRAIN SERVICE

INDEXES OF PASSENGER REVENUES AND
AVERAGE REVENUE PER PASSENGER-MILE, 1949-1965

1949 =100

CLASS I RAILROADS
COACH (OTHER THAN COMMUTATION)

150  

125

100

REVENUE
PASSENGER

PER
-MILE

150
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TOTAL
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50 till ILI1 11111
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1950 1955 i 960 1965

25
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325 0TOTAL REVENUES
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438,38% TO 20,34949%

300
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200
200\ OTAL
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150 150
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125 125
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100
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100
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501950 1955 1960 1965

CLASS I RAILROADS
PARLOR AND SLEEPING CAR

REVENUE PER
PASSENGER-MILE

4"..

TOTAL
REVENUES

1111 1111
1950 1955 1960 1965

CLASS I INTERCITY MOTOR CARRIERS
SCHEDULED REGULAR ROUTE SERVICE

REVENUE PER
PASSENGER-MILE
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\./

1955 1960

.00 •••
•••."
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Average revenue per passenger mile,' class I railroads, intercity class I motor
carriers and scheduled domestic airlines 1949-65

[Cents per passenger-mile]

Year

Class I railroads Class I motor
carrier inter-
city regular

route scheduled

Scheduled domestic airlines

Coach 2 Parlor car and
sleeping care

Coach First class

1949 2.41 3.14 1.84 3.96 5.85
1950 2.47 3. 25 1.88 4. 11 5.79
1951 2.47 3.27 1.94 4.44 5.77
1952 2. 53 3.35 2. 02 4. 17 5.89
1953 2.53 3.38 2.05 4. 13 5.91
1954 2. 50 3. 35 2. 07 4. 33 5. 92
1955 2.47 3.31 2. 05 4.32 5.90.
1956 2. 56 3.39 2. 13 4.29 5.91
1957 2.71 3.68 2. 29 4.25 5.95
1958  I 2.76 3.75 2.43 4. 52 6.38
1959 2.77 3.84 2. 59 4.63 6.78
1960 2. 80 3. 88 2. 71 5. 01 7.06.
1961 2.86 3.96 2. 69 5.42 7. 34
1962 2.89 3.97 2.72 5.76 7. 57
1963 3. 00 4. 00 2.78 5.62 7. 17
1964 3. 00 3.91 2. 80 5. 58 7. 26
1965 4 2. 99 3. 87 (9 5. 52 7. 33

INDEX OF AVERAGE REVENUE PER PASSENGER-MILE (1949 EQUALS 100)

1949 100.00 100. 00 100.00 100.00 100. 00'
1950 102.49 103.50 102.17 103.79 98.97
1951 102.49 104.14 105.43 112.12 98.63
1952 104.98 106.69 109.78 105.30 100.68
1953 104.98 107.64 111.41 104.29 101.03
1954 103.73 106.69 112.50 109.34 101.20
1955 102.49 105.41 111.41 109.09 100.85
1956 106.22 107.96 115.76 108.33 101.03
1957 112.45 117.20 124.46 107.32 101.71
1958 114.52 119.43 132.07 114.14 109.06
1959 114.94 122.29 140.76 116.92 115.90
1960 116. 18 123.57 147.28 126.52 120.68
1961 118.67 126.11 146.20 136.87 125.47
1962 119. 92 126.43 147. 83 145.45 129.40
1963 124.48 127.39 151.09 141.92 122.56
1964 124.48 124.52 152.17 140.91 124.10
1965 124. 07 123.25 (9 139.39 125.30

1 Source: ICC statements No. Q-220 and Q-250, and ICC bus data, and Civil Aeronautics Board, Handbook of Airline.
Statistics.

2 Coach revenue other than commutation.
3 Revenue figures cover rail passage tickets only, excluding space charges for parlor and sleeping cars.
4 Preliminary.
Not available.
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Passenger revenues, 1949-65' class I railroads (excluding commutation), class I
scheduled intercity buses, scheduled domestic airlines, coach and 1st class

[Millions!

Year

Class I railroads Class I
motor carrier

intercity
regular route
scheduled

Scheduled domestic airlines

In coaches 2 In parlor and 3
sleeping cars

Coach 1st class

1949 $488. 1 $293.9 $334. 8 $9.9 $381.0
1950 431.0 303.4 307.5 43.4 403.4
1951 482.8 334. 1 342.7 56.7 537.6
1952 498.9 318.2 340.5 98.2 601. 1
1953 480.3 268.8 331.6 153.7 654.0
1954 441. 8 229. 2 299. 5 230. 1 679. 5
1955 427.6 213. 5 294.9 290.3 774.4
1956 436.6 213. 0 303.9 346.6 846.8
1957 428.6 190. 6 324.7 404. 1 943.4
1958 392.4 159. 1 328.0 455.8 976.4
1959 380. 1 145.7 343.9 569.8 1, 152.7
1960 376. 1 141. 5 354.8 721.7 1, 138.6
1961 368.4 129. 1 370.4 927.9 1, 023. 6
1962 369. 0 123. 2 406. 0 1, 206.9 960. 6
1963 353.4 104.5 419.0 7,385.9 988. 5
1964 349. 0 94.4 442. 0 1, 673. 9 1,027. 2
1965 4 331. 5 84.9 (') 2, 014. 6 1, 127. 5

ndex of passenger revenues, 1949-65 (1949=100

1949 100.00 100.00 100.00 100.00 100.00
1950 88.30 103.23 91.85 438.38 105.88
1951 98.91 113.68 102.36 572.73 141.10
1952 102.21 108.27 101.70 991.92 157.77
1953 98.40 91.46 99. 04 1,552. 52 171.65
1954 90.51 77.99 89.46 2, 324. 24 178.35
1955 87.60 72.64 88.08 2, 932. 32 203.25
1956 89.45 72.47 90.77 3, 501. 01 222.26
1957 87.81 64.85 96.98 4, 081. 82 247.61
1958 80. 39 54. 13 97.97 4,604. 04 256. 27
1959 77.87 49.57 102.72 5,755. 56 302.55
1960 77.05 48. 15 105.97 7, 289. 90 298. 85
1961 75.48 43.93 110.63 9, 372. 73 268.66
1962 75.60 41.92 121.27 12, 190.91 252. 13
1963 72.40 35. 56 125. 15 13, 998. 99 259.45
1964 71.50 32.12 132.02 16, 908. 09 269.61
1965 67.92 28.89 (5) 20, 349. 49 295.93

Source: ICC Statements No. Q-220 and Q-250, and ICC bus data, and Civil Aeronautics Board, "Handbook of Airline
Statistics."

2 Coach revenue other than commutation.
3 Revenue figures cover rail passage tickets only, excluding space charges for parlor and sleeping cars.
4 preliminary.
1, Not available.
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Senator CANNON. The next witness will be Frank Reinhold, chair-
man of the Connecticut Transportation Authority, State of Connecti-
cut, and Samuel Kane11, executive director.

Senator LAITSCHE. Mr. Reinhold, you can proceed to read your
statement if you so desire.

STATEMENT OF FRANK M. REINHOLD, CHAIRMAN, CONNECTICUT
TRANSPORTATION AUTHORITY, ACCOMPANIED BY SAMUEL
KANELL, EXECUTIVE DIRECTOR

Mr. REINHOLD. Thank you, Mr. Chairman and members of the
committee.
I am Frank M. Reinhold, chairman of the Connecticut Transporta-

tion Authority. I appear in these proceeding on behalf of the Connecti-
cut Transportation Authority of the State of Connecticut.

This authority was established by the Connecticut General Assembly
at the request of Gov. John Dempsey, upon our recognition of the
need for preservation and improvement of our essential rail trans-
portation service.
Mr. Chairman, I want to thank you and members of the subcom-

mittee for opportunity to express our views with respect to this pro-
posed legislation. I think members of the subcommittee may be aware
that Connecticut has a special interest in problems concerning railroad
transportation.
As you know

' 
we are served by only one major railroad—the New

Haven Railroad. While the Central Vermont Railroad provides freight
service to a limited portion of our State, our major rail carrier of
freight and our only rail carrier of passengers is the New Haven Rail-
road. This railroad, which serves every major city in our State, has
been in bankruptcy since July 1961.
To my knowledge, this is the only railroad that has invoked the

proviSions of section 13a of the Interstate Commerce Act in seeking
the right to stop all passenger service. This was not a minor proceed-
ing concerning limited passenger service. This was a proceeding in-
volving a major railroad that operates almost 300 passenger trains
per day, a railroad that carries 24 million passengers per year.
While the New Haven Railroad receives revenues of $38 million per

year from passenger service, it has been sustaining a passenger service
deficit of $10 million to $15 million per year for the past 20 years.
In order to keep the essential operations of this major railroad going,

the four States served by this railroad have been providing tax relief
and cash support.
In a decision issued just over a year ago, the Interstate Commerce

Commission denied the petition of the trustees of the New Haven
Railroad to stop all passenger service. In denying this proposal of the
trustees, the Commission took into account the support provided by
the States and outlined broad guidelines to assist public agencies in
determining what type of support should be granted to railroads that
provide essential but unprofitable public service. The Commission ex-
ercised imagination and skill in formulating these guidelines.
We are still confronted with the problem of supporting the essential

service provided by the New Haven Railroad, pending its inclusion in
the merged Penn-Central Co.
As you may be aware, litigation has resulted in delay of this merger.



54 PASSENGER TRAIN SERVICE

Mr. Samuel Kanell, executive director of the authority and special
assistant attorney general, has represented Connecticut in the various
proceedings concerning the New Haven Railroad before the Inter-
state Commerce Commission and before the courts.
Mr. Kanell will review with you the reasons for our support of the

changes in the Interstate Commerce Act proposed by Senate bill 1175.
Senator LAIISCHE. Any questions?
Senator CANNON. No.
Senator LAUSOTIE. Mr. Kanell, you may proceed.
Mr. KANELL. Thank you, Mr. Chairman, and members of the com-

mittee.
I am Samuel Kanell, director of the Connecticut Transportation

Authority. I am also a special assistant attorney general, designated by
Gov. John Dempsey to represent Connecticut in the various legal
proceedings concerning the New Haven Railroad.
The intent of the bill before you, as I understand it, is to enable

the Interstate Commerce Commission to prescribe conditions in pass-
ing upon applications of railroads that seek to discontinue essential
passenger service. While the Commission prescribed broad guidelines
in our New Haven case, for which we are grateful and which have
been of assistance to us, it operated under severe limitations with
respect to its statutory authority.
The bill before you would clarify this power of the Commission.

It would give the Commission more time in which to decide cases
that present broad transportation issues such as presented by the New
Haven Railroad case.
The bill would also clarify the right of judicial review, as Chair-

man Tucker discussed quite appropriately.
I do not believe that this bill could be construed as limiting the

right of railroads to discontinue unprofitable service. I know the his-
toric background of the bill that prior to 1958 there was no Federal
agency that could authorize the railroad to stop unprofitable service,
and the State refused to do so for political reasons. Therefore, you
have 13a added in 1958.
Now, this bill would give the Interstate Commerce Commission

the power to prescribe conditions in passing on train discontinuance
cases.
af unprofitable railroad services are essential to a community, there

is a public responsibility to assist the railroad in continuing such
i'service. Connecticut has recognized this responsibility, and it s for

this reason that we now grant the New Haven Railroad exemption
irom all taxes on railroad property and on railroad operations.
I want to make it clear that Connecticut does not merely defer tax

liability. We forgive tax liability to keep this railroad alive.
Senator LAIISCHE. What is the situation in other States where the

New Haven operates with respect to a dispensation in the payment
of taxes?
Mr. KANELL. It varies from partial exemption to no exemption.
Senator LAUSCHE. Which State has given no exemption?
Mr. KANELL. Massachusetts, sir, has a statute on its books which

purports to give exemption, but there is a provision in the statute
which restricts the right of the railroad in order to qualify for this
exemption, restricts their right with respect to laying off any of their
people. The practical effect of this has been that the railroad has
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not qualified for any tax exemption within Massachusetts, save for
• a historic so-called five-ride exemption.

Basically, the fact is that taxes accrue in that State at the rate of
over $3 million a year, and these taxes are a preferred claim against the
estate of the bankrupt New Haven Railroad when this estate is settled.
• Senator LAUSCHE. Does the New Haven still own the station in
Boston?
Mr. KANELL. I think that the pending arrangements for sale of

that station were recently consummated, and I think that Boston
through its redevelopment has taken over that station, but I am speak-
ing from hearsay.

Senator LAUSCHE. The New Haven offered the building without pay,
did it not, to the city of Boston, just so as to relieve itself from the tax
burden?
Mr. KANELL. Yes, sir. You are quite correct. The tax burden there

was oppressive.
Senator LAUSCHE. Well, I think the building was constructed in.

about 1896, and the tax burden was about a million dollars a year sev-
eral years ago.
Mr. KANELL. And I think it was well in excess of that, sir, up to the

time that the New Haven disposed of the building.
Senator LAUSCHE. All right. Now, we have dealt with Massachusetts.

What other States are involved here?
Mr. KANELL. Rhode Island.
Senator LAUSCHE. Has it granted any tax relief?
Mr. KANELL. Yes, sir. Partial tax relief.
Senator LAUSCHE. What is the nature of it?
Mr. KANELL. To the best of my memory, Rhode Island grants tax

relief in the neighborhood of well over $550,000 per year and continues
to accrue taxes at the rate of approximately $350,000 to $400,000 per
year.
I could obtain these specific figures, sir. I am speaking now from

memory without having the figures before me.
Senator LAUSCHE. Identify the States through which the New

Haven travels?
Mr. KANELL. The New Haven, sir, runs between New York and

Boston and with an extension to Springfield. This includes the States
of New York, Connecticut, Rhode Island, and Massachusetts.
Senator LAUSCHE. Will you please provide for the record a statement

of the tax dispensation that has been granted in the several States?
Mr. KANELL. Senator, I will be very glad to do so.
(The information requested follows:)

Taxes, 1960-65

FORGIVEN

Connecticut New York Rhode Island Massachusetts Total

1960 $1,106,441 $450,000 $172,869  $1,729,310
1961 1,048,036 1,615,000 162,846  2,825,882
1962 1,056,293 2,860,000 554,000  4,470,293
1963 1,014,241 2,235,000 549,410  3,798,651
1964 1,004,149 2,068,000 548,946  3,621,095
1965 992,881 3,045,000 549,546  4,587,427

Total 6,222,041 1 12,273,000 2,537,617 (2) 21,032,658
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Taxes, 1960-65-Continued
ACCRUED OR PAID

Connecticut New York Rhode Island Massachusetts Total

1960 $57, 378 $3, 326, 081 $999, 539 $1,873,177 $6, 256,1751961 54, 843 2, 194, 822 966, 271 1,484,806 4, 700,7421962 54, 830 1, 005, 423 501, 327 1,839,970 3,401,5501963 68, 008 1,668, 026 556, 569 1,491,486 3,784,0891964 71,936 1,711,460 393,886 1,657,864 3, 835,1461965 75, 875 1, 026, 870 430, 777 1,741,095 3, 274,617

Total 382, 870 3 10, 932, 682 3, 848, 369 10,088,398 25, 252,319

1 Includes New Haven's share of tax relief in Grand Central Terminal area of $7,863,000.
2 Does not include exemption of all railroad right of way to a width of 5 rods.
3 Includes New Haven's share of Grand Central Terminal taxes, $3,912,353.

NOTES

ia) Does not include accurals for sales and use taxes, State taxes less than $50,000 per year, or any Federal taxes-.b) Does not include interest and penalties.
C) Taxes remaining in Connecticut, Rhode Island, and Massachusetts, are on real property.(d) Taxes remaining in New York include, in addition to real property taxes, the New York State gross earnings and NewYork City utility taxes each amounting to about $65,000 per year.

(e) Estimate that 1966 taxes forgiven and amount of taxes remaining will be at 1965 levels.

Senator LAuscHE. Proceed.
Mr. KANELL. Furthermore, we recognize that no enterprise can op-

erate without sufficient cash on hand to meet payrolls and other non-
deferrable expenses.
In cooperation with our neighboring States, Connecticut provides

cash support at the rate of almost $3 million per year for New Haven
operations. We are cooperating with New York State in sponsoring
an $80 million modernization program for improvement of service in
the New York-Connecticut commuter area. We are the only State in
the country, sir, that is making a contribution, a cash contribution, in
support of the northeast corridor highspeed train demonstrations that
are scheduled to start this summer.
Governor Dempsey specifically asked me to bring to the attention

of this committee the continued commitment of Connecticut to provide
public support for essential public service.
To make our program effective, we need the cooperation of the Fed-

eral Government. We are pleased that at the request of Governor
Dempsey, and the Governors of other States served by the New Haven
Railroad, President Johnson has directed the U.S. Department of
Transportation to cooperate with us in seeking a practical solution
to the problem of assuring continuation of the essential services pro--
vided by the New Haven Railroad.
We believe that the bill before this committee will assist our national'

economy and our national defense in facilitating the continuation of'the dependanble and efficient service that is provided by our vital rail--road network, service that only railroads can provide.
Senator LAIISCHE. Senator Cannon.
Senator CANNON. No questions.
Senator LAU-SOM. Senator Hartke.
Senator HARTKE. I have no questions.
Mr. KANELL. I might, if I may, comment briefly on the matter of

burden of proof, which was a subject of some dialog with Chairman
Tucker.
As counsel for Connecticut and the train-off case involving the NewHaven Railroad, there was some question in those proceedings as towhere the burden of proof lay, and it was argued that the railroad

had no responsibility.
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I think, sir, that to clarify this section of the statute would be very
helpful in any future train-off case involving the New Haven or any
other railroad.

Senator LA1TSCHE. Is your support of this bill predicated upon the
situation that was described by Mr. Tucker with respect to the opera-
tion of the New Haven in New York but making its turnaround in
Connecticut?
Mr. KANELL. That was only one facet of our support, sir. Our basic

support is the fact that we came before the Interstate Commerce Com-
mission to preserve our essential service. We asked the Commission
to tell us what we could do to keep the service going.
We realized that we had an unprofitable railroad. We realized that

-the service was essential but there was support required. 
iWe were in a situation of a railroad operating n four States, not

just one State. How should the support be allocated? What condi-
tions should be prescribed?

Senator LAUSCHE. I see.
Senator HARTKE. Mr. Chairman, let me come on back to the basic

'question. Do you think that this change in section 13a will be a really
effective instrument toward having a major effect upon revitalization
of passenger rail transportation?
Mr. KANELL. Yes, Senator.
Senator HARTKE. How?
Mr. KANELL. For this reason: I take it as recognized—I think

other States recognize it as well—that rail transportation is a public
service. When railroads started a hundred years ago, they were a
public highway system. They were the highway system of the country.
They were started by free enterprise. Free enterprise has not been

:able to keep railroads' service attractive, competitive.
We need, in effect, a new partnership between the States and the

Federal Government and the free enterprise railroads.
Connecticut is now committed to embark upon this partnership

by our modernization program of the west end. That is the New York,
New Haven commuter service which we call west end.
We are embarking on a program to find out whether these new

highspeed trains that are part of the northeast corridor program will
work. If these trains will work and they are released by the Depart-
ment of Transportation, we are permitted to acquire these trains and
place them into service.
It is part of this partnership, Senator, that will make railroads

.attractive, make them competitive.
We are in the situation, sir, where we do not solve our transportation

problem by building more highways and more airports. There is noth-
ing more dependable than the steel wheel on steel rails. If we make
the services faster, more attractive, competitive, we will solve not only
the railroad problem, but we will solve transportation problems.

Senator HARTKE. This deals with a part of the bill which Commis-
sioner Tucker dealt with in his statement? Is that right?
Mr. KANELL. You are talking, sir, now about—
Senator HARTKE. Jurisdiction.
Mr. KANELL. The matter of jurisdiction where the trains—
Senator HARTKE. Yes. Is that the part you feel will help to re-

vitalize?
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Mr. KANELL. Sir, I am more concerned with the part concerning
conditions-
Senator HARTKE. Pardon me?
Mr. KANELL. The authority of the Interstate Commerce Commis-

sion to prescribe conditions in passing on a proposal to discontinue
passenger service.
I support that the Commission has the right, has the authority to

tell the railroad that, "You will continue this service," providing some
Government entity is interested in the service, provided there is a pre-
scribed degree of support.
Senator LAUSCHE. Mr. Tucker testified that presently all the Com-

mission can do is say yes or no to the application. The Commission sug-
gests they be given some intermediate authority, and that is by saying,
"Yes, we will grant you the application on certain conditions." And
that is what you are talking about?
Mr. KANELL. Yes, sir. Yes, Senator. And these conditions could well

include a commitment by the States served to provide tax relief, to
provide a system of financing new equipment, to make other benefits
available that would preserve this essential service.
Senator HARTKE. Could they require them under this authority to

not only provide the service that they are providing now, but toin-
crease the service?
Mr. KANELL. I do not interpret it that way, sir. No, sir.
Senator HARTKE. That is what I thought. Well, then, how would

this revitalize the whole rail transportation passenger service, which
is practically, for all intents and purposes, becoming almost nonex-
istent and is now almost nonexistent in the United States in most
places?
Mr. KANELL. Senator, I believe it is dying because it is not competi-

tive, not attractive.
Senator HARTKE. And you think this will make it competitive?
Mr. KANELL. This will be one step in that direction rather than

simply having the 'Commission in the position of saying that the train
is losing money, that they have no choice under our Constitution, that
there would be deprivation of property without due process of law to
require continuation.
If a State comes forward, as Connecticut has done, and says, "We

will assist you in financing new equipment to make this attractive so
we can preserve this important rail corridor that we have," the Com-
mission could then say, "All right. If the State does not come forward'
in 6 months or a year to meet its commitments, you may then discon-
tinue."

It is a qualified discontinuance.
If the State gives you support, if the Federal Government gives you.

support, you keep the service going and improve the service, which I
trust with these improvements will attract more patronage and will be
profitable.
Senator HARTKE. All right. I have no further questions, Mr. Chair-

man.
Senator LAUSCHE. Any questions, 'Senator Cannon?
Senator CANNON. No.
Senator LAUSCHE. All right. Thanks very much for your help.
Mr. KANELL. All right, sir.
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Senator LAUSCHE. The next witness is Mr. Paul Rodgers on behalf
of the California Public Utilities Commission.
Mr. Rodgers, your statement will be fully printed in the record. It

would be helpful, with that understanding, if you would discuss the
highlights of what you have to say about this bill. Or, on the other
hand, if you want to read your paper, go ahead.

STATEMENT OF PUBLIC UTILITIES COMMISSION, STATE OF
CALIFORNIA, BY PAUL RODGERS

Mr. RODGERS. Mr. Chairman, members of the committee, "would
prefer to read the statement because my capacity normally is general
counsel for the National Association of Railroad 86 Utility Commis-
sioners. Our witness will testify tomorrow. I am merely reading this
statement as a spokesman on behalf of the California commission. So
I believe it would be better if I quickly read the statement into the
record rather than try to summarize, 'because I am not familiar with
the fine points of it.

Senator LAUSCHE. Very well.
Mr. RODGERS. The California Public Utilities Commission, repre-

senting the people of the State of California, respectfully requests
that the following statement of position be considered by your com-
mittee regarding S. 1175.
The California Public Utilities Commission (California) is well

acquainted with section 13a of the Interstate Commerce Act, having
conducted numerous hearings of its own in connection with 13a(2),
and having participated in many discontinuance cases before the Inter-
state Commerce Commission pursuant to section 13a (1).
We heartily endorse the suggested revisions of section 13a as

embodied in the bill before you. This statement reflects our views on
the bill as well as suggested revisions.

California's presentation is in two parts. Part I is an analysis of the,
changes in existing law which the proposed bill would effect, and
part II will present California's suggestions for revisions.

SECTION I

1. The bill would require the railroad to give 40 days' notice to,
Governors of States affected before the effective date of a proposed
discontinuance. The present act requires 30 days.
Analysis
This pro-vision would be a positive improvement but, in the opinion

of California, a 60- or 90-day period would be more reasonable. The
railroad involved obviously knows of its intention to make a discon-
tinuance or change long before it files. In addition, 'the States involved.
have serious adniinistrative difficulties in dealing with matters of this.
magnitude in 30 or 40 days.

2. The bill would add a section which states that the railroad shall
have the burden of proof.

Analysis
This proposal by itself will not in the view of California accomplish

what the bill intends. The Commission has 'heretofore inteKpreted the;
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present act so that the railroad does not have the burden of proof.
This provision would ostensibly change that.
The problem, however, arises from the fact that the bill would

create an inconsistency between the section stating the required find-
ings and the section assigning the burden of proof to the carrier.
Under the present 13a(1) the Commission must find that the opera-

tion of the train is required by public convenience and necessity and
will not burden interstate commerce, or it must dismiss the investi-
gation.
The result of the present ,13a (1) is that the only way the train

will be ordered continued is if there is evidence to sustain a finding
that the operation of the train is still needed. Only the public will
supply that evidence thus the burden of proof is really on the public,
since no one else would come forward.
Under the proposed bill, the finding required would be that "public

convenience and necessity do not permit the discontinuance." This
requirement is simply the reverse side of the same coin. Thus, there
must be evidence to prove a negative—that is, that the public con-
venience and necessity do not permit the discontinuance. We have
found it both expensive and extremely difficult to prove this negative.
This finding requirement effectively destroys the burden of proof

requirement stated above.
What is needed, in our view, is that the Commission be required

to find that there is evidence to support the discontinuance, and then
the burden of proof would be on the carrier in clear terms.
In summary on this part, then, it is suggested that the proposed

bill creates an inconsistency between the section purporting to put
the burden of proof upon the carrier and the section setting forth the
requirements of the Commission's findings.

3. The bill would give the Commission an extra 3 months to decide
the matter of investigations under 13a (1) . The present act provides
that if the Commission chooses to investigate a railroad's proposed
discontinuance, it may order the discontinuance held up for 4 months.
The amendment would attain a 7-month maximum.
Analysis
The addition of the 3 months by the proposed bill does not give the

Commission adequate time to properly adjudicate the matter. It is
suggested, therefore, that the committee consider a 1-year period
under this section, but, failing that, the 7-month period is certainly
preferable to the present 4-month period.
4. The bill adds a paragraph authorizing the Commission to extend

the 7-month period referred to above for an additional 2 months
"pending completion of the investigation or the Commission's deter-
mination of any petition * " for reconsideration * "."
Analysis
This provision apparently added 2 months to the 7-month period

with which we agree, but both of the delay provisions are discre-
tionary with the Commission, so the separation of the provisions is
curious. It would be more straightforward to simply say that the
Commission may have 9 months to finally decide and that would include
any petitions for recognition.
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5. The proposed bill would specifically authorize the Commissionto attach conditions to an order requiring continuance of service aftera 13a(1) investigation.

Analysis
Clearly, the attaching of conditions to the Commission's final orderis sorely needed. California very recently protested a carrier's pro-posed discontinuance of a train between California and Oregon. Theexaminer's report in that decision, which was adopted by the Inter-state Commerce Commission, found numerous abuses and deliberate

downgrading of the carrier's level of service and discouragement of
passengers.

Constrained by the present act, the Commission was of the view
that it could only order continuance of the train for 1 year, and that it
could not order the carrier to correct the various abuses that were
found. Therefore, the authority to condition a Commission order is the
most meaningful provision that could be added to this act.
The attaching of conditions to the statutory finding proposed would

not be meaningful. California recommend that the Commission be
given an alternative of possible findings at the conclusion of hearings
on a discontinuance.
The first: That the applicant has not proven that public conven-

ience requires discontinuance and thus deny the application. If the
carrier proves that the public convenience and necessity permit the
proposed discontinuance, the Commission should be able to authorize
discontinuance on prior performance of whatever terms and con-
ditions will serve public convenience and necessity and not unduly
burden the interstate operations of the carrier.

SECTION II

Section II of the bill would amend section 13a of the act dealing
with intrastate discontinuances.
The only change concerning intrastate discontinuance would be

to authorize the Commission to attach conditions to orders requiring
continuances. California's comments as to the provisions pertaining to
interstate discontinuances apply here also.

SECTION III

The proposed bill would establish a new section III to 13a pro-
viding for judicial review of any order entered by the Commission
pursuant to one or two above.
Analysis
This section does not address itself to a major problem in the present

act. The present act does not require the Commission to issue an order
if it decides not to hold a hearing on a proposed discontinuance. There
is therefore no appeal from such a decision.

California will suggest in part II of this statement that the Com-
mission be required to issue an order if it decides not to hold hearings
on a proposed discontiunance.

II

California makes the following suggestions after much experience
dealing with the present section 13a.

81-221-67-pt. 1-5
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1. The present section 13a(1) apparently creates an ambiguity as
to whether a carrier must seek Commission authority before discon-
tinuing under 13a (1) . This section is interpreted by some as follows:
A State commission can reject a carrier's proposed discontinuance

of the intrastate portion of an interstate train; if the carrier then
ignores the State, it can simply discontinue the interstate train with-
out notice to or authority from the ICC.
Any amendment must make clear that a carrier must receive ICC

authority to discontinue an interstate train.
2. It is further recommended that the carrier be required to apply

to the Commission for authority to discontinue or change rather than
file notice of its intention to change or discontinue a train.
The burden of proof should clearly be upon a carrier who wishes

to change an existing condition. The carrier should be required to show
that the public convenience and necessity permit the proposed discon-
tinuance or change and, further, that to continue the operations with-
out discontinuance or change would unduly burden the interstate
operations of that carrier.
If the Commission determines not to hold a hearing, it should be

required to issue an order to that effect, which would be an appealable
order.
The Commission should be required to find that the public con-

venience and necessity permit the proposed discontinuance or change
and that the continued operation or service of such train without dis-
continuance or change would constitute an unjust and undue burden
upon the interstate operations of such carrier. In addition, any bill
should allow the Commission to issue such an order authorizing the
discontinuance or change subject to any conditions or terms as the
Commission may feel warranted.
The Commission should also be authorized to deny the application

and issue an affirmative order based upon the evidence adduced at the
hearing. Phrasing the statutory findings in this way has the dual ad-
vantage of keeping the burden of proof on the carrier and allowing
the Commission to authorize a change upon condition that the rail-
road give some service improvement to the public.
13a (2) : The proposed bill is satisfactory to California as it would

amend 13a(2) except for the fact that the 120-day period given to a
State commission to finally adjudicate a matter of this great magni-
tude is so unreasonable as to be a prohibition to meaningful State ac-
tion. It is recommended, therefore, that this provision be consistent
with the time the Interstate Commerce Commission is given under
section 13a (1) , whether 7 months, as proposed in H.R. 7004, or 1 year,
as proposed by California.
Senator LAUSCIIE. Senator Cannon?
Senator CANNON. I have no questions.
Senator LATISCHE. You are connected with the Public Utilities Com-

mission of the State of California? Is that correct?
Mr. RODGERS. Well, only indirectly. I am general counsel for the

national association, which is composed of all 50 State commissioners.
California is one of our member commissions.

California had hoped to have one of its attorneys here today to
present the statement, but they were unable to get the funds for trans-
portation, so I am presenting this statement on behalf of the Cali-
fornia commission.

IP
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Senator LAUSCHE. You heard this morning in my questioning that I
used the words "petition" and "application" filed by the carrier. I was
in error in that. What the carrier filed is a notice of intention to
discontinue.
Are you a lawyer?
Mr. RODGERS. Yes, sir.
Senator LAUSCHE. And I observed that in your paper you point out

that if they were required to file an application or a petition, in that
application or petition they would have to allege affirmatively what
the situation is justifying the discontinuance. Is that correct?
Mr. RODGERS. Yes, sir.
Senator LAUSCHE. And if they make the allegation affirmatively,

the burden of proof would fall upon them as distinguished from the
situation that prevails when they are only required to file a notice of
an intention to discontinue. Is that your thinking?
Mr. RODGERS. Yes, sir.
Senator LAUSCHE. Now, from the basic approach to this subject, you

state the burden of proof should clearly be upon the carrier who wishes
to change an existing condition?
Mr. RODGERS. Yes, sir.
Senator LAUSCHE. The carrier should be required to show that the

public convenience and necessity permit the proposed discontinuance?
That is, when the carrier can show that public convenience and neces-
sity does permit the proposed discontinuance, then the application or
petition should be granted?
Mr. RODGERS. That is correct, sir.
Senator LAUSCHE. Or if it shows that to continue the operations

without discontinuance or change would unduly burden the interstate
operations of that carrier, then in that event it shall again have the
molt to discontinue and the Commission would be required to grant
the petition or application?
Mr. RODGERS. Yes, sir.
Senator LAUSCHE. You do not argue against the principle that the

Commission should have the authority when public necessity permits
it or when the situation is of a character that the losses involved do
have an effect on interstate commerce that they may approve a dis-
continuance?
Mr. RODGERS. Yes, sir that is the California position. The NARUC

-position varies somewhat from that, but that will be presented
tomorrow.
Senator LAUSCHE. Thank you very much.
I think the three or four papers that were offered this morning were

quite to the point, and I commend you for the clarity with which you
submitted your views.
Mr. RODGERS. Thank you, sir.
Senator LAUSCHE. We will recess until tomorrow morning at 9

o'clock.
(Whereupon, at 11:37 a.m., the subcommittee recessed, to reconvene

at 9 a.m., Thursday, May 25, 1967.)
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AMENDMENTS TO SECTION 13a OF THE INTERSTATE
COMMERCE ACT

THURSDAY, MAY 25, 1967

U.S. SENATE,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON SURFACE TRANSPORTATION,
Washington, D .0 .

The Subcommittee met at 9 a.m., in room 5110, New Senate Office
Building, Hon. Frank J. Lausche (chairman of the subcommittee)
presiding.
Senator LAUSCHE. The meeting will come to order.
I am incorporating in the record a statement submitted by Senator

Prouty. He testified a year ago in connection with this same. subject.
He wanted to be here this morning, but he had another appointment.
The full statement will be included in the transcript.
(The statement referred to follows:)

STATEMENT OF HON. WINSTON L. PROTJTY, U.S. SENATOR FROM THE STATE OF
VERMONT

Mr. Chairman, as a member of the Commerce Committee, I appreciate being
given the opportunity to submit this statement to your Subcommittee in support
of S. 1175. As you know, I am a cosponsor of this bill, which is designed to make
several changes in Section 13 (a ) of the Interstate Commerce Act of 1958, which
are required in the public interest.
You will recall that I testified before your Subcommittee last August in con-

nection with S. Res. 284 which was sponsored by Senators Aiken, Kuchel and
myself as a result of the Boston and Maine's discontinuance of the last railroad
passenger service in the State of Vermont.
I would like to review briefly the circumstances in that case. In that situation,

following the Boston and Maine's filing of notice to discontinue the Montrealer
and other through trains between New York and Montreal, the Interstate Com-
merce Commission held lengthy hearings. At the conclusion of the four-month
period, Division 3 of the I.C.C. issued an order permitting discontinuance of these
passenger trains. As I understand it, these trains could have been discontinued
in any event at the end of the four-month period if the Interstate Commerce
Commission had failed to issue an order.
As I said, however, Division 3 did issue an order permitting discontinuance of

these passenger trains, but, unfortunately, it did not issue the report upon which
this order was based until several days later. This left the State of Vermont
in the position of being unable to file an appeal for reconsideration with the full
Interstate Commerce Commission until such time as the report of Division 3
was iSsued, while at the same time there was nothing to preclude the Boston &
Maine from discontinuing the passenger trains. The State of Vermont did obtain
a temporary injunction requiring the continuance of passenger service, but this
injunction was eventually dissolved by a special three-man Federal Court on the
ground that no appeal was permissible except from a final order of the I.C.C.
and that at this stage of the proceeding there was no such final order.
One of the points I made with Chairman Bush of the I.C.C. last year was that

I knew of no instance where a passenger train had been permitted to be discon-
tinued and had subsequently been ordered put back in service either by the full

65
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Commission or by a Federal Court on appeal from a final order of the Commis-
sion. I asked Chairman Bush the specific question of how many instances he
knew of where such action had been taken, and while not giving me a direct an-
swer, he replied, "There have been very few cases".
Today, there are no passenger trains running in my State of Vermont. I believe

that if the provisions embodied in S. 1175 had been part of the statute a year ago,
these trains .might still be running today. Obviously, there is no reason to believe
that enactment of this legislation now will result in the restoration of any pas-
senger train service in Vermont. However, because, of our recent experiences in
this connection, I strongly support the revisions in the law suggested by this bill
so that other sections of the country may receive more adequate protection from
the somewhat arbitrary discontinuance of necessary rail passenger service.
The bill which is the subject of these hearings would require that passenger

trains be Continued without change for a period of up to seven months rather
than the present limit of four months. It also provides that the seven-month
period may be extended for an additional period of up to two months if the Com-
mission feels that such extension is necessary to complete its work on a particular
case, including the time to hear necessary requests for reconsideration. I feel
very strongly, that, considering the lengthy hearing involved, Division 3 of the
I.C.C. did not have sufficient time to adequately consider and analyze the inter-
ests of the State of Vermont in Boston and Maine case because of the procedural
pressures placed upon it as the four-month period neared its termination.

Certainly, if these proposals had then been law the State of Vermont would
not have been placed in the intolerable position of having these trains discon-
tinued at a time when it was legally impossible for it to follow its administra-
tive remedies provided under the statutes.
I would like to add that I believe these changes are meritorious. for another

reason. As I listened to the testimony of Chairman Bush and Vice-Chairman
Tucker during the hearing last August, it became obvious that in the beginning,
the eases presented to the I.C.C. involved the discontinuance of a single passenger
train. It was also clear from the testimony that when Section 13(a) was enacted,
it was not contemplated that discontinuance of certain passenger trains under its
provisions would leave geographic areas of our country without any passenger
train service at all. In my opinion, the evidence today establishes that a sub-
stantial number of cases coining before the I.C.C. involve the discontinuance of
more than one passenger train, and often involve the abandonment of passenger
service in certain sections of our nation. These eases are, of necessity, much more
involved and complex, and I believe the additional time allowed under the pro-
posed amendments is entirely justified.
I further believe that S. 1175 corrects another inequity in the present law by

providing that the carrier seeking to discontinue passenger train service be re-
quired to assume the burden of proof to show affirmatively that continuance of
the serviee in question would unduly burden interstate commerce. Again, par-
ticularly in view of the proposed merger under consideration at that time, I do
not believe that the Boston and Maine could have carried this burden of proof last
year in the Vermont ease.
I urge both your Subcommittee, our full Committee, 'and the Interstate Com-

merce Commission to more realistically consider the public interest when rail-
roads attempt to justify abandonment of passenger service on the basis of "de-
clining passenger revenues".

It appears to me that, in considering requests for discontinuance of rail
passenger service, the I.C.C. has relied primarily on the apparent effect on costs
of the trains in question and the comparatively few number of vocal protests
to the proposed discontinuance.
I am convinced that in considering the public interest in such cases—and in

determining whether the railroads have carried their burden of proof under S.
1175-1he I.C.C. should also give substantial weight to (1) the effect on cost
apportionment to the passenger trains remaining in 'service; (2) the extent to
which the costs of actual freight operations are charged off to passenger train
expenses under the I.C.C. accounting procedures which require that freight and
passenger service be independently 'accountable; (3) whether an excess per-
centage of fixed expenses is written off to passenger rather than freight service
on the basis of a realistic evaluation of over-all operating expenses; (4) the
question of necessary service to the general public; and (5) the over-all pattern
(if any) of the railroads action—or inaction—in disdouraging patronage on the
train or trains it is attempting to remove from service. Another important factor
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in determining the merits of a request for discontinuance should be whether per-
mitting the requested abandonment will merely decrease the rail passenger serv-
ice available or will result in its complete elimination. If the latter is the case,
there should be a much greater burden of proof required to justify the finding
that the passenger service in question unduly burdens interstate commerce.
I am also glad to see that this bill clarifies the intent of Congress to establish

beyond any doubt that any adversely affected party may appeal a final order of
the I.C.C. concerning the discontinuance of train service, rather than leaving this
portion of the statute open to the interpretation that only a railroad aggrieved
by such final order has the right to judicial review.
This proposed amendment to the Interstate Commerce Act also contains sev-

eral changes of a technical nature. However, I do not need to take the Committee's
time discussing these changes, as they are adequately covered in the remarks
of the Senior Senator from Washington upon the introduction of this legisla-
tion.

Air. Chairman, thank you for the privilege of submitting this statement in
support of S. 1175. I know this bill will receive your serious consideration and I
trust it will be reported favorably to our full Committee.

The first witness this morning is Mr. Walter McDonald, commis-
sioner, Georgia Public Service Commission, and chairman of the
NARUC, Committee on Railroad Problems.

STATEMENT OF WALTER R. McDONALD, CHAIRMAN, COMMITTEE
ON RAILROAD PROBLEMS OF THE NATIONAL ASSOCIATION OF
RAILROAD AND UTILITIES COMMISSIONERS

Senator LA-uscITE. You have given us a report of the committee on
national railroad problems for 1966. This will be placed in the file
to be considered in connection with this entire subject. We will be
glad to hear your testimony, Mr. McDonald.
Mr. MCDONALD. Thank you, sir. I intended to ask that it be in-

cluded where it might. I hope you might print it in the proceedings of
the committee, but I realize it is a long one.
Senator LAUSCRE. I will not make any decision on that at this time.

It is rather a lengthy report.
Mr. MCDONALD. Yes sir; I realize that.
Senator LAUSCHE. When the committee as a whole takes up the sub-

ject, I will discuss your suggestion with them.
Mr. MCDONALD. Thank you, Senator. Thank you very kindly.
My name, sir, as you have already said, is Walter R. McDonald

and I am a member of the Georgia Public Service Commission and
I have been a member of that commission since January 1, and I am
also a member of the executive committee of the National Association
of Railroad and Utilities Commissioners and was president of that
organization in 1948. I am now president of the Southeastern Asso-
ciation of Railroad and Utilities Commissioners, a post which I have
held since 1937.
The National Association of Railroad and Utilities Commissioners

(NARUC) is a voluntary organization of the regulatory commissions
of all 50 States responsible for the regulation of the intrastate rates,
services, and facilities of the privately operated public transportation
companies in their respective States. The Southeastern Association of
Railroad and Utilities Commissioners is a regional association of the
same commissions from the 10 Southeastern States.
My appearance in this proceeding is as chairman of the NARUC

Committee on Railroad Problems. This committee was formely char-
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acterized as the "Special Committee on Cooperation With the Inter-
state Commerce Commission in the Study of the Railroad Passenger
Deficit Problem" and was originally created by a resolution of the
NARUC at its 61st annual convention at Cleveland, Ohio in August
1949. It has been my privilege to serve as chairman of both the
original committee and the present committee since 1949 and to ap-
pear in that capacity before various congressional committees, in-
cluding an appearance before Congress in 1958 opposing the exten-
sion of section 13 of the Interstate Commerce Act to cover passenger
train services.
At the time we reviewed the work of our NARUC committee in the

study of the railroad passenger service problem and the efforts we
had made to alleviate that problem.
If I could, Senator, interpolate here just for a minute. I will not

try to put anything else in the record but I would like to say that
study that we went into then was very full. The railroads had con-
tended that the States were too slow in acting on these petitions al-
though that was true only in a few States, and among other things,
we made a careful study all over the Nation of all of the unprofitable
trains and up to that time, we had been responsible for the discontinu-
ance of some 1,200.
We developed a form and I would like to pass up for your inspection

a copy of the form that we worked out that provided some uniformity
in the method and form of making applications, because that was one
of the great troubles that no one had given any thought as to how
the petitions or requests should be made and it didn't show that the
information was needed.
So this form was adopted by NARUC and I happen to have had

a hearing just yesterday, in Georgia, for discontinuance and this is
one of the filled-out forms that we prescribed back in 1953 for use
by the railroads in making application for discontinuance of the
trains. As I say, we had accomplished a great deal up to that time.
We were unsuccessful in our opposition to that measure and what

had theretofore been State jurisdiction over the passenger operations
of the railroads was transferred to the Interstate Commerce Com-
mission by the Transportation Act of 1958.
We knew in 1958 that there were serious defects in the proposed

section 13a and time has confirmed the inadequacy of some of the
provisions of that section—the Interstate Commerce Commission now
seeking in the bill presently before you seven specific amendments to
section 13a designed to remove some of the statutory barriers to the
effective administration by it of passenger train discontinuance
proceedings.
We do not contend that the amendments proposed in section 13a

will solve our railroad passenger service problems, and certainly they
will not correct the erroneous basic concept of the existing law. How-
ever, the proposed amendments will correct some obvious inequities
and unrealistic provisions of section 13a and will permit more effec •
tive consideration by the Interstate Commerce Commission of pas-
senger train discontinuance proceedings instituted before it. To that
end, the National Association of Railroad and Utilities Commissioners
supports those features of S. 1175 which will—

•
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1. Authorize the Interstate Commerce Commission to require
the continuance or restoration of operation of service subject to
just and reasonable terms and conditions;

2. Afford the ICC more time in the initial and final investiga-
tion of train discontinuance petitions filed by railroads;

3. Affirmatively provide that the carrier proposing to discon-
tinue passenger service shall have the burden of proof in estab-
lishing that the public convenience and necessity permit the dis-
continuance or change in service and that the continuation of the
service would unduly burden interstate or foreign commerce; and

4. Provide for judicial review in the Federal district courts of
any order of the IC entered after hearing under Section 13a.

We believe that these features of S. 1175 are fair and reasonable
and will advance the public welfare within the present framework
of section 13a. In addition, however, we recommend that you go
beyond the amendments proposed in S. 1175 and further amend sec-
tion 13a to change its concept and return to the States what had his-
torically been prior to 1958 their jurisdiction over the passenger op-
erations of the railroads, thus permitting the utilization in the public
interest of the intimate familiarity of the State commissions with all
phases of the railroads' passenger services in their respective States.
To that end we recommend that the first paragraph of section 13a—

which pertains to passenger trains operating in two or more States—be
revised to provide that discontinuance applications filed thereunder
should be first heard and determined by a board of State commis-
sioners when the proposed discontinuance involves not more than
nine States.
Senator LAUSCHE. Mr. McDonald, why have you decided that when

it involves not more than nine States, initial hearings should be con-
ducted by the State commission?
Mr. MCDONALD. Frankly, we thought of the same sort of reasoning

that we did when we prepared the Motor Carrier Act and the Motor
Carrier Act—we didn't contemplate then that the motor carriers
would generally extend over a few States and we put in there that
not more than four States, and we needed a number here, and frankly,
I think that would cover about all of the trains, if you take a trans-
continental train, it covers about nine States, and that was the thing
that influenced us in suggesting nine. I think that would cover all
of the interstate trains.
Senator LAUSCHE. All right. Thanks very much.
Mr. MCDONALD. Procedurally such a joint board would be consti-

tuted and would function in a manner similar to the motor carrier
joint boards which are now authorized in part II of the Interstate
Commerce Act (49 U.S.C. sec. 305). This motor carrier joint board
procedure was a basic provision of the original Federal Motor Carrier
Act adopted in 1935 and has functioned successfully in interstate
motor carrier regulation for the ensuing 31 years and this effectuation
of the concept of cooperative local-national effort has significantly
strengthened Federal-State relations in the transportation regulatory
field. We believe that the success of this procedure and its ready
adaptation to railroad passenger train discontinuance cases recom-
mends its extension to section 13a.
Under the NARUC proposal the section 13a joint board of State

commissioners would apply the same legal standards for deciding
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railroad passenger train discontinuance applications as are now ap-
plied by the ICC, hopefully modified as sought in the bill here under
consideration. To establish a proper chain of regulatory appeal, pro-
vision would be made that the ICC could reverse or modify the de-
cision of the joint board if it determined that the joint board failed
to apply the proper legal standards on the basis of the findings of
fact made by the board.
Further

' 
under the amendments already proposed, the parties would

be entitled to court review of either the joint board initial decision or
of the ICC action upon appeal.
We believe that such an amendment would provide for an effective

use of the extensive local knowledge of the State commissions and
would provide a salutary balance between local, regional, and na-
tional needs regarding passenger train service and the overall wel-
fare of the railroads. It would be consistent with President John-
son's acknowledged goal of achieving a "total working partnership"
between Federal and State Governments as contained in his 1967 state
of the Union message.
The basic justification for enactment of section 13a in 1958 was the

railroads' continued assertions that some State commissions were too
reluctant in permitting the discontinuance of what the railroads char-
acterized as losing passenger train services. However, it appears to
us—and from press reports it seems to appear to a number of Con-
gressmen—that the pendulum has now swung too far in the opposite
direction.

Since 1958 there have been discontinued under the present law hun-
dreds of interstate trains, a figure which would be multiplied many
times if those trains were considered to be separate trains in each
State in which they operated—as was the case when they were regu-
lated by the State commissions. The result today is that railroad
passenger service is at best sparse throughout the country, in many
areas is totally inadequate and on some lines has ceased to exist.
To anyone concerned with the movement of troops and civilians

during times of emergency—as well as with the rapidly approaching
saturation of our highways and airways—it is frightening to learn
of the rapid dissolution of our once incomparable passenger train fleet.
In spite of the loss of most State commission jurisdiction over pas-

senger train services, our membership has continued to concentrate
on this area of railroad problems. As illustration, I am supplying to
each member of the subcommittee a copy of the 1966 report of the
NARUC Committee on Railroad Problems which contains an in-
depth study of the transportation of mail and the effect of Post Office
Department policies on the passenger services of the railroads.
We believe that a joint board composed of the State commissioners,

knowledgeable in this field and applying specified national standards,
will give a badly needed balance to local and national needs in pas-
senger train discontinuance cases. If the joint board should err in its
decision on the side of local need then, of course, the ICC—and the
courts—would be free on appeal to correct any misapplication of na-
tional standards.
The NARUC further recommends, whether the joint board proce-

dure is adopted or not, that section 13a be amended to require that
any application wider that section be made the subject of public hear-
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ing when such is requested by a protestant. The discontinuance of
passenger train service is of great local concern to every town served
by a train and is much too important a matter to be decided without
giving all interested parties a chance to be heard when such is sought.
We also recommend that paragraph (2) of section 13a dealing with

trains operated in a single State be amended to provide that where the
State law does not permit the State commission to require continuation
of passenger train service a railroad shall not discontinue or reduce
its passenger train service in that State unless it first gives notice to
the public and to the ICC in the manner set forth in paragraph (1) .
Under the existing law a carrier is free to discontinue or reduce such
passenger train service without notice if the State cannot require con-
tinuation of that service. We believe that such a loophole is inimical
to the public interest.
Summarizing, we believe that the present section 13a is defective in

procedure and concept and that S. 1175 should be enacted into law
with the three amendments which I have just described.
I thank you very much for this opportunity of appearing.
Senator LAUSCHE. Did I understand, Mr. McDonald, you favor the

bill that is before us to the extent that it deals with the right to impose
conditions connective with discontinuance?
Mr. MCDONALD. Yes, sir.
Senator LAUSCHE. The granting of more time to the commission

to act?
Mr. MCDONALD. That is right.
Senator LAUSCHE. The fixing of the burden of proof to be on the

carrier?
Mr. MCDONALD. That is right.
Senator LAUSCHE. And the giving of the right of appeal to the pub-

lic in the event that an order to discontinuance of service is entered?
Mr. MCDONALD. That is right. We thought it ought to have been in

the original bill.
Senator LAUSCHE. You then go on further and suggest and recom-

mend there should be included in the bill an amendment to create joint
boards involving nine, not more than nine States that will have the
authority to initially hear applications under guidelines fixed by Fed-
eral law or by the Interstate Commerce Commission?
Mr. MCDONALD. To hear and make a determination.
Senator LATTSCHE1 Yes.
And then after that regional board has had a hearing and made a

determination, the ICC does have the right to determine whether it
will abide by the decision made by the regional board?
Mr. MCDONALD. That is right, sir.
Senator LAUSCHE. Very good.
Now then, you go one stop farther that whenever requested, under

section 13a by amendment, a public hearing should be had of the appli-
cation to discontinue the service?
Mr. MCDONALD. Yes, sir; that is a matter of discretion now and we,

in the very few instances in which we have participated, the commis-
sion has granted these hearings, but we have complaints from other
regions that they do not have hearings and we just feel like that where
there is a request for it, a reasonable request, it ought to be put down
for public hearing.
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Senator LAUSCHE. Now then, the next suggestion is that section
13a dealing with trains operated in a single State be amended to
provide that where the State law does not permit the State com-
mission to require continuation of passenger train service, a rail-
road shall not discontinue or reduce its passenger train service in
that State unless it first gives notice to the public and to the ICC in
the manner set forth in paragraph 1 of 13a?
Mr. MCDONALD. Yes, sir; there are a few States that do not give

the commission specific authority over passenger train operation and
we have some of our members who have asked that be included. So
far as my State is concerned, I think all of the Southeastern States,
Tennessee for a long time had no jurisdiction but they do now.
That simply covers those States where the State commission has

no authority to order the continuance of service.
Senator LATISCHE. Thanks very much for your testimony.
Mr. MCDONALD. I certainly thank you, Mr. Chairman.
Senator LAUSCHE. We are very glad to have had you here, Mr.

McDonald.
Mr. MCDONALD. Delighted to see you again, sir.
Senator LAUSCHE. Is Mr. Haswell here?
Mr. Anthony Haswell, attorney at law, 77 West Washington Street,

Chicago,
Mr. Haswell, we will hear your testimony.

STATEMENT OF ANTHONY HASWELL, ATTORNEY AT LAW,
CHICAGO, ILL.

Senator LAUSCHE. Mr. Haswell, your complete statement will be
printed in the record. You can proceed to read it or you can dispense
with reading it and discuss the highlights of what you have to say
in connection with this pending bill.
Mr. HAswELL. Thank you, Senator.
I will not read the entire statement. I will read parts of it which

I feel are most significant.
My name is Anthony Haswell. I am an attorney at law with offices

at 77 West Washington Street, Chicago: Ill. I am a graduate of the
University of Wisconsin with a major in transportation and public
utilities. Subsequently I was employed for 2 years in the Law De-
partment of the Illinois Central Railroad in Chicago. 'I appear here
today on behalf of myself as an individual in support of S. 1175.
My interest is that of a railroad passenger.
I make periodic use of passenger trains in my own travels. This

service is useful and convenient to me. As a citizen, I have a further
interest in its preservation as a valuable national asset, which ful-
fills substantial demand for transportation in peacetime and is a
vital need in time of war or national emergency. I am convinced that
enactment of S. 1175 will be of material assistance in preserving and
improving passenger service.

Yesterday, Chairman Tucker and I believe some of the other wit-
nesses outlined what has been happening to railroad passenger serv-
ice over recent years in terms of the great decrease in the number of
trains running and the number of passenger miles and the amount of
service available to the public. I can merely emphasize that candidates
for train discontinuance today are not limited to what we would call



PASSENGER TRAIN SERVICE 73

the locals or the milk runs or the plug runs, but include such famous
trains as the California Zephyr and Century Limited.

Accordingly, I believe that unless action is taken now to strengthen
controls over discontinuance that much of the present rail passenger
service will be up for abandonment within the next few years.
Before discussing the specifics of S. 1175, I will try to define the

kinds of railroad passenger service which I believe are worth keeping
and improving.

1. Commuter service: Anyone who has fought rush-hour traffic on
the expressways of big cities knows how vital rail commuter service is.
Indeed, were it to be discontinued, a number of cities would become
virtual "ghost towns." Nevertheless, there have been several attempts
or threatened attempts by railroads to discontinue commuter service.
I can only add that this is going on at the same time San Francisco

is spending hundreds of millions of dollars, Washington, D.C., is
about to spend very large sums of money and other cities are con-
templating this type of expenditure for transit, rail transit facilities.
The second is high-speed intercity service.
In a very short time, high-speed train service between big cities will

be as essential as commuter service. I need not dwell at length on the
need for this service, as that has been eloquently documented by Sen-
ator Claiborne Pell and a number of others. Commonsense tells us that
the institution of such service will be facilitated if in the meanwhile
the present trains are retained.
If stations are closed, ticket selling and sales organizations dis-

banded, and tracks ripped up, it will be that much more difficult and
expensive to revive train service later on. Yet in a number of in-
stances, the railroads have already discontinued passenger service or
have proposed that it be discontinued between points which might well
need high-speed service in the future.
One example that immediately comes to mind is between Cleveland

and Pittsburgh.
3. Other kinds of useful passenger service: Aside from commuter

service and high-speed service in densely populated areas, there is
and will continue to be a useful and valuable place for rail passenger
service in a number of other markets:
(a) Long distance service for tourists: The steamship lines used

to promote business by proclaiming that "getting there is half the fun."
Such roads as the Santa Fe, Union Pacific, Great Northern, Northern
Pacific, Burlington, Illinois Central, and Coast Line offer service that
makes this claim true for rail travel as well, and as a result are con-
tinuing to fill their long-distance trains.
As vacation time is increased for more and more people, there is

less incentive for them to get where they are going by the .fastest
possible means. The picture windows and domes of a good train offer
an ideal way to see our country in comfort. Also, the overnight runs
such as the Panama Limited between Chicago and New Orleans are
an attractive alternative to air travel for business travelers.
Some have argued that this type of service should not be continued

because it is "nonessential." To be sure, reasonable men may differ on
the meaning of "essential." I contend that long-distance train service
is indeed essential.
Few would dispute that travel across our country is educational and

beneficial. All of our people—and travelers from other lands as well—
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should have the opportunity to see our natural and scenic heritage.
Our Supreme Court has said that travel—
may be as close to the heart of the individual as the choice of what he eats, or
wears, or reads. Freedom of movement is basic to our scheme of values." Kent v.
Dulles, 357 U.S. 116 at 126 (1958) .

Since travel occupies such an important place in our society, I sub-
mit that long-distance train service is essential, for it offers a means of
travel that has unique advantages over other modes. The train is faster,
more relaxing, and safer than the automobile, and of course much
closer to the scenery than the airplane.
The transcontinental air traveler sees no more than a relief map

of the country if he is lucky; otherwise he sees the clouds. The trans-
continental motorist must allow at least a week for his trip, and even
at that pace he is likely to be a physical and nervous wreck at journey's
end. And then he has to do it all over again to get back home.
The Interstate Commerce Commission recently observed that—
Operation of the California Zephyr has permitted more than 135,000 persons

a year to. enjoy some of the most spectacular scenery in the country under ideal
condition's. In this sense, the trains proposed to be 'discontinued are a unique
national asset.

Another useful type of train service is short to medium distance
day service (100 to 500 miles).
Even apart from future potential for high-speed service in some

areas, trains continue to offer sufficient advantages over other modes
to justify their continuation and improvement. The train is roomier,
more comfortable, and generally faster than the bus; cheaper and
more relaxing than the airplane; and more relaxing, safer and often
faster than 'automobile. New equipment such as the United Aircraft
"Turbotrain" could sharply improve the competitive standing of train
service, as well as making it more economical to 'operate.
Finally there are advantages to the railroads in group movements,

specials and ,excursions.
The

specials, 
the group, the more efficient and economical the pas-

senger train becomes in comparison to other forms of transportation.
Additional cars can be added at very little increased direct expense.
Ski trains to the north and "show" trains to New York are only two
of the many types of popular excursions operated each year. Special
trains are an appealing alternative to fighting the crowds on the high-
way that inevitably appear whenever there is a big sports event or
other affair attracting large numbers of people to one location. Such
trains benefit not only those who use them, but also the others who
have no choice but to be on the highway. The capability of economical
movement of trainloads of people is why trains are so suited for han-
dling 

i 
seasonal and holiday travel peaks, and why the would be valua-

able n time of war or national emergency.
Now, the specific provisions of S. 1165 and the hoped-for effect

have been explained to you fully by Chairman Tucker and the other
witnesses and I will not repeat what they have said. I can only empha-
size I favor enactment of the bill as it stands for the improved ability
that it will give to the Interstate Commerce Commission to evaluate
the public interest factor in specific cases which come to it.
But beyond its helpfulness in specific discontinuance cases, I be-

lieve that this legislation in two respects will bring about an improve-
ment in the total picture of rail passenger service.
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First, passage of this bill will be a clear message from the Congress
to the railroad industry that useful passenger service must be con-
tinued and improved. Once this message sinks in, I am confident that
there will be a much more positive approach to passenger business on
the part of the industry than there is now. Were the railroads to be-
come convinced that they cannot go out of the passenger business,
service would improve substantially, because it would then be in their
best interest to attract more patronage. Continued poor service would
only increase losses and tarnish the companies' public image.
I point out that the Canadian National Railway was pursuing a 

policy of withdrawal from the passenger business until its manage-
ment became convinced that this would not be permitted. Passenger
policy was reevaluated and reversed completely, with the result that
today the Canadian National service is the envy of many people in
this country.
Some time ago, Chairman Ben W. Heineman, of the Chicago &

North WestereRailway, was asked why his company had spent so
much money and effort to improve its commuter service in the Chicago
area. He replied:
We •did not think we could get out of the business—politically, it was im-

possible, and it would have caused too much ill will. Since we were going to stay
in the business we concluded we should run it as well as possible.

Senator LAITSCEIE. Are you able to tell what the situation is with
respect to the operation of the Chicago &- North Western with all of
its improved facilities, whether it is operating in the black or in the
red? Do you know?
Mr. HAswELL. It is my understanding that it is operating in the

black, the commuter service of the North Western. I am not prepared
to state exactly how much, but I will say that it is making a profit. It
is contributing to the company's net income. I believe that the same
result will follow as to intercity passenger service once management
reaches the same conclusion.
A second beneficial effect of the proposed legislation will be, by

slowing down the pace of discontinuances, to allow sufficient time for
the development of positive governmental programs to alleviate the
economic problems which beset much of present rail passenger service.
One possibility is a National Passenger Car Corporation, which

could acquire, rebuild, repair, and maintain much of the present
passenger rolling stock, and eventually provide new equipment, op-
erate joint passenger terminals, et cetera. But such things cannot be
done overnight, and if many more trains are discontinued, the question
will be academic.
I might add that passage of this bill would also signify the concern

of the Coligress to the new Department of Transportation, and thus
encourage the Department to provide for train service in its planning

for an overall transportation policy.
I repeat that I support the bill as presently drafted, as an improve-

ment over the existing law. However, I submit the following additional
suggestions to this committee for strengthening the law further:

1. The language of the existing law giving the Commission power

to order continuance of the service upon showing of public convenience

and necessity, et cetera, would appear inconsistent with the provi-

sion in S. 1175 placing the burden of proof on the railroads. I suggest
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that the wording be revised to give power to the ICC to authorize dis-
continuances upon a showing that public convenience and necessity,
et cetera, do not require the service. This would make clear that the
railroad, not the public, had the duty of seeking affirmative relief.

2. As the law now stands, the railroads can come back to the Com-
mission again for discontinuance authority after 1 year has elapsed
from the date of an order requiring continuance of service. I believe
that the Commission should have discretion to set this period between
1 and 5 years. In cases where there is a clear potential for the service,
a longer period would be appropriate. If the railroad knew it could not
apply again for discontinuance authority for several years, it would
have incentive to make a sincere effort to improve the service, rather
than promptly begin to prepare for the next attempt at discontinuance.

3. The law should be amended to provide that no interstate train
service may be discontinued or changed in whole or in part, unless
authority is obtained from all the States through which it runs, or
from the Commission under 513a. As things are now, an interstate
train can be discontinued piecemeal by discontinuing the segment
through one of the States through which it operates. Thus, the interest
of one State in maintaining through train service can be undermined
by the indifference of its neighbor.

4. In my opinion, the proposal of the National Association of Rail-
road and Utilities Commissioners for a joint board procedure is
imaginative and constructive, and I would support it as an alternative
to S. 1175.
Another approach which this committee might consider is a simple

repeal of 513a (1) , leaving 513a(2) as an avenue of relief for the
railroads from arbitrary refusal of State commissions to grant dis-
continuance in proper circumstances. If this is done, 513a(2) could
be amended to insure prompt disposition of cases thereunder by the
ICC, as is now required under 513a (1 ) .
I appreciate the opportunity to state my views before this commit-

tee. I also would like to applaud Chairman Tucker and the Interstate
Commerce Commission for the initiative they have taken in the
passenger service field.
Thank you very much.
(Mr. Haswell's prepared statement follows:)

TESTIMONY OF ANTHONY HASWELL, ATTORNEY AT LAW, CHICAGO, ILL.

My name is Anthony Haswell. I am an Attorney at Law with offices at 77
West Washington Street, Chicago, Illinois. I am a graduate of the University of
Wisconsin with a major in transportation and public utilities. Subsequently I
was employed for two years in the Law Department of the Illinois Central
Railroad in Chicago. I appear here today on behalf of myself as an individual
in support of S1175. My interest is that of a railroad passenger.
I make periodic use of passenger trains in my own travels. This service is

useful and convenient to me. As a citizen, I have a further interest in its pre-
servation as a valuable national asset, which fulfills a substantial demand for
transportation in peacetime and is a vital need in time of war or national emer-
gency. I am convinced that enactment of S1175 will be of material assistance
in preserving and improving passenger service.

Unless action is taken now to strengthen controls over train discontinuances,
much of present rail passenger service will be up for abandonment in the next
few years. The Southern Pacific has made clear that it would get out of the
passenger business as fast as possible if the regulatory authorities would
agree. The Southern Pacific, the Chicago and North Western, and perhaps others
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have alleged that railroads no longer have a public utility obligation to run
intercity passenger trains. While the ICC refused to permit the discontinuance
of the Western Pacific's California Zephyr, another attempt for discontinuance
could be made anytime after next February. Last year's proposal of the New
York Central to discontinue its through passenger service between the east and
the midwest, including the famed 20th Century Limited, could be revived at
any time.

KINDS OF RAIL PASSENGER SERVICE WORTH KEEPING

Before discussing the specifics of S1175, I will try to define the kinds of rail-
road passenger service which I believe are worth keeping and improving.

1. Commuter Service
Anyone who has fought rush-hour traffic on the expressways of big cities

knows how vital rail commuter service is. Indeed, were it to be discontinued, a
number of cities would become virtual "ghost towns". Nevertheless, there have
been several attempts or threatened attempts by railroads to discontinue
commuter service.

2. High Speed Intercity Service
In a very short time, high-speed train service between big cities will be as

essential as commuter service. I need not dwell at length on the need for this
service, as that has been eloquently documented by Senator Claiborne Pell and
others. Common sense tells us that the institution of such service will be facil-
itated if in the meanwhile the present trains are retained. If stations are
closed, ticket selling and sales organizations disbanded, and tracks ripped up,
it will be that much more difficult and expensive to revive train service later
on. Yet in a number of instances, the railroads have already discontinued pas-
senger service or have proposed that it be discontinued between points which
might well need high-speed service in the future.

3. Other Kinds of Useful Passenger Service
Aside from commuter service and high-speed service in densely populated

areas, there is and will continue to be a useful and valuable place for rail
passenger service in a number of other markets:
(a) Long distance service for tourists.—The steamship lines used to promote

business by proclaiming that "getting there is half the fun." Such roads as the
Santa Fe, Union Pacific, Great Northern, Northern Pacific, Burlington, Illinois
Central, and Coast Line offer service that makes this claim true for rail travel
as well, and as a result are continuing to fill their long-distance trains. As
vacation time is increased for more and more people, there is less incentive for
them to get where they are going by the fastest possible means. The picture
windows and domes of a good train offer an ideal way to see our country in
comfort. Also, the overnight runs such as the Panama Limited between Chicago
and New Orleans are an attractive alternative to air travel for business travelers.
Some have argued that this type of service should not be continued because

it is "non-essential". To be sure, reasonable men may differ on the meaning of
"essential". I contend that long-distance train service is indeed essential.
Few would dispute that travel across our country is educational and bene-

ficial. All of our people—and travelers from other lands as well—should have the
opportunity to see our natural and scenic heritage. Our Supreme Court has said
that travel "may be as close to the heart of the individual as the choice of what
he eats, or wears, or reads. Freedom of movement is basic to our scheme of
values." Kent v. Dulles, 357 US 116 at 126 (1958).

Since travel occupies such an important place in our society, I submit that
long-distance train service is essential, for it offers a means of travel that has
unique advantages over other modes. The train is faster, more relaxing, and
safer than the automobile, and of course much closer to the scenery than the
airplane. The transcontinental air traveler see no more than a relief map of
the country if he is lucky; otherwise he see the clouds. The transcontinental
motorist must allow at least a week for his trip, and even at that pace he is
likely to be a physical and nervous wreck at journey's end. And then he has to
do it all over again to get back home! The Interstate Commerce Commission
recently observed that "Operation of the California Zephyr has permitted more
than 135,000 persons a year to enjoy some of the most spectacular scenery in
the country under ideal conditions. In this sense, the trains proposed to be dis-
continued are a unique national asset".
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( b) Short to medium distance day service (100 to 500 miles).—Even apart
from future potential for high-speed service in some areas, trains continue to
offer sufficient advantages over other modes to justify their continuation and
improvement. The train is roomier, more comfortable, and generally faster than
the bus; cheaper and more relaxing than the airplane; and more relaxing, safer
and often faster than automobile. New equipment such as the United Aircraft
"Turbo train" could sharply improve the competitive standing of train service,
as well as making it more economical to operate.
(c) Group movements, specials, and excursions.—The larger the group, the

more efficient and economical the passenger train becomes in comparison to other
forms of transportation. Additional cars can be added at very little increased
direct expense. Ski trains to the north and "show" trains to New York are only
two of the many types of popular excursions operated each year. Special trains
are an appealing alternative to fighting the crowds on the highway that in-
evitably appear whenever there is a big sports event or other affair attracting
large number of people to one location. Such trains benefit not only those who
use them, but also the others who have no choice but to be on the highway. The
capability of economical movement of train-loads of people is why trains are so
suited for handling seasonal and holiday travel peaks, and why they would be so
valuable in time of war or national emergency.

OPERATION AND EFFECT OF 51175

S1175 would change present law in the following respects:
(1) Allow the ICC more time to consider and decide proposals for pas-

senger train discontinuances.
(2) Authorize the Commission to attach reasonable terms and conditions

to orders relating to proposed discontinuances.
(3) Place the burden of proof on the railroad proposing the discontinuance,

rather than on protestants.
(4) Provide for the right of judicial review at the request of any aggrieved

party.
These changes will enable the Commission more adequately to appraise and

evaluate the public interest factor in passing on individual cases 'coming before
it. The proposed provision relating to reasonable terms and conditions should
be particularly helpful. The IOC would have some flexibility in issuing its orders,
instead of being limited to saying either YES or NO as at present. For instance,
the Commission could allow discontinuance of some trains over a given route
provided that those which remained were speeded up or otherwise improved. Or
it could permit discontinuance of part of a train on condition that through
service or a direct connection be established with the portion that remained,
either with other trains of the same railroad or by coordination with other
railroads.
But beyond its beneficial effect in specific cases, this legislation will in two

respects bring about an improvement in the total picture of rail passenger
service. First, passage of this bill will be a clear message from the Congress to
the railroad industry that useful passenger service must be continued and im-
proved. Once this message sinks in, I am confident that there will be a much
more positive approach to passenger business on the part of the industry than
there is now. Were the railroads to become convinced that they cannot go out of
the passenger business, service would improve substantially, because it would
then be in their best interest to attract more patronage. Continued poor service
would only increase losses and tarnish the companies' public image. I point out
that the Canadian National Railway was pursuing a policy of withdrawal from
the passenger business until its management became convinced that this would
not be permitted. Passenger policy was re-evaluated and reversed completely,
with the result that today the Canadian National service is the envy of many in
this country. Some time ago, Chairman Ben W. Heineman of the Chicago and
North Western was asked why his company had spent so much money and effort
to improve its commuter service. He replied:
"We did not think we could get out of the business—politically, it was impos-

sible, and it would have caused too much ill will. Since we were going to stay in
the business, we concluded we should run it as well as possible."
I believe that the same result will follow as to intercity passenger service once

management reaches the same conclusions.
A second beneficial effect of the proposed legislation will be, by slowing down

the pace of discontinuances, to allow sufficient time for the development of posi-
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tive governmental programs to alleviate the economic problems which beset much
of present rail passenger service. One possibility is a National Passenger Car
Corporation, which could acquire, rebuild, repair and maintain much of the pres-
ent passenger rolling stock, and eventually provide new equipment, operate joint
passenger terminals, etc. But such things cannot be done overnight, and if many
more trains are discontinued, the question will he academic. I might add that
passage of this bill would also signify the concern of the Congress to the new
Department of Transportation, and thus encourage the Department to provide
for train service in its planning for an over-all transportation policy.
I repeat that I support the bill as presently drafted, as an improvement over

the existing law. However, I submit the following additional suggestions to this
committee for strengthening the law further:

(1) The language of the existing law giving the Commission power to
order continuance of the service upon showing of public convenience and
necessity, etc. would appear inconsistent with the provisions in S1175 placing
the burden of proof on the railroads. I suggest that the wording be revised
to give power to the ICC to authorize discontinuances upon a showing that
public convenience and necessity, etc. do not require the service. This would
make clear that the railroad, not the public, had the duty of seeking affirma-
tive relief.
(2) As the law now stands, the railroads can come back to the Commission

again for discontinuance authority after one year has elapsed from the date
of an order requiring continuance of service. I believe that the Commission
should have discretion to set this period between one and five years. In cases
where there is a clear potential for the service, a longer period would be
appropriate. If the railroad knew it could not apply again for discontinuance
authority for several years, it would have incentive to make a sincere effort
to improve the service, rather than promptly 'begin to prepare for the next
attempt at discontinuance.
(3) The law should be amended to provide that no interstate train service

may be discontinued or changed in whole or in part, unless authority is
'obtained from all the 'states through which it runs, or from the Commission
under § 13a. As things are now, an interstate train can be discontinued piece-
meal by discontinuing the segment through one of the states through which
it operates. Thus, the interest of one 'state in maintaining through train
service can be undermined by the indifference of its neighbor.
(4) In my opinion, the proposal of the National Association of Railroad

and Utilities Commissioners for a joint board procedure is imaginative and
constructive, and I would support it as an alternative to S1175. Another
approach which this Committee might consider is a simple repeal of § 13a(1),
leaving § 13a(2) as an avenue of relief for the railroads from arbitrary re-
fusal of state commissions to grant discontinuance in proper circumstances.
If this is done, § 13a(2) could be amended to insure prompt disposition of
cases thereunder by the ICC, as is now required under § 13a(1).

I appreciate the opportunity to state my views before this committee. I also
would like to applaud Chairman Tucker and the Interstate Commerce Commis-
sion for the initiative they have taken in the passenger service field.

Senator LATJSCHE. Thank you very much, Mr. Haswell.
Is Donald S. Beattie here?

STATEMENT OF WILLIAM MAHONEY, COUNSEL FOR THE RAILWAY
LABOR EXECUTIVES' ASSOCIATION ON BEHALF OF DONALD S.
BEATTIE, EXECUTIVE SECRETARY-TREASURER, RLEA

Mr. MAHONEY. Mr. Chairman, my name is William Mahoney. I'm
counsel for the RLEA. Mr. Beattie is necessarily absent and asked if I
could seek permission to put his statement in and summarize it.
Senator LATJSCHE. We will hear what you have to say. You are ap-

pearing here today as the representative or substitute of Mr. Beattie?
Mr. MAHONEY. Yes, sir, that is correct.
Senator LATTSCHE. I have Mr. Beattie's statement before me. It will

be printed in the record. Do you contemplate reading his statement?
Mr. MAHONEY. No, sir; I do not.
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Senator LAITSCHE. Proceed to give your views, Mr. Mahoney.
Mr. MAHONEY. Mr. Chairman, I'm a member of a law firm here in

Washington, which is retained as general counsel by the Railway
Labor Executives Association and as counsel to that association, I have
participated in every case which has arisen under section 13a of the
Interstate Commerce Act since 1958.

Section 13a, as originally conceived, was passed during an emer-
gency to aid the railroads. It was a time of low income and certain of
the State commissions allegedly, at least, were refusing to permit the
discontinuance of unused and uneconomic trains.
About the time that this matter was before the Congress, the

Weehawken Ferry case came along. This involved the discontinuance
of a ferry operated by the New York Central between Weehawken and
24th Street. The Interstate Commerce Commission had held hearings
under section 118, line abandonment provisions of the ICC Act regard-
ing discontinuance of this ferry.
The Commission regarded the ferry as a line of a railroad and,

therefore, subject to its jurisdiction under 118. The hearings lasted
for about a year. The railroad proved that they were losing $1 million
a year on this ferry and they couldn't give it away. They tried to give
it away and they couldn't. So the Commission granted the railroad
the authority to discontinue the ferry.
Well, some of the protestants, not my clients, I might add, appealed

this case on the grounds that this really wasn't a line of the railroad,
it wasn't a line abandonment and, therefore, the Commission had no
jurisdiction over the abandonment and the appellate court upheld
this theory. Well, this meant that the New York Central was stuck
with this losing proposition and just simply couldn't get rid of it.
This came along about the time that the Congress was considering

the Transportation Act of 1958, and it aided in the passage of that
act, because it was clear that here we had a desperate situation of a
railroad losing money overall and was compelled to carry on its losing
service. When this act was passed, the line abandonment provisions
which deal with discontinuance of railroad operations were found in
section 1 of the act. The train abandonment or train discontinuance
provisions, it would seem, would properly have gone in that section.
But, it was not placed in that section of the act. It was placed in the
pricing or tariff section of the act and it was written as tariff suspen-
sions and changes are written into the act.
Now a train abandonment is no different in relation to the public

or to the employees or to the Commission in terms of the type of evi-
dence that has to be put in. It is no different than a line abandonment
because a line abandonment involves, in 99 percent of the cases, dis-
continuance of the last freight train. However, this provision, which
involves operations and services of a railroad, was placed in the rate
section of the act and written in conformity with the rate section,
and problems have been created because it doesn't fit in that section.
If a railroad decides to raise or lower a rate and issues a notice to

that effect, it will go into effect in 30 days unless the ICC stops it.
Well, that is all right because if the ICC effort goes into effect, the
size of the rate should be returned to its original level. It is a very
simple matter to accomplish that result. But, if a train comes off on
the same 30 day notice or after 4 months if a train comes off, it is
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almost impossible to recapture the passengers and put the train back
on. It just simply is not the same thing as changing the price of
service.
All of the difficulties, I believe, of Section 13a, particularly section

13a (1), have stemmed from this problem of putting it into the wrong
section of the act. Section 13a(2), dealing with intrastate train dis-
continuances is not written that way at all. It is written very similar
to section 118 dealing with line abandonment. It requires the railroad
to file an application with the Commission. It requires a hearing and
it requires the railroad to have pertinent proof and the train will con-
tinue on operating unless the railroad proves and the Commission
finds that it should come off.
Now, the financial emergency of the railroads in 1958 is long over.

Recently there was distributed by the Soo Line Railroad Co., pro-
posed testimony of a transportation consultant. He states that the
railroad industry broke a long-term downtrend in about 1961, both
in absolute terms and in terms of competition relative to other modes.
He also states that the recovery of the railroad industry is based on
more than the general improved business conditions of the last 6 years.
Certain long-run technological trends have come into play which are
favorable to the railroads as opposed to their motor and water carrier
competitors.
In fact in 1966, the net income of the railroad industry was about

$902 million. And all of the trains which the carriers back in 1958
had told the Congress the State agency would not let them take off,
all of those trains have long since been discontinued. So we are now
faced with another emergency and that emergency, as we see it, is
the extinction of rail passenger service.
There have been 786 trains discontinued under section 13a. Sixty-

one of those trains were discontinued without any hearing of any
kind and 10 of those 61 were discontinued in 1966. Now while we
create new departments to develop our transportation complex in
the most fruitful manner possible, such as the Department of Trans-
portation, and while we enact legislation to develop high speed inter-
city passenger service, our rail passenger system is disappearing. And
unless this disappearance is halted or curtailed substantially, all of
the legislation and all of the work of the Department of Transporta-
tion will be rendered futile.
Now the Congress in its wisdom may decide that rail passenger

service is outmoded and should cease to be. But it seems to me that
the Congress just simply has to confront the problem of whether it
wants tQcontinue on or continue off or permit it to come off. If it wants
to continue on, I think the present law must be susbtantially modified.
Under the present law, for example, the railroads are completely

within their rights to destroy a train in effect before coming before
the Interstate Commerce Commission. There was an excellent example
of this in a train of the Pennsylvania Railroad. On April 30, 1961,
the Pennsylvania Railroad desired to discontinue two trains and put
a solid express train on instead. Now one of these two trains had 18
cars. So, the railroad cut the consist of the train from 18 cars to one
coach and a pullman. Now prior to that time, this train had produced
a profit of $341,000 and after being skeletonized, it produced a loss
of $500,000.
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Now, this was taken before the Pennsylvania commission to see
whether or not they couldn't require the train to be returned to its
original consist. And during testimony by the Pennsylvania's director
of passenger service, this question was asked him:
And is it not true, sir, the reason for that—

This knocking down the consist of the train—
was a feeling on the part of the railroad's confidence, shall we say, the Commis-
sion, the ICC, would ultimately grant the permission because the railroad felt
that it could, if necessary, reduce the consist of the trains to make the trains
unprofitable?
Answer. That is correct.

Senator LAUSCHE. At this point, what motivated the railroad to
discontinue a service that produced a profit of over $300,000 a year?
Mr. MAHONEY. This isn't unusual and it happens frequently. In

some cases, they are unsuccessful, such as in the case of the Spirit of
St. Louis, which they have tried twice to take off and haven't been
able to. The reason, I believe, is that for every dollar invested, they
can get more return out of freight than they can out of passengers.
So that their books look better at the end of the year if they are able
to invest their money and capital into freight operations rather than
passenger operations.
Passenger operations, I think, historically have never and probably

could never return as much per dollar of investment as freight.
Senator LAUSCHE. Why couldn't they do both?
Mr. MAHONEY. Well, they used to do both and I understand the

philosophy was that although the trains did not reutrn the profit;
that is, the passenger trains as the freight trains returned, that they
used the services as an attraction to their freight customers.
Senator LAuscnE. I see.
Mr. MAHONEY. Now, the proposed bill, S. 1175 would effect approxi-

mately five changes in the present law. First of all, it would add 3 to
5 months' time within which the ICC must act in interstate train
cases. The ICC has no limitation of time upon it now in intrastate
cases. But this isn't any substantive change. It merely delays the
inevitable by 3 to 5 months. The ICC procedures would remain short-
circuited. You would have no examiner's report, no opportunity to
file exceptions to the report. The order would ordinarily come out the
day before the train would come off and no time to file any effective
petition for reconsideration because the trains would already be gone
by the time you filed it. However, under the present law and under
S. 1175, the railroads do have the right and an opportunity to file an
effective petition for reconsideration, whereas the public doesn't.
This just happened recently in a case involving the Missouri Pacific,

where the Commission says you can't take the train off and you have
to keep it going. The train stays on. The railroad files a petition for
reconsideration and, as it did in a recent case, the Commission re-
versed itself and said, "No, I guess the train should come off after all."
So they have this opportunity, whereas on the other hand, if the
Commission comes out, and it usually comes out with its order the day
before the automatic discontinuance time limit goes into effect any-
how, and says, no, we think the train should come off, the public has
no real opportunity to file a petition. It can file a petition, but by
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the time it is considered 3 or 4 months later, the train has been off
3 or 4 months and the Commission then must find that it should be
restored to service

' 
which is impractical.

Now this law or bill, S. 1175, would also 
Senator LAUSCHE. What would you do about it as being different

from what the Commission asked be done in this bill?
Mr. MAHONEY. Well, we feel that the law should be amended, that

is 13a(1) should be amended in conformity with section 13a(2), the
intrastate train discontinuance, that there should be no time limitation
as there is in 13a (2), and as there is none in 118, line abandonment
section.
The bill would also shift the burden of proof in interstate cases. The

railroads now have the burden of proof in intrastate cases. This would
have the railroads prove that the public convenience and necessity
permits the discontinuance and, first of all, have them prove that con-
tinued operation would be an undue burden on interstate or foreign
commerce.
Senator LAUSCHE. I thought it was in disjunctive and not con-

junctive. You don't have to prove both, but prove either.
Mr. MAHONEY. Perhaps it is. I would have to look it up. In any

event, they would have to prove one or the other. But, even so, this, it
seems to me, is meaningless and doesn't really effectively shift the
burden of proof. Because regardless of the evidence which the rail-
roads might put in in any particular case, the train will come off auto-
matically in any event at the end of 7 or 9 months unless the ICC finds
that the continued operation of that train will not unduly burden in-
terstate commerce.

Senator LAUSCHE. It is in the conjunctive.
Mr. MAHONEY. But, as I say, to have this burden of proof so-called

on the railroads, wouldn't mean anything because the train will come
off automatically anyway under findings of 1175, as it does now under
findings of 13a(1). It will come off unless the Commission can find
that its continued operation will not unduly burden interstate or for-
eign commerce and that the public convenience and necessity does not
Permit their discontinuance.
The evidence on which such findings must be based will not come

from the railroads. They will have to come from the public. There-
fore, unless the findings in the law are changed, are reversed from
what they are now, the burden of proof, effectively speaking, will re-
main upon the public.
And with this analysis, I understand the California Public Utilities

Commission has presented a statement here and also agrees with this
analysis..

Senator LAUSCHE. Now let me interrupt. While it is in the conjunc-
tive, the • way it is worded, all that has to be proved is one of the two.
I will study it further. May I read:

If after hearing in such investigation, whether concluded before or after such

discontinuance or change has become effective, the Commission finds that public
convenience and necessity do not permit—

I emphasize the word "not"—
the proposed discontinuance or change, in whole or in part, and that the con.tinueki

operation or service of such train or ferry without discontinuance or change, in
whole or in part, will not unduly burden interstate or foreign commerce . . .
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That is, they have to find that it will not unduly burden the inter-
state and foreign commerce and then they may order a discontinuation
or continued operation of the service.
Mr. MAHONEY. Yes, sir; I understand.
Senator LAUSCHE. Now you are arguing that there should be writ-

ten into the law a provision placing the burden of proof on the rail-
roads?
Mr. MAHONEY. Yes, sir.
Senator LAUSCHE. All right, proceed with your next subject.
Mr. MAHONEY. And that the only way that can be done is by

changing those findings. At the present time the train will come off
unless the Commission makes affirmative findings that it should stay
on. We would recommend strongly that the law be changed that the
train will stay on unless the Commission makes affirmative findings
that it should come off.
S. 1175 also changes the designation of interstate and intrastate

trains. As written, this change would place more trains in the inter-
state category, rendering them easier of discontinuance.
There is also a provision on judicial review. Some question regard-

ing reviewability has come up about ICC decisions which are rendered
after hearing and which permit discontinuance of the trains. Now this
permission in 1175 would clear that up and would permit appeals from
orders permitting discontinuance. However, there would still be no
appeal from situations in which the Commission does not act and the
train comes off automatically.
Senator LAUSCHE. You therefore recommend that when it has taken

no action, that is the equivalent of taking action and that, therefore,
there should be the right of appeal?
Mr. MAHONEY. Yes, sir; we do.
Senator LAUSCHE. All right, proceed to your next subject.
Mr. MAHONEY. Now, the Commission requests authority for discon-

tinuances and they restrict the authority requested to operations and
service. In section 120 of the Interstate Commerce Act, which deals
with train abandonments, they now have language which says that
the Commission may condition the abandonment of the service upon
such terms and conditions as it feels are required.
This language could have been adopted here and was adopted except

the Commission added the words: "* " pertaining to operations and
service." The effect of adding those words would be to only have one
effect and that would be to exclude protection to employees. Now, so
far as I know, neither the Commission or any railroad, who has ever
appeared before this committee, has stated that the effect upon em-
ployees of discontinuation of the operation of a train is any different
than the effect upon employees of discontinuance of a railroad line.
And while they may not want to protect the employees on the dis-
continuance of trains, because it costs money, there is no difference in
the philosophy or reasons for protecting or not protecting them than
in the case of people who are let go because of line abandonment. Dis-
continuance of their jobs contribute to these savings. Congress has pro-
vided in other provisions of the law, ever since it passed the Trans-
portation Act of 1933, that employees be permitted to share in the
savings which they contribute to the railroads.
Now the primary reason, Commissioner Tucker stated, I believe, for

this additional authority was to permit the ICC to reschedule other
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trains, so that when they allow one train to come off, they should be
able to reschedule the remaining trains so as to better serve the public.
Now, the Commission has already done that and I think they have the
authority to do that now under the law.
They did it in a case involving Lehigh Valley Railroad back in 1959,

when Lehigh Valley decided it wanted to discontinue all passenger
train service and it applied to the Commission to do that under 13a(1).
The Commission allowed them to take off all but three pairs of trains,
but among the trains that came off, where the trains which served
Ithaca, N.Y., and Cornell University and a great deal of protest came
from that quarter. So the Commission reopened the case and put out a
supplemental report and in that supplemental report, which appears
at 307 ICC 257, it required the railroad to reschedule one pair of those
trains so as to serve Cornell University. And this was on May 18, 1959.
Senator LAUSCHE. Do you recommend that the law be amended so

as to give the Commission definitely the power to impose conditions?
Mr. MAHONEY. Yes sir; we do.
Senator LAUSCHE. Do you think it now has the power under existing

law?
Mr. MAHONEY. Well, we feel that it does. The Commission feels it

does not. We feel that it should be specific and they should be given
this authority.
We also feel that a long-range solution must be found to meet this

existing crisis and while S. 1175 extends the time limits a bit, it does
little more than that and doesn't meet the crisis. I think Mr. Haswell,
who appeared before me this morning, made a very valid point when
he said if the railroads feel they can get out of business, they will do
so. If they feel they cannot get out of business, they will do something
about it and, as Mr. Heineman did with his commuter service and as
the Canadian National did, they will also do something about it and
improve the service and make it a profitable service.
The present law has been characterized as an invitation to the rail-

roads to get out of business and in view of the number of trains which
have come off since this law was passed, I believe it has been used for
that purpose.
Now, bills have been introduced which would provide a short time

to permit the solution to be found and investigation to be made by the
ICC, by the Department of Transportation, and recommendation was
made to the Congress for legislation. We feel that this type of enact-
ment or this type of bill should be passed.
Senator LAUSCHE. That is not in this bill.
Mr. MAHONEY. That is true. If this committee should recommend

that section 12a be amended, we respectfully submit that such an
amendmeiit should require an application proceeding, as in section 118,
and as in section 13a (2) of the present law and that the trains would
stay on until the railroads proved and the Commission found that they
should come off.

Senator LAUSCHE. Your position is that instead of serving notice,
they would be required to file an application?
Mr. MAHONEY. Yes, sir.
Senator LAUSCHE. For the purpose to discontinue?
Mr. MAHONEY. That is correct and that the Commission would be

required to hold hearings; the time limitation would be eliminated and
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that the Commission should be authorized to impose whatever condi-
tions it felt the public convenience and necessity required including, in
its discretion, conditions for the protection of employees. And we be-
lieve that S. 1685, introduced by Senator Case, would accomplish this
result, and we have also submitted language which is attached to Mr.
Beattie's statement, which we also believe would accomplish this
result.
I thank you for the opportunity of appearing before you this

morning.
Senator LAUSCHE. Thank you very much for your concise presenta-

tion.
(Mr. Beattie's statement follows:)

PREPARED STATEMENT OF DONALD S. BEATTIE, EXECUTIVE SECRETARY-TREASURER,
RAILWAY LABOR EXECUTIVES' ASSOCIATION

My name is Donald S. Beattie. I am Executive Secretary-Treasurer of the
Railway Labor Executives' Association. I appear here today to testify in regard
to S. 1175, which was introduced by Senator Magnuson at the request of the
Interstate Commerce Commission. This bill would amend the present provisions
of the Interstate Commerce Act dealing with the discontinuance of interstate and
intrastate passenger trains.
The Railway Labor Executives' Association is an organization of the chief

executives of national and international railway labor unions which represent
virtually all employees in the railroad industry. The chief executives of the fol-
lowing rail unions are affiliated with our Association:
American Railway Supervisors Association
American Train Dispatchers' Association
Botherhood of Locomotive Firemen and Enginemen
Brotherhood of Maintenance of Way Employees
Brotherhood of Railroad Signalmen
Brotherhood of Railroad Trainmen
Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and

Station Employes
Brotherhood Railway Carmen of America
Brotherhood of Sleeping Car Porters
Hotel and Restaurant Employees and Bartenders International Union
International Association of Machinists and Aerospace Workers
International Brotherhood of Boilermarkers, Iron Ship Builders, Blacksmiths,

Forgers and Helpers
International Brotherhood of Electrical Workers
International Brotherhood of Firemen and Oilers
International Organization Masters, Mates and Pilots of America
National Marine Engineers' Beneficial Association
Order of Railway Conductors and Brakemen
Railroad Yardrnasters of America
Railway Employes' Department, AFL—CIO
Seafarers' International Union of North America
Sheet Metal Workers' International Association
Switchmen's Union of North America
Transportation-Communication Employees Union
The Transportation Act of 1958 was enacted to provide the railroads of the

country with emergency assistance. It was passed in the time of economic reces•
sion, and a time of very low income for the railroads, and it was passed at a
time when certain state agencies allegedly were refusing to permit discontinuance
of uneconomic and unused trains.
Just before this law was passed, the Weehawken Ferry case came down from

the courts. The ICC for over a year had heard testimony regarding the need to
abandon the Weehawken Ferry. The New York Central Railroad was then run-
ning in the red overall on net income and was losing a million dollars a year on
this ferry. The Interstate Commerce Commission held hearings under Section
1(18) of the Interstate Commerce Act treating the abandonment of this ferry as
the abandonment of a line of railroad.



PASSENGER TRAIN SERVICE 87

After these hearings were held, the Commission authorized the New York
Central to abandon this ferry operation holding that it was not required by the
public convenience and necessity. In the Commission's view, the railroad has
proved its case and the ferry should be abandoned.
Certain of the proteAants—I might say the Association was not included—

appealed the decision of the courts and challenged the Commission's ruling on
the ground that the ferry operation did not constitute a line of railroad and
therefore the ICC had no authortiy to authorize its abandonment under Section
1(18) of the Interstate Commerce Act.
The courts upheld this theory of the protestants. Therefore, the New York

Central had to continue the operation of a ferry which it could not even give
away. Because of the Central's unfortunate financial condition at that time and
because of the overall economic situation confronting most of the railroads in
1958, the Transportation Act of that year, containing Section 5 (which later be-
came Section 13(a) of the Interstate Commerce Act), was placed before the
Congress and the Congress passed the bill to relieve what was then a very desper-
ate situation.
Our Association opposed the enactment of Section 13(a) as we feared it would

be used by the railroads, not only as a means of eliminating uneconomic and
unused trains but as a weapon to destroy all passenger service. Our fears have
proved well founded. Within two years following the enactment of Section 13(a),
the trains which the railroads could not discontinue because of allegedly obsti-
nate state agencies had been discontinued. But after Section 13(a) had accom-
plished its purpose it did not expire; it remained in effect providing the rail-
roads an easy means of ridding themselves of a service which could never be as
profitable as their freight service. In the first two years of its existence Section
13(a) saw the discontinuance of 157 trains. However, primarily because of the
basic deficiencies in Section 13(a) which amounted to an invitation to the rail-
road industry to discontinue its passenger service, the railroads, beginning in
1961 and continuing through December 31, 1966, had discontinued an additional
629 trains. Since the enactment of Section 13(a) the railroads have discontinued
more than 786 passenger trains. This number includes 61 trains which were dis-
continued without hearing or investigation by the Interstate Commerce Com-
mission.
It is now clear that the passenger train "emergency" which impelled the pas-

sage of Section 13(a) in 1958 has shifted from the railroads to the public. This
nation now needs emergency legislation which will halt, or at least substantially
curtail, the extinction of rail passenger service. The evidence of the use of Sec-
tion 13(a) by the railroad industry compells the conclusion that unless the pres-
ent law is substantially amended intercity rail passenger service in this country

will cease to exist. The Congress in its wisdom may conclude that this nation
no longer needs passenger train operations. If Congress believes such a conclu-
sion warranted, then the enactment of S. 1175, which does nothing more than
delay the ultimate abandonment of each train by three to five months, is justi-

fied. However, if the Congress is of the opinion that rail passenger operations
should continue, it must amend Section 13(a) so as to permit the abandonment
of only those trains which are uneconomic and which are unused. S. 1175 does

not accomplish that result. We believe S. 1685 introduced by Senator Case of

New Jersey on May 4, 1967, would accomplish that result and we have prepared

language which we would like to present to this Committee which we believe
also would accomplish that result.
The basic difficulty with Section 13(a) of the Interstate Commerce Act is

that provisions for the discontinuance of a railroad operation do not belong in

the pricing, -tariff or rate section of the Act. A provision of law dealing with

discontinuance of railroad operations should have been included in the section

of the Interstate Commerce Act which deals with the discontinuance of railroad
operations, namely Section 1.
Under the rate section of the Act a carrier may publish a proposed rate to go

into effect in 30 days. This rate will go into effect within 30 days unless the

Commission, after investigation, determines it shall not go into effect and orders

its suspension. If the Commission permits the rate to go into effect and later
deterimnes that it should not have done so, it is a relatively easy matter for

the Commission to issue an order returning the rate to its original level. The

problem with Section 13(a) is that the rate suspension procedure was applied

to the discontinuance of railroad passenger train service. But when a train

comes off it cannot be put back on with the simplicity with which one can change
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the price of his service. When a passenger train is discontinued, it is, for all
practical purposes, lost forever. All of the difficulties with Section 13(a) stem
basically from the fact that the interstate and intrastate passenger train dis-
continuance provisions were placed in the wrong section of the Interstate Com-
merce Act.
The loss to this nation of almost 800 passenger trains in the past 8 years has

been due in a great part to the substantive and procedural defects inherent in
the present law. These defects have been described by the courts as "an invita-
tion" to the railroads to abandon their passenger service and "this strange, dis-
maying law [concerning which] one thing is certain, namely, that the public
was ignored in [its] formulation." In testimony previously presented to this Com-
mittee and to the Senate Committee on Commerce in other years the present
laws has been accurately described:

1. It completely removes from the several States, at railroad discretion,
all right and authority over the regulation of passenger train service;

2. It deprives the public of the right of appeal to the courts while preserv-
ing such right to the railroads;

3. It permits such unappealable discontinuances to take place without
public hearings;
4. It permits railroads to discontinue interstate passenger train opera-

tions without the necessity of justifying such action;
5. It requires the public to prove that continuation of a particular inter-

state passenger train will not be an undue financial burden on the railroad
although such proof can be supplied only by the railroads;
6. It permits the railroads to withhold from many interested parties all

material needed to prove claimed "undue financial burden" until the day
of the hearing, if one is held, thereby preventing effective opposition. (The
ICC requests that some of this material be submitted to it in Washington,
D.C., when the railroad files its notice of discontinuance but compliance with
such a request does not make the material available to parties situated miles
away) ;

7. It places a further restriction on the public and the ICC by authorizing
automatic discontinuance of interstate trains unless the ICC renders a final
order within four months of the original discontinuance date and even where
the ICC requires continuation of service the railroad can post a notice at
the end of a year and start the process over again without alleging any
change in conditions. This severe, arbitrary and clearly unreasonable time
limitation finds no support for existence in the legislative history of the
present law, deprives the public of adequate time to prepare its opposition
in every case, and deprives the ICC of an adequate opportunity to consider
major cases.

The above-listed defects render inevitable the extinction of rail passenger
service in the near future. Today we are creating new departments (such as a
newly created Department of Transportation) to develop our transportation
complex in the most fruitful manner possible. We are passing legislation to
develop high-speed inter-city rail service. But our rail passenger system is dis-
appearing because of the existence of Section 13(a). Unless this law is effectively
and immediately modified, all of this new legislative and departmental activity
will be rendered academic.
The Interstate Commerce Commission has requested the introduction of S.

1175, which the Commission believes would allow it a bit more flexibility in deal-
ing with passenger train discontinuance proceedings. Our Association is eager to
support any legislation which would tend to preserve the passenger carrying
capabilities of the rail network of our nation. We enthusiastically support legisla-
tion which would remove any of the procedural and substantive inequities in the
present law. However, we must be candid in our appraisal of the legislation
before you. It does nothing to meet the emergency situation confronting us. It
merely would delay by three to five months, in individual train abandonments, the
inevitable extinction of rail passenger service. It does no more than that.

S. 1175 would lengthen the time limitation from the present four months to
seven or nine months and would permit the Commission to subject a discontin-
uance to "such terms, conditions and modifications pertaining to operation or
services as it shall find to be reasonable and just." The bill originally would have
attempted to shift the burden of proof from the public, where it now rests, to the
railroads, but I understand the Commission has informed the Congress that it is
content to have the burden of proof remain on the public. The Commission's ap-



PASSENGER TRAIN SERVICE 89

parent reversal of position on this point, while surprising, is not material because
its original language "shifting" the burden did not accomplish that result. The

findings which must be made by the Commission remain the same under S. 1175,

therefore, the provision shifting the burden of proof is ineffective.
The present law authorizes the automatic discontinuance of a passenger train

within four months unless the Commission makes findings based upon sufficient

evidence that the continued operation of the train is required by the public con-

venience and necessity. Under this law it is obvious that the public must prove

that public convenience and necessity require the continued operation of a par-

ticular train in order for the Commission to make the necessary findings to order

its continued operation. S. 1175, despite its attempt to shift the burden of proof

to the railroad, does not change this situation. S. 1175 would authorize the

automatic discontinuance of a passenger train within seven to nine months unless

the Commission made findings based upon sufficient evidence that its continued

operation is required by the public convenience and necessity. Should a railroad

refuse to submit evidence the train will be discontinued because without evidence

the Commission cannot make the findings necessary to order its continued opera-

tion. If such evidence is forthcoming at all, it will be received from the public.

Therefore, the burden of proving that the train should continue to operate would

continue to rest with the public under S. 1175 as it does under Section 13a(1).

This situation will remain unchanged until the basic approach to the problem is

changed.
If the burden of proof is to be shifted to the railroads, where the Commission

has admitted it belongs, the law must be written so as to provide that the train

will continue until the railroad proves and the Commission finds on the basis of

that proof that it should be discontinued. This is the form of Section 13a (2) ,

involving intrastate train discontinuances and Section 1(18), involving aban-

donments of lines of railroad. No cogent reason has been advanced for not apply-

ing this form of statutory requirement to the abandonment, or discontinuance if

you will, of interstate trains.
S. 1175 would also change the designation of what constitutes an interstate

train and what constitutes an intrastate train. The effect of this modification

would be to place more trains in the "interstate" category which would render

them easier to discontinue. At the present time it is more difficult to discon-

tinue an intrastate train because under the present law there must be a hearing,

there are no time limitations, the railroad must carry the burden of proof,

and unless the Commission finds that the train should come off, the train will

continue on. Although the intrastate train discontinuance provisions in Sec-

tion 13 (a ) make more difficult the discontinuance of such trains it has not

deterred the railroads from securing the discontinuance of trains which are

uneconomic and unused. In the past ten years, the railroads have removed 327

intrastate trains and have been denied removal of only 37 intrastate trains 
by

the Commission in cases arising under Section 13(a) (2).

S. 1175 would also effect a change in the judicial review characteris
tics of

the present statute. Some question has been raised as to whether a party h
as

a right to appeal an order of the Commission or a decision of the Commi
ssion

which permits the discontinuance of a train after a hearing has been hel
d.

S. 1175 would clear this up as it would permit a party to appeal such
 a de-

cision. However, it would not correct the deficiency in the present law 
which

permits no appeal from Commission action allowing a train to be discont
inued

automatically without a hearing and without a written decision of the 
ICC.

Such discontinuances have occurred in some 61 cases; ten of wh
ich occurred

in 1966. S. 1175 permits the public no right of appeal where the 
Commission

just sits back and lets the time limits expire and a train be discontinued.

Througb S. 1175 the Commission has requested the authority to 
condition

discontinuance of passenger train service. According to the statem
ent of Chair-

man Tucker, the primary objective of this authority would be to 
permit the

Commission to require a railroad to reschedule remaining trai
ns when the

Commission permits the discontinuance of one of its trains. C
hairman Tucker

has given the example of a railroad having a day train and a
 night train

which it wishes to abandon. The Commission informs the 
railroad that it

can abandon one of the trains but will have to run the othe
r train and, the

remaining train to be economically operated and serve the pu
blic adequately,

will require a change in schedule. Chairman Tucker believed 
that the Commis-

sion now has no power to do that.
In drafting language that would authorize it to impose 

conditions in pas-

senger train discontinuance cases the Commission did 
something that neither
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I nor the members of my Association understand. It requests limited author-
ity to impose terms and conditions. In Section 1 of the Interstate Commerce
A.ct the Commission may approve the abandonment of a line of railroad "sub-
ject to such terms and conditions as in its judgment the public convenience
and necessity may require." The use of such language in Section 13(a) would
have given the Commission authority to require a certain level of quality and
service in the operation of passenger service and also would have given the
Commission the discretionary authority to protect the employees who are ad-
versely affected by the discontinuance of passenger trains, as they are now
protected by the abandonment of a line of railroad under Section 1. However,
the Commission did not merely adopt the language of Section 1 of the Act.
They added words which would restrict their authority. The Commission states
that they wish to impose terms and conditions "pertaining to operations and
service." The only effect of adding such language is to exclude from protection
all of the employees adversely affected by the discontinuance of train service.
The Commission's reasons for excluding the employees affected by passenger

train abandonments are not stated. We do not know why the Commission has
taken this position. In previous testimony before this Committee and the House
Subcommittee on Transportation and Aeronautics, no one interested in the
legislation to amend Section 13 (a ) has ever argued that the effects upon em-
ployees in train discontinuance cases are any different from the effects upon
employees in line abandonment proceedings arising under Section 1(18) of the
Interstate Commerce Act. Indeed, the abandonment of a passenger train is es-
sentially identical to the abandonment of a line of railroad in terms of its effect
upon the public and the employees. Ninety-nine percent of the cases involving
the abandonment of a line of railroad really involved only the discontinuance of
the last freight train over that line.
Abandonment of a passenger train is essentially identical to a line abandon-

ment in terms of its effect upon the public which uses the service of that train;
it is essentially the same in relation to the Commission insofar as the type
of evidence introduced concerning the use of the train and the cost of its opera-
tion; and, it is essentially the same in relation to employees in terms of the
effects upon them of the loss of their jobs due to the discontinuance of the serv-
ice performed.
The interstate Commerce Commission has imposed employee protective

conditions in line abandonment cases since 1943. The imposition of such condi-
tions has in no way deterred the railroads' utilization of Section 1. As a matter of
fact, the number of line abandonment proceedings has increased steadily through
the years. The railroads themselves readily agree in many abandonment eases to
the imposition of such conditions by the Commission and frequently express such
agreement in their original application to the Commission. The obvious pur-
pose of employee protective conditions is to permit the employees of the rail-
roads to share to some extent at least, the savings to the railroads realized
directly at their expense. This result has not only been recognized by the Con-
gress and the Courts as just and equitable but also as tending to maintain a
stable work force in this vital industry.
To our knowledge there has been no instance in which a serious, considered

objection has been offered by any railroad or railroad official to the reasonable-
ness of the protective conditions imposed by the Commission in line abandon-
ment cases. Many years ago the Commission took it upon itself to impose em-
ployee protective conditions even when in doubt of its power to do so. The Com-
mission now has determined to depart from that policy and to refrain from
seeking protection for those who bear the brunt of the savings realized by a
railroad when it discontinues its passenger train services.
Of course, the railroads object to the protection of employees affected by the

discontinuance of passenger trains (virtually all of which are secured pursuant
to Section 13a) because they simply do not wish to share the savings which
they realize from the discontinuance of such trains with the employees who pro-
vide them with such savings by their disemployment. No one has argued that
protecting employees under Section 1(18) is unfair or inequitable to the rail-
roads and no one can argue that there is any essential difference between the
effect upon employees in the abandonment of a line of railroad and the effect
upon employees in the abandonment or discontinuance of a passenger train.
With regard to a need to amend the present law to grant the Commission au-

thority to condition discontinuance upon the re-scheduling of trains, the Com-
mission has that authority under the present law. In 1959 eight months after
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the enactment of Section 13a—the Commission conditioned discontinuance of
certain Lehigh Valley trains.

Shortly after the enactment of Section 13a of the Lehigh Valley posted notices
seeking the discontinuance of all of its passenger train service. The Commission
permitted it to discontinue most of its trains. However it required the continued
operation of two or three pairs of trains. None of the trains which the Commis-
sion required to continue in operation served Ithaca, New York, the site of
Cornell University. A great protest was raised by Cornell because the Commis-
sion had deprived it of rail service. On May 18, 1959, the Commission issued a
second order which appears in Volume 307 of the ICC Reports at page 257, in
which it required the Lehigh Valley to re-schedule one pair of the trains which
it had required to be continued in operation so as to serve Ithaca and Cornell.
This type of requirement appears to be exactly the type of act which the Commis-
sion has stated it needs specific authority to perform. This precedent was created
immediately after the passage of the law and was not challenged by any party
to the proceeding. Had the Commission desired to continue issuing such require-
ments in train discontinuance cases I know of no impediment to their doing so.
My Association agrees that the Commission should clearly have authority to

condition matters pertaining to the quality of service, the scheduling of trains
and so forth, but there should also be authority to protect employees who, after
all, are the people who are most directly affected by the discontinuance of the
trains and who, in addition, are the people who provide the savings to the rail-
roads out of their own pockets. The Congress has protected railroad employees
in every statute it has passed which could adversely affect railroad employees
since it enacted the Emergency Transportation Act of 1933. The Commission
has interpreted Section 13a as not providing such protection, and, for some reason
the Commission apparently does not want it provided.
As I mentioned a moment ago, the Railway Labor Executives' Association is

eager to support a bill which would effectively improve the state of the law from
the point of view of the public. S. 1175 however, would partially improve but one
aspect of the present law and that is the time limitations. Extending the time
limitations from four to seven or nine months serves little public purpose. For
example, almost a year ago the Interstate Commerce Commission on the petition
of the states of California, New Mexico, Arizona, Texas, and Louisiana instituted
an investigation into the adequacy of Southern Pacific passenger service between
California and Louisiana. The written testimony of witnesses for those states
and others who were challenging the adequacy of Southern Pacific passenger
service were filed with the Commission on February 27, 1567. On March 19, 1967,
the Southern Pacific issued a notice to discontinue a pair of trains between
Tucumcari, New Mexico, and Los Angeles, California. On April 6, 1967, the Cali-
fornia Public Utilities Commission requested that the discontinuance of this pair
of trains be consolidated with the Commission's investigation of the adequacy
of Southern Pacific passenger service. On April 20, 1967, the Commission issued
an order denying the California petition because the "adequacy" investigation
"will require extensive proceedings and a consolidation of" the train discon-
tinuance case with that case would preclude a final determination of the train
discontinuance within the four-month statutory period. In short, because of
the time limitations in the present law—and indeed, those present in S. 1175—

...the investigation of the Commission into the adequacy of Southern Pacific passen-
ger service could be rendered moot long before the "adequacy" case could come
to hearing merely by the Southern Pacific's posting of notices to discontinue its
train service in the states involved.
As I mentioned a moment ago, the Transportation Act of 1958 was enacted

against a background of depressed railroad earnings and inability to secure the
discontinuance of certain uneconomic and unused passenger trains. The rail-
roads presented their case as an emergency situation requiring emergency meas-
ures. In the past 9 years the pendulum has swung to the opposite extreme. We
now find the railroads showing net income in 1966 of $902,000,000. The traveling
public now has 800 fewer trains at its service and the number of existing trains
is being reduced day by day.

S. 1175 does not meet the present emergency. A temporary delay may prolong
the ultimate death throes of rail passenger service; it does nothing to avoid
them. A long range solution is needed. The resolution introduced by Senator
Moss S.J. Res. 52 would permit such a solution to be found and effectuated.
This nation simply cannot sit by as its rail passenger network is destroyed, train
by train by train. Many possible solutions to the rail passenger service emer-
gency have been proposed but all will be rendered academic exercises unless
given a chance to be effected.
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If this Committee cannot recommend the effective cessation of passenger
train discontinuances pending resolution of the passenger train crisis confront-
ing us and if it should recommend that Section 13a be amended, we respectfully
urge that any such amendment to the present law provide for an application
proceeding under Section 13a (1) similar to the application proceeding now re-
quired under Section 13a (2), so that interstate train discontinuances would be
treated in the same fashion as intrastate train discontinuances are now treated;
in other words, passenger trains will remain in service until the railroads prove
and the Commission finds they should come off.
We would also recommend the elimination of any time limitations because

time restrictions exist for one reason and can be used for only one purpose—at
the expiration of the time limitation the train comes off automatically. Such a
provision has no place in an application proceding and, indeed, is not found in
the intrastate passenger train discontinuance provisions of the present law.
We also urge that there be inserted in .Section 13a (1) as there is now, in

Section 13a(2), a requirement that hearings be held in all cases and that, as
Congress has done in line abandonment cases, in merger cases, and in trackage
rights cases, that employees who supply the savings to the railroads through
the elimination of their jobs be protected from the immediate effects of the loss
those jobs which are abolished for the benefit of the rail carriers.
Our Association will strongly support such legislation. I thank you for the

opportunity of presenting the views of our Association to you this morning.

Senator LAUSCHE. The next witness is Mr. William M. Moloney,
general solicitor of the Association of American Railroads. Mr.
Moloney.

STATEMENT OF WILLIAM M. MOLONEY, GENERAL SOLICITOR., ASSO-
CIATION OF AMERICAN RAILROADS, TRANSPORTATION BUILD-
ING, WASHINGTON, D.C.

Senator LAUSCHE. Your complete statement will be printed in the
record. You may proceed to read it or discuss its highlights, whichever
you please.
Mr. MOLONEY. Thank you, Mr. Chairman. Since it will be printed

in the record, I would prefer to simply discuss the subjects that I deal
with in the written statement.
We have a very strong feeling that in considering the proposed

legislation, that is now before your committee, it is essential and neces-
sary that this committee, and we hope the Members of Congress gen-
erally, will not lose sight of certain very relevant facts that deal with
the overall railroad passenger train situation and the deficit that is
being incurred.
As you have heard other witnesses state, section 13a was placed

in the law 1958 as a part of the Transportation Act of 1958. At that
time there was a large passenger service deficit being incurred by the
railroad industry. In 195'T, the year before the passage of the Trans-
portation Act of 1958, that passenger service deficit amounted to $723
million and it consumed 44 percent of the net railway operating income
from freight service.
Now, the picture is not quite as gloomy today insofar as the passenger

train service deficit is concerned, but it is by no means a rosy picture.
In the year 1966 the passenger train service deficit totaled in excessof $400 million and consumed almost 28 percent of the net railway

operating income from freight service. We feel that when you have a
situation today where the passenger train service deficit is consuming
approximately 30 percent of the net that we are able to earn on ourfreight service, that situation certainly does not lend itself to corn-
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placency or any idea that we no longer have a serious problem inso-
far as passenger train service deficit is concerned.
And we feel certainly that in the light of such situation it ill behooves

Congress to consider making it more difficult to remove unneeded and
losing passenger train service or to delay such removal when that
service is not needed and cannot be made to pay its own way.
Senator LAUSCHE. Referring to your statement about the losses in

1957, you state that the pasenger train service deficit was $723 million
and consumed 44 percent of the net railway operating profit, operating
income from freight service.
Mr. MOLONEY. Yes,sir.
Senator LAUSCHE. That would mean that your profits, or your net

operating income from freight service, was about $1.7 billion?
Mr. MOLONEY. About $1.6 billion.
Senator LAUSCHE. Now, going to the year of 066, your passenger

train service deficit is estimated at 8400 million and consumed 27.7
percent. That would mean that your operating income was again about
$1.6 billion? Do you have the exact figure?
Mr. MOLONEY. Yes, sir. In 1957 the net railway operating income

from freight service was $1,645 million. The deficit from passenger
train service was $723.7 million or consuming 11 percent of the $1.6
billion that was earned on freight service.
Senator LAUSCHE. Now go to 1966.
Mr. MOLONEY. In 1966 it is estimated. We do not have the firm final

figure, but we have a very sound estimate that net railway operating
income from freight service is $1,446 million, and the deficit from the
passenger train service is slightly in excess of $400 million, or consum-
ing 27.7 percent of what we were able to earn on freight.

Senator LAUSCHE. Proceed.
Mr. MOLONEY. The magnitude of these deficits, Senator, while we

refer to them as we have here year by year, the magnitude of the
cumulative effect of those deficits is rather staggering and I point to
the fact that since 1946—let's say since the end of World War II—the
railroad industry passenger service deficit has totaled the sum of $10.9
billion.
In other words, the shippers and receivers of freight and stockhold-

ers, and security holders of the railroads have in effect for the last 20
years subsidized passenger train service operations to the tune of about
one-half billion dollars a year for each of the 20 years.
We think this is significant, too, that even with the passage of sec-

tion 13a, and with that law being on the statute books, and its remedies
being available to the industry, that in the last 8 years our passenger
train service deficit has totaled $3.5 billion, and has consumed almost
36 percent of the total net railway operating income that we were able
to earn during those last 8 years.
'Senator LAUSCHE. Do you have the figure of the total net operating

income for the 8-year period during which you state that you suffered
a deficit of $3.5 billion or equal to 35 percent of your net operating
income?
Mr. MOLONEY. Just a moment, Senator. I think I do have.
Yes. During the last 8 years, that I refer to, our net railway operat-

ing income from freight service was $9,686 million. Our passenger
service deficit was $3,461 million, and that works out at about 36 per-
cent of the total that we were able to earn during those years.

81-221-67—pt. 1 7
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Now, I point to this because you have heard from witnesses today,
and possibly yesterday, enough to create an impression that we have,
reached an irreducible minimum as far as passenger train service is,
concerned, that as a matter of fact, it is rather nonexistent in the,
United States and that it has just practically disappeared.
Well, it occurred to me when I heard that statement, Senator, that

any service that today costs me as a losing operation close to one-half
billion dollars must be a substantial service and certainly not some,-
thing that is totally disappearing. If so, I wonder how I manage to
lose one-half billion dollars on the service. .
We hear the argument that the status quo must be maintained be-

cause at some unforeseen time, by some unforeseen technological ad-
vancement, we are going to need passenger train service, so let's be
sure and hold on to what we have today, whether it is really being
used or not or whether we can make it pay its way today.
I have indicated to you what it can cost to hold on to the passenger

train service that we have today for the next 15 years. You take 15,
years, and if the deficit does not increase, and you heard the Chairman
of the Interstate Commerce Commission say it is now on the rise again,
simply multiply 15 years by over $400 million a year, and that will be
the cost to the railroad industry of maintaining the status 9uo while
we attempt to solve this problem by tube trains, monorails, high-speed
transportation, and so on.
We think the wisdom of Congress in putting section 13a on the

books is clearly manifested by the fact that had the 1957 level of
passenger train service that we were performing before Congress put
section 13a on the books, had that level of passenger train service
been maintained and we were rendering that same level of service
today, but we were rendering it at 1967 prices and costs, rather than
1957, we would have a railroad passenger train service deficit for the
year 1967 based on 1957 operations and 1967 prices of $1,600,000, and
that would exceed by $200 million the entire anticipated net railway
operating income from freight service. In other words, if we had held
the status quo in 1957, paid for it in today's prices, the entire industry
would be operating at a deficit.
We think that clearly shows the wisdom of the statute and we don't

think that this committee should lose sight of this fact.
Now, there are those who today say railroad management has set

about to deliberately destroy passenger train service. And I must
admit, for instance, that I am not familiar with the Pennsylvania
illustration that Mr. Mahoney gave about the train that was making
$350,000 year, making that much money, and that its management
set about to destroy it.
I was interested in the chairman's question, because immediately,

the question flashed in my mind, that I do not accept that criticism,
that indictment of railroad management without some further and
positive showing that the train was earning $350,000 a year, and that
management said, "We don't wont it." I don't think that is the way
railroad management or any other management looks at their opera-
tions.
Now, so they say, we have set about to destroy a railroad service,

passenger service. This is no new indictment. This -same indictment,
Senator, if you will recall, was leveled against the railroad industry
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when this committee and the Congress was considering the passage of
the Transportation Act of 1958 including section 13a, and it was said
then that 'your service is so sorry, no one will ride it. You have set
about to destroy it. You have done the best you can to drive passenger
business away.
In the very lengthy investigation by the Interstate Commerce Com-

mission which lasted over 3 years, had thousands of pages of testi-
mony, thousands of pages of exhibits, the investigation into and con-
cerning the passenger train service deficit, what caused it and what
might be done about it, this same indictment was leveled. And the
Interstate Commerce Commission made certain significant findings
and answers, let's say, to that indictment. And you will find those set
forth in my written statement. And in substance they said this:
The record shows that the railroad industry has increased its net investment

in passenger train service by about a half billion dollars in about 10 years. And
it said that the railroads could hardly be charged with undue conservatism in
modernizing their passenger facilities.

It further said that the voluminous evidence that the Commission
had before it supported the general conclusion that the railroads by
upgrading and replacing equipment, by experimenting with new types
of equipment, and by other means, have consciously endeavored to im-
prove their standards of service.
Senator LA-CISME. Are you reading?
Mr. MOLONEY. I am summarizing that.
Now, also on that same page in my written statement you will find

a significant excerpt from a report by the New York Public Service
Commission, made in January 1959, and there the New York Public
Service Commission recounts the experience of the New York Central
Railroad in its sincere efforts to solve its passenger train service defi-
cit. And if you note, you will find that the New York Public Service
Commission says that the New York Central after -World War II
made a detailed market study, concluded that they would make sub-
stantial investments, I think somewhere around $170 million, in new
passenger train equipment, put on more trains. They did everything
with the end result that their losses continued to mount and their
patronage continued to decline.
So they reversed themselves and they cut down. Then something

- happened and they went back again, and they tried it again, and the
upshot of it was that the deficit continued to grow all of the time and
in substance, they almost gave up.

Senator LAUSCHE. What is the New York Public Service Com-
mission.?
Mr. Mol]oxEy. That, Mr. Chairman, is the regUlatory State com-

mission in the State of New York that regulates the railroads and
other public utilitieS in the State of NeW York and is a member of the
National Association Of Railway and Utility Commissioners from
whom you heard this morning.
Now, I think it also is significant—that we heard a witness this morn-

ing say, for instance, the California Zephyr—the Commission found
that the California Zephyr has great scenic value. It goes through the
heart of the country; it is almost like a national park. And let's say,
maybe it should be preserved because of its scenic value.
Well, if we are going to look on a privately operated, privately fi-

nanced passenger train as being a national asset, like a national park,
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maybe the Department of the Interior could take a look at how the
California Zephyr might be able to pay its way so as to let the people
enjoy the scenery. It is beautiful. I myself have made the trip probably
15 times.
I point in my statement to the declining portion of the railroads—

well, the decline in the railroad's portion of the total intercity travel
market.
And the Commission, of course, made a significant statement in

pointing to the decline up to the time of the Commission's investigation.
And they said that there were many people who still preferred to go by
train, but the sad fact was that there just was not enough of that kind
of people.
Now that situation hasn't changed at all today, and since the Com-

mission's report; that is, since 1957, the travel market, general travel
market, has increased 43 percent. The total for-hire share of that mar-
ket has increased 46 percent, while the railroad's share of that market,
has decreased 34 percent.
Senator LAITSCHE. Explain that.
Mr. 1V1oLoN-Ey. How do we explain it?
Senator LAUSCHE. Explain it. You say that the number of passen-

gers has increased 43 percent?
Mr. MOLONEY. The number in terms of intercity passenger miles 
Senator LAITSCHE. Oh.
Mr. MOLONEY (continuing). Has increased; that is, the market, that

is in substance, you—that is what you pay for, your passenger miles,
service performed, how many miles you are going to ride and so on. So
your intercity passenger miles, that is the market, has increased 43
percent.
Now that includes your private automobile, that includes the people

going from one city to another, that is the potential market, the for-
hire share of that market, that is the part of those intercity passenger
miles that went by bus, airline, railroad, and so on, increased 46 percent,
but the railroad's share of that for-hire deal, decreased 34 percent.
Senator LAUSCHE. Why?
Mr. MOLONEY. Because of the increase in air transportation and bus

transportation.
I think it is significant also, back to this idea of not doing anything

to improve your service, that since World War II, 1946 through 1965,
that the class 1 railroads and the Pullman Co. have spent $1,800 mil-
lion for betterment and improvement to passenger train equipment.
And during that same period of time, while they were spending $1.8
billion on capital improvement to passenger trains, at the same time,
the industry was incurring a total passenger service deficit in excess
of $10 billion.
The $1.8 billion I refer to is a rather large capital expenditure for

the improvement and betterment of the service that was losing $10
billion.
Now also in my statement I point to trains that we possibly have

forgotten about, attempts to improve passenger service and I mention
names such as Aerotram, Talgo train, Train X, Explorer; many of us
have even forgotten those names. But in actuality, those were the new
and experimental trains that were developed in the middle and late
1950's in a sincere effort to improve and modernize and make more
efficient and economical passenger train operations.
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None of those, we are sorry to say, were successful, but the fact that
the endeavor was made and that the money was spent is an uncon-
troverted fact.

Senator LAUSCHE. What was particularly done to make these trains
supposedly attractive?
Mr. MOLONEY. Well, they were supposed to be faster, much faster.

They were supposed to be more comfortable. They were supposed to
give the passenger a more comfortable, quicker, efficient, and cheaper
transportation.
We hear today a great deal of discussion and properly so about the

high speed experiment in the eastern corridor. And we all know that
the Pennsylvania Railroad and the U.S. Government are cooperating
in developing the high speed transportation in the eastern corridor.
But I thought it very significant that in the passenger service deficit

report in 1959, the proceeding lasting from about 1956 to 1959, that
the Commission at that time stated, and I would like to quote this:
The Pennsylvania is now investigating a train of new design, projected as

capable of high-speed operation between New York City and Washington, D.C.,
on a schedule 40 percent faster than that of the present fastest train with re-
duced operating costs which would permit a substantial reduction in fares.

I then go ahead and point out that the Pennsylvania Railroad has
persevered in this investigation, and that today, the Pennsylvania
Railroad and the U.S. Government are jointly undertaking such an
operation with the Pennsylvania Railroad paying the largest part of
the tab for the experiment.
The New York Central is experimenting with jet propelled trains,

and it is contemplating a complete revision of its passenger train
service so as to provide faster, cheaper, and more efficient transporta-
tion for medium range routes.
You probably read in the paper not too long ago that about the

first of next year, or let's say during the next winter season, they
expect to have in operation between the East and Florida, trains that
will transport both automobiles and people in a new type of equip-
ment, where you get on the train with your automobile, you can sit
in your automobile part of the way, you have lounge facilities and
so on. 
I point to these and to other situations in my written statement in

an effort answer, and I think a successful effort, if I may say so, to
answer those who say that we do nothing about trying to improve
passenger train service.
I have only two other illustrations that I would like to make. It is

said that if you will upgrade your service, make it more attractive
and so on, that you will have passenger business running out of your
ears. Well, I have given you enough history to show that when we
tried that before, it did not turn out to be true, and when we have
tried it today, it has not turned out to be true.
Just recently, during the 1962—'63 winter season, the Atlantic Coast

Line, with a great amount of fanfare, advertising, and soon, and even
today the train is highly advertised, reinaugurated the so-called super-
service of the Florida Special. Now that train was given the best
e9uipment available today. It was staffed with hostesses. It was pro-
vided with a recreation car, innovations such as bingo games, movies,
reserved dining hours, fashion shows, and other passenger entertain-
ment, free champagne, cigars, and other favors.
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Well, the end result of that has been a steady decline in passengers
and net revenue per train mile has gone down from $2.40 the first
season it operated to $1.69 in 1965-66, and through February of this
year, it had dropped down to $0.48.
Now this certainly doesn't paint the picture that soup up your

service, make it more attractive and it will work. I don't know what
we could do to make a train any more attractive than that.
But not only confining my illustration to the Florida run, and keep

in mind, this is the heavy tourist travel route, if there is any market,
if there is any market where you ought to be able to get people to get
on a train, such a train as I have described, you would think this
Florida route would be it.
So then I move over to the New York-Chicago run, and I recount

the experience of the Pennsylvania Railroad with respect to the
Broadway. Pretty much the same thing, big fanfare advertising,
$75,000, best equipment available, intensive trainincr

b 
of train crews

and public relations, hostesses, dining cars stepped up, free dinner
wines, cigars and cigarettes,. and fruit after dinner, advertisements
in the New Yorker, Time, Lfe, and Good Housekeeping magazines,
and the end result of this was a steady decline in the patronage of
the train from an average daily load of 70 passengers in each direction
in November 1965 to 48 passengers in each direction in April 1967.

Senator LAIISCHE. How many passengers would you have had to
have to make it pay?
Mr. MOLONEY. I couldn't give you the exact figure, but I would say

that it would be somewhere in the neighborhood of 125 to 150 pas-
sengers.
I do point to the fact that the standby nature of that service, even

made as attractive as it was, the standby nature of that service was
clearly evidenced when the airlines were shut down last summer, I
think, because when the airlines were shut down, the patronage on that
train jumped up to 138 passengers a day, and when the airlines started
operating again, it went right straight back down.
Now I could give other illustrations, but I see no reason to burden

the record and to take the time of the committee. I simply have given
enough, I think, to show that those people who say first, we have done
nothing, second, do these things and everything will be heaven, we
have very serious doubts about the latter, and we certainly know that
we have done an awful lot about it.
Senator LATTSCHE. Are you familiar with what the results were of

the program that was promoted by the Federal Government about
3 or 4 years ago providing money to railroads or to Jgovernmental
bodies to be used in financing increased commuter service at reduced
prices? The moneys were provided mainly up in the northeast corri-
dor, or the eastern corridor.
Mr. MOLONEY. not familiar with the history of the Federal funds

that may have gone in. I don't think there were any available until
you had the Urban Mass Transit Act and there again, I'm not familiar
with just how that works Senator, but I can make this comment, that
we do have areas in the "United States where public contribution; that
is, the State and local levels, there may be some Federal funds in—
this I'm not sure—are being used to help finance commuter opera-
tions.
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Senator LAUSCHE. That is not what I'm asking.
I was present at the hearings on that program and the tests were

made to see what would happen if you reduced the rates substantially
and increased the frequency of service, and since the tests were made,
as far as I can recall, there have been no definite reports filed. They
probably are in existence, but I have not seen any.
Mr. MOLONEY. I have not either.
Senator LAUSCHE. Proceed with your next subject.
Mr. MOLONEY. In my written statement, I also go into the question

of the costs of passenger train service and point to the fact that serv-
ice is still performed today under work rules that were written and
agreed upon and so on back in 1919, and that despite the efforts through
bargaining, collective bargaining to modernize the work rules that
applied to the operation of passenger train service, that railroad man-
agement has been unable to obtain any modernization of those rules.
And I give illustrations of the impact of those rules.
I quote from the report of the Interstate Commerce Commission

which went into this question very thoroughly in the passenger service
deficit investigation, and which concluded that there was a tremendous
need for a revision and modernization of the work rules.
I point to the fact that in instance after instance, where you have a

train that its running time from one point to another, say, is 16 hours,
15 hours, that you will have nine engine crews to make the run, or six
engine crews, and that they will earn the equivalent of 91/2 basic day's
pay for the run of 16 hours.
This is laid out in some detail in my statement, and I think that

unless and until there is a modernization of those rules, unless and
until railroad labor is more realistic in doing something to reduce
the costs of passenger train service by modernization of work
rules, that it somewhat ill behooves them to carry the banner of the
protector of the public and complain about the discontinuance of serv-
ices until we have exhausted every effort to modernize the rules and
make those services less costly.
Now, there is another aspect of the passenger train service problem

that was mentioned by the Chairman of the Interstate Commerce
Commission and I think by Mr. MacDonald of NARUC, and that is
the policy of the Post Office Department with respect to mail. In the
investigation by the Interstate Commerce Commission that I have
referred to, that was gone into at some length.
The Commission concluded that there should be a second look

taken at the policies of the Post Office Department, as well as the
Department of Defense, and so recommended. But since the time of
that report, the policies of the Post Office Department have been even
more detrimental to the continued operation of passenger train service.
Senator LAUSCHE. Are you speaking of the Interstate Commerce

Commission?
Mr. MOLONEY. Yes

' 
sir.

Senator LA-crscHE. And when was that report filed?
Mr. MOLONEY. That report was in 1959. The investigation extended

from some time in 1956 to the issuance of the report in 1959.
Senator LAUSCHE. And what did the Commission recommend about

the Postal Department?
Mr. MOLONEY. The Commission recommended, and you will find

it in my written statement and I quote:
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That the executive departments of the Federal Government consider the im-
plications of the national transportation policy in connection with the procure-
ment of passenger-train services by the Post Office Department, Department of
Defense, and other agencies of the Government.

The Chairman of the Interstate Commerce Commission in his writ-
ten statement submitted to this committee, as well as in statements
submitted to the House committee, also commented on the policies
of the Post Office Department and referred to the fact that the policy
of transfering mail from rail to highway, and I might say to air, and
thereby depriving passenger trains of one of their primary sources
of income, and inevitably converted formerly profitable or marginal
operations into, as the Chairman expressed it, clear-cut candidates for
discontinuance.
Senator LAUSCHE. Since 1959, when the Commission report was

filed, what has been the trend with respect to the use of the railroads to
" carry mail? Has it been increased?

Mr. MOLONEY. No, sir; it has declined.
Senator LAUSCHE. Is that continuing?
Mr. MOLONEY. Yes, sir.
Senator LAUSCHE. I see.
Mr. MOLONEY. If you will recall, Senator, on the placing of mail

on the planes, for instance, the Postmaster, who was it, Summerfield
then, I believe, embarked on this flying the first-class mail as an ex-
perimental basis. The law, of course, as you know, provides for air-
mail to bear airmail rates and to be treated as airmail. But, they em-
barked upon this space available approach, flying first-class mail. When
they did that, our industry went to court to try to stop it, as being
unlawful, since if you are going to fly a letter, it ought to have an air-
mail stamp on it. We lost the litigation.
The court said that this was an experiment by the Post Office Depart-

ment and it was not unlawful for them to experiment, in substance.
But it has turned out to be the continued policy of the Post Office
Department and it is continuing today and just recently, they took
the mail of a substantial number of trains in the Midwest, vitally
affecting the Rock Island operations. The president of that'railroad
announced that there would have to be a further decrease in the pas-
senger train service performed by the Rock Island.
The stated reason in the newspaper, and this is all I know, as given

by a spokesman for the Post Office Department, was that, for instance,
the trains were just too late too often. Immediately when I read that,
it occurred to me that it was quite an interesting question why you
would take mail off of a train because it might run late, but offer it
to the airline on a space available basis, to wit, move it or leave it. May-
be there is some explanation, I'm sure there is, but the question at least
seemed interesting.
Senator LAUSCHE. How long has the experiment gone on in which

they are carrying mail as first class, with the first-class rate instead of
the airmail rate?
Mr. MOLONEY. Well, Senator, I couldn't give you the exact length

of time, but a number of years now.
Senator LAUSCHE. If it was under Summerfield, it was prior to 1960.
Mr. MOLONEY. Yes, sir; this is the reason I tied it in with this report

of the Interstate Commerce Commission in 1959.
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Moving to the provisions of the bill that is before you, and I'm
confining my remarks entirely to S. 1175, I may say that while a bill
recently introduced by Senator Case has been referred to in testimony
here and suggestions in substance have been made that the provisions
of that bill be adopted, in lieu of S. 1175 or be placed in S. 1175 by
amendment, if there is any consideration going to be given by the com-
mittee to the bill introduced by Senator Case, then we would appre-
ciate very much the opportunity to appear and testify on that proposal
by Senator Case.
Senator LAUSCHE. For Mr. Cannon's benefit, I just spoke to Mr.

Sender to see how we ought to handle these several bills. It seems to
me we ought to handle them en bane. They shouldn't be taken up
separately. That is, we shouldn't dispose of the issue contained in this
bill before us now and then subsequently take up the Case bill and
others. You are asking for the right to appear if and when the Case
bill is heard?
Mr. MOLONEY. Yes, sir.
Senator LAUSCHE. We will hear the Case bill before we dispose of

this issue, if the committee will go along with me.
Proceed.
Mr. MOLONEY. Referring to S. 1175 and the amendments that would

be made, first, I would like to address myself to the burden of proof
issue. Now, the Chairman of the Interstate Commerce Commission
stated in his testimony before this committee and before the House
committee that in actuality, the present law insofar as burden of proof
is concerned, has created no serious problem in the Interstate Commerce
Commission's administration of the present law.
There was some reference to the fact that railroad lawyers on occa-

sion in cases had stated that they did not have the burden of proof, but
as far as the actual handling of the case itself, or the administration
of the law is concerned, it appears nothing more than an oral state-
ment by lawyer representing the railroad.
Senator CANNON (presiding). What is your position as to where

the burden of proof lies now?
Mr. MOLONEY. Our position is that there is no burden of proof

under section 13a (1) on the railroad. There is a burden to go forward
with the evidence. The Commission has full power and authority to
require that—let me go back. Shortly after the passage of section 13a,
the Commission, pursuant to its statutory powers, issued what I might
term voluminous regulations, and rules, pertaining to the filing of a
notice under section 13a (1) . And they prescribed in detail the forms,
the information that must be filed with the Interstate Commerce Com-
mission at the same time the notice is filed.
In substance, those regulations and that form, the information,

calls for a complete history of the train, the patronage of the train, the
expenses of the train, the revenues of the train, over a period of time,
and even the availability of other forms of transportation, the num-
ber of schedules operated by the buses, by the airlines, and the avail-
ability of everything.
If the Commission feels that is not receiving sufficient information at

the time of the filing of a notice and the railroad has other information
which it could furnish, then all the Commission has to do is amend its
regulations, change its form and require that the additional informa-
tion be filed.



102 PASSENGER TRAIN SERVICE

Senator CANNON. Don't you think if a railroad is applying to or
is filing a notice attempting to discontinue a run, that they shouldcarry the burden of proof to show why they should be able to discon-tinue it? That is, they are not able to sustain it financially? that it is.not making money, that there are other types of service available, andso on.
Mr. MOLONEY. Senator, what I am trying to say is that is done today

in going forward with the evidence. That is done today by the Commis-sion requiring this information to be furnished. But the legal effect,the legal effect of placing the burden of proof on the carrier is quitedifferent than going forward with the evidence and quite different thanbeing sure that this material is in the record. It is in the record andyou heard the Chairman of the Interstate Commerce Commission saythat they had no real problem in this respect. But the legal effect, theplacing of the burden of proof on the railroad, will be a radical de-parture from the present regulatory scheme set up in section 13a (1) .Let me explain, as I think it might be extremely helpful, the regu-latory concept as Congress enacted it in section 13a (1) . Shortly afterthat statute was put on the books and in connection with the Wee-hawken Ferry case that you heard Mr. Mahoney refer to the case wentto a three judge court in a district court in New Jersey. And I may say,.later to the Supreme Court and the decision of the three judge courtwas affirmed per curiam.
In the decision, the three judge court pointed out very clearly that

iCongress had directly legislated n this area, that the statute was self-implementing, that when a train came off, it did not come off, that isunder section 13a (1) , it did not come off pursuant to any authority,granted by the Interstate Commerce Commission, but came off pur-suant to authority directly granted by the Congress. That when thenotice is posted, Congress said the train may come off, subject how-ever, to a veto power on the part of the Commission. Upon properfinding, the Commission can veto the taking off of that train and thetrain will stay on.
Senator CANNON. Doesn't that in effect place the burden of proof.

on the railroad to make sure that they don't get a veto?
Mr. MOLONEY. I would say, Senator, it would probably place no'

more burden on the railroads to be sure they don't get a veto than it
would on this Congress to be sure they don't get a veto in passing
legislation. You do not need the authority of the President to pass
legislation, but he can veto your legislation. The same situation pre-
vails here.
Another analogy is the granting of the power of eminent domain by

a legislature. That is the legislature acting directly and when your
property is condemned, you do not have the right generally to chal-
lenge the taking of the property or the necessity for the taking. You
can challenge the amount that you may receive and, in some instances,
you may be able to get into the extent of the taking, but by virtue of
the action of the legislature, as you gentlemen know, the question of
the power to take has been decided.
Senator CANNON. Let me carry that a little further now. I think you

have used a very good analogy there and you go in and you attempt
to exercise the right of eminent domain as to property belonging to
me. I take you to court on it and I say that there is no public need for
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this property. The burden is then on you to go forward with your
case and show actually that you do have the right to take that under
the power of eminent domain, that it is for a public purpose. If you
can't show that, you can't convince the court to let you take the prop-
erty. I think that is exactly the situation you are in here.
Mr. MOLONEY. The burden is, as you said, Senator, to go forward

with the evidence and establish that. But the law doesn't put it on you.
I'm trying to draw the difference between the legal effect and let me
indicate how this can flow over and why even this burden of proof is
a radical change.
If you have the legal burden of proof, then someone has to decide

that you have met it. Someone has to give you authority. Now this is
what the court said Congress did not intend; in fact, the court in the
case I have mentioned, said that Congress spoke loudly and clearly.
They said you may post your notice and unless you are stopped, the
train may come off. That is the statutory scheme today under section
13a(1).
The burden of proof would completely change that because then you

would have to get authority. The minute you get authority, you get
into the question of conditions to which I will address myself in a
very few moments the very important matter of conditions. So we
feel that, first, when the Commission tells you as members of this
committee that the burden of proof has given us no real problem in
our administration of the act, that is a very weak reason to change it.
Now if it isn't creating any problems in that respect, as far as the
burden of proof is concerned, then why change it?

Senator CANNON. Mr. Chairman?
Senator LAUSCHE. (presiding). Yes.
Senator CANNON. If I remember the witness' testimony correctly, I

believe it was the Chairman of the Commission that I asked this
question, and they proceed on the assumption that the burden of
proof is on the railroads now. But their reasoning for supporting this
position is that some of the railroads' lawyers contend that the burden
of proof does not lie on the railroads. Isn't that in substance what he
said?
Mr. MOLONEY. No, sir he said that the burden of proof was not on

the railroads as a matter of fact, it wasn't on anyone unless possibly
the Commission. He did say that the lawyers for the railroads, as I
mentioned a few minutes ago, may orally say that the burden of proof
is not on me, but he in substance said, having disavowed that burden
of proof, that they go ahead and carry it and it has really created no
problem. The lawyer is simply expressing the legal implications of
burden of -proof are not on him.
As a matter of fact, in the chairman's written statement, he has this

sentence:
Although in no instance have the railroads refused to offer evidence on either

of these two points despite their insistence that the existing law does not place
the burden of proof on them—

and then he says:
This question is sufficiently in doubt to need a clarifying amendment.

I say it is not in doubt. It has created no problems whatsoever.



104 PASSENGER TRAIN SERVICE

Senator LAUSCHE. What is the reasoning that the lawyers for the
carriers use in disclaiming that the burden of proof is upon the
carrier?
Mr. MOLONEY. Exactly what I have earlier described, Mr. Chair-

man, that the Commission has only a veto power here and that it is not
up to the railroads to give them evidence to support the exercise of
their veto power. The burden of proof is on the one who claims that
the service is needed.

Senator, it is much easier for you to prove to me that you need
something than it is for me to prove that you do not need it.

Senator LAUSCHE. I think you have given the answer to me, that is,
yes, I made the statement that in the law generally, and there are
maxims supporting this statement, he who affirms must prove.
Now then, yes, I think I said that the railroad applying for the

right to discontinue is affirming and therefore must prove. Your posi-
tion now is that when the veto issue is up that is an affirmative state-
ment that the discontinuance should be canceled and being an affirma-
tive statement that it should be canceled the burden is upon him who
affirms.
Mr. MOLONEY. Yes, sir.
Senator LAUSCHE. That which is not alleged need not be proved.
Mr. MOLONEY. It is back to what I said that it is easier for you to

prove that you need something that you say you need, than it is for
me to negate the fact that you need it.
In the testimony of the Commission you will find references to when

the Commission has permitted a train to come off under section 13a (1) .
I have tried to show you that the train does not come off by virtue of
any permission or authority obtained from the Interstate Commerce
Commission. Congress did not write the law that way, and had a
purpose in not writing the law that way.
Senator LAUSCHE. All right. You have presented that. Proceed with

your next subject.
One other comment on this burden of proof. You heard figures men-

tioned about how many trains have been taken off. I think I have al-
ready, I hope, persuaded you that $400 million deficit is still a mighty
big service. But since section 13a has been on the books, investigations
under section 13a(1) involving 904 trains have been disposed of one
way or another. Of these 904 trains, with respect to which investiga-
tions were instituted, 413 have been discontinued, 413 out of 904. If
the failure of the present law to impose the burden of proof on the
railroads gives them such a great advantage, and places other parties
at such a great disadvantage, then it seems to me that the railroads
could have certainly been expected to do better than 50 percent in their
cases and in their efforts to get trains off. If this alleged advantage of
not having to carry the burden of proof, if with that advantage on
my side, I only am 50 percent successful in my cases, then perhaps,
one conclusion that could be reached is that the railroad industry ought
to fire all us lawyers and get some lawyers in there that with that ad-
vantage could do better than 50 percent.
Senator CANNON. Are you, in effect, saying you could not have had

that many trains discontinued if you had to carry the burden of proof?
Mr. MOLONEY. No, sir, I am saying without carrying the burden of

proof, that more trains were left on than were taken off. When I went
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in without the burden of proof, that I go in to try to get trains off,
and out of 904,413 of them come off, and almost 500 stay on.
On the time basis, the Commission has said that they need more

time. They have made a case, if at all, in my opinion, not for the ordi-
nary case, which they admit the present statute affords adequate
time to handle, but they say that there are big cases, or they can fore-
see big cases in this transition period that they refer to, in which they
might well need more time. We do not think any more time should be
given. We think the present time is adequate. But if time is going to
be given, we think it should be carefully tailored so that .it will be
available only in these unusual cases that they foresee, and where more
time would be of aid and assistance to them.
We do not think any general case has been made for blanket ex-

tension of time on all train-off cases and they. say, "well, true, the
blanket extension of time is what we are asking for, but they also say,
"however, of course, we will not take that full time in the ordinary
case."
Our answer to that is that our experience with regulatory agencies,

State and Federal, and ICC is no exception, that generally speaking
what time is available will be the time that is taken. And one of the
exhibits that the Chairman of the Commission submitted to you is a
summary of the train-off proceedings before the Commission under
section 13a(1) and under section 13a (2) .
Now, under section 13a (2) there is no time limitation on the Com-

mission. They are removed from the pressures of time. So I invite
your attention to that part of his exhibit, which shows the section
13a(2) cases, and you will find that the time taken by the Commission
to dispose of section 13a(2) cases runs almost up to 3 years in some
cases, and generally will average about a year and a half.
So we say, if that is the way 13a(2) cases are handled, we have no

reason to honestly believe that section 13a (1) cases if the time pressures
are removed or relaxed, will be handled any differently. Whatever
time is available will be used.
And we think time in the abstract may be an interesting subject to

discuss, it is the whole idea of what is another 30 days, but to the man
sitting in jail it is pretty big. What is another 9 months to the rail-
roads, what is another 5 months? What is another year?
Well, when that train is losing hundreds or thousands of dollars a

day, then days, months, and years become extremely imporant. When
you put the court of review provision on top of this extension of time
by the Commission you are really talking about years. You are talk-
ing about thousands of dollars a day maybe for months or years, and
we say the burden becomes almost intolerable. I think if the court
review section goes in, you can safely assume that every one of these
cases will go to court. The public has nothing to lose by it.
I also say that if you put in the court review, and more time to the

Commission, you are going to do just the opposite of what Congress
intended when it passed section 13a(1). It intended then to put the
pressures on the local areas, State and local areas, to solve the prob-
lem of how you are going to keep a service which the public demands
but which cannot be made to pay its way. And I think any public
official knowing that through the processes of the law, he can require
the continued operation of the train for an indefinite period of time,
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you are going to take the heat off of them and they are going to be
much less likely to stir their bones to really try to solve the problem.
On the court review section, I also call attention to the fact that if

my interpretation of the law, and mine is the New Jersey court's, if my
interpretation of the law is correct, then in effect, when the Commis-
sion does not exercise its veto power, you are in substance saying that
you will then have the right to appeal and review an action of Con-
gress because the power and authority to discontinue the train flows
directly from the Congress subject only to the veto power of the
Commission.
Now, there is one other area that I would like to mention briefly and

that has to do with the attaching of conditions.
Boiled down, the justification of the Commission really comes back

to language used by the Chairman in his testimony before the House
committee, to wit, flexibility, and flexibility has a marvelous sound
and a marvelous ring to it. But I for one would like to know a little
bit more, what "flexibility" means. The imposition of conditions
actually will invade the responsibilities, in fact usurp the responsibil-
ities of management.
The attaching of conditions as is set out in S. 1175, is a very peculiar

one. The authority that would be given under section 13a(1) is author-
ity to attach conditions to the continued operation of a train, not to the
discontinuance of the train, but to the continued operation, where the
Commission tells you to continue to operate the train. The authority
to attach conditions that would be given under section 13a(2) by the
provisions of S. 1175 is authority to attach conditions to the discon-
tinuance of the train. I would suspect that a court taking the statute,
the bill, and reading it as a whole, would probably conclude that the
authority to attach conditions exists whether you are ordering the
train to stay on or whether the train is coming off.
Now furthermore, there is nothing in the language proposed by the

Commission that would limit the conditions to those pertaining to the
operations and service of the train that was the subject matter, of the
proceeding before the Commission. And if it is not so confined, then
it is an even greater invasion or usurpation of the responsibilities of
management. It is kind of like my household budget, for instance, and
you want to have the authority to say that I can or cannot spend $25
for entertainment. Well, that might not be too bad, bu the only diffi-
culty is that in telling me what I can or cannot spend $25 for enter-
tainment, you are also going to tell me what I can spend for all of the
rest of the items in my budget, and you in substance take over the run-
ning of my household. It is, in simple terms, maybe another illustra-
tion, you can send your boy to Harvard, if you send your girl to Vassar.
These are maybe silly illustrations, but I use them to show that there

is no limit to this thing. If in connection with trains, six and seven
cases before the Commission, they are then going to be able to tell me
revamp my entire passenger train operations, tell me how many trains
to run, when to run them, and what they consist of, they can even tell
me "step up your advertising campaign, because we know better.
You really haven't spent spend some more money, because we think
you can make this a very attractive service."
I may be worse off by having gone to the Commission in the first

instance, to get a train off, I might have been much better to go and
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operate it and lose $100,000 or $500,000 a year, because I may be told,
"well, operate that, but change your whole system, and confirm to op-
erate," and my loss will go up and and up, and at the end of 1 year,
say, I find that nothing has changed except I have tripled my loss.

There is no limit, if you will examine it. It is very nice for the Com-
mission to say that "We ought to have flexibility." We ought to be
able to attach some conditions to this. But I say when you buy that,
you are buying a pig in a poke, you have no concept of where it will go,
and I have tried to show you that the consequences could be extremely
burdensome and harmful. Now if they have in mind, for instance, a
condition like "use it or lose it," for instance, as some of the CAA may
be talking of, the conditions of that kind might not be objectionable, but
I don't know how you can find what statutory language you use to tell
the Commission the conditions that it can and cannot attach. They
either have a wide-open purchase or they don't have a wide-open pur-
chase.
We think it would be a terrible mistake.
Senator LATJSCHE. Do you place any distinction in the two cases,

one, we deny the right to discontinue providing the governmental
agencies will do—on condition that the governmental agencies will
provide certain money. Is that clear now?
Mr. MOLONEY. Yes, sir.
Senator LAUSCHE. One is that the Commission deny the right to dis-

continue on condition that the governmental agencies will do certain
things, provide you with a million dollars two, we grant you the right
to continue but under conditions that you revamp your service.
Mr. MOLONEY. Grant you the right to discontinue.
Senator LAUSCHE. No, to continue.
Mr. MOLONEY. You mean they require me, not grant me the right,

but require me to continue.
Senator LAUSCHE. They require you to continue, and order you to

revamp your service.
Mr. MOLONEY. Yes, sir. I see what you have in mind.
Senator LAUSCHE. You discussed that earlier, didn't you, the two

different types of order. One you impose the performance of conditions
upon the carrier, and two, you impose the performance of the condi-
tions upon the public.
Mr. MOLONEY. The Chairman of the Commission 
Senator LAUSCHE. We will allow you to discontinue this service pro-

viding you shuffle certain things.
Mr. MOLONEY. Provided I run my business the way you think I

should run it, because you think you know how to run it better than I
do.

Senator LAUSCHE. That is imposing conditions upon you, upon the
carrier. The other instance is that where the Commission says we will
require you to render service, if the public bodies subsidize you.
Mr. MOLONEY. Let me address myself to this last point and the pub-

lic subsidy. First, we don't consider that the subsidy is a subsidy in
-the true sense of the word, when the public demands something, and
I have no choice but to give it. In other words, public payment for
public service demanded is not subsidy.

Senator LAUSCHE. Good enough.
Mr. MOLONEY. All right. If the Commission is going to tell me you

continue to oprate this train if the public puts up dough, then the
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Commission better also in that same case do something that I don't
think they are prepared to do, and I don't think the public authority
is prepared to let them do it, and that is they better have a real good
hearing on whether the amount of public dough is adequate and
proper.
Senator LAUSCHE. That is not answering my question. My question

is: Is it equally repugnant to you whether the conditions are imposed
upon the railroad or whether imposed upon the public?
Mr. MOLONEY. No, sir; I told you, Senator, that if it was a use it or

lose it basis, we would not find that kind of a condition objectionable,
and that is a condition on the public. You either use the train, or the
train comes off. Does that answer your question?
Senator LAUSCHE. Yes. Go ahead.
Mr. MOLONEY. SO on the condition, but back to this subsidy deal, for

instance, we have a situation today, where a railroad is in utter or
complete bankruptcy, the Central Railroad of New Jersey. It is in
bankruptcy largely because of its passenger deficit. That is what has
broken its back. The State of New Jersey has spent several millions of
dollars in support of the passenger service. The railroad handled about
10,000 commuters a day, but the State of New Jersey has now decided
that it will no longer spend that money and the railroad is now in
bankruptcy.
Now, maybe the salvation of the Central of New Jersey would have

been to let it go on and get out of the passenger business, because the
temporary public support may have been the thing that has now
brought the railroad to its knees. And if the railroad itself, the whole
railroad, goes down the drain, 528 industries served exclusively by
that railroad in the State of New Jersey would not have railroad serv
ice and those industries employ 100,000 people, and the railroad itself
employs 4,300 people.
In the beginning, when its passenger service problem hit them, and

when they were losing their shirt on it, and when they began to go
down the drain, maybe that was the time they should have gotten com-
pletely out of the passenger service business and reserved the essential
freight business to these industry and these people that I have
mentioned.
Senator LAUSCHE. Did the State of New Jersey exert efforts to

improve the service, make it more frequent in order to expand the
passengers that would use it?
Mr. MOLONEY. I am not familiar with the details of the operation.

All .I do know is that the State of New Jersey paid in cash, I think it
was, to the Central Railroad of New Jersey a given sum of money
each year up until just recently. In 1 year, I think maybe it was pretty
close to the lose on the passenger operation. In other years it was con-
siderably less than what was lost on passenger operations. So the whole
combination of things, I simply point to as the fact that public aid,
unless very carefully looked at, is not necessarily the solution. If you
are going to require the service to continue, yes. Yes, because then it is
something the public requires of the railroad, and it is something the
railroad is demanded to continue to do, the railroad has no election or
option to get out of it, except with approval say, and so then go ahead
and let the public pay for it.
Senator LAUSCHE. Go to your next subject.
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Mr. MOLONEY. Well, I think that concludes my statement, Senator.
I will be glad to answer any questions.

Senator CANNON. I take it that you are opposed to every one of the
proposals collectively and separately in S. 1175; is that right?
Mr. MOLONEY. Yes, sir; I would say we are opposed. I did attempt

to indicate that if this committee felt that a case for more time had
been made on the part of the Commission, that we felt that extension
of time should be carefully tailored so as not to apply to the ordinary
case, in which they admit, or they say "we won't need this much time
on that kind of a case." Leave the law the way it is on time, but if you
are going to extend any time, do it only in the larger unusual case.

Senator CANNON. And if the Congress should determine that they
wanted to write into law this provision concerning conditions, impos-
ing of conditions, you would then want to see that spelled out more
precisely so that an unreasonable condition of operation could not be
imposed such as taking over management?
Mr. MOLONEY. Yes, sir, the condition proposal, frankly, Senator,

just scares the daylights out of us.
Senator CANNON. That is all I have.
Senator LAUSCHE. Do you know whether the Commission was unani-

mous in its decision on these recommendations?
Mr. MOLONEY. No, sir, I do not.
Senator LituscHE. All right. Thank you very much for your help.
(Prepared text follows:)

PREPARED STATEMENT OF WILLIAM M. MOLONEY, GENERAL SOLICITOR, ASSOCIATION
OF AMERICAN RAILROADS

My name is William M. Moloney. I am General Solicitor of the Association

of American Railroads, an unincorporated, voluntary association of railroads

whose members operate 96 percent of the railroad mileage in the United States

whose revenues amount to 96 percent of railroad revenues in the United States,

and whose employees constitute 95 percent of the total number of railroad work-

ers in the United States.
I appear here on behalf of that Association in opposition to S. 1175, a bill which

would substantially amend Section 13a of the Interstate Commerce Act.

Before discussing the particular bill which is the subject matter of this hearing,

I think a few general observations are appropriate.
Section 13a of the Interstate Commerce Act was enacted as a part of the

Transportation Act of 1958. At that time Congress was concerned with the declin-

ing position of the railroad industry and with the fact that substantial seg-

ments thereof appeared to be headed toward financial crisis. A large contribut-

ing factor was the annual passenger train service deficit incurred by the railroad

industry.
In 1957, the year before passage of the Transportation Act of 1958, the pas-

senger train service deficit was $723.7 million and consumed 44 percent of the

net railway operating income from freight service. The passenger train service

deficit for the year 1966 is estimated at $400 million and consumed 27.7 percent

of the net railway operating income from freight service. Certainly, when almost

30 percent of the net railway operating income from freight service is today be
ing

consumed by the passenger train service deficit, there is no room for complacency,

nor for any attitude that the passenger train deficit problem has been larg
ely

solved and that it now should be made more difficult and costly to disc
ontinue

unneeded and losing passenger train service.

Since 1946 the passenger train service deficit has totaled the staggering
 sum

of ten billion, nine hundred million dollars. The shippers and re
ceivers of rail-

road freight and the stockholders of the railroads have, in effect, for 
the la

20 years subsidized passenger train service operations to the tune of a h
alf bil-

lion dollars a year.
During the last eight years, while Section 13a has been on the stat

ute books

and its remedies aVallable, the passenger train service deficit 
totaled three

81-221-67—pt. 1-8
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billion, five hundred million dollars and consumed 35.7 percent of the total net
railway operating income from freight service during those years.
We find many people today urging that the status quo be maintained with

respect to the level of passenger train service, awaiting solution of the passenger
train service deficit problem by some unforeseen means and at some unforeseen
time. The continuing burden of a $400 million annual deficit, and the consump-
tion by that deficit of almost 30 percent of annual net railway operating income
from freight service, seems to be ignored in such thinking.

If the status quo had been maintained for the last nine years with respect to
the level of passenger train service operations, catastrophe would have over-
taken our industry. Let me give you an illustration. The 1957 level of passenger
train service, priced at 1967 costs, would result in a passenger train service deficit
for 1967 of one billion, six hundred million dollars and would exceed by two hun-
dred million dollars the entire net railway operating income anticipated from
freight service during the year 1967.
The wisdom of Congress in enacting Section 13a of the Interstate Commerce

Act is apparent as is the fact that such statute and the remedies thereby afforded
the railroad industry in dealing with the passenger train service deficit may well
have been the salvation of our industry.
There are those today who accuse the railroads of having deliberately set about

to destroy passenger train service. These persons claim that the railroads have
purposely made rail passenger travel as unattractive as possible and that all the
industry needs to do is to provide more and better service and that such will
attract a level of patronage that would make passenger train service a profitable
business. In other words, soup up the service and we will have passenger business
running out of our ears.
This same indictment was leveled against the railroad industry with respect

to its passenger train service operations prior to the enactment of the Transporta-
tion Act of 1958. It was leveled against the industry in the exhaustive investiga-
tion conducted by the Interstate Commerce Commission into and concerning the
passenger train service deficit, its causes and what might be done to correct the
matter. That investigation, and the hearings therein, extended over a period
of more than three years, from March 19, 1956, to May 18, 1959. As a result of
such investigation, and based upon the voluminous evidence and testimony sub-
mitted therein, the Interstate Commerce Commission, in its report (306 ICC 417),
May 18, 1959, had the following to say:
"Having increased their net investment in passenger-train cars and passenger

locomotives between 1946 and 1957 by about half a billion dollars, during periods
when patronage was dropping steadily, the respondents can hardly be charged
with undue conservatism in modernizing their passenger facilities. (p. 448)
"The evidence supports the general conclusion that many railroads by upgrad-

ing and replacing equipment, by experimenting with new, types of equipment,
and by other means have conscientiously endeavored to improve their standards
of service. It is also fair to conclude that railroads generally have not discon-
tinued trains without serious efforts—sometimes prolonged—to make them pay
and only after sympathetic consideration of public convenience" (p. 481).
Of similar import, is the statement of the New York Public Service Commis-

sion in its report of January 26, 1959, recounting the experience of the New York
Central Railroad in its efforts to solve its passenger service deficit.
"In our own State, the practices of the New York Central are illustrative. Im-

mediately following World War II the Central concluded exhaustive studies of
the desires of the traveling public in the way of service and equipment. Prompted
thereby, it invested $168 million in new passenger service equipment, revised
its schedules and added more passenger trains. Nevertheless, passenger traffic
fell off heavily and costs mounted. New equipment purchases and services were
then curtailed to minimize losses. In 1955, the Central changed tactics, launched
itself upon an extensive promotional advertising endeavor and simultaneously
effected service improvements, seeking to solicit greater patronage thereby. The
resulting retardation of the decline of passenger service revenues in 1956—the
first since 1952—was accomplished at the expense of a further increase in operat-
ing costs of some $9 million. The deficit continued to mount. The Central then
reverted to its former policy of reducing service as, in its conception, the only
effective means of minimizing losses." (Report of Investigation by The PublicService Commission [N.Y.1 of the Financial Condition of The Railroads Operat-ing in The State of New York, January 26, 1959, p. 22.) [Emphasis supplied.]The Interstate Commerce Commission, in its report to which I have referred,summarized the situation then confronting the railroads as follows:
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"Though many people still prefer to travel by rail for one reason or another,

they clearly constitute a minority—a minority that grows smaller with each

passing year. Fgures for 1958 show that for the first time in the 70 years of

recorded history of the American railroads, their passengers numbered less

than 400 million. This decline has occurred against a background of an expanding

population with more time, means, and the desire for travel. In terms of inter-

city passenger-miles, the "travel market" increased almost 60 percent from

1949 through 1957. Though the total "for-hire" share rose by slightly less than

.9 percent, railroad passenger-miles declined 27 percent," (p. 479).

Since 1957, in terms of intercity passenger-miles, the "travel market" has

increased 43 percent. The total "for-hire" share has increased 46 percent, while

railroad revenue passenger-miles have decreased 34 percent since 1957.

During the years 1946 through 1965, while the passenger business was rapidly

declining and the passenger train service deficit totaled in excess of ten billion

,dollars, the Class I railroads and the Pullman Company made capital expendi-

tures for additions and betterments to the passenger train car fleet totaling one

billion, eight hundred million dollars, a rather large expenditure for the better-

ment and improvement of equipment operated in losing service.

From 1958, the year of passage of Section 13a of the Interstate Commerce

Act, through 1965 the Class I railroads and the Pullman Company have made

,capital expenditures in excess of two hundred million dollars for additions and

betterments to passenger train cars, while during the same period of time the

passenger train service deficit totaled well in excess of three billion dollars.

In the year 1965 capital expenditures for such purposes totaled forty-six mil-

lion, eight hundred thousand dollars, while the passenger train service deficit

for 1965 was four hundred and twenty million, six hundred thousand dollars.

This record over the years of capital expenditures for the betterment and im-

provement of passenger train equipment, notwithstanding the losing nature of

such operations, scarcely paints a picture of disinterested and willfully destruc-

tive management.
Perhaps time, even though the short period of ten years, has dulled our col-

lective memories. Do the names Aerotrain, Talgo train, "Train X" and

."Xplorer" call anything to mind? They should, because these were the names of

new and unique types of passenger trains built and operated on an experimental

basis in the middle and late 1950's in an effort to make passenger service more

efficient and economical. While we hear much today of the projected high-speed

ground transportation in the Eastern Corridor, it is significant that the Inter-

:state Commerce Commission, in its Report of May 18, 1959, stated that:
"The Pennsylvania is now investigating a train of new design, projected as

capable of high-speed operation between New York City and Washington, D.C.,
on a schedule 40 percent faster than that of the present fastest train with

reduced operating costs which would permit a substanial reduction in fares"

447).
The Pennsylvania Railroad has persevered in its investigation and today that

railroad and the United States Government are jointly undertaking such an

•operation, with the Pennsylvania Railroad paying the larger portion of the

cost of this multi-million dollar project.
The New York Central is experimenting with jet propelled trains and is con-

sidering revision of its entire passenger train service so as to afford more
frequent, swifter and more economical service over reasonably short-range

distances.
There has recently been announced the expected operation in 1968 of pas-

senger trains between New York and Florida transporting both automobiles and

passenger B by the use of newly designed equipment.
It is for all of the foregoing reasons that we in the railroad industry have

little patience with those who accuse the industry of having deliberately set

about over the past years to destroy passenger train service. On the contrary,

It is the preference of the traveling public for the private automobile and the

airplane and of the Post Office Department for trucks and airplanes that is de-

livering the knock-out blow to large segments of passenger train service.
In further answer to those who say that improved, first-class service will at-

tract large patronage to passenger trains and make them more profitable, let

me give examples of the fallacy of such a generalization.
During the 1962-63 season the Atlantic Coast Line Railroad reinaugurated

what might be termed super service on the Florida ,Special. This train was as-

signed the best and most modern passenger equipment; was staffed with host-
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esses ; provided with a recreation car and innovations such as bingo games,
movies, reserved dining hours, fashion shows and other passenger entertainment;
free champagne, cigars and other favors. The result has been a steady decrease
in the patronage of the train and a reduction in net revenue per train mile, from
$2.40 in 1962-63 to $1.69 in 1965-66, and to 48¢ through February 1967. The At-
lantic Coast Line's total passenger train service deficit increased from nine mil-
lion, nine hundred thousand dollars in 1962 to fourteen million, nine hundred
thousand dollars in 1966.
Turning to another area of the country and the over-night run from New

York to Chicago, the experience of the Pennsylvania Railroad with its Broad-
way Limited should be mentioned. The Broadway Limited had long been an out-
standing train in the New York-Chicago service. In the latter part of 1965 the
Pennsylvania embarked upon an all-out effort to recapture and hold patronage
on the Broadway. The most modern equipment was assigned to the train; in-
tensive cleaning and maintenance programs were instituted; train crew members
were especially encouraged in public relations, courteous service and neat ap-
pearance; dining car service was stepped up with new and attractive menus
provided and with dinner wine, cigarets and fruit after dinner served to pas-
sengers without charge. A widespread and imaginative advertising campaign
was conducted at a cost of $75,000, with advertisements placed in major news-
papers in New York, Philadelphia, Chicago, Minneapolis and St. Paul. Adver-
tisements appeared in the New Yorker, Time, Life, and Good Housekeeping maga-
zines. The result of all this effort and expense was a continued decline in the
patronage of the train from. an average daily load of 70 passengers in each direc-
tion in November 1965 to an average daily load of 48 passengers in each direction
during April 1967. The stand-by nature of the service performed by the Broad-
way Limited was evidenced during the airline strike last summer, when traffic
on the train jumped to an average daily load of 138 passengers per day and, after
the strike, immediately reverted to the lower and declining levels mentioned.

Similar illustrations can be made with respect to such fine named trains as
the Illinois Central's Panama Limited, between Chicago and New Orleans, and
fine trains, such as the California Zephyr, operating on certain western railroads
in transcontinental service.
Even in those instances where the railroad may have been successful in hold-

ing patronage of a particular train at pre-existing levels or even increasing
patronage, the effect of rapidly increasing costs has taken its toll. The cost of
passenger train operations is the next subject to which I shall address my
comments.

Generally speaking, today's passenger train opreations are conducted under
work rules and agreements arrived at in 1919, and with respect to which the
processes of collective bargaining have since afforded little or no relief. Man-
agement's efforts, including those in 1962-63, through the processes of collective
bargaining to bring about modernization of these work rules and thereby a
reduction in the cost of passenger train operations, have been wholly unsuccess-
ful. This is largely because of labor's adherence to and insistence upon those
outmoded, and indeed archaic, work rules and agreements.
The Interstate Commerce Commission devoted a substantial portion of its

report in the Passenger Train Deficit Investigation to the matter of operating
expenses and the nature of the work rules and agreements under which passenger
train service is performed. The Commission reached the following conclusion:
"* * * If the railroads are to maintain a substantial position in the trans-

portation of passengers, we are persuaded that no avenue for reduction in
expenses should be left unexplored. Irrespective of denials by certain representa-
tives of labor organizations, the circumstances in this proceeding emphatically
point to the conclusion that a comprehensive review and revision of the working
rules for the railroad employes should be made (p. 452).

"The high proportion of labor costs makes it obvious, however, that their
reduction is a major target in any attempt at substantial lowering of operating
costs. Though this record does not reveal their full import, nor permit us to
draw detailed conclusions, there is confirmation of the belief that the railroad
wage structure, including work rules and certain full-crew laws, may unjustifi-
ably involve uneconomic use of labor" (p. 480).
In support of these conclusions, the Commission pointed to the basic-day

rule for engine crews, prihviding that "100 miles or less (straight-away or turn-
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around) five hours or less, shall constitute a day's work; miles in excess of

100 will be paid for at the mileage rate provided, according to class of engine."

It referred to the fact that payments for overtime are on a speed basis of 20

miles per hour computed continuously from the time required to report for

duty until released at the end of the last run. It pointed out that for conductors

and trainmen the rule is that 150 miles or less shall constitute a day's work

and that miles in excess of 150 will be paid for at the mileage rate provided.

The Commission further emphasized that these rules have been in effect with-

out change since 1919 and that as the average speed of passenger trains increased

the number of hours which engine and train employees must work to earn a

basic day's pay had greatly decreased. It said, for example, that the average

number of hours actually worked by passenger train firemen on straight time

and overtime per basic day of 100 miles was 3.3 hours in 1957. The comparable

average hours worked per basic day in 1965 is even less.

The Commission's report sets out examples of the effect of the basic-day r
ules

and of the interdivisional point rules. A fireman whose run was 109 mil
es and

involved 2 hours and 11 minutes in the cab received compensation in exc
ess of

a full day's pay; a passenger conductor running 346 miles and o
n duty for 6

hours on the run received approximately 2% days' pay; the Den
ver Zephyr,

operating between Chicago, Illinois, and Denver, Colorado, running 1034 miles

in 16.5 hours, required the services of 8 engine Crews whose
 members received

a total of 10% basic-days' pay.
The Florida Special, to which I have previously referred, runs f

or 1057 miles

on the Atlantic Coast Line Railroad. The schedule time for t
he run is 18 hours.

Seven engine crews are required to make the run and they
 receive a total of

10% basic-days' pay. The Broadway Limited, to which I hav
e also referred,

runs 907 miles in 16 hours, between New York and Chicago, requir
es a total of

6 engine crews to make the run and they receive a total of 9
 basic-days' pay.

The Panama Limited, running between Chicago, Illinois, and N
ew Orleans,

Louisiana, covering a distance of 921 miles in 16.5 hours, requi
res 7 engine

crews to make the run and they receive a total if 9.2 basic-days' p
ay.

In its report referred to, the Commission pointed out that the av
erage com-

pensation received by engine and train employees in passenge
r service per hour

of straight time and overtime actually worked increased 107 pe
rcent from 1947

to 1958. It also stated that the number of hours actually wo
rked by those em-

ployees in 1958 was 57 percent of the number of hours for which 
they were paid

at straight time and overtime rates and that this percentage had d
ropped from

a level of 64 percent in 1947. Today this percentage—hours worked t
o hours paid

for—has further dropped to 55.8 percent.
The passenger service rules of 1919 are still in effect today and the on

ly changes

that have taken place since the Commission considered these matters
 in its report

are that the rates of pay have, of course, increased and the n
umber of hours

actually worked as compared to the number of hours paid for has furthe
r declined.

Until railroad labor accepts modern day realism in its bargaining with
 respect

to the work rules and agreements covering passenger train service we fe
el it is

ill qualified to carry the banner of public interest and to demand a curta
ilment

or halt in the elimination of unneeded passenger train service losing hu
ndreds of

millions of dollars per year and consuming a substantial percentage of t
he net

railway operating income from freight service.
If the elimination of such service is to be made more difficult and co

stly,

curtailed or halted, or indefinitely delayed, then a modernization of the app
licable

work rules becomes of even greater significance. If legislation is to be e
nacted

that would have the foregoing effects, then there should also be enacted l
egisla-

tion providing that when the processes of collective bargaining have reac
hed

an impasse. the matter of modernization of the work rules applicable t
o pas-

senger train service must be submitted to a board whose decisions with res
pect

to those work rules would be final and binding upon the parties.

There is another aspect of the railroad passenger train problem that dese
rves

comment, namely, the policy of the Post Office Department with respect
 to the

transportation of mail. As a result of evidence submitted in the Passenger
 Train

Deficit Investigaton the Interstate Commerce Commission recommended:

"That the executive departments of the Federal Government consider th
e im-

plications of the national transportation policy in connection with the
 procure-

ment of passenger-train services by the Post Office Department, Department
 of

Defense, and other agencies of the Government" (p. 483).

If anything, the policies of the Post Office Department since the date of th
e

Commission's Report have been even more detrimental to the ma
intenance of
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passenger train service. The Chairman of the Interstate Commerce Commission,
in his testimony on H.R. 7004 before the House Committee the other day, stated
that:
"The rail passenger problems are still with us—the patronage trend, for

example, is downward, while operating costs continue their inexorable rise. In
fact, the trend has been spurred most recently by the Post Office Department's
policy of transferring the mail from rail to highway, thereby depriving many
passenger trains of their primary sustenance and converting formerly profitable
or marginal operations into clear-cut candidates for discontinuance."
In view of these statements by the Commission and its Chairman, there appears

little I could add regarding the policies of the Post Office Department in the
transportation of mail. Perhaps, however, a single illustration of the type of
instance referred to by Chairman Tucker would be helpful.

Atlantic Coast Line Railroad passenger trains No. 37 and No. 38, running
between Jacksonville and St. Petersburg, Florida, operated during the year
1964 at a contribution of $48,560 over and above direct expenses. In 1965 the
Post Office Department took the mail off trains No. 37 and No. 38, depriving
those trains of mail revenue amounting to $328,478. Rather than operating at a
contribution above direct expenses, those trains immediately began operating at
an annual loss of $262,625. On that same railroad, passenger trains No. 75 and
No. 76 were operating between Jacksonville and Tampa, Florida, at a contribution
of $30,381 above direct expenses until the mail was removed, with a revenue loss
of $368,302, after which these two trains operated at an annual loss of $448,000
on direct expense basis. These cases, or illustrations, with respect to the effect
of removal of mail from passenger trains, could be multipled many times if all
passenger trains throughout the United States were taken into consideration.
A recent article in the Washington Post of April 19, 1967, referred to the

removal of a large amount of railway mail from certain trains operating in the
midwest. The article stated that while trains would continue to carry mail be-
tween many, midwestern mail centers, increasing emphasis would be placed
on airlifting first-class mail on a space-available basis. According to the news
article, part of the justification for the removal of the mail from the trains was
that the train schedules did not meet the needs of the Post Office Department and
that the trains were just late too often, with such delay causing additional
expense to the Post Office Department. An interesting question might be raised
as to why mail would be removed from a train because it was late and then
that same mail would be offered to the airlines upon a space-available basis,,
in other words, for the airlines to move it or to leave it.

While the foregoing part of my statement has not dealt directly with the provi-
sions of the bill upon which your committee is now, conducting hearing, we are
of the firm opinion that such background of the general passenger train service
problem is both desirable and necessary. I shall now address myself to the par-
ticular bill.

S. 1175 was introduced at the request of the Interstate Commerce Commissionto implement a special recommendation made by it to the Congress.
Present Section 13a(1) applies to the discontinuance of a train operating from

a point in one state to a point in any other state or in the District of Columbia
or from a point in the District of Columbia to a. point in any state. The
first amendment proposed would confine the application of Section 13a (1),
to a train "operated in service between a point in one state or foreign
country and a point in any other state or in the District of Columbia." Thisamendment may appear simple and innocuous but would actually relegate toa realm of limbo certain passenger trains insofar as jurisdiction of the Inter-state Commerce Commission is concerned. There are passenger trains, and the-Commission has had such cases before it, where the train performs service onlyin a single state but, for operating convenience, such as cleaning, maintenonce,.refueling, turn-around, etc., the train terminates its run in another state. Sucha train, preforming service only in a single state but operating in more than one.state, would be removed from the purview of Section 13a(1). However, S. 1175,makes no corresponding amendment of Section 13a (2), so as to place ultimatejurisdiction in the Interstate Commerce Commission. Section 13a (2) applies onlyto a train operated wholly within the boundaries of a single state. While we areopposed to this particular amendment of the provisions of Section 13a (1), wedeem it essential, if any such amendment is made, that the provisions of Section13a(2) also be amended so as to place those trains which I have describedwithin the purview of the latter section,
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The next amendment made by S. 1175 would be to extend the notice period

under Section 13a(1) from the present 30 days to 40 days in advance of the pro-

posed discontinuance. No sound reason has been advanced for the additional

10-days' notice and it simply means further delay in the disposition of a train

discontinuance case.
The next amendment made by S. 1175 would place upon the carrier the burden

of proof that public convenience and necessity permit the proposed train discon-

tinuance and that continued operation of such train would unduly burden inter-

state or foreign commerce. The Interstate Commerce Commission, in its reports

in numerous train discontinuance cases, and through the testimony of its Chair-

man the other day before the House Committee, has stated that the matter of

burden of proof has presented no real problem in the Commission's administra-

tion of the present law. Accepting this fact, there appears to be no valid reason

for changing the present law insofar as burden of proof is concerned. Imposition

of such burden upon the carrier would represent a radical departure from the

regulatory scheme adopted by the Congress in the present provisions of Section

13a(1) of the Interstate Commerce Act. By the terms of that section, Congress

vested in management the right to decide that a particular passenger train

should be discontinued. The equivalent of a veto power, however, was placed in

the hands of the Commission, so that after investigation and upon proper finding,

the Commission can direct management to continue to operate the train for a

period of one year. After the expiration of that year the jurisdiction of the state

commissions again attaches to any discontinuance of the train, subject only to

preemption by again following the provisions of Section 13a(1). The present

regulatory scheme enacted by the Congress has worked well and no justification

exists for the radical departure from that scheme that would be made by S. 1175.

The next amendment of importance would extend the period of time in which

the Commission may dispose of the matter, and during which the continued

operation of the train would be required, from the present 4 months to 7 months

beyond the date on which such discontinuance would otherwise have become

effective. Further, the Commission could add an additional 2 months pending

completion of its investigation or disposition of any petition or petitions for

reconsideration. The time-wise effect of the amendments so far discussed would

be to require the continued operation of the train for a period of 5 months and

10 days beyond the 4-month period required by present law. In his testimony to

which I have referred, the 'Chairman of the Interstate Commerce Commission

admitted that present time requirements are entirely adequate for the normal case

handled by the Commission. However, he referred to some possible situation

with which the Commission might be confronted at some future time as the

justification for these particular amendments. No real justification was offered

for a general extension of time, as would be provided by S. 1175. The Chairman

did say that the Commission, of course, would not necessarily take the entire

extended period of time to dispose of the normal ease but the general experience

of the railroads has been that the time available is the time that will be used.

In any event, if the extension of time is to be granted, it should be confined

entirely to the unusual, and seemingly as yet unexperienced, case which might

at some time confront the Commission.
The next amendment is one authorizing the Commission to require the con-

tinued operation of the train if it finds that public convenience and necessity do

not permit the proposed discontinuance and that the continued operation will not

unduly burden interstate or foreign commerce. Under present law, the Commis-

sion may exercise its veto power over the decision of management upon a finding,

that public convenience and necessity require the continued operation of the train.

and that its continued operation will not unduly burden interstate or foreign

commerce." This amendment, coupled with that imposing the burden of proof

upon the carrier, might be construed so as to change the entire present scheme

of regulation of passenger train discontinuances. It might be argued that the.

carrier must obtain authority from the Commission before it could discontinue

an unneeded and losing service and thus substitute burden of proof upon the.

carrier and authority from the Commission for the present veto power exercised

by the Commission.
An immediately following amendment would authorize the Commission, in

requiring the continued operation of the train, to attach such terms, conditions

and modifications pertaining to operations or service as the Commission shall

find to be just and reasonable. Here is a clear invasion of the responsibilties of

management and the Commission could tell management how it must run the
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train, the service to be performed by the train and, possibly, even the nature of
the equipment in the train consist. Moreover, it is not at all clear that the terms,
conditions and modifications pertaining to operations and service would be con-
fined to the operations or service performed by that particular train. If such is
not the case, then the invasion of the responsibilities of management is even
more far reaching and might encompass the entire passenger train service per-
formed by the railroad.
The only justification offered by the Interstate Commerce Commission for this

particular change in the law is a plea for "flexibility", whatever that term may
mean. Such a plea, with the ill-defined or wholly undefined meaning of the term
"fiexibilty", certainly affords no sound basis upon which to so amend the present
statute. Indeed, upon the conclusion of an investigation by the Commission, a
railroad might be even worse off by having sought relief. Many well intentioned
people, and I do not exclude members of the Interstate Commerce Commission,
believe they know better than does management how a railroad should run its
passenger train operations . . . but such seems highly questionable. No case has
been presented for the grant of such broad authority to the Interstate Commerce
Commission and, indeed, such should not be done.
Moving to the next amendment made by S. 1175, we find that the Commission,

in permitting discontinuance of an intrastate train pursuant to Section 13a(2),
would be authorized to attach to the discontinuance of that train such terms,
conditions and modifications pertaining to operations or service as it might find
to be reasonable and just. Here, again, we find a clear invasion of the responsi-
bilities of management. The terms, conditions and modifications here referred
to seemingly are not those pertaining to the operations or service of the par-
ticular train since that train is to be discontinued. Once again the plea for
"flexibility" affords little or no support for the proposed amendment. The in-
vasion of the responsibilties of management, no matter how well intentioned,
with respect to its passenger train operations and service is wholly unjustified.
S. 1175 would add a new Section 13a (3), providing that any person adversely

affected or aggrieved by an order of the Commission entered after hearing pur-
suant to subparagraphs (1) or (2) of that Section might bring suit to obtain
judicial review. Under such a provision it can be safely assumed that in every
instance where a train would be discontinued under this section of the Interstate
Commerce Act, and notwithstanding the unneeded and losing nature of the
particular service being performed, the matter will be taken to court and it is
most likely that the train will continue to operate indefinitely while the judicial
processes are exhausted. Such an amendment is not designed, as is the present
statute, to exert pressures upon public authorities to find solutions for the
problem posed by a service allegedly needed by the public but which cannot
be made to pay its way. Indeed, I have the feeling that public authorities,
knowing they could through judicial processes keep the train in operation for
an indefinite period of time, would be much less likely to exert themselves in
an effort to find the needed solution.
Summarizing with respect to S. 1175, no substantial case has been submitted

to your Committee justifying the amendments that bill would make to the
present law. The end result of the bill would be to make it more difficult
and costly to eliminate unneeded and losing service and certainly prolong for
an indefinite period of time the continuation of such services. In the mean-
time, the financial burden would continue and probably mount.
The bill has been characterized by its proponents as one designed to afford

the Commission more time in which to dispose of passenger train discontinuance
cases and to provide the Commission with "flexibility", whatever that term may
mean. The matter of time cannot be considered in the abstract. Thirty days may
seem like a short period of time, but not to the man sitting in jail. Nine months
and 10 days may appear not unreasonable, unless related to the situation in
which the time requirement is to apply. In the case of a passenger train losing
hundreds or even thousands of dollars a day, 9 months and 10 days adds up to a
considerable loss. When the indefinite time that would be required by judicial
processes is further imposed, and we may be speaking of years instead of months,
the burden becomes almost intolerable.
For the reasons stated, the railroad industry is opposed to enactment of S.

1175 and we urge that your Committee take no action thereon.

We have one more witness, Mr. Frank A. Smith, Vice President—
Research, Transportation Association of America.
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STATEMENT OF FRANK A. SMITH, VICE PRESIDENT—RESEARCH,
TRANSPORTATION ASSOCIATION OF AMERICA

Mr. SMITH. Mr. Chairman, since most of the points in my state-
ment have been covered, I would, if it is all right with you, file it for
the record and just quickly go through it and pick up the highlights.
I think I can cover them rather rapidly.

Senator LAUSCHE. The statement will be printed in the record.
Mr. SMITH. Thank you.
In the beginning, I basically state that I am representing the board

of directors, Transportation Association of America, which is a na-
tional transportation policy organization. It is composed of members
representing users, investors, and various carrier modes.
Our particular interest in this legislation is primarily directed to

three of these so-called panels that work with us in our cooperative
project. Our user panel, of course, are basically shippers who are con-
cerned about being the ones that have to pay the higher freight costs
to offset these passenger deficits that are still running over $400 mil-
lion a year.
Our investor panel, obviously, is interested because of the adverse

effect this deficit has on their investments in the railroad industry.
The Railroad Panel, one of the six carrier groups within our or-

ounization for reasons pointed out by Mr. Moloney is also concerned
about this legislation.
The other carrier panels, basic concern is on the question of to

what extent should a publicly regulated carrier be required to per-
form unprofitable services, which is an underlying problem in this
particular legislation.
Now, in 1958, when this legislation was passed, it had strong sup-

port of the association •and in several instances, when efforts were
made to either repeal it or rather sharply modify it we opposed
them.

Just 2 days ago, our board of directors met, and adopted another
resolution where, in effect, we expressed our support of Section 22.
and opposition to amending it.
Senator LAUSCHE. Section 22? Is that in this?
Mr. SMITH. I'm sorry, section 13a.
I mention briefly the situation in 1958. I won't go into that in great

depth, 
but comparative situations with the railroads, of course, are

much better today. We have to recognize that.
The passenger deficit has been reduced approximately $200 million

a year, but it still ranges well over $400 million, so it is still quite high.
And unfortunately, ever since 1962, it has started to rise again and the
rate of return to the railroads, of course, is much better than it was,
say in 1958. Yet the railroad industry is still practically at the bottom
of the list when you compare it with other representative industrial
groups.
Senator LAUSCHE. Do you have a tabulation of the rate of return

of the different industries which will in some manner parallel the
statistics that were put in the 1958 record?
Mr. SMITH. Yes, sir; I could. I don't have them right here.
Senator LAUSCHE. I think we could get that from the Department

of Commerce.
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Mr. SMITH. Yes, sir.
Senator LAUSCEIE. What did you use, sir?
Mr. SMITH. What I have used is taken from the First National City

Bank. Each year they put out a newsletter that compares percent of
return on net worth of 65 industrial classifications. The reason we have
taken this, in order to make this kind of analysis, is that you have to
use a comparable base or it is sort of meaningless.
This is what I have used and this would be shown from previous

years.
Senator LAUSCHE. Can you put that in the record, that tabulation?
Mr. SMITH. Yes, sir.
Senator LAUSCETE. It will be placed in the record.
(The table referred to follows:)
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Mr. SMITH. Proceeding on, we are trying to point out briefly some
of the advantages we feel of section 13a. And one of them is the fact
that even though the rail communication area is probably one of the
heaviest deficit areas, as we look at it, the very fact that the level of
passengers, commutation 'passengers, is approximately the same now
as it was in 1960, is an indication that this statute has stimulated
local effort and assistance to maintain this type of service in what I
call a heavy density area.
In the intercity travel area, we feel that 13a has been beneficial in-

helping to bring about, through in part the Government's high speed
ground transport program, the actual innovation and renewed interest
in modernized passenger trains, the major emphasis being today in
the Northeast Corridor.
Now, while perhaps it is only one of many factors, we do feel that

the overall impact of Section 13a in reducing the financial losses on.
the railroads has had an impact on helping improve railroad freight
service. And I have cited in my statement that on the other side of
the coin, from the railroad's freight side, for 1958 through 1966, you
can show from each year, there has been a steady decline in the average
revenue per ton-mile; that, what was paid by shippers.
Now I am not trying to insinuate, of course, that this can all be

attributed to savings that they have made in dropping passenger
trains, but I do feel that this is one of the factors, such as new inno-
vations and various types of rate incentives.
Further on, I express basically our concern about changes in 13a.

Now we are fearful that permitting passenger train discontinuance
proceedings to be unreasonably delayed or by imposing obligations
on the carriers, it will discourage their use of this means of long-needed
relief. The en i result will be the nullification of the proven effective-
ness of this section.
Now, briefly, our analysis of most of the points have been covered,

but I should stress that we have gone through the proceedings—well,.
we didn't, the ICC itself showed these .figures on the total number of
proceedings—and approximately 55 percent of the discontinuances
have been granted, and that not quite half, around 45 percent, the,
Commission has turned down, even though the Commission has to
take affirmative action to prevent such discontinuanees.
Now, moving over to page 6, we have actually gone quickly through

the dockets—and when I say the "dockets," I mean, basically, the
Examiner's final report.
We were quite impressed by the scope and the comprehensive cov-

erage that has been practiced in such cases.
Now as Mr. Moloney pointed out, there are quite a few requirements

that the railroads have to comply with in submitting information that
will support their requests for discontinuance. Now, as to one of the
points that was stressed, we went through 45 dockets and in all of the
cases—of course some were denied—but all of those where they were
allowed, that is the discontinuance was allowed, the point was stressed
that there was reasonably adequate public service, passenger service,
available to the people being affected in this community: In other
words, this is a point that is stressed.
Now I am not trying to say that this means that there wouldn't be

inconveniences to the people, but I'm saying there would be reason-
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ably adequate public service and this is a major consideration given
in these cases.
Now another, to me, principle or standard that I would say appears,

to be applied in these cases is that the railroads have to justify dis--
continuances on an out-of-pocket loss basis. In other words, they have
to actually show that they are directly losing money on the service
itself. They can't come in on the basis of joint costs

' 
or a basis of costs

that would be easier to build up a case from the standpoint of heavy
losses.
Now, as to the actual analysis of S. 1175, practically all of the points

have been pretty well covered. I think our main concern is the question
of the lack of time the Commission has. If it is going to be extended,,
it should be extended to what they ask for, in the exceptional case.
If, for example, a railroad wants to discontinue all of its passenger.

trains, as perhaps the Central of New Jersey may have to request, I
can see a reason for more time—certainly 4 months would be very
difficult.
Senator LAITSCHE. Then your position on the matter of extending

the time is that you support the time in the present law, but if extended
time is to be given, it should apply only to exceptional cases?
Mr. SMITH. That is right, sir.
For our next point, we are talking about section 13a (2) . To illus-

trate our concern, we have made a rather detailed analysis and found
that the average time—while there is no time limit in it for the Com-
mission—the average time taken was 14 months. But that has already-
been pointed out.
Continuing, our feelings would relate basically, as Mr. Moloney

expressed, on the conditions and modifications. Our concern here would
be that, in effect, we believe this would discourage its use. We would
have to see the results of it, but the way it is written, it is in fairly
broad language. The impact could be to discourage the railroads from
using this section.
On page 9, one other point. These cases are, under section 13a, dis-

continuance proceedings, not abandonment proceedings; in other
words, removal of passenger service, and not complete abandonment
of the line. And while in some ways, it may be difficult to restore serv-
ice, that doesn't necessarily mean it could not be done, especially if
there is introduced some new passenger train innovation, or the reentry
is made under more favorable operating conditions.
In other words, they are not precluded, once they are off, from com-

ing back on the line, as long as the railroads are still operating
freight service.
I did attach an item from an article in "Traffic World." I did it

because of the currency of the problem of the Central of New Jersey.
• Mr. Moloney mentioned the same points and I won't go into it, but
basically, our position is that we think section 13a has been construc-
tive legislation, and we think it should remain basically as is. If there
are changes, we think they should be at the minimum, and that in ex-
tending the time, it should be limited to important proceedings. If the
conditions were similar to what you expressed to Mr. Mohoney, I
would say that certainly, we would not object to that, because we can't,
think that would be detrimental to this problem.
(The document referred to follows:)
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STATEMENT OF FRANK A. SMITH, VICE PRESIDENT—RESEARCH, TRANSPORTATION
ASSOCIATION OF AMERICA

My name is Frank A. Smith. I am Vice President—Research of the Transporta-
tion Association of America, a national transportation policy organization with
headquarters in Washington, D.C. I am appearing today on behalf of the Board
of Directors of TAA in opposition to S. 1175, which would amend Section 13a
of the Interstate Commerce Act. This Section was enacted in 1958, with strong
TAA support, as a fair and expeditious means by which the railroads could seek
relief from the severe burden of unprofitable passenger trains.
For the benefit of Subcommittee members not familiar with TAA, it is an

organization made up of users, investors, and carriers of all modes who work
together to develop national policy positions designed to maintain the strongest
possible transport system in this country under private enterprise principles.
The Association's policy positions are formally adopted by a 115-man Board

of Directors of top agricultural, general business, and transport industry execu-
tives, which acts after receiving individual views of eight permanent advisory
Panels made up of representatives from transport users and investors, as well
as air, freight forwarder, highway, pipeline, railroad, and water carriers. Fol-
lowing this procedure, the TAA Board has gone on record, in several instances,
in opposition to the requiring of carriers to continue services that are unprofitable
and an undue burden on interstate commerce. The Board has also adopted a
policy position that calls for expeditious handling of railroad passenger-train
discontinuance proceedings.
Three of the TAA Panels—its User, Investor, and Railroad Panels—have a di-

rect interest in this particular problem area since their members are directly
affected by passenger-train losses. Shippers object to passenger deficits since they
must pay higher freight rates to offset them. Investors see such deficits draining
their equity in the railroad industry and thus become reluctant to put their money
into railroads. Railroads, in turn, must resort to non-equity type financing, at
higher costs, and try to recoup passenger losses from freight services. Other
carrier Panels are interested in this problem because it deals with the basic
question of to what extent should publicly regulated carriers be required to per-
form unprofitable services.
As stated above, TAA supported the enactment of the legislation that added

Section 13a to the Interstate Commerce Act. The need for such legislation was
clearly substantiated at that time, although repeated attempts were made fol-
lowing its passage into law to either repeal it or nullify its effect. With specific
TAA Board endorsement, the Association also expressed opposition to these at-
tempts, which to date have been unsuccessful.
On Tuesday, May 23, the TAA Board held its spring meeting in Washington

and, among other actions, adopted the following policy statement:
"The Board of Directors of the Transportation Association of America re-

affirms its support of Section 13a of the Interstate Commerce Act as a fair and
expeditious means by which railroads can seek relief from unprofitable pas-
senger-train losses. The Board opposes any attempts to amend this provision."
In favoring both the enactment and retention of Section 13a, TAA has cited,

in brief, the following reasons:
The railroads should not be forced to continue operating services that are

so unprofitable as to impose an undue burden on interstate commerce.
The users of rail freight services should not have to subsidize rail pas-

senger services, nor should investors in railroads be asked to do so.
The underlying reason for the decline in rail passenger service has been,

and still is, the sharp competition from the private automobile and the com-
mercial airlines and not apathy on the part of the railroads.
Procedures under which the railroads can seek relief at the state level—

without the appeal features of Section 13a—are too slow.
The "do nothing" attitude that had been adopted at the local level with

respect to heavy deficit rail commutation service can be overcome, in part,
by legislation such as now in the statutes under Section 13a.

We believe that Section 13a has proved to be, and still is, very constructive
and in the over-all public interest. It has undoubtedly caused hardships for some
of the interests directly affected by the resulting discontinuances, but we believe
these disadvantages have been far offset by the benefits to shippers, investors.
carriers, and the general public.
At the time of passage of Section 13a, the railroads were experiencing what

could be called a state of severe depression. The situation was so bad that the
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Congress held extensive hearings on the railroad problem, the findings of which
played an important part in passage of The Transportation Act of 1958, which
included Section 13a.
Today we find the railroads, compared to 1958, in a far better position, with a

generally optimistic rather than pessimistic outlook. We believe this improve-
ment has been brought about, in part, by their ability to rid themselves of many
hopelessly unprofitable passenger trains. While the current annual passenger
deficit of approximately $420 million is still very substantial, it is far better than
the $610 million passenger deficit in 1958. Unfortunately, this deficit has been
increasing since it reached a post-Section 13a low of $394 million in 1962, with
higher labor and other costs more than offsetting savings from discontinuances.
In 1966, the railroads earned an estimated 3.9 percent rate of return an invest-

ment, which likewise is much better than the 2.8 percent earned in 1958. Yet,
according to figures reported by the First National City Bank of New York, the
railroad industry last year was second from the bottom of a list of 65 industrial
groups on the basis of the percentage of return on net worth. The days of railroad
financial problems are obviously still not over. This is brought out by the fact
that for the first time since 1960, the railroad industry is now seeking a general
freight rate increase to help cover rising costs.

While it is true that many passenger trains have been discontinued during
the eight and one-half years of Section 13a, it should be noted that in the
commutation field, where most of the complaints about rail passenger service
are voiced, the total number of rail commuters has held practically stable since
1960, when 203 million commutation passengers were carried compared to an
estimated 195 million in 1966. This illustrates, in our opinion, another benefit
of Section 13a, which is the effect it has had on stimulating local and state
action to assist in maintaining rail commuter service—at least on the high-
density routes.
In the intercity travel area, we believe the impact of Section 13a has likewise

been beneficial. The actual, and threatened, loss of intercity rail service has stim-
ulated—with a definite boost from the Government's three-year $90 million
high-speed ground transport program—innovation and renewed interest in use
of modernized passenger trains in so-called high-density "corridors" where rail
travel may help solve the serious and worsening traffic congestion problem.
Another benefit of Section 13a has been its influence on the other side of

railroad operations, the freight service, by helping carriers to keep general
freight levels down despite continuously rising costs. While new technological
innovations and aggressive rate competition on selected commodities are major
reasons for the improved rail freight picture, there is no doubt in our mind
that the easing of a sizeable portion of the heavy passenger-train deficit has
played an important role in this area. In 1958, when Section 13a was passed
into law, the railroads reported an average revenue of 1.46 cents per ton-mile,
the third straight year that they showed an increase. It is significant to note
that in every year since 1958, this index of the over-all cost to shippers of rail
freight service has gone down, reaching an estimated 1.26 cents in 1966, the
lowest since 1948 despite rising cost levels. Lower rail freight costs have un-
questionably been of great benefit to the general public in helping to hold down
consumer prices.
Before stating our specific views on S. 1175, we should emphasize our pri-

mary concern about this or any related bill that seeks to make changes in Sec-
tion 13a. We are fearful that by permitting passenger-train discontinuance pro-
ceedings to be unreasonably delayed, or by imposing obligations on the carriers
that will discourage their use of this means of long-needed relief, the end result
will be the nullification of the proven effectiveness of Section 13a.

Analysis of Use of Section 13a
Despite public statements that the use of Section 13a has been widely

abused, an analysis of the over-all experience of this provision indicates just
the contrary. According to an ICC tabulation of Section 13a proceedings through
December 31, 1966, a total of 227 were instituted. In 126 of these, or approxi-
mately '55 percent, discontinuance was granted. Thus, even though the Com-
mission had to take affirmative action to disallow the discontinuance, it was ob-
viously able to do so in nearly half the proceedings.
From the standpoint of actual trains—recognizing the term "train" is some-

what nebulous since it could mean a single self-propelled car or a 20-car train—
carriers sought to discontinue 1,426 during this period, and were permitted to
drop 1,031 or 72 percent. This latter figure, however, includes 262 trains of

81-221-67—pt. 1-9
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the Boston & Maine Railroad in a single, consolidated proceeding, which, i
f

deducted from the total, would show the discontinuance rate also at approxi
-

mately 55 percent. This indicates that the Commission is not indiscriminately

permitting discontinuances, nor that it is unable to obtain sufficient informaton

to support an affirmative rejection of passenger-train discontinuances.

Because of TAA's continuing interest in the passenger deficit problem and the

Impact that Section 13a has had on easing it, we have reviewed briefly all the

dockets through December 31, 1965. This review clearly indicates to us that

the type of information requested by the ICC from the carriers is quite ex-

tensive and, based on experience through use of Section 13a, covers the points

needed to make a fair determination. Among many other factors, definite con-

sideration is given to the availability of reasonably adequate substitute public

passenger service. Also, the financial loss test appears to be direct or out-of-

pocket losses, which obviously make its more difficult for the railroads to justify

discontinuances.

Analysis of S. 1175
This ICC-sponsored bill is designed, in the Commission's words, to eliminate

"deficiencies" that it has found in Section 13a. The proposed changes would

give the Commission more time to consider "important or exceptional cases,"

place the burden of proof on the carrier, give the Commission broad authority

to set operating conditions for passenger trains included in discontinuance pro-

ceedings, and give adversely affected parties the right to appeal a discontinuance

ruling in the courts.
It is difficult to quarrel with the Commission on its stated objectives in pro-

posing such changes in Section 13a, yet careful consideration of these changes,

especially on an over-all basis, brings us to the conclusion that the end result

will be a considerable delay in all such proceedings, and an indefinite delay

in any major discontinuance proceeding. Passage of this bill could also, in our

opinion, discourage its use by carriers because of such delays and the possibility

of being required to comply with unreasonable conditions before being permitted

to discontinue an unprofitable passenger train, or even in continuing one under

the amended Section 13a (1).
As to the proposed amendments in S. 1175 that would extend the various

time periods in Section 13a, we believe the effect will be to delay all such pro-

ceedings that are investigated, even though the Commission admits that "pres-

ent procedures are substantially adequate for most discontinuance cases." If

it is concerned about the lack of time to handle "certain kinds of important or

exceptional cases," it is not prevented from asking the railroad for more time,

as it now does in certain instances in rate cases. Our concern is that in order

to give more time for a few exceptional cases, the time that will be taken to

handle the routine cases will, in all probability, be more than doubled.
To illustrate this point, we have tabulated the time periods that the Commis-

sion took to handle proceedings under Section 13a (2), where no time limits

are imposed. It showed that the average time, on both an average mean and

median basis, was 14 months, although this has been reduced somewhat to about

10 months since 1965. Yet, since this is an appeal provision following state re-

jection of a discontinuance or failure to act within four months, the railroads

had already been forced to wait a considerable period before even going to the

ICC for relief. Even then the Commission's rejection rate was approximately

50 percent, since it approved only 23 of a total of 45 proceedings under this pro-

vision. A strong case could be made to put Section 13a (2) proceedings under a

time limit since opposition parties have already had proper notice and four

months to develop their case during the proceedings at the state level.
As to the proposed change in the burden of proof, we fail to see the purpose

from the standpoint of obtaining adequate information on which the Commis-

sion can justify its final decision in such proceedings. Certainly the carriers
must furnish sufficient data to justify any discontinuances, and the Commission

doesn't lack the authority to insist on getting it. As to proof of the public con-
venience and necessity for the service, it would appear to us that this should best
be assumed by the parties that oppose the discontinuances, such as labor unions,

local chambers of commerce, municipalities, and rail passengers themselves.
As to the granting of broad authority to the Commission to establish "condi-

tions and modifications pertaining to operations or service," we can see many
potential dangers. As we interpret the amended Section 13a (1), the Commission
would be given very broad authority to set "terms, conditions and modifications
pertaining to operations or service" on passenger trains that it requires to remain
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in operation for another year. In other words, if the carrier seeking relief is
successful, it has won a gamble, for if it loses it must face the possibility of
being required to modify its services on that particular train, or trains, as the
Commission thinks "reasonable and just." The carrier may be required to ex-
periment with a costly innovation or other "condition" that could prove to be
even more costly than prior to its institution of the discontinuance proceeding.
Under Section 13a (2), this power takes a somewhat different form, in that it

is granted to the Commission in connection with the trains that can be discon-
tinued. In other wards, the Commission can impose "conditions" that must be
met by the carrier before it can discontinue the train. In this instance, the carrier
may lose even if it can justify discontinuance of the passenger train, especially
if the Commission decides to use this power to require labor protective provi-
sions as a condition for discontinuance.
Our final point deals with the added Section 13a(3), which gives all adversely

affected parties the opportunity to appeal in ICC discontinuance ruling in the
courts. As we understand the present situation, this power already exists in Sec-
tion 13a(2), and a U.S. district court in eastern Michigan has just recently
remanded an ICC discontinuance ruling for failure to mnke an adequate record.
While we cannot interpret our policy positions in this area as specifically

covering this proposed change, with respect to Section 13a (1), we can express
our concern about its probable impact if enacted into law. Many authorized dis-
continuances, including all of the major ones, will end up in drawn-out court
proceedings.

Conclusion
While we are fully aware of the concern of persons directly affected by the dis-

continuances of passenger trains, we have attempted to show some of the direct
benefits of Section 13a and why we believe its retention is in the public interest.
Even though many passenger trains have been discontinued as a result of Sec-
tion 13a, the discontinuance of a passenger train along a line that still moves
freight—as is the case in these proceedings—certainly doesn't prevent the in-
troduction of new passenger-train innovations and the re-entry of such service
under more favorable operating conditions in the future.
Before concluding, I should like to insert, for the record, a very timely article

from the May 6 issue of "Traffic World" that illustrates the serious impact that
passenger-train losses can have on a railroad—in this instance the bankrupt
Central Railroad of New Jersey. It not only illustrates the perils of relying on
state aid to provide such services, but also shows the adverse impact on the
carrier's shippers through disruption of freight services. Finally, it illustrates
the need for Section 13a if the CNJ hopes to continue operations under present
conditions.
In summary, we believe the over-all result of passage of S. 1175 will be to nul-

lify the effectiveness of Section 13a and to discourage its use. We recommend,
therefore, that the Subcommittee not give it favorable consideration.

[From Traffic World, May 6, 1967]

CNJ CHARGES STATE FORCED ACTION To SEEK HALT OF ALL PASSENGER OPERATIONS

The chief executive of the Central Railroad of New Jersey charged May 4
that the state of New Jersey has forced the railroad to initiate proceedings for
the complete discontinuance of passenger service.
P. M. Shoemaker, trustee and chief executive officer of the CNJ, said that

trustees of the railroad requested authority May 2 from the U.S. district court
at Newark to apply for the discontinuance of all passenger operations. He de-
clared that the action followed a refusal of the state to recommend immediate
reimbursement of the railroad's 1965 passenger loss of $7.1 million, toward which
no payment has been made.
Mr. Shoemaker placed blame on the state for the action in a speech at the

annual conference of the New Jersey Society of Professional Engineers held May
4 in Atlantic City.

MONTHLY LOSS: $600,000

In addition to reimbursement of the 1966 passenger loss, Mr. Shoemaker said
the trustees have asked the state to reimburse the railroad quarterly during
1967 and 1968, for continuing passenger losses in those years. He said that such
losses are currently running at a rate approaching $600,000 a month.
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"We see no way to continue passenger service unless these actions are taken,"
he said.
In addressing the engineering society, Mr. Shoemaker asserted:
"Faced with the destruction of the railroad's credit and rapid deterioration of

cash since March 22, when the railroad had no alternative but to file a petition
for reorganization, the trustees found themselves with a choice of three courses
of action:
"1. Reduce expenditures by curtailing freight operations. This was rejected as

being self-defeating.
"2. Issue trustee certificates to pay past bills and restore working capital.

Although the trustees are vigorously exploring this potentiality, it appears ques-
tionable that approval of either the court or the Interstate Commerce Commission
would be granted unless it can be shown that reimbursement of passenger losses
of the past 16 months, amounting to almost $10 million, is in prospect, and that
the drain of continuing passenger losses has been eliminated.
"3. Place the passenger problem directly in focus by initiating action to dis-

continue all passenger service. The trustees continue to feel that mass trans-
portation by rail is essential to the economy of our state.
"If, however, there must be a choice between maintaining essential freight

service to New Jersey industry—involving employment of more than 100,000
people—and continuing passenger service to the point of destroying both pas-
senger and freight operations, the choice must be to sacrifice passenger service.
"But this choice was not ours. The state of New Jersey made the decision which

forced the trustees to move for the elimination of passenger service. And the state
has the power to reverse its position, if it has the political courage and respon-
sibility to do so."
Mr. Shoemaker said that precisely what he predicted would happen if the

company were forced into insolvency has happened. Said he:
"Credit for supplies and material has been wiped out, normal freight move-

ment has been disrupted as a result of other railroads putting CNJ on a cash-
on-the-barrelhead basis, and industrial development in CNJ territory has been
immobolized.
"While the cash required to maintain the solvency of the railroad could have

been provided by full reimbursement of CNJ passenger losses, I pointed out time
and time again that failure to do so would result in a state of insolvency requir-
ing a far greater amount.
"We are now seeing the full measure of repercussions to New Jersey stemming

directly from lack of responsibile leadership at Trenton. It is to be hoped that
the current experience of the Central Railroad of New Jersey can be a public
lesson in how not to handle a major public problem."

Senator LAUSCHE. Senator Cannon?
Senator CANNON. No questions.
Senator LAUSCHE. As I understand your testimony, you support the

present law as it is?
Mr. SMITH. Yes, sir.
Senator LAUSCHE. On the question of granting more time for the

Commission to dispose of cases, you would, if the law is to be changed,
you would have it applicable only to exceptional cases?
Mr. SMITH. Yes, sir.
Senator LAUSCHE. With respect to specifically writing into the law

that the burden of proof is upon the railroad, you don't believe that
should be done?
Mr. SMITH. I consider that a legal point, and I would not think our

position could be narrowed down that much.
I think, basically that the railroads should justify their petition,

and we think they have done it. So I would rather say, basically, we
think that is not a problem. I would say we have no position in that
area. 
,Senator LAUSCHE. And with respect to giving the Commission the

right to impose conditions, you don't think that would be helpful
generally?
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Mr. SMITH. Not the way it is suggested. I think it is too sweeping,
and that it may be beneficial, but it may also be very detrimental to
the problem.

Senator LAUSCHE. And now getting to the right of appeal, to be
given to the public?
Mr. SMITH. I would say we have no position on that particular

point.
Senator LAUSCHE. Your association represents shippers 
Mr. SMITH. Yes, sir.
Senator LAUSCHE (continuing) . Railroads?
Mr. SMITH. Yes, sir.
Senator LAUSCHE. And business?
Mr. SMITH. Yes, sir as well as the other carrier modes: airlines, bus

companies, pipelines, freight forwarders, trucking companies, and
water carriers.
Senator LAUSCHE. Do you take the position that the composition of

your organization indicated that it is in a position to be objective and
present what is in the best interest of the general public, the carriers,
the manufacturers, the 
Mr. SMITH. I would say from the transportation community, from

the management side, I would say, "Yes, sir."
I would not say we are attempting to speak for labor. They are not

part of our organization, so I would certainly not go into that.
Senator LAUSCHE. All right.
This will conclude the hearings for today. We will keep the record

open for a period of 10 days. There will be no more witnesses to appear
on this measure.
We will recess the hearing until the call of the Chair.
(Whereupon, at 11 :57 a.m., the subcommittee recessed, to reconvene

at the call of the Chair.)

STATEMENT OF HON. GALE MCGEE, U.S. SENATOR FROM THE STATE OF WYOMING

Mr. Chairman, I appreciate this opportunty to submit my views on S. 1175
and to register my strong support for this proposed legislation which is now
under consideration by this committee.
During the past several years every section of this country has been affected

by discontinuances of railroad services, and my state of Wyoming and the Rocky
Mountain region are no exceptions. A substantial part of the rail passenger serv-
ice that once served the state and the people of Wyoming has already been dis-
continued. At the present time there are pending before the Interstate Commerce
Commission applications to authorize further discontinuances.
In these latter cases the ICC has scheduled field hearings on the proposed

discontinuances at several cities along the route which would be affected, includ-
ing three points in Wyoming. These hearings will be held in the month of June,
and under present ICC authority the proposed discontinuances which would
otherwise have been effective on May 1 have been delayed to a date not later than
August 31 as a result of the investigation which was instigated by the ICC.
I am certain that during the course of these several field hearings there will

be considerable and significant testimony presented in opposition to the proposed
discontinuance of this vital passenger service. In Wyoming, for example, if the
request for termination of this service is granted, it would leave a substantial
portion of this great state without any passenger train service. It would eliminate
what remains of any north-south passenger service in Wyoming. This would be a
most serious blow to our nation's transportation system, the strength of which at
one time consisted of a strong railroad system.
As a result of the several hundred service discontinuances during the past

several years, it is evident that the ICC does not have sufficient jurisdiction and
authority to adequately represent the public's interest in matters involving dis-
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continuance of rail service throughout the country. If our national transportation
system is to be preserved and protected and, at the same time, the public's interest
protected, the ICC must be given greater authority and more latitude in consider-
ing matters of this nature. These provisions are contained in S. 1175 and I would
not only urge that this committee take favorable action on this legislation, but
also that it take such action as expeditiously as possible. In my opinion the time
element is an important one since as each day passes, more requests for rail
service discontinuances are being proposed. The ICC should be given this addi-
tional authority and jurisdiction with as little delay as possible.
Mr. Chairman, I am submitting with my statement a copy of a letter I received

from the Public Service Commission of the State of Wyoming in which they too
go on record in strong support of this bill. I would appreciate it if this corres-
pondence could be made a part of the committee hearings so that it might be
available to the committee membership when this proposed legislation is further
considered by the Committee.

THE STATE OF WYOMING,
PUBLIC SERVICE COMMISSION,

Cheyenne, May 29, 1967.
Re S. 1175 and H.R. 7004, Bills to Amend Section 13a of the Interstate Com-

merce Act, and for Other Purposes.
Hon. GALE MCGEE,
U.S. Senate,
Washington, D.C.
DEAR SENATOR MCGEE : As you are well aware the nation's railroads, in an

understandable concerted effort to effect economies wherever possible, have for
the most part looked to the limitation and curtailment of marginal but, none-
theless, essential passenger services as the most feasible approach to accomplish
this end. The present laws governing the administrative consideration and
effectuation of such service limitations and curtailments are such that the same
may be accomplished on an interstate basis without full and proper consideration
being given important aspects of the cases relating to the particular and special
local needs and circumstances. There have been instances where, unanticipated
by all parties involved, the hoped for purported expeditious procedure has worked
to submerge the most important substantive consideration—that of the public
need and interest.
This Commission, commensurate with its responsibilities and duties concern-

ing the healthful and adequate operation of the Wyoming railroads, is an active
and interested member of the National Association of Railroad and Utilities
Commissioners (NARUC), an organization of all the state commissions whose
chief objective is to serve the public interest through the careful, intelligent and
needful advancement of governmental regulation of carriers and utilities.
This Commission and the NARUC are very interested in S. 1175 and H.R. 7004.

which propose an amendment to Section 13a of the Interstate Commerce Act
relative to passenger train discontinuance procedures. These bills were intro-
duced at the request of the Interstate Commerce Commission (ICC).
We are vitally concerned with the development of a sound and adequate rail

passenger service which will be responsive to the needs of a growing America.
The proper amendment of Section 13a will be an important tool in conserving
a nucleus of rail passenger service to provide the foundation for expanding to
meet tomorrow's transportation needs.
We believe that S. 1175 and H.R. 7004 as presently drawn will correct several

deficiencies which now exist in Section 13a procedures.
In particular, we support these features of these bills which will:

1. Authorize the ICC to require the continuance of restoration of opera-
tion of service subject to just and reasonable terms and. conditions;

2. Afford the ICC more time in the initial and final investigation of train
discontinuance petitions filed by railroads;

3. Provide that the carrier proposing to discontinue passenger service
shall have the burden of proof in establishing that the public convenience

• and necessity permit the discontinuance or change in service; and
4. Provide for judicial review of any order of the ICC entered after

hearing under Section 13a in the federal district courts.
In addition, we recommend that Section 13a be further amended in three

respects.
• First, we believe that the first paragraph of Section 13a, which concerns trains
crossing state borders. should be amended to provide that applications filed
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thereunder would be first heard and determined by a joint boar
d of state com-

missioners when the proposed discontinuance involves not more t
han nine states.

Such a joint board would be constituted in a manner similar to t
he joint boards

which are now provided for in Part III of the Interstate Commerce Ac
t. 49 U.S.C.,

Section 305.
The joint board procedure has worked successfully in motor ca

rrier regula-

tion and has significantly strengthened federal-state relations. W
e believe it

should be extended to Section 13a.
Under our proposal, the Section 13a joint board would apply the s

ame legal

standards for deciding railroad petitions as are now applied by the IC
C. On ap-

peal, the ICC could reverse or modify the decision of the joint board
 if it de-

termined that the board failed to apply the proper legal standards on
 the basis

of the findings of fact made by the Board.
The use of the joint board procedure would not lengthen the admi

nistrative

process because it would be a substitute for preliminary considerati
on of dis-

continuance applications by the ICC.
We believe that such an amendment would be a sound application of t

he con-

cept of creative federalism, and would provide a salutary balance bet
ween reg-

ional and national needs regarding passenger train service. It woul
d be con-

sistent with President Johnson's goal of achieving a "total working 
partnership"

between the federal and state governments as announced in this year'
s State of

the Union message.
You may recall that Section 13a was enacted in 1958 because some b

elieved

that some state commissions were too reluctant in permitting rail
roads to dis-

continue unprofitable passenger train services. However, it appears to us th
at the

pendulum has now swung too far in the opposite direction. The ICC, act
ing under

Section 13a, has permitted hundreds of trains to be discontinued in the pa
st sev-

eral years with the result that railroad passenger service is at be
st sparse

throughout the country and in some areas has ceased to exist. During th
e past

five years rail travel has decreased sixteen percent and is now but one-fifth
 of the

all time peak set in the World War II year of 1944.

Second, we believe that Section 13a should be amended to provide that a 
rail-

road shall not discontinue or change passenger train service unless it firs
t gives

notice to the public and to the Interstate Commerce Commission. Under th
e pres-

ent law, a railroad is free to discontinue or change passenger train servic
e with-

out notice if the state for some reason does not require continuation o
f such

service. We believe that such a loophole is inimical to the public welfare.

Third, we recommend that hearings under Section 13a be made mandat
ory

when requested by an aggrieved party. The discontinuance of pasSenger
 train

service is much too important a matter to be permitted without a hearing
 when

one is requested.
The NARUC has testified in support of its position before the Subcommi

ttee

on Transportation and Aeronautics of the House Committee on Interstate 
and

Foreign Commerce, and again before the Subcommittee on Surface Transpor
ta-

tion of the Senate Commerce Committee as recently as May 24, 1967.

Your vote and support of our position on these bills will be greatly appreciated
.

If you need further information or assistance in this matter, please do not

hesitate to call upon us of upon the NARUC Washington staff. The NARU
C staff

telephone number in Washington, D.C. is 628-7326, and its mailing addres
s is

Post Office Box 684, Washington, D.C. 20044.
Yours very truly,

PUBLIC SERVICE COMMISSION OF WYOMING,
RICHARD J. LITMAN, Chairman.
WALTER W. HUDSON, Commissioner.
ZAN LEWIS, Commissioner.

U.S. SENATE,
Washington, D.C., May 24, 1967.

Hon. FRANK J. LAUSCHE,
Chairman, Subcommittee on Surface Transportation, Senate Commerce Com-

mittee, Washington, D.C.

DEAR MR. CHAIRMAN: Because a study trip to Southeast Asia makes it im-

possible for me to testify personally, I send this letter to urge that the Subc
om-

mittee consider incorporation of the provisions of my bill, S. 1685, in any act
ion

it takes on S. 1175.
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The deterioration of rail passenger service was hastened by the passage in1958 of Section 13a of the Interstate Commerce Act, the law governing proce-dures in proposed inter and intrastate passenger train and ferry boat discon-tinuances. Better known, perhaps, as the Transportation Act of 1958, this lawwas intended primarily to provide improved regulatory procedures and financialassistance to the railroads. Congress did not intend that wholesale curtailmentof badly needed passenger service should result. Yet this is what has happened.Between September, 1958 and December, 1966, according to the InterstateCommerce Commission. 786 trains were discontinued through• the authoritygranted by Section 13a. Over the same period, the ICC said, 61 of those trainswere dropped, as section 13a permits, without the Commission conducting anyinvestigation whatever. A's so many ,of our New Jersey commuters know to theirregret, the Weehawken ferries went out of 'business a number of years ago with-out let or hindrance from the ICC. As the public learned in that case, not onlycan a passenger service be dropped at will, but the public has no chance whateverfor a review in the courts.
It is clear that Section 13a is weighted against the public in the maintenanceand strengthening of essential mass transportation facilities.
S. 1175, the bill introduced at the request of the ICC, makes a start in thedirection of overhauling 13a. While I support the bill generally, I do not believeit goes nearly far enough. Therefore, I have introduced my own bill (S. 1685) asa more realistic alternative.
S. 1685 incorporates several provisions of S. 1175 which I considered sound.However, it is different from the ICC bill and it is these differences that I wouldlike to commend to the subcommittee's attention.
My bill differs from S. 1175 in three important ways.
First, it closes the loophole which has permitted the curtailment of essentialinterstate passenger service without the ICC holding a hearing on a petitionbefore it. My bill accomplishes this by requiring the ICC to issue orders in casesit decides not to hear. This would be affirmative action by the Commission andtherefore would be appealable to the courts. Under present law, the Commission'sinaction cannot be appealed. S. 1175 does not deal with this defect.
Second, the railroads, under my bill, would be required to justify their petitionsfor interstate discontinuances. Under present law, the public has the burden ofproving the discontinuances are unjustified. While S. 1175 attempts to deal withthis problem, its language is contradictory; but the net of it is that the publicwould continue to carry the burden of proof. My bill, in contrast, is written sothere is no mistaking which party carries the burden of proof. It is the railroad.Third, S. 1175 does not provide the ICC with discretionary authority to imposeemployee protective provisions as is routinely accorded workers who lose theirjobs because of train abandonments. My bill would make the employee protec-tive provisions used in abandonments applicable to discontinuances as well.I would like to point out two other provisions of my bill which I believe meritthe Subcommittee's consideration.
One adopts the practice used in abandonments and allows the Commissionunlimited time for consideration of interstate discontinuances. The reason isthat train curtailments may very well amount to abandonments when all serviceexcept freight is lopped off.
The second provision amends Section 13a(2) to lengthen to from four toseven months the time state regulatory bodies have for consideration of intra-state train or ferry discontinuances. The present time limit is unreasonablefrom the standpoint of the public interest, particularly since the railroad nor-mally is the party of knowledge and can delay the disclosure of facts and figuresthat are essential to development of the public's case.
The bill I have introduced, I believe, would breathe more justice for thetrain-riding public into 13a than would S. 1175. I urge the Subcommittee giveit the most serious consideration in developing substitute provisions for Section13a.

Sincerely,
CLIFFORD P. CASE,

U.S. senator.
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Re S. 1175 and H.R. 7004, Bills to Ame
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STATE OF OHIO,
PUBLIC UTILITIES COMMISSION,

Columbus, Ohio, May 25, 1967.
nd Section 13a of the Interstate Commerce

Act, and for other Purposes.
Hon. FRANK J. LAUSCHE,
Senate Office Building,
Washington, D.C.
DEAR Sin: This Commission and the commissions of the other forty-nine States

engaged in the regulation of carriers are members of the National Association
of Railroad and Utilities Commissioners (NARUC). The chief objective of the
NARUC, which was founded in 1889, is to serve the public interest through
the advancement of governmental regulation of carriers and utilities.
This Commission and the NARUC are very interested in S. 1175 and H.R.

7004, which propose an amendment to Section 13a of the Interstate Commerce
Act relative to passenger train discontinuance procedures. These bills were
introduced at the request of the Interstate Commerce Commission (ICC).
We are vitally concerned with the development of a sound and adequate rail

passenger service which will be responsive to the needs of a growing America.
The proper amendment of Section 13a will be an important tool in conserving
a nucleus of rail passenger service to provide the foundation for expanding to
meet tomorrow's transportation needs.
We believe that S. 1175 and H.R. 7004 as presently drawn will correct several

deficiencies which now exist in Section 13a procedures.
In particular, we support those features of these bills which will:
1. Authorize the ICC to require the continuance or restoration of operation

of service subject to just and reasonable terms and conditions;
2. Afford the ICC more time in the initial and final investigation of train

discontinuance petitions filed by railroads;
3. Provide that the carrier proposing to discontinue passenger service shall

have the burden of proof in establishing that the public convenience and neces-
sity permit the discontinuance or change in service; and

4. Provide for judicial review of any order of the ICC entered after hearing
under Section 13a in the federal district courts.
In addition, we recommend that Section 13a be further amended in three

respects.
First, we believe that the first paragraph of Section 13a, which concerns trains

crossing state borders, should be amended to provide that applications filed there-
under would be first heard and determined by a joint board of state commis-
sioners when the proposed discontinuance involves not more than nine states.
Such a joint board would be constituted in a manner similar to the joint boards
which 'are now provided for in Part II of the Interstate Commerce Act. 49 U.S.C.,
Section 305.
The joint board procedure has worked successfully in motor carrier regulation

and has significantly strengthened federal-state relations. We believe it should
be extended to Section 13a.
Under our proposal, the Section 13a joint board would apply the same legal

standards for deciding railroad petitions as are now applied by the ICC. On ap-
peal, the ICC could reverse or modify the decision of the joint board if it deter-
mined that the board failed to apply the proper legal standards on the basis of the
findings of fact made by the Board.
The use of the joint board procedure would not lengthen the administrative

Process because it would be a substitute for preliminary consideration of dis-
continuance applications by the ICC.
We believe that such an amendment would be a sound application of the

concept of creative federalism, and would provide a salutary balance between
regional and national needs regarding passenger train service. It would be con-
sistent with President Johnson's goal of achieving a "total working partnership"
between the federal and state governments as announced in this year's state of
the Union message.
You may recall that Section 13a was enacted in 1958 because some believed

that some state commissions were too reluctant in permitting railroads to discon-
tinue unprofitable passenger train services. However, it appears to us that the
pendulum has now swung too far in the opposite direction. The ICC, acting under
Section 13a, has permitted hundreds of trains to be discontinued in the past
several years with the result that railroad passenger service is at best sparse
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throughout the country and in some areas has ceased to exist. During the past
five years rail travel has decreased sixteen percent and is now but one-fifth of
the all time peak set in the World War II year of 1944.
Second, we believe that Section 13a should be amended to provide that a

railroad shall not discontinue or change passenger train service unless it first
give notice to the public and to the Interstate Commerce Commission. Under the
present law, a railroad is free to discontinue or change passenger train service
without notice if the state for some reason does not require continuation of such
service. We believe that such a loophole is inimical to the public welfare.

Third, we recommend that hearings under Section 13a be made mandatory
when requested by an aggrieved party. The discontinuance of passenger train
service is lunch too important a matter to be permitted without a hearing when
one is requested.
The NARUC has testified in support of its position before the Subcommittee

on Transportation and Aeronautics of the House Committee on Interstate and
Foreign Commerce. It will testify again before the Subcommittee on Surface
Transportation of the Senate Commerce Committee on May 24, 1967.
Your vote and support of our position on these bills will be greatly appreciated.
If you need further information or assistance in this matter, please call upon

me or upon the members of our NARUC Washington staff. The staff's telephone
number is 628-7326. Its mailing address is Post Office Box 684, Washington, D.C.
20044.

Sincerely yours,
THE PUBLIC UTILITIES COMMISSION OF OHIO,
CARL R. JOHNSON, Chairman.
KENNETH R. JOHNSTON,
JAY C. FLOWERS,

Commissioners.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION,
Olympia, May 26, 1967.

HOD. WARREN G. MAGNUSON,
Senate Office Building,
Washington,D.C.
DEAR SENATOR MAGNUSON : The Washington Utilities and Transportation Com-

mission supports the stand taken by our national organization (NARUC) relative
to the passage of S. 1175 and H.R. 7004, Bills to Amend Section 13a of the Inter-
state Commerce Act, and for Other Purposes. While we have very little train
passenger service left in the State of Washington, it has proved extremely essen-
tial at times when there was been a bus or airline strike or during certain
weather conditions when the planes have been unable to fly. Train passenger
service has been discontinued in this state to a point where any further elimina-
tions will make it practically nonexistent.
We believe that S. 1175 and H.R. 7004 as presently drawn will correct several

deficiencies which now exist in Section 13a procedures. In particular, we support
those features of these bills which will:

1. Authorize the ICC to require the continuance of restoration of opera-
tion of service subject to just and reasonable terms and conditions;

2. Afford the ICC more time in the initial and final investigation of train
discontinuance petitions filed by railroads;

3. Provide that the carrier proposing to discontinue passenger service
shall have the burden of proof in establishing that the public convenience
and necessity permit the discontinuance or change in service; and

4. Provide for judicial review of any order of the ICC entered after hearing
under section 13a in the federal district courts.

We further feel that there should be additional amendments to Section 13a
as proposed by our national organization in testimony before the Subcommittee
on Transportation and Aeronautics of the House Committee on Interstate and
Foreign Commerce and before the Subcommittee on Surface Transportation of
the Senate Commerce Committee on May 24, 1967.
Your vote and support of our position on these bills will be greatly appre-

ciated.
Sincerely,

ROBERT D. TIMM, Chairman.
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AMERICAN FARM BUREAU FEDERATION,
Washington, D.C., May 29, 1967.

In re S. 1175.
Hon. FRANK J. LAUSCHE,
U.S. Senate,
Washington, D.C.
DEAR SENATOR LAUSCHE : A substantial agricultural interest is involved in the

revision of Section 13a of the Interstate Commerce Act as proposed in the above

indicated bill.
The present provisions of Section 13a of the Act were approved as part of the

Transportation Act of 1958. The enactment of this legislation was the culmina-

tion of a three year study by the House and Senate Commerce Committees. An

important aspect of the study was the chronic and increasing size of railroad

losses from passenger service.
The revision of Section 13a included in the Transportation Act of 1958 was

designed to expedite the procedure for the termination of unprofitable passenger

service.
The revised procedures have been partially successful in reducing the passenger

deficit. In the years prior to the enactment of the revised procedure the passenger

deficit was exceeding $700 million. In 1966 the passenger deficit will be about

$400 million. There appears to be little question that if the revised procedure

in Section 13a had not been in effect during the 1959-66 period that the passenger

deficit currently would be substantially in excess of $700 million a year.

If the railroads are required to continue unprofitable passenger services, the

losses sustained must inevitably be borne partially or entirely by shippers. We

need not review the importance of rail rates on prices received by farmers and

the reflection on net farm incomes.
In recognition of this relationship, at the last annual meeting of the American

Farm Bureau Federation, the voting delegates of the member State Farm Bu-

reaus recommended that the "continuation of unprofitable services (by railroads)

should not be required."
It would be impossible for us to assess the increased passenger deficit that

might result from the enactment of S. 1175. However, the proposed revision of

Section 13a of the Interstate Commerce Act would operate to prolong in some de-

gree the period during which railroads must continue to provide passenger service

on which losses are being sustained—thus resulting in higher rates for shippers

than would otherwise be the case.
It appears to us that the present provisions of Section 13a of the Act repre-

sent a reasonable compromise between the interests of shippers on the one hand,

and on the other the interests of communities that are concerned about the

termination or reduction of passenger service.
It will be appreciated if you will include this letter in the record of the hear-

ing on this issue.
Sincerely yours,

JOHN C. LYNN,
Legislative Director.

STATE OF VERMONT,
PUBLIC SERVICE BOARD,
Montpelier, May 24, 1967.

Re S. 1175 and H.R. 7004, Bills to Amend Section 13a of the Interstate Commerce

Act, and for Other Purposes.

Senator-GEORGE D. AIKEN,
Senator WINSTON L. PROUTY,
Senate Office Building,
Washington, D.C.:

We have been asked to write to you in support of the above bills, and I am

happy to do so. I know that you are very familiar with the passenger train dis-

continuance cases which last summer resulted in the end of rail passenger service

in Vermont, and these bills may well be locking the barn door after the horse has

been stolen as far as we are concerned. However, it is clear that improvements

in the law need to be made, and perhaps these bills will be of assistance in other

areas, including the rest of New England.
This Commission and the commissions of the other forty-nine States engaged

in the regulation of carriers are members of the National Association of Rail-
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road and Utilities Commissioners (NARUC). The chief objective of the NARUC,
which was founded in 1889, is to serve the public interest through the advance-
ment of governmental regulation of carriers and utilities.
This Commission and the NARUC are very interested in S. 1175 and H.R. 7004,

which propose an amendment to Section 13a of the Interstate Commerce Act
relative to passenger train discontinuance procedures. These bills were intro-
duced at the request of the Interstate Commerce Commission (ICC).
We are vitally concerned with the development of a sound and adequate rail

passenger service which will be responsive to the needs of a growing America.
The proper amendment of Section 13a will be an important tool in conserving a
nucleus of rail passenger service to provide the foundation for expanding to
meet tmorrow's transportation needs.
We believe that S. 1175 and H.R. 7004 as presently drawn will correct several

deficiencies which now exist in Section 13a procedures.
In particular, we support those features of these bills which will:
1. Authorize the ICC to require the continuance or restoration of operation

of service subject to just and reasonable terms and conditions;
2. Afford the ICC more time in the initial and final investigation of train dis-

continuance petitions filed by railroads;
3. Provide that the carrier proposing to discontinue passenger service shall

have the burden of proof in establishing that the public convenience and neces-
sity permit the discontinuance or change in service; and

4. Provide for judicial review of any order of the ICC entered after hearing
under Section 13a in the federal district courts.
In addition, we recommend that Section 13a be further amended in three

respects.
First, we believe that the first paragraph of Section 13a, which concerns trains

crossing state borders, should be amended to provide that applications filed there-
under would be first heard and determined by a joint board of state commis-
sioners when the proposed discontinuance involves not more than nine states.
Such a joint board would be constituted in a manner similar to the joint boards
which are now provided for in Part II of the Interstate Commerce Act. 49 U.S.C.,
Section 305.
The joint board procedure has worked successfully in motor carrier regulation

and has significantly strengthened federal-state relations. We believe it should be
extended to Section 13a.
Under our proposal, the Section 13a joint board would apply the same legal

standards for deciding railroad petitions as are now applied by the ICC. On
appeal, the ICC could reverse or modify the decision of the joint board if it
determined that the board failed to apply the proper legal standards on the
basis of the findings of fact made by the Board.
The use of the joint board procedure would not lengthen the administrative

process because it would be a substitute for preliminary consideration of dis-
continuance applications by the ICC.
We believe that such an amendment would be a sound application of the con-

cept of creative federalism, and would provide a salutary balance between re-
gional and national needs regarding passenger train service. It would be con-
sistent with President Johnson's goal of achieving a "total working partnership"
between the federal and state governments as announced in this year's State of
the Union message.
You may recall that Section 13a was enacted in 1958 because some believed that

some state commissions were too reluctant in permitting railroads to discontinue
unprofitable passenger train services. However, it appears to us that the pendulum
has now swung too far in the opposite direction. The ICC, acting under Section
13a, has permitted hundreds of trains to be discontinued in the past several years
with the result that railroad passenger service is at best sparse throughout the
country and in some areas has ceased to exist. During the past five years rail
travel has decreased sixteen percent and is now but one-fifth of the all time peak
set in the World War II year of 1944.
Second, we believe that Section 13a should be amended to provide that a rail-

road shall not discontinue or change passenger train service unless it first gives
notice to the public and to the Interstate Commerce Commission. Under the
present law, a railroad is free to discontinue or change passenger train service
without notice if the state for some reason does not require continuation of such
service, We believe that such a loophole is inimical to the public welfare.
Third, we recommend that hearings under Section 13a be made mandatory when

requested by an aggrieved party. The discontinuance of passenger train service is
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much too important a matter to be permitted without a hearing when one is
requested.
The NARUC has testified in support of its position before the Subcommittee on

Transportation and Aeronautics of the House Committee on Interstate and For-
eign Commerce and before the Subcommittee on Surface Transportation of the
Senate Commerce Committee.
Your vote and support of our position on these bills will be greatly appreciated.
If you need further information or assistance in this matter, please call upon me

or upon the members of our NARUC Washington staff. The staff's telephone
number is 628-7326. Its mailing address is Post Office Box 684, Washington, D.C.
20044.

Sincerely yours,
ERNEST W. GIBSON, Chairman.

STATEMENT OF THE CHICAGO ASSOCIATION OF COMMERCE AND INDUSTRY

The Chicago Association of Commerce and Industry, consisting of 5,864 mem-
bers including every segment of the business and professional community, and
carriers engaged in all modes of freight and passenger transportation, is a
voluntary organization under the laws of the State of Illinois. created for the
purpose of protecting and promoting industry, trade, and the public good. Con-
sistent with this purpose, a primary objective of the Association is the fostering
and promotion of adequate, efficient, and economical transportation services by
all types of carriers. Although the names of our organization is The Chicago

Association of Commerce and Industry, it functions as the chamber of commerce
for the Chicago Metropolitan Area.

Chicago, the nation's center of transportation is involved in all forms of freight

and passenger transportation. With its strategic location, Chicago is the junction

between the eastern and western railroads and the hub of highway and air

transportation. Chicago continues to lead all United States cities in volume,

variety and importance in transportation. More people are daily transported
from Chicago by rail, air, and highway to the rest of the nation in less time, at
less cost, and with fewer transfers than from any other city. Over 150,000

Chicago Area residents are responsible for the effective and successtul opera-

non of this the world's largest transportation complex.
We oppose the principle embodied in S. 1175 and similar legislation which

would have the effect of changing the procedures for handling passenger train

discontinuance proceedings, thereby imposing an additional handicap on this

important industry as it strengthens its plant and organization to provide more

economical and efficient transportation service.
Economical and efficient passenger transportation by all modes is essential to

the marketing and distribution of many Chicago area companies. Our Association

supported the Section 13a amendment to the Interstate Commerce Act which

Pecame effective in 1958, recognizing that the public with a few exceptions had

in effect voted against continuation of intercity railroad passenger service—a

vote that has been confirmed since by the rapid growth and continued em-

phasis and use of the private automobile and the airlines. The few exceptions

are some popular name trains which enjoy continued patronage.
Vigorous competition within and between all modes of transportation is a

major element in dictating that each form of transportation service pay its own

way—unless the public through its elected representatives determines that it is

in the nation's best interests to subsidize some of these services.
We believe that freight revenues have been bearing the burden of passenger

deficits too. long. The recent proposal of the nation's railroads for increased

treight rates which is now before the Interstate Commerce Commission in Ex

Parte 256 might have been substantially lower or found to be completely un-

necessary if the burden of the passenger deficit had not existed during the

last two decades. It is neither rational nor fair for the shippers and receivers

or freight to subsidze a little-used passenger service. It is completely illogical

and contrary to sound policy for the nation's consumers who actually pay the

costs of transportation, to subsidize a stand-by service that, with minor excep-

tions previously noted, has lost the support of the travelling public.
The nation's growing population and expanding urbanization may at some

future date enlarge the need for railroad intercity passenger transportation.
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In many areas, highways and airways are nearing the saturation point. There
is reason to have some confidence in the belief, as recognized by the current
experiment in the Washington-Boston corridor, that high-density, short-haul
markets (perhaps even up to 400 or 500 miles) may belong primarily to railroad
transportation, with air being supplementary.

Until a national policy exists concerning the need for railroad passenger
service, the present Section 13a, which has served well in providing some finan-
cial relief for this vital industry, should remain as it is. We cannot agree with
the premise that Section 13a should be amended to help preserve existing inter-
city railroad passenger service when there exists no national policy and when
the travelling public abandons passenger trains before the railroads are forced
to seek relief by discontinuing service.

Accelerated diversion of mail to air and highway transportation presents
another facet of this overall problem which must be taken into consideration
before any national policy can be developed. Hopefully, the new Department of
Transportation will have some recommendations to cover this.
This is by no means a new problem. While it existed long before 1958, the

Interstate Commerce Commission drew particular attention to its importance
in the 1959 decision in the Railroad Passenger Train Deficit case 306 I.C.C. 417,
when the Commission made 11 separate recommendations with the view toward
reducing or eliminating the passenger deficit while at the same time preserving
the service. Failure of the public and Congress to implement these recommenda-
tions does not create an emergency demanding the proposed amendment to
Section 13a. Sufficient consideration should be given to the entire problem before
any changes are made in the law.
I reporting out the bill which became the Transportation Act of 1958, the

Senate Commerce Committee recommended a study of the complete transpor-
tation situation before a full appraisal of the major problem areas could be
undertaken. This study was to include "policy considerations for the kind and
amount of railroad passenger service necessary to serve the public and provide
for the national defense." The Doyle report which covered this subject and made
some recommendations that have not been implemented, pointed out that railroad
intercity passenger-miles in 1959 amounted to only 3 per cent of the estimated
national total of all public and private carriers.
The proposed legislation, by providing authority to attach certain terms, con-

ditions and modifications pertaining to operations and services, would give the
Interstate Commerce Commission power over matters which are the prerogative
of management. The remedy will not come from granting such power to the
Commission by Congress but with the railroad industry itself which has shown
the ability and imagination to provide improved freight transportation to meet
the needs of shippers in the face of increased competition from other modes.
We agree with the conclusion in a study prepared for The Brookings Institution
in 1959 which said:
"effective passenger service solutions will have to come from the railways. Under
a system of private enterprise, only the roads can initiate the forceful action
necessary for dealing constructively with this situation."
Enactment of S. 1175 or other bills with similar objectives would be inimical

to the long range best interests of the railroads, the public, and railroad em-
ployees and would serve only to delay formulation of a national policy with
respect to intercity railroad passenger service.
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