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WAGE EARNER PLANS UNDER THE BANKRUPTCY ACT

WEDNESDAY, MAY 24, 1967

HOUSE OF REPRESENTATIVES
SUBCOMMITTEE iSTO. 4

OF THE COMMITTEE ON THE JUDICIARY,
TV ashiligton,D.C.

The subcommittee met, pursuant to call, at 10 a.m., in room 21412
Rayburn House Office Building, Hon. Byron G. Rogers (chairman of
the subcommittee) presiding.

Committee members present: Representatives Rogers, Whitener,
Conyers, Jacobs, McClory, Wiggins, and Poff.

Staff members present: Benjamin L. Zelenko, counsel, and Donald
E. Santarelli, associate counsel.
Mr. ROGERS. The committee will now come to order. Today the Sub-

committee on Bankruptcy and Reorganization begins hearings on H.R.
1057 and H.R. 5771, bills that have been introduced by our subcommit-
tee colleague from Virginia, the Honorable Richard H. Poff, and by
another subcommittee colleague, the Honorable Robert McClory, of
Illinois. These are identical bills which would amend the Bankruptcy
Act relative to the use of chapter XIII.
Chapter XIII was enacted into law by Congress as part of the

Chandler Act of 1938. Under chapter XIII an insolvent debtor may
choose to pay out of his future earnings his obligations pursuant to
an extension or composition. Under section 606 of the Act a wage
earner is today defined as "an individual whose principal income is
derived from wages, salary, or commissions."
The chapter XIII procedure permits the debtor to discharge his

debts under judicial supervision without greatly risking the loss of
employment or possessions. The fundamental feature of the operation
of the wage earner plan is that its use is at the option of the debtor. It
is a voluntary alternative to bankruptcy.
The bills before the subcommittee would authorize the bankruptcy

referee to deny bankruptcy relief upon a determination that the peti-
tioning debtor has failed to establish that he cannot obtain "adequate
relief' under chapter XIII. In such circumstances, the bills require
the referee to vacate the order of adjudication and dismiss the proceed-
ings unless the debtor amends his petition to one for a wage earner
plan under chapter XIII.
The proposed legislation has generated much discussion and con-

flicting opinion. The subcommittee has invited representatives of
various groups and organizations which have indicated an interest
to appear and testify.
At this point, the bills, H.R. 1057 and H.R. 5771, the subject of the

hearings, will be placed in the record.
1



2 WAGE EARNER PLANS UNDER THE BANKRUPTCY ACT

(The documents referred to follow:)

[H.R. 1057, 90th Cong., first sess.]

A BILL To amend the Bankruptcy Act with respect to the use of chapter XIII

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 55 ( b) of the Bankruptcy Act
(11 U.S.C. 91 (b) ) is amended to read as follows:

"b. At the first meeting of creditors, the judge or referee shall preside and,
before proceeding with other business, shall, if the bankrupt is a wage earner
within the meaning of subsection (8) of section 607 of this Act, determine whether
the bankrupt has shown that adequate relief cannot be obtained under chapter
XIII of this Act. In the event that the judge or referee shall determine that the
bankrupt has failed to make such a showing, he shall enter an order vacating
the order of adjudication and dismissing the bankruptcy proceedings with notice
to all of the bankrupt's creditors, unless, within such time as the judge or referee
shall fix, the petition be amended to comply with the requirements of chapter
XIII for the filing of a debtor's petition. In the event that the bankrupt is not a
wage earner or shall make such a showing as aforesaid, the judge or referee may
then allow or disallow the claim of creditors there presented, and shall publicly
examine the bankrupt or cause him to be examined, and may permit creditors
to examine him."

[H.R. 5771, 90th Cong., first sess.]

A BILL To amend the Bankruptcy Act with respect to the use of chapter XIII

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That section 55(b) of the Bank-
ruptcy Act (11 U.S.C. 91 (b ) ) is amended to read as follows:
"b. At the first meeting of creditors, the judge or referee shall preside and,

before proceeding with other business, shall, if the bankrupt is a wage earner
within the meaning of subsection (8) of section 607 of this Act, determine whether
the bankrupt has shown that adequate relief cannot be obtained under chapter
XIII of this Act. In the event that the judge or referee shall determine that the
bankrupt has failed to make such a showing, he shall enter an order vacating the
order of adjudication and dismissing the bankruptcy proceedings with notice
to all of the bankrupt's creditors, unless, within such time as the judge or referee
shall fix, the petition be amended to comply with the requirements of chapter
XIII for the filing of a debtor's petition. In the event that the bankrupt is not a
wage earner or shall make such a showing as aforesaid, the judge or referee
may then allow or disallow the claim of creditors there presented, and shall
publicly examine the bankrupt or cause him to be examined, and may permit
creditors to examine him."

We shall first hear from our colleague, the Honorable Richard H.
Poff, sponsor of H.R. 1057.
Mr. Poff has been a Member of Congress for many years, and served

with considerable distinction from the great State of Virginia, and is
an honored member of this subcommittee. We would be pleased and
most happy to hear from you at this time, Mr. Poff.

STATEMENT OF HON. RICHARD H. POT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF VIRGINIA

Mr. Po'. Mr. Chairman and my colleagues on the subcommittee,
first, may I express my sincere appreciation for the kind comments you
have seen fit to make, and to reciprocate them in fullest measure.
Indeed, it has been a number of years, to be precise, now, nearly 15,

and I have so much enjoyed the good fellowship of my colleagues, and
have learned a great deal at their hands, I count myself most for-
tunate indeed.
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The chairman has been gracious in acceding to my request for
hearings on this legislation. As he has indicated, it is indeed contro-
versial.
That fact does not intimidate me. We in Congress are accustomed to

controversy, and here in this anvil of democracy, we will attempt to
hammer out the conflicting views, and see if we can arrive at a con-
clusion which represents the composite judgment of this body, and of
the other body, and if we are successful, hopefully the President will
sign the measure into law.
In the interest of time, Mr. Chairman, I shall not address myself

in full detail to the subject orally. Since we have a number of other
witnesses scheduled today, all of whom are learned in the field, and who
will be able to bring more expertise to bear upon this subject than I,
I will make a brief oral summary of the bill, and ask your permission,
sir, to insert at this point in the record a statement which I have pre-
pared in explanation of the bill.
Mr. ROGERS. We will be most happy to receive that statement, and we

will insert it in the record at this point.
(The document referred to follows:)

STATEMENT OF HON. RICHARD H. POFF, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF VIRGINIA

Consumer bankruptcy in the United States is beginning to assume alarming
proportions. We are witnessing a "Personal Bankruptcy Explosion." Between 1940
and 1966, nonbusiness ,bankruptcies increased from 40,000 to 176,000, a jump of
more than 420%. As a percentage of total bankruptcies, the figures are even more
dramatic. In 1940, the figure was 25%, in 1966, it was 91%. Dollarwise, the loss,
once counted in thousands, now runs into hundreds of millions.

Unquestionably, these statistics have a nexus with the growth of installment
sales. In 1940, consumer credit outstanding was $9.2 billion; today, it is about
$93 billion. That there is a nexus, however, is no indictment of installment sales.
On the contrary. Deferred payments for present enjoyment of goods and services
is, as an institution, a wholesome and healthy product of the American free enter-
prise system. Making it possible for people to use things they otherwise would
have to forego, this institution has facilitated purchases, stimulated production,
inspired the inventive genius, promoted industrial growth, created new jobs
and in general elevated the American standard of living to a plateau mankind
has never known before.
No, it is not the growth of installment sales which deserves the indictment.

The blame for the personal bankruptcy explosion belongs elsewhere. It belongs
not with the institution but with the methodology of the institution. The misuse
and abuse of the system. It belongs, too, with changes that have taken place in
society's attitudes about principles, values and priorities. With these changes,
every echelon of society, material and spiritual, must be concerned.

It is impossible with any degree of precision or finality to inventory and define
all the root causes of the tragedy of consumer bankruptcy. This is because file
consumer is a human being, and human beings are all different. They are moti-
vated differently. They are oriented differently. They are gifted differently. They
are handicapped differently. They live in different environments. They are bene-
ficiaries or victims of different fates. So, in large ,part, we must be content to
deal with surface rather than root causes of this human tragedy.
Even in this limited area, we are likely to fall into the vice of oversimplifica-

tion. Assuming that hazard, I will undertake to outline the dreadful process
which ends in personal bankruptcy. The tragedy is in three acts. The first act
might be entitled "The Consumer Becomes Overextended," the second, "The
Camel's Back Is Broken," and the third, "The Hateful, Fateful Decision is
Made."
In the first act, our hero appears. He is not the villain. If he were, the plot

would be uncomplicated. A villain would be dishonest, unprincipled, ruthless and
unpenitent. He would deceive his friends, incur debts, quit his job, live high, de:
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fault his obligations. Take bankruptcy and, with a disdainful twist of his mus-
tache, slink away and begin to play his role again on another stage.
No, the central player in our little skit is a hero, and for that reason, the plot is

more complicated. Our hero is innocent, honest, proud and well intentioned. He
loves his God, his country and his family, works hard and earnestly tries to pay
his debts. True, he may sometimes be unwise and imprudent. But he means
well.
Then things begin to happen. His son wrecks the car. His wife becomes bed-

fast. A new labor-saving machine takes his time-and-a-half pay. Earnings
drop, bills pile up.
These bills were extraordinary and unexpected. In the meantime, he has been

imprudent. In the full blush of health and wanting the best for his family, he
has• paid cash for the necessities and signed notes for the niceties. Even some
of the necessities were acquired under his new credit card. What has happened
has been largely his fault but not altogether. He and his family have been
reading the newspaper ads and listening to the TV commercials. "A dollar down
and a dollar a week" has a tremendous appeal, particularly for those who
otherwise must deny themselves things others buy for cash. And it sounds so
easy and so safe!
And often it is easy—easy to make the purchase. The merchant, depending

upon large volume turnover, doesn't want to frighten the customer across the
Street to his competitor. Time is money and often he can't afford the time it takes
to analyze the customer's family budget or to obtain a reliable credit investiga-
tion. Then, too, the merchant knows that no matter how hard he tries he cannot
always get accurate information about the customer's other debts and contract
commitments. So, he makes the sale and hopes for the best.
And suddenly and surprisingly, our hero finds himself overloaded with "easy

payments." Then, all the merchants, the cautious merchants who investigated
and the careless merchants who were too busy or too indifferent to investigate,
wake up one morning all in the same sorry bed.

All of which brings us to the second act and "The Camel's Back Is Broken."
Already the beast is carrying a bale of straw, and there are many straws

scattered on the ground. Here again we must remember that the principal player
in this drama is not the villain. If he were a villain, he would need no new straw
to break the camel's back. He would simply hide his physical assets, jump in
his new gold Cadillac beside his chauffeur, ride down to the referee's office and
file his bankruptcy petition.
No, our hero is still holding on. If he happens to live in a State which has

realistic debt collection laws, he may yet save the camel's back. However, these
laws in many States are unrealistic and unwise, from the standpoint of the
creditor as well as the debtor. In some States, the garnishment laws tie up the
debtor's salary or wages for unreasonable periods before he is able to establish
the exemptions to which he is entitled under the law. The delay is sometimes
protracted, especially when the laws require the debtor's employer to file monthly
affidavits in response to garnishment process.
Such laws, theoretically designed to protect creditors' rights, often prejudice

them by tilting the delicate balance between solvency and insolvency. Sometimes,
they are the last straw. If the debtor loves his family ( and our hero does) and
If he is frustrated in establishing the exemptions necessary to feed, clothe and
shelter his family, his anxiety takes him to ,his lawyer's office. And if more than
one creditor descends upon him, his anxiety becomes desperation and his next
stop may be the referee's office.
This brings us to the third and final act. "The Hateful, Fateful Decision Is

Made." Bankruptcy, or something else? Here, we reach the heart and moral of
our three act play. If our hero had played the part of the villain throughout, the
decision would have already been made. If the villain is able to conceal his
misdeeds and if his creditors are unable to prove fraud, his discharge is granted
and the scenario is over. But our hero must decide. Bankruptcy, or something
else?
The difficulty is that too few know that a choice is available. They don't know

there is "something else." Our hero doesn't know anything about the bankruptcy
law. His own lawyer may know something but not everything about the bank-
ruptcy law. Even if he does know about chapter XIII, he may not have had
any previous practice under the chapter, and it's always easier and faster to
follow familiar procedures, particularly if he is unskilled in the intricacies
and complexities of family finance. Then, too, some of his creditors who do
know something about chapter XIII don't like what they know.
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Unhappily, a few creditors actually prefer that the debtor take straight
bankruptcy. Knowing that the debtor with a discharge in his pocket is ineligible
for straight bankruptcy again for another 6 years, they actively seek him out
and urge new credit upon him. But happily, such creditors are a miniscule
minority. The overwhelming majority of creditors, like most debtors, are honest
and humane.

Altogether too many events and circumstances conspire to discourage recourse
to chapter XIII. This is a great pity. A pity for the creditors and a pity for the
debtor. Added to the bankruptcy statute in 1938, the chapter permits the debtor
to avoid the stigmatic consequences of bankruptcy by paying his debts out of
future earnings. With the consent of a majority of his creditors in number and
amount, he can make regular deposits with the trustee who applies the money
to payments of all debts over a three year period.
A chapter XIII proceeding offers the debtor a host of benefits, the nature and

extent of which are known to few lawyers and practically none of their clients.
Let me list some of them.

(1) The so-called "wage-earner's plan" suffers from a misnomer. Its benefits
are available to the salaried employee as well as the wage earner.
(2) Every exemption available to the debtor in straight bankruptcy is

available to him under chapter XIII proceedings.
(3) Any contract into which the debtor has been enticed by fraud or mis-

representation to enter can be either reformed or annulled.
(4) In proper cases, interest and finance charges or unsecured creditors'

claims can be reduced or eliminated.
(5) Certain types executory contracts may be revised or rejected.
(6) During the dependency of the proceedings, collection suits, garnish-

ment process and involuntary bankruptcy petitions can be suspended.
(7) Even after the plan has been approved and put into operation, deposits

required of the debtor under the plan can be reduced in amount or time can be
extended if the debtor later experiences unforeseen hardships.
(8) At any time during the proceeding, if it becomes apparent that the

debtor cannot in fact meet the requirements imposed upon him under the
plan, the referee can restore the debtor's right to pursue 'straight bankruptcy.
(9) Finally, at the end of the three year period, if the referee is convinced

that the debtor made a good faith effort to abide by the plan, he can grant him
a discharge even though the debtor may not have completed all of the
payments.
In summary, it is fair to say that the debtor loses none of his rights and gains

many benefits by pursuing the procedures of chapter XIII.
The advantages to creditors are equally attractive. True, some creditors,

especially those who are unfamiliar with chapter XIII, are reluctant to con-
sent to a plan which suspends their collection rights and defers the maturity of
their claims for a three year period. They fail to take into account the single
alternative, and that alternative is straight bankruptcy and discharge of part
or all of their claims. Most consumer bankruptcies are no-asset cases.

Those who authored chapter XIII back in 1938 had great hopes for it. Their
hopes were not in vain. Today, in some judicial districts, the large majority of
all consumer petitions are chapter XIII filings. In 1964, for example, 88.4% of all
employee cases in the Southern District of Alabama were in that category. In
the Eastern District of Arkansas, the figure was 71.5%, and in the Southern
District of Georgia, 73.5%. Indeed, in 9 judicial districts, the figure was more
than 50%.
However, the authors' hopes have not all materialized. Far from it. In only 29

judicial districts did chapter XIII petitions represent more than 15% of total
employee filings, and in 10 districts, the figure was less than 1%. The national
average in 1964 was only 19%.

Notwithstanding these rather bleak statistics, the basic merit of the wage-
earner plan is reflected in the fact that this program that year kept thousands of
honest debtors out of the roll call of bankrupts and returned some $8 million to
patient, sympathetic creditors.
It is, I repeat, a great pity that chapter XIII is so little used. In recent years,

four great universities have conducted exhaustive research in this field. Their
conclusions, while not statistically unanimous, are remarkably identical. They
agree that from 25 to 50 percent of salaried or wage employees who petition
bankruptcy courts for a straight discharge could, under proper chapter XIII
plans, pay their debts out of future earnings without undue family hardship.
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One example illustrates the point. In Michigan, a single man with no dependents
earning $5,500 a year filed a petition in bankruptcy. He had one secured creditor
with a claim of $320 and several unsecured creditors whose claims totaled
$556.63. After claiming all available exemptions, he could have paid all of
his debts over a three year period by depositing with a trustee $3.60 per week.
For the sake of the creditor, for the sake of the debtor and for the sake of

the Nation's economy, something should be done to stimulate greater utilization
of chapter XIII. This I have tried to do. As a member of the Bankruptcy Sub-
committee of the Committee on the Judiciary, I have introduced a bill num-
bered H.R. 1057. I hasten to add that I have no patent on the bill. It has been
introduced in identical or similar form in earlier Congresses. However, I love
my adopted child as much as the natural parent.
This legislation is addressed to section 55(b) of the Bankruptcy Act. At the

first meeting of creditors after the order of adjudication has been entered. The
judge or referee is required to determine whether the bankrupt has shown
that adequate relief cannot be obtained under chapter XIII. If not, he will
enter an order vacating the order of adjudication unless the bankrupt files a
chapter XIII petition.

It will be seen that this amendment does not impair the debtor's right to file
a bankruptcy petition. Neither does it affect his right to a discharge. Neces-
sarily, the burden of proof is upon the debtor; only he has access to the evidence
bearing upon his ability to pay his debts out of future earnings. As to whether
the burden of proof has been borne, the decision rests, not with the creditors, but
with the court. And the court's discretion would not be absolute. The Judicial
Conference, which has already written certain guidelines for the administration
of chapter XIII proceedings, would be expected to lay down rules and formulae
to guide the court and protect the prostrate debtor. Only when the court finds
that the debtor's prospective income is sufficient to meet future family needs and
amortize his debts over the three year period would his right to proceed in
straight bankruptcy be suspended.

This seems eminently sound and reasonable to me. Its very flexibility is its
chief virtue. The simplicity of its mechanics helps to educate consumers, creditors
and lawyers to the availability of a workable alternative to bankruptcy. One
would think that this bill would sell itself. But not so. Some oppose it.
Some of the criticisms are a little difficult to understand. It has been said that

this bill would create new and insurmountable administrative burdens which the
referees in bankruptcy could not carry. If this criticism had substance, then
referees could be expected to oppose it. My judgment is that most referees are
dedicated public servants who will welcome this proposal, and whatever addi-
tional burdens might be involved they will be glad to carry. Certainly, no one has
proved otherw§e.
Another criticism aimed at this legislation is that it would undermine the

original social purpose and violate the spirit of the bankruptcy laws by convert-
ing a voluntary procedure into an involuntary procedure. Some have even hinted
that it is unconstitutional. Let us examine this criticism in its several parts.

Article 1, section 8, clause 4 of the Constitution reads in pertinent part: "The
Congress shall have power . . . to establish . . . uniform laws on the subject of
bankruptcy throughout the United States."
Under this language, Congress clearly has the power to impose such terms.

Limitations and conditions on the right to pursue bankruptcy as it may consider
fair to all.
What the purpose and spirit of the bankruptcy laws were intended to be might

vary from author to author. In 1898 when our basic Bankruptcy Act was enacted.
our American system of consumer credit had not yet been born. However, one of
the principal authors of the Chandler amendments, Professor James McLachlan,
Hastings College of Law, has written a compelling defense of the principle of
legislation similar to H.R. 1057.

It is a trifle misleading to say that this bill would make involuntary what is
now voluntary. It is more precise to say that the petitioner's right to proceed in
straight bankruptcy would be postponed pending inquiry into his present and
prospective financial situation. If the debtor shows that his debts are too great
and his income is too small to meet deposit requirements without undue family
hardship, then his choice to pursue straight bankruptcy is immediately restored.
Even after the plan has been put into effect, that same choice remains available
to him.
There may be other criticisms. There always are whenever change is ventured.

But the change I propose here is neither revolutionary nor radical and the
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criticism should not be reactionary. What I propose is in the enlightened best
interests of all. True, in our little three-act drama of consumer bankruptcy, H.R.
1057 will frustrate the villain; but, equally important, it will illuminate- the
existence of chapter XIII and point our honest hero and his attorney down the
avenue of hope, rehabilitation and self-respect.

Mr. ROGERS. Proceed in your own manner.
Mr. POFF. I thank the chairman. As the chairman has already care-

fully explained, chapter XIII was added to the bankruptcy law in
1938 as a part of the Chandler amendment. It was designed, as he has
said, to afford the hard-pressed debtor the opportunity to pay his
accumulated debts over a 3-year period, out of the future earnings.
At the time chapter XIII was enacted, it was felt it would be one

of the more humane alternatives available to the debtor and would
serve a useful function in rehabilitating the bankrupt, and restoring
him to a useful posture in the Nation's economy, making it possible
for him to become once again a taxpaying citizen.
The prospects were not entirely realized in practice. Strangely, some

districts used chapter XIII proceedings more than others. Just in order
to dramatize what I mean, Mr. Chairman, I understand that in 1964,
some 88.4 percent of all employee cases filed in the southern district
of Alabama were in the chapter XIII category.
In the eastern district of Arkansas, the figure was 711/2 percent, and

in the southern district of Georgia, 731/2 percent. In the Nation at
large, for nine judicial districts, the figure was in excess of 50 percent.
On the other hand, in some 29 judicial districts, chapter XIII peti-

tions represented no more than 15 percent.
The national average that year, 1964, was only 19 percent. It is im-

possible, of course, to rationalize fully the divergence of statistics.
Why chapter XIII would be used so much in one district and so little
in another is something not clearly understood by the profession, or
by the Congress.
However, one explanation is that the procedures of chapter XIII

are so little known cerainly to debtors, and unfortunately, to much of
the bar at large. Then, too, the procedures of chapter XIII sometimes
involve somewhat more complexity in practice than a straight bank-
ruptcy proceeding.
In any event, there is a large disparity in the statistics, and possibly

this is attributable, at least in part, to the fact that chapter XIII is
so little known.
Now to speak to the bill itself, the legislation is addressed to section

55(b) of the Bankruptcy Act. At the first meeting of the creditors after
the order of adjudication has been entered, the judge or referee is
required to determine whether the bankrupt has shown that adequate
relief cannot be obtained under chapter XIII.
If not, he will enter an order vacating the order of adjudication

unless the bankrupt files a chapter XIII petition.
Now it will be seen, Mr. Chairman, that this amendment does not

impair the debtor's right to file a bankruptcy petition, initially, nor
does it deny his right to a discharge, ultimately. Necessarily, the burden
of proof rests upon the debtor, because only he has access to the evi-
dence bearing upon his ability to pay his debts out of future earnings.
Now as to whether that burden of proof has been borne, the decision

rests, and I think it is important to emphasize, the decision 'vas not
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with the creditors; it rests, rather, with the court, and the court's dis-
cretion itself will not be absolute.
The judicial conference, which has already written certain guide-

lines for the administration of chapter XIII proceedings, would be
expected to lay down rules and formulas to guide the courts and
protect the prostrate debtor, and only when the court finds that the
debtor's prospective income is sufficient to met future family needs
and amortize his debts over the 3-year period would his right to pro-
ceed in straight bankruptcy be suspended.
Mr. Chairman, I think it is fair to say that procedures under chapter

XIII afford the debtor all those rights, exemptions and safeguards
he would otherwise enjoy under the Bankruptcy Act, and in addition
thereto, vest in him opportunities which other parts of the Bankruptcy
Act would not give him.
What is available to him is the opportunity to come to know that

there is such a thing as chapter XIII. That opportunity exists today
only if the attorney he chooses is knowledgeable in the field of chapter
XIII proceedings, and when the referee encourages the use of those
proceedings.
Mr. Chairman, the bill I have introduced this year, 1057, is identical

to bills which have been introduced in the past. One of these was H.R.
297, introduced in the 89th Congress, by request, I understand, by our
distinguished chairman of the full committe, the Honorable Emanuel
Celler, of New York.
I do not choose, Mr. Chairman, unless you care to interrogate me,

to go further into the details of the legislation at this point, in order
that hopefully, we may conclude evidence today.
Mr. McaoRY. Will the gentleman yield?
Mr. Po'. I will be glad to yield to my colleague.
Mr. MCCLORY. I thank the gentleman for yielding, and I just want

to add this comment. I am proud to support this legation, and to rec-
oo-nize the leadership of the gentleman from Virginia in sponsoring
this measure. I think that it should contribute a great deal toward rec-
oo-nizing in this Nation individual responsibility, and recognizing that
the bankruptcy laws are there for the purpose of provding a solution
to those who are without the means to defray their obligations, but at
the same time, they are not there for the purpose of lowering- any indi-
vidual responsibility for any overt desire to disregard their lawful
obligations that they have the capacity to meet, and I am proud to
associate myself in support of this legislation with the gentleman from
Virginia, and compliment him on taking a leading role in presenting
this measure to the committee.
Mr. POFF. I thank my distinguished colleague, and in conclusion,

Mr. Chairman, in order that we may proceed, may I say that the lan-
guage of the bill as it now appears confines itself to the wage earner,
salary earner type petitioner.
I am prepared, if the subcommitte feels it wise to do so, to offer an

amendment to the bill addressed to chapter XIII itself, which would
alter the definition of the words to make the reach of this legislation
cover all natural persons who file petitions.
Mr. ROGERS. Thank you, Mr. Poff. As you point out, we are trying

to hear many important witnesses this morning, and the only thing
that I may suggest is that we would like in the future to adequately

a
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discuss part of your bill, particularly lines 8 and 9, where it says, "de-
termine whether the bankrupt has shown that adequate relief cannot
be obtained under chapter XIII of this Act."
That is, we will want to discus what that means as to adequate relief

in the future. However, we shall now proceed with the witnesses before
us. As we all know, the Administrative Office of the U.S. Courts
has a Bankruptcy Division, and we have invited Mr. Royal E.
Jackson, Chief of that Bankruptcy Division, to be present, but unfor-
tunately he cannot be present, and has submitted a statement, which I
will place in the record at this point.
(The document referred to follows:)

STATEMENT OF ROYAL E. JACKSON, CHIEF OF THE BANKRUPTCY DIVISION',
ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Mr. Chairman, I am Royal E. Jackson, Chief of the Bankruptcy Division of the
Administrative Office of the United States Courts. I have been a member of the
staff of the Administrative Office of the United States Courts since February
1940 and have served in the Bankruptcy Division since the fall of 1946. I was
appointed Chief of the Division in July 1964.
I speak in opposition to H.R. 1057 which would require the so-called consumer

bankrupt, a person whose principal income is derived from wages, salary or com-
missions, to make an affirmative showing that adequate relief cannot be obtained
under Chapter XIII before he can avail himself of the relief provided in an or-
dinary bankruptcy proceeding which is available to all other persons. The bill
would impose upon the bankruptcy court the duty of determining at the first
meeting of creditors whether the bankrupt has made a showing that adequate
relief cannot be obtained under a Wage Earner's Plan. If the court determines
that the bankrupt has failed to make such a showing the court must dismiss the
case with notice to the creditors, thus denying the relief sought, unless within
the time fixed by the court the bankrupt amends his petition to comply with the
requirements for filing a debtor's petition under Chapter XIII.
H.R. 1057 is identical to H.R. 292, 89th Congress. H.R. 292 was considered at

considerable length by the Bankruptcy Committee of the Judicial Conference of
the United States at its meeting on February 15, 1965. The Bankruptcy Commit-
tee of the Judicial Conference is composed of the following judges:

Honorable Oliver D. Hamlin. Jr., Senior Circuit Judge, Ninth Circuit, San
Francisco, California. Chairman
Honorable Bailey Aldrich, Chief Judge, First Circuit, Boston Massachusetts
Honorable Phillip Forman Senior Circuit Judge Third Circuit Trenton New

Jersey
Honorable Seybourne H. Lynne, Chief Judge, Northern District of Ala-

bama. Birmingham
Honorable Edward Weinfeld, U.S. District Judge, Southern District of

New York, New York City
Honorable Wesley E. Brown, U.S. District Judge, District of Kansas,

Wichita
Honorable Hubert L. Will. U.S. District Judge, Northern District of Illi-

nois, Chicago

The Committee had the benefit of the views of District Judges Lynne and
Brown, both of whom have thousands of wage earner proceedings in their courts.
Both judges made a special study of the proposals contained in the bill. In this
connection, it should be noted that District Judge Brown, who has been invited to
testify at this hearing, served as a referee in ,bankruptcy in his district for a
period of four years prior to his appointment as a district judge in April of 1962.
The Bankruptcy Committee concluded that, while a great many bankruptcycases can and should be administered as wage earner proceedings, the proposalsin the bill were discriminatory in that they single out a low income group who

would be compelled to pay debts in full, while other petitioners, not wage earners,would still be privileged to obtain the relief the Congress intended to give
insolvent debtors under the Bankruptcy Act, and have all the benefits of
discharge of debts. The Committee feels that in this respect H. R. 292 and the
successor bill, H. R. 1057, now under consideration, would be "class legislation."
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The Committee also believed that it would be manifestly unfair to compel the
debtor to accept a plan under Chapter XIII without equal compulsion upon the
secured creditors to accept the same plan.

Referees who have extensive experience with the Wage Earner Plan are
aware of the great difficulty encountered with debtors who have an earnest
desire to pay all their debts in full and voluntarily file Wage Earners' Plans.
Many of them fall by the wayside and for one reason or another fail or are
unable to live up to the conditions of the plan for a period of three years
or so. Ordinarily the courts do not consider a Wage Earners' Plan feasible
unless the debtor can pay all creditors within a period of about three years.
With this in mind the Committee foresaw great difficulty in forcing a debtor
to propose a feasible plan and equally as much difficulty in coercing its execu-
tion. Experience shows that in voluntary Chapter XIII cases many debtors
chaitge employment, move out of the court's jurisdiction, default in payments
under the plan, or incur additional debts despite the court's admonition to
the contrary. These problems would likely be multiplied manyfold in dealing
with a recalcitrant debtor.
In view of these important considerations the Committee recommended that

the Judicial Conference disapprove H. R. 292 and this action applies as well
to the identical bill, H. R. 1057 now under consideration.
The Judicial Conference approved the Committee's recommendation at its

March 1965 session and in its report stated:

S. 613 and H.R. 292, 89th Congress, entirely different bills, contain pro-
visions which would change the wage earner proceeding under Chapter

XIII from an entirely voluntary proceeding to a compulsory proceeding

under certain circumstances. While it is recognized that many straight

bankruptcy cases can and should be administered as wage earner pro-

ceedings, it was the view of the Committee that the proposals contained

in these bills are discriminatory in singling out a low-income group that

would be compelled under Chapter XIII to pay their debts in full. Other

petitioners, not wage earners, could still avail themselves of straight bank-

ruptcy proceedings and the benefits arising out of a discharge of debts.

Moreover, it seemed unfair to the Committee to compel a debtor to accept

a plan under Chapter XIII without equal compulsion upon secured credi-

tors to accept the same plan. Upon recommendation of the Committee,

the Conference voted to disapprove S. 613 and H.R. 292.

There are a number of practical aspects to the proposals in H. R. 1057 that

should be considered in connection with the day to day administration of

wage earner proceedings in •the courts. The proposals would have the effect

of denying some debtors entirely the relief that is provided in the Act for

other debtors who are not wage earners. The proposals, if enacted, will not

likely produce many more successful Chapter XIII cases. Nothing in the bill

would make Chapter XIII more attractive. Moreover, human nature being

what it is, people resent being coerced into anything. A personal preference

cannot be legislated.
The proposed legislation provides no objective standard by which a referee

in bankruptcy can determine what is "adequate relief." Some referees may

have high standards as to "adequate relief" and require few cases to proceed

as Chapter XIII cases. Other referees may take a more liberal view. A peti-

tioner's chance of remaining in straight bankruptcy may depend on the forum

selected. It would be necessary, of course, for the court to consider the relation-

ship between the debtor's earning capacity, his family support obligations and

the total of debts owed. If the debtor is determined to have the benefits of

straight bankruptcy as other debtors who are not wage earners do, he can easily

arrange to do one of two things: (1) incur more debts, not a difficult matter

today; or (2) reduce his earning capacity by quitting his extra job if he is

"moonlighting", or quit working altogether until his case is concluded.

These are practical everyday considerations and its seems conceivable that

H.R. 1057, if enacted, could in the long run increase creditors' losses rather than

decrease them. Assuming that a debtor can be coerced by the court into filing an

"adequate plan" the trustee would he unable to force its execution. The trustee

who is to collect debtors' payments and make periodic payments to creditors.

even with the court's backing, could not enforce compliance with a Wage

Earner's Plan against a determined non-compliant debtor. In voluntary Chapter
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XIII cases the courts are not always successful in preventing the debtor from
incurring additional debts during the pendency of the case. The courts would
doubtless be even less successful in dealing with the recalcitrant debtor who
really could not be prevented from going on a "credit binge" to frustrate the
trustee and the court. There are many ways available to debtors and to lawyers
who counsel them to sidestep coercion. I say this because it is the considered
judgment of many of our referees who have had extensive 'experience with the
administration of wage earner cases.
I do not mean to imply that the voluntary wage earner proceeding is not a good

relief provision of the Act. The Judicial Conference of the United States has
on several occasions urged the greater use of Chapter XIII in appropriate cases.
In reporting to the Judicial Conference at the March 1958 session, the Bank-
ruptcy Committee of the Conference stated "The Committee believes that a
procedure by which a debtor, financially involved and unable to meet his debts
as they mature, works out his involvement and pays his debts in full over a
period of time, is good for his creditors and good for him." The Committee,
however, had in mind a voluntary proceeding in which the debtor had an earnest
desire to pay his debts and was not so hopelessly insolvent that a plan of arrange-
ment could not be judicially determined as feasible.
Reports to the Administrative Office from referees in bankruptcy indicate

that approximately one-third of the Wage Earner Plans now being filed fail
of successful completion. In the fiscal year 1966, 28,261 wage earners' cases were
filed. In that year 10,529 cases were successfully completed with total payments
to creditors of $18,826,318. In 1966 fiscal year, 132,038 petitions were filed by
employees who sought straight bankruptcy relief. Referees advise us that about
one-third of these cases involved persons whose earnings might have enabled
them to propose feasible plans of arrangement under Chapter XIII. If this
one-third of the employee-petitioners, or approximately 44,000, had elected to
use Chapter XIII volutarily and two-thirds of that number had reached suc-
,cessful completion, according to present experience there would have been an
additional 28,000 or 29,000 Chapter XIII cases filed with perhaps double the
payments to creditors, or about 36 to 40 million dollars instead of 18 million
dollars. I must emphasize, however, that these projections are based on the
premise that the debtors be voluntary. I am sure that no such performance
-can be expected of involutary debtors.
The Wage Earner's Plan as presently on the statute books depends on volun-

tary compliance by the debtor for its effectiveness. The debtor must file the
Petition, draft and submit the plan and make the payments called for under
the plan. Chapter XIII was designed to be a voluntary proceeding and many
of its provisions require the cooperation of the debtor. Many of its provisions
are flexible and are designed to give the debtor an incentive to prepare for
future budgeting so that he can be in some measure rehabilitated financially.
An involuntary Chapter XIII proceeding would very likely be looked upon by
the debtor as a punishment and all incentive to reform his spending habits
would be destroyed.
We feel that H.R. 1057 will not improve judicial administration and will not

improve the lot of the wage earner. Moreover, if enacted it seems likely that
it may increase creditor losses rather than decrease them.

Mr. POFF. Mr. Chairman, may I inquire if a copy of that state-
ment is available?
Mr. ROGERS. Yes; every member has one, and if not, we will make it

available. Now the first two witnesses, as I understand, would like to
appear and testify together, and they represent the American Bankers
Association. Mr. John L. Gibson, chairman, installment credit corn-
mittee and vice president of the Republic National Bank of Dallas,
Texas, and Mr. Curtis Kendall, vice president of the Birmingham
Trust National Bank, Birmingham, Alabama.
Are both witnesses present? Would you come forward, please?
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STATEMENT OF JOHN L. GIBSON, VICE PRESIDENT, REPUBLIC
NATIONAL BANK OF DALLAS, TEX., AND CURTIS KENDALL, VICE
PRESIDENT, BIRMINGHAM TRUST NATIONAL BANK, BIRMING-
HAM, ALA., ON BEHALF OF THE AMERICAN BANKERS ASSOCIA-
TION

Mr. GIBSON. Mr. Chairman and gentlemen, my name is John L.
Gibson, and I am senior vice president of the Republic National Bank
of Dallas, Tex.
It is my responsibility to supervise the installment credit department

of that bank and I have been engaged in banking or finance business
since 1927.

Prior to my association with this bank, I was in the consumer finance
business with GMAC and Universal Credit Co., which is now Uni-
versal CIT.
I appear before you today in a dual role, as an operator of an

installment loan department of substantial size and as chairman of the
installment credit committee of the American Bankers Association.
The American Bankers Association represents some 14,000 banks

throughout the country who are active in providing credit facilities
and services at a reasonable cost to the average man in the street. These
banks hold between 30 and 35 million active installment loan accounts,
with a total dollar investment of some $32 billion. This dollar invest-
ment is approximately double. that of the nearest competitive group.
Installment bankers have been acutely aware of the increasing prob-

lem represented by personal or wage earner bankruptcies. We consider
it most unfortunate that the provisions of chapter XIII of the Bank-
ruptcy Act are not utilized to a far greater degree nationally than is
presently the case.
Years of experience have convinced us the vast majority of people

want to honor their obligations. They should be encouraged to accept
responsibility, develop pride of accomplishment, and regain their self-
esteem.
The greater use of chapter XIII facilities provides a self-respecting

means of accomplishing the financial rehabilitation of a very large
percentage of the wage earner bankrupts.
The authority that is proposed to be granted to the referee in bank-

ruptcy by H.R. 1057 will be of considerable help in enabling the referee
to identify those bankrupts and indeed could clear up their financial
obligations if granted the privilege of some additional time to repay.
For these reasons the American Bankers Association through its

installment credit committee heartily .endorses H.R. 1057 and strongly
recommends its passage.
As mentioned earlier, my bank is in Texas and we happen to be one

of the States that is relatively untroubled by this problem of wage
earner bankruptcies. However, I have with me a long-time friend and
close associate who is an experienced installment credit man.
His particular value as a witness for the American Bankers Associa-

tion rests not only in his personal capabilities and long experience in
the field, but also in the fact that he has worked for many years in
banks in Mobile and Birmingham, Ala.
As you know, Alabama is a State which has had an abundance of

opportunity to work on chapter XIII in bankruptcies. Birmingham
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is the city that has become the showcase for experience in the practical
application of chapter XIII activities in personal bankruptcies.
His name is Curtis Kendall, senior vice president of the Birmingham

Trust National Bank of Birmingham, Ala. He is extremely well quali-
fied to discuss our endorsement of House bill 1057 from a very practical
viewpoint. He has had considerable experience in the subject area and
is far better qualified to discuss our endorsement of H.R. 1057 from
a practical viewpoint.
Mr. Kendall.
Mr. ROGERS. Proceed, Mr. Kendall, in your own manner, and when

you have finished, we will ask questions of both Mr. Gibson and
yourself.
Proceed, Mr. Kendall.
Mr. KENDALL. Mr. Chairman, gentlemen, my name is Curtis Ken-

dall. I am senior vice president of the Birmingham Trust National
Bank of Birmingham, Ala., and I am testifying on behalf of. the
American Bankers Association.
Banks, of course, are deeply involved in the health of consumer

credit as the holders of some 43 percent of the estimated $73 billion now
outstanding. Banks extend consumer credit principally through two
channels—the direct installment loan to the individual and the pur-
chase of the installment sales contract from the dealer in goods and
services.
Of course, the direct installment loans are made both on a secured

and unsecured basis.
In most cases, the extension of consumer installment credit creates

the financial vehicle by which goods and services flow to the consumer,
enabling him to maintain his standard of living, and enabling- business

• and industry to prosper. Any erosion of the individual's willingness
and ability to pay his obligation is of concern to both bankers and the

• business communities they serve.
The high rate of personal bankruptcies, prevalent in my State over

a period of years, particularly in the great steel centers, led to the
early use of the debtor's court and wage earner plans under chapter
XIII.
Thus long ago, necessity forced the cooperation of industry, labor,

civic leaders,, banks, the bar and the Federal judiciary in our area to
seek an alternate course to straight personal bankruptcy where
available.
Chapter XIII, implemented by the machinery of the debtor's court,

has proven effective for many years in dealing with those cases that
come before it. The debtor's court has become a respected institution.
Cases* of both financial and personal rehabilitation are legion.
It furnishes those who have both the ability and willingness to pay

their debts out of future earnings an opportunity to do so under con-
ditions conducive to preservation of self-respect and without the
stigma attached to straight bankruptcy.
Some appraisal of the effectiveness of the debtor's court and chapter

XIII machinery can be (rained from the fact that in Jefferson County
alone, comprising a metropolitan area of approximately 700,000 peo-
ple, rrore than $4 million is being paid to creditors annually, very little
of which would be realized under straight bankruptcy.

85-771-67 2
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It might be said that any other area plagued by personal bank-
ruptcies has the same opportunity to make chapter XIII the effective
instrument that it is in Alabama.
The facts are that of the total personal bankruptcies filed in my

State for the fiscal year ending June 30, 1966, 79 percent were chapter
XIII petitions; while for the entire 50 States only 16 percent of per-
sonal petitions were filed under chapter XIII.
It might also be noted that Alabama, particularly in the Birmingham

area, has been working at this problem since 1933. And more particu-
larly, since 1938, with the passage of the Chandler Act.
But nationwide, the percentage of chapter XIII petitions to total

personal bankruptcy petitions has been dropping steadily for the past
10 years, with the exception of 1965, when there was a slight increase.
In the meantime, total personal bankruptcies continue to rise. Also

we are witnessing a rapidly increasing number of people who are en-
tering straight bankruptcy with comparatively small debts and a good
job—displaying every evidence of ability to pay all their debts out of
future earnings if provided a realistic plan and legal protection while
,doing so.

It is believed that one key to the situation is to encourage widespread
use of chapter XIII and the debtor's court procedure where applicable.
This appears to be the principal objective of H.R. 1057..
Under the present Bankruptcy Act, the referee has no authority

to deny the petition of a debtor who files in straight bankruptcy, even
though it appears that the debtor could pay his debts out of the future
earnings over a period of time without undue burden.
Under the amendment proposed by H.R. 1057, the court would be

given the discretionary authority to deny the voluntary straight bank-
ruptcy petition of a wage earner who fails to show that adequate relief
cannot be obtained in a chapter XIII wage earner plan.
Thus, under H.R. 1057, the debtor who files a straight bankruptcy

petition must be able to prove then to the satisfaction of the referee
that he cannot obtain relief under chapter XIII wage earner plan. For
example, his debt may be so heavy that it would be impossible to liqui-
clate it within the allotted time limit.

If for this or any other reason the debtor, in the opinion of the
referee, could not qualify for the wage earner plan, then his right to
obtain relief under straight bankruptcy would still remain available
to him
In essence H.R. 1057 would provide that before the debtor could

take the "last resort" step into straight bankruptcy, he would be re-
quired to explore the possibilities and benefits of the wage earner plan,
this exploration to take place under an impartial and professionally
qualified referee.
The thinking behind this proposed bill appears to be of a twofold

nature:
First: That those who are really able to pay their debts out of

future earnings within a reasonable time and without undue hardship
should be encouraged to do so.

Second: That those who sincerely desire to pay their debts are en-
titled to a legally sanctioned and workable plan, impartial advice and
financial guidance, as opposed to tossing in the sponge of a personal
financial failure and receiving the inevitable black eye under straight
bankruptcy.
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Chapter XIII, with its wage earner plan and debtor's court, was
designed to provide for such situations. However, in spite of the out-
standing success of the plan in a few such areas and as my own, its use
throughout the country has not been as widespread as was anticipated
nor has the availability of the wage earner plan prevented the rapid in-
crease in straight personal bankruptcy on a national scale.
All this indicates that we must continue to probe for further solu-

tions to this problem.
The reasons for the choice of straight bankruptcy over debtor's

plans are no doubt varied and quite complex. However, one reason
appears rather obvious. Under our present system we have made it both
easier and cheaper for the individual to take straight bankruptcy.
The processing of a straight bankruptcy petition requires less legal

work and infinitely less clerical work on the part of the attorney's
office and that of the court.
During the period a chapter XIII wage earner plan is in effect, the

bankruptcy court will assist the debtor in carrying out a plan for the
application of future earnings to pay his debts in an orderly fashion,
while at the same time protecting a debtor from garnishment of wages,
repossession, and certain other judicial actions.
Wage earner plans under chapter XIII are also sufficiently flexible

to allow the bankruptcy court to suspend or reduce payments by the
debtor in case of an emergency or other unforeseen occurrences that
affect the debtor's ability to make his required payments.
Also during the time chapter XIII is in effect, a debtor's purchases

of necessity would be supervised so as to avoid any future accumula-
tion of debt.
H.R. 1057 would in no way alter chapter XIII as presently drawn

but would encourage its use where it appears to the referee that a wage
earner debtor could pay his obligations out of future earnings without
incurring any undue hardships.
A few typical examples taken from the active files of the debtor's

court of our district will serve to illustrate its effectiveness in dealing
with specific cases:

CASE NUMBER 1

Occupation: Railroad Switchman.
Salary: $520 a month.
Date of Petition: August 1964.
Total Debt: $3,927.
Court Ordered Payment of: $130 a month.
Paid out in 31 months. No balance now.

CASE NUMBER 2

Occupation: Semi-skilled labor-steel mill.
Salary: $508 a month.
Date of Petition: October 1965.
Total Debt: $4,104.
Court Ordered Payment of: $160 a month.
Present Balance of Debt: $138 as of 5/67.

CASE NUMBER 3

Occupation: Bus Driver—Transit System.
Salary: $360 a month.
Date of Petition: September 1963.
Total Debt: $3,024.
Court Ordered Payment of: $84 a month.
Paid out in 36 months.
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To summarize, it is believed that a far more widespread use for
chapter 13 implemented by wage earner plans and supervised by the
court, will be beneficial to the debtor, the creditors, and to society; and
that the most effective way to achieve this is to give the court the
discretionary 7 authority provided in H.R. 1057.
The American Banker's Association strongly endorses the principles

set forth in H.R. 1057.
Thank you.
Mr. ROGERS. Thank you, Mr. Kendall. We appreciate your state-

ment and that of your colleague, Mr. Gibson. There are a few questions
I am sure that the members of the committee would like to ask you,
to clarify your thinking in regard to this proposal.
As you know, and as outlined in your statement, H.R. 1057 applies

only to wage earners, as defined in the Bankruptcy Act.
Do you think that his bill should be extended to other people like

lawyers, doctors, and other professionals? Why do you think that it
should be confined only to wage earners?
Mr. KENDALL. Without having seen Congressman Poff's proposed

amendment, as I understand it, he would be agreeable to an amend-
ment that would widen this to include all personal bankruptcies. I
would certainly be in favor of that.
Mr. ROGERS. This is, to all personal bankruptices. Instead of only

to wage earners. But what about corporate debtors?
Mr. KENDALL. Corporate debtors 
Mr. ROGERS. Yes, they are dealt with under other chapters of the Act.
Mr. KENDALL. Corporate credit is extended on an entirely different

basis from consumer credit.
Mr. ROGERS. Yes.
Mr. KENDALL. Consumer credit is extended -primarily not on a man's

net worth, but on his ability to pay out of earnings, present and future,
mostly future. Therefore sir, the solution to the consumer's problem
would seem to lie:in the field of helping him get back into adjustment,
in the ratio of his earnings to his commitments, whereas we extend'
credit to businesses primarily on the balance sheet concept. If a busi-
ness does not have a substantial net worth, it will not get certain types:
of credit, and we anticipate that our loan to business may well have to
be paid, in many instances, out of the sales of assets.
In the consumer field that is a secondary consideration. We are,

primarily concerned with his income producing ability in the future.
Therefore, I think you have a totally different set of circumstances
in the two cases.
Mr. ROGERS. Do you have an opinion to offer on that, Mr. Gibson?
Mr. GIBSON. I was of the opinion, Mr. Chairman, that the chapter

XI covered the corporate end of this, and therefore, this was going to
be confined primarily to the wage earner, the salaried people.
Mr. ROGERS. But you would have no objection to extending it to

everyone except corporate debtors? That is, professionals and self-
employed persons; not just confining it to wage earners alone?
Mr. GrssoN. I would be agreeable.
Mr. ROGERS. Yes. Well, now, Mr. Kendall, as you know, MR. 1057

says, quoting from line 9 or 10, on page 1:
In the event that the judge or referee shall determine that the bankrupt has

failed to make such a showing, he shall enter an order vacating the order of
adjudication, and dismissing the bankrupt proceedings with notice to all credi-
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tors, unless within such time as the judge or referee shall fix, the petition be
amended to comply with Chapter XIII of the filing of the debtor's petition.

My question is, what proof will the debtor or the bankrupt have to
present in order to establish his inability to get adequate relief under
chapter XIII?
Mr. KENDALL. Well, one instance comes to mind. If his debts have

gotten so greatly out of line that his income, or that portion of his
income which could be allotted to debt payment would take him a
great number of years, then he could not get relief under chapter XIII,
as it is now organized.
But if he can get relief under—within a reasonable time, I believe

it is 36 months in most instances that they use now, relate his income,
and that portion of his income that is available for debt reduction,
you would relate that to the time limit set by the court, I would think.
Mr. ROGERS. Well now, wouldn't that place in the judge or the

referee too great discretion in the matter? His thinking of what a
man's ability may be to repay would be substituted for that of the
individual?

Isn't that what that does?
Mr. KENDALL. Well, some of the elements in that decision are very

fixed. We know his income.
Mr. ROGERS. Yes.
Mr. KENDALL. And we know the trade he is in, we know what his

future income is apt to be.
We know—we would have another element, such as size of family,

and living standard and so on, to take into consideration, but most
of our elements, I would think, would be fairly easy to ascertain.
Mr. ROGERS. I assume that a chapter XIII proceeding stops garnish-

ment, and repossession. In other words, if a man has a mortgage, on an
automobile, his creditor has got to come in under chapter XIII and
be guided by the action taken by the referee.
Now you point out that there have been a number of successful

.chapter XIII's in your part of the country.
May I inquire if you have ever had any complaint that the chapter

XIII proceeding made it possible for the debtor to retain possession
say, of an automobile, and run it to death, and wear it out, and deprive
the creditor of his security?
Mr. KENDALL. Oh, yes, that is one of the problems that we have to

face now.
Mr. ROGERS. Well, suppose an individual who belongs to your pro-

fession says, "Well now, if these people are going into chapter XIII,
and I am engaged in automobile financing, I may be in a pretty difficult
situation, because I can't take possession, and a man will be out there
wearing it out and tearing it up, and before we can repossess it, my
security is gone."
Mr. KENDALL. That problem exists.
Mr. ROGERS. In addition to that, would this bill prohibit an individ-

ual from later taking advantage of straight bankruptcy? In other
words, suppose he files his petition, and the referee says, "We think
you can work this out under chapter XIII.
Well, now suppose he goes on the plan for a couple of months, and

then he says, "Well, I am not interested any further. I don't want to
work under this plan, and I want straight bankruptcy relief. I don't
want to mess around with chapter XIII."
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Do you think he should have a right to do that?
Mr. KENDALL. Let me answer the first part of the question first.
Mt. ROGERS. Yes.
Mr. KENDALL. As I understand the bill, if he tried to do that, and

then get back out of Chapter XIII, the referee would have something
to say about it, under this new bill, and he might not be able to do it.
Mr. ROGERS. Well, suppose that he said, "Well, if I have got to do

this, I am going to quit my job. I don't want to pay this, because I
can't, and you have me strapped down," and he does quit his job. Should
that be grounds for prohibiting him from getting a discharge in
bankruptcy?
Mr. KENDALL. Well, I should think that is a decision that this

referee will have to make, and we want to give him discretionary
authority to make.
Mr. ROGERS. Yes, in other words, you would still leave it within the

discretion of the referee?
Mr. KENDALL. Of the referee, yes, sir.
Mr. ROGERS. Well, now that is an exception to review by the usual

procedures. And under this procedure would the referee then be in a
position to deny the debtor a discharge under straight bankruptcy?
In other words, under the present statute if I go in and show that I

am bankrupt, I can be relieved by filing a petition, being honest about
everything, and can be granted a discharge.
But if I go in under this bill, and a referee determines that I can

with due dilligence pay back in 36 months, and I start on it, and I
give up before the 36 months is up, then do you think that the fact that
I gave up and said, "No I don't want to comply with this anymore,"
that that should be grounds for denying me a discharge in bankruptcy?
Mr. KENDALL. I would be inclined to think that it would be the duty

of the referee to see that he did not weary in well doing.
Mr. ROGERS. He did not what?
Mr. KENDALL. Did not weary in well doing. He starts on the right

road and then he gets weak.
Mr. ROGERS. Well that is what I want to know. He was weak proba-

bly in the first instance, or he would not have been there.
'Mr. KENDALL. That is right.
Mr. ROGERS. Now the mere fact that we throw him into a chapter

XIII does not make him strong or viable either.
Mr. KENDALL. Well it provides him with a plan whereby he can get

stronger, if he wants to.
Mr. ROGERS. In your statement you also say that, and this is on

page 4, the bottom line, during the time that chapter XIII is in effect
a debtor's purchase of necessities would be supervised so as to avoid
any future accumulation of debts.
Now what kind of a supervision would be given by the referee, or

what has been the experience?
Mr. KENDALL. That word "necessities" is probably ill advised. It is

more or less the luxuries or what one fellow would think is a luxury
and another one would not that are supervised. I know of no case
where necessities have been supervised to the extent of depriving a
man of his normal way of living at all.

It is to prevent his overbuying. So many of these people have abso-
lutely no concept of a family budget whatsoever, until they get in
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debtor's court, and therefore for the first time, they learn what a
ifamily budget s.

It has been very effective down our way in teaching them something.
Mr. ROGERS. Of course as you and I know, many people are at least

a one-automobile family, in some cases two or three cars are owned.
And it is a necessity, for people to get to and from work. Well, now
if a debtor has an automobile with a big mortgage on it, and the engine
goes bad, it is about a $300 repair bill, would he be in a position to go
in and 0-et that work done, without approval of the referee?
Mr. KENDALL. I would think so.
Mr. ROGERS. And would he then be able to take that $300 and put it

under this chapter XIII composition and pay out in that manner?
Mr. KENDALL. I don't know the details of that, except that I know

of no instances where a debtor who was trying has had to sufficiently
alter his way of life or deprive his family of necessities under this
plan.
A rule of reason, I think, down our way, has been what the referees

have been governed by.
Mr. ROGERS. Well the rule of reason is the referee's determination of

it.
Mr. KENDALL. Yes.
Mr. ROGERS. Rather than a banker's. He is away from the bankers

and in the hands of the referee. If he should make application, could
the referee say no, you should not have been driving that car so hard,
or you would not have had this accident. Would the referee have dis-
cretion in matters of that kind?
Mr. KENDALL. Mr. Chairman, I can't anticipate all those things

that will come up, except to say .this: That as we now set up, I am sure,
without knowing the rules of the debtor's court, that our judges are
forced to make some homemade law based on their best judgment,
and what this bill would do would be to clarify their authority as to
what they could and could not do, so I think it would clarify an un-
clear situation that undoubtedly must exist.
None of the judges have told me this, but I think they must be forced

to make decisions now that are at least unclear within the law.
Mr. ROGERS. Well, don't you anticipate that if we adopt this piece of

legislation, that we are going to have to hire a few more, appoint a
few more, referees and Federal -judges to administer this?
Mr. KENDALL. You will certainly have to have some more referees,

and you will have to have, what is just as important, you will have to
have clerical machinery.
This disbursing of money is big business when you run a debtor's

court, and you must have a disbursing machinery along with it that
works into it smoothly, and that has been one of the drawbacks to the
situation that we are in throughout the country now.
It is so simple to file a straight bankruptcy court, where the attor-

ney, no matter how ethical, could collect his fee, and the thing is all
over, and the debtor goes home, whereas, when you go through debtor's
court, you have got a lot of clerical work, you have got a lot of super-
vision, for a long time, and of course, that runs your cost up.
Mr. ROGERS. Thank you, Mr. Kendall.
Questions?
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Mr. WHITENER. Well, Mr. Kendall, reading your statement, it ap-
pears that the Birmingham area has done a splendid job with the
utilization of the Wage Earner's Act, in which I have been quite in-
terested through the years: the only thing that I am wondering is why
this is so peculiar to your community, and not to any other area of the
country?
Mr. KENDALL. Well, I don't think it is entirely peculiar. I notice that

there are five or six other States here that are making wide use of the
debtor's court. I think part of it stems from the fact that we had a
more acute situation.
When the depression hit, Birmingham was a steel town only, and

the economy was in a state of collapse. And it was absolutely imperative
that the whole community gang together and do something, and so
that started some movements, even prior to the Chandler Act, to do
something about it as a community action, and then when the Chandler
Act came along, and chapter XIII, it appeared to furnish the vehicle
that the citizens were looking for, and it was all the citizens, bankers,
laborers, everybody else, so that, I think, was the beginning of it.
Now why so many people still continue to take bankruptcy in our

area, I cannot answer. I wish I could.
Mr. WHITENER. Well, I have been very much interested in this

particular legislation and I have discussed it with Mr. Poff on numer-
ous occasions, but I must admit that from my discussion I had not
realized that this created a situation where one class of debtor would
be forced to go through a procedure that no other class would be
required to take. Thus, as you mention, under a chapter XI pro-
ceeding, there is no way a referee can make a corporation go through
an arrangement, is there?
Another thing about this proposal is that a debtor who falls within

the definition of wage earner under chapter XIII can never get a
complete 'discharge for anything less than complete payment of all
of his obligations, whereas a corporation can do that without regard
to the wishes of the referee.
Mr. KENDALL. Well, first of all, under our debtor's court procedure,

we do have composition of the debts. Not all do pay all their debts.
There sometimes are original compositions of debts made, a fellow
says "I want to go on in bankruptcy, I can't pay this $5,000."
"Well, can you pay $3,500?"That is done—now as to class

legislation 
Mr. WHITENER. The referee would not have any authority to enter

a discharge of debt?
Mr. KENDALL. I would have to leave that to all the learned attorneys

that are going to draw the amendments to this bill. I would think
that would be taken care of.
Mr. WHITENER. I am not talking about amendments to the bill now.

I am talking about the bill that you have. This is what we are dealing
with now. Not something we write later.
Mr. KENDALL. Well, the element of class legislation has been in-

jected, and is the element of an amendment, and it is very difficult
for me to see where any charge of class legislation could be sub-
stantiated, if it is amended to include all individual bankruptcies.
That is about as broad as you can get it, when you have got another

set of laws to take care of business now. Maybe we need to amend the
bankruptcy law protecting business.
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I have no brief for that.
Mr. WHITENER. Well, Mr. Poff and I have been very energetic inthis bankruptcy field. The thrust of our activity before was to prevent,in certain instances, the individual debtor from being imposed uponin a way that is not true of a corporation. We fought very vigorously,and I believe had to overcome a veto on the question of dischargeabilityof an individual debtor, rehabilitation of the debtor financially. WhileI am in sympathy with the concept that you have here of encouragingthe use of chapter XIII, I do have some doubt about the wisdom of acompulsory chapter XIII proceeding, if the debtor and his attorneysare of the opinion that he cannot reasonably go through a wage earnerproceeding.
This debtor may have two children in college, and some referee mightarbitrarily say, "Well, you don't have to send them to this college. Hecan go to another one down here for $300 a year less," and there won'tbe a thing that the debtor could say about it.
Mr. POFF. Mr. Chairman, would the distinguished gentleman yieldto me?
Mr. WHITENER. I would be happy to.
Mr. Poi'. I express appreciation now for the work that he has donein the field of bankruptcy. He and I have indeed cooperated often, andI hope we will be able t9 cooperate on this legislation.
May I ask the gentleman if he does not agree that the argumentabout class legislation, if it has any validity at: all, goes to the veryexistence of chapter XIII itself, inasmuch as chapter XIII itself is spe-cifically defined for wage earners, including those who earn wages andthose who earn salaries?
Mr. WHITENER. You are asking me a question. I don't think thatthis is under our consideration. In chapter XI, you have a voluntaryproceeding which is not mandatory upon the corporate debtor.
Under the present chapter XIII, you have a voluntary procedure forthe individual, who classifies as a wage earner. It is not a mandatorycomposition. So I think that it is apparent that when you apply thisto one type of debtor, where the referee can sit up and say, "Now weare not going to let you have bankruptcy until we have made a test,"then you do have a discrimination. I want to say this to you, Mr.Kendall and Mr. Gibson, I have been so concerned about the lack ofuse of chapter XIII that I personally at my own expense halve sent

iout information on it to every lawyer n my congressional district inthe past, encouraging them to use it. But I don't find that they havepaid much attention to me.
And that is why I was interested in the success you folks have had.
Mr. KENDALL. Well, I think we must preserve, right on through allour thinking, the fundamental difference in consumer credit from com-mercial credit, because consumer credit as we said is given, extended,after you find a man—you are satisfied of his integrity, and his abilityto pay.
Mr. WHITENER. You mean the banks do that?
Mr. KENDALL. It is extended entirely, almost, on his future income.
Mr. WHITENER. By the banks?
Mr. KENDALL. That is right.
Mr. WHITENER. But a man can pay $400 and get an air travel card,

on some airlines, pay nothing, and travel around the world, six times,
as long as he has the card.
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Mr. KENDALL. That is right.
Mr. WHITENER. And may not be able to travel from here to Birming-

ham financially, but anyway, he winds up in debt?
Mr. KENDALL. I think at present a great deal of our straight bank-

ruptcy petitions stem from the fact that it is so easy and that it is
actually cheaper, and a great many of our bankruptcies get their ad-
vice over the backyard fence.
"You got in trouble, Joe. How did you get out?" "Well, I went

down to attorney so-and-so and filed bankruptcy."
Whereas he does not have the knowledge nor the inclination to ex-

plain to him the more elaborate machinery under chapter XIII. I
think that is one reason we have the continued choice on the part of
the debtor of straight bankruptcy over chapter XIII. It is more diffi-
cult to explain.
Mr. WHITENER. Well, I have had some correspondence at least from

one prominent banker in my area, who expresses a concern similar to
the one Mr. Rogers cited in one of his remarks. He says that one of his
friends had suggested that where there is some credit extended on a
chattel mortgage on specific personal property, which deteriorates
rather rapidly, that the bank would be really hurt by this type of legis-
lation. So I suppose that the bank financing would be dependent some-
what upon the ivolume of automobile financing that he is doing, rather
than 
Mr. KENDALL. Well, the secured creditor, of course, can be placed at

a disadvantage, but we think the overall benefits outweigh that.
Mr. WHITENER. Thank you.
Mr. ROGERS. Mr. Jacobs.
Mr. jACOBS. Mr. Chairman, Mr. Kendall, first of all, let me say that

I believe that I am in sympathy with the philosophy and overall ob-
jective of this legislation. I have some reservations about details of it
as it now stands! I believe that it might be fair to say that those in this
Nation who seek bankruptcy generally fall into two categories.
Those who find that they have to, and those who simply find that

they have a chance to. An example of those who have to would be the
case up in the northern part of my own State of Indiana a couple
of years ago, where some very unreasonable measures were taken
against a wage earner who according to the note he left committed
suicide because of that situation.
On the other hand as a young lawyer, just out of law school, I

can recall clients coming to my office and wanting to take bankruptcy
who were in substantially better shape than I was at the time.
So I do believe that we all know what we are aiming at, and

what we would like to accomplish, but we want to make sure, if we
can not to slop over into one category or the other unfairly.
And, therefore, I am interested in your analysis of the corporation

situation. They say death is a great equalizer, and perhaps voluntary
bankruptcy sometimes tends to be a great equalizer. It has been my
experience in the practice of law that when a corporation is prepared
to take voluntary bankruptcy, those assets and that net worth upon
which the loan originally was made have vanished, and they, there-
fore, assume substantially the same unfortunate and un-, as dis-
tinguished from ir-, responsible position of the individual who is
taking bankruptcy.
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I just wonder if I might have your comment on that situation
between the corporation voluntary bankruptcy and the individual.
Mr. KENDALL. Well, I am sure time does not permit, nor am I an

authority on it, but my own personal feeling is that the bankruptcy
laws badly need amending as to businesses, and that it is too easy to
go in bankruptcy, and too easy on the part of us credit grantors
to forgive bankruptcy to a business.
Mr. JACOBS. It just strikes me that while we are on the subject,

maybe all that should be done at the same time—chapter XI as well
as chapter XIII. One other thing that is not possibly the most
pleasant subject for me or for the witnesses representing the loan
industry, are certain examples around the country of advertising tech-
niques used by various loan institutions. For example, in my home-
town, the bank that I do business with and have a very high regard 

just
have 

occasionally gets on the radio and advertises, "You don't 
have to borrow money when you are in trouble. We have happy
money," I believe is what they say.
And then somebody pointed out the other day that a fellow bor-

rowed some "happy money" and went to Hawaii on vacation, and
wrote back to my good friend, the president of the bank there, and
said, "Having a wonderful time. Don't know how I can ever repay
you."
[Laughter].
It strikes me that perhaps that problem might be considered; really,

the question of unfortunate advertising methods.
It might even be considered in connection with the treatment of bank-

rupts, and the treatment of creditors who file their claims in bank-
ruptcy. What do you think about it? Is that a just criticism?
Mr. KENDALL. Congressman, I would have to agree with your basic

thinking, there. My only comment would be that if we wait on cleaning
up a problem we know exists in the personal field, until we clean up
business bankruptcy, and then we wait on that until we clean up ad-
vertising, we will probably never clean up any of it.
It seems to me that we have got to break them down and solve them

one at a time, if we are going to do it. Now I think we are all guilty—
bankers, merchants and everybody else—under the highly competitive
conditions under Which we operate. I think practically all of us are
guilty of appearing at times that it is too easy to get money to buy
merchandise, and so on, and I think the consumer, by and large, you
know, he has only had this nice tool one generation. I sold real estate
when there was no installment mortgage; we did not solicit anybody
who was not 50 years old, and had half down, so when you figure that
this generation of consumers has only had this marvelous tool you
might say a full generation, I think he has proven unusual wisdom and
has had a small excess, compared with what he might have done.
I have a great deal of confidence in the wisdom of the mass of con-

sumers to regulate themselves, once the facts are given them, and they
make up their collective mind, they have decided not to buy automo-
biles and appliances, this last year, like they did in 1965.
They were smarter than the businessman who makes automobiles

and appliances.
So we have a very complicated situation, in which we will always

have something to correct. My only contribution here would be that if
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we have a problem that we can correct now, break it off from some of
these other complicated problems, take action and go on to those prob-
lems later.
Mr. JACOBS. I would only suggest to my fellow committee members

that that word is "if," and it seems to me that if we should determine
that some of these other problems might be efficiently and expeditiously
and fairly looked into along with this legislation, I would be very
happy to see that done. I want to add, Mr. Kendall, that you are ob-
viously a very knowledgeable man, and you have made an excellent wit-
ness thus far.
I now commend you to the gentleman to the right.
Mr. ROGERS. May I ask one question, before going to Mr. Poff ?
The question was propounded by the gentleman from Indiana about

the effect of the inducement and the come-on, in obtaining consumer
credit. If it is shown that a great amount of the indebtedness accumu-
lated by an individual has resulted from inducements in these ads,
should that be reason to deny him bankruptcy relief?
Should that be considered? In other words, could that be con-

sidered by the referee in determining whether or not a debtor comes
under chapter XIII or whether he is entitled to straight bankruptcy
relief?
Mr. KENDALL. I can't answer that categorically. I would say this:

That ideologically, I am opposed to concentration of power, in what-
ever form, and of course, if referees were corrupted, you would have
a bad situation.
Likewise today, if referees were corrupted, you would have a bad

situation, but your referees get their job from a mighty good source,
and the Federal judges, and I can't imagine a better source and more
insurance that we will have high-class people as referees than the way
they are appointed, so I feel comfortable—there will be abuses, no
doubt—but I feel, basically comfortable that the referees that would
be appointed will be highly honorable men, and will by and large
discharge their obligations with fairness to all.
Mr. ROGERS. Mr. Poff.
Mr. Poi'. Mr. Chairman, thank you, and the witness can be assured

that I will treat him tenderly. I have no other purpose.
Might I add to what you have just said; namely, that while all

of us favor a government of laws rather than a government of men,
there comes a time when we must respose our confidence in some man,
somewhere.
Mr. KENDALL. That is right.
Mr. POFF. And I have confidence that the people selected for this

high trust will discharge the duties of their office as those duties are
defined in the laws which the legislative branch of the Government
writes.
If we cannot have such a confidence, then we cannot have any con-

fidence in government anywhere. I was interested in the line of ques-
tioning opened up by our able chairman. His questions illustrate the
fact that many creditors then do object to the use of chapter XIII.
It is true today. It would be true if this legislation becomes the

law.
It is true partly because creditors are unadvised as to the alterna-

tive, and it is true because creditors sometimes are not familiar with
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the procedures of chapter XIII, and it is true in the case of certain
secured creditors, as the chairman and witnesses indicate.

Yet I think it must be said, then, at this point in the record, that
chapter XIII will not permit any arrangement to be put into effect
except with the consent of a majority of the creditors in number and
in amount. Thus, insofar as the interest of creditors is concerned, I
suggest that chapter XIII itself contains adequate safeguards.
I was also interested in the concern that was expressed about placing

too much discretion in the hands of the court, or the referee. I would
like to repeat what I said in my prefatory remarks; namely, that the
discretion, while placed in the court, is not unbounded.
On the contrary, intention underlying this bill is that the judicial

conference, which already has written the rules and regulations con-
cerning the operations of chapter XIII, would write additional rules
and regulations, concerning the operation of this statute if it becomes
law.
Then, too, litigants always have their proper judicial recourses, in

the event of abuse, and that, I hope, will always obtain in our form
of government.
I have a number of other questions I would like to ask, but in the

interest of time, and hopefully, so we can conclude as much of the
evidence as possible this morning, I will yield, with my apprecia-
tion to both witnesses for their most helpful testimony.
Mr. ROGERS. Mr. McClory.
Mr. MCCLORY. Thank you, Mr. Chairman.
I am interested in this legislation, not only in behalf of creditors,

but also in regard to ,debtors, and I would think that there would be
definite advantages to the debtor in connection with this legislation.
I am thinking about the future extension of credit to the debtor,

who would take advantage of this arrangement under chapter XIII,
in lieu of the debtor who goes into straight bankruptcy. Would there
not be a better credit rating in that case, Mr. Kendall?
Mr. KENDALL. Yes, I would think so. The debtor's court, in our

areas, does not carry with it the stigma of bankruptcy, at all. I mean,
as you know from these figures, we have quite .a percentage of our
population in this that have been through debtor's court, and it has
not, the stigma attached to straight bankruptcy has not followed the
debtor's court, but I think, of course, a good deal of that is in the
high degree of equitable administration of it in our area.
It has been kept on a high plane.
Mr. MCCLORY. I am thinking, too, of the protections which are af-

forded by the Bankruptcy Act, the opportunity to employ straight
bankruptcy, whether it is necessary to do so, and if that, if the debtor
does resort to straight bankruptcy, then he is barred for a period of
6 years from ever employing that same means again, so that he again
is jeopardized when he resorts to straight bankruptcy in lieu of resort-
ing to a chapter XIII, if he has that choice.
Mr. KENDALL. It is a very drastic thing, the effect on ,his credit.
Mr. MCCLORY. You have numerous references to debtor's court. Is

that a State court proceeding in which you worked out these 
Mr. KENDALL. It is the machinery under which chapter XIII is

operated in our area. They call it debtor's court.
Mr. MCCLORY. So I see, that is the Federal court proceeding.
Mr. KENDALL. Yes.
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Mr. MCCLORY. Do you find nationwide some relief through State
legislation, where the State laws authorize voluntary arrangements
and budget control of debtor's problems?
Mr. KENDALL. I am not advised on that. I don't feel that I am ca-

pable of commenting on that. I have heard of some, yes.
Mr. MCCLORY. There are some voluntary programs that I suppose

are operated without any legal authority, and really without any
legal jurisdiction are there not?
Mr. KENDALL. Well, many years ago, before this was ever, even be--

fore the depression, certain attorneys in every town became known as
proration attorneys, where if you were in trouble financially, you could
go and that attorney would take the time to do very much what the
debtor's court is doing now.
Mr. MCCLORY. From your standpoint, it is preferable to have a

lawfully authorized arrangement?
Mr. KENDALL. Oh, yes.
Mr. MCCLORY. Thank you.
Mr. ROGERS. Mr. Wiggins?
Mr. WIGGINS. One question, Mr. Chairman.
This question was asked, and I don't believe you have answered it

directly. If a wage earner has a plan imposed upon him under the
procedures envisioned in this bill, and he thereafter fails or refuses to
follow the program outlined for him, should his failure or refusal to,
do so be a basis for denying an absolute discharge?
Mr. KENDALL. I would say there are too many imponderables and

too much law in that for me to be competent to answer. I don't know..
Mr. WIGGINS. That is the only question I have. Thank you, sir.
Mr. ROGERS. Our counsel would like to ask a couple of questions.
Mr. ZELENKO. Mr. Kendall, the following has been contended by

the National Bankruptcy Conference, and I would like to quote:
If the justification for Chapter XIII is its moral or ethical value, it is sub-

mitted that payment of debts under compulsion contributes nothing to a debtor's
morale. On the Contrary, compelling a debtor to submit to deductions from his-
income over a long period of time for the payment of past obligations is calcu--
lated to destroy his morale and cause his family unnecessary hardship.

Would you care to comment?
Mr. KENDALL. Well that gets into the field of morality, sociology,

and what not. I am primarily concerned with the field of banking and
I think that anything that makes the debtor, gives him a plan, and
gives him a strong incentive to pay his debts is beneficial.
What it will do to its morality, I don't know.
Mr. ZELENKO. Do you mean beneficial to the debtor, Mr. Kendall?
Mr. KENDALL. Well, an honorable man wants to pay his debts to.

start with, but if he is convinced that there is no alternative, he says,
"I will go bankrupt. That is easy. My neighbor did it."
But if he knows that there is a way he can avoid bankruptcy, and

still pay his debts, then I think he woad want to take them.
Mr. ZELENKO. Someone suggested, in questions to you earlier an ap-

proach consisting of a mandatory requirement that a debtor, when
applying for straight bankruptcy, submit an affdavit, for example, to.
the court that he has considered the chapter XIII alternative with his
attorney, and has found it unworkable or has found it an: unworkable
alternative, would that be sufficient?
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Mr. KENDALL. It would kill your bill. They would all consider chap-
ter XIII.
Mr. ZELENKO. So it is not just the fact that he has not considered

chapter XIII. It is a question of 
Mr. KENDALL. It will kill your bill.
Mr. ZELENKO. One last question, Mr. Kendall. Is it possible that

some referees will always find the wage earner plan adequate, while
others will never find the chapter XIII alternative adequate, and
still others may alternate in their views as to adequacy or inadequacy?
If that is so will the result be a greater disparity than exists at

present in the administration of chapter XIII?
Mr. KENDALL. You compliment me with that question. My feeling

about the overall picture is there—if you inject this if you want to
call it element of compulsion, if you inject it into it, you will have
to set up machinery, you will have to set up an administrative ma-
chinery that does not exist now in most areas of the country. The courts
will have to hire more people, there will have to be more clerical work.

Certain attorneys that go in for it will hire more people. Once that
machinery is set up,I think then the bulk of these questions that are
being asked today will be ironed out, as it were, in the wash, but until
that day, I can't answer these hypothetical moral questions. I am not
competent.
Mr. ROGERS. Thank you, Mr. Kendall, and we appreciate you and

Mr. Gibson coming and testifying before the committee, and Mr. Gib-
son, have you anything further to add?
Mr. GIBSON. I think he has covered quite adequately. Thank you.
Mr. ROGERS. Thank you, sir..
Our next witness is accompanied by an honorable Member of the

Congress, Mr. Robert Denney. Will you come forward, Mr. Denney?
Your brother, Mr. Max Denney, who is the executive vice president

of the American Industrial Bankers Association.
The Honorable Robert Denney of the State of Nebraska.

STATEMENT OF HON. ROBERT DENNEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEBRASKA

Mr. ROBERT DENNEY. Thank you very much, members of the Sub-
committee No. 4 of the House Judiciary Committee. I am not here to
testify. I am here to introduce to this committee my brother.
He and I practiced law for many years in a small town together

out in Nebraska. Where he is well versed in some of the bankruptcy
problems we had. I think he has a good statement to give to your
committee. I appreciate the opportunity to introduce him to the com-
mittee at this time.
Thank you so much.
Mr. ROGERS. Thank you, Mr. Denney.
Now, Mr. Max Denney, will you proceed in your own manner?

STATEMENT OF MAX A. DENNEY, EXECUTIVE VICE PRESIDENT,
AMERICAN INDUSTRIAL BANKERS ASSOCIATION

Mr. DENNEY. Thank you, Mr. Chairman.
I am.here this morning representing the American Industrial Bank-

ers Association as their executive vice president.
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I also am a member of the consumer bankruptcy committee of the
American Bar Association although I am not representing them here
today in any capacity.
The American Industrial Bankers Association is a national trade

organization of sale financial companies, industrial loan companies,
Morris Plan companies and other types of consumer finance com-
panies.
We have approximately 425 member companies with some 6,000

offices. Some of our members have only one office, some have several
hundred.
The sales finance companies primarily buy documents involving

credit transactions sometimes called paper from dealers. The industrial
loan and Morris Plan companies make direct loans in larger amounts
to consumers; they also were permitted by State law to issue certifi-
cates of investment or indebtedness to those wishing to invest in their
operations. Many of our companies also make what is called small loans
directly to the consumer.
The total dollar outstandings of the companies and individuals who

are members of the AIBA currently average about $10 billion a year.
In other words, the members of this association are engaged in the
consumer credit business throughout the United States.

Because of the tremendous increase in the number of individual or
personal bankruptcies that have taken place in the past few years,
we are naturally very much interested in any legislation that may have
a tendency to slow the pace of this increase.
In the past 10 years the total of bankruptcy filings has more than

tripled and of this total, nonbusiness or personal filings have risen
from 80 to over 90 percent.

There are those who point out that there appears to be a correlation
between this:growth of personal bankruptcies and the increase in con-
sumer credit outstandings.
While there may be some tie-in between these two figures, the charge

that much of the blame for the bankruptcy increase should be placed
on the finance industry is not true, as is shown in recent studies on
this subject.
In a monograph prepared by George Allen Brunner entitled "Per-

sonal Bankruptcies Trends and Characteristics" which was written
under the auspices of the Ohio State University Bureau of Business
Research. Dr. Brunner points out that. contrary to what many have felt,
his studies show that the majority of the creditors of personal bank-
rupts is not the consumer finance industry. Primarily it is those per-
taining to what are called open accounts7 doctors and dentists, open
charge accounts, rents, utilities, and the like.
The consumer finance industry and the related banking industry

who make their loans normally on some form of secured basis, ac-
counted for only 7 percent of the debt discharged in bankruptcy, ac-
cording to George Brunner's studies.
While this figure is not near as large as many have thought, any

discharge in bankruptcy of an account involving our industry is a loss
we naturally don't like.
Those who have made extensive studies of the bankruptcy problem

( and there have been several in the past 4 or 5 years) cite many rea-
sons for, or causes of, this tremendous increase in personal. bank-
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ruptcies. They range from a lowering of moral standards among
those looking for an easy way out of a difficult situation, to economic
illiteracy, to insufficient credit checking.
One writer on this subject even suggests we have a credit drunk prob-

lem on our hands similar to that connected with those who are unable
to control their desire for alcoholic beverages.

Since those who have made detailed studies on this subject of per-
sonal bankruptcies cannot agree on any one cause for this strange
phenomenon in our present-day affluent society, we of the finance in-
dustry are not naive enough to suggest that the mere passage of, or
amendment to; a Federal statute is going to solve all the problems. In
fact, we feel that the attack on this problem must be three pronged
and we are attempting to do something about it.
One prong is education in the high schools and colleges along the

lines of using one's credit wisely. Our industry has available to the
education field manuals, brochures, filmstrips, and booklets pointing
out how credit should be used—the do's and don'ts of installment buy-
ing, suggestions on how to prepare and live within a budget, and so
forth.
We also hold meetings, institutes, and seminars with the education

profession and the clergy on how to teach this subject in the schools
and how to counsel with those in need of help.
The second prong we are working on is in the field of adult educa-

tion. We have joined with the National Foundation for Consumer
Credit in helping establish free debt or credit counseling services
throughout the United States. At the present time some 64 cities in
the United States have services of this kind.
The third prong that we feel would be a tremendous help in solving

this personal bankruptcy problem is the amending of chapter XIII
of the Bankruptcy Act as called for by H.R. 1057 and/or H.R. 5771.
When chapter XIII was made a part of the Federal Bankruptcy

Act back in 1938 it was stated and I quote from the record:
The average wage earner like every other type of debtor desires to pay his

debts and avoid the stigma of bankruptcy. If afforded a reasonable opportunity,
The would preferably arrange to do so.

The facts since 1938 indicate that such a statement was rather opti-
mistic however, there is no question but that where chapter XIII is
used, it works. The trouble is that it is not being used uniformly
throughout the United States.
I am sure figures on this subject have been or will be cited to this

subcommittee before these hearings are completed, so I will not take
your time by repeating them.
Those who have had experience in bankruptcy know that filing

straight petitions is a lot easier than a chapter XIII. You fill out a
form, you .file it, hold a first meeting, and that is about it.
A chapter XIII requires a plan, requires solicitation of the credi-

tors, some negotiation, and then after the plan is confirmed, it re-
quires work on the part of the trustee to see that the man complies
with the plan.
Oftentimes it also involves negotiations with the man's employer.

While all this takes much more time and effort, we believe it is well
worth it for all concerned.

85-771-67-3
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Inasmuch as the referee under the present law has no authority or
discretion to change a straight bankruptcy to a chapter XIII, cer-
tainly the blame for its lack of uniform use throughout the country
cannot be placed on him. We feel the real blame lies with the legal
profession itself. Instead of counseling with the debtor as they should,
many are inclined to take the easy way out and just recommend (and
in some areas it appears they even encourage) straight bankruptcy.

Several of the studies I have referred to above indicate that from
25 to 50 percent of the debtors filing personal bankruptcy petitions
could have paid their debts out of future earnings over a period of
3 years or less without undue hardships, if they had been encouraged
to do so.
The American Industrial Bankers Association has endorsed and

now advocates the passage of H.R. 1057 or H.R. 5771 because we be-
lieve such legislation if passed and properly administered, will help
reduce the number of unnecessary or avoidable personal bankruptcy
proceedings.
As we understand this legislation, it will accomplish this goal by

vesting in a judicial officer of the U.S. courts the authority or discre-
tion to remove from straight bankruptcy those debtors who are obvi-
ously able to pay their creditors.
While there is no question but that the Bankruptcy Act serves a

worthwhile purpose for those who feel they need a shield to help
avert a personal financial crisis, the act ought also to provide that
those who have freely entered into a just agreement should be denied
its use as a weapon to avoid meeting their obligations and when it
can be clearly shown they are capable of doing so.
We believe this legislation will serve the purpose; therefore the

American Industrial Bankers Association urges this committee to
vote favorably on either H.R. 1057 or 5771.
Mr. ROGERS. Thank you, Mr. Denney. I have a few questions.

The first one is, would you have any objection to amending this bill
to cover all debtors who may file petitions in bankruptcy, except
corporate debtors?
Mr. DENNEY. No sir.
Mr. ROGERS. What has been the experience among the industrial

bankers with those who may have discussed the matter of chapter
XIII, wherein you have security, that is, a chattel mortgage, on an
automobile, radio, television, or even home furniture?
Has there been any experience of wearing out of that automobile

or other security ?
Mr. DENNEY. You mean with reference to chapter XIII alone?
Mr. ROGERS. Yes.
Mr. DENNEY. Well, we have had this experience in many instances,

and whether it was under chapter XIII, or whether they were just
attempting to pay out their regular contract, where because of the
hard use of the security, it did wear out before the contract was
completed.
As to exact figures or percentages, I do not have it.
Mr. ROGERS. Has your association considered the possible unfairness

to bankers financing automobiles which may result from holding their
security in abeyance and possible depreciation during chapter XIII
proceedings, when in fact the debtor may ultimately choose
bankruptcy?
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Mr. DENNEY. Well, this whole discussion, or this whole problem of
the security wearing out has been discussed; yes, sir, many times,
both insofar as this particular chapter XIII question is concerned, and
in other instances, and of course, the conclusion that they have gen-
erally come to, when they have discussed this matter in panels or
just among themselves is that they should try their best to not extend
the length of time of the security beyond what the life of the security
will be.
I mean, the time of the indebtedness beyond the life of the security.

But this can't always be done. As we know, because it depends on the
use it gets.
Mr. ROGERS. As Mr. Kendall testified here, no doubt, if everybody

is compelled to take chapter XIII first, that it would result in addi-
tional expense, additional referees.
Do you concur with that statement?
Mr. DENNEY. Yes, I think it will, but I say compel that. I don't

understand that by the act they will be compelled to take chapter XIII.
Mr. ROGERS. Well, now, of course, this leads into the next question

I intended to ask you. You again talk to us about lawyers here on
page 4. You blame the lawyers for not advising the client that he
could file under chapter XIII.
Now, certainly, this bill, as written, and as I quoted before, be-

ginning on page 1, line 10, says that in the event that a judge or
referee shall determine the bankrupt has failed to make such a show-
ing, he shall enter an order vacating the order of adjudication and
dismissing the bankruptcy.
Now, my question to you is, do you feel that if we pass this legis-

lation that the lawyers would become better educated? Would they
then advise their clients: "Look, before you can file this petition, we
have got to try to work something out, and make a showing that
adequate relief cannot be obtained under the wage earner plan," with
a result that the lawyer may be charging and properly would be
entitled to a higher fee than just filing a petition in bankruptcy?
Mr. DENNEY. Well, I don't think passing the law is going to educate

a lawyer. If that is part of your question. [Laughter.]
And I say this as a lawyer. I have been a lawyer since 1936, but I

get the point. No, I don't think in and of itself that the passage of this
act alone is going to cause the lawyers to suddenly jump up and
encourage clients to take chapter XIII. The passage of a law alone
is not ever going to do this, but the Consumer Bankruptcy Committee
of the American Bar Association, of which I am a member, is con-
tinually trying to get across to the legal profession the wisdom of
encouraging people to solve their problems under chapter XIII, and
we feel that they will be more inclined to do so when they know there
is a question of them having to show that it is possible for their client
to come under this act.
Mr. ROGERS. Well, it at least would place an obligation upon the

attorney, to my way of thinking, if a debtor came in and said, "I want
to get bankruptcy relief." The first thing the attorney should explain,
if we enact this bill, is what one has to do before he can obtain
bankruptcy relief.
Mr. DENNEY. I would agree with that; yes, sir.
Mr. ROGERS. And certainly it is going to be educating to that extent.
Mr. DENNEY. Well, to that extent; yes, sir.
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Mr. ROGERS. And since some of these high-priced lawyers, or even
the low-priced ones, work on so much per hour—some of them quote
$50 an hour, and will be willing to settle for $25—but even at that,
if he charges on that basis, and takes a long time to explain this,
wouldn't that tend to increase the amount that the lawyers get at
the expense of the creditors?
Mr. DENNEY. Yes, I think it would. There is no question this might

tend to induce them to talk along this line, if they thought they were
going to get a little more.
Mr. ROGERS. Now, there has been representation made to me that in

a certain section of the country, there was a man who advertises—
or at least has a reputation, I will not accuse him of advertising—that
he knows how to handle bankruptcy. What he does, he has the man
come in, they file a petition, and then they go in and say, "Yes, we want
to take chapter XIII."
Well, all the creditors think, "fine," and the attorney collects a good

fee for filing the petition, and then after it is in operation about 60
days, he calls his client in, and says, "Well, now look, this is going to
take too long, you just might as well take straight bankruptcy and
you pay me another hundred dollars, and I will go down and ask for
additional relief."
Have you run into any practice of that kind?
Mr. DENNEY. Do you mean have I personally run into any?
Mr. ROGERS. Yes.
Mr. DENNEY. No sir; I have not.
Mr. ROGERS. Mr. Whitener?
Mr. WHITENER. Mr. Denney, I want to thank you and your distin-

guished brother for being with us.
One question that arises in my mind, under the normal chapter

XIII proceeding, one of the first steps is to get the acceptance of the
wage earner's plan by the creditors.
Now, if we should enact H.R. 1057, what would happen to the pro-

vision requiring some agreement among the creditors?
Mr. DENNEY. Well, I don't think that procedure necessarily needs

to be changed. As I read the act, it is discretionary with the court, and
if the judicial, if the Federal judges would lay down certain guidelines
that they would have to get this, have this agreement ahead of time,
as part of the basis upon which the referee would render his decision,
why, I can't see that it would make any difference.
Mr. WHITENER. Well, my question, I suppose, stated more directly,

would be this: under H.R. 1057, the referee would compel the wage
earner debtor to proceed under chapter XIII rather than general
bankruptcy.
Could, under this bill, the referee with equal authority require the

creditors to go along with the chapter XIII proceeding?
Mr. DENNEY. Well, I would think he could.
Mr. WHITENER. Well, I don't mean to sound like a devil's advocate,

but why do you make this statement? What do you base it on?
Mr. DENNEY. Well, again it is a question of discretion and if before

he makes his decision as to whether they are going to permit the
straight bankruptcy to be dismissed, and some under chapter XIII,
he is going to examine the whole picture, and unless it can be seen
that everybody is agreeable to this, I think it would be within his
discretion to turn it down.
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Mr. WHITENER. Well, as I understand the chapter XIII procedural
steps, among those steps is a requirement that either prior to or
subsequent to filing the petition in behalf of the wage earning debtor,
there must be notice and meeting of the secured and unsecured
creditors.
Mr. DENNEY. Right.
Mr. WHITENER. Now, under the present law, as I understand it,

the results of this meeting—the concurrence or nonconcurrence of the
creditors is brought to the attention of the referee.
Mr. DENNEY. Yes.
Mr. WHITENER. And if there is not adequate compliance or agree-

ment on the part of the creditors with this plan, then the referee
can't allow the wage earner debtor to proceed under the chapter
XIII.
Mr. DENNEY. Well, I can't see anything that would prevent him

from still denying it, if they couldn't have the agreement that would
be within the discretion.
Mr. WHITENER. Now, suppose that the referee orders, as this bill

provides, that the wage earner debtor go through the chapter XIII
procedure, and all or the creditors or a sufficient number of them
agreed with him. Then the wage earner wouldn't have any choice
about it, would be?
Mr. DENNEY. He can appeal, as I understand this. He doesn't have

to. He can still appeal. And doesn't he have the 
Mr. WHITENER. Yes, but this is my point. That the creditors do

not have to appeal, do they?
Mr. DENNEY. They don't have to. They can just say, "We don't

want to go."
Mr. WHITENER. That is it.
Mr. DENNEY. I think, as I understand it, he can just stop the whole'

thing by saying, "I don't want to go under chapter XIII."
Mr. WHITENER. The creditors can stop it in its tracks, but the

debtor can't, unless he goes to a higher court. Is that right? Or to.
the judge?
Mr. DENNEY. I '''(mess I can't answer your question. I am sorry.
Mr. WHITENER. Now another thing: Your tax people, they don't

have to agree to anything, do they? They can insist on their pound
of flesh before the secured or the unsecured creditors come in, if they
have a prior tax claim.
Mr. DENNEY. Of course they have a preferred claim, as I under-

stand it, and that doesn't change with this act one way or the other, no.
Mr. WHITENER. No. My point is that everybody has a choice except

the wage earner if you make this compulsory. Isn't that correct?
Mr. DENNEY. I still don't see it as compulsory, when he has the

right to say that he doesn't want to. And then his bankruptcy is
dismissed, that's true, his straight petition is dismissed, but he does
not have to take chapter XIII.
Mr. WHITENER. That is right, but if he doesn't take one route or the

other, he gets no discharge of any liability.
Mr. DENNEY. That is right. And, of course, again as was pointed out

by the other two gentlemen, you are going on the basis that this man as
a referee has got a sense of judgment based on his experience as a ref-
eree, and he is going to look into this thing, and if he thinks that the
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plan can't be worked out for one reason or another, he can then say,
"All right, we will go ahead through straight bankruptcy."
Mr. WHITENER. Well, now, have you had any intimation as to how

the landlords or lessors might feel about this compulsory or-
Mr. DENNEY. No, I have not. My people aren't in that type of

business.
Mr. WHITENER. You know, they can take a pretty bad licking, par-

ticularly under chapter XIII, if they are limited in the amount of their
recovery.
Mr. DENNEY. Yes.
Mr. WHITENER. And I just wondered if in your work you had had

any occasion to get their views?
Mr. DENNEY. No, I have not.
Mr. WHITENER. Thank you.
Mr. ROGERS. Mr. Poff ?
Mr. POFF. Thank you, Mr. Chairman.
As I understand your response to the questions of the gentleman

from North Carolina, it is true that the creditors could frustrate the
use of chapter XIII if less than a majority of them were willing to ap-
prove the arrangement?
Mr. DENNEY. That is right.
Mr. Pon'. Yet I think it must be borne in mind that the consequences

of their action is a discharge of bankruptcy.
Mr. DENNEY. Right.
Mr. POFF. And I suggest that the creditors, then, have some in-

centive to agree to the plan.
Mr. DENNEY. That's right.
Mr. POFF. I will not ask other questions. I thank you gentlemen for

your interesting testimony.
Mr. ROGERS. Mr. McClory
Mr. MCCLORY. No, I have no questions, Mr. Chairman.
I am delighted to have the witness appear this morning with his very

important testimony, and also to recognize the very fine sponsorship
he has in the person of the Member from the First District of Nebraska,
whom we are happy to have in the U.S. House of Representatives.
Mr. ROGERS. Mr. Wiggins?
Mr. WIGGINS. Just very briefly, Mr. Chairman I particularly want

to compliment the three-pronged program that has been instituted by
the finance industry, and would suggest at least one more.
In my personal experience, one of the principal causes of these so-

called unnecessary bankruptcies is the overzealous collection attempts
by your own industry, and particularly your assignees. I would hope
that your education program would extend to that part of the problem
as well.
Mr. DENNEY. Yes, it does.
The organization that I represent has a school that we call National

Installment Banking School, NIBS, at Boulder, Colorado, which is a
school for our managers and supervisors, and so forth, and one of the
courses that we teach there is this business of not being overzealous
in these collections.
We realize that this has created a bad public image, and we are trying

to overcome it.
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Mr. WIGGINS. More than that, it created the very problem that brings

us here this morning.
Mr. DENNEY. Right.
Mr. WIGGINS. And I wish you well in that effort, because if you do

solve it, I think it will go a long way to solving the overall problems
that we are all seeking solutions for.
Now, the suggestion has been made that whatever the laudatory pur-

poses of this bill, that mechanically, it isn't going to work, that an
individual debtor is just not going to pay. What do you say the con-
sequences of that failure should be?
Mr. DENNEY. Well, our experience in this business for some 50 years

indicates that there are some people that never will pay, and there isn't
any law or anything else that is going to make them pay, but we think
that this procedure and this amendment will encourage them, and as
Mr. Kendall pointed out, it gives them a elan, and many of them need
encouragement, and when this can be pointed out to them, I think it
will help.
No, it isn't going to solve all the problems, by any means.
Mr. WIGGINS. What do you feel the consequences of the failure to

live up to the plan should be?
Mr. DENNEY. Well, of course, I think that the consequences of the

failure to live up their indebtedness of any kind should be the
refusal to extend them credit in the future.
Mr. WIGGINS. Well, should it have any impact upon their right to

a discharge, in your opinion?
Mr. DENNEY. Well, if they willfully refuse to, then I don't think

they should be given a discharge in bankruptcy.
Mr. WIGGINS. All right. Thank you very much.
Mr. DENNEY. Now, I should add to that if they show some good

reason, or an emergency that was not contemplated when the plan was
originally set up, that makes it an entirely different story. And is again
within the discretion, then, of the court.
Mr. WIGGINS. Thank you for your answer, Mr. Denney.
Mr. ROGERS. Counsel has some questions.
Mr. ZELENKO. Just one question, Mr. Chairman.
The Judicial Conference during the last Congress disapproved

legislation identical to that which the committee is considering today.
I would like to quote one pertinent part of its report:

Other petitioners not wage-earners could still avail themselves of straight bank-

ruptcy procedures and the benefits arising out of discharge of debts. Moreover, it

seemed unfair to the committee—that is, the Committee on Bankruptcy Admin-

istration of the Judicial Conference—to compel a debtor to accept a plan under

Chapter XIII without equal compulsion upon secured creditors to accept the same
plan.

This is a further reference to the question that Congressman White-
ner was asking you, Mr. Denney. What would your view be to an
amendment to this legislation that would provide that the secured
creditors would be required to go along with a chapter XIII plan,
where the court found that the debtor was not entitled to bankruptcy
relief?
Mr. DENNEY. Well, I am not sure that I can answer that, because

I hadn't thought about it. I want to—and of course I am here not in
a personal capacity, and I might have a personal opinion as an attor-
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ney, but I am representing this association, and that part has not
been discussed, so I am sorry, I am not in a position to answer that
question.
Mr. ZELENKO. Thank you, Mr. Denney.
Thank you, Mr. Chairman.
Mr. ROGERS. Thank you, both Mr. Denneys, for the benefit of your

testimony, and we certainly appreciate having you here.
Mr. MAX DENNEY. Thank you, sir.
Mr. ROGERS. Mr. Wetzel?
Come forward here.
Mr. WETZEL. Might I have permission to bring with me Mr.

Twinem, please Mr. Chairman?
Mr. ROGERS. Yes ; both of you come forward.
At this point, I will place into the record a statement of CUNA.

International, Inc.
(The statement referred to follows:)

STATEMENT OF CUNA INTERNATIONAL, INC.

CUNA International, Inc., is a non-profit association of credit union leagues.
In this country, there are 48 state credit union leagues Which represent approxi-
mately 22,000 credit unions. This statement is submitted on behalf of those
credit unions in support of H.R. 1057.
A credit union is a non-profit mutual membership organization chartered for

the purpose of promoting thrift and providing provident and productive loans.
A credit union does not deal with the general public. It must have a common
bond of membership and it can only deal with members. The members pool
their savings and lend to each other. Each member of the credit union has one
vote which he is free to exercise for the election of officers and for many other
purposes. In order to become a member, an individual must pay a 25 cent admis-
sion fee and he must agree to subscribe to one 5 dollar share.
We in the credit union movement like to believe that credit unions exist

for one purpose—that purpose is to serve the members. Traditionally, we have
fulfilled a substantial need for those who have been unable to obtain credit.
We like to believe that we have been responsible for proving to other lenders
that the "average man", whether he is a factory worker, an enlisted man in
the military, a teacher, a civil servant, or a welfare recipient, has the capacity
and the character to repay his loans if he is dealt with fairly and counseled

To this end, we like to think of ourselves as more than just a savings and
lending institution. We believe that we are also an educational institution and
a considerable amount of our time is devoted to educating our members. Among
the more important of our educational programs is the family financial counsel-
ing course which, in many cases, is available to credit union members through
a' correspondence course.

Since credit unions are membership organizations which do take the time to
counsel with members and do assist them in arranging their finances, we feel
quite strongly that the member in turn has an obligation to do everything possible
to repay his debts to those with whom he shares a common bond of association
or employment. It is primarily for this reason that we strongly support H.R. 1057.
This bill amends the Bankruptcy Act to permit the courts to deny straight

bankruptcy relief in wage earner cases if Chapter XIII can be utilized by the
debtor to amortize his indebtedness out of future earnings over a period of
years. It amends Section 55b of the Bankruptcy Act, which deals with the first
meeting of creditors, by providing that if the bankrupt is a wage earner Within
the meaning of Subsection 8 of Section 607 of the Bankruptcy Act the judge
or referee shall determine whether the bankrupt has shown that it is not
feasible for him to pay his debts under Chapter XIII of the Act. If the judgeor referee determines that the bankrupt has failed to make such a showing, he
may enter an order vacating the order of ajudication and dismissing the bank-
ruptcy proceedings with notice to all of the bankrupt's creditors unless, within
such time as the judge or referee shall fix, the petition be amended to comply
with the requirements of Chapter XIII for the filing of a debtor's petition.
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Our support of this bill is given with the realization that there are many
factors which cause individuals to declare bankruptcy and that there is need
for reform in many of the traditional legal concepts governing the relationship
between a debtor and a creditor. The existence of these does not however detract
from the need for the particular provisions contained in this bill.
We also realize that the substantial increase in the number of personal bank-

ruptcies is of course partially related to the substantial increase in the use
of consumer credit and to an increased knowledge on the part of the general
public as to the existence of the availability of bankruptcy as a means of relief
from financial problems. On the other hand, we are convinced that the general
public does not have adequate knowledge about Chapter XIII. Nor does the legal
profession. It is well known that it is much simplier for an attorney to advise
his client to seek straight bankruptcy rather than a Chapter XIII proceeding
since the attorney is generally more familiar with straight bankruptcy and
since the amount of time expended by the attorney in a straight bankruptcy is
considerably less than that expended in a Chapter XIII proceeding.
In view of these factors, this particular bill can serve as an educational

device which will require attorneys, referees, and the general public to become
more familiar with Chapter XIII proceedings and to use them more extensively.
That this is possible has already been proved in that there are many judicial
districts where Chapter XIII has been promoted by attorneys and referees and
where the use of straight bankruptcy is therefore kept at a minimum.
We are of the opinion that the purpose of this bill is to screen out the

unnecessary bankruptcy cases in which the debtor has sufficient earnings to
handle his debts. The purpose is not to deny a discharge in bankruptcy if a
wage earner needs this form of relief. This is a perfectly fair and logical
goal. When a lender extends credit to a wage earner, it certainly considers the
wage earner's ability to repay. If that ability can be used without undue hardship,
it should be used.
As the Chairman of this Subcommittee has pointed out, there are many bene-

fits which accrue to a debtor through the use of Chapter XIII. First and fore-
most is that the borrower avoids the stigmatic consequences of bankruptcy and
retains his credit rating. This enables him to keep within the legitimate credit
market for his future borrowing needs rather than falling prey to those creditors
who prefer to deal with borrowers who have had the mantle of potential relief
removed for six years by a straight bankruptcy discharge.
Among the many other benefits are the following:
(1) The so-called "Wage-Earner's Plan" suffers from a misnomer. Its benefits

are available to the salaried employee, as well as the wage earner.
(2) Every exemption available to the debtor in straight bankruptcy is avail-

able to him under Chapter XIII proceedings.
(3) Any contract which the debtor has been enticed to enter by fraud or mis-

representation can be either reformed or annulled.
(4) In proper cases, interest and finance charges or unsecured creditors'

claims can be reduced or eliminated.
(5) Certain types of executory contracts may be revised or rejected.
(6) During the dependency of the proceedings, collection suits, garnishment

process and involuntary bankruptcy petitions can be suspended.
(7) Even after the plan has been approved and put into operation, deposits

required of the debtor under the plan can be reduced in amount or the time for
repayment can be extended if the debtor later experiences unforeseen hardships.
(8) At any time during the proceeding, if it becomes apparent that the debtor

cannot in fact meet the requirements imposed upon him under the plan, the
referee can restore the debtor's right to pursue straight bankruptcy.
(9) Finally, at the end of the three-year period, if the referee is convinced

that the debtor made a good faith effort to abide by the plan, he can grant him
a discharge even though the debtor may now have completed all of the payments.
In summary then we believe that this bill is a definite improvement over the

present law which denies a judge or referee jurisdiction or discretion to use
Chapter XIII in appropriate cases even though a debtor may be fully capable of
paying his debts out of future earnings.

Mr. ROGERS. Our next two witnesses are representing the American
Bar Association, Mr. Carroll R. Wetzel, chairman of the Section of
Corporation, Banking and Business Law, and Mr. Linn K. Twinem/
chairman of Consumer Bankruptcy Committee.
Now, we have a prepared statement from Mr. Wetzel.



38 WAGE EARNER PLANS UNDER THE BANKRUPTCY ACT

STATEMENTS OF CARROLL R. WETZEL, CHAIRMAN, SECTION OF
CORPORATION, BANKING AND BUSINESS LAW, AND LINN K.

TWINEM, CHAIRMAN, CONSUMER BANKRUPTCY COMMITTEE OF

THE AMERICAN BAR ASSOCIATION

Mr. ROGERS. We will place your statement in the record, and you
proceed to testify in your own manner.
(The statement referred to follows:)

STATEMENT BY CARROLL IL WETZEL ON BEHALF OF THE
AMERICAN BAR ASSOCIATION

My name is Carroll R. Wetzel. I am a member of the Philadelphia law firm
of Dechert, Price & Rhoads and chairman of the Section of Corporation, Banking
and Business Law of the American Bar Association.
For a number of years the Section of Corporation, Banking and Business Law

has been disturbed by the rising flood of individual bankruptcies. Many of those
bankruptcies have been found to be unnecessary. To screen out the needless or
avoidable cases the Section recommended a change in the Bankruptcy Act On
May 24, 1965, the Board of Governors of the American Bar Association approved
the recommendation of the Section by adopting the following resolutions:
"Resolved, That the American Bar Association approves the principal of H.R.

292*, 89th Congress, which would amend the Bankruptcy Act to provide that
the Referee shall have discretionary authority to dismiss the voluntary bank-
ruptcy proceeding of a wage earner who fails to show that adequate relief can-
not be obtained in a Chapter XIII Wage Earner Plan."
"Resolved, That the Section of Corporation, Banking and Business Law is au-

thorized to urge before the appropriate Committees of Congress the enactment
of such legislation."
Part of the background for the Section's recommendation was that bank-

ruptcy proceedings have reached the point of near scandal in some areas where
numerous debtors have needlessly evoked the relief of a discharge from their
obligations under straight bankruptcy proceedings. Studies conducted at Michi-
gan State University, University of Arizona, University of Utah and elsewhere
have shown that from 25% to 45% of the personal bankrupts could have paid
their debts out of future earnings if they had been so inclined and properly ad-
vised. In addition, in many cases debtors are undoubtedly not made aware of
their right to protection and relief under Chapter XIII of the Bankruptcy Act.
The problem continues to be of growing concern. In the fiscal year ending

June 30, 1967, it is anticipated that more than 200,000 bankruptcy petitions will
be filed and that nearly $1,500,000,000 will be washed down the bankruptcy drain
in no-asset bankrupt estates. More than 91% of all of the bankruptcy filings in
this fiscal year will be in the non-business category.
Under the present Act any person, regardless of his financial condition or

solvency, may petition for a discharge in straight bankruptcy and readily re-
strict the payment of his just debts to the assets turned over to the Bankruptcy
Court. This amendment would retard the abuse of the bankruptcy procedure and
encourage a constructive solution to debt problems, and would be in the interest
of the general economy and of individual responsibility and morality.
The proposed amendment has been opposed on the basis that every person

should have an unrestricted right to obtain a discharge in bankruptcy and that
the proposed amendment would be unfair to wage earners. But, Congress pro-
vided for a distinction in treatment of wage earners in 1938 when Chapter XIII
was aded to the Bankruptcy Act. It has been regarded as a reasonable distinc-
tion and classification, now applicable to about 90% of all bankruptcy filings.
Even so, no wage earner would be compelled to proceed under Chapter XIII,
although if he did not do so in a proper case the Referee could dismiss his bank-
ruptcy petition. Furthermore, a wage earner, to a greater extent than a business
bankrupt, usually has obtained his credit on the basis and faith of his ability to
pay out of future earnings. If he continues to have that ability to pay, it is only
fair to his creditors that he should be expected to do so. While so doing, he has
the right to enjoy the benefits of a wage earner plan and the protection of the
Bankruptcy Court if he desires. Those debtors for whom it is not reasonably
possible to pay their debts will continue to be entitled to a discharge in straight
bankruptcy.
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Individuals in business for themselves already enjoy an advantage in bank-

ruptcy over the wage earner. The principals of a bankrupt corporation can im-

mediately and repeatedly go back into business as a new corporate entity, and

every corporation is entitled to go bankrupt. The wage earner who has been

discharged in bankruptcy is not entitled to this relief for a six-year period.
This fact is well known to certain classes of lenders and sellers who take ad-
vantage of the bankrupt wage earner who can find no relief from the payment

of these new debts no matter how desperate his situation may become. Because
of this predicament in which a bankruptcy discharge can place a wage earner,
if for no other reason, the granting of a discharge in bankruptcy should be
available only when no other solution is reasonably possible.
These are some of the reasons why the American Bar Association has approved

the principal of this bill. The proposal originated in the Consumer Bankruptcy
Committee of the Section. The details of the bill will be covered by Linn K.
Twinem, the chairman of that committee.

Mr. WETZEL. Mr. Chairman, in the interest of time, since this state-
ment is in the record, I will not read it in full. I will attempt to sum-
marize it for you.
Mr. ROGERS. Fine.
Mr. 1VETzEL. My name is Carroll Wetzel. I am a member of a Phila-

delphia law firm, and I am chairman of the Section of Corporation,
Banking and Business Law.
For some years our section has been concerned by the statistics that

have come to us with respect to a rising trend in individual bank-
ruptcies. The number has gone up really quite alarmingly, and we
have been concerned about the reasons for this and, hopefully, to deter-
mine some way of reducing it.
On the recommendation of our Committee on Consumer Bankruptcy,

we recommended to the American Bar Association as a whole that it
approve in principle the bill, H.R. 292, of the 89th Congress, which
is identical with H.R. 1057 which we are considering today.
Action was taken by the Board of Governors of the American Bar

Association on May 24, 1965, and our section was directed to urge the
enactment of legislation of that type.

Studies have been conducted at Michigan State University, at the
University of Arizona, the University of Utah, and elsewhere which
have shown that from 25 percent to 45 percent of personal banknotes
could have paid their debts out of future earnings if they had been so
inclined, and if they had been properly advised. We believe that in
many cases, individual banknotes are in fact not made aware of their
right to their protection and relief under chapter XIII.
This problem is not going away. It is getting larger. In the fiscal

year ending June 30, 1967, it is anticipated that more than 200,000
bankruptcy petitions will be filed, and that nearly $1,500,000,000
will go down the drain in no-asset bankrupt estates. More than 91 per-
cent of all the bankruptcy filings in this fiscal year will be in the non-
business category.
I would like to mention one reason for this legislation which seems

to me to have considerable validity which I have not heard mentioned
this morning.
At the present time, an individual is entitled to a bankruptcy dis-

charge only once every 6 years. There are, we all know, certain types
of lenders, as has already been suggested here this morning, which do
prey on certain individuals in the collection of their debts.
I can't imagine a worse plight for an individual to be in than to

have received a bankruptcy discharge, and to be completely vulnera-
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ble for the next 6 years. He has no relief of any kind whatsoever. If
he had been fully advised of his rights, if there had been some method
in which in the original filing of his petition he could have adopted a
proper chapter XIII proceeding, he would not be in that position for
the next 6 years.
Mr. ROGERS. Thank you.
Mr. Conyers?
Mr. CONYERS. May I ask—
Mr. WETZEL. Excuse me, sir. Before you ask me a question, may I

ask permission to have Mr. Twinem add anything that he would care
to add to what I have said, if he would care to, at this time?
Mr. ROGERS. Yes. I think that Mr. Twinem is an expert in this area

of bankruptcy—should we say an expert in bankruptcy generally—
so if you have any questions, propound them to both gentlemen.
Mr. CONYERS. I would like to just raise one consideration here, and

I apologize for not having been able to hear previous testimony on the
subject, but apparently, the suggestion is implicit that the chapter
XIII wage earner plan is not being fully used at present.
Is this because the referees in bankruptcy are not alert to this situa-

tion, or are not able to discern into these cases and to make sure that
this alternative procedure is being considered?
Mr. WETZEL. I will touch on that, sir, and then perhaps Mr. Twinem

could add more specific details than I will be able to give.
It has been suggested here this morning, and properly so, that

straight bankruptcy is a relatively easy, simple thing to administer.
Counsel gets a hundred dollar fee, he files a paper, the referee has no
great problems. He is paid, and that's that.
There is no doubt at all that chapter XIII imposes a greater burden

on the attorney. It imposes a greater burden on the referee. It is not
in fact attractive to the people who are obliged to administer it under
the presed system.
I think that is the simple answer to the question.
Mr. TWINEM. Mr. Conyers, you suggested or indicated that possibly

the referees are not fully aware of the importance or the procedure
provided under chapter XIII of the Bankruptcy Act. I don't think
that's true, because I know the Judicial Conference has made a very
studious and careful effort to encourage the use of chapter XIII, and
the word has been passed certainly directly to the referees.
They are well aware of it, but there are two groups of referees, in

my opinion, as I have studied this development, and one group, many
of them are the oldtimers, the ones that have been on bankruptcy court
for a long time, have a very definite feeling against chapter XIII,
and it is a burden on them, and they don't like it, this principle.
They fought it along with some members of the National Bank-

ruptcy Conference when chapter XIII was considered in 1938, they
have never accepted it, and they abhor it, and will stay as far away
from it as they possibly can.
On the other hand, there is a new group of referees that have been

appointed more recently, who take more kindly to it; and where the
referee does evidence a sincere interest in the development of chapter
XIII, and the use of wage earner plans, it will work.
We have a referee in the audience now from Maine. He has been

one that has encouraged the use of chapter XIII. and has a good
many cases pending in his court.
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You have a good referee in Michigan, in Flint, Mich. Referee Bou-
vier, who is filing a statement with this committee before the conclu-
sion of your record, who believes very sincerely in the use of chapter
XIII, and in the encouragement of its use.
And at the same time he feels that in many cases that he is a little

bit frustrated, because there is nothing he can do to require its use, ex-
cept to make the suggestion which can be totally ignored by the lawyer
and by the client, if they see fit.
And you may hear from Judge Brown, Wesley Brown, tomorrow.

He is a former referee in Kansas. He became interested in and enthui-
astic about chapter XIII, and he developed a very good chapter XIII
proceeding in Kansas, and he has since been elevated. I don't know
whether this is the way to get to the Federal bench or not, but Wesley
Brown went up that way, and Judge Allgood of Alabama, who wag
down in the cradle of chapter XIII, has also gone up to the Federal
bench. Maybe that's the. avenue.
But as I tried to make the point, if the referee is sincerely interested

in chapter XIII, he can develop a good chapter XIII program.
If he abhors it, he will have very few, if any. It is surprising to look

at the record comparatively throughout the country and see how few
XIII's there are in some areas. You will find in New York, for ex-
ample, that you get down below 1 percent, in some areas, and in other
areas you will run up to as many as 88 percent of all of the personal
filings will be under chapter XIII.
Mr. CONYERS. Mr. Chairman, I thank the gentlemen for their com-

ments.
Mr. ROGERS. Yes. Thank you.
Mr. Poff ?
Mr. POFF. Mr. Chairman, as the chairman knows, I am obliged to

leave shortly, and I will ask only one question, if I may, but with the
hope that the witnesses might be available tomorrow, if we need to
continue their interrogation.
Mr. ROGERS. Yes. I understand Mr. Twinem will be available but

Mr. Wetzel will not.
Mr. Pon?. May I address this question, then, to Mr. Wetzel?
Mr. WETZEL. Yes, sir.
Mr. POFF. Mr. Wetzel, do you think it is feasible to apply the pro-

cedures of H.R. 1057 to corporate debtors as well as individual debtors?
Mr. WETZEL. I hadn't thought about that until the question was

raised earlier this morning.
I have thought about it only during the last hour or so. I don't see

how. Let me say that in all of this, I am speaking only personally,
and I am delighted to speak. My only authority on behalf of the Amer-
ican Bar Association is to approve in principle the bill which is now
before you.
It seems to me that the most valid distinction which can be made

is the one that Mr. Kendall made between consumer credit and cor-
porate business credit. I don't see how the type of program that is
being contemplated here could, as a practical matter, be made to func-
tion with respect to a corporate business • by its very nature, the corpo-
ration is a business entity. It, as Mr. Kendall said, it is an entity which
has assets, and liabilities, and loans are largely based on that.
The proper distinction does seem to me to be between corporations

and individuals.
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Your chairman asked various witnesses if they would think that
this bill might be extended to all individuals, rather than just wage
earners. That would seem to me to be entirely sensible, speaking for
myself, but I don't see how you apply it to corporations.
Mr. POFF. Well, would the witness feel that other chapters of the

Bankruptcy Act might serve essentially the same function with re-
spect to corporate debt?
Mr. WETZEL. In a sense, chapter XI performs the same function,

but as one of the members of your committee pointed out, there is no
compulsion in chapter XI. He was quite correct in that. It is a volun-
tary procedure.
Now, how you would require a corporation to elect chapter XI,

and what the technical results of that would be with respect to the
future operations of the corporation, it is very difficult for me to say.
I can visualize this concept with respect to myself, but I have great

difficulty visualizing it with respect to a corporate entity. That's all
I can say, and I have only thought of it for a half an hour.
Mr. POFF. I suggest, Mr. Chairman, that if the subcommittee con-

siders that possibility, it may want to invite testimony of experts, and
in such case, maybe the witness would be available to supply his ex-
pertise in the field, if so requested by the subcommittee.
Mr. WETZEL. I would be delighted, sir. I am very sorry about to-

morrow, but I have an engagement, several engagements back in Phil-
adelphia, and I really must be there, if the committee would permit it.
Mr. ROGERS. Yes.
Mr. McClory.
Mr. MCCLORY. Thank you, Mr. Chairman.
The committee received a statement today from Mr. R. E. Jackson,

Chief of the Bankruptcy Division of the Administrative Office of the
U.S. Courts. In that statement, he said that during fiscal 1966, 132,038
petitions in. bankruptcy were filed of employees, who might have
availed theniselves of chapter XIII proceedings.
The statement also indicated that if one-third of this number had

availed themselves of it, or approximately 44,000 had elected and
completed successfully chapter XIII proceedings, that an additional
total of from $36 to $40 million would have been received by creditors.
Now he goes on to point out, though, in his opinion, that if the

chapter XIII proceeding is involuntary, instead of voluntary as it is
presently, the incentive would not be there. He concludes that if H.R.
1057 is enacted, it seems likely that it may increase creditor losses,
rather than decrease them.
I just point out he states that "an involuntary chapter XIII pro-

ceeding would very likely be looked upon by the debtor as a punish-
ment, and all incentive to reform his spending habits would be de-
stroyed."
I would like you gentlemen to comment on that statement, or that

part of the statement by Mr. Jackson
' 

if you would.
Mr. WETZEL. Well, sir, I will speak briefly. We are now in the ques-

tion of morality and psychology, as was suggested a moment ago. I
don't know how you decide whether a person who under some slight
compulsion pays all of his debts feels better than if he didn't pay
them at all. It seems to me I would feel better.
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If I needed a little bit of help to get me to pay all my debts, I still
think I would feel a little bit better if I paid them. I don't under-
stand the other point of view, but I don't see how anybody can 
Mr. MCCLORY. Well, would the creditor be better off? He is saying

that the creditors would be worse off than they are today. Do you
agree?
Mr. WETZEL. I beg your pardon. I misunderstood. I thought your

question was directed to the point of view of the debtor.
Mr. MCCLORY. It is both, but I just was asking you to comment on

his statement. Of course, he does make the statement that there
wouldn't be any incentive, and the debtor would look on it as punish-
ment, but in addition to that effect, he says that the creditors would
be worse off than they are now because actually they wouldn't complete
these programs and the creditors wouldn't get their money.
Mr. WETZEL. I don't know how anyone proves such a statement one

way or the other. It does seem to me that, in the long run, more
creditors would get more money.
Mr. Twinem ?
Mr. TWINEM. It seems to me that the proposition is based on a false

premise, and I must insist from my point of view that in no case may
we regard H.R. 1057 as providing for compulsory chapter XIII.
I couldn't agree with the critics more that compulsory chapter XIII
will not work. It is absolutely unworkable, in my opinion. It must be
entirely voluntary on the part of the debtor. He must want chapter
XIII. He must want the guidance and protection of the Bankruptcy
Court enough to be willing to make the sacrifices required of him to go
under chapter XIII.
H.R. 1057 merely would have the effect of screening out the un-

necessary bankruptcy proceedings. If I have—how much time do you
have to talk about this vital point? May I take 4 or 5 minutes?
Mr. ROGERS. You mean now or later?
Mr. TWINEM. Whenever you please, sir. But this is a vital point,

and I want to go into the background and principles and philosophy
of this legislation.
Mr. ROGERS. Surely. We recognize, and you recognize, that the time

is about up today, and we want to hear you tomorrow, and you can go
into this very extensively. There will be a lot of questions, no doubt,
asked of you.
It depends upon whether we will have an opportunity to meet

tomorrow afternoon, which we will try to work out.
Mr. Wiggins, do you have any questions?
Mr. WIGGINS. Just one question of Mr. Wetzel, since he must go

back to Philadelphia.
What do you think the proper consequences should be, sir, if a

debtor does not live up to the payment as proposed by the referee?
Mr. WETZEL. I hadn't thought about that, either, until you asked

the other witness that this morning. It seems to me that that should
depend on why he didn't live up to the plan. The referee in bankruptcy

has authority to deny discharges, if the bankrupt does not behave in
good faith.
I think all I can say in answer to the question is that in a general

way the same principle should apply.
Mr. WIGGINS. I agree with the gentleman. Thank you very much.
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Mr. ROGERS. Well, thank you. We appreciate both coming, and we
will look forward to hearing you tomorrow.
The committee will now stand in recess until tomorrow at 10 o'clock,

at which time we will hear the Honorable Wesley E. Brown and the
Honorable Richard E. Poulos and Professor Vern Countryman, and
others.
The committee stands in recess.
( Whereupon, at 12:17 p.m., the subcommittee recessed, to reconvene

at 10 a.m., Thursday, May 25, 1967.)



WAGE EARNER PLANS UNDER THE BANKRUPTCY ACT

THURSDAY, MAY 25, 1967

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE No. 4 OF THE COMMITTEE OF TIlE JUDICIARY,

Washington, D.0 .
The subcommittee met, pursuant to call, at 10: 10 a.m., in room

2141, Rayburn House Office Building, Hon. Byron G. Rogers (chair-
man of the subcommittee) presiding.
Commitee members present: Representatives Rogers, Whitener,

Jacobs, McClory, Wiggins, and Poff.
Staff members present: Benjamin L. Zelenko, counsel; and Donald

E. Sa,ntarelli, associate counsel.
Mr. ROGERS. The committee will resume its sitting and its hearings

in connection with H.R. 1057 and H.R. 5771.
We are privileged to have with us this morning the Honorable Wes-

ley E. Brown, judge of the U.S. District Court, the District of Kansas,
whose home is Wichita, who is also a member of the Committee on
Bankruptcy Administration of the Judicial Conference of the United
States.
Come forward, Judge Brown. As I understand, you were at one time

a referee in bankruptcy?
Judge BROWN. Yes, sir.
Mr. ROGERS. We are anxious to have the benefit of your views on this

legislation.

STATEMENT OF HON. WESLEY E. BROWN, JUDGE OF THE U.S.
DISTRICT COURT FOR THE DISTRICT OF KANSAS

Judge BROWN. Mr. Chairman I am Wesley E. Brown, and I am
judge of the U.S. District Court for the District of Kansas. I have been
a judge of this court since April 1962.

Prior to that time I was a referee in bankruptcy for the District of
Kansas from April 1958 to April 1962. I appear on behalf of the Com-
mittee on Bankruptcy Administration of the Judicial Conference of
the United States in opposition to H.R. 1057 and H.R. 5771.
I am a member of this Bankruptcy Committee and have been such

a member for approximately 4 years.

THE BANKRUPTCY COMMITTEE

The Bankruptcy Committee, which is composed of three circuit and
four district judges, meets twice a year prior to the meetings of the
Judicial Conference of the United States for the purpose of reviewing
the administration of bankruptcy proceedings in the courts.

45
85-771-67-4
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The Bankruptcy Committee examines such bankruptcy proceedings
and makes recommendations to the Judicial Conference concerning the
bankruptcy courts for Conference consideration and appropriate
action.
These recommendations are formulated by the Director. Where ap-

propriate, the Bankruptcy Committee acts only after consultation with
the district judges and judicial councils of the circuits concerned. The
Committee's actions relate to the following matters:

1. The authorization of new referee positions and changes in char-
acter of or salaries of existing referee positions. (Recommendations of
districts and circuits involved are sought prior to Committee action
in this respect.)

2. The territories, headquarters, and places of holding court of the
referees.

3. The budget estimates for the bankruptcy courts.
4. The status of the special fund in the Treasury out of which

all salaries and expenses are paid. This fund is maintained by filing
fees and other payments made by parties to bankruptcy proceedings.

5. Proposed legislation to amend the Bankruptcy Act. The Com-
mittee's actions upon proposed legislation are premised upon requests
from appropriate legislative committees. Conference direction, or in
rare instances when its attention is called to a measure which does not
involve legislative policy and which may adversely affect bankruptcy
administration.

Its recommendation in such regards are reported to the Conference
for consideration and direction.

6. The volume and character of the bankruptcy cases filed in the
bankruptcy courts and the status of the referee's dockets.

7. The seminar program for the referees.
8. Costs of administration in bankruptcy cases and methods of

achieving economy in administration.
9. The facilities of the bankruptcy courts, staffs, libraries, quarters,

and similar arrangements.

STATEMENT LIMITATIONS

I wish to make it clear, Mr. Chairman, that nothing contained in
my statement or in reply to any questions propounded to me is to
be considered by any congressional committee either as an effort to
interfere with matters involving congressional policy or as expressing
any opinion as to whether or not the bill is constitutional.

PRIOR CONFERENCE AND BANKRUPTCY COMMITTEE ACTION

The Bankruptcy Committee was first concerned with the principles
enunciated in H.R. 1057 when it was requested to express its views
to the Conference with respect to H.R. 292 and S. 613, 89th Congress.
H.R. 1057 and H.R. 292 are identical.
In its consideration of H.R. 292 and S. 613, the Committee gave

consideration to whether or not we were involving ourselves with
congressional policy.
We determined that, because of the effect of the bills on the admin-

istration of the Bankruptcy Act by the courts, the congressional
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committee was entitled to the views of the Conference if the Confer-
ence desired to make its views known.
In the report of the Judicial Conference of the United States

proceedings, March 18-19, 1965, the Conference upon the recom-
mendation of the Bankruptcy Committee voted to disapprove S. 613
and H.R. 292.
The report stated in part:
While it is recognized that many straight bankruptcy cases can and should

be administered as wage earner proceedings, it was the view of the Bankruptcy
Committee that the proposals contained in these bills are discriminatory in
singling out a low income group that would be compelled under Chapter XIII
to pay their debts in full.
Other petitioners, not wage earners, could still avail themselves of straight

bankruptcy proceedings and the benefits arising out of a discharge of debts.
Moreover, it seemed unfair to the committee to compel a debtor to accept

a plan under Chapter XIII without equal compulsion upon secured creditors
to accept the same plan.

To summarize the report, the objections may be listed in three
categories:

1. It singles out the individual wage earner or a low-income man
or woman to require payment of his or her debts in full.

2. A non-wage earner could be discharged of his or her debts.
3. Secured creditors are not required to accept the same plan.

HISTORICAL REFERENCE

The ultimate judgment which Congress must make with respect
to H.R. 1057 requires at least a brief historical consideration of
congressional exercise of its power "to establish * " uniform laws
on the subject of bankruptcies throughout the United States."
In passing, it may be noted that Congress has upon three occasions

repealed bankruptcy acts previously adopted. The economic plight of
many people, and the effect of this on the national economy caused
Congress to enact a comprehensive bankruptcy act which has been
referred to as the Chandler Act.
The courts in interpreting this act and its amendments to date

have done so to effectuate the indicated congressional purpose.
I respectfully refer you to House Report 1409 and Senate Report

1916.
We summarize this purpose as follows:
1. To relieve an honest debtor from oppressive indebtedness and

to permit him to start afresh.
2. To effect a prompt and economical liquidation and distribution

of insolvent estates.
3. To establish and encourage a rehabilitation and reorganization

procedure based upon compositions and extension of debts rather
than liquidation.

Bankruptcies have increased over the years to a considerable de-
gree. I have attached to this statement records of filings for review
by the congressional committee. It should be remembered that sta-
tistical data may be interesting but courts deal with debtors and credi-
tors on an individual basis.

These are "persons" who seek relief, not statistics.
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Moreover, with regard to the dismay expressed by certain segments
of the business community over the increasing number of bankrupt-
cies, it is necessary to place that statistic in perspective.
Bankruptcies have only kept pace with the increase in consumer

credit extended by business. The correlation is striking. We see from
the Federal Reserve Bulletin that outstanding nationwide consumer
credit, by which I mean individual obligations for household, family,
and personal expenditures not including real estate mortgage loans,
advanced from $5.6 billion in 1945 to $80.6 billion in 1965, or, if my
mathematics is correct, an increase of 1,500 percent.
During that identical period, bankruptcy filings increased from

12,000 in 1945 to 180,000 in 1965, or a slightly lower percentage of
1,400 percent.
Under the Bankruptcy Act, "any person" (with exceptions not

relevant here) shall be entitled to the benefits of this act as a voluntary
bankrupt "but a wage earner" may not be adjudged as "an involun-
tary bankrupt."

This provision and others must be read into chapter XIII pro-
ceedings.
We add also that we know of no cases where, except on a voluntary

basis
' 

future earnings of an individual have been considered by the
courts as assets for the future liquidation of current debts.

CHAPTER XIII ( WAGE EARNERS)

With the brief background set forth above we turn now to chapter
XIII of the Bankruptcy Act.
In its present posture chapter XIII proceedings deal only with-

1. Individuals as distinct from corporate, business associations,
partnerships, and so forth;
2. Individuals who, on a voluntary basis, desire to enter into

an arrangement or composition of their debts.
3. Individuals who are willing to pay their debts in accordance

with the arrangement or composition but are also willing to pay
all—

(a) Court costs,
(b) their attorney fees, and
(e) the trustee fees;

4. Individuals who are willing to turn over their property and
the control of future earning capacity to the court to accomplish
the arrangement or composition.

The essential elements of a successful chapter XIII proceeding
are-

1. A debtor with a job who desires to pay all or part of his debts
and who will budget his living expenses to apply a part of his
future earnings to the payment of past due claims;

2. Creditors who are willing to extend the time for payment
of, or reduce the amount of, their claims—or both—to help re-
habilitate the debtor;

3. The power in the courts to protect the debtor from the claims
of creditors to permit payments to a trustee for pro rata distribu-
tion among creditors and to allow the debtor to use such of his
property as is necessary to carry out his budgeted program and
retain his job; and
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4. Someone familiar with chapter XIII proceedings to advise
and help the debtor prepare a plan acceptable to creditors and
with resourcefulness enough to help him with his problems dur-
ing the time the plan is in effect.

Before an appropriate plan under chapter XIII can be devised, the
debtor must be willing to budget his earnings and discipline himself
by reducing his standard of living. Thus-

1. If the debtor's budget discloses that he is living above his
means, the standard of living must be reduced in order to permit
essential funds for payment of obligations already incurred;

2. If the debtor's budget shows an excess over his current liv-
ing expenses, this excess can be paid into the plan for the satisfac-
tion of existing obligations to creditors; and.

3. If the debtor's living expenses cannot be reduced and if the
excess over and above current living expenses is so small that the
creditors cannot be paid off within a reasonable time, then a
straight bankruptcy proceeding is required if he is to be allowed
a fresh start.

A few of the many problems which exist in the administration of
chapter XIII cases may be summarized as follows:

1. Debtors do not always know the full extent of their indebted-
ness and often do not know the exact name of the creditor.

2. Common creditors are usually anxious to approve a plan be-
cause the financial picture of the debtor indicates clearly that it is the
only way they can recover all or a portion of their claim.

3. Secured creditors often have an unrealistic view of the value
of their security--and quite often the security is taken with a view
that without it the debtor will not have a table to eat on, a bed to
sleep on, or transportation to and from work.

4. Debtors often move without notice, change jobs, or have to amend
the plan because of unforeseen circumstances, that is, sickness, dis-
charge, accident, et cetera.

5. Employers will often refuse or are unable to cooperate with
deductions of wages to assist in the plan.
The Federal Government is an example of this, gentlemen.
6. Debtors where required to pay secured claims in full when the

security is nominal and for other reasons may terminate the plan when
the secured creditor is paid, leaving the common creditor unpaid.

7. Debtors and creditors often seek to circumvent a plan by in-
curring additional debts while the plan is in existence.
We turn now to the effect of H.R. 1057.
H.R. 1057 applies to but one category of persons in financial dis-

tress—wage earners who by statutory definition are persons whose
principal income is derived from wages, salaries, or commissions.

Regardless of the reasons or circumstances which created their fi-
nancial predicament and regardless also of whether those reasons and
circumstances should entitle the particular individual to a fresh start
through a discharge of his debts under the Bankruptcy Act, H.R.
1057 has but a single criterion for its application: Does the debtor ei-
ther have an existing job or is he capable of obtaining gainful
employment?
If so, he is denied the right to seek a bankruptcy discharge and his

only recourse is to submit some type of an undefined proposal to pay
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his debts out of future earnings over an undefined period of time
in some undetermined amount.
The problems of completing a wage earner plan when the debtor

of his own volition desires to do so are serious enough but if the debtor
were compelled against his will to propose a plan, these problems might
well become unmanageable.
This practical aspect of administration cannot be better stated than

in the testimony of Royal E. Jackson, Chief of the Bankruptcy Divi-
sion of the Administrative Office of the U.S. Courts, given before the
committee at this hearing.
For emphasis I quote a short portion of his views on this aspect:
Referees who have extensive experience with the Wage Earner Plan are aware

of the great difficulty encountered with debtors who have an earnest desire to pay
all their debts in full and voluntarily file Wage Earner's Plans. Many of them
fall by the wayside and for one reason or another fail or are unable to live up
to the conditions of the plan for a period of three years or so.

Ordinarily the courts do not consider a Wage Earner's Plan feasible unless
the debtor can pay all creditors within a period of about three years.
With this in mind the committee foresaw great difficulty in forcing a debtor

to propose a feasible plan and equally as much difficulty in coercing its execution.
Experience shows that in voluntary Chapter XIII cases many debtors change

employment, move out of the court's jurisdiction, default in payments under
the plan, or incur additional debts despite the court's admonition to the
contrary.
These problems would likely be multiplied manyfold in dealing with a recal-

citrant debtor.

H.R. 1057, while denying the benefit of the discharge provisions of
the Bankruptcy Act to the gainfully employed, leaves those same
rights fully available to all nonwage earners, the professional, the
farmer, the merchant, the manufacturer, the individual proprietor,
and others similarly situated.
All individuals in those categories retain their right to a fresh start

when their financial distress occurred through no act of fraud on their
own part. We wiestion that this is consistent with the primary intent
and purpose of the Bankruptcy Act.

THE PROBLEM OF THE SECURED CREDITOR

No arrangement or composition can be adequately dealt with with-
out consideration of the secured creditor. Two problems exist:

1. Is the security adequate to pay the debt?
2. Is the security necessary to the wage earner in order for him to

carry out the terms of the plan?
The first problem has been heretofore referred to. Namely, when the

security is inadequate the secured creditor is in effect being paid under
chapter XIII for an unsecured debt on a secured basis.
In other words, he receives his payments for the unsecured portion

of the secured debt as a preference over other unsecured creditors.
The second problem has also been referred to and is simply that if

the furniture and fixtures are necessary for the wage earner and his
family to live and a car is necessary for his transportation to and from
work, the repossession of such security generally prevents a workable
plan.
The enforced use of a composition or extension of debts in a wage

earner plan cannot succeed unless in instances mentioned above the
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courts can adequately deal with secured creditors and such creditors
can be required to participate in any such plan.
The model for such enabling legislation is, of course, reflected in

corporate reorganizations as set forth in chapter X of the Bankruptcy
Act.
I speak of the Kansas experience:
I have had now some firsthand experience with the workings of

chapter XIII in Kansas and I hope I am objective in viewing it as
one of the more successful programs in the Nation.
It is clear in our area that one of the principal appeals has been,

and is, that the procedure is wholly voluntary and to the financially
distressed debtor who chooses thus to pay his debts over an extended
period of time rather than to cancel them through straight bank-
ruptcy, it is an accomplishment for which he rightly takes a large
measure of personal credit and enhanced self-respect.
This motivation must have been in the mind of the Congress in

enacting chapter XIII, for the legislators very carefully drew the
distinction between a bankrupt and a debtor under a wage earner
plan.
For example, the case is not filed as a bankruptcy but as a chapter

XIII proceeding and the individual is never referred to as the bank-
rupt but only as the debtor under a wage earner arrangement. Should
the wage earner proceeding be one not of choice but rather of com-
pulsion, this important distinction would cease to exist.
The stress of this voluntary aspect of the wage earner proceeding

in Kansas has resulted in a very fine acceptance of the program by
both employers and employees. The consequent financial benefit to
creditors even in a State of our relatively small size is extremely im-
pressive. By way of general background I would like it noted that
90 percent of the straight bankruptcy cases throughout the Nation
produce no assets whatsoever for unsecured creditors and the re-
maining 10 percent of the bankruptcies which are in the asset category
produce an average dividend to unsecured creditors of only 8 percent.
In fiscal year 1966 in Kansas, our chapter XIII trustees paid out

a total of $1,817,784 to creditors; $1,046,374 of this was distributed to
secured creditors, $71,870 to priority creditors (usually tax obliga-
tions) , and $699,523 to unsecured creditors.
Now, it may be argued that those secured creditors who were paid

through chapter XIII proceedings could have recovered their collat-
eral in straight bankruptcy and thus avoided any loss, but the facts are
simply to the contrary, and the experience of finance companies with
repossessions is uniformly consistent in that the liquidation of the
household furnishings, the TV, or the automobile, seldom brings
enough to satisfy the debt and often leaves a deficiency.
This fact of economic life seems to be generally realized by the

financial community in Kansas for, in the main, secured creditors are
strong supporters of the wage earner program with, of course, some
notable exceptions.
So I feel that the chapter XIII proceedings should be preserved as a

voluntary measure. Its improvement and wider acceptance can be
brought about through measures that do not convert it into something
of a compulsory nature.
I am advised also by the Administrative Office as an aside from my

remarks that chapter XIII, projected chapter XIII filings will in-
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crease by almost 4,000 cases over the normal amount for a 14-percent
increase in the coming fiscal year.
In summary, we respectfully call this committee's attention to the

fact that we are talking about one-tenth of 1 percent of our total
population who are involved in employee bankruptcies. It is actually
less than that. In addition, the percentage rise in bankruptcies is no
greater-in fact slightly less-than the increase in the extension of
consumer credit.

Further, voluntary wage earner plans are enjoying a steady increase,
are paying off a considerable number of creditors and, because of their
voluntary nature, do not penalize an individual who is able and willing
to work for the benefit of himself, his family, and society.

Lastly, H.R. 1057 discriminates against the wage earner and makes
no provision for dealing adequately with the secured creditor.
Mr. Chairman, thank you for inviting me to appear. If you have any

questions I will be glad to answer them to the best of my experience,
and within my competence.
Mr. ROGERS. Now, do I understand, Judge, that you have statistics

in connection with your statement which show total filings of all types
of bankruptcies?
Judge BROWN. Yes.
Mr. ROGERS. We will file those for the record.
Judge BROWN. Yes they are attached to my statement, copies of

which, I think, have been given to your committee. I asked that they
be distributed for your convenience, and for reference. There is a con-
siderable amount of meat in what I have said, gentlemen. You may
want to look at it.
(The documents referred to follow:)

TOTAL FILINGS OF ALL TYPES OF BANKRUPTCY CASES BY FISCAL YEARS ENDING
JUNE 30 OF EACH YEAR FROM 1900 THROUGH JUNE 30, 1966

1900  21,938 1923  41,304 1946  10,196
1901  19,007 1924  43,519 1947  13,170
1902  18,482 1925  45,641 1948  18,510
1903  16,875 1926  46,374 1949  26,021
1904  17,082 1927  48,758 1950  33,392
1905  16,946 1928  53,064 1951  35,193
1906  12,972 1929  57,280 1952  34,873
1907  14,160 1930  62,845 1953  40,087
1908  17,818 1931  65,335 1954  53,136
1909  18,018 1932  70,049 1955  59,404
1910  18,053 1933  62,256 1956  62,086
1911  19,338 1934  58,888 1957  73,761
1912  19,745 1935  69,153 1958  91,668
1913  20,930 1936  60,624 1959  100,672
1914  22,959 1937  57,485 1960  110,034
1915  27,632 1938  57,306 1961  146,643
1916  27,368 1939  50,997 1962  147,780
1917  24,838 1940  52,577 1963  155,493
1918  20,385 1941  56,332 1964  171,719
1919  14,048 1942  52,109 1965  180,323
1920  13,558 1943  34,711 1966  192,354
1921  22,812 1944  19,533
1922  38,165 1945  12,862
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CASE FILINGS, FISCAL YEARS 1965 AND 1966
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Fiscal year
1965

Fiscal year
1966

Increase in
1966

Percent of
increase

Total 180, 323 192, 354 +12,031 +6.7

X90 District of Columbia 96 91 -5 -5.2
Territories 
88 districts 

1st circuit 4,465 4,618 +153 +3.4

100 Maine 1,646 1,653 +7 +. 4101 Massachusetts 1,498 1,576 +78 +5. 1102 New Hampshire 874 880 +6 +. 7103 Rhode Island 390 457 +67 +17.2104 Puerto Rico 57 52 -5 -8. 8

2d circuit 8,627 9,239 +612 +7. 1

205 Connecticut 1,436 1,405 -31 -2.2206 New York, northern 2, 180 2,398 +218 +10.0207 New York, eastern 1,246 1,277 +31 +2.5208 New York, southern 1,049 1,025 -24 -2.3209 New York, western 2,384 2,762 +378 +15. 9210 Vermont 332 372 +40 +12. 1

3d circuit 2,715 2,934 +219 +8.0

311 Delaware 68 75 +7 +10.3312 New Jersey 1,513 1,675 +162 +10.7313 Pennsylvania, eastern 503 478 -25 -5.0314 Pennsylvania, middle 189 218 +29 +14.8315 Pennsylvania, western 441 487 +46 +10.4391 Virgin Islands 1 1  

4th circuit 6,789 7,005 +216 +3. 2

416 Maryland 261 298 +37 +14. 2417 North Carolina, eastern 95 86 -9 -9.5418 North Carolina, middle 123 149 +26 +21. 1419 North Carolina, western 69 71 +2 +2.9420 South Carolina, eastern 204 152 -52 -25.5421 South Carolina, western
422 Virginia, eastern 2,723 2,900 +177 +6.5423 Virginia, western 1,841 1,830 -11 -.6424 West Virginia, northern 484 591 +107 +22. 1425 West Virginia, southern 989 928 -61 -6.2

5th circuit 23, 883 23, 532 -351 -1. 5

526 Alabama, northern 6,579 6,321 -258 -3.9527 Alabama, middle 1,641 1,684 +43 ±2.6528 Alabama, southern 1,757 1,666 -91 -5.2529 Florida, northern 40 79 +39 +97. 5530 Florida, middle 490 621 +131 +26.7531 Florida, southern 428 540 +112 +26.2532 Georgia, northern 4,340 4,281 -59 -1.4
533 Georgia, middle 2, 167 1,990 -177 -8.1534 Georgia, southern 1,649 1,591 -58 -3.5535 Louisiana, eastern 1,601 1,409 -192 -11.9536 Louisiana, western 1,303 1,377 +74 +5.7537 Mississippi, northern 229 265 +36 +15.7538 Mississippi, southern 738 840 +102 +13.8539 Texas, northern 456 431 -25 -5. 5540 Texas, eastern 57 53 -4 -7.0541 Texas, southern 148 138 -10 -6. 8542 Texas, western 200 246 -14 -5.3
592 Canal Zone 

6th circuit 36, 504 39,159 +2,655 +7.3

643 Kentucky, eastern 1,380 1,623 +243 +17.6644 Kentucky, western 2,713 2,825 +112 +4. 1645 Michigan, eastern 4,619 5,214 +595 +12.9646 Michigan, western 1,858 1,910 +52 +2.8647 Ohio, northern 8,669 8,937 +268 +3.1648 Ohio, southern 8,209 8,938 +729 +8.9649 Tennessee, eastern 2,867 3,057 +190 +6.8650 Tennessee, middle 2,024 2,524 +500 +24.7651 Tennessee, western 4, 165 4, 131 -34 -.8
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CASE FILINGS, FISCAL YEARS 1965 AND 1966-Continued

Fiscal year
1965

Fiscal year
1966

Increase in
1966

Percent of
increase

7th circuit 23, 836 24, 606 +770 +3.2

752 Illinois, northern 11,384 11,294 -90 -.8
753 Illinois, eastern 955 968 +13 +1.4
754 Illinois, southern 2,202 2,381 +179 +8.1
755 Indiana, northern 2,001 2,165 +164 +8.2
756 Indiana, southern 3,634 3,904 +270 +7.4
757 Wisconsin, eastern 2,600 2,797 +197 +7.5
758 Wisconsin, western 1,060 1,097 +37 +3.5

8th circuit 11,865 13, 060 +1,195 +10. 1

860 Arkansas, eastern 530 630 +100 +18.8
861 Arkansas, western 108 152 +44 +40.7
862 Iowa, northern 698 735 +37 +5.3
863 Iowa, southern 1,012 990 -22 -2.2
864 Minnesota 3,231 3,554 +323 +10.0
865 Missouri, eastern 2,857 2,929 +72 +2.4
866 Missouri, western 2,016 2,518 +502 +24.9
867 Nebraska 989 1,130 +141 +14.3
868 North Dakota 216 246 +30 +13.9
869 South Dakota 208 176 -32 -15.4

9th circuit 48, 350 53, 744 +5,394 +11.2

970 Alaska 104 137 +33 +31.7
971 Arizona 3,341 3,563 +222 +6.6
972 California, northern 10, 579 12, 215 +1,636 +15. 5
974 California, southern 23, 077 25, 330 +2,253 +9. 8
975 Hawaii 329 361 +32 +9.7
976 Idaho 852 944 +92 +10.8
977 Montana 572 612 +40 +7.0
978 Nevada 901 1,059 +158 +17.5
979 Oregon 4,267 4,754 +487 +11.4
980 Washington, eastern 981 1, 163 +182 +18.6
981 Washington, western 3,341 3,600 +259 +7.8
993 Guam 6 6  

10th circuit 13, 193 14,366 +1, 173 +8.9

1082 Colorado 4,267 4,335 +68 +1.6
1083 Kansas 2,903 3,313 +410 +14. 1
1084 New Mexico 1,069 1,059 -10 -.9
1085 Oklahoma, northern 1, 166 1,389 +223 +19, 1
1086 Oklahoma, eastern 138 160 +22 +15.9
1087 Oklahoma, western 1,688 2,014 +326 +19.3
1088 Utah 1,475 1,580 +105 +7.1
1089 Wyoming 487 516 +29 +6.0

COMPARATIVE CH. XIII CASE FILINGS IN FISCAL YEARS 1965 AND 1966

Fiscal year
1965

Fiscal year
1966

Net
change

Percent of
change

Total 28,027 28, 261 +234 +0. 8

X90 District of Columbia 2 6 +4 +200.0
Territories 
88 districts 

1st circuit 804 794 -10 -1.2

100 Maine 799 765 -34 -4.3
101 Massachusetts 4 1 25 +21 +525.0
102 New Hampshire 1  -1 -100.0
103 Rhode Island 4 +4 +100.0
104 Pue; lo Rico 

2d circuit 
====

48 56 +8 +16.7

205 Connecticut 9 14 +5 +55.6
206 New York, northern 6 10 +4 +66.7
207 New York, eastern 17 15 -2 -11.8
208 New York, southern 4 3 -1 -25.0
209 New York, western 11 11  
210 Vermont 1 1 3 +2 +200. 0

See footnote at end of table.
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COMPARATIVE CH. XIII CASE FILINGS IN FISCAL YEARS 1965 AND 1966-Continued
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Fiscal year
1965

Fiscal year
1966

Net
change

Percent of
change

3d circuit 111 144 +33 +29.7

311 Delaware 2  -2 -100.0
312 New Jersey 97 122 +25 +25.8
313 Pennsylvania, eastern 7 12 +5 +71.4
314 Pennsylvania, middle 5 1 -4 -80.0
315 Pennsylvania, western 19 +9 +100.0
391 Virgin Islands 

4th circuit 777 1 829 +52 +6.7

416 Maryland 3 5 +2 +66.7
417 North Carolina, eastern 2 3 +1 +50.0
418 North Carolina, middle 8 135 +27 +337.5
419 North Carolina, western 8 1 20 +12 +150.0
420 South Carolina 19 15 -4 -21.1
421  
422 Virginia, eastern 66 63 -3 -4.5
423 Virginia, western 605 1 641 +36 +6.0
424 West Virginia, northern 2 4 +2 +100.0
425 West Virginia, southern 64 43 -21 -32.8

5th circuit 10, 727 10,322 -405 -3.8

526 Alabama, northern 5,181 4,936 -245 -4.7
527 Alabama, middle 1,201 1 1, 209 +8 +.7
528 Alabama, southern 1,422 1,293 -129 -9.1
529 Florida, northern 1 1  
530 Florida, middle 1 56 15 -41 -73.2
531 Florida, southern 10 17 +7 +70.0
532 Georgia, northern 609 1 786 +177 +29.1
533 Georgia, middle 1,001 865 -136 -13.6
534 Georgia, southern 1 1, 140 1,040 -100 -8.8
535 Louisiana, eastern 11 6 -5 -45.5
536 Louisiana, western 40 190 +50 +125.0
537 Mississippi, northern 1  -1 -100.0
538 Mississippi, southern 34 42 +8 +23.5
539 Texas, northern 8 6 -2 -25.0
540 Texas, eastern 2  -2 -100.0
541 Texas, southern 1 +1 +100.0
542 Texas, western 10 15 +5 +50.0
592 Canal Zone 

6th circuit 6,625 1 6, 874 +249 +3.8

643 Kentucky, eastern 306 1 374 +68 +22.2
644 Kentucky, western 554 556 +22 +. 4
645 Michigan, eastern 289 1392 +103 +35.6
646 Michigan, western 40 62 +22 +55.0
647 Ohio, northern 361 1 415 +54 +15.0
648 Ohio, southern 1 1,002 945 -57 -5.7
649 Tennessee, eastern 803 765 -38 -4.7
650 Tennessee, middle 263 1 412 +149 +56.7
651 Tennessee, western 1 3,007 2,953 -54 -1.8

7th circuit 959 1,089 +130 +13.6

752 Illinois, northern 220 296 +76 +34.5
753 Illinois, eastern 134 1 143 +9 +6.7
754 Illinois, southern 164 1 252 +88 +53.7
755 Indiana, northern 7 9 +2 +28.6
756 Indiana, southern 28 35 +7 +25.0
757 Wisconsin, eastern 271 1 284 +13 +4. 8
758 Wisconsin, western 135 70 -65 -48.1

8th circuit 1,342 1,521 +179 +13.3

860 Arkansas, eastern 331 1 423 +92 +27. 8
861 Arkansas, western 17 139 +22 +129.4
862 Iowa, northern 9 15 +6 +66.7
863 Iowa, southern 190 165 -25 -13. 2
864 Minnesota 549 609 +60 +10.9
865 Missouri, eastern 1 3 +2 +200. 0
866 Missouri, western 188 189 +1 +. 5
867 Nebraska 50 1 71 +21 +42.0
868 North Dakota 1 3 +2 +200. 0
869 South Dakota 6 4 -2 -33. 3

See footnote at end of table.
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COMPARATIVE CH. XII CASE FILINGS IN FISCAL YEARS 1965 AND 1966-Continued

Fiscal year
1965

Fiscal year
1966

Net
change

Percent of
change

9th circuit 14, 593 4,543 -50 -1.1
970 Alaska 2 17 +5 +250.0
971 Arizona 167 1177 +10 +6.0
972 California, northern 1,476 1 1, 713 +237 +16. 1
974 California, southern 1 2, 216 1,769 -447 -20.2
975 Hawaii 154 52 -2 -3.7
976 Idaho 100 1 131 +31 +31.0
977 Montana 10 5 -5 -50.0
978 Nevada 9 23 +14 +155.6
979 Oregon 70 110 +40 +57.1
980 Washington, eastern 32 192 +60 +187.5
981 Washington, western 457 1 464 +7 +1.5
993 Guam 

10th circuit 2,039 12,083 +44 -2.2

1082 Colorado 439 '468 +29 +6.6
1083 Kansas 1,245 1,321 +76 +6.1
1084 New Mexico 1233 167 -66 -28.3
1085 Oklahoma, northern 37 38 +1 +2.7
1086 Oklahoma, eastern 3  -3 -100.0
1087 Oklahoma, western 135 28 -7 -20.0
1088 Utah 45 59 +14 +31.1
1089 Wyoming...2 2

High total for any year.

EMPLOYEE FILINGS IN FISCAL YEAR 1966

Total
filings

Employee
filings

Ch. XIII
filings

Ch. XIII
percent of
employee
filings

Total 192, 354 160, 299 28, 261 17.6

X90 District of Columbia 91 63 6 9.5
Territories 
88 districts 

1st circuit 4,618 3,640 794 21.8

100 Maine 1,653 1,453 765 52.6
101 Massachusetts 1,576 1,065 1 25 2.3
102 New Hampshire 800 681  
103 Rhode Island 457 436 4 .9
104 Puerto Rico 52 5  

2d circuit 9,239 6,598 56 .8

205 Connecticut 1,405 954 14 1.5
206 New York, northern 2,398 1,860 10 .5
207 New York, eastern 1,277 641 15 2.3
208 New York, southern 1,025 452 3 .7
209 New York, western 2,762 2,386 11 .5
210 Vermont 372 305 i 3 1.0

3d circuit 2,934 1,407 144 10.2

311 Delaware 75 48  
312 New Jersey 1,675 793 122 15.4
313 Pennsylvania, eastern 478 230 12 5.2
314 Pennsylvania, middle 218 123 1 .8
315 Pennsylvania, western 487 212 19 4.2
391 Virgin Islands 1 1  

4th circuit 7,005 5,963 1 829 13.9

416 Maryland 298 195 5 2.6
417 North Carolina, eastern 86 46 3 6.5
418 North Carolina, middle 149 95 1 35 36.8
419 North Carolina, western 71 43 120 46.5
420 South Carolina, eastern 152 115 15 13.0
421 South Carolina, western 
422 Virginia, eastern 2,900 2,503 63 2.5
423 Virginia, western 1,830 1,645 '641 39.0
424 West Virginia, northern 591 504 4 .8
425 West Virginia, southern 928 817 43 5.3

See footnote at end of table.
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EMPLOYEE FILINGS IN FISCAL YEAR 1966-Continued

Total
filings

Employee
filings

Ch. XII I
filings

Ch. XIII
percent of
employee
filings

5th circuit 23, 532 20, 811 10, 322 49.

526 Alabama, northern 6,321 6,023 4,936 82.0
527 Alabama, middle 1,684 1,599 1 1, 209 75. 6
528 Alabama, southern 1,666 1,603 1,293 80. 7
529 Florida, northern 79 60 1 1. 7
530 Florida, middle 621 381 15 3. 9
531 Florida, southern 540 255 17 6. 6
532 Georgia, northern 4,281 3,921 1 786 20. 0
533 Georgia, middle 1,990 1,868 865 46. 3
534 Georgia, southern 1, 591 1,505 1,040 69. 1
535 Louisiana, eastern 1,409 1,205 6 . 5
536 Louisiana, western 1,377 1,056 1 90 8. 5
537 Mississippi, northern 265 223  
538 Mississippi, southern 840 735 42 5.7
539 Texas, northern 431 154 6 3. 9
540 Texas, eastern 53 9
541 Texas, southern 138 40 1 2. 5
542 Texas, western 246 174 15 8. 6
592 Canal Zone 

6th circuit 39,159 35, 642 6,874 27.7

643 Kentucky, eastern 1,623 1,465 1 374 25. 5
644 Kentucky, western 2,825 2, 587 556 21. 5
645 Michigan, eastern 5,214 4,781 1 392 8.2
646 Michigan, western 1,910 1,736 62 3.6
647 Ohio, northern 8,937 7,739 1 415 5.4
648 Ohio, southern 8,938 8,136 945 11.6
649 Tennessee, eastern 3,057 2,851 765 26.8
650 Tennessee, middle 2,524 2,289 1 412 18.0
651 Tennessee, western 4, 131 4,058 2,953 72. 8

7th circuit 24, 606 21, 744 1,809 5.0

752 Illinois, northern 11,294 10, 009 296 3.0
753 Illinois, eastern 968 804 1 143 17.8
754 Illinois, southern 2,381 2,098 1 252 12.0
755 Indiana, northern 2,165 2,016 9 .4
756 I ndiania, southern 3,304 3,671 35 .9
757 Wisconsin, eastern 2,797 2,289 1 284 12. 4
758 Wisconsin, western 1,097 857 70 8.2

8th circuit 13, 060 10, 904 1,521 13.9

860 Arkansas, eastern 630 566 1 423 74.7
861 Arkansas, western 152 102 139 38.2
862 Iowa, northern 735 600 15 2. 5
863 Iowa, southern 990 790 165 20.9
864 Minnesota 3,554 2,915 609 20.9
865 Missouri, eastern 2,929 2,570 3 . 1
866 Missouri, western 2, 518 2, 153 189 8. 8
867 Nebraska 1, 130 873 71 8. 1
868 North Dakota 246 207 3 1.4
869 South Dakota 176 128 4 3. 1

9th circuit 53, 744 41, 662 4,543

970 Alaska 137 111 17 6.3
971-Arizona 3,563 2,471 1 177 7.1
972 California, northern 12, 215 10, 454 1 1, 713 14. 0
974 California, southern 25, 330 18, 532 1,769 7.0
975 Hawaii 361 295 52 17.6
976 Idaho 944 814 '131 16.1
977 Montana 612 511 5 . 9
978 Nevada 1,059 886 23 2.6
979 Oregon 4,754 3,514 110 3.1
980 Washington, eastern 1,163 1,034 '92 8.9
981 Washington, western 3,600 3,037 '464 15.3
993 Guam 6 3  

10th circuit 14, 366 11,865 1 2, 083 17.6

1082 Colorado 4,335 3,276 1 468 14.3
1083 Kansas 3,313 3,082 1,321 39.9
1084 New Mexico 1,059 890 167 18.8
1085 Oklahoma, northern 1,389 1,242 38 3.1
1086 Oklahoma, eastern 160 122  
1087 Oklahoma, western 2,014 1,700 28 1.6
1088 Utah 1,580 1,208 59 4. 9
1089 Wyoming 516 345 2 .6

'High total for any year.
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BANKRUPTCY FILINGS BY CLASS

Fiscal year Ch. XIII Employee Nonbusiness Business
Total

bankruptcy case
filings

1939 ' 1,639 150,997
1940 3,260 36,843 39, 073 13,248 52, 577
1941 4,433 42,348 44,713 11,619 56,335
1942 4,100 40,180 42,251 9,858 52,109
1943 2,007 27,020 28,782 5,929 34,711
1944 1,249 15,460 16,752 2,781 19,533
1945 1,248 10,010 11,051 1,811 12,862
1946 1,371 7,618 8,566 1,630 10,196
1947 2,354 9,396 10,234 2,938 13,170
1948 3,315 12,546 13,537 4,973 18,510
1949 5,111 17,772 19,144 6,877 26,021
1950 6,007 22,933 25, 040 8,352 33, 392
1951 6,924 25,984 27, 806 7,387 35, 193
1952 7,397 26,527 28, 331 6,542 34, 873
1953 8,670 31,253 33,315 6,772 40,087
1954 9,634 40, 889 44, 248 8,888 53, 136
1955 9,864 46, 163 50, 219 9, 185 59, 404
1956 9,535 48, 784 52, 608 9,478 62, 086
1957 11,549 59,053 63,617 10,144 73,761
1958 13,391 73,379 80,265 11,403 91,668
1959 12,993 81, 516 88, 943 11,729 100, 672
1960 13,599 89,639 97,750 12,284 110,034
1961 19,723 119,117 131,402 15,241 146,643
1962 22, 880 120,742 132, 125 15, 655 147, 780
1963 24, 329 127, 156 139, 190 16, 303 155, 493
1964 27,292 141,550 155,209 16,510 171,719
1965 28, 027 148,965 163, 413 16, 910 180, 323
1966 28,261 160,299 175,924 16,430 192,354

1 Figures obtained from report of Attorney General.

Bankruptcy cases filed by fiscal years and by quarters,
1940 through June 30,1946

Fiscal years and quarters

1940 
1941:

First  
Second  
Third  
Fourth  

Total  

Cases
commenced

52,577

13,682
13,219
15,439
13,992

Fiscal years and quarters commenced

1011:
First  
Second  
Third  
Fourth  

Total  

Cases

5,919
5, 001
4,427
4, 186

19, 533
56,332

1945:
1942: First  3, 524

First  13, 576 Second  3, 205
Second  12, 883 Third  3, 123
Third  12, 667 Fourth  3, 010
Fourth  12,983

Total  12, 862
52,109Total  

1946:
1943: First  2, 451

First  11, 208 Second  2, 507
Second  8,552 Third  2, 629
Third  7,710 Fourth  2, 609
Fourth  7,241

Total  10, 196
34,711Total 
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Bankruptcy cases filed by fiscal years and by quarters,
1947 through June 30, 1952

Cases
Fiscal years and quarters commenced

1947:
First   2, 577
Second   2,844
Third   3, 712
Fourth   4,037

59

Cases
Fiscal years and quarters commenced'

1950:
First   8, 056
Second   7, 355
Third   8, 826
Fourth   9, 155

Total   13, 170 Total

1948: 1951:
First   3, 949 First  
Second   4, 031 Second
Third   5, 055 Third
Fourth   5,475 Fourth

Total   18, 510 Total

1949: 1952:
First   5, 640 First  
Second   5,670 Second
Third   7, 065 Third
Fourth   7, 637 Fourth

Total   26, 021 Total

Bankruptcy cases filed by fiscal years and by quarters,
1953 through June 30, 1957

Fiscal years and quarters Cases
1953: commenced

First   8, 656
Second   9, 186
Third   10,834
Fourth   11, 411

Total   40, 084

1954:
First   11,349
Second   11,880
Third   14,933
Fourth   14,974

Total   53,136

1955:
First   14, 444
Second   13, 804
Third  15,439
Fourth   15, 717

Total   59, 404

33,392:

8,605
8,293
9,184
9,111

35, 193

8, 141
8, 081
9, 456
9, 195

34,873

Fiscal years and quarters Cases
1956: commenced

First   14, 313
Second   13, 995
Third   16, 781
Fourth   16, 997

Total   62, 086

1957:
First   16, 160
Second   17, 354
Third   19, 966
Fourth   20,281

Total   73, 761
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Bankruptcy cases filed by fiscal years and by quarters, 1958 through,
June 30, 1963

Fiscal years and quarters
1958:

First  

Cases
commenced

20, 264

Cases
Fiscal years and quarters commenced

1961:
First   32,766

Second 20,351 Second  33, 318
Third  25,218 Third  40, 085
Fourth  25,835 Fourth  40, 474

Total  91, 668 Total  146,643

1959:
First 24,408

1962:
First  37, 441

Second  
Third  

23,336
26,273

Second  
Third  

35, 316
37, 794

Fourth  26,655 Fourth  37, 229

Total  100, 672 Total  147, 780

1900:
First  24,225

1963:
First  35, 911

Second 24, 171 Second  35,705
Third  29, 797 Third  40, 874
Fourth  31, 841 Fourth  43, 003

Total  110, 034 Total  155, 493

Bankruptcy cases filed by fiscal years and by quarters, 1964 through
June 30, 1966

Cases
Fiscal years and quarters commenced

1964:
First   41,632
Second   40,239
Third   45,457
Fourth   44, 391

Total   171,719

1965:
First   42, 816
Second   41, 861
Third   47,250
Fourth   48, 396

Total   180, 323

Cases
Fiscal years and quarters commenced

1966:
First   46,678
Second   44,918
Third   49, 919
Fourth   50, 839

Total   192, 354

Mr. ROGERS. First, judge, I want to express my appreciation to
you in taking time away from your business and coming to Wash-
ington, and participating in the Judicial Conference, as it relates to
bankruptcy matters. No doubt your experience as a referee and as a
judge gives you insight into this problem that we are trying to explore
today. I assure you that we asked for your recommendations. We do
not feel that you are trying to influence congressional action in this
area.
I note that one of the problems that you point out on page 3 of your

statement concerns the status of the special fund in the Treasury, out
of which all salaries are paid, and this fund is maintained from the
filing fees, and so forth.
Do you feel that if a compulsory chapter XIII is required of wage
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earners, that there would be added costs in connection with the admin-
istration of these bankruptcy filings?
Judge BROWN. It is very speculative Mr. Chairman. In the first

place it may reduce the number of employee bankruptcy that would
be filed. And this, I think, is one of the things that is probably desired
by the proponents of the bill, quite frankly.
It might do that; however, the Treasury fund at the last look was

in very good shape I might add. I think we had some $9 million sur-
plus, and I don't know whether—I just can't project. It is hard to
do, with so many various aspects of our economy.
It is almost like determining the weather. In the first place, you

stop to think that our population is increasing and all sorts of matters
involving the financial aspects of the credit community exist.
If our wartime enterprises are either increased or decreased, this

has an effect on our economy. You can see what all-out conflict does to
bankruptcy, if you look at the figures. They went down in 1950, with
the Korean affair. They apparently have not gone down so much now.
During World War II, they were down very much. I think my old

friend who was a referee there when I became one,Judge Sloan, who
was a former member of our supreme court of the State, I think
when he started in the forties, he had 48 bankruptcies in Kansas.
We have about 5,000.
Mr. ROGERS. Well, in other words, what you are saying is that as

the economy may rise or fall, the bankruptcies fluctuate accordingly.
And as you pointed out, in the last 20 or 25 years, with the rise in
consumer credit, there has been a steady increase in the number of
bankruptcy filings, but not in any greater proportion than that by
which the economy itself has expanded.
Judge BROWN. That is the indicated statistical figure, and I don't

try to take it into the increase in population, nor the increase in how
our population moves around. There are many factors but this was
just an interesting one.
Mr. ROGERS. Well, now, of course, there has been some discussion

as to expanding the coverage of H.R. 1057 beyond wage earners to
include everyone except a corporate bankrupt.
Have you given any thought to that, in the studies by the Judicial

Conference, as to whether or not it should be expanded to include
others than wage earners?
Judge BROWN. Well, I can only tell you, to say that I have not given

any thought to this. When having copies of this made up by the Ad-
ministrative Office, they mentioned the fact that this question had been
asked by the committee yesterday when I was not here.
I would point out to the committee that under the present act, we

have what is known as a chapter X, XI, XII, and XIII. Chapter XI
deals primarily with the noncorporate reorganization of individual
businesses. Chapter X, of course, is the corporate reorganization and
it is a very effective means if you have the need for it or the desire.
The typical example of its usefulness originated and probably the

highest example is the Missouri Pacific Railroad, which after so many
years, paid out in full, under a proper chapter X.
The other is that in real estate problems, you have the chapter XII,

and then you have the chapter XIII. Now, to extend this really, who
are we talking about? I am not quite sure. If we are talking about the

85-771-67 5
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person who has income, the professional man, he has income from his
work, I would say I would be interested in seeing someone tell some
doctor or lawyer or someone else that he had to work for 3 years or
longer in the future by donating so much of his fees or business to a
plan before he could be given a chance of a fresh start by virtue of a
real problem.
We had a dentist, if you want an example, gentlemen, who decided—

in Kansas, and a very capable one—who got involved in some business
dealings beyond his competence. He had signed a bunch of notes for
people. Well, he had nothing to do. Every time somebody walked into
his office, that owed him a little money, he either had to go on a cash
basis, or they were going to get garnisheed for the money he owed
them, and besides that, he had debts, just on comparative basis, for a
young man, astronomical.
I remember the case very well. I was a referee at the time, and it

was a problem.
Now, I have not given it the kind of thinking as to its effect, but I

do make this observation, with which you are all more familiar than
I. Whenever you try to force the people to do 'something, particularly
the American people, you may lead them to water, but you can't make
them drink.
Mr. ROGERS. Well, now, that leads to the next question about se-

cured creditors. As you point out on page 7 of your statement—
Judge BROWN. Yes, sir.
Mr. ROGERS (continuing). A secured creditor is not required to ac-

cept the plan. In chapter XIII actions—in the cases which you have
had experience, have you encountered much resistance from secured
creditors? When a plan is submitted do they have to take their propor-
tionate share, or is the plan usually submitted to give them a pref-
erence?
Judge BROWN. Well, the plan always gives the secured creditor a,

preference. As I recall the act, it requires some preference for the se-
cured creditor, and the preferred creditor, in the sense that the secured
creditor with his security has either the right to realize on his security,
by an action to recover it; the problem only comes up, generally speak-
ing, when the secured creditor has inadequate security, and we are
talking just the same way about these secured creditors that we talk
about others.
Now, I don't want anything I say to be interpreted that I have any

feeling against people who loan money. I do not. And I have no feeling
in opposition to security.
They are in business, the same as anyone else. They sell money. That

is the only difference.
Now, the problem comes, as I started to say, where someone makes

a loan on a TV set, which he has bought for $350, and the day he takes
it out of the place, it has got about a hundred dollar value on it, if he
wants to resell it. Or he gets an automobile, or he gets household furni-
ture, and if the security is based on this, and the secured creditor de-
mands that he have his security back, he really does not want it back,
lots of times.
What he wants is to get paid—for which none of us have any criticism

of him; it is just the fact of life that if you are going to have a plan
that is successful, he is not entitled to be paid for more than the secu-
rity which he has.
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In other words, a thousand dollar loan on household furniture worth.
$200, he should be an unsecured creditor for $800, and a secured credi-
tor for $200 and get paid off the top for the $200, not the thousand
dollars.
Mr. ROGERS. Well, don't these problems involve the question of what

the percentage of recovery shall be which becomes the duty and re-
sponsibility either of the referee or the judge to make?
Judge BROWN. Well, after a hearing, usually, when a plan comes

in, your trustee presents it to the referee, at least in our operations in
Kansas.
He presents the problem to the referee. If the security—it is merely

a question of how much priority the secured creditor gets in the pay-
ments. In Kansas, we have a decision whereby, generally speaking, se-
cured creditors—it is called the Odell decision, and it has some prob-
lems about it, but under the Odell decision, secured creditors are paid
for the value of the amount of the security, not the (value of their se-
curity.
Do you understand my distinction?
Mr. ROGERS. Yes.
Judge BROWN. And this is the problem. In a chapter X proceeding,

for instance, if the security is not there, the courts may go in and de-
lay the payments that are not quite in accordance with the terms of
the original contract, they extend them over a longer period of time,
and things of that kind.
The problems of a plan for the individual are astronomical, gentle-

men. You just take a referee who sits there and has a plan, and he has
two men who make $6,000 a year. One of them has seven children, and
one of them has one..
Mr. ROGERS. And the referee would have to make these momentous

decisions, as they relate to almost every petition that is filed?
Judge BROWN. Well, that is right.
Mr. ROGERS. And it would add a greater burden to his responsibility

and, of course, additional costs.
Judge BROWN. It would do that, sir, and in addition, of course, he

does not. have the benefit of the incentive of the man who wants to do
it on a voluntary basis.
I have a letter in my file which I brought with me, which the. referee

handed me, one of my referees handed me before I came up here. It is
from a wage earner, and it is supposed to be unsolicited.
If you would like to see it I will be glad to leave it with the com-

mittee
Mr. ROGERS. We. will be pleased to receive it for consideration for

inclusion in the record, Judge.
Judge BROWN. All right.
Mr. ROGERS. Now, do you have any ideas of whether or not we should

compel secured creditors to accept certain wage earner plans that may
be submitted?
Judge BROWN. Well, we run into many problems in this regard, and

I think that there should be the authority in a plan, in any plan of
this kind, to deal with secured creditors and I am not quite as precise
as I would like to be, because I have only gone through this, I went
through this about 3 years ago.
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I mentioned that the model is a chapter X reorganization program,

based on the individual problem, and many of the provisions can, with

slight amendment, be put into the chapter XIII proceedings.

I would say they should be, and I think that they would benefit

by it really tremendously2 really. In other words secured credito
rs

are as diverse as the individual debtor. You have all kinds of secured

creditors. You have creditors, secured creditors, who are more than

sympathetic to the borrower, and who make it a policy to be.

But they still are in business, and most of them have as a part of

their charter one famous line • "This corporation is organized for

profit," and this is they way it should be.
Mr. ROGERS. Thank you, Judge. Mr. Whitener?
Mr. Jacobs?
Mr. JACOBS. Judge, first I would like to thank you for both your

scholarly formal presentation and willingness to make sacrifices to

come here. There is one point in your statement which interests me a

great deal.
Let me preface my reference to it and questions about it with a

quotation from a witness who appeared, I believe, on yesterday before

this subcommittee, representing the American Bankers Association, a

Mr. Curtis Kendall, and I shall quote from his statement.
He says—
The facts are that of the total personal bankruptcy filed in my state

 for the

fiscal year ending June 30, 1966, 79 percent were chapter XIII petit
ions while for

the entire fifty states, only 16 percent of personal petitions were f
iled under

chapter XIII.

And then if I may refer on page 26 of your formal statement to a

sentence in which you said, referring to chapter XIII proceedings—

Its improvement and wider acceptance can be brought about through mea
sures

that do not:convert it into something of a compulsory nature.

I am very interested in measures that might be adopted. My col-

league Mr. Whitener asked Mr. Kendall how he accounted for the

disproportion to the national average share of chapter XIII petitions

in his area there in Alabama. I did not entirely understand how he

accounted for it, and I just wondered if you could elaborate as to how

we might improve the voluntary feature and the desirability of that

feature to more debtors.
Judge BROWN. Well, of course

' 
if you are talking about Judge Sey-

bourne H. Lynne's territory in Alabama, in the northern part of it,
I think it is—is that right? And Judge Clarence Allgood who was a

referee also before he became a Federal judge, you are talking about
the oldest area in the United States where, even before they had wage
earner plans, they utilized the Bankruptcy Act to accomplish this
under the equitable powers of the court—very successfully.
And it still has the biggest chapter XIII wage earner plan volume.

Most of it has to be by education. First there has to be a certain accept-
ance by the credit community.
Second, there has to be a knowledge that the plan is available. The

Judicial Conference of the United States has recommended this, and
our referees have advocated it. I did, as a referee, and the trustees that
are appointed speak to credit bureaus and speak to employee associa-
tions. This development has its effect, because it gives the people a
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certain pride in the accomplishment of it, but it takes some knowledge
and some facility.
It is covered a little bit in my reference in my statement, in the fact

that someone who is acquainted with chapter XIII, when a man comes
into him who is oppressed by his debts and needs a fresh start, and
looks at it and he gets a budgetary requirement, we have forms that
are used.
I wrote a little primer, gentlemen, a number of years ago, and it was

printed which has the forms, the problem. I did it as a referee, and I
did it, I think, in conjunction when I was on a committee, one of Mr.
Twinem's committees, of the American Bar Association, for the pur-
pose of trying to get a uniform procedure for chapter XIII.
Tinder the present way, of course, it becomes a voluntary basis, but

where it is successful, and where it gets started, if it is not stopped, it
was stopped a little while in some of the circuits until the Supreme
Court, in the Perry case, outlined the fact that the 6-year limitation on
taking bankruptcy, straight bankruptcy was not applicable to an ex-
tension case.
This happened, and in our circuit, we have not had this problem.

They had it with a referee, once, and I was the referee, but they
changed my views.
(The decision referred to, Perry v. Commerce Loan Company, is

set out at pages 138-155.)
Mr. JACOBS. In your opinion, Judge, is there anything that this sub-

committee might recommend to Congress by way of legislation that
would improve the knowledge of people in this country generally about
the advantages of chapter XIII proceedings?
Is there anything you can think of that we could do to change the

laws and facilitate this educational effort?
Judge BROWN. The field of proposed legislation in the capacity I

appear today, I would hope that you would not ask me to enter into
that field. I don't think in my judicial capacity I have, or as a member
of this committee I should make an individual recommendation to you,
although I might say I have done it inadvertently with reference to
the chapter X proceeding, but I don't feel that at this time a general
statement, without precise implementing thoughts, would be of any
great service to this committee.
I will do anything for you, gentlemen, when—within my compe-

tence. However, I have a position in which I feel it inappropriate for
me to make recommendations of this kind. I would hope that if you
have some recommendations, as always, our Committee and at the
request of your Judiciary Committee, if you submit it to us, we will
certainly give it every consideration.

This is in the nature of doing the very thing that I want to be sure
I do not interfere with. I have great respect for our system, and I
hardly think it advisable for me to make recommendations with re-
spect to laws which I may have to interpret.
Mr. JACOBS. Thank you very much for your help.
Judge BROWN. I hope you understand.
Mr. JACOBS. I understand your position.
Mr. ROGERS. Mr. Poff ?
Mr. Po. Mr. Chairman, thank you. I assure the witness that I

understand, and I respect and admire the position he has taken. I
think it is entirely appropriate. I think it is appropriate, too, that the
judiciary should advise and consult with the legislative branch.
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You were good enough that you did not intend to trespass but I
do not regard it as a trespass. I regard it as an offer of help, and wel-
come it as such.
'We are all acting toward the same end, and whatever knowledge and

expertise may be brought to bear upon this subject serves our mutual
purpose.
Some of the questions I had expected to ask the distinguished

witness have already been preempted yet as I understand the thrust
of your testimony, the major criticism in the first instance, at least,
is that having selected the wage earner, a person in the lower wage
bracket, we have committed some act of discrimination.
Now my question is, if this is a fact—and parenthetically I say

that no discrimination was intended by the author of the bill—I ask
the question, would that discrimination be limited if the amendment
to which you addressed yourself a moment ago is adopted? That is
the amendment to expand the reach of the legislation to all but
commercial corporations?
Judge BROWN. Well, to answer your question, I tried to make it

clear that in our analysis of the bill, in the first instance, the com-
mittee analysis of the bill, we had to do it with an historical reference,
and the purpose which this body has indicated, when the Chandler
Act was adopted.
And I made that in my remarks. If you are going to amend the

policy of Congress with respect to the right of the individual to a
fresh start under a straight bankruptcy, with due regard, I think
that it should not be done by one piece of enabling legislation in
one portion of the Bankruptcy Act, but it should require an appropriate
study by this body of its ultimate effect on the entire bankruptcy
picture. And in this regard, there is a question as to whether or
not if we made the bankruptcy act unavailable to anyone, I make
it broad in the sense so that it would not be limited to just the
wage earner.
The very first principle of the Bankruptcy Act, to give a man a fresh

start, would be avoided.
Mr. POFF. In all those cases where the petitioner was unable to

show that he would be unable, without hardship to his family over a
period of time, to discharge the debts he has accumulated?
Judge BROWN. Yes, there are instances which arise, but what you

are saying is, in those instances in which a man can be required to
mortgage his future, if I may use the term, his future earnings, his
future capacity, to pay debts which have been now incurred and are
not being paid.
Not that he does not do this by contract in our economy today, all

the time. Anyone recognizes that. But this is a matter of contract
of the individual. And what you are saying, to do it on an involuntary
nature, I only want to point out the pitfalls.
There are millions of people in this country who would not be in-

volved in bankruptcy situations at all if they could possibly help it,
and will go to any extent not to be.
And there are quite a number, presently, I think around probably

32,000, out of the 160,000 employees, or thereabouts, who voluntarily
want to pay their debts, and want by the assistance of the court to
make payments; and they are willing to pay 120 percent, approx-
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imately, of their created obligations, from future earnings, in order
to pay them.
That is over a 3-year period. They can borrow money and pay

them on those type of loans, slightly higher. A slightly higher per-
cent in interest rates. There are all these problems. I don't—I just
think that if I may enter this generality, I would hope that the com-
mittee would review the historical purpose of the Bankruptcy Act be-
fore amending it by one provision of this kind that has to be read
in connection with all other provisions of the act.
The Bankruptcy Act as it presently exists, gentlemen, is a sophisti-

cated legal document, but I think it serves a very good purpose. And
I think it serves the credit community with a very good purpose.
But we have always had trouble legislating morality in this country.
Mr. POFF. Well, one of the purposes 
Judge BROWN. I hope I have answered your question.
Mr. POFF. Well, I must say not entirely, and yet I realize it is

difficult to give an answer. I might structure it differently. If the
bill is amended in this paticular, would it make it less objectionable
to you?
Judge BROWN. Who are we talking about, again?
Mr. POFF. We are talking about expanding its coverage to all those

except commercial corporations.
Judge BROWN. The farmer, the professional man, the person who

lives off of the income from stocks or bonds, the person who 
Mr. POFF. Any person who is entitled to the benefits of the Bank-

ruptcy Act.
Judge BROWN. Well, and require, change the act to require the pro-

visions that are now effected, here you would have to change the pro-
visions that they could not be made involuntarily bankrupt, and they
could not have the advantages of the act, unless there was a determina-
tion that they could not pay their bills.
Mr. POFF. As your testimony indicates, that would necessarily be

incorporated in the amendment that might achieve the purpose I
stated.
Judge BROWN. If this is the desire of the committee, I have nothing

to say about it. I think if this is your desire, I think this is a matter of
congressional policy.
Mr. POFF. Yes, and the bill itself is a matter of congressional policy.
Judge BROWN. Well, but you asked us to 
Mr. POFF. My question was, Would it make it less objectionable to

you?
Judge BROWN. If you want a personal statement, and not the com-

mittee's statement, again you are asking me for my view.
Mr. POFF. Yes, sir.
Judge BROWN. I agree with the original policy enunciated by

Congress when it adopted the Chandler Act. I think it is a good
policy, and I think it is effective. Anything which deters from that
policy, without a careful work, I think that unless there is this care-
ful study, it is inappropriate, because it leads to problems in the
judicial administration of the Bankruptcy Act.
Mr. POFF. Well, Judge, let's leave that phase of it, and pass to

another. I see I am not going to get an answer.
Judge BROWN. Mr. Poff, you are not going to get me to try to change

your congressional policy.
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Mr. POFF. Judge, how would it affect your personal attitude—and
I realize you cannot speak for the committee on all these questions,
Since you could not possibly have anticipated them, I am sure—what
would be your personal attitude about the advisability of including
commercial corporations as well as natural persons?
Judge BROWN. Well, of course, commercial corporations are in-

cluded in the sense that chapter X provides that and chapter X gives
this. In other words, under chapter X, in a corporate reorganization,
the creditors may come in and ask for a reorganization, and there is
no magic about this.

All it needs is management, money, and a product. And if you have
got those three, and why then, there is a possibility of a corporate
reorganization.
Mr. POFF. In other words, what you are saying, as I understand

it, is that it would be irrelevant to amend the bill to include corpora-
tions specifically, inasmuch as they are already covered substantially
under chapter X.
Judge BROWN. Chapter X and chapter XI.
Mr. POFF. And chapter XI?
Judge BROWN. And chapters XI and XII if it is real estate. Both,

of course, are voluntary under the act.
Mr. Pon'. Yes. As a predicate to a question I would like to ask now,

let me read, if I may, from title 11, subchapter 8, section 1046, of the
United States Code.
Judge BROWN. I will get my copy. What is the section you are read -

ing from?
Mr. POFF. Do you have the Bankruptcy Act, or the code?
Judge BROWN. I have the Bankruptcy Act.
Mr. POFF. Well, I do not have the act before me.
Judge BROWN. Just give me the code number, and I will find it.
Mr. Po. Yes, section 1046 of title 11, that is subchapter 8. That is

section 616 of the Act.
Judge Brown. Yes, I have it.
Mr. Po'. That section reads in part:
A plan under this chapter (1) shall include provisions dealing with unsecured

debts generally, upon any terms; (2) may include provisions dealing with se-
cured debts severally, upon any terms; (3) may provide for priority of payment
during the period of extension as between the secured and unsecured debts af-
fected by the plan.

Do you feel that this language gives a court sufficient flexibility and
discretion in the event secured creditors are participating in the chap-
ter XIII plan?
Judge BROWN. If they can be required, yes. I mean, it is a very gen-

eral provisions, and if they accept the plan. But, of course, you have to
have creditor acceptance in any of these plans.
Mr. POFF. Yes, you have to have the majority of creditors in num-

ber and amount.
Judge BROWN. I think that is right.
Mr. POFF. Now when you speak of requiring the secured creditor to

submit to the plan, do you mean by that recommendation to recom-
mend the repeal of the present requirement that a majority of num-
ber and amount creditors must consent to the plan?
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Judge BROWN. If you are going to require the debtor to come up
with a plan, then there must be some power in the court to require
acceptance of the plan.
Mr. Popp. That is not true of the chapter XIII as it is now written,

of course?
Judge BROWN. No, but it is under chapter X. In other words, the

court there approves the plan submitted, and finds whether or not
it is fair and feasible, as I recall.
You are asking me now a legal question, and I am talking off the

top of my head, only as an accommodation to you, sir.
Mr. POFF. Yes, sir. We all have the right to revise and extend our

remarks.
Judge BROWN. Well, I don't want to be in a position where I have

to take the time to revise and extend my remarks.
Mr. POFF. I like to avoid that little duty, too, but sometimes I

find it necessary.
Judge BROWN. I was invited here for your help, and I will gladly

submit to your questions, but you must let me hedge them when I feel
that they are not adequate, when I am not giving you an adequately
researched, precise, answer.
Mr. Pon,. Well, now in the case of a judge of the District court, I

concur that it is proper to refer to that as hedging. I have noticed,
however, when the same conduct is described vis-a-vis politicians, it
is called something else; namely, fence straddling.
I am prepared to extend that appellation, too.
Judge BROWN. Well, I am entirely at your mercy, and whatever you

call it I will not be critical of it.
Mr. POFF. Fine. Very good. I have really only one further question,

and it is just a technical supplement to a statement that you made on
page 27. Your statement is that voluntary wage earner plans are en-
joying a steady increase, and the statistics supplied to the committee
bear out that fact.

It is not also a fact, however, that as a percentage of total employee
filings, there is a steady decrease?
Judge BROWN. Oh, no. I think employee filings, have increased. 1

thought you said decreased.
Mr. POFF. No; I say as a percentage of total filings, is not there a

decrease over the years?
Judge BROWN. You mean of chapter XIII over the number?
Mr. POFF. Yes, sir. I am afraid I did not express it very well.
Judge BROWN. I would request that you get that information from

the administrative office. I think that I can only say to you that our
most recent figures would indicate a 14-percent increase in chapter
XIII filings, and not that great an increase in pure employee filings.
So that there is some probability by the end of this fiscal year that
your chapter XIII file will exceed in proportion the number of em-
ployee filings.
Mr. POFF. I see. Well, I thank the gentleman for his willingness

to appear, and I think you have made a very useful contribution to
our hearings.
Judge BROWN. Well, your task is never an easy one. I have great

respect for it. I just don't want to encroach upon it.
Mr. POFF. I thank you, sir.
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Mr. ROGERS. Mr. McClory ?
Mr. MCCLORY. Thank you, Mr. Chairman.
Judge Brown, I appreciate your testimony and your contributions

to this committee, and particularly your desire to see that the Con-
gress carries out the original intent and purpose of the bankruptcy
law as enacted. I notice on your statement in connection with the his-
torical reference to this subject that the Congress declared that it
should establish "uniform laws on the subject of bankruptcy through-
out the United States."
Now the thing that concerns me with regard to the immediate prob-

lem is the great lack of uniformity in the use of these laws which
appears throughout the varying districts. I have noticed, for instance,
the appendix, the supplement to your statement, in which you make
reference to the total number of filings, and the utilization of chapter
XIII, and I find that in some jurisdictions, it is not utilized at all, and
in other jurisdictions, it is used generously.
I note that you have done a very good job, and the court in the

State of Kansas, in encouraging the utilization of chapter XIII,
whereas, in other areas, they have not done such a good job. I would
judge that one of the main purposes and one of the, I think, principal
impacts of the legislation which we have under consideration is to
require the courts to make some kind of a determination and to de-
velop some kind of a uniformity so that we treat debtors and creditors
pretty much alike in the 50 States of the United States.
I would like to have your comment on how you think this lack of

uniformity from zero to 82 percent, I guess can be achieved through
this voluntary existing system that we have.
Judge BROWN. Well, Congressman McClory, the Bankruptcy Act is

written to accept the various creditor laws of the States. Your Federal
courts—and I say your Federal courts advisedly—have the require-
ment of interpreting in connection with the Bankruptcy Act and with
all law, as a matter of fact, the law of some 50 different States as
debtor-creditor relationships exist in those States.
There are many other phases and factors that enter into whether

or not they are chapter XIII's. If you will look, I think you will
find they have practically none in New York, but they have a very
different garnisheement law in New York, and I'm sure Mr. Twinem
who is much more familiar and has been a witness I noted, and
will be a witness again, can explain this to you out of the depth of
his wide experience.
This is true also in Texas. I think you will find very few garnish-

ment laws in Texas that affect the employee or the wage earner. This
is the reason, one of the reasons for probably many, for the diversity.
But we have tried through the States—now most States have uniform
commercial codes.
Kansas just adopted the uniform commercial code. This is a code

to get some uniformity, but we have the problem of interpreting this
relationship in the light of the laws of the States.
Mr. MCCLORY. Well, doesn't this follow? It seems to me that it does

follow. It seems that there is a lack of uniformity on the part of the
referees in bankruptcy advising or suggesting or encouraging utiliza-
tion of chapter XIII, so that this great disparity does not just occur
because of a difference in individual State laws.
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We have had testimony before the committee already that almost
half of the total amount of credit, of installment credit, of purchaser
consumer credit, is generated by the commercial banks, and of course,
they are in general Just in the same business of lending money to con-
sumers as they are to businesses or corporations, and other types of
loans. Thus we are not dealing with a specialized situation which has
sometimes come under attack as far as high interest rates or carrying
charges, or things like that, but we are dealing here almost to the
extent of half of these $72 billion of credit that is outstanding with
the regular commercial banking institutions, and it would seem to
me that they should be entitled to some uniform practice, which is it
seems to me would be required under this amendment. Thus even
after the referee has acted in requiring a showing that the debtor could
not pay his debts under chapter XIII, he would have the uniform
right to decide that he could have straight bankruptcy here.
Do you disagree with that?
Judge BROWN. Well, it depends on how far you want to extend

Federal regulations of credit. This is that simple. As it is now estab-
lished, the States regulate the credit community of their States, except
insofar as the Bankruptcy Act cuts across State debtor-creditor rules
and your uniformity is, of course, in establishing that the various
States will have the rights that they do have.
It is the constitutional provision you refer to which enables Congress

to make these enactments, and it is true, wherever you have the Judg-
ment of individuals, there is some dissimilarity, perhaps, in that
judgment.
That would be true in connection with the manner in which nation-

wide corporations or enterprises who are in the business of selling
money, or providing the financial basis for our country, and I am sure
it is well known that without them, we would not have the tremendous,
economy we have today.
There is nothing wrong with what they do, but they must apply

themselves to the laws of the various States, under the present concept,
of the Bankruptcy Act.
This again is where we get into the problem that I am trying to

avoid, not because I don't have views
' 

gentlemen, that I could express
personally, but I appear here in a different capacity, and like the
members of your committee, the committee on Bankruptcy Adminis-
tration, probably has as many different views as there are members
of the committee on various different things, but we come up with a
composite judgment.
Mr. MCCLORY. I appreciate that. I am not trying to get you to say

anything that you did not come here intending to say, but at the same
time, I want to interpret your testimony in the light of the purpose
of this legislation. I can't help but recognize from your attachment to
your own testimony, and from your own desire to carry out a congres-
sional purpose of uniformity, that we have a system which is nonuni-
form at the present time. I think that nonuniformity is damaging both
to a creditor and debtor, and I would say I just can't help but make
that observation, and I can't help but find support for that observation
if what you have related, plus the information which has been fur-
nished us by the Administrative Office of the U.S. Courts is true.
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Judge BROWN. There is not any question about it. There is no ques-
tion but what in the application of creditor-debtor law, the State law is
applicable. We have 50 different States, and while many of the pro-
visions are made, they are applicable.
Mr. MCCLORY. And in the administration of the bankruptcy laws, it

is also nonuniform in the various judicial districts of the Nation?
Judge BROWN. In the administration of bankruptcy, there may be

a different philosophy which is different, there may be a different ap-
plication, decisions which we work with; this is entirely appropriate.
There is difference in circuits. We have a provision by which when

there is a division in circuits, that the Supreme Court may reach down
and reconcile those differences. They did in the Perry case which you
have heard me refer to.
Mr. MCCLORY. Thank you.
Mr. ROGERS. Thank you, Judge. We certainly appreciate your com-

ing and giving us the benefit of your testimony, and we appreciate the
experience that you have had, and you have shared it with us here
today.
Judge BROWN. Very well.
Mr. ROGERS. You are excused.
The next two witnesses, I understand, are to testify together. The

Honorable Richard E. Poulos and Professor Vern Countryman, who
will both come forward, please. They represent the national bank-
ruptcy conference.
As I understand, each of the gentlemen has a prepared statement,

and with their permission, I will insert them in the record at this point;
and you may epitomize and go forward in the manner that you think
best that you can inform us in connection with this matter.
(The documents referred to follow:)

STATEMENT OF PROFESSOR VERN COUNTRYMAN, HARVARD LAW SCHOOL ON
H.R. 1057 AND H.R. 5771

I am a Professor of Law at Harvard Law School. I have taught bankruptcy
law since 1946, save for a four-year period, 1955-1959, when I practiced law in
Washington, D.C. I am also Chairman of the Committee on Chapter XIII and
Consumer Bankruptcy of the National Bankruptcy Conference and I appear
here today on behalf of the National Bankruptcy Conference.
The Conference is opposed to H.R. 1057 and to H.R. 5771, which are identical.

The proponents of these bills seek to justify their proposal by (1) the phenome-
nal increase in bankruptcies in recent years and (2) an assertion that most bank-
rupts could pay their debts if they wished to do so.
There is no question about the increase in bankruptcy filings. They have gone

from an all-time low of some 10,000 in 1946 to more than 192,000 in 1946 and
preliminary figures indicate that they will exceed 200,000 in 1967. This in-
crease. moreover, is to be attributed largely to consumer bankruptcies. While
business bankruptcies have gradually increased from some 1,600 in 1946 to more
than 16,000 in 1966, they now constitute only 8.5% of total filings where they
constituted 16% in 1946.
Consumer bankruptcies, in the same period, have multiplied almost twenty

times from 8.500 to almost 176,000. from 84% of the total to 91.5%. And of
these consumer bankrupts, more than 90% are classified as employees, who
would be eligible for Chapter XIII.
So there is no question about the remarkable increase in bankruptcy filings,

nor that most of the increase is by employees, whose filings have also multiplied
twenty times (from 7,600 in 1946 to 160,000 in 1966) in the past twenty-one
years. But I am aware of no studies which will support the assertion made
in support of these bills that most of those employee bankrupts could pay their
debts if only they were willing to do so.
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I am aware of one sample study which finds that the typical bankrupt has

a family of five, assumes that an "adequate" income for such a family is

$3171 and a "comfortable" income is $4133, and on the basis of this assumption

concludes that from 49% to 28% of all bankrupts in Genesee County, Michigan,

could pay their debts. Dolphin, An Analysis of Economic aind Personal Factors

Leading to Consumer Bankruptcy (1965). I am aware of another sample study

that finds an average income among bankrupts of $4489, assumes that 40% of

this income could be applied to debts, and concludes therefore that from 25%)

to 50% of all bankrupts in Utah could pay their debts. Misbach, Persolnal Bank-

ruptcy in Utah (1964). I am aware of a third sample study which finds that
the average monthly income of bankrupts is $484, and concludes that if 20%
of that income were applied to debts 39% of all Seattle bankrupts could pay
and if 25% of income were applied to debts 56% could pay. Brosky, A Study
of Personal Bankruptcy in the Seattle Metropolitan Area (1965). And I am
aware also of a fourth sample study which assumes that one-fourth of a
bankrupt's income can be applied to debts, but which reaches no conclusion
as to what percentage of bankrupts would thus have been able to pay off their
debts. Reed, Personal Bankruptcies in Oregon (1967).
But I am also aware of seven other sample studies of consumer bankruptcies

which reach no such pat conclusions, but which conclude instead that the entire
problem of consumer credit and the causes of consumer bankruptcies needs
considerable additional study before any revolutionary changes in the bank-
ruptcy law will be in order. Stabler, The Experience of Bankruptcy (1966);
Jacobs, The Family in Financial Crisis (1965) ; Sehaber, Voluntary Bank-
ruptcy—A Growing Consumer Bankruptcy Problem (1959) ; Harms, Some As-
pects of Business Policies and Procedures in Relation to Personal Bankruptcy
in. the Wichita Area (1961) ; Myers, The Consumer Bankrupt in Maryland
(1967); Murphy and Edwards, Bankruptcy Survey Report (1964) ; Brunner,
Personal Bankruptcies in Ohio (1965).

While I am not an economist, I have given considerable thought to the reason
for the increase in consumer bankruptcies. It cannot be attributed to the in-
crease in population, which has increased by about one-third (from 141,936,000
in 1946 to about 196,000,000 in 1966). Nor can it be attributed to unemploy-
ment, which was 2,270,000 in 1946 and 2,875,000 in 1966 and has ranged be-
tween 1.6 and 4.7 million during the interim period. Neither is there a direct
relation between rising bankruptcies and increasing gross national product or
expenditure, which has slightly more than tripled (from $211.1 billions in 1946
to $739.6 billions in 1966).
But certain expanding items in the gross national product or expenditure seem

to me significant. As reported by the Federal Reserve Board, consumer credit,
exclusive of home mortgages, has increased tenfold, from $8.38 billions in 1946
to $94.8 billions in 1966, and so have home mortgages, from $23 billions in 1946
to $225.4 billions in 1966. When we add to this the fact that disposable personal
income after taxes has only slightly more than trebled, from $147 billions to
$505.3 billions, it is apparent that consumer resources have not kept pace with
consumer credit commitments.

This, it seems to me, is a pretty fair indication of the reason for the rise in
consumer and employee bankruptcies. It also casts serious doubt on the asser-
tion that most employee bankrupts could pay their debts if they wanted to do so.
I would also add that it raises serious questions about consumer credit prac-
tices, both on the part of the debtors and on the part of those who extend the
credit. But these are all matters which require further examination before firm
conclusions can be reached, which is the judgment of most of those who have
made sample studies of the problem thus far.
H.R. 1057 and H.R. 5771 would require any bankrupt "whose principal income

is derived from wages, salary or commissions" (the definition of "wage earner"
contained in § 607(8) of Chapter XIII) to persuade the bankruptcy referee that
"adequate relief" could not be obtained under Chapter XIII and, if he fails to
do so, the bankruptcy proceeding is to be dismissed unless he amends his peti-
tion to convert the ease to a Chapter XIII proceeding. This proposal seems ob-
jectionable to the National Bankruptcy Conference for several reasons.
The basic scheme is to authorize the bankruptcy court to force wage earners

from straight bankruptcy to Chapter XIII, or at least to deny them access to
straight bankruptcy when they fail to persuade the court that they cannot carry
out a Chapter XIII plan. This scheme is similar to. but even more objectionable
than, a proposal of some thirty-five years ago that we adopt the English practice
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of suspending straight bankruptcy discharges until the debtor has paid off, or at
least substantially reduced, his existing debts from his future earnings. That
proposal provoked vehement opposition in Congressional hearings—it is, to my
knowledge, the only proposed bankruptcy amendment to be characterized by
witnesses as "UnAmerican" (Joint Hearings before subcommittees of House and
senate Judiciary Committees on S. 3866, 72d Cong., 1st Sess., pp. 546, 753
(1932 )—and never emerged from Committee. What emerged instead were the
provisions of Chapters XI and XIII by which any debtor, regardless of the nature
of his future earnings, could voluntarily commit those earnings to the payment
of his existing debts.

Basically, the objections to the suspended discharge proposal were threefold,
and they are more than equally applicable to H.R. 1057 and H.R. 5771.

First, the involuntary feature is "contrary to the genius of our institutions"
(Joint Hearings, supra, p. 641). We have outlawed peonage and other forms of
involuntary servitude and have largely outlawed imprisonment for debt. After
three experiments with a bankruptcy law which conditioned the debtor's dis-
charge on creditor consent, we have rejected that device in favor of an unob-
structed discharge for the bankrupt who honestly surrenders his existing assets.
We can hardly be expected now to approve a system whereby the debtor's oppor-
tunity for rehabilitation is to be delayed for a period of bondage during which
his future earnings are sequestered for the benefit of his existing creditors.
Second, voluntary composition and extension agreements have been success-

fully employed as a common law device, under an 1874 amendment to the Bank-
ruptcy Act of 1867, under § 12 of the Bankruptcy Act of 1898, and under Chapters
XI and XIII as added by the Chandler Act of 1938. But an involuntary compo-
sition or extension forced upon a debtor seeking straight bankruptcy can be
expected to work about as well as compulsory counseling of a spouse bent on
separation or divorce. While voluntary compositions and extensions have worked
under Chapters XI and XIII, the debtor who is forced into Chapter XIII could
not reasonably be expected to have the same incentive or to make the same effort
to produce the earnings necessary successfully to perform under the plan.
The third objection to the suspended discharge proposal, which applies with

even greater force to these bills, was that it discriminated against individual,
non-corporate debtors. The individual bankrupt needs his discharge and, if it were
suspended, must perforce attempt to meet the terms of suspension in order to
get it. But most corporate bankrupts do not even bother to apply for a discharge.
The stockholders can walk away from the 'bankrupt corporate shell without fear
of unpaid corporate debts for which they were never personally liable. These bills
preserve this discriminatory feature and more. Only individuals "whose principal
income is derived from wages, salaries or commissions" would be required to
commit their future income to past debts in order to obtain a bankruptcy dis-
charge. No similar limitation is to be placed on corporations, or self-employed
individuals or unemployed individuals with income from investments or pensions.
It is for these reasons that the National Bankruptcy Conference is opposed to

H.R. 1057 and H.R. 5771. We are not opposed to a greater use of Chapter XIII
as a voluntary device. We are aware that while employee filings have increased
from 7,600 in 1946 to 160,000 in 1966, the number of these filings under Chapter
XIII was only 1,370 in 1946 and 28,260 in 1966 (about 18% of all employee filings
in both years). We are aware also that in 1966 there were more than 1,000 Chapter
XIII filings in only six states—Alabama, California, Georgia, Kansas, Ohio and
Tennessee and more than 500 in only six more—Illinois, Kentucky, Maine,
Minnesota, Virginia and Washington—so that in the great majority of States
Chapter XIII is not significantly employed.
But, while we share an interest in expanding the use of Chapter XIII, we do

not believe that these bills providing for an involunatry system will accomplish
that purpose. Even on a voluntary basis, as it now is in the few states where
Chapter XIII is used, less than half of the voluntary petitions lead to a confirmed
plan (28,260 filings and 10,530 confirmations in 1966) ; the balance are either
dismissed or end in an adjudication in straight bankruptcy. And of the plans
confirmed, we know that many are never successfully completed, although these
failures are not reported in the official bankruptcy statistics.
We believe that Chapter XIII will only work as a voluntary proceeding and

that the way to encourage its use in more states and to improve the performance
record where it is used is to persuade more debtors voluntarily to employ it.
Since twenty-eight years' experience with the Chapter have revealed substantial
defects calculated to discourage its use, it seems to us that the better part of
wisdom is to correct those defects which now make Chapter XIII unattractive.
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Accordingly, the National Bankruptcy Conference has approved amendments
to Chapter XIII to deal with what seem to us to be the three most obvious
defects. We hope to have those amendments in the form of a draft bill to submit
to this subcommittee within the next few days. In summary, the problems with
which they will deal, and the manner in which they will deal with them is as
follows:

1. DEFICIENCY CLAIMS

Any wage earner debtor in such desperate straits as to be considering a choice
between a petition in straight bankruptcy and one under Chapter XIII is very.
likely already to be in default under a security agreement covering his auto-
mobile or household furniture or appliances. One possibility here is that the
secured creditor may foreclose and sell before the debtor can get his petition
filed, so that the debtor will carry with him into whatever procedure he chooses
a deficiency claim. Another possibility is that, even if the debtor's petition
precedes the foreclosure sale, his equity in the property may be so small and
his remaining obligation under the security agreement so onerous that it would
not be feasible to attempt to include the secured obligation in a wage earner
plan even if he elected to file in Chapter XIII rather than in straight bank-
ruptcy. Here again, he will in effect carry with him, into whatever procedure he
elects to pursue, a deficiency claim.
Now if we confine ourselves to these two possibilities for the moment, we all

know that the deficiency claim can be a brutally large one. This is particularly
true in what is perhaps the most common instance, the deficiency claim under
an automobile purchase contract.
The bank or the finance company which holds the paper on the automobile

will not have equipped itself either efficiently to dispose of the auto or to hold it
while attempting disposition. Too often the solution is a quick sale to a used car
dealer at a price which does not approach even the wholesale prices for used
cars quoted in the dealers' "Bluebook"—with a correspondingly large deficiency
claim.
The state law which is or soon will be applicable to such transactions in all

states but Louisiana gives the debtor precious little protection in this situation.
Under § 9-504(3) of the Uniform Commercial Code, the foreclosure may be by
public or private sale; the creditor may bid in the property himself at any
public sale and also at any private sale if the collateral is of a type "customarily
sold in a recognized market or . . . the subject of widely distributed standard
price quotations." Unless the collateral "is perishable or threatens to decline
speedily in value or is of a type customarily sold on a recognized market," the
creditor must be careful to give the debtor "reasonable notification" of the time
and place of sale. But if he does that, the debtor's only other basis for complaint
is that the sale is not "commercially reasonable." But the debtor is advised by
another provision of the Code, § 9-507(2) that, "The fact that a better price
could have been obtained by a sale at a different time or in a different method
from that selected by the ,secured party is not of itself sufficient to establish that
the sale was not made in a commercially reasonable manner."
If the debtor is wise enough to file in straight bankruptcy, the fact that the state

law gives him little protection against inflated deficiency claims is of no concern
to him. With or without assets in the estate, the bankruptcy discharge will cover
the inflated claim as well as non-inflated claims. Whether or not the deficiency
claim is inflated will be a mater of concern to other creditors only—and then only
in-that very small minority of cases (12% in 1966) where there are assets to dis-
tribute to creditors.

If, on the other hand, the debtor has opted for Chapter XIII, the unsecured de-
ficiency claim must be included in the plan and must be treated on an equal basis
with all other unsecured claims (§646). Hence, the fact that the deficiency claim
is now a matter of concern, not only to the other creditors, but to the debtor as
well.
The first proposal of the National Bankruptcy Conference would give the debtor

and the other creditors the protection in Chapter XIII which state law does not
afford. It would authorize the court, whenever a secured creditor presented a de-
ficiency claim based on a sale of collateral before or after the position was filed,
to determine the value of the collateral after notice and hearing, and to allow
the deficiency claim only in the amount by which the indebtedness and costs of
sale exceed the value so determined, or the sale price, whichever is higher.
This is no new or heroic remedy, and it involves no novel techniques. Such pro-

visions are not uncommon in state laws dealing with the foreclosure of realty
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mortgages and in this form have survived constitutional test. Gelfert v. National
City Bank, 313 U.S. 221 (1941) ; Honeyman v. Jacobs, 306 U.S. 539 (1939) ; Rich-
mond Corp. v. Wachovia Bank, 300 U.S. 124 (1937). And at least one state Cali-
fornia—which goes further to prohibit deficiency judgments entirely on purchase
money mortgages on realty extends that prohibition to deficiency judgments on
chattel mortgages also where both a realty and a chattel mortgage are given to
secure the combined purchase price of both types of collateral. Calif. Code Civ.
Proc. §580b. Certainly there is nothing new in requiring the bankruptcy court to
value the collateral. Even if the valuation of secured claims against a continuing
business under §77 and Chapter X be regarded as essentially different, the court is
now authorized to value collateral in straight bankruptcy proceedings by §57h.
And it does so also in Chapter XI and XIII proceedings where those Chapters are
interpreted (correctly, I believe) to mean that an inadequately secured creditor
has two claims—one secured and one unsecured.

2. THE SECURED CREDITOR'S VETO

Another possibility, not considered above in connection with secured claims
against a wage earner debtor contemplating filing a petition under the Bank-
ruptcy Act, is that he may wish to preserve his equity under the security agree-
ment. He may wish to do so merely because that equity is substantial or it may
be that the collateral, such as an automobile or trade tools, is essential to his live-
lihood. At the same time it may be apparent that a wage earner plan is feasible
only if payments to the secured creditor, like those to unsecured creditors, can be
extended. Or perhaps it may be obvious that all claims, secured and unsecured,
must be reduced.
A plan which affects unsecured creditors can be confirmed if accepted by a

majority in number and amount, but if secured creditors are "dealt with" by
the plan it must be separately accepted by each secured creditor (§ 652).
While the decisions are not as clear as could be wished, the prevailing view

seems to be that a secured creditor is dealt with by the plan, and thus has a
veto power over it, if the plan proposes any variation in the terms of the secured
obligation—and this without regard to the extent to which those terms are in
fact secured by the collateral. In re Pappas, 216 F. Supp. 819 (S.D. Ohio, 1962) ;
In re Copes, 206 F. Supp. 329 (D. Kan., 1926) ; In re O'Dell, 198 F. Supp. 389 (D.
Kan., 1961). See also In re Clevenger, 282 F. 2d 756 (7th Cir. 1960) ; Interstate
Finance Corp. v. Scrogham, 265 F. 2d 889 (6th Cir. 1959) ; In re Duncan, 33 F.
Supp. 997 (E.D. :Va., 1940). Of. In re Wilder, 225 F. Supp. 67 (M.D. Ga., 1963).
Since there is no limitation of good faith or reasonable cause on the secured
creditor's exercise of his veto, he may for reasons quite unrelated to the fairness
of the plan effectively block any plan which in any way varies the terms of his
claim. This leaves, as the only, alternative, a plan which does not deal with his
claim at all, but its failure to embrace that claim may render it impossible for
the debtor to carry through under the plan.
In other proceedings under the Bankruptcy Act where creditor consent is

necessary, the ease of the unreasonably recalcitrant creditor has been antici-
pated. Section 77e, which requires acceptance of a railroad reorganization plan
by two-thirds in amount of each class of creditors, also provides that the judge
may confirm the plan without such acceptance "if he is satisfied and finds, after
hearing, that it makes adequate provision for fair and equitable treatment for
the . . . claims of those rejecting it" and that "such rejection is not reasonably
justified in the light of the respective rights . . . of those rejecting it and all the
relevant facts." This provision was held constitutional and applied in Reconstruc-
tion Finance Corporation v. Denver & Rio Grande Western Railroad Co., 328
U.S. 495 (1946). Similarly in Chapter X, where § 179 requires acceptance of a
corporate reorganization plan by two-thirds in amount of each class of creditors,
an exception is made in § 216(7) for any dissenting class if the plan or the
order confirming the plan provides "adequate protection for the realization by
them of the value of their claims against the property of the debtor dealt with
by the plan and affected by such claims."
The second proposal approved by the National Bankruptcy Conference would

borrow from these provisions. It would authorize the Chapter XIII court to
confirm a plan without the acceptance of any creditor or class of creditors whose
acceptance would otherwise be required if the court finds that the plan ade-
quately provides for the realization by such creditor or class of creditors of the
value of its claim or claims against the property and future earnings of the
debtor and provides for equal treatment for each creditor of the same class.
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3. UNCONSCIONABLE CLAIMS

In all states but Louisiana, where the Uniform Commercial Code has not
been adopted, and California and North Carolina, where § 2-302 is omitted,
bankruptcy courts now may or will soon be able to invoke state statutory law
to deal with unconscionable sales contracts. Section 2-302(1) of the Uniform
Commercial Code provides:
"If the court as a matter of law finds the contract or any clause of the con-

tract to have been unconscionable at the time it was made the court may
refuse to enforce the remainder of the contract without the unconscionable
clause, or it may so limit the application of any unconscionable clause as to
avoid any unconscionable result."

Since this provision appears in Article 2 of the Code, dealing with sales of
goods, it presumably is applicable only to contracts for the sale of goods—
including sales of goods on secured credit. While there is a developing case-
law doctrine of unconscionability which presumably will not be so limited, that
doctrine is not yet established in most jurisdictions.
We see no reason to believe that debtors dealing with lenders of money or

sellers of services are in any less need of protection from unconscionable
contracts than debtors dealing with sellers of goods—particularly since it is
well known that the same financing agency may draft the contract for all
three such transactions.

Accordingly, the third proposal approved by the National Bankruptcy Con-
ference is to add to Chapter XIII a provision modeled on U.C.C. § 2-302(1),
save that it will permit the court to apply the unconscionability test to any
claim against the debtor regardless of the underlying consideration.

It is contemplated that, as applied in any insolvency proceeding, the provi-
sion may reach to unconscionability as against other creditors as well as against
the debtor, and that the proper way to "avoid any unconscionable result" may
be to subordinate the overreaching creditor's claim to those of other creditors.
Corresponding qualifications are proposed, accordingly, for § 646 to permit the
subordinated creditor or creditors to be treated as a separate class, and for
§ 652 to permit voting by classes.

Since the end result of the application of these proposals will usually be
to produce a class consisting of one or a few very disgruntled creditors, it
was deemed prudent ot apply to such creditors' veto power, as well as to the
secured creditors' veto power, the provision authorizing the court to confirm
despite the veto on a finding that the plan adequately recognizes the vetoing
creditors' claims on the property and future earnings of the debtor and treats
all creditors in the same class equally.

These are the National Bankruptcy Conference proposals. We believe that
they are salutory provisions which stand on their own merits and which should
be added to Chapter XIII quite without regard to their effect upon the frequency
with which that Chapter is used. As they also are aimed at credit abuses for
which there is now no effective remedy in wage earner proceedings, we believe
that they would have the effect of encouraging resort to such proceedings
rather than to straight bankruptcy. And finally, we do not consider it the least
of their merits that the protection which they would give against credit abuses
accrues not only to the debtor but also to those creditors who have dealt
fairly with him.

STATEMENT OF PROF. VERN COUNTRYMAN, HARVARD LAW
SCHOOL

Mr. COUNTRYMAN. Thank you Mr. Chairman. I am a professor of
law at the Harvard Law SchoolA have taught bankruptcy since 1946,
save a 4-year period, from 1955 to 1959, when I practiced law in Wash-
ington, D.C.
I am also chairman of the committee on chapter XIII and consumer

bankruptcy of the national bankruptcy conference, and I appear here
today on behalf of the national bankruptcy conference.
I have submitted a rather lengthy written statement to the com-

mittee. I will try to abbreviate my oral statement.

85-771-67 6
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The national bankruptcy conference is opposed to H.R. 1057 and
to H.R. 5771, which are identical bills. The proponents of these bills
seek to justify their proposal by, one, the phenomenal increase in
bankruptcies in recent years, and, two, an assertion that most bank-
rupts could pay their debts if they wished to do so.
There is no question about the increase in bankruptcy filings. They

have gone from an alltime low of some 10,000 in 1946 to more than
192,000 in 1966 and preliminary figures indicate that they will exceed
200,000 in 1967.

This increase, moreover, is to be attributed largely to consumer
bankruptcies. While business bankruptcies have largely and grad-
ually increased from some 1,600 in 1946 to more than 16,000 in 1966,
they now constitute only 8.5 percent of total filings where they consti-
tuted 16 percent in 1946.
Consumer bankruptcies in the same period have multiplied almost

20 times from 8,500 to almost 176,000, from 84 percent of the total to
91.5 percent. And of these consumer bankrupts, more than 90 percent
are classified as employees, who would be eligible for chapter XIII.
So there is no question about the remarkable increase in bankruptcy

filings, nor that most of the increase is by employees, whose filings
have also multiplied 20 times—from 7,600 in 1946 to 160,000 in 1966—
in the past 21 years.
But I am aware of no studies which will support the assertion made

in support of these bills that most of those employees bankrupt could
pay their debts if they were willing to do so.
Now I had referred in my written statement, and I will not repeat in

my oral one, to some 11 sample studies which have been made of con-
sumer bankruptcies in recent years.
Most of them do not reach a conclusion that any given percentage

of employge bankruptcies could pay all their debts if they wanted to.
Most of them instead conclude that the entire problem of consumer
credit and the causes of consumer bankruptcies needs considerable
additional study before any revolutionary changes in the Bankruptcy
Act will be in order.
Their conclusion, I think, gets to the question raised yesterday. by

Mr. Jacobs about the whole business of "happy money" in our society.
While I am not an economist, I have given considerable thought

to the reason for the increase in consumer bankruptcies and I have
seen that it cannot be attributed to the increase in population, which
has increased only about one-third during the 21-year period while
consumer bankruptcies were multiplying 20 times.
Nor can it be attributed to unemployment, which was 2.2 million in

1946 and 2.8 million in 1966. Neither is there a direct relationship
between rising bankruptcies and increasing gross national product
or expenditure which has only slightly more than tripled while the
bankruptcies were multiplying 20 times.
But certain items in the gross national product or expenditure do

seem to me to be significant. As reported by the Federal Reserve Board,
consumer credit, exclusive of home mortgages, has increased tenfold,
in the 21-year period I am talking about, from $8.3 billion in 1946
to $94.8 billion in 1966, and home mortgages have also increased
tenfold from $23 to $225 billion.
When we add to this total increase in consumer credit the fact that

disposable personal income after taxes, which is what this credit has
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to be repaid from, has only slightly more than trebled, it seems ap-
parent that consumer resources have not kept pace with consumer
credit commitments.

This, it seems to me, is a pretty fair indication of the reason for
the rise in consumer and employee bankruptcies. It casts serious doubt
on the assertion that most employee bankrupts could pay their debts
if they wanted to do so.
I would also add that it raises serious questions about consumer

credit practices, both on the part of the debtor and on the part of
those who extend the credit. But these are all matters which require
further examination before firm conclusions can be reached, which is
the judgment, as I indicated earlier, of most of those who made sample
studies on consumer bankruptcies.
The basic scheme of the two bills which the committee is now con-

sidering is to authorize the bankruptcy court to force wage earners
from straight bankruptcy so chapter XIII, or at least to deny them
access to straight bankruptcy when they failed to persuade the court
that they could not carry a chapter XIII plan.
That scheme is very similar to, but even more objectionable than, a

proposal made some 35 years ago to this committee that we adopt the
English practice of suspending straight bankruptcy discharges until
the debtor has paid off or at least substantially reduced his existing
debts from his future earnings.
That proposal provoked vehement opposition in congressional

hearings. It is, in fact, the only proposed bankruptcy amendment
which to my knowledge has been characterized by witnesses, as "un-
American," and that proposal never emerged from committee.
What emerged instead were the provisions of chapters 11 and 13

by which any debtor, regardless of the nature of his future earnings,
could voluntarily commit those earnings to the payment of his exist-
ing debts.

Basically, the objections to the suspended discharge proposal were
three, and all three are more than equally applicable to the bills before
the committee today.

First, the involuntary feature was, as witnesses characterized it 35
years ago, contrary to the genius of our institutions. We have out-
lawed peonage and other forms of involuntary servitude, and have
largely outlawed imprisonment for debt. After three experiments with
a bankruptcy law which conditioned the debtor's discharge on creditor
consent, we in 1898 rejected that device, in favor of an unobstructed
discharge for the bankrupt who honestly surrenders his existing assets.
We can hardly be expected now to approve a system whereby the

debtor's opportunity for rehabilitation is to be delayed for a 3-year
period of bondage, during which his future earnings are sequestered
for the benefit of his existing creditors.

Second, voluntary composition and extension agreements have
been successfully employed as a common law device, under an 1874
amendment to the Bankruptcy Act of 1867, under section 12 of the
Bankruptcy Act of 1898, and under chapters XI and XII as added by
the Chandler Act of 1938.
But an involuntary composition or extension forced upon a debtor

seeking straight bankruptcy can be expected to work about as well as
compulsory counseling of a spouse bent on separation or divorce.
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While voluntary compositions and extensions have worked under
chapters XI and XIII, the debtor who is forced into chapter XIII
could not reasonably be expected to have the same incentive or to make
the same effort to produce the earnings necessary successfully to per-
form under the plan.
Now you heard Mr. Twinem say yesterday, and I have heard him

say before, that these bills do not contemplate an involuntary proce-
dure. The debtor is perfectly free to go into chapter XII or not to go
into chapter XIII. The only condition is that if he does not go into
chapter XIII, he can't go into straight bankruptcy, either, and he can-
not get a bankruptcy discharge.
This sort of freedom seems to me comparable to the equal freedom

of the rich and the poor to sleep under bridges; for those who have
only one 

choice, 
it is not much freedom.

The third objection to the suspended discharge proposal, which ap-
plies with even greater force to these bills, was that it discriminated
against individual, noncorporate debtors. The individual bankrupt
needs his discharge and if it were suspended, must perforce attempt
to meet the terms of suspension in order to get it.
But most corporate bankrupts do not even bother to apply for a dis-

charge to which they are entitled. The stockholders can walk away
from the bankrupt corporate shell without fear of unpaid corporate
debts for which they were never personally liable.
These bills preserve this discriminatory feature and more. Only in-

dividuals whose principal income is derived from wages, salaries, or
commissions, would be required to commit their future income to past
debts in order to obtain a bankruptcy discharge.
No similar limitation is to be placed on corporations, or self-em-

ployed individuals or unemployed individuals with income from in-
vestments or pensions.
Now I am aware from what has been said previously in these hear-

ings that Congressman Poff is contemplating an amendment which
would extend these bills to all natural persons eligible for bankruptcy.
I believe that that raises questions which have not yet been con-

sidered. It would for instance, extend this proposal to individuals who
are engaged in business as sole proprietorships and partnerships. And
then the ouestion for the bankruptcy referee would be, "Should I re-
quire this man to continue his business, in order to pay off his debts?"
That it seems to me is an extremely difficult decision to ask the

referee to make, but if you get that far, then how do you distinguish
the corporate business from the noncorporate business?
I listened with some amazement yesterday to a banker witness, Mr.

Kendall, who explained to you that corporate debts were different
from others, because a bank which loans money to a consumer is inter-
ested in his future income, but a bank which loans money to a corpora-
tion is only interested in its balance sheet.
I think Mr. Kendall must be a very unique banker indeed. I have

represented a number of businessmen, who were borrowing money
from banks, and I always found that the banker was at least as inter-
ested in the income statement as he was in the balance sheet, and that
there, as in the case of the consumer, he was lending primarily against
the estimated future earnings of the business, and he was interested
in the assets .only as a last resort, which he hoped he would never
have to resort to.



WAGE EARNER PLANS UNDER T'HE BANKRUPTCY ACT 81

It is for these three reasons then that the National Bankruptcy Con-
ference is opposed to these bills. We are not opposed to a greater use
of chapter XIII as a voluntary device. We are aware that while em-
ployee filings have increased from 7,600 in 1946 to 160,000 in 1966,
the number of these filings under chapter XIII was only 12370 in
1946 and 28,260 in 1966 (about 18 percent of all employee filings in
both years) .
I have been advised by the administrative office since I got here for

these hearings that preliminary figures indicate that chapter XIII
filings for 1967 will increase to about 32,000, and this will represent

greater proportion of all employees filing any sort of a petition
under the Bankruptcy Act than the 18 

is 
to which I have re-

ferred, and that. perhaps this increase s due to the recent decision
of the Supreme Court in the Perry case, to which Judge Brown
referred.
(The decision referred to, Perry v. Commerce Loan Company, is

set out at pages 138-155.)
We are also aware that as matters now stand in 1966, there were

more than 1,000 chapter XIII filings in only six States—Alabama,
California, Georgia, Kansas, Ohio, and Tennessee—and more than 500
in only six more—Illinois, Kentucky, Maine, Minnesota, Virginia,
and Washington—so that in the great majority of States chapter XIII
is not significantly employed.
But while we share an interest in expanding the use of Chapter

XIII, we do not believe that these bills providing for an involuntary
system will accomplish that purpose.
Even on a voluntary basis as it now is in the few States where

chapter XIII is used, less than half of the voluntary petitions lead
to a completed plan.
As I believe someone else has previously pointed out, there were

some 28,000 filings in 1966, but only 10,500 successful chapter XIII
plans.
We believe that chapter XIII will only work as a voluntary pro-

ceeding, and that the way to encourage its use in more States and
to improve the performance record where it is used is to persuade more
debtors voluntarily to employ it.

Since 28 years of experience with Chapter XIII has revealed sub-
stantial defects calculated to discourage its use, it seems to us that the
better part of wisdom is to correct those defects which now make
chapter XIII unattractive.

Accordingly the National Bankruptcy Conference has approved
amendments to chapter XIII to deal with what seem to us to be
the three most obvious defects. We hope to have those amendments
in the form of a draft bill to submit to this subcommittee within the
next few days. In summary, the problems with which they will deal,
and the manner in which they will deal with them is as follows:
The first problem is that of deficiency claims. Any wage earner

debtor in such desperate straits as to be considering a choice between
a petition in straight bankruptcy and one under chapter XIII is very
likely already to be in default under a security agreement covering
his automobile or household furniture and appliances.
One possibility here is that the secured creditor may foreclose and

sell before the debtor can get his petition filed, so that the debtor will
carry with him into whatever procedure he chooses a deficiency claim.
Another possibility is that, even if the debtor's petition precedes the
foreclosure sale, his equity in the property may be so small and his
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remaining obligation under the security agreement so onerous that it
would not be feasible to 'attempt to include the secured obligation in a
wage earner plan even if he elected to file in chapter XIII rather than
in straight bankruptcy.
Here again he will in effect carry with him, into whatever procedure

he elects to pursue, a deficiency claim.
Now if we confine ourselves to these two possibilities -for the moment,

we all know that the deficiency claim can be a brutally large one. This
is particularly true in what is perhaps the most common instance, the
deficiency claim under an automobile purchase contract.
The bank or finance company which holds the paper on the auto-

mobile will not have equipped itself either efficiently to dispose of the
auto or to hold it while attempting disposition. Too often the solution
is a quick sale to a used car dealer at a price which does not approach
even the wholesale prices for used cars quoted in the dealers' "Blue-
book," with a correspondingly large deficiency claim.
The State law which is or soon will be applicable to such transac-

tions in all States but Louisiana (and I am referring to the Uniform
Commercial Code, which has been adopted everywhere else) gives the
debtor precious little protection in this situation.
Under the Code, the foreclosure may be by public or private sale.

The creditor may bid in the property himself at any public sale and
also at any private sale if the collateral is of a type customarily sold in
a recognized market or the subject of widely distributed standard price
quotations.

Unless the collateral is perishable or threatens to decline speedily in
value or is of a type customarily sold on a recognized market, the credi-
tor must be careful to give the debtor reasonable notification of the
time and place of sale.
But if he does that, the debtor's only other basis for complaint is

that the sale is not commercially reasonable.
But the 'debtor is advised by another provision of the Code that

the fact that a better price could have been obtained by a sale at a dif-
ferent time or in a different ,method from that selected by the secured
party is not of itself sufficient to establish that the. sale was not made
in a commercially reasonable manner.
If the debtor is wise enough to file in straight bankruptcy the fact

that the State law gives him little protection against inflated deficiency
claims is no concern to him.
With or without assets in the estate, the bankruptcy discharge will

cover the inflated claim as well as a noninflated claim. Whether or not,
the deficiency claim is inflated will be a matter of concern to other credi-
tors only—and then only in that very small minority of cases (12 per-
cent in 1966 and that is about par for the course) where there are any
assets to distribute to creditors.
If on the other hand the debtor has opted for chapter XIII the

Unsecured deficiency claim must be included in the plan and must be
treated on an eaual basis with all other unsecured claims. Hence the
fact that the deficiency claim is inflated is now a matter of concern, not
only to the other creditors, but to the debtor as well.
The first proposal of the national bankruptcy conference would iire

the debtor and the other creditors the protection in chapter XIII
which State law does not afford. It would authorize the court, when-
ever a-secured-creditor presented a deficiency claim based on a sale of
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collateral before or after the petition was filed, to determine the value
of the collateral after notice and hearing, and to allow the deficiency
claim only in the amount by which the indebtedness and costs of sale
exceed the value so determined, or the sale price, whichever is higher.
This is no new or heroic remedy, and it involves no novel techniques.

Such provisions are not uncommon in State laws dealing with the fore-
closure of realty mortgages and in this form have survived constitu-
tional test.

Certainly there is nothing new in requiring the bankruptcy court to
value the collateral. Even if the evaluation of secured claims against a
continuing business under 77 and chapter X be regarded as essentially
different, the court is now authorized to value collateral in straight
bankruptcy proceedings by 57h.
And it does so ialso n chapters XI and XIII proceedings where

those chapters are interpreted—correctly, I believe—to mean that an
inadequately secured creditor has two claims—one secured and one un-
secured, as Judge Brown described in his testimony earlier.
A second problem with which we would deal, which I have not con-

sidered above in connection with the wage earner contemplating a peti-
tion under the Bankruptcy Act, is that he may wish to preserve his
equity under the security agreement. He may wish to do so merely be-
cause that equity is substantial Or it may be that the collateral, such
as an automobile or trade tools, is essential to his livelihood.
At the same time it may be apparent that a wage earner plan is feasi-

ble only if payments to the secured creditor like those to unsecured
creditors, can be extended. Or perhaps it may be obvious that all claims,
secured and unsecured, must be reduced.
A plan which affects unsecured creditors can be confirmed if accepted

by a majority in number and amount, but if secured creditors are dealt
with by the plan it must be separately accepted by each secured creditor
dealt with. In other words, each of them has a veto under the plan.
While the decisions are not as clear as could be wished, the prevail-

ing view seems to be that a secured creditor is dealt with by the plan,
and thus has a veto over it, if the plan proposes any variation in. the
terms of the secured obligation—and this without regard to the extent
to which those terms are in fact secured by collateral.
In other proceedings under the Bankruptcy Act where creditor con-

sent is necessary, the case of the unreasonably recalcitrant creditor has
been anticipated. Section 77e, which requires acceptance of a rail-
road reorganization plan by two-thirds in amount of each class of
creditors, also provides that the judge may confirm the plan without
acceptance "if he is satisfied and finds, after hearing, that it makes
adequate provision for fair and equitable treatment for the * * *
claims of those rejecting it," and that "such rejection is not reason-
ably justified in the light of the respective rights * * * of those re-
jecting it and all the relevant facts."
This provision was held constitutional and applied in 1?econ8truic-

tion Finance Corp. v. Denver & Rio Grande Western Railroad Co.
Similarly in chapter X, where 179 requires acceptance of a corporate
reorganization plan by two-thirds in amount of each class of credi-
tors, an exception is made in 216(7) for any dissenting class if the
plan or the order confirming the plan provides "adequate protection
for the realization by them of the value of their claims against the
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property of the debtor dealt with by the plan and affected by such

The second proposal approved by the National Bankruptcy Con-
ference would borrow from these provisions. It would authorize the
chapter XIII court to confirm a plan without the acceptance of any
creditor or class of creditors, and this includes secured creditors, whose
acceptance would otherwise be required if the court finds that the plan
adequately provides for the realization by such creditor or class of
creditors of the value of its claim or claims against the property and
future earnings of the debtor and provides for equal treatment for
each creditor for the same class.
Our third proposal deals with the matter of unconscionable claims.
In all States but Louisiana, where the Uniform Commercial Code

has not been adopted, and California and North Carolina, where the
section to which I will refer is omitted, bankruptcy courts now may
or will soon be able to invoke State statutory law to deal with uncon-
scionable sales contracts, and I have set out on page 14 of my state-
ment the section from the Uniform Commercial Code which author-
izes them to throw out unconscionable claims. But this provision ap-
plies only to contracts for the sale of goods, including, to be sure,
sales of goods on secured credit.
We see no reason to believe that debtors who are dealing with lend-

ers of money or sellers of services are in any less need of protection
from unconscionable contracts than debtors dealing with sellers of
goods—particularly since it is well known that the same financing
agency may draft the contract for all three such transactions.

Accordingly, the third proposal approved by the National Bank-
ruptcy Conference is to add to chapter XIII a provision modeled on
UCC section 2-302(1) save that it will permit the court to apply the
unconscionability test to any claim against the debtor regardless of
the underlying consideration to a sale of goods, a sale of services, or
a loan of money.
These are the National Bankruptcy Conference proposals. We be-

lieve that they are salutary provisions which stand on their own
merits, and which should be added to chapter XIII quite without
regard to their effect upon the frequency with which the chapter XIII
is used. As they also are aimed at credit abuses for which there is now
no effective remedy in wage earner proceedings, we believe that they
would have the effect of encouraging resort to such proceeding rather
than to straight bankruptcy.
And finally, we do not consider it the least of their merits that the

protection which they would give against credit abuses accrues not
only to the debtor but also to those creditors who have debt fairly with
him.
Thank you, Mr. Chairman.
Mr. WHITENER (presiding). Well, Professor Countryman, I would

like to thank you for your statement, and I am sure the members of
the subcommittee will have some questions of you and Mr. Poulos, but
at this point, we will have to recess the hearing until 2 o'clock, in view
of the fact that the House is now going into session.
So we will now recess until 2 p.m.
( Whereupon, at 12 noon the subcommittee recessed, to reconvene at

2 p.m. the same day.)
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AFTERNOON SESSION

85

The subcommittee met, pursuant to recess, at 2:12 p.m., in room
2141., Rayburn House Office Building, Hon. Andrew Jacobs, Jr.,
presiding.
Committee members present: Representatives Jacobs, Wiggins, and

Poff.
Staff members present: Benjamin L. Zelenko, counsel, and Donald

E. Santarelli, associate counsel.
Mr. JACOBS. The hearing will come to order.
Professor Countryman was about to respond to questions after his

testimony this morning, and perhaps, if it is the pleasure of the wit-
ness, it might be well to proceed with the Honorable Richard E. Poulos,
and if you would give your testimony, and, as the chairman would say,
proceed in your own manner.

STATEMENT OF RICHARD E. POULOS, REFEREE IN BANKRUPTCY,
PORTLAND, MAINE

Mr. PouLos. My name is Richard E. Poulos. I am from Portland,
Maine, where for the last 11 years I have been a full-time referee in
bankruptcy, specializing in the administration of wage earner pro-
ceedings under chapter XIII of the Bankruptcy Act.
I have been invited by the National Bankruptcy Conference to

appear as a witness at this hearing to oppose H.R. 1057 and H.R. 5771
now under consideration.
In essence these bills seek to convert chapter XIII into a compulsory

program and thereby eliminate the resistance encountered from the
legal profession and the referees in the jurisdictions where such pro-
ceedings are rarely employed. In my mind, this is the key feature of
the bill, not so much the compulsion as against the debtor.
As an advocate of chapter XIII I am in complete accord with the

objective of this legislation of making the use of the amortization
program more uniform and extensive throughout the Nation. But
my experience with this program in Maine has demonstrated that
mandatory measures are entirely unnecessary and indeed impractical
and unworkable if that objective of the bill is desired.
In any consideration of chapter XIII it is important to appreciate

that it was conceived in 1932 after various studies by the Department
of Justice and other sources discovered that most wage earners were
anxious to pay their debts but were often forced to file bankruptcy
as a last resort, in order to save their jobs if a wage garnishment
occurred.
Congressman Chandler in hailing the enactment of this chapter

described it as "a measure designed to aid the debt-ladened man or
woman before he or she falls prey to the loan sharks."
This objective could be effectively accomplished under this pro-

gram because, as he explained, a person may pay his debts in reason-
able installments "free from garnishment, execution, attachment, pen-
alties, or excessive cost, under the protection of the Federal court, and
the court will purge his debts of all usury."
It was not until 1952, however, that such proceedings were inaugu-

rated in Maine by Charles A. Pomeroy now senior justice of the Maine
Superior Court who was then referee in bankruptcy.
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But despite initial skepticism and opposition from creditors and
attorneys, the volume of new proceedings increased quickly. In 1956
a total of 107 wage earner proceedings, representing 17 percent of the
total volume of business was reached.
Five years later, in 1961, the volume of new proceedings increased

to 560 or 45 percent of the total filings. Since then wage earner pro-
ceedings have constituted one-half of a-1 new business, with an aver-
age of 800 cases a year.
Maine is now not only by far the leading State in New England in

such matters-1966 volume: Maine 765; all other New England States,
46—but also enjoys a high position nationally, as far as total volume
is concerned, and more significantly, we rank third as to the percent-
age of such cases in relation to the entire volume of business.
Around 2,100 wage earner proceedings are now pending, involving

30,000 claims, totaling some $3 million with an annual distribution
to creditors of nearly $1 million, in cases where nothing would have
been paid if straight bankruptcy had been filed.
As a result of this program therefore, Maine has successfully ar-

rested the spiraling volume of straight bankruptcy matters which pre-
vails in nearly all other parts of the Nation.
A successful development of wage earner proceedings depends pri-

marily on five critical factors:
1. Recognition of the outstanding benefits of such proceedings to

debtors, creditors, and the general community. This is very basic.
2. Simplification of work for the attorneys representing the debtor.

In my mind, if somehow the Bankruptcy Act could be amended to
simplify the work of attorneys in these matters, we will go a long way
in achieving the uniform use of chapter XIII throughout the country.

3. Effective control over secured creditors.
4. Sound and efficient administration after confirmation of the

plan, which is after the initial and generally final involvement of the
court, unde&r the supervision of a skilled, standing, trustee geared to
effect voluntary compliance by debtors. In Maine I have a Harvard
law graduate who is a trustee. He is protecting the interests of these
oppressed people.

5. A referee dedicated to the concept of rehabilitation and protec-
tion of debtors and fair and equitable distribution to creditors.
Without elaboration, the principal benefits of a wage earner plan

to debtors are as follows: Now I list nine items, and I have done this
deliberately, because I gave 'a speech some years ago before a credit
union, and I noted repeatedly that if a wage earner did not comply
with his plan, in that he was incurring new debts, or he wasn't mak-
ing his payments regularly as he proposed, I dismissed the plan, and
people would say, "So what? The worse that could happen is that
the man would be in the same position as before he filed his case."
But these debtors appreciate what these benefits are, and if we hold
hearings as to whether or not a person's case should be dismissed, these
wage earners show up with their wives and children

'
and they beg

the court to keep the plan in operation—what are the benefits?
Before describing these benefits, however, it should be noted that

not all cases involve plans proposing a 100-percent payment. And if
you look at your bill, as amended, it seems to refer only to such plans.
But really there is no reason why under the proposal a referee could
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not sit back and say, "Ten percent of your debts have to be paid by
extension if you wish a discharge."
The benefits of chapter XIII are as follows:
1. An extension of some 3 years for payment of debts. If a person

has, say, $2,500 worth of bills, we have a little chart telling us imme-
diately that this person should pay $16 a week, and if his income is
adequate, we know immediately that the plan will be fairly feasible.
2. No wage attachments or repossessions are permitted. On appli-

cation, however, burdensome executory contracts can be rejected, usu-
ally without damages. We have cases where families buy encyclo-
pedias for their children, costing them 8400 or $500. The children
are usually 1 or 2 years old. They won't be able to read for 10 years.
These companies are happy if these books are returned in full satis-
faction of the account.
3. Elimination of all interest and finance charges on all claims

classified as unsecured, as determined by the court.
This is the biggest benefit to the public, because if we have a small

loan or financed sale of $2,000, the interest or finance charges in 3
years will amount to as much as a thousand dollars.
If an alleged secured claimant is invalid by operation of law, a

secured status is denied. They are then in the same category as other
unsecured claims and no interest is allowed.

4. Determination of all disputed claims under control and super-
vision of the trustee and the court. If usury is involved the powerful
provisions of section 656(b) are invoked. And 656(b) imposes a man-
datory obligation on the court, regardless of what the debtor or his
counsel may wish to do about that claim, and the obligation is on the
court for the creditor to prove to me that the claim is free of usury.

5. Consolidation of payments to central agency—trustee--where
detailed records, open to interested persons, are maintained.

6. Flexibility of plan to allow for suspension and reductions of pay-
ments as permitted by the court after notice to creditors.

7. Supervision of purchases of necessities under program geared
to avoid further accumulation of debts.

8. Discharge of all debts upon completion of the plan.
9. The moderate cost of this program: If a person owes $2,000 in our

State the average cost of administration is around 10 to 15 percent,
so if we have a hundred percent plan, that means the person pays
back $2,000 plus 15 percent, which means a total of $2,300, and it is
important to emphasize that the cost of this administration is borne
entirely by the debtor.
In extending these benefits we overcome the criticism advanced by

most attorneys and referees that chapter XIII is essentially a coercive
collection procedure solely for the benefit of creditors, many of whom
hold illegal and unconscionable claims.
It is this prevailing impression or attitude about chapter XIII

that is the underlying reason for its extensive unpopularity and
the erroneous belief that straight bankruptcy is a better and more
effective remedy for financially distressed wage earners.
There is no better education to a referee in bankruptcy than to

have a person go through bankruptcy and then 2 years later have him
file a proceeding under chapter XIII. This gives us a specific example
of the person who has achieved his discharge from bankruptcy a
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few years back and, all too often we find that a great number of the
bills which he had in the prior bankruptcy are included in the sub-
sequent chapter XIII case. There are various devices that are em-
ployed whereby wage earners or the people going through bankruptcy
are compelled, or persuaded rewrite their obligations after bank-
ruptcy, so when they leave that case, it isn't long before they owe as
much after bankruptcy as before.
So they pay the $50 filing fee to the court, and $200 or $250 fee to

counsel, and they get a piece of paper called a discharge which is not
very effective, and then they don't get the relief that they have paid for
this particular protection under the act, and what happens, it reflects
upon the bar and it reflects upon the Federal courts, that these people
are being protected adequately under the Bankruptcy Act.
A program dispensing such benefits is not enough. It has been our

experience in Maine that an extensive use cannot be achieved unless
the procedure and work for the attorneys representing debtors is con-
siderably simplified.
Under our present act, chapter XIII is as complex and technical as

chapter XI and, therefore, foreign to most attorneys.
It is rather ridiculous to expect attorneys representing wage earners

to be as informed as persons specializing in chapter XI representing
large organizations earning many thousands of dollars.
So what we have had to do—the referee and trustees—is to provide

and improvise and make modifications in our procedures as well as
taking other steps to facilitate the processing of such cases by these
attorneys, and one way we do it is, as soon as the case is filed in court,
the petition and the plan—and our plans are all filed with the peti-
tion—they come in at the first meeting and the attorney for the wage

iearner practically says nothing, and it s the court and the trustee who
interrogate the debtor, and we make all of the decisions concerning the
acceptance and confirmation of that plan.
As a consequence it is now as easy, if not easier, for attorneys to

process chapter XIII cases than straight bankruptcy proceedings, be-
cause all they do is file the case in court, and they are no longer in-
volved in that proceeding.
It may be of interest to the committee that I don't pay very much

to the attorneys for debtors for counsel fees. When I first became a
referee in 1956, the prevailing fee for the attorneys was $75, which
under section 659 is paid first out of the funds paid into the plan by
the debtor.
I was informed that unless the fee was increased that the wage earner

plan in Maine would be dead. I waited around to see what would hap-
pen. To my surprise, the wage earner plan grew, and it grew because
the public demanded it. It grew because the attorneys realized there
were very outstanding benefits to the debtors. It grew because the plan
was simplified, and the processing of these cases became easy, and now
I have increased the fee to a hundred.

Lastly, in order to keep all creditors reasonably satisfied, we have
succeeded in balancing the conflicting interests of secured and unse-
cured ceritors so that a fair and equitable distribution of the assets is
attained.
In this respect we have developed -procedures resulting in a court-

supervised renewal of the secured obligation so that unsecured cred-
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itors need not wait for as much as 2 years before receiving a significant
distribution.
I am not going to go into detail on this, but this is what Judge Brown

was talking about this morning, and what Professor Countryman
indicated.
If the committee has any questions in this field, I will be happy to

attempt to give an answer.
It is these features of chapter XIII that has made it sufficiently

attractive to debtors, creditors, and attorneys that it is extensively
used in Maine. I am convinced that if similar procedures were followed
in other jurisdictions, we would experience a sharp increase in chapter
XIII proceedings without the necessity of imposing compulsory
requirements on debtors.
Much of what is done in Maine is admittedly novel and controversial.

I am satisfied, however, after an exhaustive study of the legislative
history and provisions of chapter XIII that our approach is legally
correct and can be supported. Massive litigation between the trustee
and the small loan industry is now pending in Maine to determine
this point. It would seem to me more appropriate, however, that
critical questions should be resolved legislatively.
What powers does the trustee have? Is he simply a disbursing agent?

Do we take the money from the debtor and hand it to the creditors
blindly, or does he have the same responsibilities as the trustee under
the first seven chapters of the Bankruptcy Act?
The status and rights of secured creditors, especially as to the matter

of burden of establishing a secured status, the extent of security,
amount of installment payments amount and rate of interest and,
above all, the power of the court to enjoin a nonassenting secured
creditor from enforcing his lien, provided, of course, that we did such
in a manner as not to deprive him of property without due process of
law.
One of our problems, if you are a referee for any length of time, is

that you become appalled by the type and nature of the claims that are
filed. Probably the first 8 or 9 years, we paid on claims as scheduled—
the debtor would file his petition and attach his schedules listing the
creditors and addresses, with the product that was purchased and the
amount due. I have changed that policy now and we require the filing
of claims pursuant to section 57n within the 6-month period, and it is
amazing to see how little the debtors know about what they owe, and
as we see these claims come in, it is absolutely horrifying to find the
high number of illegal and unconscionable aspects that should be
disallowed.
But where is the money coming from to conduct any litigation in

his court insofar as the debtor is concerned? He is impoverished. The
trustee has no money, and the court has no money. I think this is the
basic reason why the referees in bankruptcy say, "We don't want any
part of chapter XIII, because it is too difficult for the court to con-
duct and administer a prograni that is fair and honorable."
So we have these problems, and it seems to me they should be resolved

through corrective legislation in order that a fair, reasonable, and
administratively convenient amortization program can be attained
which attorneys and referees can process in good conscience for the
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equal benefit of debtors and all creditors. I am fully satisfied that only
by this approach will the desired objective be reached.
Mr. JACOBS. Thank you.
Professor Poulos and Professor Countryman, this committee finds

itself in your debt very much, and I believe that there will be a number
of questions that Mr. Poff will care to ask, and I think I would like to
reserve questioning that I might make for now.
Congressman Poff ?
Mr. POFF. Thank you, very much, Mr. Chairman. I will not have a

great number of questions. They are addressed to Mr. Poulos.
First, referring to page 6, do you think the trustees should have the

same powers in chapter XIII proceedings as they have in straight
bankruptcy proceedings?
Mr. PouLos. There is no doubt in my mind that he should have.
Mr. POFF. Chapter XIII does not grant those explicitly, does it?
Mr. PouLos. No, there is only one court case that says the trustee

does have such powers. I interpret the act that he does have such
powers. It is a very controversial point.
Mr. Po'. If other referees were as bold as you are to experiment,

they could increase the number of chapter XIII proceedings in their
courts as well, couldn't they?
Mr. Potmos. Except that it takes anywhere from 60 to 75 hours a

week and I incur quite a bit of scorn to sit there and make these deci-
sions, and I wouldn't want most referees to endure that hardship.
Mr. Poi'. It is not only a matter of personal courage, then, but an

appetite for hard work, and I must say I commend you for 
Mr. PouLos. Excuse me. When you are involved in this type of

work, you realize that something has to give, and I specialize on
chapter XIII cases, and I have to neglect somewhat my straight
bankruptcy work, and one of the aspects of the referee's position is
its uniqueness. We are not dealing in a case where A is suing B. We
are dealing with'a case involving any number of conflicting interests,
and it is very difficult for a conscientious referee to scrutinize these
cases to see if there is fraud, and there is a terrific burden on him
to see that these cases are administered properly, and if I am devot-
ing my time to chapter XIII, I don't have time to devote to these
other cases which are really just as important.
Mr. Po. In the list of benefits to debtors which you outlined on

pages 3 and 4 of your statement, your number A refers to the
discharge.
I wonder if you would care to expand upon that a little. That

question, of course, is in two parts, really: The discharge which is
granted upon payment of all requirements under the plan, and those
discharges which might be granted at the conclusion of the 3-year
period notwithstanding that all payments have not been made.
Mr. PouLos. We have the 660 provision in the act which is full

compliance, so if we have full compliance the discharge is academic
except in those cases where the referees interpret the law that claims
must be filed. So if we have a 6-months' provision where claims must
be filed, then the discharge in our closing the case in accordance
with 660 is very meaningful.
We also have provision 661, which is substantial compliance, that

if a person has made a sincere effort and unusual circumstances
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exist that he could not pay his bills, then I believe from my research
we have the authority to give that person an effective discharge.
However, if the case is dismissed because of noncompliance, then

he gets no discharge.
Mr. POFF. What is involved, of course, is the question of whether

or not he can pay, is it not?
Mr. PoicrLos. On the part of the debtor?
Mr. POFF. Yes.
Mr. PouLos. Yes; that is true.
Mr. POFF. On page 7, your paragraph number 5 
Mr. PouLos. I have crossed that out. There are certain revisions

I made. That is the Perry case.
Mr. POFF. May I say, that I have enjoyed Mr. Poulos' testimony

and appreciate his statement. Thank you, Mr. Poulos.
Mr. PouLos. Thank you.
Mr. JACOBS. Mr. Wiggins?
Mr. WIGGINS. Yes.
Mr. Poulos, in your experience you have doubtless used many peti-

tions for absolute discharge from bankruptcy, and many of those I
expect you have felt should have been handled under the chapter
XIII proceeding.
Is that true?
Mr. PouLos. In my experience now, we have around 52 or 53 percent

of all our cases filed under chapter XIII. There is only a small per-
centage of cases that are now filed in straight 'bankruptcy that would
really warrant any chapter XIII procedures, and the practice now is
that the attorneys are pretty gun shy, that if they have a case that
looks on its face as if it should be under XIII, they usually approach
the court either in advance or come to the bench and they explain on
the record that the client has been fully advised of the chapted XIII
procedures, and that there are special circumstances as to why the
person wishes to go through bankruptcy.
I go beyond that. I interrogate the bankrupt, and in most instances,

we are fully satisfied that straight bankruptcy is the best answer.
Of course, there are a few cases where this happens, and the person

should be in XIII, and in that area—there is no question about it—
we are powerless to do anything about it.
Mr. WiGGiNs. Do I understand that you feel it would be an un-

warranted grant of power to give you the discretionary authority to
transfer these?
Mr. PouLos. I do, Congressman, because I will interrogate a straight

bankrupt. I may very well have him convinced that chapter XIII is
the best remedy.
I tell the lawyer, "Talk with your client and see if you can't con-

vert from straight bankruptcy."
If the attorney is not interested, he goes back and talks to his client

and may give him reasons why he shouldn't go under XIII.
I have done that several times, and not one time has one of those

persons come back to go through XIII.
Mr. WIGGINS. I think maybe the situation in your court is sufficiently

unique that your experience and practice would not be generally
applicable elsewhere, because the evidence we have received, and some
of my own personal knowledge indicates that most referees are not
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trying to drive petitioner into chapter XIII, they are just trying to
get rid of their caseload every day, and not spending the time, 60 hours,
as you are, to perhaps find a better way.
Have you had an opportunity to discuss with your colleagues who

occupy similar positions whether or not in their opinion they would
be able to use the discretionary authority that might be given them?
Mr. Pourios. Well, I haven't discussed it to any extent, but I have

given some thought to it. My impression is that if any such legislation
were enacted it would not be effective because the attorney is the key
factor, and if the attorney is not sympathetic to chapter XIII, clients
would come to him for relief under the Bankruptcy Act.
Very likely, if the attorney is uncertain about being able to prove

that chapter XIII is not an adequate form of relief, he would advise
his clients to come back in 2 or 3 months.
In the meantime, the clients would be instructed to accumulate suffi-

cient money for a counsel fee and if additional bills were incurred, they
would have a better chance of being allowed to go through straight
bankruptcy.
I think this is an area where creditors could get hurt as a result of

this legislation.
Mr.WIGGINS. Have you done anything special in your portion of

Maine to acquaint the bar with the mechanics of the chapter XIII
proceedings?
Mr. Pou-Los. I think from my statement 
Mr. WIGGINS. I realize what you have done in court, but perhaps

with bar associations?
Mr. PouLos. No we have not done that. We do not try to promote

chapter XIII. We try to leave it entirely on a voluntary basis. Our
greatest effort has been trying to simplify work for the attorneys. Once
we have that simplified, the public is so interested in the program that
they insist on going through that process.
Mr. WIGGINS. I think it is also something this committee should con-

cern itself with, that we avoid hitting a man before he gets there in the
first place, and trying to simplify the process for him after he gets
there.
I fully agree with you that if one or two creditors insist on their

pound of flesh now. They often place the man's job in jeopardy, and
then his back is to the wall and then he must have some relief.
Now,what kind of exemption statutes are there in Maine that would

protect a man's salary?
Mr. Pou-Los. Very poor. Maine is one of those States where a person

can be imprisoned for his debts. As far as wage garnishment is con-
cerned, I think the exemption is $30, and in many instances companies
have policies that if it happens more than twice he is automatically
fired.
So a threat of wage attachment forces these people into bankruptcy.
Mr. WIGGINS. Yes, I believe that is true. These are not matters en-

tirely in the jurisdiction of the Congress, but I would think that the
policy of the employers to fire or threaten to fire employees because of
an isolated garnishment proceeding should be a matter that is ap-
propriately discussed by labor-management teams and made a matter
of bargaining, if necessary, with some of the Nation's major employers
to prevent the situation.



WAGE EARNER PLANS UNDER THE BANKRUPTCY ACT 93

Also, exemption statutes for wages should be reviewed in all the 50
States to broaden their exemption, to place the burden on a prospective
creditor.
They may not be able to look to a man's wages before the transaction

is made.
Do you generally agree with that?
Mr. PouLos. Pretty much. I am not going to disagree with you, but

this is not just the only area about which I am concerned.
When we look at these bankruptcy cases over a period of years,

we sit back and reflect on the matter, "Why are these people coming
into this court?" And after some more consideration, I have con-
cluded that it is because of the high cost of credit on long-term in-
debtedness on unusually large amounts of money.
There was a study back in the 1930's by the Russell Sage Founda-

tion, the Department of Commerce, and the Department of Justice
under Solicitor General Thacher

' 
which showed that in many in-

stances people owed as many as four or five small loan companies
at a time, so as much as 20 percent of their income was applied to
interest alone, that in many instances the monthly installment for
interest and principal was greater than their monthly income, so if
this continues on for any length of time, their financial strength is
so sapped that if anything happened, such as a pregnancy or divorce
or wage attachment these people need immediate relief.
You talk about employers not firing people, or possibly improving

the exemption laws. That is just a small part of it.
When chapter XIII was originally conceived in 1932, the idea was

that as soon as a person had a sufficient number of bills that rather
than go to the consumer finance industry for purposes of consolidation,
that he should go into the bankruptcy court under chapter XIII.
If, however, unfortunately he did become involved to the extent

that a lot of his income was being applied to interest, that chapter
XIII should be sufficiently broad to see to it that the interest stopped
so that the principal could be repaid.
Mr. WIGGINS. I have just two other questions, sir.
Did I understand your answer to Congressman Poff's question

that it is your practice that if a debtor under chapter XIII in your
judgment willfully is not complying with the plan that he should
be denied discharge?
Mr. PouLos. We do not permit wage earners to use the Federal

court as a shield against creditors. We have an elaborate system to
assure prompt and regular payments. We have a young man who
spends all his time reviewing these cases on a weekly basis and if
he sees a person has not made his weekly payment, immediately a
letter goes out asking why.
Our -procedure is such that a second letter goes out if no payment

icomes n.
The third time, there is a petition to dismiss, and if they don't

show up, those petitions are allowed by default.
If they do show up, we try to find out why he didn't inform us

of his difficulty, his problem.
At that time, if a person is acting in good faith, .we 
Mr. WTooiNs. Does that petition bar a subsequent petition, sir?

85-771 0-67 7
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Mr. PouLos. Not legally. We had one person who filed about five
or six petitions under chapter XIII within a period of 5 years, but I
am not going to tolerate any wage earners abusing the system, so if
they come in once, unless there have been unusual circumstances, I
then rule, after the case may be accepted by creditors that this is not
a feasible proceeding, and the case is dismissed.
I won't confirm it.
Mr. WIGGINS. What if he comes back with a petition for absolute

discharge?
Mr. PouLos. He would be under the 6-year provision.
Mr. WIGGINS. And if he is not?
Mr. PouLos. Then he goes through bankruptcy.
Mr. WIGGINS. Has your practice in Maine required additional staff-

ing in your court to handle all of these works that you testified to?
And if so, do you have any experience on the added cost of administra-
tive expenses?
Mr. PouLos. That is a very good question.
As far as court staff is concerned, the answer is none. As far as the

trustee is concerned, however, some additional staffing has been re-
quired. In addition to the regular three clerks, an assistant has been
retained to supervise the office in his absence ano]. to make sure that the
wage earners are making their payments regularly. Moreover, we have
an unusual situation in Maine where the trustee has had to hire three
or four counsel to assist him in reviews before the district court and
eventually the court of appeals on questions of vast importance in
wage earner proceedings.
Also, in complying with the guidelines and consensus of the Judicial

Conference, certified accountants have been retained to make an un-
qualified certified audit of the trustee's affairs. Lastly, our program
results in additional costs for appraisal of real and personal property
and a court stenographer.
In one way or another, the entire cost for these services is paid by

the wage earners. Around $1 per month per case is deducted from the
periodic payments made by the wage earner to satisfy the terms of
the plan. A great part of the costs, however, are now defrayed from
the interest earned from time deposits of undistributed money. Last
year we earned $9,000 from that source, which was used to finance
some of the pending litigation.

iMr. WIGGINS. Has t been adequate except for the extraordinary fact
of the litigation 
Mr. PouLos. If we do not have expensive litigation, I would say the

trustee needs a staff of five people and no more, and once this litigation
is over, I think we will be able to process these cases very, very simply
at a very low cost of administration.
Mr. WIGGINS. Do you know what your administrative expenses

are 
Mr. PouLos. Chapter XIII?
Mr. WIG-GINS. Yes.
Mr. PouLos. Thirteen percent.
Mr. WIGGINS. How does that compare with other courts, sir?
Mr. PO17LOS. It corresponds to costs of 20 percent existing in other

areas. One reason ours is lower is that I don't pay counsel that much
money. In one area they allow a counsel fee of $200, and there is no
significant increase in chapter XIII cases.
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Mr. WIGGINS. Thank you very much for your testimony.
Mr. JACOBS. Mr. McClory ?
Mr. MCCLORY. Thank you, Mr. Chairman.
I was very favorably impressed by your statement, Judge Poulos,

and also because of the constructive suggestion that you make for the
better operation of chapter XIII.

Also, I can comment on the very good showing, the very favorable
utilization of chapter XIII that you have made in your court and in
the State of Maine.

Earlier testimony before the committee indicated that counsel were
reluctant to utilize chapter XIII because of the complications of the
factors to which you made reference, sir. Also it was charged that
there was a desire for attorneys to get their fee and get out of the case,
and so there was a tendency to recommend and utilize straight
bankruptcy.

Certainly, I think that any condition like that should be overcome
by recommending an appropriate practice that can be followed, such
as the practice that you have adopted of using the services of a trustee
who is knowledgeable with regard to this subject.
I gather that useful legislative changes, or, at least, changes in

court rules or practices could be adopted through the pattern which
is set in the Maine courts.
Mr. Potmos. It may be of interest to you, Congressman, that really;

the legislative history of chapter XIII—as I pointed out, this was
conceived in 1932, and the first use of XIII was in Birmingham, Ala.,
where a judge, practically on the following day of enactment of
section 74, appointed a special referee, Valentine Nesbitt, and he
employed pretty much the principles which I have followed, and it
was unfortunate that the National Bankruptcy Conference when they
were so extensively involved in studying and redrafting the amend-
ments which led to the enactment of the Chandler Act, took the
basic principles of chapter XIII as developed by Referee Nesbitt
and adapted those principles to the terminology and structure of
chapter XI.
I think that was one of the bad mistakes that was made. It com-

plicated this procedure so much that attorneys are reluctant to get
involved in such a technical procedure.
Mr. MCCLORY. Mr. Countryman, I would like to comment on your

statement, as well, and state that as one member of the committee,
I will look forward to receiving the legislative proposals which you say
are forthcoming from you in the next few days. I assume that these
are the recommendations of the National Bankruptcy Conference?
Mr. COUNTRYMAN. They will be, sir yes.
Mr. MCCLORY. I wanted to ask about this: You make reference to

some figures and percentages in your statement that, for instance, the
increase in consumer borrowing has gone up from $8 billion to $94
billion, and that disposable income has increased from $147 billion to
$505 billion. And then you state that this indicates that consumer re-
sources are not keeping pace with consumer credit commitments.
I note the increase in consumer credit is $86 billion, and these con-

sumers have four and a half times as much money as they had at the
time that this period started.
Do you think that it has to increase percentagewise each time?
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Mr. COUNTRYMAN. Well, of course, disposable consumer income goes
to all expenditures after taxes which a consumer has, and it seems
obvious to me that if consumer credit alone is going up 10 times, and
disposable income is going up—I made it slightly over three, but it
may be four and a half 
Mr. MCCLORY. The dollar amount is going up four and a half times,

while the percentage increase is going up this large amount.
Is that dangerous, do you think?
Mr. COUNTRYMAN. It seems to me obvious that there is not a propor-

tionate increase in the amount of money which the consumer has to
pay off the credit.
Actually the interest alone on this consumer credit is now about

$13 billion a year, and it does seem obvious to me that consumers are
committing a much larger proportion of their total disposable income
to repaying consumer credit than they ever did before, and that this
increase is proceeding apace year after year.
I don't offer this as a complete solution. As I said in my statement,

this is a matter that needs much more study.
Mr. MCCLORY. Is there another way to buy these products, or do you

think we should buy fewer automobiles, television sets, and appliances?
Mr. COUNTRYMAN. I think fewer of them should not be bought. It

might not appeal to the sellers.
Mr. MCCLORY. How about the Administration? This is deflationary,

isn't it?
Mr. COUNTRYMAN. They probably won't like it.
I have been told by a number of executive officers of small-loan

companies that one of the most serious problems in bankruptcies is
that other small-loan companies, never the one I am talking to will
continue to loan money to a man after it is perfectly obvious that he
is no longer a good credit risk, and that way he is saddled with such
debt that chapter XIII is not feasible.
If you look At the files of bankruptcy cases such as Referee Poulos

sees everyday 
Mr. MCCLORY. Do you know what the percentage of loss is on these

small-loan companies?
Mr. COUNTRYMAN. Yes, sir; in a general way and close enough

way, I have seen many reports in the Wall Street Journal about what 
theindustry tells itself about its percentage of loss, I have interviewed
many of them and asked them what percentage of their total receiv-
ables, total outstanding loans must be written off as bad debts, and
I have never gotten an estimate of higher than one-half of 1 percent,
and I have gotten many lower than that, down to .2 of 1 percent, so
I don't believe that it is a serious problem for the lending industry
save that they quite understandably hate to lose any, but in terms
of the number of bankrupts we are talking about, and I think we ought
to multiply the number of bankruptcies by four to take account of
their families; it is a serious problem for them.
Mr. MCCLORY. I am afraid the junior representatives would be

very discouraged if the committee were to take action which would
reduce the number of automobiles which are produced by the UAW—
CIO, and appliances, and I want to make this observation in com-
menting on your testimony that we are trying to produce something
that is constructive here, and therefore, I, for one, will welcome the
recommendations from your conference.
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Mr. COUNTRYMAN. Thank you, sir.
Mr. JACOBS. The chair wishes to thank the witness for appearing

and express his own judgment that your testimony has been enhanced
by the clarity of it and therefore I think your testimony has been most
beneficial.
Professor Countryman, there is a bill before Congress now which,

I must confess, is in my other committee, concerning the outlawing of
so-called professional credit advisers.
I wonder if you had an opinion about such legislation and, if so,

sir, whether you would care to share it.
Mr. COUNTRYMAN. These are the debt poolers. Yes, on the whole I

think that is a rather overheroic remedy, Mr. Congressman, which is
inspired by many of the abuses of which some of the professional
debt poolers have been guilty, but I would rather see an attempt to
regulate the abuse than to abolish this type of service, because I be-
lieve most debtors need that sort of service.
In some communities they can get it from community supported

agencies, but in, a very great number of communities they cannot.
I know that a number of States have adopted legislation outlawing

debt pooling entirely or defining it as the practice of law so that no
one but attorneys can do it.
As I say, I think the remedy goes too far, and that a better remedy

would be to regulate against abuse than prevent what seems to me
on the whole to be an essential and desirable service.
Mr. JACOBS. Referee Poulos, would you care to comment on that

point, as to whether, for example, any such professional or so-called
professional service of that kind would be of benefit to your admin-
istration?
Mr. PouLos. I think it would be very much.
I pretty well agree with Professor Countryman on this, but under

no circumstances should this debt pooling operation be exclusive, be-
cause the organization although it can counsel and help people in that
area and possibly avoid their getting into serious financial difficulties
and ending up in bankruptcy court, nevertheless they are not com-
pletely empowered to disallow usury or other things along that line.
Mr. JACOBS. Again, on behalf of the committee, I wish to thank

both of the witnesses.
(The following materials were subsequently submitted for inclusion

in the record by Professor Countryman:)

LAW SCHOOL OF HARVARD UNIVERSITY,
Cambridge, Mass., June 5, 1967.

Mr. BENJAMIN L. ZELENKO,
Counsel, U.S. House of Representatives, Committee on the Judiciary, Rayburn

House Office Building, Washington, D.C.
DEAR BEN: I enclose the proposals of the National Bankruptcy Conference

for amendments to Chapter XIII to which I referred in my testimony of May 25.
You will recall that in my testimony I referred to three substantial changes pro-
posed in Chapter XIII. As is usually the case, some peripheral adjustments are
also necessary. The attached proposals covers both.
The substantial changes are:
(1) New § 647(1), which would authorize the court, where deficiency claims

are presented, to determine the value of security sold and fix the amount of
the deficiency claim on the basis of that valuation or the sale price, whichever is
higher.
(2) New § 647(2) which would authorize the court to limit or disallow un-

conscionable claims. The language of this subsection is taken from § 2-302(1)
of the Uniform Commercial Code.



98 WAGE EARNER PLANS UNDER THE BANKRUPTCY ACT

(3) New § 652(b) (1), authorizing the court to dispense with the consent other-
wise required from any creditor or class of creditors if it finds that the plan
fairly provides for such creditor or class of creditors in view of their comparative
claims upon the debtor's property and future earnings of the debtor. The idea
underlying this subsection is borrowed from §§ 77e and 216(7) of the Bankruptcy
Act.
The peripheral changes are as follows:
(1) Clarification of § 614 as to the court's power to enjoin actions to enforce

claims and to make clear that actions to enforce secured claims which are neither
dealt with by the plan nor excluded as unconscionable shall not be stayed after
a plan is confirmed save on the condition that the debtor thereafter complies
with the terms of the secured debt.
(2) Amendment of § 652a(1) [formerly §652 (1 ) ] to provide for voting by

classes of secured creditors. Since the court might under new § 647 (2) find that
a claim was unconscionable against other creditors, whether or not unconscion-
able against the debtor, the proper way to "avoid any unconscionable result"
under that subsection might be to subordinate the overreaching creditor's claim
to those of other creditors. Hence, it is necessary to provide for classes of un-
secured creditors.
(3) Section 652(b) (2) is merely clarifying—if a secured creditor does not

consent to the plan and the necessity for his consent is not eliminated under
§ 652(b) (1), his claim is not to be dealt with by the plan.
(4) Section 652(c) is thought desirable to make clear that where a secured

claim is dealt with by a plan, but the plan is not fully performed, the secured
claim shall not thereafter be affected by the plan or by any discharge granted the
debtor pursuant to § 661 on a finding that the debtor's failure to perform was
"due to circumstances for which he could not be justly held accountable."
(5) Sections 660 and 661 are amended to make clear that any discharges

granted in Chapter XIII proceedings will cover not only claims dealt with by
the plan but also claims excluded from the plan as unconscionable.
(6) Section 661 is also amended, in conformity with the Supreme Court's opin-

ion in Penny v. Commerce Loan Co., 383 U.S. 392 (1966), to make clear that
while a debtor who fully pays his debts under an extension plan may be dis-
charged under § 660 despite a prior straight bankruptcy discharge in a proceed-
ing initiated within the previous six years, a debtor who has received such a
prior straight bankruptcy discharge and who fails fully to perform under an
extension plan may not be granted a discharge under § 661 on a finding that his
failure to perforth "was due to circumstances for which he could not be justly
held accountable."
(7) Section 666 in its present form provides for disposition of the proceed-

ings if the plan is not accepted by creditors. Since new § 652(b) (1) would au-
thorize the court to dispense with the consent otherwise required in some cir-
cumstances, it is necessary to amend § 666 so that it refers only to a lack of
consent by those creditors whose consent is required under § 652.
In view of my testimony about the relationship between the rise in consumer

credit and the rise in bankruptcy proceedings, and the doubt expressed on this
point by Congressman McClory, I would be grateful if the enclosed clipping from
the Wall Street Journal could be included in the record of the hearing.
If I can be of any further assistance, please do not hesitate to call on me.

Best regards,
VERN COUNTRYMAN,

Professor of Law.

SEC. 614. The court may, in addition to the relief provided by section 11 of this
Act and elsewhere under this chapter, enjoin [or stay] until final decree the
commencement or continuation of suits in any jurisdiction on all claims against
the debtor, including those not dealt with by and those excluded from the plan.[other than suits to enforce liens upon the property of a debtor, and] but thecourt may, only upon notice and for cause shown, enjoin [or stay] untilfinal decree any act or the commencement or continuation of any proceedingto enforce any lien upon the real or personal property of a debtor. Suchinjunction of arvy act or proceeding to enforce a lien not dealt with by theplan and not excluded therefrom pursuant to paragraph (2) of section 647 of
this Act may be continued after confirmation of the plan only upon conditionthat the debtor shall, (1) in such manner and at such time as the court may fix,
make all payments on the secured debt which became due without acceleration

11•••••,
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before confirmation, and (2) comply with the security agreement or applicable

law as to payments becoming due thereafter without acceleration.

SEC. 647. Notwithstanding section 646 of this Act—
(1) where a deficiency claim is proved by any secured creditor who has en-

forced his security by sale of his collateral before or after the filing of the peti-

tion, the court shall, on application by the debtor and after hearing upon notice

to such creditor, determine the fair value of the collateral at the date of sale and

allow the deficiency claim only in the amount by which the indebtedness with

interest and costs exceeds the fair value of the collateral or the sale price, which-

ever is higher; and
(2) on application by the debtor and after hearing upon notice to the creditor

concerned, the court may determine that a claim, secured or unsecured, is uncon-

scionable or contains unconscionable terms, and may disallow such claim and

order it excluded from the plan, or allow the claim without the unconscionable

terms, or so limit the claim as to avoid any unconscionable result.
SEC. 652. a. If a plan has not been so accepted, an application for the confirma-

tion of the plan may be filed with the court within such time as the court shall

have fixed in the notice of such meeting, or at or after such meeting and after,

but not' before—
(1) it has been accepted in writing by each secured creditor whose claim is

dealt with by the plan and, (a) if unsecured creditors are [affected] dealt with

generally by the plan, by a majority in number and amount of all such creditors

whose claims [have been] are proved and allowed before the conclusion of the

meeting [which number shall represent a majority in amount of such claims,

and], or (b) if unsecured creditors or classes of such creditors are dealt with

separately by the plan, by each such creditor separately dealt with, or by a ma-

jority in number and amount of each class of such creditors separately dealt

with, whose claims are proved and allowed before the conclusion of the meeting.

[by the secured creditors whose claims are dealt with by the plan] ; and

(2) the debtor has made the deposit of moneys required of him under this

chapter and under the plan.
b. Notwithstanding paragraph (1) of subdivision a of this section—
(1) the court may confirm the plan without the acceptance of any creditor

or class of creditors if it finds that the plan adequately provides for the realiza-

tion by such creditor or class of creditors of the value of its claim or claims

against the property and future earnings of the debtor and provides for equal

treatment for each creditor of the same class; but
(2) if a secured creditor does not accept the plan and the court does not make

a finding pursuant to paragraph (1) of this subdivision that the plan adequately

provides for the realization of the value of this claim, the provisions of the plan

dealing with his rights shall be excluded from the plan and he shall not be

deemed to be affected thereby.
c. If the debtor defaults in any of the terms of a plan which deals with secured

debt, or if such plan terminates by reason of the happening of a condition speci-

fied in the plan, the rights of any secured creditor in his collateral shall not

thereafter be affected by the plan or by any discharge granted in the proceeding

pursuant to section 661 of this Act.
SEC. 660. Upon compliance by the debtor with the provisions of the plan and

upon completion of all payments to be made thereunder, the court shall enter an
order discharging the debtor from all his debts and liabilities provided for by the

plan or excluded from the plan pursuant to section 647 of this Act, but excluding

from the order of discharge such debts as are not dischargeable under section 17

of this Act held by creditors who have not accepted the plan.
SEC. 661. If at the expiration of three years after the confirmation of a plan the

debtor has not Completed his payments thereunder, the court may nevertheless,

upon the application of the debtor and after hearing upon notice, if satisfied that

the failure of the debtor to complete his payments was due to circumstances for

which he could not be justly held accountable, enter an order discharging the

debtor from all his debts and liabilities provided for by the plan or excluded
from the plan pursuant to section 647 of this Act, but excluding from the order

of discharge such debts as are not dischargeable under section 17 of this Act held

by creditors who have not accepted the plan. The Court shall nevertheless not

order a discharge under this section if clause (5) of subdivision c of section 14 of

this Act would have barred a discharge in a bankruptcy proceeding initiated on

the date of the petition filed under this chapter.
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SEC. 666. If the statement of the executory contracts and the schedules andstatement of affairs, as provided by [paragraph (1)] subdivision a Of section624 of this Act, are not duly filed, or if a plan is not proposed at the meet-ing of creditors or within such further time as the court may fix, or ifthe plan is withdrawn or abandoned prior to its acceptance, or if the planis not accepted by those creditors whose acceptance is required under section652 of this Act at the meeting of creditors or within such further time as thecourt may fix, or if the deposit required under this chapter and under the planis not made or the application for confirmation is not filed within the time fixedby the court, or if confirmation of the plan is refused, or if after confirmation [,]a debtor defaults in any of the terms of the plan, or if the plan terminates byreason of the happening of a condition specified in the plan, the court shall— . . .

LAW SCHOOL OF HARVARD UNIVERSITY,
Cambridge, Mass., July 19, 1967.Hon. BYRON G. ROGERS,

U.S. House of Representatives,
Washington, D.C.
DEAR REPRESENTATIVE ROGERS : During my testimony on behnif of the NationalBankruptcy Conference in opposition to H.R. 1507 and 5771 before your sub-committee on May 25, I suggested that the nearly twentyfold increase in consumerbankruptcies from 1946 to 1966 (from 8,500 to almost 176,000) was apparentlyclosely related to the following developments during the same twenty-one yearperiod, as reported by the Federal Reserve Board:
(1) Consumer credit, exclusive of home mortgages, has undergone a morethan tenfold increase (from $8.38 billions to $94.8 billions).(2) Home mortgages have undergone a corresponding increase (from $23billiOns to $225.4 billions).
(3) Disposable personal income after taxes has only more than trebled (from$147 billions to $505.3 billions).
From this I concluded that consumer resources have not kept pace with con-sumer credit commitments.
ShOrtly after the hearings closed, I read an account in the May 31 Wall StreetJournal of a study of the relation of family debt service to family income made byMr. John A. Gorman, Associate Chief, National Income Division, U.S. Departmentof Commerce, which demonstrated that the average debt service obligations hadgone from 11% of average family income in 1949 to 22% in 1966. I sent the WallStreet Journal article to Mr. Zelenko, with the request that it be included in therecord of the hearing.
Since that time I have been in touch with Mr. Gorman for more completedata, which he has kindly supplied with the advice that his data has also beenrevised since publication in the Journal to take account cot revisions in nationalincome accounts.
From the data supplied to me by Mr. Gorman for the years 1949 through 1966,and from my own calculations for the years 1946 through 1948, I have compiledthe enclosed two-page Table. That Table demonstrates that, although the totaldisposable personal income after taxes has more than trebled during the pasttwenty-one years, the percentage of family income committed to consumer debtservice has also more than trebled—from 6% to 22%. I would be most grateful ifthis Table could also be included in the recOrd of the hearings.It seems obvious, Mr. Chairman, that while consumer bankruptcies have grownapace, so have consumer credit commitments. I find these facts difficult toreconcile with the argument that the increase in consumer bankruptcies con-stitutes a grave threat to the foundations of consumer credit. At the hearings, inresponse to an inquiry, I hazarded an estimate that bad debt losses on consumercredit do not amount to 1/2 of 1%. I would be surprised if the supporters of H.R.1057 and H.R. 5771—essentially, the extenders of consumer credit—could proveme wrong.
At this point, I say that they have not made their case. And they should berequired to make it before we abandon our long-standing policy of relief and re-habilitation for honest debtors and substitute for it a three-year period of in-voluntary bondage.
Thank you for your consideration.

Sincerely,

VERN COUNTRYMAN,
Professor of Law.
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FAMILY DEBT SERVICE AND INCOME

[In millions of dollars]

Debt service

Debt retirement Interest

TotalConsumer credit Home mortgages Consumer credit Home mortgages

1946 6,582 1,788 602 1,219 10,191
1947 9,878 2,163 965 1,385 14, 391
1948 12,748 2,606 1,372 1,606 18,332
1949 14,829 3,042 1,694 1,798 21,363
1950 17, 552 3,378 2,199 2,073 25, 202
1951 22,005 4,227 2,443 2,448 31,123
1952 24, 260 4,697 2,820 2,779 34, 556
1953 26,491 5,097 3,552 3,106 38,246
1954 28,911 5,361 3,786 3,590 41,648
1955 31,754 5,790 4,388 4,150 46,082
1956 34,807 6,712 5,062 4,774 51,355
1957 37, 438 7,520 5,449 5,447 55, 854
1958 37,901 8,159 5,553 6,102 57,715
1959 40,076 8,700 6,053 6,934 61,763
1960 43, 129 9,207 6,844 7,893 67, 073
1961 44,728 10,111 7,055 8,900 70,794
1962 47,397 11,113 7,557 9,956 76,023
1963 51,622 12,300 8,415 11,132 83,469
1964 57,188 13,400 9,447 12,383 92,418
1965 63,185 14,300 10,607 13,826 101,918
1966 68,167 15,300 11,921 15,170 110,558

FAMILY DEBT SERVICE AND INCOME

Number of
families I

Average family
income

 Averagescdeebt Debt service as
percent of income

1946 43, 300, 000 $3,696 $235 6
1947 44, 700, 000 3,799 321 8
1948 46, 300, 000 4,085 396 10
1949 47, 800, 000 3,945 447 11
1950 48, 900, 000 4,232 515 12
1951 49, 500, 000 4,577 629 14
1952 50, 200, 000 4,747 688 15
1953 50, 500, 000 5,001 757 15
1954 51, 200, 000 5,028 813 16
1955 52, 200, 000 5,275 883 17
1956 52, 800, 000 5,553 973 18
1957 53, 600, 000 5,756 1,042 18
1958 54, 600, 000 5,839 1,057 18
1959 55, 300, 000 6,100 1,117 18
1960---------------------- ----- 56,100,000 100, 000 6,240 1,196 19
1961W  57, 300, 000 6,360 1,235 19
1962 57, 900, 000 6,654 1,313 20
1963 58, 400, 000 6,930 1,430 21
1964 59, 500, 000 7,325 1,553 21
1965 60, 300, 000 7,780 1,690 22
1966 60, 900, 000 8,300 1,833 22

I Includes unattached individuals.

[From the Wall 'Street Journal, May 31, 19671

WORRY OVER DEBT-PAYMENTS ON BORROWING EAT UP A GROWING PART OF
CONSUMERS' INCOME-SOME ANALYSTS FEAR TREND COULD DAMPEN BUSI-
NESS; LOAN DELINQUENCIES RISE

(By Alfred L. Malabre, Jr.)

WHO HOLDS ALL THE SAVINGS?

NEW YORK.-"A high level of consumer debt usually causes no difficulty if
business is expanding. The trouble begins when you have a recession."
A senior economist at the nonprofit National Bureau of Economic Research

here made this comment almost three years ago. At the time, the overall debt
burden of American consumers was expanding rapidly, giving rise to fears that
such borrowing was getting out of hand. The economy, however, also was expand-
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ing rapidly then, and so most business analysis expressed little immediate concern
about the debt situation.
But times change. Today's economy no longer expands rapidly. The latest figures

indicate, in fact, that the long business expansion well may have ended last year.
Gross national product, the nation's total output of goods and services, declined
slightly in the first quarter, after eliminating "growth" due to higher prices.
Moreover, economists generally detect no evidence of any economic revival in the
current quarter.
In this new environment, is the relatively high level of consumer debt becom-

ing an economic handicap that could aggravate any recession?

A DAMPENING INFLUENCE

An increasing number of economists in and out of Government believe so.
These analysts fear that consumer debt in coming months may exert a dampen-
ing influence on economic activity. They anticipate a time in the months ahead
when consumer incomes may no longer be rising so rapidly, if at all. And they
conclude that consumers, in such circumstances, may have considerable trouble
paying off their debts and may be highly reluctant to contract new ones, or even
to spend their cash.
For example, Avram Kisselgoff, chief economist for Allied Chemical Corp., feels

there is "no doubt that the role of consumer debt will be increasingly to restrain
economic growth" as the year goes on. Mr. Kisselgoff expects that sales of such
durable goods as autos and appliances will be particularly hurt by the debt load.
Traditionally, the economist explains, families burdened by heavy debt payments
tend to cut back first on purchases of goods that may not be urgently needed, such
as a new car or a new television set.
How much of a burden has consumer debt become?
A recent unpublished study by John Gorman, a Commerce Department econom-

ist, suggests that debt is an ever-increasing burden for Americans. The trend is
traced in the table below. The figures, based on Mr. Gorman's study, show the por-
tion of consumers' after-tax income being taken up bk interest charges and re-
payments on mortgages and instalment loans. Pre-World War II figures for this
debt "servicing" are not available.

Average family
income

Average debt
service

Debt service as
percent of
income

1966 $8,300 $1,833 22.0
1965 7,780 1,690 21.7
1964 7,325 1,553 21.2
1961 6,220 1,223 19.6
1958 5,670 1,044 18.4
1955 5,090 870 17.0
1952 4, :,70 679 14.8
1949 3,860 441 11.4

Mr. Gorman estimates that "well over 75%" of last year's debt service figure
represents payments on debt contracted in previous years. This situation, the
economist says, helps explain •the continuing rise of the debt service level
through last year's tight money period, in which loans generally were harder to
obtain. Mr. Gorman expects that the debt service figure will continue to increase
through 1967, 'both in absolute terms and as a percentage of family income. But
he guesses that the dollar increase will be smaller than in recent years.
There already is evidence that consumers are becoming more cautious about

debt. In March, the latest month available, consumer installment credit out-
standing climbed at an annual rate of less than $3.2 billion, after adjustment
for seasonal factors. This gain was down sharply from an annual rate of in-
crease of nearly $8 billion in March 1966. Some economists predict, moreover.
that total credit outstanding will actually begin to decline later this year. The
last time such a decline occurred was in early 1961, near the bottom of the 1960-
61 recession.
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REFINANCING HOMES

Another indication of consumer reluctance to take on new debt, some analysts

say, is an apparent decline in the number of Americans resorting to mortgaging

their homes to finance purchases of non-housing items. Through the early years

of this decade, home mortgage borrowing climbed sharply while actual spend-

ing for new homes changed little from year to year. This trend suggested to econ-

omists that increasingly consumers were refinancing their homes to get funds

for purchases of everything from autos to pleasure boats. Recently, however,

the trend of mortgage borrowing has closely followed the trend of new-home

spending, analysts note.
Many economists caution that any leveling off or decline in consumers' in-

come could cause debt service, as a percentage of family income, to balloon in
coming months—however hesitant consumers may become to take on new debt.
As an economist at New York's First National City Bank observes: "Many con-

sumers are locked in by their previous borrowing, whatever happens to their

earnings this year."
To be sure, consumer income continues to rise. In April, the income level

reached a record annual rate of $614.1 billion, seasonally adjusted. However,

the March-to-April rate, increase of $1.4 billion was the smallest month-to-month

gain in more than a year. Between February and March, the income level
climbed more than twice as much as in the latest period.
At the same time, some economists note, there are growing signs that con-

sumers are running into more trouble trying to keep up with their loan repay-
ment schedules,. A survey by the American Bankers Association shows that
consumers were 30 days or more behind in payments on 1.75% of instalment
bank loans outstanding at the end of April. This was the highest April "de-
linquency rate" since 1961, near the low point of the 1960-61 recession. The
rate in April 1966 was 1.64%. An officer at Chase Manhattan Bank here com-
ments: "Consumers obviously are pretty well loaned up."
The consumer debt situation would be much more of a problem if the un-

employment rate were not so low. At 3.7% of the labor force in mid-April, U.S.
joblessness has been holding at an unusually low level, most analysts agree. In
the early 1960s, the rate remained above the 5% level. If joblessness should
begin to climb in coming months, as some economists fear may happen, con-
sumer debt problems would rapidly worsen.
"The low unemployment rate has tended to keep consumer debt from be-

coming a much bigger problem," remarks Alan Greenspan, president of Town-
send-Greenspan & Co., a New York-based business consultant.
The unemployment situation, some analysts say, will depend to a great extent

on what happens in the Vietnam war. These analysts contend that unemploy-
ment would probably be starting to climb now if the war weren't going on.
They argue that expanding Government spending on the war is keeping U.S.
economic activity at an artificially high level.

Allied Chemical's Mr. Kisselgoff comments: "If we didn't have such enormous
spending for Vietnam, we would have a full-fledged recession on our hands
right now." It should be added, of course, that most economists are convinced
that in the long run the economic benefits of peace in Vietnam would far out-
weigh any short-term problems caused by a curtailment of military spending.
Some economists who are relatively unconcerned about the rise of consumer

debt note that consumer savings also have climbed substantially in recent
months. In the first quarter of this year, consumers' savings amounted to 6.5%
of consumers' after-tax income, considerably higher than the 5.9% rate in the
previous three months.
Other analysts, however, contend that the people who hold most of the sav-

ings are not the same individuals who are in debt. Statistics that would con-
firm this theory are sketchy, but a study by the Survey Research Center of the
University of Michigan suggests that savings in the U.S. indeed are highly
concentrated. Half the nation's 60 million families have less than $1,000 in
savings, even including stocks and bonds, the center found in a survey conducted
late last year. And only 16% of U.S. families have more than $10,000 in such
savings.
"Most of the persons in debt have little savings," concludes George Katona,

head of the center. "Savings in this country continue to be highly concentrated."
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The next witness is Mr. Andrew J. Biemiller, director of the de-
partment of legislation for the AFL-CIO, and the witnesses who are
here on behalf of Mr. Biemiller, will you identify yourselves?
Mr. DOHERTY. First of all, I am James F. Doherty, and on behalf

of Mr. Biemiller, I would like to apologize for his inability to be
here, but he is involved with the pending railroad dispute.
MT. JACOBS. We take notice of that.
Mr. DOHERTY. I am accompanied here by Miss Anne Draper, who

is an economist with the AFL-CIO, and Miss Evelyn Dubrow, who
is the chairman of the AFL-CIO consumers committee and also a
legislative representative with the International Ladies Garments
Workers Union.

STATEMENT OF JAMES F. DOHERTY, LEGISLATIVE REPRESENTA-
TIVE, AFL-CIO, ACCOMPANIED BY ANNE DRAPER, ECONOMIST,
AFL-CIO, AND EVELYN DUBROW, LEGISLATIVE REPRESENTA-
TIVE, ILGWU AND AFL-CIO CONSUMERS COMMITTEE

Mr. DOHERTY. Mr. Chairman, my name is James F. Doherty. I am
appearing today in opposition to H.R. 1057, a bill to amend the Bank-
ruptcy Act with respect to the use of chapter XIII.
Mr. Chairman, this bill would foreclose a wage earner from ob-

taining the benefit of a discharge in bankruptcy unless he can prove
that he is unable to make a chapter XIII arrangement to pay his
debts out of future earnings.

Since we in the AFL-CIO represent 13.5 million wage earners and
their families, we feel it our duty to inform the Congress of our
strong feelings about the bill. Our responsibility is emphasized by
1963 Northwestern National Life Insurance survey, which shows that
the typical bankrupt grosses between $4,000 and $6,000 a year. In
short, the typical bankrupt is a worker.
Our obligations rest in three main categories. The bill contrary to

the principles of our bankruptcy laws, precludes an honest debtor
from a discharge of the burdens of his debt. The bill discriminates
against a wage earner, denying him privileges which are left avail-
able to all other debtors including corporations.

Lastly, the bill does not cure the economic evil of supereasy credit,
the dominant cause of wage earner bankruptcy, but encourages easier
credit still by placing another collection weapon in the hands of the
already too-heavily armed creditor.
The bill prevents an affected wage earner from exercising his

rights to a discharge of his debts.
According to one leading authority, the bankruptcy law of the

United States has for its fundamental object, "the securing of posses-
sion of an insolvent's assets and the procuring of their equitable divi-
sion among creditors, preventing and avoiding attempts of one credi-
tor to obtain unfair advantage over other creditors therein; and sec-
ond, the liberation of worthy debtors from the burden of unpaid
debts."
The idea of "liberation of worthy debtors from the burden of un-

paid debts" as an essential purpose of bankruptcy is ingrained in
our law. It operates, as the Supreme Court said in a 1918 decision
"to aid the unfortunate debtor by giving him a fresh start in life."
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The Court went on to note that "(Its) decisions lay a great stress
on this feature of the law."
H.R. 1057 would deny to this single underprivileged overburdened

class of debtors—the wage earners their right to one fundamental
purpose of the act.
H.R. 1057 says to the wage earner, "If you can pay your debts from

your future earnings you shall not be discharged in bankruptcy." To
so preclude the worker from his right, while preserving it inviolate
to the fictitious corporation, the proprietor, the partner, the farmer,
the professional man, would cast our bankruptcy law almost back to
its origin—the debtors prison.
Mr. Chairman, we believe that men have a moral obligation to pay

their debts. But our law recognizes that this obligation cannot always
be met because of other considerations and that in due time the legal
obligation may diminish. That is why, Mr. Chairman, our law does
not require dire insolvency as a, condition of bankruptcy. The petition
needs only to allege that the debtor has debts he cannot pay.
Of course, there are abuses. There have no doubt been cases brought

before the committee of persons with irresponsible debts and a clear
and unfettered ability to pay them from future earnings. But it is
repugnant to the AFL-CIO and our system of law itself that the
abuse of a right by some should result in the denial of the right to all.
The coercive feature of the proposed legislation raises a serious is-

sue of an individual's right to privacy, not present so long as a chapter
XIII plan is purely voluntarily. The court not only protects the wage

earner against harassment but equally important it assumes com-
plete management of the wage earner's personal financial affairs.
The debtor and his family, in effect, become a ward of the court.

If such an arrangement is coercive rather than vountary, the debtor
is reduced to the status of a minor or mental incompetent without
adjudication as such. We suggest that this raises serious questions of
personal liberties and rights.
I have already touched upon the discriminatory aspect of H.R.

1057. Briefly, the bill applies only to wage earners. They are denied
straight bankruptcy on failure of a burden to show inability to com-
ply with a chapter XIII arrangement.
But the fictitious corporate and non-wage-earner debtors may avail

themselves of straight bankruptcy without obligation to the appro-
priate chapter and arrangement. Were not the responsible officers of
the corporation or the nonwage earner just as liable for the detriment
of the creditors?
I hasten to assure the committee that we do not challenge their

rights under the system. We simply want to preserve the status for
the wage earner.
This gross discrimination becomes more stark when the situation

is looked at in another light. Under a chapter XI or chapter XIII
arrangement a debtor may abandon the whole deal and revert back
to straight bankruptcy on any fraudless motive as he should be able
to. But we wonder, Doesn't H.R. 1057 forbid this since it virtually
precludes straight bankruptcy in the first place? We think it does.
I want to emphasize that our opposition to H.R. 1057 should not be

construed as opposition to chapter XIII itself. The whole thrust of
chapter XIII is to give the able and conscientious debtor the volun-
tary means to pay his just debts.
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Indeed, our 28,000 debtors opted chapter XIII in fiscal 1966 and
based on present unofficial estimates some 32,000 will do so in fiscal
1967.
We insist, however, that chapter XIII be kept purely optional lest

it become, as is proposed, perverted from a protective and rehabili-
tative mechanism to relieve debtors into a 'coercive collection method
to relieve creditors.

Finally, we suggest that H.R. 1057 takes a narrow and inhumane
approach, primarily in behalf of creditors rather than debtors, to the
whole problem of excessive use of credit and ensuing wage earner
bankruptcies. The AFL—CIO has long been concerned with abuses
in credit and wage garnishment legislation of which rising bank-
ruptcy filings are symptomatic.
We have asked that, the Congress enact a truth-in-lending bill to

compel the full disclosure of actual costs of consumer credit in terms
of dollars and cents and in terms of the often shocking rates of true
annual interest. We have called attention to abusive wage garnishment
statutes and other credit abuses. In 1959, for example, the convention
resolution on consumer protection included the following statement:
We recommend to state legislatures that they extend and improve laws regu-

lating operations of small loan companies and the terms of retail installment
sales. We urge the further establishment and improvement of laws protecting
workers against onerous terms of wage garnishment in payment of debts and
that effective means be found to curb the operations of unscrupulous merchants
seeking to possess themselves of workers' paychecks by deceptive extension of
credit.

Garnishment laws and wage assignment laws in particular are an
invitation to the irresponsible extension of credit. The creditor who
knows he can collect through wage attachment proceedings cares little
whether the debtor is a good credit risk or not.
Where garnishment laws are hush, a worker may be driven directly

into bankruptcy to escape garnishment, and more especially where the
worker is threatened frequently, with the loss of his job on account of a
garnishment. Or he may desperately attempt to stave off bankruptcy
by contracting further debts from loan companies or debt pool ers, thus
compounding his financial distress.
In a November 1966 pamphlet entitled, "Garnishment and Debt

Pooling in Relation to Consumer Indebtedness," the U.S. Department
of Labor, Bureau of Labor Standards called attention to the high ratio
of wage earner bankruptcies in those States which have harsh garnish-
ment laws.
For example, in 1965, in California where garnishment is obtained

easily there were 25,580 personal bankruptcies while in Pennsylvania,
with no garnishment there were only 512.
I have attached a more detailed excerpt from this study as

appendix A.
The obvious conclusion is that easy credit exists where protected and

encouraged by garnishment statutes and garnishment drives wage
earners to bankruptcy.
Most writers and even some proponents for this bill will agree that

garnishment is a key factor in personal bankruptcy.
Workers who become overextended on credit under the threat of

having all or nearly all of their wages garnished, and, in some cases
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are threatened with their jobs, will naturally choose the out that the
law from time immemorial provides: the bankruptcy route.
We suggest that H.R. 1057, far from ameliorating the problem of

overextension of credit, will contribute to further abuses by giving
creditors a more ceiltain guarantee of repayment of debt through
coercive use of chapter XIII debt repayment plans.
The bill is not a cure,, but only a liniment for the serious situation

underlying the tremendous rise in wage-earner bankruptcies in recent
years. Far more fundamental reform is needed in the array of credi-
tors' weapons against borrowers in the form of harsh garnishment
laws, cognovit notes, deficiency judgments, and the like.
In February 1967, the executive council of the AFL—CIO called

upon the Congress to "undertake or authorize a comprehensive study
of consumer credit laws and practices."
One such study, directed toward wage garnishment laws, is already

underway, by order of President Johnson. The President, in his
message to the Congress on urban and rural poverty, made the follow-
ing announcement.
Hundreds of workers among the poor lose their jobs or most of their wages

each year as a result of garnishment proceedings. In many cases, wages are
garnished by unscrupulous merchants and lenders whose practices trap the
unwitting workers.
I am directing the Attorney General, in consultation with the Secretary of

Labor and the Director of the Office of Economic Opportunity, to make a com-
prehensive study of the problems of wage garnishment and to recommend the
steps that should be taken to protect the hard-earned wages and the jobs of these
who need the income most.

We respectfully urge the committee withhold its approval of H.R.
1057.
Thank you, Mr. Chairman.
Mr. JAcoBs. Thank you very much, Mr. Doherty.
Without objection the appendix of your statement will be included

in the record.
(The document referred to follows:)

APPENDIX A

WAGE GARNISHMENT

Wage garnishment is a collection method used by creditors to force payments
on an employee's debts by requiring the employer to deduct payments from

the employee's earnings before he receives his paycheck. Garnishment is a
dangerous prospect for the wage earner because it reduces his available in-
come for other day-to-day expenses, and because of the possibility he may lose
his job, due to the employer's imwilling-ness to become involved in the garnish-
ment process. (New York this year became the first State to prohibit discharg-
ing an employee solely because his pay is garnished.)
Garnishment laws include some protection for the debtor by exempting a

portion of his earnings from the garnishment proceedings, to enable him to
corutinue to support himself and his family. The portion of wages that may be
garnished is limited to some extent in 48 States, the District of Columbia, and
Puerto Rico; in a few of these States it is very strictly limited. Wages are not
subject to garnishment in Texas and Pennsylvania.
The exemptions, and the circumstances under which they may be claimed,

vary greatly from State to State. Some jurisdictions exempt a percentage of the
worker's earnings, while others exempt a specified amount. Sometimes the exemp-
tion is allowed only to a head of a family or only to residents of the particular

State. Under some laws, it is still possible to garnish a worker's wages for two or
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more debts at the same time. Thus some States give more protection to a debtor
than others. For instance, the California law exempts 50 percent of the worker's
wages in all cases, and up to 100 percent if necessary for the use of the debtor's
family, except for debts for necessaries. In actual fact, however, a very small
minority of those garnished obtain an exemption of over 50 percent due to the
complexities of the law. In Maine the exemption is $30 for the preceding month.
On the other hand, Hawaii exempts from garnishment 95 percent of the first $100
per month, 90 percent of the next $100, and 80 percent of the balance.
Sometimes the debtor must specifically claim the exemption himself or must

prove to the court that the family needs his earnings. The person living in pov-
erty and ignorance is not likelylto be aware of his rights, and in some cases his
entire paycheck may be garnished.
There seems to be a direct connection between the number of garnishments

and the number of personal bankruptcies. Studies have shown that States which
have harsh garnisment laws and poor credit regulation have the highest number
of personal bankruptcies proportionate to their population. States with less harsh
laws, such as New York which exempts 90 percent of the debtor's pay, have a
much lower rate of personal bankruptcies than do States with inadequate ex-
emption provisions.
In 1965 the number of personal bankruptcies filed in Federal courts increased

for the 13th straight year. Over 180,000 bankruptcies were filed, of which 163,400
(over 90 percent) were personal or "consumer" bankruptcies. A survey of refer-
ees in bankruptcy, conducted early in 1965 by the Administrative Office of the
United States Courts, stated "The harsh garnishment laws of California, Min-
nesota, Ohio, Tennessee, Virginia, and Michigan were given as a major cause of
insolvency. Loose credit was frequently blamed. Grasping practices, harsh collec-
tion laws, inadequate exemptions, unregulated finance charges on retail credit
sales and unrealistic deficiency claim judgments were blaimed along with reck-
less buying and cognovit notes."1 The report indicated that when a collection
agency goes after a debtor's wages, facing his employer's policy of nongarnisb-
ment, he files bankruptcy in order to save his job. Other States also cited as
"bankruptcy capitals" are Alabama, Colorado, and Oregon.
In the States mentioned above, the following number of voluntary bankrupt-

cies were filed by employees in 1965:

Alabama  9,522 Ohio    14,850
California   25, 580 Oregon  3,080
Colorado    3,203 Tennessee   8,602
Michigan   5,877 Virginia  4,049
Minnesota,   2, 567

These figures can be compared with the number of employee voluntary bank-
ruptcies in States that prohibit or strictly limit garnishment of wages:
South Carolina  76 Alaska    140
South Dakota  507 Florida  144
Texas   512 Pennsylvania   329
A law allowing only limited garnishment would be a deterrent to easy credit,

because the businessman would be less inclined to use the courts as his collec-
tion agency, as is often the case now.

Mr. JACOBS. Mr. Poff ?
Mr. Pon'. Thank you, Mr. Chairman. It might be impossible for

the witness to speak for Mr. Biemiller. If so, he will simply say so,
and I will not press the question.
My concern is to know how he would feel about the amendment

which has been discussed in the hearings concerning the broadening
of the concept of the wage earner to include all those entitled to bene-
fits under the Bankruptcy Act, except commercial corporations.
Can you respond to that, sir?

1 A cognovit note, or confession of judgment, is a prior written admission of liability fora debt given by a debtor as security for the debt. Its effect is to simplify later legal pro-
cedures for the creditor to collect on the debt and, conversely, to make more difficult the
debtors's efforts to contest it.
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Mr. DOHERTY. Yes; we discussed that, and first of all, we haven't
seen the 'amendment. Secondly, for it to become effective would in-
volve revision of the whole bankruptcy code, because there are ex-
emptions for the different types of nonwage earners.

Thirdly, we think the discrimination in favor of a corporation and
its right to a free and untrammeled discharge of its debts will still
exist, and this is where we object to your bill.
Mr. POFF. Would you object if the corporations would be included?
Mr. DOHERTY. If the corporations were included, we would cer-

tainly discuss it.
Mr. POFF. It is a hypothetical question, because we do not yet have

firm language, and I realize that the specific language would not be
an obstacle to your position on the concept.
Mr. Chairman, we have other witnesses today. I am not going to

pursue the questioning further. Thank you.
Mr. JACOBS. Mr. Wiggins?
Mr. WIGGINS. I want to say that I do agree with you and the posi-

tion of the AFL—CIO that one of the great reasons for these bank-
ruptcies is the current status of our laws with respect to garnishment
of wages, and I wish you some success in the State legislatures in
getting this problem corrected, sir.
I only want to make an observation, and that is that throughout

your statement you referred to irresponsible lenders and sellers—
referring to them rather harshly. I think you would agree that the
responsibility here, at least in part, falls upon the purchaser as well.
While I understand that your interest is in representing them, and
you have done a good job in doing so, I do want to comment that we
have a good many irresponsible buyers in the United States, many of
whom doubtless belong to your union. They have their fair share of
responsibility.
Thank you.
Mr. DOHERTY. If I may make one comment, Mr. Chairman.
Perhaps we are harsh in our comments on supereasy credit. We are

not against credit. We would like to see some sort of caveat emptor
provided to the creditor, too. This is our objection to this bill.
Mr. WIGGINS. Thank you.
Mr. MCCLORY. I concur with you that your actions would relate to

any unconscionable conduct of any lenders of money, but I am won-
dering whether your attack and your campaign against unfair prac-
tices on their part should be carried on through the bankruptcy laws.

Don't you think that should be a direct campaign?
Mr. DOIIERTY. Well, we view this bill, this proposal of Congressman

Poff's, as an impediment to our attack, and that is the reason we are
here today.
Mr. MCCLORY. Insofar as enjoining garnishment, or forestalling

garnishment is concerned, it can be accomplished under a chapter
XIII proceeding just as well as it can under a straight bankruptcy
proceeding; can it not?
Mr. DOHERTY. Yes, sir; it can. But we object to the compulsory

nature of it as it would be if this bill became law.
Mr. MCCLORY. One of the problems of straight bankruptcy is that

these unwise borrowers or purchasers of property on installment

85-771 0-67 8
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terms are forestalled from discharge from bankruptcy for a period of
6 years after they have utilized it once, so that they are completely
defenseless then, aren't they, under the bankruptcy law?
Mr. DOHERTY. They are completely defenseless in that they are at

the mercy of their creditors?
Mr. MCCLORY. Yes. They can't utilize the bankruptcy law again for

6 years if they get a discharge from bankruptcy.
Mr. DOHERTY. This is true. I understand they can file a petition for a

chapter XIII arrangement, and secondly, as far as the unwise and
irresponsible purchaser is concerned, then it suffers the detri-
ment 
Mr. MCCLORY. If instead of utilizing chapter XIII, which this bill,

H.R. 1057, would encourage, we continue the present practice of
utilizing straight bankruptcy in most of the cases, because I understand
there are only 28,000 chapter XIII cases out of 192,000 employee cases,
that except for those 28,000 persons, employees have denied themselves
the right to a discharge from bankruptcy for a period of 6 years.
Mr. DOHERTY. First of all, Congressman, we don't think it encour-

ages the use of chapter XIII so much as it compels it.
Secondly, there is a right involved here, and this is the right of a

debtor to be relieved of his debt. We give these rights to the bad busi-
nessman or irresponsible businessman. Why shouldn't the wage earner
have it? This is what Congress did when it enacted the Chandler Act.
Mr. MCCLORY. As I understand it, at the hearing which the referee

would have, there would be a determination made as to whether or not
the person would be able to pay his debts from his income, and there
wouldn't be any requirement that he pay obligations that he wasn't able
to pay.
Mr. DOHERTY. You are saying to the debtor, "You have a burden of

showing us that you cannot pay your debts out of future earnings.
We feel that in our judgment—not your judgment—in our judgment,
if you can pay, we are going to force you into chapter XIII, or leave
you at the mercy of your creditors."
This is what we object to. Wage earner debtors have a right to dis-

charge as well as any other class of debtors.
Mr. MCCLORY. Of course, we subscribe to a court system, and we sup-

port the principle of having our case submitted to acourt for adjudica-
tion, wherein a person has the opportunity for a hearing.
It seems to me that it is a very fair and constitutional arrangement.
Mr. DOHERTY. I wonder whether or not it is. I talked to a referee

on the phone from New York the other day and I was asking him about
this bill. And he said he had been talking to several judges on the
court of appeals in New York and he does have some constitutional
reservations about this.
Secondly, by using these legalistic arguments, I think you are

getting away from what is the Bankruptcy Act. The Bankruptcy Act
is a social institution. It is supposed to have social utility.
One purpose is to give the debtor, even if he can pay debts out of

future earnings 
Mr. MCCLORY. It doesn't give an absolute right to discharge, because

for a 6-year period after that, there is no right to a subsequent dis-
charge under the Bankruptcy Act at all.
That is an unconstitutional position we have placed the debtor in,

because he has not been given an opportunity by the court to determine
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whether or not he wanted to, or whether he could, pay his debts under
his future income.
Mr. DOHERTY. He has a right to an absolute discharge once every 6

years as much as anybody else. If this is what Congress intended in
enacting the bankruptcy laws, we don't quarrel with that, and he
still has the right to file a petition

' 
as I understand it from the

previous testimony, to go into chapter XIII during that 6-year period,
isn't that right?
Mr. MCCLORY. During the 6-year period he could file a chapter XIII

proceeding?
Mr. DOHERTY. This is my understanding.
Mr. MCCLORY. He wouldn't have any alternative during that 6-year

period.
Mr. DOHERTY. No, but every 6 years he gets this break that Congress

has given him, and to every other debtor.
Mr. MCCLORY. Even though you wouldn't support the language of

the bill the way it is wouldn't you support some provisions which
would encourage greater utilization of chapter XIII?
The reason I ask that is this: Earlier testimony indicated that in

most cases the debtor was not advised of the opportunity under chap-
ter XIII to discharge his lawfully assumed debts and that in general
debtors do want to pay their debts. They want to be responsible citizens,
but they are really not given a full opportunity under the law as it is
now for the practices which have developed, the tendency of counsel
to avoid the more complicated chapter XIII proceeding. Therefore, do
you feel, sir, that there should be this philosophy of encouraging the
utilization of chapter XIII?
Mr. DOHERTY. So long as it does not involve compulsion. It is some-

thing like the Truth-in-Packaging Act, where Congress said to the
Commerce Department, "You bring industry and consumer representa-
tives together and try to set these standards," but there is no
compulsion.
That is fine, we would have no objection to it as long as it is not

compulsory.
Mr. MCCLORY. Thank you.
Mr. JACOBS. Would it be a fair inference from your testimony that,

you draw a distinction between the so-called unwise buyer and bor-
rower and the uninformed buyer and borrower?
Perhaps one of the wisest men in the world might shake out a

couple of aspirins in a bottle and find they were strychnine unless
there was some protection for him, not just because he was stupid,
but because in this kind of civilization, this kind of society, the gen-
eral public has come to depend upon certain kinds of protection for its
benefit so that it is not required to make an elaborate investigation on
each occasion when one enters into a consumer contract.
Mr. DOHERTY. That is correct. We agree with the 'distinction between

an unwise consumer and a knowledgeable one.
The whole thrust of the truth-in-lending bill, it is not a regulatory

statute, it is a disclosure statute. It simply says information should be
available.
Mr. JAcoBs. I have detected from time to time on the part of many

people a tendency toward condescension in speaking of citizens with
limited education, and their so-called irresponsibility as they deal in
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the marketplace. But I think that while all citizens must have in-
dividual responsibilities, that it is not unreasonable to rely upon
certain regulations for protection against ignorance, which I think
are necessary in this kind of complex society.
Mr. DOHERTY. Ignorance is inevitable, but I think Congress is going

to have to devote itself to this overpricing that the Federal Trade
Commission is now looking into.
Some of these cases are just horrible.
Now how you do this without getting into price regulation, which we

are opposed to, I don't know, but somebody is going to have to look
at it, because these people are just being preyed upon.
Mr. Jacoss. Thank you very much for your testimony, Mr. Doherty.

And thank you for bringing the ladies with you.
Our next witness is George S.llen, legislative director, National

Federation of Independent Business.

STATEMENT OF GEORGE S. BULLEN, LEGISLATIVE DIRECTOR,
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, ACCOM-
PANIED BY JEROME GULAN

Mr. BULLEN. Mr. Chairman, I have with me my assistant, Mr.
Jerome Gulan.
Mr. JACOBS. Will you proceed in your own manner?
Mr. BULLEN. In behalf of our members, I wish to thank you, Mr.

Chairman, for this opportunity to testify before your subcommittee in
support of H.R. 1057 and H.R. 5771, identical bills, to amend the
Bankruptcy Act with respect to the use of chapter XIII.
The National Federation of Independent Business was founded 24

years ago as a nonprofit, nonpartisan organization, and has grown
steadily so that today we represent small businesses in every State and
have a current membership of more than 234,000. From the standpoint
of individual, directly supporting members it is the largest business
organization in the United States.
More than one of every 20 small businesses make up our membership,

which is a representative cross section of the Nation's entire inde-
pendent business community at the retail, wholesale, manufacturing,
servicing, and professional occupational levels.
The legislative policies of the federation are determined by the direct

vote of the membership, with each member having only one vote
regardless of the size of his business enterprise. The majority position
of the federation's membership, distributed through all the States,
and representative by type or trade of all the Nation's 4.7 million small
businesses should, we believe, quite accurately reflect the opinion of
all independents.
While the federation has not polled its members on either H.R.

1057 or H.R. 5771, we did present to them in September 1966, an iden-
tical bill, H.R. 292, introduced by Representative Geller in the 896
Congress. By a very large majority the members voted in favor of Mr.
Celler's bill. This position naturally carries forward to the two bills
being considered by this subcommittee. We polled our members in
the following manner:
H.R. 292. A bill to amend the Bankruptcy Act to require that a person pay

off his indebtedness out of future earnings over a period of years. (Cong. Geller,
N.Y.)
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The following are brief arguments "for" and "against" which our
members were asked to read before voting.
Proponents of this bill including the American Bar Association, say that the

purpose is to screen out the unnecessary bankruptcy cases in which the debtor
has sufficient earnings to handle his debts. Now, even though a debtor may be
fully capable of paying his debts out of future earnings, the judge or bank-
ruptcy referee has no power to require the repayment. Studies have shown
that 25% to 50% of the wage earner bankrupts could pay their debts out of
future earnings, if the amendment to Chapter XIII is passed.

The arguments against were as follows:
The opponents of this amendment, including National Bankruptcy Confer-

ence and the National Legal Aid and Defender Association, contend that the
proposal would substantially increase the work load of bankruptcy referees.
Also they say that every person should have an unrestricted right to obtain
a bankruptcy ruling and that the proposed amendment would discriminate
against wage earners. This amendment would also leave quite a bit to guess-
work, because it would allow some debtors to use straight bankrurptcy.

The results of the voting were as follows: 79 percent for, 16 percent
against, and 5 percent had no opinion.
From the strong vote in favor of the bill it appears that many small

business proprietors may have been hurt by personal bankruptcy
cases, and inasmuch as the stigma one ,associated with bankruptcy
seems to be waning, they may fear that they will suffer even more
unless steps are taken to halt personal bankruptcy as an easy out of
paying one's just debts.

Representative Poff, in remarks made on the House floor in support
of his bill, H.R. 1057, pointed out that during the past 25 years con-
sumer credit has risen from an aggregate of $9.2 billion to about $93
billion, and that continued growth of sound and constructive con-
sumer credit is being jeopardized by the rapidly increasing rate of
consumer bankruptcies filed in the country each year. Nonbusine,ss
filings have increased from 74.79 percent of total bankruptcy filings
in 1940 to 91.5 percent of the total in 1966.
Some people have recommended that debtor-creditor relations be

changed with the objective of reducing the ever increasing number of
personal bankruptcies. It is likely that the number could be reduced
by prohibiting the garnishment of wages and judgments of all kinds,
by tightening consumer credit, and by restricting collection proce-
dures. We do not feel that such action is desirable, however, either
socially or economically.
We believe that lenders and sellers would become more selective and

credit would become less plentiful. It has been estimated that in 1965,
nearly half of the families in the Nation owed installment debt alone,
and that many more owed some type of consumer debt.
Many of our citizens who presently enjoy consumer credit would

be denied credit and could not maintain the standard of living they
now enjoy. This would result in reduction in the consumption of dur-
able goods, and would slow the economy.
Passage of this legislation would be most beneficial for many of the

Nation's citizens, who find themselves in an overextended installment
credit dilemma caused by overzealous persuasion on the part of sellers.
Many of these, in desperation because of creditor harassment have

sought relief through bankruptcy. A great many with too many in-
stallments to meet, we feel would be willing to pay there just debts if



114 WAGE EARNER PLANS UNDER THE BANKRUPTCY Am'

they could do so without fear of job safety as a result of creditor harass-
ment.
Also, as you are aware, many so-called debt consolidators have

sprung up throughout the country to prey on these unfortunate citi-
zens who are unable to meet all their obligations on time.
Debt consolidators try to persuade debtors to refrain from making

direct payments to their creditors and instead, make payments to
them. They, in turn, pay the creditors, but only after taking a sizable
premium from the debtor's payments, thus adding another creditor to
the debtor's long list.
Senator Tydings has introduced a bill—S. 1739—to prohibit these

commercial debt adjusters in the District of Columbia, and 21 States
have already enacted legislation to control the practice. Passage of
the legislation which your subcommittee is considering would be an
effective deterrent to the operation of such outfits.
The federation believes that the most feasible tool with which to

control the number of personal bankruptcies is to make changes in the
bankruptcy laws that are consistent with the basic tenet of bankruptcy
legislation; that is, those who can pay their legitimate obligations,
or a portion thereof, should be required to do so, and those who can-
not, without causing undue harm to themselves and society, should
not be required to do so.
In other words, the wage earner plan should be the major avenue

of a distressed debtor and straight bankruptcy would be permitted
only after it had been determined that the debtor could not hope to
pay his debts. According to our understanding, the bills being con-
sidered would provide that a referee in bankruptcy would have the
authority to deny straight bankruptcy if he found the debtor in a
position to pay a portion or all of his obligations.
This would screen out those petitioners who are in a position to pay

a part or all:of their debts. Passage of either of these bills would be a
great improvement over the present arrangement.
That concludes my statement, Mr. Chairman.
Mr. JACOBS. Thank you, Mr. Bullen, for your testimony.
Mr. Poff ?
Mr. POFF. Thank you, and I join in expressing our appreciation.
I hope you don't think our failure to interrogate you more shows a

lack of interest.
However, we hope that we can conclude this phase of the hearings

this afternoon.
With my thanks, I will defer to my colleague.
Mr. BULLEN. Mr. Poff, I am happy you are not asking me too many

questions after following a Harvard professor.
Mr. WIGGINS. I have no questions. Thank you.
Mr. MCCLORY. I have no questions, thank you.
Mr. JACOBS. Thank you very much, sir.
Our next witness is Mr. Richard J. Schwarzstein, a member of the

bankruptcy committee, association of the bar of the city of New York.
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STATEMENT OF RICHARD J. SCHWARZSTEIN, COMMITTEE MEMBER
OF THE BANKRUPTCY SUBCOMMITTEE OF THE ASSOCIATION OF
THE BAR OF THE CITY OF NEW YORK

Mr. SCHWARZSTEIN. Our committee appreciates your having given
me the opportunity to express to you its views as to H.R. 1057 and
H.R. 5771.
It has been a long day for your committee and I don't want to take

up any of your time unnecessarily.
Our committee has prepared and has filed with your committee a

report indicating our objection to these two bills.
In the interest of time, I would suggest that our report be incor-

porated into the record of these hearings, and I use this opportunity
simply to summarize the recommendations which we have set forth in
that report.
Mr. JACOBS. Without objection, that matter will be included into the

record at this point.
(The document referred to follows:)

COMMITTEE REPORT: DENIAL OF BANKRUPTCY RELIEF TO WAGE EARNERS ABLE To
RESORT TO PLANS UNDER CHAPTER XIII OF THE BANKRUPTCY ACT

INTRODUCTION

H.R. 1057 and H.R. 5771 (90th Cong., 1st Sess.) would amend Section 55b of
the Bankruptcy Act to provide that, at the first meeting qif creditors, a bankrupt
who is a "wage earner", as defined under the Act, must make a showing before the
referee or judge that adequate relief cannot be obtained under Chapter XIII.
In the event that showing is not made, the bankruptcy proceedings would be
dismissed.
These bills, which are identical, are designed to preclude a wage-earner from

resorting to straight bankruptcy and obtaining a discharge from his debts if the
bankruptcy court concludes that the wage-earner, on the basis of his future
earnings, could formulate a Chapter XIII plan providing for the composition or
extension of his debts, and thereby meet his obligations to his creditors.
Our Committee believes that Chapter XIII offers many wage-earners a desir-

able alternative to straight bankruptcy. Later in this report there are recom-
mendations as to steps that can be taken to popularize the use of Chapter XIII
by debtors. Our Committee is opposed, however, to any change in the Bank-
ruptcy Act that would prevent a wage-earner, who was aware of and could utilize
Chapter XIII, but who preferred to receive a total discharge from his debts,
from going through straight bankruptcy.

COM MENTS

Between 1867 and 1938, there was but limited statutory relief available for
financially distressed wage-earners. Compositions under Section 1 of the Bank-
ruptcy Act were generally unsatisfactory in view of the fact that those proceed-
ings lacked flexibility and were expensive. On the other hand, a straight bank-
ruptcy was a harsh remedy for anyone who wished to pay his debts in full, but
lacked assets and the ability to hold off creditors until sufficient moneys were
earned. Therefore, Congress decided, by passage of the Chapter XIII provisions
of the Chandler Act, to give wage-earners, who so desired, a way to pay their
debts in full out of future earnings.
With this revision of the Bankruptcy Act giving wage-earners, for the

first time, meaningful alternative forms of relief, the Act reached an important
milestone. For Congress now to eliminate straight bankruptcy as an alternative
form of relief for wage-earners would constitute regressive legislation. Our
Committee believes that, from a moral standpoint, wage-earners should have the
same right to be discharged from debts and to start life anew as non-wage-
earners do. Non-wage-earning individuals and corporations, Of course, can file
straight bankruptcy petitions and are not required to formulate plans under
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Chapter X or Chapter XI. Moreover, it has been suggested by members of our
Committee that to discriminate against wage-earners alone as proposed by these
bills, by denying them the right to file straight bankruptcy petitions, would be
unconstitutional.
The argument usually made for limiting the rights of wage-earners is that

there have been a growing number of consumer bankruptcies with attendant
losses in our economy, and that in resorting to bankruptcy a wage-earner con-
sumer has not faced up to his financial and moral responsibility. Therefore, it is
argued, he should be required to utilize Chapter XIII and pay off his obliga-
tions in full out of his future earnings.
It does not appear, however, that the increased number of consumer bank-

ruptcies has been due to excesses on the part of wage-earners alone. These bank-
ruptcies have also been made possible through the failure of lending or retailing
institutions to make complete credit checks on consumers before extending credit,
and through the enCouragement of consumer installment credit purchases with-
out frank disclosure to the consumer of the interest and other charges connected
with the purchases. Therefore, since these creditors have not been blameless in
these situations, Congress should not amend the Bankruptcy Act with respect to
Chapter XIII just to satisfy them.
' In addition, there is no justification for a statutory amendment to the Bank-
ruptcy Act on the ground that Chaper XIII has no been sufficiently utilized by
debtors over the years. According to the Administrative Office of the United
States Courts, 20% of all bankruptcy proceedings filed in the past 20 years
have been under Chapter XIII. It may be assumed that this percentage would
have been even higher if (a) Chapter XIII had been available to all wage-
earners during that periodl and (b) the lower federal courts had not held that
Chapter XIII could not be utilized where a Chapter XIII petition was filed
within six years of the granting of a discharge in bankruptcy.' Although utiliza-
tion of Chapter XIII has not been uniform through the country,3 this disparity
does not mean that any drastic statutory remedy, such as the deprivation of
straight bankruptcy for a wage-earner, is warranted. It merely means that,
where Chapter XIII has not been utilized, steps should be taken to popularize
Chapter XIII and to make its use more feasible.

RECOMMENDATIONS

Our Committee proposes that a number of things be done (a) to educate
debtors as to the availability of Chapter XIII as an alternative to straight bank-
ruptcy and (b) to make Chapter XIII more attractive to debtors. It is our belief
that the steps set forth below will encourage the use of Chapter XIII, without
denying any debtors relief through straight bankruptcy.

1. Official Form No. 2 (Statement of Affairs) 'should be amended by the Su-
preme Court to require that a bankrupt affirmatively state that he has been ap-
prised of Chapter XIII, that he has considered utilization thereof as an alter-
native to straight bankruptcy, and that he has concluded that Chapter XIII
would not be feasible.
2. In order to be certain that the bankrupt is aware of Chapter XIII, the

Administrative Office, or the Supreme Court through its General Orders, should
direct referees to have the bankrupt answer questions at the first meeting of
creditors about his failure to utilize Chapter XIII. However, these questions
would only be for educational purposes and no debtor would thereby be denied
from utilizing the straight bankruptcy provisions of the Act.

3. Bar iassociations, trade associations, credit associations, consumer groups,
counselling services, employer associations, and legal aid ,societies should at-
tempt to make employees and practicing attorneys as aware of Chapter XIII as
they are of straight bankruptcy. Our Committee proposes to take steps to meet
OUT responsibility under this paragraph with respect to members of our ASSO -
dation.

1 Until 1950, Chapter XIII was not available to wage-earners earning more than $3.600
per year. From 1950 until 1959, it was not available to wage-earners earning more than
$5,000 a year. It is now available to any individual "whose principal income is derived
from wages, salaries, or commissions."

3 The Supreme Court recently reversed the lower courts in Perry v. Commerce Loan Com-
pany, 383 U.S. 392 (1966), and held that a Chapter XIII petition can be filed within six
years of the granting of a discharge in bankruptcy. In its opinion, the Court noted that
Chapter XIII filings had declined by virtue of the previous decisions of the lower courts.
3 According to the Administrative Office of the United States Courts, in fiscal year 1966,

almost 80% of the filings in some districts were under Chapter XIII, while less than 1%
of the filings in other districts were under Chapter XIII.
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4. The cost of administering a wage-earner plan under Chapter XIII could be
reduced by equipping a select group of court-appointed trustees with electronic
bookkeeping machines. Such an innovation, which has been used in some dis-
tricts, would make Chapter XIII more attractive to wage-earners since a re-
duction in cost would make more earnings available for obligations and would
shorten the duration of the plan.

5. Chapter XIII could be made more popular with attorneys representing
wage-earners if the extensive clerical and paper work involved in such a pro-
ceeding could be eliminated or made the responsibility of a court-appointed
trustee who would work in close cooperation with the attorney for the wage-
earner.

CONCLUSION

For the reasons stated above, H.R. 1057 and H.R. 5771 are disapproved (Albert
W. Driver, Jr., dissenting). At the same time, however, our Committee strongly
recommends that the steps suggested in this Report to encourage the use of
Chapter XIII be considered by all advocates of the aforesaid bills and by all
those who are charged with administrating the Bankruptcy Act, including the
Administrative Office of the United States Courts, referees in bankruptcy, and
the Judges of the Supreme Court and the District Courts.

Respectfully submitted.

COMMITTEE ON BANKRUPTCY AND CORPORATE REORGANIZATION,
WILLIAM W. GOLUB, Chairman.

April 15, 1967.

Samuel R. Bailin*
Edgar H. Booth
Otto Crouse
Ambrose Doskow
Albert W. Driver, Jr.4"-
Malcolm Fooshee
Frank H. Heiss
Sydney Krause
George R. Lenz
Sidney R. Nussenfeld

Donald J. Robinson
Leonard M. Rosen
Michael E. Schoeman
Richard J. Schwarzstein*
Charles Seligson
Joseph P. Sullivan
John Trubin
Charles H. Vejvoda
Leonard Zalkin
George Zolotar

+Dissenting with respect to the Committee's disapproval of the wage-earner bills.
*Members of Subcommittee on Chapter XIII.

Mr. SCHWARZSTEIN. We feel that, chapter XIII provides a mean-
ingful alternative to straight bankruptcy, and that debtors and cred-
itors will benefit from a greater utilization of it. However, we do not
believe that the proposed legislation is necessary to bring about a
greater utilization of chapter XIII in those judicial districts where it
has not been popular.
Instead, we urge that certain steps be taken to encourage wider use

of chapter XIII.
However, if the problem is basically the failure of some districts

to utilize chapter XIII, we believe the solution must be based upon
encouraging the voluntary use of chapter XIII in those districts,
rather than the passage of a bill or amended bill, which would extend
the oompulsory features of these bills to other types of debtors and
other types of bankruptcy proceedings where there have been no
problems.
Our recommendations are as follows: 1. Official Form No. 2, which

is the statement of affairs filed in a bankruptcy proceeding should be
amended by the Supreme Court to require that a bankrupt affirma-
tively state that lie has been apprised of chapter XIII, that he has
considered utilization thereof as an alternative to straight bankruptcy,
and that he has concluded that chapter XIII would not be feasible.

2. In order to be certain that the bankrupt is aware of chapter XIII,
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the administrative office or the Supreme Court through its general
orders, should direct referees to have the bankrupt answer questions
at the first meeting of creditors about his failure to utilize chapter
XIII. However, these questions would only be for educational pur-
poses and no debtor would thereby be denied from utilizing the
straight bankruptcy provisions of the act.

3. Bar associations, trade associations, credit associations, con-
sumer groups, counseling services, employer associations, and legal
aid societies should attempt to make employees and practicing attor-
neys as aware of chapter XIII as they are of straight bankruptcy.
Our committee proposes to take steps to meet our responsibility un-
der this paragraph with respect to members of our association.
4. The costs of administering a wage earner plan under chapter

XIII could be reduced by equipping a select group of court appointed
trustees with electronic bookkeeping machines. Such an innovation,
which has been used in some districts, would make chapter XIII more
attractive to wage earners since a reduction in cost would make more
earnings available for obligations and would shorten the duration of
the plan.

5. Chapter XIII could be made more popular with attorneys repre-
senting wage earners if the extensive clerical and paperwork involved
in such a proceeding could be eliminated or made the responsibility
of a court appointed trustee who would work in close cooperation
with the attorney for the wage earner.
6. Finally, I would like to point out that even the calling of these

hearings by this committee, and the dissemination of information about
these hearings to creditors, debtors, the judiciary, and the bar, even
without a recommendation for new legislation, may very well give
chapter XIII the impetus it needs.
Thank you.
Mr. JACOBS. Thank you for your testimony.
Mr. Pal?
Mr. POFF. I am sure you agree that the decision in the Perry case

will also increase the use of chapter XIII.
Mr. SCHWARZSTEIN. I did see statistics that there had been a decline

for a period, and there has been a revitalization.
Perhaps the statistics which have shown that chapter XIII did not

grow as might have been expected were in part due to the uncertainty
that was clarified by the Perry decision.
Mr. POFF. Do you speak for the full subcommittee of which you are

a member?
Mr. SCHWARZSTEIN. Yes; the full committee of the bar association

has voted on this, and out of our 20 members, 19 voted against the pro-
posed legislation, and all 20 have—very strongly support methods to
encourage the use of chapter XIII throughout the country.
Mr. POFF. Does the association have a subcommittee on chapter

XIII?
Mr. SCHWARZSTEIN. Yes. That is a subcommittee of which I am a

member, and we explored this problem when we first encountered it
and discussed it with the full committee and they analyzed it over
several sessions.
Mr. POFF. The subcommittee consists of how many members?
Mr. SCHWARZSTEIN. Three members.
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Mr. POFF. Did the three concur in the statement you have made?
Mr. SCHWARZSTEIN. One member who declined to support the op-

position to these bills/was a member of the subcommittee and his posi-
tion was that he supported chapter XIII, but did not oppose the bills.
I should add the reason for it. It is very simple. The member of our

subcommittee was also :Very active with an American Bar Associa-
tion committee which has over the years wanted chapter XIII to be
used to a greater extent, and he takes the same view that the American
Bar Association took, that it will require some legislation to establish
uniformity in the districts with respect to chapter XIII.
Mr. POFF. Forgetting those for whom you appear in a representative

capacity, but rather giving your personal viewpoint only, let me ask
what impact would it have upon your view of the bill if the bill were
broadened to include all natural persons other than commercial
corporations?
Mr. SCHWARZSTEIN. I did make a reference to this earlier. Since the

reason that the bills have been advocated is because of a general prob-
lem as to the lack of uniformity in the utilization of chapter XIII
throughout the country, it would appear to me that this is what you
must work on and not try to solve the problem through the other
sections of the act, where there have been no problems. Also, as we
have indicated in our full committee report, just as wage earners and
other debtors have reached a status after many years of gradual steps
by Congress in improving chapter XIII and creating alternative forms
of relief, there just doesn't seem to be a sufficient reason at this time
for going back to an earlier generation and denying a debtor alterna-
tive forms of relief.
We regard that as a type of regressive legislation. Today, if a debtor

is informed, which is one of the things that we feel is most important,
and he can make a choice, we feel he will see the benefits of chapter
XIII, and will choose it. But he has alternatives which will be lost if
the bill is passed as proposed or modified.

Similarly, a corporation may see the benefits in a chapter XI or a
chapter X, or in a straight bankruptcy but I think our society does
best where everybody who is informed has alternatives, and is not
limited to one form of relief.
Mr. POFF. If the committee and the Congress see fit to enact a law,

would you prefer that it apply only to wage earners, or to a broader
group, and, if so, to what broader group?
Mr. SCHWARZSTEIN. I am not trying to beg the question. It is com-

plicated by the interrelations of the sections of the Bankruptcy Act.
Chapter XI has worked very well when used by corporations. How-
ever, corporations have at times decided not to use that chapter. There-
fore, it becomes very difficult to envision what advantage there would
be in a compulsory system. However, we did oppose this bill on at
least one ground, which was that it had a discriminatory element.

Certainly, a broader bill would eliminate that.
On the other hand, it does appear that a broader bill may produce

more problems in the other areas than it will solve just by trying to
eliminate the discriminatory aspect. We would certainly have to re-
view how it would apply in other areas where we feel there is a good
method of dealing with creditor-debtor relations.
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Mr. POFF. May I say in conclusion that I admire the five proposals
you have made? Whatever the fate of this legislation, I hope that
something appropriate in that area will be done.
Thank you.
Mr. JACOBS. Mr. Wiggins?
Mr. WIGGINS. Yes; I refer particularly to the last comment of Con-

gressman Poff, that many of your suggestions are worthy of imple-
mentation regardless of what happens to the legislation before the
committee.
Do you have some idea of what the typical fee charged is in the

preparation of schedules in first meetings of attorneys with the deb-
tor?
Mr. SCHWARZSTEIN. I am embarrassed to say that chapter XIII has

been utilized so seldom in New York that we do not have very good
guidelines on this.
It has very obviously been a well-worked-out system in Maine and

some of the districts of Ohio and California where they have had ex-
perience and they come to an adjustment of what perhaps is a fair fee
for the amount of work involved.
But it has not been utilized enough in New York to even test what

would be a fair fee or what has been a uniform fee.
Mr. WIGGINS. The answer is then, I suppose, that you don't know?
Mr. SCHWARZSTEIN. I don't think it has been uniform. You are

trying to find out whether it is as high as other straight bankruptcy
fees it obiously is not.
Mr. WIGGINS. It obviously is not?
Mr. SCHWARZSTEIN. NO, it is not.
Mr. WIGGINS. The fee charged for a chapter XIII proceeding

would be somewhat in line
Mr. SCHWARZSTEIN. It would be lower because the philosophy of

trying to kee'p costs down would prevail to a greater extent than in a
straight bankruptcy.
Mr. WIGGINS. I would like your observation on something.
We had two witnesses here testify, among other things, on the pur-

poses of the Bankruptcy Act. One says that the essential purpose of
the whole Bankruptcy Act is the liberation of worthy debtors from
the burden of unpaid debts, even though they may have the ability
to pay out of future earnings.
In other words, this procedure is accorded the debtor as a matter

of right.
Others say that one of the basic tenets of the bankruptcy legislation

is that those who can pay legitimate debts or a portion of the debt
should be required to do so, and that those who cannot without undue
harm to themselves and society should not be required to do so.
I personally believe those two statements are somewhat at odds

with each other, and I would like your guidance as to which one you
believe is the correct one.
Mr. SCHWARZSTEIN. I think they are at odds, but I think the differ-

ent sections of the Bankruptcy Act are at odds.
Chapters I through VII is straight bankruptcy, and I believe it

deals with permitting a man to start afresh as long as he has not been
involved in crimes or other unworthy acts.
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Other sections, such as chapters XI and X, are an attempt to per-
mit corporations or individual businesses, to work with their creditors
and try to pay off debts in a way that will make everyone happy.
I think the congressional intent must have been that it becomes

easier to work with creditors in or out of court, if there is no com-
pulsion and the feeling is that while each section may be inconsistent,
it works somehow, when all is said and done because the fellow who
has a choice will make a choice that in most cases will make sense, as-
suminghe is informed.

iBut n some cases it will be an intent not to pay off his debts. In
other cases it will be an intent to work out with his creditors a suitable
arrangement.
Mr. WIGGINS. Well, all right. In passing I will say you probably

answered that about the way I would answer it. [Laughter.]
Mr. JACOBS. Mr. McClory.
Mr. MCCLORY. Thank you, sir, very much.
Our next witness is Mr. Linn K. Twinem

' 
chairman of the Con-

sumer Group Bankruptcy Committee of the American Bar Associa-
tion.

STATEMENT OF LINN K. TWINEM, CHAIRMAN OF THE CONSUMER
BANKRUPTCY COMMITTEE OF THE AMERICAN BAR ASSOCIA-
TION

Mr. TWINEM. Thank you very much, Mr. Chairman.
My name is Linn K. Twinem, from New York City, and I am

chairman of the Consumer Bankruptcy Committee of the American
Bar Association.
I testified briefly yesterday.
I will try to be brief. It has been a long day and a lot has been said

already about H.R. 1057 and H.R. 5771.
This proposal for a change in the Bankruptcy Act originated with

the Consumer Bankruptcy Committee, and to begin, I would like to
give you a few of the considerations that underlie this proposal.

First, the committee was naturally very much concerned about the
rising tide in consumer bankruptcy filings. Over the years there have
been progressively more and as you have heard, this year we can an-
ticipate over 200,000 bankruptcy petitions, and 91 percent will be in
the nonbusiness category.
The committee was already concerned because chapter XIII filings

had seemed to reach a leveling off. If you will examine the appendix
or supplement to Judge Brown's statement, you will find that in 1965
there were 28,000-28,027 chapter XIII filings.
The following year there were only 28,261, a very slight increase.
We have heard talk that we can anticipate as many as 32,000 this

year, but of course a good deal of it, of the additional filings, under
chapter XIII this year will probably be as a result of the Perry
case which permits chapter XIII filings within a 6-year period.
But more alarming than this great increase in the number of

filings and the fact that this year there probably will be $1.5 billion
or nearly that amount, washed down the bankruptcy drain in "no
asset" cases. More alarming than that jolt to the economy is the fact
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that the studies which have been conducted in the vaiious universities,
to which Professor Countryman referred, have indicated that many
of these people could pay their debts without undue burden out of
future earnings if they were so advised and so disposed.
It has been found in one of the better studies, the one conducted

by Robert Dolphin Jr., then at the University of Michigan State,
conducted under the direction of Bob Johnson, who was one of the
economic advisers to the Special Committee of the Commissioners on
Uniform State Laws now working on the credit code, and under the
guidance and assistance of the referee in bankruptcy in Flint, Mich.,
this study disclosed that given an adequate standard of living, 49 per-
cent of all those who filed petitions in bankruptcy in that area could
have paid their debts out of future earnings.
Given a comfortable standard of living, at least 28 percent could

have paid their debts out of future earnings.
In addition to that study, we have the study by Grant L. Misbach,

at the University of Utah. We had a study by a sociologist at the
University of Arizona, and just recently we had the study by Prof.
Edward W. Reed, at Oregon University, and as in many. other cases
they concluded that a good percentage of these people could have paid
their debts out of future earnings. And then in Reed's study, which is
the most recent of all, published in January 1967, he says:
The most desirable step that could be taken is to make changes in the bank-

ruptcy laws that are consistent with the basic tenets of bankruptcy legislation.
Those who can pay their legitimate obligations or a portion thereof should

be required to do so, and those who cannot without causing undue harm to the
individual and society should not be required to do so.

Now, that, as I say, was one of the basic underlying considerations
by the Consumer Bankruptcy Committee.
•The committee also had in mind that the present act, which was

really enacted in 1898, before we had any concept of consumer credit,
and even at the time of the Chandler amendment or enactment in 1938,
we still did not know much about consumer credit. The act at that time
couldn't have contemplated the problems that have been arising today,
and because of the new problems and the new needs, the committee took
the position that fundamentally we want to amend the basic act.
This has nothing to do with chapter XIII. This is the basic act

which up to the present time has had no standard at all as a require-
ment for going into bankruptcy.
It doesn't make any difference whether you are solvent or insolvent.

It doesn't make any difference how great your ability to pay your debts
out of future earnings. You can still have them quickly discharged by
filing a petition in bankruptcy.
And we believe that that is fundamentally not sound from a social

or an economic point, and that a person who incurs their obligations
from a creditor who grants the credit in good faith should have some
responsibility in discharging those obligations if they are so able.
Now, therefore, the bill now in the form of 1057 was designed

not to require the use of chapter XIII—in no wise to represent com-
pulsory XIII—but, was merely to screen out the unnecessary straiqht
bankruptcy proceedings, and to encourage the people to pay their
debts if they have the ability.
Now from my point of view, to my mind, this bill has no direct

relationship to chapter XIII, and could in no wise be construed as



WAGE EARNER PLANS UNDER THE BANKRUPTCY ACT 123

compulsory XIII. There are only two reasons for any reference to
chapter XIII in this bill.

First, it was necessary to find some standard to apply in determin-
ing whether a person could pay their debts out of future earnings,
and a very convenient standard, it seemed to the committee, was the
standard that already existed under XIII. So, instead of providing
a new test, or a new guide as to when a person can pay their debts out
of future earnings, they said:
Well here is one we have had on the books since 1938. Let's take the test of

chapter XIII and use that as a standard in determining whether a person ca.n
pay their debts out of future earnings, and if they can meet that test, if that
test applies in that particular case, then we have the test to apply and no further
Standards or requirements need to be established.

And so that was one reason for referring to chapter XIII in 1057,
and the other reason, and the only other reason for referring to chap-
ter XIII was that they wanted to, the committee wanted to allow an
easy conversion from the straight bankruptcy proceedings to chap-
ter XIII so that there would be no additional fee required, and so
that there would be no gap between the proceedings.
If they had not done that, the referee's only recourse in meeting

that standard would be to dismiss the straight bankruptcy proceed-
ings where he found the debtor could pay his debts out of future
earnings.
That would leave a gap before he could come back with his attorney

and file a chapter XIII proceeding and even the overnight gap might
be disastrous from the standpoint of the debtor to eliminate any gap
and to make it clear no additional fee was required; the second refer-
ence to chapter XIII was inserted in the bill.
So as I like to say again, I don't see how this can possibly be con-

strued as a compulsory chapter XIII proceeding.
Now, the only other serious objection that has been raised and

raised repeatedly is that this bill would discriminate against employ-
ees, or wage earners. I think that could be corrected, if there is a
serious objection. In the first place, if there is any discrimination or
classification, that was created in the enactment of the classification,
that was created in the enactment of the Chandler provision in 1938.
That is why the committee first seized on that distinction, because
there was a readymade standard in the act and they wanted to have
something to refer to, so they just followed it all the way through, and
said, "This will also apply to wage earners."
But it doesn't have to apply to wage earners. The same principle

should apply to anybody. If you can pay out of future earnings, why
shouldn't you be required to pay, and I don't care where or who you
are—whether you are a doctor, a dentist or a lawyer, or a hired hand,
or whatever you are.
I think the same general rules of conduct should apply, and so I

certainly would have no reason for not wanting to apply it in the
case of all persons.
There are other objections, usually not expressed openly, orally or

in writing, for opposing this bill, and it led to an organized group
opposing the enactment of such legislation. One group, and one rea-
son has been raised by the referees, because it would impose a sub-
stantial additional burden on them.
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There is no doubt about it. Referee Poulos tells you how much
time he spends on chapter XIII, and other referees that make it work
spend some time, too, and there is no doubt that if this bill is enacted
there would be some increase in chapter XIII filings, and so that
would mean that the referees now sitting would have an additional
burden and they would probably have to appoint more referees.
But my frank opinion on the effect of this bill, if enacted, would

be that it wouldn't create a sudden great additional number of chap-
ter XIII proceedings, because in the first place, in my opinion, it
wouldn't apply to about more than 20 percent of the people who are
filing bankruptcy petitions.
The other people would have need for, and probably would be

readily entitled to relief in straight bankruptcy.
So it would apply to a very small number, relatively, although it

might run up to 50,000 in total numbers, in total filings, but percent-
agewise it wouldn't represent a very great additional total, and so the
net result, however, would be that the attorneys who frequently repre-
sent debtors in bankruptcy matters would soon learn that their clients
would not be entitled to relief, certain of their clients would be en-
titled to their relief in straight bankruptcy, and they would decide
then whether they wanted to put the man under chapter XIII or
seek other relief.
We haven't talked very much about other relief, and there is—there

are a number of other avenues of relief here.
Five States have State court trusteeships or receiverships. In addi-

tions, there are now 61 community debt counsel services in existence,
and at least a hundred more are in the discussion stage and many
of them will be open shortly.
Here is a place for a person to go to get free, competent, qualified

advice in the management of his financial affairs, and in debt adjust-
ing and in debt pooling, if necessary.
Many millions of dollars are being distributed now through these

community credit counseling services, and it is without cost, gen-
erally—in most cases entirely free to the debtor, and that is one other
alternative course.
And if the attorney feels his client wouldn't be qualified for relief

in straight bankruptcy, he might want to make other choices available
to him. He may undertake to deal with these creditors directly.

After all, we are dealing with the client that can pay. That means
he has more than the usual, more than the minimum, income—he
is not so overburdened with debts that it is a dismal impossible task
to work him out through some kind of an arrangement.

Certainly we wouldn't want to make it compulsory because chapter
XIII wouldn't work on a compulsory basis.
You can't compel a man to put himself under such a strict diet in

his financial affairs over a long period of time unless he really wants
that relief, and if he has ability to pay, more than the usual ability
to pay, and he still wants the protection of the bankruptcy court,
the choice is still there for him, and he still gets it, and if he is a
repeater after straight bankruptcy, or if he wants to use chapter
XIII more than once in 6 years, it is still there for him. But, the idea
is that it is an involuntary or compulsory chapter XIII would not
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work. This is not that type of legislation, it wasn't intended to create
it, and it doesn't create it.
Now one question that has been raised: Is this an impossible thing

that you are proposing? What kind 4::of a showing would the debtor
have to make. Actually, it would finally resolve itself into a very
simple little test.
All he would have to ,do is come in and show his income, what his

debts are, and how much it costs him to live. A very simple standard.
The same general test—the referee would be more sophisticated in

applying them then that—in using the standards he probably now
uses, I suppose, but actually it would be a very simple thing.
Another consideration is that you wouldn't want anybody under

chapter XIII unless they obviously had the ability to carry out a
XIII plan.
Nobody would want to suffer with him under XIII. His own attor-

ney wouldn't want to, the referee wouldn't want to, and so the referee
would be very generous in determining whether a man had ability
to pay out of future earnings, and so it wouldn't be an impossible or
even a very difficult matter to administer.
Certainly there is no uniformity now and there would be a greater

chance of having uniformity in the future if we had a law of this
type. But I must get back again and again to my fundamental
premise- that this is for the first time to establish a standard under
which you would be entitled to relief in bankruptcy.
Now, other standards have been proposed. The committee considered

a number of them.
Somebody said, "Well, unless the man owes $5,000 he shouldn't be

allowed to go into bankruptcy."
That is kind of an arbitrary standard. In the first place, $5,000 in

one section of the country means something quite different than $5,000
in another, and other considerations were presented and considered.
One State legislature, Montana, for example, they came up with a

proposal by which your right to proceed—your right to bankruptcy
could be tested, and there their test was that at least—that is debts
must total at least one-had of average annual income for the preceding
2 years, less 5 percent for each dependent of the bankrupt.
I am citing this to show you that this is another standard like the

standard we have raised here, a standard to screen out the unnecessary
cases.
You can think of hundreds of standards that might be applied. The

committee, as I say, considered and pondered a number of them, and
thought this was the best, the safest, the fairest test of all, and so
rather than prolong this statement, this introductory comment, further,
I will be glad to entertain the questions that might concern the com-
mittee most.
Mr. JACOBS. Thank you, Mr. Twinem.
One point I don't fully understand in your testimony concerns the

study that was made of individual bankrupts who could have paid
all their debts and continued certain standards of living.
I believe the "adequate standard group" constitute 49 percent of

those who were discharged?

85-771 0-67 9
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Mr. TWINEM. Given an adequate standard of living, 49 percent could
have paid 100 percent given a comfortable living, 28 percent could
have paid 100 percent of their debts.
Mr. JACOBS. You have also testified that under this legislation you

would anticipate that only 20 percent, I believe, of those now being
discharged from straight bankruptcy, would be availing themselves
of chapter XIII proceedings?
Mr. TWINEM. That would be my guess.
Mr. JACOBS. Does that mean in your opinion that 29 percent of those

under the adequate standard, or in that category, would be able to
proceed without any assistance from the court or the referee?
Mr. TWINEM. I was going—I was taking into consideration a com-

fortable standard of living.
Mr. JACOBS. But under the adequate standard of living category,

there are 49 percent, according to this study, who would not take
straight bankruptcy, but who would be able to meet their obligations
out of future wages.
Now, if only 20 percent of those who are taking straight bank-

ruptcy today in your opinion will take advantage of chapter XIII
provisions as a result of this legislation then that leaves 29 percent
who are just getting along adequately, meeting their obligations,
and can do so without assistance from the court.
Is that your judgment?
Mr. TWINEM. No. In the first place, I am not talking about the

28,000 that have filed under chapter XIII now. I am talking about
an additional 20 percent of those who are now getting a discharge in
straight bankruptcy.
Mr. JACOBS. I understand that, but 49 percent of those now getting

a discharge in straight bankruptcy, according to the study you cited,
would be able to provide an adequate standard of living.
Therefore, if only 20 percent of those switch over to chapter XIII,

it seems to me that leaves 29 percent in that category in your study,
who would be getting along without any assistance from the referee.
Is that your judgment?
Mr. TWINEM. That 29 percent would continue to receive relief in

straight bankruptcy.
I mean, if you applied the adequate test to its fullest extent
Mr. JACOBS. I wonder if we are communicating here properly.
The study shows that 49 percent of those people now taking straight

bankruptcy and receiving discharges don't need to really, if they want
to continue on an adequate standard of living. You think thatwith
passage of this legislation 29 percent of the people—it couldn't be 29
percent of the people in that category, but of that 49 percent of all
bankruptcy discharges, 29 percent would continue on straight bank-
ruptcy in your judgment?
Mr. TWINEM. Yes.
In other words, it was my guess that the referee, if you enacted

this legislation, would be extremely liberal and would not be con-
cerned with an adequate standard of living if they couldn't be af-
forded a comfortable standard of living he wouldn't dismiss their
proceedings.
Mr. JACOBS. I think, Mr. Twinem, that this judiciary committee,

which often considers technical matters must, in matters of bank-

•
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ruptcy, also consider the social implications of this legislation. There-
fore, I would ask you if you can enlighten this committee concerning
just what the definition of "adequate standard of living" was in terms
of this study ?
That is to say, did they take the average George Stone, American,

or somebody like that, or did they take the man with so many children,
where they might be going to school—how did they distill all the fac-
tors and come up with this "adequate standard' for a given bank-
rupt?
Mr. TWINEM. Each economist and each sociologist would apply a

little different philosophy and a little different test, and so it is hard
to know how they screened them.
They give you the details in the report, and it is quite a complicated

process.
Mr. JACOBS. I am sure of that, but I just wondered if you could en-

lighten the committee as to what broad standards might have been
used.
Is this a man with three children, no children, children in high

school, out of high school?
Mr. TWINEM. First, he is giving you a picture of what a typical

bankrupt is. He has told you that a typical bankrupt is a person who
is married, that he is in the age bracket of 21 to 35, that he has four
children that he is employed and that he has an income of $5,000 to
$6,000 a year.
Mr. JACOBS. All right.
Mr. TWINEM. This is the typical bankrupt.
Mr. JACOBS. What part of the country was that survey taken from?
Mr. TWINEM. This was in Flint, Mich.
The other test came out about the same way in different areas of

the country.
Mr. JACOBS. You have other surveys that have been made?
Mr. TWINEM. Yes, I have four of them here, and Professor Coun-

tryman says that he refers to 11 in his own paper. I don't know though
what they are. I haven't examined his paper, but there are a number
of other studies.
Mr. JACOBS. Is there any general definition offered in brief form

of what is meant by an "adequate standard of living" according to
this?
I don't think it would be out of order, if you have no objection, to

calling upon Professor Countryman.
Mr. COUNTRYMAN. On page 2 of my statement, you will find Mr.

Dolphin's idea of a comfortable and adequate standard of living.
Mr. JACOBS. Thank you.
I have just one other question to ask, and that is on this question of

compulsion.
I think that possibly some Members of the Congress and possibly

even members of the Judiciary Committee have yet to make a deter-
mination in their own minds about whether there should be com-
pulsory use of chapter XIII. There has been testimony, really, both
ways, but to characterize this legislation as noncomnulsory legislation
seems to me to engage in somewhat of an exaggeration.
For example, a man who is under a garnishee order and who needs

some sort of relief, is a little bit like the fellow who is terribly thirsty,
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and is shown two cans of water, one with mud in it and the other clear,
and told that he can do whatever he wants about his problem, but he
cannot drink from the can of clear water.
Do you think that analogy is fair?
Mr. TWINEM. Yes, I 'do. We tried to consider a distinction between

compulsory and voluntary chapter XIII.
Senator Gore introduced what I considered to be tantamount to

compulsory chapter XIII.
Under the bill, his bill, the referee had the authority to convert to

a chapter XIII proceeding.
Under this bill, the referee, has no such authority. But if this man

is faced with a garnishment proceeding, and yet he has the adequate
ability to pay his debts out of future earnings, then we are still going
to give him relief from that garnishment if the creditor won't relax it,
but we are not going to give him a discharge in bankruptcy from all
of his obligations.
Mr. JACOBS. Excuse me. How would we give him relief from the

garnishment unless he took the proceeding that you are saying is not
compulsory?
Mr. TWINEM. If he wants the relief in the bankruptcy court he

would have to take that relief; that's right.
Mr. JACOBS. I wish you would discuss the analogy of the thirsty

man, and the garnishment.
I see that rather clearly.
Mr. TWINEM. Suppose we didn't have any XIII in the act, like

before 1938? We still could have provided a standard that the man has
to meet to be entitled to relief in straight bankruptcy, and that is what
we have done here.
We don't care about whether he seeks relief under chapter XIII

or not, but we are going to say for him, and I think Congress should
have done this ti long time ago, "There must be a standard to apply
to XIII."
There are standards in other countries, why not here? Why do we

let anybody, no matter how much ability they have to pay their debts,
why do we let them readily come in and totally disregard and ignore
their creditor just because they have no feeling for their obligations?
Mr. JACOBS. The Chair might observe as an individual member of

this subcommittee that he has not reached a conclusion about that
particular question in his own mind. The Chair is directing inquiry to
the characterization of either compulsory or optional, or noncom-
pulsory, as designation to describe this legislation.
Now, I am not asking whether it should or should not be com-

pulsory. I just want it to be characterized as it is in fact. It strikes
me that this is just a little bit like a marine sergeant once said to me
when I was in the boot camp, "I can't make you do it, but I can make
you wish you had," I merely pursue this line of questioning so that
we fly under the right colors whatever legislation we are proposing. I
say again in all candor as an individual member that I haven't really
completely reached the conclusion in my own mind that whether at
some point under some circumstances some compulsion might not be
warranted.
That I have reserved; but to say that the man under a garnish-

ment proceeding who was about to lose his job can go out and get a cake
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or something like that, seems to me is an unfortunate characterization
of this provision.
Mr. TWINEM. We don't want it to be a matter of semantics.
Candidly, our committee believes this is not compulsory, the people

who drafted this proposal thought it was—believe that it was not
compulsory, and they were searching 
Mr. JACOB:. What does the fellow do under garnishment? It is not

compulsory 
Mr. TWINEM. It would depend where he lives. If he lives in Michi-

gan, he could go under State court receivership.
Mr. JACOBS. We are talking about Federal legislation.
Mr. TWINEM. You are asking me what to do. If I were an attorney

advising a client like this, and I had no longer the right to petition
in State bankruptcy, I would tell him what he could do: "First, if you
want to protect yourself against this garnishment, you may make the
chapter XIII petition and pay your debts out of future earnings.
There is no longer any relief in the bankruptcy court for you because
you can pay your debts out-of future earnings."
But here he is faced with garnishment. He has neglected this debtor

for a long period of time, and it is probably a willful neglect in his
case, because once again you are dealing with the man who can pay
out of future earnings and he probably is able to handle that debt.
We are not talking about this great majority of the wage earners

that may be in the $4,000 and $5,000 category, who are really up
against it and really need some kind of bankruptcy relief.
It is still there and available for them. We are only talking about

this higher element in the structure that has an income that—an in-
come that out of which, without sacrifice, they could pay their debts
from future earnings.
Mr. JACOBS. Would you agree that as between the denial of straight

bankruptcy relief and the availability of chapter XIII and the con-
sequent prohibition of a garnishment order, a man's choice would be
limited as to the best way to proceed as regards the good of himself
and his family.
Mr. TWINEM. No, I wouldn't think that. It was my estimate that

80 percent of those proceeding in bankruptcy, straight bankruptcy,
could still proceed in straight bankruptcy. First you have to disregard
80 percent of those that you are now considering, and so what do you
have left to deal with? You have left maybe 20 percent, maybe 25—
I don't know exactly where it is going to break. It is going to break
on the test that is applied as to ability to pay, so you are only dealing
with a very small proportion of the overall number of people who are
proceeding in bankruptcy, and generally they don't need this extreme
and harsh remedy—and straight bankruptcy is harsh—straight bank-
ruptcy is a very extreme form of remedy. There are too many of them,
and this is one way to screen them out.
Mr. JACOBS. Within that 20 percent—I have been handed some fig-

ures regarding a study made by Dolphin, is that the one you spoke of ?
Mr. TWINEM. Yes.
Mr. JACOBS. And an adequate income for a family of five according

to Professor Countryman's testimony, that is three children and a
mother and father, I presume, is a little over $3,000 a year.
Mr. TWINEM. Yes.
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Mr. JACOBS. Would that be your personal definition of an "adequate
income" or an "adequate standard of living"?
Mr. TWINEM. Mr. Chairman, in the first place, I don't—I didn't

agree on the adequate standard of living as a satisfactory test, but I
agreed that—and the test that I would apply would be a comfortable
standard of living.
I would pick out only those who can pay with very little effort.
Mr. JACOBS. That "comfortable standard," according to this de-

scription, is about a thousand dollars more per family, and it is only
a very few hundred dollars a year more per person.
Mr. TWINEM. Yes.
Mr. JACOBS. I know the hour is late, and I don't want to belabor the

point.
I did want to receive your comments on what was meant by the

term, used in your statement "adequate standard of living." And I
think we have pretty well explored that in terms of the health and
education of children in the prototype family of five. The other ques-
tion concerned compulsion, and something I remember way back in
law school about what you can do by direction and what you can do
by indirection—and it strikes me this bill might very well represent a
clear and maybe classic example of indirect compulsion, especially for
a debtor with a garnishment order against him.
Mr. TWINEM. I am sorry it appeals to you that way, that you get

that appraisal of it, because it was not intended to be that way at all.
It was intended to screen out the straight, unnecessary bankruptcy

petitions and was not designed at all to force anybody under chapter
XIII, because as I say, it wouldn't work as an involuntary proceed-
ing, it has to be voluntary. And if you have the garnishment, then the
question is whether you wish to pay that price.
Mr. JACOBS. Thank you for your patience and I pass to Mr. Poff.
Mr. POFF. Thank you, Mr. Chairman.
Other witnesses have suggested that it might be fair if the creditor

were required by the court in such a proceeding to abide by a plan
that had been submitted by the debtor and confirmed by the court.
Did the American Bar Association consider this possibility?
Mr. TWINEM. The committee is presently considering this proposal

by the National Bankruptcy Conference. It hasn't taken a final posi-
tion on it as yet, but my offhand opinion is that you first have got a
constitutional question under the 14th amendment, and then going on
from there the question is whether, if it is handled properly, the court
hasn't enough authority now to deal with it effectively.
Some bankruptcy courts apply one form of practice and some

another, and out in Colorado, for example, they seem to have been
pretty effective, and so have gone quite far in enforcing a security
creditor to come under the plan.
It has gotten so that the creditors are very upset about the way it

is applied there but you can effectively give a lot of protection to the
debtor and to die plan if you apply the right rules.
Mr. POFF. When you speak of a constitutional question, do you have

reference to the property right—in the lien?
Mr. TWINEM. Yes, sir.

•
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Mr. POFF. You indicated that you might be sympathetic with an
expansion of the coverage beyond that of wage earner.
Mr. TWINEM. Yes.
Mr. POFF. If the word "debtor" in chapter XIII were expanded to

include those entitled to the benefits of section 4(a) of the Bankruptcy
Act that would have the effect of covering all natural persons and
commercial corporations and others, other than those specifically
named in section 4(a).
Is that correct?
Mr. TWINEM. I believe it is, if I understand you. In other words, to

expand this, you would change the words "wage earner," where it
appears in chapter XIII to "debtor," and at the same time you would
amend section 606(3) to define debtor as any natural person within
the meaning of section 4(a) of the act.
Mr. POFF. Well, section 4(a) now identifies those who may become

bankrupts and it says any person except municipal, railroad, insur-
ance, or banking corporation, or a savings and loan association, shall
be entitled to benefits of this type.
That would include a commercial corporation.
Mr. TWINEM. Yes.
Mr. POFF. And if the word "debtor" were redefined in chapter XIII

to mean all those people included in subsection (a) of section 4, then
it would embrace, not only natural persons, but also commercial
corporations.
Mr. TWINEM. Yes, sir; and if you wanted to strip out the "com-

mercial corporation," you could.
You could do it by amending section 606(3) to provide that a debtor

shall mean any natural person within the meaning of section 4a,
and that would strip out the corporation.
But if you wanted to expand it to include corporations, you would

be silent and say a debtor would mean any person within the meaning
of section 4(a) of the act.
Mr, POFF. The act contains two definitions of the words "wage

earner," one in section 606 (8) and the other in the first section.
The definitions are somewhat different. In your judgment, would it

be necessary to amend the words "wage earner" as they appear in sec-
tions of the act other than chapter XIII?
Mr. TWINEM. Well, no; I don't believe so. Of course, there is another

provision in the act. You couldn't petition a wage earner in involun-
tary bankruptcy. I contend that you are not doing that anyway.
Mr. POFF. No.
Mr. TWINEM. In my opinion, it wouldn't be necessary to change

that.
Mr. Pon'. Section 4(b) explicitly excludes the wage earner and the

farmer.
I believe that is all, Mr. Chairman.
Mr. JACOBS. Mr. McClory ?
Mr. McCLoRy. Thank you, Mr. Chairman.
I was concerned with regard to some earlier testimony which related

this legislation to imprisonment for debt, and I wondered where that
notion comes from? Does this act operate in such a way where courts
will imprison these debtors in case they select chapter XIII?
Mr. TWINEM. Not in my opinion, sir.
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•Mr. MCCLORY. Are they in contempt of court if they don't comply
with the plan, or something of that nature?
Mr. TWINEM. No, sir; in my opinion they are not.
As of today, if they amend their proceedings to a chapter XIII

plan, it is still a voluntary thing, and they still can drop out of the
plan. The referee can dismiss it if they drop out or fail to carry out
the plan.
If they do it willfully, he can dismiss it without a discharge. If

they stumble and have difficulty, he can reconsider and give them
additional time or give them some changes in the plan, but it in
no way, no wise, imposes any form of compulsion to carry out the
plan.
I don't think that is any feasible way to do that.
Mr. MCCLORY. I don't see the analogy there. That is the thing that

concernsome. I want to accept legitimate criticism of their legislation,
and also, of course, any number of suggestions that have been made
to improve the legislation, but I am a little sensitive about something
that I thought had real merit. I am sure you would feel that way, too.
Let me ask this further question: As I see it, under straight bank-

ruptcy, the person is not encouraged to adopt a chapter XIII pro-
ceeding. The person who holds a chattel mortgage, or the person who
is selling under a contract and can repossess, gets an unconscionable
advantage, and the creditor who lends money on the basis of good
faith and depends upon the earning capacity of the debtor to repay is
left out on the limb, and there is tremendous discrimination, in my
opinion, against that sort of creditor.
Is that right?
Mr. TWINEM. Yes, I think that's right, and that is one of the reasons

why chapter XIII should be encouraged. The debtor gets a good
deal of protection under chapter XIII that he doesn't get under
straight bankruptcy.
I wouldn't want to make chapter XIII compulsory, but I think the

debtor is better off under it than in straight bankruptcy. He is pro-
tected against suits, garnishment, he is given various other types of
protection that he doesn't get in straight bankruptcy, and he is pro-
tected against unconscionable contracts, and the court can almost go
to the extent of rewriting these contracts if they are unreasonable.
He is certainly protected against usurious contracts. If the creditor

repossesses in straight bankruptcy, he is still going to show the full
amount of debt and interest.
If there is any surplus, it would go to the bankruptcy court, but the

creditor is going to go as far as he can in many cases in taking what he
can, and the debtor—if the creditor is unconscionable in his conduct—
the debtor has no protection that he would have under XIII.
Mr. JACOBS. Mr. Wiggins?
Mr. WIGGINS. At the present time, if a debtor is in financial straits

and wishes to avail himself of the benefits of the Bankruptcy Act, he
has the option of filing a petition for a straight discharge in bank-
ruptcy, or voluntarily making the election to file a petition under
chapter XIII.
Now, if that debtor makes the election to file under chapter XIII, he

has no problem and this legislation wouldn't affect him at all. Is that
true, sir?
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Mr. TWINEM. Yes, sir.
Mr. WIGGINS. We are only dealing with the debtors, then, who make

the initial determination to file for straight discharge.
Under the proposed legislation, as I understand it, the referee

would have the right to interrogate the debtor as to whether or not he
might qualify for chapter XIII.
If the debtor agrees with the referee and voluntarily dismisses his

original petition or refiles, or amends, whatever has to be done, and
files under chapter XIII, I agree with you, there certainly is no com-
pulsion involved, but under the proposed legislation, as I understand
it, doesn't the referee have a right to impose his will upon the debtor
after a proper showing and compel an action under chapter XIII?
Mr. TWINEM. No. If the debtor's attorney said, "We don't want

any part of chapter XIII proceedings," then the only thing the ref-
eree can do is dismiss the straight bankruptcy proceeding. He can in
no event and in no case compel the debtor to refile or convert-
Mr. WIGGINS. We are at the point that bothered Mr. Jacobs,

whether that involved compulsion.
He has the alternative of accepting the decision of the referee and

availing himself of chapter XIII, or returning to face the wolves.
Mr. TWINEM. Yes, but we are dealing with a relatively small portion

of these oases and we are saying to these people, "In the past you have
been able to get a discharge no matter how many assets you had, no
matter that you had $10,000 in the bank," and so forth.
But now we are saying to him for the first time, "We are going to

apply a test to determine whether you are entitled to this relief, and
the test is, can you pay comfortably out of future earnings or not,
and if you can't" and that will be a good percentage of the cases, then
he will continue to proceed as he does today.
Mr. WIGGINS. I think that point of view has considerable merit, but

I think we ought to call a spade a spade and say in fact it has some
compulsion attached to it, and maybe that is desirable.
Mr. TWINEM. In my opinion, it doesn't really have the compulsion

that seems to bother some people, and that is it has only the compul-
sion that if you want this type of relief, this is how you get it, if you
want the protection of the court, and under your circumstances, this
is the avenue, this is your form of redress to meet your particular sit-
uation.
Mr. WIGGINS. Thank you very much for your help.
Mr. JACOBS. Are there any questions? Counsel has some questions.
Mr. ZELENKO. One question, Mr. Chairman.
I understand the motivation behind this proposal is not only to

help creditors but to provide amelioration to debtors. Is that correct?
Mr. TWINEM. Yes. It was thought this would eliminate some filings

and at the same time encourage additional filings under chapter
XIII where they are better off in many cases than they would be in
straight bankruptcy.
Mr. ZELENKO. So it is to benefit debtors that you propose this?
Mr. TWINED!. Yes, of course.
Mr. ZELENKO. Do you believe the present system under chapter

XIII benefits debtors?
Mr. TWINEM. I do, where it is used.
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Mr. ZELENKO. And it is a voluntary procedure, wherein the debtor
chooses that route.
Mr. TWINEM. Yes. Under this bill, it will encourage him to choose

that.
Mr. ZELENKO. To the extent that this bill forecloses any other

avenue for discharging debts in the Federal court is it compulsory?
Mr. TWINEM. If he wants the bankruptcy court as an avenue, he has

to meet the standards imposed.
Mr. ZELENKO. Thank you.
Mr. JAcoss. The committee expresses its gratitude to Mr. Twinem

for his appearance. Several labor unions have joined together to
make a statement in opposition to bills H.R. 1057 and H.R. 5771, and
have asked that it be included in the record, and without objection it
will be included in the record.
(The statement referred to follows:)

STATEMENT IN OPPOSITION TO BILLS H.R. 1057 AND H.R. 5771

This statement is submitted on behalf of the following labor unions:
New York Hotel & Motel Trades Council, AFL-CIO. and its several

affiliates
Bakery and Confectionery Workers International Union of America, Local
No. 3

Truck Drivers Local Union No. 807, I.B. of T.
Chefs, Cooks, Pastry Cooks and Assistants Union of New York, Local 89,
AFL-CIO

Pocketbook and Novelty Workers' Union, New York, Local No. 1, AFL-CIO
Sheet Metal Workers International Association Local Union No. 28 of New
York City

Association of Theatrical Press Agents and Managers, AFL-CIO
Local Union No. 277, I.B. of T.
Local 325, Cooks, Countermen, Soda Dispensers, Food Checkers, Cashiers
and Assistants Union

Local Joint Executive Board of New York City, AFL-CIO
with a membership of tens of thousands of wage earners.
On behalf of these labor unions, and the wage earners they represent, we wish

to record opposition to the compulsory Chapter XIII proceeding proposed by
Bills H.R. 1057 and H.R. 5771, on the grounds that it is unfair and dis-
criminatory.
The Chapter XIII proceeding presently permits an insolvent wage earner to

voluntarily enter into a Court approved plan whereby his debts are paid out of
future earnings or wages.
H.R. 1057, introduced by Mr. Poff on January 10, 1967 in the House of Repre-

sentatives, and H.R. 5771, an identical Bill, introduced by Mr. McClory on
February 20, 1967 in the House of Representatives, provide as follows:

H.R. 1057 AND H.R. 5771

A BILL To amend the Bankruptcy Act with respect to the use of Chapter XIII

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That section 55(b) of the Bank-
ruptcy Act (11 U.S.C. 91 (b) ) is amended to read as follows:

"b. At the first meeting of creditors, the judge or referee shall preside
and, before proceeding with other business, shall, if the bankrupt is a wage
earner within the meaning of subsection (8) of section 607 of this Act,
determine whether the bankrupt has shown that adequate relief cannot be
obtained under Chapter XIII of this Act. In the event that the judge or
referee shall determine that the bankrupt has failed to make such a show-
ing, he shall enter an order vacating the order of adjudication and dis-
missing the bankruptcy proceedings with notice to all of the bankrupt's
creditors, unless, within such time as the judge or referee shall fix, the
petition be amended to comply with the requirements of chapter XIII for
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the filing of a debtor's petition. In the event that the bankrupt is not a wage
earner or shall make such a showing as aforesaid, the judge or referee may
then allow or disallow the claim of creditors there presented, and shall
publicly examine the bankrupt or cause him to be examined, and may per-
mit creditors to examine him."

These Bills, which seek to amend the present Section 55(b) of the Bank-
ruptcy Act (11 U.S.C. 91 ( b) ) :

"(b) At the first meeting of creditors, the judge or referee shall preside
and, before proceeding with other business, may allow or disallow the
claims of creditors there presented, and shall publicly examine the bankrupt
or cause him to be examined, and may permit creditors to examine him",

compel a wage earner to submit to a proceeding against his will in which his
future earnings are pledged and divided amongst his creditors. No other insolvent
is subjected to such treatment.
The relief of "discharge in bankruptcy" available to all other debtors in

Bankruptcy Court, is, under these Bills, now to be denied to wage earners. There
can be no justification for such discrimination against wage earners, who, more
than others, need the protection of a fair and humane Bankruptcy Act.
In Chapter X proceedings involving corporations, partnerships or individual

businessmen, there is no compulsory proceeding making the debtors liable to pay
creditors out of future earnings. The very purpose of the Bankruptcy Act is to
rehabilitate the debtor and to give him a new lease on life. Only such non-
dischargeable debts as taxes, priority wage claims and those listed in Section
17(a) of the Bankruptcy Act, must be paid by the debtor.
Chapter XI, like Chapter XIII of the Bankruptcy Act, provides for voluntary

proceedings whereby debtors who so choose may pay their creditors pursuant
to a court approved plan. There is no provision for an involuntary Chapter XI
plan, nor should one be imposed upon wage earners under Chapter XIII.
Wage earners have a fixed income which is subject to the ever-spiralling

cost of living and entirely contingent upon a healthy economy. Even in the midst
of prosperity, employers are closing their doors and throwing vulnerable wage
earners out of work. These Bills would create additional and onerous pressures
on wage earners whose financial difficulties are already so overwhelming as to
bring them before the Bankruptcy Court. To deny such a debtor this relief
would certainly not help the wage earner nor the public. The Bankruptcy Court
should give him the same, if not greater, protection it affords all other debtors.
In most cases, wage earners fall into debt and become insolvent as a con-

sequence of having over-extended themselves in installment purchases. Fre-
quently, this results from their inability to resist the high pressure tactics of
salesmen, whose concern is not with the customers' ability to pay, but rather
with the commissions he will earn from the consummation of a sale. Conditional
sales purchasers are already harassed under State Laws which permit income
executions, and they should not be further exposed to the pressures these Bills
will create.
If the creditors seeking these Bills need protection against losses from install-

ment sales, they would be well advised to investigate their prospective pur-
chasers more carefully before selling their products rather than seeking this
severe and discriminatory legislation.
In conclusion, we wish to state that a wage earner should be permitted to

choose the proceeding which best suits him: either filing a petition in bank-
ruptcy, or voluntarily proceeding under Chapter XIII as it exists today.
For all of the foregoing reasons, on behalf of the labor unions which we repre-

sent, we wish to register strong opposition to these measures and recommend
that they be defeated.

COHN AND GLICKSTEIN, Attorneys.

Mr. JACOBS. The committee will stand adjourned subject to call of
the Chair.
(Whereupon, at 4:53 p.m., the subcommittee adjourned, to recon-

vene at the cad of the Chair.)
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STATEMENT OF THE CHAMBER OF COMMERCE OF THE UNITED STATES ON H.R. 1057
BY F. TURNER HOGAN *

The Chamber of Commerce of the United States supports H.R. 1057, and urges
its prompt enactment in the best interests of both business and consumers.
Personal bankruptcies have risen to an alarmingly high level. As a result:

Many of our citizens are being enveloped needlessly in the stigma of
bankruptcy; and
Other consumers are paying at least part of these losses, through prices

that must necessarily be set higher to compensate for bad debts.
The Chamber believes that a major reason for this alarming trend is the

failure to utilize fully Chapter XIII of the Federal Bankruptcy Act; therefore,
we applaud the intent of H.R. 1057 to assure better use of Chapter XIII.
We also believe prompt enactment is called for, inasmuch as there is current

agitation for mass bankruptcy filings—a movement which, if carried out, would
affect adversely not only the individuals directly involved, but also the economy
generally.
Chapter XIII of the Bankruptcy Act provides an opportunity for the petitioner

in a personal bankruptcy proceeding to plan to pay his debts out of future
earnings over an extended period of time, rather than declare bankruptcy.
Unfortunately, there is evidence that this plan for delayed payment is too
often ignored. Under present law, both the judge and petitioner may ignore
Chapter XIII if they choose. And the petitioner may succeed with a straight
bankruptcy petition, even though his income may be sufficient to pay his debts
over an extended period.
H.R. 1057 would amend Chapter XIII so that the judge would have to deter-

mine if the petitioner is financially able to pay his debts in this manner. If
petitioner is able, the judge would be required to.dismiss the proceedings, unless
the petition is amended to comply with Chapter XIII.
It is reasonable to assume Congress intended Chapter XIII be used whenever

feasible. It has become evident that either the petitioner or the presiding officer
of the court, or possibly both, need inducements to use Chapter XIII, when the
petitioner is financially able.

In 1940, more than 39,000 nonbusiness bankruptcies were filed. In 1966, the
figure increased to 176,000. This is a more than quadruple increase in just 26
years.
Nonbusiness filings in 1940 amounted to 74.79 per cent of total bankruptcy fil-

ings. In 1966, nonbusiness filings were 91.5 per cent of the total.
On a dollar basis, in the fiscal year ending January 3, 1960, $469,865,567 was

discharged by wage earners through bankruptcy. By 1965, in the space of only
five years, this total had leaped to approximately $1,352,413,394.
For the fiscal year ending June 30, 1967, it was estimated that more than

200,000 bankruptcy petitions would be filed and that nearly $1,500,000,000 would
be washed down the bankruptcy drain. This is a highly alarming increase and,
in the interest of the national economy, a constructive solution to this type of
debt problem is needed.

Education and credit counseling will help bring about a solution to debit
problems. And these programs are on the increase across the country. But many
citizens, regardless of education and counseling, find themselves personally in
debt to such an extent that some form of relief is necessary. There must be a
procedure that will allow these people to meet their obligations over a period of
time and avoid the stigma of bankruptcy. That procedure exists now in Chapter
XIII of the Federal Bankruptcy Act. It should be used in all possible cases.
If the present avoidance of Chapter XIII continues, it most certainly will

have detrimental effects on the economy and on all consumers. The financial
integrity and security of both individuals and businesses must be protected and
maintained.
The tremendous volume of personal bankruptcies is inevitably reflected in

prices. When a debtor declares straight bankruptcy and is released from paying
his bills, the businesses that are his creditors lose money. This loss becomes a
cost of doing business and a possible cause of business failure and must be re-

*Staff Attorney, Banking and Monetary Policy Committee, National Economic Develop-
ment Group, Chamber of Commerce of the United States.
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Of

fleeted in the prices paid by all consumers. The one and a half billion dollars in
debts estimated to be released in the fiscal year ended June 30, 1967, through
straight bankruptcy petitions, is an astounding amount that must be made-up
ultimately by other consumers.

Already, at least one ethnic group leader is threatening to urge "tens of thou-
sands of poor people" to declare bankruptcy en masse across the country—
assumedly under the protection of the courts' avoidance of Chapter XIII. Not
only would this be an injustice to creditors, but it would soil the credit record
of the petitioners and possibly drive them into the hands of loan sharks and un-
ethical merchants. Any such movement would be a dangerous abuse of the
purpose and spirit of the Federal Bankruptcy Act—an abuse that could and
should be avoided by proper use of Chapter XIII.

The National Chamber recognizes the need for a personal bankruptcy law to
protect those who find themselves in a personal financial crisis. It also recog-
nizes the need for a respectable and equitable way out of such a crisis, short of
bankruptcy. We believe the use of Chapter XIII would answer both needs.
If Chapter XIII is worth having as part of the Federal Bankruptcy Act, it

is worth using—and its use should be mandatory whenever feasible.
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SUPREME COURT OF THE UNITED STATES

No. 694.—OCTOBER TERM, 1965.

On Writ of Certiorari toWarren W. Perry, Petitioner,
the United States CourtV•
of Appeals for the Sixth

Commerce Loan Company. Circuit.

[March 7, 1966.]

MR. JUSTICE CLARK delivered the opinion of the Court.

Perry, a furnace operator employed by Moore Lead
Company, filed a petition in the District Court under
Chapter XIII of the Bankruptcy Act, 52 Stat. 930
(1938), as amended, 11 U. S. C. §§ 1001-1086,1 request-
ing confirmation of his plan for an extension of time
within which to pay his debts out of his future wages.
In his plan he proposed to pay his debts of $1,412 in 28
equal monthly installments of $60 from his wages of $265
a month. On the hearing for confirmation of the plan,
however, it appeared that Perry had previously filed a
petition in straight bankruptcy and obtained a discharge
therein in 1959, within six years of the filing of this pro-
ceeding. On motion of the respondent Commerce Loan
Company, the referee dismissed the plan on the ground
that the previous bankruptcy was a bar thereto under
the provisions of § 14 (c) (5) of the Act.2 On review the
District Court upheld the dismissal. The Court of Ap-
peals affirmed. 340 F. 2d 588. We granted certiorari,

1 All United States Code citations herein refer to the 1964 edition.
252 Stat. 850 (1938), as amended, 11 U. S. C. §32 (c) (5) :

"(c) The court shall grant the discharge [in bankruptcy] unless
satisfied that the bankrupt has . . . (5) in a proceeding under this
title commenced within six years prior to the date of the filing of
the petition in bankruptcy had been granted a discharge, or had a
composition or an arrangement by way of composition or a wage
earner's plan by way of composition confirmed under this title . . . ."
11 U.S. C. §32 (c) (5).
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•

382 U. S. 889, in view of a conflict on the point among
the courts of appeals.' We conclude that confirmations
of wage-earner plans by way of extensions are not affected
by § 14 (c) (5), and, therefore, reverse the judgment
below.

I.

Background of Chapter XIII.

Although statutory relief for the financially distressed
wage earner had been available to some extent as early
as the Bankruptcy Act of 1867, 14 Stat. 517, Congress
found in its study prior to the 1938 revision of the bank-
ruptcy laws that there were no effective provisions for
the complete repayment of the wage earner's debts
suited to his problems. H. R. Rep. No. 1409, 75th
Cong., 1st Ses,s., 53 (1937). For example, compositions
under § 12 of the 1898 Act, 30 Stat. 549, were available
to the wage earner, but the relief afforded was unsatis-
factory. Section 12 proceedings, which were primarily
adaptable for use by business entities, were dispropor-
tionately expensive in view of the small sums ordinarily
involved in wage earner cases; they lacked flexibility;
and they did not provide for jurisdiction of the court
subsequent to confirmation. Other provisions of the Act
had similar disadvantages. Faced with inadequate relief
under the federal bankruptcy laws and often with little
protection from creditors under state law, the only course
usually open to the wage-earning debtor was straight
bankruptcy. In such proceedings, everyone lost—the
creditors by receiving a mere fraction of their claims, the
debtor by bearing thereafter the stigma of having been
adjudged a bankrupt. In designing a remedy for the di-

Compare In re Schlageter, 319 F. 2d 821 (C. A. 3d Cir. 1963), and
Perry v. Commerce Loan Co., supra, with Edins v. Helzberg's Dia-
mond Shops, Inc., 315 F. 2d 223 (C. A. 10th Cir. 1963), and In re

Mahaley, 187 F. Supp. 229 (D. C. S. D. Cal. 1960). See also In re

Mayorga, — F. 2d — (C. A. 9th Cir. 1966).
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lemma facing a debtor seeking to repay, rather than
avoid, his obligations, the Congress settled upon the
wage-earner extension-of-time procedures of Chapter
XIII. The chapter gave—and was intended to give—
to the wage earner a reasonable opportunity to arrange
installment payments to be made out of his future
earnings. Congress clearly intended to encourage wage
earners to pay their debts in full, rather than to go
into straight bankruptcy or composition, by offering two
inducements: (1) avoidance of an adjudication of bank-
ruptcy with its attendant stigma; and, at the same time.
(2) temporary freedom during the extension from gar-
nishments, attachments and other harassment by
creditors. H. R. Rep. No. 1409, 75th Cong., 1st Sess.,
at 52-55.

History demonstrates that extension plans under Chap-
ter XIII are fulfilling the purposes intended. The rec-
ords of the Administrative Office of the United States
Courts show that over the past 20 years more than 20%
of all proceedings filed under the Bankruptcy Act by
wage earners have been for plans under Chapter XIII,
the overwhelming majority of these being for extension
plans.4 Since many wage earners who go into bank-
ruptcy do not proceed under Chapter XIII because they
are unemployed (and consequently have no earnings to
use for extension arrangements), have an inextricably
large indebtedness, or are simply unaware of the exist-
ence of an alternative to straight bankruptcy, the 20%
figure is even more significant. Moreover, large sums of

4 Chapter XIII also provides for wage-earner plans by way of
composition. Compositions under that chapter, however, are al-
most insignificant in the operation of wage-earner plans because most
creditors will not give the necessary approval. The latest published
statistics show that 95% of the funds paid to creditors under Chap-
ter XIII proceedings derive from extensions rather than composi-
tions. Administrative Office of the United States Court, Tables of
Bankruptcy Statistics, Table F 11 (1964) (by computation).
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money are annually returned to creditors under exten-
sion plans, the current rate being well over $26,000,000.
As wage earners ordinarily have little or no assets avail-
able for distribution in straight bankruptcy, these sums
represent settlements which the debtors would otherwise
be unable to effect and the creditors unable to obtain.
See Note, The Wage Earner Plan—A Superior Alterna-
tive to Straight Bankruptcy, 9 Utah L. Rev. 730 (1965) ;
Allgood, Operation of the Wage Earners' Plan in the
Northern District of Alabama, 14 Rutgers L. Rev. 578
(1960).

In light of the proven advantages of extension plans,
the Congress has re-expressed its legislative purpose
in amendments to Chapter XIII adopted since the
original enactment. A report to the House of Repre-
sentatives expresses it in these words:

"[C]hapter XIII provides a highly desirable method
for dealing with the _financial difficulties of indi-
viduals. It creates an equitable and feasible way
for the honest and conscientious debtor to pay off
his debts rather than having them discharged in
bankruptcy. The power of the court to change the
amount and maturity of installment payments with-
out affecting the aggregate amount of such pay-
ments makes Chapter XIII particularly applicable
to the present-day financial problems generated by
heavy installment buying." H. R. Rep. No. 193,
86th Cong., 1st Sess., 2 (1959).

And similarly, the Senate report states:

"We think there can be no doubt. . . that a pro-
cedure by which a debtor who is financially involved
and unable to meet his debts as they mature, over a
period of time, works out of his involvement and
pays his debts in full is good for his creditors and

85-771 0-67 10
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good for him." S. Rep. No. 179, 86th Cong., 1st
Sess., 2 (1959).

It is with this underlying policy in mind that we turn
to a consideration of the problem posed here; i. e.,
whether confirmation of an extension plan is barred by
a discharge in bankruptcy obtained within the previous
six years.

Chapter XIII requires the confirmation of a wage-
earner extension plan if "the debtor has not been guilty
of any of the acts or failed to perform any of the duties
which would be a bar to the discharge of the bank-
rupt . . . ." § 656 (a) (3). And Chapter III commands
that a discharge of a bankrupt shall be granted unless the
court is satisfied that the bankrupt has "within six years
prior to bankruptcy been granted a discharge, or had a
composition or an arrangement by way of composition
or a wage earner's plan by way of composition confirmed
under this Act . . . ." § 14 (c) (5). The "discharge"
of a debtor under a wage-earners plan shall issue after
compliance with the provisions of the confirmed plan,
§ 660, c. XIII, 11 U. S. C. § 1060. If at the expiration
of three years from the date of confirmation of the plan
the debtor has not completed his payments in accordance
with his plan the court may, after notice and hearing,
discharge the debts and liabilities dischargeable under
the plan, provided the court is satisfied that the debtor's
failure to make all of his payments "was due to circum-
stances for which he could not be justly held account-
able." § 661, c. XIII, 11 U. S. C. § 1061. And finally,
§ 602, of Chapter XIII 5 declares that the provisions of

5 11 U. S. C. § 1002: "The provisions of chapters 1-7, inclusive,
of this title shall, insofar as they are not inconsistent or in conflict
with the provisions of this chapter, apply in proceedings under this
chapter . . . ."
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Chapters I through VII of the Bankruptcy Act, insofar

as they are not inconsistent or in conflict with the provi-
sions of Chapter XIII, apply in proceedings thereunder.
We should note at the outset that in his present appli-

cation for relief Perry did not file a straight, voluntary
bankruptcy action in the District Court, nor "a compo-
sition or an arrangement by way of composition or a
wage earners plan by way of composition." He pro-
posed to pay all his debts, secured and unsecured, and
sought only an extension of time-28 months—in which
to pay them in equal installments from his future
wages. Ordinarily, a wage earner seeking to obtain
the benefits of extension proceedings under Chapter
XIII need only file a plan that meets the approval of
the majority of his creditors, § 652, 11 U. S. C. § 1052,
and is confirmed by the court; whereupon the plan be-
comes binding, § 657, 11 U. S. C. § 1057, and the ap-
pointed trustee commences collecting and disbursing to
the creditors the periodic payments provided under the
plan. Extension plans, therefore, differ materially. from
straight bankruptcy, arrangements under Chapters XI
and XII, and wage-earner plans by way of composition,
all of which contemplate only a partial payment of the
wage earner's debts. Indeed, under an extension plan,
the wage earner who makes the required payments will
have paid his debts in full and will not need a discharge,
even though the Act provides for a formal one. § 660.
In view of these considerations and the purposes

of Chapter XIII as outlined above, we do not believe
that the Congress intended to apply the six-year bar of
§ 14 (c) (5) to the confirmation of wage-earner extension
plans. The six-year bar was enacted 35 years prior to
the adoption of Chapter XIII, 32 Stat. 797 (1903),
at a time when no relief corresponding to extension plans
existed under the Bankruptcy Act. The unmistakable
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purpose of the six-year provision was to prevent the cre-
ation of a class of habitual bankrupts—debtors who
might repeatedly escape their obligations as frequently
as they chose by going through repeated bankruptcy.
See H. R. Rep. No. 1698, 57th Cong., 1st Sess., 2 (1902) ;
In re Thompson, 51 F. Supp. 12, 13 (1943). But an ex-
tension plan has no escape hatch for debtors, it is "a
method by which, without resorting to bankruptcy pro-
ceedings in the usual sense, a wage earner may meet the
claims of creditors." S. Rep. No. 179, 86th Cong., 1st
Sess., 2 (1959). To apply the six-year bar at the time
of confirmation of an extension plan would be both illogi-
cal and in head-on collision with the congressional pur-
pose as announced in the adoption and design of exten-
sion plans under Chapter XIII.6 Even if a literal reading
of these provisions suggested the application of § 14
(c) (5) to extensions plans, we would have little hesita-
tion in construing the Act to give effect to the clear
policy underlying Chapter XIII. As was said in United
States v. American Trucking Ass's, 310 U. S. 534, 543
(1940) :

"There is, of course, no more persuasive evidence
of the purpose of a statute than the words by which
the legislature undertook to give expression to its
wishes. Often these words are sufficient in and of
themselves to determine the purpose of the legisla-
tion. In such cases we have followed their plain
meaning. When that meaning has led to absurd or

6 Such a collision undoubtedly affects the functioning of the Act.
The Administrative Office of the United States Courts reports that
a "pronounced drop in Chapter XIII filings" has been noted in
the districts in the Sixth Circuit as a result of the holding in
Perry. Administrative Office4tof the United States Courts, Memo-
randum for the Committee on Bankruptcy Administration of the
Judicial Conference of the United States, Report on the Use of
Chapter XIII, p. 2 (June 22, 1965).
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futile results, however, this Court has looked be-
yond the words to the purpose of the act. Fre-
quently, however, even when the plain meaning did
not produce absurd results but merely an unreason-
able one 'plainly at variance with the policy of the
legislation as a whole' this Court has followed that
purpose, rather than the literal words."

But such a literal reading is not apparent in this case.
Section 656 (a)(3) does not, on its face, state that a
court may confirm an extension plan only if the debtor
is eligible for a discharge in bankruptcy. Rather, the
language of the section speaks, ambiguously, of "guilty"
acts and unfulfilled duties. There is, of course, no unful-
filled duty involved in § 14 (c)(5). Moreover, a prior
bankruptcy is hardly a "guilty" act within the usual
meaning of that word, and its use as a reference to
§ 14 (c) (5) is strained indeed. In fact, the legislative
history of § 14 (c) lends some support to a view that a
prior discharge is not a "guilty" act. In 1903, when the
forerunners of subdivisions (3) through (6) were orig-
inally added to § 14 (c) the House report stated:

"This amendment also provides four additional
grounds for refusing a discharge in bankruptcy:
(1) Obtaining property on credit on materially false
statements; (2) making a fraudulent transfer of
property; (3) having been granted or denied a dis-
charge in bankruptcy within six years, and (4) hav-
ing refused to obey the lawful orders of the court or
having refused to answer material questions ap-
proved by the court. No person who has been
guilty of any of these fraudulent acts should be dis-
charged, and a person who has refused to obey the
order of the court ought not to be discharged, and
it is quite clear that no person should have the bene-
fit of the act as a voluntary bankrupt oftener than
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once in six years." H. R. Rep. No. 1698, 57th Cong.,
1st Sess., 2 (1902). (Italics added.)

This language might be construed to set apart acts
which are criminal or reprehensible in nature and to con-
sider a prior bankruptcy to be something other than a
"guilty" act. But we need not, and do not, go so far

as to place this interpretation on the words "guilty acts."
It suffices that we find in them sufficient ambiguity to
impell recourse to the legislative purposes, outlined above,
underlying § 14 (c) (5). And while the identical lan-

guage of § 656 (a) (3) has been a part of the Bank-
ruptcy Act since 1898, as a restriction to confirmation
of compositions under what is now § 366 (3), 52 Stat.
911, as amended, 11 U. S. C. § 766 (3) and § 472 (3),
52 Stat. 923, as amended, 11 U. S. C. § 872 (3), there is no
indication that its enactment in Chapter XIII was in-
tended to bar confirmation of wage-earner extensions.
Indeed, it would seem that the absence of any legisla-
tive history bearing on the adoption of this provision
in Chapter XIII indicates that its inclusion was a
legislative oversight,' at least insofar as it bears on
wage-earners' extension plans.
This oversight is, of course, cured by the provisions

of § 602, which further buttress our conclusion. That
section directs that the provisions of Chapters I through
VII, which include § 14 (c) (5), are incorporated into
Chapter XIII only "insofar as they are not inconsistent
or in conflict with the provisions of this chapter." The
rationale of § 14 (c) (5)—the prevention of recurrent

This is not the only .example of drafting oversights in the Act.
Although § 14 (c) (5) was amended in 1938 to include a reference
to wage-earner compositions, the provision in that section relating
to confirmation of a composition was not deleted even though § 12
of the 1898 Act, 30 Stat. 549, under which such a composition might
have been confirmed, was repealed in the same enactment.
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avoidance of debts—is so inconsistent with the aims of
extension plans as to fall squarely within the exception
of § 602.

It is claimed, however, that § 686 (5) of Chapter XIII,
11 U. S. C. § 1086 (5), indicates a contrary result. We
think not. This provision, in setting the effective date
of the chapter, provides that confirmations thereunder
"shall not be refused because of a discharge granted or
a composition confirmed prior to the effective date of
this amendatory Act." It must be remembered that
extension plan relief of Chapter XIII was novel to the
law of bankruptcy. However, both compositions and
straight bankruptcies were old on the books. The Con-
gress, we believe, was only making certain, insofar as
extensions are concerned, that the old procedures would
not affect the new. This would be consistent with the
purpose of the Congress not to make § 14 (c) (5) appli-
cable to confirmations in extension plan cases. Rather
than an illogical exemption from the six-year bar, given
in cases where a discharge had been received before—
but not after—the new Act, § 686 (5) merely gave ex-
pansive effect to the congressional purpose by making
it clear that the remedy afforded be available retroac-
tively as well as prospectively.
We emphasize that our construction of the Act does

not preclude application of § 14 (c)(5) to confirmations
of general arrangements under Chapter XI or to real
property arrangements under Chapter XII. It is true
that restrictions identical in phrasing to § 656 (a)(3)
appear both in Chapter XI, § 366 (3), and in Chapter
XII, § 472 (3). The relief afforded in those chapters,
however, represents a wholly different statutory scheme
from wage-earners' extensions, and the restrictive provi-
sions are not, therefore, in pan i materia. Sections 366 (3)
and 472 (3) neither impart to nor receive from § 656
(a) (3) a meaningful effect. Nor does our construction
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imply an immunity from the six-year bar to those seek-
ing confirmation of wage-earner compositions. A com-
position under Chapter XIII, unlike extensions, is closely
akin to straight bankruptcy and to proceedings under
Chapters XI and XII, for under such a plan the debtor is
discharged from his debts and claims of the creditors are
only partially paid. In re Jenson, 200 F. 2d 58 (1952),
cert. denied, 345 U. S. 926 (1953), but see In re Goldberg,
53 F. 2d 454 (1931). It is both logical and consistent
with the underlying purposes of § 14 (c) (5) that con-
firmation of wage-earner compositions be barred by prior
bankruptcy, since repeated use of such plans would, in
effect, provide an opportunity for abuse of the Act.

It has been argued that extension plans do not com-
pletely avoid the possibility of adjusting the wage
earner's debts. It is true that § 660 provides for dis-
charge after compliance with the provisions of a Chapter
XIII plan. While this section applies to wage-earner
compositions as well as to extensions, a "discharge" there-
under has a wholly different impact where an extension
is involved. In the latter case a discharge is little more
than a mere formality. It is also claimed that § 661
presents a somewhat more troublesome objection. That
section as we have noted may allow a wage earner to
obtain a release from all dischargeable debts if, after
notice and hearing, the court is satisfied that the failure
of the debtor to comply with the plan was due to cir-
cumstances for which he could not be held justly account-
able. However, we see no serious problems in this
section. First, experience has shown that almost all
plans approved under the Act envision repayment within
three years. The problem, therefore, is not likely to
arise. Second, there are adequate provisions for notice
and hearing prior to a discharge under § 661. Objecting
creditors may raise § 14 (c) (5) as a bar to relief if and
when the debtor seeks such relief. A request for relief
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under § 661 would, in effect, constitute an attempt to
transpose an extension plan into a composition, and a
grant of relief thereunder would, at that time, be tanta-
mount to a confirmation of a composition. The six-year
bar would, therefore, be operative in such a situation.
In view of this, as well as the power of the court to make
certain that the provisions of the chapter are not abused,
we see no reason to allow this section alone to destroy
the beneficial purposes of enactment.'
For the foregoing reasons, we conclude that petitioner's

plan should have been confirmed.
Reversed and remanded.

8 We note that the National Bankruptcy Conference has proposed
amendments to the Act which are intended to clarify the inter-
relationship of §§ 14 (c) (5), 656 (a) (3), and 661. The proposed
clarification is in accord with our construction of the Act. See
H. R. 20, 89th Cong., 1st Sess. (1965). The Judicial Conference,
upon request of the Congress, has submitted its views approving
the bill. Letter from the Director of the Administrative Office of
the United States Courts to the Chairman of the Committee on
the Judiciary, House of Representatives (September 29, 1965). See
also Report of the Proceedings of the Judicial Conference of the
United States, at 68 (September 22-23, 1965).
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SUPREME COURT OF THE UNITED STATES

No. 694.—OCTOBER TERM, 1965.

Warren W. Perry, Petitioner,
V.

Commerce Loan Company.

On Writ of Certiorari to
the United States Court
of Appeals for the Sixth
Circuit.

[March 7, 1966.]

MR. JUSTICE HARLAN, dissenting.

The result reached by the Court may well be desirable,
but in my opinion it is one that cannot be attained under
the present statute within the proper limits of the
judicial function.
Chapter XIII of the Bankruptcy Act establisHes pro-

cedures for the relief of wage earners who are unable to
meet their debts as they mature. Two types of pro-
cedures are made available: extension plans under which
the wage earner's debts are intended to be paid off in full
over a period of time, and composition plans under which
only a percentage of debts are recoverable. Referring to
both types of plans, § 656 of the Bankruptcy Act, 11
U. S. C. § 1056 (1964 ed.), provides that "a plan" shall
not be confirmed if the debtor has "been guilty of any of
the acts or failed to perform any of the duties which
would be a bar to the discharge of the bankrupt . . . ."
To ascertain what would be a bar to the discharge of a
bankrupt one must turn to § 14 (c), 11 U. S. C.r§ 32 (c)
(1964 ed.), which provides, among other things, that no
discharge may be granted if the bankrupt has been
granted a previous discharge within six years. § 14
(c) (5). It is undisputed that petitioner here was so
discharged, and there is no question but that he would
have been refused another discharge in bankruptcy at
the time he applied for this extension plan. The statu-
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tory scheme thus plainly seems to bar him from obtaining
Chapter XIII relief as well.
The process by which the Court has undertaken to

release the debtor from the impact of these straightfor-
ward statutory provisions seems to me wholly unavailing.
The Court's major argument is built upon its reading
of the word "guilty" in § 656 (a) (3). As already noted
that section denies confirmation to an extension plan if
the debtor has been "guilty" of any act that would bar a
discharge in bankruptcy. The argument is that since
receiving a prior discharge is neither unlawful nor mor-
ally reprehensible one cannot be "guilty" of it, and hence
that the six-year "discharge" provision cannot be a bar
to a Chapter XIII extension plan.

This argument presupposes that the word "guilty"
was intentionally used in § 656 in a discriminating sense,
that is, to distinguish among those acts catalogued
in § 14 (c) which under § 656 would bar confirmation
of an extension plan. The fact of the matter is, how-
ever, that when Congress in 1938 enacted Chapter XIII,
52 Stat. 930-938, it took as its model the form and lan-
guage of the prior bankruptcy act, more specifically
§ 12d, 30 Stat. 550, dealing with compositions.' The
"guilty" phrase was appropriate in that 1898 statute
because at that time the only bars to a discharge in the
predecessor of § 14 (c) were offenses punishable by im-
prisonment or fraudulent concealment. Section 14b, 30
Stat. 550. In 1903, Congress amended § 14b to include
the six-year bar, 32 Stat. 797, and over the years other
grounds for refusing confirmation have been added to
that section. But the word "guilty" was never changed,
and has obviously remained in several chapters of the

1 "The judge shall confirm a composition if satisfied that (1) it is
for the best interests of the creditors; (2) the bankrupt has not
been guilty of any of the acts or failed to perform any of the duties
which would be a bar to his discharge; . . . ." § 12d, 30 Stat. 550.
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act merely as a shorthand way of referring back to
those items that preclude the granting of a discharge.
Thus, Chapter XI of the Bankruptcy Act, which deals
with arrangements, has almost an exact duplicate of
§ 656 (a) (3) containing the same "guilty" phraseology.
§ 366 (3), 11 U. S. C. § 766 (3) (1964 ed.). Chapter XII,
which deals with real property arrangements, contains a
similar provision. § 472 (3), 11 U. S. C. § 872 (3)
(1964 ed.). And of course Chapter XIII, dealing with
both compositions and extensions for wage earners, uses
this language. These parallel provisions all derive from
the same section framed in 1898.
This history and this parallelism indubitably demon-

strate two things: first, that the Congress did not devise
the "guilty" terminology in 1938 as a means of making a
subtle distinction between the morally reprehensible bars
to bankruptcy contained in § 14 (c) and the other bars
there enumerated; and second, that the word "guilty"
means the same thing when applied to general arrange-
ments in § 366, to real property arrangements in § 472,
and to compositions and extensions in § 656. If the
word "guilty" excludes the six-year bar for extension
plans, it is impossible to see what sort of statutory inter-
pretative sleight of hand would save it for general ar-
rangements, real property arrangements, and wage-earner
composition plans. Moreover, it seems already accepted
that as applied to Chapter XI arrangements, the "guilty"
provision does refer back to the six-year bar. See In re
Jensen, 200 F. 2d 58; 9 Collier, Bankruptcy ¶1 9.19, at
310-311 (14th ed. 1964) ; Kennedy, Hospitality for Re-
peaters Under the Bankruptcy Act, 68 Commercial Law
J. 117, 119-120 (1963). The same would appear to be
true of the meaning of "guilty" in Chapter XII. See
9 Collier, supra, If 9.07, at 1146. And the Court in its
present opinion appears to concede that when applied to
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compositions, § 656 is somehow transformed to include
the six-year bar.
In short, construing "guilty" to refer only to "repre-

hensible" aspects of § 14 (c) has no basis in legislative
history, and requires a strained attempt to distinguish
other applications of the identical section and of parallel
sections which concededly are applied more generally.
Because of its ramifications, this construction may do
serious harm to the administration of Chapter XIII com-
positions, Chapter XII real property arrangements, and
Chapter XI arrangements.
The Court also advances another argument in support

of its conclusion that confirmation of this extension plan
was not barred by virtue of §§ 656 and 14 (c). This
argument rests essentially on § 602 of the Bankruptcy
Act, 11 U. S. C. § 1002 (1964 ed.). Section 602 provides
that the provisions of Chapters I through VII shall apply
to Chapter XIII "insofar as they are not inconsistent
or in conflict with the provisions of this chapter . . . ."
It seems to be said that the six-year bar is inconsistent
with the provisions of Chapter XIII because the exten-
sion plan is designed to give wage earners relief, and the
six-year bar would preclude some such people from
receiving that relief without good reason.
This argument likewise does not withstand analysis,

To be sure the six-year bar makes it impossible for cer-
tain wage earners to get relief by way of extension plans,
but so do all the other restrictions on this form of relief.
Nobody would suggest that it is "inconsistent" with
Chapter XIII to withhold extension-plan relief from
those who engage in fraud on the ground that such a
restriction cuts down the number of people who can take
advantage of Chapter XIII. Section 656 clearly does
establish restrictions on the class of people to whom relief
is available; the question before us is whether the six-
year bar is such a limitation; citation of § 602 is con-
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clusory only, and makes no positive contribution to a
meaningful analysis.
My conclusion that the statute should be read literally

to preclude the confirmation of an extension plan if the
applicant has been granted a discharge within the previ-
ous six years is reinforced by § 686 (5) of Chapter XIII,
11 U. S. C. § 1086 (5) (1964 ed.). Section 686 (5) in its
entirety declares that "confirmation of a plan under this
chapter shall not be refused because of a discharge
granted or a composition confirmed prior to the effective
date of this amendatory Act." The inclusion of this
provision indicat.s quite clearly that Congress did believe
that a prior discharge would be a bar to a Chapter XIII
plan, and that it decided to remove that restriction only
for discharges granted before September 22, 1938, the
effective date of the statute in question. See 10 Collier,
supra, !I 33.05, at 477. Such a provision is perfectly
understandable. Before the enactment of the extension
plan amendment, wage earners who sought a bankruptcy
remedy could obtain only a discharge through straight
bankruptcy or composition. There would be no reason
to preclude wage earners who availed themselves of such
relief prior to September 1938 from obtaining a more
favorable extension plan subsequently. On the other
hand, after enactment of Chapter XIII, wage earners
would have the opportunity to apply for an extension
plan. It is not difficult to understand why Congress
should have refused to permit wage earners who chose
a discharge in bankruptcy rather than an extension plan
a second opportunity, within six years, to receive statu-
tory relief. I am frank to say that I am unable to per-
ceive the basis for the Court's contrary explanation of
this provision.
The short of the matter is that the Court's arguments

do not support the conclusion it reaches. The conclusion
is of course supportable as a legislative judgment, even
though arguments can be made for both sides. Thus,
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it might be argued for the six-year bar in a Chapter XIII
context somewhat as follows: the wage-earner extension
plan is a new and very advantageous procedure for the
debtor, but it is a burden on the courts. It is also a con-
straint on creditors who will be delayed in collecting, will
be precluded from garnishing, and may not receive full
repayment if the debtor obtains a discharge under § 661
of the Act, 11 U. S. C. § 1061 (1964 ed.). It is therefore
reasonable to limit the availability of this kind of relief
to those wage earners who have not had the advantage
of a discharge in bankruptcy in the previous six years.
Furthermore, it is certainly arguable that the six-year bar
encourages wage earners to make use of the Chapter XIII
procedure. With the prior-discharge bar eliminated, a
debtor might eschew an extension plan and decide instead
to go through straight bankruptcy first, waiting a few
months until the going once again "gets tough" to take
advantage of the extension plan.
I venture considerations such as these not as overcom—

ing the countervailing ones relied on by the Court, and
heretofore espoused by others,' but simply to point
up the fact that this is not one of those cases where
seemingly straightforward statutory language must yield
its literal meaning to a contrary congressional intent.
What we have here are but two contrasting legislative
policies, wherein the Court's duty is to take the statute
as it is presently plainly written.
I would affirm the judgment of the Court of Appeals.

2 See the proposed amendment of the Bankruptcy Act by the Na-
tional Bankruptcy Conference, note 9, ante, p. 12; Kennedy, Hospi-
tality for Repeaters Under the Bankruptcy Act, 68 Commercial
Law J. 117 (1963).
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