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WATER CARRIER MIXING RULE EXEMPTION
W ED N ESD A Y , OC TO BE R 4,  19 67

H ouse of R epr esentative s,
S ubc omm itte e on T ransportation and Aeronau tics,

Commit tee  on I nter state and F oreign  Commerce,
Wa shington , D.C.

The subcom mit tee met , p ur su an t to  notice , a t 10 a.m., in room  2123, 
Ra yb urn House  Office Bu ild ing , Hon. Sam uel  N. Fr iede l (ch air ma n 
of  the  subcom mit tee)  presid ing .

Mr. F riedel. Th e com mitt ee will come to  order.
Th is mo rning the  Subcom mitt ee on Tr an sp or ta tio n and Ae ro­

nauti cs is meetin g to  conside r 12 ide nti ca l bil ls which  would  amend  
section 303 (b)  of the In te rs ta te  Commerce Ac t in three pa rti cu la rs :

(1) The bil ls would eliminate the  so-called mixin g rule . Th is is 
done  by st riki ng  t he th ird  sentence  of  the subsection  se ttin g out the 
def init ion th at  two or  m ore vessels while na vig ated  as a un it shall  be 
con side red to be a  sing le ve sse l;

(2) They elim ina te the cutof f d ate  of Ju ne  1,1939, fo r de ter mi nin g 
wh at commod ities  were tra ns po rte d in bu lk in acco rdan ce with  ex­
is tin g custom  of the  tra d e ; and

(3) Th e bil ls effec tively li ft  t he  cei ling  of three  commodities  inso ­
fa r as tran sp or ta tio n by barges  is conc erned, tho ug h re ta in in g it  as 
to l ake  an d coastw ise vessels.

Bas ica lly,  the bil ls seek to  ov er turn  the series of ru lin gs  of  the  
In te rs ta te  Comm erce Commission ove r a period of  25 yea rs, which 
have h eld  t hat  th e mixin g in a single t ow o f bulk  com mod ities  exe mp t 
fro m reg ulati on  wi th regu lated  nonbulk  commod ities  causes  th e ex­
em ption  fro m reg ula tio n to be lost , cu lm ina tin g in its  position being 
susta ine d by a cir cu it decis ion th at was uphe ld last Ma rch  by the 
Supre me  Court . These decis ions hav e str uc k down various at tempts 
by the  ca rri ers to  ut iliz e th e inc ide nta l tow ing  au thor ity  of sec tion  
30 3(f) (2) to avoid the  dir ec t res tri cti ons of sect ion 303 (b)  ap plying  
to  the  tra ns po rtat io n o f commodities  in  bulk .

The subjec t is no t a new’ one  to the comm ittee , ha ving  been befo re us 
in bil ls since the 86th Congress.  In  th e 87th  Congres s th is  com mit tee 
he ld extensive heari ngs in the  s pr ing of  1962 on  several bil ls at te m pt ­
ing to meet  the pro blem of  the mixi ng  ru le ; eit he r by rep eal  of  the 
ru le or  by repeal  of the  e xem ption. Th e la tter  a pproa ch  is th at which  
the In te rs ta te  Comm erce Commiss ion has recommended now  fo r a 
numb er of  years.

A t th at  t ime  th e wa ter  ca rri ers appeare d to be d ivided , some u rg in g 
the  repeal  of the mi xing  ru le and  oth ers  ur gi ng  its ret en tio n. The se 
positions were the same which the y ha d tak en  before  the IC C in  the 
proceedings fol low ing  t he  various appli cat ion s fo r de cla ra tory  orders 
made by the  wa ter  common carr ier s.

l



2 WATER CARRIER MIXING RULE EXEM PTION

I t  is my un de rst an ding  th at  the In te rs ta te  Comm erce Commission  in May of  th is  ye ar  recons idered its  orde r of  Au gu st 1960 in  the  lig ht  of the or de r of the Supre me  Co ur t th is  past Ma rch  affirming the judg men t of  the  di str ic t court  susta ining  the  Comm ission’s order , and has  extend ed until Ja nu ar y 1968 the da te to which the wa ter  ca rri ers mu st comply wi th the  Commiss ion ord er.  (See  p. 18.)A lis t of the bil ls toge ther  wi th  a copy of  one of the bil ls and the agencies repo rts  the reo n wil l be inc luded in the record  at  till s po int .
(B ill s ide nti ca l to H.R.  7610, Cab ell, of  Tex as,  are  as follows : H.R.  10315, Adams, of W ashing ton;  H .R. 10659, Boggs, of L ou is iana ; H.R . 11875, O ’Neill of Massachu set ts; H.R.  12126, Clark , o f Pe nn sy l­va ni a;  H.R.  12143, Su lliv an,  of Missouri;  H.R.  12452, Ha milton , of  In di an a;  H.R.  12602, F ul ton of  Pe nn sy lvan ia ; H.R. 12689, Moorh ead,  of Pe nn sy lva nia;  H.R. 12848, K uykend all , of Tenn essee; H.R.  13018, Er lenb om , of Ill ino is. )
(The  tex t of  H.R . 7610 an d dep ar tm en tal  repor ts f ol lo w:)

[H.R. 7610, 90th Cong., 1st sess.]
A BILL To amend section 303(b) of the In ters ta te Commerce Act to modernize certa in res trict ions  upon the application and  scope of the exemption provided there in

Be i t enacted by the Senate and House  of  R epresentative s of the United States of America  in Congress assembled, Th at section 303(b)  of the In ters ta te  Com­merce Act, as amended (49 U.S.C. 903(b )) is amended (1) by str iking from the  second sentence thereof the par enthet ica l expression “ (in accordance with  the  exist ing custom of the tra de  in the  handling and tranpo rtat ion  of such commodities as of Jun e 1, 1939)”. (2) By stri king the  th ird  sentence in its entirety.

Executive Office of the P resident,
Bureau of the  Budget,

Washington , D.C., September  7 ,1961.Hon. Harley O. Staggers,
Chairman, Comm ittee on Inte rstate  and  Foreign Commerce, Rayburn House Office Building, House o f Representatives, Washington, D.C.

Dear Mr. Chairman : This is in reply  to your request for  the  views of the  Bureau  of the  Budget on H.R. 7610 and H.R. 10315, identical bills  to amend scetion 303(b) of t he  In terst ate Commerce Act to modernize cer tain rest rict ions upon the  application and  scope of the exemption provided the rein.The bill would amend the  bulk commodity exemption for  wa ter  car rie rs to eliminate  an outmoded definition of what constitu tes a bulk commodity and the requ irement that  two or more vessels while  navigated as a uni t be considered to be a single vessel. As amended, the exemption would there fore  apply to each vessel in  a multi-vesse l tow.
This  bill is a cons tructive step toward removing arti ficia l barriers  to the free flow of commerce and the  elimination of ra te  regulation where  it serves lit tle  public purpose. The Bureau of the  Budget, there fore , recommends enact­ment  of this  legisla tion.

Sincerely yours,
Wilfred H. Rommel,Ass ista nt Director for  Legis lative Reference.

Office of the Secretary of Transportation,
Washington , D.C., August 25,1961.Hon. Harlf.y O. Staggers,

Chairman, Committee on In ter sta te and Foreign Commerce,House of  Representatives, Washington, D.C.
Dear Mr. Chairman : Your Committee  has requested the  views of th is Dep art­men t on H.R. 7610, a bill to amend section 303(b) of the In terst ate Commerce
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Act to modernize cer tain  rest rict ions upon the  application and scope of the 
exemption provided  there in.

Presently,  section 303(b)  extends an exemption from economic regulat ion 
by the In ter sta te Commerce Commission to  the tr anspo rta tion by a wa ter  car rie r 
of commodities in bulk when the  cargo space of the  vessel in which such com­
modities are  transporte d is being used for  the  car rying of not more tha n three 
such commodities. This  exemption is applicable only in the case of commodities 
in bulk which are “ (in  accordance with  the  exis ting custom of the  tra de  in the  
hand ling and transp ortation of such commodities as of June  1, 1939)” loaded  
and car ried  without  wrapper s or containe rs and received and delivered by the 
ca rri er  without  transp ortation mark or count. In apply ing section 303 (b) , two 
or more vessels while navigated as a un it are considered to be a single vessel.

The proposed legis lation would str ike  the  parenthen tica l clause quoted above. 
The  n et effect of such action  would be to free  the definition of what constitutes 
a bulk commodity of a  trade  custom of over  a qu ar ter  of a  century ago, if  indeed 
it  is possible to determine  precisely today exac tly wha t such a custom may have  
been or meant. As a resu lt, bulk traffic would now be  accorded  a read ily und er­
standable and  easily applicable definition. For these  reasons , the Departm ent 
would f avor  this  aspect of the legislation.

In  addit ion, H.R. 7610 would eliminate  the requ irement th at  two or more 
vessels while  navigated as  a un it be considered to be a single vessel. This  pro­
posal would perm it the  regu lato ry exemption to be applied to each vessel in a 
multi-vesse l tow ra ther  tha n to the tow itself , and  is designed to overcome a 
sta tut ory inte rpreta tion by the  Commission in Mississippi  Valley  Barge  Co. 
Exem ption , Section 303 (b) , 311 I.C.C. 103, which  subjected movements by a 
certif icated  tower of a barge  o f three or less bulk commodities in a mixed tow­
load along with  nonbulk  fre igh t to economic regulation . This holding  was sus­
tain ed upon jud icial review.

Extension of the  exemption in  the  m anner proposed to each vessel in  th e tow 
would be cons isten t with  sound operatin g prac tices and  with  the  rea list ic eco­
nomics of modern wa ter  ca rri er  transporta tion . It  would remove past artif icia l 
barriers  to the  free  flow of commerce. It  h as become increasingly  app arent th at  
the  need for  ra te  regu lation in this  area of transp ort ation  serves a public pur­
pose of lit tle  or no significance. The Department would therefo re also supp ort 
th is portion of the proposal.

The Bureau  of the Budget advises that  from the s tand point of th e Administ ra­
tion’s program the re is no objection to the submission of t his  repo rt for  th e con­
side ration of the Committee.

Sincerely yours,
J ohn L. Sweeney, 

Assis tan t Secretary f or  Public  Affair s.

Interstate Commerce Commission,
Office of the Chairman , 

Washington, D.C., Jul y 11,1967.
Hon. Harley O. Staggers,
Chairman, Commit tee on In tersta te and Foreign Commerce,
House  of Representatives, Washington, D.C.

Dear Chairman Staggers : This  responds to your  let ter  of May 29, 1967, re­
ques ting the  views of the Commission on H.R. 10315, a bill “To amend section 
303(b) of the Inter sta te Commerce Act to modernize cer tain  res tric tion s upon 
the  application and  scope of the exemption provided ther ein.” This  matt er  has  
been referred to our Committee on Legislation and on i ts beha lf I am authorized 
to submit the following comments.

At the present time, section 303(b) provides an exemption from regu lation 
of the transp ortation, by water  car rier s, of commodities, in bulk, when the 
cargo space of the vessel in which such commodities are tran spo rted is being 
used for  the carryin g of not  more than three such commodities. The exemption 
has several  limitatio ns, the  per tinent  ones being set for th in the  second and  
th ird  sentences of section 303(b).  The second sentence  contains  a paren the tical 
expression which defines bulk commodities in term s of those “which are  (in 
accordance with  the exis ting custom of the tra de  in  the h andling and tra ns po rta ­
tion  of such commodities as of J une 1,1939) loaded  and c arr ied  w itho ut wrapp ers  
or containe rs and received and delivered by the  carri er  without  transp ort ation  
mark or count.” The  t hir d sentence provides “for the purposes of thi s subsec tion
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two or more vessels which navigated as a un it shall be considered to he a single vessel.”
The changes proposed by S. 1314 would (1) strike from the second sentence the par enthet ica l expression, and (2) str ike  the thi rd sentence entire lv. The per tinent  amended subsection  303(b) then would r ea d:

(b) Nothing in this  pa rt shall apply to the tran spo rtat ion  by a water ca rri er  of commodities in bulk when the cargo space of the vessel in which such commodities  are  transp orted is being used for the car ryin g of not more than three such commodities. This  subsection shall apply only in the case of commodities in bulk which are  loaded and carr ied withou t wrapper s or containe rs and received and  delivered by the car rie r without tra nspo rta ­tion m ark  or count. * * *
The definition of hulk commodities  in term s of the custom of the trade  as of Jun e 1, 1939, has resulted in much confusion and some litiga tion.  Many com­modities, such as chemicals and sugar, were car ried  by water  car rie rs in con­tainer s as of Jun e 1, 1939, but  because  of efficiency and convenience are  now car ried  in bulk in modern barges and tank ers.  By orders in WC-2, decided No­vember 17, 1958, and WC-6, decided October 20, 1960, the  Commission declined to review the issues  presen ted, and  denied petit ions of certain barge car rie rs and other inte res ts which requested the issuance of declara tory  o rders to remove unc erta inty  respecting whe ther  or not the tran spo rtat ion  by water  of various commodities, in hulk, is exempt under section 303(b) by reason  of the custom of the t rad e clause.
Considerable litig ation has  also arisen over the  second limitat ion  in section 303(h).
Common car rie rs on inland waterw ays  engaged  in towing and affre ightm ent are  subject to regu lation by the Commission unde r part II I of the  act. Unless express ly exempted, they are  requ ired to possess certif icates  of convenience and necessity for the  routes on which they opera te;  mainta in reasonable  rates , charges and pra ctic es; publish and adhe re to tar iff s; file reports  and comply with  o ther  regu lato ry requirements. Under section 303(b), tran spo rta tion of not more than  three bulk commodities in a single vessel or  vessels being n avigated as a unit (a flotill a) is exempted from regu lation and may be performed without  regard  to certifi cated route authority  or of published tar iff  rate s. Since 1941, the  Commission, in a number of proceedings, has considered the  scope of this exemption as applied  to tows which “mix” bulk cargoes and non-bulk cargoes. Although section 303(b)  exempts bulk cargoes from economic regula tion,  the  Commission has  consistently  held th at  this exemption does not apply when exempt bulk commodities are  “mixed” or carried  in the same tow with  non-bulk (and non-exempt) commodities. In these  circumstances , the ent ire movement is subject to regula tion.
Although it  has  been argued that  thi s so-called “no-mixing” rule applies  only to the water  carri er  actually  towing the  mixed load, the Commission has  held otherw ise in Mississippi  Valley Barge Co., Exemption,  Section 303(h), 311. I.C.C. 105, sustained in Oulf  Canal Lines,  Inc. v. United State s, 258 F. Supp. 864 (1966), affirmed per  curiam by the Supreme Court  on March 20, 1967. This  proceeding arose  in 1959 on a petition for  a decla tory orde r by a number of certif icated  wa ter  car rie rs having non-certif icated affiliates, which hand le exempt contrac ts of affre ightm ent for  bulk commodities. After ente ring  into such a con trac t with a shipper, a non-certificated barge  line  may engage the certificated car rie r to tow the  shipment from an inte rmediat e point  to its ult imate  destination, where the non-cert ificated carri er  then takes possession aga in and delivers the  barge to the  consignee. The question  involved here  aris es when, in performing its  con trac t of towage, the  certifi cated car rie r combines bulk with  non-bulk commodities in a single tow.
The net effect of this decision, which would be over turned by this bill, is to requ ire the  carriers  involved to cease the  transp ortation  of “mixed” tows or, in the  alte rna tive , subject the transp ortation  of otherwise  exempt bulk cargoes to economic regula tion by the Commission when such commodities are  tran spo rted  with non-exempt cargoes. Because of the need for additional time to comply wi th the  Commission’s order and because of the pendency of this legisla tion, the Com­mission. at  the request of the partie s in this proceeding, has  stayed the effective date for compliance with  its  order until  Ja nu ary 1, 1968.
The effect of th is legislat ion on the  described portions of present section 303(b) will be to simplify, hut  simultaneously broaden, the scope of the exemption as presently Interpreted by the Commission. The  transportatio n by water of all commodities In bulk (except in Inte rcoasta l commerce) irrespect ive of whe ther
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they were  so handed during Jun e 1939, wil l be with in the  scope of the exemption. 
Further,  by deletion of the third  sentence in presen t section  303 (b) , thi s bill 
would broaden in scope of  the  exemption in two ways. Fir st,  it would overturn  
the  Commission’s dete rmination  th at  the mixing  of exempt and non-exempt com­
modit ies subjects the  ent ire movement to regula tion.  Second, because this deletion 
would eliminate  the present standard  th at  two or more vessels (i.e. barges) 
opera ted as a single un it shal l be considered as a “single vessel,” the  presen t 
limits of three bulk commodi ties in a tow would be eliminated and as many as 
60 separate  bulk commodities  could be car ried in a tow of 20 barges.

Since the  rail roads, which are  the wa ter  ca rri ers’ principa l competitors for  
bulk commodity traffic, have  alwa ys been subject to full economic regu lation by 
the  Commission, we have recommended on a number of occasions th at  the  
exemption provided by section 303(b)  be repealed  in its ent irety in the intere st 
of providing  equality of competitive  opportunity and regu lato ry trea tment  among 
the  several modes of transporta tion . No actio n has ever been taken on these 
proposals by Congress. Although we continue to believe that  the presen t 
exemption is ne ithe r conducive to fa ir  and  effec tive reg ulat ion nor to e ffectuation 
of the  goals of the  Natio nal Tra nsp ortation Policy, we also recognize that  the re 
is substantial Congressional sent imen t for the retention of this exemption. In  
these circumstances , the presen t si tua tion is inequi table  and unfai r to  subs tan tia l 
segments of the  wa ter  ca rr ie r industry.  As I have  noted previously , the Com­
mission’s order in the Mississ ippi Valley  proceed ing requ ires  th at  the  carriers  
eith er cease towing mixed shipments or file ta riff s and r ate s on otherwise exempt 
commodities. The first  alt ern ative would preclude the carrie rs from making 
efficient and economical use of their  equipm ent and facl ities while the  second 
would place ca rriers  in a poor competitive  position vis-a-vis other competing 
water  ca rriers  who tow only bulk cargoes  and thu s would be ful ly within the  
exemption afforded by pr esent section 303(b) .

In conclusion, we have no objection to thi s bill if the Congress as a ma tter of 
policy feels th at  the  inequitab le effects of thi s exemption, as between water  
car rie rs, should be eliminated. However, we continue  to believe tha t repeal of the  
exemption will ultim ately be required as a necessary step toward elimination of 
inequali ties  between carr ier s of d iffere nt modes.

Sincerely  yours,
Committee on Legislation, 
William H. T ucker,
Lawrence K. Walrath,
Paul J. T ierney, Chairman.

Mr. F riedel. I have a statement of the history of the  “mixing ru le” 
which I would like to have included in the record at th is point.

(The statement referred to follows:)
History of the  “Mixing Rule”

1940

Enactment of the T ransportat ion  Act.

1942
Mulgreen  Contract Carrier Application,  250 ICC 436, he ld:  The transp ort ation  

of bulk commodities is not exempt when such commodities are  bandied in the 
some tow and nonbulk  commodities. Jacoh Rice  & Sons, 250 ICC, 727 (1942), 
reaffirmed.

1944
ICC Bureau  of Water Carriers  info rmal let ter  (March 27) ruling th at  a car ­

rie r, towing a solid tow of bulk commodities, who cont racted to act as  an in­
cide ntal tower of a barge of package fre igh t for a regu lated car rie r, und er con­
ditions which would make the tower  exempt as to the  package fre igh t, und er 
section 30 3( f)(2 ) if handled separately, would not  lose the  exemption under 
section 303(b) for  the  bulk fre ight .

1955
American Barge Line, Petit ion for  Declaratory Order 294 ICC 796: Held th at  

the  towage by a c ar rie r o f bulk-loaded barges  of ano ther carri er  was not  inciden ­
ta l (under  sec. 3 03(f) (2) to the through tra nsp ort ation  und erta ken  by the  other
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carri er  when the towing c arrie r combined in a single tow the bulk-loaded barges with barges of non-bulk cargoes. In dictum, sta ted  the  exemption was lost for only t ha t portion  of  tr ip  where a  mixed tow was present.

1957
Commercial Tran sportation  Corporation, 300 ICC 66, held that  where  an un­regulated  carr ier  towing bulk-exempt barges  included in its tow a  non-bulk loaded barge which it  was  towing incidental ly for  a regu lated  car rie r, the  exemption was lost.

1958
Commercial Barge Lines v. United States, 166 F.Supp.867, ICC decision sus­tain ed ; affirmed per  curiam,  359 US 342(1959).

1960
Miss issippi Valley  Barge Co. Exemption, 311 IOC 105, held th at  under condi­tions  of The Amer ican Barge  Line decision, the exemption is a lso lo st as to the en­tir e tr ip, including the in itia l movement  in a non-mixed tow.

1966
Gulf Canal Lines, Inc.  v. United States, 258 F.Supp.864, Commission susta iner . Affirmed Supreme Court,  per  curiam,  March 20,1967.

1967
ICC order No. W-C-5, 31st May, staying Aug. 25, 1960 order unt il Jan . 1, 1968. 
(T he  1960, 1966, and 1967 orders , re fe rre d to above, fol low :)

311 ICCINTE RSTATE COMMERCE COMMISSION

(No. W-C-5)
M is s is s ip p i  Vall ey  B arge L in e  Co m pa ny  E x em pt io n , Sec tion  303(b )

Decided August 25, 1960

On petition, transp ortation  services  enti rely  by water ca rri er  of commodities in bulk, in circumstances whereby  beginning at  an intermediat e point, such com­modities are  towed in a uni t w ith nonbulk  commodities,  found not to be exempt from regu lation under the provis ions of section 303(b) of the In ter sta te Com­merce Act. Proceed ing discontinued.
Richard J. Hardy, Nuel D. Belnap, Ha rry  C. Ames, Donald Macleay, and W. Y.Wildman for petit ioners.
Robert J. Bernard, J. D. Feeney, Thomas J. Houser,  Ed White, Jam es W. Nis- bet, and E. R. Leigh for  rail  repl icants.
Kenneth J. McAuliffe, Pau l T. Truit t, Wa lter  D. Matson, Donald Macleay,Russel l S. Bernhard, and W. Y. Wildman for shipper organizations  and  water - ca rri er  replicants.

R epor t of t h e  Co m m is sio n  on P et it io n  
DIVISION 1,  COMMISSIONERS MVRPH Y, GOFF, AND HERRING

By Division 1:
By petitio ns filed August 31, 1959, Mississippi Valley Barge Line Company, Federal Barge Lines,  Inc., and American Commercial  B arge Line Company, here ­ina fte r called the Mississippi c arr ier s, and John I. Hay Company and Coyle Lines, Incorporated, her einafter called Hay and  Coyle, respectively, seek declara tory
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ord er s Un der th e pr ov is ions  of  sect ion 5 (d ) of  th e  A dm in is tr at iv e Pro ce dur e Act, 
to  rem ov e unce rt a in ty  as  to  th e co nst ru ct io n an d ap pl ic at io n in  des cr ib ed  c ir ­
cu m stan ce s of  th e ex em pt ion fr om  re gu la tion  as  pr ov id ed  in sect ion 303 (b ) of 
th e  In te rs ta te  Comm erc e Act. The  M issi ss ip pi  c a rr ie rs  til ed  a  bri ef  in su pport  of 
th e ir  po sit ion. The  pe ti tion s w er e do ck eted  an d no tic e th er eo f pu bl ishe d in  th e  
F ed er al  Reg is te r. H ay  an d Co yle  repl ied to  th e pe ti tion til ed  by th e M ississ ippi  
carr ie rs . Add iti on al ly , th e Lo ui sv ill e an d N as hv il le  R ail ro ad  Com pa ny , cl as s I  
ra il  ca rr ie rs  in  th e w es te rn  d is tr ic t,  th e  M an ufa ct uri ng  Che m is ts  Assoc ia tio n,  
Inc. , an d th e N at io nal  P la n t Fo od  In s ti tu te , here in aft er ca lle d th e as so ci at io n 
and th e  in st it u te , resp ec tiv ely,  til ed  re pl ie s to  th e  pe tit io ns . The  Pen nsy lv an ia  
R ai lr oad  Co mp any w as  perm it te d  to  in te rv en e an d become a part y  to  the 
proc ee ding .

Pet it io ner s,  ex ce pt  Coy le, a re  au th or iz ed  to  ope ra te  as  comm on ca rr ie rs  by 
w ate r by ba rg e an d towbo at , here in aft e r ca ll ed  fr ei ghting ,1 of  ge ner al  com­
m od iti es  as  her e per ti nen t,  be tw ee n por ts  and  po in ts  alo ng  th e M ississ ippi  River , 
th e Il lino is  W at er w ay , an d cert a in  tr ib u ta ri e s of th e  M ississ ippi  River . Th ey  also  
ho ld  au th ori ty  to  per fo rm  to w in g se rv ices  in te rr it o ri es gen er al ly  co ex tens ive 
w ith  th e ir  fr ei ghting  au th ori ti es . Co yle  is  au th or iz ed  to  pe rfor m  bo th  fr ei ghting  
an d to wing se rv ices  alo ng  th e Gul f In tr acoast a l W at er w ay , th e M ississ ippi  R iv er  
below an d in cl ud in g Bat on  Ro uge, La ., and cert a in  oth er  in la nd w at er w ay s en ­
te ri ng  th e Gul f of Mexico. Th e as so ci at io n an d th e in s ti tu te  re pr es en t sh ip pe rs  
whi ch  mo ve by w ate r carr ie rs , la rg e quan ti ti es of  ch em icals , coa l, fe rt il iz er s,  
an d ot her  co mmod iti es  in bu lk , under  th e ex em pt ion from  re gu la tion  prov id ed  bi­
se ct ion 303 ( b ) of  th e  act.

Pet it io ners  seek  an sw er s to  qu es tion s ba se d on  hy po th et ic al  st at em ents  of 
fa ct s.  The  qu es tion s an d st at em en ts  of fa c t a re  se t fo rt h  in  th e  ap pe nd ix  he re to . 
The  as so ci at io n an d th e  in s ti tu te  co nt en d th a t th e pet it io ns cl ea rly sp el l ou t 
m att ers  which  pre se nt a qu es tion  fo r an  advers ary  pr oc ee di ng  ra th e r th an  a 
proc ee ding  look ing to w ar d a dec la ra to ry  o rd er;  th a t th e  sh ip pi ng  pu bl ic  is 
en ti tl ed  to  ha ve  th e  q ue st io ns  re so lved  in a ca se  pre se nting cl ea rc ut is su es  ba sed 
on  ac tu a l fa cts  ra th e r th an  on hy po th et ic al  st at em ents  of  fa c ts ; an d th a t th e 
pet it io ns shou ld  be de ni ed  or dis miss ed . Th e ra il ro ads ass e rt  th a t th e  c on side re d 
hyp ot he tica l fa cts  re la te  to  tr ansp ort a ti on  in th e  sa m e tow of bu lk  tra ffi c w ith  
no nb ulk tra ffi c which , they  m ai nta in , cl ea rly w as  fo un d not to  be w ith in  th e 
30 3( b)  ex em pt ion in  Am er ic an Ba rg e L in e Co. P et it io n  fo r D ec la ra to ry  Order . 
204 I.C.C. 796, h ere in aft e r ca lle d th e  Am er ic an  Bar ge  L in e  ca se , an d C om m er ci al 
Tr an sp . Corp., Exc mp. , See . 80 3( b)  an d 3 0 3 ( f) (2 ) , 300 I.C.C. 66. here in aft er 
ca lle d th e Com mercial  Tr an sp or t ca se  (r ev iew ed  an d su st ai ned  in  Co mm ercia l 
Ba rge Li ne s.  Inc. , v. Uni ted S ta te s,  166 F. Supp . 867, by th e D is tr ic t C ourt  fo r 
th e E ast ern  D is tr ic t of  Michig an , which  ju dgm en t w as  aff irm ed by th e Su prem e 

C ou rt  in 359 U.S . 342. Th ey  co nt en d th a t th e  p et it io ns sh ou ld  be dis miss ed , or in 
th e a lt er nat iv e,  if  th e  Co mm iss ion  ho lds th a t th e  pet it io ner s may  be co ns idered  
under  sect ion 5 (d ) of th e  A dm in is tr at iv e P ro ce du re  Ac t, th a t such  pet it io ns  be 
de ni ed  by an  o rd er ho ld in g th a t th e  e xe mpt ion prov id ed  by sect ion 30 3( b)  of the 
ac t d oes n ot  app ly  in  th e cir cu m st an ce s p re se nt ed .

The  in s ta n t pet it io ns seek  re li ef  under  secti on  5 (d ) of  th e  A dm in is tr at iv e Pro ­
ce du re  Act. Th e pr ov is ions  of  sect ion 5, ho we ve r, a re  ex pr es sly lim ite d in th eir  
ap pl ic ab il ity to  m att ers  which  are  re qui re d by  st a tu te  to  be de te rm in ed  “on th e 
re co rd  a ft e r op po rtun ity fo r an  ag en cy  hea ri ng.” The  n a tu re  of  th e in s ta n t 
pr oc ee ding s is  no t su ch  as  to  re quir e an  ag en cy  hea ri ng w ithi n th e pr ov is io ns  of 
sect ion 5 of  th e  A dm in is tr at iv e P ro ce du re  Act  an d,  ac co rd ingly,  th e  pe ti tions 
w-ere im pr op er ly  file d th er eu nder . W e may , ho we ve r, under ou r au th o ri ty  in 
ge ne ra l, en te rt a in  pet it io ns se ek ing in te rp re tive  ru li ngs an d op inions . Com pa re  
A tl an ti c  F rt . Li ne s,  In c. — P et it io n  For  D ec la ra to ry  Order , 51 M.C.C . 175. In  
cert a in  in st an ce s in  th e  p a s t th e  Co mm iss ion  has  en te rt a in ed  pet it io ns of  th e 
tyi>e pr es en te d he re in  and has  issu ed  re port s an sw er in g hy pot het ic al  qu es tio ns . 
In  vie w of  th is  p ast  pra ct ic e an d th e  ab se nc e of  an y p ri o r no tic e to  t he  contr ar y , 
we  w ill  en te rt a in  th e in s ta n t pet it io n  under  ou r gen er al  in te rp re tive au th ori ty . 
We w ish to  po in t out  a t th is  tim e,  ho wev er,  th a t we  do no t be lie ve  it is in til e 
pu bl ic  in te re st  to  en te rt a in  and is su e de cision s w ith  re sp ec t to hypoth et ic al  
qu es tion s posed  by a re la tivel y  sm al l segm en t of  th os e wh o wou ld be  af fected , 
an d.  in th e a bsen ce  of  c om pe lling  c ircu m stan ce s,  fu tu re  p et it io ns of  th is  ty pe  will  
be  di sm issed.

i “F re ig h ti ng” de no tes se rv ice wh ich includ es  fu rn is h in g  by th e ca rr ie r of  th e  ca rg o 
spac e, such  as  a ba rge, an d of  mot ive po we r (g en er al ly  su pp lie d by th e to w boat ).
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Section 303(b)  of the act exempts the  tra nsp ort ation  by water  of bulk com­
modities when the cargo space of the vessel in which such commodities are  
transp orted is being used for  the  car ryin g of not  more tha n thr ee  commodities. 
For  the  purpose of the subsection, it  fu rthe r provides th at  two or more vessels 
while nav iga ted  a s a un it shal l be considered  to be a  single vessel. In construing  
these provisions, the  Commission, Division 4, consis tently has held th at  the 
exemption provided therein does not apply  when nonbulk commodities  and bulk 
commodities, although in sep ara te vessels, are  moved in tows as a unit. Port­
land Tug & liarge Co. Ext .— 'Washington-California, 265 I.C.C. 325, 335; Mulqueen 
Contract Carrier Application , 250 I.C.C. 436, 439; and Jacob Rice & Sons Contract 
Carrier Applica tion, 250 I.C.C. 727, 729. However, some confus ion has arisen con­
cerning the  applicability  of the exemption to the services of ca rriers  which u nder­
tak e by con trac ts with shippers to provide the  complete transp ortation service 
as aga ins t those which perfo rm towing services for the orig ina ting  or freighting 
ca rrier.

In the American Barge Line  case, on which the  Mississippi ca rriers  rely, the 
question ther e posed was :

Does the  inclusion  of the  barge ca rri er  “A” loaded with bulk fre igh t in 
such a tow of Fed era l (ca rrier B) destroy the  exemption which the  tra ns­
por tati on being performed for  Ca rrie r “A” would have if Carrier “A” used 
its  own power in towing the bulk shipment in question?

Division 4 concluded th at  the  considered transp ortation of commodities  in 
bulk by carrier B in a un it writh  nonbulk commodities is not transp ortation 
exempt from regulation under the  provis ions of section 303 (b) of the act, and 
discontinued the  proceeding. With respec t to the collateral question rela ting  to 
the  s tatus of tran spo rta tion performed by ca rri er  A (the  f reighing  carrie r) prior 
to the  inclusion of its  bulk-commodity barge or barges in ca rri er  B’s tow. the 
division observed, upon the fac tua l situ atio n there described, that  such prio r 
transp ort ation  was no t affec ted by the  subsequent mixed t ow 2 and loss o f exempt 
status. In th is connection,  the  division  said  :

Because  of the  issuance by ca rri er  A of its bill of ladin g to the shipper  
by which the  c ar rie r contrac ts to tra nspo rt a bulk commodity the ent ire dis­
tance from the origin on carri er  A to the  destinat ion on ca rri er  B, the 
conten tion is advanced th at  in these  circumstances the ent ire movement 
mus t be considered as an ent ity  and thus be eith er exempt or nonexempt. 
This  content ion is withou t merit . The issuance of a so-called through bill of 
ladin g is a mere incident and is not  indicative  of the exempt or nonexempt 
sta tus  of the  transportatio n service. The well-establ ished principle just re­
ferr ed to th at  the  inclusion of nonbulk commodities in a tow with  a bulk 
commodity has  the effect of subjecting the ent ire cargo to regu lation may 
not  be extended to include the  p ar t of a  mult iple-carrier, line-haul transp or­
tati on only of a bulk commodity in the circum stances here  presented.

In  the  Commercial Transport  case, the question prese nted was whe ther  the 
inclusion of a barge  of regulated  nonbulk commodities, in an otherwise  solid 
tow of dry-bulk commodities moving unde r the  section 303(b) exemption, would 
destroy such exemption as to the tower. In its  repor t, the  division found, as here 
I>ertinent. th at  the transp ortation of commodities in bulk in a un it with nonbulk 
commodities  is not  transp ortation exempt from regu lation under the provisions 
of section 303(b) of the  act. Thu s the  Commission has  cons isten tly held that  
the  bulk-commodity exemption does not apply to commodities transported  in 
mixed tows. It  also held th at  the  incide ntal  towage performed for  o ther  carr iers 
subject to the  act  is exempt from  regu lation under the provisions of section 
303(f) (2) .

Pet itio ner s seek an expression from the Commission to remove uncerta inty  
as to the  s tatu s, und er the act, of persons perfo rming the  towing services for  the 
frei ght ing  carrier based on the  subm itted  stat ement  of facts.  Relying  on the  
American Barge Line case, supra, the Mississippi carrie rs contend th at  car rie r 
A, when under an affreightment con trac t with  the  shipper to transp ort  barge­
loads of bulk fre igh t as exempt from regula tion on agreed rat es not published 
and filed w ith thi s Commission, does not subject itse lf to regula tion upon tra ns ­
fer ring at  poin t Y (the  inte rmediat e po int ), the bargeloads of bulk freight to 
carri er  B which tows such barges in mixed tows to point of de sti na tio n; and Hay

2 A mixed tow, as th at  term is here inafter  used, is a tow in which both bulk and nonbulk freight  are tran sported .
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and Coyle contend th at  ca rri er  A, in the  same circum stances, is exempt from 
regulation  as long as i t moves a tow containing not more than  3 bulk commodities, 
but  subjec ts itsel f to regu lation for  th at  pa rt of the movement of its barge loads  
of bulk commodities  when they  are being transported by carrier B in a mixed 
tow. Stated otherwise, the  Mississippi car rie rs argu e th at  the  ent ire  tra nspo rta ­
tion to point  of dest inat ion und ertaken  by ca rri er  A is exempt under section 
303 (b ), and  th at  it cannot  be held to fo rfe it t ha t exemption by reason o f the  mixed 
tow of carri er  B beyond poin t Y in connection with  which the la tter  perfo rms 
regu lated  tra nspo rta tio n; Hay ’s and Coyle’s position is th at  the  section 303(b) 
exemption ceases to exi st with  respec t to  t ranspo rta tion by anyone, including th e 
contract ing ca rri er  A during the period when the  bulk commodity is in a mixed 
tow. The Mississippi ca rriers  take the position tha t, in the circumstances pre ­
sented, ca rri er  B as a tower is subject to regulation, and if it  charges ca rr ier A 
its  published towing rat es the  arra nge ment does not dis turb the  sta tus of ca r­
rier  A, and is lawful.

A study of the  legislative history  of section 303(b) leaves no doubt  t hat  Con­
gress intended to exempt the  transp ortation of commodities in bulk, but  it is 
clea r that  such exemption is to apply only if not more tha n thre e bulk commod­
ities are  being tran spo rted  in a single vessel which, in thi s case, means  two or 
more vessels being navigated as a single unit. See Commercial Barge Lines,  Inc., 
v. United States, supra. It  is likewise  clea r that  had  the tow of not more tha n 
three bulk commodities been continued uninterruptedly  from point of origin to 
final destination, or had ca rri er  B continued the  tow as one consis ting of not 
more than  thre e bulk commodities, such transp ort ation  would have been within 
the  exemption and not subject to regu lation as to any of the  ca rriers  partici­
pat ing  there in. Under  the circumstances posed in the submitted  stat eme nts of 
facts , when ca rri er  A engages carri er  B to supply the  power needed t o transp ort  
the  bulk commodity bargeloads to point Z it does not, insofa r as the  through 
movement is concerned, relinquish its  contro l over the  bargeload of bulk fre igh t 
as the freighting carri er  but, in effect, merely engages B as the incidental  tower. 
Because of the limi tation of the subsection, th at  not more tha n three bulk com­
modities may be c arr ied  in the same vessel or tow, the transp ortation of all the 
commodities in the tow becomes subjec t to regula tion.  Accordingly, ca rri er  A, if i t 
holds autho rity  to transp ort  the considered traffic f rom point X to point Z, must 
observe its Commission filed ra tes  f rom and to such points, or may par tic ipa te in 
the transi>ortation only to the  extent  of its  au tho rity  and observe the  rat es and 
charges  of the par ticipat ing  car rier s, including itself , as published and on file 
wi th this  Commission. If  ca rrier A has no autho rity  to perform  the t ran spo rta tion 
which it con trac ts to do as the freight ing  ca rrie r, it must perform the tra nspo rta ­
tion pursuant  to the limi tations  of the  exemption in order to be with in its pu r­
view. otherwise  it should discontinue  such pract ices, or it subjects itse lf to 
prosecut ion for operating  withou t author ity.  Compare Commercial Barge Lines,  
Inc., v. United States, supra  and Water Carrier Service on Great Lakes, Non- 
oiened Vessels,  285 I.C.C. 52.

In reaching our  conclusions, we have also considered the purpose  of the certi fi­
cate  and perm it provisions of the  act  regula ting  the ent ry of new carri ers into 
the transp ort ation  field and extens ion of the  operations of the  exis ting c arr iers . 
The device of cont ract ing with  shippers to transp ort  bulk commodities a t rates 
diff eren t from those published and on file with  the Commission, and then em­
ploying the towing services of others as posed in  the questions, would perm it the 
transportatio n of bulk commodities free of regu lation irrespect ive of the condi­
tion s of the exemption ; and car rie rs not holding certificates  or perm its would be 
able to circum vent the certifi cate, permit, and tar iff  provisions of the act and 
enter the tran spo rta tion field, or extend the ir operations merely by utili zing  the 
towing services of authorized car rie rs. Clear ly if the bulk-commodity exemption 
is to be applicable, the limi tations  thereof must be observed for  the ent ire con­
tinu ous  movement.

In reaching thi s conclusion we are  not unmindful of the dictum in the Amer­
ican Barge L ine  case, supra. There the circumstances involved a pa rt of a mu lti­
ple-carrie r, line-haul transp ortation servi ce; however, the continu ity of the 
throug h movement in the  involved tran spo rta tion was not shown or was not 
clearly discussed and understood. Here  it is clea r that  ca rri er  A. in con trac ting  
with the shipper to transp ort  bulk-commodity shipments to poin t of des tina tion  
as through continuous movements w ithin terms  of th e exemption, is th e freighting 
ca rr ie r for the movements; and because it transf ers  the shipments to other ca r­
rie rs  fo r the remainder of the  jo urney under incidenta l towage arra ngemen ts, the
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cont inuity of i ts responsibil ity for  the through shipment is not  des troyed. In fact,  carrier A aga in takes a ctual possession of the shipment at  de stina tion and makes delivery to the consignee. The Commission, division 4, has held th at  where a carri er  par tic ipa tes  in through transp ortation unde r common arrangemen ts w ith other ca rriers  unde r circumstances not in conformity with the limi tations im­posed in connection with exemption provisions , such ent ire tran spo rta tion is not within  the  exemption claimed. Compare Water Carrier Service on G-reat Lakes, Honoumed Vessels, supra, Berncrt Common and Contract Carrier Application, 250 I.C.C. 756, and American Barge Line Co. Applications, 265 I.C.C. 231.We find th at  the  tr ans por tat ion  services  in the ir entirety by a water carr ier,  in circumstances whereby beginning at some inte rmediate  poin t in transi t, com­modities in bulk are  towed in a un it with nonbulk commodities, are  not exempt from regu lation under the  provis ions of section 303(b) of the  In ter sta te Com­merce Act. An order will be entered discontinuing the  proceeding.
Appe nd ix

Hypothe tical  state ment of f act s set for th by the Mississ ippi carriers, petitioners
Carrier A—the  person to be considered—is a carrier by wa ter  engaged in the transp ortation of commodities in bulk und er the section 303(b)  exemption. Car ­rie r A furnishes  to a shipper at point  X an empty barge  which the  sh ipper loads  with  bulk grain . Car rie r A agrees to transi>ort said  gr ain  to point Z on an  agreed ra te  which is not published  or filed with the Commission. The water  route  from X to Z passes through Y. Ca rrier B (a pet itioner  herein) holds a certifica te authorizing the performance of genera l towage for hire  from points  X and Y to poin t Z and publishes and files w ith the  Commission rates covering such regu­lated genera l towage services. Carrie r A transp ort s the barge of grain from X to Y in its own solid bulk tow. At Y, c ar rie r A engages c arrie r B to tow the barge loaded with  g rain to Z on carrie r B’s published and filed towage rates . Carrie r A takes possession of the barge at  Z and delivers it to the consignee as aforesaid in a tow conta ining nonbulk freight.  Said nonbulk freight  may be moving in the affre ightm ent service of c ar rie r B for  shippers, or in the regulated  general tow­age service of ca rri er  B for  other persons, or in towage exempt as to carrier B because performed for  ano ther regu lated  ca rri er  unde r the arrangeme nt dealt  with  in section 303(f) (2) .

Questions :
1. Does the inclusion of nonbulk fre igh t in the tow in which the barge  of grain is towed from Y to Z by carri er  B for  carri er  A make the services  of carrier A between the same points subject to regulation?
2. Is the  answer to question  No. 1 any different if the regulated  general towage by c arr ier  B is for  the whole journey f rom X to  Z, ra ther  than for  the  p ar t of the journ ey represented by the haul  from Y to Z?
3. Is the answ er to question No. 1 any different in a case in which car rie r A holds affreigh tmen t author ity  covering gra in from X to Z and  publishes and files rat es thereon different from those agreed to, then  when carri er  A holds no such operatin g author ity  and, consequently, mainta ins  no such published and filed rates?
4. If  the answer  to question No. 1 is in the affirmative, does i t follow tha t the service  pe rformed by carr ier  A from X to Y in i ts own solid bulk tow is also sub­jec t to regulation?

Hypothe tical  s tatemen t of facts set for th by H ay and Coyle, petitioners
1. Carrier A is  an  unregulated  barge line operato r engaged in the tra nsp ort a­tion of commodities “in bulk” under the exemption afforded by section 303(b). It  ente rs into a freight ing service (defined in footnote 1 in the report)  contract for  the movement of a bargeload of such a commodity from point  X to point Y and furnishes  a barge which is loaded by the shipper. Carrie r A then delivers that  barge to carrier B for  towage from point  X to point Y. Carrie r B is cer ti­fied common ca rri er  barke line operatin g under regula tion, who mingles the barge in one of its  regula r tows containing barges loaded with nonbulk com­modities . Ca rrier B tra nsp ort s th e barge from point X to poin t Y, where i t re turns the  b arge  to c ar rie r A, who pays ca rri er  B the la tte r's  published ra te  for towage, and makes  delivery to consignee.
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2. Car rier s A and B a re  cert ificated common carrie r barge lines, both operating  

between points X and Y, both having published and  on file with the Commission 
rat es covering the performance of a freighting service in the transp ortation of a 
bulk commodity from X to Y, and both also having published and on file with  
the Commission rates on a considerably  lower level covering only towage  of a 
barge loaded with such commodity from X to Y. Ei the r (or  both)  ente rs into 
contrac ts with shippe rs fo r the tr ans porta tion of  bulk commodities from X to Y as  
exempt transp ortation under the exemption in section 303(b) at rates lower than  
its freig hting rat es published and on file with  the Commission, and then employs 
the other to perfo rm towage, in the same manner as described  in situation 1, 
above.

3. Carrie r A is owned or control led by Ca rrier B. In all respects , the fac ­
tua l si tuat ion is the same as described in situation 1, above.
Quest ion :

Under  each of the thre e fac tua l situations set for th above, does the mingling  
and movement of the barge of carri er  A loaded with  the bulk commodity in a tow 
of ca rri er  B containing nonbulk commodities destroy  th e exempt s tatus under sec­
tion 303(b) of the freight ing service which ca rri er  A has contracte d and under­
taken to perform fo r the  shipper?

ORDER

At a Session of the INTERSTA TE COMMERCE COMMISSION, Division 1, 
held at  its office in Washington, D.C., on the 25th day of August, A.D. 1060.

No. W-C-5
M IS S IS S IP P I VA LLEY BAR GE L IN E  CO MPA NY  EX EM PTIO N, SE CT IO N 3 0 3 ( b )

This  proceeding having been duly submitted  and full investigation of the 
ma tte rs and things involved having been made, and the  said division, on the  
date  hereof, having made and filed a repo rt herein conta ining  its findings of f act  
and conclusions thereon, which repo rt is hereby referre d to and made a pa rt 
he reof :

It  is ordered, That this  proceeding be, and it is hereby, discontinued.
By the Commission, division 1.
( seal ) Harold D. McCoy,

Secretary.
ORDER

At a General  Session of the INTERSTATE COMMERCE COMMISSION, held 
at its  office in Washington, D.C., on the 25th day of April, A.D. 1961.

No. W-C-5
M IS S IS S IP P I VA LLEY  BARGE L IN E  COMPA NY  EX EM PTIO N , SE CT IO N 3 0 3  (b)

Upon consideration  of the record in the above-entitled proceeding, and of:
(1) Joi nt petition of Mississippi Valley Barg e Line Company, Federal  

Barge Lines, Inc., and American Commercial Barge  Line Company, filed 
September 29, 1960, for reconsidera tion, embracing a request for oral 
arg um en t;

(2) Joint reply by Class I Rail Carrie rs in the  Western Dis tric t, dated 
October 14,1960;

(3) Joi nt reply by John  I. Hay  Company and Coyle Lines Incorporated, 
filed October 18,1960;

(4) Reply by Louisvil le and Nashvil le Railro ad Company, filed October 
31,1960:

and good cause appearing th erefor :
It  is ordered. That the said petition be, and it is hereby, denied, for the rea­

sons that  the findings of  Division 1, are in accordance with the evidence and the 
applicab le law, and that  no sufficient cause app ears f or reopening the proceeding 
for reconsideration or for  oral argument.

By the  Commission.
( se al ) H arold D. McCoy,

Secre tary.

85-4 65— 67- 2
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IN THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF TEXAS 
(Civil Action No. 13649)

Gulf Canal Lin es , I nc., Commercial Transport Corporation, Valley Line
Supply  and Equipment Company, Mis si ss ip pi  Valley Barge Line  Company, 
F ederal Barge Lin es , I nc., American Commercial Barge Line Com pany ; 
CORPORATIONS, PL AIN TI FF S,

V.

United States of America and I nterstate Commerce Comm ission, defendants. 
Before H utcheson and Brown, Circuit Judges, and  I ngraham, Dis tric t Judge. 
Brown, Circuit Jud ge :

By this su it 1 2 and pla int iff s’ seek to enjoin and set aside an order of the In te r­
sta te Commerce Commission entered in Mississippi Valley Barge Line Co., 311 
I.C.C. 103 (I960) .3 The question  here  is whe ther  the  three-bulk-cargo exemption 
from regu lation of Sec. 303(b)  of the  Act, 49 U.S.C. Sec. 903(b),  continues to 
apply to an orig inat ing unregu lated  car rie r where durin g a  port ion of th e through 
tri p the movement is perfromed for the orig inat ing c arrie r by a regulated  tower 
who physically  interming les barges car rying non-bulk commodities with  the 
barges of the originat ing  carrying bulk commodities. The Commission determined 
that  th e inclusion  o f non-bulk commodities during any portion  of  the  through tr ip  
placed the ent ire  ca rria ge outside the exemption of Sec. 303(b) and subjec ted the 
orig inating ca rri er  to Commission regula tion.  As we analyze the Commission’s 
ruling we are convinced of its  correctnes s and accord ingly it is sustained.

This  proceeding originated before the  Commission on pe tit ions4 requesting a 
dec lara tory  order to remove un cer tainty  as  to the  .construction and application of 
the  Sec. 303(b) exemption. The peti tions sought  answ ers to questions based on 
hypo thetical statements of fact. The f act ua l framework presented on this  appeal, 
and to which the Commission addressed its  o rder, is as follows: 5

[Diagram omitted.]

1 This  action Is brought under Secs. 1336, 1398, 2284, and 2321-25 of the Judic ial Code, 28 U.S.C. Secs. 1336, 1398, 2284, and 2321-25, Sec. 17(9) of the Int ers tat e Commerce Act, 49 U.S.C. Sec. 17(9)  and Sec. 10 of the  Administ rative Procedure Act, 5 U.S.C. Sec. 1009.3 The six plaint iffs are all barge line companies engaged in int ers tat e commerce common carriage by water in non-self-propelled barges with  the  use of sepa rate  towing vessels. Three of them. American Commercial Barge Line Company, Federal Barge Lines, Inc., and Mississippi Valley Barge Line Company, are  certificated common carriers by w ater  autho r­ized by the ir respective certificates to perform water carriage, including general towage for published, regula ted towage rates (see note 5 inf ra). The thre e others, Gulf Canal Lines, Inc., Commercial Tra nsport  Corporat ion, and Valley Line Supply and Equipment Company, are non-certificated water carr iers  engaged in non-regulated activitie s including affreight­ment of bulk commodities exempt from regulation  when tran sported  within the conditions of Sec. 303(b)  of the  Act (see note 5 in fra) . These three exempt carriers, on occasion, employ one or the  other  of the  three certificated carr iers  to perform towage of bulk-loaded barges in completion of con trac ts of aff reightment between the exempt ca rriers and shippers of bulk commodities. Unless otherwise indicated, as used herein  “plain tiffs” refers collec­
tively  to  all six plaintif fs.3 The Commission’s order became adm inis tratively  final on April 25, 1961, upon denial of a petit ion for reconsideration.

* The ini tia l petit ioners before the Commission were the  three certificated plaint iffs (note2 sup ra) , American, Federa l, and Mississippi Valley. John I. Hay Company and Coyle Lines, Inc., filed a sepa rate  petition . Additional interested  part ies intervened during the  Commission proceedings. On this  sui t the  three certifica ted plaint iff-ca rriers  are joined in atta cking the  Commission’s order by the  three exempt carrie r-pla intiffs (note 2 sup ra) ,Gulf Canal, Commercial, and Valley Supply. The defendants are the United Sta tes and the In terst ate  Commerce Commission. Hay entered an appearance in support of the  Commis­sion’s order, as did Waterways Bulk Tra nsportatio n Council, Inc.5 The diagram and fac tua l descript ion are taken verbat im from Brief  for Plaintiffs, p. 8. This pres enta tion  accurately and simply summarizes the  actual hypotheticals before the Commission, set for th in an appendix to the Commission’s order, 311 I.C.C. at  109-10.As used by the  partie s and in thi s opinion the  terms employed have this  meaning:(1) A “bulk commodity” is defined in Sec. 303(b)  of the Act as one which is “loaded and carried  without wrappers or containers and is received and  delivered by the carrier  w itho ut 
transp ort ation  mark or coun t.”(2) A “bulk-exempt” carr iage  is defined in Sec. 303(b) as “two or more vessels while navigated as a unit,” the cargo space of which “is being used for the  c arry ing of not more 
than  three such [bulk]  commodities.’’

(3) “Towage” or “tow er” pert ains to th at  carri age or carr ier by water where the  trans-
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The question posed based upon this fac tua l set ting  was whe ther  the  inclusion 
by the tower, Car rie r B, of  the  non-bulk commodities with  Carrie r A’s bulk- loaded 
barges  for a port ion of the through trip covered by Car rie r A’s c ontract  with the 
bulk-sh ippers deprives  Ca rrie r A of Sec. 303(b) three-bulk-cargo exemption during 
(1) that  pa rt of the  movement (Y to Z) performed by Carrier B, as tower, in 
which Carrie r A’s bulk-loaded barges are  included in a mixed tow ; or  durin g (2) 
the  e ntir e through tri p (X to Z) for which Ca rrie r A had contracted. The Com­
mission ruled  th at  the  inclusion of non-bulk during any  port ion of the through trip 
destroyed the  Sec. 303(b) exemption otherwise applicab le to Car rie r A and  oper­
ated to subje ct to regu lation Carrie r A’s con trac t of affreightment with the  bulk 
shippers  for th e en tire  trip.

Plaintif fs assail  thi s holding  on two grounds. Fir st,  they  emphasize  th at  the  
Commission’s i nte rpreta tion of the Sec. 303(b) exemption requ ires not only that  
the express conditions of Sec. 303(b)  (a  cargo of not more tha n three bulk  com­
modities) be met, but also that  the  cargo con tain  no non-bulk commodities. In 
other words, there may be no mixing. This  “Commission-imposed” requirement is 
said to be improper and insupportable  u nder the language of th e sta tute. Second, 
plain tiffs  vigorously ass ert  th at  the sta tus  of the  exempt carri er  (Carr ier  A) 
cannot be disturbed or destroyed because of th e a ddit ion of non-bulk commodities 
to an otherw ise exempt cargo by a certificated, fully r egulated towe r employed by 
the  exempt carrier to supply towage  under towage tari ffs for all or a por tion  of 
the through trip  covered by the exempt ca rr ier’s contract.

At thi s late  date no serious quest ion is rais ed by plaintiff s’ first  argum ent. 
The language of Sec. 303(b) is plain and easily und ers tandab le:

••(h) Nothing in thi s cha pter shal l apply to the transp ortation  by a water 
ca rri er  of commodities in bulk when the cargo space of the  vessel in which such 
commodities are  transp orted is being used for the  car ryin g of not more than 
three such commodities. This  subsection shal l apply only in the case of com­
modit ies in bulk which are  * * * loaded and  car ried withou t wrap pers  or con­
tainers and received and delive red by the  carri er  withou t transp ortation  mark  
or count. For  the  purposes of this subsection two or more vessels while nav i­
gated as a un it shal l be considered to be a  single vessel. * * *” 0

Tbe exemption applies only to a cargo consis ting of three or less bulk commodi­
ties. It  is the  physical makeup  of the  cargo th at  determines whe ther  the  cargo 
is exempt under thi s section. And i t is c lear that  the cargo  must be cons idered in 
its  ent ire ty in apprais ing the  impact of Sec. 303(b) on it. There is no reference 
wha tsover to non-bulk commodities. These cons idera tions  certainly jus tify , if 
they do not compel, the  Commission’s dete rmination th at  the inclusion in a 
single tow of non-bulk commodities places  the  bulk cargo outside the  ambit of 
the Sec. 303(b) exemption. And in ligh t of the  wea lth of Commission decisions 
to thi s effect,’ rendered  as they were by the  agency charg ed with  adm inis trat ion 
of the  Act, we are doubly sure th at  we should give approval  to thi s long-main­
tain ed determination . See Brotherhood of Main tenance Employes v. United 
States, 366 U.S. 169,179 (1961).

Pla int iffs ’ major att ack is made upon the Commission’s holding  th at  the 
inclusion by Carrier B of non-bulk commodities  in the  otherwise  exempt bulk

por ter furnished only the  non-cargo carrying  power equipment  for the  movement of com­
modities loaded in barges furnished by others.

(4) “Bulk-exempt towage” is towage of bulk-loaded barges in a tow exempt from regu­
lation under Sec. 303(b) of the Act.

(5) “Inciden tal towage” is towage of barges in a tow exempt f rom regulation under  Sec. 
303(f ) (2) of the Act (49 U.S.C. Sec. 903 (f) (2 )) .

(6) “Regulated” or “gene ral” towage is a form of common (or con trac t) carr iage by 
water subject to certificate and rat e regulation by the  Commission under  the  Act.

(7) “Affreightment”, “freightage” , or “freight ing” per tain s to that  carr iage by water 
where the transp ort er undertakes to furnish  all of tn e ins trum entalit ies of carriage, specifi­
cally  including the  cargo-carrying barge.

(8) "Bulk-exempt” freightage is freightage  of bulk-loaded barges in a tow quali fying  for 
the Sec. 303(b) exemption.

(9) “Regulated” freightage is freightage  subject to certificate and ra te  regulatio n by the  
Commission under the  Act.

(10) “Mixed tow” is a tow in which both bulk and non-bulk (regulated) commodities 
are  carried.

• Sec. 303(b), 49 U.S.C. Sec. 903(b).
7 See e.g., Commercial Transp. Corp., 300 I.C.C. 66, 71 (1957) , susta ined sub nom. Com­

mercial Barge Lines, Inc. v. United States. 166 F. Supp. 867 (E.D. Mich. 1958). aff’d per 
curiam. 359 U.S. 342 (1959) ; American Barge Line Co., 294 I.C.C. 796, 799 (1955), and 
the  cases there  cited.
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cargo  subjects Ca rrie r A to regu lation for  the  ent ire through trip . Assuming 
that  mixing non-bulk with  bulk commodities destroys the  Sec. 303(b) exemption 
(as  we have held above), plaintif fs ask whose  exemption is destroyed by that  
mixing—.the tower who mixed (Carr ier  B) , or the  freight ing (Carr ier  A) 
who engaged the tower.

For  some yea rs now the Commission has  struggled to define the  exact  scope 
of the  three-bulk-cargo exemption of Sec. 303(b). To understand  fully  the Com­
mission’s rul ing  in the  insta nt case and our own views with regard to it, a brief 
survey  of  the  exemption and severa l of the decisions construing  it  is helpful.

Pa rt  II I of the  Act, 40 U.S.C. Secs. 901 et seq., was enac ted in 1940 and in­
cluded the  three-bulk-cargo exemption of Sec. 303(b). Short ly there aft er the 
Commission’s staff  ruled  th at  a bulk-exempt cargo lost its  exemption upon the 
inclusion of non-bulk commodities. Adm inis trat ive Ruling No. 6, CHH Fed. Carr. 
Rep. para. 25406 (March  20, 1941). As previously pointed out, the  Commission 
has consistently adhered to  this  view (note 7 supr a).

Of importance to our case are two rela tive ly recen t decisions of the  Com­
mission. In American Barge  Line Co., 294 I.C.C. 796 (1955), Ca rrie r A 8 issued 
a through bill of lading to shippers of bulk commodities for the tran spo rtat ion  
of the  bulk cargo from Port X to Po rt Z. Ca rrie r A physically  performed a pa rt 
of the  through transporta tion , but  at  an inte rmediat e point (Po rt Y) it em- 
employed Ca rrier B to tow the bulk-loaded  barges for the  rem aind er of the 
voyage. In performing this  towage of the bulk-loaded barges  Ca rrie r B included 
barges subject to regulation . At issue w as the  sta tus  of B, the tower. It  was ar ­
gued that  the  towage of the  bulk-loaded barges by Carrie r B was “inc iden tal” 
[under  Sec. 303( f) (2 )]  to the through transp ort ation  undertak en by Carrie r A 
and  thus should not be considered as  transp ort ation  subject to regula tion by 
Ca rrie r B in a mixed tow. The Commission found otherwise. It  ruled  that  since 
Ca rrie r B had included non-bulk commodities with  hulk commodities—an act 
which Ca rrie r A could not do and ret ain  the  exemption of Sec. 303 (b)—the 
towage by Carrier B was not incidental to Carrier A’s tran spo rta tion for  the 
bulk shippers.

It  concluded that  Car rie r B was not exempt under Sec. 303(b),  but ra ther  
thi s towage was subject to regulation because of the  tran spo rta tion of bulk and 
non-bulk cargoes. And of significance to our case, the  Commission also com­
mented on the  exempt sta tus  of Carrie r A. It  decided that  the  mixing of bulk 
and non-bulk by th e tower, Carrie r B, subjected the tower  to regulation  for  only 
th at  portion of the  tri p in which a mixed tow was presen t, (Y to Z), and did 
not affect the exempt sta tus  the  bulk-only leg (X to Y) of the trip.’

The second case is Commercial Transp.  Corp., 300 I.C.C. 66 (1957).10 The ir 
Carrier A,11 an unregula ted carri er  ente red a con trac t of affre ightm ent with 
shippers of bulk commodities to transp ort  such commodities as bulk-exempt 
cargoes from Por t X to Por t Z. Ca rrie r B was a regulated  common carri er  by 
water  with contract s of affre ightment for  transp ort ing  regulated  commodities 
in the areas served by Carrie r A. Occasionally Car rie r B employed Carrie r A 
as a tower  of its non-bulk-loaded barges  which were, of course, subject to 
regula tion. On these  instances Ca rrie r A included Carrie r B’s non-bulk-loaded 
barges in the tow of its  own bulk-loaded barges. Again at  issue was the  sta tus  
of the  tower, in thi s case Carrie r A. Car rie r A contended that  since Car rier  
B’s non-bulk-loaded barges were towed “incidentally” by Carrie r A for another 
carrier (Carr ier  B ), they were thus exempt from regula tion under Sec. 393(f)  (2) 
of the Act.12 Consequently  the fac t that  such barges were included in Carrie r

" Th e part y  (C ar ri er  A. B. etc.)  an d pl ac e (X.  Y. Z) de si gn at io ns  he re  ut ili ze d co rre sp on d 
to  th os e em plo yed  in  th e fa ct ual  hy po th et ic al  pr es en te d in  th e  ca se  a t  b ar .

9 T he  Co mm iss ion  st at ed  it s  vie ws  a t 294  I.C.C. 799-8 00: “B ec ause  of th e  is su an ce  by 
carr ie r A of  it s bil l of la di ng  to  th e sh ip pe r by wh ich  th e ca rr ie r co ntr ac ts  to  tr an sp o rt  a 
bu lk  co mmod ity  th e en ti re  di st an ce  from  th e or ig in  on ca rr ie r A to  th e de st in at io n on 
carr ie r B. th e  co nt en tion  is  ad va nc ed  th a t  in  th es e ci rc um stan ce s th e en ti re  mo veme nt  m us t 
be co ns idere d as  an  en ti ty  an d th us be e it her  ex em pt  or  no nexempt . Thi s co nt en tion  is w it h ­
ou t m er it.  The  is su an ce  of  a so-ca lled th ro ugh  bil l of  la din g is  a me re in ci de nt  an d is  no t 
in di ca tive of  th e  ex em pt  or  no ne xe mpt  st a tu s  of th e  tr ansp ort a ti on  service . Th e wel l- 
es ta bl ishe d pr in ci pl e ju s t re fe rr ed  to  th a t th e in clus io n of  no n-bu lk  comm od ities  in a tow 
w ith a bu lk  co mmod ity  has  th e  effe ct of  su bj ec tin g th e  en ti re  ca rgo to  re gu la tion  may  no t 
be ex tend ed  to  In clud e th e  p a r t of  a m ul tipl e- ca rr ie r,  lin e- ha ul  tr ansp ort a ti on  on ly of  a bu lk  co mmod ity  in  th e  ci rc um stan ce s he re  pr es en ted.  » *

10 Sus ta in ed  su b nom . Co mm erc ial  Bar ge  Lin es,  In c.  v. Uni ted Sta te s,  166 F.  Su pp  867
(E .D . Mic h. 19 58 ).  aflf’d pe r Curiam, (195 9)  35.9 U K  3 4 2 ,------ S. C t . --------, -------L. ed. -___ .11 See no te  8, su pr a.

“ 49 U.S .C. Sec. 903(f ) (2 ).
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A’s otherwise  bulk-exempt tow should not destroy th at  exemption and  subject 
the towage to regula tion. The Commission, relying on American  Barge Line Co., 
supra , held to the contrary. The Commission first acknowledged Ca rrier A’s 
sta tus  as an “incidental” tower  under Sec. 30 3( f) (2 ). “I t is clea r that  when 
a towing service is performed by a person [Ca rrie r A] for  a water  ca rri er  
[Carr ier  B] which is engaged in * * * transp ortation subject to regu lation 
under * * * the  Act, th at  the  intention of Congress was not to subject to 
separa te and additional regu lation to person [Carr ier  A] performing the  inci­
dental towing serv ice.” 300 I.C.C. 60, 60.

Consequently, viewing the  “sole issue” to be “the proper application of Sec. 
303(b)  * * the Commission ruled that  the inclusion  of the non-bulk-loaded 
barges with  the  bulk-loaded barges destroyed the Sec. 303(b) three-bulk-cargo 
exemption to which Ca rrie r A would otherw ise have been entitl ed.

This  brings us to the  Commission decision now before us for  review. Here 
the issue is the  sta tus  of the affre ighting ca rri er  (Carr ier  A), not the  sta tus of 
the tower  (Carr ier  B) . Of course it is the  tower (Carr ier  B) who complains, 
not because it  befri ends  unre gula ted exempt bulk carriers  (Carr ier  A) but  
because thi s denies to the tower  the right to seek and obtain  towage business 
to be performed  a t rat es  and  under conditions prescribed by lawfully  filed towage 
tarif fs.

On thi s hypothesis  Ca rrie r A contrac ts for  a through shipment of bulk com­
modities to be transporte d as a Sec. 303(b)  exempt tow. Ca rrie r B, a regu lated 
tower, is hired to tow the  bulk-loaded barges for  a portion of the through 
trip,  and while so doing the  tower. Carrie r B, includes in the tow barges loaded 
with non-bulk commodities. In answ ering  the question as to the  sta tus of 
Ca rrie r A the Commission ruled  that  Ca rrie r B’s mixing  took Carrie r A’s 
con trac t of affreigh tment out of the exemption of Sec. 303(b) for the  ent ire 
trip .

Plainti ffs strenuous ly assaul t this  conclusion. Even accept ing the Commission’s, 
position that  mixing destroys the  Sec. 303(b) exemption, plaintiff s ass ert  that  
the exemption is los t only by Carr ier  B and then only for C arr ier  B’s portion of the  
trip . This they say is only reasonable, since Ca rrie r B has in fac t physica lly 
mixed bulk with non-bulk, and since it is only dur ing Ca rrie r B’s portion  of the 
tr ip  that  mixing occurs and exists. They fu rth er  contend that  this  conclusion is 
demanded by the Amer ican Barge Line Co. decision by v irtu e of the  Commission’s 
stateme nt in th at  case (see note 9 sup ra)  regarding the exempt sta tus  of Car ­
rie r A. Essentia lly the ir argumen t is that  the  mixing in Ca rrie r B’s tow can op­
era te only to regulat e Carrie r B's towage or C arr ier  A’s freightage, but not both. 
Consequently, the  a rgum ent runs, since the  Commission has here tofore held that  
Carrie r B’s towage is subject to regulation, it  is now inconsistent , and tota lly  
improper , to hold the  Carrie r A’s o pera tions also are  subject to regula tion.

This argu men t has much force. Ca rrie r B, whose towage mus t be regu lated 
under previous Commission rulings, and whose towage  in the ins tan t case is 
perfo rmed  pu rsu ant to authorization by, and und er regulate d rat es filed with, the 
Commission, is legally obligated as a regu lated  carri er  to accept and tra nspo rt 
tows offered to it, rega rdless of the source of th at  tow. Pla inly  Ca rrie r B’s per­
formance of it s towage agreemen t with Ca rrie r A is legal. Thus i t is energetica lly 
argued that  since Carrie r B’s towage is legal and in compliance with  Commis­
sion authorization, and therefo re does no t in any manner r es t on any exemption, 
it should have  no effect whatsoever on Carrier A’s sta tus  as  an exempt carrier 
und er Sec. 303 (b) . The Commission, so t he argu men t runs, has  ample resources 
to contro l the  transp ortation through regulat ion of the  tower. This is t he  theory 
both of the  “inciden tal towage” exemption under Sec. 303(f) (2) , and the regu ­
lation of towage as such. See Cornell Steamboat Co. v. Uni ted Sta tes (1944), 321 
U.S. 634,----- S. O t ------ , ----- L e d ------ .

To this  they add the furth er  fa ct t ha t what  American  Barge  L ine  held not to be 
towage “incidental” to the  operat ions of the bulk carried, u nde r Sec. 30 3(f)  (2)  is 
now considered to be such.18 And the  rati onale  becomes all the  more confusing 
since i t now repudiat es as ill-considered dictum  the earlier decl arat ion (See note 
9, sup ra)'  t ha t the through bill of ladin g shipm ent would not subject Ca rrier A 
to regulation  during the unmixed leg (X to Y).

13 The repo rt stat es :
‘•Under the circumstances posed * ♦ ♦, when Car rier  A engages Carrier  B to supply the 

power * * * it * ♦ ♦ in effect merely engages B as the incidental  tower. ♦ * *” 311 I.C.C. 
103, 107.
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This leads the plain tiffs  to offer thi s as a rec api tulation: “**the Commission repo rt here under review would hold to be regu lated the freight ing  service by car rie r A which the  1955 ruling [American Barg e Line] concluded was exempt, and would hold to be ‘incidenal’, the towage by Car rie r B which the  1955 ruling had  found ‘not inc iden tal’ and ‘not exclude[d] from regu lation’.”
But notw iths tand ing these conceptual discrepancies and undulations, we are compelled to the conclusion that  the  Commission’s ru ling  in  our case not only is sufficiently cons isten t w ith its own decisions, but  also is a reasonable  i nte rpr eta ­tion of the Sec. 303(b)  exemption as well. The plaintiffs correctly observe tha t the Commission has denied  the  Sec. 303(b)  exemption in situations sim ilar  to the present case because of the  physical mix ing of non-bulk  commodities wi th  bulk commodities.  Without question  physical intermingling of bulk and non-bulk commodities occurs here. And this, we believe, effectively exting uishes the  Sec. 303(b) exemption for all car rie rs who dur ing  the  time the  mixing occurs per ­form “tra nspo rta tio n” services essentia l to consummating the  affreightment contract.
In Amer ican Barge  Line Co. and Commercial  Transp. Corp., the  Commission looked to the  sta tus  of the tower and held it  subjec t to regula tion.  We cannot agree th at  these decisions preclude regu lation of the  originatin g carrier , here Ca rrie r A.14 For  the transp ortation of the  bulk commodities, even while in Carrie r B’s tow, is tran spo rta tion for  which Ca rrier A con tracted and for  which it is responsible. This is so notwithstand ing  Ca rrie r A’s use of Carrier B, an independent agency, to effectuate the  actu al physical movement of the  bulk cargo. The contrac t of towage between Ca rrie r A and Carrie r B was merely a convenient means employed by Ca rrie r A to accomplish its  con trac tua l obliga­tions to  the bulk shippers?6

Thus  the movement of the bulk commodities  from  P ort  X to P ort  Z—the ent ire  tri p for  which Ca rrier A contracted  with  the  bulk shippers—was transp ortation by C arr ier  A, on i ts own or through intermediaries, in further anc e of it s contract of affreightmen t. We hold, in ag reement with  th e second thoughts of  Commission, th at  since Ca rrie r A is responsible for  the en tire through trip , it  canno t claim the  benefits of t he Sec. 303(b)  three-bulk-cargo exemption unless  the conditions of that  section are  stri ctly observed throughout  the  entir e trip.
This of course does not  mean th at  C arr ier  A canno t seek and obtain  towage by independent towers  to ass ist it in fulfilling its contrac ts of affre ightm ent with bulk shippers.  But  it  does mean that  if  Ca rrier A does so, then to retain  the Sec. 303(b)  exemption it mus t see to it th at  th e towage performed by these other car rie rs complies with the  conditions of th at  section. The result  is th at  during the course of a through movement for which it has  cont racted with  shippers of bulk Carrie r A cannot employ tr ans porta tion faci litie s which will cause or bring about a mix ture  of non-bulk and  the  bulk commodities for which Ca rrie r A claims  an exemption?8 To this extent  Carrie r A is less free  to a rrange its  affa irs as i t sees fit t han a re other orig inat ing carriers  and shippers.
Whereas generally a carri er  may con trac t with  a regulated  tower for  towage of vessels and not be concerned with , or penalized for, what that  tower does with  those vessels, a par ty who cla ims the exemptions of  Sec. 303(b) and util izes
14 We would add th at  our position is not Intended to and does not require regulation  of both Carr ier A’s affreightment and Carr ier B’s towage. Our holding, and that  of the Com­mission. is th at  Carrier  A’s affreightment for the enti re trip becomes subject  to regulat ion by virtue of the mixing th at  occurs durin g Carrie r B’s towage in furtherance of that  affreightment. Since Carr ier A is, and must be, thu s a regula ted carr ier, then Carr ier B’s towage clearly comes within the  provisions of the  Sec. 303(f )(2 ) “incidental towage” exemption. And while appa rent ly this  is contrary to the Commission’s holding in American Barge L ine Co., yet  in th at  case the  only question concerned the sta tus  of the  tower. Carrie r B. The Commission readily  admitted durin g oral argument th at  its  holding In the  present case, th at  Carr ier A is subject to regulation, would enable Carr ier B now to qualify  for the  inciden tal towage exemption of Sec. 303(f) (2).18 Carrier  A contracted with the  bulk shippers for the enti re trip , and thus was obligated to tra nspo rt the bulk commodities from Po rt X to Po rt Z. And Carr ier A’s movement of the  bulk commodities by means of towage supplied by C arrier B plainly was “tr ansport a­tion” by Carr ier A within the  definition of t ha t term under the  Act. Section 302(h ) of the Act, 49 U.S.C. Sec. 902 (h) , defines “ tra nsp ort ation” to include “the use of any tra nspo rta ­tion  faci lity  (irrespective of ownership or of any contract, express or implied, for such use) * ♦ *” (emphasis added). “Transpor tation fac ility” is defined in Sec. 302(g)  of the Act, 49 U.S.C. Sec. 902(g).  as “any vessel ♦ * * or any other inst rum entalit y or equipment of any kind, used in or in  connection with  transp ortation by wa ter subject to this  chapter.”19 We do not mean to imply th at  Carr ier A should or would lose its exempt sta tus  were mixing to occur inadvertently through the  act of an independent agency (such as Carrier B) which Car rier  A could not have foreseen or controlled (as where accidenta l mixing occurred).
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to wer s—even re gu la te d to w er s—in  co nn ec tio n w ith th e mov em en t of  bu lk - 
ex em pt  ca rgoe s m us t see  to  it  th a t th e to w er s re fr a in  from  m ix tu re s which  fo r­
fe it  th e Sec. 30 3( b)  ex em pt ion.  The  pr ic e fo r bu lk  ex em pt ion is  no mix ing.  The  
pr ic e may  be hig h. B u t so lon g as th e an tim ix in g ru le s su rv iv e th is  pu ts  th e  
ex em pt  ca rr ie r under  a do ub le r e s tr a in t: th e ex em pt  c a rr ie r may  no t m ix ; nor 
ma y he  us e ot he rw ise av ai la ble  fa ci li ti es  which  re su lt  in  mix ing.  The  sa nc tion  
is  n ot  t her ef or e on th e to wer . R a th er it  i s direc tly on th e one cl ai m in g ex em pt ion.

We ar e,  as  we  h av e se ve ra l tim es  po in te d ou t, fu lly aw are  o f th e  C om miss ion’s 
st at em en t i n Amer ican  B ar ge  L in e Co. re gar din g t he  e xe mpt  s ta tu s of  C arr ie r A .17 
W hi le  appar en tl y  a t odds  w ith th e po si tion  now ta ken  by tbor Com mission , th is  
doe s no t bind  us.  Th e Co mm iss ion  has  tw o ex pl an at io ns . F ir st , as  no te d by th e  
Co mm iss ion  in  th e ord er  he re  und er  at ta ck , th e  pri nci pal  qu es tio n in  Am er ic an  
Ba rg e was  th e st a tu s  of  C arr ie r B, th e to wer . The  lang ua ge  re lied  on by p la in ­
tif fs  he re in  w as  no t a t al l ne ce ss ar y to  th e  ru ling in th a t case.  An d th e  Com­
miss ion av oide d an y gen er al  s ta te m en t re gar din g t he  ex em pt  s ta tu s of  C arr ie r A. 
I t  ca re fu lly he dg ed  it s di sc us sion  w ith  ‘’in  th e  ci rc um stan ce s he re  pre se nte d”. 
Ne xt,  it  mak es  it  quit e pl ai n th a t it  no  lo ng er  ad her es  to  th a t view . As wou ld  a 
co ur t. Th e Co mm iss ion  we  supp os e has th e  ri gh t,  inde ed  th e du ty , to  ch an ge  it s 
mind whe n it  s ees th e e rr o r of  it s  w ays.

We  a re  co nv ince d th a t th e  Sec. 30 3( b)  ex em pt ion ap pl ie s on ly if  a t no tim e 
duri ng th e en ti re  th ro ug h tr ip  fo r which  ex em pt ion is  c la im ed  bu lk  an d no n-bu lk  
commod ities  are  no t to  be tr ansp ort ed  in th e same tow . H er e th a t re qu ir em en t 
is  no t me t. Th e Co mm iss ion  w as  co rr ec t in  ru ling  th a t C arr ie r A is  not ex em pt , 
an d ac co rd in gly it s o rd er  w ill  be su st ai ne d and pla in ti ff ’s co m pl aint  w ill  be  dis ­
mi sse d. As th e  is su e is  per ha ps of  ex tr ao rd in ary  im po rtan ce  and  has m an y 
bu ilt -in dif ficult ies , our ord er  w ill  p os tpon e th e ef fecti ve  d a te  o f th e Co mmiss ion’s 
ord er  un ti l fin al ac tion  by th e Su pr em e C ou rt  if  an  ap pe al  is tim ely ta ken .

If , as  ar gu ed  so st re nu ou sly,  th is  ap pl ic at io n of  Sec. 30 3( b)  br in gs  ab out 
tr ansp ort a ti on  ine fficie ncies  wh ich  dis cr im in at e again st  re gula te d ca rr ie rs  of 
bu lk  comm od ities , or re gul at ed  towers,  or bo th , th e  remed y is  to  be in  Co ngres s. 
Thr ou gh  th e Co mm iss ion  an d ot he rw ise it  has been mad e aw are  of  th es e pr ob ­
lem s and th e ir  po ss ib le  conse quences. I f  Con gr es sion al  ha nd iw or k now  pr od uc es  
un w an te d re su lt s i t  is  f o r th e Co ng res s, not  th e  J udic ia ry , to ri gh t th e  m ac hi ne ry .

O rd er  e nforce d,  pe ti tion dism iss ed .

IN  T H E  U NIT ED  ST AT ES  D IS TR IC T CO UR T FO R T H E  SO UTH ER N 
D IS TRIC T OF  TE XAS

Gulf  Canal Lin es , I nc., Commercial Transport Corporation, Valley Line
Suppl y and E quipment Company , Mis si ss ip pi  Valley Barge Line  Company,
F ederal Barge L ines , I nc., American Commercial Barge Line Com pany ;
Corporations, plaint iff s,

v.

United States of America and I nterstate Commerce Commis sio n, defendants 
(C iv il Ac tio n No. 13649)

Bef or e Hutcheson an d Brown, C ir cu it  Ju dg es , an d I ngraham, D is tr ic t Ju dg e.

Th e Court, fo r th e  re as on s ex pr es se d in  it s op ini on , be ing of  th e vie w th a t th e  
or der  of  th e  In te rs ta te  Co mm erc e Co mm iss ion  is  va lid  an d sh ou ld  be en fo rced , 
ac co rd in gly or de rs  a nd a d ju d g es:

F ir s t:  The  or der  of  th e  Co mm iss ion  is  val id  an d to  be en fo rc ed ;
Se co nd : Th e co m pl ai nt  sh al l be, and  he reby  is, di sm is se d;
T hir d: Th e ef fecti ve  date  of  th e  Co mmiss ion’s o rd er is  po stpo ne d u n ti l fina l 

ac tio n by th e Su prem e C ou rt  if  an  ap pe al  is  ta ken  w ithi n th ir ty  da ys .
Do ne a t Hou sto n,  T ex as , A ug us t 26,1966 .

J.  L. Hutcheso n, Jr .,
U.S. C ircu it Ju dg e.

J ohn  R. Brown,
U.S . C ircu it Ju dg e.

J oe I ngraham,
U.S. D is tr ic t J ud ge .

11 See note 9 su pra and accompanying text.
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ORDER

(Service dat e Ju ne  8,1967)
At a General  Session of the In ters ta te  Commerce Commission, held at its office in Washington, D.C., on the  31st day of May, A.D. 1967.

No. W-C-5
M IS SIS SIP PI VALLEY BARGE LI NE COM PANY EXE MPTIO N, SECTION 3 0 3 (b )

Upon considera tion of the  record in the above-entitled proceed ing; the re­por t therein, 311 I.C.C. 103; the  o rde r of March 20, 1967, of the Supreme Court  of the  United Sta tes in No. 947, October Term, 1966, Gulf-Canal Lines v. United States, affirming the  judgment of the United States Distr ict  Court for the Southern Distr ict  of Texas , Houston Division, in 258 F. Supp. 864, sustaining the action of the Commission in s aid p roce edin g; and o f:
(1) Peti tion  of Federal  Barge  Lines, Inc., American Commercial Lines, Inc., and Mississippi Valley Barge Line Company, filed April 12, 1967, for leave to file t endered petition, accompanied by tende red petition to reopen the above-entitled proceeding and to fix a date for compliance with  the Commission’s report and orde r of August 25, 1960, in the proceeding.(2) Pet ition of Union Barge Line Corpora tion, filed April 19, 1967, for leave to intervene  in the  proceeding, embracing tendered petit ion seeking the  same rel ief as  the  tendered pet ition  in (1) above.
(3) Peti tion  of A. L. Mechling Barge Lines, filed April 19, 1967, for leave to intervene, embracing tendered  peti tion seeking the same relie f as the  tende red petition in (1) above.

and good cause ap pearing  the re fo r:
It  is ordered, That peti tioners Union Barge Line Corpora tion, and A. L. Mechling Barge Lines, be, and they  are hereby, perm itted  to intervene  in the proceeding with the  right to app ear  and  partic ipa te in all fu rth er  proceedings  ther ein;
It  is furt her ordered, That the  tendered  pleadings in (1) (2) and (3) above, be, and they ar e hereby, accepted fo r fil ing ;
I t is fur the r ordered. That the order of the  Commission, entered August 25, 1960, in the above-en titled proceeding be, and it  is hereby, modified to establ ish a date by which the wa ter  c arr iers affected thereby shall  be required to conform their  operat ions and otherw ise comply with said  orde r of the Commission; and th at  the  date by which the wa ter  ca rriers  affected thereby shall  be required to conform the ir operations  and otherwise comply with  said order be, and it  is hereby, established to be not la ter th an  Janu ary 1,1968, andIt  is furth er  ordered. That in all other respects the  orde r of the  Commis­sion, entered August 25, 1960, in the  above-en titled proceeding be, and it is hereby, affirmed, and th at  the  peti tions be, and they  are  otherw ise hereby, denied.
By the Commission.
( seal) H. Neil Garson,

Secretary.
Mr. Friedel. I have let ters from the American Tracking  Associa­tions, the Southern Railway System, the Sarpy County (Nebr.) Farm  Bureau, and a wire from the  Oglebay Norton Co., which I  would like to have placed in the record.
(The letters and telegram referred to follow :)

American T rucking Associations, I nc.,
Washington, D.C., October 2, 7967.Hon. Samuel N. F riedel,

Subcommittee  on Transportation  and Aeronautics, Committee on Inte rstate  and Foreign Commerce, Rayburn House  Office Building, Washington, D.C.
Dear Mr. Chairman : We have been notified of your plans to  hold hearings onOctober 3 and 4 on several  ident ical bills to amend section 303(b)  of the In ter­sta te Commerce Act to modernize  cer tain rest rict ions upon the  application and scope of the exemption provided therein . The t rucking indus try strongly fee ls that thi s legislation should be amended in a man ner to assure  th at  to the extent  tha t
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economic controls by the In ters ta te  Commerce Commission a re removed from the  
traffic involved, the app licable  an tit rust laws should be put in force.

As you know, the In ters ta te  Commerce Act  co ntain s exemptions from some of 
the  an tit ru st provisions for ca rri ers su bjec t to ICC regulation.

On April 5, 1962, when the late  P resident Joh n F. Kennedy submitted  a Trans­
por tation Message recommending certa in exemptions from the In ter sta te Com­
merce Act, he recognized th e need for offsetting  action in the following  lan guage:

“To prevent the absence of minimum rate  regu lation . . . from resulting in 
pred atory, disc riminatory trade  prac tices  or rat e wars  reflecting monopolistic 
ambit ions ra ther  t han tru e efficiency, t he Congress should make c ertain  th at  such 
prac tices  by carr ier s freed  from minimum ra te  regulations would be covered by 
exist ing laws against monopoly and p reda tory  tra de  prac tices .”

Again, in his message of March 5, 1963, in which he r eitera ted  his  recommenda­
tion, Mr. Kennedy s ta te d :

“The most signif icant recommenda tion in my message of last yea r dealt  with 
the  inequality resu lting from exempt t ran spo rta tion of bulk commodities by wa­
ter and agricultura l products by truck. I recommended that  this inequality be 
corrected by removing minimum ra te  regu lation from all tran spo rta tion of bulk 
and agricultura l commodities, ftwf under the protection  of exis ting  laws against 
monopol istic and predatory  trade practices applicable to business generally. In 
the  alte rna tive , app ropriate regu lation might be applied in the areas presently 
exempt, as I recommended in my message las t year. I, therefore, renew my re­
quest  tha t, in the int ere st of equality, one of these solutions be adopted.” [Em­
phasis supplied.]

Then, in a message renewing the  same recommendations and dated Janu ary 
27,1964, Pre side nt Lyndon Johnson sta ted  :

“Legis lative  proposals before your  committee would equalize  the  impact of 
regulat ion on various modes of transp ort ation  by providing exemption from 
minimum r ate control  to th e transp ortation of  ag ricultura l and fisheries prod ucts  
and to bulk commodities. Equaliza tion is also sought, in some proposals before 
your  committee, by legislation extending regu lation to these commodities in those 
instances where they are  exempt. Ei the r approach to the equal ization  of competi­
tion would be approp riate .

“In order th at  any change in the power of the  ICC to control rates be accom­
plished with out  the introduction  of dest ruct ive competit ion and disc riminatory 
pract ices, I believe we should  rely on the an tit ru st  sta tutes, under normal 
procedures, with  such limited modification as may be necessary because of the  
na ture  of the industry.”

You will recal l H.R. 4700, submit ted by the  Adm inist ration and considered by 
your Committee on Interst ate and Foreign Commerce during the  1st Session of 
the  88th Congress. This  bill would have exempted from ICC minimum rat e 
regulat ion all tran spo rta tion of bulk and agricultura l commodities. At the same 
time, the bill specifically would have lifte d the  an tit ru st  protection provided  by 
Section 5a of the In ters ta te  Commerce Act with  respect to collective r ate  m aking 
on the  commodities which the bil l would exempt.

The language to which I refer , and which we believe should be added to the  
bills  now before  you, is set for th in a r ewritt en version thereof , which is a ttached  
hereto. We have italic ized the new language  which should be included in any 
legisla tion, such as  th at  under consideration.

We respec tfully  requ est th at  you make thi s let ter  and the rew ritte n bill 
atta ched a  pa rt of the official record.

Very tru ly yours,
W. A. Bresnahax. 

Managing Director.

A BILL To amend section Ha and section 303(b) of the In ters ta te Commerce Act to 
modernize certa in res tric tion s upon the  application  and scope of the  exemption provided 
there in

Be i t enacted by the Senate and House of Representat ives of the United Sta tes  
of America in Congress assembled. Th at section 303(b) of the  In ters ta te  
Commerce Act, as amended  (49 U.S.C. 903 (b )) is amended  (1) by str iking from 
the  second sentence ther eof  the  parenth etical expression “ (in accordance with 
the  existing custom of the tra de  in the  handling and transp ortation of such com­
modities as of Jun e 1, 1939)”. (2) By striking the  thi rd sentence in its  ent irety. 
(3) By  adding after the fou rth  sentence, the following: PROVIDED, tha t if  any 
carrier or carriers exempted, by the provisions of this paragraph from min imu m 
rate  regulation sh all engage in any act, practice, or conduct or be a par ty to any
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arrangement,  contract, combination , or conspiracy wi th  respect to any rate, 
charge, or fare  for transportation  of any commodity referred to in this para­graph, or of passengers, in viola tion of the provisions of the an titrust  laws, as 
designated in section 1 o f the A ct of October 1 5,19Ut, entitle d "An Act to supple­
ment existing laws against unlatv ful  rest rain ts and monopolies and for other purposes”, such carrier  or carriers shall be subject to the proceedings and penal­
ties specified in  such laws and all amendments thereto wi th respect to such vio la­
tions: PROVIDED FU RTHER, tha t noth ing contained in  this section  shall be construed to prohibit a common carrier from establishing, in accordance with 
the provisions of section 5a of the Inter sta te Commerce Act, reasonable through routes wi th othe r such carriers, or from considering, initia ting,  or establ ishing  
jointl y wi th other  such carriers the rates, fares , classifications, divisions, allow­ances, or charges applicable solely  to such reasonable through routes.Sec. 2. Sect ion 5a of the Inter sta te Commerce Act  is amended by changing 
the period at the end of paragraph (9) to a comma, and adding the following:  except tha t such rel ief  shal l not extend  to any par ty to an agreement with re­
spect to any rate, charge, or fare  for  transporta tion of any commodity referred  to in  section 303 (6) of this Act.

SO U TH EB N  R A IL W A Y  S Y STE M , 
Washington, D.C., September  28, 1967.Hon . Sam u el  N. F biedel ,

Chairman, Subcommittee on Tran spor tation and Aeronautics, Commit tee on 
Inter sta te and Foreign Commerce, House  of Representatives, Washington, 
D.C.M y  D eab  Con qb ess ma n : No doubt you are aware that  Southern has long ad­vocated more competition between regulated carrie rs. We believe tha t this increased competition might be obtained by lessening the regulato ry authority of  the Inte rsta te Commerce Commission over railro ad rates. The increased com­petition  tha t would result therefrom would benefit our shippers by according them lower rates which would allow them to compete more effectively and would increase our earnings  by a llowin g S outhern to ut ilize its f aci lities more effectiv ely.We understand tha t certain of our water carrie r competitors are asking approval of H .R . 7G1O or a similar bill to give them an increased measure of deregu lation by means of stri kin g the presently effective date of June  1. 1939, for  determin ing the existing  custom of the trade  in the transpor tation and han­dling of such commodities and by eliminati ng the requirement that  two or more vessels navigated as a unit  shall  be considered a single vessel. The effect of these proposed changes is to take  t he limit off the number of bulk commodities tha t can be carried in a single tow withou t regulation and to allow barges of regulated commodities to be carried in a tow with unregulated commodities witho ut subje cting  the entire tow to regulation. Mixin g of barges, some con­tain ing unregulated commodities and some regulated  traffic, in a single tow has been held by the Interstate Commerce Commission to subject all  the com- modites in the tow to regulat ion.It  has been our policy and it continues to be our policy not to oppose legis ­lation  tha t would reduce rate regulation of either ourselves or our competitors. According ly, we do not object to our water carri er competitors receivin g the requested broadened deregulation with respect to bulk commodities, but we thin k it is only fa ir  and jus t tha t if  the water carr iers are accorded this deregulation, similar freedom from rate regula tion should be extended to the railroa ds.Thus, I suggest that  the bill be amended to extend to railroa ds as well as barges the right  to transport  bulk commodities withou t regulation of the level of  their rates.I believe you will  agree that  the gran ting  of such deregulation simultaneously to the barge lines and to the railro ads would bring us nearer to accomplishing the Americ an ideal of free competitive  enterprise and would not only benefit shippers and railro ads, but would allow lower costs to the consuming public, who must pay all costs of production,  including freight  charges.I  am informed  that  you have announced hearings on this legislation to begin October 3rd. I shal l be gra tefu l for an opportunity to appear and test ify at a suitable  time to be arranged.In order that  your colleagues  may know of our position, I am sending each of the members of your subcommittee a copy of this letter.Since rely,

D. W. Bbosnan, President.
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Sarpy County Farm Bureau, 
Papillion, Ncbr., October 2,1967.

Hon. Samuel N. F riedel,
Chairman, Subcommittee  on Transpor tation and Aeronautics , House Intersta te 

and Foreign Commerce Committee, House Office Bui lding , Washington, D.C. 
Dear Representative Friedel : The Sarpy County F arm  Burea u (363 members) 

favors the adopt ion of H.R. 7610 amending Section 303(b) In ter sta te Commerce
Act. We firmly believe adopt ion by your committee will help the people of  Sarpy 
County by safeguarding the  are a from increased transp ort ation  costs.

Very tru ly yours,
Dwight  Trumble, President.

[Te leg ram ]
Oglebay Norton Co., 

Cleveland, Ohio, October 2,1967.
Hon. Samuel N. Friedel,
Chairman, Subcommittee on Transportation and Aeronautics, Inter sta te and For­

eign Commerce Committee, R ayb urn  House Office Building, Washington, D.C.: 
As shippers of coal and other hulk commodities  we are  vita lly inte rest ed in 

prese rving  low-cost efficient water  transp ort ation  on the rive rs and therefore
urge your support of H.R. 7610 and severa l identic al bills.

Gordon C. Nichols, 
Assis tan t Secretary .

Mr.  F riedel. We w ill now have th e sta tem ent o f Se na tor  M agnuson , 
chair ma n of  the  Senate Commerce Com mitt ee, who has spon sore d 
sim ila r legisla tion . P lease proce ed S enato r.

STA TEM ENT  OF HON. WAR RE N G. MAGNUSON, A U.S. SENATOR 
FROM TH E STATE OF WASHINGTON

Se na tor Magnuson. Mr. Ch air ma n, I  have asked th at  you inc or­
po rat e th is sta tem ent in to the  record  of the hearings of the  Su b­
committ ee on Trans po rta tio n and Ae ron autics on H.K . 7610, and re­
lat ed  bill s, to mod ernize section 303 (b)  of the  In te rs ta te  Commerce  
Act, to stress the importance  of ear ly and fav ora ble  action.

A sim ila r bill , S. 1314, whi ch I  int roduced in the  Senate, was re­
po rte d fav orab ly las t Fr id ay , Septe mb er 29, 1967, by the fu ll Com ­
mi ttee on Commerce w ith ou t a disse nting  vote.

Th is leg isla tion is need ed to allow our Nat ion’s shipp ers  an d con­
sumers to realize  the  full benefits of technologic al pro gress on ou r in­
land  waterw ays. Th e arc haic and com plic ated defi nitions  in the  pres­
en t law bar  the  re aliza tion o f g reater  efficiency in w ater  trans po rta tio n.

Techno logical inn ovatio n in the las t 20 years  has  pro duced  more 
powe rfu l tow boa ts pe rm itt ing the acc um ula tion of  lar ge  economical 
tow loads of 40 or  more barges. Unless we modernize section 30 3(b) , 
however, th is efficiency will  be lost,  and ins tea d there will  be a r­
tifi cia l increases  in tra ns po rta tio n costs to shipp ers  and consum ers.

The De pa rtm en t of  A gr icul tu re  in su pp or t of th is cha nge  advis ed :
The economy and efficiency likely to res ult  from enac tmen t of this  proposed 

legislation  would be beneficial to agricultura l producers  and shippers.
Th e De pa rtm en t of Tr an sp or ta tio n su pp or ts th is cha nge  because:
Extension  of the exemption in the  manner proposed to each vessel in the  tow 

would be cons isten t with  sound operating  prac tices and with  the rea list ic ec­
onomics of modern w ate r ca rrier tran sportat ion.

Sh ippe rs supp or t th is  legisla tion . The fol low ing  s hipp er  or ga niza ­
tions  presen ted  tes tim ony o r sub mi tted state me nts  in su pp or t o f S. 1314
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at the Senate hearings: American Farm Bureau Federation, National 
Industria l Traffic League, Manufacturing Chemists’ Association, Na­
tional Pla nt Food Institu te, National Coal Association, Grain & Feed 
Dealers National Association, and Insti tute  of Scrap Iron & Steel, Inc. 
Testimony or statements in suppo rt were also received from the Na­
tional Rivers & Harbors Congress, Mississippi Valley Association, 
Waterways Association of Pittsburg h, Ohio Valley Improvement 
Association, Inc., and many other's.

No shipper  or shipper organization appeared to testify against this 
measure, or even submitted a statement in opposition.

The legislation is supported by all of the inland waterways carrier's, 
and by maritime labor. There  has long been a need for the changes em­
bodied in this legislation, and I think  maritime industry and labor 
are to be commended for reaching agreement on provisions to allow 
realization of the full fru its of technological progress.

It  is important not only that  this legislation be enacted, but tha t 
it be enacted in the near future. The Supreme Court on March 20, 
1967, upheld an Interstate Commerce Commission decision which as 
a practical matter will mean the end of longstanding practices which 
have enabled the water carrier indus try to achieve the economies 
of larger tows without a change in section 303(b). The ICC has fixed 
a compliance date of J anu ary  1, 1968, fo r implementing the Supreme 
Court decision. Therefore, it is important tha t prompt action be 
taken to modernize this law.

The Senate Commerce Committee in taking unanimous favorable 
action on S. 1314 rejected the railroad position t ha t there should be 
a delay in modernization of section 303(b) until  the overall ques­
tion of competitive equality is resolved.

Senator Frank J. Lauscne, Surface Transportat ion Subcommittee 
chairman, asked the Department of Transporta tion for its views on 
the delay urged by the railroads. The Department, in a reply dated 
August 29, 1967, advised against such delay:

We believe that  S. 1314 should be looked upon by your  committee as a wel­
come recognition th at  rea list ic economics and technological progress have an obvious meaningful place in  transp ortation life.

It  may well be th at  the re are othe r are as where  amendment of the basic regu lato ry and promotional sta tut es  affecting other modes of traffic afe ap­
propriate . It  would be desirable if  all such changes could be accomplished  at once. All too  frequent ly, however, the  best  is the  enemy of the good with inaction 
the  result. Th at shouid not  be allowed to happen in thi s situation where the  
committee has  before it a piece of legis lation which is clearly mer itor ious  in its  own right .

The Senate Commerce Committee in unanimously favorably re­
port ing S. 1314 followed this  recommendation of the Department 
of Transportation  tha t modernization of section 303(b) is justified 
on its own merits, and should not be delayed.

The Commerce Committee indicated in  its report tha t prior ity con­
sideration will be given to the overall matte r of competitive equality, 
and to tha t end called upon the Secretary of Transportation and the 
regula tory agencies to prompt ly prepare and submit legislation pro­
viding  for uniformity and equality of treatment of all modes of 
transporta tion.

I  strongly believe that  separate  consideration of the immediate 
problem of modernization of section 303(b), and the overall prob-
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lem of competitive equality of all modes will best serve the interests 
of the shipping and consuming public.

I urge your subcommittee to achieve early favorable considera­
tion on H.R. 7610, and related bills, and report it to the full com­
mittee, in order tha t efficiencies of inland  water transporta tion can 
continue to benefit our Nation’s shippers and consumers.

Mr. F riedel. Thank  you Senator, for your testimony. I t is always 
a pleasure to hear the distinguished chairman of the Senate Com­
merce Committee. Are there any questions ? If  not, we shall hear next 
from Senator Hartke, cosponsor of S. 1314.

STATEM ENT OF HON. VANCE HA RTKE, A U.S. SENATOR FROM TH E 
STATE OF INDIAN A

Senator Hartke. Mr. Chairman, I am making this statement as a 
par t of your subcommitee record on H.R. 7610, and related bills, to 
modernize the water carrie r bulk commodity exemption, to underline 
my strong support for early enactment. I cosponsored with Senator 
Magnuson, a similar bill, S. 1314, in the Senate.

Improved technology on the inland rivers, particular ly the intro­
duction of more powerful towboats in recent years, has  made possible 
better service to shippers at substantially reduced freig ht rates. This 
proposed legislation would allow the barge lines to continue assem­
bling economical, large tows on the inland rivers.

The test imony before the Surface Transportation  Subcommittee of 
the Senate Commerce Committee, of which I am a member, was over­
whelmingly in support of early enactment. Not a single shipper , Gov­
ernment agency, or regional association appeared to oppose this legis­
lation, or submitted a statement in opposition. The legislation was 
supported by witnesses appear ing on behalf of the Common Carrier 
Conference of Domestic Water Carriers,  American Waterways Oper­
ators, Inc., National Industr ial Traffic League, Manufacturing 
Chemists’ Association, Farmers Union Grain Terminal Association, 
American Farm  Bureau Federation, Continental Grain Co., National 
Pla nt Food Institute,  Gulf Intercoastal Association, Island Creek Coal 
Co., National Rivers & Harbors Congress, Mississippi Valley Asso­
ciation, Waterways Association of Pittsburgh, and Ohio Valley Im ­
provement Association, Inc.

Statements or letters in support of S. 1314 were received from the 
AF L-CIO Maritime Trades Department , A FL-CIO Maritime Com­
mittee, National Coal Association, Grain & Feed Dealers National As­
sociation, Ins titu te of Scrap Iron & Steel, Inc., Memphis and Shelby 
County Port  Commission, Chicago Regional Por t District , Commis­
sion of Public Docks of the City of Portland, American Merchant 
Marine Ins titute, Inc., Lake Carrie rs’ Association, Shipbuilders Coun­
cil of America, Ouachita River Valley Association. The Propelle r Club 
of the United States, Congressman Donald M. Fraser, and the Gov­
ernor and commissioner of commerce of the State of Kentucky,  and 
others.

The Department of Agriculture  and the Department of T ranspo rta­
tion advised the committee of their support. The Vice Chairman of the 
Interstate Commerce Commission in his testimony advised that  the 
ICC recognized that the present situation is inequitable, as between
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water carriers, and would have no objection to passage if the Congress 
as a matter of policy decided this inequity should be eliminated.

The need for this legislation was concisely stated by the witness for 
the National Indu stria l Traffic League, who sa id:

If  this  amendment is not passed, i t is our firm conviction th at  the shipping public  
will he depr ived of imp orta nt economies and  efficiencies in barge transp ortation.  
Pu t ano ther  way, the  shipping public will ultim ately be compelled to bear the  
burden of inefficient, more costiy, barge tr anspor tation.

In  their testimony before the Surface Transportation Subcommittee, 
the railroads urged tha t action not betaken on S. 1314 until considera­
tion be given to the problem of competitive equality among all modes.

The Senate Commerce Committee in favorably repor ting S. 1314 
followed the recommendation of the Department of Transportat ion 
tha t this legislation is justified on its own merits, and that action should 
not be postponed to await the accomplishment of all changes at once.

The committee requested the Secretary  of Transporta tion, the In ter ­
state Commerce Commission, and the Civil Aeronautics Board to 
promptly prepare and submit legislation to equalize the impact of 
regulation on all modes, and announced that the committee will give 
prior ity consideration to hearings on this matter.

Our Nation’s shippers and consumers are entitled to efficiency in 
operation and the fruit s of technological progress. I urge that the 
subcommittee take early and favorable action on these measures to 
modernize section 303(b), the so-called dry bulk exemption.

Mr. F riedel. Thank you Senator. We appreciate  having your views 
presented to our committee.

It  is my pleasure to have as our next witness one of our colleagues, 
who was here yesterday, by the way, and I want to  apologize th at we 
could not have our hearing because of a last minute Democratic 
caucus.

Mr. Erlenborn, will you acquiesce to Mr. Boggs?
Mr. Erlenborn. Yes, of course.

STATEMENT OF HON. HALE BOGGS, A RE PR ES EN TA TIVE  IN  
CONGRESS FROM TH E STATE OF LOU ISIA NA

Mr. Boggs. Thank  you very much, Mr. Chairman and members 
of the committee. Fi rst, let me thank Mr. Erlenborn for his courtesy.

I shall only take a minute.
I appreciate th is opportunity to appear before you in support  of my 

own bill, H.R. 10659 and identical companion bills, to modernize sec­
tion 303(b), the so-called d ry bulk exemption. I need not  stress the 
importance of this measure to my distric t, to New Orleans and the 
great industrial complex that  has grown up in my area since World 
War  II.

Efficient rail, truck, and pipelines service have all contributed to 
this growth and benefited from it. Barge t ransp ortation on the Missis­
sippi River connecting my area with the 26-State region of the Mis­
sissippi River system and the G ulf Intracoasta l Canal has been espe­
cially helpful in stimulating what some people have called a nearly 
miraculous industrial flowering.

The issue before us is quite simple. Technological development has 
resulted in large r and larger river tows over the pas t 10 years. Today,, 
tows of 40,000 tons are not uncommon and the opportun ity exists for
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even larger tows. In order to accumulate the most economical tows, 
the bargelines must mix regulated and unregula ted commodities.

The economies of the volume movements have already been passed 
along to the customers and consumers along the  river valleys. Failur e 
to pass this legislation will mean that the bargelines will have to  sepa­
rate regulated and unregulated barges, run smaller tows, and give up 
the advances made possible by the new, more powerful towboats. In  a 
time of rising costs and prices, we would be the unwilling inst ru­
ment forcing cost and rate increases on the river carriers.

Senator Warren  G. Magnuson, chairman of the Senate Committee 
on Commerce, whose committee has just unanimously recommended a 
companion measure for  passage, has frequently  stressed the need for 
quick action. An Interstate Commerce Commission deadline of Ja n­
uary 1, 1968, hangs over us all. By that  date, the new technology will, 
in effect, be canceled and the bargelines left with no alternative but 
rate increases.

Senator Magnuson recently quoted with approval a recent editorial 
in the New York Journal of Commerce which aptly describes the 
present dilemma. The editorial said the situation reminded them of 
A. Lawrence Lowell’s comment on the immigration laws. And I  quote 
the edi tor ial :

A Ch inese wo ma n had  been per m it te d  to la nd  a t Sa n Fra nci sc o w ith a ch ild  
bo rn  on th e voy age . The  i m m ig ra tion  officer as ke d th e au th ori ti es in  W as hi ng to n 
w het her  th e ch ild , hav in g no per m it  to land , m us t be  se nt  ba ck  to Ch ina. In  
vie w of th e  st a tu te s re fu si ng im m ig ra tion  w ithout a per m it , th e  lega l qu es tio n 
m ig ht  ha ve  pr es en te d dif ficult ies , an d th e an sw er  w as  a p p ro p ri a te : “D on ’t be  a 
dam n fool .”

The editorial goes on :
Thi s is th e ki nd  of  a nsw er  th e Co ng res s ou gh t to  giv e in  th e ca se  of th e  ba rg e­

lin es  pro blem . In  effect , do n’t le t’s be so fool ish  to send  ba ck  th e ba by  an d ca nc el 
ou t t ec hn olog ica l benefits.

Our issue here is simply one of preserving the technological ad­
vances of the bargelines of the past 10 years. There is no question 
tha t this is very much in the public interest. I am hopeful tha t this 
committee will adopt the proposal very promptly so that  -we can get 
it passed in time to meet the ICC deadline.

This bill, as you know, has wide sponsorship, including the gentle­
man from Illinois, who I did not mean to supersede and I apologize.

To my knowledge there are at least 10 sponsors of s imilar bills, and 
I think that anyone who has any contact with the vast in land waterway 
system in our country would be for this bill, including my distin ­
guished colleague who represents a village up the river from me, 
which is growing so fast that i t may pass us in size.

Mr. Friedel. Are you refe rring  to our colleague, Congressman Kuy­
kendall ?

Mr. Boons. Yes.
You might be interested in knowing that there is more river com­

merce between Memphis and New Orleans today than  at any time in 
the whole history of our country. As a matter  of fact, I  th ink tha t the 
wisdom of  Congress has been demonstrated in the almost phenomenal 
growth of transportation on our inland waterway system.

As you know, that system is not limited to the rivers in the interior , 
although it is a part of it, but it also stretches down the east coast 
to Florida and from Florida over to the Texas border.
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As  you also know, a canal is be ing  bu ilt  across Fl or id a which will 
connect th e whole sys tem on the  east  coast.

Al l the  b ill does is to pe rm it the ca rri ers to use the modern  devices  
th at  h ave  been perfe cte d des pite  an old reg ula tio n of  the  IC C which 
rea lly  should  not  have  any  im pact today .

We  have developed these  tows pa rti cu la rly on the  Mississip pi 
Rive r and its  ma in tribu tar ies , the Ohio an d Missouri, which are  ca­
pab le of  tra ns po rt in g an eno rmou s am ount of cargo.

I  saw some figures the oth er day on the numb er of freigh t tra in s 
of  cargo th at  can be moved by one in tegrated  tow, as it is called. U n­
less th is  bil l is passed the  ca rri er  has to make all kin ds of ra th er  
rid icu lou s ad jus tments on wh at he has in th at  tow. There  are  certa in 
reg ula tio ns  th at  affec t one typ e of cargo and oth er reg ula tions  th at  
affect others.  Al l th is bil l would do is to br in g abo ut un ifo rm ity  in 
the  assem bly of these cargoes.

I  sha ll no t go into the technica l deta ils.  I  th ink th is is a valuab le 
piece of legisla tion . I migh t add, in  lig ht  of the pre sen t mood of the  
body of which we are  all Mem bers , it  does no t cost the  taxp ay ers a 
pen ny.

Th an k you very much, Mr. C hairm an.
Mr. F riedel. Y ou are  quite welcome.
Are there  any questio ns ?
Mr. P ickle? Mr.  Ch airma n, I  do no t have any questions . I  ap pre­

cia te the  appeara nce of our dis tinguish ed colleague here th is mo rn­
ing.  I  noti ce there are  oth er Mem bers  of the  Hou se here to tes tify, 
and  t here are  several witnesses, so I  wil l forgo  my quest ion ing  at th is 
po int , except to exp ress  my apprec iat ion  fo r your  test imo ny.

Mr. Boggs. Tha nk  you very m uch,  Mr. P ick le.
Mr. K uykendall. I  wa nt to welcome the dis tinguished major ity  

wh ip and com plim ent  him fo r br inging  ou t a po int th at  pro bab ly is 
not tho ug ht  of a great  deal.

Ev en  tho ugh I am a M emphis Con gressman, I spe nt seve ral yea rs of 
my li fe on t he  coa st in  Houston,  Tex., and  I wou ld br ing ou t th e po int  
th at  the Inte rcoa sta l W ate rway  is a vast  system.

I f  you have  ever  been in th e m idd le of th e m arshes  in the S outh duck  
hu nt ing or  goose hu nt ing and  seen a huge ship th at looks like  it  is 
coming out of a rice  padd y from one of those interc oas tal  canals you 
rea lize  wh at a va st system it  is;  n ot  only the rivers  th at  we th ink about, 
the in ter na l w ate rways  of  our Na tion, b ut  th is  va st inte rcoastal system 
which ult imate ly should go, hopeful ly,  fro m Corpu s Ch ris ti, Tex.,  to 
New Yo rk C ity  or Boston. I th an k you fo r br inging  t hat  out.

Mr. Boggs. Tha nk  you very much.
Mr. F riedel. I  ju st  wa nt to com plim ent  m y politi ca l lea der  for his 

fine s tatement  th at  I  h ave  alr ead y read. I know whe re you sta nd  and  
the  comm ittee  will go in to th is very,  very th oro ughly .

Th ere is one th in g I  wa nt to know, th at  whi le we help one mode 
of ca rr ie r oth ers  m igh t be adv erse ly affected . We  m ight  ha ve to work 
out a bill t hat  would make i t competit ive  fo r all.

Mr. Boggs. Mr. Ch airma n, wi th  yo ur  wisdom,  I  am sure  tha t will be 
no gre at  pro blem .

Mr. F riedel. Tha nk  you, Mr. Boggs.
Our  next witn ess will be Congres sman Er len born. Please proceed, 

Mr. E rle nborn.
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STATEMENT OF HON. JOHN N. ERLENBORN, A REPRESEN TATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. Erlenborn. Thank  you, Mr. Chairman and members of the 
committee, for the opportunity to appear before you in support of H.R. 
7610 and the several identical bills, including my bill, H.R. 13018, 
which seek to revise and thus modernize present restrictions in the 
Interstate  Commerce Act of 1940 with regard to the operations of 
inland waterway bargelines.

By ut ilizing technological developments which in recent years have 
produced equipment capable of moving dozens of separate barges in 
a single tow, towboat companies are able to accumulate tows of 40,000 
tons of cargo, generating economies which the carriers have passed 
on to the public in the form of average rates tha t are less than those 
of 20 years ago—a claim few segments of the economy can make.

The courts, though, have declared that such volume movements, 
which necessarily mix ICC regulated and unregulated cargoes, vio­
late section 303(b) of the Intersta te Commerce Act, and the Inter­
state Commerce Commission has set Jan uary 1, 1968, as the  date on 
which compliance with the technical wording must be met.

I do not argue that the ICC has erred in its action—it must demand 
compliance with the law—but we in Congress must act to delete 
archaic provisions of our laws which inhibi t economies and thwart 
technological advancements.

The law exempts from ICC regulation a vessel carrying no more 
than three dry bulk commodities, “in accordance with the existing 
custom of the  trade in the handling and transporta tion of such com­
modities as of June  1, 1939”—trade customs of almost 30 years ago— 
and considers a vessel towing more than one barge to be a single ves­
sel. The legislation under consideration would eliminate these ar ti­
ficial and outdated restrictions.

Enactment of this legislation will permit  the shipping public to 
realize the frui ts of technological progress and bring  the law into 
harmony with modern conditions. Enactment of th is legislation—and 
enactment with dispatch—will effect the  cost savings, efficiencies, and 
healthy competition tha t serve the best interests of our Nation as a 
whole.

I am informed th at the Department of Agriculture and the D epar t­
ment of Transportation have both expressed support for th is measure. 
I am hopeful tha t your subcommittee and the full Committee on In ­
terstate Commerce will act favorably and promptly so tha t the relief 
sought by these bills may be timely provided prio r to the Jan uary 1, 
1968, deadline.

Again, Mr. Chairman, I thank you for your kindness in allowing me 
to appear before you today.

Mr. F riedel. I want to thank you for your very brie f and informa­
tive statement. Are there any questions? If  not, thank you very much.

Mr. Erlenborn. Thank you.
Mr. W atson. Mr. Chairman, may I  ask my colleague one question, 

and I apologize for not being here for your entire statement, but  I 
shall read it.

Did you touch upon whether or not you would agree to provide the 
same exemption for all of the carriers?

85 -465— 67----- 3
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Mr. Erlenborn. I  know this question has arisen. I have not touched 
on that in my statement.

My own personal feeling is that,  since this is an emergency measure, 
which must be enacted dur ing this session of Congress prior  to Jan u­
ary 1 of 1968, the broader question of other carriers would no doubt 
delay the enactment of this legislation and probably should not be 
considered together with this.

In the wisdom of this subcommittee and the full committee, of 
course, you may decide to do that. But I would hope that this question 
would not delay the enactment of this legislation which is so desper­
ately needed by the bargeline companies.

Mr. Watson. I would agree with you that it is needed and, of course, 
prompt action is necessary. Perhaps I erred in my judgment, but I 
had just the opposite opinion from you. I thought we would bring 
them all in and tre at them ail alike, and we would have the push of all 
of the carriers, not just the water carriers , and perhaps tha t would 
expedite the passage of it rath er than slow it down.

Mr. Erlenborn. My understanding of the problem here is that  it 
is somewhat unique to the bargelines in that the mixing problem is 
altogether different from that with other modes of transportation.  It  is 
this exemption from the law, which is somewhat archaic—relating 
back to the practices in 1939 and the technological abilities of that 
time—it is an exemption from those archaic laws tha t is needed. The 
question of regulation or nonregulation of bulk cargoes I think is a 
broader question and one that  deserves the study of this committee. 
But to  delay the enactment of this exemption from the mixing regula­
tions for that broader study I think would be a mistake.

If  it can be done and all can be trea ted fairly  and the legislation 
can be passed prior to the 1st of January, certainly this would be fine.

I would hope, if there is to be a delay as a result  of considering the 
whole question of regulation or nonregulation of bulk commodities, 
tha t the question would be put off and tha t the exemption for mixing on 
the bargelines would be handled expeditiously.

Mr. K uykendall. Mr. Chairman, may I ask a question also? You 
mentioned, first, the fact tha t we have tows of 40,000 tons. I think 
you or your predecessor mentioned that. Those here who may be 
observers and not members of any of the industries should bear in mind 
tha t is equivalent to three oceangoing liners, which is a very im­
portant thing. When we were first considering the introduction of this 
bill, yes, I have a companion bill in on this particu lar legislation, the 
first question I asked, does this increase the flexibility of our overall 
transportation  system? I was assured, and I have been assured many 
times since, that  it does increase the overall flexibility. The next step is 
tha t when this sort of request for flexibility is given me by either of 
the other truckers  or the railroads I shall be for tha t also. I think 
what we are primarily interested in is the improvement of the overall 
system. In  the scheme of things there may very well be a time when 
we have to take it step by step. If  we could carry them all through 
expeditiously I am sure tha t you would look at it favorably.

If  it is a matte r of delay because of  some other factors, we might 
have to trea t it differently. This is something we have to decide. To 
me, and let me ask you if you feel the same way, the overall goal here 
is flexibility and efficiency in our overall transportation  system.
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Mr. E rlenborn. T hat  ce rta inly  is som eth ing  th at  I  would concur  
in who lehear ted ly. I would add th at  the form ati on  o f the De pa rtm en t 
of Tr an sp or ta tio n las t year,  in whi ch I played  a par t as rank ing 
mem ber of the  sub committ ee th at  handle d th at  legis lat ion , was fo r the  
purpo se of havin g a Government  agen cy that  would tak e an overall  
view of ou r tran sp or ta tio n needs and the  conflic ting  regula tions.  I 
th ink it is importa nt fo r us to  recog nize th at th is new De pa rtm en t of 
Tr an sp or ta tio n has,  as I unde rst and, tak en  a pos itio n in fav or  of  
th is leg isla tion from  the  vanta ge  po int of havin g th is ove rall  view 
of the  needs o f our  tr an sp or ta tio n system.

Mr.  F riedel. Tha nk  you.
I t  gives me gr ea t pleasu re to hav e as ou r nex t witn ess a very 

dis tin gu ish ed  colle ague  of ours fro m Tex as, Mr.  Ja ck  Brooks.

STA TEM ENT  OF HON. JAC K B. BROOKS, A RE PR ESEN TA TIV E IN  
CONGRESS FROM TH E STATE OF TEXA S

Mr.  Brooks. M r. Ch air ma n, I  wa nt  to than k you  fo r the  op po rtu ­
ni ty  to ap pe ar  before  you  tod ay  and testi fy  brie fly concerning the  
wa ter  ca rri er  mix ing  rul e exempt ion.

The Ni nth Congressional  Dis tri ct  of Texas includes a sub stanti al 
segmen t of  the  Gul f In tra co as ta l Wate rway . My  di str ict  has sha red  
in the rem ark able economic and indu str ia l deve lopm ent which, in 
lar ge  p ar t, has been due  to  the ex istence o f thi s u sefu l wat erw ay. Low­
cost wa ter  t rans po rta tio n has proved  a  rel iab le stimula nt  to industr ial  
grow th e nabling  o ur ind ust rie s to reach eas ily ma rkets  in the 26-Sta te 
are a served by the  Mississ ippi  R iver and its  tribu tarie s.

Th e bar gel ines op erat ing along the  Gul f Canal  and on the Missis­
sip pi system  con necting  ind ust rie s in my di st rict  w ith  Chicago , P it ts ­
burgh , Minne apo lis and  St.  Pa ul , and all the destina tions  in between, 
have, over the  pas t 10 yea rs, deve loped  new technolo gies  which have 
ha d the  effect of ma kin g possible r eductions  in rat es to th ei r cus tomers. 
More pow erful tow boa ts have made  possible  the  accum ula tion  of  lar ge r 
tow loads wi th a consequent red uction in the  un it cost of  tr an sp or ta ­
tio n by barge.  T he  same t rend  ha s t ake n place in othe r segments  of  the 
tran sp or ta tio n ind ustry . La rge ra ilr oa d fr ei gh t cars, 10,000-ton “u ni t 
trai ns ,” la rg er  volume pipelin es,  la rg er  tank er  vessels and larg er  
air planes  are  all des igned to pro vid e more economical tran sp or ta tio n 
services.

Sec tion  303(b) of the  T ra ns po rtat ion Act  of  1940 is so worded  th at  
it res tri cts  the  ab ili ty  of bargel ines to mix reg ula ted  and unreg ula ted  
commodities  in a sing le tow  and pre ven ts the  acc umula tion  of  a suffi­
cient volume of barges  to tak e full  advanta ge  o f cap aci ty of  the large 
and more powerful towboats. Unless the wo rding  of  the  section is 
modernized, the  bargel ines will  have to separat e reg ula ted  and un ­
reg ula ted  commodities  and ope rate smaller and less economical tows. 
Cost s will be increased, r ate s will hav e to  go u p, and ind ust rie s such as 
those in  my d is tr ic t ad versely affected.

The solu tion is to remove from the  sect ion the  sentence w hich  defines 
a flo til la of barges  as  a s ing le vessel. Th is would  h ave  the effect of al ­
low ing  the  mixin g of  reg ulate d and un regu la ted barge s an d the  ac­
cum ula tion o f economical  tow loads.

Th e proposal has  the en thu sia stic su pp or t of  labor,  sh ipp er,  an d 
fa rm  gro ups, of  the De pa rtm en t of  Agr icu ltu re  and the Dep ar tm en t
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of Tr an spor tatio n,  of p ort  a nd  r iver  development g rou ps,  an d o f m any 
of my colleagues  whose distr ict s bo rder the riv er and  can al systems.

The  In te rs ta te  Commerce Commiss ion has  set a dea dlin e of  Ja nu­
ary 1, 1968, by whi ch tim e the barge lines mu st conform  th ei r opera ­
tions to the le tte r of th is obsole te sta tut e. Barge lines and thei r cus­
tomers and the  consumers of th e produc ts manufac tured  by the in ­
dustr ies  using inla nd  wa ter  tra ns po rta tio n urgentl y need  th is mo der ni­
zat ion  o f t he  s tat ute . Aly d is tr ic t urgent ly  needs  th is mo dernizatio n. I 
the ref ore urge  prom pt  actio n on th is mea sure so th at  the  barg elin es 
may  meet  the  deadline se t fo r them by  the IC C.

I  wa nt to th an k you, gen tlem en, i f  the re is an ything  I  can answer  
as t o the  effect  in  my di str ict , I will  be  very  pleased to try to do so.

Mr.  F riedel. I  th ink we un de rst an d yo ur  feeling s very clea rly.  I 
wa nt to than k you fo r your  very inform ati ve  sta tem ent . I  hav e no 
ques tions .

Are there  any  ques tions ?
Mr.  P ickle. Do you have o ther  copies of  your  testimony ?
Mr. Brooks. I  have th is copy here an d I  hav e anoth er one in my 

office, Congres sman. I  wil l fu rn ish this  one to you.
Mr. P ickle. I was impressed wi th your  te stim ony and  I  would like  

to read it.
Mr. Brooks. Tha nk  you.
Mr. F riedel. We  have anoth er  d ist ing uis hed colle ague  of ours from  

Texas, th e H onora ble  Ea rle Cabell .

STATEMENT OF HON. EARLE CABELL, A REPR ESENTATIVE IN 
CONGRESS FROM THE  STATE OF TEXAS

Mr.  Cabell. Th an k you , Mr. C ha irm an .
Air. C ha irm an , I  appre cia te th is op po rtu ni ty  to ap pe ar  before  you 

to su pp or t H.R. 7610, which I  int roduced  ea rli er  th is yea r. Th is bill 
to mod erni ze bu lk  exem ptio ns on the in lan d wa terw ays  is the fir st of 
several  House  bil ls on thi s sub ject . Witnesses fro m the  inl and wa ter  
ca rr ie r indu str y will describe th e publi c advanta ges of  th is pro posal  
in d eta il. L et  me brie fly s ta te  th at  technologica l advances  on the inl and 
wa terw ays  have resulted in th e construction  of tow boa ts which are 
between three  an d four  tim es as po we rfu l as those of 10 yea rs ago. 
These larg er  towboat s have the  capac ity  t o handle gr ea ter volum es of 
barges , a nd  the la rg er  volume  has  meant  th a t u ni t costs are lower.

As a re sul t, th e inla nd  barge lines h ave  been  able  to  reduce  thei r r ates 
an a verage  of 10 perc en t since 1960.

Th ey ha ve ru n into a  legal  sn ag  over the  in te rp re ta tio n of the wo rd­
ing  o f sect ion 30 3(b) . As it  now sta nds, and unle ss it  i s change d, the  
wo rding  pre vents  the  acc um ula tion of  t he  econom ical lar ge  tow s and  
the full  use of th e new techno logy.

Th e In te rs ta te  Commerce  Com mission  has se t a dea dline of  J an ua ry  
1, 1968, at  which  time , unle ss th is  bil l is passed, the barge lines will  
have to reve rt to  th e t echnology  o f 10 yea rs ago. Costs  w ill be art ifi ci­
ally i nc reased ; rates will  go up . Nobody w ant s th at . My bill  wo uld pre ­
vent  r ate increases a nd  I  u rge t hi s committ ee t o tak e early  and favo r­
able acti on.

You  may wonder why I,  a Re prese nta tiv e from an inlan d distr ict , 
am int ere ste d in  t hi s leg isla tion. I  wil l tel l you :
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We don’t int end to rem ain  an inl and cit y fo r too many more yea rs. 
Despi te the  fac t th at  our grow th is phenom ena l, we are the  second 
larges t c ity  on thi s continent t hat  does no t have wa ter  tra ns po rta tio n.

We  wa nt  to eliminate th at  presen t handicap.
After  yea rs of  researc h and  mil lion s of doll ars  of non-Federa l money 

havin g been expended in engin eering an d con stru ctio n, the  com pre ­
hens ive dev elopment of  the Trini ty  Rive r Basin  was  autho rized  in 
the Publi c W ork s Act of 1965. One of  the  p rojec ts in t hi s developmen t 
will  be the  can alizat ion  of  the  riv er  fo r barge  traffic.

Much  of the  c argo of  the  barg es will be low-value, bulky  commodi­
ties  such  as agg regates, flux ing s tones , sand, and the  like  th at  requir e 
the  ma intena nce  of the pre sen tly  exem pt rates.

I  bespeak  y ou r fav ora ble  con sidera tion of th is  legisla tion .
Air. F riedel. I wa nt to t ha nk  you.  A s alway s, you have made a very, 

very fine s tatement . Are ther e an y questions ?
Mr. P ick le . Air. Ch airma n, I wou ld observe th at Congres sma n 

Cabel l i s pe rhaps the fir st pe rson  to i ntroduce legis lat ion  on t his  su bject 
in the  Congress. li e  t alked wi th me abo ut it  many times, and  I know 
of his keen inte res t. Now, I do no t know wh eth er the  barges  will  ever 
get  as fa r as Dal las . At  any  rat e, it  does stimula te my intere st in the  
subject.

Air. Cabell. T ha nk  you, Air. Pickle . We are  no t an tic ipat ing deep 
water.  We  will sett le fo r barges.

Air. F riedel. Tha nk  you.
Our  next witn ess will be Air. J . W. He rsh ey, pres ide nt of the  

Am erican  Commercial  Lines,  Inc ., Je ffe rsonvi lle,  In d.

STATEMENTS OF J . W. HERSHEY AND L. P. STRUBLE, JR.,  REPRE ­
SENTING THE COMMON CARRIER CONFERENCE OF DOMESTIC
WATER CARRIERS

Air. H ersliey. Tha nk  you, Air. C hairm an.
Aly name  is J.  W. H ers hey, pre sid en t of Ame rican Com merc ial Lines 

of Ho ust on , Tex. , and Jef ferson vill e, In d.  I ap pe ar  on beha lf of the  
Comm on Car rier  Conferen ce of Dom estic  W ater  C arr ier s, a group of  
the  lea din g IC C- regu lat ed  common ca rr ie r inl and, Gr ea t Lakes, 
coastal , and inte rco ast al w ater  carr ier s.

Am ong  o ur  m embers who are  p ar tic ul ar ly  c oncerned to su pp or t t he  
proposal to modern ize section 303 (b)  of the  I nt er stat e Commerce A ct 
are  AV. J.  Bar ta , presi dent,  Aliss issippi ATilley Ba rge Lin e Co., St.  
Lou is ; C harles E.  W alk er,  presi dent,  Un ion  Ba rge Lin e Corp. , P it ts ­
bu rg h;  Ple rman T. Po tt , pre sid ent, Fe de ral Ba rge-S t. Louis  Sh ip , 
St.  Lo uis ; F.  A. Alech ling, executive vice presi dent,  A. L. Me chl ing  
Ba rge Lines, Jo lie t, Ill ., who is also ap pe ar ing on beha lf of  A merica n 
AVaterways Op erator s; George E.  Pe terk in , presi dent,  D ixie Ca rri ers. 
Hou ston ; H ow ard  Ki ng , pre sid ent, Ar row Tr an sp or ta tio n Co., Sh ef ­
field, Al a.;  Capt.  Da vid  Pa rk er , pre sid ent, Sioux Ci ty  & New Or lea ns 
Ba rge Lines, Ho us ton;  Floy d Blaske, presi dent,  Am erican  Comm er­
cial  Ba rge  Line  Co., Jef ferson vill e, In d. ; Chauncey  G. W ill is,  J r. , 
pre sid ent, C. G. Will is,  Inc ., Pauls boro,  N. J.,  and chair ma n of  the 
executive  committ ee of  the Comm on Car rie r Confe ren ce;  Nev ille  
Stone,  South ern  Ba rge Line  and chair ma n of  the board  of  Am erican  
AATate rways  Op era tor s, Pa du cah,  K y .; F.  E.  Thom pso n, pres iden t,
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Coyle Lines, New Orleans; Lew S. Russell, Tidewater Barge Lines, Portland, Oreg.; L. R. Fiore, president, The Ohio River Co., Cin­
cinnati ; and Louis Ig ert, J r.,  Igert, Inc., Paducah, Ky.

I want to express my appreciat ion at this time to your committee with its very heavy schedule, for scheduling this hearing  which is of vital importance to us. If  1 may, at this point I would like to introduce, for  the purpose of making a statement, Mr. Struble, who is now executive vice president of the Dravo Corp., who are one of the leading designers and innovators and builders of marine equipment.
Mr. S truble  makes a statement relating to the physical progress of the inland river fleet and the relationship to the dimensions of the 

inland waterways.
Mr. Friedel. Mr. Hershey, do you want  your full statement included in the record at this point ?
Mr. Hersiiey. Mr. Chairman, when Mr. Struble  has finished, I would like to read my statement for the record.
Mr. Friedel. Mr. Struble.

STATEMENT OF L. P. STRUBLE, JR.

Mr. Struble. Thank you, Mr. Chairman.
My name is L. P. Struble and I  am executive vice president of Dravo Corp, of P ittsbu rgh, Pa. Dravo is a complex of enterprises in the con­struction, manufacturing, engineering, shipbuilding, and tran sporta­

tion industries. Our company has built over 5,000 hulls for inland river service in the  51 years since our first piece of floating equipment 
was launched in 1915. Among Dravo’s major  subsidiaries is the  Union Barge Line Corp., which operates over 6,200 miles of the inland waterways.

I have been associated with Dravo since 1935 and have had many assignments related to the rivers. From 1956 to 1961 I was president of Union Barge Line Corp. From 1961 to 1966 I  was general manager of Dravo’s engineering works division which, among other activities, designs and builds towboats and barges.
My assignment today is to  outline the technological development of transportation equipment used on our vast, shallow dra ft, inland 

waterways system of 25,380 miles and relate this development to the year 1950, when domestic water transporta tion was brought under regulation by the Inters tate Commerce Commission.
I could go back to the 1700’s when the Ohio River was the artery  of commerce used by the early pioneers who settled in the West and 

the South. This review would encompass the story of the  flatboat, the keel-boat, the packet-boat and the  early push type towboats employed in the late 1800’s.
I could describe the “glory days” of the packet-boats, throw in a few stories about the legendary river hero “Mike F ink ” and outline 

the demise of river transportation as the new rai lroad indust ry devel­
oped and took over the movement of goods as our  country expanded to the West.

However, for the purpose at hand, I will start, with the year 1929 when canalization of the Ohio River was completed. From tha t time 
on, river transporta tion between the industrial  center of Pittsburgh and the expanding markets in the South and Southwest, became a 365- 
day-per-year operation. No longer were sail ing schedules dependent
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on the whims of the weather. Fleets of barges and towboats did not 
have to lie in the Pittsburgh harbor for months awaiting a flood 
which would buoy the equipment over the sandbars and rocks of the 
river on the way down to the Mississippi. Other river developments 
soon followed. The Illinoi s River improvements opened the route 
from Chicago to the  same markets in 1933. Canalization of the Upper 
Mississippi from St. Louis to St. Paul  and Minneapolis was completed 
in the late 1930’s.

With the canalization of the Ohio, Tennessee, Il linois, Kentucky, 
and Tipper Mississippi Rivers, and channel development on the Mis­
souri, navigation  became a scientific operation. The national program 
of water resource development of the Congress had many objectives, 
of course, but the development of the rivers as a transportation resource 
was a major objective, along with the objectives of flood control, 
drough t control, bank stabilization, power and, more recently, 
recreation.

I have a picture in my files of the Ohio River in the early 1900's. 
It  shows a horse and wagon being driven across the river and the water  
does not come up to the wheel hubs. I f the dams had not been built 
and a stable supply of water provided for electric power generation 
and for other industries, the economic development of the  Ohio Valley 
would have been quite different.

It  was in response to the national policy decision to develop naviga­
tion that  the river operators and the shipyards started to redesign 
and improve the old western river steamboat which had seen no funda­
mental, technological changes since the late 1800’s. This was only 
natu ral as the inherent delays and related costs of operating on an 
undeveloped river were so extensive tha t there was litt le or no incen­
tive to develop operating efficiencies t hat  mean so much today with 
the modern river towboat.

One of the first improvements was the switch from paddle wheels 
to propellers. While several propeller-type towboats had been built 
prior  to 1929, they were not generally accepted in the trade. The 500 
or 600 horsepower stern wheel steamboat was the principal motive 
power on the Ohio River. This boat could push very well, but when 
it came to steering, she was deficient. As she approached a bend in 
the river, it was necessary to reverse the paddle wheel and direct the 
water against her rudders  in order literal ly to back around the bend. 
This operation is known as flanking. Because of poor control many 
a river tow ended up aground on the riverbank when the swift cur­
rent  was too much for this type of operation to insure safe passage 
along the winding river.

A second major improvement was the switch from the steam engine 
to the  more efficient diesel engine with its low maintenance costs and 
capability  for continuous operation without significant downtime for 
repairs. Steamplants required frequent downtime to wash boilers and 
perform other maintenance and repairs. The first major diesel engine 
installation  in a river towboat occurred shortly  a fter  1929.

In 1934, the first of the modern type, twin-screw, diesel towboats 
appeared on the Ohio River. Her name was the Peace and she had 760 
horsepower, just about the same power as was employed in the larger  
size stern wheel steam towboat. While this boat was very successful, 
several years of experimentation with rudde r arrangements were nec­
essary. This towboat would steer very well while moving ahead, but
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when  a “fl ank ing  operati on ” was tri ed , he r steering ab ili ty  was not  
quite as good as was ex peri enced wi th the  stern  wheel towboat.

A th ird majo r inn ovation was the “K ort ” nozzle, an importa tion 
from Germany  in 1936. Thi s metal shrou d aro und the  propel ler,  
which con cen tra ted  the  wa ter ag ain st the  pro pelle r blades, added 
some 25 percen t to the effec tive push or th ru st  of the  tow boa t while  
underway. I t  also pro duc ed savings by pro tec tin g the  pro pelle r from  
dam age  fro m ground ing s in low’ wa ter  areas. By  str ate gica lly  locat­
ing  rudd ers  fo rw ard and aft  of the  nozzles , the  naval arc hit ec ts de­
velop ed a tow boat which ha d absolute steering  con trol , fo rw ard and  
bac kward , p lus  th e add ed fac ul ty of bein g able  to s lide  s idew ays w ith  
no fo rw ard mo tion  whi le ma neuvering  and ma kin g up  a tow.

Th e decade of the  1930’s was devoted  to  pe rfe ct ing these develop ­
ments. Th ey  w’ere no t un ive rsa lly  accepted imm edia tely . The subject  
of  pro pelle r vers us ste rn pa dd le wheel was arg ued vigorously at  any 
ga ther ing of  rive r men. H oweve r, by 1940, the efficient po siti ve- steering 
prop ell er boat ha d sta rte d to ga in w’ide accep tance .

I  sh ould emph asize t ha t da te of 1940. I t  was t he  year of the  passage 
of the  T ra ns pi rtat io n Ac t of  1940 which plac ed domestic  wa ter  t ra ns ­
po rta tio n un de r the  reg ulati on  of  the  In te rs ta te  Commerce Commis­
sion. I t  was a year,  also, when  the  sha pe of  modern riv er  opera tion s 
was ju st  beginn ing to ap pear.

W or ld  W ar  I I  ha lte d fu rther  develop men t of rive r cra ft  except 
fo r 21 2-000-horsepower stea m dr ive  twin-sc rew tow boa ts known as 
D PC ’s bui lt fo r the Defense P la n t Co rpo rat ion . These were real mon ­
ster s, served thei r purpo se at  the  time when diesel  engines were u na va il­
able, bu t were  ve ry inefficient.

Fo llowing  Wo rld  War  I I , techno log ica l in novat ion  con tinu ed. M anu­
facturers o f r iver  equipment were  be ing  ur ged to develop more pow er­
fu l tow boa ts fo r tw o m ain  reasons. F ir st , on the  lower  Missi ssip pi, the  
pre vention  of  floods and the  dev eloping navig ation  channe ls ha d re­
sul ted  in  a sw ift er  flow ing riv er  and  th is  in  t ur n me ant  that  t he bar ge 
lies need ed more pow er to  p ush upstr eam again st the cu rre nt.

I t  w ill in ter es t you to know’ th at  the  M ississippi Rive r is m ore than  
100 miles shor ter  tod ay  than  it  was in 1940. A shorter  riv er  means a 
faster  current.  Also, o f course, the  op erators wanted to pus h a grea ter 
volum e of barg es and hence achieve low’er costs  of  op era tion .

More horsepower was desir able , bu t the  d ire ct  connected, revers ing , 
slow speed diesel engine was so cumbersom e and heavy th a t hu ll size 
lim ita tio ns  di cta ted  a m aximum h orsepo wer of  about  2,000. Th e b rea k­
throug h to a h ighe r power cam e w ith  the develop men t of  the revers ing  
red uction gear  whi ch allow ed the  use of high er  speed  diesel  engines, 
whi ch decreased the physi cal  dimensions  of  the  pow’er  un it  and also 
so reduce d th e w’eig ht  th at  more horsepo wer cou ld be p ut  in to a no rma l 
size tow boa t hull. Pe rfe cti on  of  the supe rch arg er add ed even more 
horsepower for  a given  weig ht and to da y we have tw in-screw tow boa ts 
wi th 6,400 ho rsepow er and tr ip le  and quadrup le screw tow boa ts with 
horsepower rang in g up  to  9,000. H owever, it was not un til  lat e 1955 
th at  the  fir st of  these  mo dern powe rfu l towboa ts appeare d on the  
rivers .

When the  Ohio was or iginall y canalized, it  ha d 53 locks w ith  cham ­
ber s 110 feet by 600 feet . A double-locking tow consis ted of a t owb oat  
and a m aximum of twenty 175- by 26-foot barg es. Assum ing  800 ton s
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pe r barge , th is made a 16,000-ton tow. In  the  late  1930’s it was clear 
th at  i t would be necessary  to  replace and enlarge  the locks on th e Ohio 
River system. Const ruc tion began short ly af te r the  w ar  an d by the  la te 
1970’s the r eplacement prog ram  wi ll be com pleted. Ea ch  dam w ill have 
a lock of 110 by 1,200 feet. Hen ce a double lo cking tow could  th en  co n­
sist  of 34 barges of 1,200- ton to 1,400-ton c apa city , or  about 40,000 tons. 
Couple th is  increase  in cap aci ty wi th the fact  t hat  t he  r edevelopme nt 
of  the Ohio  wil l make poss ible a 12-foot ins tea d of a 9-foot channel  
and the po ten tia l fo r fu rthe r impro ved  efficiency in the fu tu re  is 
trem endous .

These m ajor  changes  in  na vig at ion  fa cil iti es  req uir e a sim ila rly  mas­
sive response  f rom  p riv ate indu str y in new investment in more p ow er­
fu l towboats and  la rg er  barg es.

The increase  in  pow er of to wboat s ac com panied b y g reat ly  improved  
ste ering  con tro l are  of course the major  techno logical  advances , bu t 
there  hav e been a number of  imp rovements in barge  line  opera tions 
which, tak en  tog eth er,  mea n a fu rthe r subs tan tia l increase  in inl and 
waterway p rodu ct iv ity  an d red uction in costs.

A majo r development  was the use of  a special ly deve loped sho rt- 
ran ge  rada r. W ith ou t it, in bad  weath er and on da rk  nig hts , par­
tic ular ly  in fog gy weather, tow boats  tie d up  to the  bank  ra th er  th an  
opera ted . Rad ar  help ed make the  opera tio n 24 hours, day in an d day  
out.

I t  is impossib le to pu t a  specific f igure to t he  im pro ved  p rodu ct iv ity  
res ul tin g fro m a numb er of electronic  adva nces , bu t all  o f them help . 
De pth  finders help avo id gro undin gs, swing  indic ato rs—h ighly sensi­
tive indic ato rs of  change of dir ection of the  tows—are  h elp fu l in high  
winds, autom atic pilots  make fo r more efficient steering, ship-t o-s hip  
and ship -to -shore  tele phones  exp edi te opera tions,  autom ate d engine- 
rooms imp rove crew p rodu cti vit y,  bow t hr us te rs  expedi te ha nd lin g of 
long tow s in sh arp bend s and in ter mina l areas, and  sta inle ss steel 
pro pe lle rs c on tribu te to  low m ain tenanc e costs.

Along wi th the develop men t of  the  power un it,  the re  h as also been 
radica l imp rov ement  in the  des ign and capacity of  barg es. Fr om  a 
800- to 900-ton sta nd ard b arg e of 15 years  ago, we have  progressed unt il 
tod ay  the most modern barge s are  cap able of  ca rry ing 1,200 to 1,400 
tons. Fo llo wing  a series  of  tes ts i n model tan ks, the  shape of  the  ba rges 
has been gr ea tly  modified to reduce  wa ter  resi stance  an d pro duce 
gr ea ter speeds and more efficient use of  power. Sh ipya rd  bu ild ing 
techniques have  also been improved  a nd  m ade  more pro duc tive.

Rathe r th an  sp ell ou t all thes e detai led  imp rovements, I would like  
to int rod uce an exhib it fo r the record  which goes into gr ea ter detai l 
on the develop men ts I  have  ment ioned.

Mr. F rtedel. T his will be in cluded  i n ou r files and no t in  t he  re cord.
Mr. W atson. Mr.  C ha irm an , b efo re he removes the  la st pictu re,  d id  

I  in te rp re t t hat cor rec tly  t hat  i t looked as tho ug h you ha d 30 barg es?
Mr. Struble. I t  wou ld be at  lea st 30. I t  might  be 40. I have no t 

counted  them.
Mr. W atson. In  one tow boa t?
Mr.  Struble. Tha t is rig ht . These modern tow boa ts can  ste er the m 

dow nst ream wi th the  cu rre nt  and  can  also p ush  the m upstr eam ag ains t 
the  cu rre nt.

Mr.  W atson. That  is certa inl y a dram ati c develop men t. Tha t pu ts  
you in  a ve ry good compet itive p osi tion wi th rai lro ad s and others .
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Mr. Struble. I  would say it  does th a t ; also, th at  deve lopm ent has  enab led us to comb at infl atio n, which has been brou gh t about by hig her l abor costs and  high er  costs  o f e quip men t and  so on.
Ou r costs of equ ipm ent  hav e increased trem endous ly over the  last 20 years.
Mr. W atson. I  a gree w ith  you, Mr. St rub le,  and  appla ud  you. I  can see if  we would trea t them  all alik e pe rhap s it would result  in benefi ts fo r all of the people reg ard less of  wh at med ium they  use fo r tr an s­po rti ng  fre ight .
Mr. Struble. I migh t say the nex t pic tur e the re shows the  ra da r and  the console where the pi lo t has many oth er elec tron ic devices t ha t aid  in t he na vig at ion  of  the  boa t. W ha t t hey are  is more fully  described in thi s exh ibit . I  w on 't take time t o go  i nto  th at  thi s morning.
In  sum mary, we have  reached the  po int  at which the  produc tiv ity  of ou r towboa ts has  more  than  tri pl ed  in the past 1G years. The tech­nology has  opened out oppo rtu ni tie s fo r great  savings  in op era tin g costs which the  ba rge line s have t rans la ted into  benefits to sh ipp ers  an d consumers. We  can  now handle 30- and  40-barge tows wi th ease. We  look fo rw ard to the  day  when 50- and GO-barge tows of barges  loaded to  12-foot depth s will  br ing new and even gr ea ter economies to  the  commerce of  the Nation .
The eng inee rs have deve loped a most effective tech nology , the  barge lines are  r eady  to ap ply it  in the publi c interest. The only ro ad ­block is th e obsolete wo rding  of  a 1940 act which H.R.  7G10 and  its identi ca l o the r bill s are  designed to  remed y.
En gineers  can only  tel l you wh at  can  be done; it is the pol icym akers who must decide  wh eth er the  ava ilab le tech nolo gy will be app lied in the. public  interest.
T than k you, Mr.  Chairma n.
Mr. F riedel. Have  you conside red what effect th is migh t have on the  ra ilr oa ds  and  tru ckers  as fa r as  compet ition is concerned ?
Le t me pu t it th is w ay : D o  von know w hethe r the ra ilroa ds  and the tru ckers  are  opposed to th is bill and  it would pu t them  at a contr ary adv antag e?
Mr. Struble. T am not aware  of  op position  on th e pa rt  of t he truc k­ers. T am aware  tha t the re is some ob ject ion bv the  r ail roa ds.  Mr. Her- shey will ge t i nto  th at  a lit tle  more. T would like  to point  ou t that  what we a re ask ing  in th is bill is to  al low us to  co ntinue doing  what  we ha ve been doi ng over the  las t decade and  lo nger . So i f t his  bill is passed, the com pet itive rel ationship between modes  of tra ns po rta tio n will no t be change d over w ha t it has been fo r 10 yea rs or  longer .
Mr. F riedel. A s T un de rst an d it, the  cou rt ru lin g is th at  what you have been doing fo r the  past decade has been a vio lation of the law.Th is bill will correc t t ha t. We  w an t t o help you. Bu t we s till do not wa nt to pu t the rai lro ads and tru ckers  at an un fa ir  d isadvant age . We should  have f ree  competi tion  all  the  way th roug h.
Mr. P ickle. NTr. C hairm an, I  am sure t ha t you as chai rman,  an able cha irm an, are  speak ing  from  vour  i nd ividual viewpoint . I  would like to have all the fac ts adduced  before  T draw  a conclus ion. T would as­sume th at  the gen tlem an te st ify ing now is te st ify ing with respect to the  con struct ion , the  size, and  the cap aci ty and  the  technological  changes th at  occ urred in his  industry. I do not assume that  he in ­

ten ds to s peak from a policy stan dp oint  f or  the ind ustry . T assume the
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gentleman at the desk with  you will address himself to that fact. If  
tha t is so, 1 would like to hear the testimony of Mr. Hershey and then 
other people of the industry.

Mr. F riedel. I intend to. I was just tryin g to get some information. 
I have not drawn a conclusion one way or another. I would like to help 
them if I  can, but I  do not feel we should help one segment and crucify 
the others. Whether th is bill will or not, I do not know. That is what 
we are trying  to determine.

Mr. W atson. Mr. Chairman, I certainly do not want to  inject my­
self into a discussion between my dear Democratic friends  over there, 
but I certainly do not mind stating for the record before this  hear ing 
begins and during it and afterward, certainly I do not want to put 
any of these mediums at a competitive disadvantage. You spoke very 
well for one individual on this side when you spoke a moment ago.

Mr. Kuykendall. Mr. Chairman, if the gentleman would care to, 
I would like to have him state simply whether he feels that the items 
tha t are deregulated, let us say, by the proposed action here should 
also be deregulated in the other modes of transportation . Maybe not 
in this act, but in the future. Let us assume here that  each of your 
modes of transporta tion—and when I say yours, I look around the 
rooms and see a lot of f riends and if you look at the geographical lo­
cation of my distr ict on the crossroads of rail, barge, and truck and 
air, you realize what diversity of friends I have involved in this 
matter.

I think each of you has advantages and disadvantages. Some of 
you offer the utmost speed, some offer the utmost in rate, some the 
utmost in other things. Do you personally have any objection to giv­
ing ultimately, and I am not speaking specifically of this bill, the 
other modes of transportation the same freedom of regulation tha t 
you are asking for here ?

Mr. Struble. I think whatever I would say on this subject of regu­
lation or deregulation would not be accepted by all of the modes of 
transportation.

Mr. Kuykendall. I am asking you personally if you will. If  you 
do not care to answer, I certainly will not press you.

Mr. Struble. First of all, I do not think this is an issue between 
the trucks and bargelines. I think  this matte r of regulation, deregu­
lation, is an issue between railroads and bargelines. I think the situa­
tion is entirely different as f ar as the bargeline is concerned and as 
far  as the  railroad is concerned. Anybody can start  a bargeline and 
move unregulated commodities. I am closest to our regulated barge- 
lines, the Union Bargelines, and the reason I am for this bill is that 
I think tha t the regulated carriers should have the flexibility of mix­
ing their  tows as we have had over the past 10 years or so.

How I feel about deregulation on the railroads,  where there is not 
freedom of entry. I have to in all honesty say personally that  I do 
not favor deregulation of bulk commodities on the railroads. Tha t 
is a broad statement because I  do not know the details of any legis­
lation tha t would be proposed. Maybe some form of deregulation 
would be acceptable to me.

Mr. Kuykendall. You may wonder what I personally am trying 
to accomplish by this question. I am t ryin g to make a little  legisla­
tive history just in case we are not able to accomplish something in 
this bill tha t we may intend to accomplish in the future.
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The reason fo r ask ing  the question is fo r the  pur pose of leg isla ­
tive  his tory  here , so th at  we ma y set our in ten t st ra ig ht  fo r the  pos­
sible long -range f utu re.

Mr. W atson. Mr. Ch air man , could  we ask wh eth er or no t Mr. 
Hersh ey holds the same view as was  j us t given by Mr. Str uble?

Mr. TIershey. 1 will  l>e gla d to ans wer t hat  ques tion.  I have  in my 
test imo ny a sta tem ent on th at  question, and if  it wou ld be all  righ t 
with you, I wou ld like to take th at  m at te r up in sequence in my dir ect 
test imo ny.  Would th at  be sa tis fac tor y to the  committee?

Mr. W atson. Yes.
Mr.  F riedel. You may  proceed.

STATEMENT OF J. W. HEKSHEZ

Mr. H ershey. W e have  one more exhib it which I th ink would pe r­
haps  ill us tra te  the  impact of wh at  Se na tor Magnuson has called the  
arc haic an d res tric tive ph rasing  of section 303 (b)  of  the  In te rs ta te  
Commerce Act.

As a res ul t of a long  se ries of in terp re ta tio ns  since the section was 
adopted  in 1940, the  barg elin es, as a prac tic al matt er , will have to 
bre ak up economical,  lar ge  volum e tows  into sep ara te smaller tows 
of reg ula ted  com modities and nonregula ted  d ry  bulk  com modities.

We see a t t he  to p a tow  which would pro bab ly hav e 35,000 t o 40,000 
tons of  cargo in i t. I t  is made u p of five dry hu lk comm oditie s, t he  solid  
colo r barges  ill us tra tin g the dry bulk commodities and the oth ers  
ill us trat in g reg ula ted  commodities , pape r, steel , sacked grain,  and  
thi ng s of that. kin d. In  the absence of the remedy as proposed in thi s 
bill , on Ja nuar y 1 of nex t ye ar  we mu st firs t remove fro m th at larg e 
tow all of t he  nonbu lk or the  re gu lat ed  com modities  an d pu t them  on a 
separat e vessel. Th is would leave  a  sm aller tow of reg ula ted  comm odi­
ties, and a larg er  tow of bulk comm odities. How ever , the  bulk com- 
moditi t.y tow rem ain ing  a t th e to p wou ld sti ll be an illegal  tow because 
it  would have  more  than three  bulk  commoditi es in it.

So there fore it would be necessary to tak e two of  the  bulk com­
mod ities  off of th e origin al tow res ul tin g in thr ee  tow boa ts, three 
sets of  crews, t hree  se ts o f lockages, for t he  tr an sp or ta tio n of  th e same 
amount of  cargo . Obvious ly I do not have t o go into  t he  deta ils  o f the  
effect of th is upo n the  economics of the  movement of  traffic which 
would have to be reflected in the frei gh t ra te  s tru ctu re  t o su pp or t t he 
movement.

Br eakin g up the  lar ge  volum e, low un it cost tows will cancel the  
effect of man y years  of vigorous technolo gica l innova tion . Costs will 
go up ; rat es  will hav e to go up. No one wants  that . But  th at is pr e­
cisely  wh at will happen  if  we do no t find a solu tion  before  Ja nu ar y 
1,1968.

We  are h ere tod ay to  sup po rt H .R . 7610 and  i ts identica l comp anion 
bill s, a s imple solu tion  to t he prob lem. W e will demo nst rate the pub lic 
intere st benefi ts of  the  pro posal.

Mr. L. P. Str ub le,  Jr .,  of  the Dravo Corp.,  a lea din g inn ovato r of 
shall ow -draft equ ipm ent , has brie fly described fo r you the main de­
velopm ents  of  riv er  tra ns po rta tio n techno logy in mod ern times. In  
dozens of  ways th roug h Dravo and othe r sh ipy ard s on the riv er  sys­
tem, the  indu str y has appli ed  its enprgv, imagina tion, and inv ent ive ­
ness to i ncrea sin g the  pr od uc tiv ity  of  its op eration s.
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Th e op erat ing efficiencies resu lting  from th is improved  tech nolo gy 
can  be c lea rly  de monst rated.  W e h ave  su rveyed  th e five p rin cipa l com­
mon ca rr ie r pioneers of  th e b ig  towbo ats,  A me rican Commercial , F ed ­
era l, Mechling, Missisippi Va lley, an d Un ion , to give the  committ ee 
a useful in sig ht  int o the  impact of  the  new technolo gy.

In  1955, fo r opera tions on the  Ohi o-M issi ssippi system, the ave rage 
load pe r tow was 14,400 tons . Las t year,  the  ave rage tow load had 
rise n to 29,000 to ns,  more than  double,  wi th  ind ivi dual tows rang ing 
ove r 40,000 to ns, or  fo ur  t imes the cap aci ty of  a Libe rty  ship . In  the  
U.S .-flag offshore d ry  bu lk tra des, there  are no ships h av ing  a cap aci ty 
gr ea te r th an  40,000 tons, and only  20 tan kers.  On  the Gr ea t Lakes, the  
most efficient ore ca rri er s w ill tran sp or t u p to 27,000 tons o f cargo .

St ated  a no the r w ay, the  average  tow boat in 1955 p rod uced 1,505,000 
cargo ton-miles per b oat op erat ing day. L as t year th e average  ha d m ore 
th an  doub led to  3,310,000 ton -mil es pe r boat  day. Th e larg est  towboats 
have, on occasion, achieved  up to 8 mi llion ton-mi les  a boat day.

Im prov ed  p rodu ct iv ity  has e nab led the  ba rge lines to offset increases 
in the  costs o f lab or and ma ter ial s and  even achieve subs tan tia l red uc­
tio ns  in frei gh t rates.  A study  of  the  ra tes of  the  five ca rri ers list ed 
above shows t ha t ave rag e per ton  revenue in 1960 was $2.56 and th at  
in 1966 it  was $2.31, a 10-percent reduct ion . Avera ge revenues p er ton-  
mile  showed even g reater  reduc tions. In  1960, average  revenu e p er  ton- 
mile  of  the five ca rri ers s tud ied  was 3.76 m ills.  In  1966, i t was 3.1 mi lls 
pe r ton-mile, a re duction of 17 percen t.

Th e new technology has made possible sim ila r economies throug ho ut  
the industry, no t ju st  l im ite d to the  common ca rri ers bu t to the  man y 
more numerous exempt carrie rs  wh o also have benefi ted from the  very 
subs tan tia l impro vem ent  in equ ipment.  And  just as in the  common 
ca rriers , so in t he  exe mp t carr ier s, thei r ra tes a lso has sh own a pos itive 
red uction in the last  6 to 10 yea rs. Ind eed , ave rage revenues pe r ton-  
mile  are now appro xim ate ly wh at the y were  in  the  1920's alt ho ug h the  
Con sum er P ric e In de x since th at  time ha s almost doubled.

I  stre ss these figures because I wa nt  to emphasize th at  the benefits 
of the  new tech nology  have alr ead y been passed on to  the  consumers.  
A revers ion  to  th e tech nology  of 10 yea rs ago will  mean th at  the sh ip ­
pers and consumers u sin g and  b enefiting from low-cost tra ns po rta tio n 
on the  inla nd  w ate rways  will be d eprived o f economies w’hic h the y are  
now enjoying.

About  9 percent  o f t he  t otal  in ter cit y frei gh t service of the  c ountry 
moves on the  Na tio n’s in lan d waterw ays . Hence, the sav ings of  the  
new technology  have significance f or  the  en tir e economy, but especia lly 
fo r sh ipp ers  of pip e, s teel pla te,  coal, grain , ore, pet roleum , fer til ize rs,  
sugar, paper, rub ber , chemicals , bu ild ing aggre gates , and many othe r 
commodities  ad ap ted  to riv er  movemen t. Unless th e barge lines can 
con tinue to apply  the new tech nology , thes e sh ipp ers and consumers 
will  be adversely  affected.

One  of the  ea rli er  witnesses has alr eady  rem ark ed  on the  fact  th at 
Da lla s is the second lar ge st city  in the  Un ite d State s which is not  on 
a nav iga ble  w ate rwa y, and  I th ink inv est iga tion will reveal there are  
only  two  me tro po litan  areas havin g more th an  a mil lion  people th at  
are not subject t o ba rge  traffic.

Th e dram at ic  successes of the  in lan d riv er  o perat ion s in im prov ing  
prod uc tiv ity  may  be more  st ar tl in g than  the  improvem ents achieve d 
by othe r b ranche s of the  ind us try , b ut  i t h as  been along the  same gen-
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eral lines. In  the past 10 years we have seen larger  railroad freight cars, larger a irplanes, larger  bulk freighters , la rger tankers. All these innovations have the same objective : larger volume shipments to make possible lower unit costs and to help offset rising costs of labor and materials.
The critical importance of encouraging improved productivity in our economy is widely recognized. Better productivity  constitutes an ex­tremely effective counter to inflationary pressures resulting from in­creased wage and material costs. Increased wages produce increased standards of living only if they are not offset by rising prices. I f in­dustry  can make more effective use of labor, then the wage increases granted will, in the end, result in an increasing standard of living.The anti-inflationary contribution made by improved river technol­ogy is one benefit. An equally impor tant benefit has been the contri­bution it is making to sound overall growth in the economy. More efficient use o f available resource is a source of sound growth in the economy, just as formation of new capital for investment is an im­portant source of growth.
For  all of the  enthusiasm of the barge operators for the new tech­nology and their willingness to invest in radically new and more ex­pensive equipment in the past 10 years, a serious problem has existed over the phras ing of the so-called dry-bulk exemption, section 303(b), which defines conditions under which r iver transportation is exempt from regulation. In brief summary, under the latest interpretat ions, the exemptions work as follows:
In determining whether a bargeload is subject to regulation, a dis­tinction is made between dry bulk commodities, such as grain, coal or sand, transported without mark or count, and nonbulk commodities, such as steel pipe and packaged sugar, which can be marked and counted. A tow of three or less dry bulk commodities is exempt ; the addition of a fourth dry bulk or any nonbulk commodity subjects all barges in a towload to regulation.
The present difficulty is how to apply modern technology in trans­portation,  with the maximum public interest  advantages in terms of cost and service, in a situation where pa rt of the business is regulated by the ICC and part is exempt from regulation.
I might say first tha t those who have not looked into the situation very deeply ask us why we do not publish all our rates and make all commodities we carry subject to economic regulation by the ICC. Then we would be allowed to mix any number of regulated commodi­ties in a tow.
As a practical matter, this alternative is not available to  us. If  the regulated carriers want to continue in the river trades, they must compete on the same terms as exempt carriers. The Congress in fram ­ing the exemptions specifically contemplated tha t they should.The barge lines have tried to solve the problem a number of other ways without reference to Congress, but each time they have run into a stone wall. I will not attempt here to repent in detail the  legal history of the struggles the common carri er barge lines have been through to fit modern operating efficiencies to in terpretations  of an act written at a time the new technologies had not been conceived.
We have been chiefly concerned with two limitations on efficiency: denial of the righ t to expedite service by h iring  noncertificated barge
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lines to gather and distribu te barges at junction points on the main 
rivers;  and, denial of the righ t to accumulate regulated and nonregu- 
lated traffic in a single tow to achieve volume movements at  low un it 
costs.

Section 303(b) appeared sufficiently flexible to meet the needs of 
water commerce at the time it was passed in 1940. Indeed, there was 
nothing intrinsic in the wording which required the kinds of inte r­
pretations that have been placed on it. But as the technology advanced, 
the ICC and the courts, over 27 years, have piece by piece really elim­
inated the flexibility of the language of the section and narrowed it 
down to a degree of inflexibility which today leaves no room at all fo r 
modern technology.

For  example, common carriers used noncertiflcated carriers to de­
liver and assemble regulated nonbulk traffic at  junction points under 
a letter of authority from the ICC issued in 1944. The lette r was 
rescinded in 1957 and the interpreta tion narrowed at precisely the 
time i t became highly useful.

Again, the section says there shall be no more than three bulk 
commodities in a tow if it is to remain exempt. The addition of a 
nonbulk commodity did not seem to be caught by th is language any 
more than the addition of a pear to two apples makes three apples. 
But, by interpretation, the definition was narrowed so tha t if an 
otherwise exempt tow load of bulk barges, including three or fewer 
commodities, added a barge of regulated steel or regulated paper on 
its way down the river, the exemption for the entire tow was lost.

Still again, under the  act, towing tariffs, as distinct from affreight­
ment tariffs, are also subject to regulation. There is nothing in the 
language of the act or any discernible public policy which appears to 
prevent anyone, including noncertiflcated carriers, from hiring tow­
ing services from a regulated bargeline and paying the published ra te 
for towing. The resulting tow should be a fully regulated tow in which 
the question of mixing does not arise. But an interpretation again 
narrowed the meaning of the act and th is solution was thrown out.

Little by little , the flexibility of the exemption applied to dry bulk 
traffic has been whittled away. By contrast, the liquid exemption, 
section 303(d), has remained completely flexible. The exemption of 
liquid commodities is not affected by the number of commodities in 
the tow or by whether some are bulk and some are nonbulk. Liquids 
are exempt from rate regulation without qualification, and I think 
it is interesting here to observe that the largest single commodity th at 
moves on the waterway system is petroleum.

In fairness, i t should be said that the question of mixing regulated 
and unregulated commodities in a single tow was not an issue of im­
portance until the revolution in power took place in the mid-1950’s. 
It was the  advent of larger towboats in 1955 and the possibility of 
larger  volume tows which have raised the question. At  tha t time, 
the bargelines themselves asked the Commission for clarification. It  
was a fatal question to ask. The Commission responded by finding 
the section to be completely inflexible.

The bargelines brought the problem to the Congress in 1961. The 
matter was explored in hearings before the Senate Committee on 
Commerce on June 9 and August 7 of tha t year. There was no reso­
lution of the issue at tha t time, primarily, I suspect, because the barge-
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lines  ha d at  th at  tim e not exh aus ted  all th ei r reme dies  in  cou rt. We  
were the n sti ll hop efu l th at  a co ur t m ight  res tore some of the  flex­
ibi lity which we believed or igi na lly  exis ted in the  act.  A t the  same 
time, the  heari ngs reve aled  a lack  of unan im ity  in th e wa ter  ca rri er  
ind us try  and among  the  shipp ers  using wa ter  car riag e.

Th e sit ua tio n is dif ferent  today.
Sinc e 1961, ou r case has  been fu lly  he ard  by the  cou rts and our 

jud icial reme dies  fina lly exh aus ted . A decis ion of the U.S . Di str ic t 
Co ur t o f th e S ou thern Dist ric t of Tex as las t y ear m ade th is  com me nt:

If, as argued so strenuously,  thi s application of section 303(b)  brings about 
transp ortation  inefficiencies which disc riminate aga inst regu lated  carrie rs of 
bulk commodities, or  regulate d towers, or both, the  remedy is to be with Congress. 
Through the Commission and otherwise it  has been made aware of these  prob­
lems and the ir possible consequences. If  Congressional hand iwork now produces 
unwanted results  it  is f or Congress, no t th e jud icia ry, to right the machinery.

Fo llowing  an app eal  to the  Sup rem e Co urt, the  lower co ur t's  deci­
sion upho lding  t he  IC C’s decis ion was affirmed (18 L. Ed . 98, 1967).

A fter  completely exhaust ing  thei r legal remedies,  the  bargel ines now 
come before  the  Congress wi th a pro posal  th at  has  the  fu ll sup port 
of  all  segm ents  of  the wa ter  ca rr ie r indu str y and  labo r. We  do no t 
today have a div ided industry. Eq ua lly  im po rta nt , we hav e the  sup­
po rt  of  the  major  shipp ers  o f wa terborne  comm odities, as well as the  
su pp or t of  num erous small businessmen who depend  on efficient com­
mon ca rri er  services fo r the  economical  opera tio n of th ei r businesses.

One of the  goa ls the  bar gel ines set them selves in developing the  
pro posal  now before  you was to mak e as small a change  as possible 
in the  law. Ou r aim is to pe rm it continuation  of  the pre sen t tec h­
nologies  and efficiencies w hich  are  so obviously in the pub lic intere st 
an d to change  pre sen t practices  as lit tle  as possible .

We were struck by the fact  th at  t he re is no logic  o r leg isla tive his ­
to ry  to ju st ify ma kin g the  dry-bu lk exemption  con dit ional on oth er 
commodities  in the  tow. Why  should  a 30-barge  tow sud den ly lose its  
exemption  because anoth er bar ge is add ed on a tr ip  down the riv er?  
Th ere  is no sensible answer  to that  quest ion.

Th e solu tion  i s e mbodied in ILR.  7610 and  its  companio n bills . The 
sentence which causes  al l the  trou ble in section 303 (b)  is th e one read ­
ing  as fo llo ws :

For the purpose  of tliis subsection two or more vessels while navigated as a 
un it shall be considered a single vessel.

In  oth er words, the  l arg e tow which you saw up there  o rig ina lly  is 
con side red under 303(b) as one vessel. W ith ou t thi s sentence, the  dry-  
bu lk exemption  wou ld hav e alm ost,  bu t no t quite, the same flex ibil ity 
as the liquid  exem ption. A barge  w ould  be considered  a vessel a nd  the  
proh ib iti on  wou ld the n mean th at  no more th an  thr ee  comm odities 
cou ld be mixed  in  a  sin gle barge.  I f,  as  Ju st ice Ol ive r We ndell Holmes  
said, the l ife  of  the law has been experience, the  exp erien ce of 27 years 
of  riv er  ope rat ion s sug gest s th at  thi s chang e makes sense.

Inste ad  of  blockin g progress, lower tra ns po rta tio n costs, and more 
efficient sendee , the  section wou ld the n ecourag e progress, prom ote 
tech nologic al innovatio n, encourage  lower freigh t rates, and  bet ter  
tra ns po rta tio n service.
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Fo r shippe rs, of course , it will mean the  co ntinuation  o f the  savings 
th at  have alr ead y been passed along to them  as a res ult  of the  new 
techn ology. I t means assurance  th at  fu ture  technolo gica l impro ve­
ments  can also be appli ed  wi tho ut legal imped ime nt or  re st ra in t.

We were ori gin all y hopefu l th at  th ere  would  be no o pposi tion to t his  
measure. There  is none  from the  tru ck in g indu st ry —there  was none  
fro m the  t ruck ing indu str y we knew an ything  a bou t before  we got an 
ind ica tion tod ay  there  migh t be some from the  tru ck ing industry. 
Th ere  is none  from  the a irli nes , the ship per s, t he  fa rm ers . Indeed  th ere  
is very  b roa d supp or t fro m the shipp ers , fa rm  gro ups, labor,  t he  com­
mu nit ies  served by riv er  traffic, the  De pa rtm en t of Tr an spor ta tio n,  
and the  D ep ar tm en t of Ag ric ult ure . I t  h as been unanim ous ly ado pted 
by the Senate Com mit tee on Commerce.

At th is po int I  wou ld like  to rea d into my tes timony  an addend um 
which goes to the  q uest ion which has  been direct ed to Air. S tru ble and  
to me c onc ern ing  c ompet itive equ ali ty,  so to speak. So I wou ld like to 
dig res s fro m my prepared  s tat em ent to supp ort the  Senat e Commerce 
Comm ittee’s recommen dati on fo r de aling  with the  compet itive equal ity 
ques tion.  The repo rt discusses the pa st recommenda tion s for repe al 
of  the exemption s a nd  for  extension o f the  exemption s to  the rai lroads . 
I t  sa ys :

The committee  in favorably  repo rting S. 1314 is following the recommenda­
tion of the  Department of Transporta tion  th at  this legislat ion is justified on 
its  own merit s, and  that  action should not be postponed to awa it the accom­
plishment of all changes at  once.

The committee is of the  judgment th at  competitive  equality must be estab­
lished  for all modes of tran spo rta tion so th at  righ ts under law gran ted to one 
inode shall a lso be granted  to o ther  modes similarly si tuate d.

The committee  will give priority considera tion to hear ings  on legislat ive 
changes in our present regu latory sta tut es  to equal ize the  impact  of regulation 
on various modes of tr anspor tation.

The committee  requests the  Secretary  of Tra nsporta tion , the Inter sta te Com­
merce Commission and  the  Civil Aeronautics Board to promptly prepare and 
submit legisla tion providing for uniformity and equality of trea tment  of all 
modes of tra nsp ortation in the ca rry ing  of bulk commodities.

The commitee urges  that  priority be given to the  prep arat ion of stud ies and 
legis lative recommendations in order that  committee hear ings  may proceed 
withou t delay.

Mr. F riedel. R ig ht  th ere , th at  is the  sta tem ent fro m the  Se na te;  is 
th at  correct ?

Mr. H ershey. Th at  is correct.  I  am read ing fro m the Senat e rep or t.
Mr. F riedel. How do you feel a bout th at  ?
Mr. H ershey. I  th ink the question of  equality  is an eno rmously  

bro ad ques tion.  C er tai nly  the re  is a d ifference  between s ometh ing  being 
equal from the sta nd po int of com pet itiv e op po rtu ni ty  and som eth ing  
being identic al. For 27 year s there  has been a dry-b ulk  exemption  on 
the  ri ve r, at  the tim e t hat  ex emp tion  was passed there was no th ou gh t 
give n to  also exem pting  a ny ra il bulk traffic. A t the tim e th a t exe mp­
tion  was g iven , t he  th ree-comm odity  clause ha d rea lly  no significance 
because tows were not big  enough  to move, gener ally spe aking, more 
than  thr ee  comm odit ies;  and furth ermore, at  th at  time almo st all  the  
dr y bulk commodities  were  moved unde r tar iffs. Is  th is  no t cor rec t?

Mr.  Struble. Yes.
Mr. H ershey . The rise of the  exempt ca rri er s on th e Mississip pi 

Ri ve r occurred pr im ar ily  ori gin all y because of  t he  treme ndous influ x85-465
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of petroleum  t hat  hi t the  riv er  du rin g W orld  W ar  I I , and  lar ge  and 
smal l exempt ca rri ers were forme d and  did  a magnificent  job of mov­
ing  petro leum as the re  was no othe r way  of moving  it. Then when the 
full effects of the  peace  came, p ipe lines were c ons tructed and the  tan ke r 
fleet was re sto red , those  people  natur al ly  re sor ted  to  a search fo r oth er 
types o f com mod ities  which the y c ould legally  move and  th e o nly t hing  
they could  legally  move was dry bulk commoditie s.

So these  dev elopments  too k place whi ch have resulted in a com­
ple tely  dif ferent  sit ua tio n wi th resp ect  to the need fo r flex ibil ity in 
hand lin g ex empt commodi ties.

Now the ra ilr oa ds  say, we w ant  to hav e an exem ption. They do not 
say, we w an t to have the  same p riv ilege  because  that  would no t mean 
anyth ing . Th e bar gel ines certa inl y do no t care  wh at the  mak eup  of a 
tr ai n  is. T hey have t ra in load  service now which the y opera te on very 
reduced rates.  I f  th ey wa nt t o hav e t he privilege  o f t ak in g on tw o rai l 
cars of automobi le pa rts  o r som eth ing  to  a tra in load  o f coal, certa inl y 
the  bargel ines hav e no objec tion.

So equ ali ty of com pet itive op po rtu ni ty  is som eth ing  that  is a very  
com plicated  subject.  Now the  bar gel ines on the  Mississ ippi  Ri ve r are 
moving abo ut 120 bill ion ton-mi les  at  the presen t tim e annually. 
Some thing  in th at rang e. The ir  ra te  is som eth ing  l ike th ree- tenths  of 
a cent per ton -mil e. So th at  comes out  to $360 million .

Now th at  is in contr as t to  approx im ate ly $10 bill ion  of ra ilroa d 
revenues. But  of th at  $360 mi llio n th at  the bargel ines are  moving a 
large  prop or tio n of it, pro bably  a th ird,  is represented by pet roleum  
and liquid  chem icals which we are  rea lly  not concerned  with here  
tod ay because of the fac t the y hav e t he ir  own exempt ion th a t is abso­
lute.  So we are  ta lk in g abo ut a smal l amount of traffic com pared to 
the  enormous size of the ra ilroads .

W ha t is equal op po rtu ni ty?  I f  somebody pu ts  me in the ring  wi th 
Mohammed Al i and  we both  have the same numb er of fee t and  the 
same numb er of han ds,  th is is no t com pet itive op po rtu ni ty  if I  am 
going  to survive . I  believe in fa ir  pla y and  fa ir  competi tion .

Mr.  W atson. I f  the  Government  would tie  A ll’s hands behin d his 
back and  his legs tog ether, you pe rhaps would reason ably be able  to 
wage a compet itive ba ttle ?

Mr.  I Iershey . I t  is possible. I certa inl y would have a be tte r chance 
of k eep ing clear.

Mr. F riedel. Am I rea din g into  your  sta tem ent  that  we should  act 
on the  barg elin es bill separat ely  and  you reserve the  righ t to object to 
the r ail road s or  truckers  hav ing  the same exemption ?

Mr. H ershey . Ce rta inl y your  firs t sta tem ent  is correct.  I  would  
urgent ly  try  to per suade th is committ ee to act on th is bill.

Mr . F  riedel. Reservin g the  ri gh t to  oppose th ei r bill ?
Mr. H ersiiey. I  would hav e to reserve the  righ t to oppose a bill 

until I saw w ha t it  was.
Mr. F riedel. Sup pose we gave the m the  same exempt ion you have,  

the  same tre atmen t ?
Mr. I I ershey. I would say  th is : th at  from  the  sta ndpo int  of a 

reasonab le deba te, it  m igh t be p re tty difficult for us to  say we oppose th e 
rai lro ads ha ving  th is exempt ion.  I do no t know how we could  do it.

But I wou ld like  to say th is : th at  the re will be no viab le barg e- 
line indu str y in the  Un ite d State s wi thin a few yea rs if  the  ra ilroa ds
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have the same exemption tha t we have, because of their  capacity for 
internal  subsidization of a particular movement. And running a rate 
down on water-compelled traffic and keeping it high or even raising 
it on long water competitive traffic is a weapon we have no counter to. 
Even under ICC protection we have had for certain commodities in 
certain areas a very, very difficult time.

Mr. F riedel. Are you acquainted with the fact tha t the truckers 
will not oppose this bill if you put  in the section tha t they not be ex­
empt from antit rust  laws?

Mr. II ersiiey. I am not aware tha t is their position. However, we 
believe tha t unregulated transporta tion is certainly subject to some 
portion of the an titrust laws at the present time. 1 am not an attorney 
and I cannot speak with much authori ty on the technicalities of the 
ant itrust application to services generally, and particularly  tran s­
portation services.

Mr. F riedel. Tha t is one of the amendments the truckers propose.
Mr. IIersiiey. Again speaking for myself, I would have no objection 

to that.
Mr. Friedel. Then supposing we give this same exemption to the 

railroads and where they are now exempt from the a ntitrust laws, in­
clude them the same as the truckers propose.

Mr. II ersiiey. There again it is pretty difficult for me to give a 
sensible answer because I do not know the extent of the protection that 
the an titrust laws would give us against an enormously stronger mode 
of transporta tion.

For  instance, I  believe tha t the Robinson-Patman Act is considered 
part of the anti trus t laws, a section of the Clayton Act.

Mr. Friedel. Yes.
Mr. II ersiiey. The Robinson-Patman Act as applied to discrimina­

tion in the sale of commodities has  some very severe penalties, as I 
recall; treble damages and things of tha t kind. It  is entire ly possible 
those remedies might  be better remedies against predatory competi­
tion than we have now under the ICC Act, but  I am certainly not 
qualified to know or to say.

Mr. Kuykendall. Will the gentleman yield ?
Mr. Friedel. Yes.
Mr. Kuykendall. A s the gentleman in the witness chair may not 

know, I am one of the people th at has thi s bill in for this privilege in 
your industry.

Mr. IIersiiey. Yes; I know that.
Mr. Kuykendall. And I  am wholeheartedly for this, but  I think i t 

might be well that,  as a freshman Congressman, I  give you some of my 
observations because sometimes a new view might be a l ittle more en­
lightening than someone’s who has had  the charge fo r several years.

When I introduced this bill and first talked to our chairman and the 
ranking minori ty member about it I said what objection could we pos­
sibly get? And I was immediately given the view of lots of skeletons 
that  were dragged out and shown to me. And the  primary  makeup of 
this skeleton was th at m y good friends  the barge people wanted their 
cake and have the privilege of eating it too.

In other words, the idea of working out a reasonable, workable, fai r 
approach to  it as opposed to an all one-sided approach to it was some­
thing  that  your industry had not been willing to  discuss and had not 
been willing to have your attorneys work up a possible compromise on.
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I am very , v ery  regretf ul  in say ing  that  t he  te stim ony  t hi s mo rning has  bo rne out th ei r forebo dings, th at  t hi s has been the  case—th at  you do w ant  to rese rve the  rig ht  to  object on any th ing we might try to  do in the  fu ture  to fu rthe r libera lize  and  make more flexible the  tran sp or ­ta tio n sys tem o f th is  country.
I  th ink it  is well we repe at  the  fac t th at  is so well know n, th at  we are  not pro barge and we are  not antib arg e, we are  n ot  prorai lro ad  or pr ot ruck er  or anti , th at  we want  the  best possib le tran sp or ta tio n system at the  lowest poss ible cost.
I  th ink when you look at  the pro fit  a nd  loss sta tem ent fo r the  aver­age ra ilr oa d and look at  the re tu rn  on thei r investm ent , which is rid icu lously  low, we know th at  i f i t is possible th ey could be pu t under the  ant it ru st  laws in  th at  par ticu la r a re a ; be ing  re gulated,  they do not  have  the  money to  be pl ay ing a rou nd  and t ry  to run  you  ou t o f bus iness  because  th ey  w ill go out o f business themselves . I  th ink the y have less money th an  you have , the  way  I see it, the  way  the  re tu rn  on their capit al is.
So a s one w ho h as the  bil l in and  w ants to see it passed, I  also would like  to hav e you tel l us wh at would be rea lly  fa ir  in the tre atm en t of all of our modes of tra ns po rta tio n,  because the  wa rning s th at  I  was given a week and 2 weeks ago by some of my sen ior colleagues have  alr eady  been borne out  in th is  t est imony th is mo rning,  I am sorry  to say.
Mr. H ershey. Sir , I  th in k I  can  assure  you th at  the ba rge lines would like  to  have a hea lth y ra ilr oa d industry. We are  no t seeking a compet i­tive advanta ge  over the  ra ilr oa ds  throug h th is  bill.  Th is bil l is a bill which preserves  a  compet itive sit ua tio n as it  h as exis ted,  and I  do not believe th at  even you feel th at  any  of  the  ra ilr oa ds ’ pa st finan cial  difficul ties stem from the  fact  th at  a small amount of  reve nue for  moving chea p com modities  on the  river  has been goin g to th e bargel ines .I  wou ld certa inl y deny there was any  tend enc y on my part  or  my com pan y’s p art  and , as 1 observe it,  on the  par t of  the common ca r­rie rs  whom I rep res ent here to  ta ke  a  dog-in -the-m ang er at ti tu de  th at  we wa nt you  to  do som eth ing  fo r us bu t we do no t wa nt you to do an ything  fo r the  rai lroads. Th is is c ert ain ly no t t he  case.Since you have opened up  th is sub jec t, I wou ld like  t o say  my pe r­sona l view is t hat  tr an sp or ta tio n is a service which  m ust  be reg ula ted . I  feel th at  i f there is goin g t o be a un ifo rm ity  of  tr ea tm en t u nd er  the law , the public  in ter es t wou ld by fa r be be tte r served by eliminating most of  thes e exempt ions  and pu tt in g them square ly unde r the IC C reg ula tio n o r some suita ble  body.
Mr. K uykendall . Would you  say th at  p ut ting  them d ire ctl y under the IC C rat es  or reg ula tion, or  the an ti trus t laws, one or  the oth er gen era lly  speak ing  would be th e a lte rnati ves we have ?Mr . H ershey. Those would  be the only two  alt ern atives I  could  th in k o f, si r, yes.
Mr.  K uykendall. I  am sure wh at  I  hav e t o say here applies to  ev ­ery  person on th is  subcommittee . I n  a ny case such as t hi s where we do no t have an overall  politi cal  or gov ern menta l phi loso phy  involved whe re we are  t alki ng  abou t two partie s, I  t hi nk  every  one of us looks at  the  one ove ral l pe rvad ing question—is it fa ir? An d th is is my position.
Mr.  F riedel. Mr . Hersh ey,  you may  proceed.
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Mr. I Iershey. I  would also like to call the committee’s attent ion to 
this statement by Charles Schultze, Director of the Bureau of the 
Budget, made to the Senate Government Operations Committee last 
ye ar :

At the present time, significant information gaps make it difficult or impos­
sible to estimate the full impact of the government’s policies and programs. For 
example, the impact of any substan tial change in the rules of rate-making, upon 
carriers , shippers and the general public can only be surmised. Detailed s tudies 
are needed as a basis for making constructive recommendations on regulatory 
and other aspects of transportation  policy.

I believe that  the recommendations of the Senate Commerce Com­
mittee and the  comment of the Bureau of the Budget  place an obliga­
tion on all of us to be constructive about the policies and the studies 
planned, and we intend to be conservative.

But I think  i t is abundantly clear th at the studies required and the 
policies to  be formulated cannot be made available to  this committee 
before the IC C’s deadline of Janua ry 1,1968, at which time the barge­
lines will be required to revert to an inefficient method of operation.

Let me suggest the key reason why shippers, truckers, bargelines 
and, most especially, small railroads have in the past  opposed the 
deregulation alternative so vigorously and why it is prudent to ap­
proach the subject with caution.

Whereas the mixing rule deals with a very small and peripheral 
issue, the question of price deregulation of rail traffic is a central 
question which cannot be resolved without  considering at the same 
time other fundamental aspects of the regula tory system such as entry 
controls, prevention of discrimination and the need for added pro­
tection—anti trus t or other—against abuse of the very considerable 
economic power enjoyed by the railroads.

The size and diversity of railroads,  particularly those railroads  
which have recently been successful in mergers, provide an opportu­
nity  to capture traffic not through superior efficiency or service but 
through abuse of economic power. The water carriers  have been con­
structive in their  approach to railroad mergers; they have not op­
posed them. But a proposal for price deregulation removes an 
important  element of public rest rain t on which we relied in not 
asking for safeguards in these mergers. In the absence of public re­
straints, the economic power of the merged railroads would permit 
them to engage in a virtually  unlimited program of inte rnal subsidiza­
tion of selected portions of their  traffic. They would be able to use 
substantial  profits from certa in pa rts of t hei r traffic to subsidize losses 
or unreasonably low profits on others.

Equali ty is certainly an important public objective which we sup­
port. But the public also has a stake in effective res traint s against the 
abuse of overwhelming economic power and this requires much care­
ful thought.

Almost the only opposition has come from the railroads.  I t is our 
belief that the railroad interest is not materially affected.

We base our position on three premises:
1. It  is a mistake to assume tha t what is good for river traffic is 

bad for railroads. Ear lier this year, the employee magazine of the 
Illinois Central Railroad, which is surely more competitive wi th river 
traffic than any other railroad in the  Nation, had words of praise  for 
the industr ial complex which has grown up between Baton Rouge
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and  New O rleans  on the lower Mississip pi River. The Ill ino is Central has  achieved much new traffic  from the developmen t which would not have  located  whe re it has bu t fo r the  rea dy access to the river.Th is rein forces  an ea rli er  sta tem ent of  the  Ill ino is Ce ntral made in 1923 and oft en  quo ted as pu tt in g the  ra il- water  riv alr ies  in proper pe rsp ec tiv e:
The Illinois Cent ral, of course, recognizes t hat  th e barge line offers competition para llel ing it on the Mississippi  River, hut  our interests are  clearly identified with  the inte res ts of the  people in the  Mississippi Valley.We have Regarded the  inauguration of thi s sendee on the Mississippi River as more or less exper imental. I do not believe anybody knows whether it can be permanent. A gr eat many people have fai th in its permanency, hut if it is a good thing fo r the people of the Mississippi Valley it, in some way, will probably  oper­ate  as a good thing  for  the Illinois Cent ral system.If  it supplies add itional tran spo rta tion that  is needed, and may he needed in the futu re, that  we cannot supply, or if  it supplies  cheaper tran spo rtat ion  than we can supply, and all for  the p rosperity  of the people in that  section of the count ry where  our inte res ts are  bound up in some way, that  will work back to our own selfish interests . Perhaps it will incre ase the populat ion, increase the amount of business th at  everybody does down in th at  te rritory . If  i t does opera te th at  way, we a re going to reap  some benefit, too.
Ri ve r na vig ati on  has  been good for  the  people of  the  Mississ ippi V al­ley ; it has  a lso been good fo r the  I llino is Ce ntral.  In  the  l as t 30 yea rs, the  barg elines  ha ve achieved a majo r role in the  n ational economy and  the  TC has prospe red . Comp ared to  1936, its  gro wth has  fa r ou tdi s­tanced  the record o f the r ai lro ad  in du str y gen era lly.  Revenue o f c lass I  ra ilr oa ds  as a whole  have increased 109 perce nt in 30 y ears;  the  IC ’s have in creased 191 perc ent.  To nnage of  class I  ra ilroads  is up 52 percent  ove r 30 ye ars; the IC ’s tonnage  is up 99 perce nt.
2. Let  us assum e the  worst. II .R . 7610 fai ls and  common ca rri er  barge line costs a re art ific ial ly increased.  T raffic lost to common ca rri er  barge lines would no t go to  rai lroads. Th e lar ge  shipp ers  on the  riv er  would be more lik ely to tu rn  to a n expa nsio n of pr ivate wa ter  ca rria ge. Th e differences  i n costs are  such that, there  is a pow erful incent ive fo r lar ge  shipp ers  to go into  pr ivate carriage. Th e small sh ippe r of the  occasional barge  load  would be cut  out of  his  ma rke ts en tir ely;  most of h is tra ffic could not  bear the  high er  ra il tari ffs.
3. The  r ai lro ad s have rais ed the question o f com pet itive  inte rmoda l rel ationships.  Th ey  argue in effect th at  the  rel ative ly minor t echnical issue o f m ixing  reg ula ted  and  unregulate d commodities  in a s ingle tow should  not be set tled  un til the v ery  br oad and c ontroversial ques tion of the  ex emptio ns them selves is sett led.  On th is ques tion the  ra ilr oa d in ­du str y its elf  ha s not reached agreem ent  as to a solu tion.  T hey are  sav ­ing , in effect, we do n ot know  the ans wer to  the  b road  ques tion  b ut,  in the  m eantime, do n ot solve t he  mino r question .
I f  the ra ilr oa d purpose is sim ply  to  lo ad ar tificia l cost increases on a  comp eti tor , i t seems to  us the y are  in the  same pos ition we wo uld have  been in if  we ha d opposed ra ilr oa d mer gers on the  gro unds th at  cost sav ings would dam age  ou r com pet itive position . Barge lines did  not  oppose the  mergers. For  t he  same reason, ra ilroa ds  shou ld not oppose  H.R.  7610.
We hav e app roa ched ou r prob lem pragma tically. The solution  makes the  least cha nge possible  in th e la w and  at  th e same time  permits  rea lization of th e public  bene fits of  mod ern technology.
An  al te rnat ive solu tion  wou ld be to repe al all the  exempt ions , and  give  the  prese nt exe mp t ca rri ers gr an df at he r rig ht s to  con tinu e in
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thei r present business. This would be a very major change. Any con­
sideration of such a change should be separate and apart  from a con­
sideration of H.R. 7610.

The inland waterway common carriers have traditiona lly supported 
repeal of the exemptions. I think we can take for granted,  however, 
tha t any move in that direction today would precipitate another bit ter 
and protrac ted dispute. The water carrie r industry  would again be 
sharply divided. The shippers would no doubt be divided, but prob­
ably overwhelmingly against; I am not even sure where the railroads 
would be. I t is possible the railroads would be split on the question.

Government agencies differed among themselves the last time the 
proposal was seriously discussed. The Department of Agricul ture 
favored broadening exemptions. The ICC wanted repeal of the 
exemptions.

I hope I have said enough to demonstrate th at any proposal to cure 
this problem by proposing the repeal of the exemptions would pre­
cipitate a lengthy fight. The urgent relief the  bargelines need would be 
lost in the struggle of large contending armies.

One other modernization is included in II.R. 7610. A provision in 
section 303(b) restricts the exemption to commodities carried “in 
accordance with the existing custom of the trade in the handling and 
transporta tion of such commodities as of June 1, 1939.'’

This has lost its meaning since the ICC found t ha t a lumina, a new 
commodity to the rivers, was entitled to the exemption (325 ICC 
745). Since new commodities make thei r debut frequently, there is no 
need to keep the reference in the section. I t is better deleted.

The problem of the inland water carrie r is essentially a simple one. 
The bargelines have developed an improved technology which has  re­
sulted in better service at lower rates. I t is in the public interest to con­
tinue to apply  this  new technology and to  encourage fur ther  improve­
ments. H.R. 7610 accomplishes this purpose. I t merits adoption.

Again, I would like to emphasize how much we appreciate the fact 
tha t this  committee has set down the issue for hearings. We hone H.R. 
7610 will be favorably recommended to the full committee and passed 
by the House in time for action before the deadline set for us by the 
ICC which, I repeat, is Janu ary  1. 1968, less than 3 short months away.

Mr. F riedel. Mr. Hershey, I am going to submit some questions to 
you in writing that  you can deliberate on and give the answers for the 
record, including the application of the anti trus t laws to both fully 
regulated and unregulated  industry. You will have time more 
thoroughly to digest it and answer it for the record.

Mr. H ershey. Fine, I will be glad to reply to them.
(The following correspondence was subsequently submitted:)

H ouse of R epresentatives,
Committee on I nterstate and F oreign Commerce,

Wash ington , D.C., October 4, 1967.
Mr. J. W. Hershey ,
President, Amer ican Commercial Lines,
Houston , Tex.

Dear Mr. Hershey : I apprecia te your  helpfulne ss in expe diting our  hear­
ings. and readiness  to reply to some questions by let ter  for  inclusion in the 
record on H.R. 7610 and companion bills amending section 303(b) of the  In te r­
sta te Commerce Act, rel atin g to the mixing rule.

I had two l ines of questions which I think are  p ert inent to our underst and ing 
of the situa tion. These I enclose in dr af t form as I had them for  ref reshing
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my memory inte rrogat ing  you dur ing the  course of the  hearings. You will recognize th at  they are  not couched in the  nicety of expression which addressing  you by lett er orcbnarily would enta il, hut I thin k in the inte rest s of time I shall simply send along these  draf ts for you will recognize the ir purpor t and I know be able to discuss them fully. It  is my und erst and ing that  Mr. Stevenson of our staff also has been in conversat ion with  you in general terms as to these questions.
One has to do with  a full apprecia tion of actually  what has been done by the carriers  since the ruling of the Bureau  of Wa ter Car rier s in 1944 in thei r util izat ion of the  language  of section 303(f) (2) rela ting  to incidental  towing by a water  ca rri er  for ano ther  wa ter  car rie r. I thin k over the years we have some underst and ing  of the filing of tari ffs required by the absence of the ex­emption provided in section 303(b) but by the  same token, we do not have any record  to which we might  adv ert as to just what is enta iled in this  towing.The other question is one having to do with a full  discussion of where the various car riag e by water may be with  respec t to either section 5a of the In ters ta te  Commerce Act or of the  an tit ru st laws. I think it would be clear  to you from the line of Questions this  morning by othe r Members of the Commit­tee as well as myself, and your  own recollec tion of the thoroughness with  which this ma tter was considered in connection with H.R. 9903 that  this  is a topic on which we should like and expect a considered discussion.With  every good wish to you.

Sincerely yours,
Sa m uel  N. F ri ed el ,Chairman, Subcommittee  on Tran sportation  and Aeronautics.

Mr. Hershey , in your  testimony before the  Senate Committee, you have said that  under the Act towing tar iffs  are  also subject to regu lation and th at  “there is nothing in the language of the Act or any discern ible public policy which appears  to prev ent anyone, inclu ding noncertificated car rier s, from hir ing  towing services from a regu lated barge line and paying the  published  ra te  for towing.”
You go on to say th at  “ the  resulting tow should be a fully regu lated tow in which the question of mixing does not  ari se” . You say that  this  inte rpreta tion was throw n out  by the  Fifth  Circ uit Cour t and affirmed by the Supreme Court  in March of this year , but if thi s bill were to be enacted,  would the  effect mean that  the resu lting tow would be a “ful ly regu lated tow ”.Q. Do you mean regu lated  under section 303(f) (2) ? J us t how is it fully regu­late d? If  some of the barges  are  of exempt commodities under the  towing com­pany’s bill of lading, are  they regu lated? What is the natur e of the regulation  over the barges which are  under a towing contrac t? Does the Commission determ ine the  rat e?  Is thi s rat e tre ate d in the  same fashion as genera lly divi­sions are trea ted, namely that  if the  cont ract ing par ties agree  the  Commis­sion cannot upset the ra te?
Q. If  the barges  are of exempt commodities, what is the Commission’s jur is ­diction over the  towing charge?
As you know, in the  discussions had  on H.R. 9903 in the  88th Congress, much atte ntion was given to the question  of the applicabili ty of the an tit ru st  laws. At that  time cer tain  witnesses testified th at  the commodities under the  agr icultural exemption of Pa rt  II  and the bulk commodity exemption of Pa rt II I were not subject to section 5a of the In ters ta te  Commerce Act, b ut were fully within the purview of the  an tit rust laws. I thin k Mr. Ingersoll, speaking for the Common Carrie r Conference, acknowledged the applicabi lity of the Sherman Act but had some reservatio ns as to the Clayton Act and the Robinson-Patman Act. The Com­mittee in its report  on the bill, however, clea rly was of the opinion tha t the  an ti­trus t laws apply where  these commodities were exempt from rate regula tion.Q. However, I thin k that  your testimony here  raised some question  for  the presumption that  they were exempt unde r section 303(b).  If exempt under 303(b),  and according to you, regu lated under 303(f) (2) , wha t is the ir i>osition with  respe ct to the  an tit ru st laws or to section  5a of the Inter sta te Commerce Act?
Q. Would you please give us a clear sta tem ent  of w’ha t is the appl icability to the transp ortation of bulk commodities, both as to the present and as proposed under the bill here being considered, of the Inter sta te Commerce Act and of the an tit ru st laws?
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American Commercial Lines, I nc.,
Houston , Tex., October 18,1967.

Hon. Samuel N. F riedel,
Chairman, Tran sportation  and Aeronautics Subcommittee, House Int ersta te and 

Foreign Commerce Committee,  Rayburn House Office Building, Washington, 
D.C.

Dear Mr. Friedel: T hank you for the opportunity  to clar ify the towing and 
an tit rust questions re fer red  to in your lett er of October 4,1967.

The towing question  enables  us to bring out clear ly th at  our problem is not 
one of new exemptions,  but  simply the  efficient handling of barge loads of com­
modities alre ady  exempted by the Congress. Are they to be handled efficiently 
in high volume low u nit  cost  tows or are  they to be handled inefficiently in small 
volume, high unit cost tows?

The th ru st  of technology dic tates high volume tows; the  thrust of ICC and 
court inte rpreta tion s, because of the  res tric tive and archaic  language of Sec­
tion 303(b),  has been to reduce  and, ultim ately , to block the operating  methods 
by which barge lines have achieved efficient handl ing. Hence the court ’s sug­
gestion th at  the remedy, modernizing the  wording of the  Act, lay with  Congress.

I.  SOME RELEVANT DE FIN ITI ON S

Regulated  vs. exem pt carriers: Except ions from wa ter  carri er  regu lation are  
wr itte n in term s of transp ortation engaged in ra ther  than by reference to the 
carrier performing  th at  transportatio n. Strictly , therefore, there are  no 
“exempt  ca rri ers”, but  the term  is normally used to designated  car rie rs ex­
clusively  engaged in exempt transporta tion . Regulated  carrie rs are  those who 
are  certi ficated to conduct regulate d transportatio n, although they may also 
conduct exempt tran spo rtat ion .

The dry bulk exem ption (30 3(b )) so-called because liquids normally move 
under the unqualified exemption in 303 (d),  defines “commodities in bulk” and 
exempts the ir transp ortation in a  “vessel” used for  carry ing  not more tha n thre e 
“such” commodities. A “vessel” is defined a s includ ing a flotilla of barges.

The liquid bulk exemption  (30 3(d )) exempts “liquid cargoes  in bulk”, wi th­
out  rest rict ions or conditions as to the  number of such cargoes  or mixing with 
oth er cargoes.

The “incidental” towage exemp tion  (Section 303( f) (2 ))  so-called because it 
exempts only the  service and charges of one carrie r when performed as an inci­
den t to (a  pa rt of) the regu lated services of ano ther carrie r, applies only to 
transp ort ation  (towage) for regu lated  car rier s. It  permits regulate d carrie rs to 
subcontract  the  towage of regu lated barges  to exempt car rie rs, whose towing 
charges are  privately negotia ted and unpublished.

Freigh ting. A fu ll wa ter  carrier service including provision  of the cargo con­
tai ne r—the barge—and  the motive  power—the  towboat.

Towing. A wa ter  ca rri er ’s service including only provision of the towboat to 
propel  loaded or empty barges  tendered  for  transp ortation by the shipper or by 
ano ther car rier .

The towing tariffs . Publ ished  by regu lated  c arr ier s holding towing certi ficates 
from the Commission and subject to Commission regula tion.  Tar iffs avail able  
for  use by shippers  of non-bulk commodities  when not carried  so as to qual ify 
the  tower for  the  bulk exemption. Bulk exempt carri ers using towing service 
are  treate d as shippers and pay same charges as shippers.

II . CHRONOLOGY

19 1̂. Inform al adm inistrative ruling of the  ICC said  “not more than  th ree” 
bulk commodities also meant “no non-bulk.” This  no-mixing condition to the 
bulk exemption ivent unchallenged, presumably because it matter ed litt le to the  
inf an t barge  industry which was  then towing half a dozen or fewer barg es per  
tow-load.

191flf- Permits ICC coal freight ing by exempt ca rri er  also handling non-bulk 
as “incidental” tower, withou t losing the  bulk exemption for  his  coal. Two 
exempt transact ions, freight ing  of exempt coal and  incidental towing of non­
bulk exempted under 30 3( f) (2 ),  were not considered regu lated altho ugh they  
were physically performed simul taneously.

1957. The 1944 interp retation reversed . The physical mix ing  of incidentally 
towed non-bulk with  freighted bulk was held to res ult  in the  for fei tur e of 
exemption on the bulk. Thereafte r, incidenta l towage, as a practic al ma tter, was
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performable only by liquid bulk ca rriers  whose cargo is unconditionally exempt under 303 (d) . Commercial Transp. Corp. Excm p., Sec. 303(b) and 303(f )(2),  300 I.C.C. GO (1957).
1955. Commission concluded th at  when a regulate d carrier holding towage righ ts towed bulk for a bulk exem pt car rie r in a mixed tow, the result  was to regu late that  towage. Physical mixing  of bulk and non-bulk in such tows, the ICC said , did not rela te back to and regu late  the freighting service  of a bulk exempt carrier hiring the tower’s regula ted services in completion of the exempt transp ortation cal led fo r in h is own c ont rac t with  shippers.Note. Certain lines, including my own, believed th at  this ruling (American Barge Line Co. Peti tion  for Dec lara tory  Order, 294 I.C.C. 79G) offered a solution to the problem of accumula ting tows matched to the increasing capacity of our ever larg er towboats. These barge lines had affiliated companies opera ting in the bulk exempt tra des whose cargoes could be moved at  published towing rates eith er in the  flotillas of the ir regu lated affiliates or in the tows of other certif i­cated car rier s. In this  manner two legally dis tinc t transp ortation enterprises could be operationally  integrated  and  barges phys ically mixed.1900. The 1955 decision reversed. Commission decided that  phyiscal mixing of barges in the  tows of certificated car rie rs resulted in the for feit ure  o f the bulk exemption by the exempt freight ing carri er  who hired  towage from those cer­tificated  carrier s, even though it paid the  published towage rat es and avoided mixing in its own tows. Mississ ippi Valley Barge Co. Exempt ion 303(b) (311 I.C.C. 103) Gulf-Canal Lines, Inc. v. United Sta tes  (258 F. Supp. 864 (1966) and affirmed per curiam by the U.S. Supreme Court  March 20, 1967.

II I.  YOUR QUEST ION S

Q. If this  bill were enacted, would the effect mean th at  the resu lting tow would be a “ful ly regulated tow?”
A. No. Dry bulk commodities would have almos t the same unconditional  exemption as now applies to liquid commodities. The only rest rict ion would be tha t no more than  three commodities could be mixed in a single barge. My te sti ­mony indic ating  that  the tow resu lting when a certifi cated carri er  performs regulated  towage of bulk for  an exempt ca rri er  “should be a fully regu lated  tow” was concerned with  operation s under the inte rpreta tion approved in 3955 but  reversed  in 1960. We have not dra fted  a bill which merely resu scitates  the 1955 ruling or narrowly  reverses the si>ecific holding in 1960. H.R. 7610 p ermits the free  inter-m ingling of non-bulk and bulk by anyone in all circumstances so long as no individual barge has more tha n thre e bulk commodities or any non­bulk aboard.  There is no basis  in reason or in public policy for any narrow er exemption. No person or group test ifying before the  Senate, or to date,  before the House, has  given a reason  for  atta ching any condition to the  dry  bulk exemption.
Q. Do you mean r egulated  under Section 3 03(f ) (2) ?A. No. Incidental towage would remain unregula ted if II.R. 7610 is enacted.  Section 303(f) (2) is an exemption f rom regulat ion.Q. Ju st how it is (the resul ting tow) fully regulated?A. It is not. Towing tarif fs would not be used for bulk if H.R. 7610 is passed. The tow would be regulated as to the non-bulk included but  exempt as to the bulk whe ther  the bulk is towed for another  c arr ier  or  freighted (or towed) for a shipper.
Q. Does or can the  Commission determine towing charges?A. The Commission can regulat e only the published  towing charges of ca r­rie rs who have towing certificates. It  never  could regu late  incidental towing charg es and, under H.R. 7610, it could not regulate towing charges applicab le to bulk.
Q. Is this charge trea ted  as divisions are treated, namely that  if the con­tracting p arties agree th e Commission cannot u pse t the charge?A. No. It  is completely exempt. In the  case of regulated  towing, the  published charg e is fully regulated.
Q. If the  barges are  of exempt commodities, what is the  Commission’s ju ris ­diction  over the towing charges?
A. Published towing charges are regula ted. Under H.R. 7610, towing tari ffs would no longer  be used for  bulk commodities.Sum mary:  The issue all along has been to try  to arr ive  at  an inte rpreta tion  of the law that  would permit barge lines to tra nspo rt exempt and regulated cargoes phys ically mixed in the same tow. One by one, interpreta tions permit-
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ting physical mixing were struck down. This  is the  reason  for the barge  line 
argumen t that  while no one is res tric ting  use of larger  fre igh t cars  on the  ra il­
roads. larger  volume uni t trains, larger  bulk fre igh ters  on the ocean, larger  t an k­
ers, and larger  airp lanes—all of which provide  public intere st benefits because 
larg er volume leads to lower un it cost—on the rive rs an arch aic sta tu te  will, 
unless amended, prevent the barge  l ines from following the trend so firmly esta b­
lished in  every o ther  mode.

IV. IMPAC T OF AN TIT RU ST LAW S

Your second area of inqui ry per tains to the effect, of II.It . 7610 upon the 
application of the an tit ru st laws to exempt tran spo rtat ion . We have always 
believed th at  the an tit ru st  laws are  applicable to transp ortation pricing not 
regu lated  by the Commission, subject only to limi tations with in the an tit ru st laws 
themselves. Tra nsportatio n pricing exempted by Section 303(b) and Section 
303( f) (2) is now subject to the an tit ru st laws and H.R. 7610 makes no change 
per tine nt to the  operation of those laws.

H.R. 7610 makes no change  in Section 30 3( f) (2 ),  which would continue to 
apply so as to exempt the  charges assessed for “inc idental'’ towage of non-bulk 
commodities. The only change in Section 303(b) is to permit the continued com­
bined performance of bulk exempt and regulate d transp ort ation  in larger, more 
efficient tow loads. Application  of the an tit ru st  laws to bulk exempt rat es is 
not affected by the efficiency with which bulk  tran spo rta tion can be conducted, 
and t ha t is a ll th at  thi s bill is directed to.

In Mr. Ingersoll ’s testimony on II.R. 0003. his expressed reservat ions as to 
the applicabili ty of the Clayton and Robinson-I’atman Acts to bulk exempt tra ns­
portation arose from the wording of those Acts, which in certain important 
respec ts applies  only to the pricing of “goods." Discrimination  in the pricing 
of transp ortation services does not seem to be caught  by th at  term. The water 
carrier indu stry  believes tha t, at the very least, transp ortation which is now 
or may hereaf ter  be exempted from Commission regula tion, should not only 
forf eit the  an tit ru st  immunity confer red by Section 5a, but should also be made 
fully subject to Robinson-Patm an Act type controls, including treble damages, 
criminal fines and forfeitures, etc. Cross examination during the  hear ings re­
vealed that  th is may not be enough to protect  the  public in terest.

The cent ral problem is very simple to sta te and very difficult to reach with  
appropriate legislation. There is a great dispar ity in economic size and power 
between the rai lroads  and the ir smal ler competitors—-barge lines, truc k lines 
and  the  small railroads. It  would obviously be in the public inte res t to prevent 
the larger  rai lroads  from abusing the ir superior economic resources through 
systematic  internal subsid ization of competitive rates and uneconomic price 
wars. Application  of the Robinson-Patm an Act to transp ortation services would 
be necessary.

v.  CONCLUSIO N

H.R. 7610, by simply encouraging the most efficient means of the physical han­
dling of cargoes under the term s of the regu lations and exemptions adopted by 
Congress, is sound legisla tion on its  own merits. As the  Departm ent of tra ns ­
portation and the Senate Committee  on Commerce have said, this action should 
not be postponed to aw ait  the accompl ishment  of a ll changes at  once.

The Senate  is committed to a full examination of the issues raised by the 
railroads . The barge  lines feel under an obligat ion to be const ructive in this  
new evaluation.  The key problem is public restr aint  of abuse  of overwhelming 
economic power. This is as much in the  public  intere st as it  is a matt er  of sur­
vival for  the  rai lro ad’s smal ler competitors. We have every confidence that  
review of regu lato ry ma tte rs would take app ropriate notice of thi s problem.

In competing for bulk traffic, the rail roa ds in the pas t few years have adopted 
a number of innovations. Special rat es for  larger  fre igh t cars, uni t tra in rates, 
annual volume rate s, incentive loading rates and multiple-car rat es have been 
combined with  the rai lroad inhe rent  adv anta ge of speed and convenience of 
delivery to make the rail roads formidable competitors  for bulk commodities. 
They have been permitted  to put  the ir competit ive pricin g theories into  p ractice. 
While they claim to be hur t, the widely advertised rai lroad “comeback" of the 
pas t few years deos not substantiate  this claim, nor have they  presented any 
fac tua l evidence to support the ir claim.

The long and the short of it is th is : The new rai lroad ideas, which have been 
so successful in recent years , are  nowhere  challenged. The new barge tech-
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nology, the benefits of which have alre ady  been passed on to the consumer in the form of rate reductions, can be completely fru str ate d unless II.R. 7610 is passed without amendment. This, we believe is a compelling reason for separat ing the mixing rule  issue from the much larger issue of removal of rate regulation  from bulk rail road traffic.
Sincerely yours,

J. W. Hebshey, President.

House of Representatives,Committee on Interstate and Foreign Commerce,
Washington, D.C., October 13, 1967.Mr. John A. Creedy,

President, Common Carriers Conference of Domestic W ater  Carriers,Washington, D.C.
Dear Mr. Creedy : It  seems to me th at  it would be helpful  if the record con­tained a clea r descr iption of ju st  wha t is the effect of the  Supreme Court  affirming the In terst ate Commerce Commission Order of 1960 on the  water  car­riers and w hat  is th is effect as of Janu ary 1,1968.I think that  the testimony advanced by the  proponents of the  bill had to do with the  effect of the  various o rders of the  Commission and court decisions since the use of incidenta l towing came into  operation, and was not confined to the effect of this very la st  decision which i s now in question.Secondly, inasmuch as the  s tay of the  Commission of its Orde r of 1960 expires Janu ary 1, 1968, I should like to know what the  effect of the  application of the  order would be at tha t time. As I unders tand it, this las t orde r has to do with  the loss o f the exemption held by a  barge  p rio r to its being incorporated in a regu lated tow for th at  portion of the  movement where it was exempt before it was combined in a regulate d tow. Naturally  I am not as conversan t with  the operations o f the  river as are you, but  it does seem to me t ha t the freezing of the upper portion  of the  Mississippi River system and the inope rabil ity until sometime in the ear ly spring, should be considered  in any assessment of the  significance of the Janu ary 1, 1968 date.Sincerely yours,

Samuel N. F riedel.Chairman, Subcommittee  on Tran sportation  and Aeronautics.

The Common Carrier Conference of Domestic Water Carriers.
Washington , D.C., October 23,1967.Hon. Samuel N. F riedel,

Chairman, Subcommittee on Transportation, and Aeronautics, Committee on In ­ters tate  and Foreign Commerce, U.S. House of Representa tives , Washing­ton, D.C.
Dear Mr. Friedel: Thank you for  your let ter  of October 13 and a fu rth er  op­por tunity to be helpfu l in clar ifying the issues involving II.R. 7610 and companion bills. In the ir efforts to obtain dec lara tory  orders t ha t would provide more modern inte rpreta tions of an essen tially  archaic  sta tute , the barge lines tried  to fit the Common sense and logic of th e new technology to words tha t, as the courts finally decided, could not be interpre ted to fit. The right solution, and the one favored  by the  business, shipper, labor, por t groups and U.S. government agencies sup­port ing us, is to allow full  scope to improved technology as a firs t order of busi­ness and not to tinker  with a fund ame ntal ly obsolete statute.The effect of the Commission’s ruling in the Mississippi Valley Barge Line case (WC-5) as affirmed by the  Supreme Court in the Gulf Canal Line case is simply th is :
A bulk exempt carri er  may not hire regulated  towage at the published towing rat es  of certificated car rie rs for  all or any portion of the line haul services con­template d in its  freight ing con trac ts with  bulk shippers. Under this ruling,  the consequence of the physical mixing of bulk and non-bulk for more than thr^e bulks) in the  tows of certificated carriers  is to regu late  not the towage they per­form for the  exempt car rie r, but  the  fre ighting  service of th e exempt ca rrie r.Heretofore certifi cated carrie rs have been able to provide frequent  sailings in big. efficient tows by combining the barges which they handle for shippers under regu lated rat es with the  bulk-loaded barges of an exempt carrier which they also have handled under published towing rat es paid by the exempt carr ier.
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I f  th e Jan u a ry  1, 1968 co mpl ian ce  da te  st an ds,  bu lk  ex em pt  an d re gula te d  
ca rr ia ge could  no lo ng er  be comb ined  in  a sin gle , eff icient tow , but wo uld ha ve  
to  be pe rfor m ed  in  se pa ra te , sm al le r an d less  eff icie nt tow s.

The re  is no ar gu m en t in  log ic or  reas on  fo r ar ti fi ci al ly  ha nd ic ap pi ng  av ai la ble  
mod ern tec hnolo gy . In  a pe rio d of  ri sing  co sts an d pr ices , it  does no t mak e sense 
to  pr ev en t by s ta tu te  th e ap pl ic at io n of  a techno logy  which  has  de m on st ra te d it s 
ef fecti veness in  s ubst an tial ly  r ed uc in g fr e ig h t ra te s.

The  on ly part s of  th e  in la nd  w at er w ay s which  a re  clo sed  duri ng  th e w in te r 
mon ths are  th e Miss ou ri an d th e Upp er  Miss iss ippi . Th e Ohio, th e  Il lin oi s, th e 
Lo wer  Miss iss ippi , whe re  th e la rg est  tows oper at e an d whe re  th e m ix ing prob lem 
is  mo st ac ut e,  a re  oper at io nal  on a yea r- ro un d ba sis . Only a ve ry  sm all  fr ac tion  
o f the mo ve men ts are  di sc on tinu ed  du ri ng th e  w in te r,  ab out 7 to 10 per  ce nt  of  
th e  to ta l. I f  th e bi ll is no t pa ss ed  in tim e fo r th e IC C’s de ad lin e,  th er e wi ll be a 
su dd en  an d dra m ati c  c ha ng e in th e ope ra tion s of  a ll th e ba rg e lin es . Th e Co ng ress  
an d th e ICC will  be face d w ith im m ed ia te  re sp on sibi li ty  fo r fo rc ing ar ti fi ci al  
co st  and ra te  in cr ea se s.  Th e nu m er ou s show ings  of  sh ip pe rs , bu sine ss , la bo r an d 
por t gr ou ps  em ph as ize th e im po rtan ce  of  th e is su e to  in dust ry  an d ag ri cu lt u re  
in th e are as se rv ed  by  the ba rg e li ne s.

Pas sa ge  of  II .R . 7610 wo uld co nt in ue  a co mpe tit ive re la tionsh ip  be tw ee n ba rg e 
lin es  an d ra il ro ads w ithout su bst an ti a l ch an ge . F ail u re  to pa ss  th e hil l wi ll, of 
cours e, ar ti fi ci al ly  in cr ea se  co sts an d ra te s fo r th e ba rg e lin es  an d pr ov ide th e 
ra il ro ads w ith a w in dfa ll  a dv an ta ge .

Si nc erely yo ur s,
J o hn  A. Creed y, Pre si den t.

Mr.  F riedel. Anybody who has any questions will  have the same 
privilege  o f subm itt ing them and  h av ing  th e answers s upplied fo r the  
reco rd.

Are there  quest ions  ?
Mr. W atson. Mr.  Ch airma n, I  hav e one or two questions.  I am sure 

everyone recognizes notv th at  the  ma in prob lem, as pointed out by 
Mr. Ku ykenda ll,  is that  we tre at  all o f the carrie rs fa irl y.

As I  und ers too d your  sta tem ent , wh at you are  af te r in th is bil l is 
to try  t o maintain the privilege s th at  w ere giv en to you some 27 y ear s 
ago. i s  th at  no t co rrec t?

Mr. H ersiiey . Th at  is essent ially true.
Mr. W atson. T hat  is  essentially  t rue . But  th e difficu lty I have h ere,  

Mr. He rsh ey, is  th at  th e factu al circumstance s a re so dram ati ca lly  d if ­
ferent  to day th an  they  w ere 27 years  ago. You  h ave  jus t ou tlin ed,  a nd  
Mr. St ruble has,  the gr ea t tech nological  advance s t hat  you hav e made 
in the  pas t 27 y ears. But  do you th ink it is fa ir  to come in  an d say, give  
me the  com pet itive ad vanta ge  I  ha d 27 years  ago in view of  the fact  
that, you  have made some great  advances ?

You say in your  s tatem ent t hat  9 p erc en t o f t he  inter sta te  f re ig ht  i s 
hau led  ove r i nla nd  wa terw ays .

Mr. H ersiiey. Yes.
Mr. W atson. D o you rea lly  th in k th at  is a fa ir  reques t fo r you to 

make in view o f the  d ramatic  changes t hat  have o ccurred over the p as t 
27 years ?

Mr.  H ersiiey. I do indeed, because  dr am at ic  chan ges  have been m ade  
in the technolo gy of the  oth er modes of tran sp or ta tio n too. Dr am at ic  
changes  have been mad e in ra ilr oa ding  and pipe lin ing and ce rta in ly  
in truckin g. T hey have not  stood  sti ll. Th ey  hav e a r em arka bly wo nder­
ful  reco rd o f in creasing producti vit y.

Mr. W atson. Th en  we come to the  nex t ques tion.
Why  sho uld n’t everyone  be given the same pri vil eges?  I  wa nt  to  

help bu t at  the  same tim e I wou ld be less t ha n hon est  if I  did no t say  
I  fe lt th at  al l should  be trea ted a like.
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I  ap plau d yo ur  grow th and I  wa nt  you  to  keep  gro win g, bu t I 
cannot  dis tin gu ish  in my mind any diffe rence between a tow pushing  
a barge a nd a tr ai n  pu lli ng  fr ei gh t cars, except the fact  th at  your  ba rge  
is la rger  and  you hav e less ma intena nce  of  rights -of -way and  all  of 
that .

I f  you can  expla in some jus tifi abl e reas on fo r a difference  the re,  
I will list en to  it.

Mr. H ersiiey. I am  wi lling  to tal k abo ut i t, si r.
F ir st  of a ll, we m ust remembe r that the  r ai lro ad  indu str y is rapidly 

merging  its el f into a rel ative ly smaller numb er of enormous systems. 
Now they  hav e a geograp hic al monopolis tic privil ege of ha ul ing 
freigh t ou t o f ce rta in  ter ritori es.  Ce rta inly th is is a lot  dif ferent  tha n 
the  Mississipp i R iver t hat  is open t o a nyb ody  w ith  res pec t to the  move­
me nt of  bulk commodities  which comprise abo ut some where between 
85 and 90 perce nt of all of the  traffic on the river. An d anybody can go 
down and get a barge  built and bu ild  a tu g and  star t mov ing com­
modities on the  Mississ ippi  Riv er.  I t  is an inte nsiv ely  com pet itive 
situ ation .

Ce rta in ly  t hat  is j us t one of the  differences.  I t  makes you r job very 
difficult , I must admi t, in de ter mi nin g wh at  is com pet itive equ ality, 
wh at is a  f ai r deal.  A ll we wan t i s a  f ai r deal and , as I have ind ica ted , 
my person al view is th at  if, in the wisdom  of  C ongress, it is fe lt the re 
is too large  a disc repancy between exemption s fo r one mode and  non- 
exemption s f or  an oth er,  the  way to  do i t is t o e lim ina te th e exemptions, 
pu t i t un der regulat ion .

Mr.  W atson. T hen if  th at  course were  tak en  by thi s com mit tee or 
by the  Congress, you  would  hav e no objection to  i t yourself?

Mr. H ersiiey. T have  no  objectio n, bu t I  mu st re ite ra te  th at we have 
a trem end ous problem  fac ing  us. In  ju st  t he  m at te r of  2 m onths  p lus  
we ar e going to have to reb uild our bargelines. Fr an kly,  I  do no t know 
how we are  goin g to do it. We cann ot use 6,000- an d 7,000-horsepower 
boa ts an d move 10,000-ton tows.

Mr. F riedel. Mr. Sp rin ge r?
Mr. Springer. Mr. Hersh ey,  were you the  pr esi dent of  the  Am eric an 

Com merc ial Lines a nd testi fied  re presen tin g th e Comm on C ar rier  Con ­
ference o f Domestic W ater  Car rie rs  2 yea rs ago when we h ad the tran s­
po rta tio n bi ll before th e com mitt ee?

Mr. H ersiiey. Yes, I  th ink so.
Mr. Springer. Were you opposed  to that  bill  ?
Mr.  H ersiiey. Was i t IT.R. 9903 ?
Mr. Springer. Th is was the tra ns po rta tio n bil l, which you know 

abo ut I  am sure. You  have no t forgot ten  abo ut th at  in 2 years.
Mr. H ersiiey. It  was more th an  2 years.
Mr. Springer. T hree  year s ago. Th is was th e H ar ri s tran sp or ta tio n 

bill.
Mr. H ersiiey . I f  th at  is the bil l th at  was  going  to confe r a local 

bulk exe mption  o r ag ric ul tu ra l exemption  on rail roa ds , I was opposed 
to it.

Mr. Springer. Were  you opposed  to  a gen era l tra ns po rta tio n bill 
revi sion  in an at tempt  to  give  ev eryb ody  wh at we th ou gh t t hey  fa irl y 
ought to have?

Mr. H ersiiey. I  w as opposed to  i t because  I  d id not thi nk  the ba rge­
lines could  surviv e unde r it. We  h ave  seen th ings  happen unde r regu -
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lation where rates for commodities on a particu lar river were reduced 
to the point where the bargelines did not have any of the traffic over­
night.

Mr. Springer. These are some of the things it did. [Reading:]
(1) A tow consis ting of barges loaded with only one bulk commodity and of 

barges loaded with any number of exempt agricultura l commodities and fishery 
products would be exempt from regu lation.

(2) Any w ate r carri er  could freely  ente r into the business of  t ranspo rtin g any 
number of bulk commodities (over one) withou t being requ ired to obtain a 
certif icate  or perm it from the Interst ate Commerce Commission, but  its rat es 
would be sub ject to regulation.

(3) Excep t in the  case of exempt agricultura l commodities  and fishery prod­
ucts, the “mixing rule” applicable to bulk commodities has  not been changed. 
Thus, if a tow carr ies  nonbulk commodities and bulk commodities, the ent ire  tow 
is subject to In ters ta te  Commerce Commission regula tion. However, the exemp­
tion of a barge load of agr icu ltural  commodities  (including gra ins) or fishery 
products in a tow would remain no matt er wh at else w as carri ed on other  barges 
in the tow. And the  exemption with  respect to tran spo rta tion of agricultura l 
commodities  and fishery products would remain even if nonexempt commodities 
or products were transporte d in the same barge or vessel.

(4) It  should be noted that  where the  t ranspo rta tion of ag ricultura l commodi­
ties and fishery products is under exempt conditions,  there is a requ irement for 
the filing of rates thereof even though such tran spo rta tion is not subject to 
regulation.

Do you have any comment ?
Mr. Hersiiey. I will have to read the bill.
Mr. Springer. That is what I thought.  If  you get down to pick 

this down to what the changes were in the bill, it was my under­
standing at least when we took the bill to the Rules Committee tha t 
you people were going along with it, otherwise we would never have 
taken it over there.

Mr. Hersiiey. I  was not a party to any commitment to this com­
mittee that  we were going to go along with the bill.

Mr. S pringer. Then tha t is a misunderstanding because I  am sure 
tha t is not what Mr. Harris  understood and not what I understood.

Let me say this was a good bill in my opinion. I  thought we had fin­
ally gotten straightened out the competitive matter between the various 
modes of transp ortation, including trucks, railroads, and water, and 
we at tempted to establish some equity among all three. But this mat­
ter of coming in for just one tiling which you want and nobody 
else gets anything, T am not very much sold, Mr. Hersiiey.

I think I would be just as opposed if I thought somebody else 
was coming in with just one thing for them.

I would say to you. if you think this bill in this form is going to 
be passed, you bet ter back up and sta rt over because i t is not.

Mr. H ersiiey. I am sorry to hear that.  All we can do is our best.
Mr. Springer. You have been hearing  some things  from the com­

mittee this morning which I think ought to give you pause for 
thought. My mind is not closed on this but my experience of 3 years 
ago left a pretty  sorry taste in my mouth. We spent 14 months work­
ing on that bill. Mr. H arri s worked ha rder  on that bill as chairman 
than  on any piece of legislation he had ever had before this com­
mittee. We must have met for months on end in an attempt  to work 
out a bill that was equitable and fai r to everybody. He had a lot of 
water t ransp ortation in his area, too, so he was not prejudiced against
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I  thou gh t you ou gh t to have a fa ir  sta tem ent th is  mo rni ng  about 
how the  committ ee feels about one indu str y in a very  hig hly  com­
pet itiv e gro up of indu str y coming in  and seek ing one advanta ge  for 
yourself  and no t do ing  an ything  abo ut the equities  invo lved  in oth er 
modes of tran sp or ta tio n.

Mr. H ersiiey. Y ou do real ize, do you  not , sir , we a re no t pro posing 
to be able  to  do an ythi ng  we are  no t doing righ t now and  th a t we 
have  not  been do ing  fo r the la st 15 yea rs ?

Mr. Springer . B ut  t hi s was due  to  the  fact  t hat  t he  IC C took ju di ­
cial notice at  la st of some decision th at  h ad  been handed  down by the  
cour ts. Is  th at  not correct  ?

Mr. H ersiiey. They change d th ei r decision themselves, sir. We  were  
op erat ing  under a l et ter of  1944 which was rescinded in 1957.

Mr. Springer. Then you  h ad  a sta y ord er,  did  you not , on May  31, 
1967?

Mr. H ersiiey. Th at  is r ight .
Mr. Springer. Of the  orde r of Au gu st 25, 1960, un til  Ja nu ar y 1, 

1968, wh ich is no t very fa r away.  T hat  was the res ult  of  Gul f Canal 
Lines, Inc ., v. Un ited Sta tes , Commission sus tain ed,  and affirmed by 
the  Supreme Co ur t on Ma rch  20, 1967, and the Mis siss ippi Val ley 
Barge  Com pany exempt ion,  which held th at  unde r con ditions  of the  
Am eri can Barge  Line  decision the  e xem ptio n is also los t as to the en­
tir e t rip,  inclu din g the  ini tia l m ovem ent in  a nonmixed  tow.

An d in 1958, Com mercial  B arg e Lines v. Un ited Sta tes , IC C deci­
sion sus tain ed and affirmed pe r cur iam , 359 U .S.  342. I s th at  not  why 
the  stay o rder was issued ?

Mr. Hersiiey. Yes.
Mr. Springer. Was th is  not a lar ge  p ar t of why  the  ICC  was ti gh t­

ening up  ?
Mr. H ershey . Th at  is co rrec t.
Mr. Springer . I  w anted to be sure  the co mmittee  und ers too d why th e 

IC C made th is decis ion, and I  ag ree. I  w ant ed to be sure the  com mitt ee 
had an und ersta nd ing  of  -why the ICC issued the  sta y o f May 31, which 
I  thi nk  was large ly due  to the  fac t t hat you ha d court  decision which 
compelled the m to.

Mr. H ersiiey. Th at  is corre ct.
Mr. S pringer. Than k you, Mr. C hairm an.
Mr. F riedel. Mr. P ick le?
Mr. P ickle. I  hav e abso lute ly no ba rge  operat ion s in  my di str ic t a nd 

I  th in k I can look at  the  problem  as objectively as a person could.  I 
am find ing  it difficult fo r me to  be offended th at you  as one rep res en t­
ing  yo ur  peo ple come here to ask  f or  a cla rificat ion  a nd  a mendm ent  of 
the  law. Th is is done  every day  and by every mode  o f tra ns po rta tio n.

I  do no t t hink  we ou gh t to  ge t up in arm s a bout it  and  ta ke  a holier- 
than -th ou  a tti tude .

The thi ng  th at  does intere st me is th is,  an d t hi s is  wh at I  w ant  you to  
expla in to m e:

Fir st , I  w ill say it  seems to me l ike  you do have a p rac tic al problem  
th at  tim e is ru nn ing out.  I,  fo r one mem ber wa nt  t o try to  resolve the  
problem and to help. I am sure th is  is sha red  by the  othe r members. 
The pro blem is ap pa rent ly  wh eth er there will  be equ ali ty to oth er
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shippers and would or should they all be subject to regulation  and 
antit rust provisions. So I am going to ask you th is : '

If  all of the commodities or the modes of t ransporta tion were to be 
regulated or if the railroads , we will say, or the truckers  were given 
equality, why is t ha t an unfa ir competitive position w ith you?

If  the railroads,  we will say, were given equality of t reatment now 
from a practical standpoint, explain to me why this  would be unfair  
competition to you, if you feel tha t ?

Mr. Hershey. Assume tha t we have equality as I think you are 
using the  term. We can charge a nything we want tha t the shipper  is 
willing to pay to move gra in from Quincy, Ill., to New Orleans.

Continuing the assumption tha t the rate is just deregulated, com­
petitive forces will determine what the ra te will be and the railroads 
also have very competitive equality to publish a rat e from Quincy to 
New Orleans. Let’s say the rate at the present time is $3.50 and let’s 
say the railroads decide they want that traffic. They have an  oppor­
tunity  now to drive a competitor out of business. A nd suppose they 
put in a rate  of $1.

Mr. Pickle. Suppose the railroads do ?
Mr. Hershey. Yes. You will say they would not do that unless they 

made some money out of it, and this is where we p ar t company with 
the railroads in the area of economics because we say tha t the past 
history has convinced us, right ly or wrongly, tha t under those circum­
stances the railroads will hold down the rates along the river and 
gradua lly dry the river up. We have no traffic which is not competi­
tive with the railroads,  and the railroads have a lot of traffic th at is 
not competitive with the bargelines—the interior traffic, the traffic to 
and from your area.

Mr. P ickle. If  by your example you set a ra te of $3.50 and the r ail ­
roads come in and set a ra te of $1, you say they would dry up the river 
and you would not be able to transport ?

Mr. Hershey. That is right.
Mr. P ickle. If  that is the competition, why could you not lower your 

rates to $1 ?
Mr. Hershey. Because a $l-rate in my estimation is not profitable 

either to the railroads or to the bargelines.
Mr. P ickle. You are saying then the railroads are so powerful they 

could come in and undercut you and undersell you and put you out of 
business ?

Mr. Hershey. Unless there  are tight  legal controls to pric ing of one 
method or another, that  is correct, sir.

Mr. Kuykendall. Will the gentleman yield ?
Mr. P ickle. Yes.
Mr. K uykendall. Mr. Hershey, you have been asked several times 

about ant itrus t, whether  or no t you would suggest tha t this  part icular 
provision be included in this  bill. I was called upon in my office twice 
last week and asked if I  would accept this as an amendment to my bill, 
and I  said I  certainly would. Would this not stop a $3 below-cost rate?

Mr. Hershey. I do not know, sir.
Mr. Kuykendall. I can assure you that it  would.
Mr. Hershey. I simply do not know.



60 WATER CARRIER MIXING RULE EXEMPTION

Mr. Kuykendall. I  can assure you it would. And I have a little  
personal experience in this matte r in having been in the grocery 
business. The Robinson-Patman Act says tha t a national organization 
may not lose money in one area that i t made in another for the purpose 
of running someone out of business. I thought it would take care of 
this.

I would like to have a recommendation from your group as to 
whether or not the a ntit rust  would be acceptable to you and on what 
basis.

Thank  you.
Mr. P ickle. Would you care, Mr. Hershey, to comment on his 

statement other than that  you do not know ?
Mr. Hershey. I take it he would like to have our industry make 

a s tudy to reply to the question, and we will be glad to do that.
Mr. Friedel. I have submitted questions on tha t point, as I men­

tioned earlier.
Mr. H ershey. I think it is a very fair  question and we will t ry to 

answer it.
Mr. P ickle. I think the question should be submitted and answered.
Mr. Friedel. I want to thank you, Mr. Hershey.
We have a list of witnesses here. The House goes into session in 

about 15 minutes.
I would like to say Congressman Abernethy of Mississippi was 

here and he wanted to introduce a very good friend of his, Mr. Jesse 
Brent of Greenville, Miss., but he had to leave to go to another 
committee.

If  Mr. Brent  is here, I  wish he would stand. Do you have a state­
ment you wish to submit for the record.

STATEMENT OP JESSE E. BRENT, PRESIDENT,  BRENT TOWING CO.

Mr. Brent. No, sir ; Mr. Chairman, I do not. I did not have time 
to get a statement prepared. I thought at the last minute I w’ould 
appear before the committee, and my main reason is tha t since the 
hearings over in the Senate side there has been some rumbling on 
the Hill, I understand, tha t little operators like myself were not 
going to benefit by this legislation, tha t just  the big boys like Mr. 
Hershey and Mr. Struble’s companies were the ones tha t were going 
to benefit.

I just want the committee to know that I come from a town of 25 
small towboat operators. We are all independent carriers. We are 
vigorously supporting this legislation. If  there is any thought in the 
committee’s mind the  little fellows in the industry are not supporting 
this, I would like tha t cleared up.

Mr. Friedel. They are in favor of the bill ?
Mr. Brent. Yes, very much.
Mr. Friedel. Mr. Abernethy introduced a companion bill and you 

want to support it.
Mr. Brent. Yes, right.
Mr. F riedel. I s there anyone else here tha t would like to submit a 

statement fo r the record ?
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STATEMENT OF F. A. MECHLING, CHAIRMAN, LEGISLATIVE 

COMMITTEE, AMERICAN WATERWAYS OPERATORS, INC.

Mr. Mechling. My name is  F . A. Mechling. I am on the  w itness l ist. 
I do have  a  s tat em ent with me I  wou ld like  to  submi t fo r the  r eco rd 

in t he inte res t of  time.
Mr. F riedel. I  hav e a coup le of  ques tions I will  sub mit to you th at  

I wou ld lik e to have  answ ered  fo r the  record.
Mr. Mech ling. All rig ht , si r.
(See  p. 106 for  ques tions, an d reply thereto.)
(Mr. M ech ling’s prep ared  sta tem ent fo llo ws :)

Statement of F. A. Mechling, The American Waterways Operators, I nc.
My name is F. A. Mechling. I am execut ive vice pres iden t of A. L. Mechling 

Barge  Lines Inc., of Jolie t, Illinois.  I appear before this  committee  representing 
The American Waterw ays Operators,  Inc. (AWO) to present testimony in sup­
por t of the enactme nt of H.R. 7610, a bill introduced by Representative Ear le 
Cabell of Texas “to amend Section 303(b) of the In terst ate Commerce Act to 
modernize cer tain rest rict ions upon the application  and scope of the exemption 
provided therein.” I am a  director  of The American Waterw ays Opera tors, Inc., a 
regional vice presiden t, and chai rman of the Associat ion’s Legisla tive Committee. 
I served  in t he  p ast  a s c hairman  of the AWO Board of Directors. The testimony 
I am about to present has been authorized by action of the Board of Direc tors 
and the membership of the Association.

Fir st,  I would like to expla in for the benefit of the committee and for the 
record the  c haracteristic s of The American Waterways Operators, Inc., and out­
line the  scope of its  intere sts  in the  proposed legislat ion. AWO is a nationwide, 
volun tary, non-profit membership trade  association with  hea dqu arte rs located 
at  1250 Connecticut Avenue (Suite 502), Washington, D.C. The Association has 
lield offices in New York City and New Orleans. The Association has 211 mem­
bers. One hundred seventy of these companies  own and operate towboats,  tug­
boats  and barges in the  performance  of transp ort ation  services over the inland  
waterways of the  United  States and in some cases offshore along the Atlant ic, 
Gulf and Pacific coasts as well as in trade to and from Puerto Rico, Alaska and 
Hawaii. The othe r 41 companies who belong to AWO are  shipbu ilders,  term inal 
operato rs serving barge commerce, and mid-s tream service companies. Among 
the  companies operating  towboats,  tugboats and barges are  car rie rs performing 
regular  route common carri er  service under In ter sta te Commerce Commission 
certificates, car rie rs performing  service in the trans por tat ion  of commodities, both 
dry and liquid, which are  exempt from ICC regulation, and carrie rs performing  
proprie tary  transpor tation.

I am proud to say, Mr. Chairman, that  our  segment of the  transp ortation in­
dus try—the towboat , tugboat, barge line indust ry—comes before the Congress 
united in its supp ort of H.R. 7610 and othe r ident ical bills which have been 
introduced.

I am proud to say also, Mr. Chairman, th at  the organization which I repre­
sent before the  committee today, The American Waterw ays Operators, Inc., has 
had a p ar t in achieving this  position of unity for presentation  to the Congress.

Very briefly may I point  ou t to the committee th at  our industry and our Asso­
ciation have arrived  at  this  position in which we are  seeking enac tmen t of H.R. 
7610 af ter  c aref ul delib eration and af ter all avenues  of opera tional and adminis­
tra tiv e remedy were exhusted.

Our industry has, since the end of World  War II.  been going through a con­
tinuing evolut ion in towboat horsepower capacity and design.

In  th e period 1945 to 1950 we went through an increase in horsepower per tow­
boat from 800 to 1,000 horsepower, capable  of pushing fou r to six barges with  
5,000 up to  7,200 tons per tow. We then went to 1,800 horsepower and 3,200 ho rse­
power boats  cap able of pushing 10,000 to 15,000 tons of cargo. Today, boats with  
5,000 to 9,000 horsepower are operating on our  rivers, pushing 30.000 up to 
40,000 or 50,000 tons of cargo in a single flotilla of barges. The  increase  in the
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power and capa bility of our boats is caused by gre ate r utili zation of barge  serv­
ice by the public, which resu lted  in increased tonnage. Using ingenuity  and 
available American know-how, the  barge indust ry utilized technological devel­
opments to meet, economically and  efficiently, the  increased tonnage and to 
improve its  service to the public. As the  res ult  of these  activitie s, rat es have 
been held down and actu ally  are  lower  today than  they  were in 1945—over 20 
year s ago. Rate levels in the  range of thr ee  mills per ton mile are  the  average 
today, while an average of almost fou r mills per ton mile was common in the 
middle 40’s and early 1950’s. For  example, in 1941 the O.P.A. ceiling  rat es on 
the  transp ort ation  of petroleum products  on the  inland rivers was three and 
three-qua rter  mills  per net  ton mile. Today, these same commodities are tra ns­
port ed on the inland r ive r sys tem at  ra tes  in the  two mills t o two and one-quarter 
mills pe r net ton mile  range.

We are proud of  th is record and wh at it  ha s m eant to reduce inflation ary pres ­
sures on inland freight r ate s to the benefit of our en tire  economy. The resu lts have 
been very effective in affording lower rate s on gra in for  export to fo reign markets 
to help in our  delica te balance of payments problem and to ass ist our domestic 
indust ries  in meeting foreign  competition, by delive ring to domestic marke ts by 
low-cost barge service. For  example, steel mills  in the Chicago area compete with  
foreign producers on the same products in the  consuming marke ts located along 
the Lower Mississippi Rive r and the  Gulf Coast. Any increase in fre igh t rates 
would permit  f ur ther  invasion  of these domestic marke ts by foreign producers. 
Agr icultural  commodities produced in the hea rt-land  of the Midwest reach  world 
markets via the inla nd river systems to the deep sea por ts for  export . The con­
tinuous efforts to hold down the cost of transp ortation is man dato ry to perm it 
these  products to en ter and compete in these world  markets and provide a reaso n­
able return  to the farmer for his efforts in producing these food products .

All of this progress, growth and development, is now threate ned  to be cancelled 
out as a res ult  of a recen t decision inte rpreting th e application of the exemption 
of d ry bulk commodities u nder Section 303(b)  of th e Intersta te  Commerce Act of 
1940.

We cannot continue an arra nge ment w hich has  permitted  us to tow together in 
the  same flotilla regu lated  barges of steel or other non-bulk commodities  and 
barges moving under the exemption loaded with bulk commodities such as grain. 
Compliance with thi s decision will requ ire us to separat e tows of bulk and non­
bulk.

To separate  tows in the man ner described  will requ ire an additional towboat to 
do the same job th at  can now be done with one 5,000 horsepower towboat and 
12 men. This would in rea lity  mean a doubling of the manpower to man the two 
vessels, as well as doubling the  inves tment,  to provide the same service. This would 
of course r esu lt in increased r ate s to the disadvantag e of th e shipping public. (See 
attach ed c harts  1 throug h 4, pp. 63-65.)

The o ther  a lter nat ive  is to w ait  un til sufficient barges o f ei the r exempt or regu­
lated cargoes are  accumulated to make up an economical size tow. The effect of 
thi s would be to delay sailings and cause a dete rioration in the service to the dis­
tant  d issatisfa ction of the shipper.

Any artif icial  increase such as described above would automatically  dilute the 
value  of low-cost barge service. The res ult  would make it  too costly for shippers 
who have geared their  ope rations to low-cost ba rge tran spo rta tion to continue to 
utili ze barge services. The disadvantag ed shippers and receivers would have to 
find eith er alte rna tive sources, such as purchasing from foreign  sou rces; increase 
their  cost of operat ion, or change  the ir methods of operation. In any event, the 
res ult  may well be disastrous to exis ting  indust ry as now consti tuted.

None of these, of course, are  in the  public in terest.
Bill H. R. 7610 as submitted will mainta in and improve the abi lity  of the water 

ca rriers  to  provide  the most economical efficient service.
Regu lated  car rie rs will be able  to  mix all cargoes  in  large  tows. They will also 

be able to tow exempt cargoes for  unre gula ted for-h ire carrie rs in the same tow.
Exem pt ca rriers  wil l be able to add to t he ir large exempt tows, barges of regu­

late d ca rri ers moving on the  ta rif f ra tes  and ri ghts of  the  regula ted carr iers .
This will provide bet ter  service for  the  shipper in exped iting  the movement 

of regulated  cargoes and at  the  same time keep  down the unit cos t of tran spo rtin g 
all  the cargoes  in the  same tow, by making full  utili zation of the technological 
developments, permit ting  the  provision of efficient and  economical service.
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In  short, thi s provides a complete flexibili ty of service for  everyone involved 

in the  movement of goods by water, to the tota l benefit of the  shippers and  ul ti­
mate ly the consumer.

One other fea ture of H.R. 7610 th at  modernizes the 1940 Act is the  p are nth eti ­
cal clause dealing w ith commodities tr anspor ted  in  th e bulk prior to Jun e 1, 1939.

Many new bulk commodi ties have been introduce d to inland barge  tra nspo rta ­
tion  since th at  date. Many oth er commodities, such as flour, sugar, etc., have 
switched to movement from bags or containe rs to bulk form for efficiency and 
economy of loading and unloading. The  stri king of thi s clause will update the  
law and  be consisten t with  sound progress and development.

With the  tremendous  increase in transp ort ation  services which is going to 
be required , we m ust have as one of our  national goals to make the  best possible 
use of our  tran spo rta tion resources . This is the  object ive sough t in H.R. 7610 
with respect to the  services of the towboat, tugboat, bargeline  in dus try—th e best 
possible u tiliz ation of vessel equipment, manpower and  our ne twork of navigation 
channels .

We are  cer tain  th at  the members of this committee agree with the  object ive 
which we are  seeking. We hope you agree with the method and th at  we may 
have your favorable  consideration of H.R. 7610.

On behalf of AWO, may I express our members’ apprecia tion for  the intere st 
this committee has  taken in this ma tter. I apprec iate  also the  consideration you 
have  given to my testimony. We a re hopeful  th at  Congress wil l approve H.R. 7610 
in the  intere st of improving the  efficiency o f towboat, tugboat, bargel ine opera­
tions in the United States, an indust ry which  has  pioneered in the  innovation 
of technology in the  construction and opera tion of vessels and in the use of our 
improved  network of inla nd channels , as well as in providing operations along 
the  thre e coasts—all , we believe, to the  benefit of the  overall economy of the 
country.

TE CHNO LO GICA L A D V A N C E M E N T ..
Coaxing Ckongex in Operational Strateg y
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Mr. Friedel. Mr. Schwartz.

STATEMENT OE LOUIS A. SCHWARTZ, GENERAL MANAGER, 
NEW ORLEANS TRAFFIC AND TRANSPORTATION BUREAU

Mr. Schwartz. I am Louis A. Schwartz. I am general manager of 
New Orleans Traffic and Transporta tion Bureau at New Orleans.

Congressman Hale Boggs was here and he is from my distric t and 
we were scheduled to submit our statements yesterday but did not 
because of the complications th at arose. So I  talked to Congressman 
Hale Boggs and he suggested I  b ring my statement to the committee 
and tha t it be copied in the record.

Mr. Friedel. All right.
Mr. Schwartz. So my statement is in there and I  want to  say we are 

definitely in support  of the bill.
Mr. Friedel. Thank you.
(Mr. Schwartz’ prepared statement follows:)

Stateme nt  of Lou is A. Sch wa rtz, Genera l Manager , New  Orlean s T ra ffi c A 
T ransporta tion B ure au

I appear here on behalf of the New Orleans Traffic and Transportation Bureau, 
a non-profit organization representing the Port  and City of New Orleans in all 
matters  pertaining to transportation,  the membership of which includes such 
organizations as the Board of Commissioners of the Port  of New Orleans, New 
Orleans Board of Trade, Ltd., New Orleans Steamship Association, etc., in
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support of H.R. 10659 and rela ted  measures, the objective of which is to 
amend Section 303(b)  of the  In te rs ta te  Commerce Act by delet ing there from 
various limi tations covering the exemption from regulation g ranted by the afore ­
said  section to certa in d ry bulk commodities.

At the  present time Section 303(b)  auth orizes barge operators to transp ort  
up to thre e exempt dry  bulk commodities  in a single tow without being sub­
ject  to regu lation by the  In ters ta te  Commerce Act. This  exemption, however, is 
not avai lable  if the  barge ope rato r hau ls more tha n three dry bulk com­
modities  in a single vessel or “mingles exempt and non-exempt traffic in a 
single vessel”. Fu rth er,  the  aforesa id section defines two or more barges  op­
erated as a u nit  as a single vessel.

The question  of mingling regu lated  and non-regula ted traffic arose  out of 
recent Interst ate Commerce Commission and Cour t inte rpreta tion of Section 
30(b) . Under these  inte rpreta tions dry bulk commodities cannot be mingled 
in a tow with regu lated commodities withou t loss of the exemption from regula­
tion. The In terst ate Commerce Commission has  ordered the barge lines op­
era ting on our  inland waterways to conform with the  provisions of the In ter­
sta te Commerce Act not  late r than Jan uary 1,1968.

We wish to go on record in supp ort of H.R. 10659 and rela ted  measures, 
as to revert to barge line opera tions of ten or more years ago will only mean that  
the shipping public making use of barge  transp ortation and deriv ing benefits 
from low cost transportatio n on the inland waterways  will be deprived of the  
economies they ar e presently  enjoying.

It  is imp orta nt th at  Congress act upon the involved bill as expedit iously as 
possible, par ticu lar ly since the outstan ding enforcement order of the  In ter sta te 
Commerce Commission is scheduled to become effective Janu ary 1, 1968.

STATEMENT OF J. C. JENSEN, GENERAL TRAFFIC MANAGER, THE 
GREAT WESTERN SUGAR CO.

Mr. J ens en . I  am J.  C. J ensen . I  am gen era l traffic manager of the  
Gr ea t W est ern  Sug ar  Co. I  do n ot  ap pe ar  on y our li st o f witnesses.

I  am  he re o n beh alf  of  most o f th e U .S.  be et s ugar ind us try . W e will 
oppose the  b ill and I  would like  t o have perm ission to sub mit a sta te ­
ment to  be copied in  the  record.

Mr. F riedel. How soon can yo u ge t i t ?
Mr. J ensen . I  wi ll have it  here tom orrow. We  are  wo rking  on it  

ri ght now.
Mr. F riedel. All  righ t.
Mr.  W atson. D o I  u nd ersta nd  you su pp or t or  oppose  the  b ill ?
Mr. J ens en . We oppose the  bill.
(Mr. J en sen’s prepa red s tat em ent fo llo ws:)

Statement of J. C. J ensen General Traffic Manager, The Great Western 
Sugar Co., Denver, Colo.

My name is J. C. Jensen . I am General Traffic M anager of The Great Western 
Sugar Company with hea dqu arte rs in Denver, Colorado. This sta tem ent  is sub­
mitt ed in opposition to H.R. 7610 and H.R. 10315 on be half  of sugarbeet  growers 
in 17 sta tes  and 10 beet sugar companies, representing nearly 90 pe r cent of the 
total  United  States beet sugar production.  The organizations  on whose beha lf 
I app ear  include  the fo llow ing:
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SUGABBEET GROWER ASSOCIATIONS

Name, Headquarters, Principal Officers
National  Sugarbeet Growers Federation, Gree­

ley, Colorado; A. E. Olson, Pr es iden t; Rich­
ard  W. Blake, Executive Vice President.

Red River Valley Sugarbeet Growers Associa­
tion, Inc., Fargo, North Dak ota; Arnet O. 
Weinlaeder, Pr es iden t; Aldrich C. Bloom- 
quist, Vice President.

Cali forn ia Beet Growers Association, Stockton, 
Cal ifornia ; Owen S. Rice, Pre sident ; Mal­
colm Young, Executive Manager.

Texas-New Mexico Suga r Beet Growers Asso­
ciation , Inc., Hereford,  Tex as;  Jay Boston, 
Pre sident; Jam es Witherspoon, Exec utive  
Secreta ry.

Farmers  and Manufacture rs Beet Sugar  Asso­
ciation , Saginaw, Michig an; Carl H. Yackle, 
Pr es iden t; Loren S. Armbruster, Director  
Grower Affairs.

States Represented 
Colorado, Idaho, Kansas, Mon­

tana, Nebraska, Oregon, 
Utah,  Washington, Wyoming.

Minnesota, Nor th Dakota.

Califo rnia.

New Mexico, Texas.

Michigan, Ohio.

BEET SUGAR COMPA NIE S

Name and Headquarters
Amalgamated  Suga r Company, Ogden, U tah. 
American Crystal  Suga r Company, Denver,

Colorado.
Buckeye Sugars, Inc.,  Ottawa, Ohio.
The  Grea t Western Sugar  Company, Denver, 

Colorado.
Holly Sugar Corporation , Colorado Springs, 

Colorado.
Michigan Suga r Company, Saginaw, Michigan. 
Monitor Sugar Company, Bay City, Michigan. 
Nor thern Ohio Suga r Company, Denver, Colo­

rado.
Union Suga r Division, Consolidated Foods Cor­

poration, San Francisco, Cal ifornia.
Utah-Idaho Suga r Company, Sa lt Lake City, 

Utah.

Sta tes  in Which P lants  Are  Located 
Idaho, Oregon, Utah.
California , Colorado, Iowa,

Minnesota, North Dakota. 
Ohio.
Colorado, Kansas, Montana, 

Nebraska, Wyoming.
Califo rnia, Colorado, Montana, 

Texas, Wyoming.
Michigan.
Michigan.
Ohio.

Califo rnia.

Idaho , Utah , Washington.

These bills direc tly affect the  welfare  o f th e thousands of persons in 17 sta tes  
involved in the  growing of sugarbeets and the  production of beet suga r.

The 17 sta tes, listed  alphabet ically for convenience, a re :
Cali fornia Minnesota Oregon
Colorado Montana Texas
Idah o Nebraska Uta h
Iowa New Mexico Washington
Kansas North Dakota Wyoming
Michigan Ohio

The bills propose to amend  Section 303(b) of the  In ter sta te Commerce Act so 
as to broaden exempt ions from regulation  now conta ined therein for  the  tra ns ­
por tation of bulk commodities  via water  car rie rs. Enactment of these  bills will 
perm it the  movement of refined sugar , in bulk, by barge  completely free  of regu ­
lation  and without  the necessity of ra te  publication of any kind. All bulk sug ar 
moving via rail roads or for-h ire motor vehicles is subject to str ict  In terst ate 
Commerce Commission regulation s and all ra tes m ust be published and posted on 
not less than thirty days  notice to the ICC and the general public. These bills 
would actua lly create stil l grea ter  discrim ination tha n now exist s, not only among 
the different modes of tra nsp ortation bu t also  between competing shippers serving 
common markets. This  is in direct contraven tion of the  purpose of the In te r­
sta te Commerce Act and  the  National Tra nsporta tion  Policy.

Let me illus trate.
Some very imp ortant  m arkets for  bulk sugar , both beet and cane, are  Chicago, 

S t Louis, Memphis, Cincinnati,  and Cleveland. These  points, and others  along
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the rive r and canal  sys tem of the  mid-continent , a re direc tly served by barge  lines  
which car ry refined cane sugar from the cane refinerie s a long the Gulf of Mexico at  rates that  are  much lower than the rat es the beet sug ar industry must pay 
for  shipment by rai l to the same markets. Let me emphasize : The Gulf cane 
refineries have access to barge  shipment.  The beet sugar producers , producing in 
the sta tes  I have enumerated, do not  have access to barge shipm ent; they must ship  by rail  or truck,  a t higher  cos t

The extent  to which beet sug ar shippers  alre ady  must sell sug ar unde r a 
severe rat e handicap is illu strated by the  following comparison of sug ar rail 
rates from Colorado and Nebraska beet sug ar processing plan ts to Chicago and St. Louis, with  the sugar barge rates paid by the Gulf cane sug ar refineries on 
shipments from New Orleans to the same Chicago and St. Louis markets.

Rail rates f rom Colorado-Nebraska Barge rates from New Orleans

Rate per 
net ton

Minimum weight 
(net  tons)

Rate per 
net ton

Minimum weight 
(net  tons)

To Chicago:
Packaged suga r,.................. ______  $14.10 50 $6. 55 600
Bulk suga r............................ ............  11.50 95 6. 00 1,000

To St. Louis:
Packaged sugar .................... ............  14.10 50 5. 38 600

i 8.13 600
Bulk suga r.................. ......... ______  11.50 95 4.93 1,000

i 5. 38 600

1 Applies when placed in railroad cars, trucks, or warehouses at dest ination.

This is a typical example  of the  situ atio n th at  exis ts for all the organ iza­
tions  for whom I speak. This  discr imination , alre ady  severe, would be grea tly 
increased if the  proposed amendments ar e passed.

The  avowed purpose of the proposed amendments  is to reduce costs (r at es ) to shippers  using the  waterways . This  alone will agg ravate  the  present untenable 
competi tive squeeze on beet sug ar processors . In  addit ion, however, if the  pro­posed bills become law, foreign  and domestic cane  suga r refined in New Orleans  
and other Southern  gulf locations will move to marke t in  bulk a t whatever barge 
rat es  the cane refiner s can negotiate on a moment’s notice. The public and the 
ICC will have no knowledge of what these rat es  are. On the othe r hand, and in 
direct  competition,  the beet suga r producers are  required to pay the  published  
rai lroad or truck l ine fre igh t rat es which, of course,  cannot be changed except by 30 days  notice to the public and the ICC. Obviously, such a situation is unfai r and discr iminatory .

It  will be sincerely  appreciated by th e companies and beet growers for whom I 
speak, if the House Subcommittee on Tra nsp ortation and Aeronautics will give 
serious consideration  to the  situatio n I have described. If the bills in question 
are  to be reported out by this Subcommittee. I respe ctful ly urge that  they be amended  so as to provide th at  shipmen ts of sugar, in bulk, by w ater carrie rs will not be made exempt f rom regulat ion.

STATEMENT OF DALE MILLER, EXECUTIVE VICE PRESIDENT, 
GULF INTRACOASTAL CANAL ASSOCIATION

Mr. Mill er . I  am Dale M ill er , execut ive vic e pr es id en t of th e G ul f 
In tr ac oas ta l Can al  As socia tion. I  am  on yo ur  l is t of  witnesses . I  have  
a v er y b ri ef  st at em en t w hich  I  will  su bm it.

Mr. F ried el. Th an k you v ery m uch.
(M r. M ill er ’s pre par ed  st at em en t f ol lo w s:)

Sta teme nt  of Dale Mill er , E xecutiv e Vice  P resid ent, Gul f I ntracoastal 
Canal  Associat ion

My name is Dale Miller, and I am Execu tive Vice Presid ent of the Gulf In tra­
coas tal Canal Association, with  principa l offices in Houston—a 62-year-old as­
socia tion of civic and business leade rs concerned with  the economic development of all States bordering on the Gulf of Mexico.
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The development of the  Gulf Int rac oasta l Waterw ay is one of the  most rem ark­
able success sto ries  of al l time. When it  was first authorize d, the  official prediction 
was th at  it would ultimately develop about 5,000,000 tons of commerce a year. 
Last yea r it  transp orted more tha n 78,000,000 tons, and the increase alone from 
the  prev ious yea r of 6,000,000 tons was more th an had been predicted  for  an ent ire 
year.

Over a  long period  of years, the Gulf Int rac oasta l Waterw ay has  been a major  
fac tor  in the  booming ind ust ria l development of the  Sta tes  along the  Gulf 
Coast

As the  public demand has grown for  more and more service, the  barge lines 
serving the g rea t Gulf por ts from Mexico to F lorida have responded with  improve­
ment  in technology. Despi te increasin g costs  of labor and materia l, barge rate s 
have remained at  a level which has proved highly stim ulat ing to ind ust ria l 
growth.

The Int rac oasta l Canal  connects at  four points with  the Mississippi River, and 
the tribu tar ies  of this vast system stre tch  eas twa rd to the  Alleghenies, north to 
the Great Lakes  and Canada, and west to the  head of navigation on the Missouri 
up in the Dakotas.

Much of the  traffic th at  develops on th is extensive system is destined for  cit ies 
on the Gulf, and the  raw  materials and other products of the Gulf find a ready 
ma rke t in thi s enormous 26-State region which encompasses more tha n hal f of 
the  nation.

Our concern with  the obsolete wording of Section 303(b) of the  Interst ate 
Commerce Act is tha t, if the  technological  advance of barge  lines of the past ten 
yea rs is vitia ted,  the  wholesome indust rial  development of the Gulf are a will 
be adversely  affected. Ind ust ry is highly dependent on economical and efficient 
barge  service for the delivery of cargoes from the main stem of the Mississippi 
to Gulf ports , and  for  the  delivery of Gulf products  to the main stem of the 
Mississippi.

We appreciate thi s op portunity to present  these views on th is imp orta nt subject.

STATEMENT OF C. A. POELKER, JR., SECRETARY-TREASURER, 
MERCHANTS EXCHANGE OF ST. LOUIS

Mr. P oelker. My name  is C. A . Poelk er,  Jr .,  secreta ry-tr ea surer of 
the Me rch ant s Ex change  of  St. Lou is, and I hav e sub mi tted a sta te­
ment which is i n t he  hands  o f t he  committee , and I wou ld like  to  h ave  
it  copied  in th e record.

Mr. F riedel. All rig ht .
(Mr. P oe lker’s pre pa red s tat em ent fo llo ws:)

Sta teme nt  of C. A. P oelk er, J r., Secretary-T reasurer, Mer ch an ts  E xchange 
of St. Lou is

Mr. Cha irman, I  appreciate  th is opportunity  to appear today in support of H.R. 
7610 which would modernize Section 303(b) of the Interst ate Commerce Act, the  
so-called dry bulk exemption, so th at  full  advanta ge can be taken of the most 
modern barge technology available .

The members of the Merchants Exchange of St. Louis fully  endorse the  passage 
of this bill. Our Exchange, the first  gra in exchange in the United  State s, is 
vitally  intereste d in water transportatio n, and our members make ful l usage 
of the inland waterways system in moving the  products  of agr iculture in int er­
sta te and foreign commerce.

The rest rict ions c urre ntly  c arri ed in Section 303(b),  Pa rt  II I of the In ters ta te  
Commerce Act can only act to increase the  cost of barge transportatio n. This  
res tric tion would be comparable to a res tric tion th at  required ra il ca rriers  to 
operate two trains, one to car ry Sta te and the othe r to carry  In terst ate traffic. 
The only effect of the r estr iction in the Act is to restr ain  fu ll usage of our inland 
waterway system.

Pa rt  I II  of the In terst ate Commerce Act cover ing w ate r car rie rs,  to gether  w ith  
Section 303(b), became effective in 1940, and many advances have been made in 
the  past twenty-seven years in barge transportatio n. As an example, tows now 
include as many as for ty (40) barges.  This  has  enabled  the  barge  lines to hold 
down the cost of barge movement. The res tric tion s in Section 303(b) can  only
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add to the cost of moving bulk agr icu ltu ral  commodities without  serving any usefu l purpose.
The present wording of Section 303 (b) which prevents  the mixing of regulated  and  non-regulated commodities in a single tow has been made obsolete by the new barge technology. The cour ts have  held  t hat  if  t ran spo rta tion inefficiencies r esu lt from str ict  inte rpreta tion of the let ter  of the law, the remedy is with  Congress. At a time of risin g costs and prices, the  shippers and consumers of thi s country canno t afford arti ficial transp ortation inefficiencies. We th erefore urge this Com­mittee to make possible the most efficient u tiliz ation of transp ortation resources by adopt ing II.R. 7G10. The Departm ent of Agricultu re, in its stateme nt to the Senate  Commerce Committee, accu rate ly sta ted  our  position when it sa id : “We believe the economy and efficiency likely to res ult  from enactment  of this  pro­posed legislation  would be beneficial to agr icu lture producers and shippers.” Thank you.

STATEMENT OF CHARLES H. WULFF, GENERAL TRAFFIC MAN­
AGER, FARMERS UNION GRAIN TERMINAL ASSOCIATION

Mr. W ulff. I am Charles II. Wulff, general traffic manager of the Farmers Union Grain Terminal Association, St. P aul, Minn.
I  do appear as a witness. I would like to submit a statement to be copied into the record in support of the bill.
Mr. Friedel. All right.
(Mr. Wulff’s prepared statement follows:)

Statement of Charles H. Wulff, General Traffic Manager, Farmers Union Grain Terminal Association
Mr. Chairman, my name is Charles H. Wulff. I am General Traffic Manager  of Far mers Union Grain  Term inal Association, a regiona l grain marketing co­operative  with  home offices located at  1667 North Snelling Avenue, St. Paul , Minnesota. My purpose in appearing  before this committee is to express Farmers Union Grain  Terminal’s support of II.R. 7610 and companion bills.GTA owns and  operates a terminal elevator  located on the banks of the Missis­sippi Rive r at  St. Paul, Minnesota, from which we ship grain by barge to many points located on our inlan d waterways . The gra in we ship is th at  produced by our patro n members located in the States of Minnesota, North  Dakota, South Dako ta, and Montana. We have found th at  our origin  terr itory,  because of its geographic location has become one of, if not the  most, expensive  origin te r­rito ries in the coun try so fa r as tran spo rta tion is concerned. GTA also has pa rt inte res t in a rive r elevator located at  St. Louis, Missouri. It  is for this  reason that  we are v ital ly interested in good, dependable, low cost tran spo rtat ion .Barge tran spo rta tion is, as yet, the  lowest  cost tran spo rta tion avai lable  at  St. Pau l today. We ship an ever increasing  amount of our grain by barge even though they  are  only avail able  to us during the summer months. Our increased use of barge transp ortation follows very closely the  reduct ion in barge rates and  we feel th at  we were able to sell, into export channels for instance, more gra in because reduced barge ra tes  made ou r gra in more  competitive.GTA h as watched the tran sition of the barge lines with  gre at interest. They have increased the size of every thing  on the river except  the ir rate per ton. The individual barges  a re all la rg er ; they are  being put together in gre ate r numbers to make larg er tows and  the barge lines are  building tow boats  to match. In thi s respect they are  not unlike  any other mode of tran spo rtat ion  in the tren d to ever  larger  equipment.
Like othe r modes of transp ortation the economics of this trend dictates  th at  maximum util izat ion of this equipm ent must be made or else the  economics and  efficiencies begin to break down. The story  is the same with  rai lroads  and  trucks. I am sure the  committee is awa re of what has happened  to rail  ra tes in some are as of the  country when rai lroads  have used large  equipment and  were able to improve the utili zation of thi s equipment. Rate s have been re­duced  and as a res ult  both the shipping public and the  carriers  are  better off. This  has  been possible because the rail roa ds have been free to take ad­vantage  of technological advances in the ir indu stry . Simi lar cases are  obvious in the truc king and  air line industries.
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The problem in the barge indust ry is th at  in Section 303(B) of the In ters ta te  Commerce Act t here is a  p arenthetic al expression that  defines, or actu ally  limits , exempt bulk commodities  to those being moved as of June 1, 1939. This is fu rth er  rest riced by ano ther definition of the  same vintage th at  make two or more vessels (barges)  being navigated as a un it a single vessel. These two defini­tions  made in 1939, based on 1939 experience and situations, may have been adeq uate  for  a time, but  with  the  changes th at  have and are  tak ing  place such definitions  are  now unreasonablv restr ictive
The problems presented by the present wording of Section 303(b) on the Com­modity list  is that  full  util izat ion is difficult to accomplish unde r the resulting mixing rule. For  instance, each gra in is now considered a separa te commodity. GTA ships, by barge, corn, whea t, soybeans, rye and oats and could very easily  load them in such a manner that  all of them would be contained in a single tow. The present rule  prohibi ts this  and  requ ires  th at  at  leas t two of these  grains be held for ano the r tow. Nothing i s really  accomplished execpt a costly delay for  both GTA and  a barge  line.
The  single vessel concept generates  its delays in the  same manner . Barges are  often held for as long a s a week or more unt il the owning barge line has ano ther  boat available, whereas  the  barge  could have  been moved by ano the r barge  line under some exchange basis except for the present wording of the  Act.
These examples are  not  m eant  to be a ll inclusive but merely indic ative  of the expensive operatin g conditions crea ted by definitions made in 1939.
GTA needs barge service th at  is now cost and efficient. It  is our opinion that  H.R. 7610 and  companion bills, which propose to eliminate  the two ra ther  unique res tric tion s from Section 303(b) of the Act, will do much to permit  barge lines to make use of technological advances that  will perm it them to continue a nd even 

improve the ir service  at  a low cost with  no unrea sonable adverse effect on any segment  of our economy.

STATEMENT OF W. H. JOUBERT, GENERAL TRAFFIC MANAGER, 
BOWATERS SOUTHERN PAPER CORP.

Mr. J oubert. I am W. H. Joubert,  Mr. Chairman. I am general traffic 
manager of the Bowaters Southern  Paper  Corp., of Calhoun, Tenn.

I am listed as a witness. I would like to present a statement and 
then give some testimony.

Mr. Friedel. Thank you very much.
(Mr. Joub ert’s prepared statement follows:)

Statement of W. II. J oubert, General Traffic Manager, Bowaters Southern 
Paper Corporation

I am General  Traffic Manager of Bowaters  Southern Pap er Corporation, Calhoun, Tenn., and  Bowaters  Carol ina Corpora tion, Catawba, S.C. Also, I am 
chairman of the Legis lative  Committee  of the  Southern Pap er Manufactu rers  Traffic Conference.

I have been with Bowaters  fourteen years. Pri or to joining Bowaters, I served as tran spo rta tion economist with the Tennessee Valley Auth ority  fo r seven years, and  ins tructor of economic subjects at Flor ida Sta te College for Women* Uni­vers ity of Flor ida, Unive rsity  of North  Carolina, University  of Tennessee, and Tennessee Wesleyan College.
In 1933 and  1935, respectively, I received bachelor’s and ma ste r’s degrees  from the University of Flor ida,  and  in 1944 a  doctor of philosophy degree from the University  of Nor th Carolina .
My publ ications include a book entit led, Sou ther n F reig ht Rates in Transition, the  transp ortation section of the  1947 Marshall Plan  repor t, and other art icles and  government  report s on transp ortation subjects .
Also, I have served as economic ana lys t with  the  U.S. Dep artm ent  of Com­merce and as advisor on transp ortation ma tte rs for seve ral other government agencies.
In the yea r 1966, Bowaters  Southern Pap er Corporation, which is located at  Calhoun, Tenn. directly on the  wa ter fro nt of the  Hiwassee River, a tri bu tary  of the Tennessee River, shipped the  following net  tons of new.sprint and ground-
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wood paper and  w oodpulp : 377,000 by rail,  80,000 by barge, 52,000 by truck, and 
18,000 by piggyback, or an aggregate total of 527.000 tons of outbound products.

During 1966 we received at  the  mill around 650,000 cords of pulpwood and 
woodchips, 100,000 of which moved inbound by barge. The mill also received 
many tons of other inbound supplies, including abou t 15,000 tons of fuel oil 
by barge delivery.

Our total annual fre igh t bill at  Calhoun  is about $8,000,000, more than $1,- 
000,000 of which is for barging. Bow ater ’s Calhoun plant is the larg est news­
pr int  mill in the U.S., and  one of the la rge st in  the world.

Other  corporate members of the  Southern Pap er Manufactu rers  Traffic Con­
ference with  a vital intere st in barg ing include Champion Papers, Inc., which 
barges a sub stantial tonnage of woodpulp from Pasadena , Tex. to Knoxville, 
Tenn., and of printing paper from Pasadena to Chicago. Also, South land Paper 
Mills, which has ju st  completed a large new sprint plant at  Sheldon, Tex. and 
inten ds to barge extensively.

The Conference also includes  Union Bag-Camp Corporation at  Savannah, 
Ga., which utiliz es wa ter  transportatio n. In sum, the SPMTC includes forty-five 
paper mills produc ing 95 percent  of paper produced in the Southeast and South ­
west, with an annual fre igh t bill of $750 million. These companies voted unani­
mously to sup port  the  restoration  of barge mixing.

Major arguments in favo r of the legislation  now before this subcommittee 
are as fol low s:

1. The court decision upsetting the  tradit ion al practice  of mixing barge tows 
sta tes  that  Congress is the proper source of remedy for any inju stice resu lting 
from the cou rt’s ruling . (See Gulf Canal Lines Vs. U.S., 258 Federal  Supple­
ment  864, U.S. Distr ict  Court, Southern Distr ict  of Texas, October 26, 1966, 
affirmed by U.S. Supreme Court  No. 947, March 20, 1967.) The affirmed decision 
rules th at  “if Congressional hand iwork now produces unwanted resu lts, it  is 
for  Congress, not the Judic iary , to r igh t the  mach inery”.

2. The fac t th at  for  many years barge  lines mixed regu lated  and unregu­
late d fre igh t without  serious objection by any government agency justi fies con­
tinu ance of that  practice. In 1940, Congress adopted nationa l regu lation of 
wa ter  carrie rs including Section 303(b) of the  IC Act, the so-called bulk 
exemption provision. From 1940 until 1967, the  barge lines regu larly  mixed 
bulk exempt and non-exempt  barges in the  same tow. At the  same time, they 
honored the  provision  exempting bulk fre igh t from regula tion.  Both the  barge  
lines and shippe rs fel t the res tric tive provision in 303(b)  did not prevent mix­
ing exempt and  non-exempt barges. It  was only when the U.S. Supreme Court  
rend ered  its March, 1967 decision that  the  barge lines and barge  shippers rea l­
ized th at  this type mixing is illegal. To abandon a prac tice which has  been 
car ried on for more tha n a quart er of a century, a practice in which everyone 
involved, including Bowaters, believed to be legal, would improse a crushing  
loss upon Bowaters and other shippers  of paper products.

3. The present word ing of Section 303 (b),  as recen tly inte rpre ted,  makes  no 
sense to the  paper industry , and if Congress does not change that  section, the  
paper industry will be compelled to abandon for-hire  barging. For  example, the 
section, in effect, res tricts  the Section 303(b)  bulk exemption to a “vessel” carry ­
ing a maximum of thre e different commodities. I t then  defines a “vessel” th us: 
“two or more vessels, while navigate d as a unit, sha ll be considered to be a 
single  vessel”. In othe r words, under the law a tow of 35 barges  is considered to 
be one vessel. A barge is a sep ara te vessel, a nd the law should rega rd it  so.

The only ju st  and  fa ir action is to str ike  the  per tinent  sentence, so th at  a 
single  tow of barges can be made up of barges containin g both bulk exempt and 
non-exempt or regulate d freight. To limit a barge  tow of 35 barges to only t hre e 
bulk  items, as the  court decision would do, is not only illogical, bu t somewhat 
ridicu lous. Under the  court’s ruling , a two of 40 barges  can conta in only three 
bulk-exempt commodities; say, sand, grain, and coal, and therefore cann ot add 
ano ther barge conta ining  ano ther  commodity, not even an additional bulk 
commodity.

4. Inabil ity  to place regu lated  barges with  tows of exempt barges will grea tly 
increase  fre igh t costs on regulate d barge commodities. For  example, regulated  
fre igh t constitutes only ten percent of the  aggregate fre igh t on the Tennessee 
River. The other ninety percent is bulk  exempt, or unregulated. If  bargeloads 
of paper cann ot join  barge tows of bulk freight, we would have to move paper 
from Calhoun  to dest inat ions in tows of one or  two barges. That inefficient oper ­
ation would be so costly that  the barge lines would be compelled to hike our 
fre igh t ra tes  to impossible levels.
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5. If  the  court decision stands, capi tal investments in paper mills, made in 
good fai th, will be destroyed . Many pape r plan ts locate on the wa ter fro nt to 
gain the advanta ges  of navigation . To null ify those advantages by eliminating 
access  to barge tran spo rta tion would almost certainly reduce  the  tremendous 
cap ital  investment in  these fac ilities.

6. Modern navigation  on the Tennessee River and othe r wa terw ays  of the U.S., 
partic ula rly  of regu lated commodities, is in its infancy. The public int ere st de­
mands th at  r iver  commerce m ature to ful l development. Mixing of barges is  essen­
tia l to at ta in  growth to ful l capacity of the  barge movement  of regulate d 
commodities.

7. Shipper, public, and  car rie r supp ort of the barge mixing bills is overwhelm­
ing. The only opposit ion to am endment of  Section 303(b) is the  ra ilro ad industry . 
Every major shipper group which has spoken on the subject i s fo r revision of the 
res tric tions in th at  section.

Apparently  the rai l carrie rs seek to drive  the high-revenue regulated  freight  
from the  inlan d waterways to the  ra il lines. This  is typical of the rai lroad at ­
titu de towards water tran spo rta tion through out  history. With rar e exceptions 
the rai l industry has eternally sought  to destroy water tran spo rta tion in thi s 
country . The fede ral government  has invested billions of dolla rs to develop in­
land navigation.  In addit ion, it has enacted numerous laws aimed to persuade  
the rail roa ds to coord inate  rai l and water  tran spo rta tion, so th at  shippers will 
gain the maximum advanta ges of both modes. Severa l sections of the  Tra ns­
por tation Act of 1940 seek th at  goal.

However, the rail roads have thus fa r successfully evaded sections of the In ter­
sta te Commerce Act calling  for coordination of the various modes of tr ansporta­
tion. For  example, we barge  newsprint and  groundwood paper from Calhoun to 
dry-land points west of the  Mississippi River on joint barge -truck  rates. The 
truck and barge lines long ago estab lished such joint  rates and service.

It is significant tha t, despite  twelve years of negot iation we have not yet been 
able to i>ersuade a  single rai lroad to join  the  barge lines in e stabl ishing a barge- 
rail  rat e to any point west of the  Mississippi or nor th of the  Ohio rivers .

With few exceptions, the rai lroads  r efuse to  see that  efficient coordination  with 
the  waterways would benefit the  rails , that  the ava ilab ility  of navigation  at­
trac ts  in dustry,  which in tur n moves the overwhelming proportion of its  fre igh t 
by rai l, and that  sh ippers and the public in genera l must have greate r t ranspo rta ­
tion capacity via all modes of transp ort ation  to meet the  growing needs of the 
•economy.

The rail road att ack upon the proposed amendment is short-s ighted , because it 
reflects the rai lroads ’ unreasonable  hos tility to vir tua lly  all domestic naviga­
tion except th at  which specifically benefits the  railroads. In this instance, that  
hos tility is par ticula rly  unfortu nate , because to leave Section 303(b) unchanged 
would do severe economic damage to the  south ern pape r industry,  which pro­
vides the  south ern rail roa ds more net  revenues tha n any othe r industry in the  
South.

I urge the honorab le members of this subcommit tee to adopt the  proposed 
amendment to Section 303(b) of the In ters ta te  Commerce Act.

STATEMENT OF WALTER G. BASKERVILLE, SR., PRESIDENT, UPPER 
MIS SISS IPPI  TOWING CORP., PRESENTED BY JOHN FLYNN

Mr. F ly nn . Mr. Cha irm an , I  am Jo hn  F ly nn . I  am he re  to  t es ti fy  
fo r Mr. Bas ke rv ill e of  th e U pper Miss iss ippi  To wing Corp,  in  M in ­
neap oli s. H e was un ab le  to  be he re  so I will  su bm it his st at em en t fo r 
th e r ec ord in s upport  of t he  leg is la tio n.

Mr. F ried el. We wi ll subm it qu es tio ns  to  you  an d you can answ er  
them  fo r th e r ecord.

Mr. F ly nn . Yes.
(M r. Bas ke rv ill e’s pr ep ar ed  st atem en t fo llow s:)

Statement of Walter G. Baskerville, Sr., President, Upper Mis si ss ip pi  
Towing Corp.

Mr. Chai rman  and members of this Subcommittee, my name is Walt er G. 
Baskerville , Sr. I am Pres iden t of the Upi»er Mississippi Towing Corporation of



74 W ATE R CA RR IER M IX IN G  RU LE  EXEM PT IO N

Minneapolis, Minnesota. Our company has  been in business since 1937 and we 
operate barges on the entire  inlan d water way  system.

I am appe aring today, Mr. Chairman, to indic ate my wholehearted  support for  
the  legislation pending before this Subcommittee to bring up to date  Section 
303(b) of the  In ter sta te Commerce Act.

I shal l not repeat  the able testimony which has already been presen ted at  this 
hearing  as to the growth of the inlan d water carrier indu stry  and the tech­
nological advances that  have been made which perm it tows to handle  larger  ton ­
nage at  reduced costs.

Suffice it to say th at  as a result  of the  advances that  have been made in the 
wa ter  carrier industry in terms of larger  and more efficient equipment,  and due 
to the  development  of our nat ion’s inlan d waterway system, benefits have not 
only accrued to  shippers bu t to consumers in our na tion  as a whole.

The fund ame ntal  issue before the Subcommittee is how to make the  most 
advantageous  use of our nat ion’s gre at waterway resources  so a s to provide the 
best possible service  at  the lowest possible cost.

As a result  of the Supreme Court’s decision ear lier  this year upholding the 
In ter sta te Commerce Commission’s previous ruling to proh ibit  the shipment of 
regu lated  and  non-regulated commodities in the  same tow, the efficiency of the 
inland water  car rie r industry  is th reatened.

There  can be no doubt that  the wa ter  c arrie r indu stry  has  played a major role 
in keeping tran spo rta tion costs down. Unless remedial action is promptly taken 
by the Congress, the water  car rie r indust ry’s abil ity to provide low cost tra ns ­
portation will be hampered, and the  effects will be felt  direc tly and indirectly  
throughou t the enti re country.

In conclusion, I wan t to tha nk  thi s Subcommittee for perm ittin g me the  op­
por tunity to make my views known on this imp ortant  m atte r, and I respec tfully  
urge that  prompt and favorable action be tak en on thi s pending legislation so 
as to (1) perm it the  mixing of regulate d and bulk commodities in a single tow, 
(2) eliminate  the Jun e 1, 1939 “Custom of the Tra de” clause which acts as an 
artif icia l limi tation on shipments of bulk commodities, and (3) delete that  
sentence in Section 303(b)  which tre ats two or more vessels in a single tow as 
being a single vessel.

(The following let ter was subsequently submitted:)
Upper Miss issippi Towing Corp., 
Minneapolis, Minn., October 10,1967.

Hon. Samuel N. Friedel,
Chairman, Subcommit tee on Transpor tation and Aeronautics, Committee on I n­

ters tate  and Fore ign Commerce, House  o f Representatives, Washington, D.C. 
Dear Mr. Chairman : At the October 4 hearing  conducted by the  House

Subcommittee on Transportat ion  and Aeronautics  we were asked to submit to the 
Subcommittee a let ter  reconciling the  opposition of our company in 19G1 to H.R. 
9046 and our testimony at  the present hea ring  in favo r of H.R. 7610 and 
companion bills.

The reason for our supporting  H.R. 7610 is that  the ear lier legisla tion did not 
conta in the following prov isions:

(1) Elimination of  the Jun e 1,1939 “Custom of the Trade ” clause which acts  as 
an a rtific ial l imit  on shipments of bulk  commodities, and

(2) Deletion of the sentence in Section 303(b) which tre at s two or more 
vessels in a single tow as being a single vessel.

If  these  two addi tions  were not in the presen t bill we would be opposed to 
the  bill as we were in 1961.

Yours very truly ,
W. B. Baskerville, Sr.,

President.
Mr. Vescelius. Mr. Chairman,  my name is Clinton H. Vescelius and 

I represent  the Manufac turing  Chemists’ Association, Inc.
I w’ould like to ask a question.
Do you intend to hold fu rther hearings on this ?
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Mr. F riedel. Next Tuesday and probably next Wednesday.
Mr. Vesgeuus. The reason I ask, we have a prepared statement, but 

to be helpful to the committee, representing a shipper  group, we might  
be in a position to shed some ligh t on the chemical shippers’ views on 
this and then answer questions if it is all righ t with you. We will be 
back.

Mr. Friedel. Next Tuesday we will meet at 10 o’clock.

STATEM ENT OE JE RR Y ROSS, GENERAL TR AF FIC  MANAGER , 
CONSOLIDATED ALU MIN UM CORP.

Mr. Ross. Mr. Chairman, I am Jerry Ross. I am general traffic man­
ager of the Consolidated Aluminum Corp., Jackson, Tenn.

I have a prepared statement I would like to submit to the committee.
Mr. Friedel. All right.
(Mr. Ross’ p repared statement follows:)

Sta teme nt  of J ebby R oss, Gene bal  T baffic Manage s, Consolidated  
Alu m in um  Cobp.

My name is Je rry Ross. I am General Traffic Manager of Consolidated Alumi­
num Corporation located at  1100 Richmond Stree t, Jackson, Tennessee.

I am appe aring here today in supp ort of House Bills which were introduced to 
allow a continued efficient and economical utili zation of our inland wate rway 
system for the transp ortation of p roducts . In orde r to do this  it is essential  that  
Section 303(b) of the In ters ta te  Commerce Act be amended  dur ing this Session 
of Congress. Withou t th is amendment , the  barge ca rriers  would lose the advantage 
of the modern technological development in their  indu stry  and likewise  industry 
which has  located on our  inlan d waterway system would lose accordingly.

Naturally,  it  is always the taxpayin g consumer who real ly is the loser  when 
ant iquated laws, rule s or regu lations of any Governmental Agency stand in the  
way of progressive economic development  in any are a of ou r expanding economy. 
Section 303(b)  in its  present form will dimin ish the  abil ity of industry to con­
tinue  to expand into the remote are as of our  waterw ay system and place undue 
hard ship s upon those industr ies which have alre ady  located in these areas due to 
economical w ater t ranspo rtat ion . There fore, I urge your  prompt execution of this  
ma tte r at  your ear liest convenience.

(The following lette r was subsequently submitted :)
Consolidated Aluminum Corp.,

Jackson, Tenn., October 6, 1967.
Hon. Samuel N. F biedel,
Chairman, House Subcommittee on Transportation and Aeronautics,
House of Representatives, Washington, D.C.

My Deab Mb. Friedel: I was in Washington October 3-4, 1967, to app ear  be­
fore your  Subcommittee in support of HR 7610 and companion hills. Since time 
did not perm it witnesses present to appear before your committee  except to 
present the ir wr itte n stat eme nts and the fac t that  I may be unable to be present 
during the next  scheduled hear ing October 10-11, 1967, I would like to tak e this 
opportuni ty to more thoroughly inform you of our  position in thi s matter .

We are a producer of prim ary aluminum, 140,000 short tons per year , with 
faci lities  located on the  Tennessee Rive r near New Johnsonville, Tennessee , 
and depend prim arily on barge ca rriers  f or the transp ortation of our raw mate­
rials,  280,000 short tons of alumina and 100,000 sho rt tons  of carbon electrodes  
and rela ted products per year; whereas at  this time in 1963, the total quantity  
of these  raw materials was 50,000 short tons. We also plan to star t cons truct ion 
of faci lities  in Lake Charles , Louis iana, ear ly 1968, to produce calcined coke, 
200,000 short tons per year ; carbon electrodes, 123.000 short tons per  yea r and 
prim ary aluminum, 35,000 sho rt tons per  year.  This  operation  will  req uire raw  
material s, 240,000 short tons petroleum coke per yea r plus rela ted products  and 
70,000 shor t tons of a lumina per year. There fore, you can und ers tand and  appre-
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ciate our concern for  the  inju ry th at  migh t be inflicted upon us without the 
passage of this  legisla tion during this Session of Congress.

In a ma tte r of this  magni tude, I do not believe the equality of exemptions or 
regulations of bulk commodities barge versus rai l can afford to be an issue but 
should be considered individually on the ir own mer its without jeopardizing the economy of industry and government  derived from low cost water  transpo rta ­
tion. If barge cost had to be increased for  lack of proper legisla tion during this  
Session of Congress, it would cost industry utiliz ing our costly waterway sys­
tem many millions  of dollars in profits and likewise deprive  our  government 
of taxes that  otherwise would be collected. This to me is a ma tter of serious  concern because if the  barge carriers  are  placed in the position of having to 
operate small tows, it does not help anyone but will cost all concerned.

Regardless of the  outcome of these hearin gs, it is not going to change the economic competitive  posit ion of the  r ailr oad s because they are  a lread y handl ing 
bulk commodities as well as general commodities in mixed tra ins  and uni t tra ins  
so what other flexibi lity could they obta in? They are allowed to publish rates 
to wha teve r degree they desire  based on the ir cost of opera tion and there is no rela tionship  between their  bulk and general commodity rat es or their  u nit  tra in 
rates . As an example: they tra nspo rt most of the  nat ion’s alumina as well as the primary meta l whereas I doubt that  the barge car rie rs handle even five 
percent (5% ), and I feel quite  sure that  the same will apply with  most of our 
large nat ional industry . I am not try ing  to indicate  what the regu lations should be because  I feel quite  sure  th at  our distinguished Congressmen are  very capa­
ble of determin ing thi s in due course with out  impairing the present sta tus  of operation s which, appa rent ly, has  not tended  to deter the growth with in any 
mode of o ur transp ortation system to the detriment  of our nation.

The other side of the  coin is th at  we have invested many millions of dollars 
in our inlan d waterway system in orde r to promote indust ria l expansion into some of our  more remote and low economy are as based upon low cost water  
transp ortation and are  continuing to do so in expanding our waterways . There­
fore. I do not believe that  we could afford to let a quirk of an antiqua ted  law 
prevail that  would tend to cause  question as to the wisdom of these many projects .

It  appears  to me from several year s of experience in dealing with all modes 
of t ran spo rta tion that  there is considerable room fo r a more cooperative spi rit to coord inate  their  efforts to combine the  advanta ges  of each in orde r to  promote 
a more sound and economical nationa l transp ortation system. If  the ir time and 
resources were concentra ted to this end, I feel sure that  priv ate transportatio n 
would never  have become w hat  it  is today. I appreci ate the Senate Repo rt con­
cerning this ma tte r because they  made it  clea r that  they were not willing to get caug ht in th e middle of a controversy at a time when action is more important 
than words. If  only the two modes were involved and time  permitted, maybe it  could be resolved simulta neo usly; but  at  a time like the present . I feel that  our 
distinguished Congressmen deserve more respect and consideration  than  to be burdened w ith such a  broad problem.

As f ar  as equality is concerned, a man is only equal to the  degree that  he is 
willing  to face the challenge of life, and the same. I believe, is true with busi­
ness. How could any two modes of tran spo rta tion be completely equal when they 
differ in so many respec ts; or if eith er had  been completely sufficient, I  doubt if 
the othe r would have come into existence. Therefore. I feel th at  both are dealing in the are as which they  are  best equipped to handle, and they certainly have  t he  same opportunity to obtain supp ort for prope rly prepared  legislation if there are  any injustices prevelent.

We are  a very small company as compared to the aluminum industry and 
have developed our faci litie s in accordance with  our needs for  tran spo rta tion 
based upon complete collaboration with  the rail  and barge industry  to establ ish 
the ir abil ities to serve our  needs efficiently and economically. If  we were p laced in the position at  thi s late  date of having to absorb additional cost for the tra ns ­
por tati on of ou r raw materials,  i t could  prove to be very d etrimen tal to our  fu tur e 
expansion plans in these  areas . It  might be pointed out that  where we presen tly 
use rai l tran spo rta tion considerably  for the tran spo rta tion of our manufac tured 
produc ts; had  it  not  been for  the  low cost wa ter  transportatio n of our raw ma­
terials,  we might have been located in other are as with  a need for rai l tra ns ­port ation much less than  what it is today. I know of no reason nor have I ever 
been advised of any reason by any rai lroad that  would prohibit them from 
serving any pa rt  or all of our transp ortation  needs except that  if they reduced
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a rat e below the establ ished level of rat es  for a given commodity for us they 
might be requested to reduce the  rates accordingly for the ir inland receivers or 
shippers. There are  many water compelled rai l rates published which are  lower 
than inlan d rates of comparable distance for  the same commodities  the  same as 
there are  depressed rates by motor carr ier s between various a reas , so really  there  
is no equa lity in this method of ra te  making. The extent of varia nce 
in rat es between various commodities of the  same cha rac teri stic s tends to be 
unequal so real ly we in indu stry  are  hopefully  looking forward to our  Tra ns­
portation Department through Congress  to organize a more cooperat ive at ­
mosphere in a ll a rea s of transp ortation th at  will enable more progressive methods 
than what we have today without all the  cont roversial  issues being involved.

If it would be permissible,  I respectful ly request that  you submit a copy of 
my let ter  for the  record. Your esteemed hand ling of this  ma tter to a favorable 
conclusion wil l be greatly  appreciated.

Very t ruly yours, J erry Ross,
General Traffic Manager.

STATEMENT OF N. L. CARUTHERS, VICE PRESIDENT, CHOTIN 
TRANSPORTATION, INC.

Mr. Caruthers. Mr. Chairman, I  am N. L. Caruthers from Chotin 
Transportat ion, Inc., of New Orleans. I am here in support of this bill.

We concur wholeheartedly in what the American Waterways Op­
erators, Inc., have to say. I particularly  tried  to emphasize the fact 
there is a complete unanimity of opinion on this question.

One thing I have not heard mentioned here today is the  incidental 
towage in which we are vitally interested. We tow for  each other. This 
vitally affects the operation of the small operator.

Mr. Friedel. Are they having difficulty ?
Mr. Caruthers. They have no barges of their  own. I  do not happen 

to fall in tha t category, but I have a prepared statement I  will submit.
Mr. Friedel. All right.
(Mr. Caruthers’ prepared statement follows:)

Statement of N. L. Caruthers , Vice President, Chotin Transportation, Inc.

My name is N. L. Caruthers. I am Vice Preside nt of Chotion Tran sportat ion, 
Inc. of New Orleans , Louisiana,  which company is a non-eert ificated ca rri er  of 
liquid and dry bulk cargo via barge on the Mississippi-Ohio Rive r System, the 
Gulf  Int rac oasta l Waterwa y and the Gulf of Mexico.

It  is not my intention in appe aring here today to burden the record with  
repetit ious testim ony but  ra ther  to attem pt to emphasize the fact th at  all seg­
ments of the Inl and  Waterw ay Ind ustry  are  united in supp ort of the legis la­
tion which would modernize the phr asing of the ant iquated  1940 I.C.C. Act 
with respect to the dry bulk extension provided  for in Section 303 (b).  This  u nity  
came abou t a fte r lengthy debate  and careful deliberation on the pa rt  of  a ll types 
of operato rs.

Our company is a member of the  American Waterw ays  Operators,  Inc. and 
we subscribe to the ir stat eme nt in full  support of the bills you are not con­
sidering. This  association along with  othe rs will or alre ady  have  discussed  the 
technological innovation on the  inlan d waterways as well as the  legal histo ry 
of the bulk exempt section.

In the  final analysis, the  inte rpreta tions of the meaning of Section 303(b) by 
the  I.C.C. and affirmed by the Courts have  given rise  to serious problems within 
our industry.

The final decision as to the  appl ication of Section 303(b) dra stically  limits 
the  abil ity of the water  carrier to put  to full use the  means  alre ady  available 
to us in providing  maximum efficiency.

Section 303(f) (2) of the Act provides for  “incidental towage” whereby towing  
is performed by one ca rri er  fo r another,  and  there has been an impressive  
growth of this  type of business through  the years . Some of  t he  sma ller  c ar rie rs
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are  engaged almost solely in this  type of trade. Our company hires a con­siderable amount of towing from other wa ter  c arr iers and we perform a sizable amount of towing f or others.
The inte rpreta tion of the Act as it applies to exist ing legisla tion means  that  if an exempt car rie r such as ours has cargo in one tow consist ing of wheat, corn and soybeans (different species of gra in have been ruled  as constitu ting sepa rate  commodities) we cann ot add to  this tow another  species of gra in nor any fourth bulk commodity such as coal. We are  completely denied the right  to perform incidental towing of a non-bulk commodity for  a regulate d carrie r even though the  lawfully  prescribed  tar iff ra te  would be protected und er the regulated carrier’s bill of lading  covering the movement. These artif icia l bar riers to efficient operations are w ithout logic.
The passage of the bills under consideratio n would simply update and modernize the outmoded and res tric tive provision of the 27 ye ar old act and we respectfully  urge  your Subcommittee to give prompt and favorable  consideration  to the en actm ent of th e proposed legislation.
This legislation  is of grave importance to o ur industry and I hope you will not conclude from the  brevity of th is sta tement th at  we consider it otherwise. I have simply a ttem pted  to avoid useless repeti tion.

STATEMENT OF JOHN J. CASTELLANO, GENERAL FREIGHT TRAFFIC 
MANAGER, ILLINOIS GRAIN CORP.

Mr. Castellano . Mr. Cha irm an , I  am Jo hn  C as te lla no  and  I  a pp ea r 
in  su ppor t o f th e b ill  an d su bm it my  s ta temen t.

Mr. F ried el. A ll ri gh t.
(M r. C as te lla no ’s pr ep ar ed  st at em en t f ol lo w s:)

Statement of J ohn J. Castellano, General Freight Traffic Manager, Illinois Grain Corp.
Mr. Chairman. I am John J. Castellano, General  Fre ight Traffic Manager of the Illinois Grain Corporation. I am appearing in support of H.R. 7610 and its identical companion bills.
The Illinois Grain Corpora tion is a regiona l or federated  cooperative  serving a membership of some 260 cooperative coun try eleva tors througho ut Illinois. We also operate seven elevato rs on the Illinois River, one on the  Tennessee River, one a t Tampa, Florida, and have  a controlling i nteres t in a terminal at  St. Louis, Missouri. With investm ents such as these on the inland wate rways, we cannot afford to absorb a cur tailment of service at  an increase in cost. Since there  have been considerable inves tments made on the inland wate rway s because of its  economic costs for transp ortation and these lower costs are  the result  of the ca rri ers’ abil ity to move larg e tows unre stric ted, we feel th is legislation is necessary.
It  is necessary for  the  continued success not only of the barge lines but  of the people who are  dependent upon the inheren t advantage of water tra nspo rta ­tion ’s lower costs. If  this  bill is not passed we will experience, in addition  to fre igh t increases, extended equipment delays. It is in the intere st of the general public th at  we maintain  the economic and fluid movement that  larger  tow-boats have  enabled  us to enjoy. The grain indust ry can ill afford increased costs with less service, since it would only res ult  in lower  prices for the  producers. As a company which uses in excess of 1,000 barges a year, our inte res t in passage of this  bi ll becomes quite  obvious.

STATEMENT OF MICHAEL CASSADY, EXECUTIVE VICE PRESIDENT, 
MIS SISS IPPI  VALLEY ASSOCIATION

Mr. Cassady. I  am Mike  Ca ssad y,  executi ve  vice pr es id en t of the 
M iss iss ippi  Val ley As socia tio n, St . Lo uis, Mo., I am on th e wi tness l is t 
an d I  do ha ve  a pre pa re d st atem en t I wo uld  like to includ e in  the rec ord.

Mr. F ried el. Al l ri gh t.  T han k yo u v ery much.
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(Mr. Cassady’s prepared statement fol lows:)

Statement of E. Michael Cassady, Executive Vice President, Miss iss ipp i 
Valley Association

Mr. Chairman , my name is E. Michael Cassady. I am Execut ive Vice Pres ident 
of the Mississippi Valley Association and office in St. Louis, Missouri. I appear here in support of HR 7610 and re lated Bills.

The Mississippi Valley Association is the Nat ion’s la rgest wa ter  resource devel­
opment organization . It  is a voluntary , regional association of commerce, indus­
try  and agr icul ture , and, since 1919, has  fostered the bet ter and wiser use of the 
na tural resources and  productiv ity in the 23-state  watershed of the  Mississippi River and  its  tribu tar ies  and in  contiguous waterways.

All of us, I am sure, recognize that  conditions which existed in any field of 
transp ortation in  1939 or 1940 do no t pertain  today, and in no field of tra nspo rta ­
tion are  improvements  in design, technological advances and gre ate r efficiencies more app are nt than in the towing indust ry on our inlan d wate rways. At the time the  res tric tion s were imposed by Section 303(b) of the  In ters ta te  Com­
merce Act, w aterway  transp ort  by barge  was conducted in relat ively  small tows, 
generally  box barges , being pushed by towboats of 1500 horsepower or less. Today those tows are  completely outmoded as are  the  propulsion vessels. With  propul­sion u nit s r anging up to 9000 horsepower pushing tows of 40 or more  barges  which 
may aggregate more tha n 40,000 tons  of cargo, it  is appar ent  th at  the r estr ictions  imposed by Section 303(b)  of the In terst ate Commerce Act are  archaic  and work to the disadvantag e of vir tua lly  all shippers utiliz ing inlan d waterway transport.

The reten tion of 303(b) as a Section of the In ter sta te Commerce Act might have  l ittl e effect on the very largest shippers since they could, by v irtue of the ir 
financial resources , construct and operate the ir own inland waterway transp ort  
if they so desired. We know that  many have alre ady  been forced to do so. How­ever, the  small shippers, with out  the financ ial resources which might  perm it a 
costly inves tmen t in expensive  barges and towing equipment, would be at  a definite disadvan tage  in availing  them selves of the most effiecient and economical 
tran sport. For  example, a small shipper who only moves one barge per month of 
his products or raw  m aterial  could not move th is barge  in a tow already  ca rrying 
thre e exempt commodities. His prod uct or raw  m aterial  might  re st in a barge for 
some time before it  could be moved to dest inat ion by water. The alte rna tive 
would be to move th e commodity by overland tra nspo rt at rat es fa r in excess of 
those by wa ter. The benefits accruing to the smal l shippers with the enactment of thi s legislation are pl ainly appar ent  and obviously necessary.

This summer, the Mari time Subsidy Board of th e Marit ime Adm inist ration has 
authorized American flag line steamship  companies to request bids on new barge- 
car rying type ships, and invi tations are  new out to shipbuilders to bid on the cons truct ion of these  barge-carrying deep wa ter  vessels with the ir att endant 
barges.

An example of how the modernization of Section 303(b) of the  In terst ate 
Commerce Act is  needed and would be beneficial is the autho rized  barge-carrying 
type ships of Lykes Bros. Steam ship Company, Inc. called “Seabees”. Each of their  ships will car ry 38 loaded barges  on Lykes Bros. Essential  Foreign Trade 
Route  21 Service, Gulf to United Kingdom and Cont inental Europe. In all, Lykes 
will build  266 barges to service the  thre e ships authorized to them. It  is ant ici ­
pated th at  these Lykes barges  will be acc umulated  from and dist ribu ted  to many interior port s on the  Ohio, Illinois, Missouri and Arkansas Rivers, and othe r 
tribu tar ies  of the Mississippi River. The same application applies to  the “Lighter 
Aboard Ship” princ ipal which has  been authorized to be bui lt by Pru dential 
Lines, Inc. and Pacific Fa r East Lines, Inc. for  opera tion in the U.S. Atlan tic- 
Mediterranean Tra de and the Trans-Pacific  Trade, respectively. With  the mu lti­
plic ity o f cargoes antic ipat ed to be moved in these ba rges over the interior wa ter ­
ways o f the country  and then by ship to foreig n destinatio ns, and in the reve rse 
movement, it would indeed be shor tsigh ted to limi t the  number of commodities 
th at  could be moved in one tow whe ther  they be exempt commodities  or other .

Policies of the Mississippi Valley Association are  reviewed and adopted at  an 
ann ual  mee ting each February  a ttended  by more than 2,000 delegates. The policy 
stat ement  on Section 303(b) of the In ter sta te Commerce Act was developed 
by the Associa tion’s Traffic Advisory Committee, approved by its  Resolutions 
Committee and then  adopted by the  membership  as a whole. I might add t ha t this
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policy s tatemen t was approved a t all levels of conside ration  withou t a  dissen ting 
vote. It  s ta te s:

INT ERSTA TE COMMERCE ACT AM ENDMENT TO SECTION 3 0 3 (b )

“The Association supp ort proposed delet ions in Section 303(b) of the In ­
ter sta te Commerce Act to remove the par enthet ical  language  applying to the 
custom of the trade  as of Jun e 1, 1939 and str iking the  sentence reading: ‘For 
the purposes  of thi s subsection two or more vessels while navigated as a uni t 
shall  be considered  to be a single vessel.’

“These changes are  requi red to promote and extend the economies and benefits 
of technological improvements in the inland water transportatio n industry.”

I am tak ing  the  liberty of att ach ing  to this stateme nt the membership roster 
of the Traffic Advisory Committee of the Mississippi  Valley Association. It  may 
be seen from this ros ter that  many of the large indu stries of the United  States 
are  represente d as well as a number of the smal ler companies. Additionally, 
represe ntat ives  of common carri er  barge line companies, con trac t carr iers , and 
private ca rriers  are  represented . This  is tru ly a represen tative group that  pos­
sesses the knowledge and background to properly advise us in tran spo rta tion 
mat ters .

We respectfu lly urge your favorable consideratio n and  approval  of this legis­
latio n and recommend its  enactment  at  the e arli est possible time.

M IS SIS SIP PI VALLEY ASSO CIATION, TRA FFIC  ADVISORY COMMITTEE, FEBRUARY 19 67

Co-C hairm en: A. C. Cocke, Marit ime Consultant , New Orleans, La., and Gerald
Franzen,  Chicago Assn, of Commerce and  Industry, Chicago, Illinois . 

Se creta ry : Robert L. Shortle, Vice P resid ent, Mississippi Valley Association.
V. J.  Angell, Mississippi Valley B arge  Line, St. Louis, Missouri.
S. I’. Baker,  Oklahoma City Chamber of Commerce, Oklahoma City, Oklahoma. 
Wa lter Baskerville,  Upper Mississippi Towing Company, Minneapolis, Min­

nesota.
J. Clarke  Berry , Canal  Barge Company, Inc., New Orleans, Louisiana.
George Bicknell, Farmers Union Coop. Market ing, Kansas City, Missouri. 
Donald Bidgood, Continental  Grain  Company, St. Louis, Missouri.
George Blohm, Cities Service Oil Company, New York, New York.
Iver Brecht, Grain  Processing  Corp., Muscatine, Iowa.
Jesse Brent, Brent Towing Company, Inc., Greenville, Mississippi.
Cletus A. Broecker, Ayrshire Collier ies Corp., Indianapolis , Indiana.
Richard  J. Brown, J r.,  Missouri Valley Steel, Inc., Leavenworth, Kansas.
Bar tley  J. Burke, Monsanto Company, El Dorado, Arkansas .
Braxton  B. Carr , American Waterw ays Opera tors, Inc., Washington, D.C. 
Ar thu r C. Collins, Jr. , Sioux City & New Orleans Barge  Lines, Kansas City, 

Missouri.
Jam es Collins, In ternat ion al Sal t Company, Chicago, Illinois.
E. J . Davis, C ate rpil lar Tra ctor Company, Peoria. Il linois.
H. W. Dent, Shell Oil Company, New York, New York.
W. J. Edmonds, Granite City Steel Company, Granite  City, Illinois.
W. N. Finch. Memphis Freight Bureau, Memphis, Tennessee.
E. Scott Finken, The Vendo Company, Kansas City, Missouri.
J. L. Gilbert, Board  of Commissioners, New Orleans, Louisiana.
Saul Greenstein, Inland Molasses Company, Dubuque, Iowa.
T. M. Hogg, Greate r Baton Rouge P or t Commission, Po rt Allen, Louisiana.
M. E. Iten, Monsanto Company. St. Louis, Missouri.
William J . Hull. Water Resources Associated, Washington, D.C.
Sam L. Jackson, American Oil Company, Chicago, Illinois.
Gordon Jones, Alter  Company, Davenport, Iowa.
E. Sam Jones, Peabody Coal Company, St. Louis, Missouri.
Elmer E. Kohlwes, S tandard Milling Company, Kansas City, Missouri.
Rodney LaMothe, Mid-West Term inal Warehouse  Co., Kansas City, Missouri. 
Gary  W. McKinney, C-G-F Grain  Company, Atchison, Kansas.
Wiliiam McNeal, Oil Tran sport Company, Inc., New Orleans, Louisiana .
J. O. Madget t, Mid-West Terminal Warehouse  Co., Kansas City, Missouri. 
Wayne C. Mann. North  American Car Corporation, Chicago, Ilinois.
Ben W. Martin , Bulk Terminals Corporation, Chicago, Illinois.
F. A. Mechling, A. L. Mechling Barge Line, Inc., Jo liet, Illinois.
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Raymond W. Meckfessel, Laclede Steel Company, St. Louis, Missouri.
M E. Midgley, Nilo Barge Lines, Inc., St. Louis, Missouri.
Ross E. Mortimer, The Great  Lakes Towing Company, Cleveland, Ohio.
William K. Nestor, Arrow Tra nsportatio n Company, Sheffield, Alabama.
Paul Newsome, Consol idated Blenders, Inc., Fremont. Nebraska .
1*. Pella, Marquette  Cement Mfg. Company, Chicago. Ill inois.
Leonard Peterson, Nor thern States Power  Company, Minneapolis, Minnesota. 
Frank Rankin, Gold Proof Elevato r Company, Louisvi lle, Kentucky.
T. E. Richa rds, John  Deere Dubuque Works, Dubuque, Iowa.
Cliff R. Rickel, Armco Steel Corporation, K ansas City, Missouri.
Louis A. Schwartz, New Orleans Traffic & Tran sp. Bureau, New Orleans, 

Louisiana.
D. T. Sheehy, Ohio River Company, C incinnati, Ohio.
Dar rell  II. Smith, Jr. , Intern ational Sal t Company, Clark  Summit, Pennsylvan ia. 
Robert Strange, Consolidated Coal Company, Pitt sburgh, Pennsylvan ia.
W. C. Theis, Simonds-Shields-Theis Grain  Company, Kansas City, Missouri. 
Donald Tidmore, Tulsa Chamber of Commerce, Tulsa , Oklahoma.
Fred Tinker , Big Soo Terminal, Sioux City, Iowa.
A. H. Vail, A. L. Mechling Barge Line, Inc., Chicago, Illinois.
C. H. Wager, Shell Oil Company, New York, New York.
Rolland Wages, Northern  Na tural Gas Company, Omaha, Nebraska.
Jam es T. Wakley, Ohio Rive r Sand & Gravel Company, Parkersburg, West 

Virginia .
Hugo Waninger, Anheuser-Busch, Inc., St. Louis,  Missouri.
E. J. Weigel, Nebraska-Consolidated Mills, Omaha, Nebraska.
David A. Wrigh t, Nat iona l Marine Service, St. Louis, Missouri.

Mr. Friedel. The meeting will stand in recess until Tuesday at 10 
a.m., and at  tha t time we will have the ICC before the committee.

(Off the record.)
Mr. Mechling. Mr. Chairman, I am going to be about 5,000 or 6,000 

miles away on Tuesday.
You said you had  two questions to propose to me. Is there any way 

we could handle th at by letter?
Mr. Friedel. It  will be in writing and you can analyze it a little 

better and then answer.
Thank you very much, sir.
Mr. Watson. Might I  say further, in responding to the specific ques­

tions propounded to these gentlemen, i f you could help us out  in this 
crucial issue and get really to the heart of the m atter—I think  all of 
you can easily see what the problem is so fa r as a number of us on the 
committee are concerned. I  hope you can shed a little  l ight  on it and 
help get us over the hump.

Mr. Mechling. We will try  to.
Mr. F riedel. I want to say, Mr. Mechling, I  think while we had the 

Harris  bill before us you were bitter ly opposed to it. T hat  is one of the 
questions we want to ask you—what made you change your mind and 
why are you for the bill now ? We will have tha t in writing.

Mr. S chwartz. Mr. Chairman, I have been sitting here listening to 
some of the questions of the Congressmen this morning and the re­
sponses by the bargeline operators. I think  the committee and the full 
committee in their  deliberations must give some consideration to the 
public inte rest in this matter in addition to this intermode and intra-  
mode competition. You have a broader aspect in here than  just whether 
all of the commodities should be deregulated or should be regulated.

Mr. F riedel. You can rest assured the committee will go into i t very 
thoroughly.

Mr. Schwartz. I  hope so, because we went through this, Mr. Con­
gressman, in connection with the Harris  bill, and I thin k this com-
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mittee  is fu lly  co gnizant of wh at all  of the co ntrib uti ng  in terest s were 
th at  developed in  connectio n wi th th at .

As fa r as any posit ion  down at  New Or lea ns is conce rned,  I  th ink,  
an d it  is expressed in my sta tem ent, th at  be fore thi s committ ee at  th is 
tim e is th e quest ion of am end ing  th is  bil l to tak e ca re o f an  emergency. 
Lat er  on the  broad aspects of  w ha t shou ld be invo lved  or  w hat should 
no t be con side red will  come.

Mr.  F riedel. A s was brou gh t ou t tod ay, they  wa nt th is bil l fo r an 
emergency, bu t they  sti ll wan t to  reserve th ei r ri ght to oppose any  
othe r com pet ition . I t  wou ld no t be fa ir  to  all  th e fac tors unless we 
conside r th is as one prob lem. I  th in k we can pro bab ly do th is in the  
session  before J an uar y 1.

Mr.  Schwartz. Tha nk  you.
Mr.  F riedel. Th e meet ing  stan ds  adjourne d.
(Wher eup on, at  11 :50 a.m., the subcommitt ee ad jou rne d, to  recon­

vene a t 10 a.m., Tu esd ay,  Octobe r 10,1967.)
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TUESD AY , OC TO BE R 10, 19 67

H ouse of R epresentatives,
Subcommittee on Transportation and Aeronautics,

Committee on I nterstate and F oreign Commerce,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2123, 
Rayburn  House Office Building, Hon. Samuel N. Fr iedel (chairman 
of the subcommittee) presiding.

Mr. F riedel. The meeting will now come to order.
This is a continuation of the hear ings that we had last week on II .R. 

7610 and other similar bills.
The first witness this morning will be the Honorable Lee Hamilton, 

sponsor of one of  the bills under consideration. Please proceed as you 
see fit, Mr. Hamilton.

STATEMENT OP HON. LEE H. HAMILTON, A REPRESEN TATIVE IN 
CONGRESS PROM THE STATE OP INDIANA

Mr. H amilton. Mr. Chairman, I appreciate the opportunity to 
appear in support of H.R. 12452 and 11 other identical bills intro­
duced by my colleagues which would modernize section 303(b) of the 
Intersta te Commerce Act.

I introduced H.R. 12452 to provide relief to the inland water 
bargelines from an obsolete and restrictive interpretation of the so- 
called dry-bulk exemption section of the act.

As interpreted by the courts, the bargelines will not be able, as a 
practical matter,  to mix regulated and unregulated commodities in a 
single tow. If  they are required to separate regulated and unreg­
ulated commodities in different tows, they will be unable to accumulate 
sufficient volume to take advantage of the large towboats which have 
been developed in the last 10 years.

This requirement is, in  effect, penal izing inland barge firms which 
are using improved technology.

The larger volume movements have permitted reductions in shipping  
costs which already have been passed along to consumers in the river 
valleys in the form of rate reductions. Costs have been reduced an 
average of 10 percent in the last 6 years.

Improvements in river transpor tation  have been substantia l in recent 
years. In the Ninth  District of Indiana, Jeffboat, Inc., of Jeffersonville, 
Ind., together with shipyards in P ittsburgh and St. Louis have made 
impor tant contributions to improved efficiency in river operations.

These shipyards and the bargelines have provided the private  ente r­
prise response to improved river transportation programs. The success 
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of the  dev elopment of the  Oh io R iver  has  been widely  acclaimed. Since  
1950, acc ord ing  to the  Ohio Val ley Im pro veme nt Associat ion, more 
than  $25 b illion has  been invested  in new and ind ust ria l pla nts  in the 
coun ties bo rderi ng  the Ohio Ri ve r a nd  its nav igable  t rib uta rie s. These 
ind ustries have been at trac ted to the  Ohio Val ley  in large  part  by 
efficient, low-cost wa ter  t ran sp or ta tio n.

Regulat ion s which art ific ally res tri ct the efficiency of barg elin es 
op erat ing in the  Ohio Val ley adversely  affect the ind ust ries which 
dep end  on wa ter  tra ns po rta tio n.  Indu str ies in the  Ni nth Di str ict  of 
In di an a an d throug ho ut  the  riv er  val leys need th is legisla tion .

At  a tim e of ris ing  costs, it is in the public  interest to encourage 
the  kind  of technolo gica l inn ovation which will pro vide the  most 
economical tran sp or ta tio n service possible.

I res pecti ful ly urg e you to vote fav orab ly on th is legisla tion .
Th an k you.
Mr.  F riedel. Th an k you, M r. Ha mi lton. Are t here any  questions? If  

not , we will hea r nex t from  anoth er colleague , the  Honorable Jam es 
Fu lto n,  who h as also int rod uced simi lar  leg isla tion .

STATEM ENT OF HON. JAM ES G. FULTON, A RE PR ESEN TA TIV E IN  
CONGRESS FROM TH E STATE OF PEN NSY LVANIA

Mr. F ulton . Mr.  Ch airma n, I join  with my colleagues, members of 
lab or and  ind us try , tra de  and  consum er org ani zat ion s, the In te rs ta te  
Commerce Commission, Dravo  Corp, of Pi tts bu rg h,  Pa . and  man y 
oth ers  in ur ging  swift passage of  II.R.  12602, a bill to amend section  
303 (b)  of the  In te rs ta te  Commerce  Ac t to  modernize ce rta in  restr ic ­
tion s upon the  a pp lication  and  scope o f the  exemptio n pro vided there­
in.

H.R.  12602 is simply  a step  to enab le the water  ca rri er  indu str y to 
tak e advanta ge  of rec ent ly deve loped economies of scale. Like every  
othe r economy of  scale, the  one envisioned here  would sim ply  enable 
the  wa ter  ca rri er  indu str y to be tte r uti lize  th ei r fixed costs. Pl ainly 
sta ted , th is bill  would make legally poss ible wh at now is techno log i­
cally impossible.

Un de r the  ex ist ing  section 303(b ) an en tire ba rge tow can be reg u­
lated (a ) if  one barge in the tow is loaded  w ith  nonb ulk  commodities , 
th ings  w hich can be marked and counted , such as steel pipe  and  pack­
aged suga r or  (6) if four  b arg es are  loaded wi th dry bulk commodi­
ties  whic h cannot  be marke d or  coun ted, such as g ra in , coal, or  sand .

Such a sta nd ard of  reg ula tio n as it  now exist s is an ana rch ron ism  
Th e prese nt law simply fai ls to  recognize the  fantas tic  technologic al 
cha nge which has  tak en place in the  wa ter  ca rri er  indu str y since the  
law was passed . The typ ica l 1940 barge  tow had a towboa t of 300 to  
1,500 horsepow er which could push 5,000 to 10,000 tons. To day’s ty pi ­
cal  tow has  a towboat of 6,000 to 9,000 horsepower and  a cap aci ty 
fo r pushing  40 barges  or  more  than  40,000 tons. I f  section 303(b) 
rem ains unc han ged , the bargel ines would be unable to accumulate 
large  tows. Regulate d and  un reg ula ted  traffic would have  to be sepa­
rated , the  efficiencies of  th e l arg e tows  would be canceled out,  an d rates 
would go up.

There  is s imply  n othing  t ha t would ind ica te th at  the au tho rs of  the 
In te rs ta te  Commerce Act intend ed thei r m easu re to frus trat e improve-



WATER CARRIER MIXING RULE EXEM PTION 85

me nt andicreaite art ific ial ly hig h prices. I f  section 303 (b)  rem ains un ­
changed it would be just as logic al to impose  com pet itive di sad­
van tages on air pla nes th at  ca rry  more than  100 passengers or  tra in s 
of  more t ha n 80 cars.

II.R.  12602 does not  nece ssita te a debate on the  gen era l me rits of 
reg ula tio n or  nonre gulat ion . It  does not  involve the  question of pos­
sible pred atory or  monopolis tic tra de  prac tices. I t simply  aims at 
rect ify ing an un just,  stu pid ana chr onism  and th re at  to ou r Na tion's  
consumers.

Mr. F riedel. Th ank you fo r your  views, M r. F ulton .
Ou r next witn ess th is  mo rni ng  will be the Honorab le Will iam  H.  

Tucke r, Ch air ma n of the In te rs ta te  Commerce Commission.
I un de rst and you are  accomp anie d by some oth er members of the  

Comm ission , and  fo r the  record  would  you please introdu ce them ?

STATEMENT OF HON. WILL IAM H. TUCKER, CHAIRMAN. INT ER­
STATE COMMERCE COMMISSION; ACCOMPANIED BY PAUL J.
TIERNEY, VICE CHAIRMAN; BERTRAM STILLWELL, DIRECTOR,
OFFICE OF PROCEEDINGS; AND FRITZ R. KAHN, ASSOCIATE
GENERAL COUNSEL

Mr. Tucker. Th an k you, Mr.  C ha irm an.
Ch air man  Fr ied el  and mem bers  o f the com mit tee,  by name is W il­

liam H.  T uck er. I  am the Ch air ma n of  th e In te rs ta te  Commerce Com­
mission  and have served in th at  cap aci ty since Ja nuar y 1, 1967.

I  have wi th me th is mo rning Vice Ch air ma n Tiern ey, who test ified  
on th is  bill  in the  Sen ate , Mr . Fri tz  R. Ka hn , ou r Associate  Gen era l 
Counsel, and Mr.  Be rtr am  Sti llw ell , of  our Office o f Proceedings.

On b ehalf  o f the Commission I  wish to than k the subcommitt ee fo r 
the op po rtu ni ty  to express  ou r views  on these 12 sim ila r bil ls which 
amend  section 303 (b)  of  the In te rs ta te  Comm erce Ac t to mod ernize 
ce rta in  res tri cti on s on the  ap pli ca tio n and scope o f the  ex emptio n pr o­
vided ther ein .

A t the prese nt time, section 303 (b)  provides an exemption  from 
reg ula tio n of the tra ns po rta tio n,  by wa ter  carriers , of commodities,  
in bulk , when  the  ca rgo  space of  th e vessel in which such  comm odit ies 
are  tr an sp or ted is being used fo r ca rry ing of no t m ore th an  th ree such 
commodities.  Th e exemption  has seve ral lim ita tions , the  pe rti ne nt  
ones being set  fo rth in the second and  th ird sentences of section 303 (b ). 
The second sentence, of  course, conta ins  a pa ren theti ca l exp ress ion 
which defines bulk commodit ies in  terms  of those—
which are  (in accordance with the existing custom of the trade  in the handling 
and transportation of such commodities as of June 1, 1939) loaded and carried 
without wrappers or containers and received and delivered by the carrier with­
out transporta tion mark or count.

On th is po int , Mr.  Ch air ma n, we wou ld be ha pp y to fu rn ish the 
com mit tee wi th a detai led  l ist  o f presen t day bu lk commodities  w hich 
will  show chro nological ly the dev elopment  of  t hose com modities th at 
were not conside red bu lk 20 or 25 years ago.

Mr. F riedel. I  wou ld apprec iat e th at . I t  will  be of con siderable  
he lp to the  committ ee th at  we have th at  sub mi tted because a lot of  
tim es we ourselves don ’t know wh at are bu lk commod ities  and it
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migh t help us work out the  def initi on. We  would be gla d to have  you 
sub mit  t ha t fo r the  record.

Mr. Tucker. Yes, sir.
(The  informa tio n referre d to was not ava ilab le at time  of  p rin tin g. )
Mr. T ucker . Th e th ird sentence, re fe rr in g to the p resent  sta tute,  pro­

vide s “for  the  purposes of  th is  subsecton  two  or more vessels which 
na vig ate d as a  un it sh all be cons idered to  be a single vessel .”

The changes proposed by these b ills  would (1) str ike fr om  the second 
sentence th e paren the tical express ion,  an d (2) str ike  the t hird sentence entire ly.  The pe rti ne nt  ame nded subsection 303 (b)  then would rea d:

“ (b)  No thing in th is part  shal l apply  to  the  tra ns po rta tio n by a 
wa ter  ca rri er  of comm oditi es in  bulk  when the  carg o space o f the vessel 
in which such commodities are  tr an sp or ted is be ing  used fo r t he  car ry ­
ing  of  no t more th an  three such  comm oditie s. Th is subsection shall 
apply  only  in the case of commodities  in hulk which are  loaded  and  
ca rried  w ith ou t wrappers or  contain ers  and received and  d eliv ered by 
the  ca rri er  wit hout tra ns po rta tio n m ark  or cou nt. * * *”

The def init ion of  bulk commodities  in ter ms  of the custo m of  the 
trad e as of  Ju ne  1, 1939, has resulte d in much  confusion and some 
lit iga tio n. Many comm odities, such as chemicals  and  sugar, were 
carried  by  wa ter  c arr ier s in con tainer s as of  J un e 1, 1939, but  because 
of  efficiency and convenience are  now carri ed  in  bulk  in modern  b arges 
and  tanker s. By ord ers  in W C- 2,  decided November 17, 1958, and  
WC-6, decided October 20, 1960, th e Commission decl ined  to review 
the  issues pre sen ted , and denie d pe tit ion s of certa in barge  c arr ier s and  
oth er intere sts  which requ ested th e issuance of  decla rat ory  ord ers  to 
remove un ce rta in ty  respec ting wh eth er or  not the tran sp or ta tio n by 
wa ter  of  va rious comm odities, in bu lk,  is  ex empt unde r section 303 (b)  by reason of  the  custom of th e tra de  clause.

Con siderable  lit igat ion has also aris en over the  second lim ita tio n in section  303 (b ).
Common ca rri ers on in lan d wa terways engaged in tow ing  and af­

fre ightmen t are  sub jec t to  reg ula tion by the Commission unde r pa rt 
I I I  o f the  I nt er stat e Comm erce Act. Unless exp ress ly exempted, they 
are  req uir ed to  possess certificate s o f convenience and  necess ity fo r the 
rou tes  on which they op erate; main tai n reas onable rates,  charges , and  
pra ctices; pub lish  and adh ere  to ta rif fs ; file r epor ts and  comply with othe r regu lat ory r equirem ents.

Un de r section 30 3(b) , tra ns po rta tio n of  not more than  thr ee  bulk 
commodities  in a sing le vessel or  vessels bein g na vig ate d as a un it 
(a flo tilla) is exem pted  from reg ula tion and  may  be perfo rmed wi th­
ou t reg ard to cer tific ated  route  au thor ity  or of pub lished ta rif f rates. Since 1941, the  Comm ission , in a numb er of proceedings, has con­
side red  the scope of th is exemption  as app lied to tows which “m ix” bu lk cargoes and nonhulk  cargoes.

Al tho ugh section 303(b) exempts h ulk  c argoes from  economic reg u­
lat ion . the  Commission  has  c ons istent!v  h eld  th at  th is exempt ion does 
no ap ply when exemp t b ulk  comm odit ies are  “m ixed” or ca rried  in the 
same tow  with non bulk (an d non exe mp t) comm oditie s. In  these ci r­
cum stances,  the en tir e movemen t is and alw ays  has been sub jec t to reg ula tion.

Al thou gh  it  has been arg ued th at  th is so-called  “no mixin g” rule  
appli es only to  t he  wa ter  ca rr ie r ac tua lly  tow ing  the  mixed load , the
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Comm ission  has he ld otherw ise  in Mis siss ippi Val ley  Ba rge  Co., ex ­
emptio n, section 30 3(b) , 311 I.C .C. 105, whic h, as the  commit tee is 
awa re, w as su sta ine d i n Gul f Cana l Lin es.  Inc. v. United, S tates , 258 F . 
Supp. 864 (1966) , affirmed pe r cur iam  by the  Supre me  Co ur t on 
Marc h 20,1967 .

Th is proceeding, Mr . Ch air ma n, arose in 1959 on a pe tit ion fo r a 
decla rat ory  or de r by a numb er of  cer tificated wa ter  ca rri ers ha vin g 
nonce rtif ica ted  affil iates, which hand le exem pt b ulk  commodities  un de r 
so-called  contr ac ts of  aff reightment . A ft er  en ter ing  into such  a con­
tr ac t wi th a sh ipp er,  a nonce rtif ica ted  ba rge line may  engage  the  
cer tificated ca rr ie r to tow the  shipm ent fro m an interme dia te po in t 
to its  u ltima te destina tion, where th e non cer tificated ca rri er  th en  ta kes  
possession again  and deli vers  the  barg e to  the consignee. The ques tion  
invo lved  here aris es when, in pe rfo rm ing its  contr ac t of towage , the  
cer tificat ed ca rr ie r combines bulk wi th nonbulk  commodities  in a 
sing le tow.

The ne t effect of  th is decis ion, whi ch wou ld be overt urned by these  
bill s before  the comm ittee  here , is to req uir e the ca rri ers invo lved  to 
cease the  tra ns po rta tio n of “m ixed” tows or,  in the alt erna tiv e, sub ­
jec t the  tra ns po rta tio n of otherwise exempt bulk carg oes  to economic 
reg ula tio n by the Commiss ion when  su ch commodities  a re tra ns po rte d 
wi th nonexempt cargoes. Because of  the need fo r ad dit ion al  time to 
comply wi th the  Com miss ion’s o rd er  and because of the  pendency of 
th is leg isla tion , the  Comm ission , at  the requ est of  the  pa rti es  in th is 
proceeding, th at  is the W -5  proceeding, has  stayed  the  effective  dat e 
fo r compliance w ith  its  ord er u nt il J an uar y 1,1968.

The effect of  th is leg islation  on the  describ ed portio ns of  pre sen t 
section 303 (b)  will  be to sim pli fy , bu t sim ultane ous ly bro ade n and 
extend  the scope of the exe mption  as prese ntly in terp re ted by the  
Comm ission . Th e tran sp or ta tio n by wa ter  o f all  commodities  in bulk 
(excep t in int erc oasta l commerce) irre spe ctive of wh eth er they were 
so handled  du ring  Ju ne  1939, w ill be wi thi n the  scope of the exemp­
tion . Fur th er , by deletio n of the  th ir d  sentence in pre sen t section 
30 3(b) , th is b ill  wou ld broaden  th e scope  of t he exem ptio n in two ways.

F ir st , it  wou ld ov er turn  the  Com mission ’s de termination th at  the  
mixin g of  exe mp t and non exe mpt commodities  subject s the en tir e 
movement to  regula tion. Second, because thi s dele tion  would eliminate 
the prese nt s tand ard th at  two  or  more  vesse ls (tha t is barge s) opera ted  
as a sing le un it  shall  be con sidered as a “single vessel,” the  pre sen t 
lim its  of thr ee  bu lk commodities  in  a tow would be eliminat ed and , 
fo r example, as m any as 60 se parat e b ulk  com modities  could be c arr ied  
in a tow  of 20 barges.

Since the rai lro ads, which are  t he  w ate r c ar rie rs ’ p rin cipa l com pet i­
to rs  fo r bulk com mod ity traffic, have always  been  subject to fu ll eco­
nomic reg ula tion by the  Commiss ion, we have  recommended to the  
Congress  on a numb er of  occas ions th at  the exemption  pro vid ed by 
section 303 (b)  be repealed in its  e nt ire ty  in the  intere st of prov id ing 
equ ali ty of com pet itive op po rtu ni ty  and  reg ulato ry  tre atmen t among  
the several modes  o f t rans po rta tio n.  No acti on has  ever  been tak en on 
these pro posals  by  Congress.

Al tho ugh we conti nue  to believe th at  the presen t exem ptio n is n ei ther  
con duc ive to fa ir  and effective  reg ula tion nor to  effectu ation of  the  
goals  of  the  na tional t rans po rta tio n poli cy, we also recognize tha t t he re
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is sub stanti al congres sional sen tim ent fo r the ret ention of  th is 
exempt ion in section 303.

In  these  circums tanc es, the prese nt sit ua tio n is inequi tab le and un ­
fa ir  to subs tan tia l segm ents  of  the wa ter  ca rri er  ind ustry . As I have  
noted p rev iously , the  Commissio n’s order in  the  Mississ ippi Va lley  p ro ­
ceeding requires th at the ca rri ers eit he r cease to wing mixed shipments 
or file tar iff s and ra tes  on otherw ise  exe mpt comm oditie s. The first  
alt erna tiv e wou ld preclude the ca rri ers fro m ma kin g efficient a nd  eco­
nomical  use of  th ei r equ ipm ent  and fac ilit ies  while the  second would 
place c ar rie rs  i n a poo r c ompet itive p osi tion vis-a-vi s o ther  co mpe ting  
wa ter  ca rri ers who tow only  bulk cargoes and thus  wou ld be fully  
wi th in  th e exe mption afforded  by prese nt section 303(b ).

Ou r conclusion, Mr. Ch airma n, in review o f th is entire  mat ter is s im­
ply  t h is : We have no ob ject ion to th is  pr opo sed  legis lati on i f C ongress 
as a m at te r of  polic y and  on  the  findings  t hat  m ay be wa rra nted  from  
the record  before the s everal committ ees of Congres s hea rin g thi s m at ­
te r feels th at the  inequ itab le effects o f thi s exem ption as between w ate r 
ca rri ers should be el iminate d.

How ever, we con tinu e to believe th at  rep eal  of  the  exempt ion will 
ult im ate ly be req uir ed as a necessary step  towa rd elimination of  in­
equities  between ca rri ers of dif fer ent modes.

Tha t conc ludes  my prepared  sta tem ent, an d we would be ha pp y to 
ans wer any  ques tions , M r. Chairma n.

Mr. F riedel. I  w ant t o th an k you fo r your  ve ry shor t and in fo rm a­
tiv e s tate ment. I  have some q ues tions th at  I  am goin g to sub mit  in w ri t­
ing , and then  the y will  be  answered so t hat  we may  have them in our 
reco rd.

Mr. T ucker. We will do i t p rompt ly , sir.
(The  inform ation  requ ested appears  in le tte r to Ch air ma n Fr ied el,  

da ted  October 31, 1967, p. 98.)
Mr. F riedel. On  pa ge 4 you say, “T he  Commission, at  th e requ est of 

the pa rti es  in th is  proceeding, has stayed  the effective da te fo r com­
pliance” to Ja nu ar y 1,1968.

Mr. Tucker . Yes, sir .
Mr. F riedel. I  was u nder the imp ression t hat  th is was a cou rt ord er,  

th at  unless Congress cha nge d its  view or  en acted new leg isla tion , t ha t 
the  court s ha d rul ed  th at  they  wou ld hav e to comp ly wi th the  ICC 
rulin g.

Mr. Tucker . Th at  is rig ht , sir .
Mr. F riedel. N ow, re ad ing your  s tatement , I  t ho ug ht  you said th at  

the Commiss ion has noti fied  the pa rti es  th at it  sha ll no t be effective 
un til  Jan uar y 1,1968.

Mr.  Tucker. T hat  is righ t, Mr . Chairma n. I t  was no t th e cou rts 
whi ch stayed the effective date . T he  par tie s w ere before u s for  dec lara­
to ry  orders . We  issued the ord ers . Th e ord ers  were stayed  subject  to 
court  review fo r m any , m any years. Th e cou rt reviewed the  orders and 
as a r esul t we g et  the  case back and usu ally issue an orde r w ith in a r ea ­
sonable tim e requ iri ng  the  pa rti es  t o do wh ate ver  the  decision should 
make them do.

Ju st  to  finish my answer  b rie fly , in th is case where the  pa rti es  had 
alleged th at  the y wou ld need ad di tio na l tim e to change thei r exist ing  
practic es, we extend ed the da te  fo r compliance  to  Ja nuar y 1, 1968. 
We have to tak e sim ila r act ion  in othe r cases as fo r example in E x  
Parte  No. 230 th e so-cal led Pi gg yb ac k case. In  t ha t preced ing  we hav e
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extend ed the  da te fo r compliance wi th the  Com mission’s orde r to 
sometime ear ly next year .

Mr . F riedel. W ha t I  wa nt to ask is th is : I concur  wi th your  s ta te ­
me nt th at  if  we do exempt the  wa ter  carriers , we should  exempt the  
rai lro ad s and tru ckers  and  oth er comm odities. But  if  we can not pass  
the  leg isla tion at  the  end of  th is session, would your  Commission, at 
the  r equest of  the  comm ittee , the n extend  it  fo r a lit tle  longer  t ime so 
th at  we could act on the  legi sla tion prop erl y at the next  session?

Mr.  Tucker. I do n' t th ink we would, Mr. Ch airma n, unless we re­
ceived  a for ma l reques t from both committ ees of Congress.

Mr.  F riedel. The Sena te an d th e Ho use  ?
Mr. Tucker . I f  we rece ived a form al request,  the  mat te r wou ld be 

decid ed by the 11 members of  t he Commission. We  believe we have set 
a reasonable tim e fo r compliance  wi th  the prese nt law. How ever, if 
the  Congres s gav e us a for ma l request,  we wou ld have a bas is fo r 
fu rther  action .

To  cla rif y ou r pos ition, let me say  th at  the Commission is very  
muc h opposed to  exten din g any  of  thes e exem ptions. We  wou ld like  
to see all  of these exempt ions , general ly speaking,  done  awa y wi th 
or rol led  back. We don’t see any bas is fo r a good,  solid  tr an sp or ta tio n 
system by ex ten din g exem ptions.

Mr. F riedel. W ha t I  re fer to  is a comp rehensive bi ll th at  wo uld con­
ta in  al l m odes of tra ns po rta tio n and th at  th e c ommit tee might  a sk the  
Commission to extend  the ir  e ffective da te so t hat  we can orderly  pr e­
pa re  th e p rope r b ill. That  is all I  r efer red to.

Th an k you  very much.
Mr. T ucker . 1 und ers tan d, sir.
Mr.  F riedel. Mr. Pickle.
Mr. P ick le. Mr . Ch airma n, I  wou ld ask  permissio n to ask  ques­

tions  at  the  com plet ion of the othe r mem bers ’ ques tions. I  have ju st  
come in and hav e no t ha d a chance to rea d all the  tes timony . I f  it is 
sa tis fac tor y, I wou ld ask that .

Mr.  F riedel. Mr. Devine.
Mr. Devine. Mr . Ch air ma n, I  th in k your  posit ion  is quite clear in 

your  fine, br ie f sta tem ent . Is  th is  the una nim ous fee ling of  all the  
members  o f the  C omm ission  or  is  i t your  per son al jud gm ent?

Mr. Tucker . My tes tim ony rep res ents the views of the Commission 
collectively. Most of thes e sta tem ents are  vo ted  on by all  11 members. 
Sometimes hi the  i nte res ts o f time  we are  only able to obtain approv al 
of our leg isla tive  comm ittee.  How eve r, my  bes t reco llection is th at  
th is  sta tem ent was app rov ed by all  11 mem bers  o f the Commission .

Mr. Devine. I think  it  should  be made  clear f or  the  record.
Mr. T ucker. I  will  check and reco nfirm th at , sir.
(T he  inf orma tio n reques ted appe ars in le tte r to Ch airm an  Fr ied el , 

da ted  Oc tober 31,1967, on p.  98.)
Mr. F riedel. Mr. C unnin gham.
Mr. C un ning ha m. I have  no questions.
Mr.  F riedel. Mr. Ku ykendall.
Mr.  K uykendall. Mr. Ch air ma n, th an k you  fo r a very inform at ive  

sta tem ent . How ever, l et me g ive you  th e imp ress ion  I  hav e g ott en  h ere  
and  if  my im pression is wr ong , cor rect me.

You  hav e bas ica lly sta ted  opposit ion  to the  dif fer ent bil ls, one of 
which happens to  be m ine, as I  am sure you  are aware , con cer ning thi s 
pa rt icul ar  problem.
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However, in the closing pa rt of your statement, you say, and le t me 
see if I understand you correctly here, that if the Congress in its intent 
stated tha t it was our overall intent to liberalize and make more flex­
ible the  entire transp ortation system, in a continuing act, tha t you 
would have no opposition to this partic ular legislation.

Am I understanding you correctly ?
Mr. Tucker. You are not incorrect if you will permit me to enlarge a 

bit on what you suggested.
Mr. Kuykendall. Yes.
Mr. T ucker. Our position is not one for or against this bill, and I 

realize tha t sometimes tha t sounds rath er bland, but we have been 
given that privilege by the various congressional committees over the 
years. We do not object to this bill. Neither  are we for it. We did not 
propose it in any legislation we have recommended to this committee. 
We are s imply saying tha t on grounds of policy this bill is not within 
the viewpoint we have of what should be done.

Mr. Kuykendall. If  it had to stand alone.
Mr. T ucker. We understand t ha t on what we might  say is a prima 

facie showning, based on what we have heard  and what we have seen, 
tha t the water carrier industry  has a real problem here. Notwiths tand­
ing our view that the exemption should be repealed, we feel tha t if the 
water carrie r industry can make out a case of hardship with respect 
to this parti cular problem so that  the Congress could make findings in 
tha t regard  then we have no objection to the passage of th is bill.

Mr. K uykendall. That  was very much of a clarify ing statement, 
Mr. Tucker, and we sincerely appreciate it. I don't know whether you 
had a staff member here in our hearings last week or not.

Mr. Tucker. No, sir. I  d id not.
Mr. Kuykendall. I think tha t anyone who was here could have 

told you that  it seems to be the unanimous feeling of this committee 
tha t our goals are very much the same as yours, to increase the effec­
tiveness and flexibility of the overall system, and tha t we have rec­
ognized here a hardsh ip situation pertaining more so to one industry 
than  the other, and actually what we are asking for is a continuation 
of a present way of doing business.

Even though it has been under  suspension for a while, t ha t is the 
way they are doing business now, and I think  without exception the 
witnesses were asked, “Would you support other means of achieving 
flexibility?”

When my friends the barge people first asked me to consider in ­
troducing  this bill my first question was, “Does it improve the flex­
ibility of the transpor tation  system ?”

I have asked the witnesses if  they either acquiesce or support meas­
ures of th is type in the future . I  am g lad t ha t you verified in the clos­
ing p art  of your s tatement that  under  these circumstances which have 
already been stated by the members of this committee as being our 
goals that  your feeling was as it is.

Thank you, Mr. Chairman.
Mr. Tucker. Thank you, sir.
Mr. Friedel. Mr. Chairman, would you like to be recognized?
Mr. Staggers. Yes.
Mr. Chairman,  I just had one question I would like to ask Mr. 

Tucker.
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Did you app ea r befo re th e Se nate com mit tee a bout th e bill  ?
Mr. Tucker . N o, sir . I ha d an illness in the fam ily  and  Vice Cha ir ­

man Tiern ey  appeare d at  th at  time.
Mr. Staggers. W ha t was th ei r st and on t he  bill in the Se nate ?
Mr. T ucker . I  believe th at  they  repo rte d th e bill out favorab ly.
Mr. Staggers. I  d on ’t mean th at . I mea n wh at  was t he  official sta nd  

of t he  Commission  ?
Mr. Tucker. I t  was the  same positi on, sir.  My tes timony  tod ay  is 

exa ctly  the  same as th at  giv en by Vice  Ch air man  Tie rne y befo re the 
Senate Com mittee.

Mr.  Staggers. You were n eit he r fo r no r ag ain st t he  bill ?
Mr . T ucker . Tha t is corr ect,  sir. We  took  the  same pos ition in the 

Senate to the  effect tha t we were not fo r o r aga ins t the  bil l, b ut  we had  
no objection to its  passage provide d tha t a case was presented of ha rd ­
ship fo r which the  Congres s de termined  th at  some remedy should be 
effectuated.

Mr. Staggers. T hat  kind  of confuses  me a lit tle  bi t when  you  ta lk  
abo ut a r emed y. Do you mean  to pu t it all int o th is bill , to remedy the  
whole  tra ns po rta tio n thi ng  in one bil l ?

Mr. T ucker. In  a gen era l sense, it  is ou r poli cy point  of  view’ th at  
exemption s should  be rol led  back,  sho uld  be tak en away. We  believe  
th at  th at  would pre sen t the best bas is fo r equality  of op po rtu ni ty.  
We are  not  here tod ay to pre ss th at  vi ewpoint , m erely to  in dic ate  th at  
th at  has been the  viewpoin t of the Commission over the yea rs. We  
certa inly  wou ld be happ y, Mr. Ch airma n, at  an  ap pr op riate tim e to 
press th at  viewp oin t at  wh ate ver  he ar ing might  be developed on the 
gen era l issue of the  equ ali ty of  c om pet itive op po rtu ni ty  and wh eth er 
or  no t th at  goal  can  be obt ained by ex ten din g exemption s or  ro lling  
them back.

Mr.  Staggers. Then you are  in fav or  o f a bil l which  takes in all  of  
tra ns po rta tio n.  Tha t is wha t you are t alking  abou t ?

Mr.  T ucker . On the  question of  exemp tions, sir , we a re definite ly in 
fav or  of a bill  th at  w ould general ly spe aking  roll back all the exemp­
tions. Th ere  may  be a few minor caveats  to th at  po in t of  view, bu t 
th at  is the  k ind of a b ill we w ould  l ike  to  see.

We  are  not here  suggest ing  th at  th at  bill  be brou gh t up  and dis ­
cussed  righ t now. We  are  respond ing  to the bil l th at  is before the  
comm ittee.  B ut  w’e w’ould be p repa red a t an y tim e to  discuss the  broade r 
problems of  exem ption s.

Mr. Staggers. Tha t is w ha t I  g ath ere d, th at y ou were  ta lk in g about 
anoth er phase th at  is not in th is bill .

I  believe I he ard  s ometh ing  about the ra ilr oa ds  dereg ula tion the re.  
I f  we have  dereg ula tion, wou ld you be in favo r then  o f dis continuing  
the merge rs th at  a re taki ng  place in the  r ail road s?

Mr.  1 ucker . I do n’t know' as the Commiss ion has tak en  a pos itio n 
on the  rel ati onship between dereg ula tion and ra il mergers. I wou ld 
say th at  in th e event th at  ra ilr oa ds  became t he  subject of dereg ula tion, 
more exempt ions , then  we ough t to stu dy  the rel ati on sh ip of  th is to 
the  rai l uni fica tion  movement . While I  am no t prep ared  to commen t 
f ur ther  rig ht  now, I do agree wi th the th ru st  of your  questio n, Mr. 
Ch airma n, th at  there  would be a re lat ionship  there th a t sho uld  be stud ied.

Mr. Staggers. T hat  is all.
85—465— 67 -------7
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Mr. F riedel. Mr. Watson .
Mr.  Watson. I would  like to ask one ques tion.
In  y ou r sta tem ent , pag e 5, i n line  wi th Mr.  Stag ge rs’ quest ion,  you 

say (to  ass ist th e ra ilr oa ds ) :
We have recommended on a  number of occasions that  the exemption provided 

by section 303(b)  be repealed  in  its ent irety in the interest of providing equality 
of competitive opportuni ty and regu lato ry treatm ent  among the several modes of 
tran sportat ion.

In  oth er words, I  ga ther  t hat  the  Comm ission  takes the  sta nd  th at  
you  are  not  opposed to th is piece  of leg isla tion because it  is an  emer ­
gency with the  dea dlin e of  Ja nuar y 1, bu t you sti ll are  in fav or  of 
giv ing  equal com pet ition among  a ll modes  o f tra ns po rta tio n.

Mr.  T ucker . E qu al  op po rtu ni ty  to compete  by ro lling  b ack  all the  
exempt ions , sir.

Mr. F riedel. Tha t is wh at I  ga the red . I am ju st  tryi ng  to pursue  
your  tho ug ht  ther e.

Mr. Wa tson?
Mr. W atson. Tha nk  you, M r. C hairm an.
Mr. Tucke r, I th in k we all agree, and I  recall th at  you made the 

sta tem ent th at  the wa ter  ca rri ers are  fac ing  a serio us problem  at thi s 
time .

Mr. Tucker . I  t hink  that  the  seve rity  o f th ei r p roblem, Mr. W atson,  
is som eth ing  th at will  be determined wi th some prec isio n in th is 
hearing.

Mr. W atson. I  see. Tha t wou ld po in t to the  next ques tion.  You r 
sta tem ent  th at  the y have a ra th er  serio us problem is not based upon 
any  stu dy  th at  t he  Commission has mad e in refe rence to the possib le 
effects o f th e fa ilu re  to con tinu e th is exemption  or is it  based up on such 
a stu dy  ?

Mr. Tucker . No, we hav e not  made  such a  stu dy, sir.
Mr. W atson. In  oth er wor ds, your  position is purely based upon 

the  sta tem ent s t hat  have been made by the  wa ter  ca rriers  ?
Mr.  T ucker . Tha t is exa ctly  why I  qual ified  it,  sir,  by us ing  the  

term “p rim a facie showin g” in gen eral . We  ha ve not made th at  s tud y 
and fro m wh at I have seen o f t he  re cord here , th e comm ittee  will have  
a lot  more in form ation  before it  th an  we hav e righ t now at  the  
Commission.

Mr. W atson. O f course, one th in g th at  d isturbs  me  is th at  th e Com­
miss ion has  more exp erti se in th is field than  the  committee does, al ­
tho ug h we t ry  to  do the  best we can. So th at  we can hav e this  th in g in 
prop er  con text , wh at is the  per cen tage of bulk car go ca rri ed  by the 
water,  ra il,  and t ruc k carr ier s?

Mr.  T ucker. I  won der  if  I  cou ld respond to  th at in wr iting , sir,  
so that  I c an give you  the  preci se figures.

Mr.  W atson. I think  th at  wou ld be help ful .
Mr. T ucker. I can ask Mr.  Sti llw ell  fo r h is g ene ral  reac tion .
Mr. S tillw ell. My recollec tion is 95 percen t.
Mr.  W atson. Pe rhap s you di dn 't un de rst and my ques tion.  What 

per cen tages now of  bulk carg oes  are  ca rri ed  bv the  var ious fre igh t 
ca rriers , indiv idua lly  wha t would be the perc enta ge?

Mr. S tillwater. I  don 't have tha t inform ation .
Mr. W atson. W ater  carr ier s, rai lro ads, and  t ruc ks,  so that  we know 

wh at we are  dealing  wi th here.
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Mr. Tucker. We will submit the precise figures.(The infonnation referred to appea rs in the letter to ChairmanFriedel, dated October 31, 1967, on p. 98.)Mr. Watson. I believe you are aware of the fact that the motortransport association or the truckers have recommended that  if this legislation passed, that there  be a provision bringing the carriers under the anti trus t provisions. Do you recommend tha t ?Mr. Tucker. I don’t know as 1 recommend it. We don't feel that the anti trus t provisions are effective regulatory, if 1 can use that term, safeguards where t ransporta tion is exempted from regulation. It  is our view th at when transportation  is exempt i t is subject to the a nti ­trust laws.
Mr. Watson. One final question. There was much apprehension last week, and I think justified, on the par t of the water carriers tha t should we extend this  exemption to all modes of transportation , tha t the ra il­roads very well could force them out of business by reducing their rates on these bulk commodities and then in another field, another area, increasing their  rates for such period as might be necessary in order to force the water carriers out of business.
Are there any regulations presently which would prevent such as this ?
Mr. T ucker. I  don’t think tha t there are, sir. I know that there was some reference here to the Ilobinson-Patman Act. We don't think that tha t applies in this situation you referred to.Mr. Watson. So then the fear on the p art  of the water carriers is a justified one; in your opinion, should we extend this exemption to all of the carriers ?
Mr. I ucker. I don’t  know as I would want to relate my answer to what the water carriers have represented, because I  have read the transc ript, and I can agree with some representations and not with others. I  would say thi s: That destructive competitive practices could come about if the exemption were extended here and in the railroad area as well.
Mr. Watson. Do you really favor the inclusion of the other carriers under this exemption, or do you feel tha t all should be removed from the exemption ?
Mr. Tucker. Well, we feel very strongly th at the exemptions should be removed and tha t the exemptions should not be extended.Mr. Watson. Thank you very much, Mr. Chairman.Mr. Friedel. Mr. Pickle.
Mr. P ickle. I  thank the chairman for his recognition, though his look was misdirected. Mr. Chairman, I have a question that  is some­what anci llary to this general problem of barges but it  is still relevant to some of this morning’s discussion. I t grows out of the possibilities that would exist if equality iwere provided to this transportaton prob­lem. There has been considerable discussion on whether the railroads should be given any exemptions such as those already granted for agriculture to trucks and for bulk goods to water carriers  and, fu rth er­more, if  the railroads  are to be given such an exemption, whether they would be covered by the antitrust laws.
Recently there was a case before the ICC concerning an allowance or a rebate, which was paid by a railroad to certain truckers. The lowered freigh t rates caused by this allowance resulted in a flow of
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cotton from the compresses and warehouses in my distric t to those 
elsewhere, and the opinion of the IOC was th at these rebates were 
legal.

I was wondering then if the railroads were made subject to all an ti­
trust  laws, including the Robinson-Patman Act, whether this  opinion 
would still be valid. For  your information, the opinion tha t you gave 
was docket No. 8008, decided on July 31, 1967, entitled “Allowances 
for Trucking Baled Cotton, Arkansas and Texas and Oklahoma."

The net effect of it was that by g rant ing rebates the ICC allowed 
for shipment of cotton to distances far  from Austin, such as Lubbock 
and Corpus Christi,  and it affected cotton which would normally go 
from my gin to the warehouse 10 miles away. With rebates it now goes 
to the gulf coast, so my cotton is getting away from us.

If  you granted the exemption subject to the Antitru st and the Robin­
son-Patman Acts, it seems to me that this might  have some effect on 
tha t opinion.

I would like to have your written answer or would you comment 
now, either way?

Mr. Tucker. I would like to make a brief  comment, sir.
If  this t ransportation  was exempted, we believe i t would be subject 

to the ant itrus t law. We do not believe it would be subject to the Robin­
son-Patman Act without an amendment to that act which would extend 
coverage from commodities to transpor tation services. It  is conceivable 
to me, without a close study, tha t the form of rebate which we found 
lawful might not be lawful under operations of the  Ant itrus t Act. I 
wonder if Mr. Kahn has a comment.

Mr. P ickle. Are you saying th at if we did have equality under this 
act that it should be made subject both to the Sherman Ant itrust and 
the Robinson-Patman, if the Robinson-Patman were amended in cer­
tain respects?

Mr. Tucker. No, sir; that is not our testimony. Our testimony is that 
we do not consider the a ntit rust acts as presently consti tuted adequate 
safeguards for the necessary regulatory basis tha t we need for equality 
of competition if there were full exemptions. We feel th at can only be 
achieved constructively by rolling back all of the exemptions, but we 
would like to respond further and to give you our view on tha t re­
bate case in the event tha t there were exemptions and the anti trust 
laws applied.

Mr. Kuykendall. Will the gentleman yield for a question at  that 
point ?

Mr. Pickle. Yes.
Mr. K uykendall. T o fur ther clarify  the statement you just made, 

saying tha t you did not consider the ant itrust laws adequate, is the 
reason for your opinion tha t most anti trust prosecution is afte r the 
fact ?

Mr. Tucker. T hat would be one of a great many reasons. I  am not 
prepared to make a case on that  today except to venture this testimony. 
Perhaps Mr. Kahn could add a little bit to what I  have said here today.

Mr. Kahn. On the question posed by Congressman Pickle, I don’t be­
lieve that the subject m atter of  this morning’s hearing, to wit, the bulk 
commodities exemption, would in any way relate to the problem of the 
transporta tion of cotton which was before the Commission in the pro­
ceeding to which he has referred, the transporta tion of cotton, not 
being deemed bulk commodities transportation .
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With  re ferenc e to  th e C ongressm an’s quest ion as to the  app lic ab ili ty  

of th e a nt it ru st  laws, I  bel ieve it is t he  view o f the I nt er st at e Commerce 
Comm ission  th at  t he  most  effective of the  an ti trus t laws  in th is  dis ­
cri mi na tor y p ric ing s itu ati on , to wit , the R obins on-Patm an Act,  would 
be inapplicable to tra ns po rta tio n,  a nd  t ha t the  R obins on-Patm an p ro ­
visions very  specifica lly bein g direct ed at commodities  an d pr ici ng  
tech niques  of  commodit ies r at he r t ha n services the on ly one of  the p res ­
en tly  constitu ted  an ti trus t law s th at  would ap ply would be th e Sh er ­
man Act and the burde n of  proo f unde r th e Sherm an  Ac t, of con­
spi rac y in re st ra in t of trad e or a monop oliz atio n would  be exceedingly 
difficult t o mee t in tra ns po rta tio n situ ations.

Mr. P ickle. Mr. Ch air ma n, I am no t a l awyer  and  c ert ain ly am not  
qual ified  to ta lk  at  g reat  le ng th about thi s quest ion,  bu t I  do think  th at  
if  you ta lk  abo ut apple s and ora nge s here , Sherm an Ant it ru st  is wi th 
respec t to re st ra in t of tra de . Now, wh eth er it is af te r the fac t, as Mr. 
Ku ykendall said , or  ju st  a re st ra in t pra ctice,  Ro bin son-P atm an defi­
nitely  says one o rganiza tio n, one com pany can’t ta ke  the  pr ofi ts of one 
section and  pu t it  into  a los ing  section of  th ei r company th at  would 
offer advanta ge  to  a pa rti cu la r me rch ant in opposition to com pet ition 
to someone else in the business.

Now, it  would seem to  me t ha t, if  you m ade,  in es tab lishin g equa lity , 
all exe mp t act ivi ties sub jec t to  the Ro bin son-P atm an Act, and cer­
ta in ly  if  you  go t into the  field of  rebates, I  th ink you would, where 
you hav e th is cot ton  exam ple, the n it  seems to me th at  you would be 
giv ing  spec ial con sidera tion to  a big  org ani zat ion .

Th is ties  in wi th the  ne xt  questio n I  was going  to  ask. You  h ave  not 
given us any  figures th is  mo rni ng  abo ut the per cen tage of busin ess 
th at  barges have i n bulk comm odities. I th ink it wou ld be safe to say, 
tho ugh, and I  speak only  now wi th respec t to  gen era liti es,  th at  fo r 
the wa ter  ca rri ers th at wou ld constitute  some 95 perce nt of thei r 
business, wo uld n’t it?

Mr.  T ucker . I  believe it  does.
Mr. P ick le. In  th at  neighb orhood . Ju st in very gen era l term s, 

wh at  perc ent w ould t he  rail road s ca rry  w ith  r esp ect  to  bulk  comm odi­
ties , the  same type  of bu lk  commodities?

Mr.  T ucker . Mr. Kah n is suggesting  40 percent . My est imate  would 
be a bout 50 per cen t, bu t we will fu rn ish  t he  pr ecis e f igures.

Mr. P ickl e. You are  talki ng  a bout 40 p erc ent?
Mr.  Tucker. Yes, sir.
Mr. P ickle. That  is high er  th an  I  wou ld have thou gh t it might be. 

Of course, the wa ter  ca rri er s’ p oten tia l is lim ited to three  or four  or, 
maybe, five, and th at  is abo ut it. I f  the  ra ilr oa ds  ca rry  40 percen t, it 
is no t ju st  40 p erc ent of  those three commodities,  bu t of  any  numb er 
of  bulk  com moditi es; is th at  n ot  correct?

Mr. Tucker. I would  tend  to agree  that  th ey  would ca rry  more va ried 
kin ds  of b ulk  commoditi es t ha n the  wa ter  c ar rie rs  tra ns po rt.

Mr.  P ickle. I  don’t wa nt  t o prolo ng  this,  bu t I  wou ld just like  to 
ask one or  two  ques tions  brief ly.

The ca rri ers do hav e a prob lem, and we all recognize it, and  it was 
so sta ted  dur ing these  hea rings,  and you do  no t l ike ex ten din g the  st ay.  
You  have set the  time of Ja nuar y 1, 1968.

In  fai rne ss to  th e wa ter  ca rriers , it  seems to  me th at  the y hav e done 
th ei r best  to ge t rem edial acti on by leg isla tion and  fo r 6 mo nth s or
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more they have tri ed  to ge t heari ngs, and we have ju st  now gotten  
underway, and  th is  is mid -Oc tober.

I t may be a l itt le  difficult fo r them or  f or  th e Congres s t o ge t legi s­
lat ion  enac ted.  Ho pefully , we could . I f  I  un derst and your  pos ition, 
you wou ld be agre eab le to extend  th at  sta y if  bo th committ ees re ­
quested the  Commission to do so and if  the Comm ission agreed?

Mr. T ucke r. Yes, sir.  T hat is exa ctly  the  case. Pe rso nally , I  would 
be agreeable if  I  was sa tisfied th at  th e committ ees wa nte d to con tinu e 
wi th the ha nd lin g of th is problem  and the y ha dn ’t reach ed a decision , 
bu t it wou ld be up  to the  Comm ission . My recommen dation would be 
fo r fu rthe r extension if  the  committ ees advise us th at  t hey  wante d to 
keep  go ing  on thi s.

Mr.  P ickle. An d the Commission othe rwise, as I  un de rst an d it, 
fav ors  gr an tin g the exemption , th at  is th is  leg isla tion, pr im ar ily  to 
establish equ ali ty between wa ter  ca rriers , domestic  common, is th at  
cor rec t, and  b etween wa ter  c ar rie rs  themse lves ra th er  tha n as between 
othe r modes of  tran sp or ta tio n ?

Mr. T ucker . The th ru st  of  the leg islation  as we see it  is to ga in 
be tte r quali ty between the wa ter  c arr ier s. Ou r fee ling  is t hat  we d on’t 
object to i t i f th e w ate r carrie rs  make o ut a  case of h ards hip th at  wou ld 
war rant  a favorab le decis ion.

Mr. P ickl e. One las t po int . I f  we were to allow  equ ali ty fo r all 
modes, whi ch has  a ce rta in  str on g appeal of  fai rne ss to it,  t hi s migh t 
constitu te a r at he r exhaus tive, exte nsiv e s tud y into ju st  w ha t the  leg al 
wording  might be because  th is  is a pesty  problem  we have ha d here 
about the  w ate r p roblem. I t  has been ha ng ing over us f or  4 o r 5 y ears.  
There for e, if  we t ook the la tter  appro ach, it  m ight  t ake a lit tle  m ore 
time.

Mr. T ucker. I can well  un de rst an d th at , Mr. P ick le.
Mr.  W atson. W ill  the gen tleman yie ld fo r a quick q ues tion  on  th at  

point.
Mr. P ickle. I have  no more  time.
Mr. W atson. This sect ion 303 ha s h ad  a jud icial in terp re ta tio n,  has 

it n ot, i n th e co urt?
Mr. T ucker . Yes, sir.
Mr. W atson. Y et you feel as a C ommission  you wou ld s till  have  the 

au thor ity  to postp one  the  effective  date .
Of  course, I  am  no t fam ili ar  with  the legal  ac tion  taken, b ut  it  seems 

if  you have ha d a jud icia l de termi na tio n, your  hand s are  pr et ty  well 
tied .

Mr. Tucker . Yes. We can  rea son ably pos tpone the  effective date , 
pa rt icul ar ly  w hen they a re in the r ule ma kin g o r d ec lar ato ry jud gm ent 
area. We  do th at  quite  a b it  where  there  has to  be a change of  practic es, 
and w here there is good fa ith involved.

Mr. F riedel. Mr. Sp rin ge r.
Mr. SrRiNGER. T ha nk  y ou,  M r. Chairma n. I  have ju st  a  s ho rt ques­

tion .
Mr. Ch air ma n, I  w ould  l ike  to  see i f I  c ould  g et th is reduced to the  

irre ducib le so that  we can un de rst an d exa ctly  w ha t your pos ition is.
I  ta ke  i t t hat  th is lis t o f 12 b ills  wh ich  has been int rod uce d a nd  is on 

pag e 1 of  yo ur  s tatem ent would do the  fo llow ing  th in gs: This b ill firs t 
wou ld bro aden th e scope o f t he  exemptio n, t hat  is one, and it  wou ld do 
th is in two  ways. Fir st , i t wou ld o ve rtu rn  th e Comm ission’s dete rm ina­
tio n th at  the mi xing  of  e xemp t and non exe mpt commodities  subjects
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the  pa rt icul ar  movement to  regula tion. I t  wou ld remove th at  par ti c­
ular ly , would it not ?

Mr. T ucker . Yes, si r.
Mr. Springer. Th at  is one.
Second, because th is deletio n would eliminate the p resent  s tan da rds, 

each  of  two  or more vessels opera ted  as a sing le un it should  be con­
side red a s ingle vessel ?

Mr. T ucker . Yes, sir .
Mr. Springer . An d the  prese nt lim its  o f three  bulk  commod ities  in 

tow would be eliminated,  and  you  cou ld have as many as 60 separa te 
bulk commodities  w hich could be car rie d in  a tow o f 20 ba rges?

Mr. Tucker. Yes, sir.
Mr. Springer. T hat  is t he  meat  of  thi s whole thing , of wh at you  are  

ta lk ing about?
Air. T ucker . Yes, sir.
Air. Springer. So th at  we can  un de rst an d sim ply  th at  thi s is why 

you be lieve  thi s leg islation is unwise. I s that  rig ht  ?
Air. T ucker . I do n’t know as  I  have  used t he  term  “unwise,”  because 

the  wisdom  of  thi s legi sla tion is now before  the comm ittee  here .
Air. S pringer . Bu t thi s is  the  reason  for  you r ob ject ion t o th e legis la­

tion?
Air. T ucker . T he  reason  is th at  w’e wou ld be exten din g an exemp­

tion, s ir, that  we don ’t t hi nk  should exis t in  the  firs t place.
Mr. Springer. L et  me  come now to your  m ajor  thesis.  I  am ta lk ing 

about in wh at I hav e said  alr ead y, objection to t hi s b ill, those tw o rea­
sons?

Air. Tucker . Gene ra lly ; yes, sir.
Air. Springer. N ow, I  th in k your  thes is, however, before  th is  com­

mittee , at  leas t, is :
However, we continue to believe that  repeal  of the exemption will ultim ately  

be required as a necessary  step  toward the elimination of inequalit ies between 
ca rriers  of dif ferent modes.

Tha t is w ha t you rea lly  believe, is  it not  ?
Air. T ucker . That  is the fund am en tal  pol icy th at  underlie s our 

tes tim ony he re today ; yes, sir.
Air. Springer . N ow I  tak e it  th at  we go one step  fu rthe r, th at  you 

believe all modes of carriage ou gh t t o be regu lated.  Is  th at  r ight ?
Air. T ucker. Yes, sir.
Air. S pringer. Th at  is yo ur m ain  thes is ?
Air. T ucker . Yes, si r.
Air. Springer. I  ju st  w an t to  be sure th at  we un de rst an d in two or 

three sentences wha t you  are ta lk ing about.
Tha nk  you very much.
Air. T ucker . Yes, sir . T ha nk  you.
Air. D ingell. Air. Ch air ma n, I  hav e been de tained in a he ar ing of  

anoth er subcommitt ee of thi s committee. I  have some questions th at  
I  would like  to have direct ed by le tte r to the In te rs ta te  Commerce 
Commission rega rd ing certa in fac ts of the  l egislation  presen tly  p en d­
ing  before  the  comm ittee , and  would like to have leave  to dir ec t ques­
tions  to th at  agency by let ter , and to receive ap pr op riate response  
at  an ea rly  time, and  also the reb y to insert  those response s an d the  
questions into  the record, i f I  may , please.

Air. F riedel. S o g ran ted .
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(Questions and answers to be furnished follow:)
Interstate Commerce Commission,

Washington, D.C., October 31, 1967.Hon. J ohn D. D ingell,
House o f Representatives,
Washington, D.C.

Dear Congressman Dingell : This  responds  to your let ter  of October 16, 1967, 
enclosing an outline of q uestions relatin g to H.R. 7610, a bill that  would amend 
the bulk-commodities exemption of section 303(b) of the Inter sta te Commerce Act.

Specifically, your  questions deal with the relat ionship of the  exemption and 
the incidenta l towing exemption of section 303(f ) (2) of the Act. Before re­
sponding to your questions , it might be well to observe that  a distinction  is 
made between carriers  performing water operations by barge and towboat, a 
service called “fre ighting” which includes the furn ishing of both barge and 
motive power, and a genera l towage operat ion which merely contemplates the 
furn ishing of towboats to hau l shippers’ barges. Specific Commission author iza­
tion is required to conduct both operations where non-bulk commodities, or bulk 
commodities exceeding three in number are  involved, or where bulk and non­
bulk commodities  are  intermixed in a single tow. A general towage author ity 
does not perm it a carrier to furnish a complete service, i.e., furnishing barges, 
not does a  barge and towboat a uthori ty (fre ighting ) permit general towage serv­
ice (merely  motive power) of regu lated commodities, except to the extent al­lowed in sect ion 303(f) (2).

“Inc iden tal towing”, as contemplated by section 303(f) (2) of the Act, rela tes 
to the furn ishing of motive power (a tugboat)  by any person eith er as agent or 
unde r con trac tual  agreem ent to a regulate d water  car rie r to move th at  c ar rie r’s 
equipment (barges). No authori ty from the Commission is necessary to conduct 
this  service, provided the tow is completely made up of the regu lated  ca rri er ’s barges,  or the re are  not more t han  three  bulk commodities in th e tow. According­
ly, the Commission is without power to control reciprocal towing by common 
carri er  barge lines when performed as “incid enta l towing” within the  meaning of section 30 3(f)  (2)  of the Act.

You ask fu rth er  whether  such tran spo rta tion fall s within the an tit rust laws. 
So long as the  arrangement is for incidental towing only, it is not within the 
purview of the  Inter sta te Commerce Act and subject to the prohibitions there in 
conta ined aga inst pooling and, presumably, would be subjec t to the  an tit rust laws.

You ask finally what the effect of the proposed legisla tion might be upon the 
competi tive relat ionships  between the water carr iers . By broadening the ex­
emption it would appear evident th at  th e larger  certificated car rie rs will be able 
to operate more efficiently than they presently would and, hence, unquestionably 
will be able to compete more vigorously with smal ler carr iers , regardless of the ir sta tus  in the regu lato ry scheme.

I hope th is inform ation  will be of assistance to you in your conside ration  of this legislat ion.
Sincerely yours,

William II. Tucker,
Chairman.

Mr. Friedel. Thank you very much, Mr. Chairman.
Mr. Tucker. Thank you, Mr. Chairman, for letting us come up 

here and join you today.
Mr. Friedel. It  has been our pleasure.
(The following letter was received by the committee:)

I nterstate Commerce Commission. 
Washington, D.C., October 31, 1967.Hon. Samuel N. Friedel,

Chairman. Subcommit tee on Tran sportation  and Aeronautics, House of Repre­
sentative s, Washington, D.C.

Dear Chairman Friedel: In the course of my testimony before the  Subcom­
mittee on October 10, 1967, on H.R. 7610 and eleven similar  bills which amend 
section 303(b) of the  Interst ate Commerce Act, you and several  other members 
of the Committee  posed a number of questions to me, th e replies  to which were to
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be submitted subsequently for the record. Since many of these  questions and the 
replies  to them are  closely rela ted to one another,  we have included all of the 
mater ial requested in th is letter. For  convenience, each question  has been re­
sta ted  below in the order in which it appears  in the transc rip t and  is followed 
by the answer  to each question.

On page 115 of the  transcr ipt , you indicated that  a  number  of questions would 
be submitted  by you in writing . These questions were subsequently transm itte d to 
the Commission by a let ter  to me dated October 16, 1967. Our replies  to these 
questions are  set out below :

You ask the question what is “incidental towing” wi thin the  meaning of section  
303( f) (2) of the  Interst ate Commerce Act and  ask  for illu strations  of such 
“incidental towing”. Before responding, it may be well to note th at  a distinction 
is made between carriers  performing wa ter  operation s by barge  and towboat, a 
service called "freightin g” which includes the  furn ishing  of both barge and 
motive power, and a general towage  opera tion which merely contemplates the 
furnishing of towboats to hau l shippers’ barges. Specific Commission author iza­
tion is requ ired to conduct both operations where  non-bulk commodities, or bulk 
commodities exceeding three in number a re  involved, or where bulk and  non-bulk 
commodities  are intermixed in a single tow. A general towage autho rity  does 
not perm it a carri er  to furn ish a complete service, i.e., furn ishing barges,  nor 
does a barge  and  towboat authority  (fre ighting ) perm it general towage service 
(merely motive power) of regu lated  commodities, except to the  extent allowed 
in section 303(f) (2) .

“Incidental towing”, as contemplated by section 303(f) (2) of the Act. rela tes 
to the furn ishing of motive power (a tugb oat)  by any person either as agent  or 
under con trac tual  agreement  to a regu lated  water  c ar rie r to move t ha t ca rri er ’s 
equipment (barges). No au tho rity  from the Commission is necessary to conduct 
thi s service, provided the  tow is completely made up of the regulate d carrier' s 
barges, or there are  not more than three bulk commodities in the  tow. Example:
(1) Regulated Carrie r A con trac ts with a tugboat operato r to hau l 20 of its 
barges  from Memphis to New Orleans ami there are  no othe r barges in the  tow.
(2) Regu lated  Carrie r A con trac ts with  a tugboat ope rato r to haul 20 of its 
barges  of bulk grain which are  incorpo rated  in to a tow consist ing enti rely  of bulk 
commodities not exceeding thre e in number.

Complica tions arise , however, when an unre gulated  ca rri er  with , say, five 
barges of bulk grain which are  being freighted by it for  a shipper, is called 
upon by a regulated carri er  to tow seve ral barge loads of non-bulk commodities. 
If  the unregula ted carri er  attempts to combine the  two types of cargo, the bulk 
commodities exemption no longer obtains, because the  “not more tha n three bulk 
commodities” exemption in section 303(b) is not observed. Commercial Trans. 
Corp., Exem ption , Sec. 303(b) and 30 3( f) (2 ),  300 I.C.C. 66 (1057). susta ined.  
Commercial Barge Lines, Inc. v. United States, 166 F. Supp. 867 (E.D. Mich. 
1058), aff’d mem.', 359 U.S. 342 (1959).

Y’ou ask whe ther  towing the  length of the  Mississippi  Rive r might  be “in­
ciden tal towing”. The length of haul has no rela tion  to the  dete rmin ation of an 
“inc idental tow” which might be likened to an owner-opera tor providing line­
haul tra cto r service for  a certifi cated motor car rie r. Towing the  length of the 
Mississippi River could certainly lie considered “inciden tal”.

Y’ou ask what juri sdictio n the Commission has over the towing charges unde r 
a var iety  of arra nge ments  between carrie rs of exempt and non-exempt fre igh t 
and ask whe ther  towing charges must be uniform and non-discriminatory. So 
long as the carrie r fo r which  th e towing is performed is a regu lated w ate r c arr ier , 
the  Commission has no control over these towing charges,  because section 303(f) 
(2) sta tes  th at :

Notwith standing  any provisions of this  section or of section 302, the  pro­
visions of this  pa rt shall not apply.  * * * 

and furth er  sta tes  th a t:
such t ran spo rta tion shall  be considered to  be performed by such c ar rie r * * * 
and shall be regu lated  in the  same manner as, the transp ort ation  by * * * 
water to which such services ar e incidental .

From the foregoing it can be seen th at  the  Act gives the  Commission no con­
trol  over the  provider of the  incidenta l towing. Its  towing charges may well 
be disc riminatory even though arrived  at  through  “arm s length” bargainin g, 
but  such charges are  not subject to the provisions o f section 305(c).

The incidental  towage exemption, however, obta ins only when the  towage is 
for a ca rri er  subject to P ar t II I of the Act.
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You ask whethe r the  an tit rust laws apply to tran spo rta tion not subjec t to 
Commission regu lation under sections 303(b) or 30 3( f) (2 ). Insofa r as such 
tran spo rta tion is not subject to Commission regula tion,  it would app ear  that  it 
might be subject to th e a nt itr us t laws. However, in rega rd to your question re la t­
ing to the  lack of protection from the an tit ru st  laws  in the event the present 
exemptions in section 303(b) were broadened, it  is my opinion that  the  limited 
regu lation under section 5a of the Act (The  Reed-Bulwinkle Act) ca rri er  par ties  
to agreements  relatin g to charges, etc., and regu lations pertaining there to, or 
procedures for  the  join t consideration , init iation, or estab lishm ent thereof if 
such agreem ent has  been approved toy the  Commission, are  relieved from the 
operation  of the  an tit ru st  laws with  respect to  the  making  of such agreement, 
and with  respec t to the  car rying out of such agreement. Section 5a affords  pro­
tection only as to agreements between two or more regulated  car rie rs of the  
same class. Section 30 3( f)( 2)  deals with  incid enta l towage  supplied by “any 
person”. Most “incidenta l towing” providers  are  not  car rie rs subject to regu la­
tion  under the In ter sta te Commerce Act, and could not, therefore, be par ties to 
an approved section 5a agreement. Hence, protection  from the an tit ru st  laws 
under the proposed amended section 303(b) would s till be minimal.

On pages 113-10 of the transc rip t. Congressman Devine asked if the views 
expressed in my testimony reflected the  views of the  ent ire  Commission or only 
my personal judgment. While I indicated that  my testimony represented  the 
collective views of the Commission, I indicated th at  I would like to check and 
confirm this. Since it is our pract ice to determine our position on legislat ion 
prompt ly so t ha t we will be able to respond to request from Congress without  
undue delay, we considered thi s ma tter and our  position on it  earlier this year  
in advance of the  hearings . Our position on these bills represents the  unanimous 
views of a ll the  present meml>ers of the Commission except for two members who 
were not members of the  Commission a t th e time our position was formulate d and who, therefore, did  not part icipat e in th is m atte r.

On pages 127-28 of the tran scr ipt,  Congressman Watson requested us to pro­
vide a breakdown of the  percentage of bulk commodity traffic carried  by each 
mode of transporta tion . This  information is set for th in the following ta bl e: ”
ESTIMATED PERCENTAGES OF BULK AND OTHER TRAFFIC, BY CARRIER MODES REPORTING TO ICC FOR THE 

YEAR 1964

Carrie r mode Bulk Other Total

Rail *............................................................................ 79 21 100
Mo tor” ...................................................................... 43 57 100
Water..........................................................................  81 19 100
Pipeline........................................................... 100 0 100
Total ...........................................................................  77 23 100
Total, less p ipe line .................................................... 69 31 100

1 Tons originated are used for railroads to avoid undue duplication of tonnage. This  is no t possible in the case of other 
carriers.

1 Includes TL and LTL traffic. For TL traf fic only, as reported by class I common and contract carrie rs filing  commodity 
statis tics,  bulk  traf fic was estimated to be 60 percent.

’ Applies the percent of bulk  commodities from 1963 commodity reports, the latest compiled by the Commission, to 
1964 tonnages.

Total traffic was divided into bulk and other on th e basis of commodity sta tis ­
tics reported to the IOC by the  larg er car rie rs. From modal summaries, all ton­
nage for  each commodity class was assigned either to bulk or other according 
to our understand ing of how such traffic usua lly moves. The percentages so 
obtained were then applied to tota l traffic for th at  mode. All LCL and LTL were assigned to other.

Bulk commodities are  shown in the  t able as percentages  of 1964 to tals of tons 
car ried by c lass A, B, and  C w ater car rie rs, class  I, II, and II I motor car rier s, 
and petroleum pipelines, and of tons orig inate d by railroads. Da ta are  limited 
to ca rriers  regu lated by the  Commission. Since a considerable volume of inland  
wa ter  ca rri er  tonnage is totally  exempt from Commission regulation because 
it is made up of bulk commodities moving under the exemption afforded these 
carrie rs by section 303 (b),  the  data reported to the Commission and shown in 
the  table unders tates the  volume o f bulk commodities  car ried  by such car rie rs 
considered as a percentage of a ll inland water  t ranspo rta tion whe ther  regulated 
or exempt. To develop this  la tte r figure, we have checked Pa rt 5 of Waterhoume  
Commerce of the United States, issued by the  U.S. Army Corps of Engineers
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for  1904 which indicates that  96.9 percent of the commodities moving through 
inlan d waterways maintained by the Corps of Engineers is bulk in natu re.

I hope this info rmation will be of ass istance  to the  Subcommittee in its 
consideration of  this  legislat ion.

Sincerely yours,
William  I I .  Tucker,

Chairman.

Mr. F riedel. Our next  witness is a gentleman who has already sub­
mitted his statement, and we will hear his further statement.

Mr. F. A. Mechling, chairman, Legislative Committee, American 
Waterways  Operators , Inc.

I hope you will be very brief, because we have quite a few other 
witnesses and will not be able to meet this afternoon.

FURTHER STATEMENT OF F. A. MECHLING, CHAIRMAN, LEGISLA­
TIVE COMMITTEE, AMERICAN WATERWAYS OPERATORS, INC.;
ACCOMPANIED BY BRAXTON B. CARR, PRESIDENT, AMERICAN
WATERWAYS OPERATORS, INC.; AND JESSE E. BRENT, PRESI­
DENT, BRENT TOWING CO.

Mr. Mechling. Thank  you, Mr. Chairman, for hearing me again 
this morning. I was here a week ago and presented my direct state­
ment in the record, and only would like to elaborate just very briefly 
at your request on a couple of the items to help perhaps clarify  what 
we think  may need to be said from the standpoint of the water car­
riers on certain phases of the discussions tha t have been underway 
since the hearing last Wednesday.

I have with me a t the witness table Mr. Braxton Carr, president 
of the American Waterways Operators, and Mr. Jesse Brent, who 
was also with me at the witness stand last Wednesday.

To get into the substance of it, I will briefly state tha t Commission 
Chairman Tucker put it very well when he said tha t this legislation 
endeavors to eliminate the inequality between the water carriers.

This is an inequality tha t has been in existence since the 1940 act 
was passed, when certain bulk commodities were exempted f rom reg­
ulation, and in the wisdom of Congress have continued in that status 
since 1940.

So that there has really been no change in the  number of commodi­
ties, the commodities so identified, that are subject to the bulk exemp­
tion. Of course, i t has been explained in quite lengthy detail by pre ­
vious witnesses that  the problem comes about beacuse of the inability 
to move those exempt commodities in with regulated tows.

It  is on th at parti cular poin t that we want to stress our interest th is 
morning as members of the American Waterways  Operators, an as­
sociation tha t has within its framework both exempt operators and 
regulated operators.

When Mr. Brent said tha t they came to this table united in this 
problem, the water carriers united in the problem, the scope of it is 
really limited, as we see it, to the mere mechanical and technical prob­
lem of operating efficiently on the rivers, and does not go beyond the  
framework of the Mississippi River system, and is only limited to what 
the water carriers themselves are doing, and does not change any of 
the competitive s ituations tha t do exist because of the 1940 act insofar 
as the railroad competitiors are concerned.
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So that I  wanted just  to again clari fy tha t, if I  could, Mr. Chairman.Mr. F riedel. Th at is one of the questions I submitted to you.Mr. Mechling. If  I may then turn  to the questions, sir, tha t you asked, a fter explaining tha t situation, the question I  think goes to the point.
Mr. F riedel. In other words, my qustion was: When we considered II.R. 9903, you opposed that legislation ?
Mr. Meciiling. Yes.
Mr. F riedel. Now I want to know why you are in favor of it.Mr. Mechling. We are not in favor of 9903. I  don’t believe there is anything in my testimony that  says we have changed our mind, and now support the legislation pending in 9903.
Mr. F riedel. As I  understand, there are two types of water carriers, regulated and nonregulated. Which did you represent at that  time?Mr. Mechling. I represented American Waterways Operators, in tha t hearing, and opposed H.R. 9903.
Mr. Friedel. Were they regulated or nonregulated ?
Mr. Mechling. They were both. Our company is a regulated com­mon carrier by water.
Mr. Friedel. And you disapproved of that  legislation? You were not in favor of that legislation ?
Mr. Mechling. That  is correct, sir. We are not.
Mr. F riedel. Now you are in favor of i t because it is taking care of both the regulated and unregulated water carriers?
Mr. Mechling. H.R. 9903 went to deregulation of bulk commodi­ties by rail, and actually tightened  up the bulk exemptions by water, restricting them to one commodity.
Mr. Friedel. In other words, you are opposed to giving the rai l­roads and truckers the same treatment that you are asking for tho water carriers?
Mr. Mechling. Here again, in 9903, that  was our position. We were opposed, sir, to grantin g that  exemption because of the  many reasons tha t we cited in our testimony at that time.
Mr. Friedel. Only because it would give the other modes of tran s­porta tion more competitive treatment?
Mr. Mechling. No, we felt that it would add to the inequality of treatment by grantin g that  exemption to the railroads.
Mr. Friedel. In other words, if this committee decided to take a com­prehensive bill and bring in the other modes of transportation then you would take the same stand—you would be opposed to it?
Mr. Mechling. I f it were in the same framework. If  there were safe­guards in any proposed legislation that we felt would be adequate to protect the discriminatory pricing  st ructures, then we certainly have an open mind, at this point.
Mr. F riedel. If  it came under the anti trus t laws, would you favor it  then ?
Mr. Mechling. Providing that those provisions would add the pro­tection that we are concerned with.
I th ink it  was well put by the chairman here this morning, that under the present anti trus t laws we would have no protection.
Mr. Friedel. I f we amended the antitrust laws?
Mr. Mechling. That  would be a different matter, and we would cer­tainly look at this, Mr. Chairman.
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Mr.  W atson. Mr. C ha irm an  ?
Mr. F riedel. Mr. W ats on?
Mr. Watson. Could  we exp lore  the quest ion ing  th at  you were em ­

ba rk ing on a mom ent ago?  I was not p riv y to all of  th e d iscussions  on 
9903, bu t I ga ther  here las t week th at  the re was a dir ect  ind ictme nt 
of your  industry, say ing  th at  a pp aren tly  you were in supp or t of th at  
bill , and  subsequ ently, when  it wen t over to the  R ules  Co mmittee , you 
opposed it.

I am sure that it caused a num ber  of  us some concern about it, be­
cause you a re hono rable men.

1 th ink you should  have an op po rtu ni ty  to clar ify  that.  Did  you 
oppose it ini tia lly , or  did  you su pp or t it?  Give us a brie fing  on wh at 
your  po sition was.

Mr. Mechling . W e opposed th at  l egi sla tion from the  outse t, and  at  
no point , to my knowledge , did  we ever en ter  into  any agreem ent  th at  
we withdrew  our opposit ion .

We opposed it  fro m the  ou tset because t he way the  bill was designed, 
we could  see only  the  fea rs th at  we have stressed , th at  would come 
abo ut to our indu str y,  so we opposed it from the  outset , and  never 
change d our min d at any  point throug ho ut  the whole proceeding.

Mr. W atson. Did  the  opposit ion  ext end  to both the  reg ula ted  and 
nonre gulated  c arrie rs ?

Mr. Meciilin g. Th e wa ter  c arr ier s were completely unit ed.
Mr. W atson. In  oppos ition to  9903 ?
Mr. Mec iii jn g . Yes, si r.
Mr. W atson. A nd  you made  th at  opp osi tion ma nif est  to th is com­

mittee  prior  to ta ki ng  it over to the  Ru les Comm ittee ?
Mr. Mech ling. Yes, sir . Yes, sir.
Mr . Watson. There  was no question about th at  at  all?
Mr.  Mechling. No quest ion.
Mr.  W atson. But  as the  chair ma n sta ted , you were  opposed to the  

gen era l de reg ula tion fo r all car rie rs,  bu t now you su pp or t the con­
tinuan ce of the  exemption  fo r your  carriers , the  wa ter  ca rriers ?

Mr. Meciilin g. We ll, we have alw ays  been opposed to  de reg ula ­
tion of  rat es  on bu lk commod ities  by rai l. Th ere  ha s never been a 
change  of pos ition in ou r indu str y,  or  in my per son al view, on th at  
subject.

Mr. Watson. An d you th in k th at  to allow  th is exemption  to con ­
tinue  fo r your  car rie rs,  and no t give  the  oth er modes  of tr an sp or ta ­
tion the  same exempt ion,  is equ itab le?

Mr. Meciilin g. Pr im ar ily  because th is boil s down to a simple 
problem th at  involves wa ter  tran sp or ta tio n only.

Th ere  is nothin g in  th is e xem ptio n—i f I  co uld clar ify  th is one point , 
if  th is same exempt ion th at  we are  her e seeking were  given to the  
rai lro ads, it is my point  th at th e ra ilr oa ds  hav e this  exemptio n inh ere nt 
because they hav e no lim ita tio ns  on the  commod ities  the y can mix on 
a tra in . Th e wa ter  ca rri ers do.

So, ju st  from  a str ic tly  op erat ing sta nd po int, there  is no th ing th at  
is ineq uita ble  abo ut th is permis sion  th at  we are  seek ing here by th is  
leg isla tion, to be able  to  tran sp or t a mu ltiple  numb er of  dif ferent  
carg oes on the same tow.

The ra ilr oa ds  can, and  do, do th at  every day .
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Mr. W atson. Bu t, of course , you recognize  your  p osi tion is in con­
flict  wi th the  pos ition tak en by the  Ch air man  of the  IC C a mom ent 
ago. He  cer tainly  sta ted th at  th is  exe mption  should be elim inated, 
ap pa rent ly—no t ap pa rent ly , bu t di rec tly  sta tin g th at  it gave  you an 
un fa ir  com pet itive adv antag e.

Mr. Mech ling. Th is,  as he said , has been the con sistent Commis­
sion pos ition over the years, and all  we are  tryi ng  to do is seek to 
opera te unde r the grou nd  rule s th at  Congres s in its  wisdom estab­
lishes  fo r us to  opera te within . We  are  only  seeking to  opera te as 
efficiently as we ca n wi thin those grou nd  rules, which are  se t down by 
Congress.

We  had no thing  to do wi th  t he  complete establ ishment of the  1940 
act , fo r example, and , as was sta ted , no one knew  in 1940 we wou ld 
be runn ing 5,000- an d 6,000-horsepower boat s wi th 30 barges on a tow 
in the Mississippi.

Mr.  W atson. I am sure  th at  that  is why  th e exempt ion was gran ted 
to  you at  th at  time, bu t the fac ts an d circ ums tanc es have  changed, 
an d gen era lly  laws change  wi th the  change  of  the  fac ts and circum ­
stances.  T hat  is why  we are  w res tling  w ith  th is problem  now.

I asked  the  Com miss ioner ea rli er  wh eth er or no t the y ha d made 
a study of  wh at  adverse  effect fa ilu re  to  pas s th is  leg islation would 
have upon the  w ate r carriers , an d the y have no t studie d it.

Have you made a study, or  is yours speculative?
Mr. Mechl ing . No, sir,  it  is  no t sp eculative. Our  typ ica l opera tion is 

a d ep ar tu re  from  Chicag o to  New O rleans in  our common ca rr ie r oper­
ation. On th at  tow we have a rtic les  of  iron  an d steel a nd  down throu gh  
th e Ill ino is Corn Be lt we pick up  cargoes of  corn.

Un de r the  c ompliance da te of  J an uar y 1,1968, we will no lon ger be 
able  to pick  up those cargoes of corns wi th the cargoes of steel moving 
on  th at  same tow, which r esu lts in, fo r a ll prac tic al  pu rposes,  doubling  
the cost of ou r prov idi ng  t rans po rta tio n fo r those shipp ers , or  in the 
alt ern ati ve , so delay it  so th at  we acc umula te enough cargoes of  reg u­
lat ed  to move in a solid tow of reg ulate d commodities,  and then  ac- 
cum mulate  a solid  tow of bulk com modities to move sep ara tely.

Of course  t hi s result s in such  in fe rior  se rvice  th at  we would be out  
of  busine ss in  eit he r event.

M r.  W atson. One final question.
I f  95 perc ent of yo ur  cargo were  bulk, it  rea lly  wou ld constitu te a 

serious problem  fo r you to separat e and wa it to accumula te enough 
reg ula ted  item s to ship  ?

Mr.  Mechling . It  certa inl y would.
I t  i s ac tua lly  abo ut 90 perc ent of  the  cargoes moving on the inl and 

system is yo ur  bu lk exempt , so the  publi c in ter es t comes fr om  the 1,000- 
ton  s hip pe r who m oves once a week. T his i s th e s hip pe r and the pub lic 
int ere st t hat  is in jured by f ai lu re  to make th is  corre ctio n we are seek ing.

Mr.  W atson. Tha nk  you, sir .
Mr.  F riedel. Mr. K uykendall  ?
Mr. K uykendall. I  th ink you were  here when it was ind ica ted  by 

the Ch airm an  of the IC C a few mom ents  ago, and I  believe it was 
brou gh t ou t in subsequent tes tim ony th at  if  the int en t of  this  co mmit­
tee was to con tinue towa rd  the are a of  more flexibility and dereg ula ­
tion, th at the y wou ld conside r t hi s pa rti cu la r bill an emergency  m eas­
ure , an d no t oppose i t on t hat  basis.
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Now, it would seem to me that it would be wise, i f we began here 
today to get some legislative history, so tha t there will not be a misun­
derstanding 6 months from now as exists from 3 years ago, because as 
Congressman Watson pointed out, those who are new on this com­
mittee might have difficulty with that misunderstanding 3 years ago.

I th ink we had better get to the bottom of tha t for  the future. This is 
not to place any guilt.

Am I to understand from your statement of a few moments ago tha t 
with the proper placing of all modes of transporta tion and areas of de­
regulation under both the Robinson-Patman and Sherman Ant itrus t 
Acts th at you would consider tha t adequate protection for the area  of 
deregulation?

Let’s see that you and I  are talk ing about apples and apples, and not 
apples and oranges, here.

It  is my understanding tha t if you were deregulated on wheat up 
and down the Mississippi, and the railroads would be deregulated 
on wheat up and down the Mississippi, tha t it would be illegal for 
the railroad or you, either one, but since your primary selling point 
is rate and price, and not service, and you certainly  don’t have great  
speed, since that  is your primary selling point, it is my understanding 
tha t if Robinson-Patman were amended to include services as well as 
commodities, that it would be illegal fo r them to sell a service up and 
down the Mississippi on wheat at less than cost, and obviously their  
cost is higher than  yours, therefore they could not be directly com­
petitive on price alone, legally.

This is my unders tanding of the ramifications of ant itrust and 
Robinson-Patman as it applies to this situation. Is tha t your under ­
standing?

Mr. Mechling. Sir, first of all, I am not a lawyer, but I  would like 
to state, sir, tha t we did examine this very point very exhaustively, 
and under our association employed an expert ant itrust lawyer to 
advise us in this field tha t you speak of, whether or not this would 
be possible to accomplish, and the advice of tha t counsel at tha t time 
was th at this would be impossible of accomplishment as you put it, 
tha t we would not be able to nail this  down and provide the protection 
under the anti trus t laws t ha t we thought would be reasonable.

I am not saying we are tryin g to be unreasonable or hardnosed 
about i t, but he was no convinced, and his advice was tha t he did not 
see how we could be protected under the antitrust  laws.

Mr. K uykendall. I have asked the  Secretary a while ago to get a t 
this point, and did not have time to develop it further.

Is it your feeling tha t ant itrust laws, including Robinson-Patman, 
if amended, would not give you adequate protection for this reason, 
tha t prosecution afte r the fact means that a half  dozen small barge 
lines may be out of business before the assessment of a penalty  by 
the law itself? Is this your  objection?

Mr. Meciiling. Yes, sir. You put your finger on one point in our 
objection, that  we would be dead before any remedy could be assessed.

Mr. Kuykendall, Thank you, Mr. Chairman.
Mr. F iuedel. Mr. Mechling, I submitted a statement  to you con­

taining questions. I jus t want to refer to one thing.
It  is my recollection tha t in 1962, when we had hearings on II.R, 

9046, which then would have eliminated the mixing rules, you were
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a member of the Waterways Bulk Transportation Council, which op­posed the bill, and then I mentioned A, B, C, I), and E.
I wish you would answer tha t for the record.
Mr. Mechling. I would be happy to, sir.
Mr. Chairman, I  think I can handle these very briefly.No. 1, we were a member of tha t council at tha t time. We had a minority position with respect to our opposing correction of the  mix­ing rule, even though t ha t was a limited correction a t that  time.So I want to  clear the record, that we as a company did not support tha t position of the Waterways  Bulk Transportat ion Council, and we are members of many associations where there are policies taken, or positions taken tha t we do not exactly agree with, but we don’t abdi­cate and resign from those associations for t ha t reason, sir, so we did not resign from that association because they took an opposite view to what we think was in the best longrun carrier interest.
I think the proof of the pudding is tha t today the industry comes forward united to attempt to correct the inequity, and b ring it up to date.
Mr. F 'riedel. Submit it for the record, because we have to proceed.Mr. Meciiling. All right, sir.
Mr. F riedel. I  gave the questions in writing. We want the questions and answers submitted for the record.
Mr. Mechling. We can do it.
(Theques tions and answers referred to fol low:)

H ous e of  R ep res en ta ti ves ,
Com m it tee  on I nte rs ta te  an d F or eig n C ommer ce ,

Washington, D.C., October 4, 1961.Mr. F. A. M ec h lin g ,
Exe cuti ve Vice President, A. L. Mccliling Barge Lines, Inc .Joliet,  III.

D ear  M r. Mec ii lin g  : I appreciate your helpfu lness in expediting our hea r­ings, and read iness to reply to some questions by lett er for inclusion in the rec­ord on II.R. 7610 and companion bills amending section 303(b) of the In ter sta te Commerce Act. rela ting  to the  mixing rule.
I had two lines of questions  which I think are  per tinent  to our  unders tand­ing of the situation . These I enclose in draf t form as I had them for refre shing  my memory in inte rrog ating you during the course of the hearings. You will recognize t ha t they a re not couched in the nicety of expression which addressing you by lett er ordinar ily would entai l, but I think  in the inte rest s of time I shall simply send along these  draf ts for you will recognize the ir purpor t and I know be able to discuss them fully.
One has  to do with the reaso ns why now you are  in suppo rt of the repeal of the mixing rule whereas in 1962 you were a member of the Waterways Bulk Transporta tion  Council, which opposed the repeal  of th is rule.
The other question  or line of questions has  to do with the towing by exempt car rie rs of barges of regu lated  carrier s, th at  is the  control over such towing lines or contrac ts and the  position of these  towing arrangements unde r the an ti­tru st  laws or under section 5a of the Intersta te  Commerce Act.With  every good wish to you,

Sincerely yours,
S am uel  N. F ried el ,Chairman, Subcommittee  on Transp ortat ion and Aeronautics.

Mr. Mechling, the re has been a gre at deal of a tten tion in the hearings over the years to the big common c arr ier s having advanced the  ar t of technology to the stage where  the  mixing of nonregulated and  regu lated  commodities in the same tow were necessary  in order to achieve  operating  efficiency. I think all of our atte ntion has  been directed to the elimination of the mixing rule  resu lting  in a situation where your regulated  or certif icated carrie rs could combine both bulk commodities and nonbulk commodities in the same tow.
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Question. Mr. Mechling, in your  testimony you advanced your supp ort of thi s 

bill on the ground t ha t “exempt  ca rriers  will be able to  add to the ir large  exempt 
tows, barges of regu lated ca rri ers moving on the  tar iff  rat es  and  righ ts of the 
regu lated  ca rriers .”

This  is the  reverse of the  oth er situ ation but  I am not clea r just what it 
means. You s tat e that  exempt ca rriers  can add barges  of regu lated  carr iers . If 
they do, w ill they continue to be exempt, th at  is, this addition  I take it is by 
reason of the ir hauling under a towing contract. Is this con tract regulated  or 
is it  not?

Question. In thi s situ atio n, is the  towing by exempt ca rriers  of the  barges  
of regu lated carriers  subject to the juri sdictio n of the an tit ru st  laws or section 
5a of the In ters ta te  Commerce Act? It  is my understand ing that  section 5a 
applies only to common carrie rs and  I take it  th at  the exempt car rie rs are  not 
common carr ier s in the s ituatio n I  have given.

Mr. Mechling, it is my recollect ion th at  in 19G2 when we had hear ings  on 
H.R. 9046, a bill which then  would have  eliminated the mixing rule, you were 
a member of the Waterw ays Bulk Transpo rta tion Council, which opposed tha t 
bill.

Mr. Gale Chapman, speaking fo r th at  Council, in sum marization s ai d:
“We are  strongly opposed to the  bill because—

(a)  The decision in WC-5 h as not given rise to any emergency.
(b) Suspension of the mixing ru le would give an  unfair  competitive advan­

tage  to one class  of carrie rs the  regulated c arr iers, over another, the  un regu­
late d car rier s.

(c) Shippers and th e public would be inju red  by the destruction  of competi­
tion following the  proposed amendment.

(d ) The bil l’s special treatm ent  of the  Mississippi system is discrimina tory.
(e) Even the  recommendation of the  legis lation by this subcommittee 

would inju re the inte res ts of the  unregulat ed carriers  by encouraging  fu rth er  
delay in the en forcement of the Commission’s decision in WC-5.

Question. Why have you changed your mind and now support the repeal of 
the  mixing ru le?

T he  A me ric an  W ate rways  Operators , I nc .,
Washington, D.C., October 16, 1967.

Hon. Sam ue l N. F ried el,
Chairman, Subcommittee on Transpor tation and Aeronautics, Committee on 

Inte rstate  and Foreign Commerce, House of Representatives, Rayburn Office 
Building, Washington, D.C.

Dear Mr. F riedel : In  answer to the questions raised in your let ter  of  October
4 to me, I will answer them in the orde r in which they were set forth .

Question No. 1. If  exempt car rie rs add barges of regu lated  carriers  will they
continue to  be exempt?

Answer. Yes! By eliminating the sentence th at  tre at s “all vessels as a single 
vessel” each barge  (vessel) in the  tow (flo tilla)  will stand eith er on its own ex­
emption under the act, or if a regu lated  commodity is in the vessel, will stand 
regu lated  under the  act as a sep ara te vessel. In effect what this  means is the 
flexibili ty for all ca rriers  to tow fo r each other w ill be perm itted  under H.R. 7610. 
Exempt car rie rs however would not be allowed to transp ort  regulated  commodi­
ties unde r the ir own bill of lading but  would tow the regulated  commodity in a 
barge  furn ished by the regulated  c arrie r under the  r igh ts and tari ffs properly on 
lile with the ICC fo r such t ransportat ion.

The answer to pa rt two of t ha t question is the exempt tower in this  case  would 
tow for  the regulated  ca rri er  at a certain rate per ton-mile or some other mu­
tua lly agreed  to charge for the service performed by the tower. This  charg e for 
towage would no t be subject to r egula tion.

Question No. 2. In this  s ituation, is the towing by exempt c arr iers of  the barges  
of regu lated  car rie rs subject to the jurisdict ion of the an ti-t rus t laws or Section 
5a of the I ntersta te  Commerce Act?

Answer. The towing service in t his  ins tance would be subjec t to an ti- tru st laws. 
You a re correct th at  Section 5a applies only to common carrie rs.

The ent ire services of the  regulated  carri er  for provid ing a service on traffic 
regulated  by the ICC would come w ithin  the Section 5a Bulwinkle Act as to that  
regu lated  traffic.

85-465—67----- 8
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Question No. 3. Why have you changed  your mind and now support repea l of 
the mixing rule?  (Your  question rel ate s to testimony on H.R. 9046, a bill that  
would have correc ted the problem tempora rily at  tha t tim e; and we were a mem­
ber of th e W aterw ay Bulk Tra nsportatio n Council which opposed the bill.)

Answer. While Mechling Barge Line was a member of the Council at  the time 
of the hearin gs, I did not personally nor did my company take an active pa rt in 
testimony before Congress in opposition. As a ma tte r of fact, in meetings  with 
this  group I expressed our desire  to have th is legislation become la w ; and al­
though we were a minority in that  group, thi s legisla tion would have helped 
correct th e exist ing problems we have today.

I also answered this question orally in my testim ony before your  committee on 
October 10, 1967 sta ting th at  we had not changed  our mind on this  issue. This 
legisla tion however did not do the complete job that  the present bill before your 
committee accomplishes, such as p ermittin g the use  of the many vessels of exempt 
towers on the inland rive rs to help in accumula ting large tows and in expedi ting 
cargoes on any towing vessel that  can handle the  movement. The present legisla­
tion does provide more flexibility and bet ter  service  in the public interest than 
was proposed in H.R. 9046. And as we stated, the  w ate r car rie r industry  is united 
in suppor t of H.R. 7610.

Mr. Chairm an, I hope tha t my answers clear up  the questions  you propounded in 
your letter. If  ther e is still  any doubt  on the answ ers to your questions I will be 
happy to elabo rate fu rth er  to clear  them up either  by let ter  o r in person.

It  is sometimes difficult to cover in let ters the complete und erst and ing and 
explanation to the satis faction of the inte rrog ator, so a s I said I will be happy 
to follow up if there are  still  any questions unanswered on t his  subject.

My personal thanks  again  to you and your  committee for  perm ittin g me to 
appear and supplement my stat eme nt on October 10 and to be able personally 
to answer the questions asked  by the commit tee.

With best regards, I  remain,
Very truly  yours,

P. A. Mechling,
Chairman, Legislative Committee.

Mr. Friedel. Our next witness will be Mr. Robert W. Sanders, presi­
dent of Red Star Towing & Transportation Co. of New York.

He had to leave, so his statement will be included in the record.
(Mr. Sanders’ statement follows:)

Statement of R obert W. Sanders, P resident, Red Star Towing & 
Transportation Co.

My name is Robert W. Sanders, I am preside nt of the Red Star  Towing and 
Tra nsportatio n Company, a certificated common ca rrie r, using  barges and tugs in 
operation  along the  A tlantic Coast. New York Harbo r is our base of operations. 
We support H.R. 7610 and rela ted  bills, but  since we feel the re will be many 
appe aring before your Committee to offer general support, we would like to 
confine our  re marks specifically to the  effect these  b ills will have  on small water 
carr iers .

In our area of operat ion priva te carri age  has been the l argest competi tive facto r 
faced by th e small w ate r carr ier  industry.  The vast  majo rity  of tonnag e availa ble 
for  wa ter  transp ortation  consists of bulk commodities  and thi s tran spo rta tion 
has  been control led by the producers  of the  commodities. Regulated business Is 
small due primarily  to  the  cons truct ion of modem high speed highways, and 
competit ion from  ra il carrier s, both of which paralle l the  wa ter  routes in the 
nor theastern  port ion of the United States.

The unregula ted commodities which move in our area and our rough estim ates 
of quantit ies are  as f ollows: crushed stone 5,000,000 tons a nn ua lly ; sand 5,000,000 
annually; cement 10,000,000 bar rels  annually; bituminous coal 8,000,000 tons 
annually.  The c rushed stone produced in the area moves on fleets of scows owned 
by th e producers. These fleets a re augmented by seasonally cha rtered equipment. 
Some of these  p roducers also own the ir tugs, while  o ther s chart er tugs and con­
duct t he ir own operations. The sand producers are  even more self-sufficient, and 
are  subst antia l opera tors  of ma rine equipment, includ ing barges  and tugs . Cement 
producers have  rece ntly  invested larg e sums in modern barge  equipment for  the 
transp ortation of their  own products. Coal producers also move great qua nti ­
ties of their  own products  in vessels they  own, and some public uti liti es have
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recently purchased their own barge equipment for  the tra nsp ort ation  of bitumi­
nous coal. We do not  feel that  the tren d tow ard  priva te car riag e ins titute d by 
these  large  producers of bulk commodities  will sub stan tial ly change. The quant i­
ties  are  large  and the  producers  are  reluc tan t to gr an t long-term con trac ts to 
privat e wa ter  car rier s. Such long-term con trac ts would be requ ired in orde r 
for  an independent ca rri er  to have available the  requ ired  financ ial supp ort 
needed to properly  hand le th is volume of business.

The total  transp ortation system in our area, there fore , has  developed around 
the bulk commodities, t he movement of which is controlled by th e producers. The 
small  wate r carrie r is  able  to work as a subcontractor, eith er in the chartering of 
scows to the  producers or rend ering limi ted towage  service. The small car rie r 
who a t the same time is attempting  to ha ndle regulat ed tran spo rta tion finds t ha t 
his atte mpts to combine regu lated business with  unre gula ted business is discour­
aged by the bulk commodity producers, who desire their  tran spo rta tion costs be 
kept as privat e as possible. Since under the presen t regu lations the  inclusion of 
regu lated commodities into the tow of the unregulated bulk producer  would 
requ ire the  c ar rie r to publish his rat es on bulk materia l, the tendency has been 
to avoid such mixing.

This  specializat ion has  not affected the bulk  t ran spo rta tion costs substan tial ly 
since the bulk shippers  are  provid ing the vast ma jor ity  of volume in any event 
and  since they contro l the ir own transp ortation systems, they are  able to 
crea te volume when it  is required in order  to reduce th eir  costs.

The shipper of regulate d commodities, on the other hand,  does not  have thi s 
volume. In  this  case the shipper’s commodity cann ot be given in volume nor can 
it  be interming led with  bulk withou t disclosing  transp ortation costs the bulk 
shippers would ra ther  keep to themselves. The res ult  of all this is th at  the tows 
of reg ulat ed commodities are  smaller in size, therefore, which will inevitably lead 
to higher  transp ortation  costs.

Passage of H.R. 7610 will  enable the small wa ter  c ar rie r to combine regu lated  
and  unre gulated  commodities, as well as combining more tha n thre e bulk com­
modities withou t disclosure of rat es affecting  the  bulk commodities. For  the 
smal l tower, there fore,  this  proposed legislation  will stim ulat e business by allow­
ing the small wa ter  carri er  to combine various types of business. It  may also 
lead  to a simplif ication of tariff s, an d to a reduc tion in the  amount of t ari ff changes 
which now occasionally plague the In ters ta te  Commerce Commission. In add i­
tion to being helpful to the  small wrater  car rie r, we also feel th at  economic 
advanta ges  to the  shipping public will ensue, since the  crea tion  of larg er tows 
and a combination of more commodities  in a single tow will res ult  in oppor­
tun itie s to reduce costs.

Mr.  F riedel. Our  next witn ess wil l be Mr.  Cl int on  H.  Vescelius, 
M an ufac turin g Chemists  Asso ciat ion,  Washington , D.C.

Do you hav e a sta tem ent th at  you wou ld like  to have sub mitted 
fo r the record ?

STATEMENT OF CLINTON H. VESCELIUS, MANUFACTURING 
CHEMISTS ASSOCIATION

Mr. Vescelius . Yes, sir.  I  un de rst an d ou r sta tem ent has been sub­
mi tted. As it  is short , I  would like to  read  it,  if  I  may.

Mr.  Chairm an and members of  the subcomm ittee , my na me is C lin ton  
II . Vescelius. I  am ap pe ar ing in beha lf of  the  M an ufac turin g Chem­
ists  Associa tion , a nonprof it trad e asso ciat ion of  186 U.S . co rpora­
tion s, bo th lar ge  an d small, th at  collectively  rep res en t more th an  90 
percen t of the pro ductive  c apaci ty of the basic chem ical m an uf ac tu r­
ing  ind us try  in th is  country.

I  am pro fes sionally  employed by a major  chem ical com pan y as its  
di rec tor  of  tra ns po rta tio n and am cu rre nt ly  ser vin g as a member of  
the  M an ufac turin g Che mis ts Assoc iation’s Tr an sp or ta tio n an d Di s­
tri bu tio n Comm ittee.

Th e asso cia tion ’s members  hav e ne ar ly  2,000 pl an ts  in  the Uni ted 
Sta tes , wi th  a rep resentati on  in alm ost  every State . Ma ny of  these
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plan ts are  located on nav igable  waterways and make  use o f the  inla nd 
waterw ay syste m in connectio n wi th the  assembly of raw  ma ter ial s to 
be used in m an uf ac tu rin g processes and  in the di str ibu tio n of ma nu­fac tur ed  pro duc ts.

All agenc ies of  tra ns po rta tio n are  used by them for the  movement 
of num erou s com mod ities  inb oun d to and  outbo und from thei r pla nts  and  warehouses.

The  p urp ose  o f II. R. 7610, reduced to a sing le sta tem ent , is to make 
lawful the  pra ctice  of  mixin g un reg ula ted  bulk and  reg ula ted  non­
bulk commodities  in a sing le tow on the in lan d waterw ays , a practic e 
which has  been followed fo r 27 years, but  which is now unlaw ful  as a 
result  of  a rec ent  U.S.  Supreme Court decision.

The bil l will  bene fit wa ter  c arr ier s. It  will benef it shippe rs. Also , it 
is in the  public  int ere st,  in th at  it  will con tinu e the  policy and prac ­
tices th at  hav e brou gh t prosperity to loca lities and regions,  to oth er 
ind ust rie s, an d to  com pet ing  modes of  tra ns po rta tio n.

Fi rs t,  the benefi ts to the  wa ter  ca rri ers are  pro duc ed fro m the  effi­
ciency and prof ita bi lity o f the  mixed tow, which uti lize s h igh-powered  
boa ts to push lar ge  tows, and  consequ ently redu ces un it cost.

The alt ern atives, which  include  pr iva te carriage, are  more costly .
Secondly, shippers , inc lud ing  chemical shipp ers , benef it from the  

effect, on tra ns po rta tio n cha rges of  the  reduced un it costs.
A his tor ica l com parison  will show the  need th at  the  chemical in­

du str y has  for the  waterw ays , and also will measure  the  trem endous  increase in th ei r use by the  chemica l industry.
Dom estic  barge  tra ns po rta tio n of  chem icals  and  relate d pro ducts  

increased by 120 percen t betw een 1957 and 1964, the  last year fo r which  
sta tis tic s are  ava ilab le, as ind ica ted  on the  tab le herewith  sub mit ted .

(Table r efe rre d to  fo llo ws :)
DOMESTIC BARGE TRAFFIC  OF CHEM ICAL AND RELATED PRODUCTS 

(In  tons  of  2,000 pou nds ]

Coal ta r prod uc ts ................. ...........................................................................................
Med icina l and ph armac eu tic al  pre para tions.........................................................S ul fu ric  acid ................................................................................................................... '
In dustr ia l chem ica ls (e xc ep t su lfuri c ac id ).............................. ..............................
Pigments , paints , and va rn ishe s................................................................... .............
Ni trogeno us fe rt il iz e rs  and  fe rt il iz e r m ate rial s......................................................
Pho sphate fe rt il iz e r m a te ri a ls ...................................................................................
Potash fe rt il iz e r mate rial s.............................................................................
Fer til izer and  fe rt il iz e r mater ia ls  not  elsewh ere c la ss if ie d ...............................
Mi scellaneous chem ica l pr od uc ts ..............................................................................

To ta l......................................................................................................................

1957 1964 Increase

1,84 4,05 0 3, 584, 448 1,74 0,39 8
150 242 92

1.66 9,72 0 3,11 1,40 3 1,44 1.68 3
3,43 6,70 5 8,28 6,27 6 4,84 9,571

16,354 60 ,469 44 ,115
174 ,32 8 698 ,931 524,603

1,2 34 ,461 2,98 3,  346 1,74 8,88 5
36.641 84,71 9 48 ,078

242, 058 337,4 83 95 ,425
18,404 9,89 3 (8 ,5 11 )

8,67 2,871 19 ,157 ,210 10 ,484 ,339

Mr. Vescelius. For  the  record , Mr.  Ch air man , I  would like to cor ­
rect the  bot tom  line  of the sta tis tic s fo r the chemical ind ust ry.

We do have  now the  1965 st ati stics,  and  th e t ota l fo r 1965 is 19,822,- 
460, and  the  increase  becomes 11,145,589.

Th is reflects a 129-percent increase , 1965 versus  1957, as opposed to 
the  120 perc ent we showed above.

Th is dyn amic grow th in wa ter  t ra ns po rta tio n of chemical pro ducts  
has  not been at  the  expense of othe r modes  of tra ns po rta tio n.  Quite 
to the  contr ary,  ra ilr oa d shipm ent s of  chem ical pro ducts  fro m the
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Baton  Roug e-New O rleans  are a, for  exam ple,  have  gro wn  in the past 10 
yea rs f rom  alm ost  not hing  to daily tr ain loa ds .

Sh ippe rs of chem ical products hav e chosen to  loca te many of thei r 
plan ts alo ng the  riv ers  because of the  low cost and the  efficiency of 
water  tra ns po rta tio n.  Along the Mis siss ippi River between Baton  
Rouge and New Orl ean s, 44 such  pla nts , rep res entin g a $2 b illion in ­
vestment in fac ilit ies  and lan d, have  been esta blished  in a lit tle  more  
than  10 years.

The  presence of  the  river,  which provides access to domestic  and 
wor ld ma rke ts and raw  ma ter ial s, was an indispensable factor  in the 
choice of  those p lant  loca tions .

Elsewhere in the  Na tion, whe rever rai l and  riv er  meet , ind ustrial 
wea lth is produced. The chem ical companies of th is associat ion,  to 
ma in the  hea lthy grow th which has  occurred du ring  the  lif e of the 
mixed -towin g pract ice , urg e it s con tinu ance.

To  en d it  now would, in the  view’ of the chemical ind us try , serve no 
con struct ive  purp ose. Ra ther , it  wou ld place an imp ediment on the 
ab ili ty  of  wa ter  ca rri ers to pro vid e efficient tra ns po rta tio n.

Ap prov al of th is bil l will  insure  the  conti nuati on  of efficient pr ac ­
tices  that  benefit th e economy and  the consumer .

Sou nd economic con ditions  h ave  been fos tered by the  mixed tow ing  
practic e, and  th is  is in the pub lic inte res t. The wa ter  ca rri ers have 
dem onstrated, by the  adop tio n of  the pra ctice,  the  sound economy of 
it. Sh ippe rs would suffe r high er  costs and tra ns po rta tio n delays  if  it 
were to c ont inue to  be unlawful.

Chemical products which did  no t exi st 10 ye ars  ago are  tod ay  pr o­
duced at  rivers ide  plan ts and move in tra in load  volume, and the  ra il ­
roads have  benef ited. These are  prec isely the  sound economic con di­
tio ns  whi ch are  sought in the  na tio na l tra ns po rtat io n policy of the  
Congress.

A second portion  of  the bill  wou ld repeal  the Ju ne  1, 1939, gr an d­
fa th er  date. Th is pro vis ion  has  been difficult to  in terp re t, appears  to 
serve no useful purpose, and chemical sh ipp ers  stron gly recommend 
its  remov al.

In  closing, H.R.  7610 appears  to  be th at  happ y ra ri ty  which will 
benefit all a nd  in jur e none .

We  strongly  endo rse i ts ad opt ion .
Tha nk  you, Mr . Chairm an.
Mr.  F riedel. Th an k you.
Are th ere  any quest ions  ?
Mr. D ingell. Yes, si r.
Mr. F riedel. Mr. Dingell.
Mr. D ingell. I am inte res ted  in your  tes tim ony in supp ort of thi s 

leg isla tion . I am wondering if you would su pp or t what I un de rst and 
is an ame ndm ent proposed to come before  thi s commit tee elimi na tin g 
the  min imu m on bulk shipm ent s by rai l.

Mr. Vescelius. You mean der egula tion?
Mr. D ingell. De reg ula tion of bulk shipm ents, and  ins ofar as the  

min imu ms a re concerned.
Mr. Vescelius. I am going to have  to ans wer th is  in thi s way, sir.  

The M an ufac turin g Che mis ts Associa tion , which I am represen tin g 
here  tod ay,  has  no pos ition on th at  matt er , and it  would have to be 
stu die d by them in orde r fo r them to come up  with a posi tion .
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Mr.  D inge el. I  would sugges t to  you, sir , th at  it would  he very 
well fo r you to  commence a very inte nsiv e study  of th at  pa rti cu la r 
pro posit ion , because th at  amendmen t, I  underst and, is coming befo re 
th is comm ittee.

I  th in k th at  you should  be well aware of  the  impact of th at  kin d 
of amend ment on your  constitu ency. I  th ink th at  you oug ht to also 
be aware  no t only  of  the  im pact of  th at , but of the position  th at  
you will tak e ther eon .

Mr.  Vesceetus. Tha t is true.
Mr . D ingeee. P ar tic ul ar ly  on the bill if it is amended th at  way.
Mr.  Vesceetus. Bu t you unde rst and, I am sure , th at  the  mat te r of 

de reg ulati ng  the  r ail road s is an  ext remely complex one, a nd we would 
have to, fo r example, see exa ctly  how it would be worded, and  in­
ter prete d,  as to wh at safeg uards  we might  have as shippe rs, and  
where we stan d.

I f  th at  is made public to us, why, we wou ld tak e a pos ition on it, 
I am sure.

Mr. D ingeee. Now let ’s exp lore  th is a bi t, if we may. I f  we were 
to der egu late  the  min imums on ra ilr oa ds  on bulk, and  eliminat e the  
mixin g nd e,  and  fo r all int ents and purpo ses  el imina te the  m inim ums 
on bulk ca rriage by water, which is wh at  th is bill would do. what 
pro tec tion  would your  constituency and  the members of the  Manu­
factur ing Che mis ts Associa tion  hav e ag ains t price discrimination, a 
lower rate be ing  afforded to one shippe r in the same position as opposed 
to his com pet itor?

Mr.  Vescelius. We would  hav e to know the  answer  to th at  ques ­
tion before  we could  take a pos ition.

Mr. D ingeee. I th ink you ha d be tte r be scr ut ini zin g th at  ques tion,  
because th at  quest ion is going to be befo re th is comm ittee in connec­
tion wi th the  legisla tion  which you have ju st endorsed, and it is a 
mat te r which you have ind ica ted  th at the  M an ufac turin g Chemis ts 
Associa tion  has no t stud ied.

Mr.  Vesceetus. We  have  no t seen th is ame ndm ent , sir,  and  have 
no idea how it is worded, or how it will apply .

Some  of the Congressm en mentio ned  th e othe r bil l (H .R . 9903) 
th at  was before  you some yea rs ago. A lot  of work went int o that . 
There  were many dr af ts  of it. I t  was worked over for a long time .

Mr.  D ingeel. I s i t no t a fac t th at once you eliminate the  minimums, 
you do affo rd trem end ous  op po rtu ni ty  fo r pric e discriminat ions, and 
un fa ir  pre ferenc e fo r one ca rri er  over anoth er?

Mr. Vesceetus. Speakin g as an ind ivi dual tra ns po rta tio n manag er 
fo r an ind ividual chem ical com pan y, 1 would say yes, th at  is tru e. 
There  is th at  threat .

For example, one of  t he  pro vis ion s in the  pa st has been th at  these 
ra tes by ra ilr oa d would no t be publi shed in any  way, and  th is  would 
make a difficul t sit ua tio n fo r chem ical shippers . We  equa lize  fre ight  
in t he  chemical indu str y with comp eting po ints , pro ducin g points,  a nd 
it is done on the  basis th at  we know what pric es exist.

Mr. Dinge ee. This is rea lly  a m at te r of utm ost  com pet itive  impor­
tan ce to  m an uf ac tu rin g chem ists, indeed  to any  ind us try  t hat  ha ppens  
to use lar ge  bu lk shipm ent s of  commodities . Am I cor rec t?

Mr.  Vescelius . I t  certa inl y is.
Mr.  Dinge ee. Th an k you.
I  have no fu rthe r ques tions .
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Mr. F riedel. Mr.  Devine?
Mr. Devine. I  have no ques tions .
Mr. F riedel. Mr . Ku ykenda ll?
Mr.  K uykendall . I hav e no ques tions .
Mr.  F riedel. Mr.  Wa tson.
Mr.  W atson. 1 have a br ie f ques tion .
On page 2 you  m ake  a  s tatem ent—and  I am sure th at  we wou ld all 

agree wi th it—th at  th is bill  w ould  benefi t th e wa ter  car rie rs  a nd bene ­
fit the shipp ers , and also benef it the consumers, but  you  are  aware  
of the  fact  th at  Congres s has to  look at  the  ove rall  effect of these  
th ings  on all  modes of tra ns po rta tio n,  ra th er  than  the  effect on only 
one, and I am af ra id  th at  th at  sta tem ent is no t a we ll-t hought-out 
one, so fa r as its  poss ible effect on othe r carrie rs.

Ha ve  you looked int o th at ?
Mr. Vescelius . Well, sir,  I  can  o nly  refe r you to othe r pa rts  of my 

sta tem ent , in whi ch we br ing ou t the fac t th at  whe rever the  riv er 
and the ra ilr oa ds  meet, th at  the  rai ls are  prosperous.

Some  of ou r most pro spe rou s ra ilroads , and  the ra ilroa ds  we do 
busin ess with every day, seem to be most pro spe rou s where they have 
riv er  po rts , or where they pa ra lle l the  riv er,  and  one of the reasons 
fo r t ha t, sir,  is in  th e chemical  i nd us try , a t leas t, th at a lot  o f ou r low­
cost bulk raw  mate ria ls move int o produc ing  chem ical plan ts on the  
riv er,  which were  placed  on the  riv ers  and bil lions of do lla rs were 
spe nt fo r th is  purpo se,  and  p ou rin g out  o f th ese plan ts are  the finished 
pro ducts , which are  h ighe r ra ted , and on which we pay more  fre ight . 
They move ou t i n thousands  of  h op pe r cars,  t an k cars, and b oxcars by 
rai lro ad .

I t  is  a  k ind  o f ha pp y combination. Th e low-cost raw  ma ter ial s, like 
phosphate  rock , move long dis tances  over  wa ter  at  a low un it cost, 
and we will  tu rn  phosphate  rock  into a numb er of  detergents  which 
move out in car loa ds and tru ck loa ds  out  of  th is plan t.

We  t hink  about the oth er modes, and  could no t ex ist  wi tho ut them,  
and the chem ical  indu str y here tod ay  is no t pre jud ice d one way or 
the  other . Our  i nd us try  uses a ll forms  of tra ns po rta tio n,  as yo u know.

Mr. W atson. Tha nk  you very much .
Mr. F riedel. Th an k you  very much .
Our  next witn ess will  be Mr. J . A. Griffin,  assis tan t gen era l traffic 

manag er,  Sw if t & Co.
You  a pp ea r fo r the Na tio na l P la nt Food In st itu te . Is  t hat cor rec t ?

STATEMENT OF J. A. GRIFF IN ON BEHALF OF THE NATIONAL 
PLANT FOOD INSTITUTE

Mr. Gri ff in . Yes.
Mr. F riedel. M r. Griffin,  if  you wou ld like  to hav e your  fu ll stat e­

ment included in the  record and  briefly sum ma rize it , since we have  one 
oth er witn ess, we would ap prec iat e it very much .

Mr. Gri ff in . Yes, sir. I t is q uite short , and  if  I may  rea d it, it will 
take no more  time than  to sum marize  it.

My name is J . A. Griffin. I am assis tan t gen era l traffic  ma nager, 
Sw ift  & Co., wi th pr inc ipal offices in Chicago.

I  ha ve  been au tho rized  by Pa ul  T . T ru it t,  p res ide nt of  th e Na tio na l 
Pl an t Food In st itu te , headquartere d in W ashing ton, D.C ., to  ap pe ar  
and presen t th is sta tem ent  on beha lf of  the  ins titute .
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'I'lie National Plant Fond Institute is a voluntary nonprofit trade 
association of the fe rtilizer industry. It has 125 members and 30 affili­
ated regional or State fertilize r associations, lists of which are attached 
hereto.

(The membership list referred to is in committee files.)
Mr. Griffin. Inst itute  members and members of the  affiliated asso­

ciations produce and market approximate ly 75 percent of the fertilizer- 
used on American farms.

The institu te’s members are major shippers  by barge of fertilizer 
and fert ilizer materials. Members of the National Plant Food Institute 
depend upon efficient, frequent, low-cost .water transportation to move 
the .plant food, which increases the food supply of  the Nation.

Enactment of bill, H.R . 7610, or like bills would permit the opera­
tion on the inland waterways of mixed tows of unregulated bulk com­
modities and regulated nonbulk commodities.

The importance of the inland waterways to the plant food industry 
can be surmised from the  statist ics of domestic barge traffic shown on 
the submitted table.

With your permission, I will not read those, but the authority is 
given, and I would like to say that, all of the commodities listed are 
either fer tilizers or fe rtilizer materials.

(The table referred to follows:)

Code
No.

1493
1492
2814
1471
2873
2874

2875
2871

2872 
2879

DOMESTIC BARGE TRAFFIC,i CALENDAR YEAR 1965 

(In tons of 2,000 pounds]

Commodity

Su lfur , liq u id ...................................................
Sulfur , d ry . .....................................................
Su lfu ric  acid ......................... . ........................
Phosphate rock.......................... .....................
Superphosphate_________  __________
Phosphatic fer til ize r and fe rti lizer  mate rials,

not elsewhere classified..............................
Ammonium sulfa te ____ .
Nitrogenous fe rti lizer  and fe rti liz er  materials 

manufactured___________ ___________
Potassic fe rti liz er  ma ter ials ...........................
Fer tilizer and fe rti liz er  mate rials,  not else­

where classified...........................................

Tota l. ....................................................

Coastwise
Lake-
wise Internal Local

Int ra-
te rr i­
tory

Tota l

190, 360 4,610,319 200,248 5,000.92 /
11,424 144. 858 34 156,316

104.808 2,030, 025 792,362 2,927,195
2,438,812 632,960 23,678 3, 095. 450

257,337 397,986 ............ ............ 655,323

127,737 67,977 195,714
18, 055 75,848 27,770 121,673

42,692 151,270 15 193,977
49,439 31,141 ............ ............ 80,580

33, 083 259, 452 1,925 294,460

12,721,615

> Non-self -propelled vessels.

Source: Table 10, "Domestic Barge Traff ic, Commodity by Type of T raffic, Waterborne Commerce of the United States, 
Calendar Year 1965, Pt. 5, Department of the Army, Corps of Engineers ."

Mr. Griffin. These are the latest, available statistics. The plant food 
indust ry has been growing steadily, and later figures would be even 
higher than  those of 1965.

The mixing of regulated and unregula ted freig ht in a single tow on 
the inland waterways has been practiced since the passage of part  II I 
of the Inter state Commerce Act in 1940.

On March 20, 19G7, the Supreme Court issued a per curiam order 
in No. 947, Gulf Canal Lines, Inc., et al. v. United States and In ter ­
state Commerce Commission, affirming a lower court's decision (258 
F. Supp. 864 (1966)) that in order to reta in its exemption from regula­
tion under section 303(b) of the Interstate Commerce Act, the water
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carrie r must not only comply with the three-bulk cargo restr iction, but 
must be certain tha t anyone it hires to do towing also complies with the 
restriction, that if an opera tor engaged by a bulk water carrier claiming 
exemption under section 303(b) transports more than three bulk com­
modities at once, or transpor ts bulk and nonbulk commodities together, 
the carrie r which hired it automaticlly loses its exemption and comes 
under ICC economic regulations.

Thus House bill 7610 and like bills assumed even greater importance 
to the plant food industry.

The Interstate Commerce Commission, in response to a plea of the 
water carriers, and in view of the proposed legislation here being dis­
cussed, has postponed compliance until January 1,1968.

Should House bill 7610 and like bills fail to become law, water  car­
riers will have to sp lit large  tows into smaller tows, powerful towboats 
will operate below the ir optimum efficiency, either as a result of push­
ing smaller tows or because of delays waiting for larger tows to be 
assembled, and the higher cost of the less efficient operations will affect 
the transporta tion charges to be paid by the plant food industry.

These are the immediate results. The inevitable fur ther  consequence, 
however, is tha t the American consumer will pay more for food, as 
higher  transportation costs find their way into the cost and price struc­
ture of the food industry.

If  these undesirable consequences were to be offset by other benefits, 
opposition to the bills might be justifiable. But no countervailing bene­
fits are assured, or even likely.

Failure to pass the bill or like bills would increase water costs, with­
out reducing rail costs. I t would not cause the diversion of plant food 
shipments from barge to any other mode of transportation, but it 
would produce higher costs on the waterways.

Certainly no countervailing benefit can be found for the farmer, 
whose costs are made higher,  and for the consumer, whose prices are 
increased.

We also support the portion of the bills which will remove the so- 
called g rand father date of June  1, 1939. This parenthetical clause is 
contrary to progress, precluding the advantages of lower costing trans­
portat ion from newly developed bulk commodities or from commodi­
ties tha t advancements in methods of handling would now permit 
movement in bulk.

We respectfully  request the committee to approve bill H.R. 7610.
Mr. Chairman, on behalf of the institute, I wish to express my 

appreciation for the opportunity to present the position.
Mr. Friedel. I want to thank vou for your very brief statement, 

Mr. Griffin.
Are there any questions?
Mr. Dingell. Yes, Mr. Chairman.
Mr. Friedel. Be brief.
Mr. Dingell. I am always b rief, Mr. Chairman.
What would be your position on the legislation, sir, if it were to 

eliminate the minimums on bulk shipment by rail?
Mr. Griffin. Well, here again we have not  seen the legislation, and 

we would have to take the legislation and work with our counsel and 
arrive at a conclusion.

I am not in a position to say.
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Mr. Friedel. Will the gentleman yield?
Air. Dingell. I would be happy to yield.
Air. Friedel. Were you familiar  with the last bill tha t we had, 

where we took in all modes of transportation? I believe i t was H.K. 
9903.

Air. Griffin . Yes.
Air. Friedel. Were you opposed to it then?
Air. Griffin. The institu te took no position.
Air. F riedel. Would tha t benefit, make it more competitive for the 

shippers to choose their mode of transportation ?
Air. Griffin. Well, Air. Chairman, that  parti cular legislation was 

given due consideration by the institute, and the institute members 
were unable to arrive at a uniform position.

Air. Dingell. On this question of the deregulation of bulk carriage 
minimums by rail,  would this afford substantial opportunity for very 
real discriminations between shippers, areas in this country, by the 
recipients of those exemptions?

Air. Griffin. I can give you an opinion on th at, sir.
Air. Dingell. I would like to have your thoughts.
Air. Griffin . I have seen the agricu ltural  exemption operate for 

many years on livestock in motor carriage.
Air. D ingell. You are talkin g about hauling by truck, not by rail ?
Air. Griffin. Tha t is right, yes; livestock by rail is regulated.
Air. Dingell. Tha t is right .
Air. Griffin . And I have not seen any evidence of discrimination.
Air. D ingell. AVell, do you remember way back when the ICC Act 

was set up?
Air. Griffin. Yes, sir.
Air. Dingell. Do you remember they had the long haul and short 

haul; shippers would pay much less for long hauls sometimes than 
for short hauls ?

Air. Griffin. Yes.
Air. Dingell. All right.  Now, the ICC and the minimums in the 

Interstate Commerce Commission Act  were set up to halt  tha t kind 
of discrimination. Is tha t correct?

Air. Griffin. Yes.
Air. Dingell. If  we were to eliminate the minimums on bulk car­

riers, we would be righ t back at  t hat  point, would we not?
Air. Griffin. I don’t know, sir. There are many areas of exemption 

embraced by the Inter state  Commerce Act, and I happen to be involved 
in many of those areas.

Air. D ingell. The purpose of the  minimums is to prevent price dis­
crimination; is it not? Is tha t not what it is there for, to prevent the 
carri er from favoring  one shipper  or one area over the other?

Air. Griffin. The purpose of the regulation is; yes, sir.
Air. Dingell. Tha t is the purpose of the minimum, to eliminate 

discrimination between shippers, areas, consignees, and consignors. Is  
tha t right?

Air. Griffin. Tha t is the purpose of the regulation.
Air. Dingell. If  you eliminate the minimums, you will eliminate 

an impor tant protection against discrimination on rates. Is tha t not 
correct ?

Air. Griffin . Well, it does not necessarily follow.
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Mr. D ingell. W ell , at  least it is so in the ory ; is it  not ? The mini­
mum  is set in the re to  p rev en t pr ice  d isc rim ina tion between are as and 
shipp ers  a nd  consignees?

Mrs . Gri ff in . That  was the  purpo se of the  In te rs ta te  Commerce  
A ct; yes, s ir.

Mr.  D ingell. A nd  the  min imu ms w ere set up to establ ish  th at  pur­
pose, were  they no t, th e minimum regula tion?

You  must ha ve some ex perience  on that.
Mr.  Gri ff in . C er tai nly , I  h ave  experience in the movement of  l ive ­

stock. I  have experience in the movement of dres sed po ult ry .
Mr. D ingell. D o you rem ember  the  whole movement was set up  by 

th is dis crimination between are as and  sh ipp ers  as  to  minim um price s?
Mr. Gri ff in . In  my expe rience, we have no t noted  the  discr imina ­

tion .
Air. D ingell. You are  no t answering  my ques tion . I  am sure you 

are  int ell ige nt and know wh at questio n I  hav e asked you. I  jus t asked 
you a ve ry s imple question.

I f  you eliminat e the  min imums,  you make price dis crimination 
possible ; don’t you ?

Air. Gri ff in . If  you remove regulat ion .
Air. D ingell. Of t he  min imu ms ?
Air. Gri ff in . The pos sib ility of  dis crimina tion is th er e;  yes, sir.
Air. D ingell. Yes, you do.
Al l righ t. Ha ve  y ou not iced any pa rt ic ul ar  a dv an tag e which comes 

to the  person  who ships un reg ulate d in terms  o f cha rges to him  ?
Air. Gri ff in . Yes, sir .
Air. Dinge ll. A ll rig ht . W ha t is th e advanta ge  ? Is  there a mone­

ta ry  advanta ge  ? Does he ge t a b ett er  rat e ?
Air. Gri ff in . Yes.
Air. D ingell. W hy  does he get  a be tte r ra te  w hen he ships wi tho ut 

reg ulati on  and minim ums th an  when he ships wi th regu latio n and  
min imu ms?

Air. Gri ff in . Genera lly  it  is a special ized  ca rrier.
Air. D ingell. I f  I  w ere to ship  spec ializ ed ca rri ag e bulk, and  I  were 

confo rming  w ith  fa ir  p rac tice s, an d so fo rth , wou ld it no t ind ica te to 
you th at  if  I were  sh ipping  eit he r reg ula ted  or  un reg ulate d I  wou ld 
affo rd ap prox im ate ly the same price s, if  I  were  to charg e a fa ir  r ate?

Air. G ri ff in . Ge neral ly a c on tra ct ca rr ie r is ab le to opera te a t lower 
cost.

Air. D ingell. Why  ? W hy  is he  any m ore  ab le to opera te at  low cost 
than  a common ca rri er  ?

Air. Gri ff in . Because lie is spec ialized, and  does no t hold him sel f 
out to the gen era l pub lic,  and therefore does no t have the ad di tio na l 
costs that  the  common ca rr ie r does have.

Air. D ingell. Tha nk  you.
Th an k you , Air. Chairma n.
Air. F riedel. Air. Dev ine?
Air. Devine. I  have no ques tions .
Air. F  riedel. Air. Kuyk en da ll ?
Air. K uykendall. Air. Griffin,  as a busines sma n rep res en tin g, we 

hope, a p rofitma kin g organiz ati on , I  do no t hold you suspec t in w an tin g 
to cu t costs. There  m ay be o ther  peop le in th is  Cong ress who may feel  
th is way. I  do n’t hap pen to  be one of them .
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I cannot see tha t you could take any other position except to want to cut costs in every area, both fo r yourself as a company and fo r your overall industry. Is this not true?
Mr. Griffin. Yes, sir. We have an obligation to stockholders. We have an obligation to agr icultural industry , and we have an obligation to the consuming public, to keep costs down.
Mr. Kuykendall. Now, secondly, what percent of your overall delivered product, not speaking of the overall company, but strictly your agrochemical operation, what percent of  the cost of your finished product is transporta tion?  What percent of your  delivered product is transportation ?
Mr. Griffin . I am sorry. I don’t have that figure.
Mr. Kuykendall. Could you get that figure for us ?Mr. Griffin. Yes, sir.
(The information requested follows:)

S w if t  & C o m pa ny ,
Gen er al T ra ns po rt at io n D epa rtm en t,

Chicago, III., October 19, 1967.Hon. Dan Kuykendall,
Committee on Intersta te and Foreign Commerce, House of Representa tives, Washington, D.C.

Dear Mr. Kuykendall : I am replying herewith  to your request for  the fol­lowing information, during my testimony before your  committee  on October 10, 1967.
A survey  of eight members of the National  Pla nt Food Ins titu te, all of whom have substan tial  operat ions, indicates the percentage of transportatio n cost to the cost of the finished product ranges  from 8% to 35%, with the simple average  being 19%. This range is probably due to differences in analyses of finished product and to geographical locations.
If  I  can be of furth er assistance, please call upon me.Yours very truly ,

J. A. Griff in,
Ass istant General Traffic manager.

Mr. Kuykendall. Would you consider it an appreciable part of your cost ?
Mr. Griffin. I  would say it would be very substantial.
Mr. Kuykendall. So tha t anything  that would appreciably increase your cost of transporta tion would increase the cost of your delivered product  ?
Mr. Griffin. Tha t is correct.
Mr. Kuykendall. Therefore increasing the cost to the consumer and /or  decreasing the profits to your stockholders. Is this correct?Mr. Griffin. Yes.
Mr. Kuykendall. That is all.
Mr. Friedel. Mr. Watson ?
Mr. Watson. I have no questions.
Mr. Friedel. Thank you.
Mr. Griffin . Thank  you.
Mr. F riedel. Our next witness is Mr. Roy F. Hendrickson, executive secretary of the National Federation of Grain Cooperatives.

STATEMENT OF ROY F. HENDRICKSON, EXECUTIVE SECRETARY, 
NATIONAL FEDERATION OF GRAIN COOPERATIVES

Mr. ITendrtckson. Mr. Chairman, copies of my statement are dis­tributed, I believe, and I will simply summarize and try to save time.Mr. F riedel. Your whole statement will be included in the record.
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(Mr. Hendrickson's prepared statement follows:)
Statement of Roy F. Hendrickson, Executive Secretary, National 

Federation of Grain Cooperatives

Mr. Chairman, my name is Roy F. Hendr ickson , Execu tive Secretary  of the 
National  Federat ion of Grain  Cooperatives. I am appe aring here  to express 
for our membership supp ort of H.R. 7610.

Under exis ting law, Section 303(b) of the  In terst ate Commerce Act extends 
an exemption from economic regu lation to the tran spo rta tion by a water  car­
rie r of commodities in hulk when the cargo space of the vessel in which such 
commodities are transported is being used for  the  carryin g of not more than 
three such commodities. Such exemption is applicable only in the case of com­
modities in bulk which are “ (in accordance with  the  exist ing custom of trade 
in the handling and transp ortation of such commodities as of Jun e 1, 1939)” 
loaded and car ried withou t wrappers or containers and  received and delivered 
by the  car rie r without transp ortation mark or count. In the application of 
Section 303(b),  two or more vessels while  nav igate d as a un it are  considered 
to be a single vessel.

H.R. 7610 would, if enacted into law, stri ke the parenthet ical  clause quoted 
above.

Additionally, H.R. 7610 would eliminate  the requ irement tha t two or more ves­
sels while navigated as a uni t be considered to be a single vessel. The effect 
of this  would perm it the  regu latory exemption to be applied  to each vessel in a 
multi-vessel tow r athe r th an to the  tow it self.

The Federat ion consis ts of 26 regional or federa ted grain marketin g coopera­
tive associations owned, in turn , by some 2,700 local g rain  marke ting  cooperatives 
associa tions. These  operate  in all of the principa l grain and oilseed producing 
are as of the  nation from Delaware, Maryland, Virginia , New York, and Ohio 
west to the  Pacific Coast.

A sub stantial number of members of this Federation have barge-loading 
faciliti es on the  Mississippi-Missouri-Ill inois river system. They orig inate large  
quantit ies of gra in which is then  moved by barges down river for  both domestic 
use and export. They also are  la rge shippers of grain  by rail  and truck .

At St. Paul , Minnesota, is located the  F arm ers  Union Grain Term inal Associa­
tion which has, among other major faci lities , a large  term inal  eleva tor on the 
Mississippi River in St. Paul . Grain from the re is shipped via barge to many 
points  on the inlan d waterways and for export via the Gulf. This fede rated 
cooperative serves some 450 local and about 175 line elevato rs in Montana. North 
and  South Dakota, and  Minnesota. Shipped via barge  are  winter, spring, and 
drum  wheats, oats, barley , corn, soybeans, and flaxseed.

Mr. Char les H. Wulff, General Traffic Manager  for that  associa tion, asked to 
tes tify  before this Committee, and he filed a  stat ement  a t las t week's abbrevia ted 
hearing  in which he sta ted  his support of thi s legislat ion.

Another member which was also represen ted here last  week is the  Illinois 
Grain  Corporation which has  hea dqu arters  at  Chicago, Illinois. It  serves some 
260 local cooperative eleva tors in the Sta te of Illinois, owned by the local 
cooperatives which are  in turn  owned by the  farmers of the ter ritory served. It  
has  eleva tors  on th e Illinois,  Mississippi, and  Tennessee Rivers.

Mr. John J. Castellano, who is  General Fre igh t Traffic Manager for the Illinois 
cooperative , was here last  week to sta te the reasons why that  cooperat ive or­
ganization supports this legislat ion. His sta tem ent  was filed and is a pa rt of 
your record.

Thi rd is the Missouri Farmers  Association, with hea dqu arters  at  Columbia, 
Missouri, which has  river-connected elevators at  Louis iana, Missouri, Kan sas  
City, and at  numerous other points on both the Mississippi and Missouri Rivers.

It  also owns, together with  the  Illinois Grain Corporation  and  the Farmers  
Union Grain  Terminal Association, both referred to above, a large elev ator  at  
St. Louis, Missouri, opera ted by a separa te corporate  ins titu tion —the St. Louis 
Grain  Corporation—from which sub stantial barge  shipments are  also made.

Other members  which are  river-connected and favo r this  legislation inclu de :
1. The Farmers  Grain  Dealers Associat ion of Iowa, a federa ted cooperative 

based at  Des Moines. It  has  barge-loading houses at  McGregor and Meeker’s 
Landing , Iowa.

2. The Westcentral  Cooperative Grain  Company of Omaha, Nebraska , which  
serves local coopera tive associations in western  Iowa, most  of Nebraska, and pa rts
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of Wyoming and Colorado and which has a barge- loading  elevator  that  is rail-  
connected at  Omaha.

3. The Equi ty Union Grain  Company of Lincoln, Nebraska, a fede rated co­
opera tive serving farmers and cooperative associations in Nebraska, Colorado, 
Kansas, and Wyoming, which has a river- loading faci lity  a short distance below 
Omaha and which is also a part owner  w ith the  Missouri Farmers Association of 
a cooperative e leva tor a t Kansas  City tha t ships via barge.

4. The F arm ers  Union Cooperative Marketing  Association of Kansas City. Mis­
souri, which serves  numerous eleva tors in Kansas, Missouri, Nebraska, and Col­
orado and  wrhich has  a barge-loading f acil ity in connection with  i ts large eleva tor 
in the  Fa irfax  dis trict of  Kansas City, Kansas .

It  is indic ative  of the degree of intere st and involvement in wa ter  tra ns ­
por tation th at  currently the above-mentioned regional or federated  grain mark- 
keting cooperat ive associa tions, through a new corporation  they organized and 
financed—the Far mers Export Company—are now engaged in the const ruction 
of a large, efficient expo rt elevator  near Ama, Louis iana, which is on the west 
bank  of the Mississippi River  a sho rt distance above New Orleans. This  is a 
$20 million project.

Another member of this  Federat ion deeply inte rested in wa ter  tran spo rta tion 
is the Arkansas Grain Corporation of Stu ttgart , Arkansas. This  cooperat ive op­
era tes  soybean processing plants  at  Stut tgar t and Helena, Arkansas,  and ships 
via water, especially  from Helena,  sub stan tial  quantit ies of soybeans and soy­
bean products, as well as  oats, wheat, and othe r grain s.

Another cooperative fa r dis tan t from these  also supports this legislation—the 
North Pacific Grain  Growers of Por tlan d, Oregon, serving  cooperative associa­
tions  market ing grain in Washing ton State , Oregon, and northern  Idaho. This  co­
operative, which operates elevators at  Spokane, Kennewick, Vancouver, and 
Kalam a (all  in Wash ington  State ), ships a considerable volume of gra in on 
the Columbia River and expects  to make even gre ate r use of this rive r once 
development  now underw ay is completed.

Members of the Nat iona l Federat ion of Gra in Cooperatives favor the  pro­
posed modernization of the  exemption from regu lation of inland water car rie rs 
tran spo rtin g dr y bulk commodities.

We believe that  elimination  of the  present limitation , as proposed under this 
bill, would be in the  inte res t of farme rs and the  public. Its  enactme nt would 
enable the inlan d water  carriers  to continue the  remarka ble progress made to 
date of providing  a t low cost  vi tal wa ter  t ran spo rta tion services  for our member- 
shippe rs and the thousands  of farmers t ha t they  serve.

This  fre igh t bill, borne in larg e pa rt by farm ers,  in moving the ir products to 
markets  is large. They have benefited from the  services provided by barge lines, 
especially  in reach ing overseas markets .

As m arke ting agencies  for farm ers,  these  cooperatives  seek to enlarge and ex­
pand  sales both here  and abroad. Exports  of grain , which were rela tively small 
immediately prior to enactment  of Section 303(b) in 1040, are  substan tial  today.

In  recen t y ears  we have seen both the volume and  value of these grain exports 
increase sharply. The  expans ion of overseas markets is one of the  chief  hopes 
in provid ing relie f from the economic p ressures  aris ing out of excess productive 
capacity on United  S tates farms.

Figu res compiled by the U.S. Census Bureau for  the fiscal years 1065-67 reveal 
the  significance of these exports not only to  farmers but  for the major assistance 
they have provided in meeting th e Nation ’s balance of payments problem.

The following tab le i llus tra tes  thi s w el l:
SELECTED GRAIN  EXPORTS: VALUE AND QU AN TITIES , FIS CAL YEARS 196 5-67

Va lue  (i n  m il lio ns) Qua nt ity  (m il lio n  units)
Co mmod ity  and un it  -------------------------------------------------  ----------------------------------------------

1965 1966 1967 1965 1966 1967

Whe at................................... ...............................bushels .. $10,0 98 $1, 273 $1,181 63 5.7 78 5.5 665.8
Feed g ra in s____________................... . .m e tr ic  to n s .. 973 1,3 78 1,192 18.1 25 .9 21 .4
Soybeans ............................ _______________bushe ls .. 598 734 767 208.7 256.6 247.3

O il_______ ________ ............................ .p o u nd s .. 176 140 144 1,382. 0 1, 090. 0 1,043. 0
Mea l----------------------- _____ _____ .. s h o rt  to n s .. 163 197 225 2.1 2 .5 2.5

Co rn ......... ............................ ...............................b ushels .. 727 931 728 52 1.0 67 4.0 495.0

So urce : Tab ulated  fro m "F or e ig n A gricultura l Trad e of  the Un ited Sta tes, ”  Economic Research Servic e,  U.S. De pa rt­
men t of Agriculture .
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Barge transp ortation is one of the  ma jor  reasons that  it  has  been possible 

to expand these  exports. We look for  fu rth er  expansion, provid ing we can com­
pete price-wise  wi th a growing volume of  marke t offerings from o ther  nations. In 
our  abili ty to so compete, in land  transp ortation is a major cost factor.

Mr. H endrickson. I am executive secretary of the  National Fede r­
ation of Grain Cooperatives, and I am here to express the views of a 
number of water-connected members on the Mississippi, Missouri, and 
other rivers who have asked me to communicate their support fo r th is 
bill.

I will underline two points.
One, as farmer-owned institutions they represent farm interests in 

the marketing field and in a substantial area: Minnesota; South and 
North Dakota; Montana; Illinois, which is very, very large in the 
use of barges because of The Illinois  River connections; Missouri; 
Kan sas; Nebraska; Iowa, and so on.

The first poin t that  I would like to underline is th is : Transporta tion 
cost is a major factor in being able to compete internationally in the 
highly competitive current export markets for grains and oil seeds. 
Transporta tion costs are therefore extremely important.

Secondly, these members, seven of them, are currently investing 
some $20 million in an export facility just north of New Orleans, so 
as to enable them to compete better in world markets. You will find a 
table toward the latter p art  of my statement which indicates the sub­
stantial increase we have had in exports until very recently of gra ins 
and oil seeds.

That is all I have to say. I think  my statement speaks for itself. Mr. 
Chairman.

Thank you.
Mr. Dingell (p residing ). Mr. Watson ?
Mr. Watson. Thank you, Mr. Chairman.
Mr. Hendrickson, you and the two gentleman preceding you are 

shippers, and I can appreciate your position, and I think  i t is ra ther  
axiomatic that any shipper is going to use the  most economical means 
commensurate with his timetable in the delivery of his commodity.

Tha t is a pretty fair  statement, is it not ?
Mr. Hendrickson. Yes, it is.
Mr. Watson. And you want the best possible price  tha t you can 

get, and any legislation which would tend to lower the price of t rans­
portat ion, you would be in favor of, would you not ?

Mr. Hendrickson. Well, price plus service.
Mr. Watson. Yes, sir. But earlier, I believe the gentleman from 

Michigan questioned the two gentlemen, and now I will put the ques­
tion to you as to whether or not you would favor  extending this 
exemption under section 303(b) to rail and truck  carriers.

Mr. Hendrickson. I  am not in a position to answer tha t question, 
because I have not seen precisely a proposition, a proposal.

Mr. Watson. I don’t want to cut you off, and I  rather imagined 
tha t that would be your answer, and i f I  were sitting there, I  no doubt 
would give the same answer, but  since he asked the question, I  have 
been sitting back here and just trying to figure out what possible 
adverse effect it would have upon you and the other gentlemen as 
shippers if we should extend th is exemption to all carriers, with ade­
quate safeguards in reference to anti trus t provisions and such as th at,
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and I have not come up with any immediate objection or any adverse 
effect tha t i t might have, and of course I th ink perhaps we are making 
too much over the statement tha t, “I don't know what  the language 
would be tha t would be included in the bill.”

It  would be rathe r simple. It  would be simply the exemption ex­
tended to all carriers.

I don’t think you would have any difficulty in interp reting  the lan­
guage.

Would you point out any possible adverse effect i t might have?
Mr. Hendrickson. I cannot say tha t I can. I am sure tha t we 

would look at this with a very open mind.
In general, we support the trend, and we believe there is a trend 

toward less regulation, and we believe tha t a good deal has been 
achieved in this area, but each proposition should be looked at, we 
believe, on its merits.

Mr. Watson. Thank  you very much, sir.
Mr. Dingell. Mr. Pickle?
Mr. P ickle. Mr. Hendrickson, if they did grant the exemption to 

include railroads, as a grain hauler, do you ship by private carrier,  or 
by common carrier, or on the railroads ?

Mr. Hendrickson. We are very substantial shippers by rail, and 
in fact many of our members have had to buy or lease substantial 
numbers of boxcars in order to provide the service.

I noticed in the annual report of one of my members in Lincoln, 
Nebr., the  other day tha t thei r ownership or leasing now totals 200 
cars.

I think  tha t we are very large shippers by rail and by trucks as 
well as barge.

Mr. P ickle. I don’t believe you answered my question. Let me re­
state it.

If  the exemptions were enlarged to include rail, and thus we had 
equality, would that traffic go by common carrier, or would it  go by 
private carrier, or to the rails?

Mr. Hendrickson. I think it would be common carrier, rail, and 
truck.

Mr. P ickle. Or do you anticipate  it might be by private carrier?
Mr. H endrickson. In the case of trucks, it  might be so. I don't have 

figures which indicate.
Of course, the agricultura l exemption applies to a great deal of 

transp ortation by truck, particularly with the Texas-Gulf movement. 
Tha t has been very, very substantia lly increased by truck in recent 
years.

Mr. P ickle. You cannot speak for  the railroads, but would you ven­
ture an opinion as to whether the railroads, if the exemption were en­
larged, would be willing to accept the provisions of the Robinson- 
Patman Act, as well as the Sherman Anti trus t ?

Mr. Hendrickson. No; I  would not be prepared to answer that at 
this time. I  would have to study, and I would want  to refer it to my 
membership.

Mr. P ickle. But vour testimony is in favor of the legislation?
Mr. Hendrickson. In favor of this particular bi ll; yes.
Mr. Friedel (presiding).  Mr. Dingell?
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Mr. D ingell. Ju st  very briefly, sir , you discussed with my good 
fri en d and  colleague  Mr. Wa tson the question of ex ten din g t he exe mp ­
tion  to bulk ca rri ag e on rai lroads. You ind ica ted  you h ave  no pos itio n 
on th at .

Mr. H endrickson. T he poi nt is th at  I have  not seen the mat ter ex­
pressed, and 1 would certa inly have to ref er  a mat ter of policy with 
resp ect  to leg islation  of th is kind  to my mem bership.

Mr. D ingell. You represent  the  Na tio na l Fe de ratio n of Gr ain  
Coo peratives?

Mr. H endrickson. R igh t.
Mr. D ingell. Y our mem bers hip , I assume, is well awa re of the  rea­

son why the In te rs ta te  Commerce Com miss ion was estab lished, and the  
ICC Ac t was estab lished.

Mr. H endrickson . Indeed.
Mr. D ingell. On e was the  rep rehens ible  a nd  predatory practices  in 

the  long haul and short  haul  in the  rail roa ds.  Is  tha t cor rec t?
Mr. H endrickson . Righ t.
Mr. D ingell. Wo uld  you look with f avor  on a s itu ation  which would 

eliminate the pro tec tions ag ain st long-haul  and  short -ha ul 
discrimination?

Mr.  H endrickson. No. I am sure  th at  there  are situa tio ns  where 
reg ula tio n is necessary , and where we c er tai nly su pp or t regula tion.

Mr. D ingell . If  you eliminate min imu ms on bulk ca rriage by rai l, 
don’t you make possib le circ ums tanc es where you could  have thi s same 
kin d o f discr imina tion between sh ipp ers  and  areas  ?

Mr. H endrickson. W e believe the re are  some situa tio ns  that migh t 
very well deve lop in th at  direct ion , so th at  we would  have to look at  
them very, very c are ful ly.

Mr. D ingell. W ould you wan t fu rthe r hearings on thi s leg isla tion  
to affo rd you an op po rtu ni ty  to pre sen t yo ur  views, in th is kin d of 
amend ment were to  be ado pted by  th is committee ?

Mr. H endrickson. Yes; I believe so. I f  there  is an ame ndm ent  a long 
th at  line. I would  like  very much to have  an op po rtu ni ty  to stu dy  it, 
and I  am sure o ur  members would.

Rem ember th is : Th at  in the  case of marke tin g of  grain , the factor  
of  t rans po rtat io n cost is m ajo r. These commodities  are  ma rke ted  wi th 
very , very  small ma rgins,  and the direction, the  flow, t he di str ibut ion 
pa tte rn  is very  large ly determ ined by tra ns po rtat io n costs.

Mr. D ingell. It  is almost en tirely  dep endent upon tra ns po rta tio n 
costs ?

Mr. H endrickson. Righ t.
Mr. Dinge ll. This  is tru e in the  case of  m ost of the  bulk  commodi­

tie s;  is it not?
Mr. H endrickson. I th ink i t is.
Mr. F riedel. Th e meetin g will now sta nd  a djo urned, and tom orrow 

we will hear from the  rai lro ads, and on Th ur sd ay  we will  he ar  fro m 
the  trucke rs.

(Wher eup on, at 12 o ’clock noon, the  s ubcomm ittee  a djo urned, to re ­
convene at  10 a.m., Wedn esday,  Oct ober 11,1967.)
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W A T E R  C A R R IE R  M IX IN G  R U L E  E X E M P T IO N

W ED N ESD A Y , OC TO BE R 11, 19 67

H ouse of R epr esenta tives,
Subc omm itte e on T ransportation and A eronau tics,

Com mit tee  on I nterstate  and F oreign Commer ce,
Washin gto n, D.C

Th e subcomm ittee  met at  10 a.m., pu rsu an t to notic e, in room 2123, 
Ra yb ur n Hou se Office Bu ild ing , Ho n. Sam uel N. Fr ied el  (ch airma n 
of  the  subcomm ittee ) presid ing .

Mr. F ried el. The meet ing  will now come to  order.
Th is is a continuation  of  the  hearings we h ad  la st week and this  week 

on I I.R . 7610 and  sim ila r bills.
Our  firs t witn ess tod ay is Mr. H ar ry  J.  Bre ith au pt , Jr .,  general  

att orne y fo r t he Associa tion  of Am eric an Ra ilroa ds  here in W ashing ­
ton . Mr. Bre ith au pt .

STATEMENT OF HARRY J. BREITHAUPT,  JR., GENERAL ATTORNEY. 
ASSOCIATION OF AMERICAN RAILROADS

Mr.  Bre itha up t. Good mo rning, Mr. Ch air man  and  Mr. Devine.
Mr. Ch airma n, my name is H ar ry  J.  Bre ith au pt , J r.  I am general  

at to rney  of the  Associat ion of  America n Ra ilroads , with headquart ers  
at Wash ing ton , D.C. My appeara nce  here tod ay is by au thor ity  o f the 
board of dir ectors  of  the  assoc iatio n and is for the  purpose of ex ­
pre ssi ng  the views  of  the associat ion and  its  mem bers  on II.R.  7610 
and a numb er of  identic al bil ls int rod uce d at the  request, I jud ge,  of 
the common ca rri er  conferen ce of  domes tic wa ter  car rie rs.

Th e Associa tion  of  Am eric an Ra ilroads , spe aking  for  its mem ber 
ra ilroads , opposes these  bi lls unles s they  be so am ended as to exte nd to 
the ra ilroa ds  an exemption  fro m reg ula tio n in the  tra ns po rta tio n of 
bu lk commod ities  co mparable  to  tha t enjo yed —an d to be enjoy ed—by 
the  wa ter  carrie rs.

It  does not seem to me, gen tlem en, th at  it would serve  any  par ticu ­
larly  useful pur pose for  me to trace and reco unt the  long  his tor y of

*• the  Comm ission  proceeding s and  court  decis ions  which have bro ught
the  bar gel ines to thei r prese nt pass. St rip pe d of  all com plexities and  
len gth y reason ing , and redu ced  to bare bones, the  sit ua tio n is as you 
hav e heretofo re been told, th at  the  In te rs ta te  Commerce  Commiss ion

* and now t he cou rts (in clu din g the Supre me  C ou rt)  have  s aid  t hat  sec­
tio n 303 (b)  of  t he In te rs ta te  Comm erce Act  means just what it says : 
th at  is, t ha t in order to ava il themselves of  t he  exe mption  from regu ­
lat ion  con tain ed in section 303 (b)  wa ter  ca rri ers must tran sp or t no t 
more th an  three  bulk commodities  in a sing le tow and mu st re fr ain 
from mixin g bulk and nonbu lk commod ities  in the same tow.
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An d shorn  of  all com plic ated  expla na tio n and sta tem ent s of ju st i­
fica tion,  the b arg elines ’ c lear objec tive  simp ly sta ted  is to remove these 
sta tu tory  lim ita tions  so t hat  the y may  enjoy exem ption from reg ula ­
tion  in the  carr iag e o f b ulk  commodities  irrespect ive  of whether more  
than  t hre e such commodities  a re tra ns po rte d in a s ingle tow and  with ­
ou t rega rd  to the  mixtu re of bu lk and nonbulk commodities  in the 
same tow.

The he ar t of the  matt er , Mr. Ch air ma n, is that  thi s proposed lib ­
era liz ati on  of the  r egula tor y exemption  affo rded  wa ter  carr ier s in the  
tran sp or ta tio n of  b ulk  com mod ities  would have  a most adverse  com­
pe titi ve  effect upo n the  ra ilr oa ds  unless the  ra ilroa ds  are,  at  the  same 
time , given a sim ila r exempt ion.

The presen t exempt ion,  unamende d, discriminat es aga ins t the  ra il ­
road s. To bro ade n the  scope of th at  e xem ption by rem oving the  ex ist ­
ing  l imita tio ns  upon  its  a pp lic ab ili ty , wi tho ut simulta neo usly ex ten d­
ing  an exempt ion to  the ra ilroads , would aggravate  wha t is alr ead y 
a blatan t discrimination ag ains t the  rai lroads .

I t has  been pointed ou t to you th at , as the  law now stands, barge-  
lines  may tran sp or t b ulk  comm odit ies free o f a ny economic reg ula tion 
whatsoever,  pro vided only  tha t not more than  three such commodities 
are  ca rried  in a sing le tow and th at  the  bulk  commodities  so carried  
are  not  mixed in the  same tow with non bulk comm oditie s.

I want to po int out , however , and  emphasi ze that  the  ra ilroa ds  on 
the  oth er hand , in thei r com pet ition fo r the  same traffic, are  required 
to esta blis h rat es t hat  meet s ta tu tory  s tand ards  o f justnes s a nd  r eason­
ableness ; to file and pub lish  them  fo r all the  world  (in clu din g com­
pe tin g wa ter  ca rri ers) to see; to adh ere  str ic tly  to those  rat es ; to 
forgo any  c hanges in them (absen t special circ ums tanc es) except upo n 
30 day s’ notice ; to observe the pro hib itions and requirements of the  
long- and  sh ort -ha ul clause, and the  aggreg ate  of interm ediate s clause , 
in section 4 of the  In te rs ta te  Comm erce Ac t; and  to avoid un jus t or 
und ue discrimination, pre ferenc e, or  pre jud ice  in th ei r rat es on these  
comm oditie s.

Fu rth ermore, rai l rates on these commodities  are  subjec t to pro tes t 
and  com pla int,  and to suspensio n pending  inv est iga tion  and  de ter­
mination of th ei r law fuln ess.  Suc h pro tes ts and com pla ints may , in ­
deed, be made by the  com pet ing  barge lines themselves.

The bargel ines, when pe rfo rm ing tra ns po rta tio n exem pt unde r sec­
tio n 303(b) of the  act,  are  s ubje ct to none  of these  rest ra in ts and are 
privil eged to make whatever  rat es  they choose to make, at any  time, 
secretly and  wi tho ut notice to  anyone, and without pub lication, on 
whate ver  bas is they  reg ard as necessary  to obtain the  traffic.

Ce rta inl y the  m embers of  t he  subcommitt ee can see the com pet itive 
dis abilit ies  to  which  th e rai lro ad s are  subjec ted by reason of  th is fre e­
dom the  barge lines have.

Mr. Hersh ey and  oth er spokesmen fo r the  barg elin es were at pains 
to  po int ou t to  the  subcom mit tee the  com pet itive disabi liti es under 
whi ch t he  barg elines  wou ld lab or  as a mong themselves i f some of them 
ha d to pub lish rat es and  oth ers  did  not . Th ei r arg um ent on th at  
score,  Mr. Ch air man  an d M r. D evine, is equ ally  ap plicab le to the s itua ­
tio n th at  alr eady  exis ts as betw een the  bar gel ines and the rai lroads .

It  is an intole rab le com pet itive sit ua tio n fo r the  rail roa ds.  Du rin g 
the  course of heari ngs conduc ted by the  Senat e Surfa ce  Tr an sp or ta-
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tio n Subcom mitt ee on S. 1314  (the Senate c ou nterpa rt of the  b ills  now 
being conside red by th is subcommitt ee) ea rli er  th is session,  th e chief 
spokesman fo r the wa ter  c arr ier s, Mr. J . W.  H ershey , quoted wi th  a p­
pro val  rem ark s at tr ib ut ed  to Ev erett  Hu tch inson  (then  Cha irman, 
of  the  In te rs ta te  Comm erce Com mis sion ; now Und er  Se cre tar y of  
Tr an sp or ta tio n)  in 1961 as fol low s:

I f  we  (t he comm on ca rr ie r ba rg e line s)  pu bl ishe d al l our ra te s,  lie sa id , th e 
ad va nt age  th us ga in ed  by  th e  unr eg ula te d  ca rr ie rs  bec omes re ad ily appare n t.  
Th ey  ne ed  on ly ex am in e th e pu bl ishe d ta ri ff s of  th e re gu la te d ca rr ie rs  in ord er  
to  de te rm in e how low  they  m us t plac e th e ir  quota tions to  th e shipi»er in ord er 
to  obta in  th e tra ffic. T hi s is  a one-w ay  s tr ee t fo r th e re gu la te d ca rr ie rs  ha ve  no 
way  of  asc er ta in in g th e ra te s ch ar ge d by th e  ex em pt  carr ie rs , wh o a re  no t re ­
qu ired  to  p ub lish  r at es .

W ha t he said  about the  impossib le posit ion  in which pub lication of 
th ei r rat es would pu t the  reg ula ted  wa ter ca rri ers is equally  descr ip­
tiv e of the  impossible sit ua tio n in which the rai lro ad s alr ead y find 
themselves in th ei r com pet ition with the wa ter  ca rri ers fo r bulk 
traffic.

Pu bli ca tio n, moreover, is only  a pa rt  of the ra ilr oa ds ’ han dicap.  
Not only  must the ra ilr oa ds  publi sh th ei r rat es fo r the  bar gel ines to 
see; those rates,  as I have pointed  out , are  sub jec t to comprehensive 
and r ig id  regulat ion .

Surely the ra ilr oa ds  hav e ju st cause  fo r co mp laint ; and  they have  
even gr ea te r ca use fo r concern when face d, as they are  faced, with thi s 
proposal to  enlarge the scope  of the  e xem ptio n and  thu s increase  and  
heighten  th e pr efer red pos ition alr eady  occupied by the  w ater  ca rri ers 
vis-a-vi s the r ai lro ad s in c ompet ition fo r bulk traffic.

Bu lk com mod ities  consti tut e a v ery  i mpo rta nt  p ar t of  ra ilr oa d tr a f­
fic, and sub sta nti al qu an tit ies of  t hi s traffic are  the sub jec t of inten se 
com pet ition between the  tw o modes. To  p re fe r t he wa ter  carr ier s, and  
give  t hem  a reg ulato ry  advanta ge , in the com pet itive effor t to obt ain  
and reta in th is  busine ss is m anifestly u njus t.

Mr.  Ch air ma n, even ap ar t and aside from the m at te r of  reg ulato ry  
pre ferenc e—the subject about which I hav e jus t been sp eak ing —I  m ust 
note  in passing, the  com pet itive a dvan tag e of the barge lines in anoth er 
im po rtan t respec t is alr ead y conside rable. Th is is by reason of the  
fact—which I sha ll no t la bor on th is pa rt ic ul ar  occasion—th at  ne ith er 
the wa terway opera tor s n or  th ei r sh ipp er- users  pa y an ything  f or  th eir  
use o f waterway fac ilit ies  p rov ide d at  grea t tax pa ye r expense.

As you well know, there  are no u ser  cha rges whatsoever  on the water ­
way s des pite  the expend itu re of tremendous sums of pub lic moneys 
fo r the  con struct ion , impro vem ent , opera tion, and maintena nce  of  
these  fac ilit ies . Ra ilroads , on the  oth er hand , mu st pay fo r the  acqui­
sition,  con stru ctio n, and maintena nce  o f t he ir  rights -of -way an d mus t 
indeed pay heavy taxes on them .

Mr. Ch air ma n, the barge lines are  ha rd ly  in a pos ition to assert,  in 
connect ion wi th the  bil ls you  are now con siderin g, th at  they  have 
been sud den ly and  ca tas tro ph ica lly  su rpr ise d by an unexpe cted and 
unfores een  tu rn  of events.

They come to the Con gress asserting  th at  theirs  is an “em ergency 
sit ua tio n,” and it is tru e th at  they may  have hop ed th at the Supre me  
Court  wou ld reve rse the  lower cou rt and the Commiss ion, which had 
both  cond emned the  practices  th at  the pro ponents  of  th is leg islation  
are  now intent upon pe rpetu ati ng .
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But the  fact  is th at  ever  since  those pra ctices  were  firs t insti tut ed  the  bargel ines have proceede d under a cloud , and the y hav e know n fu ll well th a t the y were pro cee ding unde r a cloud . They cannot very  well allege sur pri se.
The me tho d of  bar geline opera tio n now no lon ger  ava ilab le to the  wa ter  c ar rie rs  by reason of the Supre me  Co ur t's  pe r cur iam  order of Marc h 20, 1967 (No. 947, October Te rm I960, Gul f Cana l Lin es v. Un ited S tates' ), a ffirming a decision of the U .S.  Dist ric t Co urt fo r the So uth ern  Dis tr ic t of Tex as rep or ted  at  258 F.  Su pp . 864 (196 6), was condemned by an ord er of the In te rs ta te  Comm erce Commission en­ter ed  hi 1960, 7 years  ago (M iss iss ipp i Va lley Barge  Lin e Company Ex em pt ion,  sec. 303(b) , 311 I.C .C.  103).
Le t me make it  pla in  th at  it  was thi s 1960 C ommission  ord er (a d­minist rat ively  fina l in 1961) th at  was sus tained  by the di st rict  court  at  Housto n and , ult im ate ly,  by  th e Supre me  C ou rt 6 months ago.
So the  barge lines have known fo r a long  tim e indeed th at  w ha t t hey  were  doi ng was hig hly  unques tionable , in terms  o f sta tu to ry  law, and  th at  the y might  well have to re fo rm  t he ir  methods of ope rat ion .
Even beyond th at , however, the law fulnes s of the operat ing  prac ­tice s now struck down by the co ur t of la st  reso rt was call ed into ques­tio n at  th ei r very ince ption. I f  my un de rst an ding  is corr ect , the  ma nner of opera tions in questio n was fi rst  propo sed  in a t ar iff  (A gent  

E.  II . St robe l’s ICC  No. A - l)  issued Ju ne  12, 1959, to  become effec­tiv e Ju ly  16, 1959; and less th an  2 m onths  af te r the effective da te of th at  ta rif f, in lat e Au gu st 1959, pe tit ion s were  filed wi th the Commis­sion by two  group s of common ca rr ie r b argelin es, one su pp or tin g and  one at tack ing the leg ali ty of  the  pro posed  ope rations .
Ou t of these  p eti tio ns  i n 1959 g rew  t he  Commission  p roc eed ing  an d len gth y lit igat ion which, upo n final resolu tion , now occasions con­sid era tion of the  leg isla tion to which th is hear ing is d irec ted.
W ith  th is his tor y, the  wa ter  ca rri ers can not convincingly  claim  sur pri se.  T hey  gave i t a good t ry ; bu t they  have  been kno win gly  o per­at in g at  th ei r own peril all  a long, since the outset. Ye t th ey now say  to th is subcommittee,  “ Ou rs is i ndee d an emergency sit ua tio n.”
The rai lro ads can not  sit  sile ntly by and, wi tho ut prote st,  he ar  it said as an  argume nt,  as i t is  said  as an  ar gume nt,  fo r enactment of  these bil ls t ha t “th e proposa l would m ain tai n the  sta tus quo an d hence would  not change p resent  in termo dal  compet itive rela tionship s.”
The ra ilroa ds  are  not con ten t th at  the “st atus  quo’’ be ma int ain ed  and th at  “p res en t int erm odal com pet itive rel ati onsh ips ” be preserve d. Th e ra ilroa ds  tak e the  p osi tion th at  they have been harmed, and th at  the y are  harmed, by wh at has  now judic ial ly determ ine d to be—and from the  ou tset to have been—an un au tho riz ed  course of conduct  on the par t of  t he ir  b arg eline com pet itor s. We do no t believe it wou ld be the exercise of eit he r sound or  fa ir  l egi sla tive  jud gm ent fo r the Congres s to ena ct th is  proposed leg islation in its  prese nt form  and thus  legi ti­matize  fo r the fu tu re  a method of barge line opera tion th at  has he re­tofore  been u nlaw ful, and do so jus t because  th e b arg elin es con ductin g 

those opera tions have become accustom ed to th at  way of  pe rfo rm ing th ei r services, when the  resul t wou ld be to  co ntin ue an d p erpe tuate the adv erse compet itive effect such o perat ion s have u pon  the rail roa ds.
The rai lro ads, I  wa nt to mak e it plain , have  never  acquiesced e ith er  exp ressly  or  impliedly in those practices  of  the wa ter  ca rri ers now
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finally fou nd to vio late  the  “mixi ng  rul e.” On the  co ntrary  the ra il ­
roa ds have consist ent ly, and  from the  outset , arg ued ag ain st the law ­
fuln ess o f those pra ctices.

Num erous rai lro ad s were  pa rti es  to the  or igina l proceeding before  
the Commission out  of which came the  orde r th at  now, ha ving  been 
sus tain ed in the  co urts , occasions  the  prop osa l the  subcom mit tee is now 
con sidering; and those  ra ilr oa ds  too k th e p osi tion tha t the Comm ission  
should—as the  Comm ission  did —hold th at  the  exemption  in sect ion 
303 (b)  of the  In te rs ta te  Commerce  A ct  (th e bulk commod ity exemp­
tion) does no t ap ply  in  the  circumstances th ere pre sented.

Gen tlem en, af te r the  C omm ission ha d reac hed  its  decision, the Sen ­
ate  Commerce Com mit tee—a t the  insta nce  o f some of t he  ba rge line s— 
held hearings on a  proposa l t he  effect o f w hich  would  have been to  sus­
pen d the opera tion of  the “mi xin g rule"  fo r a tem po rar y per iod  of  1 
year. T his was in 1961.

The r ai lro ad s v igo rou sly  resis ted  th at  proposa l a t t hat  time. I  myself 
appeare d in opp osi tion, as did  anoth er  witn ess fo r the  Associa tion  of 
Am erican  Ra ilroads . An d time af te r tim e, begin nin g long before  the  
wa ter  carr ier s embarked  up on the  p ar ticu la r method o f o perat ion  the y 
now say they mu st hav e leg isla tive  san ctio n to con tinu e so th at th ei r 
busin ess will no t be  d isr up ted , and conti nu ing  r ig ht  up to the  p resent, 
we have  expressed to  committees of  the Con gress inc lud ing  thi s com­
mittee  of the Congress, our deep -sea ted dis sat isfact ion  wi th  the dis ­
crimi na tio n ag ains t the  ra ilroa ds  th at  exis ts by reason of the  wa ter  
ca rri er  b ulk  commodity exemption  its elf —without any  broadenin g of 
th at  exemption.

We  certa inl y object to, and  tak e issue with,  the  arg um ent th at the  
scope of the  wa ter  ca rr ie r bulk com mod ity exemption  should  be sub ­
sta nt ia lly  enlarged in orde r to  make law ful  methods of  ba rge line 
opera tion that  are  now un law ful , on the  sta ted  jus tificat ion  th a t to 
do so “would  ma int ain  the  sta tus quo and  hence  would no t change  
presen t interm odal com pet itive rel ati onsh ips .”

The “st atus  quo,” let  i t be clear ly und ers too d, is an un law ful “s tat us  
quo.” W e say, as a m at ter of simple equ ity,  that  t he sta tu te  s hou ld no t 
be ad ap ted  to the  wa ter  ca rri er s’ unauth or ize d practic es,  but , ra ther , 
th at  the  wa ter  ca rr ie rs ’ opera tions should  be made to conform  to 
the  ex ist ing  statut e unles s at the same tim e—and in the  same bil l— 
the Congres s ex tends to th e r ail road s t he  same exempt ion from  r egula­
tion that  the  wa ter  ca rri ers have, and are  to have,  in the  tr an sp or ta ­
tion o f bu lk commodities .

At th is junc ture  I wish to po int  out , fu rth erm ore, that  the  leg isla­
tiv e pro posal  embodied in the bill s you are  now con sidering goes 
fa r beyond wha t would be needed to  overcome the  Comm ission’s 1960 
ord er upon which, as upheld by th e cou rts , the  pro ponen ts of the bil l 
pr inc ipall y base th ei r case for relie f.

In  the  in ter es t of  avo iding  len gth y ela borat ion  on th is aspect  of  
the  ma tte r, I sha ll merely sugges t to the subcommitt ee th at if  it  
decides to repo rt H.R.  7610 or sim ila r leg islation wi tho ut ha vin g 
ame nded the  bil l in such  a way as to pro vid e a bu lk com modity  
exempt ion for the  ra ilroa ds  too—a nd na tu ra lly  I hope the  subc om­
mittee  does n ot det erm ine  upon  tha t course of act ion—then consid era ­
tio n ought to be given to  an ame ndm ent  th at  would at  least re st ric t 
the effect of the bil l to ov er tu rn ing the  IC C o rder in ques tion.
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As d rafted and introduced these bills are far  reaching and would, 
in fact, do much more than maintain the status quo. Mr. Chairman, 
I should not like for the brevity of my comment on th is feature of 
the bills to be taken as an indication tha t I attach little importance 
to it. On the contrary, 1 attach  a great deal of importance to it.

I suspect the bargelines are being overly pessimistic when they con­
tend that, their technological development will be impeded and stifled, 
and even that thei r present technology will be rendered largely use­
less and meaningless, if this legislation is not passed. I  th ink they ex­
aggerate on that  score, for the real issue—and I want to emphasize 
this, gentlemen—the real issue presented by the bills as they were in­
troduced is not whether the bargelines are to be permitted  to  perform 
certain transportation services or prevented from performing those 
services.

It  is, rather, whether those particular services are to be performed 
by the bargelines under regulation or free of regulation. It  has been 
said to you by other witnesses who have appeared before you yester­
day and last week tha t if this bill is not passed the bargelines really 
have only two alternatives since they can’t mix bulk and nonbulk 
commodities in the same tow.

It  is said they will have to delay the gather ing together of  tows un­
til the can get these much longer tows of unmixed bulk commodities 
made up; or th at the will have to  inst itute much shorter tows and run 
them at more frequent intervals at great cost and expense and loss 
efficiency. They overlook the thir d alternative, and the thi rd alterna­
tive is to transpor t the tows just as they transpor t them today, op­
erationally, but to do it subject to regulation.

The services in question, if they are needed, would continue to be 
performed—performed under regu latio n; and my guess is that the 
river technology of which the water carriers are understandably proud 
would And full utilization  in the absence of any legislation at all.

It is at this point, however, that  those who favor these bills advance 
what I take to be thei r principal argument. They say that the enact­
ment of this legislation is needed in order to allow the bargelines to  
realize greater efficiencies and economies in their operations than they 
would be able to realize without its enactment.

They say, indeed, that its enactment is needed in order to permit 
the bargelines to retain operat ing efficiences and economies that they 
have—through  unauthorized methods of operation—already attained.

As to th is let me say that  it would be a rare and exceptional thing, 
indeed, as you know from your  own observation, for any regulated in­
dustry not to entertain the view th at it could accomplish a great deal 
by way of increased efficiences and economies if only it  could be freed 
from some of the shackles, burdens, and inhibitions of  regulation.

The ra ilroads feel that  way about certain aspects of their own regu­
lation. In the case of the bills before you, however, there is more at 
stake than  the mere better of efficiences and economies in bargelines 
operation. At stake are the statutory rules under which the water car­
riers and the railroads conduct their  intermodal competition for a 
great deal of bulk commodity traffic that  is critically important to them both.

Under the present statute the bargelines are preferred and the ra il­
roads are disadvantaged.  The bills you are considering would increase
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the advantage already enjoyed by the bargelines and intensify the 
discrimination  suffered by the railroads.

That being so, the railroads vigorously oppose II.IT 7610 and the 
other bills on this  subject unless so amended as to provide for deregu­
lation of the railroads  in the transportation  of bulk commodities, thus 
giving them equali ty of competitive opportunity with the  water car­
ries in this respect.

Gentlemen of the subcommittee, i f such an amendment is adopted 
and made a part of the bill, the railroads will withdraw their  opposi­
tion, and indeed—upon reading my statement I realize it is not clear— 
the railroads  will not only withdraw their  opposition to the pending 
bills, but if properly amended will support that legislation.

I want to make tha t clear. That concludes my prepared statement, 
Mr. Chairman.

Mr. F riedel. I want to thank you, Mr. Breithaupt, for your very 
fine statement. I note that  the railroads take the position that  they 
have no objection to this bill if the railroads  receive the same exemp­
tion in the t ransportation of bulk commodities which is possessed by 
the water carriers.

When you say same, do you mean the same, that is, do you accept 
the position of II.IT 9903 that the transportation  of these exempt com­
modities falls under the anti trust laws, and reject the contention that 
you advanced at the time of the consideration of that bill?

Mr. Breithaupt. You present two questions, Mr. Chairman. In the 
first .place there has been just a lit tle bit of confusion about what the 
provisions of II.IT 9903 were. I am quite familiar with th at legislation, 
and in the case of bulk commodities the proposal in II.IT 9903 was not 
to afford an exemption to the railroads.

It was to reduce the number of bulk commodities that the bargelines 
might carry in an exempt status. I think  what you have in mind, Mr. 
Chairman, is that II.IT 9903 of the ,88th Congress did provide, in the 
case of agricultural commodities, that  the railroads would have an 
exemption identical with the exempton beng offered to the motor 
carriers and other carriers.

Mr. F riedel. Is that No. 5a?
Mr. Breithaupt. Yes, sir. Section 5a would have been written off the 

books. A t that time, during  one course of the legislative process, we 
had thought tha t we ought to have retention of section 5a; but I make 
it pla in to you now, if I may, Mr. Chairman, tha t when we say we want 
the same exemption as the bargelines we are willing in th is instance to 
sacrifice the immunity from the a ntit rust laws we enjoy at present in 
the case of bulk commodities. To pu t it another way so there will be no 
doubt about i t : I f you see fit to extend the bulk commodity exemption 
to the railroads, then we agree that  the immunity provided in section 
5a should be withdrawn as to those rates, i f that is the way you see it.

Mr. Friedel. And would be covered under the Sherman ant itrust 
law ?

Mr. Breithaupt. There would be absolutely no immunity whatso­
ever and the antit rust laws, to the extent tha t they are applicable, 
would apply, inc luding sections 1,2, and 3 of the Sherman Act.

Mr. Friedel. Thank you very much. Mr. Chairman ?
Mr. Staggers. No, I have no questions.
Mr. Friedel. Mr. Devine?
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Mr. D evine. I  wa nt to say th at  your  sta tem ent is an ou tst andin g 
one, Mr. Br ei thau pt . As you say in the  state ment,  you t ak e al l the  mea t 
off the bones and get r ight  to th e he ar t of  wh at th e issue  is.

Mr.  Breitha upt . Tha nk  you, sir .
Mr. D evine. App aren tly  the Am erican  Associa tion  of  Ra ilroads  

takes a ra th er  defe nsive pos ition. Do you t hi nk  t hi s is bad leg isla tion 
unless ra ilr oa ds  enjo y the  same courtes ies extended to the  bargel ines 
un de r II .R . 7610 and  if  t hat  pro vis ion  is no t include d you wou ld op­
pose the bil l bu t if  it were  inc lud ed you would n’t necessa rily be 
pu sh ing  ?

You  a re not pro mo tin g leg isl ati on ; merely prote cti ng  yourselves. Is  
th at  the a tti tu de  of the  ra ilroa ds?

Mr. Breithau pt. I  end eavored to clear th at  up previously . I  th ink 
my writ ten sta tem ent is  deficient in th at  r eg ard and  I  a dde d to it  d ur ­
ing th e course of my d ire ct prese nta tion. Not  only would we w ith draw  
our opp osi tion to  the  barge lines’ pr op os al ; but if  the  bill is amended 
in the w ay I  sugg est we would su pp or t the  legis lation.

Mr. Devine. Tha nk  you.
Mr. F riedel. Mr. Pic kle ?
Mr. P ickle. M r. Ch air ma n, yeste rda y I  made the  r equ est  that  I  be 

allow ed to re tu rn . I f  I  don’t ge t to finish here  I  will  again  because I  
have been call ed ou t of  the  room twice and I  di dn ’t get to he ar  a ll of  
Mr. Bre itha up t’s test imo ny,  but  the ques tion  arose yeste rda y about the  
requ est of  the ra ilr oa ds  w an tin g equ ali ty and were  we in a p osit ion  to, 
in effect, pu t all segm ents  in agre eme nt. I  noticed in rea ding  the test i­
mony over in the Sen ate  wh ere  the S ena te Commerce Com mitt ee posed 
th at  ques tion  to officials who ha d test ified , pr im ar ily  the  De pa rtm en t 
of  T rans po rtat ion and  t he  ICC , and  o n pag e 9 o f t hat  r ep or t—I  have 
ju st  now placed  my hands on it—the y make th is  st at em en t:

“T he com mit tee”—thi s is the  Sen ate  Comm erce Com mitt ee, abo ut 
one -th ird  of  the page down—“reques ts the Secre tary of  Tra ns po rta­
tion, and the  In te rs ta te  Commerce Commission, and the Civil  Ae ro­
nauti cs  Bo ard  to prom pt ly  prep are and  sub mi t leg isla tion prov idi ng  
fo r un ifo rm ity  and  equa lity  of  tre atm en t of  all modes of  t ra ns po rta­
tio n c ar ry ing bu lk co mmodit ies.”

And the y ask  that  p rio ri ty  be giv en on th is kind  o f s tudy. Th is was 
made, I  wou ld es timate  30,45 d ays ago.

I t  seems to me th at  th is  const itu tes  a rea l prob lem. I f  we were in 
agreem ent  th at  eq ual ity  sh ould be  given thi s would  ne cess itate  the sub­
mission  of  leg islation affe ctin g th is app roach.  Tha t wou ld be com­
plicated  an d th ere may be some diff iculty in a rri ving  at it .

A t lea st ne ith er  the DOT no r the  ICC nor  C AB  and all those a gen ­
cies wh ich are  in  a p osi tion to  say  ar e sa yin g w ha t kind  of b ill we ought 
to hav e and  if  you are  in  th is  committ ee say ing  that  we should  have 
equ ali ty,  I  d oub t th at  we could pu t it int o effect fo r some t ime  because 
th is  may  tak e a ve ry prolonged  stud y.

I  wou ld hop e it  wo uld n’t be lon g or  pro longed , bu t as a pract ica l 
m at te r h ow can  we s ay th at  we co uld give  you equ ali ty as o f th is  he ar ­
ing when we can’t as a m at te r of  p rac tice pu t it  into effect ?

I  guess wh at I  am say ing  i s t hat  t he  e quali ty may hav e certa in ap ­
peal , but I  d on’t see how we can  n ut  i t int o effect now  a nd thu s it looks 
to me like  some kind  of  sta y of  execution of  the  order th at  the IC C



WATER CARRIER MIXING RULE EXEMPT ION 133

was going  to  p ut in effect on Ja nu ar y 1 migh t be in orde r at th is  t ime  
pending  the  rep or t of th e DOT , IC C,  and others .

Now, w ha t is you r fe eling on th at  ?
Mr. Breitha upt . On the  s tay  o f the ord er,  Mr. Pic kle ? W ha t is my 

fee ling on that  aspect o f it?
I  have some oth er feeling s, too. In  th e firs t p lace , l et me re fe r to the  

tes timony  of Mr. He rsh ey,  who was the chie f spokesman f or  the b arg e­
lines. In  colloquy wi th  members of  the subcomm ittee  he said dir ec tly  
th at  he  w ould  h ave  to  r eserv e judg me nt  on  a ny subseque nt l egi sla tion, 
and the n he fina lly got down to say ing  he wou ld have to oppose it.

Mr. P ickle. I  di dn ’t  ask you about Mr. He rsh ey and his  tes timony . 
I  am ask ing  you as a prac tic al m at te r how can  we give  you equ ali ty 
when  I  don’t think  we are  prepa red to do it .

Mr. Breithau pt. I  r efer red to Mr. He rsh ey because I wanted to say 
th at  f rom  o ur  point  o f view i t would be most u nsati sfa cto ry f or  you to 
repo rt th is bil l fav orab ly and deal  wi th  the  oth er sit ua tio n later.

Tha t is th e o nly  reason I  injected t ha t. I am inc line d to  believe the re 
might  be lac hes on the  p ar t o f the  largelines in a pp ly ing f or  th is  rel ief , 
But  th at  is wa ter  ove r the  dam. Th ey are  faced wi th the  con formi ty 
da te of Jan ua ry  1,1968.

I  was prese nt at  t he  h earin g yeste rda y in  t hi s room  and the  Ch ai r­
man of  th e In te rs ta te  Commerce Commiss ion was queried by members 
of  thi s subcomm ittee , I  believe  t he  cha irm an  a nd  p erh aps others,  as to  
how the  Commission might  feel about ex ten din g the compliance da te 
wi th its  orde r in the W -C -5  proceeding, in  the event th at  th is com­
mittee and the Congres s h ad  not  by th e end o f the y ear f ound i t possi­
ble to deal  with  thi s prob lem.

Th is  is a prac tic al prob lem, I  t ake i t, Mr . P ick le,  th at  you are ask ing  
me about. Ch air ma n Tucker of the  Commiss ion, as I recall his  test i­
mon y and  if  I  he ard  him  cor rec tly—th e record  will  bear me out , I  
th in k—s aid  t ha t if  he  received a for ma l reques t from the House  Com ­
mittee on In te rs ta te  and Fo re ign Commerce and a like  form al requ est 
from the  Senat e Com mit tee on Commerce fo r a fu rthe r stay of the  
compliance date, th at  he th en wou ld tak e up with t he  10 oth er members 
of the  I nt er stat e Comm erce Com miss ion—in th ei r conclave—the q ues­
tion o f ex ten din g the com pliance  date .

I  don’t know th at  it is rea lly  ap pr op riat e fo r me to comm ent as to 
wh eth er or  n ot  th e Commission sho uld  e xtend it. I have a fee ling t hat  
when  som eth ing  h as been lit igated  fo r 7 years  and  when the  S uprem e 
Co ur t of the  U ni ted State s has conf irmed and affirmed the  acti on of a 
lower court  th at  a certa in pra ctice  is un law ful, the re ought t o come a 
time when th at  pra ctice  be stoppe d or  else for ma lly , by sta tute,  l eg iti ­
mized. I  don ’t feel it would be ap pr op riate fo r m e to say th at  I  w ould  
obje ct to an exten sion.  I was not a p ar ty  to  the  proceeding. I am not  a 
pa rty to t he p roceeding.

I  th ink I might  look wi th di sfa vo r on it,  bu t I underst and the  
prac tic al ity .

Mr. P ickle . I f  you un derst and the prac tic al ity  the n you can unde r­
sta nd  why we wou ld be conce rned.  You may n ot wa nt  to comment upon 
wh eth er we sho uld poss ibly pu t such law into  effect, bu t we as mem bers  
of  the  co mmittee have  to  because these b arg e p eople now have GO da ys,  
we will say, to eit he r be g ranted  th is e xem ptio n o r thi s legis lat ion  or*be 
giv en a stay of execution.
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W ha t I am ask ing  is how can  we give,  we will sav, the  r ail roads the  
rel ief  yon wan t when  we don 't have any kin d of bill before  us and  the 
ICC has  no t subm itte d any bill and  the y admi t that  it is going  to be 
difficul t and will tak e a grea t dea l of study.

I th ink e nough time should  be given. The qu estio n is how much. I  am 
assu min g you don’t oppose it, or  do you wan t to comment whether you 
th ink a s tay  wou ld be in o rder o r not ?

Mr.  Breitha upt . If  the circum stan ces  described by Ch air ma n Tu cker 
came to pass and  if these requ ests  from the Congress  are  made to the 
Commission f or  a sta y o f the co nfo rmity  da te, I would u nd ert ake to say 
th at  the Asso ciat ion of Ra ilroa ds  would offer no opposi tion .

Mr. P ickle. If  I may ask one more  question jus t fo r the  record , in 
rea din g the hearings of  the  Sen ate  committee I noticed th at  Sena tor  
Pearson asked you  th is que sti on :

Is  it your position that  the rai lroad indust ry would suffer a loss of traffic 
unless  a  change is a lso made in the rai lroad economic regulatory sta tutes?  Or is 
your position tha t as a ma tter of philosophy the rai lroad regu lato ry sta tutes 
should be changed whenever the economic regu latory sta tutes affecting  other 
modes are also changed?

You att em pte d an answer  to th at  and  I would  like you to answer  
the  ques tion fo r us. I read yo ur  answer and  I am not jus t qui te sure 
of yo ur answ er to i t.

Mr. Breitha upt . I  have  rea d it myself  since that  time, Mr. Pick le.
Mr.  P ickle. It is on page 88 of the hear ing s.
Mr. Breitha upt . I  rem ember  i t. I say  t ha t I have  since read it, too.
Mr. P ickle. Then it would be int ere sti ng  to  see w hat your  a nsw er is 

to the  ques tion at  th is t ime.
Mr. Breitha upt . A s I under stood Se na tor  Pears on 's question, and  

in t he  cir cum stan ces  of  a he ar ing such as th is you don’t a lwa ys get  th e 
ful l im port or sense of a question, bu t as I und ers tood his  question at  
that  time  he was ask ing  me wh eth er we were opp osing t he  barg elin es 
here , because  as a mat ter of  pr inc iple and  wi tho ut reg ard to act ual 
com pet itive effect, we tho ught it was a bad  bi ll;  or wheth er we were 
opposin g the  bill because we thou gh t its ena ctm ent  would hu rt  us 
econ omically.  I told Se na tor  Pears on , I th ink in these  words, th at  I  
rejected the  suggestion  th at  we were doing  it merely as a m at te r of 
pr inciple;  th at we r eal ly and hon est ly fe lt th at  enactment of th is bil l 
would con sti tute an a gg rava tio n o f an economic hand ica p un de r w hich  
the  rai lro ads labor,  and  I sta nd  on th a t answ er, Mr. Pickle.

Mr. P ickle. I th ink you said you feel th a t your  own sel f-inte res t 
migh t be fu rth ered  by  holdin g the  barg elines down.

Mr.  B reitha upt . To borrow a p hrase  f rom  Mr. He rsl iey ’s tes tim ony, 
we a re n ot  tryin g to be a do g in the  m anger a bout thi s b ill.  W e are  tr y ­
ing to  pro tec t our  economic in terest .

Mr. P ickle. M r. Ch air ma n, tho se are all the questions I  have.
Mr. F riedel. Mr. Ku yk enda ll ?
Mr. K uykendall . 1 1 ike a candid  answe r like th at  because I  see no th ­

ing  w ron g w ith  a  pe rson  being intere ste d in his  own economic in terest . 
Some peo ple may object to th at  bu t I  don’t.

For the cla rificat ion  of  the tes tim ony fo r the nonmem bers  of  the  
com mit tee  th at  I  am sure  will rea d it if  th is leg isla tion  comes to the  
floor, we h ave  used in thi s committ ee over the  pa st few days the  term  
“to  re tu rn  to"  a way of doing  business  by the  bargel ines unles s thi s 
leg islation  or a sta y is gr an ted by Ja nu ar y 1.
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Don’t you feel th at  in  all  honesty to say “r et urn ” is r eal ly a misnomer 
because the barge lines have never rea lly  opera ted  under wh at is now 
the  law ?

Mr. Breitha upt . A s I un de rst an d yo ur  sta tem ent or  question, sir , 
from the  very  beg inn ing —when I say fro m the  beginning^ 1 suppose 
af te r World  W ar  I I , bu t from an early  time —th e bar gel ines on the 
basi s of rese arch th at  I hav e done , hav e employed one gimmick af te r 
anoth er in an effo rt to  avoid the  pro hib ition , the  lim ita tio ns  on thi s 
exempt ion,  and one by one those gim mic ks or devices—I  don’t use the  
word d ispa ra gi ng ly ; it is in  th ei r best intere st-----

Mr.  K uykendall. You use the  same ones legal ly.
Mr. Brei tha upt . No ; the y use one af te r anoth er,  and one by one 

thes e devices  have been str icken down by the  Commiss ion, stri cke n 
down by the  courts. I th ink Mr.  Hersh ey was tryi ng  to  say last week 
th at  fina lly the y had come to the  end of the  rop e; the  las t gim mick 
has  been s tric ken  down.

Mr. K uykendall. T he re is a po int  I want to make, and th is is not 
a pro barge po int , hu t I thou gh t fo r the  clar ificatio n of the  reco rd 
we should make thi s, fo r a clear underst andin g, and  you certa inl y 
have not tri ed  to mis lead  anybod y with your  att itu de .

I admi red  your  ans wer th at  you were look ing at  sel f-inte res t first  
and I lik e th at , hu t I did  wan t to  cla rif y th e point.

You see, when you tell the  Con gress if  we should get th is bill to 
Congres s th at  all we are  doing if  we do n' t pass  th is bill is to re tu rn , 
th is  wou ld imply  t o re tu rn  to a way they used to do business.

Well, they have  ne ver  done bu siness this  way. As you say, one  appea l 
af te r the  oth er has been tak en  and we are  final ly down to the  end of 
ou r rope,  so I th ink it  is ne ith er pro nor con. I  wanted to clar ify  the  
point.

Let me ask  y ou th is : Ge neral ly speak ing  in these bulk commodities  
th at  are  the  pr im ary source of ou r concern here , how much cheaper 
are  yo ur  ra tes as al lowe d by IC C in a rea s w here  you have  d ire ct  ba rge­
line  com pet ition as com par ed to  are as  where  you do not  hav e dir ec t 
bar geline com pet ition? How much rel ief  does the  IC C give  you in 
these are as, genera lly  speaking?

Mr. Breithaupt. I t is impossible to do any  m ore than  generalize.
Mr. K uykendall. Cou ld you poss ibly  pick one out  of the ai r and  

use it as an example? I  do n' t know  th at  you  can. I  am curious .
Mr. Breitha upt . I per son ally  can not , I will be fran k to say, be­

cause  I am not engaged, no r is the Associa tion  o f Am eric an Ra ilroads  
eng aged, in rat em aking , bu t th at  is no t a sa tis facto ry  answ er. I  will 
un de rta ke  to tr y  to find some one or  two  examples and supp ly them 
fo r the record.

Mr. K uykendall. I would ap prec iat e th is very  much.
Mr.  Breithau pt. But  to ans wer you in gen era liti es,  there  are  of 

course wh at  are  call ed water-com pel led  rat es  an d I  don’t have t o ex ­
plain that .

Mr.  K uykendall. Sure , b ut  a ga in fo r the sake  o f tes tim ony I  w an t 
to  make it clear th at  IC C does no t to tal ly  ign ore  yo ur  pred ica me nt 
when you have severe ba rge com pet ition and un til  I began to  g et  into  
th is  case I  d id n' t know t hat the y di dn ’t ign ore  you r pre dic am ent, and  
I  would like to have a co uple  of  ex amples fo r the  record to show w ha t 
rel ief—I  am sure you don't  th ink it is enough—they  giv e you  as a 
means of  mee ting th is  competit ion.
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Mr. Breitha upt . I  wou ld ra th er  you  said the  act than  the ICC. 
Th e Congres s dr af ted the In te rs ta te  Commerce  Ac t in such  a way 
as to enab le th at  rel ief  to be accorded . Congress recognized the prob ­lem.

Mr . Adams. W ould the gen tleman yie ld?  Wo uld  you sup ply  to  the  
committ ee in terms  o f a specific ans wer to  M r. Ku yk en da ll’s quest ions 
wh eth er or  no t th is is true : Tha t on the  Colu mbia Rive r in the  pas t 
30 yea rs the al l-r ail  rat es  fro m towns on the riv er,  such  as Sh ut ler , 
Mik kalo, Speece,  Condon, W asco, in  th at  period  1930 to 1952, ha d th ei r 
ra tes cut  fro m 1.2 per cent to 16 perce nt—t ha t is on the  riv er—and 
yet  at  the  same  tim e the  all -ra il rat es from Pendelton , LaC rosse, 
Wino na , Co lfax, those tow ns th at  are  no t on the  riv er  and there fore 
no t ailected by wa ter  co mpetit ion , have had thei r rates increased  f rom  
721/̂  percent  at  Pe ndleton  to 79 pe rce nt a t LaCrosse.

Can you  give  to Mr.  Ku yk enda ll and ourselves a con firm ation or a 
reject ion  of those  figures please ?

Mr.  Breitha upt . A ft er  consult ing  wi th those in possession of  the  
fac ts I will  unde rta ke  to  ans wer yo ur  ques tion  to the best  of our  
ab ili ty,  yes, sir.

(The. i nformati on  re fe rre d to was n ot ava ilab le at  time o f p rin tin g. )
Mr . A dams. Than k you. Tha nk  you, M r. Kuykendall .
Mr.  D ingell. W ould the  g ent lem an yie ld fo r a q uest ion here ?
Are yo u ref er ring  to ra tes  by ra il ?
Mr. K uykendall. I w ill y ield .
Mr. D ingell. Were you re fe rr in g to rates by rail  which have been 

cu t where barge  lines are  com pet ing  wi th rail .
Mr.  Adams. W ha t I  was  re fe rr in g to  was th at  the  ra il rat es have  

been cu t whe re the re is barge  com pet ition and  rais ed whe re the re is 
no barge competit ion  fo r ident ica l commodi ties.

Mr. Breitha upt . T ha t is the way I  under stood your  ques tion.
Mr.  Adams. Yes.
Mr. K uykendall. Th an k you, Brock. I welcome your  ge tting  a 

li ttl e bit more to  the po int  th an  my question did.  I asked you fo r a 
general  observa tion . Mr. Ad am s gave you a specific case and maybe 
th at is b etter.  T he  su bject of  an ti trus t has  come up here  as a m eans of  
reg ulati on  th at  you are  w ill ing  to accept in l ieu of wh at you now ha ve 
in overa ll li beral iza tion o f tra ns po rta tio n policy.

Now, let me say  this . I t  is qui te in ter es tin g fo r the  Congres sman 
in the  Ni nth Di str ic t of Tennessee to sta nd  in a certain  spot out in the 
mid dle  of  t he Mis siss ippi Ri ve r and  wi thi n 150 feet of me I have one 
ra ilr oa d going thi s way,  and a barge  line goi ng th is way, and a 
hig hw ay goi ng righ t by me, so I  have trucks, barges , and  rai lro ads 
all  wi thin 150 fee t of one spot in my distr ic t, and  two of  them object  
to  the  an ti trus t as an alt erna tiv e and  one of  them  does th in k it is the 
pr op er  a lte rna tive.

Now,  per son ally before  I beg an to ge t into thi s th in g I  fel t th at  
an ti trus t was a logical alt ern ati ve , and let me say th at  poss ibly in 
se tting  the fo rm at  of  th is ques tion  I mean an tit ru st  and  also an 
amend ment to Robin son-P atm an. Robin son -Pa tman is the  p rev ent ion  
of  un fa ir  com pet itive practices  on comm odities, and the amendm ent 
if I  recom mend it would include an extension of  th at  to include 
serv ices  in  th is  area, tra ns po rta tio n services .

Now, the charg e has  been made, which I  haven't  gotten a sa tis fac ­
to ry  ans wer to, and may be you can be of help  here  because  thi s is
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the  area th at  you all  seem to wa nt as the  al ter na tiv e, the  charg e has 
been made th at  the enforcement  of an ti trust  is made ineffective fo r 
one reason and th at  is  it  is af te r the fact  a nd  th at  g ene ral ly spe aking  
the  offended person  is alread y out of busin ess before  int erv entio n 
takes place.

Le t me give  you one example th at  I have  per son ally  obse rved  from 
very close quart ers . Kn ow ing  abo ut my his tory you know I spe nt 
many yea rs in the  food  business. A large  na tio na l food  chain  th at  
opera ted  in the Southwest, oh, 12, 15 yea rs ago, was convicted and 
severely pen aliz ed unde r Ro bin son-P atm an, but  several  hu nd red gro­
cers had alr ead y been run out of business and the y are  not in bus i­
ness tod ay,  so th is  has been the fear  th at  has  been thrown  back  
to me when I  have suggested  an tit ru st.

1 would like  to have your  answer  to that .
Mr. Breithau pt. 1 have h eard the all ega tion made th at  com pet itors 

of ra ilroa ds  would have insufficient pro tec tion under the  an ti trus t 
laws  because they would be o ut of business or the  r ive r would be dri ed  
up , so to speak, befo re the y could obtain jud icial relief.

I  would only  po int out , sir,  th at  amo ng the  an ti trus t laws  to 
which the  ra ilr oa ds  wou ld become sub jec t if  the y sacri fied the im ­
mu nity th at  the y now enjo y, the re is provision for injunctive  rel ief  
eit he r at  the  su it of the  G ove rnm ent  or  a t the  suit  o f a pr ivat e perso n; 
and if  the  prop er  sho wing is made  to the  Federal  cour t abo ut some 
pending  disaste r of which  you speak, on acco unt of some act of the  
roalr oad in v iolatio n of th e proh ibi tio ns  of a nt it ru st  laws, the n p resum ­
ably  the  injunctive rel ief  ought to suffice.

I have no othe r answer.
Mr. Kuykendall . One othe r question, Mr.  Chairma n. I  th ink th is 

is a ter rib ly  im po rta nt  po int because th is may  very  well be the  key 
as to wheth er or not the re is any  accepta ble comprom ise in th is  whole 
area . Th e whole th in g would hin ge on cost and  how you pro jec t 
cost and I would hope  th at  the re migh t be some agre eab le way to 
arr ive at  thi s and  to speed  up a poss ible injunctive proce ss because 
I happen to th ink th at  in the long run that, has to be the pro tec tion 
we a re going to  offer if we are going to  liberalize the overall  t ra ns po r­
ta tio n system. Th an k you, Mr.  Chairma n.

Mr. Breitiia upt . I  feel I should  say som eth ing  here  because I 
would not like  the re cor d to  show by implicat ion  that  I  have acquiesced 
in an amend ment of the Robin son -Pa tman Act in conn ection wi th 
thi s legisla tion .

1 heard  with some surpr ise , minor  surpr ise , as th is hear ing devel­
oped in colloquy between witnesses and mem bers  of t he subcomm ittee , 
inc lud ing  you, sir , and  others,  the  ques tion  to the  witness, “W ha t 
would yo ur  r eac tion be if  we gave the  barge lines wha t they seek, but 
also pro vided an exemption  fo r the  rai lro ad s and at the  same tim e 
appli ed  the  an ti trus t laws  to the  ra ilr oa ds  and  ame nded the  Ro bin ­
son-P atm an Act in such a way  as to make th a t applicab le in these 
circum stance s?”

I th in k it would be un fa ir  fo r me to let  the  colloquy cease a t th is  
point withou t interp osing  some comm ent or  other  abou t the  R obinson- 
Pa tm an  Act so the re won’t be any misu nd ersta nd ing  about th at .

I have  heard  you say,  sir,  th at  you have some fa m ili ar ity  wi th it  
as a result  of your  pa st  busin ess experie nce  and  the  like. I am no 
exp ert  on the  Ro bin son-P atm an Ac t, but I hav e given some th ou gh t
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to it and 1 confess to a grea t deal  of un ce rta in ty  as to jus t how the  princi ple s which are  said  to be concepts  of  Robin son-P atm an would  ope rate  in the  area of tra ns po rta tio n (pricing. 1 don’t know jus t how 
its  pr inc iples  cou ld be tra ns la ted in such a way th at  they would fit 
tra ns po rta tio n pr ici ng , be ap pr op riate and me aning ful  and yet  be reaso nable and  rat ion al when appli ed  to tra ns po rta tio n pri cin g.

The rai lro ads, as I have  ind ica ted , are prepare d to su rre nd er  the  immu nity they now enjo y unde r section 5a and they are  wi lling  to accept the full  th ru st  of  those an tit ru st  laws  tha t would  thus  be made  app lica ble  to the m;  but I must say fo r the  reco rd th at  I am not , at leas t now, prepared  to acquiesce  in any  sugges tion th at  there  be im­
posed on the  rai lro ad s in th is rega rd  what might  be called the  pri n­ciples of the  Ro bin son-P atm an Act , which I would conside r to be a to tal ly  new de pa rtu re  and  indeed an unpreced ented concept in the  reg ula tio n of services, and  pa rt icul ar ly  tra ns po rta tio n services.

As you know and as othe r members of the  subcommitte e u nques tion­
ably  know,  it has  hereto fore been judic ial ly det erm ined th at  the  
Ro bin son-P atm an Act does not ap ply to services ; it applies only to sales of commodities  and goods. It has not her eto fore been thou gh t 
ap prop riate that  the  Robin son -Pa tman Act be extended to services and it seems to me th at  it  is askin g a good bit —of  course it  is the  
ra ilroa ds  th at  are  doing the  ask ing  here , but at  the  same time when you say maybe ,we will give the  rai lro ads what the y sek but  we are  going  to  wr ite  some new an ti trus t laws to cover the  s itu ati on —it may 
be that we ge t into a scheme of  r egu lat ion  at the  h and s of the Federal  Tr ad e Comm ission and  the  De partm ent of  Justi ce  th at  would have even more  rig id res tric tions  than  the  scheme of reg ula tion employed under the  In te rs ta te  Commerce Act.

I  would like to po int o ut, also, a c ouple of  specifics a bou t the  Robin ­
son-P atm an Act  th at  I th ink  would be most  ap prop ria te  if  its con­cep t were exte nded to  tra ns po rta tio n pri cin g.

While price  di fferences under the Ro bin son-P atm an Act , a s you un ­doubtedly know, sir,  may  be jus tified where necessary  to meet, the  com pet ition of  anoth er  selle r, fo r inst anc e—th is  is a defe nse  ag ain st 
the  charge  of  w ha t is called p ric e d isc rim ina tio n—th ey m ay not  u nder 
the Robin son-P atm an Ac t be just ified on the basi s of  wh at we call mark et comp eti tion; th at  is, com pet ition fou nd by the buyer in his 
own ma rke t. Mark et com pet ition, inc lud ing —fo r the  benefit of you, sir , and othe r members of the  subcommitt ee—i nclud ing  equ aliz atio n 
of ra tes to  po rts , is a very  im po rtan t facto r in ra ilr oa d and oth er tra ns po rta tio n pricin g.

I t  is no t recognized in the Rob ins on-Patm an Act.
Fu rth ermore,  p erh aps th e m ost s tri ki ng  difference between our p res ­

en t scheme of reg ula tion, reg ula tion in tra ns po rta tio n as we have  al ­
ways  known it in the  c onduct  of  t rans po rta tio n business, the str ik ing diffe rence between th at  and wh at the appli ca tio n of  the Robinson- Pa tm an  pr inc ipl es would br ing abo ut, is th at  un de r the Robinson- 
Pa tm an  Act , co ntrary  to wh at all of  us have under stood and  have known to be th e s itu ati on  here tofore , co mpetin g c arr ier s would be able 
to com pla in abou t price diffe rences insti tu ted  by the  sell er of tr an s­po rta tio n services.

As it  is now  and  as it alw ays  has  been, the  mat ter of pro tec tion  
ag ains t diffe rences in tra ns po rta tio n prices  is a mat ter of the  adve rse



WATER CARRIER MIXING RULE EXEMPTION 139

competitive effect upon the user or the buyer of the services, not upon 
a competitor.

That  would be an entirely new departu re in transportation.
Mr. Friedel. Mr. Dingell.
Mr. Dingell. Thank you, Mr. Chairman.
Mr. Adams. Would the gentleman yield for a question at th is point?
Mr. Dingell. I would be happy  to yield.
Mr. Adams. 1 have tried Robinson-Patman Act cases both for the 

Government and in private industry  and I agree with your analysis 
tha t the Robinson-Patman Act will not protect the parties  involved 
even if the exemption were removed. I  will take as a fact—and you 
can answer my question by sending the information to the chairman 
in answer to my question—what has happened is that the railroads are 
able through a monopoly situation of controlling their own lines to 
raise the  inland rates and to lower the rates where they are in compe­
tition  with the bargelines, thus creating for identical shippers com­
peting in the same market two different types  of rates, and this  is per ­
fectly legal under the  present system.

It  can t be attacked under the Sherman Act because we recognize 
the present monopoly situation in the railroads as being the  only car­
rier serving an area.

It  doesn’t come under the Clay on Act. It  can’t come under the Rob­
inson-Patman Act  because I agree with you i t applies to services only.

Mr. Breittiatjpt. Goods only.
Mr. Adams. Goods, not services, and a second point is tha t it 

wouldn’t be protective, anyway, because you can drop charges  to cost. 
As long as you don 't go below cost you are allowed to do it  under the 
Robinson-Patman Act.

Mr. D ingell. Will the gentleman yield? You can go below cost to 
meet competition in good fai th. That is well established. That is the 
loophole th at has litera lly made the Robinson-Patman Act unwork­
able in most instances.

Mr. Adams. You and I will discuss it later, as to how far you can 
go, and I have some question about it, John , but it has been done in 
one or two cases.

The other thing is in terms of discrimination between shippers to 
meet competition as long as you do not go below cost you can do it. 
Therefore, if we deregulate you completely in this area you could 
go to cost or perhaps below.

What many members of the committee are worried about is what 
will you do in the  nonbarge competitive areas on bulk commodities in 
order to meet a cost-cutting competition with the bargelines on the 
river. What will you do?

Mr. Breithaupt. Let  me say that the obvious answer, which I am 
sure, you won’t find satisfactory, is tha t this is already the situation. 
Lack of regulation in this regard is a situation that  has prevailed 
under your aegis with respect to exempt transportation  by motor car ­
rier  and exempt transportation by barge lo these many years.

Secondly, I may say tha t things aren’t what they used to be in 
connection with your assertion about the monopoly position of the 
railroads. Today there is pervasive competition. There is no longer 
any such thing as captive traffic of the railroads.

Mr. Adams. On bulk commodities for inland ports tha t are served 
by only one car rier.

S5-4 65 — 67------10
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Mr. Dingell. Will the gentleman yield?
Mr. Adams. I am sorry. 1 will yield.
Mr. D ingell. 1 want to be gracious but I have l ittle  time left.
Mr. Adams. I  will y ield my time.
Mr. Dingell. Mr. Chairman, I want to thank the gentleman from 

Washington. He has raised some questions and I think you do deserve 
an answer. I must confess some parts  have not been answered.

You have suggested tha t the railroads want certain exemptions 
if this legislation goes through. I have been inquiring of witnesses 
their  position with regard  to tha t but have not been able to get their 
position because the railroads’ statement of position and the rail ­
roads’ suggested amendment, and I  assume you have one, has not been 
available to the committee.

Will you, at an early time, submit to the committee for the record 
the language tha t you seek in the way of exemption so that the com­
mittee can have that  matte r before i t so it can appropriately query on 
this matter ?

Mr. Breithaupt. Yes, sir.
(The information requested follows:)

Asso ciation of American  R ailroads,
W as hi ng to n,  D.C ., Oc tober 19,1967 .

Ho n. Samuel N. F ried el,
Cha irm an , Su bc om m it te e on Tra ns po rtat io n and Aer on au tic s, Com m it tee on In ­

te rs ta te  an d Fo re ign Comm erce, Hou se  o f Rep re se nt at iv es , W as hing ton,  D.C. 
D ear Mr. Cha ir man  : W he n I ap pe ar ed  be fo re  th e  Su bc om mittee  on T ra nsp or­

ta ti on  an d A er on au tics  on Oc tobe r 11, 1967, to  ex pr es s th e view s of th e  Asso cia­
tio n o f  Amer ican  R ai lr oad s on II .R . 7610 (90th Con gress)  an d a nu m be r of  
co mpa nion  h ill s t he n th e su bj ec t of hea ri ng  by th e Su bc om mittee , 1 st at ed  th a t th e
Ass oc ia tio n opp ose s th es e bil ls un less  th ey  be so am en de d as  to ext end to the 
ra ilr oa ds  an ex em pt io n from  re gu la tion  in the tr an sp or ta tion  o f bu lk  co mmo d­
it ie s comp arab le to th at en jo ye d— an d to be en jo ye d— by the w ate r ca rr ier s. I 
w as  su bs eq ue nt ly  as ke d by Mr. Dinge ll to  su bm it fo r th e  reco rd  “. . . th e lang ua ge  
th a t . . . [t he  r ai lr oads]  see k in th e way  of  e xe mpt ion so th a t th e Com mittee  ca n 
ha ve  th a t m att er be fo re  it  . . .” (T r. , p. 223) .

A d ra f t of  st a tu to ry  lang ua ge  th a t wo uld acco mplish  our ob ject ive in  th is  re ­
gar d (by w ay  of  a prop osed  a m en dm en t to  H .R. 7610) is en clo sed.”

Res pe ct fu lly  yo ur s,
H arry J.  Bre itha up t, Jr .

Proposed Ame nd me nt  to H.R . 7610

Ad d to  H.R. 7610 a new  sec tio n, as  fo llo ws:
Sec. 2. Section  1 of  th e In te rs ta te  Co mm erc e Ac t (49  U.S.C. 1) is  am en de d by 

ad di ng  a t th e en d th er eo f a  ne w para gra ph  a s fo ll ow s:
“ (23 ) N ot hing  in th is  part , ex ce pt  th e pr ov is ions  of par agra phs (10)  to (1 7) , 

bo th  inclus ive,  of  th is  sect ion re la tive to  ca r se rv ice , jo in t or  com mo n us e of 
te rm in al s,  di re ct io ns  fo r pr ef er en ce  or  p ri ori ty  in tr an sp ort a ti on , em ba rgoe s, 
mov em en t of  tra ffi c under  pe rm its , an d pr ef er en ce  or pri o ri ty  of  tra ffic es se nt ia l 
to  th e n ati onal de fens e, an d di re ct io ns  w ith  re sp ec t to  th e ha nd lin g,  ro ut in g,  an d 
mov em en t of  tra ffi c an d it s d is tr ib ution  ov er  o th er  li nes;  para gra ph  (8 ) of  sec ­
tio n 6 re la ti ve to pr ef er en ce , pr eced en ce , fa cil it a ti on  an d ex pe di tion  of  m il it ar y  
traf fic an d th e de liv er y of  sh ip m en ts  co ns igned to  ag en ts  of  th e Uni ted S ta te s 
fo r it s u se ; an d sect ion 25 re la tive to  sa fe ty  ap pl ianc es , metho ds  an d syste ms, 
sh al l ap pl y to th e tr ansp ort a ti on  by a ra il ro ad  of co mmod ities  in  bu lk  when 
th e ca r in or  on which  such  co mmod ities  a re  tr ansp ort ed  is  be ing  used  fo r the 
tr ansp ort a ti on  of  no t mo re  th an  th re e such  comm od itie s. Thi s para gra ph  sh al l 
ap pl y on ly in th e ca se  of co mmod ities  in  bu lk  which  a re  load ed  and car ri ed  
w ithou t w ra ppers  or pa ck ag in g an d rece ived  an d de liv er ed  by  th e ca rr e r w ithout 
tr ansp ort a ti on  m ark  o r count.”

Mr. Dingell. I would like to continue, if T may, going into this. 
What are the exemptions that  the  railroads seek? Do you seek exemp-
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tio n as to  al l b ulk  com modities,  a ny th ing whi ch is o r may  be haule d in 
bulk, or do you seek exe mption  as to  those same thing s w hich barge line s 
are  able to  have exem ptio ns fo r?

Mr. B reitha upt . The  lat ter .
Mr.  D ingell. The  latt er .
Mr. Breitha upt . Yes, sir.
Mr.  Dingell. An d n ot  all  bulk  commodit ies, ju st  th ose  which would 

be extended to  the barge lines.
Mr. Breitha upt . Those which are  exe mp t unde r section 30 3(b),  

whi ch is the ba rge line exemption.
Mr. D ingell. The re a re  other bulk  item s wh ich would  no t necessarily 

be included there in.
Mr. Breitha upt . No, si r;  I  don’t know  th at  there are.  Sec tion  

303(b) , which  is the section of  the  In te rs ta te  Commerce  Ac t here  in 
ques tion,  con tain s a st atutor y defin ition of bulk  commoditie s.

Mr. Dingell. I t  also con tain s a b road  g ra nd fa th er  cla use acc ord ing  
to usage  in 1939, isn ’t th at  true ?

Mr. Breitha upt . They  seek to remove th at  in th is bil l.
Mr. D ingell. Yes, sir.  W ha t I  am t ry in g to  ge t a  p ict ure of is where 

you  now are. I  am concerned here abo ut th e same po in t th at our 
fri en d Mr. Ad am s from Washin gto n raised. Before I ge t in to  th at  I 
wou ld like  to ask  you,  here  a few years  ago, as you recall, the re was 
an at tempt  made to der egula te bulk ca rri age by the  rai lro ad s and  th ere  
was a m ajo r fig ht that  took  place here in  th is com mitt ee.

1 would like  to know w hat  p rotections  the sh ipp ers  in  differe nt areas 
in the  cou ntry will hav e ag ain st discrim ina tor y pr ic ing if  th at kin d 
of  exempt ion goes th roug h?  Ho w wi ll the y be able to  prote ct  the m­
selves? How will  you avo id, let 's say,  dis crimination between po rts? 
How would, fo r exam ple,  the Great  Lak es po rts  prote ct  themselves 
ag ain st discrimination, mov ing the  shipm ents to  th e eas tern seaboard 
or  to th e G ul f por ts?  How  would, fo r examp le, Ba ltim ore  pro tect  its elf  
ag ain st dis criminations  th at  migh t tend  to  move the ca rri ag e into 
New Y ork or  Bos ton or down to  Sa vannah  ?

Mr.  Breitha upt . Fr an kly,  Mr.  Din gel l, th e pro tec tion of  the  po rts  
and the  pro tec tion of the  othe r sh ipp ers  un de r the pro posal  th at the  
ria lro ad s now adv ance would  dep end  upon th e rai lro ad s a cti ng  in th ei r 
own se lf-i nte res t to  take  care  of th e sh ippers .

Mr. D ingell. Th at  is prec isely it, in thei r own sel f-inte res t. Now, 
let 's tak e a case in point , one which happened under section 22, in ­
volving the  Ch rysle r Ta nk  Ars ena l. It  cost less under ra ilr oa d rate s, 
under section 22, to shop from  th e C hrys ler  Tan k Arsenal  to New Yo rk 
than  it did  from the  Ch rys ler  Ta nk  Arsenal to the  Port  of  De tro it,  
with the  resu lt t hat  th e ca rriage went not bv way  of w ate r, which logic 
would ind ica te would be the  cheapest way to ship it from  the  city  of 
Det ro it or from the  Ch rysle r Ta nk  Arsenal the re,  bu t it wen t by ra il  
to  New Y ork  or  to the  east coast port and the n wen t out  by w ate r fro m 
there.

W ha t p rotect ion  would  th e c ity  of D et ro it or  th e s hipp er  or t he  p or t 
au tho rit ies  in the  city of  De tro it or the people of the  city of  Det ro it 
have  again st th is  kin d of  dis crimina tion which is alr eady  prac tic ed  
under an exempt ion which exists un der the  law  ?

Mr. Breithau pt. I wouldn't wan t you to mi sund ers tan d the ans wer 
I gave befo re when I said  “ the  rai lro ad s in th ei r own  se lf- in ter es t.” I
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di dn ’t stop  th ere . I  said  “ in thei r own sel f-inte res t would pro tec t their  
sh ipp ers .” I can ’t  speak fo r the manag ements of the  ra ilroa ds  th at  
serve  D etro it or the  r ail road s th at  s erve New York or any oth er po rt,  
hu t i t obviously would be in the  bes t i nte res t o f the  ra ilr oa ds  th at  serve 
those po rts  to endeavor to  pro tec t the ir shipper s.

I mean  to pr ote ct those  por ts.
Mr. D ingell. His tor ica lly  the re cord is such th at  i t has not  happ ene d 

in the  case of  the  tank  shipm ents to which I allud e. W ha t pro tec tion  
would they  have in the  law?  Would you say th at  the  an ti trus t laws  
wou ld pro tec t the m?  Not wi tho ut an amend ment certa inl y to the 
legisla tion .

Mr. Breithau pt. Not unless  there  was a vio lation of the  Sherm an 
Act , which general ly doesn’t ru n to dis crimination of  the typ e that  
you m ention.

Mr. D ingell. T hat  is right .
Mr. Breitha upt . I  am not famili ar  wi th the  t an k case to  which you 

are  ref errin g.
Mr. D ingell. Tha t was a v ery,  very  celeb rated aff air  in my di str ict , 

one whi ch caused me ra th er  conside rabl e gr ief , which obviously the 
an ti trus t laws aren ’t going to p rotect  ag ain st.

Mr. Breithau pt. The S herman Ac t won’t pro tec t ag ain st t hat  unless, 
Mr . D ingell,  the pur pose is to pra ctice  p reda tory  conduct  a ga ins t one’s 
com pet itor .

Mr. Dingell. If  it were to ten d tow ard  monopoly or if it were to 
create  a monopoly or if it were to be a dis crimination accompanied  
by some oth er c ircumstance, w ould  tend  to in jur e o r d estroy some o the r 
com pet ition, conceivab ly thi s would come into  pla y, so ac tua lly  even 
if  thi s exempt ion th at  we are  ta lk in g abo ut, let ’s say were convert ed 
to grain  o r some b ulk  comm odity like  p ig  i ron , or scrap, or som eth ing  
of  th is kin d, the  city  of De tro it would not  achieve pro tec tion under 
the an ti trus t laws absent some showing of  predatory practices  or 
som eth ing  of th is k ind .

W ha t 1 am tryi ng  to find out  is if we give the  rai lro ads th e exemp­
tio n that  you are  talking  abou t how are  my peop le in the  G rea t Lakes 
are a g oin g to  be pro tec ted  again st th is  kind  o f d isc rim ina tor y practic e 
by th e ra ilro ads.

Mr. Breitha upt . By d ifferences in rate s?
Mr. D ingell. Yes.
Mr. Breitha upt . We seek the same e xem ptio n, M r. D ingell.
Mr.  Dingell. I underst and, bu t you  hav e to  remember I hav e a 

lim ited am ount of time  and I  am tryin g to ge t to the  very nar row  
po in t; how are  we goin g to  be pro tec ted . W e have alr ead y decided that  
the  ant itr us t laws don’t p ro tec t my people.

Mr.  Breitha upt . Und er  th e proposal th at  I am directed to present 
to you the  protection prese ntly a fforded  by c ert ain  sections o f the  In te r­
sta te Commerce  Act, n otab ly sections 2 a nd  3, would no lo nger be a va il­
able  to  shipper s.

Mr.  D inge ll. Th at  is ri gh t.
Mr. Breitha upt . Th e Sherm an  Ac t, in the circums tances th at  you 

hav e described as I un de rst and them,  wou ld no t be applicable.
Mr. Dinge ll. Th at  is rig ht . Ro bin son-P atm an would not be av ail ­

able.
Mr. Breithaupt. Because it is not  app lica ble .
Mr. D ingell. Tha t is rig ht .
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Mr. Breithaupt. And so only in the conduct of the railroads own 
affairs in their  own self-interest to protect their  shippers  would there 
be protection for shippers.

Mr. Dincell. You are saying then that we should entrus t the fate 
and importance of im portan t decisions r ight to the good faith of the 
railroads, but the practical problem is we have already had one very, 
very bad experience with the railroads in connection with this.

I want you to know that I am not critical. 1 am sympathetic with the 
problems the folks in rai lroads have, but I have to protect my people 
against the railroads acting in what is their enlightened self-interest 
and th at is, by golly, to haul goods, and which I applaud and I expect 
them to, but I recognize in controlling that  intention and their  deter­
mination to compete we have to somewhat protect the others and some 
of the railroads against some of the  railroads own na tural inclination.

Mr. Breithaupt. Let me say, Mr. Dingell, while I am not  author ­
ized in behalf of my principals to advance any affirmative suggestion 
for the application of all or any part of the Robinson-Patman Act, it 
might be tha t there is room for consideration of the application of cer­
tain provisions of the  Robinson-Patman Act to the end that the situa­
tion you mention might be taken care of.

Mr. Dingell. The chairman has been very generous. I would like 
to go into this matter at a later time, if 1 may, Mr. Chairman, because 
the question of ant itrus t application is something I think  this com­
mittee should very well have in mind before it reports out legislation.

Indeed, I  would suggest before we go into this  question of antitrust 
matters in this legislation we should have the Ant itrust Division up 
here to discuss ant itrust principles with this committee, which are 
highly complex, very, very technical, and which I am sure very few of 
us, including myself have a full competence and understanding.

Mr. Friedel. Mr. Watson.
Mr. W atson. Thank you, Mr. Chairman. Mr. Breithaupt, I apolo­

gize for not being here and hearing your direct testimony as well as the 
other questions th at have been propounded to you and I might repeat 
some of them.

So that  we might clearly understand the position of the railroads, 
first, do you feel that  if there is retent ion of the exemption found in 
303(b) it should be extended to include rail carriers?

Mr. B reithaupt. If  there is retention of the exemption?
Mr. Watson. Yes, sir.
Mr. Breithaupt. Yes, sir.
Mr. Watson. I assume that you would have no objection to extending 

tha t exemption to motor carriers  as well.
Mr. Breithaupt. I would not understake to express my views as to 

whether it should or should not.
Mr. Watson. I have misgivings as to whether or not they would be 

protected, but you would not object to the exemption to  all modes of 
transportation.

Mr. Breithaupt. I would not object.
Mr. Watson. Is that  your primary position, or secondly would you 

be amenable to just removing the exemption in 303(b) all together and 
then all would be treated alike ?

Mr. Breithaupt. A good many years ago, Mr. Watson, over a course 
of a good many years, the railroad  industry was virtua lly unanimous 
in its desire to have this exemption repealed.
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Unfor tuna tely , experience before  committ ees of  the  Congress  and  
othe rwise taug ht  us th at  it di dn ’t ap pe ar  to  be politi cal ly feasible to 
remove the exemp tion . Ot he r witnesses be fore the subcom mittee dur ing 
the  course o f th is  h ea rin g hav e reco gnized th at the re is a l arge  publ ic 
sentiment , and  a sen timent  reflec ted in the Congress, again st repeal  of 
the  exe mp tio n; so as an alt ern ati ve  to w hat  we have suggested i t doesn 't 
appear,  a t least fo r t he  pr esent, to offer any  p rac tic al possibi lity.

Mr.  W atson. I can un derst and that . It  is a basic  propos ition. You  
would gen era lly  like to make  the  rule s a lit tle  more flexible in fav or  
of dereg ula tion r at he r than  add ing to  it , bu t assu min g th at  such should 
be poss ible, you know peo ple ch ang e th ei r minds an d we have a problem 
on o ur hands now which I  d on’t know how we are g oin g to  resolve, b ut  
if  you are  una ble  to  g et all incl uded under the exemption  vour second 
pos ition would be to remove the  exemp tion  which now applies .

Mr . B reitha upt . No, sir,  I  c an’t say th at  we h ave  considered  tha t in 
recent  y ears and I would not be au tho rized  to  say that .

Mr . W atson. W ell,  it is a bas ic ma tte r. Th at  is a fa ir  pro posit ion , 
all be excluded or all be included. Th at  is a fa ir  propos ition.

Mr. Bkeit hau pt. Eq ua lit y is the basic  p rop osi tion, but I cannot  say 
that .

Mr . W atson. A pp aren tly  now yo ur  pr inc ipal th rust and argume nt 
is t ha t the ra ilroa ds  shou ld be incl ude d unde r th is exempt ion.

Mr. B reitha upt . T ha t is correc t.
Mr.  W atson. D id you pres s tha t pa rt ic ul ar  po sition over befor e the 

Senate?
Mr. Bkeithaupt. I  brou gh t th ei r att en tio n to the  ineq ual itie s th at  

do exis t. I  c alled att en tio n to ou r histo ric  p osi tion seek ing equ alit y of  
com pet itive opp or tun ity .

Mr. W atson. My quest ion is wh eth er o r not  you pressed the  posit ion.
Mr.  Breithau pt. I d id n ot pr ess it.
Mr.  W atson. You did no t. T ha t is  a rece ntly establ ishe d positio n ?
Mr. B reithau pt. It  has been pressed recently .
Air. W atson. Pressed  rec ent ly, b ut n ot  befo re th e Senate .
Mr. Breitha upt . I t was not  pre ssed  befo re th e Senate .
Mr. W atson. I  u nd ersta nd  from  page 8, and  I  ha sti ly perused your  

tes tim ony o r a t lea st y ou r p repa red tes timony , tha t as a  thi rd  idea you 
say  a t least we sh ould  lim it the  scope of  th e effectiveness  o f t hi s leg is­
lat ion  to sim ply  “ov er tu rn ing the TCC order in questio n.”

Is  th at your  th ird positi on ?
Mr. Breitha upt . I t  is p re tty  har d fo r me to  put  them  in  chro nolo gy. 

W ha t I  am tr yin g to say-----
Mr. W atson. I am not  speak ing  in or de r of  pr ior ities , bu t it is a 

th ir d  positi on th at  you  a re ta king , f ai lin g in the fi rst one.
Mr. Brettitaupt. My pos ition in th at  rega rd  is t hat  if  the  subcom- 

m at te r o f competit ive  oppo rtu ni ty,  a t lea st limi t the  rel ief  fo r the  barge- 
lines to wh at  a ppears to be just ified.

Mr. W atson. O bvious ly you are  a very ou tst an ding  l awy er. I  won ­
de r if, Mr. Ch air man , we m ight  ask th e gen tlem an who is now tes ti fy ­
in g to  subm it to  the committ ee specific lan guage which migh t ac­
com plis h th e objec tive  that  he ha s in min d, to  wi t, limiting  the  effective­
ness o f th is l egi sla tion to purely  over tu rn ing th e TCC o rder  in question.

Mr. Brei tha upt . I  w ill be very  h ap py  to  und ert ake t o do th at , pro -
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vided,  how ever , M r. Watson , i t is unders too d th at  I don ’t  suggest th at  
as an alt erna tiv e to w hat we are  rea lly  seeking.

(The inf orma tio n requested  fo llo ws:)
Association of American Railroads,

Washington, D.C., October 21/, 1967.
Hon. Samvel N. Frtedel,
Chairman, Subcommit tee on Transportation  and Aeronautics, Comm ittee on 

Inter sta te and Foreign Commerce, House of Representatives, Washington, 
D.C.

Dear Mr. Chairman : When I appe ared  before the Subcommittee on Tra ns­
por tation and Aeronautics on October 11, 1967, to express the  views of the Asso­
ciation of American Rai lroads on H.R. 7610 (90th Congress) and a number of 
companion bills then the subject of h earings  by the  Subcommittee, I sta ted  that  
the  Association opposes these  b ills unless  they be so amended as to provide also 
for  dereg ulation of the  rai lroads in the transp ortation of bulk commodities. 
I took occasion to point out, however, th at —

“The legis lative proposal embodied in the  bills  you are  now considering goes 
fa r beyond what would be needed to overcome th e Commission’s 1960 orde r upon 
which, as upheld by the  courts, the proponents of the bill princ ipally base the ir 
case for  relief.  In  the int ere st of avoiding lengthy elabo ration on this aspec t of 
the  matter , I shall  merely suggest to the Subcommittee th at  if  i t decides to repo rt 
H.R. 7610 or similar legislation without  having amended the bill in such a way as 
to provide a bulk commodity exemption for the  rai lroads too—and naturally 
I hope the  Subcommittee does not determine  upon th at  course of action—then 
consideratio n ought to be given to an amendment that  would at  lea st res trict 
the  effect of the  bill to overturning the ICC order in question.

“As dra fted and introduced these bills are  far- reaching and would, in fact,  
do much more tha n “ma inta in the sta tus  quo”.

Mr. Watson  subsequently asked me to submit to the Committee “. . . specific 
language which might accomplish the objective . . .  in mind, to wit, limi ting the 
effectiveness of thi s legislation to overturning  the  ICC orde r in question” . My 
reply was t ha t “I will be very happy to underbake to do that,  provided it is  under­
stood tha t I  don’t suggest tha t as an alte rnative  to what we are really  seeking” 
(Tr.,p p. 233-4).

I have attempted to devise language  for  an amendment to section 303(b)  of 
the  In ters ta te  Commerce Act th at  would have  as its  limited purpose over turn  
of the order of the In ters ta te  Commerce Commission in W-C-5, Mississippi 
Valley Barge Line  Company Exem ption , Sect ion 303 (b) , 311 I.C.C. 103 (1960), 
and that  would thus appear to be more app ropriate tha n the  broad-brush ap­
proach contained in H.R. 7610. The result  of my prel iminary thinking is this—■

Strike all af te r the enact ing clause  in H.R. 7610, and substit ute  the following:
“Subsection (b) of section 303 of the  In ters ta te  Commerce Act (49 U.S.C. 

903 (b) ) is amended  by inserting af te r the  third  sentence thereof the following 
new sentence : ‘The towage, subject to the  provis ions of this par t, of commodi­
ties  in bulk for  a port ion of a through movement of such commodities unde r 
a con trac t of affreightment, perform ed concurrently  with  the  tran spo rta tion of 
othe r commodities in bulk or commodities not in bulk, or both, shall  not prevent 
the  application of this subsection to a prior portion of the  said through move­
ment of such commodities in bulk dur ing which the  cargo space of the vessel 
in which they are transporte d is being used for  the  car ryin g of not more than 
three such commodities.’ ”

I shal l continue to give thou ght  to  this m at te r; and if I find tha t I am able to 
improve upon the  language  suggested above, I shall  advise the Subcommittee.

To make certain th at  there will be no misunderstanding let me emphasize th at  
the  substitute  language I have suggested in this lette r, and am subm ittin g at  
Mr. Watson’s request, is not an acceptab le altern ative  to the  basic position of the 
Association of American Rai lroads on the  pending bills. Our firm position, for  
the  reaso ns sta ted  and elaborated upon at the time  of the hearing, is one of vig­
orous opposition to H  R. 7610 and the o ther  bills  on th is subjec t unless so amended 
as to extend to the  rai lroads  an exemption from regulation in the tran spo rta tion 
of bulk commodities comparable to that  enjoyed, and to he enjoyed, by the water  
car rie rs—th us giving the rail roads equality of competitive  opportunity  with 
the water c arr iers in this respect.

Respectfully  yours,
Harry J. Breithavpt, Jr .,

General Atto rney .
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Mr. Watson. Well, then, perhaps we can agree in language. I don't 
want to p lay on words here. You did discuss tha t and it was an aspect 
of discussion that you would recommend tha t we try to limit the effec­
tiveness of it.

Mr. Breith aupt. That is correct.
Mr. Watson. Thank you very much.
Mr. Breithaupt. That is correct.
Mr. Adams. Will the gentleman yield?
Mr. Watson. Yes.
Mr. Adams. I want to echo Mr. Watson’s request. At the bottom of 

page 8 you have suggested th is and in looking over the language, and 
I refer now to the Senate report on S. 1314 on pages 2 and 3. They have 
listed the suggested language which is to drop the requirement that  
the existing custom of 1939 be used as a defintion of handling and 
transportation of commodities, and also to drop the section tha t says 
two or more vessels shall be considered a single vessel.

That seems to me about as simple and as barebones as you can go 
to overturn the ICC decision. Do you have any statement that  you 
could make now as to an a lternative? Prior to the subcommittee delib­
eration on the bill we are asking—both Mr. Watson and myself—that 
you submit in writing your proposal. Do you have a suggestion as to 
how it could be any more barebones than that  ?

All this  does is simply say we are going to go from 1939 to 1967 and 
we are going to treat  two vessels as two vessels even i f they are in one 
unit.

Mr. Breithaupt. Yes, sir. The 1939 limitation did not enter into 
the litigation at all, bu t that is not the important thing. The important 
thing is tha t in the practices of the bargelines stricken down by the 
Commission, the Commission being affirmed by the Federal courts 
including the Supreme Court, the bargelines have never thought—so 
far as I know—that it would be lawful for them to disregard com­
pletely the Hat language of the statute that two or more vessels being 
transported as a unit should be considered one vessel.

Tha t is quite clear. What they did, and what was stricken down 
in this particular  litigation and this parti cular proceeding before the 
Commission, what was involved there was this, and I  had thought that 
Mr. Hershev described this, but perhaps  he didn’t :

Noncertincated bargelines, bargelines not holding operating au­
thor ity from the Interstate  Commerce Commission, may at certain 
points along the river gather some bulk commodity, let us say it is 
grain. And they undertake what is called a contract of affreightment, 
as I understand it, in the barge business, undertaking to transport 
grain  for the shipper from point A to point C on the river.

The uncertificated bargeline holding no operating author ity from 
the Interstate  Commerce Commission and having no published rates, 
and having no rates that are subject to regulation, hauls or tows that  
grain  and nothing else, from A to an intermediate point on this 
through trip , intermediate point B. There isn't any mixing up to that 
point.

At point B the uncertificated bargeline turns  over this grain to a 
certificated bargeline which then incorporates the grain into a long 
tow. of which you saw a graphic depiction, which may include more
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than three bulk commodities and it may include manufactured articles, 
for example, and commodities that  are not bulk commodities at all.

The certificated bargeline has a published tari ff towage rate, which 
it charges the  uncertificated bargeline for performing the towage of 
the grain from point B to the ultimate destination C.

At that point, theoretically at least, a t point C, the grain is returned 
to the uncertificated bargeline which then undertakes to make de­
livery to the consignee of the grain. What the Commission has said 
in this litigation is that  in these circumstances there  no longer is an 
exemption from point A to point B because the contract of affreight­
ment contemplates mixing at some stage of the journey.

Mr. Adams. And tha t is because of the language of the statute in 
the parenthesis which says tha t you are going to define bulk commodi­
ties in terms of the existing custom of trade  in handling such com­
modities as of June 1,1939.

Mr. Breithaupt. No, sir, that parenthetical expression to which 
you refer goes to what is a bulk commodity.

Mr. Adams. Right. If  they find it is bulk commodity under that, 
then the carriage which you have just described becomes subject to 
regulations. If  tha t were not in there then it would not.

Mr. Dingell. Will the gentleman yield ?
Mr. Adams. Yes.
Mr. Dingell. What really are the circumstances? You are talking  

about a situation  dealing with the manner of carriage rather than 
the substance or commodity carried.

Mr. Breithaupt. Tha t is correct. The parenthetical expression goes 
to whether or not grain  is a bulk commodity.

Mr. Dingell. The parenthetical expression deals with the type of 
commodities which were bulk commodities.

Mr. Breithaupt. Yes.
Mr. D ingell. As opposed to the practice which the ICC and courts 

have established.
Mr. Breithaupt. You put it very well, Mr. Dingell.
Mr. Adams. If  tha t was so, then what would your objection l>e to 

the bill, to the provision which is in H.R. 7610, and drop the paren­
thetical expression and st rike the words in the third  sentence?

Mr. Breithaupt. If  you strike that third sentence, from t ha t time 
on the carriage from B to C to which I have referred today and 
which is now done under regulation under a towage charge would 
no longer have to be under regulation. A certificated bargeline could 
mix all these commodities at will.

Mr. Adams. So it does have an effect ?
Mr. Breithaupt. It has an effect far  beyond the practice that  is 

condemned.
Mr. Adams. That  is what I am getting to. It does have an effect 

and what we are asking you is do you have some alternat ive language.
Mr. F reidel. Please limit your questions because we have three 

other witnesses.
Mr. Adams. I will be 3 more minutes.
Mr. Freidel. Mr. Adams.
Mr. Adams. What we want is if this language is not the sort of 

language tha t you believe is fair  and equitable here, we want your 
alternat ive language. As I understand from your colloquy with Mr.
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Dingell, it is your position that the specific ICC decision is very narrow 
in scope but the overall practice which has been developed in the ICC 
is broader.

Is that  correct?
Mr. Breitiiaui’t. The practices which would be legitimatized by the 

enactment of this bill go far  beyond the practices that were con­
demned in the ICC proceeding and, to answer your question briefly, 
I will be happy to submit to the committee language which I think 
will l imit the legislation here proposed to overcoming this  particu lar 
ICC decision, provided it be understood tha t I don’t say tha t it is 
agreeable to us tha t you enact that  legislation.

Mr. Adams. I understand. I understand that. I will close with just 
this one question. The committee has been very indulgent and I appre ­
ciate it, Mr. Chairman. What  our problem is is tha t we are very 
respectful of the fact tha t the railroads should and will act in their 
own enlightened self-interest to make a profit and my questions to 
you are not critical of what they are going to do, but go to the  point 
tha t has been argued to this committee against granting this, which 
is tha t you have to provide equity in the intermodal competition, 
truckers, water, and railroads.

What you haven’t gotten th rough  to me and if you want to submit 
something further I know I would be appreciative of it, is that  you 
cannot compare water carriers and truckers  with railroads in terms 
of a stra ight  across-the-board intermodal competition because it is 
like comparing apples and oranges.

Railroads have their own right-of-way, control it, control their  own 
rolling stock. Water  carriers are on a river, for example, and any­
body tha t wants to go on tha t river, some unregulated completely, 
some regulated, can go on that  river and can compete whereas no one 
can go on your rail line.

And the same with truckers. Almost anybody tha t wants to can 
get into this  field with the regulated truckers  in between because 
they are limited with certificates of necessity and so on.

But basically people can go on highways and deliver goods be­
cause highways and waterways are supplied by the public. We know 
that  competition can exist then. If  these men get too far  out of line 
somebody else can go on the river or somebody else can go on the 
highway, but in the rail situation we have had to regulate because 
tha t isn’t absolutely true.

So we are searching for a system as to how we handle these apples 
and oranges and we don’t want to be un fair  to  the railroads and we 
know’ th at your problems are great ones, but you can help us with tha t 
by not just saying equity is just to do the same thing  to everybody 
because at  least in my opinion, and I know’ in the opinion of some of 
the other members of the committee, to do exactly the same thing 
to everybody isn’t exactly right.

Have I  made my point?
Mr. Breitiiaupt. You have made your point, sir.
Mr. Adams. Thank you.
Mr. Friedel. I want to thank you, Mr. Breithaupt.
Mr. Dingell. Mr. Chairman, may I ask the witness several ques­

tions? I have problems in understanding some points raised.
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Mr. F riedel. Very briefly because we have three other witnesses.
Mr. Dingell. I want to cooperate fully with the Chair  but I am 

interested in four questions here. I would like to ask you about how 
regulations under an titrust would be accomplished even assuming that  
we were to arrive at a situation where it could be done. F irs t of all, we 
have agreed generally tha t under the ant itrus t laws many situations 
involving discrimination could not possibly be reached. If  we were 
to find that  situa tions could be reached under antit rust laws, i t would 
first involve the filing of a civil or a criminal complaint with the ap­
propriate court and it is a fact, is it not, tha t the completion of an 
antit rust case takes between 4 and 7 years. Isn't tha t so?

Mr. Breitiiaupt. 1 have heard tha t statement made. I don’t know.
Mr. D ingell. So this would be a very cumbersome and very time- 

consuming procedure would it not?
Mr. Breitiiaupt. Like all litigation.
Mr. D ingell. From the standpoint of the carrier afflicted with this 

ant itrus t proceeding, an titrust relief is equitable relief, is it  not, and 
it would be in the language of the courts as broad as the ocean and 
as high as the sky. So that for all intents and purposes the relief given 
could even include such extraordinary things as changes in directors, 
broad changes in management policy affecting not only the substance 
of the part icular litigation but going far  more broadly into totally 
now are as; am I correct ?

Air. Breitiiaupt. You say “as a matte r of equity.” Antitru st law’ 
is a matter of statute, and re lief may be given by the courts as spelled 
out in the statute.

Mr. Dingell. Well, it includes injunction.
Mr. Breitiiaupt. That  is correct.
Mr. Dingell. And injunctions can be mandatory and prohibitory.
Mr. Breitiiaupt. Yes.
Mr. Dingell. And they can go to the appointment of receivers. 

They can go to  the establishment of changes in management policy 
affecting not just the matter before the court, but any other matter 
which relates to that circumstance.

Am I correct ?
Mr. Breitiiaupt. You may well be.
Mr. Dingell. The reason I am asking you the question is tha t I 

want you to see what you are ge tting into when you go into the anti ­
trus t regulation.

Thank  you verv much, Mr. Chairman.
Mr. Friedel. Thank you very much. Thank you, Air. Breithaupt.
Air. Breithaupt. Thank  you.
Air. Friedel. Our next witness is a gentleman I have heard a lot 

about, Air. D. W. Brosnan, president, Southern Railway System.
Air. Watson. Mr. Chairman, you say you heard a lot about the 

gentleman who is going to  testi fy.
Air. F riedel. I  heard a lot of good things about him.
Air. Watson. Good things about him—and I want to say so per­

sonally—because they are justified and the great Southern "Railroad 
is one of the most efficiently operated railroads in the  country.
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STATEMENT OF D. W. BROSNAN, PRESIDENT, SOUTHERN RAILWAY 
SYSTEM

Mr. Brosnan. Th an k you very  much, Mr. Watson  and  Mr. Ch ai r­
man . I appre cia te your  kind  rem arks. 1 than k you for invi tin g me 
here today.

Mr.  Ch air man  an d mem bers  of the comm ittee , my name  is D. W. 
Brosn an and I am chair ma n of the  board  and  chief execu tive officer 
of the  So uth ern  Ra ilw ay System.

My appeara nce here  is in connectio n wi th H.R.  7610 w hich  would 
ame nd sect ion 303 (b)  of  the In te rs ta te  Comm erce Act  to expan d the 
exist ing  exemption  from reg ula tion which the wa ter  ca rri ers now 
enjoy in the  tran sp or ta tio n of bulk comm oditie s.

I  am no t ap pe ar ing here in opp osi tion to the  bill  bu t in sup port 
of an amend ment to  the  bil l which would pro vid e fo r the  ra ilroa ds  a 
sim ila r exempt ion with respect to the  hau lage of bulk comm odities 
which wou ld pu t them on a pa rit y with the  wa ter  carrie rs.  The pro­
posed leg isla tion would conside rably expand the present exempt ion 
fo r the  wa ter  ca rri ers and  th is exp and ed exemption  is wha t the  ra il ­
roa ds  sho uld  also have as a mat te r of  equ ity and also as a mat ter of 
the public interest.

Und er  pre sen t law the  tra ns po rta tio n of  commodities  in bulk by 
inl and wa ter  ca rri ers is gen era lly  exe mpt from  reg ula tion. The  pr o­
posed leg islation would expan d th is exemption , and would free  the  
ba rge opera tor s fro m th e pre sen t res triction  which lim its  them to 
ha ul ing witho ut reg ula tio n not more than  three  bulk commodities in 
one tow.

Th e exempt ion in presen t law with respect to wa ter  tra ns po rta tio n 
of bulk commodities  discriminat es again st the  ra ilroa ds  in that  the  
la tter  are  now fu lly  reg ula ted  with resp ect to the  tra ns po rta tio n of 
these commodities,  ju st  a s t hey  are  wi th resp ect to the  tra ns po rta tio n 
of all othe r comm oditie s.

Th e prop osed leg isla tion, wi tho ut ame ndm ent , would fu rthe r en­
lar ge  the ex ist ing  dis crimination again st ra ilroa ds  and  I might also 
add ag ain st the  publ ic.

For many years  South ern  Ra ilw ay has followed a policy of not 
opp osing l egi sla tion designed to he lp ou r com pet itors, inc lud ing  pr o­
posals to  pro vid e addit ion al in lan d wa terways on which the  barges  
opera te and pro posals  fo r ad din g addit ion al miles  to and  up grad ing 
ou r hig hw ay system which are , of course, of immense benefit to the 
truckers .

Inste ad , So uth ern 's efforts have been directed to fre ein g the  ra il ­
roa ds  from excessive reg ula tion so as to put us in a pos ition to com­
pet e with oth er modes on a more  equal  basis  an d the reby pro vide the 
publi c wi th the  benefi ts which come fro m increased com pet ition in 
tra ns po rta tio n.

In land  wa terw ays  have been bu ilt  at tremendo us cost to the  ta x­
payers,  inc lud ing  South ern , and yet the barge opera tor s do not pay  1 
cent  fo r the  use o f these  waterways.  These barge  op era tor s have in th e 
pa st  att em pted  to ju st ify  th is tremendo us pub lic investm ent  in wa ter­
way s on the  grounds tha t t he pub lic will benefit from lower t ra ns po rta­
tio n costs and thus  realize more  benefits in t ra ns po rtat io n sav ings  th an  
the  cost to  them o f p rovid ing these to ll- fre e cana ls.
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Experience has shown, however, tha t these barge operators are not 
truly interested in providing lower transportation  costs to the public 
but tha t their  real interest lies in maintaining a level of rates which will 
insure a profit for themselves.

Their real interest is revealed in the many, many instances in which 
they have sought to prevent the railroads from lowering their rates 
for the transporta tion of competitive traffic—which, incidentally, con­
sists almost entirely of bulk commodities—to a level with or below the 
charges which the barge operators themselves collect.

A case in point involved Southern Rai lway's efforts to put into effect 
a 60-percent reduction in rail rates fo r the transportation of grain  into 
and within the Southeast. It  took us over 4 years to get these rates ap­
proved, including 7 months of hearings before the Interstate Commerce 
Commission and 15 appearances in court, including two appearances 
in the U.S. Supreme Court. The principal opposition to Southern 's 
rates came from the barge operators, and particu larly those barge lines 
hauling grain  on the Tennessee River. Their  basic complaint was that  
Southern's  ra tes would produce less revenue for us than the cost to us, 
that  is, Southern, of providing the service.

This has a queer rin g to it. Clearly they were not interested in our 
profits, and it is equally clear that  they were not interested in savings to 
the public.

Instead,  their  real interest lay in protecting their  own level of 
charges without regard to the interests of the public.

Southern finally succeeded in putt ing its lowered grain rates into 
effect and their  legality has now been finally determined. The result 
has been that other railroads  have provided similar service at reduced 
rates and the South now gets grain  at lower cost to satisfy its large 
grain  deficit.

New impetus has been provided throughout  the South to  grain-con­
suming industries, including substantia] growth in the broiler- and 
cattle-raising industries. This has given a tremendous boost to the 
entire  economy of the South and has helped the midwestern grain  
farmers  by providing a larger outlet for the ir grain.

Notwithstanding their prophecies of doom, the barge operators con­
tinue to handle increasing amounts of traffic on the Tennessee River, 
including large quantities of grain. I am happy to say that the lower 
rates have also proved profitable for my company.

I think this one example is sufficient to demonstrate my point tha t 
lower rail rates on bulk commodities provide a boost to the entire 
economy and at the same time do not put the ra ilroads’ competitors out 
of business. There  are many other instances which can be cited to sup­
port this  conclusion.

However, the reduction in rail rates under present law is not easy. 
Because of the regulatory powers given the Interstate  Commerce Com­
mission with respect to rail rates, it is possible fo r the railroads’ com­
petitors to delay fo r substantial periods of time or completely thwart 
the railroads’ efforts to  publish lower rates on competitive traffic.

In  contrast,  barge operators a re free to charge what they will w ith­
out any possibility of interference by the Commission or  the courts. 
In  a free economy the law of competition should control bulk com­
modity transporta tion charges for both railroads  and barges, and 
for that  matter all other public agencies.
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The public in ter es t dem and s th a t ra ilr oa ds  be given the same 
free dom  to compete  as th e barge s now enjoy,  fo r it  is only  in th is 
way t hat  the  p ubl ic is sure  to realize  the  fu ll benefit of  com pet itive ly 
establ ished rate s.

Fu rth ermore,  fai rness alone requir es th at  the  rai lro ad s be given a 
more equal chance  to compete  wi th the  ba rge opera tor s in the tr an s­
po rta tio n of  th is  im po rtan t traffic.  Ra ilr oa ds  do no t enjoy the  tool- 
free rights -of -way now enjo yed by the barges  a nd  they  are n ot  asking  
fo r a sim ila r priv ilege.

Th ey only  ask  th at  the y be freed fro m th e shackles  of outm oded 
economic regu latio n whi ch pu t them  at  an un fa ir  and dama gin g dis ­
advanta ge  in  p roviding  compe titive r ate s in the  tran sp or ta tio n of bulk 
comm odities.

I t  i s fo r the se reasons th at  I  su pp or t an amend ment to the  bil l to 
exe mpt rai lro ad s from reg ula tion in the c arria ge  o f b ulk  com modi ties, 
and wi th th is  amendm ent  I  wou ld su pp or t the legi sla tive  p roposa l.

Tha nk  you, Mr. Ch air ma n, fo r g iv ing me the  opp or tuni ty  to tes tify 
here today  w ith  respect  to th is im po rta nt  legisla tion .

Mr.  F riedel. I  w ant to  th an k you,  Mr. Brosnan, fo r y our v ery sho rt 
and  in form ati ve  statement.

Mr.  B rosnan. Than k you, sir.
Mr. F riedel. I t  had a lot of mea t in it. Mr.  Din gell .
Mr. Dingell. Th an k you,  Mr. Ch airma n. Mr. Brosn an,  it  is a rea l 

pleasure to welcome you to  th e comm ittee  th is morning.  The committee 
lias had an o pp or tuni ty  to observe ove r a per iod  o f yea rs the  very  fine 
work th at  you and  you r company hav e done  in  the t rans po rta tio n field, 
inn ovations to be tte r serve  the  Am erican  public and I th ink we are  
privilege d to  have your  testimony th is m orn ing .

Mr. Brosnan. 1 th an k you , sir.
Mr. D ingell. I wou ld note th at  I see two old friends  in the  room 

wi th you, both the  forme r very  valuab le mem ber of thi s committee 
whose presence I used to enjoy, Mr. Pe ter Mack , and  also Air. W il­
bank s, who is very , very  hig hly  reg ard ed  by the  mem bership of this,  
committee. No fur th er  ques tions , Air. C hairm an.

Air. F riedel. Air. Devine.
Mr. Devine. I appre cia te y our a pp ea rin g here. We have been helped 

over the yea rs by some of the associates of you r company  like Air. 
Ehr ingh au s and Air. Wi lbanks, and your  s tat em ent here  today again  
dem onstrate s th at  South ern  has been, 1 would say, uniq ue in the  p osi ­
tion  of  bein g an efficiently opera ted  ra ilr oa d and ma kin g m oney when 
oth ers  fa il to do so.

I th ink a lot  of  cre dit  goes to you , Air. Brosn an.  AVe a re ha ppy to 
have your views th is m orn ing  on th is legi sla tion .

Air. Brosnan. Than k you, sir.
Air. F riedel. Air. Pick le.
Air. P ickle. Air. Ch airma n, 1 want to likew ise assoc iate myself  with  

the chair ma n's  sta tem ent  abou t yo ur  fine test imo ny and  welcome my 
good fri en d to thi s comm ittee.  I was pa rti cu la rly  impressed with  y our 
example th at  you gave that  you made an appli cat ion  for a 60-percent 
reduct ion  in rai l rat es with respect to shipment  of  gr ain which  took 
sometime but you fina lly got it.

Did  I un de rst and you to say that  the  barges  pro tes ted  these rate 
red uct ions ?
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Mr. Brosnan. Yes, s ir. The y fou ght us throu gh  the  I nt er stat e Com ­
merce Commission  and throug h the  cou rts over a period of 4 years .

Mr. P ickle. The  net resu lt was th at  you go t the  reduct ion  in grain 
rat es and it helped the  S outheast . I was pa rti cu la rly  inte res ted  in th at  
because as I recal l the  s itu ati on  the  g ra in  rat e into  the  S ta te of  T exas 
is hig her than  it is in othe r State s of  the  South . I am no t sure  of the  
figure, bu t the re is con side rable con trov ersy that  we stil l have some 
discriminat ion . I th ink the example is a  good one.

Now, surely  we ca n’t ha ve any objection to lower rate s. The question 
would  be is it  unf ai r to any oth er mode of tr an sp orat ion.  I n yo ur  ju dg ­
ment you are  s ay ing  tha t it is not and  th at  we ought to have com pet i­
tion  and  ju st open the door and  let the  lowest rates prevai l.

Mr. Brosnan. Well, sir,  th at  is exa ctly  wha t you have now with  
respec t to the  barg eline hau lage of bu lk comm oditie s. The only reg u­
lat ion  wi th  respec t to them is the  mixin g of these barges  in cer tain  
tows. Wh ile thes e people come here argu ing th at  they want to ju st ify  
som eth ing  the y hav e been doing , acc ord ing  to  the  In te rs ta te  Com ­
merce  Commission th ey have been v io lat ing th e l aw fo r a ll these many 
yea rs and  now they hustle in and  wan t quick a ction by the  Co ngre ss to  
make w ha t the y ha ve done legal.

We ll, I  could dr aw  some pr et ty  good  com par isons of  oth er people 
who v iolate d th e laws  an d who wou ld like  to  ha ve the laws amended so 
as to make wh at the y have been doing  or  what they would like to 
con tinu e to do lega l. I won’t do it  because some of  them  could be 
pr et ty  sor ry exam ples , but  the pri nc ipl e of vio lat ing  the law is the 
same no  mat ter who does it.

Mr. P ickle. We ll, I agre e with th at , altho ug h I ha d ant icipa ted  
th is appro ach and  in fai rness  you said you do have th is  p osi tion, but 
now you  are  say ing  it is a vio lat ion  of  law bu t you wa nt  to have it 
also now.

Mr.  Brosnan. W ha t I  said  went to  the gr ea t speed wi th which the 
bargel ines wa nt th is th in g cha nged by the commit tee and  I say  th is :

If  you change it, then the Congress recognizes th at  i t wan ts to change the law, 
which has been done on many m atters  over the years.

I  don’t know th at  the y have done it  too oft en  in  orde r to prote ct 
somebody who has been viola tin g the law,  bu t aside fro m th at , if  it 
is to  be. amended then  we th in k we sho uld  be included because if  we 
con tinu e t o make these exceptions  t ha t fu rthe r der egu late our  compe­
tit ion  while stil l keeping us under reg ula tio n, very  fra nk ly  the day is 
going to come whe n you won’t  have r ail roa ds.

Mr.  P ickle. None of  us hopes th at  will  con tinu e because we ou gh t 
to keep all modes of tra ns po rta tio n as str on g as possible in the public 
inte res t.

Mr. Brosnan. Wel l, s ir, it is j us t a m at te r o f coun ting money,  outgo 
again st the ingo.

Mr. P ickle. It  seems to  me th at  th e idea of open com pet ition would 
be a good th ing or at  least in reve rse reg ula te every thing . I  th ink 
the re is a certa in amo unt  of fai rness  to  th at  and I  agree with your 
general  appro ach . I th ink , thou gh , th a t we have to  con sider if  one 
mode of tra ns po rta tio n is in a pos ition to tak e ad va nta ge  of  anoth er 
mode  of  t rans po rta tio n and we have  to  co nsid er the  v ari ous aspects  of 
these modes of  tr an sp or ta tio n as I  see it and  th at  is why I th ink we need
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to look into the a ntit rust  provisions and with respect to the Robinson- 
Patman.

Mr. Brosnan. Could I say something to that?
Mr. Pickle. Yes, sir.
Mr. Brosnan. The trucks and ra ilroads are certainly fully competi­

tive because they both go everywhere. If  anything  the trucks go some 
places the railroads don't go. Competition by bargeline is limited to a 
river and if there be any unfairness or inequity toward the public, as 
far as protecting the  public is concerned, it is that cities along the river 
have been helped at the expense of inland cities.

Now, what we did with our grain  rates was to extend to inland cities 
benefits that cities alongside rivers already had and this very principle  
was fought tooth and nail for 4 years by the bargelines by every means 
that they could come by.

Now, while they talk about discriminat ion, they are here badly dis­
criminat ing against the inland towns and I  must say it would seem to 
me that there are a great deal more inland cities in America than there 
are cities located along navigable streams.

Mr. P ickle. One question, Mr. Chairman. Would you express your 
own position, that  of your company, on the problem we have with re­
spect to a stay of execution of this parti cular order passed Janua ry 1, 
sav approximately 6 months or a year.

You have not submitted your amendment. We have not gotten any 
kind of recommendation from the ICC or any other regulatory agen­
cies. We have a time element. We are trying to be fair to the various 
modes.

Would you express your own position about the possible stay or 
do you think we ought to act on this legislation now?

Mr. Brosnan. I  think it should be acted on across the board rather 
than to deregulate one of our competitors even more than they are 
presently deregulated. I think as far  as fur ther  deregulating them 
without deregulating us, even try ing  to protect some time lim it which 
they put in here to keep them from violating  the law, there is no need 
for it  since they are making money, all of them, and they are not can­
didates for the poorhouse.

They can well afford to allow this committee and this  Congress time 
to give this matter the necessary deliberation without tryin g to draw 
a deadline here in an attempt to force you gentlemen and the Congress 
to work under some pressure to pass something that  is purely for their 
benefit.

This isn’t going to help the shippers any. This will onlv add money 
to the barge operators’ and pockets and worsen our ability to com­
pete.

Mr. P ickle. I would imagine that  you are right tha t they are not 
candidates for the poorhouse.

Mr. Brosnan. No. si r: they are not.
Mr. P ickle. And neither do I imagine that the railroads are can­

didates for the poorhouse. Are you a candidate for the poorhouse?
Mr. Brosnan. My railroad is not. There are some tha t are. However, 

T will say this. Well. T won't sav it either. I was going to pay some 
further  respect to the accounting methods followed by some of the 
bargelines in the way in which they are able to hide their  operations
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and money in th e var ious businesses that  are  not  necessar ily tied into 
the barge op era tion.

Mr. F riedel. Mr. K uykendall .
Mr. K uykendall. A s a Congres sma n I also welcome you and  it is 

good to receive the  c ha irm an  o f one o f Am erica' s most successful ra il ­
roads.

i  wan t to pa rti cu la rly  com plim ent you on the par t th at  you have 
pla yed in the bu ild ing of our lives tock feedin g and po ul try  ind ustry  
in the  vic ini ty of  ou r city . As you well know, in west Tennessee and  
no rth ern Mis siss ippi it  has  become a ra th er  fabulous business. Air. 
Brosn an,  we need your  help , and  I  am sincere about thi s, to tr y to pul l 
the  ends tog eth er here  a nd see wh at we are all tryi ng  to do.

As you know, I have  one of the  bil ls in on th is  p ar tic ul ar  problem. 
When the  people a pproa ched me—a nd I  repeat  th is every t ime  anyone 
testif ies here—when the people appro ached me and asked me to help  
them here  I said , “L et me make som eth ing  c lear . Th at  I  am goi ng to 
be fo r the same thi ng  fo r the ra ilroads .”

Now, I don't  th ink my at tit ud e iis any  d iffere nt from the  rest  of  the 
people. We are  seek ing fairness. We  do n' t wa nt  to come ou t of thi s 
th in g as being p ro or  ant i a nybody . I t  is p robably  imposs ible not to  be, 
but t his  is not ou r in ten t.

So bas ical ly ou r problem is th is : We  wou ld like to give  you some 
sort of  de reg ula tion or  more f lexibility. I  t hink  there  are also old  skele­
ton s in the  closet, and some o f them  are  75 and 80 years  old , abo ut the 
fea r of  th is big  massive monste r, the  r ai lro ad s—yo u have heard  it all 
your  life and  I have heard  it all mine,  no t as much as you have I am 
sure—be ing  able  to lower the boom on the ind epe ndent  op erator  and  
run him out of  business .

Now, you know in your  own mind th is is mostly  an illus ion bu t we 
as peop le who face  th e public are  f aced  wi th  thousa nds of  people who 
do not know th at  thi s is an illus ion,  so wh at we need are  some sugges­
tions  from your  indu str y,  and wh eth er or  no t you have them here  to ­
day is p rob ably beside  th e point . W e w ant some suggestions from your 
indu str y as to th is one th ing,  a nd  t hat  is the dang er  o f no t ju st  m eet­
ing  com pet ition, bu t, well, to give  an example, the  only th ings  the  
bar geline rea lly  has to offer are  qu an tit y and price. They can’t bea t 
you  on service.  They can’t bea t you on speed.  Th ey can’t beat  you on 
convenience. Th ey can’t beat you  on an ything  bu t the  qu an tity the y 
can  ha ul and  the  pr ice  the y cha rge , so to  be com pet itive with them you 
don't  have  to  m eet them  do lla r fo r do lla r and no one expects you to.

The y have  some advantag es over you in th at  they  don 't have to  meet 
you do lla r fo r do lla r because the y can  offer  o ther  services  so the  com­
pe tit ion I  know is  not  alw ays  do lla r fo r do lla r.

I f  it  was, you wou ld have to meet  it  righ t down the line,  bu t wha t 
we wa nt is some suggestion,  maybe p ar t of  the  am end ment t hat  you are 
going  to prop ose,  th at  w ill somehow make the an ti trus t thing , o r w ha t­
ever you are  goin g to propose as  a guaran tee  to the  publ ic, a m ean ing ­ful  thing.

I want to give  a ll of you flex ibil ity,  bu t I  also want to gu ard ag ains t 
th at  one re mote poss ibi lity , and  I  wi ll gr an t in m y op inion it  is remote, 
bu t it is sti ll the re,  a nd t his  i s the reason thi ng s like Ro bin son-P atm an 
have come up. They ha ve n't  come up in the sense of a dir ec t sugges-
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tion . They have come up as how efficient th ey  are,  Air. Brosn an,  to  t ry  
to come up w ith  a compromise so luti on for everybody.

Mr. B rosnan. May I  answer ?
Mr. K uykendall. Yes.
Air. Brosnan. AVell, sir , in the firs t place in the  rai lro ad s we have  

had ou r skele tons  and no doubt about th at  and I  ca n' t be responsible 
for the  th ing s th at  the so-cal led ra ilr oa d baron s d id any  mo re t ha n the  
presen t oil peop le can  be resp ons ible  fo r wha t their  predecessors did 
or the  steel companies for the irs  or  a dozen oth er indust ries .

Tha t was the  tim e in whi ch the y lived. AVe liv e in dif ferent  times 
tod ay and  all business has  a dee per  sense of  responsibil ity  or should 
have  tow ard the consum er and  the  pub lic o f America.

I f  they  don’t they a re cert ain ly o ut  of step .
Aly judg me nt  is th at  the o nly way you can pro sper in business  today  

is t o serve the needs  o f the publi c an d do it at  a low price, the  lowest 
price you can gener ate  and  make a profit. As  f ar  as size, i t is tr ue  that  
way back in those day s th e ra ilr oa ds  were t he  la rges t business a round.  
Today  we are  pr et ty  small  potato es in the  A merican business pic ture. 
Ce rta inl y the re was no com pet ition in tra ns po rtat io n in th at  era.

Today  there is all kin ds of com pet ition. Th ere  is the  common ca r­
rie r t ruc k. The sh ipp er  can b uy and use h is own tru ck  to  h aul  h is own 
goods  so he goes into a do-it- yours elf  opera tio n to compete. These 
th ing s are fine. They rep res ent progres s.

As Mr. Tr um an  is  a lleged to hav e said  once, “ I f  you  c an’t sta nd  t he 
hea t don ’t go into the  k itchen .” Some thing  l ike  t ha t. We can tak e the  
hea t, bu t we d on’t  w an t ou r c ompet itors havin g more h ea t s upplied to 
them th an  they  them selves can  generate which is the effect of  help 
th roug h subsidy  or  throug h regu lat ion th at  penalizes us in act ual ly 
com pet ing  w ith  them .

The po int , sir,  is th at  we are  much smaller pot atoes in the ma rket 
today,  tra ns po rta tio n ma rke t, th an  we were  when mos t of  these  ou t­
moded laws were enac ted. They may have been needed then. They are  
not  needed tod ay.  We  are  pe rfe ctl y wi lling  to tak e the same regu la­
tions the b arg elines  hav e in all  re spects,  ju st  exa ctly  w ha t th ey  have .

AVe will  be gla d to tak e that . AVe are  on record  as hav ing  sa id in the  
much larger  case of a few yea rs ago where we were seeking dereg ula ­
tio n in a m uch bro ader range of  co mmodit ies th at  we would  ta ke  a nt i­
trus t reg ula tio n and we would  forgo  t he  B ulw ink le Act . AVe cert ain ly 
would, spe aking fo r my company, and, since the  ra ilroa ds  agre ed to 
th is at  that  tim e, 2 ye ars  ago, I see no reason why they  w ouldn 't agre e 
tod ay as a gro up. AAre would be wi lling  to  tak e whatever  reg ula tions 
tod ay  you pu t on the  barg elin es, eit he r wh at the y have now or  wh at 
you may  pu t on them  and we th in k th at  th is as a mat te r of equity 
would  be fai r.

Now, sim ply  because  we run  on a tra ck  and a t ruck  run s on a h ig h­
way  a nd  a  b arg e run s on a riv er  th at  is pro vid ed free o f cost fo r them  
to use, th at  is  n ot  the  m eat  in the coconut. The meat  in the  coconut is 
what does i t cost th e pu blic to bu y t rans po rta tio n.

No m at te r how it  gets  ther e, wh eth er it  comes in a whe elbarro w or 
by an air plan e, wh at does it cost the public. It  is not a quest ion of the  
mode pr im ar ily  as fa r as the  public intere st or  public  wel fare are  
concerned. I t  is wh at it will cost th e pub lic.
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Ce rta inl y I don ’t know an ything  we could say th at  would be fa ir er  

th an  to say we would like  equal  tre atmen t wi th resp ect  to pu ni tiv e 
laws  such as an tit ru st  or  what h ave  you.

Mr. K uyken dall . Tha nk  you,  sir.
Mr . F riedel. Mr.  Adams.
Mr. Adams. Th an k you. Mr . B ros nan , it is nice to have  you here and  

we apprec iat e t he  f ac t t ha t the  othe r gentl eme n are  h ere  w ith  you and  
in many ways you rep res ent enlightened  man agement in the  ra ilr oa d 
field so I have several questions th at will  d eal wi th opera tion and with 
cost.

Fi rs t,  I  th ink th at  at  in lan d po int s there  is no wat erw ay. Tha t is 
true  thr ou gh ou t a grea t po rtion  of  the  Un ite d Sta tes . Do the  tru ck- 
lines—an d I will  ask  them when the y test ify—co mpete with you on 
bu lk commodities  such  as gr ain,  coal, and othe r bulk commodities  to 
any sig nif icant degree?

Mr.  B rosnan. Yes, s ir ; t hey do.
Mr.  Adams. You say there do compete. Now I wou ld like to ask 

you  thi s, and  again  I don’t wa nt you to give any  tra de  secrets.
On fiat cost from an inlan d point  to  a coastal port is your  cost—I  

am no t ta lk ing about pro fit  or an ything , jus t cost—m ore or less t ha n 
the  tru cklines ?

Mr. Brosnan. O ur  cost is less than  th e tru ck lin es and that  goes w ith  
all comm oditie s.

Mr. Adams. Between a poi nt on any  majo r riv er  such as the  Mis­
sissippi,  an d a p ort  such as New O rleans , is your cost m ore or  less than  
the barge?

Mr. Brosnan. I t depends on the  volume, sir.  I f  we haul an equa l 
volum e wi th them our cost can be as low or  m ay be lower th an  the irs.

Air. Adams. Now, you say volume.
Air. B rosnan. Our actual cost.
Air. Adams. I s i t th at  t hey  can ca rry  a gr ea te r volume pe r un it and  

thus  have a lower cost if  they hav e sufficient bulk?  Is  th at  wh at  y ou 
mean bv it  depend s on q uanti ty.

Air. Brosnan. Well,  you can ship 50 to ns or  so by rai l. I t would be 
very seldom th at  any one  would ship as li tt le  as 50 ton s by one sh ip­
me nt by barge.  They usu ally would haul 500 to ns or  5,000 tons or  so. 
Now we h ave  a scale of  rat es th at  are  b ased on car loa d rates,  car load 
shipm ent s, and  m ult ica rlo ad  s hip me nts  and , o f course,  th e more q uan­
ti ty  you ship at  one tim e the less ou r cost  is to  hand le the  ma ter ial , 
an d ou r cost of  owning cars ava ilab le fo r ha ul ing it is less, and  ou r 
price  slides off and  is redu ced.

Air. Adams. An d yo ur  time per iod  elap sed  is less than  fo r wa ter  
carriers , is  it not?

Air. Brosnan. Yes; it  is less. I t  is one of the inh ere nt adv ant age s.
Air. Adams. Al l righ t, now, you men tion ed in your  test imony ju st  a 

moment ago in answer  to Air. Ku yk en da ll’s ques tion  th at  it di dn ’t 
make any  difference wh eth er you ran on ra ils  or  on hig hw ays or  on 
water.

Do you believe th at  the  same type  of exemption  wou ld pro duce 
equ ity if  the  same reg ula tion were  a pp lie d to  each of the thr ee  modes 
of  tr an sp or ta tio n ?

Air. B rosnan. I do.
Air. Adams. Now, I do n’t.
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Mr. Brosnan. May I adcl to that?
Mr. Adams. And I would like to have you tell me why you believe 

highways and waterways, where anyone can come in or go otf those 
public facilities, are the  same in terms of applying regulations as the 
railroad net which is already established, already merged, and serves 
certain points tha t the others cannot serve economically ?

Mr. Brosnan. Yes, sir. In  answer to these questions the railroads, of 
course, don’t serve as many cities and towns as the trucks do. They 
serve a great many more, fa r many more, than the water carriers do.

So there is a scaling otf in the number of cities reached bv the three 
modes. But as I said a moment ago, sir, the controlling thing is the cost 
to the public and not the cost to an individual carrier. The barge lines, 
for example, had a mighty cheap rate to Chattanooga, Tenn., but they 
couldn’t haul grain  to Atlanta, Ga., or Gainesville, Ga., and they 
fought us when we attempted to extend in effect, really the same scale 
of rates tha t we proposed to Chattanooga, to Atlanta , Ga., Gainesville, 
Ga., and Columbia, S.C., and other places in the Southeast, the same 
scale of rates tha t applied by water up to Chattanooga or other 
so-called river ports.

We thought that these inland cities were entitled to the same sort 
of t reatment that the towns along the r iver had and we fought for 4 
years over tha t very matter as I said in my testimony.

Mr. Adams. I have no other questions.
Mr. F riedel. Thank you very much.
Mr. P ickle. Mr. Chairman, may I just ask him one question?
Mr. F riedel. Just a minute. Mr. Watson hasn' t spoken yet.
Mr. Watson. I will be happy to yield to my colleague.
Mr. P ickle. The 60-percent reduction you got, was it just along 

the points where your river traffic would How, or was i t across all the 
inland places likewise?

Mr. Brosnan. It  was across the enti re ra ilroad. It  applied to Ch at­
tanooga, which is a river point, all river points. It  applied also to in­
land points like Atlan ta, Columbia, S.C., Charlotte, N.C., hundreds 
of inland cities.

Mr. P ickle. And to a Texas town, 60-percent reduction to ship 
grain  from Atlan ta we will say to Dallas, Tex.

Mr. Brosnan. Unfor tunate ly for us we don't serve the g reat State 
of Texas. I wish we did.

Mr. P ickle. Well, it is only your rates then, only your own railroad 
rates.

Mr. Brosnan. Well, these rates apply in the Southeast.
Mr. Pickle. Does the some deal apply to the Southeast ?
Mr. Brosnan. I can't answer that, sir. 1 don’t know what their 

scale of rates is.
Air. P ickle. You mean only South, not into the Southwest.
Mr. Brosnan. No, sir. I am speaking of the te rrito ry th at we serve.
Mr. W atson. We migh t say in connection with that  I  am sure tha t 

other railroads have followed the practice. Once you were successful 
after this long and hard battle  I am sure that  the railroads t hat  are 
serving the grea t Sta te of Texas followed your lead in th at regard and 
made very substan tial reductions.

Mr. P ickle. I don’t know tha t they have, Mr. Watson. I am sure 
going to check.

Mr. Watson. I am sure they have.
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Mr. Brosnan. I will say this. They can make mighty good money 
out of it i f they will do it, if they are not doing it already.

Mr. Watson. Mr. Chairman, I only want to second the sentiment 
expressed by so many of my colleagues commending Mr. Brosnan. 
I am ju st sorry that  they upstaged me because you have more voters 
in my area than perhaps in some of the others. I don't want to take 
anything away from you, but the mark of a real executive is the abil­
ity to surround himself with outstanding associates and you have done 
a good job in that  regard there.

Mr. Brosnan. Thank you, sir.
Mr. Watson. Certainly I think you made a very good statement, 

and you put some of the interested parties in this legislation in a 
rather embarrassing position a t this particular  point, but I do thank 
you fo r coming over and giving us the benefit of your sage and sound 
advice on this matter.

Mr. Brosnan. Thank you.
Mr. Friedel. I want to thank  you, Mr. Brosnan.
Mr. Brosnan. Thank you, Mr. Chairman.
Mr. F riedel. Our next witness is Mr. John E. Gross. lie  has a state­

ment for the record.
(The statement referred  to follows:)

Sta te m ent op  J o h n  E. G ro ss , C h a ir m a n , I nla nd  W at er way  Co m m it tee , 
Nati onal I ndust ria l T raff ic  L ea gu e

Mr. Cha irm an , Mem bers of  th e Su bcom mittee , my  na m e is Jo hn  E. Gro ss. 
I appear in be ha lf  of Th e N at io na l In dust ri a l Traff ic Le ag ue  in my  ca pa ci ty  
as  C ha irm an  of  it s In la nd  W at erw ay s Co mm ittee . I am  Gen eral  Tr aff ic M an ag er  
of  In la nd Stee l Co mp any, Ch icago,  Ill inois. I am  also  a mem be r of  th e Exe cu tiv e 
Co mmitt ee  of The  N at io na l In d u str ia l Traff ic League .

id en tit y  and in terest  of  t h e  natio nal in d u str ia l  tr aff ic  le ag ue

Th e N at io na l In dustr ia l Tr aff ic Le ag ue  (w hich  I sh al l someti mes  re fe r to 
as  th e Lea gu e)  is  a volu nt ar y org an iz at io n of  sh ip pe rs , sh ip per s’ as so ciat io ns , 
bo ar ds  of  tr ad e,  ch am be rs  of  co mm erc e an d oth er  en ti ti es co nc erne d w ith  ra te s,  
tra ffi c and tr ansp ort a ti on . The  mem be rs  of  Th e N at io na l In dust ri a l Tra ffic  
Le ag ue  a re  lo ca ted th ro ugh ou t th e Uni ted Sta le s,  co ns is t of ente rp ri se s larg e,  
med ium an d sm al l, an d us e al l mo des of tr ansp ort a ti on , by land , se a an d ai r.  
C arr ie rs  a re  inel ig ib le  fo r mem be rshi p in  th e Le ague .

F or ov er  mor e th an  GO yea rs  of it s ex is tenc e,  The  N at io na l In dust ri a l Traff ic 
Lea gu e has bee n de di ca te d to  the de ve lopm en t an d m ai nt en an ce  of  so un d con­
di tions  in  tr ansp ort a ti on , hav in g in  mind th e ne ed s of  the na tion , the ca rr ie rs  
an d sh ip pe rs . To  th a t en d th e me mbers,  co mmitt ee s an d officers  ar e  co ns ta nt ly  
st ud yi ng  an d ac ting upon  po lic ies  w ith  re sp ec t to  tr ansp ort a ti on . Am ong  ot her  
th in gs  th e Lea gu e has  fr eq ue ntly  pr es en te d it s vie ws  to  th e Co ng res s on pro ­
posed  tr ansp ort a ti on  le gi slat io n.  W e ap pre ci at e ve ry  mu ch  th e op po rtun ity a f­
fo rd ed  u s to  do so to da y.

LEGISLATIVE PROPOSAL HER E UNDER DISCUSSION

Th e Su bc om mitt ee  is  he re  co ns id er in g am en dm en ts  to  Section  30 3( b)  of the 
In te rs ta te  Com me rce  Act  w hich  p re se nt ly  p ro vi de s a s fo llo ws  :

“ (b ) Nothing  in th is  p a rt  sh al l ap ply to th e tr ansp ort a ti on  by a w ate r ca rr ie r 
of  co mmod iti es  in bu lk  wh en th e ca rg o spac e of th e ve ssel in  which  such com­
m od iti es  are  tr ansp ort ed  is be ing used  fo r th e ca rr y in g  of  no t more th an  th re e 
such  comm od itie s. Thi s subs ec tio n sh al l ap ply on ly in th e ca se  of  co mmod iti es  
in  bu lk  wh ich  ar e  (in  ac co rd an ce  w ith  th e ex is ting cu stom  of  th e tr ade  in th e 
ha nd ling  an d tr ansp ort a ti on  of  such  co mmod ities  as  of  Ju ne 1. 1939) load ed  an d 
carr ie d  w itho ut  w ra pper s or  c ont ai ner s an d rece ived  an d de liv er ed  by th e c a rr ie r 
w ithout tr ansp ort a ti on  m ar k or  co un t. For  th e pu rp os es  of th is  su bs ec tio n tw o 
or  m ore ve ssels  w hi le  n av ig at ed  as  a un it  sha ll be co ns idered  to be a sin gle vesse l. 
T his  subs ec tio n sh al l no t ap ply to  tr ansp ort a ti on  su bj ec t, a t th e tim e th is  p a rt
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takes  effect, to the provisions of the Inercoasta l Shipping Act, 1933, as amended.”
H.R. 7610 contains two amendments  to Section 303(b). The first would delete 

from the above language the phras e: “ (in accordance with the  existing custom 
of the trade in the  hand ling and transp ortation of such commodities as of June 
1,1939).”

The second amendment would strike the following sentence in its en tir ety: 
“. . . For the purposes of this subsection two or more vessels while naviga ted 
as a unit shall be considered to be a single  vessel. . .”

The N ational I ndustrial Traffic League has for many years had a very  clea r-cut 
policy on the m att er here involved. That policy is  quoted below :

“Wafer Carrier Exemptions. The League approves retent ion of the  bulk com­
modity exemptions appearing  in Section 303(b) and (c) of the In ter sta te Com­
merce Act, modified or amended by elimination, first of the prese nt ‘thre e com­
modity’ rest rict ions, and second, of the present ‘as of Jun e 1, 1939’ restr iction, 
reta ining however the present nonapplication of the exemption to transporta tion  
subject to the provisions of the Intercoas tal Shipping Act, 1933, as amended .”

It  will be observed that  II.R. 7610 is quite  compatible  with the above estab­
lished policy of the League. The League here  appears in support of the enac t­
ment  of H.R. 7610.

ELIMINAT ION OF TH E JU N E  1, 19 39  STATUTORY DATE

Since there are  basical ly two amendments  to Section 303(b) contained in H.R. 
7610, I shall discuss them in consecutive  order. As above indicated the second 
sentence of Section 303(b)  would be amended  by deletion of the present bench­
mark  in time as to what are  “commodities in bulk.” At present this  is determined 
“in accordance with exist ing custom of the trade in the handling and transp ort a­
tion of such commodities as of Jun e 1, 1939.” In other words, definition of bulk 
commodities is being governed by practice s in vogue and products being produced 
almos t 30 years ago. This implies an assumption, or conclusion, that  no f urt her 
progress will be made subsequent to that  date. Events have proved this wrong.

Therefore, the League strongly endorses the deletion of th e quoted phraseology, 
and our reason is in two pa rts:  Fir st,  there are  many new commodities which 
have  been developed since Jun e 1, 1939, and  many more will be developed in the 
futu re, which .are truly commodities in bulk and which can be conveniently, effi­
ciently  and safely tran sported  in bulk. The chemical industry,  and the petroleum 
industry are  notable  for having developed such new commodities.

Second, many commodities which existed prio r to Jun e 1, 1939, but which, for 
some reason, had  not been transporte d in bulk may now be so transpor ted,  be­
cause of technological improvements in hand ling methods or improvements in 
transp ort  equipment and  accessorial facili ties. Illu strative  of these changes are 
the  advances in the  technology of transp ort ation  whereby bags, barre ls or pack­
ages have been elimina ted in order to u tilize  the  vehicle itse lf as the  containe r in 
achieving the benefits of maximum qua nti ty and economy in the transp ort  of 
commodities in bulk.

I do not have to tell the members of this  Subcommittee tha t tran sportat ion is 
one of the most dynamic segments of our economy. The shipping public has every 
righ t to expect tha t the tran spo rta tion industry , and the laws applicable to the 
transportatio n industry , shall keep pace with technological change, new develop­
ments, and should in every way be able to adap t to the  developments w ith respect 
to old commodities. The League is strong ly opposed to any such magic date  as 
Jun e 1, 1939, as obstructive of the kind of progress both the Congress and the 
shipping public expect and desire. In our judgm ent there  is no justifi cation or 
need in Section 303(b)  for the date Jun e 1, 1939, or any other date, for tha t 
matter.

EL IM INAT ION OF TH E SO-CALLED “ MIXING”  RULE

This  brings me to the second amendment contained in H.R. 7610, which calls 
for the deletion in Section 303(b)  of the following sentence: “. . . For the pur ­
poses of this subsection two or more vessels while navigated as a unit shall be 
considered to be a single  ves sel . . . ”

Th League is strongly in favor of this  amendment, because it will enable the 
barge  lines to assemble tows of optimum size within a minimum time span. 
This benefit is achieved, because the amendment would permit carrie rs to as­
semble tows withou t regard  to how many individual commodities are  con tained in 
the various  barges, and without  regard to w heth er any of the barges contain non-
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bulk commodities. (I  have, of course, in mind that  in any single barge there could 
not be more than thre e commodities  in bulk at  one time.)

If  this amendment is not passed, it  is our firm conviction that  the shipping 
public will be deprived of imp orta nt economies and efficiencies in barge tra ns ­
portat ion. Pu t ano ther  way, the  shipping public will ultim ately  be compelled to 
bear  the buden of inefficient, more costly, barge  tran sportat ion.

To explain  this  fur the r, we know that  barge tran spo rta tion is conducted most 
efficiently when the maximum number of barges can be assigned to individual 
tows. Over the years the maximum qua nti ty of barges  per tow has  increased 
dram ati ca lly ; we und ers tand that  this  has been par ticula rly  true with in the 
las t ten years.

Unless the law is changed in accordance with  thi s amendment, logic tells  
us that  the water  c arr ier s have only two courses  o f ac tio n: they may eith er (1) 
delay the accumulation  of tows in orde r to achieve optimum size while still  
avoiding the  inclusion of more than three sepa rate  bulk commodities with in a tow, 
or (2) release tows with  less tha n the optimum number of barges. Should the 
firs t a lte rna te be selected, lengthy  delays  in the tran spo rta tion service would re­
sult, to the detriment of the shipping public. Such delay s would cause a longer 
and  a more e rra tic  time in tra ns it between given ports. It  would be only real istic  
to sta te th at  such unpredictab le and slower service could very well cause  barge 
service to be useless in those trad es where tra ns it time is an imp orta nt consid­
eration.

The othe r altern ate  would be to operate with  smal ler and, therefore, less effi­
cien t tows. Th is would minimize tra ns it time but  would drive  the  ca rriers ’ cos t up. 
This cost increase would inevitably be reflected in the rates structur es, to the 
detriment of the sh ipping public.

Obviously, nei ther  alt ern ate  would be sati sfactory, and a combinat ion of the 
alt ern ate s would only compound the disadvantag es of each.

CONCLUSION

Consequently, The Nat iona ly Ind ust ria l Traffic League strongly supp orts  H.R. 
7610 as a majo r advance in the  field of  inter sta te transporta tion . As indicated, 
fai lur e to enact this legisla tion will not serve the public in te re st ; in fact,  fai lur e 
to pass this  legisla tion will operate most adversely to the inte res ts of the  ship­
ping public. We st rongly endorse passage of  this  bill.

May I thank the  Chai rman  and the members of the  Subcommittee for  the 
opportunity  to present these views in behal f of The National  Ind ust ria l Traffic 
League.

Mr. Friedel. Then we have I)r. L. L. Waters, professor of trans­
portation, Indiana University. Mr. Waters, would you be willing to 
submit your statement for the record ?

STATEMENT OF DR. L. L. WATERS, PROFESSOR OF TRANSPORTA­
TION, INDIANA UNIVERSITY

Mr. Waters. Yes. I  only had a limited number of copies. I t is quite 
brief.

Mr. Friedel. Oh, all right, you may proceed.
Mr. W aters. All right , fine. Mr. Chairman,  I have been asked by 

representatives of the water carri er industry  to comment upon the 
subject of uniform regulations on the various modes of transporta tion. 
The testimony which follows may be a surprise to waterway operators.

My comments have not been reviewed by the industry and represent 
my own views, which may be at variance with those of the indus try in 
details if not in essential substance. All of you appreciate  that chang­
ing technology in inland water transport has made for much larger 
aggregations of barges. This has caused some difficulties in the three- 
commodity rule. There is no need fo r me to extend the record with re­
gard to this.
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Question h as been ra ised as to wh eth er o r no t extension of the exemp­
tion beyo nd three commodities  should  be app lied to oth er modes  of 
tran sp or ta tio n—sp ecifically , t he  rai lroads.

The  rem ark  “W ha t is sauce fo r the  goose is sauce fo r the  gand er” 
is not or igina l wi th me an d the re is certa inl y some merit in this . My 
cons idered view is th at  the  issue of remo val of con trols over bulk  
commodities  by rai l is a wo rth y top ic of inv est iga tion tow ard the 
goal  o f less regula tio n in t he  ind us try  as a whole. It  is re levant to this 
issue but should  no t be con tro llin g.

I wou ld go ahe ad and  recommend the  removal of the lim ita tio n in 
the  barge  indu str y and  then  ge t on with str aigh tening  out oth er 
inequi ties  or  obsole te arr angeme nts  in all pa rt s of tra ns po rta tio n.  
Long experience  has  demo nstra ted  th at  att em pts to str aigh ten out 
all the problem s of tra ns po rta tio n at one fell swoop have no t been 
pa rti cu la rly  frui tful , as evidence d by the  De pa rtm en t of Commerce 
rep ort of a few years ago, wi th which I was well acq uainted as a mem­
ber of the  Tr an sp or ta tio n Council.

Th e same is also tr ue  of th e so-cal led Weeks rep ort and  the so-called 
Doyle rep ort . I  do not th ink th at  a very  good judgment  can be made 
at the  mom ent on the  issue of remo val with reg ard to the  rai lro ads 
withou t extensive s tud y and heari ng s and , T fra nk ly , would hope  th at  
members of  th e committee wou ld take the  in itiat ive  to see w het her  or 
not th is is a lso in the  p ublic intere st.

Two po int s should be observed. F ir st , to an inc reasing degree, 
tra ns po rta tio n by rai l is in bu lk comm oditie s. The disc ont inua nce  of 
LCD service and, pa ren theti ca lly , passenger  service  has  sh ift ed  the  
rai lro ads more  and more  int o bulk movement.

Ex em pt ing three -qua rte rs of  rai l movement, depen din g upon the 
section  of  the  cou ntry, from ra te  control  may  make  ra th er  me ani ng­
less con trols ove r nonbulk comm odities. Indeed, the re may  be some­
th ing to be said  fo r rem oving all con trol s but before  going th is fa r, 
I would hope th at  extensive stu dy  on your  pa rt  would  establ ish  the 
exten t of sa feg uards  which might  be necessary to promote efficient 
tra ns po rta tio n fo r pro ducer s of  goods  and to promote the  healt h of 
ca rri ers by roa d, rai l, wa ter , and air.

The second point  th at  I wou ld like to make is qui te simple. There  
is n oth ing  a t all holy abo ut un ifo rm  reg ula tions on differen t modes o f 
tra ns po rta tio n.  T would  r eg ard it as a g reat  coincidence if the iden tica l 
con trols would promote equ ity,  just ice,  o r an ything  else which sounds 
good.

Tr an sp or ta tio n is offered unde r differen t circums tanc es by some of 
the  d iffere nt modes. Th ei r op portu nit ies , th ei r tem pta tio ns , and their 
costs dif fer  ma rke dly . Ra ther , we should have  con trol s th at  are  ap ­
pr op riat e to  each so th at  ou r economy is fos tere d best.

W ith ou t meani ng to  be im pertinent , T would say th at  a gro up  of 
six gi rls  in the  th ird grade in the  coun try  school need differen t rule s 
fo r con duc t than  six women in the red  light di st ric t of one of our  
major  cities . Bo th gro ups of gi rls  belo ng to the  hum an race,  and  in­
deed, ma y even have ce rta in  fea tur es  in common, but  I th ink that  
the reg ula tio n of thei r conduc t need  not be the same.

Th is analo gy  is not offered fac etiously : T simply  wan t thi s com­
mit tee to use  i ts collect ive wisdom to  make some p rogress on the  instant  
bill  and  then to proceed with con sidera tion  of oth er measures  which
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will minimiz e any  de ter ren ts to efficient tra ns po rt offe rings by each 
of the modes, inc lud ing  the rail roa ds.

The la tte r are  in a dis tres sed  finan cial  con dit ion  and  the results of 
1967 do n ot prom ise well fo r a s ati sfa cto ry ra te  of  r etur n measured by 
any  sta ndard s. Th is, however, is not  adequa te cause for he sit ati ng  to 
take a p roper f orward step.

Th an k you.
Mr.  F riedel. I  wan t to than k you very much, Mr. Wate rs,  fo r you r 

very  sh or t sta tem ent  of your  own views. An y ques tions?
Mr.  D ingell. Mr. C hairm an.
Mr. F riedel. Mr. Dingell.
Mr. D ingell. We have heard  a gr ea t deal  of  test imo ny abou t the  

reason for de reg ula tion. Now, you, 1 assum e, as  a pro fes sor  of t ra ns po r­
tat ion  are  famili ar  with the un de rly ing theory . In theory  why should 
not every mode be reg ula ted ? W ha t is the  advanta ge  in theory  to 
dereg ula tion?

Mr. W aters. We ll, p resumably if t here ar e no cond itions of  monopoly 
or  co ndi tion s o f power that may be exercised by a p ar tic ul ar  mode and 
if the  con ditions  o f offe ring  the service sugg est fa ir ly  pervas ive  com­
petiti on  then the re is no  reason why we c an 't rely  upon com pet ition to 
get  us the  best service and  the  lowest price in thi s sph ere  ju st  as we 
migh t in the  pro duction of pick led pigs ’ fee t or any  o ther commodity.

Mr.  D ingell . Y our sta tem ent  is t ha t if the re is co mp eti tion the re is 
no need fo r regu lat ion;  is t ha t rig ht?

Mr. Waters. That  is rig ht , or pu t an oth er  way, if the re is no likeli ­
hood of being vict imiz ed.

Mr. D ingell. Yes, sir. Now, if, however, the re is an absence of 
com pet ition the n reg ula tion becomes necessary does it no t ?

Mr. W aters. That  is r igh t.
Mr. D ingell. I f  the re is also monopoly reg ula tion becomes neces­

sa ry ; am 1 correct?
Mr. W aters. Th at  is rig ht.
Mr. D ingell. If  we have situa tions  where the re might  be  discrim ina ­

tory practic es which would be h ur tfu l to oth er modes, or which migh t 
be ha rm ful to shipp ers  or  to consignees  or to the  pub lic int ere st gen­
era lly  then again  regu lat ion  becomes n ecessa ry;  am I cor rec t?

Mr. W aters. Th at  is co rrec t.
Mr. D ingell. So it is fo r thi s reason that  the  his tor ica l pa tte rn  of 

max imums and  min imu ms has  evolved ; am I corr ect?
Mr. W aters. Th at  is rig ht .
Mr. D ingell. Le t's  put it thi s way. Is n' t it a fac t th at  the re are  

many a reas where  the re are  ent ire  monopo lies in c har ge o f ce rta in kin ds 
of commodities?

Mr. W aters. O h, yes. You stil l have  the  presence  of wha t I would 
ter m many pockets o f ne ar m onopoly.

Mr. D ingell. That  is r ight .
Mr.  W aters. I  can ill us tra te  man y of them .
Mr. D ingell . Many situa tio ns  where th roug h the  clev er use of the 

economic powers of  a pa rti cu la r mode of  t ra ns po rtat io n othe r modes  
can  be eliminat ed so as to create a sit ua tio n of mon opoly and so as to 
eliminate o the r modes.

Mr. W aters. Yes.
Mr. D ingell. So a ga in reg ula tio n is req uir ed in the pub lic intere st.
Mr.  W aters. Tha t is rig ht .
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Mr. D ingell. I s it  v our o pin ion  th at  the  an tit ru st  l aws a re a wo rk­
able  sub sti tut e for  ICC reg ula tio ns  ?

Mr. W aters. Not very . I th ink if  we r elied upon the  an tit ru st  laws 
we w ould  p rob ably have the most fu ll employment  ac t ever passed for 
the legal profession.

Mr. D ingell. Probably  fo r economists  too.
Mr.  W aters. Tha t is rig ht , fo r economists . You would have an 

enormous t imela g jus t in  processing  the  cases.
Mr.  D ingell. W ha t would happ en  there would be th at  a lot of 

times the opera tion would be a success bu t because  of the passage of 
tim e the pat ient  would die.

Mr.  W aters. That  is rig ht . Th ere  isn ’t much doubt abou t th at  and  
I  susp ect th at  if  we eliminat ed the pa rti cu la r typ es of con trols th at  
we now have  throug h the Commission th at  we w ould  have  to develop 
oth ers  and it  wou ld take a lon g time to figure out wh at would be the  
opt imal type  of machinery to  cope wi th the  prob lems. I  don’t th ink  
th at  tin ke rin g wi th the  Ro bin son-P atm an Act or the  Cla yton Act or 
the Sh erm an Ac t would t ake care of  it.

Mr.  D ingell. Is n’t it  a fac t, however , th at  in the ory  at  least  reg u­
lat ed  c arr iag e should  be at  least as cheap in bulk as unreg ula ted ?

Mr.  W aters. In  the ory  it ough t to  appro xim ate  it, th at  is rig ht .
Mr. D ingell . And  in pra ctice it is v ery  g ene ral ly so. I t is u sually 

so, is it n ot ?
Mr.  W aters. Oh,  somet imes it  gets  close to it, bu t it doesn’t get  

the re.  I  could  give yo u an  exam ple.
Mr. D ingell. But  in pra ctice  un reg ula ted  doesn’t necessa rily get 

righ t to th at  hig hly  des irab le po int  of being the  cheapest possible 
mode of t rans po rta tio n,  does it ?

Mr.  W aters. Th at  is rig ht .
Mr.  D ingell . B ecause from tim e to tim e the tra ns po rta tio n system 

will  be opera ted  to th at  t he  bulk shipm ent  in one area and under one 
set o f circum stan ces  will  subsidize an oth er ship ment.

Mr.  W aters. Th at  is qui te tr ue .
Mr. D ingell . You have been very he lpf ul.  Th an k you, sir.
Mr. F riedel. Mr. Wa tson .
Mr. Watson. Mr.  Ch airma n, Profe ssor  Wate rs,  two or  three  ques­

tions. In  pa ragr ap h 1 of  you r prepared  s tat em ent you say th at  we a p­
precia te the  dram ati c change  tha t has been made in wa ter  t ra ns po rta­
tio n an d i t has been d ram atic over the past  27 years .

Mr. W aters. Tha t is rig ht .
Mr. W atson. So as a consequence we could  logically follow that  

preferen tia l tre atmen t or exemption  once afforded  th is  gro wing  in ­
du str y would no t necessarily be warranted  a t thi s time s ince they have 
made such dram atic  prog ress .

Mr.  W aters. Th at  i s ri gh t.
Mr.  W atson. In  the  next pa ra gr ap h you sta te th at  you would “go 

ahead  an d recom mend th e removal of  the  limita tio n in th e ba rge  in dus­
tr y  and the n get on wi th st ra ighten ing ou t o the r inequitie s o r obsolete 
arr angeme nts  in all  p ar ts o f tr an sp or ta tio n. ”

Ar e you aware  o f the  f act , sir , that  th is  committee labored long a nd 
ha rd  to tr y  to cle ar up the  i nequities as a pp ly ing to  th e la\v a nd one of 
the  pa rti es  t hat  is now’ seek ing rel ief  and  you here  in th ei r behalf ob­
ject ed to  and refu sed  to support  it?

Mr. W aters. I  am w ell aware o f tha t.
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Mr. Watson. So obviously there is not some effort being made on the 
par t of some carriers to stra ighten out all the inequities.

Mr. Waters. Yes, sir. For  example, I  would say th at  if you went 
ahead you might make the next p riori ty to what extent you can alter 
the onbulk commodities of the railroads, rather than tackling s imul­
taneously the problem of section 22 rates or the problem of co-op 
trucks.

Mr. Watson. Yes, sir ; but of course the purpose and point of the 
question tha t I gave to you was that the very party  that you are here 
representing was the one th at scuttled or among those tha t scuttled 
the efforts earlie r to do what you advise being done and tha t is to-----

Mr. Waters. I would be prepared to disagree with them if you tried 
it again and they asked me to testify.

Mr. Watson. Then on page 2 you say “There is nothing at all holy 
about uniform regulations on different modes of transportation,” 
and so for th, bu t you would agree as the vary ing modes of transporta ­
tion become more competitive that there would be the desirability on 
the p art  of representatives who are to look at the interest of all of the 
modes of transportation to make them as uniform and equitable as 
possible.

Mr. Waters. To make them as equitable.
Mr. AV atson. That, is correct.
Mr. AV aters. Not necessarily as uniform.
Mr. AV atson. Now, we do encounter a lot of difficulties when we 

have one law for  one group and another for another group and I was 
rather amazed a t your example here of the six girls in the country 
school would need a different set of regulations from the six in the 
red-light district. I believe what you really meant to tell us is tha t 
it would be easier for  the six girls  in the country school to live up  to 
an accepted standard of conduct than for the ones in the red-light 
district.

Mr. Waters. Yes.
Mr. Watson. You would not suggest th at we have different stand­

ards for those in the red-light distr ict than  for those in the country 
school. You didn’t mean to tell this committee that?

Mr. W aters. N o.
Mr. AAtatson. You meant tha t all the s tandards should apply to all 

of them.
Thank you very much. You have been helpful.
Mr. F riedel. The gentleman from Texas.
Mr. P ickle. I just want to see if this is a correct version of your 

testim ony: Tha t you would recommend the approval of this legis­
lation or something in th is neighborhood a t this time.

Mr. AAtaters. Th at is right.
Mr. P ickle. And then hopefully next year get into the problem of 

gran ting  the exemption to railroads.
Mr. AVaters. Of examining to what extent you can do it and what 

safeguards.
Mr. P ickle. Each horse, each transporta tion horse, whether it is 

railroads or trucks or barges, afte r you give them some kind of a 
handicap then you start the horserace then.

Mr. AVaters. No, I  wouldn’t necessarily say that . Any time I can
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Mr. P ickle. Not uniformi ty. I just  am trying to say in this par ­
lance th at you would have a horserace but each one would probably 
be given some kind of a handicap  before the race starts.

Mr. Waters. No, I  don't suppose I would want  to put a handicap 
on any of them because I  want each horse to get there just as fa st as 
it can and the exact order in which they finish is not of great concern 
to me. I want the least aggregate time for all.

Mr. F riedel. Mr. W aters, I have served in a legislative body since 
1935 and I  have always found tha t you can get the best sort of legis­
lation by compromise.

Mr. W aters. T hat is quite true.
Mr. F riedel. And if we were to  act on this bill separately I am 

afra id we would have them in opposition to any fu ture legislation that  
would be beneficial to the railroads  and to the truckers, and personally 
I feel tha t if we are going to do anything we should do it in one 
package.

It  is pretty hard to do it and it is a lot of work but it should be 
done tha t way. Otherwise we will have opposition. As this one gets it, 
the other one will oppose this one and then the next one that comes 
along and the one that got his will oppose the next one’s legislation.

Mr. Waters. I can be very sympathetic.
Mr. F riedel. I have seen it back since 1935. We did the same thing 

with taxes, “ Oh, that  is a good tax, but don’t tax me. It is wrong. 
Can’t you tax this.” Then we get the other people in and they say, 
“Don’t tax me. I know we need the money. We need more schools. 
We need bet ter roads and all that, but don’t tax me. You are going to 
ruin me.”

So I found out we have to take it in a package and we will get a 
better bill.

Mr. W aters. I can be extremely sympathetic to your position.
Mr. Friedel. Mr. Adams.
Mr. Adams. Professor, those of us in the "West and in the South 

are worried about the fact tha t we country gir ls may be in a position 
of becoming the Red Light  girls. Isn ’t it true tha t these pockets of 
near monopoly tha t you refer to are in the areas where you have the 
long overland hauls in the country ?

Mr. Waters. Generally that  is right.
Mr. Adams. In other words, when you move off the waterways and 

into long haul areas on bulk commodities such as grain or petrochem­
icals, you move into a si tuation where the railroads have the virtual 
monopoly in this area.

Mr. Waters. On dry bulk. Oil, for example, the  pipelines.
Mr. Adams. I didn’t ask the other parties because they are  directly 

interested, but isn’t it true as a matter of cost th at you cannot eco­
nomically carry grain over a long haul by t ruck in competition with 
rail ?

Mr. Waters. I happen to be a grain producer  in the State  of Kansas 
and it is r athe r interesting tha t my manager tells me that  of all of my 
wheat in the last few years goes by truck. He can’t remember how long 
it has been since a bushel of my wheat moving to gul f markets, which 
is about 800 miles, has gone by rail.

Mr. Adams. Does it flow by barge  down the river, with a truck op­
eration in between?

Mr. Waters. No ; it goes by truck, by exempt haulers.
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Mr. Adams. You are telling  me that  you don’t have the problem that 

we had in the past, and this is important for us because we might de­
termine, as Mr. Friedel pointed out, some type of compromise or per ­
haps deregulating where you have true competition.

We need to know as a fact whether you now have a competitive sit­
uation on bulk commodities in the inland areas? If  you do it changes 
our whole perspective.

Mr. Waters. In certain parts . I t is surprising with the exemption on 
some of the agricu ltural products that  a great many of them move a 
surpris ing distance, particularly  in some cases where it is backhaul 
movement. But in this it is not even a backhaul movement.

Mr. Adams. That  is what I  want to know. Our truckers in the West 
tell us that  the only time they haul grain from the eastern part of the 
State of Washington to the coast is where they have a load to the Eas t 
and they don't want to come back empty, so instead of deadheading 
back they backhaul grain.

Mr. Waters. Yes. Those are p rimarily common carriers.
Mr. Adams. This is for  wheat and bulk commodities.
Mr. Wat ers. Tha t is right.
Mr. Adams. If  this is competitive out in these areas then our p er­

spective changes and maybe the railroad case is a valid one.
Mr. Waters. But they won’t go two ways on that. That is usually 

a backhaul deal.
Mr. Adams. Yes. Thank you, Mr. Chairman. I would like to pursue 

it furthe r, but I know you are in a hurry. We would appreciate any­
thing  you would like to submit to us, sir, on these so-called pockets 
of monopoly. Maybe we are behind the times and if so, bring us up to 
date, would you please.

Mr. Friedel. Mr. Dingell has a brief question.
Mr. D ingell. Isn’t the problem that we have in the transportation  

industry  with everybody trying to get out from under regulation one 
which deals less with the fact of regulation which achieves a f air re­
sult, but the fact that  it is unduly cumbersome and unduly time con­
suming and expensive to undergo? Isn ’t tha t the real heart  of our 
problem ?

Mr. W aters. I think that is right. Tha t is right .
Mr. Dingell. And a real resolution of this tussle to get out from 

under regulation really is to assure that regulation is fair, expeditious, 
and that it arrives at a fa ir result with the minimum amount of time, 
expenditure, and so forth.

Isn ’t that right?
Mr. Waters. I couldn’t agree with the statement any more com­

pletely and our real effort should be directed in this direction rather 
than referr ing to this constant ba ttle of who is going to be regulated.

Mr. Dingell. Thank you.
Mr. Waters. I certainly agree with you.
Mr. F riedel. Thank you very much. We will meet again tomorrow 

morning at 10 o’clock a t which time the truckers will appear.
The meeting now stands adjourned.
(Whereupon, at 12:36 p.m., the subcommittee adjourned, to recon­

vene at 10 a.m., Thursday, October T2, 1967.)
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TH U R SD A Y , OC TO BE R 12, 19 67

H ouse of R epr esenta tives,
Subcom mittee  on T ransportation and A eronautics ,

Commit tee  on I nter state and  F oreign Commerce,
Washington, D.G.

The subcommittee met at 10 a.m., pu rsuan t to notice, in room 2123, 
Rayburn  House Office Building, Hon. Samuel N. Friedel (chairman 
of the subcommittee) presiding.

Mr. F riedel. The meeting will now come to order for the continu­
ation of the hearings on H.R. 7610 and other similar bills.

Our first witness this morning will be Mr. James F. Pinkney, chief 
counsel, public affairs, of American Trucking Associations. Mr. Pink­
ney.

STATEM ENT OF JAM ES F. PIN KN EY , CH IE F COUNSEL, PUBLIC
AF FA IR S;  ACCOMPANIED BY PE TE R T. BEARDSLEY, GEN ERA L
COUNSEL, AMERICAN  TRU CKING ASSOCIATIONS, INC.

Mr. Pinkney. Thank  you, Mr. Chairman.
Mr. Chairman, gentlemen of the committee, my name is James F. 

Pinkney and I  am chief counsel, public affairs of American Trucking 
Associations, Inc., 1616 P Street NW., Washington, D.C. 20036. You 
are probably familia r with our organization, but for the record let 
me say th at ATA is the national trade association of the motor car­
rier industry. I t represents all types of motor carriers, and has affiliated 
associations in every State and the Distr ict of Columbia.

Our presentation will be in two parts.
Following me will be Mr. Peter T. Beardsley, our general counsel, 

who is here at the table with me, sir, who will present in detail our 
feelings about the present competitive situation in the transp ortation 
industry  and the  proposal of the railroads tha t rate controls on their 
bulk traffic be removed.

When this matter—the revision of section 303(b) of the Intersta te 
Commerce Act—first came up on the Senate side (S. 1314) we did not 
appear, even though the firm and longstanding policy of the trucking  
industry is broadly in favor of the repeal or sharp restriction of the 
exemptions in the Intersta te Commerce Act.

We studied the proposal and found tha t its purpose was simply to 
overcome the adverse effect of a court decision without changing a 
longstanding practice of the barge operators—a practice which had 
not materially affected the trucking industry.

Therefore, we were not in a position to come before the Congress 
and demonstrate any adverse effect, on our industry  if H.R. 7610 
and the related bills were enacted.
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On the  othe r hand , the  new and ext rem ely  far -re aching  sugg estio n 
th at  the  rat e con trol s on ra ilr oa d bulk traffic  be repe aled  is a horse 
of a fa r dif ferent  color.  I f  ado pted, it could do irr ep arab le damage  
to motor carriers —and  I use the  word “i rre pa rabl e” adv isedly—and 
would have a lon g-rang e adv erse effect upo n the shippe rs, and  ports,  
and  places and reg ions of the  U ni ted Sta tes , and  on man y pa rti cu la r 
descriptions of traffic.

Bear in mind th at  we are  here dealing  wi th over  65 per cent of all 
ra ilroad ton nage  an d over 40 perce nt of all  reg ula ted  truck loa d ton­
nage—al l of  which is p res ently  reg ula ted .

We  urg e th is  subcommitt ee to  tak e a very long and  ha rd  look at 
thi s sugges tion whi ch would so dras tic all y chan ge the reg ulato ry  
pa tte rn  of th is cou ntry.

The In te rs ta te  Commerce Act  has  o ften been refer red  to as obsolete  
and  archaic. I t is ne ither.  D own throug h the years it h as been a mended 
and changed scores of times. It  has  been caref ull y in ter rel ate d with 
our  a nt it ru st  law s d eal ing  w ith restr aint  o f t rad e, mergers  an d monop ­
olies, and pred atory pri cin g, ou r securi ties  laws, our ag ric ult ural  
policy, and so for th.

A t all times its  he ar t has  been the  p ower given  the  In te rs ta te  Com­
merce Comm ission  t o insu re ju st  a nd  reasona ble  rates . It  is th is power 
you are  bein g asked  to des troy wi th respec t to over 65 perc ent of all 
ra ilr oa d tonn age.

The basic reason fo r the In te rs ta te  Comm erce Ac t in the  very  first 
place was to pre vent unjus t, dis crimina tion between persons, places, 
commodities,  and  par tic ul ar  descriptions of traffic. The In te rs ta te  Com­
merce  Comm ission  cannot do th is wi thout the power to fix reasonab le 
and  ju st  min imu m and  max imum rate s. You may be told  th at  if you 
do wh at  the rai lro ad s ask, the  problem  of dis crimination could still  
be dealt  with by the  Commission.

In  ou r opinion , that  sim ply  is not so. The only  effective  weapon 
to control  discriminat ion  is the  weapon of rate control . To correct 
discrim ina tion  someone must hav e the  pow er to orde r ca rri ers eit he r 
to raise, or to lower their rate s. I t is ou r opin ion th at—

W ith ou t th at  po wer  the In te rs ta te  Com merce  Com mission could 
no t have  brou gh t abou t the adjustment,  between freigh t rat es in 
the  No rth  and  in the  South  th at  was made in the  so-called 
So uthe rn  Governors case.

W ith ou t th at power there  would be no one to refe ree the  very  
sens itive  disputes  between po rts  fo r in lan d traffic.

W ith ou t th at pow er cu tthr oa t ra te  war fa re  w ould  aga in be the 
orde r of  th e day . Suc h ra te  war fa re  can only lead  t o a weaken ing 
of ou r common c ar rie r service—which  bri ng s about poorer service, 
less safe ope rat ions, inefficiency, and the dis sip ation  of  revenues 
needed to a dvance the  art  of  tran sp or ta tio n,  and to  provide  a to tal  
and effective common c ar rie r system f or  the U ni ted Sta tes .

An d in th is com pet itive ba ttl e there will  be many casual ties  among 
the  smaller ca rri ers of  all modes. How ma ny of  the exist ing  ba rge­
line s and  specia lized tru cklines can sta nd  up again st a determ ined rate 
war waged by gian ts such as the New Yo rk Ce ntr al and  Pe nnsyl­
vania  Ra ilro ads.

On this point let me say that someone has to pay the bill when a 
rate war takes place. Assuming that  more than 65 percent of rail
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ton nage  and the  c orr esp ondin g more  t ha n 40 percent  of  m otor ca rri er  
tru ck loa d ton nag e is throw n up  fo r g rab s, the  oth er 35 pe rce nt and 60 
percen t, respectiv ely , will have t o mak e up  the  loss.

That  means th at  the sh ipp ers  of  produc ts which would con tinu e 
sub jec t t o reg ula tion will  find th ei r frei gh t rat es  u p if  a common ca r­
rier  system of  tra ns po rta tio n is to surv ive . Th e piecemeal  reg ula tion 
th at  would be lef t would also lend  its el f to secret  pra ctices by which 
shipp ers  dealing  in bo th regu lated  an d un reg ulate d traffic would be 
able to obtain advanta ges over their comp eti tor s d ea lin g only  in regu ­
lat ed  freigh t.

An othe r factor  th at  mus t be given caref ul con sidera tion is th at  if 
be tte r than  65 per cent of the  ra ils  t onnage  is freed fro m ra te  regu la­
tion, it  seems to us th at  it wil l be impossible to  p rev en t the  b alan ce of 
the  r ail  t raffic from fol low ing  the  same pa th . I t  is no t poss ible  to  have 
an ord erly tran sp or ta tio n pa tte rn  if, so to  speak, traffic reg ula tions  are 
in effect on 17th  St ree t but  not  on 16th  Str eet.

I mi gh t add  the re if I am correc t on th is  poin t what we have befo re 
us at  the  mom ent is the issue of wh eth er there sha ll be reg ula tion 
of tran sp or ta tio n or not in a b road sense in t he r at e he aring .

In  ou r opin ion,  if  such dereg ula tion were  to tak e place we would 
not only  have chaos  in ou r tra ns po rta tio n system but  also in our tota l 
economy. Ap pl ica tio n of  an tit ru st- type  sta tutes  m ight  help  the si tua­
tio n bu t in th ei r appli cat ion , requ iring  long periods o f time, many 
casual ties  would occur long befo re any  remedies could be obt ained in 
the courts .

I t seems to me th at th is  comm ittee  s hou ld give car efu l stu dy  to the  
hi sto ry  of  tra ns po rta tio n reg ulati on  in th is country  as I  am sure  it 
has an d wi ll co ntin ue to do.

Le t me briefly ou tlin e it—and po in t ou t th at  my sta tem ent from 
here on follows my tes tim ony before  th is  com mit tee in September 
1955 when a sim ila r at tempt  was be ing  made to  do awa y wi th the  
Com mission’s ra te  power. The heari ng s which followed ias ted  over  
a per iod  of  several years  and pro duced  many tho usa nds of  page of 
record  as you w ill r ecal l.

Cut th ro at  com pet ition, no t tra ns po rta tio n monopoly, was the re a­
son fo r the  e nac tment  in 1887 of the  f irs t act  to regu lat e commerce.

In  1885, M r. Charles Fr an cis Ada ms, pres ide nt of  the Un ite d P a­
cific Ra ilroad, spe aking  on the  sub jec t of  the effects of  ra ilr oa d com­
petiti on , had  thi s to s ay :

May I sta te  at  th is po in t I  th ink you cou ld fo rget  ra il tr an sp or ta ­
tio n and ju st  use the word tra ns po rta tio n in wh at he ha d to say. Bu t 
here he was  speaking  specifically of  the  effects o f the r ai l compet ition a t 
that, time , the y being  the  only  ra il ca rri er s in the  Un ite d State s gen­
eral ly  speakin g.

It  may produce good in the end ; but  rai lroad competition, as necessari ly 
pract iced,  causes  for the  time being the wildest discriminat ion and utmost in­
dividual  hardship. Th at  is, under its  operation you will always find cer tain 
points when there is a war of rates going on, wThich have enormous advanta ges  
conferred upon them, which adva ntages are  not  and cann ot be extended to 
other points.

The point, therefore, which is not influenced by the wa r of rat es suffers te r­
ribly. Its  business is destroyed. How the business community, under the  full  
working of rai lroad competition, can car ry on its affairs  I cann ot understand . 
I had not been able to u nderstand how it  could do it  be fore I became president  of 
a ra ilro ad and I do not  unders tand it  now.

85 -4 66 — 67------ 12
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The businessman never  knows what rai lroad rat es are  going to he at  othe r places, or a t dif ferent times. He can not sit down and say, “ I can count upon such a tran spo rta tion rat e for  such a period of time, and  make arrangements accordingly.”
He has to say, “I cann ot tell today wh at the  tran spo rta tion ra te  is going to be tomorrow, eith er for  me or fo r my competitor.” This must be so jus t a s long as uncontrolled compet ition exists. It  cannot be avoided.
The next year  a Senate committ ee reporte d on the  sit ua tio n and  in its repo rt of 1886, known as the Cu lla n rep or t, st a te d :
The para mount  evil chargeable  aga inst the operation  of the  transi>or tation system of the United State s, as now conducted, is un jus t discr imination  between persons, places commodities, and pa rticu lar  descriptions of  traffic. The  evidence is conclusive that  personal favo ritism between riva l shippe rs first too place * * *. The indiscrim inate  and  cu tth roat competit ion of the ca rriers  * * * offered a golden opportuni ty to those in search  of secret and pref eren tial rates.
Then,  in Apr il 1953, Com missioner Sp law n of the  In te rs ta te  Com ­merce Comm ission  in  an a ppear ance before th is committee  sa id :
1 wonder, Mr. Chairman, if the In terst ate Commerce Act was passed to regu­late  the rail roads as a monopoly? Back in 1887 when the rai lroads  were cutting each others throats, were they not competing for traffic inade quate to  su stain the mileage that  had been co nst ruc ted ; were not their  p romoters bringing into being new ra ilr oa ds ; add itional mileage, in competit ion with  that  which was  alrea dy overcompetitive ?
Out of this overcompetition had there not come secre t reba tes; discrimination between persons;  undue preference and  prejudice as between ter rito ries and groups?
In  1931 in his  book “The  Fe de ra l Tru st  Po licy,” Jo hn  D. Clark , a pro fessor  of economics , conc luded his  ch ap ter  on the or igi n of  ra il ­road reg ula tio n as follows:
The In ter sta te Commerce Act was a wholly app ropriate (although  for a long time an ineffective) measure for the contro l of the competit ive pract ices of indu stries and resixmded exactly to those unfai r pract ices which were shown to exis t in a dangerous degree.
Up to the very time of its final enac tmen t the re were no other pract ices of such widespread cha rac ter  a s to a ttr ac t a tten tion  and of course  railroad  reba ting was of importance  to the public princ ipally because its indi rect result  was a sup­pression of competition which might lead to price exploi tation of the public by an industrial  monopoly afte r all competitors had been driven from the field.
Note  th at  th e monopoly p roblem was i nd us tri al  monopoly m ade pos­sible by cu tth ro at  com pet ition in tra ns po rta tio n.
I mi gh t add at th at  po int or comment on the  s tate ment th at  the  In ­te rs ta te  Comm erce Act was fo r a lon g time ineffective. At  the out set  inadeq uate pow er was given the Commission to con trol  rat es  and  the  prin cip al concern was on the  hig h side, th e maxim um ra te  situation.
Consequently, indu str ial  monopol ies—the  St an da rd  Oil trus t was the  best  example of  it—came in to  being and du ring  the  early  Roose­vel t day s the  f irs t an ti trus t acts  I believe were passed—i f my memory 

serves me correc tly,  the Cla yton Ac t came alo ng a few yea rs la te r in the  ea rly  days of Wilson’s ad min ist ra tio n—a nd  those were designed  to h elp  correct th e si tua tio n that  had grow n up th roug h the use, larg ely , of discrim ina tor y freigh t rate s.
Tha t is the way  th ese indu str ia l monopol ies were able to be crea ted.  The y ha d the  adv antag e. The ca rri ers fav ore d the  l arge r shipp ers , as they stil l do today, given no con trol  by the  In te rs ta te  Comm erce Comm ission .
Mr. F riedel. Sp eakin g of  the Rooseve lt ad mi nis tra tio n—a re you spe aking o f F ra nk lin Roosevelt  o r T heodore?
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Mr. P in kn ey . I  am spe aking  of the  first Rooseve lt, Theod ore  
Roosevelt.

Mr. F riedel. Al l rig ht .
Mr. P in kn ey . So th at  the  att em pts then made  were  to do away, 

as I say,  w ith  the evils  created by the  d isc rim ina tion in tra ns po rta tio n 
an d the y took the  form of the  an ti trus t laws to  con trol the  res t of 
the  economy, no t the tra ns po rta tio n pa rt  of it.

Now, between the  firs t law enacted  in 1887 and 1920, the  Congres s 
con tinuou sly  reexam ined its  leg islation to reg ula te commerce and 
made many changes. These changes were  to str ength en  th e origin al 
concept of the  act.  In  1920 a major  r eex am ina tion was made by Con ­
gres s, and the Trans po rta tio n Ac t of 1920 res ulted.

Before 1920 th e a ct conc erned its elf  w ith  m aximum rat es  as  I  s tated  
a few minutes  ago, bu t in th at  y ea r it was extended so th at  the  Com ­
miss ion might  pr oh ib it rat es  which were unreas onably low, as well 
as those whi ch were  u nre aso nably  hig h.

Com miss ioner A tch ison, spe aking  be fore the tra ns po rta tio n officials 
of  11 Eu rope an  na tio ns  in  Wash ington  in Ma rch  1952, sa id of  thi s 
deve lop me nt:

Thi s was  a di st in ct  br ea kaw ay  fr om  th e po licy of  fre ed om  of  co mpe tit ion,  
ba sed on a re al iz at io n th a t cu tt h ro at co mpe tit ion in ra te s in th e lon g ru n is 
a di ss ervi ce  to  th e publi c, an d th a t to  th is  pu bl ic  in te re st  an y p ri vate  an d sel fish 
in di vi du al  te m por ar y ga in s m ust  giv e way . Nev er thel es s,  th e min im um  ra te ­
mak in g po wer  ha s be en  ex er ci se d bu t sp ar in gl y,  an d w ith mu ch  ci rcum sp ec tio n.

One of the sa lu ta ry  effects o f giv ing  t he Commission minim um  r ate 
pow er in 1920 was to br ing abo ut the  resto rat ion  of coastal  and  in te r­
coastal  wa ter  ca rri ag e which had been the  vic tim  no t only of  Worl d 
W ar  I  b ut of ra ilr oa d selective ra tecu tti ng  p ractice s.

By selective ra tecu tti ng  pra ctices  I mean  the  pra ctice of sharp ly 
red ucing  rat es on selec ted com pet itive traffic fo r the  pur pose of dr iv ­
ing  out  of  busin ess a competit ion  whose existence dep ends on the move­
ment of the  selec ted traffic.

Wherea s in 1887 reg ula tio n was designed to preven t indu str ial  
monopoly made possible by the big  sh ippe r explo ita tio n of com pet i­
tion  between ra ilroa ds , the act of 1920 was designed in th is resp ect  t o 
prote ct a com pet ing  mode  of tra ns po rta tio n again st un fa ir  ra te  cu t­
tin g by the ra ilr oa ds  and promote the  solvency of the  rai lro ad s 
themselves .

Dur ing the  1920’s ai r and hig hw ay  tra ns po rta tio n appeare d on the  
scene. B y 1935 th e h igh wa y tra ns po rta tio n sit ua tio n had become acute  
as tru ck  rat es were no t reg ula ted , and the re was no con trol over the  
en try  o f persons into m oto r c arr iag e.

Th is un restr ained com pet ition wi th in  th e tru ck ing indu str y was 
prov ing  to be in jurio us  no t only  to the  pub lic bu t to the ca rri er s as 
well. Bo th the  r ai lro ad s and the  moto r ca rri ers fav ore d Fe de ral regu ­
lat ion , and  in 1935 th e M otor C ar rie r A ct was  passed. Th is act brou gh t 
the  mo tor  ca rri ers un de r a very com preh ensive system of  reg ula tio n.

In  1940 simila r action was tak en to br ing wa ter  car rie rs  u nd er  Fed ­
era l reg ula tion, and at  th at  tim e our prese nt na tio na l tra ns po rta tio n 
policy was ado pted.

Le t me now add one final  thou gh t abo ut the  prese nt situa tio n.
We in  the tr uc king  in du str y want no pa rt  o f thi s so-called  p riv ilege , 

as the  dry bulk exemption  has been call ed du ring  th is hear ing.  Ou r
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peop le well r emember the t rans po rta tio n jun gle  in which th ey opera ted  pr ior to th e enactment o f the  Mo tor  Ca rr ie r Ac t of 1935.
The y are  pa infu lly  aware  o f the bl ight  on the  common ca rri er  sys­tem caused by exemption s of all kinds. Ea ch  was designed  to help some pa rti cu la r in ter es t—such as ag ric ul tu re—but nearly all of them have  been used by othe r pers ons  as a means of  evading t he  law—and  I used the  word “ev ade ” adv isedly . Like  the common ca rri er  barge  people and ma ny ra ilroads , we wou ld welcome the  repeal or,  where  repeal is no t feas ible , the  sh arp restr ict ion of  their pre sen t scope.
I t seems to  us t ha t is t he  on ly safe course t oday  to provide equ ality. An d now, Mr. Ch airma n, our gen era l counse l, M r. Pe ter T. Be ard s­ley, will deal more prec isely wi th the  issue invo lved, unless y ou would  prefer  to ask  me ques tions at  this po int.
Mr. F riedel. Mr. Pinkney, wh at was the  Am eric an Tr uc king  As ­soc iatio ns’ po siti on in I th ink it  was 19G4 wh en the  House cons idered H.R .99 03?
Mr. P in kn ey . W e support ed  th at  bil l, Mr . Chairma n. I talked to Mr. H ar ri s some tim e befo re th at  clean bill was int roduced, tog eth er wi th some of o ur  people.  He  a sked us wh eth er we could go alo ng w ith  an exemption  fo r the rai lroads, no t on bu lk commodities—the bulk commodities  were no t invo lved, except gr ain—but our  sta nd  was on exten din g to the  rai lro ad s the  ag ric ul tu ra l exempt ion which is to be fou nd in the Motor Car rie r Act.
Now, o ur  pos ition at th at  time, as it is now, was more  in fav or  of ro ll­ing back  the  e xem ption, ra th er  t ha n bro adening  i t, but in the circum ­stances of  the  sit ua tio n we told Mr.  H ar ri s th at  we would go alon g with th at  bill and  we did  go along  with  th at  bill.
Mr.  F riedel. That  was my unde rst andin g.
Mr.  P in kn ey . Yes, si r.
Mr. F riedel. You have  proposed an ame ndm ent  to the  bill in the  event  the  subc omm ittee  th ink s it is desir able t hat the bill be conside red fav ora bly  ; nam ely , th at  the  bu lk com modity  exem ption from regu ­lat ion  which is accorded  bv the  bill to tlie wa ter  ca rriers  be continued upon an  aff irmat ive s tate ment o f th e a pp lic ab ili ty  of t he an tit ru st  laws .Now, my question is ju st how fa r do you fe el 'th at  the same amend ­ment, which you here prop ose should  be made to the  exempt ion for  ag ric ult ural commodities  which is en joyed by the motor  ca rri ers u nder section  203(b ) of  the  act?
Mr.  P in kn ey . Mr. Ch airma n, Mr. Beard sley is goi ng to  discuss the an ti trus t phase of th is situ ation . May I have him answ er thi s ques tion  now or  lat er?
Mr. F riedel. I f  you w ish, would you answer  i t now, Mr. Beardsley?Mr.  Beardsley. Surely, Mr. Ch airma n. I  don't, want to be pica- yunis h abou t thi s, but, I  wish you wo uld n't  s ay th at  we en joy the  a gr i­cu ltu ra l exempt ion.  We despise it. As fa r as any  appli cat ion  of the  an ti trus t laws are  concerned we wou ld have no objection to it, and  when  I  say  an ti trus t laws  I am ta lk in g about more  tha n sim ply  re­moving the  Ree d-B ui winkle  e xem ptio n which is con tain ed in 5( a)  of the  act,
I  am ta lk in g about the  full  sweep of  the  S her man and C lay ton  Ac ts, for exam ple.
Mr. W atson. Mr . Ch airma n, may we ask a q uest ion in th at  reg ard?Mr. F riedel. Mr. W atson.
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Mr. Watson. Am I to understand tha t the position given in your 
letter to the subcommittee chairman and copies to the members is the 
same today as it was then ? I was led to understand that  the thrust of 
tha t le tter was directed a t the initial  bill and not toward the possible 
extended exemption. Perhaps you would have another thought  on 
tha t and you do not think tha t tha t would be adequate at this time?

Mr. Beardsley. You have hit the nail on the head, Mr. Watson. That 
is exactly the situation. At the time that  letter was written we were 
thinking only of the proposal to somewhat broaden the existing water 
carrier  exemption to take care of  the Supreme Court decision about 
which so much has been said here.

We were not at tha t time giving any consideration to the question 
of extending this same exemption in a technical sense to the ra ilroads.

Mr. Watson. May I  ask you this? At that  time, and looking at it in 
its narrowest context, if you thought tha t the ant itrus t provisions 
would be adequate in taking care of the water carr iers why do you not 
think tha t they would be adequate to take  care of any conditions that 
might exist, I mean that  exist as a result of the extension of these 
exemptions.

Mr. Beardsley. The real short answer to that,  Mr. Watson—I go 
into some detail of it in my prepared testimony—is simply tha t we 
are looking at the practicalities of the situation as agains t the  techni­
cal aspects of it.

As a practical matter we have had no occasion over the years to be 
concerned with the water carriers,  for  example, putting the motor car­
riers out of business under almost any stated set of circumstances. That 
is not the  situation with respect to our rai lroad competitors.

Mr. Watson. So actually your competition is not with the water 
carriers, and as a consequence you really were not too concerned about 
tha t initially, but you did want to have this anti trust provision for 
whatever it might  be worth.

Mr. Beardsley. Yes. We were more concerned there with principle 
as against the practical necessities of the situation. Let's put  it tha t 
way.

Mr. Watson. Let me ask you one furth er thing and nail down your 
position as of today.

First, you would prefer elimination of all exemptions under 303(b) ?
Mr. Beardsley. Yes, we would.
Mr. Watson. That is your position ?
Air. P inkney . That is right.
Mr. W atson. Under  303(b) you are in favor of removing all ex- 

e m pt i on s wh a tsoe ver ?
Mr. Beardsley. Yes.
Mr. W atson. And, secondly, failing therein you would like to see 

a bill tha t would be very narrow and stric t and purely go to the point  
of overcoming the in terpretation  of the Supreme Court? Is that  your 
second line?

Mr. Beardsley. If,  Mr. Watson, tha t is another way of saying that  
we are in any event violently opposed to the extension of th is exemp­
tion to the railroads, that is correct.

Mr. Watson. Is your second line having a bill which would narrowly 
provide for the mere offsetting of the effect of the Supreme Court de­
cision and its interpreta tion of 303(b) ?
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Mr. Beardsley. I don't want to avoid your question, Mr. Watson. The best way I can answer is this. We are not overly concerned about what the committee does insofar as the technical exemption or tech­nical amendment to the existing language of 303(b).
Our primary concern, our major concern, is to see tha t this does not become extended to the  railroads for the practical reasons tha t I cited earlier.
Mr. Watson. I see. Thank you, Mr. Chairman.
Mr. Friedel. I don’t know who will answer this question, but in 1963 Mr. Bresnahan testified tha t the exempt motor and water car­riers came under the provisions of the anti trus t laws. Now it appears tha t you have some reservations regarding the Robinson-Patman Act, and I think tha t we should have a c lear explanation from you as to just what antit rust laws do apply  to the carriage of agricultu ral com­modities.
Air. B eardsley. There is no application presently in the area that  we are talking about of the antit rust laws except the Sherman Act itself. The provisions of the Clayton Act, as amended by the Robinson- Patman Act, in the area that I think you are thin king of, Air. Friedel, apply only to the sale of goods and not to the sale of services, and unless you change tha t language in, I believe it is title 15, United States Code, section 13, unless you change that language to make it apply to  services such as transporta tion it would have no applicability to predatory pric ing in the transportation  field.
Air. F riedel. Well, how about the carriage of agricultural com­modities?
Air. Beardsley. Yes. I don't really know what you mean by that, Air. Friedel.
Air. F riedel. I  say i t now’ appears that  you have some reservation with regard to the Robinson-Patman Act, and I th ink we should have a clear explanation from you as to just what antit rust laws do apply to the carriage of agricultural commodities.
Air. Beardsley. Well, let’s put it this way. For example, to get down to the Reed-Bulwinkle exemption, since there has never been a court case I don’t even know’, for  example, whether haulers of agricultura l commodities are allowed to make collective rates. I am not positive of it.
I think when you read section 5a of the act it  refers to carriers, sub­ject to p arts 1, 2, 3, and 4 of this act. Now’, because agricultural com­modity carriers  are still subject to the safety provisions of the Int er­state Commerce Act, I  am not sure, I  am not positive in my own mind, tha t they are prevented from collective ratemaking.
I think the general assumption is that they are. I  think it was the intention of Congress to make sure that the exempt carriers were, but there has never been any prosecution, for  example, by the Department of Justice in this area and so wTe have really no li tigative history, if I may use that term, to rely on as a precedent to give you what I  would like to call a positive answer.
I jus t think it is a situation tha t is frought with doubt.
Now, as far  as the provisions of the Sherman Act are concerned, I feel fairly certain, other than  the collective ratemaking area, tha t they do apply  to the agricul tural carriers  and to some extent they apply to the railroads too and us, the regulated carriers.
Air. F riedel. Air. Kuykendall?
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Mr. Ku ykendall. Mr. Beard sley------
Mr. F riedel. Mr.  Bea rdsley has  a sta tem ent . I thou gh t you mi gh t 

want to  ask a question o f Mr.  P ink ney.
Mr. K uykendall. Le t me ask both you gentlem en you would not 

requ est any  specific ame ndm ents to H.R.  7610, which is the legisla tion  
befo re us a t t his  moment, or do you have  specific ame ndm ents you wish 
to request to H .R . 7610?

Mr. Beardsley. Th e chairma n has  ref erred to the  le tte r th at  we 
ori gin all y wro te at  the  tim e th at  we were con sidering th is bill only 
wi thin the na rro w confines  of  the  lan guage of the  bill  itse lf.

To  th at  extent we wou ld like to  see H.R . 7610 amended.
Mr. K uykendall. Would you pu t what you wou ld like  done to 

H.R. 7610 in lay man ’s terms? You  know, these hearings are  so tec h­
nical and are  so filled wi th  tit les  and  num bers th at  a Member of  the  
Hou se rea ding  the  tes timony  who is no t a mem ber of th is comm ittee  
migh t no t fu lly  underst and.

Wo uld  you pu t in lay ma n’s terms  w hat you wou ld like  done to II. R. 
7610 before i t is passed.

Mr. Beardsley. I  did  not wr ite  tha t le tte r and I don’t have  it  b efore 
me. We s ent  it to  the  cha irm an of the  subcomm ittee  and I would like  
to see t ha t lan guage th at  we suggested a couple of weeks ago in ord er 
to p ut  it  in la ym an 's te rms if  I may.

Mr.  K uykendall. Mr. C ha irm an, do you  hav e a copy ?
Mr. F riedel. No, I haven’t. We  have a copy rig ht  there. Off the  

record.
(Off the  r ecord.)
Mr. Beardsley. Mr. Ku ykenda ll,  th e firs t th in g we suggested  is th at  

the  ca rri ers exempted  by th is  lan guage shou ldn 't do any  of these 
th ing s th at  are  pro hib ited, engage in any act , pra ctice,  conduct, or  be 
a pa rty to any  arr angeme nt,  contr act , com bination, con spiracy , et 
cete ra, in vio lat ion  of the pro vis ions of the  an ti trus t laws,  as des ig­
na ted  in section 1 of  the  act of  October 15, 1914.

That  section was No. 1 of the  Clayton  Act I believe which sim ply  
defines the an ti trus t acts as those inc luded in sections 1 to 27 of tit le  
15, which is the Sherm an  A ct, and the  Clayton  Act, all of  the  Ro bin ­
son-Pa tm an  Ac t except section 3 of  the Robin son -Pa tman Act , and  
the  o nly  reason th at  i s n ot incl ude d is because  t he Sup rem e Co urt  has  
held th at  th at  section is no t a par t of  the  an tit ru st  laws as defined in 
section 1 o f th e C lay ton  Act.

So th at  we are  say ing  th at  th at  should ap pl y;  fu rthe r, th at  we 
recognize the fact  th at  it is sti ll necessary  to have con sidera tion of 
rat es app licable to throug h rou tes  by two or  more  ca rri ers and we 
pu t a provis ion  in here say ing  tha t th at  would not be disa llow ed, and 
finally  we sugges t th at  section 5a rel ief be wi thdraw n wi th respec t 
to tra ns po rta tio n which wou ld be exemp ted under the amended section 
303(b).

Mr. K uykendall. Let me get  som eth ing  s trai gh t here , and I th in k 
you are  p rob ably aware  o f how much con fusion seems to exis t here on 
the  subject.  Th e mat te r of  an ti trus t has come before  eve ry witness 
th at  we have had and  it  has been discussed I guess,  Mr. Ch airm an , 
by every sing le member of  thi s c ommit tee ove r and  over aga in.

Now, are  we not bein g som ewh at co ntr ad ict ory here ? I believe the 
gen tleman to your rig ht  s aid  in his  tes tim ony, th at  he  was not pa rti cu -
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larly concerned by any sort of predatory practices on the part  of the 
barge people.

I would assume, sir, that  the reason you made th at statement was 
because you did not feel there were any corporate giants in the busi­
ness who were capable of predato ry practices. This is basically the 
fact of the matte r, I am sure.

Now, this  I  believe, if I am not wrong, has been a part of your testi­
mony of the last few moments.

Now, you also s tated in your statement, and I am sure of this, that  
you did not feel tha t because most of the prosecution was a fter the 
fact of the elimination of competition, that antit rust was not satis­
factory protection against predato ry practices of the railroads. Is this  
correct, sir?

Mr. P inkney . Tha t is correct.
Mr. Kuykendall. All right. Now, I  can' t understand why you want 

anything even re ferring to anti trust put in this legislation if  you say, 
No. 1, if i t were a railroad it wouldn't be effective and with the barge- 
lines not necessary.

Would you explain this, sir?
Mr. P inkney. Let me answer you this way, Mr. Kuykendall. Our 

position is much the same I  think  as that  of the Interstate  Commerce 
Commission, tha t if your committee is concerned with correcting an 
intramodal inequality as between the water carriers, then this bill 
as it is presented to you is a way of doing that.

The broader question of inequality between the water carriers, on 
the one hand, and the railroads and the motor carriers, on the other 
hand, is something entirely different, and that  can only be corrected 
by doing away with the exemption, so let me state our basic position 
is that yould should do away with the exemption.

My personal feeling on the antit rust laws is th at they would not 
be effective. I  think the situation  would be as you yourself have de­
scribed it in connection with the nat ional food chain being prosecuted 
successfully under the antit rust laws but afte r it was all over there 
were several hundred small grocers who would never be back in busi­
ness again.

On the  other hand, we say this:  That if you should by any chance 
decide to  deregulate, deregulate us, deregulate the water carriers fur­
ther, deregulate the railroads, you certainly should at least pu t in the 
maximum amount of antitrus t-type  protection.

Mr. Kuykendall. I think  I understand now your position. You 
want us to make the very best of a bad situation.

Mr. P inkney. That is what you would have to do. Otherwise, you 
would have a terrible  situation in the total economy. In my opinion, 
you would undo the salutary effects of all of the  work that  has been 
done down through the last 67 years in tryin g to counter the prob­
lem tha t was created by discrimination in freight rates back at the 
turn  of the century.

Let me hasten to add, if I said something a moment ago indicating 
tha t we would be interested in being deregulated in this regard , I want 
to correct th at impression.

Mr. Kuykendall. I don’t imply this. I hope I didn't.
Mr. P inkney . We are satisfied that  the present regulatory scheme is 

a sound one and necessary in our interest and in the public interest.
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Mr. Kuykendall. You are the only group tha t has appeared  be­
fore us th at is satisfied, so we will remember this. Let me ask you one 
question.

I am not try ing to be too blunt and yet the question is a fairly blunt 
one because your answer here can be helpful.

If  you had your choice, sir, and had to make this choice, about 
whether you think it would be wiser to pass II.R.  7610 as it is written 
now or to request the ICC for a 6-, 9-, 12-month stay or extension 
with the stated purpose on the part of this committee of gettin g into 
a comprehensive act, which would you say you would prefer ?

Mr. P inkney. May 1 have a consultation with my colleague on that 
parti cular question ?

Mr. Kuykendall. Certainly.
Mr. Pinkney. Mr. Kuykendall, we hardly see how we can answer 

tha t question.
Mr. K uykendall. Well, I  shan’t press you on it. The reason I  am 

asking you is th at is a question we may very well have to answer here.
Mr. P inkney . I understand. It  is a hard  question to answer. We, 

as I  say, have not objected up to this point, and in a sense don't ob­
ject now, to this bill as it  stands. I  just don't feel competent to answer 
tha t par ticular question.

Mr. Kuykendall. I  shan’t press you, and thank you, Mr. Chairman.
Mr. Friedel. Mr. Beardsley, will you give us your statement.

STATEM ENT OF PE TE R T. BEARDSLEY, GEN ERA L COUNSEL, 
AMERICAN  TRU CKING ASSOCIATIONS, INC.

Mr. Beardsley. Yes, Mr. Chairman. I point out that  a good bit of 
the bulk of my statement, no pun intended, is in appendixes to the 
statement.

Mr. Chairman and members of the subcommittee, by name is Peter 
T. Beardsley and I  am general counsel of American Trucking Associa­
tions, Inc., *1616 P Street NW., Washington, D.C.

We appreciate the opportunity to present our views with respect to 
H.R. 7610 and o ther similar bills. These bills, as we understand them, 
would amend the water-carrier bulk exemption contained in section 
303(b) of the Interstate  Commerce Act to allow the transportation  in 
one tow of exempt and regulated commodities without losing the ex­
emption for the bulk commodities.

This would be accomplished by elimina ting from the subsection the 
sentence which presently requires that all “vessels while navigated as 
a unit shall be considered to be a single vessel."

The proposed legislation would also, for all practical purposes, re­
move the three-commodity bulk limitation. Finally, the bills would 
remove the requirement that  the exemption applies only in the case of 
commodities in bulk, which are transported “in accordance with the 
existing custom of the trade * * * as of June 1,1939.”

Over the years, the regulated motor and water carriers have, to a 
large extent, cooperated with each other in their  legislative objectives, 
if for no other reason than that in most such instances we shared the 
same interest in attempting to protect our respective industries from 
one or another railroad onslaught.

We are not sure whether the proposed broadening of the water c ar­
rier bulk exemption, standing alone, poses a real competitive threat  to
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reg ula ted  m otor carr ier s. Bu t even so, the  b read th  of  th e proposal con­
cerns us. The reg ula ted  mo tor  ca rr ie r ind us try  has  always  stood  for  repea l o f ex ist ing  exem ptions in th e law.

We have, fo r exam ple,  tim e and again , sought roll back of the  so- 
called ag ric ul tu ra l exemption  conta ined in section 203(b) (6) of the 
In te rs ta te  Commerce Act, which is a prime  source of much of the  
pla inly illegal mo tor  ca rri ag e being perfo rmed today,  oft en  ref err ed  
to by t he eu phemism “g ra y a rea” tr an sp or ta tio n.

Much more ala rm ing to us than  the  specific proposal before  you, 
however, is the  clear ind ica tion th at  thi s broadened  exempt ion,  if 
gran ted the wa ter  car rie rs,  wou ld be extended to the  rai lroads. It  is 
impossible to arr ive at an exa ct figure as to the prec ise per cen tage of 
rai l traffic which would th us  be exempted from  rate  regulat ion .

But the  figure, nevertheless, is a very sub stanti al one. Our  de pa rt­
ment of research  and  tra ns po rt economics, using freigh t commodity 
sta tis tic s pub lish ed by the ICC,  estimat es the figure to be upwa rd of 
65 perc ent.  Exem ption  o f t his  p ropo rtion  o f rai l traffic would thr eaten  
the  very  existe nce of reg ula ted  mo tor ca rri ers of bulk traffic.

Mr. W atson. Mr. Ch airma n, may  I in te rrup t the gen tlem an at thi s 
point? Sixtv-f ive percent is abo ut ha lf  again  as hig h or  hig her than  
the I CC  est imates  so fa r as th e r ail  t rans po rta tio n of  bu lk commodities 
are  concerned. Upon wh at  do you base y our 65 pe rcent?

Mr. Beardsley. Fi rs t of all,  Mr. W atson, I  believe t ha t the IC C gave 
you a figure off the top  o f thei r head at the  t ime  o f the he ari ng  and I 
will be ra th er  surpr ise d if when the y come in with the  inform ation, 
which I un de rst and they are  going to sub mi t fo r the reco rd, thei r 
figure isn’t a good bit h igh er.

Mr. W atson. T ha t concerns me. I am af ra id  we a re ge tti ng  a lot of 
figures off the to p o f ou r hea ds from v ario us people.

Mr. Beardsley. I would  say this . W e d id not take the figures off the top  o f our  heads.
Mr. W atson. No ; I was not  di recti ng  it at you. I am af ra id  we got 

a lo t of figures  off the to p of the  head .
Mr. Beardsley. L et me po in t out,  first  of all,  th at  in his test imo ny 

in 1963—I believe it was M r. W al ra th  th en—we were th en ta lk ing 
about both ag ric ult ural and  bulk and they used the figure  o f 76.7 pe r­
cent of rai l tonnage  in t he ir  testimony.

Now, bea r in  m ind that  a very  su bstan tia l portio n of the ag ric ul tu ra l 
commodities  move in bulk in  the  sense of  gra ins and th ings  of th at  kind. 
Tha t is the vast—I hate to use tha t word again —bulk of the tot al ag ri ­cultu ral  tonn age .

So t hat  ou r f igure  is really not as f ar  from tha t as it might first seem. 
Our  peop le went throug h the  various categories— and  I won’t read all 
of  them to you—of  traffic pub lish ed in “A merican Tr uc king  Tr en ds ” 
and dea lt wi th the  f re ight  comm odity s tat ist ics  publ ishe d by the  Com­
miss ion and  took  all of the  commodities  that  Chairma n W al ra th  had  
refer red  to  in his  1963 tes timony , which would fit in thi s catego ry of 
bulk traffic, such th ing s as g ra in , cement, flour, et cete ra, et cete ra, and  
ou r figure on bulk as a per cen tage of total rai l traffic ac tua lly  shows 
a figu re of  69.12 percen t, bu t we say upwa rds of  65 percen t to be on 
wh at we th ink is the conserva tive  side.

I may  be wrong abo ut thi s, but  I undestand that  the  rail  test imo ny 
befor< the  Senate  comm ittee  indic ated some 68 percen t.
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Mr. Pinkney. I th ink that is correct.
Mr. Beardsley. We just think that  is the statement. If  tha t is true— 

I am not certain of that—if tha t is a fact, then their  figure is very 
close to ours.

Mr. Watson. Thank you. I t appears that we need a study of this 
and th at is based upon fact and, Mr. Chairman, if we might have some 
other figures right  at this point, I don' t believe we have ever gotten 
in the record what is the relative percentage of all freight , both bulk 
and regulated, carried by the respective carr iers, that  is, rail,  motor, 
and water.

Could you give it to me ?
Mr. Beardsley. I  don’t think that figure is available for this reason. 

Part icula rly in the motor field, these motor carrie rs who handle the 
vask bulk of these agricul tural commodities don’t report to anybody 
now.

Let me doublecheck that  with one of our people here.
I am shown a so-called ton-mile distribu tion among intersta te 

freight carriers. Apparently  tha t is the only way tha t the two things 
have been put together. The figures for motor trucks are shown as 
23.36 percent of the total ton-miles. Inland waterways are shown as 
15.73 percent.

Mr. Watson. Water 15.73 percent, and motor how much?
Mr. Beardsley. That  has to be wrong on waterways. Well, I find 

now tha t I am talking about, and perhaps you were too, Mr. Watson 
—you mean putting the combined things together how much do the 
railroads handle, how much do the  trucks?

Mr. Watson. T wo sets of figures, the comparisons in total  tonnage 
between and among the various carriers, and, secondly, the compari­
sons in percentages on bulk traffic. Then I  think that  we can see this in 
a l ittle better perspective and just see what the competitive si tuation 
is, and if you could get it  later on and supply i t for the  record I  think 
it would be helpful.

Mr. Beardsley. This is our publication. Again these are taken from 
an ICC statement. When you put the whole bundle together here is 
the way the  figures break down: 42.49 percent for the rail roads, 23.29 
percent for trucks, 15.73 percent waterways. Tha t is their respective 
share of the tota l pie. That is on a ton-mile basis, not a tonnage basis. 
Tha t is the only thing that  we have, the only figures we have.

Mr. Watson. Tha t includes all freigh t, bulk as well as regulated?
Mr. Beardsley. Yes, but I  didn’t give you the pipeline figure, which 

is 18.37 percent, and the air figure is so insignificant it  is hard ly worth 
citing.

Mr. Watson. And you do not have a breakdown on bulk, exclusively 
bulk commodities.

Mr. Beardsley. Again our own department tha t I referred  to earlier 
has made a breakdown to the best of their  abil ity, considering the im­
ponderables tha t are inherent in the situation, and have come up with 
figures for the percentage of the bulk tonnage of the various categories, 
share of the various modes of traffic tha t would be involved, and, as I 
stated awhile ago, the figure for the railroads is 69.12 percent.

The figure for the class I motor carriers is 50.54 percent. This is the 
respective shares of their traffic, and not the total pie which I  gave 
you a moment ago on a ton-mile basis.
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And the figures for the water carriers  that  we figure are 84.48 percent.
Mr. W atson. If  you could get us the figures on bulk and I know it would be difficult-----
Mr. Beardsley. The last figures were bulk figures, Mr. Watson.
Mr. W. vtson. Well, your percentages total much more than 100 percent.
Mr. Beardsley. Yes, but the first figures I gave you reading from “American Trucking Trends*’ were the figures of the share of the total movement. These last figures that I gave you are the percentages of the individual carriers.
Mr. P inkney. Within  each mode.
Mr. Beardsley. Within  each mode. In other words, the bulk traffic the railroads handle constitute 69.12 percent of their traffic. The hulk the motor carriers handle constitutes 50.54 percent of their  motor carrie r traffic, et cetera.
Mr. W atson. Perhaps I am not gettin g through to you. Certainly you can read into my  question what I am driving at. I don't want to know the percentage of rail traffic that is bulk. I want to know the percentage of the bulk traffic that  is rail of the to tal bulk picture.Mr. B eardsley. Yes, sir, and that is what I read to you awhile ago when I pointed out that those are ton-mile figures.
Mr. Watson. What is the percentage of the total of bulk traffic that is carried bv rail?
Mr. Beardsley. T am wrong about that.
Mr. Watson. Well, I don't want to delay, but if you could get them I think it would be helpful.
Mr. Friedel. Could you get them ?
Mr. Beardsley. If  we can, Mr. Watson, we will and we will furnish them for the record.
(The information referred to was not available at time of print ing.)Mr. Watson. Thank you.
Mr. Beardsley. Federal regulation of rai lroads preceded enactment of the ant itrus t laws. Because regulation of  competition in tran sporta­tion has always been handled by the Interst ate  Commerce Commission, which was created for that purpose Congress has tradit ionally ex­cluded carriers regulated by tha t agency from most of the provisions of the anti trus t laws.
A well-recognized separation of jurisdiction  has resulted. In fhe business field generally, the anti trus t laws are applied to assure f air pricing of goods and services in order to protect against unfa ir or destructive competition and monopolistic excesses which result from great concentrations of economic power in any area of the economy.But the principles underlying the antit rust laws are equally im­

portan t in the transportation  industry, which touches almost every aspect of our national life. That is, indeed, the primary  reason for the existence of the Interstate  Commerce Act and the agency which administers it, or at least now its all-important economic provisions.The act and the agency serve the primary purpose of assuring that competition is conducted on a fair  and sound basis, and that never again should a dominant agency of transport subject its competitors and the public to the abuses of monopoly and the discrimination, 
preference, and prejudice inherent in unrestricted and uncontrolled competition among carriers.
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It is now being seriously prop osed th at  the hil ls before  you should 
he amended to provide sim ila r tre atm en t fo r the  rai lroads, which, in 
tu rn , would exe mp t grea ter  tha n 65 percen t of all rai l traffic from  
regula tion. The ques tion  of extension of the bulk commodity exe mp­
tion  was given serious  con sidera tion  by the  Spec ial Stud y Group on 
Tr an spor ta tio n Pol icie s in the  Uni ted Sta tes , which acted pu rsu an t 
to Sen ate  Res olu tion s 29, 151, and 244 of the  86th Congress.  The  
results of the  stu dy  were pub lish ed in Ja nu ar y 1961. I t is more 
fam iliarl y known as the Doyle rep or t.

Th e Doyle repo rt  conc luded  that  there  is alr ead y too much  exemp­
tion from*regula tion. I t  also conc luded  th at  reg ula tio n is req uir ed to 
insu re ade qua te service to the  grea t major ity  of shippe rs. In  discuss­
ing  the  ra ilr oa d effo rts to der egu late bu lk and ag ric ul tu ra l commod i­
ties moving  bv ra il,  the  Doyle  rep ort conc luded th at  to dereg ula te 
appro xim ate ly 70 percen t of thei r (rai lroa d)  tonnag e would make 
reg ula tion of tran sp or ta tio n so gener ally ineffective  th at  it would be, 
of necessity , abandoned .

The Doyle repo rt  (p.  533) summ ed up  its position in the fol low ing  
wor ds :

Equality  of treatment of th e several  modes is a sound objective of our nationa l 
transp ortation policy to which this  ent ire study has  been dedicated. We have, 
however, also estab lished  the pos ition th at  the na tion al inte res t m ust tak e p reced­
ence over any other , more limited inte rest . If  regu lation is rendered  ineffective 
by large-scale exemption there from, and if regu lation is essen tial, then any 
extension of exemption, even in the  intere sts  of equity, is con trary to the  public 
interest .

A good deal has been said  r ecently, inc lud ing  dur ing these  hear ing s, 
about “co mpetit ive  equa lity .’* Bu t those words  a re no th ing more  than  
a c atch  phras e unle ss the y are  co nsid ered  in the  context  of  th e r eal itie s 
involved. The reg ula ted  mo tor ca rr ie r indu str y can not  affo rd to over­
look those  rea liti es,  and  I would next like  to  discuss them.

RAIL MERGER MO VEMENT

We have  r eached  today,  for  all pr ac tic al purp oses , a m onop oly pos i­
tion  in rai l tra ns po rta tio n.  W ith  the  ra il merge r movement in full  
blossom, the monopoly power in rai l t ra ns po rt  becomes more intens ified  
as it is settl ed into the  hands  of  fewer and  few er ra il execut ives.

Al tho ugh the re are 76 class  I  r ai lro ad s in the  co untry , no one should  
make the  mistake of assuming  th at  there is any  signif icant quantum  
of com pet ition between ra ilroa ds  insofar as the gen era l run of  com­
moditie s is concerned.

I t should be noted  th at  many of the class  I  ra ilroa ds  are  who lly 
owned (or such a signif icant per cen tage of thei r stock is held by)  
oth er ra ilr oa ds  th at  these 76 class  I  ca rri er s bre ak  down into only 
40 ra ilr oa d “fa mi lies.”

In  a dditio n, the  larg est  r ail  m erg er so f ar  au tho riz ed  (Pen nsylva nia  
and New York Ce ntra l) whi le no t ye t consum mated,  is ce rta in  to 
come abo ut in the  next few yea rs. Then, too, the so-called  no rth ern 
lines merge r, inv olv ing  a me ldin g of the  Gr ea t No rth ern,  No rth ern 
Pacific,  Bu rling ton, and several othe r less er class I roads,  one which  
missed the  f irst  tim e by t he  vo te o f only  a s ingle Com missioner, is s till  
very much alive , and  pending  before  the Commiss ion on recon­
sidera tion.
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I have att ached to my sta tem ent (app . 1) a lis tin g of rai lro ad  
‘"families” now i n ex istence toge ther  wi th one (ap p. 2) showing m erger 
pro posals  no t ye t consummated, bu t quite like ly to  come to  fru iti on  
in the  no t too di stan t fu tur e. An d in orde r to show the  awesome eco­
nomic pow er possessed by the majo r rai lro ad s and  ra ilr oa d system s, 
I  am at tach ing (app . 3) a lis tin g of  t he  10 la rgest rai lro ad s showing 
thei r n et investm ent  in ra ilr oa d prop er ty  a nd  gr oss op erat ing revenue, 
contrasted wi th sim ila r figu res fo r the 10 lar gest class I  line  haul  
mo tor  ca rri ers of  gen era l fre ight .

Also  att ached as appendix 4 is a sho win g of  the contr as t between 
the  ave rage capit ali za tio n and gross op erat ing revenues  of all class I 
line  hau l ra ilroads , on the  one hand , and all  class  I truc king  compa­
nies, on the other.

Ef for ts by the  r ai lro ad  ind us try  to  seek freedom  f rom  re gu lat ion  for  
65 perc ent or  m ore of  t he ir traffic mu st also be conside red in the  l igh t 
of the  serious  questions being rai sed  as to who rea lly  owns  the  ra il ­
roads .

Th e ext rem e lib erali ty  wi th  which the In te rs ta te  Commerce  Com­
miss ion has allow ed the  ra ilr oa ds  to move fo rw ard wi th th ei r merge r 
plans,  r esul tin g in the  creation of  g iant  r ail  tra ns po rta tio n complexes, 
make the question of  actual  owner ship more serious th an  ever.

The Comm ission  itself  has ind ica ted  ext rem e intere st in the  owner ­
ship pro position. Th is was recent ly shown by its  concern  with the  ex ­
tent  to which the name  o f Cede  & Co. appeare d as majo r stockholder 
in the  annual repo rts  o f some of  the  Na tio n’s lar gest rai lroads.

Cede & Co. ap pa rent ly  is a “st reet” name  fo r several brokerage  
houses  which are  dea ling in blocks of  ra ilr oa d stocks. A check of  the  
annual repo rts  fo r 1966 of  some of  the Na tio n’s larg est ra ilr oa ds  in ­
dicates th at  Cede & Co. has  signif icant holdings in 12. Ass um ing  it is 
tru e, as ind ica ted , t hat  Cede & Co., is a “s tre et” name fo r some broker­
age houses  which, in tu rn , are  h old ing  the  s tock for sale or  for tru sts , 
the  q ues tion  aris es as to wh at exten t othe r bro ker age  houses might  be 
ho lding  sim ila r blocks of ra ilr oa d stock.

These hold ings, which are  ind ica ted  in t he  rai l annual repo rts  in the  
name of the broker age  house, are  hid den to the  ex ten t th at  the  tru e 
own er of the  stock is no t revea led. A check of  th e same rai lro ads, in 12 
of  which Cede & Co. had signif icant hol din gs,  ind ica tes  th at  the Na ­
tions lea din g bro kerage  houses in the  aggre ga te hold a heavy  pro­
portion  of  rail  stocks.

There for e, the ques tion of  who rea lly  owns the rai lro ad s is one of 
fa r more than  passing  i nte res t. Since ra ilr oa d ownership is o ften thus  
effectively  hidden, a serious question is rai sed  as to  the base f rom  which 
ra ilr oa d “policy” on tra ns po rta tio n reg ula tio n and othe r matt ers of 
publi c concern is being determ ined.

Th e In te rs ta te  Commerce Com miss ion, in view of  i ts ap pa rent  con­
cern because of  t he  Cede & Co. holdings,  and poss ibly th at  of  s imilar 
org aniza tions,  is rep ort ed as considering as kin g C ongress fo r new laws  
aimed at  ma kin g pub lic the ac tua l owners of the  Na tio n's  rai lroads. 
Th is is a soun d and pr ud en t step  and certa inl y should precede any 
consider ation given to t he ra ilr oa ds ’ ef forts  to  seek dereg ula tion in any 
form or  degree.
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In so fa r as general busin ess is  concerned, se ction  7 of  the  Clay ton  Ac t 

(15 U.S.C. 18) proh ib its  one corpo rat ion  engaged in commerce from  
acqu irin g the  stock of anoth er such  c orporat ion  “ where in any line  o f 
commerce in any  section of  t he  c ountry, the effect of such acquisi tion  
may  be subs tan tia lly  to  lessen com pet ition, to  to  ten d to  create  a 
monopoly.”

Th is pro vis ion  specifically exempt s t ran sacti on s “d uly  con summated 
pu rsua nt  to au thor ity  given by the * * * In te rs ta te  C ommerce Com ­
mission .”

Li te ra lly  h undreds of proposed business  m ergers  hav e fal len  by the  
wayside  by vi rtu e of  th is pro vis ion  o f the  an tit ru st  laws  i n ind ust rie s 
rang ing fro m ban ks to  breweries, as a res ul t of action by the  Federal  
Tr ad e Commission o r the Dep ar tm en t of  Jus tic e, o r both .

Th ere  can be lit tle  dou bt th at  m ost,  if  no t all , of  the  ra ilr oa d mer­
ger s appro ved by the  I CC  over recent  y ears would have fai led  to  pass 
mu ste r under th is  pro vis ion  of the  an ti trust  laws,  had it  appli ed  to 
them .

In  view’ of  the  trem end ous and gro wing  concent rat ion  of  economic 
pow’er in the  hands of an eve r-decl inin g numb er of  ra ilr oa ds  and rai l 
systems, and in the lig ht  of the  my ste ry as to the  real  owner ship of 
th is  oligar chy , the time has surely  come when Congress, in the even t 
the re is to be dereg ula tio n of  t he  ma gnitude  unde r discussion , shou ld 
serious ly conside r ta ki ng  po sitive steps to remove t he um bre lla  of  an ti ­
trus t prote ction  from  ra il merge r ac tivi ties .

Air. W atson. May w’e in te rrup t at  th is  po int fo r one comment.
Of course no one can deny th at  there  are  merge rs taking  place and  

are  in  process ri ght now, b ut  that  i sn 't r es tri cte d to the  ra ilr oa d ind us­
try . We ha ve had so mu ch Government  inte rfe ren ce w ith  business  and 
so m any  problems we find a l ot of merge rs in the to tal  indu str ia l com­
plex, don’t we?

Mr. Beardsley. No, o f course the me rge rs are no t restr ict ed  to the  
ra ilr oa d ind ustry . I  am sim ply  tryi ng  to po in t out , Mr. Wa tson, th at  
a lot  of  othe r merge rs which don’t beg in to  appro ach the ma gnitude  
of  some of the  ra il me rge rs have been p rohibi ted by vi rtu e of  th is  p ro ­
vision o f the law I  re ferre d to.

Mr. W atson. Is n’t it pr et ty  much a cus tom ary  pract ice  now with 
companies ge tting  b igg er and  b igg er as a r esu lt of me rge rs?  Isn' t th at  
a nor ma l proce ss tak ing place now?

Mr. Beardsley. Yes.
Mr. W atson. In  orde r to economize and make the  opera tion more 

efficient and provide  the public  wi th be tte r service and che ape r 
produc ts.

Mr. Beardsley. Well, th at  is one way  of  p ut ting  it and one way  o f 
looking at  it. I keep fo rget tin g my Fe de ral  Tr ad e Commission def ini­
tions of ho riz ontal  and ver tical and th ings  of th at  n atu re , bu t pa rt ic ­
ular ly  where you ge t to tryi ng  to merge wi th com panies in the same 
field very rel ati ve ly sma ll percen tages are  enough  to  defea t them. I 
hav e in mind,  fo r exam ple,  the  rec ent  at tempt  by I guess it  was 
Sch litz —I  can’t remember, and I do n’t mean to sla nd er  elUie*' 
bre wing—eit he r Sch litz  or  Pa bs t to  buy  a west  coas t bre wery,  which 
would hav e give n the  majo r brew’er  involve d a very ins ign ific ant
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addit ion al per cen tage of the  to ta l bre wing  business, and  yet  th at  was 
throw n out b y the cou rts because of som eth ing  like 1 or 2 perc entage  
poin ts.

Wh en you tak e th at  kind  of  situa tio n, and  ta lk ing about merge r 
of the Pennsy and New York Ce ntral on the  oth er han d, the  com­
par ison is a rel ati ve ly small th in g in the  brewery field and  very big  
th ing in the  r ai l field. T ha t is a ll I am tryi ng  to poi nt out.

RAILROAD RA TE MA KING  PH ILOS OP HY

By and la rge , as alr eady  no ted,  th ere  is li ttl e sign ific ant  r ate compe­
tit ion wi thi n the ra ilr oa d industry. Bu t when it comes to ra ilroa ds  as  
a class, in th ei r com pet ition wi th ou r indu str y,  thei r posi tion  is th at  
the y should hav e the widest ma nageria l discre tion  to reduce th ei r 
rates to  a bare bones min imu m in orde r to  div ert  our traffic.

Th ei r at tit ud e is clearly reve aled  in the  rece nt In go t Molds  case. 
W ith ou t go ing  into grea t det ail  rega rd ing th at  case, it was est ab­
lished th at  the wa ter-c arrie r ra te  ($5 pe r gross ton ) re tu rned  all hu t 
8 cents  of  the fu lly  d ist rib uted  cost  of p erfo rm ing the service involved, 
while  the  redu ced  rail  rat e of the  same figure was sign ific ant ly below 
($2.48) the  ra il full  cost.

In  view of  these circums tanc es, the  Comm ission  fou nd th at  the  
barge  service possessed the  “inh ere nt  ad va ntag e” of  lower cost, th at  
the  nat ion al tran sp or ta tio n policy required it to “recognize and  pr e­
serve” th is  inh ere nt adv antag e, and  th at  the  rai l rat e “u nla wfully 
im ping ed” upo n the  inhere nt cost advanta ge  of the  barge  service.  I 
sho uld  a dd  th at  the  barg e service  was s upplemented by mo tor  carriage 
fo r a very small  po rtion  (3i/2 mile s) of  th e throug h movement.

A dist ric t court  in  K entuc ky set as ide th e I CC’s orde r, an d th e m atter  
will soon be t aken  to  the Sup rem e C ourt in an at tempt  to secure review  
of the  di str ict  co ur t’s decis ion. But  in any  e ven t, the  case serves to il­
lu str ate the po int  I  wish to make, tha t is, th at  i f rail roads a re a llowed to  
base rat es on out-of-pocket  cost as a mat te r o f r ight , th ey are in a posi ­
tion , whenever the y choose, to divert any  t raffic the y select from  thei r 
wa ter  or  motor  ca rr ie r competi tors .

Th is is so because the rai lro ads, by vi rtu e of th ei r cap ita l struc tur e, 
thei r m ethod o f op era tion, t he ir  gre at financial power, and th ei r abil ity  
to t ra ns po rt  every  ki nd  of  traffic, can, on the basis o f out -of-pocket  cost, 
deprive  com pet ing  mo tor  or wa ter ca rri ers of im porta nt segm ents  of 
th ei r traffic, and , ul tim ate ly , dri ve  th em into  b ankru ptc y.

I f  such a div ers ion  were acco mpl ished by vi rtu e of inhere nt 
advanta ges possessed  by the  ra ilroads , th ei r com pet itor s would have  
no jus t cause to c omplain . Bu t, as in  th e In go t M olds  case, t ha t is of ten  
not the  situation.

I  do no t mea n to sugg est th at  th e Commission has,  or  sho uld have— 
as a mat te r of  po licy—rigid ly  limi ted  c ar rie r r ate ma king  discre tion to  
a re tu rn  based  on ful l cost. As a m at te r of  fac t, in num erou s cases, 
the  Commission has  allowed  ra ilr oa ds  to make rates which re tu rn  
lit tle , if  an yth ing,  more th an  th ei r out -of-pocke t costs. W ha t I am 
tryi ng  to say is th at  acceptance of  the  ra ilr oa d pos ition would place
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the Commission in a veritable straitj acket,  without any power, 
regardless of the  circumstances involved in a p artic ular  case, to hold 
a rail rate which returns at least out-of-pocket cost, to be unreasonably 
low.

Of course, I have been speaking only of the railroad position in 
intermodal competitive rate cases.

Where in the rare instance the competition is between railroads, 
they sing quite a different tune. In the recent Paper case, in which the 
B. & O. proposed lower rates to the ports it serves than the rates its 
rail competitors—for example, the New York Central—charged to 
the so-called northern tier  ports, including New York, the rail pro- 
testants  there took a significantly different position than  they do in 
intermodal rate cases.

There, they argued tha t it was not enough that the  rates proposed by 
the B. & O. be compensatory but, in addition, that  they also “must 
not precipitate changes in the rate structure, or traffic, detrimental to 
the public interest. Essentially, it is urged that the rates * * * are 
unreasonable * * * because they constitute an unfa ir and destructive 
competitive practice, would be disruptive  of the rate structure,  and 
would needlessly dissipate carrie r revenues”. 329 ICC at 298.

If  I  may just  add very briefly to what I said in my prepared state­
ment, we are having a tough enough time as i t is under regulation. 
You remove this upward  of 65 percent of ra il tonnage from any rate 
regulation at all by the Commission and Lord knows where we will be.

Again, insofar as general business is concerned, our anti trus t laws— 
for example, section 2 of the Clayton Act, 15 U.S.C. 13—prohibit 
discrimination in pricing  where the effect “may be substantia lly to 
lessen competition or tend to create a monopoly in any line of com­
merce.”

This protection against predato ry pricing, however, applies only 
with respect to commodities, and not to a service such as tra nsporta ­
tion.

Certainly, any proposal to remove as much as 65 percent of rail 
tonnage from ICC regulation should be unthinkable . Even more un­
thinkable  would be to remove ICC regulation without at least a t the 
same time subjecting the railroads to application  of the same ant i­
trust provisions which apply to business generally.

To sum up  this phase of my discussion, it is clear tha t the rai l­
roads seek to utilize every avenue, including tha t of cutth roat rate 
competition, to divert as much desirable traffic as they can from their  
motor and water competitors.

We suggest tha t the last thing Congress should do—if it really 
wants to preserve a healthy transportation  system in the public in­
terest—would be to approve any proposal to tie the hands of the very 
agency th at for almost a century it has entrusted with the delicate 
and complex task of regulation  of transporta tion.

But if, nevertheless, what seems to us this extremely unsound ap­
proach is taken, then the railroads must be subjected to the same 
^antitrust laws which prohibit predatory pr icing of goods in commerce.

85 -4 65—67------13
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(The appendixes referred to follow :)

1.
2.
3.
4.
5.
6.

7.
8. 
9.

10.
11.
12.
13.

The  F ollowing Appen dixes Are Submitted  by th e American Trucking 
Associations, I nc.

Appendix  1 .— Class I  line-haul railroads and rail families 
IN DIV ID UA L RAILROADS

Atchison, Topeka & San ta Fe 
Bangor & Aroostook 
Boston & Maine Corp.
Chicago Great W estern  
Chicago & Illinois Midland 
Chicago, Milwaukee, St. Paul & 

Pacific
Chicago & Nor th Western 
Chicago, Rock Island & Pacific 
Delaware  & Hudson 
Denver & Rio Grande Western 
Erie -Lackawanna
Florida  East Coast 
Great Nor thern

14. Gulf, Mobile & Ohio
15. Illinois Cent ral
16. Lake Super ior & Ishpeming
17. Long Isla nd
18. Maine Central
19. Missour i-Kansas-Texas
20. Monon
21. New York, New Haven  & Hartford
22. Norfolk Southern
23. Nor thern Pacific
24. Piedmont & Northern
25. St. Louis-San Francisco
26. Union Pacific
27. Western Pacific

RA IL FA MIL IE S

28.

29.

30.

31.

32.

33.

34.

35.

36.

Canadian Pacific (No U.S. op era tion)—
Controls : Canadian Pacific Lines  in Maine.

Soo Line.
Cana dian Nat ional (No U.S. operation) —

Controls : Cent ral Vermont.
Grand Trunk  Western.
Duluth, Winnipeg & Pacific. 

Chesapeake & Ohio—
Controls : Balt imore & Ohio.

Western Maryland.
Reading.
Central of New Jersey.

Chicago, Burlington and Quincy—
Controls : Colorado & Southern.

Ft. Worth  & Denver.
Kansas City Southern Indu str ies—

Controls : Kansas City  Southern.
Louisiana & Arkansas .

Missouri  Pacific—
Controls : Texas & Pacific.

Chicago & Eas tern Illinois .
New York Cen tral—

Controls : Pitt sbu rgh  & Lake  Erie .
Norfolk & Wes tern—

Controls : Akron, Canton & Youngstown. 
Pennsylvania—

Controls : Pennsylvania-R eading Seashore Lines.
Detroit, Toledo & Ironton.
Lehigh Valley.
Ann Arbor.

Seaboard Coast Line—
Controls : Seaboard Air  Line.

Atlant ic Coast Line.
Clinchfield.
Georgia.
Louisv ille & Nashville .

37.
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bail families—continued
38. Southern  Pacific—

Controls : Northwestern  Pacific.
St. Louis  Southwestern.
Pacific Electric.

39. Southern—
Controls : Alabama Great  Southern.

Cen tral  of Georgia.
Cincinnati, New Orleans & Texas Pacific.
Georgia S outhern & Flor ida.
New Orleans & Northeastern.

40. United S tates Steel Corp.—
Controls : Bessemer & Lake  Erie.

Elgin, J oliet & Eastern .
Dulu th, Missabe & Iro n Range.

RAILROADS JO IN TL Y CONTROLLED

1. Detroi t & Toledo Shoreline—
Controlled by : Norfolk & Western and Grand Trunk  Western.

2. Illinois T erminal—
Controlled by : Balt imore & Ohio, Chicago & Eastern Illinois, Chicago, 

Burl ington & Quincy, Chicago & North Western, Chicago, Rock Island 
& Pacific, Gulf, Mobile & Ohio, Mississippi Valley Corp., New York 
Central, Norfolk & Western and St. Louis-San Francisco.

3. Richmond, F redericksburg & Potomac—
Control led b y : Seaboard Coast  Line, Balt imore & Ohio, Chesapeake & 

Ohio, and Pennsylvania  (Stat e of Virg inia also owns substan tial  
in terest).

4. Spokane, Port land & Seattle—
Controlled by : Great  Northern  and Northern Pacific.

5. Toledo, Peoria & Western—
Controlled b y : Atchison, Topeka & Sa nta  Fe, and Pennsylvan ia.

Sou rce : ICC Tra nsport  Sta tist ics  in the  United States, 1965, and  appropriat e ICC decisions since.

APPENDIX 2 — MAJOR RAIL MERGER PROPOSALS PENDING BEFORE ICC

System Roads tha t w ill  come under  common con trol Present status

1. Penn-Central system............................

2. Great Northern  Pacific & Burl ington 
Lines.

3. Chesapeake & Ohio, Balt imore & 
Ohio, Norfolk & Western.

4. Chicago, Milwaukee & Northwestern
Transporta tion Co.

5. Union Pacific-Rock Island....................

Ann Arbor , Detroit, Toledo & Ironton,  Lehigh Valley, 
New York Central,  New York, New Haven & Hart­
ford, Pennsylvania Pennsylvania-Reading Seashore 
Lines, Pittsburgh & Lake Erie.

Chicago, Bur lington & Quincy, Colorado & Southern, 
Fort Worth & Denver, Great Northern , Northern 
Pacific, Spokane, Portland & Seattle.

Akron, Canton & Youngstown, Balt imore  & Ohio, 
Boston & Maine Corp., Chesapeake & Ohio, Dela­
ware & Hudson, Erie-Lackawanna, Norfolk & 
Western, Reading, Central of New Jersey, Western 
Maryland.

Chicago Great Western, Chicago, Milwaukee, St. Paul 
& Pacific, Chicago & North Western.

Chicago, Rock Island & Pacific, Union Pacific ................

Granted Apr.r 6,’  
1966; reopened, 
awaiting decision.

Orig ina lly denied; 
reopened Jan. 4, 
1967; pending 
final repor t.

Hearings in progress.

Do.

Do.

Source: ICC Section of Finance.
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APPENDIX 3.—TOTAL OPERATING REVENUE AND NET INVESTMENT OF THE 10 LARGEST CLASS I LINE-HAUL 
RAILROADS AND THE 10 LARGEST CLASS I GENERAL FREIGHT MOTOR CARRIERS, 1964 

[Dollar  amounts in thousands!

Name of company Net Gross operating
investment! revenue

Pennsylvania RR. Co.................................................................................... ................. . .........  $1,144,692 $873,240
Southern Pacific Co_____ ________________ _________________________ . ____ ___  1,788,262 728,578
New York Central RR. Co______ _______   1,274,606 641,520
Atchison, Topeka & Santa Fe Ry. Co.........................................................................   1,441,866 637,772
Union Pacific RR. Co. __________     1,319,539 529,079
Baltimore & Ohio RR. Co___ ____________________   689,313 381,889
Chesapeake & Ohio RR. Co........................     845,553 372,894
Norfolk & Western Ry. Co________   1,250,933 339,090
Missouri Pacific RR. Co__________________   775,420 306,999
Southern Ry. Co...................            686,775 291,913

Total , 10 largest  ra ilro ad s. ....................................................... ..................................... 11,216,959 5,102,974
Total class I line-haul ra ilro ad s.  ............................................................................................. 22,917,836  9,856,527

Percent, 10 largest  of to ta l____ _____ ______________ ______ ________ ____ _ 48.9 51.8

Consolidated Freightways Corp.................................................................................................. $33,542 $124,922
Roadway Express, Inc .......................................................................  23,893 109,660
Associated Transport, In c .......................................................................................................... 21,116 79,120
Pacific Intermountain  Express...................................................................................................  17,045 69,579
Interstate  Motor Fre ight  Sy ste m. ..... .......................................... ............................................ 14,373 63,745
McLean Truck ing Co ..................................................................................................................  13,512 59,370
Spector Fre ight  System, Inc ....................................................................................................... 1,459 56,524
Transamerican Fre ight  Lines, In c ......................, .................................................................... 1,952 50,691
Denver Chicago T rucking Co., Inc........................................................    12,701 48,481
Pacific Motor Trucking Co..........................................................................................................  19,695 46,406

Total, 10 largest  intercity general f reigh t motor car riers............................................ 159,288 708,498
Total class I inte rcit y general f reight motor car riers..................................................  948,974 4,341,774

Percent, 10 largest of to ta l.............................................................................................  16.8  16.3

1 Tangible operating property less depreciation and amor tization.

Source: Transport Statis tics in the United States, 1964, Interstate Commerce Commission, Motor Carrier Annual Reports 
for 1964 on f ile at the Interstate  Commerce Commission.

APPENDIX 4.-C OMPARISON OF OPERATING REVENUES AND NET INVESTMENT, CLASS I LINE-HAUL 
RAILROADS AND CLASS I INTERCITY MOTOR CARRIERS, 1964

Class I line-haul railroads Class I intercity tru cking 
companies

Number of co m pa ni es .. ............................................................ 1 101 1,025

Net investm ent in operating proper ty......................................
Gross operat ing revenues............................................................
Average net inves tment  per company........................................
Average gross operating revenue................................................

$22,917 ,836 ,000  
9,856,527 ,000 

226,910,000 
97,589,000

$1,275,198,000
6,199,465,000  

1,244,000 
6,048,000

> 1964 is the last year for  which comparable ICC statistics are avai lable.  The number of class I line -haul railroads is 
curre ntly 76, 25 roads having been eliminated  by reclassificat ion and merger.

Source: Transport Statis tics in the United States, 1964, Inte rsta te Commerce Commission.

Mr. Beardsley. Thank you, Mr. Chairman and members of the 
committee.

Mr. F riedel. Thank you, Mr. Beardsley. What are the major objec­
tions to  the bill as proposed and in the discussion we have had about 
the amendment to include the railroads and truckers?

What I am try ing to bring out is t hat  you agreed to  H.R. 9903 and 
now you are opposed to any l ifting of the regulations of the railroads. 
I want to  know what is the difference between this  bill and what was
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Mr. Beardsley. The  s ign ific ant  d ifference  it seems to me is the fact  

th at in H.R. 9903 the exe mption  th at was being conside red was the  
so-cal led a gr icul tu ra l exemption. A s f ar as th e reg ulate d m oto r ca rri er  
indu str y is concerned i t w ould  l ike to see the  exemption , as  has a lready 
been sta ted , repeale d, bu t fo r prac tic al reasons it  was no t nearly as 
intere sted in those provis ions sim ply  because the y ha d been exempt  
fo r so m any ye ars  the y were rea lly  by and  la rge outs ide  of th e scope of 
the opera tions of the reg ula ted  car rie rs.

The bulk commodities , no  mat ter how they may  be e xem pted in the  
wa ter  field, are  by no m eans  exemp ted in the t ru ck  field and th at  i s the 
difference in the app roa ch, and  Mr. Su ther land  who will  follow me, 
will  deal  specif ically  I th ink wi th th at  aspect of  the case inso far as 
mo tor  ca rri ers of  bulk commodities  are  concerned.

Mr. F riedel. A ny ques tions, Mr. Pic kle?
Mr. P ickle. Th an k you,  M r. Ch air ma n. I tak e it  t hat  the test imony 

of you, Mr. Beard sley, and  Mr. Pinkney, is t hat  you wou ld as a basic 
pr inc iple oppose dereg ula tion, th at  you th ink th at  pe rhap s all of 
them ou gh t to  be reg ula ted  and le ft  to the con trol of pr im ar ily  the  
In te rs ta te  Commerce Commission, th at  th is wou ld be a healthy  
appro ach .

Generally  speaking,  if  t hat  is so, then am I  to  assume th at  you are 
opposed to  th is  bil l, to the exempt ion being  asked?

Mr. P in kn ey . Mr. Pic kle , as I  sta ted  in the ear ly par t of  m y sta te ­
ment, I th ink in the ory  ce rta inly  we mu st answer  yes to  your ques­
tion . We have been opposed to the  ex tens ion o f exemptions. We w ould  
like to see al l of them eit he r repealed— not all of  them , bu t almo st all 
of  them —ei the r repealed or rolled back.

I  say  “a lmost ” because some of  them, like the  exemptio n on taxicabs , 
pro bably  wo uld rem ain  necessary. W e d id not , however, come in to  th is  
case because , as Mr. Bea rds ley  pointed out , the prac tic ali tie s of the 
sit ua tio n were  such th at  we are  no t in com pet ition wi th the  wa ter 
ca rri ers on thei r movement of bulk comm odities.

We  c ould not come in and dem onstrate  th at  t he re was any  dam age  
to the tru ck ing indu str y of any  subs tan tia l na tu re  and  the refore  we 
did  no t ap pe ar  on th is  m at te r on the  Senate side.

We  fu rthe r feel, as does the In te rs ta te  Commerce  Commiss ion,  or 
at least I per son ally feel, th at if  your  concern is wi th inequalit ies  
wi thin the  wa ter  ca rr ie r indu str y,  in tra mod al  inequa lities, th is bil l 
makes sense because it  wou ld equalize  the com pet itive sit ua tio n as I  
see i t wi thin the  wa ter  ca rri er  indu str y,  bu t if  your  majo r concern is 
ine quali ty as among  the  carriers , the n of  course you should  go in the  
othe r direction and  remove th e exe mpt ion.

Mr.  P ickle. Then to res tat e it,  you wou ld be fo r reg ula tio n as a 
gen era l pri nc iple, bu t in th is pa rti cu la r inst anc e wi th refe rence to the  
barge  traffic you could live wi th it if  th is measure were  passed, bu t 
th at  you would no t wa nt  com parable equality  to rai l tra ns po rtat io n.

Mr. P in kn ey . That  is correct.
Mr. P ickle. You would not  wan t them  to have de reg ula tion?
Mr. P in kn ey . T ha t becomes an en tirely  dif fer ent situa tion.
Mr. P ickle. Well, I th ink th at  is a very  fa ir  posi tion .
Mr. F riedel. Wi ll the  gentleman yield ?
Mr.  P ickle. Yes. I vield.
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Mr. F riedel. Mr. Pin kney , you tak e the sta nd  th at you wo uld n’t 
oppose H .R. 7610 if  it ju st  re fers t o the  barg elines  because  you feel t hat  
it would no t be un fa ir  com pet ition to  the  tru ck ers; is th at  correct?

Mr. P in kn ey . Th at  is correct.
Mr.  F riedel. I n  o ther  words,  on the  oth er hand , by li ft in g th is  ex­

emptio n fro m the barge lines wou ld th is be un fa ir  com pet ition to the  
rai lro ads?

Mr. P in kn ey . Y ou mea n if  you removed the  exempt ion the  b arge ­
lines pres ently  have?  T ha t wou ld be the  way to  el iminate any in jus tice 
the re m ay be in  the  pre sen t situa tio n.

Mr. F riedel. Yes; bu t wou ld th is create  com pet ition fo r the ra il ­
roads by  lett  ing  them  move mixed  cargo es unre gulated.

Mr. P in kn ey . I  can’t answer  t ha t. I  hav e listened to the  test imo ny 
here  and as I  see the  pictu re  it  c ert ain ly migh t increase  it somewhat , 
bu t we a re dea ling wi th a sit ua tio n th at  h as been prevail ing fo r many 
yea rs and I doubt that  th ere  w ould be much c hange in the  co mpetit ive 
pictu re  i f you pass this  bil l because the  w ate r ca rriers  have  been  d oing 
th is or prac tic all y doing th is  alr eady  down throug h the years.

Mr . F riedel. B ased on the ch ar t here the y can ca rry  up  to 40,000 
ton s I  th ink in  one tow.

Mr. P in kn ey . An d the y have been doing it,  and the y are  mixin g 
these com modities  you see.

Mr. F riedel. And  they  have been v iolat ing th e law ?
Mr.  P in kn ey . T hey hav e been doing  it—yes, unde r the pro tec tion 

of appeals  in  th e court s. I  c an see th at , b ut  I  d on’t know the  a nswer to 
th at  ques tion,  sir.  I  th ink only the  rai lro ad s and  wa ter  ca rri ers can 
answer  th at  one.

Mr.  F riedel. You say  they have been d oin g t ha t to date, 40,000 tons?
Mr. P in kn ey . I t  is my un de rst an ding  th at  the  pra ctice  th at  has  

prevailed  down th roug h the y ear s will  not be changed if  you pass  this  
bill.

Mr.  F riedel. I und ersta nd  that . Mr. Pick le.
Mr.  P ickle. A s a prac tic al mat ter , tho ugh, I  t hi nk  it is under stood 

how th is  pro bably  has deve loped fro m the tim e the y passed th is  act. 
In  1939 an d 1940 there  r ea lly  w asn ’t much need except fo r three com­
mod ities . Th ey  h ave  add ed one or  tw o more  commoditie s, and  I  th ink 
the ind us try  as a whole has  pr et ty  much accepted i t an d I  don’t find any 
gr ea t fa ul t towa rd  t he  b arg e people th at  they are  coming in  now and  
tryi ng  t o do som eth ing  about wh at has been said  to  be illeg al.

I  notice t hat t he  rai l people tes tified in t he  Sena te t hat  they th ou gh t 
it  was an ille gal  m at te r an d they  are  ask ing  Congres s to ju st  make 
legal som eth ing  which is ille gal, bu t there  was a dif ferent  tune  when 
they  were inc luded in it  themselves .

It  wa sn’t so ille gal if  t he y could be brou gh t into it. As a pra ctica l 
m at te r th is  was deve loped  and the y have exh aus ted  all th ei r legal 
remedies and we are  faced wi th the sit ua tio n of  f ind ing  out now what 
is a fa ir  solu tion .

The question I  wa nt to ask  you then  is it seems to me th at , tho ugh 
th is  h as  been going  on fo r y ear s, there has  been no hue and  cry  abou t 
it  as such and it  p rob ably need s to  be br ou gh t to  a  head. As  a p rac tic al 
mat ter, thou gh , we have no bil l before  u s to  pro vide equ ality.

How can we in the  com mit tee take  act ion  now when  the IC C has 
not reco mmended any leg islation  to  us? I  think  p erh aps we ma y reach
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a point when we will need regula tion on the entire commodities, but 
until we can see the  bill before us I  personally think tha t the barge 
people may need addi tional time, not fo r the ir operation, but for us to 
come up with a measure th at would be reasonable.

If  such a stay order were considered would the trucking industry  
think  that  would be reasonable ?

Mr. P inkney. We would certainly not object. That  is I  think as f ar 
as I  can go in answering the question, Mr. Pickle.

Mr. P ickle. One other question. All through these discussions it 
seems to me like the questioning has been between the rails and the 
barges, and only to a very relatively minor degree the trucking in­
dustry. The exemption tha t was g ranted originally  was to the bulk 
hauling  of water carriers  and to the carriers  by truck of agricu ltural 
commodities.

What would this  do to the agricultura l hauler, the trucker, if this 
exemption were granted ? I am not ta lking so much the common car­
rier, for instance, because regula tion is modest.

Mr. P inkney. I can’t see that  it would have any effect. There might 
be some minor effects, but I think we are talking about two different 
areas here and I doubt it.

Mr. P ickle. You would get into a problem if you entered into full 
regulation of the barges and agricultural haulers.

Mr. P inkney. That  is the position we would advocate, as does the 
Commission, tha t there should be regulation across the board in both of 
these areas.

Mr. P ickle. For agricultural commodities also.
Mr. Pinkney. Yes, sir.
Mr. Pickle. By truck.
Mr. P inkney. Yes, sir.
Mr. P ickle. I think  that  poses a very interesting  question for the 

future, whether tha t would not operate as an inconvenience to the 
small hauler, but that  is for another time.

The main thing  is I  would not want to see legislation passed tha t 
would put him out of business, so to speak.

Mr. P inkney. I would say this on the agricu ltural  exemption. I 
don’t th ink tha t there should be total abandonment of tha t exemption 
because there should be some provision for moving the crops out 
of the field, but the trouble is nobody has said how far out of the 
field they can be moved and afte r how much processing, and tha t of 
course is causing a tremendous amount of trouble.

It  has really been a cancer in the regulated transporta tion system, 
but subject to minor qualifications like I have just mentioned, we 
strongly favor the repeal of these exemptions.

Mr. Pickle. I thank you, Mr. Chairman.
Mr. Friedel. Mr. Watson.
Mr. AVatson. Thank you, Mr. Chairman. I want to say again that  I 

think you have been very helpful here, Mr. Pinkney. I believe I  stated 
to you privately, and I make the statement publicly because I  would 
not want to be making any statement p rivate ly that I would not want 
to sta te openly to any and everyone, th at you are in a rather difficult 
position and you are the one caught in the vise here, in the squeeze.

I don’t want to overly simplify the situation, but reducing it to its 
lowest common denominator, basically you could not oppose this bill
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as i t is, or did  not oppose i t because  wa ter  carrie rs  w ith  thi s e xemption  
rea lly  con sti tute no competit ion  to th e m oto r carr ier s.

Mr.  P in kn ey . Tha t is cor rect.
Mr.  W atson. A nd  now wi th the pro spe ct of  e xte nding  t hi s exemp­

tio n to the  rai lro ads, you wou ld rea lly  be in a bin d because the ra il ­
roa ds na tu ra lly  are  your  prime  com pet itor s?

Mr. P in kn ey . Tha t is co rrec t.
Mr.  W atson. Bu t one  step fu rth er . As  a reg ula ted  ce rtif ica ted m otor 

ca rri er , y our real  problem  is  w ith  th e nonregula ted  ex empt mo tor  c ar ­
rie rs,  isn ’t it , more than  perha ps  even w ith  the  ra ilroa ds  ?

Mr. P in kn ey . No ; because  we have long since lea rne d to live  with 
th at  nonre gul ated mo tor  c ar rie r, and ou r reg ula ted  ca rri ers have just 
gone  out  of the business of at tempt ing to  compete wi th them. The y 
can ’t compete wi th them because  these peop le come in and out as a 
resu lt of  uneconomical ly low rates .

Our  major  com pet ition, of  course , is on the  ma nu fac tured -ty pe  
fre ight , includ ing  the  bulk .

Now, I am speak ing  o f ceme nt; I am spe aking of pet roleum  pr od ­
uc ts;  I  am speak ing  of chemic als ; I am spe aking of all those th ings  
th at  move in bulk . I am also, of course, speak ing  of all  the  nonbulk 
manufac tur ed-ty pe  traffic, and th at  is ove r in an are a all by itself  as 
com pared to th e sand- and  grav el- typ e b ulk  traffic, an d it is in t ha t area 
th at  we arc vi ta lly  concerned and pray  t ha t the re will not be dereg ula ­
tion which will take us back to where we were m any years  ago in  a cu t­
th ro at  c ompet itive situ ation .

As the gen tlem an who will  follow me on the  sta nd  here th is mo rn­
ing will  tel l you, we have  m ade  g reat  str ide s forw ard in the area, fo r 
example, of coord ina tion between the  mo tor  carr ier s and the ra il ca r­
rie rs,  the  reg ula ted  carrie rs.

Th is will all go down the dr ain if  you dereg ula te th is fo r reasons 
which  he wil l sta te.

Mr.  W atson. W ha t is the  per cen tag e of  tonnag e c arr ied  by th e reg u­
lat ed  and nonre gulated  m oto r ca rri ers ? I am sure  it wou ld be difficult 
and th at  wo uld pro bab ly be ju st  an  estim ate , because you hav e figures 
on the reg ula ted  and on th e no nreg ulated ; you probably w’ould jus t 
hav e to  pu ll i t o ut o f th e a ir,  but  do you have any  id eas in  th at  re ga rd  ?

Mr. P inkn ey . Our  r esearch de pa rtm en t advises me th at  there  is no 
way  o f t el li ng ; and let me gi ve you a m ino r examp le of why not.

A t the pre sen t tim e there  has been a court decision whi ch has  pe r­
mitted  t he  fa rm er  co-op tru cks to go into the  business o f ha uli ng  gen­
eral  commodities  wh ere inc identa l and necessary  to  th ei r pr im ary pu r­
pose of  runn ing a fa rm er  co-op. We  now find them hauli ng  m uni tion s 
fo r the  D epar tm en t o f Defense, b ut  we can  ge t no f igure s on how much, 
or  where. We find there  is no sta tis tic al  da ta  to ind ica te the amount 
of  nonregula ted  traffic tha t moves  in thi s co untry.

Th e In te rs ta te  C ommerce Commiss ion has  no  way o f ge tti ng  i t and 
doesn’t h ave  i t, and  so we have a total  void  in the  are a of dereg ula ted  
traffic as far  as motor  car ria ge  is concerned.

Someone may hav e the  figures on the wa ter  car riage.  I don’t know. 
But  we ju st  can ’t say.

Mr. W atson. Tha nk  you.
Mr. F riedel. I wa nt  to th an k you ve ry much.
Mr. P in kn ey . Th an k you.
Mr.  B eardsley. Th an k you, M r. C hairm an.
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Mr. Friedel. Our next witness is Mr. C. Austin Sutherland, man­
aging director of National Tank Truck Carriers, Inc.

STATEMENT OF C. AUSTIN SUTHERLAND, MANAGING DIRECTOR,
NATIONAL TANK TRUCK CARRIERS, INC.; ACCOMPANIED BY
CLIFFORD HARVISON, ASSISTANT MANAGING DIRECTOR

Mr. Sutherland. Mr. Chairman, before I begin may I introduce 
my assistant, Mr. Clifford J. Harvison, same address. I,  too, am in ter­
ested in the world series and will t ry to make it short.

My name is C. Austin Sutherland. I am managing director of Na­
tional Tank Truck Carriers, Inc., 161G P Street NW , Washington, 
D.C., a conference of the American trucking associations. I have held 
that  position since the association's founding in 1945.

Overall, I have been associated with the for-hire tank truck  industry 
for over 30 years. During  World War I I,  I  was Assistant Director of 
the Tank Truck Division of the Office of Defense Transportation .

I am admitted to practice before the Interstate  Commerce Commis­
sion and have appeared in many cases before th at body, both as coun­
sel and as a witness.

National Tank Truck Carriers is a voluntary trade association, the 
members of which are engaged exclusively in the for-hire tank truck 
transportation  of liquid and dry commodities in bulk.

Our membership is composed of carriers in all o f the 48 continental 
United States. We also have member carriers in several foreign coun­
tries, including Canada, Mexico, Australia, Great Britain, Switzer­
land, and South Africa.

As an industry, for-hire tank truck carrie rs are responsible fo r the 
movement of approximately 33 percent of the tonnage hauled by all 
class I and class I I motor common carriers. I am saying tonnage, not 
ton-miles.

Additionally, of the total tonnage hauled by the motor common car- 
riel's of  “General Fre ight” and the tank truck carriers—we account 
for 45 percent of that tonnage which consists of commodities in bulk. 
All of our tonnage consists of commodities in bulk. The general freight 
tonnage I refe r to here is all of our tonnage.

Mr. Chairman, our position on H.R. 7010 and its companion bills is 
clear. While we have no objection to tlhe water carriers  solving the 
judicial problems caused by the so-called “mixing rule” by way of 
remedial legislation, we must object, most s tringent ly, to any legisla­
tive action which would extend to the railroads  or to the trucking 
industry  any form of deregulation of bulk commodities.

Should these bills be used as a vehilcle for deregulation we would 
oppose them with all the power at our command.

The for-hire tank truck industry  is not in competition with the 
water carriers. We are, however, in constant and vigorous competition 
with the railroads  (and, of course private carriage.)

In preparing my testimony for this committee session, I have re­
viewed the transcript of prior  hearings on these proposals.

In reading some of the statements of  the committee members, I have 
been disturbed to find tha t many are  concerned with the preservation 
of so-called equality in bulk transpor tation , and feel tha t th is equality  
can best be fostered by extending bulk commodity deregulation to the 
truck ing industry and the railroads.
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hi le I  t ha nk  the  comm ittee  fo r its  concern, please be assu red th at  any  such  extension would sound the  death -kn ell  of the fo r-h ire  tan k tru ck  ind ustry .
Bas ica lly,  equ ali ty in tra ns po rtat io n is a real ity  today.  I t has  been created by the  wisdom o f C ongress  in passing var iou s r egulato ry  meas­ures and  prom ulg ate d by its  r egulato ry  agencies—f or  in stan ce the In ­ters ta te  Comm erce Commission.
Comp etit ion  in  tra ns po rta tio n—pa rti cu la rly  in bu lk commodity tra ns po rta tio n— is also a rea lit y t oda y. Com pet itive fa cto rs in our busi­ness are  cost and service.  A ll tran sp or ta tio n modes  use these  fac tor s to  gain a com pet itive edge. The tank  tru ck  indu str y has some cost and  service advanta ges over  the  ra ilroa ds , and conversely, so do the  ra il ­roa ds have  some advanta ges ove r us.
The ba rr ie r between use a nd  misuse o f these cost and  service fac tors is reg ula tion. I t  is, in sho rt, the “refe ree ” in an inte nse ly com pet itive ba ttle . Th e Congress recognized th is  s itu ati on  when t hey  i nclude d the  pha se “in heren t advanta ge” in the  na tio na l tran sp or ta tio n policy .Eq ua lit y in tra ns po rta tio n is no t sim ply  g rant in g advanta ges to all modes. Th is would be sel f-defe ating .
Eq ua lit y in tra ns po rta tio n is, ra ther , the  prop er reg ula tio n of  all modes so t hat the  advantages  br ou gh t abo ut by cost and service may  bene fit the sh ipping  publ ic.
Mr.  Ch airma n, tra ns po rta tio n leg islation  passed by the Congress  has created a deli cate  balance between all modes  based on solid  com­pet itio n. As  I  have att em pte d to po int  out, tra ns po rta tio n reg ula tio n is the  key to thi s balance.
The for-h ire  tank  tru ck  indu str y has  made heavy capi ta l inv est ­ments  on the prem ise th at  reg ulato ry  sa fegu ards  wou ld neve r be removed.
Th e r ail roa ds , however, have  lo ng cri ed fo r the  de reg ula tion o f bulk  comm oditie s. The reasons fo r th is  a re simple. F ir st  of all,  they realize  th at , af te r the  cha otic  ra te  wa r br ou gh t abo ut by any  dereg ula tion, the y alone  wou ld emerge the  vic tors—bloodied, bu t vic tors ju st  the  same.
Secondly , and  in a more prac tic al  sense, the ra ilr oa ds  rea lly  have  no th ing to lose.
The for-h ire  ta nk  tru ck  ca rri er , as I said, has inves ted millions in sop his ticated vehicles, hig hly  special ized  ter mina l fac ilit ies , clean­ing racks, pum ps, compressors , et cete ra. By  contr ast , the ra ilroa ds  hav e a neg ligible investment in bu lk  ha nd lin g equipment.
I t  may come as a surpr ise  to many mem bers  of  th is committee to lea rn  th at  vi rtu al ly  every ra ilr oa d ta nk  ca r in  the Uni ted State s is ei ther  pr ivately  owned bv the  sh ippe r or  leased to the  shipp ers  by tank  car ma nufac tur ers . I  might  add th a t a gr ea t per cen tage of  the  othe r b ulk  ty pes o f e quipm ent  such as h op pe r cars, socalled flexiflow— a great  per cen tage o f those cars  is no t owned by th e ra ilr oa d,  bu t lea sed fro m lea sing companies  or  pr ivately owned.
Mr. W atson. Mr. Su ther land , wou ld you  yie ld fo r a question at th at point  ?
Mr.  Sutherland. Yes, sir.
Mr.  W atson. D o you not have much equ ipm ent  th at  is leased yours elf?
Mr . Sutherland . Yes, indeed.
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Mr. Watson. Yes, s ir ; so i t certainly would apply both ways.
Mr. Sutherland. Not in the same degree. We lease a lot of equip­

ment, from each other.
Mr. Watson. Yes, sir;  but you have what percentage of leased

equipment? . .
Mr. Sutherland. Well, you have to divide tha t question between 

power units and trail er units.
Mr. Watson. That is a significant percentage of leased equipment ?
Mr. Sutherland. On the pow'er un it side, not  on the trail er side, 

and the t railer is the  one th at quite often is the most expensive unit,  
up as high as $75,000 apiece.

Mr. Watson. Yes, sir.
Mr. Sutherland. I want to make it clear tha t these are not leased 

from the vehicle manufacturer. They are leased from either other 
carriers  or owner-operators. The driver  owns it.

Mr. Watson. Yes, of course, the motor carrie r indus try is now going 
more and more into leasing of tractors. Companies prefe r to  lease the 
tracto rs private ly and just  own the trailers, and so fo rth. Isn 't tha t 
pret ty much the trend ?

Mr. Sutherland. There is a t rend  in tha t direction, bu t you must  
bear in mind tha t when we talk  about leased equipment quite often 
the motor carrier owns the leasing company.

Mr. Watson. I  am sure that you have a number of individuals who 
own the tractors.

Mr. Sutherland. You are correct.
Mr. Watson. At least a number of them, and in fact it appears tha t 

the companies are more interested in developing tha t part icula r ar­
rangement than ever before. Is that a fai r statement ?

Mr. Sutherland. No, that  is not quite true. I may point out that the  
price of a t ractor as used in the t ank truck industry, due to the fact 
tha t we are in a position to take advantage of the maximum weight 
law; namely, 73,280, and tha t we haul full loads all the time, is get­
ting  so high, $15,000 to $25,000 that  the owner-operator is beginning 
to find it  is more to his advantage to work for a salary  or  wages than 
it is to make tha t investment.

Mr. Watson. I apologize for inter rupt ing, but I wanted to make 
this point.

Mr. Sutherland. No apology is necessary. I am glad you brought 
the point  out.

Indeed, in a repor t to the ICC the report of the ICC Inves tiga­
tion and Suspension Docket No. 8135, which was a case involving 
car mileage allowance, an examiner noted tha t as of 1965 the total 
private ly owned tank car fleet numbered about 175,000 vessels. He also 
pointed out tha t the railroads owned only about 6,000 tank cars which 
are employed mainly in the transportation  of liquid commodities 
needed in the performance of the ir own operations as carriers.

Mr. Watson, I  want to go back to tha t question of leasing as long 
as we are on that point. In  the tank truck industry , the matte r of leas­
ing is considerably different tha n in the leasing of cars in the ra ilroad 
industry,  in that  this equipment is leased generally and in most cases 
on percentage of revenue.

The shipper loads his own tank car and the consignee unloads it. 
It  is as simple as that. All the railroads supply is a power source and
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a set of rai ls. Th e ra ilroa ds  would have much to gain, however, by 
deregu lati on. A fter  a de bi lit at ing ra te  war, the  rai lro ads would have 
no com pet ition fo r thi s bulk business, and, as we saw in the  ear ly 
1900’s bulk commodities  wou ld be moved  at  wha tever ra te  the  ra il ­
roads so choose.

I might  also insert here  th at  it  was the  abuse  in the  e arl y 1900’s of  
the  tran sp or ta tio n of  pet rol eum  pro ducts  as the  pet roleum  ind us try  
beg an to grow th at  brou gh t about a gr ea t deal of the an ti trus t laws 
and the  str en gthe ning  o f the  In te rs ta te  Comm erce Ac t governing  the 
tra ns po rta tio n of  those commoditie s.

Gen tlem en, th is is n ot the  fi rst  time  tha t I have opposed a de reg ula ­
tio n measure before  Congress. In  May 1963, I testi fied befo re thi s 
commit tee in opposition to th at  po rtion  of II.R.  4700, which was the  
gr an df at he r of  II .R . 9903, wh ich  wou ld have deprived the In te r­
sta te Commerce  Comm ission  of  the righ t to establ ish  minim um rat es 
on co mmodities tr an sp or ted i n bulk.

At th at  time , I  fe lt it  necessary  to include  in the  record  num erous 
cases which demo nst rated att em pts by  th e r ail roads to  erase t an k t ruck  
com pet itio n in seve ral selected geograp hic  areas by the  simple tac tic  
of  cu tting  th ei r rat es  below th ei r own ful l cost, a tac tic , which, by 
the way,  has been rep ud iat ed  by the  I nt er st at e Commerce Commission 
tim e and time again . I do no t feel th at  it is necessary to recount those  
cases here.

In  the  10 yea rs pr io r to th at  t est imony, Na tional Ta nk  Tr uc k Car ­
rie rs had been invo lved , as a pa rty of  record , in many of these cases. 
I t  has  cost our indu str y tho usa nds of do lla rs bu t it appears  as if  the  
money  was well spen t.

Suffice to say, the Congres s did  no t choose to dereg ula te bu lk com­
modities, and the  IC C has  decided these cases in fav or  of the  low-cost 
ca rri er  and the traffic was so moved since then —service cons idered.

Since th e tim e of th at  testim ony, in 1963 I  believe, we ha ve not  been  
invo lved  in one ma jor  inc ide nt of ra te  lit igat ion wi th the  rai lroads. 
As  a mat ter of fac t, the past 4 yea rs have seen th e begin ning  of  an 
unp recede nted era  of  i nte rmodal cooperatio n—between the  m oto r c ar ­
rie r and  the ra ilroa ds—in th e tra ns po rta tio n of reg ula ted  bulk  
commodi ties.

I ju st received th is mo rning  f rom  one  o f our member c arr ier s a b ro­
chu re showin g the jo in t line  th roug h ra te  opera tion of  the  ra ilr oa d 
indu str y and the tank  tru ck  indu str y in the  tran sp or ta tio n of these  
bu lk commodities,  pr im ar ily  the commodities  in bulk th at  are  dry 
commodities  like  flour,  cement, et cete ra, and  wi th th e chairma n's  
permission  I would like  to  have th is  broc hure placed in t he  file. I  have 
sufficient copies  fo r the  pre sen t mem bers  of  the  comm ittee  a nd  if  you 
so des ire I  can  get  them  for all mem bers  of th e com mittee.

Mr. F riedel. Yes, I would like  to have  copies fo r all  t he  m embers.
Mr. Sutherland . I will  do th at . I  am not ask ing  th at  it  be placed 

in the  record  because  I recognize as a pr io r pr in te r the  cost of rep ro ­
ducin g so me thing of th is natu re.

Mr. W atson. Mr . Ch air ma n, if  I  migh t in te rrup t, is th is the  so- 
called pig gyback opera tion?

Mr.  S utherland. No.
Mr . W atson. O f course you  are  eng ag ing  in th at .
Mr. Sutherland . No, we are not.  A s tank  tr uc k ca rri ers we are not  

engaged in  pig gyback  so far .
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Mr. Watson. The general motor carriers?
Mr. Sutherland. Yes, they are. The reason we are not, Mr. Wat­

son, is th at we have experimented in piggyback operation, primar ily in the transporta tion of nondangerous commodities or nonflammable 
or noncorrosive, such as Coca-Cola as an example.

We are  in a different position. We have a problem of research and 
so fa r we haven’t been able to develop a piece of equipment that would withstand the impact on switching cars such as that . They would be 
busted open, in other words. That is all there is to it.

Mr. Watson. I applaud you for your effort. I am a grea t believer in 
the old adage you can catch more flies with honey than you can with vinegar. I have been concerned that we would have representatives  of 
bulk carriers  come in here accusing one another of various practices 
tha t are anyth ing but businesslike and I think if you work together perhaps all modes of transporta tion might in the long run fare a lot 
better economically, so I applaud you for th at effort.

Mr. Sutherland. Thank you, sir. We feel there is a tremendous field opening up in this joint intermodal cooperation between ourselves and 
the railroads and tha t the same seems to be true with the bargelines. They have been our friends anyway. We have been hauling  barge 
traffic from river ports for years and years the same as pipelines. We 
see nd difference in hauling from a pipeline terminal or a barge te rmi­
nal or a rail terminal where we own either through route joint rates or combination of locals.

Many of our carriers have entered into formal agreements with the 
major railroads to provide a through service for various types of 
commodities. The rai lroads and the motor car rier have shared the cost of building specialized terminal and siding facilities tha t utilize the advantages of each mode.

Admittedly, this type of cooperation is now at a small scale, how­ever, it is ample proof tha t the proper  regulatory climate can benefit the public.
It  is because—not in spite of—these advances that the tank  truck indus try will always be ready to fight to the death against any form of 

deregulation. We feel tha t this deregulation of bulk commodities would jus t put a kiss of death on this intermodal transporta tion tha t we are now developing.
It  is also important to note tha t our indust ry would not accept mere 

application  of various anti trus t statutes in lieu of bulk commodity 
regulation. Such a switch would set mode agains t mode, and, in the 
tank  truck industry, carrier against carrier. By the time the courts had 
concluded due process there would be no for-hi re tank truck industry fit for survival.

I might ad lib there—and no one to pay the legal bills.
Regulation has fostered keen competition in transportation. This competition is the essence of any healthy free enterprise system. Righ t 

here, I  would like to quote from a distinguished member of the In ter­
state Commerce Commission, the Honorable John W. Bush. He made these remarks in April  of this yea r:

Competition has been an imp orta nt fac tor  in the  development of our tran s­portation system. Nevertheless, transp ort ation  history teaches us th at  while competi tive forces genera lly are  effective in reducing prices and improving sta nd ­ards of service, these  very same competi tive forces, if tota lly unchecked would result  in eliminating competition and in disrupting  reasonable  and  fa ir  rat e
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regu lations between competing shippe rs, geographica l areas, and terr itor ies.  
Unregulated or inadequately regulat ed competit ion can be as much an evil as 
unre gula ted monopoly.

In summary, Mr. Chairman, I have spent most of my entire adult 
life watching the for-hire industry grow and prosper. This has been 
made possible by fair  and effective regulation.

I feel certain tha t th is committee shares our enthusiasm for success 
and wants to see it continue.

I realize tha t the legislation now before you contains no specific 
proposal regarding modes other than  the water carrier. We have no 
objection to the present languages. However, I do want to assure the 
committee tha t extension of the proposed exemption to modes o ther 
than the water carriers  would achieve not equality but chaos.

I would like to add here, to give you some idea of the size of our 
industry , we have about 50,000 of these bulk transpor t units on the 
road today. There is another 30,000 operated by the private carrier 
indus try—shipper owned, shipper operated.

As a result any deregulation would probably sh ift th at other 50,000 
over to private carriers. Thank you.

Mr. F riedel. Thank you, Mr. Suther land, for your statement.
Any questions, Mr. Watson?
Mr. Watson. I have no fur ther  questions. •
Mr. Friedel. Thank you very much.
Mr. Sutherland. Thank you.
Mr. F riedel. We have one other  witness who has a very b rief state­

ment, Matt Tr iggs, American Farm Bureau Federation.
Mr. Triggs. Thank  you, Mr. Chairman.
Mr. Friedel. Mr. Triggs.

STATEMENT OF MATT TRIGGS, ASSIS TANT LEGIS LATIV E DIR EC­
TOR, AMERICAN  FAR M BUREA U FED ERA TIO N

Mr. Triggs. We certainly welcome the opportun ity to present the 
views of the American Farm Bureau Federat ion with respect to bills 
to modernize the exemption from regulation of inland water carriers 
transportin g dry bulk commodities.

At the last annual meeting of the American Farm  Bureau Federa­
tion the official voting delegates of the member S tate farm bureaus 
approved the following policy:

We supp ort the  prese nt exemption from economic regulation  of inland water 
car riag e of bulk commodities and recommend that  the  dry bulk exemption be 
applicable to all dry  bulk cargo, irrespect ive of othe r cargo in the same vessel 
or tow.

We therefore  support the enactment of H.R. 7610 or any similar 
bill.

We believe tha t regulation of transporta tion should be limited to 
tha t which “is clearly in the public interest .”

The enactment of II.R.  7610 would eliminate limitations on the 
exemption which, in our opinion, serve no adequate public purpose, 
and. in fact, limit  the ability of water carriers  to provide the most 
efficient service.

Such enactment would implement the national transportation  policy 
of the Intersta te Commerce Act in th at it would “recognize and pre-
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serve the inherent advantage” of water carriers  in the shipment of 
bulk commodities and would “promote safe, adequate, economical, 
and efficient service and foster sound economic conditions in trans­
portation * * *.”

We appreciate the opportunity to state our support for the enact­
ment o f legislation to modernize the provisions of section 303(b) of 
the Interstate Commerce Act.

Mr. F riedel. I  want to thank you very much, Mr. Tr iggs, for your 
very brief and to the point statement. I  have no questions. Mr. Pickle ?

Mr. P ickle. No ; I have no questions, Mr. Chairman, other than  to 
compliment the witness for his very concise statement.

Mr. Friedel. Mr. Watson?
Mr. Watson. Mr. Chairman, I  should like to thank Mr. Triggs also. 

I happen to be a member of the Farm Bureau in South Carolina. I 
think  we have an excellent organization down there. Of course, I make 
no pretence of being a real farmer. I am jus t one who has a few acres 
down there, but you do realize tha t when you extend an exemption 
to one mode of transportation , when you open the door there, it is an 
invitat ion fo r the other modes to come in and request the same exemp­
tion.

Mr. Triggs. Yes, sir.
Mr. Watson. That is axiomatic, isn’t it ?
Mr. T riggs. Yes, sir.
Mr. Watson. But you are willing to forego that possibility in sup­

port of this bill tha t we have before us?
Mr. Triggs. Well, at the time the question of exemptions was be­

fore this committee several years ago and the committee did report 
H.R .9903-----

Mr.W atson. What was your position on that ?
Mr. Triggs. We supported the committee’s bill although it went be­

yond what we had specifically recommended to the committee, so tha t 
we are on record as favoring an extension of exemption from regula­
tion for railroads and would welcome the opportunity  to testify  in 
support of this general principle.

Mr. Watson. Fine. I thank you. I  think  you have made a very fine 
statement and I think it is a fair  statement tha t you have presented 
here and I  hope the committee will be able to extricate itself from this 
involvement tha t we have and everybody will end up happy, the water- 
carriers, farm bureau, and motor and rail carriers.

Mr. F riedel. This concludes the hearings on H.R. 7610 and s imilar 
bills and we will keep the record open for 5 days so we can get other 
statements in and the figures we asked for. I hope we can have them 
in by 5 days. Then the subcommittee will meet in executive session and 
determine what it is going to do.

Thank you very much.
The meeting is now adjourned.
(The following material was submitted for the record:)

Statement of Hoyt S. Haddock, Executive Secretary, AFL-CIO Maritime 
Committee

I am Hoyt S. Haddock, Executive Secre tary, AFL-CIO Maritime Committee.
The Marit ime workers on the inland rive r barge lines  have an obvious personal 

stake in the success of the companies fo r which they work.
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It  is  in defense of the livelihood of these men who work on the towboats and 
barges that  we urge you to report favorably  on H.R. 7610.

In the pas t 10 years labor  and  management have worked together to increase 
the efficiency of the inland towboats. Contrary  to much irresponsible  propaganda 
against labor, tra de  unions in general and the Marit ime Unions in par ticu lar,  do 
not oppose bet ter and more efficient ways of getting a job done. On the inland 
wate rways a towboat of one of the major barge lines in 1967 produces twice as 
much work as it did 10 years ago. Pay and working conditions have improved 
subs tant ialy  over the  same period and fre igh t rat es have been reduced.

All this  improvement is now thre atened  by an obsolete law adopted in 1940. 
Unless the law is  modified as proposed in H.R. 7610, the barge lines will be saddled 
with severe a rtific ial cost increases.

To those wTho work on the towboats, it has never made any sense that  exemp­
tions from regulation should be res tric ted  by the  number of commodities or by 
whe ther  regu lated and unregula ted commodities are  physical ly tran sported  in a  
single tow. All these  technica lities  should be swept aside  the moment they 
threat en continued applica tion of the increased efficiency which has been the 
common achievement of management an d labor.

Car rier s not subject to the In ter sta te Commerce Act typically  do not deal with 
un ions ; the ir wage rate s are fa r below those of the regulated car riers and their  
conditions of work can only be described in many instances as reminiscent of 
sweat shops long since outlawed on the shore. If  the  Transpor tation Policy means 
what it says, it is not in the public inte rest  to reward such behavior  by obstruct­
ing the  abili ty of t he  regulated carrie rs to compete for business.

We have followed the complicated reve rsals  of policy of the I.C.C. on the 
mixing  rule. I will not go into the  technical deta ils of thi s legal problem. It  is 
plain, however, that  if a solution is not found, the regu lated  car rie rs will be 
most severely damaged. We urge you. therefore, to find a solution that  will permit 
the certified  car rie rs to continue to mix dry bulk and so-called non-bulk com­
modities in th e same tow.

We respectfully  urge  the adoption o f H.R. 7610.

Statement of Elwood Moffett, P resident, I nternational Union  of District 
50, United Mine  Workers of America

My name is Elwood Moffett a nd I am President  of the Inte rna tion al Union of 
Distr ict  50, United Mine Workers of America, and on behalf thereof support 
H R. 7610 and its companion bills, which would modernize the  language of Sec­
tion 303(b)  of the In ter sta te Commerce Act so t ha t available modern technology 
may be fully app lied to inland river  operat ions.

The present 1940 sta tut e has been described  as “archaic and res tric tive” by 
Senator  War ren G. Magnuson, chai rman of the Senate  Committee on Commerce. 
Senator  Magnuson’s committee has r ecently adopted the prese nt proposal without 
amendemnt and recommended that  it be passed by the Senate .

The members of Dis tric t 50 who work on the  inlan d river s have a very large  
stak e in the passage  of this measure through the Congress. Over th e past decade, 
management  and labor have worked together to increase productivi ty of inland 
river tows through the application of new technology7, par ticu larly more power­
ful  towboats.  The new economies have broadened the market for  coal and other 
products  of mines. Coal shipments from mines on the Ohio River, for example, 
are  now being made down the Mississippi Rive r via barge to new markets. It is 
essential  t ha t these  bulk shipments be mixed with  o ther  commodities in the large 
Mississippi River tows if the economies of water movement are  to be fully 
realized.

As inte rpre ted by the courts, the  present Section 303(b) will res tric t the 
abi lity  of barge  lines to accum ulate  enough volume to utilize the  full capacity  
of the large modern  rive r towboat. Unless H.R. 7610 is passed, costs will be 
artif icia lly increased, rat es will go up and  the  employment oppor tunit ies on the 
inla nd rive rs adversely affected.

We therefo re urge prompt cons idera tion and ear ly action on this proposal 
so that  the benefits of modern technology may continue to be enjoyed by the 
shippers and consumers served by inlan d river tran sportat ion. Thank you.
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Statement of John L. Pearson, Executive Vice President, National 

Rivers and Harbors Congress

Mr. Chairman and Members of the Committee on In ters ta te  and Foreign Com­
merce, I apprecia te the opportuni ty to present this  sta tement on behalf of the 
Natio nal Rivers and Harbors  Congress in support of S. 1314—A bill to amend 
Section 303(b) of the Inter sta te Commerce Act to modernize certain rest rict ions 
upon the  appl ication and scope of the exemption provided th erein.

I am John L. Pearson of Wash ington,  D.C. I  am E xecut ive Vice Presid ent  of the 
National  Rivers and Harbors Congress. This  associa tion, organized  in 1901, is a 
non-profit corpo ration dedicated to the ful l development of the  water  resources 
of the Nation, including navigation,  flood control, irrigat ion  and reclamation, 
municipal and ind ust ria l water supply, pollution  of hydroelec tric power, recr ea­
tion, enhancement of fish and wildlife, and rela ted water uses. Our membership 
includes Sta te and local governmental agencies, agr icu ltural  groups, industries, 
shippers, financia l inst itutions,  merchants , civic groups, and individual citizens 
in a ll fifty  States.

In the  field of navigation , we are  gratif ied by the tremendous strides  made 
in the development of our inlan d wate rway s, and by the ever-increasing use of 
these  wate rways to the benefit of all  phases of the Nation’s economy.

Our inte res t in S. 1314 stems from the  fac t th at  a recent cour t decision holds 
that  unless the obsolete language of the present Act is changed, present practice 
perm itting full use of large tows on our inlan d wate rways would have to be 
dras tica lly curtailed . The resu lt would inevitably be diminished utili zation of the 
inlan d navigatio n faci litie s developed through the years, at  the expense of the 
taxpay er for the benefits of th e taxp ayer. The  eliminat ion by the enac tmen t of S. 
1314 of two sentences in the presen t bill, both of which have been aptly  described 
by the  Chairman of the Senate Committee on Commerce a s archaic  and  res tric ­
tive, would eliminate  th is th reat  to the full  use of our inlan d waterways and con­
sequent ly to the full real ization of the benefits of inland  navigation  to which our 
people are  enti tled.

We strongly u rge enactm ent S. 1314.

Statement of Harry M. Mack, Chairman , Board of Trustees, Ohio 
Valley I mprovement Association, Inc.

Mr. Chairman and members of the  subcommittee , my name is Ha rry  M. 
Mack of Cincinnati, Ohio. I am Chai rman  of the Board  of Trustees of the Ohio 
Valley Improvement Association, Inc. This  Association, organized in 1895, is a 
non-profit corporation  of the  Sta te of Ohio, dedicated to the development and 
more effective use of water  resources in the Ohio River Basin, including pa r­
ticu lar ly improvement of navigation  facil ities , domestic and ind ust ria l water 
supply and flood control. Its  membership includes  agr icu ltural  groups, and  in­
dus tries such as coal, oil, steel, aluminum, chemicals  and power, as well as 
shippers, banks, river operators , merchants,  civic groups and individual citizens 
who support its work and program.

The Board of Trustees of the  Association has  unanimously adopted a resolu tion 
to give it s full  support to H.R. 7610 and sim ilar  legislat ion.

For  72 years , the Association has supported the development  of wa ter  re­
sources in th e Ohio River  Valley, recognizing tha t indust rial  growth and economic 
prosperity res t squarely on the continued improvement of these resources. A key 
element in this  program is the modernization of naviga tion faci litie s on the Ohio 
River  begun in 1954 to replace 46 obsolete locks and dams with  19 modern struc ­
tur es adequ ate for increasing traffic volumes.

The prospect of tran spo rtat ion  economies and rela ted water supply improve­
ments inherent in this program has been a major fac tor in the phenomenal in­
dus tria l growth  which has occurred during the post-war period in the Ohio 
Valley. Since 1950, according to this  Associat ion’s most recent survey, more tha n 
25 billion dollars has  been invested in new and expanded ind ust ria l plants  in  the 
counties border ing the Ohio River  and its  navigable trib uta ries .

The effective translatio n of the values of these improvements into  meaningful 
tran spo rtat ion  economies is, of course, dependent upon the efficient opera tion of 
barges and towing vessels. During the post-war period the development, through 
application of advanced technologies, of increasingly powerful towing vessels

S5— 165— 67------14
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pushing  ever larg er flotillas of barges has  brough t the benefits of river improve­ments home to America. These benefits have been especially  evident in the form of reduced costs of electric power, gasoline, food stuffs, household appliances and countless other consumer goods, a s well as in the form of ind ust ria l growth ac­companied by expanded job opportunitie s and a rising tax  base for  local com­munities. The combination of governmentally provided waterway improvements with the technological advances and competi tive vigor of the barge and  towing vessel industry represen ts an ideal par tne rsh ip of government and priv ate  indus­try  for  the public good.
In its present form, par ticula rly  as inte rpreted by recent judicial  a nd adminis­trat ive  decisions, however, the exemption provided for water carriage of bulk 

commodities under Section 303(b) of the Inter sta te Commerce Act opera tes in effect to prohibi t combinations of barges into flotillas of efficient size. Thus the economies of scale made possible by rive r improvements and technological ad­vances are  seriously  cu rta ile d; the objectives of both public and privat e inves t­ment a re fru str ate d and public benefits reduced.
The bulk commodity exemption in i ts present form is defective also, we submit, in limit ing its coverage to commodities handled and tran sported  in bulk in ac­cordance with  trade  custom as of Jun e 1, 1939. Since that  time the range of commodities handled in bulk has been grea tly expanded by improvement in the design and construct ion of barges and by development of many new products capable  of bulk handling and tran sportat ion. The limi tation to the pract ices of a date long pas t prevents full application of modern technology and, without any rat ional basis in fac t or policy, excludes  imp ortant and growing volumes of com­merce from  the  benefits of the exemption.
The pending legisla tion would remove these arti ficia l rest rict ions and bring the law into harmony with  modern conditions. Thus  i t would contribute subs tan­tially to the enhancement and diffusion to the public of benefits resulting  from wate rway  improvements and technological developments in the barge and towing vessel indus try. We strongly urge the passage  of H.R. 7610 or any of the identica l bills pending before the  Committee.

Statement of Arthur J. Brosius, President, Waterways Association of 
P ittsburgh

Mr. Chai rman  and members of the subc omm ittee :
My name is Ar thu r J. Bros ius of Pitt sburgh. Pennsylvan ia. I am President  of the  Waterw ays Association of Pit tsburg h with  offices at  Suite  703, Standa rd Life Building , Pitt sburgh, Pennsylvania. This Association, formerly the  Pi tts ­burgh Coal Exchange which was incorporated in 1870, is active ly engaged in the study and the promotion of waterways development  fo r naviga tion, flood control, conservation and low-flow augmentation.
Pu rsu an t to a resolu tion unanimously adopted  by its  Board of Direc tors, the Associat ion gives its  ful l support to H.R. 7610 and similar  legislation.
As a result  of res tric tive  jud icia l inte rpreta tions of Section 303(b) of the In ters ta te  Commerce Act, the  scope of the sta tutory  exemption applicable to wa ter  transp ort ation  of d ry bulk commodities has been severely curta iled,  effec­tively  preventing the  movement of bulk and regulated commodities in a single tow. Thus the  attainment of the potenti al for  low-cost, mass movements of com­modities provided by governmentally improved waterway systems and the  re­markable technological advance, in the form of greatly  increased motive power and efficiency, m ade by the private indust ry in the post-war period, is obstructed and the benefits to the public both of governmental programs and of private inves tmen t are  curtailed . The limitat ion  to three of the number  of bulk com­modit ies which may move exempt from regulation  in single tow of barges, as distinguished from a single barge  or other vessel, is simi larly  incon­sis ten t with  full utili zation of modern technologies and waterway capacit ies. The outmoded provis ion of exis ting law limit ing the exemption to commodities handled and tran spo rted in bulk in accordance with  Jun e 1, 1939 trade  custom also operate s to handicap full util izat ion of capabilities.
H.R. 7610 could constitute an imp orta nt and cons tructive step in assurin g to shippers a nd consumers the poten tial  benefits of improved waterway s and modern techniques in sha llow -dra ft vessel transp ortation. We strongly recommend the passage  of thi s or any  of the pending iden tical  bills.
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[TELEGRAM]

Marseilles, II I. , Septe mber  26, 1967.
Hon. Samuel X. Friedel,
Chairman, Tran sportation  and Aeronautics Subcommittee,
Committee on Inte rstate  and Foreign Commerce,
Raybu rn House Office Building, Washington, D.C.:

Our sincere  than ks for the  invitat ion to test ify October 3 or  4 at  the hear ings
on amending section 303(b) of the In ter sta te Commerce Act. Regrettably the  press 
of business will not allow us to be present on such short notice. Please, however, 
let this  telegram serve as evidence that  we are  indeed in f avo r of th is legisla tion 
and tha t we do hope your  committee will see fit to recommend its passage to the 
House of Representa tives. We f ur ther  request that  this  telegram be made a part 
of the  record. Again our thanks .

W. R. Murphy, 
President, Rose Barge Line.

[TELEGRAM]

Washington, D.C., October lh  1967.
Hon. Samuel X. Friedel,
Chairman, Subcommittee  on Transportat ion and Aeronautics , Committee on In ter­

state and Foreign Commerce, U.S. House of Representatives, Washington, 
D.C.:

The Natio nal Coal Association supports the passage of II.R. 7610 and other 
bills which would amend  section 303(b) of the In terst ate Commerce Act in such 
a way as to enable  barge  ca rriers  to make full  use of the efficient techniques and 
equipm ent they have developed in recen t years.

Technical innovation has  been the  key to a steadily  decreasing price of coal, 
which in turn has let to coal’s posi tion as an increasingly imp ortant  supp lier  of 
the  N ation ’s energy—technological innovations not only in coal min ing techniques 
but also those providing gre ate r efficiencies in coal tran spo rtat ion .

The cost of t ranspo rtin g coal often equals the cost of the coal i ts el f; hence, the 
encouragement of all possible economies in transp ortation is a crit ica l fac tor  in 
coal marketing.  The abil ity of barge lines to mix coal with  other bulk commod­
ities and with  nonbulk commodities in the accumulation of very larg e tows and 
thereby to produce highly economical transp ortation services is vita l to the 
coal indus try and to the  expansion of i ts m arkets .

Approximately 100 million tons of coal move on the in land wa terw ays annually,  
and th at  figure is growing constantly . This  volume, low-cost movement has  in­
fluenced the  rate s of other modes of transp ortation and  has set the pace for  
tran spo rta tion of coal in general.

Much of the coal th at  moves on the  inla nd waterways is transp orted in solid 
tows where  the  problem of mixing  regu lated and unregulated commodities does 
not arise.  But the bright  f utu re of the coal producers is increasing ly in marke ts 
fa r away  from the Ohio, Illinois, Kentucky, and  West Virgin ia mines. For ex­
ample, coal is now being shipped successfully by river to the gulf  Sta tes where  
it is competing with  oil and na tur al gas, the abil ity of the  ca rriers  to mix coal 
with  othe r exempt and regu lated  commodities, on the  Lower Mississippi particu­
larly , may mean the difference between successfu lly marketing coal produced 
in the Sta tes bordering the Ohio River  1,500 or  more miles away, or res tric ting 
the  market subs tant ially.

The coal in dus try is v ital ly inte rested in th e a bili ty of the ba rge l ines  and other  
modes of transp ortation to realize cost savings in their  opera tions which can be 
passed  on to the shipper and, through the shipper, to the  consuming public. We 
support H.R. 7610 and feel tha t, unless  i t is  approved and the obsolete working of 
the  act  removed, recent technological advances in waterw ay transp ortation will 
be nullified and the cost of marketing coal will increase .

We shall  apprecia te your making this  telegram a pa rt of the record.
Stephen F. Dunn ,

President, National  Coal Association.
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House of Representatives, 
Washington, D.C., October 6,1967.Hon. Samuel N. Friedel,

Chairman, Subcommittee  on Transportation  and Aeronautics  of the Committee on Intersta te and Foreign Commerce, U.S. House of Representa tives , Washington, D.C.
Dear Mr. Chairman: The amendment proposed in H.R. 7610, and related bills, presently  the  subject of hear ings  before your Subcommittee, may have some far-r each ing consequences which are not immediately apparen t. As one who is inte rest ed in seeing that  the  competi tive position of the  western sugar indust ry is not endangered by inadve rten t disc riminatory legislat ion, I wish to request your scrutinous study of th is measure .
A substan tial  qua ntity of western sugar , including that  produced in Haw aii, is prese ntly being marketed in the midwestern  states. The sugar is shipped to these sta tes  by regu lated  ra il carrie rs on a delivered price  basis. This mid- western marke t can also be reached by southern suga r by means of ba rge service up the  Mississippi, Missouri and Ohio Rivers. Obviously, this  competitive situa­tion would he virtual ly destroyed if wa ter  car rie rs to these  are as are  gran ted special governmental dispensation to provide unregula ted service.I subm it that  the legislation  unde r consideratio n would produce such result. Enac tmen t of H.R. 7610 would make lower rates available to shippers using unre gula ted bulk barge  service. This  in turn  would enable shippers of southern sug ar to und ercu t the  price of western sugar and make the lat ter , for all in­ten ts and purposes, noncompetitive.
The foregoing remarks, citing suga r as an example, are  equally  applicable to other commodities which are  presently transporte d to a given marke t a rea  by truc king lines, rai lroads  and wa ter  carr iers .
For the  sta ted  reasons, it is strong ly urged  that  your  Subcommittee table H.R. 7610, and t ake  no furth er  action thereon.
It  is requested that  this  le tte r be included in the record of hear ings  on this legislation.
Aloha and best wishes.

Sincerely,
Spark M. Matsunaga, M.C.

House of Representatives, 
Washington, D.C., October 16,1967.Hon. Samuel N. Friedel,

Chairman, Subcommit tee on Transportation  and Aeronautics, Intersta te and Foreign Commerce Commit tee, U.S. House of Representatives, Washington, D.C.
Dear Mr. Chairman : It  has  been brought to my atte ntio n by a constituent and a friend in whom I have  the  deepes t respec t and confidence, the  adverse  impact of H.R. 7610 on the wes tern sug ar indust ry.
Mr. James H. Marshall, Preside nt of the Cali fornia and Haw aiian Sugar Company, informs me th at  thi s bill would clearly have extrem ely serious con­sequences for  the weste rn sug ar indu stry , and would add a considerable com­peti tive  advanta ge to those sug ar refinerie s in other parts  of our  Country.The most meaningful pa rt of the  argumen ts presented to me by Mr. Marshall was his belief th at  thi s competit ion would be unfai r as a result  of requiring  western suga r industry shippers to ship by regulated  rai l carrie rs whereas the ir competitors could ship on unre gulated  carr iers . That does not seem to me to be a wise policy for Government to sponsor, and I urge  your  rejec tion of those provis ions of H.R. 7610 that  would lead to thi s unfai r result.Sincerely  yours,

J erome R. Waldie, M.C.



WATER CARRIER MIXING RULE EXEMPTION 207

Minnesota Railroads Association,
St. Paul, Minn., September 28, 1967.

Re: H.R. 7610 (S. 1314)—Bulk Commodities Exempt ions ; Wate r Car rier s.
Hon. Odin Langen,
U.S. House of Representa tives ,
Longrvorth House Office B uilding, Washington, D.C.

Dear Odi n: May I respectfully  call your  atte ntion to H.R. 7610 (S. 1314), a 
bill pending in the Congress to repea l the so-called “mixing rule” in the  domestic 
water  ca rriers ’ bulk commodity exemption. The “mixing rule” is a limi tation 
upon the scope of th at  exemption. The bill would thus broaden and enlarge the 
regu lato ry exemption enjoyed by wa ter  car rie rs in the transp ortation  of bulk commodities.

As you know, u nder the present law the barge lines may transpo rt bulk com­
modities free  of ra te  regu lation and free  of other ICC regula tion,  provided only 
that  they carr y not more than 3 such commodities  in a single tow and  that  they 
refrain from mixing bulk and non-bulk commodities in the same tow. The barge  
lines, in consequence, alre ady  enjoy a tremendous  advantage over the rigidly 
regulated  rai lroads  in competition for bulk freight.

The present limi tations have crea ted no hardsh ip for  and have been no sur ­
prise  to the barge lines. The prac tices  which they seek to allow by passage of 
thi s bill are  prac tices f irst ins titu ted  by the barge lines unde r a legal cloud and 
they have known full  well for many years th at  they were proceeding under a 
cloud. The In terst ate Commerce Commission, the  lower cour ts and finally the 
Supreme Court of th e U nited Sta tes have held that  the prac tices  which the bavge 
lines seek to legalize by the passage of thi s bill are  unlawful under the 
present act.

Bulk commodities constitu te the very backbone of rai lroad traffic. The com­
peti tive  consequences for the rai lroads  in this rega rd are  read ily apparen t. The 
net effect of the  proposed legislation will be to furth er  dive rt revenues from the 
rail roads, who are endeavoring  to mainta in a basic transp ortation service for all 
America at  the ir sole expense, and to give fu rth er  competi tive adva ntage to a 
form of transp ortation operating upon rights-of -way bui lt and main taine d at 
public expense withou t payment of any fees whatsoever.

It  i s our feeling  t ha t enactme nt of H.R. 7610 (S. 1314) is not  justified and  we 
earn estly solicit your  support of our position at  such time as the bill may come 
before  you.

With best personal wishes,
Sincerely  yours,

Gordon Forbes, Counsel.

Chicago Association of Commerce and Industry,
Chicago, 111., October 13, 1967.

Hon. Samuel N. Friedel,
Chairman, Subcommit tee on Transportat ion & Aeronautics, Committee on Inter ­

sta te and Foreign Commerce, Ray burn House Office Building, Washington, 
D.C.

Dear Mr. Friedel : The Chicago Association of Commerce and Industry sup­
ports  enac tmen t of H.R. 10659 and  similar  bills before your subcommittee which 
would eliminate a res tric tive  provision concerning I ntersta te Commerce Commis­
sion regulation of c arr iers opera ting on the inland waterways . Functioning a s the 
chamber of commerce fo r the Chicago a rea,  our Association of nearly  6,000 mem­
bers includes every segment  of the business and  profes siona l community , and  
car rie rs engaged in all modes of transporta tion . A primary objective of our As­
sociation  is the fostering and promotion of adeq uate  and economical tra ns po rta ­
tion services by all  types of car riers.

As the  crossroads  of the nation, Chicago has excel lent faci litie s for  every mode 
of tran sportat ion. The only inlan d city combining interior waterway shipping 
with overseas operat ions, Chicago i s the vita l link between the Mississippi Rive r 
and the St. Lawrence Seaway. Chicago shippers and receivers utilize and  benefit 
from the low cost rive r transportatio n that  has  been developed. Fre igh t moving 
on the Illinois Waterwa y which connects Chicago with  the Mississippi River 
increased from 1,695,120 tons in 1935 to 30,812,773 tons dur ing  1965.

Following consideration  of this ma tte r by several committees, our Board of 
dire ctor s approved  a recommendation  tha t the Association urge Congress  to ena ct
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legislation to modernize the  language of Section 303(b) of the In ters ta te  
Commerce Act as provided by H.R. 19659 and  other bills.

The compliance order of the In terst ate Commerce Commission, scheduled to 
become effective Jan uary 1, 1968, has the practical  effect of prohibitin g mixing 
of regulated  and non-regulated commodities in a single larg e tow. Opera ting effi­
ciencies and reduced costs which mixing  of exempt and non-exempt commodities 
makes possible will be los t unless this bill is enacted.

While our  Association believes the public intere st will be best served by en act­
ment of legislat ion to correct this p art icu lar  inequity , we have not al tere d ou r long­
stand ing policy position favo ring  ultim ate elimination of the exemption in Sec­
tion 303(b). However, we seriously question  the prop riety of using  the subjec t 
legislation as a vehicle for  reopening the much larger  questions of bulk exemp­
tions for all car rie rs and equali ty in regula tion. The amendment which this  legis­
lation contem plates should not  be obstructed by att empts  to  deal  with these much 
broa der and highly controversial  subjects.

We strongly urge enac tmen t of H.R. 10659.
Respec tfully submitted,

Gerald E. F ranzen , 
Director, Transportat ion Division.

St. Louis-East Side Traffic Conference,
Granite City. III., September 27, 1967.

Su bje ct: H.R. 7610, H.R. 10315, H.R. 10659, H.R. 11875, H.R. 12126, H.R. 12143, 
H.R. 12227, H.R. 12452, H.R. 12602, H.R. 12689, H.R. 12848, H.R. 1301S.

Congressman Harley O. Staggers,
Chairman, Committee  on Inte rstate  and Foreign Commerce, Rayburn House Office 

Building, Washington, D.C.
IIon. Sir : Representation is made hereby  on behalf of the St. Louis -East 

Side Traffic Conference in suppo rt of the above bills which are  to he considered 
by the Subcommittee on Transporta tion  and Aeronautics in public hear ings 
on October 3 and October 4, 1967. These bills propose to amend Section 303(b) 
of the  In ter sta te Commerce Act by revis ing exemption rest rict ions applicable 
to barge  lines.

The St. Louis-East Side Traffic Conference is a non-profit organ ization made 
up of approxima tely 30 companies in the  ind ust ria l are a of St. Louis, Missouri- 
East St. Louis, Illino is and the ir environs. This  organ ization is dedicated to 
the  hand ling of all traffic and tran spo rta tion matters affecting its membership. 
The members use all forms of transp ortation  including rail , truck , barge 
forw arde rs, ai r fre igh t and priv ate  truck carri age. We are  vital ly interested in 
a stron g nationa l transp ortation system oi>erated effectively, efficiently and 
economically in the public inte res t and nat ional defense.

The St. Louis -East Side Traffic Conference has officially gone on record in 
support of the  above bills. It  is only na tural that  because of our location at 
the  confluence of the Mississippi and Missouri Rivers, and not fa r from the 
Illinois and Ohio Rivers,  there has  been demonst rated  to us the importance 
of low cost barge transp ort ation ; and consequently our organ izatio n is grea tly 
concerned with  avenues  of commerce on the inland wate rway  system. The 
low cost tran spo rta tion afforded by barge  operations on our navigable rivers 
has  been of great aid  to many of our  members in the  development  of the ir 
business by reason of lower transp ortation rat es on shipments of manufac tured  
products, as well as on inbound raw mater ials and fuels.

Section 303(b) has  been on the sta tut e books for over 25 years , and during 
th at  time tremendous technological strides  have been made that  have pract ically 
revolu tionized barge  tran sportat ion. The provisions of Section 303(b), while 
workable when the law was passed, are  now outmoded and need revision to 
bring them up to date to meet the present day needs of commerce. The 
revisions proposed by the  above bills will enable barge carriers  to hold down 
the ir operatin g costs by reason of continuance of operation of large  tows. 
This  will preserve , and continue in effect, low cost barge rates . This can resu lt 
only from flexibility in opera tions and from volume movement of fre igh t by 
barge in large  tows. Volume is the key to efficiency and economy in all fields 
of industry today, and the improved techniques and faci lities  developed and 
put  into opera tion by barge carrie rs to handle large  tows and the  savings 
resulting therefrom should not be wasted. Modernization of laws regu lating 
commerce mus t keep pace with  the  developments resulting  from improved
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technology so that  the  benefits of such efforts may be enjoyed by the  general public.

We respectfully  urge therefore tha t the above hills be acted on favorably. We apprecia te very much the cons iderat ion of our views in connection with  this mat ter.
Very tru ly yours,

R. W. Meckfessel, Chairman.
United Barge Line Corp., 

Pittsburg h, Pa., October 11,1961.
Subje ct: H.R. 7610 and o ther  identical bills to remedy the  barge mixing problem. 
Hon. Samuel N. Friedel,
Chairman, Subcommittee  on Transportation  and Aeronautics, Int ers tat e and Foreign Commerce Committee, U.S. House of Representatives, Washing­ton, D.C.

Dear Congressman Friedel : The hearings on these bills which you concluded las t Thu rsday again amply demonstrated the int ere st and concern which you and the othe r members of the Committee have for  mainta ining a strong nat ional tran spo rta tion system in our country.  The extent of the p ene trat ing  and construc­tive inq uiries reaffirmed th is concern to any observer.
It  was my privilege to atte nd all of your  sessions  and  to apprecia te by first hand observation  some of the  difficulties with  which you adjusted schedules and commitm ents in order to consider the mixing problem th at  has  recently arisen for the wa ter  t ran spo rta tion industry . We hope th at  you will continue to appre­ciate  the  urgency of the  problem and provide remedy as was mentioned by the United States Supreme Court and as is embodied in H.R. 7610.Union Barge Line Corporation has been providing wa ter  transp ortation on the  Inland  Waterways since 1929 and today is the  fou rth  larg est  reg ula r com­mon ca rri er  on those waterways . Since th e T ran spo rta tion Act of 1940 Union has been operating under a common carri er  ce rtificate from the  Interst ate Commerce Commission, and in 1967 will perfo rm 4,300,000,000 cargo ton-miles.Since 1929 Union has  pioneered an imp orta nt pa rt of the  vast technological development in  the industry and as a resu lt, in large part, has  been able to keep average cargo ton-mile rat es  from increasing  more than ten percent during the last twenty-five years , whereas the  Consumer Price Index in the United States has  more tha n doubled during this period.
From this record it  can be seen that  as an estab lished common car rie r, Union has  been and is a sub stan tial  pa rt of the overall ca rri er  indust ry serving the transp ortation  needs of the country.
Dur ing thi s period we have  grown with  the sincere conviction that  our int erp retation of Section 303(b) of the In terst ate Commerce Act has been right and on that  basis have  confidently invested a sub stan tial  sum in modernized equipment to do the  job which the  Supreme Cour t has  now said, in effect . . . although we sympathize w ith your problems, the clock wil l be turn ed back unless Congress remedies th is s ituat ion.
Ours is a simple problem with  a simple solution. It  is so essential  that  if we are  to continue to provide a dynamic service to the  public and encourage the  investment of la rge sums of capit al that  we be ab le to  con tinue to operate withou t a sword of unc ertain ty hanging over our heads. The issue of de-regulation, an ti­tru st,  and rela ted safeguards is a complicated one. Once Pan dor a’s box is opened in this broad area, no decisive conclusion can be reached for  some time and in the  meanwhile the cons truct ive environment and  atmosphere  for  inves tmen t in technological developments will be stifled for  lack of knowing where we are  going and wha t pa rt of this  private  capi tal  and ini tia tive will play.
We firmly believe the regu lated  common c arr ier , with the incentive to inves t in privat e cap ita l and with  the government  actin g only as referee under our  ICC set-up, has  contribu ted sub stan tial ly to making our  transp ortation system the finest thr oughou t the  world.
Clear ing the  unc ertain ty by the remedial legis lation embodied in H.R. 7610 and then get ting  on with  the overall question of equa lity  a nd an ti- tru st coverage in refinement of majo r areas of regulation, would ret ain  present public benefits and also would be consis tent with  the unanimous  Sena te Committee support for th is legis lation as having mer it on its  own basis  in order to avoid  cancelling  technological progress and efficiency on the waterways.

Respect fully,
Charles E. Walker, President.
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Upper Missis sip pi Waterway Association, Inc.,
Minneapolis, Minn., October 2, 1967.

Hon. Ancher Nelsen,
Member, Inter sta te and Foreign Commerce Committee ,
House of Representatives, Washington, D.C.

Dear Representative Nelsen : I wri te to remind you of the intere st of the 
members of thi s Association in H.R. 7610, a proposed amendment to the “mixing 
rule” provis ions of Section 303(b)  of the  Interst ate Commerce Act ; we are  
told that  the  In ter sta te and Fore ign Commerce Committee will have  this bill 
before  it for  study on October 3rd and 4th.

In ear lie r correspondence,  I have commented to you on the inefficient and 
uneconomic effect on modern-day barg ing techniques which will he the result  
if Section 303 (b)—as presently worded and as now inte rpre ted—is enforced as 
proposed beginning Janu ary 1, 1968. Because of the dependence of waterway 
operato rs in the region of the  upper Mississippi upon movements of coal upbound 
and gra in downbound, and because of the dependence of the economy of the 
region upon the movement of large  quanti ties  of these two products by water, 
the  expense and disloca tion here would be ext rao rdinary if a wate rway  oper­
ator  were prohibited from filling out  a downbound grain  tow with, say, one 
bargeload of scrap. It  i s imperative th at  legislation  such as H.R. 7610 be passed 
before Jan uary,  1968 so t ha t this are a may continue to know the ever-increas ing 
benefits of waterway  t ranspo rtat ion  which it has  experienced in recen t years.

With  this le tte r you will find copies of a pamphlet reflecting the  supp ort 
which a companion bill, S. 1314, had during recent hearings.

Your int ere st and atte ntion will be appreciated.
Sincerely,

Dean K. J ohnson, 
Executi ve Secretary.

American Merchant Marine Institute, Inc.,
Washington, D.C., October 9, 1967.

Hon. Samuel N. Friedel,
Chairman, Subcommittee  on Tran sportation  and Aeronautics, Comm ittee on 

Inters tate and Foreign Commerce, Ray burn House Office Building, U.S. 
House of Representa tives , Washington, D.C.

My Dear Mr. Friedel : The American Merchant Marine Ins titu te,  which repre­
sen ts a substantial ma jor ity  of American-flag shipping of a ll categories,  supports 
H.R. 7610 a nd S. 1314. We request th at  thi s le tte r setti ng for th the Insti tu te’s 
supp ort of the bills in question be made pa rt of the record of the Subcommittee’s 
hearings beginning on October 3rd relatin g to the  legisla tion in question.

H.R. 7610, introduced by Mr. Cabell and S. 1314, introduced by Sena tor Mag­
nuson, would amend the In terst ate Commerce Act dry bulk exemption and 
would repea l the no-mixing rule, the three-commodity limi tation and the custom 
of the  tra de  date under section 303 (b) . The Ins titute  favors the passage of 
this legisla tion for the reasons set for th by the numerous witnesses who ap­
peared before  Sena tor Lausche’s Subcommittee and your  Subcommittee in favor 
of this legislation.

We greatly  apprecia te your atte ntion to this  matter.
Sincerely,

Ralph E. Casey, President.

Missouri Portland Cement Co.,
St. Louis Mo., October 17, 1967.

Hon. Harley O. Staggers.
Chairman, Inters tat e and Foreign Commerce Committee,
House of Representatives, Washington, D.C.

Dear Congressman Staggers: We operate three (3) cement manufac turing 
plants  at  St. Louis. Missouri, Kansas City, Missouri and Joppa, Illinois and 
eight (8) cement dist ribu tion  term ina ls located at  Memphis, Tennessee, Nash­
ville. Tennessee, Louisvi lle and Owensboro, Kentucky. Decatur, Alabama, Omaha, 
Nebraska, and Peoria and Chicago, Illinois .

A subs tan tia l pa rt  of our  bulk cement moves in company-owned barges  tra ns ­
ported by a tower exempt from I.C.C. economic regulation.

H.R. 7610 and other sim ilar  bills would help us serve our  trad e ter rito ry more 
efficiently and economically.
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It  is difficult for  us to understand why Congress would get into this whole 
business of deregulation in a simple bill designed to give water  carri ers more 
flexibili ty in tran spo rtin g bulk commodities. The tan k truc kers are  upset about  
this turn of events  and the  Wall Stre et Journ al recent ly car ried a litt le story 
about which I  am sending you.

The rai lroads  have been effectively competing with  barge  lines withou t any 
change in the law through the  use of unit and inte gral tra ins to transp ort  coal 
and othe r bulk commodities. Also, the rail roa ds so-called heavy hand of I.C.C. 
regu lation becomes the helpful hand  of regulation when rai lroads  pro test  re­
duced rate s of th eir  competitors, even those of o ther  rail roads.

We strongly supp ort H.R. 7610 and urge you to pass the hill without amend­
ment  and deal with the  problem of deregulation of the rail roa ds in the same way 
the Senate Commerce Committee handled it.

Very tru ly yours,
Lee K. Mathew s,

General Traffic Manager.
[From Wall Street Journal, Wednesday, October 11, 1&67]

T ran spo rt-Rate R egulation F ight  R ene wed in  Congress by R ail , T ru ck , 
Barge Lin es

W as hing to n.—New firing is brea king  out  along an ancient Congress ional 
ba ttle front—parity  in t ran spo rt r ate  regulation.

Railroads, barge lines and truckers all are  getting into the  fray , seeking to 
revive fea tures of a 1964 regu latory overhaul hill th at  foundered in the House 
because of dissension among these three indus try  arms.

The ir new and equally  conflicting pushes so f ar  center on a House Commerce 
subcommittee , but the  fighting could be extended short ly to the Senate floor 
as well.

Experience strongly suggests that  the new skirm ishing will only bring another  
legislative  statem ate,  and this  may well be w hat the rai lroads  and trucke rs want. 
The barge lines, though, are  anxious to ge t through a bill overturning a Supreme 
Court  decision that  went against them ea rli er  this year,  and the ir anxiety could 
provide the c ata lys t for some legislat ive compromise.

“Afte r the 1964 debacle ,’’ r ema rks a senior member of the house subcommittee, 
“I thought it would be at  least  a decade before anyone would poke his head  up 
again on behal f of a regu latory overhaul. But all of a sudden, the  issue is once 
again wide open.”

The new em broilment was triggered  by the  barge lines in an effort to preserve 
the ir p ract ice of hauling a variety of cargoes on a single tow. The Supreme Court, 
backing an In ters ta te  Commerce Commission ruling,  sharply limited barge  cargo 
“mixing” prac tices las t spring, although it gave the wa ter  carriers  until next  
Jan . 1 to comply.

Under  the  court’s ruling, wa ter  car rie rs couldn’t put  goods th at  come unde r 
ICC rate  and route regulations on the same tow with  hulk commodities, such as 
coal and  grains, on which water car rie rs alone have a blanke t exemption from 
ICC control.

The water car rie rs contend this  would force them to break  up large barge 
convoys, cur ren tly  navigated as single units , into uneconomic smaller tows.

With  an ass ist from Chai rman  Magnuson (D.. Wash. ) of the Senate Com­
merce Committee, the barge lines guided a bill restoring the ir “mixing ” au tho rity  
through the Senate  panel las t month. Beyond mere reve rsal of the  court, more­
over, the measure tends to broaden the definition of  an “exempt bulk commod­
ity ” and eliminates an exis ting sta tutory  ceiling  of three on the number of such 
bulk cargoes that  can be carr ied on a single tow outside the ICC’s purview.

The  rai lroad industry , which long has  sought  a similar  bulk commodity ex­
emption. offered only token opposition to the measure in the Sena te un it—ap­
parent ly to avoid offending its  powerful sponsor. Mr. Magnuson. The trucke rs did 
the  same, althou gh they mostly would like to see nearly  all bulk commodity ex­
emptions s tricken from the books.

In hear ings  set before a House Commerce subcommittee today  and tomorrow, 
however, both the rail roa ds and trucke rs plan  to leap  into  the  fray.

Spokesmen for the  Association of American Railro ads  will urge amendment 
of the  Magnuson bill to give the rai lroads  bulk commodity “pa rit y” with the  
wa ter  carrier s. This is something barge  int ere sts  have fought  bit ter ly thro ugh
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the years as cer tain  to bring pred atory rai l-ra te reduct ions and force  out wate r competition.
The American Trucking Associations, for its part , will try  to head off any new exemptions from ICC minimum rate  controls by pursuing a two-pronged strategy. “We oppose any fu rth er  exemption from rate regula tion, but if Con­gress decides to gran t them all the  same, then the least it  can do is make tlxe an tit rust laws applicable to the  rail roa ds to g uard aga inst pred atory pract ices,” asserts  a tru ckin g indus try spokesman.
When the rai lroads  are  threate ned  with the loss of c urrent  an tit ru st waivers, the  truc kers learned long ago, rai l ard or for more ra te  freedom begins to ebb. Such a loss would spell the  doom of collective rate-m aking  pract ices that  most rail roads have  pursued for  many year s through regional rate conferences.All this brings ma tters close to where they stood in 1962 when Pres iden t Ken­nedy began a push for transp ort  ra te  “deregula tion” along the lines the rail road s are urging.  After more than two years,  the House Commerce uni t finally ap­proved a hybr id bill tha t moved toward the “deregulation” theme in some re­spects but b roadened ICC contro ls in others.
The package le ft near ly every sector of the transp ort  in dus try with mixed feel­ings, but  wa ter  carrie rs mostly ended up aga inst  it and the  bill died in the House Rules Committee. Copies of th e 1964 legisla tion currently are being dusted off, however, by transport  lobbyists and lawmakers , for even if the full Senate  ultimately passes  the  Magnuson bill intact, the water car rie rs plainly lack the votes to ge t i t ou t of the House subcommittee w ithout concessions.
“I want to see a compromise th at ’s fa ir to all carr iers , and the 1964 bill represen ts a good sta rtin g point ,” says the subcommittee chairman,  Rep. Friede l (D., Md.).  The subcommittee’s rank ing Republican, Rep. Springer of Illinois,  blun tly told wa ter- carrier  spokesmen at  an ini tial  conference last  week that  they should forge t about reversing  the Supreme Court ruling unless they’re more will ing to compromise th an they were th ree years ago.
Most subcommit tee members are  jaundiced by the collapse of near ly all pas t atte mpts at  compromise and thu s take a dim view of cur ren t prospects. Almost certa inly,  a bill won’t emerge before next year. Rut by its very willingness to 

ai r the subject, the House subcommit tee is at leas t giving rise to the possibi lity of an accord for the first time in several years.

Dundee Cement Co., 
Dundee, Mich., September 29,1967.Hon. Harley O. Staggers,

Chairman, Commit tee on In ter sta te and Foreign Commerce, Rayburn nou se Office Building, Washington, D.C.
Dear Congressman Staggers : I am delighted to learn  that  you have been able to schedule  hearin gs on II.R. 7610, H.R. 10315 and H.R. 10659, concerning the mixing of commodities in a single tow on the inland waterways;  thi s is great news !
You w’ill perhaps recall th at  I had recen tly wri tten  on this ma tter to my congressman, the  Honorable Marvin Esch, who had forwarded my lett er to your attention, and to which let ter  you sent a prompt, courteous and interested  response. I am wri ting  to you direc tly this time, however, in order  to request specifically that  my adviso ry opinion on this ma tter be entered into the record of the forthcoming hearin gs. I believe that  you will agree  th at  our company is partic ula rly  entit led to be heard on thi s subject because we are  one of the largest shippers on th e inland wate rways. Although we have only recently begun to transp ort  our commodity by water  transporta tion , we now own and operate a fleet of 34 special jumbo barges, in addit ion to loading and shipping barges owned by the carrie rs and others.
We enthus iast ica lly suppo rt the aforementioned bills for the  pure  and simple reason that  it is surely economic nonsense to prevent a barge  line from carrying regu lated  and unregula ted commodities in a single tow. Unless the recent order by ICC preclu ding this combined towing is corrected by legislat ion, the re will resu lt an exceedingly wasteful  increase in costs for both shippers and carr iers . When all of us strive so diligently to att ain high efficiency in this  country, it is indeed sad to see inefficiency inst ituted by governmental edict.
Your cons idera tion of our  opinions in thi s ma tte r will be most sincere ly appreciat ed!

Cordia lly yours,
Roblee B. Martin, President.
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American Sugar Co.,

New York, N.Y., Aug ust 11,1967.
Hon. Harley O. Staggers,
Chairman, Committee on Int ers tate and Foreign Commerce,
Rayb urn House Office Building, Washington, D.C.

Dear Congressman Staggers : As a sub stantial user  of barge  transporta tion , 
we wish to inform you of our  support of H.R. 7610, H.R. 10315 and. H.R. 10659, 
companion bills to amend Section 303(b)  of the  In ters ta te  Commerce Act.

Our company operates five cane sugar refineries a t Boston, Brooklyn, Phila ­
delphia. Baltimore  and New Orleans and five beet sugar factorie s in California  
and Arizona. We ship a sub stantial volume of refined sug ar by rail road, motor 
carri er  and water  car rier . Our principa l wa ter  shipments are  made by barge  
from our New Orleans refinery. Regular  barge shipments are  made to our 
Chicago wareh ouse and liquid sugar sta tion  and shipm ents by barge are  also 
made to custom ers in St. Louis, Memphis, Louisville, Nashville, Evansville 
and Tampa. A smaller volume of refined sug ar is shipped by inlan d water ­
ways from our  Balt imore refinery and packag ing supplies are shipped by water 
from our Charleston, S.C. bag plant  to our eas tern  refiner ies.

The purpose of these bills is to permit  the mixing of regulate d commodities 
with  exempt bulk commodities in the same tow of barges withou t forf eiting 
the bulk exemption. These bills will overcome the  effect of a recent decision, 
Gulf Canal L ines  v. United State s, 258 F. Supp. 864 (1966), aff’d per curiam 18 
L.Ed. 98 (1967), which held th at  the mixing in a tow of barges of regu lated  
commodities  with  barges of bulk commodities  places the ent ire tow outside the 
bulk exemption a nd subjects the  en tire  tow to I.C.C. regula tion.  If  these b ills are 
not enacted it will be necessary for  the  wa ter  car rie rs to frag men t the  large  
economical tows w’hich have  been used into smalle r, less economical tows. 
This inevitably will res ult  in the necessity  for  ra te  increases, which ultim ately  
must be borne by th e public. Technological development has been rapid in water 
tran spo rta tion and powerful towboats  are now avai lable  which can hand le a 
large  number of barges. Artificial rest rict ions should not  be perm itted to hamper 
the most effective use of these towboats.

The bills would also make clea r th at  sug ar transp orted in bulk by wa ter  is 
exempt from regulation by deleting from Section 303(b) the par enthet ical  ex­
pression “ (in accordance with the  exis ting custom of the  trade  in the hand ling 
and transp ortation of such commodities as of Jun e 1, 1939)”. The custom of the 
trade  a s of Jun e 1, 1939 no longer has any relevance in determin ing whe ther  the 
regu lation of bulk commodities transported by wa ter  is or is not in the  public 
inte rest . With  respe ct to suga r it  is now generally believed that  sug ar in bulk 
shipped by water Is exempt  and the  bills would merely confirm exis ting law. 
However, enac tmen t of such legisla tion would be usefu l in completely settl ing 
this issue and avoid ing any  possibility of lit igation.

Based on the above reaso ns we strongly urge prompt hear ings  on these  bills 
and the  enactm ent of the legislation  to effect the amendment of Section 3 03(b) of 
the In ters ta te  Commerce Act as explained above. We request th at  thi s le tte r 
app ear  as p ar t of the  record in such hearings .

Sincerely,
George E. Diethelm,

Vice Pres ident  and General Counsel.

Grain & Feed Dealers National Association,
Washington. D.C., October 5,1967.

Hon. Samuel N. F riedel,
Chairman, Subcommittee  on Transporta tion and Aeronautics, Committee on In ­

terstate and Foreign Commerce, U.S. House of Representatives, Washing­
ton, D.C.

Dear Mr. Chairman : The purpose of this  l ett er  is to express the views of the
Grain and Feed Dealers National  Association in stron g support of H.R. 7610 and 
request that  you include this  let ter  in the record  of the hearing s on th at  bill.

The Grain  and Feed Dealers National  Association is an organiza tion of gra in 
and feed firms rang ing in size from  the sma llest  country elevators to the larges t 
grain  and feed complexes. The  membership includes 1,700 dire ct memberships  
held by individual  firms plus fifty-four sta te and regional associations rep resent ­
ing 15,000 grain and feed firms.
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The grain trade is known for  i ts operating  efficiency. L iterally  millions of tons 
of gra in and oilseeds a re tr ans ported annually th rough th e agricul tural marketing 
system. The grain trad e is characterized by large  trading volume and narrow 
margins. Simila rly, for most bulk commodity merchants, tran spo rta tion costs 
are  second only to the cost of raw m ater ials.  Therefore, to preserve the ir position 
in such a competitive  environment, our  members and the ir custom ers must be 
able to take full  advantage  of technological improvements and othe r opera ting 
efficiencies.

For  shippers of bulk agr icu ltural  commodities, car rie rs, and ultim ately  con­
sumers,  wa ter  tran spo rtat ion  efficiency implies cen tral  barge  fleeting, quick 
towboat turnarou nds , preserva tion of large  tows from dep artu re to destin ation , 
and genera lly large  cargo volume and lower uni t cost. However, the cargo mix­
ing rest rict ions of Sec. 303 (b) of the  In ter sta te Commerce Act unduly limit 
wa ter  transporta tion  efficiency.

Ironically,  it is the small shipper who would suffer the most if the limi tations 
contained in Sec. 303 (b) were to remain in force. He would be unable to have 
his barge or barges hooked up to a flotilla having a common destination .

Our industry h as been a lead er in the development of t ranspo rtat ion  efficiency. 
For example, we were the first industry to u tiliz e the rail roa ds’ Rig John covered 
hopper cars.  We have been imp ortant user s of tandem tra ile r trucks. Incre ased  
volume of g rain has  helped make it  possible for water carriers  to offset increased  
costs without corresponding rat e increases through the use of improved naviga­
tion faci lities  and increased horsepower of towboats and capaci ty of barges. Our 
member firms have pioneered in some of the  technological developments which 
have increased the efficiency of w ate r borne traffic.

However, the sta tutory  limi tations th at  H.R. 7610 are  designed to relieve are 
obstacles to fu rth er  operating  efficiencies because they force the break  up of large  
tows.

Our industry  h as lived w’ith the burden of the mixing  rule long enough to r eal ­
ize that  we canno t long endure misallocation of such imp ortant economic re­
sources without sooner or l ater  suffering parallel economic loss. We respec tfully  
urge the subcommittee to help us avoid this  situation  by seizing this  oppor tunity  
for  relie f and recommending H.R. 7610 for prom pt passage.

Sincerely  yours,
J ohn H. Frazier, Jr.,  

Chairman, Transportation Committee.

Monsanto Co.,
Washington, D.C., Sep tember 28, 1967.

Hon. Sam N. Friedel,
Chairman of the Transpo rtation and Aeronautics  Subcommittee ,
House o f Represen tatives, Washington, D.C.

Dear Congressman Friedel: It  is my unde rstan ding , hearings on House Bill 
H.R. 7610 will be he ld on October 3 and 4 before  the Tra nsporta tion  and Aero­
nau tics  Subcommittee under y our chairm anship.

n.R . 7610 has  as i ts purpose the amendment of Section 303(b) of the Inters tate 
Commerce Act to modernize cer tain  res tric tion s upon the applica tion and scope 
of the  exemptions provided there in. Monsanto Company would like to go on 
record with your Subcommittee as lieing in complete accord with the legislation 
suggested in th is bill.

Monsanto Company has 13 plants located on navigable water with barge and 
other mar ine faci litie s and a substan tial  movement of both liquid and dry hulk 
cargoes  by water. Specifically in 1967, Monsanto will ship in excess of 500,000 
net  tons of Salt  and Fer tili zer s by water  on the inland waterways.  Marke ting of 
Sale is very highly  competitive  with transp ortation and handling costs r epre sent­
ing a very  substan tial  pa rt of the delivered cost of this produc t. As previous ly 
stated.  Monsanto is a large  sh ipper on the inland  w aterw ays with tonnage  growth 
exceeding 500% in the pas t ten years. Much of th is growth can be direc tly att rib u­
tab le to the  technological  innovations and improvements made by the barge ca r­
rie rs during these years and the ir abil ity to pass on these  economies of volume 
movements  which in turn has  enabled  our company to dis tribute  its products in 
the  most economical m anner.

It  is believed th at  your  Sub-committee will agree  that  the  present provisions 
of Section 303(b) of the In ters ta te  Commerce Act which were enacted in 1940
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when barge transp ortation on o ur inlan d waterways was in its infancy are  now 
archaic, and there is urge nt need for modernization. Approval of the proposed 
amendmen t will eliminate  these ambiguities in the Act and will enable  both 
regu lated and non-regula ted water  car rie rs to efficiently conduct the ir business 
and  perm it the efficiency and continued use of innovation and technological im­
provement made in the ir tran spo rta tion services  over the years.

Large volume tonnages must continue to enjoy the flexibility that  preva iled 
prio r to the  inte rpreta tion of the law by the ICC and the courts and fai lure to 
enac t the  proposed amendments  will result  in increased cost to the barge  lines 
and will materially  lessen or destroy the value  of favorable geographic locations 
of industry situ ated on navigable waterways to take advanta ge of lower water  
costs.

It  is imperative, therefore, th at  the exemption provided  in Section 303(b) in 
Pa rt  II I of the In ter sta te Commerce Act be amended as  suggested in the subject 
bill which would give both certif icated  and non-certifloated car rie rs the  abili ty 
to handle exempt dry  bulk commodities  in the ir tows with regu lated  commodi­
ties  which freedom they curren tly enjoy under Section 303(d) of the Act on 
liquid bulk commodities.

The ICC have set a compliance date of Janu ary 1,1908 for the barge  companies 
to observe the recent cour ts interp retation and  rulings. Consequently, action in 
thi s session of Congress is  important .

Your full support of the proposed amendment is respec tfully  requested. 
Sincerely,

M. E. Iten,
Manager, Water Transportation.

Engelhard Hanovia Ore and Base Metal Sales,
Newark, N.J., September 27,1961 •

Su bjec t: H.R. 7610 and companion bills.
Hon. Harley O. Staggers,
House  of Represen tatives,
Washington, D.C.

Dear Sir : For  a number of years we have used rive r transp ortation for the 
shipment of ferrochromium and chrome ore from New Orleans to the markets  
of the Midwest and East . The prim ary reason  for continuing to use the  wa ter ­
ways  is the  inhe rent  economic advantage this mode of tran spo rta tion has over 
land movements for  long distance haulage of bulk commodities.

We strongly favor the  enactme nt of Bill 7610. This  would insu re continued low 
rates by water, gua rd aga inst artifi cially  increasin g costs of water carrie rs and 
supp ort the abil ity of the barge lines to accumulate large  tows thereby maintain ­
ing the lowest possible costs through efficient operations.

I tru st that  our  favo rable view towards the enac tmen t of Bill 7610 will be 
given a wa rra nte d consideration.

Very t ruly yours,
Thomas W. Cushing,

Vice President.

The Propeller Club of the United States,
New York, N.Y., October J/, 1967

Hon. Samuel N. Friedel,
Chairman, Subcommittee on Transportation  and Aeronautics, Committee on Inter ­

state and Foreign Commerce, House of Representatives, Washington, D.C. 
Dear Congressman Friedel : The Propeller  Club of the United  Sta tes dur ing  

the  cu rrent year took a stron g position for the repeal of the so-called “no-mix ing” 
rule  with  which H.R. 7610 deals. We underst and  this bill is being heard before
your Committee on October 4,1967.

For  the record and such other use as the  Committee  may find appropr iate , we 
submit the  official position of the Propeller  Club on this imp ortant  issue.

Best  wishes and sincere regards ,
Yours faith fully ,

Ed Vickery,
President.
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The  Pbopellee Club of the United States—Position  No. 7—1967: Repeal of 
the No-Mixin g R ule fob I nland Babge Line s

BACKGBOUNDUnder  an archaic and restrictive definition in Section 303(b) of the Inter state  Commerce Aot, a floti lla of barges is defined as a single vessel. Under a rule against “m ixin g” regulated and unregulated commodities, no more than three dry bulk commodities may be carried in a single tow without losing their exemption. New technology on the inland rivers now permits tows o f 40 to 50 barges pushed by 6,000 to 9,000 horsepower boats, the result  o f a revolution in power of the past few years. The present “no mix ing”  rule makes it impossible to accumu late the large tows and hence provide the kind of economical service made possible by technological innovation. The Congress is now considering legislation which would repeal the sentence defining a flotil la of barges as a vessel and allow the continua tion of the practice of operating large economical tows. Consider ation is also being given to modernizing Section 303(b) by elimin ating arch aic refer ­ence to the practices  of the trade in 1939. These measures have the support of the entire inland  water carri er industry, of shippers and maritime labor.
POSITIO NThe Propel ler Club of the Unite d State s believes that  the repeal of the no­mixing rule for  inland barge lines, repeal of the three-commodity limita tion and repeal of the “Custom of the trade”  date, under Section 303(b) of the Interstate  Commerce Act, is in the best interests of consumers, shippers, the inland water­way transpor tation system and ultim ately  the economy of the United  Sta tes ; and urges that  such action be taken.

Acme Distbibuting Company , I nc.,
Sarasota, Fla., September 26, 1967.

Ho n. Habley O. Staggebs,
Chairman, House Committee on Intersta te and Foreign Commerce,
Washington, D.C.

Deab Congbessman Staggebs : We feel Bi ll H .R . 7610 will gran t the domestic water carrie rs an unfair advantage versus the railroads and would appreciate your vote again st passing this proposed bill. I f  the water carri ers are allowed to promiscuously haul all commodities without restrictio n this would eventua lly have an adverse effect on the railro ads which we depend for our transpor tation and could in essence place the railroads in such state as to request higher freight rates which we are not in position to absorb.Very  sincerely yours,
J . J.  Socciabdi, President .

(Whereupon, at 11:50 a.m., the subcommittee was adjourned.)o
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