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PASSENGER TRAIN ABANDONMENT

TUESDAY, APRIL 25, 1967

HousE 0OF REPRESENTATIVES,
SuBcOMMITTEE ON TRANSPORTATION AND
ArronNauTics oF THE COMMITTEE ON
InTERSTATE AND Forrieny CoMMERCE,
TVash.Eﬂqz‘,(;:n D.C.

The subcommittee met at 10 a.m., pursuant fo notice, in room 2123,
Rayburn House Office Building, Hon. Samuel N. Friedel (-.,ha‘nn'm
of the subcommittee) presiding.

Mr. Frieper. The subcommittee will be in order.

The Subcommittee on Transportation and Aeronautics is opening
hearings this morning to consider bills having to do with the jurisdic-
tion of the Interstate Commerce Commission over the abandonment
of passenger train service. One of the bills, H.R. 7004, was introduced
by Chairman Staggers at the request of the Interstate Commerce
Commission to carry out a recommendation it has for ehanges in this
section which was enacted in 1958, and the other two bills, H.R. 260,
introduced by Mr. Bingham of New York, and H.R. 519, introduced
by Mrs. Dwyer of New Jersey, have to do with the consideration given
by the Commission in its proceedings to the financial assistance pro-
vided by other public authorities where commuter passenger train
operations are involved.

1 (IIiR. 8939, introduced by Mr. Giaimo of Connecticut, was included
ater

The Commission’s proposal in H.R. 7004 primarily is designed to
give the Commission a little more time in which to conduct its pro-
ceedings and would extend from 4 to 7 months the period during which
the Commission can require the railroad to maintain the passenger
service which it is seeking to abandon.

In addition, the Commission’s bill would specifically assign the
burden of proof to the carrier and impel the carrier to make a more
complete initial presentation rather than leave its case for develop-
ment after hearings have begun.

(The bills referred to follow 2)

[H.R. 7004, 90th Cong., 1st sess.]
A BILL To amend section 13a of the Interstate Commerce Act, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 13a of part I of the Interstate
Commerce Act (49 U.8.C. 13a) is amended to read as follows :

“DISCONTINUANCE OR CHANGE OF CERTAIN OPERATIONS OR SERVICES

“Sec. 13a. (1) A carrier or carriers subject to this part, if their rights with re-
spect to the discontinuance or change, in whele or in part, of the operation or

1




2 PASSENGER TRAIN ABANDONMENT

service of any train or ferry operated in service between a poiut in one State or a
foreign country and a point in any other State or in the District of Columbia, are
subject to any provision of the constitution or statutes of any State or any regu-
lation or order of (or are the subject of any proceeding pending before) any court
or an administrative or regulatory agency of any State, may, but shall not be
required to, file with the Commission, and upon such filing shall mail to the
Governor of each State in which such train or ferry is operated, and post in every
station, depot, or other facility served thereby, notice at least forty days in ad-
vance of any such proposed discontinuance or change. The carrier or ~arriers
filing such notice may discontinue or change any such operation or service
pursuant to such notice except as otherwise ordered by the Commission pursu-
ant to this parazraph, the laws or constitution of any State, or the deeizion or
order of, or the pendency of any proceeding before, any court or State anthority
to the contrary notwithstanding. Upon the filing of such notice the Commission
shall have authority during said forty days’ notice period, either upon complaint
or upon its own iuitiative without complaint, to enter upon an investigation of
the proposed discontinuance or change., When an investigation by the Commis-
sion is instituted under this section, the earrier or carriers filing such notice shall
have the burden of establishing that public conven_ence and necessity permit
the proposed discontinnance or change, in whole or in part and that the continued
operation or service of such train or ferry without discontinnance or change, in
whole or in part, will unduly burden interstate or foreign commerce, Upon the
institution of such investigation, the Commission, by its investigation order
served upon the earrier or carriers affected thereby at least ten day prior to the
day on which such discontinuance or change would otherwise become effective,
may require such train or ferry to be continued in operation or service, in whole or
in part, pending hearing and decision in such investigation, but not for a longer
period than seven months beyond the date when such discontinuance or change
would otherwise have become effective: Provided, That the Commission may
further require such train or ferry to be continued in operation or service, in
whole or in part, for a period of no longer than two months beyond the date
specified in its investigation order, pending completion of the investigation or
the Commission’s determination of any petition or petitions for reconsideration
of ifs decision and order in such investigation. If, after hearing in such investiga-
tion, whether concluded oefore or after such discontinuance or change has he-
come effective, the Commission finds that publice convenience and necessity do
not permit the proposed discontinunance or change, in whole or in part, and that
the continned operation or service of such train or ferry without discontinnance
or change, in whole or in part, will not unduly burden interstate or foreign
commerce, the Commission may by order require the eontinuance or restoration of
operation or service in whole or in part, subject to such terms, conditions, and
modifications pertaining to operations or service as it shall find to be reasonable
and just for a period not to exceed one year .rom the date of such order. The pro-
visions of this paragraph shall not supersede the laws of any State or the orders
or regulations of any administrative or regulatory body of any State applicable to
such discontinuance or change unless notice as in this paragraph provided is
filed with the Commission, On the expiration of an order by the Commission after
sueh investigation requiring the continuance or restoration of operation or
service, the jurisdiction of any State as to such discontinnance or change shall
no longer be superseded unless the procedure provided by this paragrahp shall
again be invoked by the earrier or carriers.

*(2) Where the discontinuance or change, in whole or in part, by a carrier
or carriers subject to this part, of the operation or service of any train or ferry
operated wholly within the bonndaries of a single State is prohibited by the con-
stitution or statutes of any State or where the State anthority having jurisdie-
tion thereof shall have denied an application or petition duly filed with it by
said earrier or earriers for anthority to discontinne or change, in whole or in
part, the operation or service of any such train or ferry or shall not have acted
finally on such an apnlieation or petition within one hundred and twenty days
from the presentation thereof, such enrrier or carriers may petition the Commis-
sion for anthority to effect such discontinuance or change. The Commission may
grant such anthority, in whole or in part, subject to sueh terms. eonditions, and
modifications pertaining to operations or service as it shall find to be reasonahle
and just, after full hearing and upon findings by it that (A) the present or future
publie convenience and necessity permit of such discontinnance or change, in
whole or in part, of the operation or service of such train or ferry. and (B) the
continued operation or service of such train or ferry withount discontinnance or
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change, in whole or in part, will constitute an unjust and undue burden upon the
interstate operations of such carrier or carriers or upon interstate comimerce.
When any petition shall be filed with the Commission under the provisions of
this paragraph the Commission shall notify the Governor of the State in which
such train or ferry is operated at least thirty days in advance of the hearing
provided for in this paragraph, and such hearing shall be held by the Commission
in the State in which such train or ferry is operated; and the Commission is
authorized to avail itself of the cooperation, services, records and facilities of
the authorities in such State in the performance of its functions under this
paragraph.

“(3) Any State, administrative or regulatory agency of a State, or person,
adversely affected or aggrieved by an order of the Commission entered after
hearing pursuant to paragraphs (1) or (2) of this section, may bring suit to
obtain judicial review thereof under the provisions of sections 1336, 1398, 2284
and 2321 through 2325 of title 28, United States Code.”

[H.R. 260, 90th Cong,, 1st sess.]

A BILL To amend sectlon 18a of the Interstate Commerce Act, relating to the discon-
tinuance or change of certain operations or services of common carriers by rall, in order
to require the Interstate Commerce Commission to give foll consideration to all financial
assistance avallable before permitting any such discontinuance or change,

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 13a(1) of the Interstate Com-
merce Act (49 1.8.C. 13a(1) ) is amended by inserting after “If, after hearing in
such investigation,” the following: “including full consideration of any financial
assistance available pursuant to the Urban Mass Transportation Act of 1964,
as amended, or any other law for the purpose of continuing such operation or
service and the efforts of such carrier or carriers to obtain such assistance,”.

Sgo. 2, Section 13a(2) of the Interstate Commerce Act (49 U.S.C. 13a(2)) is
amended by inserting after *“The Commission may grant such authority only
after full hearing” a comma and the following: “including full consideration of
any financial assistance available pursuant to the Urban Mass Transportation
Act of 1964, as amended, or any other law for the purpose of continuing such
operation or service and the efforts of such carrier or carriers to obtain such
assistance,”.

[H.R. 519, 90th Cong., 1st sess.]

A BILL To amend the Interstate Commerce Act to prevent the discontinuance of certaln
commuter operations which could benefit from new governmental programs for the im-
provement of commuter services, or from the merger of the carrier or carriers responsible
for such commuter operations, and for other puposes

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the fifth sentence of section
18a(1) of the Interstate Commerce Act (49 U.S.C. 13a(1)) is amended by in-
serting immediately before the period at the end thereof the following; *; or,
i the Commission finds that the operation or service of such train or ferry is
required by publie¢ convenience and necessity and (A) that snch earrier or car-
riers could participate in any existing or proposed local, State, regional, or
Federal program for the improvement of commnter services which would directly
affect the operation or service of such train or ferry and substantially benefit
from such participation, or (B) that such carrier or carriers are parties to an
application for permission to merge from which merger they conld he expected
to benefit, the Commission shall by order require the continuance or restoration
of operation or service of such train or ferry for a period of at least one year
from the date of such order™.

Seo. 2. The second sentence of séttion 13a(2) of the Interstate Commerce Act
(49 U.S.C. 13a(2)) is amended by inserting immediately before the period at
the end thereof the following: *, except that the Commission may not grant
such authority for a period of at least one year if (A) such carrier or carriers
eonld substantially benefit from participation in any existing or proposed local,
State, regional, or Federal program for the improvement of commuter services
which would directly affect the operation or service of such train or ferry, or

for permission to
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[H.R. 80239, 80th Cong,, 1st sess.]

A BILL To amend the provislons of the Interstate Commerce Act relating to the discon-
tinuanee of pasgenger train operations and to impose an eighteen-month moratorium on
the discontinuance of any passenger service by rail

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That section 13a of part I of the
Interstate Commerce Act (49 U.8.C. 1) is amended to read as follows:

“DISCONTINUANCE OR CHANGE OF CERTAIN OPERATIONS OR SERVICES

“Sec. 13a. (1) Any carrier or carriers subject to this part proposing to dis-
continue or change, in whole or in part, the operation of service of any passenger
train or ferry operating from a point in a State to a point in any other State
or in the Distriet of Columbia or from the District of Columbia to a point in any
other State shall file with the Commission an application for a certificate author-
izing such discontinuance or change. The Commission may issue such certificate
only after full hearing and upon findings by it that (1) the present or future
public convenience and necessity require discontinuance or change, in whole or
in part, of the operation of service of such passenger train or ferry, and (2) the
continued operation of service of such passenger train or ferry without discon-
tinuance or change, in whole or in part, will constitute an unjust and undue
burden upon the interstate operations of such carrier or carriers or upon inter-
state commerce. Upon receipt of an application filed pusuant to this paragraph,
the Commission shall notify the Governor of the States in which such passenger
train or ferry is operated at least thirty days in advance of the hearing pro-
vided for in this paragraph. The Commission is authorized to ayail itself of the
cooperation, services, record, and facilities of the authority in such States in
the performance of its functions under this paragraph.

“(2) In passing upon any proposed discontinuance or change under the provi-
sions of paragraph (1) of this section, the Commission shall have power to issue
such certificate as prayed for, or to refuse to issue it, and may attach to the
issuance of the certificate snch terms and conditions as in its judgment the public
convenience and necessity may require, including terms and conditions for the
protection of the interests of employees adversely affected by the issuance of
said certificate. From and after the issnance of such certificate, and not before,
the carrier or carriers may, without securing approval other than such certificate,
comply with the terms and conditions contained in or attached to the issnance of
such certificate and proceed with the discontinuance or change concerned thereby.
Any discontinnance or change contrary to the provisions of this paragraph or of
paragraph (1) of this section, may be enjoined by any court of competent juris-
diction at the suit of the United States, the Commission, any commission or
regulatory body of the State of States affected, or any party in interest; and any
earrier which, or any director, oflicer, receiver, operating trustee, lessee, agent, or
person, acting for or employed by such earrier, who knowingly authorizes, con-
sents to, or permits any violation of the provisions of this paragraph or of para-
graph (1) of this section, shall upon conviction thereof be punished by a fine
gr r}m‘t more than $5,000 or by imprisonment for not more than three years, or

oth.”

SEeEc. 2. Notwithstanding section 13a of the Interstate Commerce Act, or any
other provision of law, no common carrier by railroad subject to part I of the
Interstate Commerce Act may discontinue any passenger service by rail, in
which it engaged on the date of enactment of this Act, for eighteen months after
the date of enactment of this Act.

Mr. Friepen. We will hear first this morning from our colleague,
the Honorable John Culver of Iowa. You may proceed Mr. Culver.

STATEMENT OF HON. JOHN C. CULVER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF IOWA

_Mr., Corver. Mr, Chairman and members of the committee, T appre-
ciate the opportunity to express my support of H.R. 7004, and to note
1ts significance for the Second District of Towa.
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Less than a month ago, approval was granted to discontinue the last
north-south passenger train service throngh Cedar Rapids, the second
largest and fasting growing city in Towa.

This week, the Interstate Commerce Commission is holding hear-
ings in Towa on a proposal to abandon the Land of Corn, east-west
service between Chicago and Waterloo, Iowa, which provides the only
major rail transportation for the residents of the northern counties of
the State.

In a matter of days, the railway post offices will be removed from
17 trains which travel across the State of Towa, and although the dem-
onstrated cost savings and increased efficiency may justify this action
on the part of the Post Office Department, the resulting decrease in
revenues for the trains may result in a further cutback in passenger
service.

The legislation now before your committee is therefore of crucial in-
terest to Iowa and the Midwest. I think that we can expect to see fur-
ther requests for train discontinuances in the immediate months ahead,
and it 1s therefore important that we give the Interstate Commerce
(Clommission the necessary increased flexibility to deal with them,
in the public interest.

By extending the time a railroad is required to continue service un-
changed, after a request for discontinuance has been filed, we can
better insure ample opportunity for cases to be fully presented, argu-
ments completely heard, and all factors appropriately considered.

Even more important, by permitting decisions on a conditional basis,
thus allowing practical temporary solutions, we can hopefully open
the way to final answers which will halt the decline in passenger
frains.

It is true that patronage of passenger trains has diminished with the
increase in air and automobile travel. It is also true that more efficient
and economic means of handling the mail have been tried and proven.

But it still remains that many individuals do depend upon rail
transportation and are serious affected by discontinuances. Students,
who travel to and from campus particularly at holiday seasons, are
restricted as train service is cut back.

Finally, it is important to maintain adequate rail facilities to be
enlisted in cases of emergency when other modes of transportation are
not available. '

The problem of the future of railroads and passenger service, and
the question of the appropriate role of the Government, is a complex
one which demands the careful attention of both the executive and the
Congress,

This legislation before your committee now will not provide the full
solution to the problem, and it would be unrealistic to suppose that
if passed it would put a halt to further train discontinuances.

However, it would provide the Commission with the added flexi-
bility it needs to deal with these cases in the light of present needs,
and T urge the prompt and favorable action of the committee on the
bill.

Mr. Frieper. Thank you for your testimony Mr. Culver. If there are
no questions we shall hear next from the Honorable William H.
Tucker, Chairman of the Interstate Commerce Commission.
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Will you please come forward Mr. Tucker, and proceed as you see
fit, sir
) SIT.

STATEMENT OF HON. WILLIAM H. TUCKER, CHAIRMAN, INTER-
STATE COMMERCE COMMISSION; ACCOMPANIED BY FRITZ R.
KAHN, ASSOCIATE GENERAL COUNSEL; AND THADDEUS W.
FORBES, DEPUTY DIRECTOR, OFFICE OF PROCEEDINGS, INTER-
STATE COMMERCE COMMISSION

Mr, Tuckrr. Mr. Chairman, members of the committee, my name is
William H. Tucker. I am the Chairman of the Interstate Commerce
Commission and have served in that capacity since January 1, 1967.

Mr. Chairman, on behalf of the Commission, I want te thank you
and the members of the subcommittee for this opportunity to express
our views on H.R. 7004, which implements a legislative recommenda-
tion of the Commission transmitted to Congress on Mareh 2, 1967,
and is designed to give the Commission more flexibility in dealing with
railroad passenger train discontinuances than is afforded by the pres-
ent law, and, in addition, on two related bills—IH.R. 260 and H.R.
519—both of which would amend section 13(a) in various respects.

The present law, sections 13(a) (1) and (2) of the Interstate Clom-
merce Act, was enacted as a part of the Transportation Act of 1958,
which in turn was a comprehensive program designed in part to al-
leviate the financial problems of the railroads. Prior to the enactment
of this legislation, jurisdiction over passenger train operations and
service discontinuances was entirely a matter of State law. The dif-
fieulties experienced by the railroads in discontinuing financially un-
profitable services under such laws in large part prompted the passage
of the present section 13(a).

In our consideration of over 200 passenger train discontinuance pro-
posals, sinee present section 18(a) was enacted in 1938, certain de-
ficiencies in the present law have become evident. This bill, which
would eliminate these deficiencies, is proposed as the result of our own
experience with the present statute and, in addition, criticism voiced
by Members of Congress, State officials, and others concerned with
these proceedings.

The rail passenger problems are still with us—the patronage trend,
for example, is downward, while operating costs continue their inex-
orable rise. In fact, the trend has been spurred most recently by the
Post Office Department’s policy of transferring the mail from rail to
highway, thereby depriving many passenger trains of their primary
sustenance and converting formerly profitable or marginal operations
into clear-cut candidates for discontinuance.

Added to that are the announcements made in the press that various
railroads intend to continue the pursuit of section 13(a) relief from
certain passenger obligations. Some railroads, such as the New York
Central, apparently contemplate major revisions in their passenger
systems.

While present procedures are probably adequate for the majority of
passenger service discontinuance cases, we feel they would be strained
by certain kinds of important or exceptional cases. In such cases,
particularly where the train or trains serve an extensive route with
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several large cities or where a system of trains is involved, a period
of more than 4 months could well be needed in affording the people the
full opportunity for hearing to which we believe they are entitled.
We believe that, in the more important cases, State agencies and
interested members of the public would need more time to prepare for
hearing and to analyze the carrier proposals—some of which are both
voluminous and complex. More time is needed in the hearings them-
selves, in analyzing the record, digesting the pleadings, and preparing
our decisional report.

Sinee the basic purpose of H.R. 7004 is to correct a number of these
deficiencies, it may be helpful for me to list at this point the basie
changes made by this bill in the existing law and to discuss them
briefly in the context of our experience with the existing provisions
of section 13(a):

First, the provisions of this bill would give the Commission more
time in the initial and final investigation of train discentinnance peti-
tions filed by the railroads. The present 4-month limitation would be
changed to 7 months beyond the date when the discontinnance or
change in passenger service would otherwise have become effective. In
addition, the Commission would be authorized to require the con-
tinuance of a train for 2 additional months, if such time were required
either to complete the investigation or for the Commission to act on
any petition for reconsideration of its decision in the investigation.

The present statute, with its limit of 4 months on the period in which
the Commission may hold in abeyance a proposed interstate train dis-
continuance, imposes severe restrictions upon the ICC’s flexibility in
processing the cases. As the proposals become more complex and the
1ssues more important to the affected public, 4 months becomes less
adequate to active a full hearing and evaluation of all the conflicting
publie interests involved.

Consider, for example, the proposal of the Boston & Maine Railroad
in June 1964 to discontinue all interstate train service to and from Bos-
ton, to ba effective in August of that year. That proposal, embraced
in three simultaneous section 13(a) (1) cases, involved a total of 40
trains. Tt was processed before the Commission contemporaneously
with Boston & Maine’s proposal to discontinue 229 intrastate trains
under section 13(a) (2). A joint hearing on these cases lasted 20 days
in September and October. Division 3 of the ICC decided the inter-
state train case on December 31, 1964, issuing a brief summary order
on that date and then a full report some 2 weeks later. These two pro-
ceedings are set forth in Boston & Maine Corp., 324 1.C.C. 418 and
T05 (1965), I‘l'ﬁ]l(‘(’?i\‘l‘]‘\'.

The New Haven’s proposal to end all interstate passenger service,
273 trains’ worth, in a single proceeding under section 13(a) (1), also
required hearing and deecision within a 4-month period. Fortunately
there, however, the carrier postdated effectiveness of its proposal to
give the Commission an extra 4 months to process the case. This case
alone recorded 3,000 pages of hearing transcript over a period of 9
weeks, Had the New Haven sought to make its notice effective with-
out postdating, I doubt that an adequate hearing, deliberation, and
decision would have been possible. This proceeding is reported as
New York, N.H. & H.B. Co. Discontinuance of Trains, 327 1.C.C. 151
(1966). '
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The reported intention of some railroads to restructure their entire
passenger service could conceivably be the subject of a single, massive
section 13(a) (1) proceeding to the extent that interstate trains are
involved. While I do not, ochu*sn, here question whether such a pro-
ceeding would fit the jurisdiction of section 13(a). I seriously doubt
that this type of major service restructuring was the kind of proceed-
ing contemplated in 1958 when the statutory procedure for train-off
cases was enacted.

Another change provided by this bill is that the carrier proposing
to discontinue passenger service shall have the burden of proof in
establishing that the public convenience and necessity permit the dis-
continuance or change in service, and that the continuation of the
service would unduly burden interstate or foreign commerce. Although
the carriers presently submit a considerable quantum of evidence either
with their initial notice or, if the Commission decides to investigate a
proposed discontinuance, at the subsequent oral hearing, this area re-
quires clarification, since, at the present time, section 13a does not
specify upon whom the burden of proof rests. Although in no instance
have the railroads refused to offer evidence on either of these two
l[mim:s, despite their insistence that the existing law does not place the
yurden of proof on them, this question is sufficiently in dou]bt. to re-
quire a clarifying amendment. Assigning of the burden specifically
to the carrier places it squarely on the party possessing most of the
material data and will, in addition, impel the carrier to make a more
complete initial presentation as part of its notice. This will proyide the
Commission with a more complete record upon which to base its deci-
sion and should shorten the period of time required at the hearing,
since less supplementation of the record will be required at this stage.
This saving in hearing time can, in turn, be used to good advantage by
the Commission in reaching its decision, since even with the extension
in time provided for by this bill, we will still need to handle these cases
on an expedited basis.

Another portion of the bill would eliminate two jurisdictional prob-
lems that have occurred under the present statute: First, in a situa-
tion where the train in question operates from a State into a foreign
country but not into another State, the statute would be amended to
change the jurisdiction of the Commission so as to include service
operated from a point in a State to a foreign country : second, it would
deal with the problem wherein service itself is provided only in one
State but where the train, for operating convenience, operates into
another State, For example, in the New Haven Railroad’s proposal to
discontinue all of its passenger service, certain trains provided service
only in New York State; but the New Haven, solely for operating con-
venience, terminated the trains in the State of Connecticut. As a result,
it was argued by certain parties that the carrier could not invoke
seetion 13a(1) to discontinue these trains but rather wonld first
have to seek authority te discontinue from the New York Public Serv-
ice Commission, as provided under section 13a(2). Since the Commis-
sion determined that all of the New Haven’s New York City area
commuter service should be continued, it was unnecessary to pass on
this point. However, to prevent this issue from arising again in a
proceeding which, like the New Haven proceeding, is essentially
interstate in character, notwithstanding the intrastate nature, of some
of its service, we believe that this proposed change is desirable.
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The last two major changes which this bill would make in the
yresent law are, in our opinion, extremely important. First, the draft
i1l includes a new section, titled 13a(3), which will rovide for ju-

dicial review of any other of the Commission euterec{) after hearing
under either 13a (1) or (2) in the U.S. district courts.

This new provision makes it clear that a court appeal will lie as to
Commission decisions affecting the outcome of a carrier’s discontinu-
ance proposal, whether the discontinuance is permitted or not. Under
the present law, judicial review has, in some cases, been held to be
available only in those cases in which the Commission requires the
continuance of the train or ferry service in question. Although the
Commission has consistently taken the position that a decision per-
mitting a railroad to discontinue service should be appealable by a
State or any other adversely affected party, certain U.S. district courts
have held otherwise. We believe, therefore, that this matter should
be clarified by Congress through enactment of our pro yosed section
13a(3). This new section would permit any adversely a ected party,
including a State, State regulatory commissions, or other persons, to
appeal an administratively final action of this Commission which is
determinative of a discontinuance proposal in the same manner now
available to the carriers. All decisions of the Commission would be ap-
pealable except decisions by the Commission not to investigate a pro-
posed disconfinuance.

The bill employs the same sound and adequate substantive tests

as those in the present section 13a, and follows generally along the
same procedural lines.
Second, to deal better with situations where practical or temporary
solutions might lie along lines other than a mere approval or denial
of the carrier’s proposal, we are requesting authority to render de-
cisions on & conditional basis; that is, contingent upon modifications in
factors affecting service or operations. This would open up avenues
thus far untried toward arresting the decline of the passenger train.
Although under the present section 13a we can and do oive weight to
such matters as the rescheduling of the remaining passenger service
provided by the carrier and, as noted, the level of public support that
may be made available, it is not possible under the present law to im-
pose conditions in a section 13a proceeding without the consent of the
carrier or other party upon whom the condition would be effective.
Given the changing character of passenger service discontinuances,
which I alluded to earlier, and the importance of preserving and im-
proving as much of the present rail passenger service network as the
public is willing to patronize, we believe that the power to condition
a passenger discontinuince proposal is of the untmost importance.
With this authority, we will be in a position to adjust or modify
flexibility a discontinuinee proposal along lines that are fair and
reasonable to both the traveling public and the carriers involved, in
contrast to all-or-nothing options that exist under the present law. The
following example may serve to illustrate the differences between the
present 13a and our proposed amendment :

A railroad has two interstate trains operating between the same
points—one, operating during the daylight hours; the other, during
the evening—both of which it proposes to discontinue. Under the pres-
ent law, the Commission has only the following options: to permit the
discontinuance of one or both trains; or, in the alternative, to require
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the continuance of one or both trains—without, however, requiring
any alteration in the scheduling of these trains or any other conditions
which it might be in the puhllr- interest to impose. Such conditions
could, ]10\\1‘1’0:‘ be imposed under this provision of the bill.

At this point, I would like to comment briefly on each of the other
two bills which are scheduled for hearing this morning along with
H.R. 7004. The first, H.R. 260, would amend both parts of section
13a to require the Commission to give full consideration to d]l financial
assistance available, including that available under the Urban Mass
Transportation Act of 1964, for the purpose of continuing passenger
train service, before permitting the discontinuance.

Although the objective of this bill is certainly (lo-‘nahh‘, this amend-
ment is, in our opinion, unnecessary, since the Commission presently
accords all possible recognition and encourt l'r(-nmm to such forms of
publie assistance, including that provided under the Urban Mass
Transportation Aet of 1964. In this regard, I would like to mention
the following language from the Commission’s report in the New
Haven discontinuance proceedings:

It is clear to us that many passenger operations in this country are essential
and should be preserved. It is also clear that the public and certain of its govern-
mental units through willingness to underwrite and, in some cases, assume
responsibility for the operation of such services, have demonstrated their con-
viction that an essential rail passenger system is no less required than an
essential rail freight system.

That the reasonable level of public support should in fact be constroed as
that level of finanecial or other public asgistance which will stimulate the carrier
to initiate or, if already initiated, continue its own reasonable effort to sustain
and improve essential and economically viable passenger services. This, we think,
is the kind of ereative cooperation which will most productively revitalize and
invigorate the operation of America's privately owned rail passenger operations.

Although, as indicated in the above passages from the New Haven
report, we attempt to give every consideration to public assistance
programs designed to preserve and revitalize rail passenger service,
neither the present law nor the provisions of H.R. 260 provide for the
conditioning of discontinuance in terms of the availability of such
support. However, the conditioning power provided by H.R. 7004,
which T have discussed previously, would permit the Commission
to tie together directly the continuance of passenger service and pro-
grams of public assistance designed to support such service.

The second bill, H.R. 519, would also amend the present section 13a
by requiring the Commission to order the continuance of service, upon
a finding of public need for the service, for 1 year, (1) if the carrier
involved could participate in and substantially benefit from a Federal,
regional, State, or local program of public assistance, or (2) if the
carriers involved in a proposed discontinuance are parties to a merger
from which they are expected to benefit. While we are in accord with
the obhjective of preserving essential commuter passenger service, we do
not favor the enactment of this bill in its present form. The fact that
a carrier could participate in and subst .mtiully benefit from a public as-
sistance program is not, in and of itself, a reason to require the con-
tinnance of passenger ~m‘\'h-r'11v-1r results in the sapping of the financial
health of Ihm"uru r, unless (1) such a program is actually in effect, as
has recently been the case with the Erie-Lackawanna’s service, or
(2) a condition of pulﬂw support is attached and made part of the
discontinuance proceeding itself, as the Commission would be author-
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ized to do under HL.R. 7004, Such a condition would, of course, be im-
posed only after a full evidentiary hearing and upon the record made
in such a hearing where the evidence relating to proposals for public
support. was specific and definite enough to support the attaching of
an appropriate condition.

We also have serious misgivings about that portion of H.R. 519
which would require the continuation of commuter service for which
a public need is indicated, where the carrier involved is a party to a
merger from which it could be expected to benefit. Our doubts as to
the desirability of this provision are based on three related considera-
tions: First, this provision unfairly discriminates against those car-
riers who are parties to merger cases now pending before the Com-
mission and, similarly, against the public whose available passenger
service is provided by carriers who either have no present plans for
merger or whose merger has already been consumated. Second, the
relationship between the financial or other benefits flowing from a
merger and the ability of a carrier to sust ain continuing heavy losses
from the operation of passenger serviees is often tenuous. . Jecause of
the essentially fixed pattern of passenger operations, many of the op-
erational efficiencies and economies of a merger, such as the more
efficient routing of traffic, cannot be applied to passenger service with-
out affecting the quality or quantity of such service. Although certain
economies resulting from the consolidation of terminals and pooling
of equipment can be generated without these undesirable side effects,
such savings are small in comparison both to the comparable benefits
to freight operations and to the directly identifiable losses incurred in
providing passenger service. Additionally, although we recognize that
mergers often strengthen a carrier financially and therefore are clearly
a factor to be given weight in determining whether the operation of a
particular service is an undue burden on interstate commerce, this fact
alone should not be controlling.

A third consideration, related to the second, is the effect that such
a provision might have on certain smaller railroads presently seeking

4

inclusion in one or more of the present or proposed eastern rail sys-
tems. At the present time, a number of eastern railroads having sub-
stantial commuter passenger operations are parties to one or more
merger proceedings before the Commission. Two of these, the New
Haven and the Central of New Jersey, are in receivership under sec-
tion 77 of the Bankruptcy Act; while a third, the Erie-Lackawanna,
although currently profitable, has incurred large deficts in the past.
The past and present financial difficulties of these carriers are aft-
tributable in part to continuing and heavy losses incurred in provid-
ing essential commuter service. Although the Commission Lm re-
quired the inclusion of the New Haven in the Penn-Central system,
including its passenger operations, the exact quantum of the service
to be provided and the financing of such service remains undecided,
since our decision in the New Haven proceeding was designed to pro-
vide only an interim solution, pending a long-range final solution to be
worked by the New Haven with the Penn-Central and the States
and other public authorities involved. In the case of the Erie-Lacka-
wanna and the Central of New Jersey, a basic issue in the pending
merger proceedings to which they are parties is that there be a defini-
tive solution to the financial burden of their present commuter prob-
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lems. Since these proceedings are now pending before the Commission,
it would be inappropriate for me to discuss this matter in detail. 1
am, however, heartened to note that the State of New Jersey is already
taking steps to assure the continuance of the State’s important com-
muter service.

In conclusion, T would like to point out that we do not regard this
bill as a complete and satisfactory solution to the problem of preserv-
ing and improving the Nation’s essential rail passenger service, It is
now clear that traditional regulatory techniques, such as those em-
braced in section 13a, can serve only a limited purpose and must be
joined with forceful and imaginative long-range p)lnlming, research,
and development by the railroads; authorities in local, regional, State,
and Federal governments; and concerned members or groups of the
general public. This work must proceed along lines that will not only
revitalize the economic and technological advantage of railroad pas-
senger service but will, in turn, integrate such programs inte others
having as their major goal the enhancement of the Nation’s economic
and social environment, particularly in and around our major centers
of population. On the part of the carriers, there must be a willingness
to make the same reasonable effort to improve and sustain passenger
service as they accord to their basic freight service. This reasonable
effort should be manifested in service improvements, long-range mar-
ket analysis, rate reformation, capital investment in research and tech-
nological achievements applicable to passenger operations, and sound
analysis of the real costs of providing passenger services with a rail
plant used also for the provision of freight services, This reasonable
effort should not, however, be sustained beyond the point at which
the carrier can demonstrate an unwillingness on the part of the public
either to sustain the services through patronage or by assuming a fair
share of the cost of maintaining such services.

In matching the reasonable effort of the railroads to sustain and
improve essential rail passenger services, the public must at the same
time be willing, through its governmental representatives, to provide
a reasonable level of support for those services. This should not be
interpreted as requiring a willingness by the public to “pay the bill”
as tendered by the carrier or carriers providing such services at a
deficit. Yet it must imply something more than a mere willingness
to provide only that financial assistance which is necessary to sustain
such serviees, and possibly the finaneial condition of the carrier offer-
ing them, at a point just short of collapse.

As the Commission stated in the New Haven case, supra, at page
2931

We believe that the reasonable level of public support should in fact be con-
strued as that level of financial or other public assistance which will stimnlate
the carrier to initiate or, if already initiated, continue its own reasonable effort
to sustain and improve essential and economiecally viable passenger services.
This, we think, is the kind of creative cooperation which will most productively
revitalize and invigorate the operation of America’s privately owned rail
passenger operations,

Such public support should not, of course, be limited solely to the
contribution of direct or indirect financial assistance to railroads.
Beyond this, it must encompass joint governmental-carrier programs
to determine, on the basis of current and projected demand patterns,
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what rail passenger services actually are essential to the publie, and
at what level they should be maintained or modified.

In our judgment, the provisions of H.R. 7004 will provide us with
better tools and more flexible procedures needed to carry out these
goals in cooperation with the carriers, the public authorities, and
others concerned with the solution of this vital problem.

We are asking the Congress to extend the present 4-month time
limitation to 7 months and, at the same time, to add another 2-month
period in which we could, when necessary, for example, dispose of

etitions for reconsideration. In regard to that 2-menth period, we
Eave cases where our time expires, and the proposed discontinuance
of a train or a group of trains takes effect prior to the time we have
actually disposed of petitions for reconsideration duly filed in accord-
ance with our procedural requirements.

We feel that a 7-month period would be much more to the advantage
of the public, all facets of the public dealing with this problem.

I might say, Mr. Chairman, that the Commission has no intention
of utihzing the full 7-month period; it would not utilize the full 7-
month period unless it were necessary. If we have a single isolated
train, it only takes a few days’ hearings and the Commission would
dispose of that case as quickly as possible and take appropriate action.

Related to the desire for a T-month period on the part of the Com-
mission is the fact that, in important instances, we are faced with dif-
ferent and more complex types of cases rather than proposed discon-
tinuances of individual trains.

In several cases where large groups of trains have been involved, it
has been impossible to prepare a decision in the 4-month period ex-
plaining our reasons in accordance with the law. We earnestly ask your
consideration of the extension of the statutory time limit to 7 months.

Another deficiency in the present statute, which I can’t say has given
us serious trouble, but still should be corrected, is the fact that the
staute does not assign the burden of proof.

Lawyers for railroad and public interests are in wide disagreement
as to whom has the burden of proof in these unique cases. My own
personal view is the type of procedure we have is an investigatory
procedure, and that there is not realy a burden of proof—unless it is
on the Commission itself.

I would like to say in all cases we have checked, the railroad involved
has been willing to take on the first burden of putting in evidence.

Another important aspect of our proposal would be to clarify the
matter of judicial review. The Commission has taken the position
before the Congress and the courts that an appeal does lie to the courts
from a Commission decision allowing a railroad to discontinue trains.
. Some of the courts have suggested there is no appeal in such a
situation. We have not had an ultimate judicial determination on
this so we think the appeal situation should be clearly spelled out,
which we proposed in this law.

We think all parties, however they approach the particular pro-
posal, should have the right of appeal.

_Another somewhat technical problem I am putting here, ar defi-
ciencies as in the matter of the New Haven case, that could arige in
other cases. I refer to a situation where a train might be scheduled
only to pick up and discharge passengers wholly within one State,

T9-705—87—2
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although that train actually operates, for the carrier’s convenience,
into and out of another State.

The question is whether that type of train operation comes under
section 13a(1) or 13a(2). It can present a difficult jurisdictional ques-
tion that need not otherwise arise.

That technical obscurity could have been a serious problem in the
New Haven case, but it was, in fact, mooted by the ultimate decision.
T think 19 traing, or around that figure, operated solely to pick up pas-
sengers within the State of New York, but these trains actually phys-
ically ran between a point in Connecticut and New York City.

So the proposal we have would tend to correct that jurisdictional
obscurity and put it aside so that we would not have to deal with it
in the future.

Another important aspect of our proposal is perhaps of a more
positive nature than the correction of any deficiencies and that would
oive the Commission the authority to render decisions on a conditional
basis, that is, contingent on modifications affecting service or
operations.

That is related to the need for flexibility. As it is right now in the
present law, we have a kind of yes or no posture, if I could put it that
way, and we can’t attach any conditions to our decisions.

Woe either enter an order discontinuing the proceeding, thereby auto-
matically giving up our jurisdiction, or we enfer an order which does
just the opposite, requiring the trains to say on in status quo. We
don’t have any flexibility.

The authority for us to impose conditions in these cases would per-
mit us to study meaningfully such things as prospective levels of
operating support from the public: and the interrelationships of the
carrier’s other trains to those being discontinued.

Given the right factual sitnation, the new aunthority might help
improve railroad service, and at the same time allow us to take into
consideration the needs and problems of the railroad company that
filed the proceeding.

Those are the changes we proposed, Mr. Chairman, and again I
would say the policy of the Commission in coming before you on this
bill is to request more flexibility, not to deal with single illustrated
train cases, but to deal with the kinds of situations we have had in
the past few years and we expect we could face over the next several
years.

While we may not have many railroads coming in and asking for
substantial restructuring, so to speak, of their passenger services, we
ought to be ready for it. We think that can happen and we ought to
expect it.

We have in our statement brief comments on the other two bills
that were brought to our attention at the time this testimony was
prepared.

The first bill, H.R. 260, would amend section 13a and require the
Commission to give full consideration to all financial assistance
available.

In regard to that we would say that objective is desirable and we
do give that consideration. It is now a matter of the evidence in every

case, Mr. Chairman. We don’t suggest that the proposed new require-
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ment is particularly necessary, and we think that our bill goes further
in that regard by giving us the authority to impose conditions.

The second bill, H.R. 519, would require the Commission to order
continuance upon finding public need for service for 1 year if carrier
involved could participate in and substantially benefit from a Fed-
eral, regional, State, or local program of public assistance, or second,
if the carriers involved in a proposed discontinuance are parties to
amerger from which they are expected to benefit.

We don’t feel, Mr. Chairman, that these criteria in H.R. 519 would
relate to the need of flexibility that would better protect the interest
of all parties, the railroad, the publie, a particular local interest,
that our bill would, so we don’t support H.R. 519.

There was another bill filed, H.R. 8939, and I believe that is before
the subcommittee today, too. I have not had a chance to look into this
bill—it was just filed within the last few days—so I will reserve com-
ment on that. I would be pleased to submit a written report.

Mr. Friepen., You will submit your views in a report on the new
bill ?

Myr. Tucker. Yes, sir; we will.

(The report requested was not available at time of printing.)

Mr. Friever. Fine.

Mpr. Tucxer. That is the general summary of our bill and we are
ready to answer any questions you may have,

In that point I discussed regarding whether a train is intrastate
and so as to come into section 13a (1) rather than section 13a(2), where
we have sugeested a change, that change would cover a situation which
could arise where the train operated between a State and a foreign
country, Canada or Mexico.

Mpr. Frieper. I want to thank you, Mr. Tucker, for your very fine
statement. Its brevity and the time you have saved is appreciated.

I would like to know what would be the difference in how you handle
these problems under the present law and the bill that Mr. Staggers
introduced at your request, H.R. 7004 ¢

Mr. Tveker. Other than procedure, there would not be any change
in the substantive standards of the statute. The present statute pro-
vides that if after hearing and investigation the Commission finds
that the operation of service is required by public convenience and
necessity and will not unduly burden interstate or foreign commerce,
the Commission may by order require continuance or restorations.

That eriteria, which is the heart of the statute, both section 13a(1)
and section 13a(2) would not be echanged by our proposal. Our pro-
posal relates to the procedures and the method of handling these ecases.

Directing your question to the present procedures, we now have 30
days in which to order an investigation, which means scheduling hear-
ings for the taking of evidence.

We have 4 months in which to hear the case and either enter an order
which would permit the discontinuance or an order which would re-
quire the continuance.

If we do not reach a decision within the 4-month period, the notice
filed by the railroad becomes effective and the trains may be taken off
by the railroad.

Mr. Warsox. Mr. Chairman, will you yield?
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Mr. Frieoer. Yes, just a minute. Under the present law, after you
start with the hearings you have 4 months, is that right ?

Mr. Tuoxer. That 1s right.

Mr, Frreper. Under this bill you ask for 7 months. Then you men-
tioned an additional 2 months, I was not clear on that, would that be
9months?

Mr. Tucker. That 2 months is a proposal that might be applied
whether we had a 4-month or a T-month suspension period. It would
give the Commission the authority to extend the basic suspension
period the law applies.

For the basic suspension period, we are suggesting 7 months where
we now have 4. But the extra 2 months is for the purpose of consider-
ing petitions for reconsideration. For example in the recent Bosion
& Maine case, the 4-month time period expired before the Commis-
sion had issued its decisional report. At that time the carrier had a
right to stop operating. The initial decision of Division 3 of the Com-
mission allowed the B. & M. to discontinue its trains, and the carrier
did so.

There were petitions for reconsideration of that decision, which
were filed with the entire Commission. We took some time to determine
those petitions and the majority of the Commission still decided that
the trains ought to be discontinued. But we were deciding the case on
reconsideration after the trains had stopped. The 2-month period
would give us—where we had a petition for reconsideration and where
the facts warranted a delay in discontinuance—that would give us that
extra 2 months to dispose of petitions in cases like the B. & M. situation.

Mr. Frieper, You could be up to 9 months.

Mr. Tucker. Yes.

Mr. Frieoer. Mr. Watson ?

Mr. Warsox. In reference to the discussion about the proposed
changes under Mr. Staggers’ bill, as I recall, the Chairman stated that
the changes are only procedural. As I understand the changes, this
goes to the very heart of the matter, the burden of proof shifts entirely
to the railroad, is that not correct ?

According to this language the railroad has the burden of establish-
ing convenience and permitting the proposed discontinuance.

Mr. Tucker. What I meant was that i\:m‘o would be no change in the
substantive criteria—public convenience and necessity and the undue
burden. These tests would be unchanged in our proposed amendment.

The changes regarding burden of proof are substantial in the con-
text of your question.

Mr. Warson. Second, Mr. Chairman—I don’t want to skip over my
colleague here—but this last part of the sentence, “via the lawyers”
seems confusing and perhaps you could shed a little light on this.

First the carrier files a notice for discontinuance and has the burden
of proof; one, the public need and necessity permit the proposed dis-
continuance or change, in whole or in part, and second, the continued
operation or service of such train or ferry without discontinuance or
change in whole or in part will unduly burden interstate or foreign
commerce. 3

We lawyers obviously wrote that. I don’t understand what you mean
by that.

Mr. Tucker. I would still suggest the essence of evidence or evi-
dentiary approach, what we have utilized in the past would be the
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<ame. The carrier would relate its evidence to the burden of carrying
passengers, its operating deficit, its difficulty of operations, or other-
wise, and this would constitute evidence of undue burden on interstate
commerce. That question of undue burden certainly relates to the car-
riers financial posture.

The carrier would have to develop that evidence. The carrier nat-
urally is doing that now even thoug{x it technically does not have the
burden of proof.

The present law, the way 1t Is worded at the present, presents a
rather negative approach. We may order discontinuance if continued
operation will not unduly burden interstate commerce.

Mr. Warson. Actually heretofore the carrier has had to show that
the continuance of the operation of the train will prove an undue
burden on the carrier, not on interstate commerce.

In other words, the difficulty I have right now is to try to find out
how a carrier can intelligently prove that continued operation of it
would be an undue burden on interstate and foreign commerce.

It is axiomatic, if you continue the operation you remain status
quo. How could you impose a burden to protest on the one who files,
to continue status quo is a burden on interstate and foreign com-
merce.

If you wanted to show it was a burden on the carrier, I could per-
haps understand. As it is now I am afraid you have an impossible
situation.

Mr. Tucker. I understand the Congressman’s difficulty with the
present wording. I don’t think I was helping very much.

In answer to that let me say the present law provides that if at the
hearing the Commission finds that the operation of the train is required
by public convenience and necessity amlf will not unduly burden inter-
state and foreign commerce, the Commission may, by order, require
continuance of the service. Thus, under the present law the “undue
burden” criterion is directed at interstate or foreign commerce.

Going back to the Congressman’s reference to the particular rail-
road’s financial situation, that certainly is part of the analysis of
what constitutes a burden of interstate or foreign commerce. In pres-
ent cases, as I say, the railroads are in effect taking on the burden of
proof and relating that to the concept of foreign commerce and inter-
state commerce.

Sometimes the carrier’s evidence is related to allegations that they
might not be able to survive unless the involved passenger operations
are discontinued.

Mr. Warsox. Am I to understand if a carrier goes in and proves
public necessity then this would permit the discontinuance or that,
second, the continued operation itself would be an undue burden on
that carrier? In such a case the Commission would conclude the
burden on that carrier would naturally impose a burden on interstate
and foreign commerce.

Mr. Tuoker. Let me give two answers to that question. One, the
carrier would have to produce sufficient evidence to warrant a finding
of that nature on both points, not just the one as it is now.

Mr. Warsox. I thought there were several. The first burden is a
matter of proving that the discontinuance would be permissible, and
the second is that the continuance would be an undue burden on inter-
state and foreign commerce.
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I think yon are placing someone in virtually an impossible situation
if you mean that. I want to try to establish for the sake of legislative
history that if the carrier comes in and shows the continued opera-
tions of this passenger train such would be an undue burden on that
carrier.

We must agree that the carrier involved in the proposed discon-
tinuance could be the only one that would be adversely affected by
any move by the Commission.

Mr. Tveker. My answer to that second part would be, yes, the car-
rier could prove undue burden on interstate commerce by evidence
relating to a precarious financial situation of that carrier alone. That
could constitute evidence to warrant the finding of undue burden.

That is in the history of the cases under the present law, Mr.
Watson.

I wonder if T could let Mr. Kahn relate the substantive criteria of
the present law to the proposed law?

Mr. Frieoen. May T have his full name?

Mr. Kanw. Fritz R. Kahn, T am Associate General Counsel of the
Interstate Commerce Commission.

I believe what the bill proposes to do is state the converse of the
present statutory standard. At the present time, at the conclusion of
the hearing the Commission empowered to order resumption of the
passenger train service upon a finding that the operation or service
of such train by the carrier is required by the public convenience and
necessity and that the continued operation of such service or ferry
will not unduly burden interstate or foreign commerce.

We shift the burden on the applicant, the railroad, and say that
upon the applicant’s successfully establishing that the public conven-
ience and necessity permit the proposed discontinuance or change, in
whole or in part, and conjunctively, that the continued operations of
such train or ferry without this continuanee or change, in whole or in
part, will unduly burden interstate and foreign commerce, then the
Commission will authorize the discontinuance of the passenger train
service.

It is the same statutory standard conversely stated.

Mr. Warsox. In other words both burdens of proof must be met be-
fore the application stands any possibility of being moved?

Mr. Kann. Correct, sir,

Mr. Warson. The difficulty T have again, unless T can accept what
the chairman said, is that if a carrier shows that the continnance of
this route would be an undue burden on him, and such constituted an
undue burden on interstate and foreign commerce, then I can see where
perhaps that carrier might live with if, but at the same time I can see
where the Commission might get in a little deep water.

Just becanse one carrier might be unduly or adversely affected T
don’t think interstate and foreign commerce would necessarily he
affected.

Mr. Kany. I submit, Mr. Watson, that if a particular passenger
train or trains were operated at such deficits as to impair the ability of
a particular railroad to render adequate transportation service, then
the continued operation of that passenger train or trains may unduly
affect interstate commerce.

Mr. Warson. We have to show that the entire operation of the rail-
road would be affected.
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Mr. Kany. That a single train or trains are operated at such a deficit
as to impose a burden. The statutory standard as presently applied re-
quires the Commission to view only the operat ion of this particular
train.

Mr. Warsox. Heretofore it has been my understanding, and my
knowledge in this field is limited, that at least the carrier realizes they
would have to establish the continuance of this particular train and
such would be an undue burden on the carrier, not on interstate
commerce,

Mr. Kanx. The statutory standard is that there be a burden on
interstate or foreign commerce, but it may be established by the opera-
tions of a particular carrier.

Mr. Warson. The continuance would constitute a burden. But,
heretofore it has been the discontinuance that would constitute a bur-
den on interstate commerce, is that right?

Mr. Kanx. Heretofore it has been that the Commission could require
restoration if the discontinuance imposed a burden.

Mr. Warson. I am quite sure it {'o}L)\'\:’a if the discontinuance initially
constituted an undue burden, you would naturally have a burden.

My, Tucker. Going back to your sequential concern about whether
the carrier’s evidence as to a particular train or the carrier’s financial
posture in relationship to that train is adequate to show “burden” on
commerce, in most if not all of the cases where discontinuance has
been authorized, that evidentiary burden has lodged with particular
carrier involved. That evidence has embraced its financial position, or
the nature of its deficit, financially or otherwise, and how it affects the
carrier’s financial position.

We don’t think our proposed change would get us into any different
types of inquiry, or evidence, than what we have had heretofore, ‘.Jl'in-

cipally the carrier’s financial problems pertaining to the trains subject
to the proposal.

Mr. Warson. I am in hopes and I believe with the legal talent you
have, in addition to your fine ability, Mr. Tucker, that perhaps we
could work out a little better language than we have in this second
condition. .

I am at a total loss as to how a carrier might establish that a con-
tinued operation of a line would be an undue burden on interstate and
foreign commerce. The only thing I can see is that it would be an
undue burden on him. The effect to competitive carriers can be well
imagined,

Mr. Toerer. T would like to say that Mr. Kahn or Mr. Forbes can
speak to this., The carrier’s financial posture with reference to the
particular train or trains in a proceeding under the proposed law
would constitute evidence of undue burden on interstate commerce.

Whether that evidence would be sufficient to warrant a finding of
“undue burden” is a question that would have to be related to the
entire case. I would suspect then in most cases where the carrier made
out a case, the train or trains involved severely impair that carrier
its other passenger service, its other freight service, or perhaps, its
ability to survive. In such cases we would be warranted to find con-
tinuance would be an “undue burden.”

Mr. Warson. I would like to make one further comment. In my
opinion it is unbelievable and incredible that a carrier would be able
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to establish that the discontinuance or the continuance of one line, even
one passenger line of that carrier, would constitute an undue burden
on interstate and foreign commerce.

We are talking about the continuance now, not the discontinuance.
That is where we have the problem. I think when we look at it a little
further we can come up with a little clear understanding of it.

Upon advice of counsel here, could we not accomplish the same
objective which you have in mind by changing this proposed new
lan«umo to read that it will show that it is an undue burden on the
carrier rather than the present language as it now reads?

Would that not accomplish your same objective ?

Mr. Tvcoker. It might but I rather hesitate about reacting to that
because the Congress has heretofore established the controlling test to
the effect on interstate or foreign commerce.

I am not sure of the ramifications of changing that criteria what
that would be at the present time.

Mr. Warsox. Can you give me an example where the continuance
of a line would be an undue burden on interstate commerce ?

Mr. Tuoker. Generally, I say again, if a carrier comes in and shows
it is operating a train or group of trains at a heavy deficit, if that
deficit affects the carrier’s ability to refider adequate service to passen-
gers or freight, it is a burden to continue that operation of a train or
trains and it would be an undue burden on interstate commerce

Mr. Warson. The establishment of an undue burden on interstate
and foreign commerce is a vicarious proposition. The primary show-
ing is that the undue burden is on the carrier, then vicariously it moves
to interstate and for eign comimerce.

I know we have prulo in authorship of language but I don’t want
to have you inherit a lot of problems.

I like business for lawyers. We lawyers need business. I can see
where this would help us, but I would like to simplify it.

Mr. Kanx. I would like to offer an explanation ; the phrase “inter-
state and foreign commerce,” as used in sections 1‘3‘1(1) and 13a(2),
is similar to section 13 which empowers the Commission the establish
the justness and reasonableness of intrastate rates wherein those rates
cast an unreasonable burden on interstate commerce.

It it a constitutional law concept. Traditionally the regulation of
the passenger trains has been left to the States, and in this phrasing,
which was used by the Congress, the 1958 amendment made perfectly
clear that the Federal jurisdiction would be invoked only where, ab-
sent. such Commission action, there would be an undue burden on
interstate or foreign commerce.

Mr. Warsox. That is all.

Myr. Frieoer. Mr. Pickle.

Mr. Picxre. Thank you, Mr. Chairman.

Chairman Tucker, some of the questions I had have been raised by
the gentleman from South Carolina. I want to pursue it just a bit
further.

First, to be sure I understand the present procedure and present
law, I assume this was the law from 1958, under the present law if a
carrier wants to cut back or discontinue any service he would file a
notice with the ICC and Governors of the States saying that in 30 days
they intend to do this, take this action, and during this period of time




PASSENGER TRAIN ABANDONMENT 21

the ICC can petition investigation but 10 days prior to actual discon-
tinuance of that particular service, your Commission could issue an in-
junction and continue the service up to 4 months?

Mr. Tucker. On order, yes, sir.

Mr. ProkiLe. At that point, from the point that you could extend it
for 4 months, is this the law, that the ICC could find that “If it
is required by public convenience and necessity and will not burden
interstate or foreign commerce,” then the ICC could require that the
service be continued for up to 1 year?

Mr. Tucker. Generally, yes.

Mr. PickLe. Isn't it a fact that the ICC can at that point continue
it up to 1 year?

Mr. Tucker. Yes.

Mr. Picgre. Actually the ICC has the burden now of determining
what is or is not a burden on interstate commerce, is that right?

Mr. Tucker. In my opinion ICC has the burden of proof if there
is one, right now. _

Mr. Pickre. There is some question in my mind why you, the Com-
mission, want to shift the burden to the carrier or the employees.

It seems the Commission ought to be concerned with what is the
public interest and you ought to determine the burden of proof after
all investigation. If you put the burden of proof on the employees or
the unions or on the carrier, this could be an extremely costly and
involved, detailed matter that may never really be solved.

Somebody has to take the responsibility. During all this time, if
you continue it over a year, how do we know that the Commission is
not saying, I just want to pass this on to somebody else?

Mr. Tucker. The Commission has not done that, Mr. Pickle. What
has happened, as a practical matter the railroad companies have taken
on the burden of proof. I think we have to look a bit at the nature of
the evidence required in relation to my dialog with Mr. Watson.

In a difficult case certain financial studies may be the best evidence,
that is evidence that can best be prepared by the railroad carrier, evi-
dence that results from its own examination that it ought to get rid
of this train or groups of trains, evidence that shows the effect on
the system by dropping a train or group of trains.

For example, carriers have presented avoidable cost studies which
show how much out of pocket cost the railroad company can avoid
assuming that the train or trains have been discontinued.

That evidence really is evidence that is best prepared by the carrier.
The Commission can present evidence taken from the accounting
record required by law to be filed, and the Commission could go in
and try to work out, or get from the carrier working papers to
make up exhibits and I might say in one or two cases we found the
need to present our own cost studies in train cases.

To sum it all up, the carrier has been doing this. The thing we are
concerned with is that we don’t believe the carrier has to take on
that burden and we may run into a substantial case where the carrier
says no I don’t have the burden of proof.

Mr. Pickre. I would agree under the circumstances now, and under
those proposed, that either the carriers or the employees of the union
have to submit the best evidence they can to the Commission, to prove
the case that is being requested.
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I agree that they have to do this but we are talking about burden.
I am saying to you as a representative of the public, as an arm of the
Government, you the Commission ought to think in terms of public
interest rather than whether the burden goes to the carrier or
employees.

1f you look at the committee print furnished us; in line with what
Mr. Watson asked, when you get to the bottom of change which
reads:

When an investigation by the Commission is instituted under this seetion,
the carrier or ecarriers filing such notice shall have the burden of establishing
that public convenience and necessity permit the proposed discontinuance or
change, in whole or in part, and that the continued operation or srevice of
such train or ferry without discontinuance or change in whole or in part, will
unduly burden interstate or foreign commerce.

Why couldn’t the next to last line say in general language,
in whole or in part will unduly affect the public interest on interstate commerce
01 service,

That is really jumbling it but I am trying to get back to whose
responsibility it is to make this decision? And it seems to me it is the
responsibility of the Commission.

Mr. Tucker. Mr. Kahn points up there is a subsidiary test of the
burden of going forward with additional evidence, The Commission
would not in my view, Mr. Pickle, under the proposed law, give up
its positive responsibility to canse the best evidence to be brought out
In any case.

Quite frankly we looked on this change as a rather technical change
that would avoid problems in the future. To be perfectly honest
we had not thought we were proposing a change of great substance.

The carriers on the whole have done quite well with the assuming of
the burden of proof that really does not exist to any great extent in
reading the law.

The carriers do go forward with the evidence and steer the pro-
ponents anyway. The Commission has—I think the record should
contain this, Mr. Chairman—the Commission has entered cases
through its Bureau of Enforcement to enlarge on the evidence wher-
ever we could or wherever then it seemed necessary.

What we are proposing here is a rather technical change that fits
into the existing picture and it might avoid a problem in the future.

I don’t want to belittle this aspect of our proposal but that is how
it usually comes abont.

Mr. Frreoer. As I see it, I think the Commission is asking authority
to get more information from the railroads by putting the burden
of proof on them. As I understood earlier, you said you could not get
all the information you wanted and under the present law you are
prohibited from requiring the railroads to give such information. I
think you are asking permission to get more information before mak-
ing your findings and decisions.

Mr. Tvoxsg. No, I certainly did not want to convey that impression.
I think I should convey in all fairness that the railroad companies have
not given us any real problem at all in going forward with this burden
of proof in presenting evidence in these cases.

I know of no case and will ask Mr. Forbes if he knows of any case,
he can supplement this. I know of no case, T am sure Mr. Forbes knows
of no case, where we have had trouble with the railroads.
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Mr. Forers. We have had cases in the early days where the railroad
challenged the Commission and said it was not their burden fo move
forward with the evidence and they did not have the burden of proof.

However, the Commission held, in some of the early reports found,
that it was the carrier’s proposal and it was the carrier’s duty to move
forward to presentits evidence.

It is merely a technical question, the Commission has required the
carriers move forward with the burden of the evidence and they have
been doing it all along.

Mr, Tucker. I would like to add one illustration, I heard both of the
recent. New Haven train discontinuance cases. Counsel for the New
Haven trustees at the beginning of both cases pointed out the carrier
was going forward and presenting evidence, the financial "»ictm'e, pas-
sengers, and so forth, but he wanted it clearly understood by the Com-
mission he was not legally assuming the burden of proof and under
the law that was not required.

If we have had any problem it might come in a sense where we think
the carrier might present a little bit or little different type evidence.
In that kind of thing we are apt to ask our bureau of enforcement to
present the different kinds of evidence we want, for example, the pres-
entation of exact losses, or unavoidable cost. The decision in the case
may be predicated solely on exact cost and if it is a big enough case we
might like to see evidence on the actual losses that can be proved and
can be brought out by exhibit.

Again, summing up, we have not had any trouble at all with the
carriers in going forward and putting in evidence, Mr. Pickle.

Mr. Pioxie. Let me just conclude by saying that in my opinion on
the bottom of the first page of that print, the language is a double
negative, almost.

You almost meet yourself coming and to say the least, it is cumber-
some language, in my opinion. Surely, we could affect better language.
I don’t know which would be best so far as burden of proof is con-
cerned but it seems to me when you say all you want is a procedural
change, vet you go to shift the burden of proof, that is a horse of a
different color. I am sure that was the intent of the Commission.

It does go to the very heart of the proposed change. I think if you
make the carrier have the burden of proof you are going to require a
costly thing.

If you make the employees or the nser or a city have the burden of
the case, you put a burden on him. In either case each side has to put
in the best case they can, and on that point it seems to me the burden
should go to you on behalf of the public interest.

Mr. Tucker. Our statement is to the procedural intent. Secondly,
speaking as Chairman of the Commission, I think we have a duty to
reexamine the language in light of the dialog here this morning to
see if we can’t improve or make it clear.

I want to say again we were proposing something technieal and if it
presents this difficulty to the committee, we have a duty to work it over
and see if we can’t work out something clearer and more in line with
the job to be done. We would be glad to do that.

Mr. Frreper. It would be very helpful as there is no question there
is a little ambiguity and the members are confused as to whether you
are trying to shift your responsibility, That is something that should
be clarified. ¢




24 PASSENGER TRAIN ABANDONMENT

Mr. Tucker. We will goto work right away on that.

Mr. Frreper. Thank you. Mr. Pickle?

Mr. Pickre. That is all.

Mr. Frieper. Mr. Devine ?

Mr. Devine. No questions.

Mr. Frreper. Thank you, gentlemen. The meeting will stand ad-
journed until tomorrow morning.

(Whereupon, at 11:15 a.m., the subcommittee adjourned, to recon-
vene at 10 a.m., Wednesday, April 26, 1967.)
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WEDNESDAY, APRIL 26, 1667

House or REPRESENTATIVES,
SvBcOMMITTEE ON TRANSPORTATION AND
AErroNAUTICS OF THE COMMITTEE ON
IxtERSTATE AND FOREIGN COMMERCE,
Washington, D.C.
The subcommittee met at 10 a.m., pursuant to notice, in room
2123, Rayburn House Office Building, Hon. Samuel N. Friedel (chair-
man of the subcommittee) presiding.
Mr. Frieoer. The meeting will now come to order.
We are continuing hearings on H.R. 7004, H.R. 260, H.R, 519, and
ILR. 8939.
We shall hear first this morning from our colleague, the Honorable
Robert Giaimo, who has introduced H.R. 8939. You may proceed Mr.
Giaimo.

STATEMENT OF HON. ROBERT N. GIAIMO, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CONNECTICUT

Mr. Graryo. Mr. Chairman, I am happy to have this opportunity
to testify in support of H.R. 8939, legislation which I introduced to
amend section 13a of the Interstate Commerce Act and to require an 18-
month moratorium on the discontinuance of any passenger service by
rail.

Prior to 1958, the power to control changes or discontinuances of
passenger frain service was reserved to the particular States in which
the service was performed. Attempting to better the railroads’ com-
petitive position and to alleviate a depressed financial condition, the
Congress enacted section 13a as part of the Transportation Act of
1958, which offers the railroads an alternative to the State proceedings
and eases the way to the discontinuance of service,

In establishing criteria for section 13a, the Congress—acting in the
hope that the privately owned railroads would in good faith meet
their obligations to provide service to all segments of the public—
provided two guidelines to be considered in curtailment petitions.
These guidelines, which are applied by the Interstate Commerce Com-
mission, call for weighing of “public convenience and necessity” along
with factors threatening to burden interstate or foreign commerce.

I fear the 1958 legislation has been abused by carrier services that
interpret section 13a as an open invitation to discontinue passenger
services and inconvenience the general public. It has been far easier,
experience shows, for the railroads to provide information to support
their contentions of financial burden than it has been for the public to

&
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establish a public necessity for services. The record proves the dis-
advantage at which the public interest has been placed. 1 call atten-
tion to the fact that since the enactment of section 13a the railroads
have discontinued 786 passenger trains, including 61 trains which were
discontinued without a hearing or investigation by the Interstate Com-
merce Commission. I submit for this committee’s examination the
following:

Select passenger service operating statistics, class I line haul railroads, 1356-66

Average Passengers Total | Passenger

Year ending Dec. 31 miles of rond | carried (in passenger- train-miles

operated | thousands) miles (in {in thou-
millions) sands)

1135, 807 28, 8, 188 280, 866
112, 500 174 ‘ 274,789
100, 430 380, - 246, 402
9, 980 452, 326 225,45
™, 117 [ & 2 200, 367

1966 .. =
January to June 196

' Figures not adjusted to reclassification of class I railroad.

Source: Interstate Commerce Commission, 80th Annual ‘Report, 1066, table 24, “Transportation Sta-
tistics,” p. 165.

I have introduced II.R. 8939 because I fear that the increasing
number of passenger-service discontinuances threatens {o undermine
an important segment of our national transportation system. My legis-
lation will remedy this situation. It provides that petitions to dis-
continue or alter passenger service will be granted only after the
Interstate Commerce Commission conducts a panel hearing at which
the railroad must establish that its discontinuance action will not
constitute an undue burden upon interstate commerce or adversely
affect: the public’s interest. In effect, my proposal shifts the burden
of proof from the shoulders of the ublic to the railroads which are
required to show cause for discontinuance.

My legislation also provides for an 18-month moratorinm on all
actions for discontinuance of rail passenger services following the
enactment of my bill. This was underscored by the following remarks
of the Interstate Commerce Commission in the New Haven Railroad
matter:

More important from a travel standpoint, it has become increasingly apparent
in recent years that standing alone, even a comprehensive national network of
highways and secondary roads, such as that in existence or under construction
in this country, cannot accommodate all the public's foreseeable surface travel
demands. Moreover, it cannot adequately accommodate even the existing de-
mands. One clear lesson to be learned from the national experience of the past
decade is than an over-reliance upon the highways and the private automobiles,
particularly for the regular peaks which oceur in commutation travel to and
from our major cities, can be disastrous. The results—chronic and costly traffic
congestion, a contribution to the contamination of the air we breathe, and a
tragically high death and injury rate from road accidents—ecan stimnlate public
policy either toward the additional construetion of bigger and even less man-
ageable highway problems, or towards the restudying of all of the nation’s exist-
ing passenger travel facilities in the context of the nation’s needs today and
tomorrow.
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America is now at this junecture. It is faced with the question whether to
multiply its highway facilities and its highway problems to the exclusion of
other available resources for surface passenger movement, or to restudy and
improve the entire pattern of all such resources, including highway and rail.’

The moratorium I have proposed will allow time for the newly
established Department of Transportation to thoroughly examine
the existing transportation resources of onur Nation and to make its
recommendations to the Congress. In his testimony before this com-
mittee several weeks ago, Chairman William Tucker of the Interstate
Commerce Commission emphasized that:

It is now clear that traditional regulatory techniques, such as those embraced
in section 13a, can serve only a limited purpose and must be joined with force-
ful and imaginative long-range planning research, and development by the
railroads; authorities in local, regional, state and Federal governments; and
concerned members or groups of the general public.

I am in complete agreement with Chairman Tucker regarding the
limited purpose of regulatory provisions and the need for master-plan-
ning for the future. But, we cannot initiate imaginative programs
and develop long-range planning if one of the major components;
namely, passenger rail service, is destroyed, train by train, through
continuing and increasing discontinuance proceedings. Therefore, my
legislation offers to the Congress, the Department of Transportation
and the American public time for action before our passenger rail
network is decimated beyond hope.

Mr. Frienen, Thank you for your presentation Mr. Giaimo.

Mr. Gramvmo. Thank you for the opportunity, Mr. Chairman.

Mr. Frieoen., If there are no questions, our next witness will be
Mr. Paul Rodgers, of the National Association of Railroad & Utilities
Commissioners. Mr. Paul Rodgers.

STATEMENT OF PAUL RODGERS, GENERAL COUNSEL, NATIONAL
ASSOCIATION OF RAILROAD & UTILITIES COMMISSIONERS

Mr. Rovoers. Mr, Chairman and members of the committee, my
name is Paul Rodgers. I am the general counsel for the National
Association of Railroad & Utilities Commissioners (NARUC).

The NARUC was founded in 1889. Within its membership are the
governmental bodies of the 50 States and of the District of Columbia,
Puerto Rico, and the Virgin Islands which regulate carriers and pub-
lic utilities. The chief objective of the NARUC is to serve the public
interest through the advancement of governmental regulation of car-
riers and utilities.

The members of the NARUC appreciate the opportunity you have
given me as their spokesman to make their views known on H.R. 7004,
which proposes an amendment to section 13a of the Interstate Com-
merce Act relative to passenger train discontinuance procedures.

We of the NARUC are vitally concerned with the development of a
sound and adequate rail passenger service which will be responsive to
the needs of a growing America.

We believe that the decline in the use of rail passenger service is
merely a temporary episode in the Nation’s transportation history.

1 Financial Docket No. 23831, New York, New Haven & Hartford Rallroad Co., Trustees,
Discontinuance of All Interstate Passenger Trains, Apr, 5, 1966, pp. 159-160.
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The crowded airways and clogged highways of America will not be
equal to tomorrow's transportation tasks. Man has never developed a
more efficient and economical means of mass transportation than the
railroads.

We are impressed by statistics which show that even at the present
low railroad speeds, one set of tracks can do the job of up to 20 lanes
of highway and that in some areas, construction costs for highways
can be as much as 16 times as high as those for railroad modernization
that would provide the same service.

It seems to us quite important to make a determined effort to pre-
serve rail transportation, which already holds exclusive rights-of-way
through the heart of every major metropolitan center. Especially in
urban areas where highway and airport costs reflect premium real
estate values, it wounld be the worst kind of folly to allow our railroads
to fall into disuse as passenger-carrying facilities.

Although highway transportation is a vital force in our system,
it cannot adequately handle the mass transit burden. Not only are
highway rights-of-way costs soaring in urban areas, but their con-
tinued acquisition will diminish substantially the property tax base on
which local governments rely for support.

The most striking example of the automobile’s usurpation of urban
space is Los Angeles, where 30 percent of the downtown ground area
is taken nup by streets and expressways and 32.8 percent by parking
lots, leaving only 37.2 percent for the business activity that is the life
of the city.

Furthermore, the construction of more expressways simply gen-
erates more traffic which in turn renders the expressways outmoded
before they are completed. I understand that auto proliferation has
recently exceeded the national birth rate. Is it any wonder that the
problem of air pollution grows more serious?

Air carriers are another valuable link in our transportation system.
However, they, too, face severe limitations in the field of mass transit.

Commercial and private aireraft are filling our skies at an alarming
rate. Commuting time between downtown and airport continues to
lengthen across the Nation. And, of course, bad weather plays havoe
with air schedules.

Obviously, air carriers cannot solve our growing transportation
problems.

Our trend of rapid urbanization and population growth unmistak-
ably foretell that America will have to return to the use of widespread
rail passenger service.

Japan’s Tokaido Line and the European railroads prove the feasi-
bility and desirability of modern rail passenger systems. The develop-
ment of such modern systems in this Nation will of course demand
the best efforts of government and industry.

A simple amendment to section 13a of the Interstate Commerce Act
will of course not solve our rail passenger problem. However, the
proper amendment of section 13a will be an important tool in conserv-
ng a nucleus of rail passenger service to provide the foundation for ex-
panding to meet tomorrow’s transportation needs. If stations are
closed, ticket selling and sales organizations disbanded, and extra
tracks ripped up, it will be that much more difficult and expensive to
revive train service later on.
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We believe that H.R. 7004 as presently drawn will correct several
deficiencies which now exist in section 13a procedures.

In particular, we support those features of H.R. 7004 which will:

(1) Authorize the Interstate Commerce Commission to require the
continuance or restoration of operation of service subject to just and
reasonable terms and conditions:

(2) Afford the ICC more time in the initial and final investigation
of train discontinuance petitions filed by railroads;

(3) Provide that the carrier proposing to discontinue passenger
service shall have the burden of proof in establishing that tllle public
convenience and necessity permit the discontinuance or change in
service and that the continuation of the service would unduly burden
interstate or foreign commerce ; and

(4) Provide for judicial review of any ICC order entered after
hearing under section 13a in the Federal district courts.

We believe that these features of H.R. 7004 are fair and will advance
the public interest.

In addition, we recommend that section 13a be further amended in
three respects.

First, we believe that the first paragraph of section 13a, which con-
cerns trains crossing State lmrrlmﬁ-a. should be amended to provide
that applications filed thereunder would be first heard and deter-
mined by a joint board of State commissioners when the proposed dis-
continuance involves not more than nine States. Such a joint board
would be constituted in a manner similar to the joint boards which are
now provided for in part 1T of the Interstate Commerce Act—49
U.S.C. 305.

The joint board procedure has worked successfully in motor carrier
regulation and has significantly strengthened Federal-State relations.
We believe it should be extended to section 13a.

Under our proposal, the section 13a joint board would apply the
same legal standards for deciding railroad petitions as are now applied
by the ICC. On appeal, the ICC could reverse or modify the decision
of the joint board if it determined that the board failed to apply the
proper legal standards on the basis of the findings of fact made by
the board.

We believe that such an amendment would be a sound application
of the concept of creative federalism, and would provide a salutary
balance between regional and national needs regarding passenger
train service. It would be consistent with President Johnson’s goal of
achieving a “total working partnership” between the Federal and
State Governments as announced in this year’s state of the Union
message.

You may recall that section 13a was enacted in 1958 because sone
believed that some State commissions were too reluctant in permitting
railroads to discontinue unprofitable passenger train services. How-
ever, it appears to us that the pendulum has now swung too far in the
opposite dirvection.

The ICC, acting under section 13a, has permitted hundreds of trains
to be discontinued in the past several years with the result that railroad
passenger service is at best sparse throughout the country and in some
areas has ceased to exist. During the past 5 years rail travel has de-
creased 16 percent and is now but one-fifth of the alltime peak sct
in the World War IT vear of 1944.

79-T05—87—38
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We believe that a joint board composed of State commissioners
applying national standards will give a_proper balance to regional
and national needs in passenger train discontinuance cases. If the
joint board errs in its decision, then of course the I1CC would be free
on appeal to correct any misapplication of national standards.

Second. we believe that section 13a should be amended to provide
that a railroad shall not discontinue or change passenger train service
unless it first gives notice to the public and to the Interstate Commerce
Commission. Under the present law, a railroad is free to discontinue
or change passenger train service without notice if the State for some
reason does not require continuation of such service. We believe that
such a loophole is inimical to the public welfare.

Third, we recommend that L(-:n'in‘_::-; under section 13a be made
mandatory when requested by an agerieved party. The discontinuance
of passenger train service is much too important a matter to be per-
mitted withont a hearing when one is requested.

Summarizing, we believe that H.R. 7004 should be enacted into
law with the three amendments which I have just described.

In closing, I wish to invite the members of this committee to call
upon me or the other members of the Washington sta ff of the NARUC
whenever you need information concerning State regulation.

Thank you for your attention.

Mr. Frieper. Thank you very much, Mr. Rodgers, for a very clear,

recise statement.

Mr. Dingell, are there any questions?

Mr. Drxoert. No questions, Mr. Chairman. Thank you.

Mr. Frieoer. Mr. Devine, have you any questions?

Mr. Devrxe. The only thing T would bring up, Mr. Rodgers, is as
to page 4 of your statement, paragraph No. 3. We got into a little col-
loquy yesterday with the Chairman of the Interstate Commerce Com-
mission about the burden of proof. Do you have any preconceived no-
tions about whether the burden of proof should rest on the carrier as
a burden on interstate commerce ¢

Mr. Ropeers. I think throughout our entire system of jurisprudence
in this country the burden of proof traditionally falls on the peti-
tioner or mover. I think this is particularly true in this case because
the railroad has the statisties to show the financial effect of operation.

Mr. Devixe. Could you give me an example of how continuation of
service would unduly burden interstate commeree? It is not discon-
tinnance. It is continuation of the service would unduly burden inter-
state commerce. I would like to have an example of that if you could
suggest one.

Mr. Ropeers. T am sure that your thinking on examples would be
as good or better. than mine. T would think that any service which
is grossly unprofitable would probably be a burden on interstate com-
merce. 1 don’t think that is the only thing you would look at. You
would have to weigh several other considerations.

Mr. Devine. I would think that that would be a burden on the
carrier more than on interstate commerce as such.

Mr. Ropcers. I think the standings would be pretty much the same.

Mr. Devine. Thank you.

Mr. Frieper. Thank you, Mr. Rodgers.

Mr. Ropeers. Thank you.
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Mr. Dingerr. Mr. Chairman, before Mr. Rodgers leaves here. You
made some suggestions on amendments at the bottom of page 4 and
top of page 5 of your statement. You suggest that where trains cross
State borders there should be amendment to provide that applications
filed there would be first heard and filed before a joint board of State
commissioners when proposed discontinuance involves not more than
nine States. ] Iy

You said the joint board would be constituted in a manner similar
to joint boards which are now provided for in part II of the Inter-
state Commerce Act.

Is there any provision in law for establishment of joint boards by
the several States to do the work of the Interstate Commerce Com-
mission ?

Mr. Ropocers. No, the joint board proceeding would have to be es-
tablished by Congress.

Mr. DineeLr. This is a novel suggestion. There is no precedent in
the law for this, is there ?

Mr. Robcers. Yes, sir. There is a precedent in part IT of the Inter-
state Commerce Act. Joint boards are used in motor carrier regula-
tion by the ICC.

Mr. DineeLn. But what you are going to do by this is impose on
railroads the responsibility of going through not one board but two
beards, first the joint board, and then go through the ICC; am I
correct ¢

Mr. Robcers. I don’t think it would actually make it that proce-
dure, It would give the State commissions who are familiar with the
regional needs in the area a chance to present their needs first. There
would then be appeal to the ICC, In handling these the proposal has
two layers of procedure as well.

Also, I think by this groundwork being done by the State commis-
sions, it would relieve the ICC of some of the burden of this task by
permitting it to sit in an appellate capacity.

Mr. Dingerr. Is your purpose here just to have the views of the
States before the ICC?

Mr. Robeers. Yes; and to render the initial decision.

Mr. DiNgeLL. How does this joint board procedure work in motor
carrier regulation?

Mr. Roneers. Well, a representative for each of the States involved.
As I recall, I think it is up to four States or maybe it is more, but on
request for motor carrier authority or for abandonment of lines, and
so forth, the ICC can refer these matters to a joint board.

Mr. DixGeLL., You say it may?

Mr. RobGers. Yes.

Mr. Dixgerr. Is there a mandatory requirement ?

Mr. Ropgegs. I think where there is a minimum of three it is man-
datory. I don’t have the statute before me, but the statute is section
305 of volume 49 of the United States Code, The citation is given at
the top of page 5.

Mr. Dixgern. What is the reason for this magic number of nine
States, when the proposed discontinuance involves not more than
nine States? What is the significance of nine States? Why would it
be desirable in seven, eight, or nine States, but not in 10 States?
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Mr. Robcens. You have to weigh, one, if the number gets too large,
the procedure becomes too bulky. We think nine is reasonable because
the TCC itself is composed of 11 members. So I assume that 11 is not
too cumbersome.

It is our opinion that that would cover about every passenger dis-
continuance case that would arise in the country.

Mr. Dincenr. Effectively, what you are doing is covering every
passenger discontinuance rather than fix some figure which would be
arbitrary in number but which would be fixed on convenience; am I
correct in this?

Mr. Ropcers. T don’t follow the question. What we ave trying to
do by the nine is to cover all the passenger train discontinuance cases
or substantially all of them.

As I mentioned with the analogy with the ICC membership, we
do not think that nine in a nine-member joint board would be un-
duly cumbersome.

Mr. Dincerr. You say, “Under our proposal, the section 13a joint
board would apply the same legal standards for deciding railroad
petitions as are now applied by the ICC.”

T am trying to see how this would particularly change the result
that the 1CC would arrive at. Do you have any reason to believe
that the joint board composed of nine different State commissioners
representing different States would arrive at a different conclusion
than wonld the ICC on the basis of the same set of facts in the same
case?

Mr. Ropaers. T would think that there would be a possibility of that
occurring. As yon know, prior to 1958, the State commissions handled
this job completely. It was turned over to the ICC because many of
the State commissions or some of them were too reluctant.

Now, by organizing this joint board of State commissioners, it would
throw this matter back for initial decision to the grassroots. You
would then have a body of State commissioners, and the expertise
accompanying them, that would be very much aware of the regional
needs of the economy and how much this passenger service means
to that particular area of the country, and we think that that would
be a favorable forum to try these matters in because I think the State
commissioners would be better in touch with the local situation and
could balance this better.

Now. if the State commissioners went too far, if they misapplied
the national standards, and of course they would apply the same
standards as the ICC, the TCC could correct that on appeal: but we
think that this grassroots approach initially would be beneficial to
the administration of 13a procedures.

Mr. Dincerr. So that our positions are relatively clear, I would
like to remind you that I opposed the provision for discontinuance
in 1958 on the ground that it was a very bad thing. T don’t think we
ought to terminate passenger service so lightly. I am troubled here
that what you are doing is, rather than setting in motion an expedited
procedure to arrive at a decision, just utting more procedural road-
blocks, rather than attacking the flm{]l;\mom:ll problem.

If there is reason to think that the ICC is not doing the job with
regard to discontinnance, perhaps, maybe this committee ought to
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take a look at the actions by the ICC in terms of termination of rail
service.

Now, do you make any allegation that rail service has been too
lightly terminated in the passenger sector by the ICC?

Mr. Ropaers, Well, I am not here to criticize the ICC.

Mr. Dineerr. If you have a eriticism, I believe it is the place of
this committee to ascertain it. If you feel they are not doing the job,
I would like to hear from you on this because if they are not, we will
find out why not.

Mr. Roneers, Of course, we think that the ICC in some cases, and
I don’t have any particular in mind, but there have been a lot of
trains taken off since the ICC has taken the responsibility.

Mr. DingeLyL, I don’t like this any better than you do, but if you feel
that they are not applying proper standards, per haps we ought to
change the standards rather than put in more procedural unpedmmms

Railroads are very happy to change a train they don’t like through
more procedure. If the ICC is not (ltmw the job in terms of reviewing
these discontinuances, or is allowing discontinuance of passenger trains
that should be mnlimwd, then this committee has a responsibility to go
into it: but as far as imposing additional procedural restrictions on
the 1CC, this doesn’t strike me as being a good way.

I think you will agree that it would be much more important for
this committee to go into this on the basis of substance rather than
procedure; am I correct?

Mr. Ropncers. I think this would affect substance,

Mr. Dincer, Mr. Chairman, I know you are busy, and I don’t want
to get into this, but I think this is an important point, and we ought
to have a clear understanding of what we are doing,

Mr. Rodgers, the chairman has indicated that I should discontinue
my questions.

Mr. Robcers. I think one response: As to the procedural problem
about extending the length of time, I think that could be dealt with by
writing time locks into the standard by saying that this joint board
must be organized and must act in so many days. We are not here to
launch any extreme attacks again the ICC. I think the ICC is dedicated
and doing a good job. We think, though, that there should be a
balancing of these regional national needs.

We think that if the State commissions get the first erack at this
and render the initial decision, it would add more balance to the
solution of this problem.

Mr. Dingerr. Thank you very much.

Mr. Frieper. Mr. Pickle, any questions?

Mr. Picgre. Mr. Chairman, 1 have just now come to the meeting
and have not had a chance to read the gentleman’s remarks. I have no
qm‘s(innk at this time.

Mr. Frieoer. All right. Thank you very much.

Mr. Ropcers. Thank you.

Mr. Frieper. I received a telegram from the Towa State Commerce
Commission signed by Dick A. Witt, chairman; Bernard J. Martin,
commissioner: Frank B. Means, commissioner.

1 would like to have this inserted in the record at this point.
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(The telegram referred to follows:)
[Telegram]
Des MoIixes, Towa,
April 21, 1967.
Hon. SAMUEL N. FRrRIEDEL,
Chairman, House Subcommittee on Transportation and Aeronautics, House of
Representatives, Washington, D.C.:

This telegram is being submitted in connection with the forthcoming public
hearing on H.R. 7004 relative to changes in section 13a of the Interstate Com-
merce Act. The Iowa State Commerce Commission wholeheartedly endorses the
NARUC railroad problems, committee's support of the recommendations of the
I1CC and the committee's advocacy of establishment of the joint board of pro-
cedure in passenger train discontinuance cases, It is respectfully requested that
the contents of this telegram be brought to the attention of your committee at the
public hearing and inserted in the record.

Ditck A. Wirr, Chairman.
BERNARD J. MARTIN, Commissioner.
FrRANK B. MEANS, Commissioner.

Mr. Friepen, Our next witness will be Mr. Milton J. Shapp, Phila-
delphia, Pa.

Mr. ‘-ainpp, you may proceed in whatever way you want. If you want
to summarize your statement or read the w hole statement, it is satis-
factory. If you want to summarize, the whole statement will be included
in the record.

STATEMENT OF MILTON J. SHAPP, PHILADELPHIA, PA,; ACCOM-
PANIED BY GORDON P. MacDOUGALL, COUNSEL

Mr. Suarr. I greatly appreciate this opportunity, Mr. Chairman, of
appearing before your committee to state my views on the pl‘)pnaed
bills.

First I would like to introduce my attorney, Mr. Gordon Mac-
Dongall, who is my legal counsel. He, too, will be available to answer
any quo-,tum'a that may pertain to the legal points.

T am Milton J. Shapp with offices at 1424 Walnut Street, Philadel-
hia, Pa., 19102. T appear here today with some suggestions "relative to

LR. 7004 and companion bills. 1 welcome the opportunity you have

extended me to express by views on the railroad passenger train situa-
tion. I am accompanied by Attorney General Gordon P. MacDougall of
Washington, D.C., who has assisted me in certain legal portions of this
statement and who has acted as my counsel in various transportation
matters.

In most modern nations of the world, transportation leaders are
1]1]‘\\ I‘T ‘“ll'll"' new w 'l\“ to 1!]11\10\ e ‘l]‘fl II'I ex ]) 11[!1 service to I]'f‘ ])‘Ilh—
lic. It is ironic that in the most advanced nation of all—the United
States of America—railroad leaders are bent upon curtailing service
to the public.

I am in accord with most of the provisions embraced in these bills,
but I urge caution as to some of them.

H.R. 7004, introduced by C l.anm an Stagaers with the endorsement
nf the Interstate Commerce Commission would (1) increase from 4 fo

7 months the period within which the Commission could suspend a dis-
mnf.l\'nnf*o notice ]wndmu‘ investigation, (2) permit the Commission
to issue “conditional” decisions, and (3) clarify the right to judicial
review.
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H.R. 260, introduced by Representative Bingham of New York,
would specifically require the Commission to consider financial assist-
ance available pursuant to the Urban Mass Transportation Act of
1964 or any other law for the purpose of continuing passenger opera-
tions and the effort of the railroad to avail itself of such assistance.

H.R. 519, introduced by Representative Dwyer of New Jersey,
would supplement the present provisions so as to require the continu-
ance of trains where required by the public convenience and necessity
that involve railroads eligible Tor proposed local, State, regional or
Federal programs which would directly affect the operation or service
of the train and substantially benefit therefrom. And here is a very
important point of Representative Dwyer’s bill—or that involve rail-
roads that are parties to a proposed merger from which they could be
expected to benefit.

My present view on these bills is to fayor H.R. 7004 except for the
added “conditional” power which would be given the Interstate Com-
merce Commission; I am in complete accord with H.R. 260; I am in
accord with HL.R. 519 except for the provision therein which would
relate railroad merger proceedings to passenger train discontinuance
proceedings. The next two pages take up the efforts I have made in
the past 2 years in various railroad matters.

INVOLVEMENT WITH PASSENGER TRAINS

I am vitally concerned with railroads and passenger trains as a citi-
zen of Pennsylvania, as a stockholder of the Pennsylvania Railroad
Co. (PRR), and as a patron of both commuter and intercity railroad

passenger service.

I have become familiar with the workings of section 13a of the
Interstate Commerce Act as a witness and as a party to several ICC
proceedings.

I testified on February 17, 1967, at Williamsport, Pa., in finance
docket No. 24398, Pennsylvania Railroad Co. discontinuance of trains
Nos. 570 and 571 between Buffalo, N.Y., and Baltimore, Md. This
yroceeding involves the last remaining daylight PRR train service

stween Baltimore, Md.. and Buffalo, N.Y., serving Pennsylvania
cities such as York, Harrisburg, Sunbury, Williamsport, Lock Haven,
Emporium, Renovo, and Port Allegany, among others. If discontinu-
ance is permitted, there will remain only overnight passenger train
Service.

I filed a brief with the ICC urging the continued operation of these
trains as did the State regulatory commissions of Maryland, Pennsyl-
vania, and New York.

I testified and am a full participant in finance docket No. 21510, pop-
ularly termed the “inclusion” case whereby Erie-Lackawanna Railroad
Co. (E-L), the Delaware & Hudson Railroad Co. (D. & H.) and Bos-
ton & Maine Railroad (B. & M.) defensively seek to be absorbed by
the Norfolk & Western Railway Co. (N. & W.) so as to reduce the
injury facing them when and if the Penn-Central mexrger should ever
come to fruition. '

This “inclusion” case is intimately related to the discontinuance of
the Erie-Lackawanna’s Phoebe Snow passenger train which was au-
thorized by former Commissioner Webb by order served November 9,
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1966, in finance docket No. 24205. The Phoebe Snow operated between
New York and Chicago, serving the Pennsylvania communities of
East Stroudsburg, Cresco, Pocono Summit, Seranton, Corry, and
Meadville.

The Phoebe Snow case has been pending reconsideration since De-
cember 9, 1966, and the “inclusion” case to which it is related was
orally argued before the Commission on April 13, 1967.

Although Phoebe Snow, a daylight train, ran at a profit in recent
years and received the enthusiastic support of its patrons, Commis-
sioner Webb found in his report served November 9, 1966, that discon-
tinuance might save E-L about $1.4 million annually because much of
the Phoebe Snow nonpassenger business could be handled on other
trains. This alleged saving played an important role in his recom-
mended report served December 22, 1966, in the “inclusion™ case, since
it made E-L a more attractive partner for acquisition by N, & W.

I testified and am a full participant in finance docket No. 21989, the
proposed Penn-Central merger which the 1.S. Supreme Court, on
March 27, 1967, remanded back to the ICC for further proceedings.
This proposed merger is intimately tied to New Haven Railroad (NH)
passenger train service,

Although the hearing examiners in the Penn-Central case strongly
opposed inclusion of NY passenger operations in the proposed merger
as “a persistent and substantial burden,” the Commission found that
the Penn-Central merger did not have enough in its favor without
the benefit of including NH passenger operations.

Accordingly, it found that the Penn-Central merger would not be
consistent with the public interest without inclusion of NH passenger
service. (327 ICC 475, 524.)

The Commission issued its report in the New Haven passenger dis-
continuance proceeding (finance doc. No. 23831) simultaneously on
April 27, 1966, with its decision in the Penn-Central merger case. In
point of fact, the ICC found very liitle else in favor of the Penn-
Central merger. This is a far ery from the original justification for the
merger as advanced by PRR and NYC.

I am a party to finance docket No. 23832, the proposed merger of the
Norfolk & Western and Chesapeake & Ohio railroads. This merger is
advanced as defensive in face of the Penn-Central merger and the
N. & W.-C. & O. merger is equal in size to the proposed Penn-Central
merger.

Practically on the eve of the opening of hearings, the Central Rail-
road Co. of New Jersey went into reorganization. I can foresee that
passenger operations of the Jersey Central might be a vehicle for
approval of the N. & W.-C. & O. merger, and the Jersey Central has
petitioned for inclusion in the N. & W.-C. & O. merger. This would be
the New Haven story all over again.

POSITION ON PASSENGER TRAIN SERVICE

I support the basic premise of the 1958 legislation enacting the
present section 13a of the Interstate Commerce Act. Shippers of freight
should not be obligated to unduly subsidize passenger operations which
are an undue drain upon interstate commerce and which are not re-
quired by the public convenience and necessity.
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Freight rates and service are crucially important to the commerce of
a State or a region. Truly burdensome passenger service which is
nevertheless essential should be underwritten by the local, State, or
regional governmental organizations in cooperation and perhaps joint
participation with the executive agencies of the Federal Government.

The 1958 amendment was passed upon a record showing a far differ-
ent financial picture for the eastern railroads than exists today. For
example, consolidated Pennsylvania Railroad Co. net income was $11.8
million in 1958 and further dropped to $1.1 million in 1960. However,
net income has risen dramatically in each subsequent year and reached
$90.3 million for the year 1966, Therefore, what constitutes an “undue”
burden today should be significantly different from the years 1958-60.
Of course, it is obvious that this changes from year to year.

On the other hand, I strongly support railroad passenger service and
prefer to ride trains when my schedule permits and when the trains
are clean. I urge many of the modifications for section 13a proposed in
the legislation under consideration by yonr committee.

T point out here, by the way, with regard to clean trains, that the
railroad industry in America is the only industry with which I am
familiar, and I have been a businessman for many, many years, that
when it faces more competition it reduces service and raises the prices
for that service, and then wonders why it continues to loose business.
If any other industry ran itself in the same way, it would go broke.

FAILING OF THE INTERSTATE COMMERCE COMMISSION
UNDER PRESENT POLICY

Before getting into my comments for strengthening the true purpose
of section 13a, I wish to state my view that the ICC is not administer-
ing the passenger train policy established by Congress in 1958.

T direct your attention specifically to railroad mergers, where the
Commission is using passenger service as the principal justification for
a series of railroad mergers. H.R. 519 would merely bring this fact
more into the open and make case law into statutory policy. Further-
more, and even apart from mergers, I detect a possible new policy from
the speech of Commissioner Tucker given April 17, 1967, which might
spell the end of long-haul daylight passenger train runs.

Railroad mergers: Since it is my understanding that it is the de-
clared policy of Congress not to require freight shippers to subsidize
unduly burdensome passenger service, it follows that the Commission
should not circumvent that policy by resort to a railroad unification
proceeding arising under section 5(2) of the Interstate Commerce Act.

If the Penn-Central merger is bad, why does it become consistent
with the public interest by a takeover of New Haven passenger opera-
tions? This is not only a subsidization of passenger service by shippers
of freight, but requires that southern New England and the aflluent
Fairfield County, Conn., commuters be bailed out by Pennsylvania,
West Virginia, Kentucky, Tennessee, and other States in the Appala-
chian region. The States of Connecticut, Massachusetts, and Rhode
Island complained about their payments to the New Haven Railroad
in their joint brief to the U.S. Supreme Court in the Penn-Central
merger case filed December 30, 1966 :

These states, as already pointed out in the discussion of their interest, supra,
are spending vast sums of money to support the New Haven, a privately owned
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utility in which they have no proprietary interest. This money must be diverted
from equally pressing needs in the areas of education, health, welfare, urban
renewal, cultural enrichment and the myriad other services which the states
help support.

This is true for the States of Maryland, West Virginia, Pennsyl-
vania, and others. And why should we in these States be called upon to
subsidize the operations of the New Haven Railroad serving just the
States in New England ?

The longer merger is delayed, the longer these payments must continue, so
that what was begun as interim emergency assistance becomes an unending
burden.

The threat of a Penn-Central merger has caused the Erie-Lacka-
wanna to seek protection by inclusion in the N. & W. aystem, In this
situation, discontinuance of the Phoebe Snow facilitates inclusion.

Representative Dwyer’s bill, H.R. 519, frankly puts the issue of
railroad mergers and passenger service squarely before you. I urge
the merger provision of H.R. 519 not be adopted and, further, that this
committee in its report declare a firm policy against the use of railroad
mergers to either bail out or kill passenger service.

The problem of mixing railroad mergers and passenger discontinu-
ance proceedings does not appear to have arisen prior to the year 1958
because the State regulatory ageneies had jurisdiction over passenger
train service and the ICC had jurisdietion over railroad unifications.

Section 13a has placed the two types of cases in the hands of the same
Federal agency. I think a good argument might be made for either
returning the passenger train power to the States or else terminating
the power of the ICC to grant antitrust immunity in railroad unifica-
tion matters.

The present practice of the Commission operates unfairly against
rural areas, mining areas, and those cities which have taken steps
toward a solution of their passenger train problems. The Penn-Central
merger would adversely affect Pennsylvania because traffic moving be-
tween Youngstown and Columbus, Ohio, on the west, and Linden,
N.J., on the east, would be diverted from the Pennsylvania Railroad
main line across Pennsylvania in favor of the New York Central route
across New York State running between Buffalo and Albany, N.Y.

This proposed merger has tnmrered the “inclusion” case which
will be adverse to Pvnn&-\l\'am.l apart from the Phoebe Snow dis-
continuance. The same Penn-Central merger has triggered C. & O.-
B. & O. to control the Western Maryland Railw ay, which unification
would tear up much of the Western Maryland track, running through
Maryland and parts of Pennsylvania, in favor of the B. & O. route
and have a substantial adverse impact upon Elkins, W. Va., and
Hagerstown, Md., in particular.

And now comes another proposal—that of N. & W-C. & O. to
defend themselves against the Penn-Central merger. The New Haven
transported about 5 billion ton-miles in 1966, whereas Penn- Central
carried over 92 billion ton-miles, The 5 billion is the tail \\"\;:.".‘Ilnﬂ'
the dog, not only of the 92 billion of Penn-Central but the entire rail-
road sy qt(,m in the eastern district.

Should all of these railroad consolidations, with the resulting loss
of competition, tearing up of tracks, reduction in facilities, and so
forth, take place under section 5(2) of the act on the alleged ground
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of preserving New Haven passenger service, despite the policy ex-
pressed in section 13a¢

Davlight trains: Commissioner Tucker, in his April 17, 1967, speech
to the Western Railway Club at Chicago, 1ll., called for a tough
policy with respect to the future of passenger tramns in the years
ahead :

In implementing the concept of an integrated national rail passenger system,
passenger trains should not be continued in operation merely because they are
a convenience to the traveling public. A tougher and more realistic standard is
needed. Under any standard, the Nation will need, by the 1970's at least, a strong
network of high-speed, medium-range passenger trains—of the Tokaido line
genre—supplemented by a small but viable core of long-haul overnight services
between emerging megalopolitan communities, and to and from primary sites of
national historic interest.

Commissioner Tucker is overlooking the fact that continuation of
passenger trains is absolutely essential if America is to grow in the
future. We cannot carry the full transportation load on highways
and through the air.

In terms of planning for tomorrow, we need have no hesitancy in terminating
those interstate or intrastate passenger trains which are not demonstrably needed
in either the short or long term.

I am disturbed by what the above may mean for present long-haul
daylight passenger train service. Will the Commission use the in-
creased power of H.R. 7004 to “condition” discontinuance petitions
that will hamstring protestants to a daylight passenger train dis-
continuance proceeding ?

Throughout the rest of the world, in Europe and even in parts of
Latin America, they are building more railroad service rather than
trying to terminate it.

We had a very interesting situation develop recently in a train
discontinuance case, that of the Pennsylvania trying to eliminate the
daylight trains between Buffalo and Baltimore. Hearings were held
in Harrisburg, Williamsport, Olean, and Buffalo, and some 40 or
50 or 60 witnesses appeared at these hearings,

The Pennsylvania Railroad presented evidence showing that they
were losing money on the entire run between Baltimore and Buffalo.
Witnesses In opposition to the discontinuance submitted evidence to
show that the figures for the Pennsylvania Railroad were not cor-
rect, and the Pennsy admitted that they were in fact making a profit
on the entire run. '

Then at the very end of the hearings, in fact during rebuttal, they
asked permission of the Commission fo put in a new case and to dis-
continue the train service between Harrisburg and Buffalo instead.

None of the witnesses who had testified against the proposed action
were even aware that they were going to make this change. This neces-
sitated going back into the record and digging out the financial in-
formation to show that that portion of the service from Harrisburg
to Buffalo wasstill orerating at a profit. .

At the close of the scheduled hearings during rebuttal evidence,
PRR introduced a new revenue-and-cost study covering only the
Harrisburg-Buffalo segment of the run. Its counsel stated that the
Commission had the power to grant a partial discontinuance of the
daylight trains over the 312-mile segment between Harrisburg and
Buffalo, while retaining the 83-mile run between Baltimore and Har-
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rishurg. The hearing examiner expressed doubt on the matter, but
the Commission on March 3, 1967, upheld the right of PRR to intro-
duee this evidence, which completely changed the “rules of the game.”
A new round of hearings commenced which lasted for a longer period
than PRR’s initial case. However, since these further hearings were
held in Washington, D.C., it was impossible to recall the local wit-
nesses who had testified in Harrisburg, Williamsport, Olean, and
Buffalo so as to adduce testimony attacking the new proposal. In
essence, the umpires were permitfing one team to play football on
their home field whereas everyone else had come prepared to play
baseball as originally announced. I think this was an error but the
witnesses if they were going to testify against it now would all have
1o come to Washington and it made it more difficult for us to oppose
the discontinnance of this train.

I think that that was really an error on the part of the ICC but
that will have to be determined, of course, in the future.

This March 3 date also has some signficance because only the day be-
fore the Commission released its justification in support of H.R. 7004
and companion bill, S. 1175. The Commission stated in its March 2
press release:

One section of the bill would authorize the continuance or restoration of oper-
ation of service, subject to terms and conditions that might be found just and
reasonable, Under the current statute, the Commission has only the option to
permit the discontinuance to go into effect or to require the service to be con-
tinned. The Commission at present has no power to impose any changes or other
conditions under which the service should be continued.

Senator Magnuson stated in introducing S. 1175 on March 3, 1967:

Mr. Macxusos. Mr. President, T think the real importance of the bill is that
the Interstate Commerce Commission heretofore had to say yes or nmo on an
application, They will now be able to say that the service cannot be discontinued
for a certain period of time or that the service can be curtailed or that there can
be a consolidation of service.

The bill wounld provide flexibility and wounld be in the publie interest, (Congres-
sional Record, p. S3027.)

In view of the fact that the Commission has yet to llll'E'SPut any ex-
amples of passenger train cases which might be decided differently,
had it the power to “condition” its decisions, T question whether it is
advisable to give the Commission such additional powers. I have an
open mind but cannot, in the absence of information from the Com-
mission, support its request for additional power.

MOST OF THE PROVISIONS OF THESE BILLS ARE DESIRABLE

As already pointed out herein, the added power requested by the
Commission to “condition™ a discontinuance order does not appear fo
have been justified, and T believe the Commission is circumventing the
policy of section 13a in its railroad merger decisions. However, most of
the other provisions of HL.R. 7004 seem desirable. These are (1) an ex-
tension of the 4-month investigation period to 7 months, and (2)
clarifying the right to judicial review.

In connection with judicial review, uncertainty has arisen as to
whether a protestant must first petition the Commission for recon-
sideration of an order authorizing discontinuance and have a deter-
mination thereof prior to the commencement of judicial review. The
Commission, on August 3, 1966, took the position before the Senate
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Commerce Committee in hearings on Senate Resolution 284 that judi-
cial review may not be invoked prior to a ruling by the agency on peti-
tions for reconsideration. (This was also the Commission’s position in
Public Service Board of the State of Vermont v. United States (C.A.
4611, U.S.D.C.-D. Vt., 1966). I understand that the Commission has
since adopted a neutral policy on the question whether a court, relying
upon its inherent equity power, can issue an injunction to preserve the
statue quo, pendente lite, even though a “final” order has not been is-
sued by the Commission. (State of Vermont v. Boston & Maine, C.A.
4799, U.S.D.C.-D. Vt., pending.)

Tt might be possible llm' the Commission to remove this uncertainty
(Public Service Board of State of Vermont v. United States, 87 S. Ct.
3 (1966) ), now by amending section 1.101 (a) (2) of its General Rules
of Practice, so as to make orders under section 13a administratively
final when initially rendered by division 3 of the Commission. This
might clarify the right of effective judicial review at a stage where it
could be possible to obtain an interlocutory injunction so as to keep a
given passenger train in operation pending judicial review. Most pas-
senger discontinuance cases are decided by division 3 of the Commis-
sion, and orders of division 3 are ordinarily ripe for judicial review
except where an examiner’s report has been omitted.

The situation facing protestants in a discontinuance cases is that the
order of division 3 is 1'('1(':150{] only a day or two prior to the expiration

of the 4-month statutory period and has not been the subjeet of a prior
examiner’s report. If discontinuance is anthorized, a protestant should
have a clear vight to institute judicial review procedures at once. The
difficulty is that since an examiner’s report is omitted in a section 13a

case the initial decision of division 3 is not final for review purposes
by section 1.101 of the Commission’s rules. An amendment of section
1.101 might clarify the right of a protestant to seek judicial review,
obtain an interlocutory injunction, and yet not deprive the Commis-
sion of the opportunity to revise its order upon reconsideration. It is,
of course, difficult to restore a passenger train and expect the former
level of patronage if the train has been discontinued for a substantial
period of time. The additional 2-month period of H.R. 7004 beyond
the statutory 7 months might provide the answer if the Commission
would positively act within such period.

As mentioned elsewhere in my statement, I am in accord with the
purposes of H.R. 260 and H.R. 519, except for the merger provisions
of the latter.

CERTAIN ADDITIONAL MATTERS MIGHT PROPERLY BE CONSIDERED BY THIS
COMMITTEE

On Mareh 27, 1967 the U.S. Supreme Court denied certiorari in No.
1066, The Pennsylvania Public Utility Commission et al. v. T'he Penn-
sylvania Railroad Company. The background of this proceeding is
that the Pennsylvania Public Utility Commission had denied a request
of the PRR to discontinue the Pennsylvania portion of its Harrisburg,
Pa.-Hagerstown, Md., passenger train. Thereafter PRR filed a_peti-
tion with the ICC under section 13a(1) to discontinue the entire inter-
state operation. The ICC failed to institute an investigation with the
opportunity for hearings, so that the discontinuance became effective
without suspension. This case brings to light the issue of permitting
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discontinuance of trains without the opportunity for a hearing, which
is the situation today if the ICC fails to suspend the discontinuance
notice, In view of the fact that section 13a has been on the books for
almost nine years, I think railroads should have long since taken steps
to terminate any really flagrantly burdensome trains. Accordingly, I
support whatever legislation may be proposed to require a hearing in
all futurs diseontinuance proceedings. l

There is, I believe, a technical ambiguity in H.R. T004 with respect
to the burden of proof in a discontinuance ease. Although the railroad
would have the burden of establishing that public convenience and
necessity permit the discontinnance and that the service would unduly
burden mterstate commerce, the findings required by H.R. 7004 would
be in a negative form.

The railway labor organizations have repeatedly urged that certain
forms of protection be provided employees displaced nupon the discon-
tinunance of passenger trains. I think that your committee should give
careful consideration to the labor protective problem in its delibera-
tions.

I wish to sincerely thank this committee for the opportunity afforded
me to present this statement on the problem of railroad passenger train
serviee.

Mr. Friener. T want to thank you, Mr. Shapp, for your statement.
Although I don’t agree with everything you said I want to compliment
you for your service as a public-spirited citizen.

Mr. Dingell.

Mr. Dixcerr. I have no questions, Mr. Chairman, except to thank
Mr. Shapp.

Mzr. Frieogrn. Mr. Devine.

Mr. Devine. Thank you, Mr. Shapp. Are you appearing as a mem-
ber of the public or a stockholder or not representing any organization ?

Mr. Srape. I am representing myself, sir, and have been for some
5 years in my battle against the merger of the Pennsylvania Central
and some of these other mergers.

Mr. Devine. You made one statement where you said that the rail-
road industry is the only one that when competition gets tough they
reduce service. What was your statement?

M. Suare. They reduce service and increase prices and then wonder
why they continue to lose more business. In fact, they are in a better
position than that if they want to discontinue a train because, as they
did in 1961, as they did in the train between Buffalo and Baltimore,
and show that they are losing money, show how their trend is going
down and in that case it was denied but then by reducing the service,
operating dirty cars, using railroad stations that have been unpainted
since I guess the Civil War, no plumbing that works in these stations
and so on and so forth, they do everything they possibly can to discour-
age the public from riding the trains and come back a few years later
and say, “See, we told you that the number of riders would decrease.”
They have the power to look into the future and by adopting negative
policies and service more or less make their crystal ball observations
come true if they want to.

Mr. Devixe. Thank you.

Mr. Suapp. Thank you, Mr. Chairman,

Mr. Frieper. I want to thank you, Mr, Shapp.

Mr. Suapp. Thank you very much.




PASSENGER TRAIN ABANDONMENT 43

Mr. Frieper. Our next witness is Mr. Anthony Haswell, attorney
from Chicago, I11.
Mr. Haswell, you may proceed.

STATEMENT OF ANTHONY HASWELL, ATTORNEY, CHICAGO, ILL.

Mr. Haswert. My name is Anthony Haswell. I am an attorney at
law with offices at 77 West Washington Street, Chicago, Ill. I appear
here today in support of H.R. 7004. My interest is that of a railroad
passenger.

I make periodic use of passenger trains in my own travels. This
service is useful and convenient to me. As a citizen, I have a further
interest in its preservation as a valuable national asset, which ful-
fills a substantial demand for transportation in peacetime and is a
vital need in war or national emergency. I believe that enactment of
H.R. 7004 will be of material assistance in preserving and improving
l:)l‘lS-'F('Tl;It‘l‘ Ff‘.l"\'i(f(‘.

Unless action is taken now to strengthen controls over train dis-
continnances, much of present rail passenger service will be up for
abandonment in the next few years. The president of the Chesapeake
& Ohio has stated that his company would get out of the passenger
business as fast as possible if the regulatory authorities would agree.
The Southern Pacific has made clear that it would do likewise. The
Southern Pacifie, the Chicago & North Western, and perhaps others
have alleged that railroads no longer have a public utility obligation
to run intercity passenger trains. While the IC'C refused to permit the
discontinuance of the California Zephyr, another attempt to do so
could be made within the next 12 months. Last year's proposal of the
New York Central to discontinue its through passenger service between
the Bast and the Midwest, including the famed 20th Century Limited,
could be revived at any time.

Before discussing the specifics of HL.R. 7004, T will try to define the
kinds of railroad passenger service which I believe are worth keeping
and improving.

1. Commuter service—Anyone who has fought rush-hour traflic
on the expressways of big cities knows how vital rail commuter service
is. Inclvm{, were it to be discontinued, a number of cities would become
virtual “ghost towns.” Nevertheless, there have been several attempts
or threatened attempts by railroads to discontinue commuter service.

9. High-speed intercity service—In a very short time, high-speed
train service between big cities will be as essential as commuter service.
Commonsense tells us that the institution of such service will be facili-
tated if in the meanwhile the present trains are refained. If stations
are closed, ticket selling and sales organizations disbanded, and extra
tracks ripped up, it will be that much more difficult and expensive to
revive train service later on. Yet in a number of instances, passenger
service either has been discontinued or is proposed to be discontinued
between points which might well need high-speed service in the future.

3. Other kinds of useful passenger service.—Aside from commuter
service and high-speed service in densely populated areas, I believe
that there is and will continue to be a llFP}li] and valuable place for
rail passenger service in a number of other markets, even though it
may not be an essential need :
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(¢) Long-distance service for tourists: The steamship lines used
to promote business by proclaiming that “getting there is half the
fun.” Such roads as the Santa Fe, Union Pacific, Great Northern,
Northern Pacific, Burlington, Illinois Central, and Coast Line offer
service that makes this claim true for rail travel as well, and as a result
are continuing to fill their long-distance trains. As vacation time is
increased for more and more people, there is less incentive for them to
get. where they are going by the fastest possible means. The picture
windows and domes of a good train offer an ideal way to see our
country in comfort. The train is faster. more relaxing. and safer than
automobile, and of course much closer to the scenery than the airplane.
These types of trains which complete their runs overnight are still
attractive to businessimen as an alternative to air travel.

(b) Second is short to medium distance day service (100 to 500
miles) : Even apart from future potential for high-speed service in
some areas, trains as they exist now, continue to offer sufficient advan-
tages over other modes to justify their continuation and improvement.
The train is roomier, more comfortable, and generally faster than the
bus: cheaper and more relaxing than the airplane ; and more relaxing,
safer and often faster than automobile.

(¢) Group movements, specials, and excursions: The larger the
group, the more efficient and economical the passenger train becomes in
comparison to other forms of transportation, Additional cars can be
added at very little increased direct expense. Ski trains to the north and
“show™ trains to New York are only two of the many types of popular
excursions operated each year. Special trains are an appealing alterna-
tive to fighting the crowds on the highway that inevitably appear
whenever there is a big sports event or other affair attracting large
numbers of people to one location. Such trains benefit not only those
who use them, but also the others who have no choice but to be on the
highway. The capability of economical movement, of train-loads of
people 1s why trains are so suited for handling seasonal and holiday
travel peaks, and why they would be so valuable in time of war or
national emergency.

The specific changes that will be made in the present law by
H.R. 7004 have already been discussed by previous witnesses. In my
opinion, these changes will enable the Commission to more adequatel
appraise and evaluate the public interest factor in passing on individ-
ual cases coming before it. The proposed provision relating to reason-
able terms and conditions should be particularly helpful. The ICC
would have some flexibility in issuing its orders, instead of being
limited to saying either yes or no at present. For instance, the Commis-
sion could allow discontinuance of some trains over a given route pro-
vided that those which remained were speeded up or otherwise im-
proved. Or it could permit discontinuance of part of a train on condi-
tion that through service or a direct connection be established with the
portion that remained, either with other trains of the same railroad
or by coordination with other railroads.

But beyond its beneficial effect in specific cases, I believe that this
legislation will in two respects bring about an improvement in the
total picture of rail passenger service. First, passage of this bill will
be a elear message from the Congress to the railroad industry that
useful passenger service must be continued and improved. Once this
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message sinks in, I am confident that there will be a much more posi-
tive approach to passenger business on the part of the industry than
there is now. Were the railroads to become convinced that they
cannot go out of the passenger business, service would improve sub-
stantially, because it would then be in their best interest to attract
more patronage. Continued %mur service would only increase losses and
rarnis]h the companies’ public image. I point out that the Canadian
National Railway was pursuing a policy of withdrawal from the
passenger business until its management became convinced that this
would not be permitted. Passenger policy was reevaluated and re-
versed completely, with the result that today the Canadian National
Service is the envy of many people in this country.

Some time ago Chairman Ben W. Heineman, of the Chicago &
North Western was asked why his company had spent so much money
and effort to improve its commuter service. He replied :

“We did not think we could get out of the business—politically, it
was impossible, and it would have caused too much ill will. Since
we were going to stay in the business, we concluded we should run
it as well as possible.™

I believe that the same result will follow as to intercity passenger
service once management reaches the same conclusions.

A second beneficial effect of the proposed legislation will be, by slow-
ing down the pace of discontinuances, to allow sufficient time for the
development of positive governmental programs to alleviate the eco-
nomic problems which beset much of present rail passenger service,
One possibility is a national passenger car corporation, which could
acquire, rebuild, repair and maintain much of the present passenger
1’nl‘li11;1 stock, and eventually provide new equipment, operate joint
passenger terminals, and so forth. But such things cannot be done
overnight, and if many more trains are discontinued, the question will
be academic. I might add that passage of H.R. 7004 would also signify
the concern of the Congress to the new Department of Transportation,
and thus encourage the Department to provide for train service in its
planning for an overall transportation policy.

I repeat that I support the bill as presently drafted, as an improve-
ment over the existing law. However, I submit the following addi-
tional suggestions to this committee for strengthening the law further:

(1) The existing language of the statute giving the Commission
power to order continuance of the service upon showing of public
convenience and necessity, and so forth, would appear inconsistent
with the language in the bill placing the burden of proof on the rail-
roads. 1 suggest that the legislation be reworded to give the power to
the TCC to authorize discontinuances upon a showing that public
convenience and necessity, and so forth, do not require the service.
This would make clear that the railroad, not the publie, had the duty
of seeking affirmative relief.

(2) As the law now stands, the railroads can come back to the
Commission again for discontinuance authority after 1 year has
elapsed from the date of an order requiring continuance of service.
T believe that the Commission shonld have diseretion to set this period
between 1 and 5 years. In cases where there is a clear potential for the
service, a longer period would be appropriate. If the railroad knew it
could not apply again for discontinuance authority for several years,
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it would have incentive to make a sincere effort to improve the serv-
ice, rather than promptly begin to prepare for the next attempt at
discontinuance.

(3) The law should be amended to provide that no interstate train
service may be discontinued or changed, in whole or in part, unless
anthority is obtained from either all the States through which it runs,
or from the Commission under section 13a. As things are now, an
interstate train can be diseontinued piur"mmf by discontinuing the
segment. through one of the States through which it operates. Thus,
the interest of one State in maintaining l}nmwh train service can be
undermined by the indifference of its neighbor.

(4) F inally, in my opinion, the plnpnnl of the National Associ-
ation of Railroad and Utilities Commissioners for a joint board pro-
cedure is imaginative and constructive, and I would support it as an
alternative to H.R. 7004. Another approach which this committee
might consider is a simple repeal of section 13a(1), leaving section
13a.(2) as an avenue of relief for the railroads from *ninn'l.\ refusal
of State commissions to grant discontinuance in proper circumstances.
If this is done, section 13a(2) could be amended to insure prompt dis-
position of cases thereunder by the ICC, as is now required under
section 13a(1).

I appreciate the opportunity to state my views before this
commitfee.

I would also like to commend Chairman Tucker and the Interstate
Commerce Commission for the leadership they are taking with regard
to rail passenger service problems.

Mr. Fripen. T want to thank you, Mr. Haswell, for a very fine
statement. You have some very n'nn(l suggestions there. The committee
will eonsider them.

Mr. Devine, did you have any questions?

Mr. Devine. I appreciate having the benefit of your views as a pri-
vate attorney and a private citizen.

Mr. Haswern. Thank you.

Mr. Frieper, We will recess for 5 minutes and try to finish up today
so that we won’t have to meet tomorrow.

(Whereupon, a short recess was taken.)

Mr. Frieoen, Before we proceed with the next witness, the com-
mittee wants to welcome this fine group of men, and T understand
that they are with the Education Center of Fort Myer, and have
three teachers with them. I understand that you are studying gov-
ernment.

We are now discussing an amendment to the law concerning when

railroads ean discontinue passenger service, They present their reasons
before the ICC, and the ICC has the final say \\ﬂwthm they can dis-
continue or whether they must still provide service on a given route.

We welcome this fine group.

Mr. Devize. I would like to join our chairman, Mr. Friedel, from
the State of Maryland, in welcoming you. This is a subcommittee.
The two of us aren’t all of us. There are other members of the sub-
committee that are otherwise occupied. I am Congressman Devine
from Ohio. Are any of you men from Ohio? Welcome, Sergeant.

Mr. Frieoer. We had two witnesses scheduled for tomorrow, Mr.
Donald Beattie, executive secretary-treasurer, Railway Labor Exe-
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cutives Association, and Mr. Frank A. Smith, vice president, Research,
Transportation Association of America.

As we have time available this morning, we will have Mr. Beattie's
statement given by Mr. William G. Mahoney, general counsel of
RLEA, and Mr. Smith will appear on May 8.

STATEMENT OF WILLIAM ¢. MAHONEY, GENERAL COUNSEL,
RAILWAY LABOR EXECUTIVES' ASSOCIATION

Mr. Manoxey. Thank you, Mr, Chairman.

My name is William . Mahoney. I am a partner in the law firm
of Mulholland, Hickey, and Lyman, general counsel for the RLEA.

Because of Mr. Beattie’s unavoidable absence, he has asked that 1
seek permission to summarize his statement before the committee this
morning.

My, Frreper. The full statement will be included in the record. You

may summarize it.
(Mr. Beattie’s statement follows:)

STATEMENT oF DoNALp 8. BEATTIE, EXECUTIVE SECRETARY-TREASURER, RAILWAY
Lasor EXECUTIVES' ASSOCIATION

My name is Donald 8. Beattie. I am executive secretary-treasurer of the
Railway Labor Executives' Association. I appear here today to testify in regard to
H.IR. 7004, which was introduced by Representative Staggers at the request of the
Interstate Commerce Commission. This bill would amend the present provisions
of the Interstate Commerce Act dealing with the discontinuance of interstate and
intrastate passenger trains.

The Railway Labor Executives' Association is an organization of the chief
executives of national and international railway labor unions which represent
virtnally all employees in the railroad industry. The chief executives of the
following rail unions are affiliated with our Association :

American Railway Supervisors Association

American Train Dispatchers’ Association

Brotherhood of Locomotive Firemen and Enginemen

Brotherhood of Maintenance of Way Employes

3rotherhood of Railroad Signalmen

Brotherhood of Railroad Trainmen

Brotherhood of Raillway and Steamship Clerks, Freight Handlers, Express
and Station Employes

Brotherhood Railway Carmen of America

Brotherhood of Sleeping Car Porters

Hotel and Restaurant Bmployees and Bartenders International Union

International Association of Machinists and Aerospace Workers

Seafarers International Union of North America

International Brotherhood of Boilermakers, Iron Ship Builders, Black-
smiths, Forgers and Helpers

International Brotherhood of Electrical Workers

International Brotherhood of Firemen and Oilers

International Organization Masters, Mates and Pilots of America

National Marine Engineers' Beneficial Association

Order of Railway Conductors and Brakemen

Railroad Yardmasters of America

Railway Employes’ Department, AFL-CIO

Sheet Metal Workers' International Association

Switehmen’s Union of North America

Transportation-Communication Employees Union

In 1958 the Congress enacted the Transportation Act of 1958, the purpose of
which was to provide the railroads of this country with emergency assistance,
Section 5 of the Transportation Act of 1958 amended the Imterstate Commerce
Act by adding a new section 13a to that Act. The immediate purpose of Section
13a was fo permit the railroads to ecircumvent certain state regulatory agencies




48 PASSENGER TRAIN ABANDONMENT

which, according to the railroads, had blocked the discontinuance of passenger
trains which were losing large sums of money and which the traveling public was
not utilizing. Our Association opposed the enactment of Section 13a as we feared
it would be used by the railroads to destroy passenger service. Our fears proved
well founded,

Within two years following the enactment of Section 13a, the trains which
the railroads could not discontinue because of allegedly obstinate state agencies
had been discontinued. But after Section 13a had accomplished its purpose it
did not expire; it remained in effect providing the railroads an easy means of
ridding themselves of a service which could never be as profitable as their
freight service. In the first two years of its existence Section 13a saw the dis-
continuance of 157 trains. However, primarily because of the basic deficiencies:
in Section 13a which amounted to an invitation to the railroad industry to
discontinue its passenger service, the railroads, beginning in 1961 and continuing
through December 31. 1966. had discontinued an additional 629 trains. Since
the enactment of Section 13a the railroads have discontinned 786 passenger
trains. This number includes 61 trains which were discontinued without hearing
or investigation by the Commission.

It is now clear that the passenger train “emergency” which impelled the
passage of Section 13a in 1058 has shifted from the railroads to the publie.
This nation now needs emergency legislation which will halt, or at least sub-
stantially curtail, the extinetion of rail passenger service.

The loss to this nation of almost S00 passenger trains in the past 8 years
has been due in great part to the substantive and procedural defeets inherent in
the present law. These defects have been deseribed by the courts as “an invita-
tion” to the railroads to abandon their passenger service and “this strange, dis-
maying law [concerning which] one thing is certain. namely, that the public was
ignored in [its] formmulation.” In testimony previously presented to this Commit-
tee and to the Senate Committee on Commerce in other vears the present law
has been accurately described :

1. Completely removes from the several States. at raflroad diseretion, all
right and authority over the regulation of passenger train service:

2. Deprives the public of the right of appeal to the courts while preserving
such right to the railroads:

3. Permits such nnappealable discontinuances to take place without pub-
lie hearings :

4. Permits railroads to discontinue interstate passenger train operations
without the necessity of justifving such action :

3. Requires the public to prove that continuation of a particular inter-
state passenger train will not be an undue finaneial burden on the railroad
although such proof can be supplied only by the railroads ;

6. Permits the railroads to withhold from many interested parties all
material needed to prove claimed “undue financial burden” wuntil the day of
the hearing, if one is held, thereby preventing effective opposition (The 1CC
requests that some of this material be submitted to it in Washington, D.C.,
when the railroad files its notice of discontinnance but compliance with
such a request does not make the material available to parties sitnated
miles away) ;

7. Places a further restriction on the public and the ICC by authorizing
automatic discontinnance of interstate trains unless the ICC renders a final
order within four months of the original discontinnance date and even where
the ICC requires continuation of service the railroad can post a notice at
the end of a year and start the process over again withont alleging any
change in conditions. This severe, arbitrary and clearly unreasonable time
limitation finds no support for existence in the legislative history of the
present law, deprives the public of adequate time to prepare its opposition
in every case, and deprives the ICC of an adequate opportunity to consider
major cases,

The Interstate Commerce Commission has requested the introduction of the
bill, H.R. 7004, which the Commission believes wonld permit it a bit more flex-
ibility in dealing with passenger trains discontinnance proceedings. Our Asso-
ciation is eager to support any legislation which would tend to preserve the pas-
senger carrying capabilities of the rail network of our nation. We enthusiastically
support legislation which would remove any of the procedural and substantive
inequities in the present law. However, we must be candid in our appraisal of the
legislation before you. It does nothing to meet the emergency situation confront-
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ing us. It merely would delay by three to five months, in individual train aban-
donments, the inevitable extinetion of rail passenger service, It does no more
than that.

H.R. 7004 would lengthen the time limitation from the present four months to
seven or nine months and would permit the Commission to subject a discon-
tinnance to “such terms, conditions, and modifications pertaining to operation or
services as it shall find to be reasonable and jusc!” The bill also attempts to shift
the burden of proof from the public, where it now rests, to the railroads. How-
ever, since the findings which must be made by the Commission remain the same,
the provision shifting the burden of proof is ineffective.

The present law authorizes the automatic discontinuance of a passenger train
within four months unless the Commission makes findings based upon sufficient
evidence that the continued operation of the train is required by the public con-
venience and necessity. Under this law it is obvious the public must prove that
the train is required in order for the Commission to make the necessary findings
to order its continued operation, H.R. 7004, despite its attempt to shift the burden
of proof to the railroad, does not change this sitnation. H.R. 7004 would authorize
the automatic discontinuance of a passenger train within seven to nine months
unless the Commission makes findings based npon sufficient evidence that its
<continued operation is required by the public convenience and necessity. Should
a railroad refuse to submit evidence the train will be discontinued because with-
out evidence the Commission cannot make the findings necessary to order its con-
tinued operation. If such evidence is forthcoming at all, it will be received from
the public. Therefore, the burden of proving that the train should continue to
operate rests with the public under H.R. 7004 as it does under Section 13a(1).
This situation will remain unchanged until the basic approach to the problem is
changed.

If the burden of proof is to be shifted to the railroads, where the Commission
admits it belongs, the law must be written so as to provide that the train will
continue until the railroad proves and the Commission finds on the basis of that
proof that it should be discontinued. This is the form of Section 13a(2), involving
intrastate trains and Section 1(18), involving abandonments of lines of railroad.
No cogent reason has been advanced for not applying this form of statutory re-
quirement to the abandonment, or discontinuance if you will, of interstate trains,

H.R. 7004 is a step in a direction which should have been taken at least seven
yvears ago. It is a very short step however, since the basic deficiencies in the
present law are not changed by H.R. 7004, If H.R. 7004 were enacted, the public
would continue to be deprived of the right of appeal to the courts where the Com-
mission declines to institute an investigation thereby permitting a train to be
discontinued through the expiration of the time limits. HR. 7004, if enacted,
would permit discontinuances to take place without public hearing and, since
the Commission must find that the public convenience and necessity requires a
train’s continued operation and that such operation will not be an undue burden
on the railroad, the burden of proof, realistically considered, remains upon the
public and upon the Commission.

For reasons of which we are not aware, the Conunission apparently does not
wish employees affected by train discontinuances to be protected from the im-
mediate effects of loss of employment, The Commission requests limited authority
to impose terms and conditions upon any grant of train discontinuance authority.
In Section 1 of the Interstate Commerce Act, the Commission may approve the
abandonment of a line of railroad “subject to such terms and conditions as in
its judgment the public convenience and necessity may require.” The use of such
language in Section 13a would have given the Commission authority to require
a certain level of quality in service and operation and would alse have given the
Commission the diseretionary authority to protect the employees who are ad-
versely affected by the discontinnance of the train, as they are now protected by
the abandonment of a line of railroad under Section 1. However, for reasons
known to itself, the Commission would limit its power to impose conditions to
those involving operations or service, It apparently does not wish the affected em-
ployees to he protected.

The Commission's reasons for excluding from protection the employees affected
by train abandomments are not stated. We do not know why the Commission has
taken this position. In previons testimony before this Committee and the Senate
Subcommittee on Surface Transportation, no one interested in legislation to
amend Section 13a has ever argued that the effects upon employees in train
discontinunance cases are any different from the effects npon employees in line
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abandonments arising ander Section 1(18) of the Interstate Commerce Act. In-
deed, the Interstate Commerce Commission has imposed employee protective
conditions in line abandonment cages since 1943. The imposition of such condi-
tions has in no way deterred the railroads’ utilization of Section 1. As a matter
of fact, the number of line abandonment proceedings has increased steadily
through the years. The railroads themselves readily agree in many abandonment
cases to the imposition of such conditions by the Commission and frequently
express such agreement in their original application to the Commission. The
obvious purpose of employee protective conditions is to permit the employees of
the railroads to share to some extent at least, the savings to the railroad realized
directly at their expensge, This result has not only been recognized by the Congress
and the Courts as just and equitable, but also as tending to maintain a stable
work force in this vital industry.

To our knowledge there has been no instance in which a serious, considered
objection has been offered by any railroad or railroad official to the reasonable-
ness of the protective conditions imposed by the Comimission in line abandonment
cases, Many years ago the Commission took it upon itself to impose employee
protective conditions even when in doubt of its power to do so. The Commission
now has determined to depart from that policy and to refrain from seeking
protection for those who bear the brunt of the savings realized by a railroad
when it discontinues its passenger train services.

As I mentioned 2 moment ago, the Railway Labor Executives' Association is
eager to support a bill which would effectively improve the state of the law
from the point of view of the publie. H.R, 7004, however, would partially improve
but one aspect of the present law and that is the time limitations. Extending the
time limitations from four to seven or nine months serves little publie purpose.
For example, almost a year ago the Interstate Commerce Commission on the
petition of the states of California, New Mexico, Arizona, Texas, and Louisiana
instituted an investigation into the adequacy of Southern Pacific passenger serv-
ice between California and Louisiana. The written testimony of witnesses for
those states and others who were challenging the adequacy of Southern Pacific
passenger service were filed with the Commission on February 27, 1967. On
Marech 19, 1967, the Southern Pacific issued a notice to discontinue a pair of
trains between Tucumecari, New Mexico, and Los Angeles, California, On April
6, 1967, the California Public Utilities Commission requested that the discontinu-
ance of this pair of trains be consolidated with the Commission’s investigation
of the adequacy of Southern Pacific passenger service. On April 20, 1967, the
Commission issued an order denying the California petition becanse the “ade-
quacy’ investigation “will require extensive proceedings and a consolidation of"
the train discontinuance ease with that case would preclude a final determina-
tion of the train discontinuance within the four-month statutory period. In
short, because of the time limitations in the present law—and indeed, those
present in H.R. 7004—the investigation of the Commisgion into the adequacy of
Southern Pacific passenger service could be rendered oot long before the “ade-
quacy” case could come to hearing merely by the Southern Pacific’s posting of
notices to discontinue its train service in the states involved.

As I mentioned a moment ago, the Transportation Act of 1958 was enacted
against a background of depressed railroad earnings and inability to secure
the discontinuance of certain uneconomic and unused passenger trains, The
railroads presented their case as an emergency situation requiring emergency
measures. In the past 9 years the pendulum has swung to the opposite extreme,
We now find the railroads showing net income in 1966 of $£002,000,000, The trav-
elling public now has S00 fewer trains at its service and the number of existing
trains is being reduced day by day.

H.R. 7004 does not meet the present emergency. A temporary delay may pro-
long the ultimate death throes of rail passenger service; it does nothing to avoid
them. A long range solution i needed. The resolution introduced by Representa-
tive Moss, H.J. Res. 427, would permit such a solution to be found and effec-
tuated. This is also true of the bill introduced by Representative Giaimo, H.R.
8939, This nation cannot sit by as its rail passenger network is destroyed, train
by train by train. Many possible solutions to the rail passenger service emer-
gency have been proposed but all will be rendered academic exercises unless given
a chance to be effected.

If this Committee cannot recommend the effective cessation of train discontinu-
ances pending resolution of the passenger train erisiz confronting us, we respect-
fully urge the amendment of H.R. 7004 so as to require railroads to file applica-
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tions to abandon passenger train service, as they must now to abandon freight
service; require the Commission to hold hearings in all cases; realistically
impose the burden of proof upon the railroads: eliminate the unjustified time
limitations; and, protect the employees who furnish the savings to the, now
quite affluent, railroads.

Our association will strongly support such legislation.

Mr. Mauoxey. Thank you, sir.

The Transportation Act of 1958, which contains section 5, which
became 13a of the Interstate Commerce Act, was passed to aid the rail-
roads. It was passed in a time of economic recession, in a time of very
low income for the railroads, and it was passed at a time when certain
State agencies allegedly were refusing to permit the discontinnance of
uneconomic and unused trains.

Just before this law was passed, the Weehawken case came down
from the courts, The ICC had heard for over a year testimony regard-
ing the need to discontinue the Weehawken Ferry. The New York Cen-
tral Railroad which was then running in the l'e([)m'er:i]l on net income
was losing a million dollars a year on this ferry. The Interstate Com-
merce Commission held hearings under section 1(18) of the Interstate
Commerce Act treating the abandonment of this ferry as the abandon-
ment of a line of railroad.

After these hearings were held, the Commission granted this aban-
donment, said it wasn’t required by the public convenience and neces-
sity, the railroad had proved its case and it should come off.

Some of the protestants—I might say it was not the association—
appealed to the courts and challenged this ruling, and their challenge
was based upon a theory that this was not a line of railroad and there-
fore the ICC had no authority to permit its abandonment.

The courts upheld this theory. Therefore, the New York Central
was stuck with this ferry and couldn’t even give it away, and because
of the Central’s terrible financial situation and because of the overall
economic situation confronting most railroads at that time, the bill con-
taining section 13a was placed before the Congress, and the Congress
passed this bill to relieve what was then a very desperate situation.

Now a train abandonment essentially is no different with regard to
the public, the Commission or the employees than a line abandonment
because in 99 percent of the cases abandonment of a line of railroad
really means the discontinuance of the last freight train.

It is the same from the point of view of the public with regard to
use made of the service or the effect loss of that service. It is the same
with regard to the Commission insofar as the type of evidence intro-
duced concerning use and costs. It is the same with regard to employees
in terms of the effect upon them of the loss of their jobs.

But the discontinuance of train operations was not placed in the
abandonment section of the act. It was placed in the pricing section of
the act, the tariff, the rate section of the act, and it was written in
conformity with that section.

The problem which has always been inherent in section 13a is that
it just doesn’t fit in that section of the act. If a railroad wishes to raise
or lower prices under section 13 and the Commission doesn’t act, that
price change goes into effect automatically, and if the Commission acts
later, the railroads can easily put the prices back where they were. That
is no great problem, but this cannot Lc done in a train discontinuance
proceeding because when a train comes off because the Commission
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doesn’t act, it cannot be put back on with the simplicity with which
one can change the price of the service that he is performing.

When the train is gone, it is gone forever, and all of the difficulties
with section 13a stem from the fact that it is in the wrong section of the
Interstate Commerce Act.

As a lawyer representing the association, I tried the first case that
was held under section 13a. I have participated to some extent in every
case that has ever been tried or held or processed under section 13a. The
rail emergency in 1958 and 1960 is long over. In 1966 the railroad net
income overall was $902 million, and all of the trains that the railroads
had claimed back in 1958 that they couldn’t get off and should take off
were taken off years and years ago.

We are now faced with another emergency. It is the extinetion of

-ail passenger service. Since this act was passed, 786 trains have been
discontinued, and 61 were discontinued without any investigation or
hearing.

These statistics, I might say, T take from the Commission’s own rec-
ords as of December 31, 1966, Ten of those 61 trains which were
discontinued without investigation were discontinued in 1966.

So while we create new departments to develop our transportation
complex in the most fruitful manner, like the Department of Trans-
portation, and while we are passing legislation to develop high-speed
mtercity rail service, our rail passenger system is disappearing because
of the existence of section 13a, and unless halted. all of this legislative
and new departmental activity will be rendered academic.

H.R. 7004 would effect six changes in the present law. First of all,
it would add 3 to 5 months to the time within which the ICC must
act to prevent an interstate train discontinuance. There are no time
limitations under section 13a(2) involving intrastate train discon-
tinuances, and there never have been.

This adding of 3 to 5 months doesn’t make any substantive change

in the law. It merely postpones the inevitable for a few more months.
The ICC procedure before the Commission in processing these cases
would remain shorteircuited. There would continue to be no exam-
iner’s report and no opportunity for protestants to file exceptions to
the examiner’s report, and the order, as it does today, undoubtedly
wonld come out the day before the trains were due to come off auto-
matically due to the expiration of the time limits. and this would
render ineffective any attempted filing of a petition for reconsidera-
tion before the Commission. So that the change, while it does add a
little time, does little else.
_ The second change would be a so-called shift in the burden of proof
in interstate train cases. In intrastate train cases the burden has
always been on the rail earrier. Now, this proposed bill 7004 would
require a railroad to prove that the public convenience and neces-
sity permits the discontinuance.

It would also require the railroad to prove that the continued
operation would be an undue burden on interstate foreign commerce.

Now T respectfully submit that this amendment is meaningless
because the findings that the Commission has to make are unchanged
by the bill. Regardless of the evidence which the railroads might put
in or refuse to put in, the trains will come off antomatically at the end
of 7 to 9 months unless the TCC finds that their continued operation
will not unduly burden interstate commerce or foreign commerce, and
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that the public convenience and necessity doesn’t permit this
discontinue.

In order to make that finding, the Commission has to look to proof,
and where will they find that proof? They won’t get it from the rail-
road. They will find it in evidence submitted by the publie. That is just
where they find it today, so unless the findings are changed, this so-
called shift in the burden of proof is rendered meaningless.

There is no change from the present law. The railroads today come
forward, as was pointed out yesterday by Chairman Tucker, at the
request of the Commission and put in great statistical summaries of
the effects of the continued operation of the train and so forth, but
unless the findings are vh:m;_re(ll, unless the law is so written so that the
train will continue until the railroad proves that it should come off, yon
are going to have the same situation under H.R. 7004 as you now
have under 13a(1).

Now, H.R. 7004 would also change the designation of what con-
stitutes an interstate train and what constitutes an intrastate train.
The effect of this would be to place more trains in the interstate cate-
gory which would render them easier to take off. It is harder to dis-
continue an intrastate train under the present law because there must
be a hearing, there are no time limits, the railroad must carry the
burden of proof, and unless the Commission finds that the train
should come off, the train will continue on. So that it is more difficult
to discontinue an intrastate train than an interstate train.

Mr. Frieoer. Do they go before the ICC for intrastate or before the
public service commission of the various States?

Mr. ManoxEey. Under the wording of section 13a(2) for intrastate
trains they must first go before the publie service commission of the
State. If the State doesn’t act within 120 days of the filing of that
application by the railroad or if it denies the railroad’s request to take
off the train, the railroad may then come to the Interstate Commerce
Commission, but then the Commission must have a full hearing and go
through the regular procedures that they would ordinarily go through
under a line abandonment.

This has not deterred, T might add, the railroads from taking off
intrastate trains because in the past 10 years they have removed 327
intrastate trains and have been denied the removal of only 37 intrastate
trains by the Commission, so that it hasn’t deterred them in any man-
ner, but at least under section 13a(2) they must make a case. They need
not under 13a (1) and wouldn’t under H.R. 7004.

Now there would also be a change in the judicial review character-
istics of the statute. There has been some question as to whether a
party has a right to appeal an order of the ommission or a decision
of the Commission which permits the discontinuance of a train and
H.R. 7004 would clear that up.

It would permit a party to appeal such a decision. However, it wonld
not correct the deficiency in the present law which permits no appeal
where the Commission allows a train to discontinue automatically
without a hearing, withont any decision, and that has happened, as 1
pointed out, in 61 cases, 10 of which occurred in the past year. The
publie still has no right of appeal where the Commission just sits back
and lets the time limits expire.

Now, the Commission has requested authority to condition discon-
tinnances. and according to the statement of Chairman Tucker, as T
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read on page 12 of his statement, the primary objective of this is to
permit the railroad to require a different scheduling of one of the
trains that is left. It is his example that the railroad would have a day
train and a night train it wishes to abandon. The Commission says,
“You can take one off but have to run the other,” but for the other to
be really feasible economically and servicewise they would have to
change the schedule, and he says they have no power to do that now
and that is the power they want.

The Commission did something in drafting the language authoriz-
ing conditions that I don’t understand. Had they taken the language
as it is now found in section 1, paragraph 20, they would have gotten
the type of authority that they request. Section 1, paragraph 20, says
that when the Commission grants the abandonment of a line of rail-
road, it may do so on such terms and conditions as it finds to be just
and reasonable.

Now, had they just adopted that language and put it in this pro-
posal, they would have secured what they were after, but they didn’t
do that. They added language which restricted their anthority. They
said they wished to impose terms and conditions pertaining to opera-
tions and service. The only effect of adding that language is to exclude
from protection all of the employees of the railroad. I don’t know why
they did it.
~ Employees are now protected under section 1, paragraph 20. The
Commission has been protecting them since 1943. The effects of a train
discontinuance are no different on the employees than that of a line
abandonment, but for some reason they added language to exclude
authority to protect employees.

Insofar as the need for conditional authority is concerned, the Com-
mission back in 1959 conditioned a train discontinuance, and they
could have done it ever sinee, it seems to me, if they had wanted to.

In 1959 in one of the early cases, the Lehigh Valley wanted to take
off all of its train service.

Mr. Frrepen. All train service or all passenger train service?

Mr. Mamoxey. All passenger train service.

The Commission permitted it to discontinue most of its trains.
However, it required, I think, two or three pairs of trains, one of
which was trains Nos. 7 and 8. None of these trains served Ithaea, N.Y.,
Cornell University, and a great hue and ery went up because the
Commission was depriving Cornell of service.

So the Commission put out a second order appearing in volume 307
of the reports of the ICC, at page 257, in which they required the
Lehigh Valley to reschedule trains 7 and 8 so as to serve Ithaca, N.Y.,
which appears to me to be exactly the same thing as Chairman Tucker
now says he needs specifie statutory authority to do. They did it in
that ecase.

I don’t know that they have done it in other cases, but it seems to
me that the precedent for doing so was created immediately after the
passage of this law. This decision was dated May 18, 1959.

I agree that there should be authority to condition these things per-
taining to quality of service, scheduling and so forth, but there also
should be authority to protect the employees who, after all, are the
people who directly grant to the railroads these savings out of their
own pockets, They lose their jobs when these trains come off.
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This is what the Congress has done in all statutes that T know of
with regard to rail labor since the Emergency Transportation Act of
1933, '

For some reason it wasn’t done here, and for some reason the Com-
mission appears not to want it done.

Now, it seems to me and my clients that what is needed is a long-
range solution to this problem. A solution must be found to meet what
is now an existing crisis in the rail passenger industry. H.R. 7004
doesn’t meet that crisis. However, bills have been introduced recently
which would at least permit some time to allow the Department of
Transportation, the Commission, and the Congress to find a solution
to the rail passenger crisis which we now face.

I think Mr. Haswell made a completely valid point when he said
that if the railroads know that they won't be able to get out of this
business, they will do something about it and make it a good business,
but as long as this law exists which the courts have characterized as

-amounting to an invitation to get out of the business, they will do so.
They will use the law. That is only a human reaction to the situation.

Now, if this subcommittee should recommend that section 13a be
amended, we respectfully urge that any such amendment to the law
provide for an application proceeding under 13a(1) as it is now
provided under 13a(2) so that interstate trains would be treated in the
same fashion as intrastate train discontinnances are now treated; in
other words, the train would stay on until the railroad proves and the
Commission finds that it should come off.

Also, we would recommend the elimination of any time limitations
because time restrictions are there for one reason and can only be used
for one reason. At the expiration of the time limitation the train comes
off automatically. That has no place in an application proceeding and
is not now found in the intrastate discontinuance provisions.

We would also request and urge that there be inserted in 13a(1)
as there is now in 13a(2) requirements that hearings be held in these
cases and that, as Congress has done in line abandonment cases, in
merger cases, in cases of trackage rights, that the employees who sup-
ply the savings to the railroads be protected from the immediate
effects of the loss of their jobs which are abolished for the benefit of
the rail carriers.

Such a bill my clients would strongly urge and strongly support.

I thank you for the opportunity of speaking to you this morning.

Mr. Frieper: I want to thank you, Mr. Mahoney. There is no ques-
tion in my mind that you are well versed on this subject.

Mr. Mamoxgy. Thank you.

Mr. Frizoer. Your statement was very informative. Let me ask you
one question. When they abandon a passenger service do the railroads
fire the employees or are they worked out by attrition?

Mr. Mamoney. When a train is discontinued, it depends upon the
number of trains involved, of course, but let’s say a pair of trains is
taken off, the first people who are hit by this are the erews. The crews
have their rights on what are called seniority rosters. Men, when their
jobs are abolished, go to that roster and in order of their seniority bid
on other jobs.

Now, it may be that the men on that train are very senior men. They
may just move to another train, bid on another train job, but the men
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they bump, bump other men until we reach the bottom of the roster
where the people are furlonghed. There is no job for them and the
are furlonghed and they just remain out of service, unemployed until
such time as a job opens up and they can come back. This spreads to
nonoperating employees when it is either the last pair of trains, where
vou start hitting the clerks and ticket sellers and other people whose
seniority may be restricted to that station. They may have no other
vights and they are out completely. If they want to start again al-
though they have 30 or 35 years’ service they have to go on the bottom
of some other roster on that railroad and start as a new man. The same
is true of maintenance people who maintain the equipment where if
they are going to get rid of all the passenger service or most of it they
would close down or at least severely curtail the work done in the shops
on this passenger equipment. These people generally have seniority
rights only in that shop so that they would be out of work and probably
would not come back because of this effect. The protective conditions
which the Commission has always imposed in line abandonment cases,
which essentially is the discontinuance of the last freight train on that
line, is a temporary allowance arrangement whereby these people af-
fected, for a period of time, receive monthly allowances to assist them
in this transition period.

The senior men, the very senior men, if their seniority area is broad
enongh are able to get other jobs but many men are not and this allow-
ance arrangement aids them during this transition period.

Mr. Frieper. I was under the impression that they don’t fire any-
body. T understand about the seniority rights but they have been work-
ing out some agreement that they could get a lump sum settlement or
they would stay on.

I am not too familiar with the agreement but T did not think any-
body was fired.

Mr. Manoxey. Those agreements don’t apply to train discontinuance
cases. We have those agreements in the industry and have reached those
agreements in merger cases. There is an agreement known as the Wash-
ington Agreement which has been in effect in the industry generally
since 1936 which provides that type of protection with severance pay
when railroad facilities are coordinated, where two railroads decide to
build a joint yard, this sort of thing and the men are protected in that
fashion under the Washington Agreement but none of that has any
application to train discontinuances and in the 761 train discontinu-
ances not one man to my knowledge has been protected.

Mr. Frieper. Mr. Dingell.

Mr. Dingern. Yes, Mr. Chairman, I am interested in having your
thinking. Mr. Mahoney, if you please, as to whether or not the 1CC is
adequately using what limited power it has to prevent discontinuance
of passenger trains.

Mr. Mamoxey. That is a difficult question to answer because T believe
that the Commisison is doing what it feels Congress has asked it to
do. As a matter of fact, in the early days of this law I spoke with some
people at the Commission about it and I was told that the Commission
felt, rightly or wrongly. that the Congress wanted to help the railroads
by letting them get rid of the passenger trains that they wanted to
get rid of and that if that was the view of the Congress the Commis-
sion was an arm of the Congress and the way this statute was written it
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was quite clear that the Congress wanted to assist the railroads in
eliminating those trains that the railroads wished to eliminate. So I
do not think that the Commission has made any great effort to keep
passenger service on. I think it has probably gone along with what it
feels to be the will of the Congress in enacting 13a which was to ease
the elimination of passenger trains.

Mr. Dixcern. As I read your comments on this it would appear to
me that you ave stating that this is but a limited step forward, am I
correct, in terms of preserving passenger service ?

Mr. Manoxey. Limited only to that 3 to 5 months.

Mr. Dixcerr. And in a sense at the conclusion of 3 to 5 months
we are still going to find ourselves in the position where passenger
service is going to be discontinued.

Myr. Manoxey. I don't think that this bill makes any substantive
change at all including the burden of proof provision.

Mr. Dr~xcerr. Do you have suggestion as to substantive changes that
can be made?

Mr. Manoxey. Yes, sir: I have some.

Mr. Di~xcerr. I think the committee would appreciate hearing
them.

Mr. Mamoxey. At the conclusion of Mr. Beattie’s statement there
are listed, I believe, the type of changes which should be made in
the law to strengthen it from the point of view of the public and these
aren’t novel changes or unusual changes. Basically they would merely
require the railroads to do the same thing in interstate train discontinu-
ance proceedings as they are now required to do when they want to
:1b:1mlrm a line of railroad.

Mr. Dincerr. You say these are in your statement.

Mr. Manoxey. Page 11.

Mr. Divcert. Again these are procedural. You say “Require the
railroads to file applications to abandon passenger train service, as
they must now to :1]|1:uulml freight service.” That is procedural.

Mr. Mamoxey. That is, T believe a substantive change.

Mr. Dingerr. You say “substantive.” '

Mr. Mamoney. Yes, sir: because under that type of provision the
train would remain on unless the railroad would prove and the Com-
mission would find on the basis of that proof that it should come off.
As it stands now the train will come off if the Commission does nothing
or if the public failsto prove that it should stay on.

Mr. Divcere. Later on you say “realistically impose the burden of
proof on railroads.” Again that 1s a procedural change, is it not?
~ Mr. Manoxey. I think that it affects the substance of it because
it makes the trains more difficult to take off.

Mr. Dixcerr, It makes it more difficult but it does not change the
substance of the law.

Are you an attorney?

Mr. MauoxNEy. Yes, sir.

Mr. Dincern, Then you are well aware of the difference between
procedure and substance?

Mr. Manoxey. Yes, sir. I am.

Mr. DinceLL. So, going right down your list of recommendations
here, “Require the railroads to file applications,” that is procednral: as
they must now abandon passenger train service, “Require the Commis-
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sion to hold hearings in all eases,” again procedural. “Realistically im-
pose the burden of proof upon the railroads,” again procedural. T will
concede that these are important procedural changes. “Eliminate the
unjustified time limitations,” again procedural. “Protect the em.-
ployees.” That I can conceive could [n‘ngmbi‘\_' be substantive depending
on the language. I think it would be helpful for us to have the lan.
yuage, but my question is, what is your suggestion as to substantive
anguage changes, substantive changes in the law. T am not satisfied
with it. I think we are widening up in a situation where pretty soon
we are not going to have passenger service at all and perhaps 5 or 20
years hence we are going to be subsidizing the railroads to go into the
passenger service. They will have to be built on abandoned rights of
way or knocking down houses or God knows what else. '

Mr. Manoxey. I agree with what you say with regard to what we
are faced with in the future on rail passenger service but I believe that
where the change is made, even though you feel they are all procedural
I think the first one is a substantive change but recardless of that if
these changes were made the railroads would then be put on notice as
would the Commission that they now have the burden of proving their
case and that this burden will now be more dificult to carry than it
was before and if they do take a train off they are going to have to
protect the employees so that the immediate savings that they will
realize will not be as great. All of these things will be deterrents and
they will limit, I believe, the railroads to taking off only those trains
which really should come off which are uneconomical to operate and
unused by the public,

Mr. DixeeLe. Will you submit the language to implement the sug-
gestion on page 11 of your comments?

Mr. Manoxey. I would be hapy to.

Mr. Dincern. Thank you, Mr. Chairman.,

(The material requested follows:)

ProroseEp LANGUAGE To AMEND SECTION 13a, SUBMITTED BY THE RAILWAY LABOR
EXECUTIVES' ASSOUIATION

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That seetion 13a of Part I of the Interstate
Commerce Act (49 U.S. Code 13a) is amended to read as follows -

13a(1) No carrier or carriers subject to this part, shall discontinue or change
in whole or in part, the operation or service of any train or ferry operating be-
tween a point in one State or a foreign country and a point in any other State or
in the District of Columbia, unless and until there shall first have been obtained
from the Commission a certificate that the present and future public convenience
and necessity permit such discontinuance or change and that the continued
operation or service without discontinuance or change will unduly burden inter-
state or foreign commerce. Upon filing an application for such certificate the
carrier or carriers shall mail to the Governor of each State in which such train
or ferry is operated, and post in every station, depot, or other facility served
thereby a notice of such filing, The carrier or carriers filing said application
shall have the burden of establishing that the present and future publie con-
venience and necessity permit the proposed discontinnance or change, and that
the continued operation or service without discontinuance or change will unduly
burden interstate or foreign commerce, Should protests to the proposed diseon-
tinuance or change be filed with the Commission within thirty days of the filing
of the application, the Commission shall set a date for hearing on the application
beginning within ninety days of the date of the filing of the application. If after
hearing the Commission finds that the public convenience and necessity permits
the proposed discontinuance or change and that the continued operation or service
of such train or ferry without discontinuance or change would constitute an
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unjust and undue burden upon the interstate operation of such carrier or carriers
or upon interstate commerce, it shall issne an order authorizing such discon-
tinuance or change, subject to such terms and conditions as in its judgment the
public convenience and necessity may require. On and after the effective date
of such order, and not before, the carrier or carriers may, without securing au-
thority other than contained in sald order, comply with the terms and conditions
therein and proceed with the discontinnanece or change.

13a(2) Where a carrier or carriers subject to this part desire fo discontinue
or change, in whole or in part, the operation or service of any train or ferry
operated wholly within the boundaries of a single State, such carrier or carriers
shall petition the Commission for authority to effect such discontinuance or
change. The Commission may grant such authority, in whole or in part, subjeet
to such terms and conditions as in its judgment the public convenience and neces-
sity may require, only after full hearing and upon findings by it that (a) the
present or future public convenience and necessity permit of such discontinnance
or change, in whole or in part, of the operation or service of such train or ferry,
and (b) the continued operation or service of such train or ferry without dis-
continuance or change, in whole or in part, will constitute an unjust and undue
burden upon the interstate operations of such carrier or carriers or upon inter-
state commerce, When any petition shall be filed with the Commission under the
provisions of this paragraph the Commission shall notify the Governor of the
State in which guch train or ferry is operated at least thirty days in advance
of the hearing provided for in this paragraph, and such hearing =hall be held by
the Commission in the State in which such train or ferry is operated ; and the
Commission is authorized to avail itself of the cooperation, services, records
and facilities of the authorities in such State in the performance of its functions
under this paragraph. The provisions of this paragraph shall not supersede the
laws of any State or the orders or regulations of any administrative or regulatory
body of any State applicable to such discontinuance or change unless an appli-
cation as provided in this paragraph is filed with the Commission.

13a(3) Any State, administrative or regulatory agencvy of a State, or person,
adversely affected or aggrieved by an order of the Commission entered pursnant
to paragraphs (1) or (2) of this section, may bring suit to obtain judicial review
thereof under the provisions of sections 1336, 1398, 2284, and 2321 through
2325 of the Judicial Code, 28 U.S.C. §§ 13306, 1398, 2284 and 2321-2325.

Mpr. Frieper. Mr. Devine.

Myr. Devine. Mr. Mahoney, I take it that you would agree with some
of the previous witnesses that were here yesterday and today that in
your opinion some railroads are doing everything they possibly can
to discourage passenger traflic.

Mr. Manoney. There is no question about that and one of the great
problems is the effect upon the railroads that are not discouraging it.
For example the Santa Fe runs excellent passenger service.

Mr. Devine. I said some railroads.

Mr. Manoxey. But the Santa Fe is faced with a very difficult prob-
lem because most of its passengers are on connections from and to the
east at Chicago. The eastern trains are coming off. They are losing
their passengers at Chicago. They will eventually have to take off this
good service which they would like to keep on. This is the domino
effect.

Mr. Devine. Do you find that traffic other than that particular facet
has held up well in the West.?

Mr. Mauoney. Yes, it has. My recollection of the statistics is that
it has.

Mzr. Devine. As contrasted with the East ?

Mr. ManoxEey. Yes.

Mr. Devine. Thank you.

Mr. Frieoer. Mr. Pickle.

Mr. Pregre. Mr. Mahoney, yesterday I asked Chairman Tucker
if under the present procedure after due notice had been served that
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the ICC would find that the continued operation of a train or a service
is required by public convenience and necessity and would not burden
interstate commerce that they could continue on for 1 more year.
He said that is correct. At the end of that year’s time under the present
procedure automatically then without further hearing the trains
would be discontinued.

Mr. ManoNEey. No, sir. Under the present law, and I think under
H.R. 7004 at the end of that year jurisdiction reverts to the State and
the railroad is back in the same position that it was before it first went
to the Commission so that in order to take the train off at the end of
the year they have to either go to the State or come back to the Com-
mission but the problem is, and this has happened in our experience
over and over, that during that year the railroads make sure that the
next time they go before the Commission the evidence will show that
they ought to take that train off because it may have had four cars,
two pullmans, a diner, and coach. They take off the diner. That drives
the people away. They take off a pullman and another and only have
a coach and it is an overnight train and the next time they come back
to the Commission nobody is riding it.

Mr. Prckre. Yesterday we had considerable discussion on the bur-
den of proof. According to your statement apparently the burden of
proof in your opinion would be meaningless. I don’t quite understand
your reasoning except maybe you are just trying to put a difference
on the discontinuance as compared to the continuance of service.

Mr. Manoxey. I feel that the burden of proof is a very important
factor in this situation. Whereas H.R. 7004 claims or attempts to shift
the burden, the burden isn’t really shifted as long as Commaission find-
ings have to be the same under the proposed law as they are under the
present law. In other words, the railroad is supposed to prove that
the train should come off. On the basis that the train would stay on
unless that proof justified its discontinuance and the Commission
found that it should come off, that would be fine but regardless of what
the railroad proved, H.R. 7004 says the train will come off unless some-
body proves it should stay on. Regardless of whether the railroads put
in any evidence, the train is coming off unless the public comes forward
with proof that it should stay on and the Commission finds that it
should stay on.

Mr. Pickre. You state that it is obvious that the public prove that
the train is required. That is going to be rather difficult for “th public™
to prove,

Mr. Masoxey. It is virtually impossible.

Mr. Prcgre. What should be the test as to whether a train would
be continued or not?

Mr. Manoxey. Well, it depends, it seems to me, upon the length of
the train’s operation and the service it performs generally. The rail-
roads have taken off trains which carry literally thousands of people
over a year’s time because it was losing money and it seems to me that
over the years the single important factor which the Commission has
focnsed upon is whether the train is losing money and then they would
look at the net income picture of the railroad and if that is marginal
thev will let them take it off. That has been the primary focus, I think,
of the decisions of the Commission even though there may be hundreds
and handreds of people riding the train. It is difficult to determine what
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public convenience and necessity is. This is a statutory term which
1sn’t defined in the statute and its definition has been arrived at over
the years by Commission decisions which can go in one direction or in
the other. As it turns out, except in the case of commuter trains where
you have people marching up and down with signs outside the hear-
ing room because their livelihood virtually depends upon their being
able to get to work on those trains, you will find that the Commission
is not prone to feel that the trains are required by the public as long
as there are highways and buses available and airplanes available.

Mr. Prcgre. I assume what you are saying is that the Commission
uses primarily and almost solely the question of the train making
money or not. If you represented the railroad and the train was losing
money would you recommend that it be discontinued?

Mr. Mamoxey. Well, as a representative of the stockholders of a
railroad I suppose I would.

Mr. Progre. I think so. I think, correspondingly, if you represented
the workers you would want to keep it on. Somebody has to decide what
is in the public interest.

Mr. ManoNgy. Precisely.

Mr. Pickre. I told Chairman Tucker yesterday that it seems to me
that we ought to have either side, either the plaintiff or the person that
filed the application to continue, whether the public or the shipper, and
then the burden of proof ought to come from the carrier, or the union,
and it seems to me then that the Commission ought to make that deci-
sion on the evidence and if we have not given them that power it seems
to me that is what we ought to do. Somebody has to malke the decision
of what is in the public interest.

Mr. Manoxey. Iagree, Congressman, but I think the problem isthat
when the railroads come forward with the material that they put into
evidence in these cases it is extreme in its complexity and its technical
nature in terms of statistical summaries of above-the-rail costs and
this sort of thing which “the public’—and T use that in quotes—isn’t
competent to analyze or cross-examine on or does not have the com-
petency or the finances to challenge.

Mr. Prexre. But the Commission does.

Mr. Mano~ney. But they don’t do it.

Mr. Prekre. 1 am saying that they ought to. That is my feeling.

Mr. Manoxey. Iagreethat the Commission should.

Mr. Piokre. They ought to hear both sides and in the interest of the
general public make the decision.

Mr. ManoxEey. As the Civil Aeronautics Board does. They have a
bureau which goes into each case and challenges. Sometimes the Bureau
sides with the carriers and sometimes disagrees with them, but the rec-
ord is ventilated. The public has someone there looking out for them.
What the Commission has confronting it, and it is not the Commis-
sion’s fault, when it finally gets to the decisionmaking process is this
mass of statistics on one side and virtually nothing on the other side.

Mr. Frieper. Thank you.

Mr. Maso~ey. Thank you, sir.

Mr. Frieper, The committee will adjourn until Monday morning,
May 8, at 10 o'clock, at which time we will hear the Association of
American Railroads and the Transportation Association of America.

(Whereupon, at 11 :50 a.m. the subcommittee adjourned, to reconvene
10 a.m., Monday, May 8, 1967.)
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MONDAY, MAY 8, 1967

House oF REPRESENTATIVES,
SvepcoMMITTEE ON TRANSPORTATION AND
ArronavuTics OF THE COMMITTEE ON
InTERSTATE AND FoREIGN COMMERCE,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2123,
Rayburn House Office Building, Hon. Samuel N, Friedel (chairman
of the subcommittee) presiding.

Mr. Friepen. The committee will now come to order for a continua-
tion of hearings on H.R. 7004, H.R. 260, H.R. 519, and H.R. 8939, to
amend section 13a of the Interstate Commerce Act.

Our first witness will be Mr. William Moloney, general solicitor,
Association of American Railroads. Mr. Moloney.

STATEMENT OF WILLIAM M, MOLONEY, GENERAL SOLICITOR,
ASSOCIATION OF AMERICAN RAILROADS

Mr. Moroney. Thank you Mr. Chairman.

We appreciate very much the opportunity to express our views on
these bills. T have filed with the committee a written statement and
would ask that that statement be incorporated in the record and with
your Yermis&:i(m I can either read portions of it, all of it, or simply
talk about it.

Mzr. Frieper. With no objection, the full statement will be included
in the record and you may summarize it now.

(The statement referred to follows:)

STATEMENT OF WILLIAM MOLONEY, GENERAL SOLICITOR, ASSOCIATION OF AMERICAN
RAILROADS

My name is William M. Moloney. I am general solicitor of the Association of
American Railroads, an unincorporated, voluntary association of railroads whose
members operate 96 percent of the railroad mileage in the United States, whose
revenues amount to 96 percent of railroad revenues in the United States, and
whose employees constitute 95 percent of the total number of railroad workers
in the United States.

I appear here on behalf of that Association in regard to H.R. 7004, H.R. 260,
H.R. 519 and H.R. 8939, pending bills which would amend Section 13a of the
Interstate Commeree Act.

Before discussing the particular bills which are the subject matter of this
hearing, I think a few general observations are appropriate.

Section 13a of the Interstate Commerce Aect was enacted as a part of the Trans-
portation Act of 19538, At that time Congress was concerned with the declining
position of the railroad industry and with the fact that substantial segments
thereof appeared to be headed toward financial erisis. A large contributing factor
was the annual passenger train service deficit incurred by the railroad industry.
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Your Committee, in its Report on H.R. 12832 (85th Congress, 2d Session—House
Report No. 1822) stated that—

“Not only is the passenger end of the business not making money—it is losing
a snbstantial portion of that produced by freight operations.” (p.11)

This statement by the Committee is true today.

In 1957, the year hefore passage of the Transportation Act of 19538, the pas-
senger train service deficit was $723.7 million and eonsumed 44 percent of the
net railway operating income from freight service. The passenger train service
deficit for the year 1966 is estimated at $400 million and consumed 27.7 percent
of the net railway operating income from freight service, Certainly, when almost
30 percent of the net railway operating income from freight service is today
being consumed by the passenger train service deficit, there is no room for com-
placeney, nor for any attitude that the passenger train deficit problem has been
largely solved and that it now should be made more difficult and costly to dis-
continue unneeded and losing passenger train service.

Since 1946 the passenger train service defieit has totaled the staggering sum
of ten billion, nine hundred million dollars. The shippers and receivers of rail-
road freight and the stockholders of the railroads have, in effect, for the last
20 years subsidized passenger train service operations to the tune of a half
billion dollars a year.

During the last eight years, while Section 13a has been on the statute books
and its remedies available, the passenger train service deficit totaled three billion,
five hundred million dollars and consumed 35.7 percent of the total net railway
operating income from freight service during those years.

In its report, to which I have referred, your Committee pointed out that if
losing commutation service must be preserved then the losses incurred would
have to be met in some way by the communities requiring the service. Referring
to passenger service other than commuter service, your Committee said:

“Where this passenger service—and passenger service means more than merely
transportation of passengers, and involves ‘head-end’ service, such as baggage,
mail, and express—eannot be made to pay its own way because of lack of pa-
tronage at reasonable rates, abandonment seems called for.” (pp. 11-12)

Notwithstanding these very sound statements by your Committee, we find many
people today urging that the status quo be maintained with respect to the level
of passenger train service, awaiting solution of the passenger train service
deficit problem by some unforeseen means and at some unforeseen time. The bur-
den of a $400 million annual deficit, and the consumption by that deficit of al-
most 30 percent of annual net railway operating income from freight service,
seems not to enter into such thinking.

If the status quo had been maintained for fhe last nine years with respect to
the level of passenger train service operations, catastrophe would have over-
taken our industry. Let me give you an illustration. The 1957 level of passenger
train service, priced at 1967 costs, would result in a passenger train serviece
deficit for 1967 of one billion, six hundred million dollars and would exceed by
two hundred million dollars the entire net railway operating income anticipated
from freight service during the year 1967,

The wisdom of Congress in enacting Section 13a of the Interstate Commerce
Act is apparent as is the fact that such statute and the remedies thereby afforded
the railroad industry in dealing with the passenger train service deficit may well
have been the salvation of our industry.

There are those today who loosely aceuse the railroads of having deliberately
set about to destroy passenger train service, These persons claim that the rail-
roads have purposely made rail passenger fravel as unattractive as possible and
that all the industry needs to do is to provide more and better service and that
such will attract a level of patronage that would make passenger train service a
profitable business. In other words, soup up the service and we will have passen-
ger business running out of our ears.

This same indictment was leveled against the railroad industry with respect
to its passenger train service operations prior to the enactment of the Transpor-
tation Act of 1958, It was leveled against the industry in the exhaustive investi-
gation conducted by the Interstate Commerce Commission into and concerning
the passenger train service deficit, its causes and what might be done to correct
the matter, That investigation, and the hearings therein, extended over a period
of more than three years, from March 19, 1956, to May 18, 1959. As a result of
such investigation, and based upon the voluminous evidence and testimony sub-
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mitted therein, the Interstate Commerce Commission, in its report (306 ICC 417),
May 18, 1959, had the following to say :

“Having increased their net investment in passenger-train cars and passenger
locomotives between 1946 and 1957 by about half a billion dollars, during periods
when patronage was dropping steadily, the respondents can hardly be charged
with undue conservatism in modernizing their passenger facilities. (p. 448)

“The evidence supports the general conclusion that many railroads by upgrad-
ing and replacing equipment, by experimenting with new types of equipment, and
by other means have conscientiously endeavored to improve their standards of
service, It is also fair to conclude that railroads generally have not discontinued
trains without serious efforts—sometimes prolonged—to make them pay and
only after sympathetic consideration of public convenience.” (p. 481)

The Commission summarized the situation then confronting the railroads as
follows :

“Though many people still prefer to travel by rail for one reason or another,
they clearly constitute a minority—a minority that grows smaller with each
passing yvear. Figures for 1958 show that for the first time in the 70 years of
recorded history of the American railroads, their passengers numbered less than
400 million. This decline has occurred against a background of an expanding
population with more time, means, and the desire for travel. In terms of inter-
city passenger-miles, the “travel market” inereased almost 60 percent from 1949
through 1957. Though the total “for-hire” share rose by slightly less than 9 per-
cent, railroad passenger-miles declined 27 percent.” (p. 479)

Equally significant is the statement of the New York Publiec Service Com-
mission in its report of January 26, 1959, in which it recounted the experience
of the New York Central Railroad in its efforts to solve its passenger service
deficit :

“In our own State, the practices of the New York Central are illustrative.
Immediately following World War II the Central concluded exhaustive studies
of the desires of the traveling public in the way of service and equipment.
Prompted thereby, it invested £168 million in new passenger service equipment,
revised its schedules and added more passenger trains. Nevertheless, passenger
traffic fell off heavily and costs mounted. New equipment purchases and services
were then curtailed to minimize losses. In 1955, the Central changed tactics,
lannchked itself upon an extensive promotional advertising endeavor and simul-
taneously effected service improvements, seeking to solicit greater patronage
thereby. The resulting retardation of the decline of passenger service revenues
in 1956—the first gince 1952—was accomplished at the expense of a further in-
erease in operating costs of some $9 million. The deficit continued to mount.
The Central then reverted to its former policy of reducing service as, in its con-
ception, the only effective means of minimizing losses.” (Report of Investigation
by The Public Service Commission [N.Y.] of The Financial Condition of The
Railroads Operating in The State of New York, January 26, 1959, p. 22) (italic
supplied)

During the years 1946 through 1965, while the passenger business was rapidly
declining and the passenger train service deficit totaled in excess of ten billion
dollars, the Class I railroads and the Pullman Company made ecapital expendi-
tures for additions and betterments to the passenger train car fleet totaling one
billion, eight hundred million dollars, a rather large expenditure for the better-
ment and improvement of equipment operated in losing service.

From 1958, the year of passage of Section 13a of the Interstate Commerce Act,
through 1965 the Class I railroads and the Pullman Company made capital ex-
penditures well in excess of two hundred million dollars for additions and better-
ments to passenger train cars, while during the same period of time the passen-
ger train service deficit totaled well in excess of three billion dollars. In the
year 1965 capital expenditures for such purposes totaled forty-six million, eight
hundred thousand dollars, while the passenger train service deficit for 1965 was
four hundred and twenty million, six hundred thousand dollars.

This record over the years of capital expenditures for the betterment and im-
provement of passenger train equipment, notwithstanding the losing nature of
such operations, scarcely paints a picture of disinterested and willfully de-
structive management.

Perhaps time, even though the short period of ten years, has dulled our col-
lective memories, Do the names Aerotrain, Talgo train, “Train X" and “Xplorer”
call anything to mind? They should, because these were the names of new and
unigue types of passenger trains built and operated on an experimental basis
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in the middle and late 1950's in an effort to make passenger service more eflicient
and economical. While we hear much today of the projected high-speed ground
transportation in the Bastern Corridor, it is significant that the Interstate Com-
merce Commission, in its Report of May 18, 1959, stated that :

“The Pennsylvania is now investigating a train of new design, projected as
capable of high-speed operation between New York City and Washington, D.C.,
on a schedule 40 percent faster than that of the present fastest train with
reduced operating costs which would permit a substantial reduction in fares.”
(p. 447.)

The Pennsylvania Railroad has persevered in its investigation and today
that railroad and the United States Government are jointly undertaking such an
operation, with the Pennsylvania Railroad paying the larger portion of the cost
of this multi-million dollar project.

The New York Central is experimenting with jet propelled trains and is con
sidering revision of its entire passenger train service so as to afford more fre
guent, swifter and more economical service over reasonably short-range
distances.

There has recently been announced the expected operation in 1968 of pas-
senger trains between New York and Florida transporting both automobiles and
passengers by the use of newly designed equipment.

It is for all of the foregoing reasons that we in the railroad industry bave
little patience with those who accuse the industry of having deliberately set
about over the past years to destroy passenger train service. On the contrary,
it is the preference of the traveling public for the private automobile and the
airplane and of the Post Office Department for trucks and airplanes that is
delivering the knock-out blow to large segments of passenger train service.

In further answer to those who say that improved, first-class service will
attract large patronage to passenger trains and make them more profitable, let
me give examples of the fallacy of such a generalization.

During the 1962-63 season the Atlantic Coast Line Railroad reinaugurated
what might be termed super service on the Florida Special. This train was
assigned the best and most modern passenger equipment; was staffed with
hostesses; provided with a recreation car and innovations such as bingo games,
movies, reserved dining hours, fashion shows and other passenger entertain-
ment; free champaigne, cigars and other favors. The result has been a steady
decrease in the patronage of the train and a reduction in net revenne per train
mile, from $2.40 in 1962-63 to $1.69 in 1965-66, and to 48¢ through February
1967. The Atlantic Coast Line's total passenger train service deficit increased
from nine million, nine hundred thonsand dollars in 1962 to fourteen million,
nine hundred thousand dollars in 1966,

Turning to another area of the country and the over-night run from New York
to Chicago, the experience of the Pennsylvania Railroad with its Broadway
Limited should be mentioned. The Broadway Limited had long been an out-
standing train in the New York-Chicago service. In the latter part of 1965 the
Pennsylvania embarked upon an all-out effort to recapture and hold patronage
on the Broadway. The most modern equipment was assigned to the train; inten-
sive cleaning and maintenance programs were instituted; train crew members
were especially encouraged in public relations, courteous service and neat appear-
ance : dining car service was stepped up with new and attractive menus provided
and with dinner wine, cigarets and fruit after dinner served to passengers with-
out charge. A widespread and imaginative advertising campaign was conducted
at a cost of $75.000, with advertisements placed in major newspapers in New
York, Philadelphia, Chicago, Minneapolis and 8t. Paul. Advertisements appeared
in the New Yorker, Time, Life and Good Housekeeping magazines, The result
of all this effort and expense was a continued decline in the patronage of the
train from an average daily load of 70 passengers in each direction in November
1965 to an average daily load of 48 passengers in each direction during April
1967. The stand-by nature of the service performed by the Broadway Limited
was evidenced during the airline strike last summer, when traffic on the train
jumped to an average daily load of 138 passengers per day and, after the strike,
immediately reverted to the lower and declining levels mentioned.

Similar illustrations can be made with respect to such fine named trains as
the Illinois Central’'s Panama Limited, between Chicago and New Orleans, and
fine trains operating on certain western railroads in transcontinental service.

Even in those instances where the railroad may have been successful in hold-
ing patronage of a particular train at pre-existing levels or even inereasing pa-
tronage, the effect of rapidly increasing costs has taken its toll. The cost of
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passenger train operations is the next subject to which I shall address my
comments,

While railroad labor complains bitterly of the reductions in passenger train
operations that have taken place and attempts to play the role of protector of
the public interest, it has done little, if anything, to ease the cost burden of
passenger train operations., Generally speaking, today's passenger train opera-
tions are conducted under work rules and agreements arrived at in 1919, and
with respeect to which the processes of collective bargaining have since afforded
little or no relief. Management’s efforts, including those of 1962-63, through the
processes of collective bargaining to bring about modernization of these work
rules and thereby a reduction in the cost of passenger train operations, have been
wholly unsucecessful. This is largely because of labor’s adherence to and insist-
ence upon those outmoded, and indeed archaic, work rules and agreements.

The Interstate Commerce Commission devoted a substantial portion of its
report in the Passenger Train Deficit Investigation to the matter of operating
expenses and the nature of the work rules and agreements under which passenger
train service is performed. The Commission reached the following coneclusion:

“If the railroads are to maintain a substantial position in the transportation
of passengers, we are persuaded that no avenue for reduction in expenses should
be left unexplored. Irrespective of denials by certain representatives of labor
organizations, the circumstances in this proceeding emphatieally point to the
conclusion that a comprehensive review and revision of the working rules for
the railroad employees should be made. (p. 452
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“The high proportion of labor costs makes it obvious, however, that their re-
duction is a major target in any attempt at snbstantial lowering of operating
costs. Though this record does not reveal their full import, nor permit us to
draw detailed conclusions, there is confirmation of the belief that the railroad
wage structure, including work rules and certain full-crew laws, may unjusti-
flably involve uneconomic use of labor.” (p. 480)

In support of these conclusions, the Commission pointed to the basic-day rule
for engine crews, providing that “100 miles or less (straight-away or torn-
around) five hours or less, shall constitute a day’s work; miles in excess of 100
will be paid for at the mileage rate provided, according to class of engine.” It
referred to the fact that payments for overtime are on a speed basis of 20 miles
per hour computed continuously from the time required to report for duty until
released at the end of the last run. It pointed out that for comductors and
trainmen the rule is that 150 miles or less shall constitute a day’s work and that
miles in excess of 150 will be paid for at the mileage rate provided.

The Commission further emphasized that these rules have been in effect
without change since 1919 and that as the average speed of passenger trains
inereased the number of hours which engine and train employees must work to
earn a day's pay had greatly decreased. It said, for example, that the average
number of hours actually worked by passenger train firemen on straight time
and overtime per basic day of 100 miles was 3.2 hours in 1957. The comparable
average hours worked per basic day in 1965 is even less.

The Commission’s reports sets out examples of the effect of the basic-day rules
and of the interdivisional point rulés. A fireman whose run was 109 miles and
involved 2 hours and 11 minutes in the cab received compensation in excess of a
full day’'s pay; a passenger conductor running 346 miles and on duty for 6 hours
on the run received approximately 2% days' pay; the Denver Zephyr, operating
between Chicago, Illinois, and Denver, Colorado, running 1034 miles in 16.5
hours, required the services of 8 engine crews whose members received a total
of 1014 basic-days’ pay.

The Florida Special, to which I have previously referred, runs for 1057 miles.
The schedule time for the run is 18 hours, Seven engine crews are required to
make the run and they receive a total minimum of 1036 basic-days' pay. The
Broadway Limited, to which I have also referred, ruons 907 miles in 16 hours,
between New York and Chicago, reguires a total of 6 engine crews to make the
run and they receive a total minimum of 9 basie-days' pay. The Panama Limited,
running between Chicago, Illinois, and New Orleans, Louisiana, covering a dis-
tance of 921 miles in 16.5 hours, requires 7 engine crews to make the run and
they receive a total minimum of 9.2 basic-days' pay.

In its report referred to, the Commission pointed out that the average compen-
gation received by engine and train employees in passenger service per hour of
straight time and overtime actually worked increased 107 percent from 1947
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to 1958. It also stated that the number of hours actually worked by those em-
ployees in 1958 was 57 percent of the number of hours for which they were paid
at straight time and overtime rates and that this percentage had dropped from
a level of G4 percent in 1947. Today this percentage—hours worked to hours
paid for—has further dropped to 55.8 percent.

The passenger service rules of 1919 are still in effect today and the only changes
that have taken place since the Commission considered these matters in its re-
port are that the rates of pay have, of course, increased and the number of hours
actually worked as eompared to the number of hours paid for has further de-
clined.

Until railroad labor accepts modern day realism in its bargaining with respect
to the work rules and agreements covering passenger train service we feel it is
ill gualified to earry the banner of public interest and to demand a curtailment
or halt in the elimination of unneeded passenger train service losing hundreds of
millions of dollars per year and consuming a substantial percentage of the net
railway operating income from freight service,

If the elimination of such service is to be made more difficnlt and costly, cur-
tailed or halted, or indefinitely delayed, then a modernization of the applicable
work rules becomes of even greater significance, If legislation is to be enacted
that would have the foregoing effects, then there should also be enacted legisla-
tion providing that when the processes of collective bargaining have reached an
impasse the matter of modernization of the work rules applicable to passenger
train service must be submitted to a board whose decisions with respect to those
work rules would be final and binding upon the parties.

There is another aspect of the railroad passenger train problem that deserves
comment, namely, the policy of the Post Office Department with respect to the
transportation of mail. As a result of evidence submitted in the Passenger Train
Deficit Investigation the Interstate Commerce Commission recommended :

“That the executive departments of the Federal Government consider the im-
plications of the national transportation policy in connection with the procure-
ment of passenger-train services by the Post Office Department, Department of
Defense, and other agencies of the Government.” (p. 483)

If anything, the policies of the Post Office Department since the date of the
Commission’s Report have been even more detrimental to the maintenance of
passenger train service. The Chairman of the Interstate Commerce Commission,
in his testimony before this Committee the other day, stated that :

“The rail passenger problems are still with us—the patronage trend, for ex-
ample, is downward, while operating costs continue their inexorable rise. In fact,
the trend has been spurred most recently by the Post Office Department’s policy
of transferring the mail from rail to highway, thereby depriving many passenger
trains of their primary sustenance and converting formerly profitable or marginal
operations into clear-cut eandidates for discontinnance.”

In view of these statements by the Commission and its Chairman, there ap-
pears little I could add regarding the policies of the Post Office Department in
the transportation of mail. Perhaps, however, a single illustration of the type
of instance referred to by Chairman Tucker would be helpful

Atlantic Coast Line Railroad passenger trains No. 37 and No. 38 running
between Jacksonville and St. Petersburg, Florida, operated during the year 1964
at a contribution of $48560 over and above direct expenses. In 1965 the Post
Office Department took the mail off trains No. 37 and No. 38, depriving those
trains of mail revenue amounting to $328,478. Rather than operating at a contri-
bution above direct expenses, those trains immediately began operating at an
annual loss of $262,625. On that same railroad, passenger trains No. 75 and No.
76 were operating between Jacksonville and Tampa, Florida, at a contribution of
$30,381 above direct expenses until the mail was removed, with a revenue loss
of $368 302, after which these two trains operated at an annual loss of $448,000 on
direct expense basis. These cases, or illustrations, with respect to the effect of
removal of mail from passenger trains, could be multiplied many times if all
passenger trains throughout the United States were taken into consideration.

A recent article in the WASHINGTON POST of April 19, 1967, referred to
the removal of a large amount of railway mail from certain trains operating in
the midwest. The article stated that while trains would continne to carry mail
between many midwestern mail centers, increasing emphasis would be placed
on airlifting first-class mail on a space-available basis. According to the news
article, part of the justification for the removal of the mail from the trains was
that the train schedules did not meet the needs of the Post Office Department
and that the trains were just late too often, with such delay causing additional
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expense to the Post Office Department. An interesting question might be raised
as to why mail would be removed from a train because it was late and then that
same mail would be offered to the airlines upon a space-available basis, in other
words, for the airlines to move it or to leave it.

While the foregoing part of my statement has not dealt directly with the pro-
visions of the bills upon which your Committee is now conducting hearing, we
are of the firm opinion that such background of the general passenger train
service problem is both desirable and necessary. I shall now address myself
to the particular bills.

H.R. 7004 was introduced at the request of the Interstate Commerce Commis-
sion to implement a special recommendation made by it to the Congress. You
have before you a Committee Print, showing the changes in existing law that
would be made by H.R. 7004 as introduced. I shall address my remarks to those
changes as they appear, in order, in the Committee Print.

Present Section 13a (1) applies to the discontinuance of a train operating from
a point in one state to a point in any other state or in the District of Columbia
or from a point in the District of Columbia to a point in any state. The first
amendment proposed would confine the application of Section 13a(1) to a train
“operated in service between a point in one state or foreign country and a point
in any other state or in the District of Columbia.” This amendment may appear
simple and innocuous but would actually relegate to a realm of limbo certain
passenger trains insofar as jurisdiction of the Interstate Commerce Commission
is concerned. There are passenger trains, and the Commission has had such cases
before it, where the train performs service only in a single state but, for operating
convenience, such as cleaning, maintenance, refueling, turn-around, etc., the
train terminates its run in another state. Such a train performing service only
in a single state but operating in more than one state, would be removed from the
purview of Section 13a(1). However, H.R. 7004 makes no corresponding amend-
ment of Section 13a(2), so as to place ultimate jurisdiction in the Interstate
Commerce Commission. Section 13a(2) applies only to a train operated wholly
within the boundaries of a single state. While we are opposed to this particular
amendment of the provisions of Section 13a(1), we deem it essential, if any
such amendment is made, that the provisions of Section 13a(2) also be amended
so as to place those trains which I have described within the purview of the
latter section.

The next amendment made by H.R. 7004 would be to extend the notice period
under Section 13a(1) from the present 30 days to 40 days in advance of the
proposed discontinuance. No sound reason has been advanced for the additional
10-days’ notice and it simply means further delay in the disposition of a train
discontinuance case.

The next amendment made by H.R. 7004 would place upon the carrier the
burden of proof that public convenience and necessity permit the proposed train
discontinnance and that continned operation of such train would unduly burden
interstate or foreign commerce. The Interstate Commerce Commission, in its
reports in numerons train discontinuance cases, and through the testimony of
its Chairman the other day before this Committee, has stated that the matter
of burden of proof has presented no real problem in the Commission’s administra-
tion of the present law. Aceepting this fact, there appears to be no valid reason
for changing the present law insofar as burden of proof is concerned. Imposition
of such burden upon the carrier would represent a radical departure from the
regulatory scheme adopted by the Congress in the present provisions of Section
13a(1) of the Inferstate Commerce Act. By the terms of that section, Congress
confirmed the right of management to make initial decision that a particular
passenger train should be discontinued. The equivalent of a veto power, how-
ever, was placed in the hands of the Commission, so that after investigation and
upon proper finding, the Commission can direct management to continue to op-
erate the train for a period of one year. After the expiration of that year the
jurisdiction of the state commissions again attaches to any discontinuance of
the train, subject only to preemption by again following the provisions of Section
13a(1). The present regulatory scheme enacted by the Congress has worked well
and no justification exists for the radical departure from that scheme that would
be made by the H.R, T004,

The next amendment of importance would extend the period of time in which
the Commission may dispose of the matter, and during which the continued
operation of the train would be required, from the present 4 months to 7 months
beyond the date on which such discontinuance would otherwise have become ef-
fective, Further, the Commission could add an additional 2 months pending
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completion of its investigation or disposition of any petition or petitions for
reconsideration. The time-wise effect of the amendments so far diseussed would
be to require the continued operation of the train for a period of 5 months and
10 days beyond the 4-month period required by present law. In his testimony
before this Committee the Chairman of the Interstate Commerce Commission
admitted that present time requirements are entirely adequate for the normal
case handled by the Commission, However, he referred to some possible situation
with which the Commission might be confronted at some future time as the
justification for these particular amendments. No real justification was offered
for a general extension of time, as would be provided by H.R. T004, The Chairman
did say that the Commission, of course, would not necessarily take the entire
extended period of time to dispose of the normal case but the general experience
of the railroads las been that the time available is the time that will be used.
In any event, if the extension of time is to be granted, it should be confined en-
tirely to the unusual, and seemingly as yet unexperienced, case which might
at some time confout the Commission.

The next amendment is one authorizing the Commission to require the con-
tinued operation of the train if it finds that public convenience and necessity
do not permit the proposed discontinuance and that the continued operation will
net unduly burden interstate or foreign commerce. Under present law, the
Commission may exercise its veto power over the decision of management upon
a finding that publie convenience and necessity require the continued operation
of the train and that its continued operation will not unduly burden interstate
or foreign conimerce, This amendment, conpled with that imposing the burden
of proof upon the carrier, might be construed =o as to change the entire present
scheme of regulation of passenger train discontinuances. It might be argued that
the earrier must obtain authority from the Commission before it could discontinue
an unneeded and losing service and thus substitute burden of proof upon the
earrier and anthority from the Commission for the present veto power exercised
by the Commission.

An immediately following amendment would authorize the Commission, in
requiring the continued operation of the train, to attach such terms, conditions
and modifications pertaining to operations or service as the Commission shall
find to be just and reasonable. Here is a clear invasion of the responsibilities of
management and the Commission could tell management how it must run the
train, the service to be performeéd by the train and, possibly, even the nature of
the equipment in the train consist. Moreover, it is not at all clear that the terms,
conditions and modifications pertaining to operations and service would be
coufined to the operations or service performed by that particular train. If such
is not the case, then the invasion of the responsibilities of management is even
more far reaching and might encompass the entire passenger train service per-
formed by the railroad. The only justification offered by the Interstate Commerce
Commission for this particular change in the law is a plea for “flexibility”,
whatever that term may mean. Such a plea, with the ill-defined or wholly
undefined meaning of the term “flexibility”, certainly affords no sound basis upon
which to so amend the present statute. Indeed, npon the conclusion of an inves-
tigation by the Commission, a railroad might be even worse off by having sought
relief. Many well intentioned people, and I do not exclude members of the
Interstate Commerce Commission, believe they know better than does manage-
ment how a railroad should run its passenger train operations . .. but such
seems highly questionable. No case has been presented for the grant of such
broad authority to the Interstate Commerce Commission and, indeed, such should
not be done,

Moving to the next amendment made by H.R. 7004, we find that the Commis-
sion, in permitting disconfinuance of an intrastate train pursuant to Section
13a(2), would be authorized to attaech to the discontinuance of that train such
terms, conditions and modifications pertaining to operations or service as it
might find to be reasonable and just. Here, again, we find a clear invasion of
the responsibilities of management. The terms, conditions and medifications here
referred to seemingly are not those pertaining to the operations or service of a
train that is discontinued. Once again the plea for “flexibility™ affords little or
no support for the proposed amendment. The invasion of the responsibilities of
management, no matter how well intentioned, with respect to its passenger frain
operations and service is wholly unjustified.

H.R. 7004 would add a new Section 13a(3), providing that any person.ad-
versely affected or aggrieved by an order of the Commisgion entered after hearing
pursuant to subparagraphs (1) or (2) of that Seetion might bring suit to obtain
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judicial review. Under such a provision it can be safely assumed that in every
instance where a train would be discontinued under this section of the Inter-
state Commerce Act, and notwithstanding the nnneeded and losing nature of
the particular service being performed, the matter will be taken to court and
it is most likely that the train will continue to operate indefinitely while the
judicial processes are exhausted. Such an amendment is not designed, as is the
present statute, to exert pressures upon public authorities to find solutions for
the problem posed by a service allegedly needed by the publie but which ¢annot
be made to pay its way. Indeed, I have the feeling that publie authorities, know-
ing they conld through judicial processes keep the train in operation for an
indefinite period of time, would be much less likely to exert themselves in an
effort to find the needed solution.

Summarizing with respect to H.R. 7004, no substantial ¢ase has been submitted
to your Committee justifying the amendments that bill would make to the prezent
law. The end result of the bill wonld be to make it more difficult and costly to
eliminate unneeded and losing service and certainly prolong for an indefinite
period of time the continnation of such services. In the meantime, the financial
burden would continue and probably mount.

The bill has been characterized by its proponents as one designed to afford the
Commission more time in which to dispose of passenger train discontinuance
cases and to provide the Commission with “flexibility”, whatever that term may
mean. The matter of time cannot be considered in the abstract. Thirty days may
seem like a short period of time, but not to the man sitting in jail. Nize months
and 10 days may appear not unreasonable, unless related to the situation in
which the time reguirement is to apply. In the case of a passenger train losing
hundreds or even thousands of dollars a day, 9 months and 10 days adds up
to a considerable logs. When the indefinite time that wounld be required by judicial
processes is further imposed, and we may be speaking of years instead of months,
the burden becomes almost intolerable.

Turning to H.R. 260, that bill would provide for consideraation by the Inter-
state Commerce Commission, in disposing of any passenger train discontinuance
case under Seetion 13a(1), of any financial assistance available pursnant to the
Urban Mass Transportation Aet of 1964 or any other law for the purpose of
continning such operation or service and the efforts of such carrier or carriers
to obtain such assistance. Further, this bill would require the same consideration
by the Iuterstate Commerce Commission in acting under Section 13a(2) of the
Interstate Commerce Act. Generally speaking, we believe the major intent of
IL.R. 260 is already encompassed within the provisions of existing law.

To the extent that the Interstate Commerce Commission may consider such
information to be of relevance, it could probably require that such information
be submitted by the carrier at the time of posting of notices of the proposed dis-
continuance of a particular train. The Commission has today prescribed rules
and regnlations requiring the carrier to furnish information and we assume such
requirement conld include the matters dealt with in H.R. 260.

On the other hand, the availability of financial assistance pursuant to the
Urban Mass Transportation Act of 1964 is considerably limited in scope and the
imposition of this statutory provision might place a cloud on passenger train
discontinnance cases generally. Believing that H.R. 260 wounld add nothing to
the present power and authority of the Interstate Commerce Commission, but,
equally, believing that its adoption might confuse interpretation of present law,
we are opposed to enactment of H.R. 260,

Considering next the provisions of H.R. 519, we have no particular objection
to consideration by the Interstate Commerce Commission of the fact that the
carrier could participate in an existing local, State, regional or Federal program
for the improvement of commuter services. But we do, however, believe that en-
actment of this bill might lead to undue emphasis being placed upon such fact.
Insofar as this bill would require the Commission to consider the fact that a
carrier could participate in a “proposed” local, State, regional, or Federal pro-
zram, we think its provisions wholly unrealistic. The idea that the Interstate
Commerce Commission would make a determination respecting a particnlar pas-
senger train then operating in the light of a “proposed™ program is entirely un-
realistic. The Commission would have no possible way of determining, at the time
the matter was before it, whether the “proposed” program would become an
actuality or not. In other words, the mere fact that 8 community, State, region or
Federal government had under consideration a proposed program would have
to be taken into consideration by the Interstate Commerce Commission, with no
way of determining the likelihcod of fruition of such program, nor of the time
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such fruition might be realized, nor as to how that program might affect the
particular operation then under consideration by the Commission.

Further, H.R. 519 would provide that the Interstate Commerce Commission
must also take into consideration the fact that a railroad was a party to an appli-
cation for permission to merge, from which merger it could be expected to benefit.
This provision would inextricably mix railroad merger cases with passenger
train discontinuance cases, and without the requisite guidelines to control the
determinations in either case. It would be pointless for the Com mission, in a case
dealing with the discontinuance of a single passenger train, to consider whether
the railroad seeking to discontinue that train happens to be a railroad party to
a merger application from which merger that railroad could be expected to bene-
fit if the merger happened to be approved by the Commission. I think my last
sentence is sufficient description of the chaos and confusion that wonld resunlt
from this provision of H.R. 519.

The railroad industry is opposed, for the reasons stated. to enactment of
H.R. 519.

While not covered by the Committee’s Notice of Hearing, it is my understanding
that comment should be made on the provisions of H.R. 8939,

Reading the statement submitted by Mr. Donald 8. Beattie, Executive Secre-
tary-Treasurer of the Railway Labor Executives Association, as well as listening
to the oral presentation by Mr. William G. Mahoney, Attorney for the Railway
Labor Executives' Association, it is apparent that H.R. 8930 is a bill that wonld
carry out, in toto, the suggestions of railroad labor. This bill wonld, in substance,
make a line abondonment case out of every passenger train discontinuance case.
There is no sound analogy between the discontinuance of a passenger train
operation over a line of railroad and the entire abandonment of that line of
railroad.

Placing service adjustments under the same standards, measurements and pro-
cedures applicable to total abandonment of a line of railroad is wholly unsound
and contrary to any realistic concept of regulation. The curtailment consolidation
or other change in the service in an effort to meet changed conditions and to deal
realistically with unprofitable, deficit producing operations is quite different from
the total abandonment and dismantling of a line of railroad. Inability to do the
former might lead, and in some instances has led. to the latter more drastic step.
On the other hand, ability to do the former may avoid and has avoided the lat-
ter more drastic step. Present Section 13a of the Interstate Commerce Act af-
fords recognition of the principle stated without placing in the hands of manage-
ment unrestricted right to curtail, consolidate or otherwise adjust services at
will. The provision of H.R. 8939 violate these principles by subjecting adjnst-
ments in service to substantially the same standards, tests and procedures appli-
cable to a total withdrawal from all public service.

The infercity transportation of passengers is a highly competitive field. Trav-
elers have available their private automobiles, buses, airlines, and railroads. To
say that in adjusting its service to meet the public demand or market for such
service a railroad must protect and make whole for four years any employee
thereby affected represents a wholly unsound approach to regulation. It repre-
sents extension of regulation into the field of internal adjustment of the opera-
tions of a single company. It is difficult for me to see any difference between the
adjustment and tailoring of railroad services to meet the market therefor and
the tailoring of production and output by a manufacturing company. I have
even more difficulty in determining just where one wonld draw the line within
the railroad industry. If an employee affected by the discontinuance or change
in the service of a single passenger train must be protected and made whole
for a period of four years, what about the employee affected by the reschedul-
ing of a freight train? Or the employee affected by the closing of a station
agency ? Or the employee affected by a forced reduction in maintenance program?
If employees under our private enterprise system are to he protected and guar-
anteed in their jobs, when competitive forces alone dietate a reduction in opera-
tions, then we will have indeed taken a truly significant socialistic step. The
Railroad Unemployment Act extends all the protection intended or necessary
where economic considerations lead a given railroad to reduce its operations,

Let me point out to you that the provisions of Section 1. dealing with the con-
struction of or abandonment of lines of railroad. were enacted as a part of the
Transportation Act of 1920. It was processed through the Congress in the latter
part of 1919 and the early part of 1920, It is needless fo point out that we did not
have at that time our great system of highways, nor our great system of airways
and air carriers. A review of the legislative history of these provisions of the
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Transportation Act of 1920 reveals that the principal emphasis was placed on the
construction of new railroads or the extension of existing railroads. It was be-
lieved that the unrestricted right of railroads to be built whenever and wherever
their projectors thought fit had led to a wholly undesirable result. The desire
was to prevent the construction of unnecessary or parallel lines or the construc-
tion of railroads merely for the sake of making money on the construction, In the
matter of abandonment of railroads, it was believed that sinece communities, cities
and villages had been built up along railroads and were wholly dependent upon
such railroads for publie transportation, the Interstate Commerce Commission
should be given control over the matter of abandonments.

The situation today, of course, is entirely different. New railroads are not be-
ing construeted and it is not likely that they will be. Few if any communities,
cities, or villages are entirely dependent upon railroad transportation. On the
contrary, most of them have, in effect, transportation running out of their ears.
Indeed, it is the very existence of these alternative forms of transportation that
has been one of the principal factors in ereating the tremendous passenger prob-
lem. Instead of the chief instrumentality relied upon for passenger travel, the
passenger train has become to a large extent the outmoded form of trans-
portation.

Section 13a presently affords the public users of a passenger train and the
communities through which such train operates all protection reasonably re-
quired in the public interest. Upon the filing of notice the Interstate Commerce
Commission may institute, and has instituted, investigations and conducted pub-
lic hearings. If the evidence shows that continued operation of the train, in whole
or in part, is required by public convenience and necessity and will not constitute
an undue burden on interstate commerce, the Commission is fully empowered to
require, and has required, continued operation. Nothing would be gained by a
single member of the traveling public in placing the matter of adjustments in
passenger train service under the abandonment of line procedures of the Inter-
state Commerce Act.

In my opinion it is important to keep in mind that the conditions which have
made much passenger train service unneeded and unprofitable have not been
brought about by railroad management. To the extent that the service of a par-
ticular train has been outmoded and is no longer needed as a result of hizhway
and air transportation, such has been the result of gzovernmental promotional
policies and expenditure of tremendous sums of public money at Federal, State
and local levels. If the result of such policies has been to make it necessary or
desirable in the public interest to discontinue the operation of a passenger train,
surely the railroad company involved should not be required to protect an em-
ployee who may be placed in a worse position as a result of those very govern-
mental policies.

H.R. 8939 would repeal Section 13a(2) of the Interstate Commerce Act and
leave the matter of discontinuance of a passenger train operating ent irely within
the confines of a single State to the regulatory authority of the State Commission.
Intrastate passenger traing wounld be discontinued pursuant to aunthority from
the Sfate Commissions and no labor protective conditions would be attached.
Thus, there would be different treatment of employees affected by the discon-
tinuance of a passenger train depending upon the nature of the operations of the
train and the source of authority for the discontinuance,

This bill, H.R. 8939, is subject to all of the criticisms that T have madé con-
cerning H.R. T004. No time limit whatsoever would be imposzed for the handling
of passenger train discontinuance cases and the unneeded and losing services
would continue for an indeterminate period of time. The Commission, through
the attaching of conditions to the discontinuance of a passenger train, would be
authorized to invade the field of management responsibilities and could very
likely dictate the nature and scope of passenger train operations and services to
be conducted by a railroad. Those who plead the essentiality of a service in a
highly competitive area would be freed of any burden to show that the serviee
is indeed essential.

The whole intent and purpose of H.R. 8939 is to make it more difficult and
costly to eliminate unneeded, unpatronized and losing passenger train service or
to prolong such operations for an indefinite period of time.

The provision of the bill that no passenger train service could be discontinued
for a period of 18 months from enactment of the bill is a forthright avowal that
delay is one of its prinecipal objectives.

The bill would strip the State regulatory commissions of any anthority over
the discontimuance of a passenger train operating between two or more states
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and would reqqire that the railroad seeking to discontinue such a train do so
by filing a pelltifm for authority with the Interstate Commerce Commission.
Here, again, we glnd a complete departure from the carefully considered action
of the Congress in enacting the present provisions of Section 13a of the Inter-
state Lwnr.uerce Act, In enacting that section, the Congress was very careful
to provide that a railroad might continue to invoke, and that when invoked a
State l‘(‘gll!ill'nryl commission might continue to exercise, existing jurisdiction
over the discontinuance of any passenger train operating in that State. Since
enactment of Section 13a by the Congress with this reservation of State regula-
tor_\'_ authority, many railroads have seen fit to pursue the State procedures in
sgekmg to eliminate unneeded and losing interstate passenger train service.
L’nt_lr-r_ the provisions of this bill the State regulatory authority would have no
jurisdiction over the matier if the train operated beyond the boundaries of a
single State.

Enactment of H.R. 8939 would impose upon passenger train service adjust-
ments a scheme of things that could spread as does a cancer to any decision of
management varying the level of output of the railroad industry and the efforts
of management to apply realistic controls to the costs of railroad operations.

Summarizing, the railroad industry is opposed to enactment of any of the
bills to which I have referred and we urge that your Committee take no action
thereon.

Mr. Moroney. All right, sir.

We feel that in the consideration of these bills it is essential that
this committee and that the Congress itself not lose sight of the back-
ground in which the legislation that these bills would amend was
adopted.

As you know, section 13a of the Interstate Commerce Act was passed
as a part of the Transportation Act of 1958. At that time Congress
was very much concerned, as were most of us in the Nation, with the
difficult situation that then confronted the railroad industry and a
Jarge segment or large segments of the industry appeared to be headed
for financial crisis.

One of the major contributing factors to the financial crisis that
then confronted the industry was the passenger service deficit under
which the industry was then operating. Your committee, in its report
on that legislation, referred to and commented upon the fact that
the passenger train service operation was not making money; that,
as a matter of fact, it was imposing a burden upon the freight service;
and that it was consuming a large part of the net railway operating
income from freight service.

At that time the passenger service deficit for the year 1957 was 1n
the neighborhood of $723 million and it was consuming 44 percent
of the net railway operating income from freight service,

The statement made by your committee, as I pointed out in my writ-
ten statement, is still true today. The passenger service deficit for the
year 1966 is estimated at $400 million and it will consume about 28 per-
cent of the net railway operating income from freight service. We feel
with the picture that confronts us today of a $100 million deficit on
passenger service operations and the consumption of approximately
30 percent of what we are able to make in the way of net railway op-
erating income from freight service, that such does not pamnt an at-
mosphere of complacency nor should it give rise to any 1dea that we
have solved the passenger train service deficit problem.

The magnitude of that deficit, of course, on a cumulative basis is
rather staggering. Since World War II, since 1946, the railroad in-
dustry’s passenger train service deficit has totaled $10.9 billion. Since
1957, when section 13a was placed on the statute books, that same pas-
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senger service deficit has totaled about $314 billion. We feel that with
that tremendous burden you certainly should go carefully and cau-
tiously toward any change in the statute that Congress saw fit to place
on the books in 1958.

Your committee, in its report at the time that legislation was pend-
ing, also commented on the fact that, if passenger train service cannot
be made to pay its own way because of lack of patronage either by
traveling puI[alic or by the Government in its procurement of transpor-
tation for military personnel and other Government personnel or in
the transportation of mail, that if you couldn’t make the service pa
t.fha,t then abandonment of that particular train seemed to be calle

or.

We think that statement by your committee at that time is also true
today. Yet we do have people urging and we do have before your com-
mittee today legislation that in substance would make it much more
difficult, much more costly, and unduly delay the removal of unneeded
and losing service. We find that some people say that we must main-
tain the status quo, that we have reached a level of passenger train
service that does not permit a further decrease.

Now, all of these arguments were made at the time the Transporta-
tion Act of 1958 was passed. As a matter of fact, they were made in
the passenger train service investigation by the Interstate Commerce
Commission just prior to the passage of the Transportation Act of
1958. There was much hue and ery for the maintenance of the status
auo and I have attempted at one point in my written statement that
there is dynamite in a status quo argument and in order to illustrate
that dynamite I have pointed to the fact that if we today were operat-
ing the same level of passenger service that we operated in 1957 but
were today operating that service at today’s costs, then for this year
1967 our industry would incur a passenger train service deficit of $1.6
billion and that such passenger service deficit that would be incurred
had we maintained that level of service would exceed by $200 million
our entire net railway operating income from freight anticipated for
1967.

We feel that this portion of the background painted in my state-
ment shows the wisdom of the Congress in placing section 13a on the
books. Had we not had section 13a, had we not been able to materially
reduce the level of passenger train service, were we paying for that
service at today’s prices, I think we could safely say that the majority
of our industry would be bankrupt.

Now, there are people, for instance, and you have heard from testi-
mony the other day on these very bills that there are people who ac-
cuse, and I think loosely so, the railroad industry of having set about
to destroy passenger train service. This same accusation was made by
the opponents to this part of the Transportation Act of 1958, to wif,
section 13a. This same criticism was made by witnesses and by testi-
mony before the Interstate Commerce Commission in the passenger
service deficit investigation but that the Commission, after considering
the evidence, and it was voluminous in that proceeding—I was chief
counsel for the industry in the investigation. The investigation itself
extended over 3 years. There were thousands of pages of testimony and
thousands of pages of exhibits.

Mr. Frieoen. Mr. Moloney, you said they used the words loosely?
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Mr. Moroxey. No, I said T considered the accusation that the in-
dustry had set about to destroy nger train service, I considered
that accusation to be loosely mut{r and I mean unjustifiedly so.

Mr. Frieper. Did you read the testimony last week when it was
stated that where the ICC did not curtail the service, the railroad
first cut off a diner and then cut off another sleeping car and another
car and then at the end of the year said, “Look, we told you. It is not
a paying run. We lose money.’

Do you encourage the railroad, that particular line, to lose money
and to fit into a pattern to curtail the service?

Mr. Moroxey. No. We do not encourage that. I did hear the state-
ment made that such was done and that then when they came back
to the Interstate Commerece (ommmmn to get that train off they
were then in a position to show that the train had lost even more money,
but at the same time I did not hear a single witness point to such a
case and give your committee an illustration of when the railroad
came back to get that particular train off a year later, what the picture
was.

As a matter of fact, I have not checked this out carefully but my
own opinion is that if you took every case before the Interstate Com-
merce Commission you would be hard put to find where a railroad had
lost and then come back to the Commission. Those cases would be
very, very rare. I heard the accusation. Not heing familiar with the
day to- day operations of each railroad, I am not in a position to say
that it did not happen.

As I said, I heard no illustration of it given. It is simply a broad,
unsupported statement.

My. Frieoer. I notice that it was a general statement. They did not
name any particular run or any railroad but they did make the gen-
eral statement that they tried to discourage the passenger from rid-
ing the passenger trains with dirty trains and things of that sort. They
did not specifically mention the run.

Mr. Moroxgy. I think, Mr. Chairman, that before I have completed
my statement I will have given you illustrations where, rather than
downgrading the service the railroads have upgraded it and, as a
matter of fact, have made it rather glamorous and, if T may use the
term, added “sex appeal,” and with the end result of greater expenses
and larger losses.

I was at this moment addressing myself to the fact that I think the
aceusation that you have deseribed is a loose one and as T said it is not
a new one. It was one that the Commission was not impressed with
in its investigation and I have in my written statement quotations
from the Commission’s report where, for instance, the Commission
said that—

Having increased their net investment in passenger-train cars and passenger
locomotives between 1946 and 1957 by about $14 million, during periods when
patronage was dropping steadily, the respondents can hardly be charged with
undue conservatism in modernizing their passengeér facilities.

The Commission further said that the evidence in that proceeding
supported the general conclusion that—

Many railroads by upgrading and replacing equipment, by experimenting

with new types of equipment, and by other means have conscientiouzly en-
deavored to improve their standards of service. It is also fair to conclude that
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railroads generally have not discontinued trains without serious efforts—some-
times prolonged—to make them pay and only after sympathetic consideration
of public convenience.

That is what the Commission found with respect to the point we
are discussing now, as a result of all of the evidence in that investiga-
tion and that rea]iy is not changed today. It is going along pretty
much the same way. They do not discontinue the trains until they
have made sincere efforts to make them pay.
~ During the years 1946 through 1965, while the passenger train serv-
ice was mncurring this $10 billion deficit, the class I railroads and the
Pullman Co. made capital expenditures, and this doesn’t include main-
tenance and expenses, and so on, but simply capital expenditures, for
additions and betterments to the passenger train car fleet of $1.8 bil-
lion and that certainly is a rather large capital expenditure to be
made for equipment that is going to operate in a generally losing
service.

Since the passage of the Transportation Act of 1958 and while we
were incurring a total deficit of some $314 billion in passenger train
service, the class I railroads and the Pullman Co. have made capital
expenditures well in excess of $200 million for additions and better-
ments to passenger train cars. In 1965, the last year I have the figures
available, a total of $46.8 million was spent for that very purpose and
during that year the passenger train service deficit was $420.6 million.
We feel, for instance, that this record of capital exponditures, $1.8
billion since World War II, $200 million-some-odd since section 13a
was put on the statute books, certainly does not paint a management
or describe a management. that is disinterested and is willfully destroy-
ing passenger service.

Tt might be interesting, for instance, for me to ask whether the names
Aerotrain and Talgo Train and Train X and Xplorer, whether they
call anything to the minds of the people present. They should because
those were the new and experimental trains that were developed and
placed in operation during the middle and late 1950’s in an effort by
the railroad industry to improve passenger service and to reduce the
expenses of that service. Those trains were generally not successful but
the fact that they were developed, that the money was spent, that they
were tested and they were tried in operation, certainly cannot be
disputed.

The Interstate Commerce Commission in its report in the passenger
deficit investigation also commented on this fact about the Pennsyl-
vania Railroad. This investigation, as I said, extended for 3 years
from March 1956 to May 1959 so that at that time the Pennsylvania
Railroad was investigating a new type of train design projected as
capable of high speed operation between New York City and Washing-
ton, D.C., on a schedule 40 percent faster than that of the present fastest
train with reduced operating costs which would permit substantial
reductionsin fares.

You hear a lot today about the high speed experiment that is going
on in the eastern corridor. Here I am pointing out that the Pennsyl-
vania Railroad in a hearing in 1956 was found by the Interstate Com-
merce Commission to be at that time investigating the very thing that
is taking place today. The Pennsylvania Railroad has persevered in
its investigation and today we find the Pennsylvania Ra-il road and the
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U.S. Government jointly earrying out an operation that is almost as
was deseribed in 1956.

You also find that the Pennsylvania Railroad is picking up or paying
the larger part of the tab for the line rebuilding, for the equipment
and for what is being spent on that high-speed project.

I think this was mentioned in the testimony before your committee
the other day. The New York Central is experimenting with jet-
propelled trains. It is considering a complete revision of its entire pas-
senger train operations so as to afford more frequent, swifter, and more
economical service on medium and short-range runs, feeling that in that
area possibly the competitive sitnation might permit the New York
Central passenger train service to survive in competition, let us say,
with airlines and private automobiles.

You have also heard recently or read recently that within a year
there will be in operation between New York and Florida an entirely
new concept of passenger trains using newly designed equipment that
will permit you to go down and put your auntomobile on the train.
You get on the train yourself, you will be accommodated, your automo-
bile will be accommodated and you will both arrive in Miami at the
same time.

Now, for all of these reasons, this history of capital expenditure, the
experimentations that went on in the 1950’s, the experimentations that
are going on today that I have deseribed, it is for all these reasons
that we feel that the people who accuse our industry of willfully
destroying passenger train service certainly use or make that allega-
tion in a very loose sense of the word.

I would like to mention two illustrations of complete upgrading of
service because I think they are significant. We were told that, “All you
need to do is clean up your trains. Let us not have them dirty. Put
on more and better service and you will have passenger business run-
ing out of your ears. People will flock to you.”

Well, during the season 1962-63 the Atlantic Coast Line Railroad
reinaugurated a very famous train service. Years ago there used to be
the Florida Special and it was one of the finest trains in the country.
It got canght in the competitive hassle with the private automobile and
the airplane. So that in the 1962-63 season the Coast Line reinaugu-
rated what might be termed a plush train and they put in the consist
of that train the finest equipment that they had. They staffed the train
with hostesses. They provided a recreation car with innovations such as
bingo games and movies. They set up reserve dining hours so that you
would no longer stand in line waiting to get into the diner. They had
fashion shows and other passenger entertainment. They gave free
champagne and cigars and other favors.

The result was that since they inaugurated this in 1962-63, there has
been a steady decrease in the use of the train and a reduction in net
revenue per train mile from $2.40 in 1962-63 to $1.69 in 1965-66 and
to 48 cents through Febrnary of this year. The total Atlantic Coast
Line passenger train service deficit increased from $9.9 million in 1962
to $14.9 million in 1966.

I call your attention to the fact that this train I have described
and this plush service—and it is plush—operates between two parts of
our country where tourist travel is very heavy. You would think that
if there was any one part of the United States that you have a poten-
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tial market and that you could develop that market by putting on
improved service and better service that the operation from New York
to Florida would be made to order, but I have given you the story of
what has happened to the effort to do that.

I felt then that it might be wise to turn to, let us say, a less attractive
tourist run, the run from New York to Chicago, but very definitely a
very heavy run as far as business travel is concerned. So that, I have in
my written statement the experience of the Pennsylvania Railroad
with the Broadway Limited. That train had been an ontstanding train
for quite some time in the New York to Chicago service but it too got
aught in the competitive battle and in the latter part of 1965 the
Pennsylvania Railroad set out on an all-out effort to really upgrade
and attract traffic to the Broadway.

They, too, put in the most modern equipment that we have., They
initiated intensive cleaning and maintenance programs. They espe-
cially encouraged the train crew in public relations and courtesy and
neatness of appearance, and so on. They stepped up the dining car
service and provided attractive and somewhat unusual menus. They
provided free dinner wine, cigarettes, free fruit after dinner. They
even engaged in a widespread advertising campaign directed at that
train alone and they published advertisements in the newspapers in
New York, Phi]ndelpﬁin, Chieago, Minneapolis, and St. Paul. They
published advertisements in the New Yorker, Time, Life, and Good
Housekeeping magazines, and the result of all of this effort has been a
decline in the patronage of the train from a daily average load of 70

passengers in each direction in November 1965 to 48 passengers in
each direction during April 1967.

The standby nature of that train I point to because when the airlines
were on strike last summer the traffic on that train jumped to a daily
Joad of 138 passengers a day and when the strike was over it went
right straight back down a gain to the low level, as I said, of 48 passen-
gers in each direction on one of the finest trains operating in the

Jastern part of the country.

Now, I could give you illustrations, moyving around the country, of
the Panama Limited between Chicago and New Orleans, and some of
your fine transcontinental trains. The picture is pretty much the
same. Even in those instances where the railroads have been able to
hold a level of passenger patronage of a train, let us say, or where
they have not lost, they maybe have even increased the patronage
a little, the costs of operating that train, however, have constantly
mounted so that with the same level of patronage, while you have
been able to hold that, your costs have caught up with you; and in
my written statement I go into in some getail about the costs of
operating passenger train service.

Now, railroad labor has complained bitterly, as you gentlemen
know, of the reduction that has been made in passenger train service
and it has attempted to play the role of public protector or protector
of the public inferest in that respect. But in my opinion it has done
little if anything to diminish or reduce the cost of providing the
passenger train service which they so vigorously maintain should be
continued and generally speaking our passenger train service opera-
tions are today conducted under work rules and agreements that were
established in 1919 and that have had no overhaul or revision since
that date.
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Our own efforts to obtain a modernization and a revision of these
1919 work rules as they particularly apply in the passenger service,
our own efforts including the efforts as recent as the 1962-63 negotia-
tions with which you gentlemen are familiar, those efforts have been
wholly unsuccessful. We feel that such is the case largely, not entirely
but largely, due to railroad labor’s insistence on adherence to the 1919
work rules.

Now, in the investigation by the Commission that I have referred
to there was voluminous evidence presented showing the impact of
these 1919 work rules on the costs, the then costs of performing pas-
senger train service and the Commission reached two significant con-
clusions as a result of that evidence, They said :

If the railroads are to maintain a substantial position in the transportation
of passengers, we are persuaded that no avenue for reduction in expenses should
be left unexplored. Irrespective of denials by certain representatives of labor
organization, the circumstance in this proceeding emphatically point to the
conclusion that a comprehensive review and revision of the working rules for
the railroad employees should be made.

The Commission further pointed out that the high proportion of
labor costs make those costs the major target in any attempt to lower
the expenses of passenger train operations and they said that, while
the record before them did not reveal the full import nor permit the
Commission to draw detailed conclusions, the record did confirm the
belief that the railroad wage structure including work rules and
full erew laws may unjustifiably involve uneconomic use of labor.

These 1919 rules, for instance, provide as far as engine crews are con-
cerned that 100 miles or less shall constitute a basic day and that miles
in excess of 100 will be paid for at the mileage rate provided according
to class of engine. The same 1919 rules provide that payments for over-
time are on a speed basis of 20 miles per hour computed continuously
from the time required to report for duty until released at the end of
the last run.

Now, the Commission pointed this out in its report and it also
pointed out the fact that the work rules for the conduetors and train-
men provide for a 150-mile day and that miles in excess of 150 would
be paid for at the mileage rates provided. The Commission empha-
sized the fact that these rules had been in effect since 1919 without
change, and they are still in effect today, and that as the average
speed of passenger trains had increased the hours which the engine
and train employees must work to earn a day’s pay have reduced and
it pointed out in its report that the evidence it had before it showed
that the average number of hours actually worked by a passenger train
fireman on straight time and overtime per basic day n} 100 miles was
3.3 hours in 1957. The comparable average today is even less,

The Commission set out in its report examples of the effect these
rules and the interdivisional point rules had and they used illustrations
of this kind which they found in the evidence before them, namely,
that a fireman whose run was 109 miles and invelved 2 hours and 11
minutes in the cab, received compensation in excess of a full day’s pay;
that a passenger conductor running 346 miles was on duty for 6 hours
and received 214 days’ pay ; that the Denver Zephyr operating between
Chicago, Illinois, and Denver, Colo., ran the 1,034 miles in 1614 hours
but that the services of eight engine crews were required to run the
16145 hours and the members of those eight engine crews received a
total of 1014 basic days’ pay.

L
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Now, I have mentioned the Florida Special and the upgrading of
that train recently and the declining patronage and the declining net
revenue per train mile, The Florida Special runs on the Atlantic Coast
Line for 1,057 miles, Its scheduled time is 18 hours and seven engine
crews are required to make the run and they receive a total minimum
of 1014 days basic pay. I mentioned the Broadway Limited between
New York and Chicago. That runs 907 miles in 16 hours, requires a
total of six engine crews to make the run, and they receive a total
minimum of 9 basic days’ pay.

The Panama Limited between Chicago and New Orleans covers a
distance of 921 miles in 1614 hours. It requires seven engine crews to
make the run and they receive a total minimum of 9.2 basie days’ pay.

I may say these figures that I have given to you, these engine crew
requirements under the rules that we operate under today have not
changed. They are the same today as they were when the Commission
considered the evidence in its investigation and when the Commission
made the statements that I referred to.

I think this significant. The Commission further pointed out that
the average compensation received by engine and train employees
in passenger service per hour of straight time and overtime actually
worked had increased 107 percent from 1947 to 1958. It also stated
that the number of hours actually worked by those employees in 1958
was 57 percent of the number of hours for which they were paid. And
that that percentage had dropped from 64 percent in 1947 to 57 percent
in 1958.

Today this percentage, that is percentage of hours worked to hours
paid for, has further dropped to 55.8 percent. Until railroad labor
accepts a modern-day realism in its bargaining with respect to these
1919 work rules we feel that it is somewhat ill equipped or ill qualified
to carry the banner of public interest and to demand or to contend that
there should he a curtailment or halt in the elimination of unneeded
passenger train service losing hundreds of millions of dollars a year
and consuming a substantial portion of the net railway operating
income from freight service.

If any such action is going to be taken by this Congress and if elimi-
nation of this unneeded and losing service is going to be made more
difficult, more costly, is going to be unduly delayed or temporarily
halted, we feel then that this Congress should also enact legislation
that in substance would say that, when the processes of collective bar-
gaining to bring about a modernization and revision of these 1919 work
rules, when that process of collective bargaining has reached an im-
passe, then an independent body or board would determine how those
rules should be revised, how they should be modernized and that that
decision should be binding on the parties.

Now, there is another aspect of this passenger train deficit problem,
because this is really what you are talking about when we talk about
legislation to amend section 13a.

In his testimony before this committee the Chairman of the Inter-
state Commerce Commission made a rather significant statement and T
would like to call it to your attention. He said :

The rail passenger problems are still with ns—the patronage trend, for exam-
ple, is downward, while operating costs continue their inexorable rise. In fact,

the trend has been spurred most recently by the Post Office Department’s policy
of transferring the mail from rail to highway, thereby depriving many passenger
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trains of their primary sustenance and converting formerly profitable or mar-
ginal operations into clearcut candidates for discontinuance.

Significantly the Interstate Commerce Commission, in its investiga-
tion that I referred to, reached the same conclusion and they urged in
their report that the executive department of the Federal Government
consider the implications on the national transportation policy and of
that policy in connection with the Government’s procurement of pas-
senger train services by the Post Office Department and by the Depart-
ment of Defense and other agencies in the Government.

There is very little I could add to what the Chairman of the Inter-
state Commerce Commission and the Commission itself have said
about the policies of the Post Office Department with respect to taking
mail off of passenger trains, but I thought perhaps that the record
before your committee should contain at least an illustration of that
impact.

I would like to point to the Atlantic Coast Line passenger trains
Numbers 37 and 88 that ran between Jacksonville and St, Petersburg,
Fla. During the year 1964, those two trains operated at a contribution
over and above direct expenses of $48,560, In 1965 the Post Office
Department took the mail off those trains and deprived those trains
of mail revenue amounting to $328,478.

Immediately, rather than operating at a contribution above direct
expenses, those trains began operating at an annual loss of $262,000
on a direct cost basis. On the same railroad there were two trains op-
erating between Jacksonville and Tampa, Fla. They were operating
at a contribution of over $30,000 a year over and above direct ex-
penses until the mail was removed with the revenue loss of $368,000
and those two trains immediately were converted into a $448,000 an-
nual loging operation on a direct expense basis.

There was a recent article in the Washington Post about the re-
moval of mail from certain passenger trains in the Midwest and then
there was a subsequent article covering the statement of the presi-
dent of one of the railroads affected in which he stated that they would
be compelled to further reduce their passenger train service.

Now, the article in the Washington Post stated that while trains
would continue to carry mail between many Midwestern mail centers
that increasing emphasis would be placed on airlifting first-class
mail on a space-available basis.

The same article, without naming the Post Office official, said that
an official had stated that part of the justification for removal of the
mail from the trains was that the train schedules did not meet the
needs of the Post Office Department and that the trains were just
late too often and that such delay was causing additional cost to the
Post. Office Department.

When T read that artiele it occurred to me that it would be a very
interesting question as to why mail would be removed from a train
because the train ran late and would be offered to the airline to move
it on a space-available basis; in other words, fly it of leave it.

T am sure there must be some reasonable or logical answer to it but
I thought the question rather interesting.

Mr. Frizoer. Mr. Moloney, just make a note where you left off.
I am poing to call a S-minute recess. We will continue at 11 o’elock.

(A short recess was taken.)




PASSENGER TRAIN ABANDONMENT &3

Mr. Frieper. The meeting will now come to order.

Mr. Moloney, you may proceed.

Mr. Moroxey. Mr. (‘}li-lil'll]ilﬂ, I have, shall I say, at long last
reached the point in my statement where I will discuss the bills that
are pending before this committee but before discussing those bills
I had felt it essential, as I stated, that this committee, and I hope the
Congress has not lost sight of the background that I have given you
with respect to the passenger train service deficit problem because
that is exactly what the legislation pending before you deals with.

H.R. 7004 was introduced at the request of the Interstate Commerce
Commission and was designed to implement a legislative recommenda-
tion that the Commission made to the Congress, and you have before
vou, I think, a committee print of that bill that shows the amendments
that would be made by the bill.

I will try to address my remarks to those amendments as they, let us
say, appear in‘order in your committee print. I am sorry, Mr. Chair-
man. At the previous hearing there was such a print.

Myr. Freeper, All we have 18 the original bill.

Mr. Moroney. I think my statement will deseribe the amendments
in sufficient detail so that you can follow it.

Mr. Frieoen. Are you speaking of H.R. 7004 ¢

Mr. MoroNEY. Yes.

Mr. Warson. We did have one at first.

Mr. Moroxey. The present section 13a(1) as you know applies to
the discontinuance of a train operating from a point in one State to a
yoint in any other State or in the District of Columbia or let us say
in the reverse direction or order.

The first amendment that would be made by H.R. 7004 would be to
change the present language of the statute so that it would not refer
to a train operating from a point to a point but would provide that
section 13a(1) would apply to a train “operated in service between a

oint in one State or foreign country and a point in any other State or
istriet of Columbia.”

Now, this amendment may appear on its face to be rather simple
and innocuous. However, the effect of the amendment would be to
relegate to limbo certain passenger train operations insofar as the
jurisdiction of the Interstate Commerce Commission is concerned.

There are passenger trains, and the Commission has had such cases
before it, where the train performs service, that is, picks up and dis-
charges passengers only in a single State but for operating convenience
such as cleaning, refueling the train, maintenance, crew changes, things
of that nature, turn-around, the train crosses a State line and termin-
ates, let us say, in another State but the service is performed only in
the first State.

Such a train would be removed from the purview or coverage of sec-
tion 13a(1). However, H.R. 7004 does not provide for any amendment
to section 13a(2) so as to place that train under the purview or pro-
visions of section 13a(2) so that such a train would go out from under
13a(1) but would not be picked up by the present 13a (2.

While we are opposed to the amendment. itself, we think that if any
such amendment is to be made that an amendment also should be made
to place such a train under the provisions of section 13a(2).

The next amendment that H.R. 7004 would make is that it would
extend the present notice peried from 30 to 40 days.
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Today the railroad must post a notice saying that the train is going
10 bie discontinued 30 days hence and the amendment would make that
40 days.

I think if you review the testimony that has been given the com-
mittee to date you will find that there are no sound reasons advanced
for the extension of the notice period and that in effect is just an addi-
tional 10 days delay that will take place in the disposition of that
notice by the Interstate Commerce Commission.

The next amendment that H.R. 7004 would make would be to place
upon the carrier the burden of proof that the public convenience and
necessity permit the proposed train discontinuance and that continued
operation of such train would unduly burden interstate or foreign com-
merce,

Now, the Interstate Commerce Commission in its official reports in
numerous train discontinuance cases and in the testimony given by its
Chairman before this committee last week—I think it was last week—
has stated that the matter of the burden of proof has presented no real
problems to the Commission in its administration of the present law,
and accepting this fact that the matter of burden of proof has not pre-
sented no real problem to the Commission in its administration of the
law, then we say there appears then to be no valid reason for chang-
ing the present law inso?ar as the burden of proof is concerned. We
say further that imposition of this burden of proof on the carrier
would, in effect, represent a radical departure from the regulatory
scheme that the Congress enacted when it put section 13a(1) on the
statute books.

By the terms of that section Congress confirmed the right of manage-
ment to make the decision, the initial decision, as to whether the train
would come off. However, Congress did not of course leave it entirely in
the hands of management. Congress said, “You, management, may
make that decision,” but they placed in the hands of the Interstate
Commerce Commission the equivalent of a veto power over that de-
cision of management, and the Commission, after investigation and
upon proper findings, could tell management, “The train will not come
off, but you must continue to operate the train for a period of at least
1 year, no more than 1 year,” and at the end of that year the juris-
diction of the State commissions then attaches to the train and if man-
agement wishes to again try to take the train off, it must initiate anew
the procedures under section 13a (1), again subject to the Commission’s
veto power to say that the train cannot come off.

Now, this is the scheme that Congress saw fit to adopt in dealin
with this passenger train deficit problem, and the burden of proo
amendment contained in HL.R. 7004 would constitute a radical de-
parture from that regulatory scheme,

Mr. Warson. Mr. Chairman.

Mr. Frreper, Mr. Watson.

Mr. Warsox. At this point perhaps it might be well for the record to
show that apparently Mr. Tucker, the Chairman of the ICC, agrees
with the statement just made by the witness, for we have before us a
letter dated today from him stating that he would have no objection to
the deletion of the language on pages 2 and 3.

Mr. Frieper. If the committee so decided.

Mr. Warso~. But at least I think the position of the Commission
should be put in the record at this point.
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Mr. Frieper. The whole letter will be included in the record. I cIonZt
think Mr. Moloney knows about the letter we received from the 1CC,

(The letter referred to follows:)

INTERSTATE COMMERCE COMMISSION,
Washington, D.C., May 8, 1967.
Hon. SaAMvUeL N. FrIEDEL, ’
Chairman, Subcommittee on Transportation and Aeronautics, Commitice on
Interstate and Foreign Commerce, House of Representatives, Washing-
ton, D.C.

DEAR CHAIRMAN Frieper: In the course of my testimony before the subcom-
mittee on H.R. 7004 and related bills, a number of questions were directed to
the provision of this bill imposing on the railroads the burden of establishing
that the public convenience and necessity permit the discontinuance of the serv-
ice involved and that continued operation would unduly burden interstate or
foreign commerce. The Commission has therefore reviewed its position on this
matter.

We believe that this proposed amendment to the Interstate Commerce Act would
be valuable in clarifying the uncertainty which presently exists in this area. As I
indicated in my prepared statement and in my oral testimony, we have had no
gerious problems to date in compiling an adequate record in section 13a (1) cases.
The parties, primarily the railroads, have submitted sufficient evidence on both
the statutory issues—whether the trains in question are required by the public
convenience and necessity and whether their continuance would constitute an
undue burden on interstate or foreign commerce. Protestants repeatedly insist,
however, that the railroads have a burden of proof imposed by section 13a in
conjunction with section 7(c) of the Administrative Procedure Act; and the
railroads, equally insistent, deny it. Since the Commission has no power to assign
a burden of proof where none is imposed by law, we feel that the proposed
change would provide a desirable clarification and insure against the future
possibility that the carriers in some important cases would not adhere to their
present practices, with the result that the Commission would lack an adequate
record upon which to base a decision.

We have taken into consideration the misgivings about this provision expressed
by certain members of the Subcommittee. Because of the critical need for this
legislation as a whole and in view of the fact that the Commission has established
a working practice with the railroads in the area of the provision in question, we
feel that this provision could be deleted without seriously impairing our ability
to administer the statute effectively. Therefore, if the Subcommittee is of the
opinion that this section is a detriment to the legislation as a whole, we would
not object to deleting this requirement by striking out lines 20 to 25, beginning
with “When . . .” on line 20 of page 2, H.R. 7004, and ending with line 2 on
page 3.

Sincerely yours,
WirrLiam H, TUCKER,
Chairman.

Mr. Moroxey. The next amendment that would be made by H.R.
7004 would extend the period of time in which the Commission must
dispose of the notice of discontinuance and during which period of
time the continued operation of the train would be required, and it
would extend that period of time from the present 4 months to 7
months. Further it wonld provide that the Commission could impose
an additional 2 months if necessary or in the discretion of the Com-
mission in disposing of any petitions for reconsideration.

So that your extension would be from 4 to 7 months with an
additional 2 months added, or from 4 to 9 months. That would be
coupled with the additional 10 days that would be required by the ex-
tension of the notice period so that we would be talking about a total
period of 9 months and 10 days under H.R. 7004.

Mr. FriepeL. Mr. Moloney, let me get this clear. Are you opposed
to extending it from 4 to 7 months?
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Mr. Moroxey. Yes, sir. We very definitely are. The Chairman of
the Interstate Commerce Commission in his testimony before you said,
not once, but several times, that the present 4 months’ period was ade-
quate for the normal ecase that came [lr.*fnn' the Commission.

Mr. Frieper. For the normal case, but there have been many other
cases where he thought that the extension of time would be bene-
ficial to all.

Mr. Moroney. He referred principally, Mr. Chairman, to some pos-
sible situation which might confront the Commission at some future
time.

Mr. Frieper. But his hands are tied now with the present law.

Mr, Moroney. His hands are tied, but they are tied in a way that
permits the Commission adequate time to handle any normal case
that comes before the Commission so that, while you may say your
hands are tied, it is certainly not an undue tying. If you have the time
to handle the normal case, you certainly, in my opinion, make a pretty
weak plea for further time when you say, “I want a general extension
of time to take care of a situation that I can envision might confront
the Commission at some future time.”

So that we are opposed to any extension of time because we think
when it’s adequate for the majority of the cases, the norm of the cases,
that is the way the time ought to be set, and we feel that, if there
is going to be any extension of time to take care of the unusual case
which might confront the Commission at some future time, you should
go n» further than giving additional time in that kind of a peculiar
situation; but a general extension of time applicable to all cases is not
justified.

Now, of course, the Chairman of the Commission did say, “Of course,
we will not take all of this 9 months and so on in the normal case
because the 4 months we have today is adequate, so that we won’t take
the § months.” But our experience has been, and I don’t think it un-
usual with, let’s say, any regulatory body, our experience leads us to
conclude that whatever time is available is the time that is going
to be used.

So, to answer your question, we are opposed to any extension of time.
We think the most you could even consider would be an extension of
time carefully tailored so as to meet these unusual situations and so
that it would not apply in the normal case where you have an admission
from the Commission that the present 4 months is entirely adequate.

The next amendment that would be made by H.R. 7004 is one that
would anthorize the Commission to require the continued operation of
the train if it finds that public convenience and necessity do not permit
the }n'nﬁl(lr‘(-(l discontinuance and that the continued operation will not
unduly burden interstate or foreign commerce.

Now, under the present law the Commission exercises its veto power
upon a finding that public convenience and necessity require that
train to continue to operate and that its continued operaiton will not be
an undue burden on interstate commerce.

Wlien the Commission has made such findings, and it has in case after
case after case made such a finding, the train stays on at the direction
of the Interstate Commerce Commission. I have the feeling, for in-
stance, that this amendment that T am now disenssing was in its in-
ception and conception tied into the burden-of-proof amendment that
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we have just discussed and which the Commission says, if the com-
mittee feels that it ought to come out or that it creates problems and so
on, the Commission then has no objection to it coming out.

As I said. I think this is a companion amendment and that the two
are tied in very closely together IlJew?:mse each one of them represents
a drastic or radical departure from the regulatory scheme that is
presently set up by section 13a(1).

We feel that this amendment is equally objectionable, and I also feel
that, in view of the action of the Commission now, that it would be
quite proper, for instance, for the committee to, let's say, drop both
of these amendments, that is, the burden of proof and the amendment
that I have just referred to.

Another amendment that would be made is that the Commission in
requiring the continued operation of a train could attach such terms,
conditions, and modifications pertaining to operations and services
as the Commission might find just and reasonable.

Now, here we have a clear invasion of the responsibilities of manage-
ment, and the Commission, under this concept of things, could tell
management how it must run the train, the service that must be per-
formed by the train, the consist that must be in the train, the cars,
as I said, consist that must be in, all of the terms and conditions of the
entire operation. Now, moreover, if you examine the language of the
bill, you will find that it is not clear at.all that the terms, conditions,
and modifications pertaining to operations and service would be neces-
sarily confined to terms, conditions, and modifications pertaining to
the operations and services of that particular train.

On the contrary, the language of the bill might be construed so that,
“while I am directing you to continue to operate train A, I am going
to also tell you a few things about your operations and services gen-
erally with respect to passenger trains.” We feel that this invasion of
the responsibilities of management is not justified even confined to the
operation of a single train, but if the language of the bill is broad
enough to be construed as I have deseribed it, then we cert ainly are even
more emphatically, if possible, opposed to this amendment because we
do not feel that any such authority should be given the Interstate
Commerce Commission.

Listening to the testimony given by the Commission and reading the
Chairman’s statement, the basis for offering this amendment and for
authorizing the Commission to attach terms and conditions is a plea for
ﬂexihi]ity.qNow, I don’t know what flexibility means in the context that
it would be set in in this bill. The word flexibility, of course, doesn’t
appear in the bill. The justification for asking for this authority is
because the Commission needs flexibility, whatever that means.

Indeed, if the bill would do what I have described, a railroad
might be much worse off by having filed a notice to discontinue a
passenger train and subjected itself to the jurisdiction of the Commis-
sion because it could be then told, “You cannot discontinue this pas-
senger train and we are going to tell you how to run your operations
and services generally and we will certainly tell you how to run it with
respect to this particular train.”

That way costs may go up. They may well follow the idea of these
crities that I mentioned earlier in my testimony about “soup up your
service and you will have business running out of yourears.”
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No matter how well intentioned the invasion of the responsibilities
of management may be, the invasion should not be permitted. There
are many well-intentioned people in this country, and I do not exclude
members of the Interstate Commerce Commission, who feel that they
know better how to run passenger-train operations and how to perform
passenger-train service, that they know better how to do it than does
railroad management, but I seriously doubt that.

Summarizing on this condition idea, we feel very strongly that there
has been no case other than this vague plea for flexibility, that there
has been no case presented to support such an amendment.

The next amendment is one very similar to the last one T mentioned,
but it is an amendment to 13a(2), and here you will see the difficulties
of interpretation that exist in the bill because the bill would amend
section 13a(2) so as to say that when the Commissioner permits a train
to come off, it can attach terms, conditions, and modifications per-
taining to operations or services as it might find just and reasonable.

Now, here, of course, if they are going to permit the train to come
off, they are certainly not talking about terms, conditions, and modifi-
cations pertaining to the operation of that train because that train is
coming off under section 13a(2) and under the Commission’s order it is
coming off.

So what are these terms and conditions that they are talking about?
This is one reason I say that you might construe the bill in its entirety
as turning over to the Commission the full power of telling you how
to run your passenger-train service because it seems to me that here,
if the train is coming off, they would say, “Well, soup up your serviee
over here. Keep these trains on over here. Revise your whole scheme
of operations. This is the condition of this train coming off.”

Those would be the only kinds of conditions that would make any
sense with respect to a train that was coming off.

H.R. 7004 would add a new section 13a(3) and that section would
provide that any person adversely affected or aggrieved by an order of
the Commission in and after hearing pursuant to paragraphs 1 and 2
of section 13a might bring a suit to obtain judicial review. We feel
from our experience and our background in areas of this kind that
under any such provision you must assume, and I think you could
safely assume, that in every instance, every instance where a train
would be discontinued under this section of the Interstate Commerce
Act and notwithstanding the unneeded and losing nature of the service
of that train, the matter would be taken to court and the train would
most likely continue to operate until the judicial processes had been
exhausted.

Now, that kind of an amendment or that kind of legislation was not
what the Congress had in mind when it passed section 13a(1) or when
it passed section 13a. The purpose there was to deal with a critical
problem—and I have tried to show you that the problem has not dis-
appeared, it is still with us today—by putting pressures on State and
local anthorities, on the public if you please, putting pressures on them
to find the solution to the problem presented by an allegedly needed
service but one which cannot be made to pay for itself. So the pres-
sures built up, and that is exactly what happened.

You had more activity at the local level and at the State level and
any other level you want to mention after Congress enacted section 13a
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than you had ever had before. When you change section 13a, regardless
of how you amend it, when you change it to make it more difficult, to
prolong, to delay, to make expensive the discontinuance of a train, you
are taking the pressures off of the area that Congress intended the
pressure should rest. I have little doubt that intelligent public au-
thorities knowing that they could, through the exhaustion of judiecial
processes, force the continued operation of the train for an indefinite
period of time, would certainly sit back and relax and the pressures
would be removed. We think that, of course, is a substantial departure
from the scheme of things and from the purpose that Congress had in
mind.

Now I have completed my comments on FLR. 7004, and we feel that
no substantial case has been submitted to your committee justifying
the amendments that that bill would make, and that the end result of
the bill would be to make it more costly and diflicult to eliminate un-
needed and losing service, and that it would prolong for an indefinite
period of time the continuation of such services and that in the mean-
time this financial burden that I have referred to today, the $400 mil-
lion of loss, would remain there and would continue to mount.

The bill has been characterized by its proponents as, let’s say, one to
give the Commission more time and to give them flexibility, and I say
again, whatever that means.

Now, this matter of time is not something that in my opinion can be
considered in the abstract, and we all have often heard the old illus-
tration of : “What’s another 30 days?” It isn’t too much exeept to the
man that is sitting in jail. Nine months and 10 days may not appear
to be unreasonable in the abstract, but, when you relate that to the
operations of a train that is losing hundreds or thousands of dollars a
day, 9 months and 10 days becomes a long time, and the financial bur-
den becomes very heavy and it is money that you are never going to
recover; and then, when you add to that period of time the indefinite
delay to exhaust the judicial processes in every case, the burden would
be almost intolerable.

The next bill that your committee has before you is H.R. 260. That
bill would require the Commission in disposing of any passenger train
discontinuance case to consider the availability of any financial assist-
ance pursuant to the Urban Mass Transportation Act of 1964, or any
other law, for the purpose of continuing such operation or services
and the effort of such carrier or carriers to obtain such assistance,

Further, the bill would require the same consideration by the Com-
mission under section 13a(2).

Generally speaking, we think the major intent of this bill is prob-
ably already encompassed in existing law. I think the Chairman of the
Commission so expressed himself. To the extent that the Commission
might consider this kind of information to be relevant in any given
case, we feel that it could require under its regulations that this in-
formation be furnished to the Commission and, indeed, be made a
part of the material that has to be filed with the Commission when the
notice of proposed discontinuance is posted.

On the other hand, we do recognize that the availability of financial
assistance pursuant to the Urban Mass Transit Act of 1964 is consider-
ably limited in scope while section 13a deals with passenger trains that
In no way resemble mass transportation but are intercity passenger
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trains running over long distances, and we feel that the imposition of
this statutory provision might place a cloud on passenger-train dis-
continuance cases generally, might unduly emphasize a matter that
really doesn’t exist in many of the train-off cases before the Com-
mission.

Believing then that really nothing would be added to the Commis-
sion’s power but that this undue emphasis and so on might create
gég cloud that I have referred, we are opposed to enactment of H.R.

You have H.R. 519 before you. We have no particular objection to
the Interstate Commerce Commission considering the fact that the
carrier could participate in an existing local, State, regional, or Fed-
eral program. It is very much like the previous bill that I referred
to, H.R. 260. But here again we also feel that enactment of this bill
might lead to undue emphasis being placed on that fact.

But, further, this bill would alse require the Commission to consider
the fact that a carrier could participate in a proposed local, State, re-
gional, or Federal program, and we think in this respect its provi-
sions are wholly unrealistie.

The idea that the Commission in determining a case today must
take into consideration the fact that I could participate in a program,
a proposed program without ever knowing whether the program is
coming into fruition or what its final terms might be and so on is
wholly unrealistic and for these reasons we are opposed to the enact-
ment of this last-mentioned bill.

H.R. 519 would also say that the Commission must take into con-
sideration the facts that a railroad was a party to an application for
permission to merge from which merger it could be expected to benefit.

Now, this provision would mix up together in a way that would just
create chaos the handling of passenger-train discontinuance cases and
merger cases, and God knows what the outcome would be. It would
provide no requisite guidelines to control the procedure in either of the
cases where they had been mixed up, and it would be pointless for the
Commission in dealing with the discontinuance of a single passenger
train to consider whether the railroad seeking to discontinue that par-
ticular train happens to be a railroad that is a party to a merger
application from which that railroad might benefit if, when, and as
the merger application was favorably disposed of.

As I said, there would be no direct relationship between the public
need for that particular train, the service performed by that particular
train, or the revenue picture of that particular train and the broad
problems presented in the merger case.

Now, Mr. Chairman, there was not listed for hearing in the notice
H.R. 8939. At the previous session of this hearing, however, you did
ask the Chairman of the Interstate Commerce Commission, I believe,
a question about the bill, and T believe he stated that he had not had
time to examine it and so on. I am not sure of the posture of that bill,
If you would care to hear me on that bill for 3 or 4 minutes, I would
be delighted to give you our views. I do have them in my written state-
In'l;-.]nt, and we are very strongly opposed to the enactment of that
il

Mr. Frieoer. Mr. Moloney, I want to thank you for your very fine
statement. There is no question in my mind that you are very well
versed on the subject and have covered it in detail.




PASSENGER TRAIN ABANDONMENT 91

While I do not agree with some of your statements, I think you have
covered it very, very well. I was requested to ask this question. The
Atlantic Coastline was running the Florida Special and had free
champagne and free movies. Is this covered by the antitrust agree-
ment approved by the ICC under section 5a? Do you know that they
claimed that on airplanes free movies are subject to agreements?

Mr. Moroney. I do not know the answer to that question. I would
assume that it was not covered, and I would also assume as a quick
curbstone n]ljinirm_. sitting here in a somewhat minor legal capacity, that
there would probably be no necessity to get the clearance, but I can-
not answer your question definitely.

Mr. Frieper. Mr. Pickle.

Mr. Prckre. Thank you, Mr. Chairman. First, Mr. Chairman, I
came in late. I am having a little trouble of knowing whether I am
talking to Mr. Mahoney or Mr. Moloney.

Mr. Moroxey. Mr. Moloney. One gentleman mistook me to be Mr.
Mahoney’s father. Mr. Mahoney got quite a bang out of that because
I think he looks quite a bit older than I.

Mr. Pickre. 1 raised a question with the Chairman of the ICC
relative to this matter, as I think did other members of the committee.
It was mentioned a few minutes ago that the chairman received a letter
from the Chairman of the ICC, Mr. Tucker.

For your information, so that you would understand clearly, the
Chairman has said that if it met with the approval of the committee,
that the ICC would be willing to delete that portion of IL.R. 7004 on
page 2, beginning line 20 and continuing through page 3, line 2 on
page 3.

The net effect of it is just to lift out that portion with respect to the
burden of proof. Now, how would you feel about that ?

Mr. Moroney. In my statement I said that the imposition of the
burden of proof, as this bill would do, constituted a radical departure
from the present scheme of things that Congress had set up and that
we were opposed to that provision of the bill. We also, of course, are
opposed to the bill.

Mr. Piokre. Mr. Moloney, my question is: What would be your
position on the bill if this were deleted ?

Mr. Moro~ney. With this deletion we would still be opposed to the
bill. In my statement I have taken up each amendment that is made
by H.R. 7004 and have stated the reasons why we are opposed to each
of those amendments so that in substance we are opposed to the entire
bill.

Mr. PickLe. Let me ask you a question in layman’s language. Aside
from the legal technicalities involved with respect to the submission
of evidence wherever the burden of proof lies, it has been my feeling
that perhaps the burden of proof ought to rest with the ICC and not
with you nor with the railroad. Whether we enact this legislation or
not, we do reach a point in these applications where we either keep
the trains going or take them off.

I asked one of the gentlemen last week representing the Railroad
Association, “If you were losing money, what would you do?”, and he
said, *I would be for keeping it off.”

I said, “If you represented the employees and wanted to keep the
trains running, what would you do?”, and he said, “I would be for
continuing.”
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A sufficient amount of evidence ought to be submitted in each case,
but at that point it seems to me that the Commission ought to have
the burden of proof to make that determination. He said, “Well, it's
entirely a matter of the public interest. Where the public interest is
involved I couldn’t agree more, but it is difficult for the public to
actually submit evidence.”

How can the public actually prove that except through the expres-
sion of the ICC, which is supposed to represent the public? I would
think that after the evidence is submitted, that it ought to fall back on
the ICC, but we have a difficulty of a case having been proven. How
would you feel if it was required, after evidence had been submitted,
that there would be public hearings by the ICC and that the railroads
would have to then submit certain information as requested by the
ICC?

I am talking about profits, costs, and other factors that would prove
or disprove whether they were losing money and whether it would be
an imposition on interstate commerce.

Mr. Moroxey. Congressman Pickle, in the procedures today when
a railroad posts a notice under section 13a(1), the interstate train, the
railroad is required by Commission order to file with the Commission
simultaneously with the posting of the notice a voluminous amount of
information and material dealing with the history of the train, the
patronage of the train, the expenses of the train, the revenues of the
train, the alternate modes of transportation available to the publie,
bus, airline and so on, even the schedules of the alternate modes
available.

In other words, after Congress passed section 13a(1) the Commis-
sion then in its broad powers under the Interstate Commeree Act
issued a general order prescribing the form and the information that
must be submitted by the railroad at the outset. This is before they
ever even decide whether they are going to have an investigation or not.

Mvr. Prckre. May I interrupt you at that point? At that point or at
a subsequent time, does the ICC have authority to say to you, the rail-
road association, “You submit us the additional following informa-
tion”? Can they command the submission of additional evidence? Do
they do it?

Mr. Moroxey. 1 would say this: That you are referring now to, let
us say, during the course of the investigation and the railroad, let us
say, has given everything that they have but the Commission says, “We
want something more than you have put in now”?

Mr. Picgre. Yes,sir.

Mr. Moroxey. I do not think the Commission would have the un-
questioned power and authority to tell the railroad in substance how
to try its case but I think the railroad that was going to submit its case
to the decision of that Commission and did not submit the information
if it had it or could get it would be playing roulette with its case.

Mr. PickrE. W’elﬁeI have to rely, Mr. Moloney, on questioning. I

don’t have any background but my question was, does the ICC ask you
specifically for additional information that would probably have a
bearing on what was the public interest ?

Mr. MoroNEey. Yes, sir. The Commission does ask. I misunderstood.
T thought your question was do they have the power to require you and
direct you to come forward with it.
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Mr. Piokie. Let us go then to that question. You do not think they
have the power?

Mr. Moroney. No,sir.

Mr. Pickie. Do you think that it would be improper for them to
have the authority to ask you to submit additional evidence that would
have a bearing on the case

Mr. Moroxey. At what stage of the game? This is what bothers me.
I have described the fact that the Commission has full authority today
and has exercised it to tell the railroad, “Any time you are going to
propose to take off a passenger train we want all of this information
and we want it the day you post your notice.” ‘ LN MY

Now, this is the same kind of evidence that if the Commission insti-
tutes an investication after all the service performed by the train, the
patronage, the load factor, the expenses, the revenues, the alternate
modes of transportation that are available, buses, airlines, and so on,
all of this information is submitted in the beginning and now if the
case goes to trial, for instance, for an investigation, and the Commis-
sion says, “I want something”—1I am trying to think what it would be
that had not already been submitted, but said, “We want something
more in here.” ThenI would have to say I do not think the Commission
or anybody has the right to tell you that you must submit that par-
ticular information.

Mr. Prckre. Mr. Chairman, I yield.

Mr. Frieper. Mr. Tucker testified that wherever he asked for addi-
tional information the railroads have been very cooperative and have
submitted it.

Mr. Moroxey. He said they have had no problem in obtaining
from the railroads what they needed and in each report the Com-
mission has gone out of ite way to comment frequently in its reports
to say that the procedures adopted developed a wholly adequate record
for the disposition of the proceedings.

Mr. Frrever, All right.

Mr. Prcgre. Mr. Chairman, I yield to the other committee mem-
bers. I am not satisfied with this particular point but because my time
is consumed I yield back.

Mr. FrieoeL. Mr. Cunningham, do you have questions?

Mr. Conzineaaym, Mr. Chairman, in Mr. Moloney’s statement he
mentioned the problem of the Post Office Department continually tak-
ing off these RPO cars and T have been battling this now for going on
11 years and we get nowhere. So many of these lines have a very small
margin of profit and when the Post Office Department takes off the
RPO cars, that puts the railroads in a hole and they have no alterna-
tive but to ask for a discontinuance.

It seems to me that either this Subcommittee on Transportation
or the Subcommittee on Investigations ought to get into this matter
because we have had two Presidents, President Kennedy and President
Johnson, who have both urged upon us and sent messages that we have
a broad study to improve all forms of transportation and modernize
it to the best of our ability.
~ You will recall that about 3 or 4 years ago we did pass such a bill.
It got to the Rules Committee and one of the members of the Rules
Committee, one or two, perhaps, were able to block it because there
was something involving barge traffic that affected their districts and
there it sat.

TH-TOL—6T
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So we have never done what either the late President Kennedy or the
present President have suggested that we do and here we have a
ridiculous situation of two  Presidents suggesting or urging upon us
legislation to modernize and bring into a more nm]wtm\ e position all
forms of tr ansportation and then we have an agency of the Govern-
ment, in the instant case the Post Office Department, who are actually
ruining the railroad passenger business in this country.

I think we are working on this problem piecemeal. We have this
bill before us and have spent some time on it, but there is this overall
picture that has to be looked at. I don’t know why we don’t go into
that again and particularly 1 duut know why we don’t urge and get
the executive branch to work in harmony and not have the President
say one thing and a major agency of the Government do just the
erptM(e

I make that observation because T think it is a very serious problem
to the railroads and everybody knows we can’t do without the rail-
roads. I wonld think that we ought to get into that.

Now, on the matter of the airlift, I am also on the Post Office Com-
mittee and that is why I have been in this fuss for many years. Years
ago the Post Office and Civil Service Committees of the two bodies
passed legislation to give the Post Office Department very limited
authority to experiment on the matter of taking surface mail at surface
mail rates and flying it on a space-available basis. However, there was
no oversight committee looking after this nor looking after the Depart-
ment, when it was given this authority and it has expanded far beyond
anything that the Congress ever had in mind or the two committees ever
had in mind when they gave this restricted experimental plan for the
airlift of surface mail on a space-available basis.

This was leaked to me by members of the RPO TUnion when Mr.
Summerfield in the Eisenhower administration was gradually, without
our knowledge, increasing this. I finally received a confidential docu-
ment from the Post Office Department in which they had it all planned
that they would airlift surface mail on a space-available basis, almost
on a nationwide unrestricted basis.

We had hearings in our committee and I authorized a bill to stop him
and T took if to the floor of the House and it passed overwhelmingly,
saying, “You can’t do this.” And we stopped Mr. Summerfield from
going hog wild on this thing but since that time we have not given close
attention to it.

It has been gradually expanded, as everybody in the industry knows,
and as I say, it has gone far beyond what the Post Office Committee
and this Congress ever intended. I do think that there is a committee of
this Congress and I should think it would be this subcommittee, a
committee of the Post Office Committee, or the Committee on Inves-
tigations who ought to sit down and say, “You don’t have this ‘!ullml—
ity. You are going far beyond the authority that was given to you.’
And something has to give because we have had nothing but trouble
with this problem.

In my district they have just announced—and we have had hearings
ont there just a few weeks ago—that they are taking more and more
of these RPO’s off and it is going to cause more and more discontinu-
ance of passenger trains and I think it is a very, very serious problem
and something that surely we ought to give attention to.
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There are other things I would like to take up, but the time is limited.
T do want to emphasize that this is a very serious matter. It is actually
losing money for the Post Office Department. because the people have
become so accustomed through knowledge of what is happening that
they will put a 5-cent stamp on their mail and in the majority of
instances it will go by air anyway, so that the Post Office Department
is losing a lot of revenue because the people are getting airmail service
without paying for it. It is a very serious subject, Mr. Chairman.

T have no question of Mr. Moloney because of the limitation of time.
I am glad he touched upon that problem. It is very serious.

Mr. Frreper. Mr. Moloney, can you be back at 2:30 this afternoon?
We are going to try to finish up today by 3:30.

Mr. MoroxEy. Yes, sir. I will be here at 2:30.

Mr. Frieper, Mr. Adams, do you want to finish before the witness
leaves?

Mr. Apams. Mr. Moloney, I appreciate your testimony. With regard
particularly to your first amendment that you referred to in your state-
ment on page 15 regarding the jurisdiction between 13a (1) and 13a(2)
I don’t understand your point in referring to the bill H.R. 7004.

Looking at lines 9 through 11 it seems to me that the jurisdiction
under 13a(1) is extended to cover any train which not only 18 in service
within the State but may also be serviced without the State; in other
words, any train that physically moves across a State line or across
the District of Columbia line whereas, on page 4, 13a(2) refers to a
train operated wholly within the boundaries of a State which would
mean one that did not physically cross the line. Isn’t that what is
intended ?

Mr. Moroxey. Congressman, I am not sure that is what is intended
because, if so, there would be no need to make the amendment. In
other words, 13a(1) today covers the train operating across State
lines regardless of whether it renders service so that it seems to us
that is the obvious purpose of this amendment and T think it originated
as a recult of the New Haven case where the train performed only
serviee in the State of New York, but terminated its run for operating
purposes and so on, convenience, in the State of Connecticut.

Mr. Apams. There would be no question in your mind that that
train would now qualify under 13a (1) asopposed to 13a(2) ¢

Mr. Moroxey. That is right.

Mr. Apams. Don’t you think that isa legitimate basis of clarification?

Mr. Moroney. As I said, I think it would qualify under section
13a(1). Tt would not qualify under the provisions of H.R. T004 be-
cause it performs service only in one State.

Mr. Apanms. But this says, “Have operation or service of any train
operated and serviced between a point in one State or a foreign country
and a point in another State.”

In other words, what this does is to expand this from operation, to
“operation or service” of the train. Don’t you think that clavifies it?

Mr. Moroxey. The present law, Congressman, says the “operations
or service.” The present law has that language in it. The change that
is made by H.R. 7004 is to change the word “operated” to “operated in
service” and I think it was intended that if the train operates in serv-
ice only in the State of New York but actually runs over into the
State of Connecticut for servicing purposes, or in other words, termi-
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nates its run in Connectient, that it would not be subject to notice
nnder section 13a(1).

Mr. Apawms. Tell me this: As I understand this legislation basically
its purpose is to allow the railroads to avoid restrictive State legisla-
tion preventing discontinuance of runs. There are two statutory
schemes, one of which is 13a(1) which provides for the so-called in-
terstate train and the other is 13a(2) which is really a local train
but comes under the act because it may affect interstate commerce.

The first one, in effect, allows the company to move out from under
the State jurisdiction and if the ICC allows it they are out and if they
don’t, why then they go back under State jurisdiction after a year.

Now, the second portion as I understand it allows the company to
appeal State jurisdiction, if the State denies or refuses to head a dis-
continuance case without automatically going back to the State even
though it is a local operation ; is that correct ?

Mr. Moroxey. The second part of the present statute in effect gives
the Interstate Commerce Commission what might be termed an appel-
late jurisdiction over a State proceeding.

Mr. Apams. When they either refuse to hear the matter or have come
down against it you can go up and ask help from the ICC. A1l right.
Now, therefore, on this jurisdictional point of which one is are you ob-
jecting to would it technically or in substance limit 13a (1) ¢

Mr. Moroxey, We are objecting to it in substance and pointing to

he technical necessity for amending seetion 13a(2) if you do not fol-
low the objections to 13a(1).

Mr. Apams. In effect, you are saying that yon would rather have as
a substantive matter the trains that cross the State line, and you men-
tioned the New Haven case, under 13a(2) rather than 13a(1), or is it
just the reverse

Mr. Moroxey. Just the reverse, under 13a (1) asit is today.

Mr. Apams, All vight, Now, with regard to merger, what is occurring

and I am sure you ave well aware—is that on many of the major
western lines the merger application will change the whole eonfigura-
tion of rail service over a major portion of several States. Then if we
have service into particular areas being changed by the process of
filing for a discontinuance of service and the 1CC does not take this
into account in the pending merger. Then isn’t it true that you wipe
out passenger service over perhaps an entire area without either body
having made a final determination ?

Mr. Moroney. If T understood you correctly, you are offering a
situation where, let us say, two railroads—

Mr. Apamns. Yes. You have three major trunk earriers and two of
them are right now attempting to merge over the long haul for reasons
of convenience. Now if they file for discontinuance of passenger serv-
ice in particular areas, don’t you think that the merger factor should
be taken into account as to whether or not discontinuance would be
allowed ?

Mr. Moroney. If the two were filing to discontinue service from
and to the same peints so that in substance this is going to abolish all
service there, then it probably is something that should be taken into
account, but I cannot conceivably imagine how you can handle it in a
merger case,

Mr. Apams. Our point is that, if you are not handling it in the mer-
ger case and you have gotf the discontinuance actions pending by both
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lines over their entire route structure, don’t you believe that the effect
of the merger should be taken into account on the discontinuance ac-
tions, which is basically what this bill proposes to do?

Mr. Movroney. If you know when Iﬂm train discontinuance cases are
being tried, what is going to be the outcome of the merger case and
the readjustment of the entire service as you have described it as a re-
sult of the merger and so on, if you know these things, then I think
the Commission can take that into consideration today. If they don’t
know it, I don’t know how they can consider it.

Mr. Frizper. We are going to recess until 2:30. I want to know if
Mr. Frank Smith is here.

Can you return at 2:30%

Mr. Sarra. Yes, sir.

Mr. Friepern, The meeting is now recessed until 2:30,

(Whereupon, at 12:05 p.m., the subcommittee recessed, to reconvene
af 2:30 p.m., the same day.)

AFTERNOON BSESSION

Mr. Frieper. The committee will come to order.

I will call on Mr. Watson for questioning.

Mr, Warson. Thank you very much, Mr. Chairman.

I want to commend the gentleman for what I thought was a very
thoughtful, rational, and informative statement which I think goes
to the heart of some of the problems that we have in reference to H.R.
T004.

Am I correct in the assumption that basically you believe that pas-
sage of this legislation would aggrevate the difficulties that you pres-
ently encounter in reference to making any proposed changes in
passenger service——

STATEMENT OF WILLIAM M. MOLONEY, GENERAL SOLICITOR,
ASSOCIATION OF AMERICAN RAILROADS—Resumed

Mr. Moroxgy. That is correct.

Mr. Warson. You made one statement, and it wasn’t amplified too
much, but I thought it was an interesting statement, on page 9 you say :

In those instances where the railroads may have been successful in holding
patronage of a particular train at preexisting levels or even increasing patron-
age, the effect of rapidly increasing costs has taken its toll.

My emphasis is directed toward the areas where they have been able
to increase passengers. I was rather surprised, frankly, to read that
statement.

Mr. Moroxey. When you talk about increasing, and the reason I
worded it the way I did, I think, Congressman, it depends on the period
of time that you start with, to measure and determine whether you had
an increase or decrease.

For instance, if we move back not too many years, there will be a
decrease on every one. At the same time, I have in mind a train, for
instance, like the California Zephyr, operating between Chicago and
San Franeisco, the patronage of the train, the revenue passengers car-
ried has held up reasonably well, but the operating expenses of the
train have increased substantially, and there you have a situation
where you might say that the load factor revenue passenger has not
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been too adversely affected over the more recent past, but where the
costs have increased tremendously.,

Mr. Warson. We will get to the costs in just a moment. To what do
you attribute the stable condition that exists so far as passengers are
concerned? Is it because of innovations that this partieular line has
made to attract the additional passengers, or is it just the normal thing
that they are looking for this particular service, and it would come
whether you had the innovations or improvements or added comforts
to the trains?

Mr. Movoney. It is because when this train—and this California
Zephyr is a relatively new passenger train. By that T mean it has been
in operation a number of years, but it was started by the Western Pa-
cifiec Railroad to compete in passenger business with the overland route,
which is the route through Omaha, Cheyenne, Laramie, Wyoming,
Ogden, and on in. It was a considerably longer route by lllI]i‘tﬂ'{’

They went all out, and they made the train a beautiful train, as far
as the equipment and as far as service is concerned, everything that
could possibly be done to make the service attractive was done.

However, the principal drawing card is the fact that that train
travels through some of the most beautiful parts of the United States,
and it is one of the few transcontinental trains that offers unlimited
and magnificent scenery. From Denver you climb up the mountain to
Moffet Tunnel. Moffet Tunnel is about 9,700 f(-ot above sea level. It
is a beautiful elimb up to the tunnel. The tunnel is T miles long through
the Continental Divide, and you come out on the western slope, in one
of the most beautiful valleys that you ean image, with snow-capped
mountains all around you.

Then shortly thereafter, you pick up the Clolorado River, and you
follow the Colorado River for about 250 miles through Bayers Can-
yon, Gores Canyon, Red Canyon, and so on. Then, when you are
reaching the flats of Utah, it is nighttime.

The next day you have the magnificent trip through the Feather
River Canyon, throngh the Sierra Nevada. So the reason the people
in substance make that trip is first, the service is good, but second, the
scenery is unsurpassed.

Mr. Kuykenparr. You are sure you don’t belong to publie rela-
tions.

Mr. Warson. I agree with my colleagues. You have almost convinced
me to buy a ticket. But all of this seems to point up the fact that it
isn't because of its strietly commereial value, but its scenic value.

Mr. Moroxey. That is right.

M. Warson. You mean that the passenger rate has held up.

Mr. Moroxey. That is correct, and I think the Interstate Commerce
C'ommission in a recent report in substance said as much,

Mr. Warson. Now so far as keeping down the cost of these trains,
you say even when the traffic has increased, you still have a prob-
lem with the antiquated wage scales and other work rules which 1
believe were passed back in 1919.

In that regard, has anyone taken the initiative to try to update
some of these work rules?

Mr. Moroxey. Yes, sir, raillroad management has. We have from
time to time attempted to negotiate what we term “modernization and
revision™ of those work rules, and one of the most recent instances I
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suppose was in the 1962-63, for want of a better term shall I say

“hassle,” between labor and management, part of which led to the
passage of legislation by the Congress dealing with the firemen
situation, appointing a board and making the decision of that board
final and binding for a period of time.

As a part of that, we had what was known as our “wor king rules
controversy” and the working rules controversy was pretty “broad.
We were attempting to negotiate a liberalization, but in the urgencies
of the matter and the hm(l]m-r of this kind of a situation, they in
substance got lost in the shuflle.

There is a statement by an Emergency Board, Presidential Board,
appointed a number of years ago, I think in a conductor’s case, and
that Board in its report Imlntvnl to the need for revision and modern-
ization of these work rules, but in substance said you eannot go into the
whole matter of work rules, this board cannot, because we, the board,
has to function in times of crisis, in times of emergency and under a
time deadline. So, while we cannot go into it now, we as a part of our
report do recommend that a thorough study looking toward modern-
ization and revision be nndertaken.

Mr. Warson. You say that management has initiated steps in that
direction, Then am I to assume that the labor organizations have not
been too responsive in trying to update these particular work rules?

Mr. Moroney. Yes, sir.

Mr. Warson. Is that because of the fact that some party or parties
lulﬂ'ht l}v awaiting action by this committee on the so- called “hours of
service” bill # Does that have any relation to this particular problem ?

Mr. Moroxey. No,sir, I see no direct rels niulhlnp

Mr. Warson. T believe you described section 13a(3) of H.R. 7004
as a rather dramatic change to existing law. Is if your u}unmn that
the appellate court would be empower red by either injunctive or man-
datory procedure to extend the time beyond the period which is set
forth in this legislation ?

Mr. Moroney. Yes; it would, because the statutes under which the
bill provide for court review are the statutes that pertain today to
other matters handled by the Interstate Commerce Commission, ‘and
those procedures permit the obtaining of restraining orders, tempo-

rary injunctions, pending the outcome of——

Mr. WaTson. Of the litigation.

Mr. Moroxey. Of the litigation.

Mr. Warsox. T had not read these various sections listed on page
6, but this is your interpretation, that a court would be able to extend
the time during which the carrier would have to operate this par-
ticular line, until final adjudication of the matter.

Mr. Moroxey. Yes, sir,

Mr. Warson. T believe that is all the questions we have, Mr, Chair-
man. I wasn’t trying to filibuster in order to allow Mr. Brockton
to get back here.

I might make one statement in view of the adverse effect that has
taken place as a result of the apparent change of handling of the mail
from rails to airlines. I really can’t understand this. We seem to be
speeding up the means of travel all along such as sending mail by
aireraft, but apparently it is taking a longer time for the mail to get
there. It takes about 4 days to get from Washington over to Arling-
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ton. I know it takes longer now to get from here down to my district
in South Carolina. I am just wondering whether we might reemploy
the Pony Express. At least it would give more people employment,
and we would have dramatized delivery of the mail a little bit,

Mr. Moroxey. I think the question you raised is similar to the one
I raised about why take the mail off the train because it is running
late and put it over on the airlines on a space-available basis. Appar-
ently the situation has been reached where even though it does fly
the long distance, that the handling at either end apparently con-
sumed the time.

I might say in connection with the mail, T do not want to be a travel
agent again for the California Zephyr, but one of the big problems
with respect to the California Zv]I)hyr is that the Western Pacific
Railroad, which operates the train between Salt Lake and San Fran-
cisco or Oakland has been unable, over the years, to obtain any mail
on the movement of that train. Understandably, the Post Office says
the schedule of the train doesn’t fit the need of the Post Office, but
equally understandable, if you change the schedule of that train,
neither would it suit the people who wish to see the scenery, because
they would be sleeping all the time they were going through that part
of t{'le trip, except the desert.

Mr. Wamsox. I can certainly see that. Sometimes we attach so much
significance to airmail letters that a letter which comes to us by airmail,
even though it is 3 days later than if you had received it by pedestrian
delivery, seems to be more important when it has that airmail stamp on
it .

Thank you, Mr. Chairman. Certainly, T am not criticizing airmail.

Mr. Frreper. Mr. Kuykendall.

Mr. Kuyxenparr. I want to also compliment you on your very thor-
ough and comprehensive observations of the situation. You spoke of
the amendment—I don’t know the exact number of the amendment—
to this proposed legislation, which would suppoesedly open a sort of
Pandora’s box in allowing the Interstate Commerce Commission to get
into the actual operation of the railroad, if you went through the for-
mality of filing for a discontinuance.

Does this mean that the Interstate Commerce Commission, when in-
vestigating your claim or your petition for discontinuance, that they
could delve into the other parts of the operation of the railroad and
propose methods of possibly making this run profitable before you
would be out of this——

Mr. Moroxey. With respect to this particular train and particular
run then before the Commission, I think the answer very definitely is
“Yes.” This T think, and here T am surmising, however, I think that
that is at least a part of this flexibility, undefined flexibility that the
Commission wants the power to exercise. As to whether the bill very
definitely would put in the hands of the Commission the power to, at
the same time, tell you what you must do with passenger train opera-
tions that are not involved directly in the discontinuance ease, I think
the langunage of the bill is such that that question might be decided
adversely to the railroads.

Mr. KuysenpaLn. Let’s stick to the one specific case of a request for
discontinuance. Does this mean that if the ICC decided that your cars
were not of modern enough structure to be as appealing as they should
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be to people who may very well be passengers on this route, that they
could recommend that you modernize and update your equipment, and
that you must do so, before you could discontinue the service ?

Mr. MovroNgy. That is a question that I possibly could not answer
yes or no. All I could tell you is that this bill says that in requiring you
to continue to operate a train under section 13a(1), that the Com-
mission can attach whatever terms, conditions, and modifications re-
specting operations and service that they deem reasonable.

Mr. Kuykesparn, This is a rather serious—I won’t accuse you of
making an accusation, but it was a rather serious—observation, if
there Is long-range significance or long-range substance to it, that
you made this morning. Is it possible under this ruling in your opin-
lon, and I am asking you to speak only for yourself, in your opinion
is it possible that the Interstate Commerce Commission could in-
crease the loss over a period of time, in order to prove a point, before
you could discontinue this road?

Mr. MoroNey. Yes, sir.

Mr. Frieper. Will you yield? Can they make you continue it under
the present law?

Mr. Moroxey. Yes, sir; but they cannot tell me how to run that
train. They cannot say—and Congressman, it goes even further. You
can envision any number of conditions that might be attached.

The Commission might say “You haven’t devoted enough adver-
tising and publicity to this train and this service, so we are going
to tell you to run it another year and step up your advertising pro-
gram, step up this, step up that”—just the way I have described on
the Florida Special mui the Broadway, and so on, with the end result
that even though we did it in those cases, our business went down
and our revenues went down. But that is entirely possible.

Mr. Kuyxexparr. All right; my next question. One thing that dis-
turbs me, and this is a broad question, and let me just make an obser-
vation instead of asking a question.

One of our previous agencies that testified here discussed our in-
vestments in trains in the future, and as you ment ioned, we have tests
going on in a couple of different spots of the possible trains of the
future.

I would hate to see you abdicate so much of your capability in the
whole passenger area that when the time came to have the train, you
would have no capability left. I think you run the risk of this when
you let us get so involved in the total passenger area. If you end up
at zero, at just about the time we end up with a capability, there is a
danger here of inheriting the situation that I know you abhor, and
that is the Government possibly running the passenger end of the
railroad business as a Government service.

I don’t like that and I know you don’t like it. So holding on to the
capability I know you treasure, please consider that in all your future
actions,

Now one last question. I have two other questions. What is a day’s
pa{ a basic day’s pay? d

Mr. Moroxey, You mean in dollars?

Mr. Kuykenoars, In dollars, for a trainman let’s say.

Mr, Moroney. May I have just a moment?

Mr. Kvuygenparn. Yes,

TO-T05—6T——8
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Mr. Moroxey. I could give you these examples.

Mr. Kuvgesparn. We are talking about for the 150 miles.

Mr. Moroney. Yes. I will use, for instance, the Florida Special
which I mentioned.

Mr. KuvygexparL. Fine.

Mr. Moroxey. One of the engineers on that run makes the run from
Auburndale to Miami. He runs 4 hours 40 minutes, and his pay is
$48.79. The time of the engineers in running this train over the Coast
Line, the time of the engineers varies from 2 hours 10 minutes running
time to 4 hours 40 minutes running time,

Mr. Kuvykexparr. Will the gentleman yield here?

Mr. MoroxEy. Yes, sir.

Mr. Kuykexparn., You spoke of the $48 figure. Let me just keep
that one in my mind. Does that mean that for the 150 miles tliat you
pay this man $481¢

Mr. Moroxey. No, sir. What it means is that his basic pay, basic
day is 100 miles.

Mr. Kuvygespacn. Yes.

Mr. Moroney. For any mileage in excess of 100 miles, he gets ad-
ditional pay.

Mr. Kuykexpars. What do you pay him for the basic 100 miles?

Mr. Moroxey. May I furnish that figure for the record ?

Mr. KuykexpaLL. Yes,

Mr. Movoxey. I donot have it.

Mr. Kuykenpann, Here is something that 1 am suggesting here.
I gather, and I don’t know at all, but I gather from the use of this
term that probably somewhere between the maximum figure and what
you back in 1919 called the “basic day” what I have gathered here,
the man couldn’t live on just the hundred miles, if that is all it is, so
that to eall that a basic day is a misnomer because it is not a basic
day’s work in any sense of the term at all we can agree here.

It would seem to me in our long range thinking that we would some-
how want to redefine a “day,” and that would be one of the first things
that we should do.

Mr. Moroxey. I think that is quite possible. And that definition of
a “day,” even taking the mileage basis, which is in the present rules,
the hundred miles, that basic day could possibly, although I am not
particularly knowledgeable in railroad labor matters, that basic day
could be redefined so as to take into consideration the speed, the aver-
agre speed of the trains today, passenger trains, which we are talking
about now, and the mileage that might be expected to run before you,
in substance, get paid beyond the basic day’s pay.

Your basic day’s pay under the rule as I l'l‘n(‘ you, you will find a
definition of it, and it is from the work rules, on page 10 of my written
statement. This is the present definition of basic day rules for engine
crews “100 miles or less (straightaway or turnaround) 5 hours or less,
shall constitute a dav’s work : miles in excess of 100 will be paid for at
the mileage rate provided, according to class of engine.”

Mr. Kvygexparn, Here is what T was trying to do. Let’s say down
in Oak Ridge, in my home State of Tennessee, where we have fine
qualified engineers, I am not talking about Ph. I).’s or M.S. engineers, I
am talking about qualified operating engineers that are no more, no less
qualified than this man. I think that all of us possibly would like to
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see somebody talk in terms of, well, just how much does a man get
paid for doing a day’s work ?

This man 1s a qualified engineer. Maybe he deserves to make $9,000
a year. Well, is he getting paid $9,000 a year more or less? This is
something that, as you have told us, under these old work rules, we can
sit here on this committee for a week and really never find out how
much money the guy makes. You say it is too much, he says it is too
little, and we really don’t know. This is the reason for a guy going out
and doing a reasonable day’s work, how much does he get paid? I
would like to have you furnish those figures.

Mr. Movoxey. We will endeavor to do that, sir.

(For information requested see letter dated May 11, 1967, infra.)

Mr. Kuvykespanr. One more question. Do the railroads get a chance
to negotiate on these mail discontinuances? Do you get a chance to go
into the Post Office Department and talk about rates? Do you get a
chance possibly to cut your rate a little bit to get competitive?

Mr. MoroNey. In some instances, yes. In other instances, the first
word you get is the notice that the mail is coming off the train.

Mr. KuvykenparL, That is all, Mr, Chairman,

Mr. Warsox. Will the gentleman yield at this point #

Mr. Chairman. having served briefly on the Post Office Committee

seem to recall that they say it is their policy, even if the letter does
not have an airmail stamp on it, that if space is available, they will
send the letter by airmail. I could stand corrected, but that is my inter-
pretation of the position of the Post Office Department.

Mr. Morosey. That is known as flying first-class mail as distin-
guished from the flying of airmail.

Mr. Warsoxn. That is right.

Mr. Moroxey. And when the Post Office Department set about to do
that, we, as you know, filed a suit to enjoin the Postmaster General.
We lost the lawsuit.

The principal basis for the court’s decision was that it was on an
experimental basis, and the like, and as was pointed out this morning,
the experiment has become the rule in substance.

Mr. Frieoer. Mr. Moloney, on page 10 you refer to the traincrew
pay rules being the same today as in 1919, while the average-passenger-
train speed has increased. Do the Broadway or Century trains run
any faster today than they ran before World War 12

Mr. Moroxey. I couldn’t answer that question definitely. T do not
have the timetables nor do I know what the schedule of the time was
on the run.

Myr. Friever. T would like to have that just for the record.

(The information requested is contained in the following letter:)

ASSOCIATION OF AMERICAN RAILROADS,
Washington, D.C., May 11, 1967.
Hon. SAMUEL N. FRIEpEL,
Chairman, Subcommittee on Transportation and Aeronautics, Commitiee on In-
terstate and Foreign Commerce, House of Representatives, Washington, D.C.

Diar CHAIRMAN Friever : During the course of my testimony before yvour sub-
committee on May 8, 1967, dealing with H.R. 7004, H.R. 260 and H.R. 519,
Congressman Kuykendall requested additional information concerning rates of
pay of engineers in passenger service, The following information is submitted :

The standard basic day rule for locomotive engineers in through passenger

service provides that “100 miles or less, 5 hours or less, shall constitute a day's
work.” This is known as the basic day.
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Thus, if an engineer is assigned to a run of less than 100 miles (e.g. 85 miles)
he nevertheless is paid for 100 miles—the basic day. If he runs exactly 100 miles,
he will be paid the basic day also. On the other hand, if an engineer is assigned
to run more than 100 miles, he will be paid the basic day for the first 100 miles,
and he will, in addition, be paid at the agreed upon mileage rate for each mile
in excess of 100.

The amount of money payable to engineers for the basic day varies depending
upon the weight of the locomotive—the heavier the weight of the locomotive on
drivers, the higher the rate. The average basic daily rate of engineers in all
passenger service (including commutation service) is currently running at about
$22.59.

However, the so-called basic daily rate is only a unit of payment and does not
represent the total earnings of the engineer on a particular day. Most engineers
work on runs which exceed 100 miles, and their daily earnings are increased
above the basie day accordingly. The average run for a passenger engineer is ap-
proximately 141 miles. Because of the high speed nature of the service, many runs
are substantially in excess of 141 miles. The average speed of all passenger trains
today is 41.3 miles per honr. The average speed of through passenger trains is
higher. Thus, an engineer may earn 100 miles pay in two hours and a half, or less.
In addition, many engineers make more than one trip in a calendar day, each trip
being regarded as a separate run (new day) and paid for separately. In such
cases, engineers earn several basic days' pay in a single calendar day. The
average earnings per trip for passenger engineers are approximately $33.26,
Engineers making more than one frip in a day have their eanings correspondingly
increased.

It should be kept in mind that engineers in through passenger service work
relatively few hours. It is estimated that the hours worked per week by such men
average 26. Engineers assigned to the long runs commonly work every other day
or every third day, so that their average hours worked generally are no more
than the hours worked by the men on the shorter runs. The average pay per
hour actually worked by passenger engineers is $7.83, and their average annual
earnings in 1965 were $12,322.

The foregoing earings figures represent averages which include the earnings
of the men in commutation service where speed and miles are not significant
factors. Those engineers who are assigned to long, high speed passenger runs
earn substantially in excess of the averages state above.

With particular reference to the question concerning the passenger train
engineer running on the Carolina Special through Oak Ridge, Tennessee, a check
reveals that such engineer averages $872.41 per month, which, translated into
an annual basis, amounts to $10,614.00 a year.

Mr. Chairman, you inquired as to the scheduled time of the Broadway Limited
between New York and Chicago and the following information is submitted :

In 1919 the Broadway Limited left New York at 2:55 p.m., EST, and arrived
in Chieago at 9:55 a.m., CST, the following morning, making its run from New
York to Chicago in 20 hours. Today the Broadway Limited leaves New York at
6:00 p.m., EST, and arrives in Chicago at 9:00 a.m., CST, the following morning
making its run in 16 hours.

The story is almost identical with respect to the New York Central’s Twentieth
Century Limited. In 1919 the Century left New York at 2:45 p.m., EST, and
arrived in Chicago at 9:45 a.m., CST, making its run in 20 hours. Today the
Century leaves New York at 6:00 p.m., EST, and arrives in Chicago at 9:00 a.m.,
CST, making its run in 16 hours.

Very truly your,
Wrtrram M. MoroNey, General Solicitor.

Mr. Frieprr. What was the time between New York and Chicago
and the time inclusive of engine changes which are now not made?
Doesn’t the Empire State Express back in 1893 or the Century in
1911 still hold the same speed records

Mr. Moroxey. We had instances back prior to 1900 where locomo-
tives ran 130 miles an hour, but they didn’t run it very long over a very
long segment of track, and they were steam engines and they just
couldn’t sustain such speeds.

Mr. Frieoer. The thing that worries me, at least one thing, Mr.
Moloney, is that T have heard your amendments that you suggested,
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and I gather that you are very much alarmed about certain words,
and I am going to refer to your statement on page 18, the second
paragraph:

An immediate following amendment would authorize the Commission, in re-

quiring the continued operation of the train, to attach such terms, conditions
and modifications pertaining to operations or service as the Commission shall

find to be just and reasonable.

That seems to worry you, what the terms would be and what the
conditions would be.

Mr. MoLoxEeY. Yes, sir.

Mr. Frieper. The only testimony that we received is that it would
give the Commission a little more flexibility.

Mr. Moroney. That isall I have heard.

Mr. Frieoer. They feel that they can work out some agreement.
Now under the present law today, can the Commission require you
to put on a diner?

Mr. Moroxey. No, sir.

Mr. Frieper, Can they tell you to put on an extra sleeping car?

Mr. Moroxey. No, sir.

Mr. Frieper. Or take it off # Can they do that?

Mr. Moroney., They can since the present law says that when you
file the notice to discontinue in whole or in part, and then that the
Commission can require the continued operation of the train in whole
or in part; I assume the Commission has some leeway today.

Mr. Frieoer. Then why would you be worried about this? I thought
the Chairman of the ICC made a good case where he wanted a little
more flexibility, that he thought he could work out agreements with
the railroads for public service, that there would be a better agree-
ment if he had a little more time, but now he must do this in 4 months
and he has to hand his decision down then and he feels they could do
a much better job if it was extended a little longer.

Mr. Moroney. I frankly do not know, and I could not sit here
and tell you what condition the Commission would attach.

Mr. Friepen. In other words, you are stating it could be made very
extreme but you don’t know that they would do that.

Mr. MoroxeY. No, I do not know what they would attach.

Mr. Frieper. Have they done it in the past?

Mr. Moroxey. They do not have the authority today to attach the
terms, conditions, and modifications to the discontinuance of a passen-
ger train under section 13a(1), nor under section 13a(2), and I should
say today other than the authority to require the continued operation
in whole or in part, they have no aunthority today to attach terms,
conditions, or modifications to an order directing you to continue to
operate the train.

Mr. Frieper. Do you have any suggestion as far as the proper
amendment that would relieve your anxiety and still give t%mm a
little more time, as they said, giving them a little more flexibility?

Mr. Moroxey. I have only one suggestion. That if the only condi-
tions we were talking about here were conditions that would say to
the public “Use it or lose it"—that kind of a condition would not be
objectionable to us.

Mr. Frrepen. Maybe they have that in mind.

Mr. Moro~Ey. I think that is something they have in mind, but T
think the langnage of the bill as T have pointed out is susceptible of
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interpretation that goes so far beyond any such concepts as that that
it frightens us.

Mr. Frieoer. That is all the questions I have.

Mr. Pickle, do you have any more?

Mr. Pickre. Mr. Chairman, do we have other witnesses?

Mr. Friepen. Yes, we have one more, Mr. Smith, who will testify.

Mr. Prexre. I will withhold my questions.

Mr. Frieper. Any more questions?

My, Warson, None other than to say, Mr. Chairman, I think you
have made a very valid observation. It would appear that it might be
in order for the ('ominission to come ulong here and say something like
this: These people are complaining about the prospective loss of this
passenger service. We will force its continuance for a period not to
exceed 1 year” under the language of this bill, and as you say, “yon
either use it or you lose it™ and then maybe we would require some of
these people to put their money where their mouth is.

I am in favor of rapid transit. I just can’t believe that you, with all
of your ability, and that of your ecohorts, are going to be able to move
passengers along the ground as fast as you can move them up in the air.

Mr. Moroney. I don't think you ean, Mr. Congressman. I might
make this last observation on this last peint. I have tried train off cases
when J was representing individual railroads. As we all know, at a
hearing it was shall I say a favorite trick, I hate to use that word, of
the lawyer for the railroad trying the train off case, because here the
hearing room would have 75 or 100 people in the hearing room, all
protesting the discontinuance of the train. Their community pride was
at stake. One single question: “Will all those in the hearing room who
came to this hearing by rail and who live outside of this town stand up,
please.” And I'll tell you, there was very seldom that anyone stood up.

Mr. FrigoeL. I know of one instance where they curtailed service on
a certain line and I must have received 100 letters complaining about
it. 1 got the figures showing that they had an average of eight pas-
sengers a day, so that is what you mean.

Mr. MoroxEey. Yes, sir. We actually run trains where the train crews
outnumber the passengers.

Mr. Frieoer. One more question and I am through. On the judicial
review, vou are opposed to that,too?

Mr. MoroNey. Yes, gir. We are opposed to that, and I attempted to
point out that we thing it is in the reverse direction of what Congress
intended when they put the law on the books the way it is today. The
way the law is today, the pressures that are put on the localities and
States and the public authorities to find a way to keep allegedly
needed service operating, when that service cannot be made to pay its
way—this is a tremendously helpful purpose that the present law
serves, | think that purpose and that help would be very much weak-
ened hy the adoption of that amendment.

Mr. Frigpen. [Under the present law do voun have a right to have
judicial review where the ICC makes you continue service?

Mr. Moroxey. As a technical matter, yes. We do have the right
where the Interstate Commerce Commission enters an order under sec-
tion 13(a) (1), directing the continued operation of the train for 1
year, we do have the right to go to court. I have had a lawyer in my
shop research every case that has gone to court, and T have yet to find
where a railroad went to court to review such an order.
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Maybe one reason they don’t do it is that since the order requires
them to continue the train for 1 year, possibly it would take a year to
dispose of the court procedure, and you are going to have to run the
train anyway under that setup, so I have not found any cases where
the railroad went to court, where they were directed to continue the
operation of the train under section 13 (a) (1) ; under section 13 (a) (2),
both parties go to court.

Mr. Frieoer. Would you be opposed to an amendment providing that
the ICC would allow a certain railroad to discontinue a certain train,
and have the amendment drawn so that the courts could not issue an
injunction, and make them continue service until the hearing was over?
Would you be opposed to that sort of amendment ?

Mr. Movo~ney. That is a very hard question to answer, Mr. Chairman.
That is assuming that I would be relieved of that burden while the
court processes are being carried out.

Mr. Frieoen. You felt that everybody would flood the courts with
protests, and the courts would make you continue service until they
handed down the decision.

Mr. Moroxey. I would say this, Mr. Chairman. If there is going to
be court review of every case under section 13(a) (1), then the sugges-
tion that you have made would be tremendously helpful.

Mr. Frieper. Thatisall. Mr. Adams.

Mr. Apams. Thank you, Mr. Chairman.

Mr. Moloney, don't you agree with regard to court review that it
will probably already exist under the Administrative Procedures Act
and we are simply codifying it here?

Mr. Moroxey. In hearings before the Senate committee, I think in
the last Congress, the counsel for the Interstate Commerce Commis-
sion took the position that under the present law, the losing party, be
it the railroad or the public so to speak, has the right to go to court.
However, there are court decisions that say that is not the case.

Mr. Apams. Isn't it generally true throughout the administrative
agencies, particularly where the Administrative Procedures Act ap-
plies, that there will be court review whether express or if not express
it will be implied ?

Mr. Moroxey. As far as the Administrative Procedures Act, where
the action is not left to the discretion of the regulatory agency, that
statement is true. There is a rather broad area as you know, under the
Administrative Procedures Act, where the matter being Jeft to the
discretion of the regulatory agency or the Government agency, that
exercise of discretion is not reviewable.

Mr. Apawms. No, no, it is agreed the exercise of discretion is not re-
viewable unless it is “arbitrary or capricious” I believe is the term,
but you can get a court review in almost any case, can you not, except
of the diseretion where there is a judicial function that has been dele-
gated to the agency. But whether or not it has been properly exercised
isalways reviewable, isn't it ?

Mr. Moroney. Whether the action of the agency, for instance, lies
within the power, the jurisdiction of the agency.

Mr. Apams. Or if it has been appropriately—in other words, its dis-
cretion has been appropriately—exercised with the proper procedures.
In other words, that is basically what your title 28 review is, is that
correct
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Mr. Moroney. If you are raising the question of the abuse of discre-
tion

Mr. Apams, Yes.

Mr. Moroxey. Then you are invoking the equity jurisdiction, and I
think that would probably exist, but you would have to show the abuse
of the discretion.

Mr. Apaxs. So what basically title 3 as I understand it is, it codi-
fies or attempts to make clear what would be an implied jurisdictional
ability to review in any event.

Mr. MoroNey. Yes.

Mr. Apams. Now the other point, and I am sorry that I wasn’t here
when Mr. Pickle went into the burden of proof situation, but one
thing that bothers me is in these hearings as I understand it, since
what really is occurring is that the railroad that wishes to discon-
tinue has had a turn-down or this has been refused by the State
commission or maybe under a differing State power, and since they
want to come in and have a line discontinued, why do you object
in that sort of situation to the burden of proof being upon the rail-
road that is requesting this, because this 1s really to in effect over-
turn an established State decision isit not?

Mr. Moroney, Under section 13a(2), where you have gone to the
State commission, and the State commission has not acted within 120
days or has turned down your petition, and then. you come to the
Interstate Commerce Commission, the burden of proof, since you are
reviewing in effect an action by a State commission or inaction by a
State commission, then the burden of proof is on the railroad.

Mr. Apams. All right. Now in 13a (1), it is not the review of inaction
or determination of a State commission, but is a situation where you
are prohibited from doing this by some type of State action, and you
are therefore using the ICC as a method of avoiding this, isn't that
correct !

Mr. MoroNey. Yes, sir. We have felt, however, and the Congress
apparently felt that in those instances, the showing that the railroad
would have to make to the Interstate Commeree Commission, in which
the Interstate Commerce Commission can and does require that the
railroad make, in posting its notice, as I said earlier this morning, 'the
railroad must file——

Mr. Apams, I understand that you have a very voluminous presen-
tation—you do act as the moving side, what would be similar in effect
to the plaintiff in civil litigation, you are actually moving forward
with this presentation.

Mr. Moro~Ey. That is correct.

Mr. Apams. Ordinarily, the burden of proof would therefore rest
with that party, and what I am asking you, is why you object to this
being the procedure in this case too. I think you probably carry it in
an implied fashion anyway, do you not?

Mr. Moroxey. Correct. We feel that placing the burden of proof
on the railroads under section 13a(1l) first represents this drastic
departure from the present regulatory scheme,

Second, we feel that those who say that “This service is essential
to us” are in the better position to prove the essential need for the
service, It is rather difficult for me, Congressman, to prove that you
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do not need my service, It is much easier for you to prove that you
do need my service.

Mr. Apams. All right. Now who is the public party in these hearings
generally ?

Mr. Moroxey. Generally in these hearings, the publie party, and I
would say in practically every case before the Commission, you have
the protestants in who are the State regulatory commission, the town
councils, municipalities, chambers of commerce.

Mr. Apawms. You see, that is what I anticipated would be the situa-
tion. In other words, you have in the usual hearing one party that has
an inferest in carrying the matter forward, which will in this case be
the railroad, just as in any civil litigation with the plaintiff, where he
will be prepared and will be able to make a presentation, whereas—and
again I don’t pretend that I have attended any of this kind of hearings,
but generally in a hearing of this other type, yon do not have an
organized group that is prepared in the general course of many hear-
ings to come forward with a case and make a presentation and carry
the burden of proof unless it would be the t‘e,t:uaawr}' agencies of each
State. Only these agencies would have comparable resources to meet the
railroad case.

Mr. Movroxey. And they are frequently there.

Mr. Apams. Where they are there, then I might be very willing to
say that in that case you have a different burden, but we haye seen this
in different airline certificates of convenience and necessity. Where you
try to organize a city or town and have them come and make a presen-
tation and carry a burden of proof, they are just what you say. They
are usually protestants, which is kind of a defendants’ position, So I
am really asking you to tell us how the burden should operate in
these cases.

Mr. Moroney. First, Congressman, I think rather than let’s say
being the defendants, that when I say that something is essential to me,
a service 1s essential to me, that I have let’s say become somewhat of a
plaintiff too, that T am not defending against something. I am demand-
ing that something continue for my benefit, and in that respect, I
don’t think you quite fit into the defendant’s category.

Mr. PicrLe. Will the gentleman yield?

Mr. Apams. Yes, I will yield.

Mr. Picxre. Pardon. Were you through, sir?

Mr. Moroxey. I was just going to add one comment. Perhaps an-
other basic objection is that doing this would then in substance set up a
machinery where affirmative authority, permission and so on under
section 13a (1) would be required, and must be obtained from the Inter-
state Commerce Commission. Someone, for instance, is going to have
to make the finding that you carried the burden of proof, that you have
proved your case:

The minute we get into that situation where you have the authority
running from the Interstate Commerce Commission under section
13a(1), and also under section 13a(2), then you open the door to the
move to attach all manner of conditions to the grant of authority.
Today there is no authority required. Consequently, there is nothing
to attach conditions to.

Mr, Warsox. Will the gentleman vield?

Mr. Apams. T havealready yielded to Mr. Pickle.

Mr. Prcxre. Ithank you for yielding.
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When you testified this morning, I believe you said that once a case
is in effect appealed to the TCC, you objected to having to show the
burden of proof.

Mr. Moroxey. Having to earry the burden of proof.

Mr. Pickre. To carry it.

Mr. Moroxey. Not to going forward with the proof.

Mr. Pickre. And you have just said now that in your opinion the
party who should carry the burden of proof is the one who is asking for
the services, to prove that it was actually needed. In other words, you
want either the town or the employees or the union to show the need.
As a matter of practice though actually when it reaches the ICC, you
in effect must present the best facts that you have to show why the
service should be discontinued.

Mr. Moroney. Toshow why the service is not needed, yes.

Mr. Pickie. That is right. Now you also said this morning that you
wanted to present your own case in your own way, that you didn’t want
to try the IC(’s snit for them. In other words, I took it to mean that
what you were saying, you are going to show A, B, and C, and other
points that would be favorable to the case you are trying to present.
You centainly weren't going to trot out any kind of fact that would
be against your own suit.

Now the reason T make this review is that that is a very normal sort
of situation. So then who would present facts in behalf of the public?
And that is what T am trying to get at. T dare say that a community is
not very well qualified to do it except to say “We don’t want our serv-
ices stopped or the town passed,” and so forth. So my question which
it seems to me goes to the heart of it, is at that point, why is it that the
Commission, the ICC, could not ask of you to submit any kind of evi-
dence or information that they thought was pertinent to the case? Now
if T understood you, you said this morning that if they did, you would
comply.

Mr. Moroney. Yes, sir. and I think you heard the Chairman of the
Interstate Commerce Commission say that whatever lay within the
power of the railroads to produnce and the Commission had asked them
to produce it, they had no diffieulty with the railroads going forward
with it.

I think this, Congressman. 1t sounds to me like we have the idea here,
or at least some of us do, that the public is at the complete mercy of
the railroads, that they can never, that it isn’t practical for the publie,
to show that public convenience and necessity require the trains to con-
tinue to operate.

Well, if yon examine the cases before the Interstate Commerce Com-
mission and the number of trains that the Interstate Commerce Com-
mission has required to operate, after investigation, they have re-
quired almost as many to continue to operate as they have let come off.

Now who carried the burden of proof in that 50 percent of the cases
say where the Commission said “You continue to operate that train™?

Mr, Pickre. Mr. Moloney, I don’t take the position that the public
is helpless in these kinds of eases. I do say it ig a rather difficult thing
for them to prove their case, and as the law is stated now, apparently
the anthority of the ICC is a hazy or questionable anthority, because
[ can assume that the question of the information they ask is of a
procedural nature and does not go to the substance, and that is why
they are asking for a strong law so it would go to the substance, and
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vet the Chairman of the Commission testified the very first day that
he was asking merely for a procedural change.

Mr. Moroxey. Yes, sir. :

Mr. Pickre. I don’t quite understand that. That isall, Mr. Chairman.

Mr. Apawms. I haven’t any more questions, but I yield to Mr, Watson.

Mr. Warson. Are you conceding that the railroad has no publie in-
terest involved in the petition for discontinuance of a railroad ¢

Mr. Moroxey. No, siv. Of a passenger train?

Mr. Warson. Of a passenger train, i

Myr. Moroxey. No, sir, I am not. I am not so contending.

Mr. Warson. I should think that you were going pretty far, and I
think it has been wise that the Congress had had this language, be-
cause they realize that all of the parties have had the public interest in
mind.

Mr. Moroxgey. That is correct. r

Mr, Warsox. And that is why this has been the case. This is a quasi-
judicial proceeding and not strictly a judicial proceeding before the
1CC. 1 should certainly think that you would have the public in mind
if you have lost in the last 8 years $3,500,000, 35.7 percent of your total
net railway operating income from your freight services to subsidize
your passenger services. I should think that if you could cut out some
of this deadwood, that you would be able to give employees increased
wages, you would be able to improve your services, and you might be
able to give the customers a little m(%uct.ion in schedules, or at least
cost of rail traflic. Is that a fair statement?

Mr. Morongy. I think that is a fair statement, to this extent——

Mr. Warson. And you have had no trouble procedurally in moving
forward in this particular area of burden of proof, have you?

Mr., Moroney. No, sir, we have not had any trouble. Neither has
the Commission had any trouble, and that is one of the reasons we say
there is no reason to change the law. It seems to be working very well.

Mr. Warson. Fine. Maybe your situation is somewhat akin to
Shakespeare, “Much Ado About Nothing” that is, you have been get-
ting along OK, so let’s not disturb the situation,

Thank you, Mr. Chairman.

Mr. Frieper. I want to thank you very much, Mr, Moloney.

Mr. Moroxey. 1t is always a pleasure.

Mr. Frigper. Our next witness is Mr. Frank A. Smith, vice president
of research of the Transportation Association of America.

Mr. Smith, your whole statement will be included in the record and
vou can briefly summarize it if you wish to proceed that way.

STATEMENT OF FRANK A. SMITH, VICE PRESIDENT, RESEARCH,
TRANSPORTATION ASSOCIATION OF AMERICA

Mr. Sarrrn. Yes, siv, I think that will be the best way since I will
try to avoid to the extent possible any repetition of a number of points
that have been covered, I think, at quite some length.

(The prepared statement of Mr. Smith follows:)

STATEMENT OF FRANK A, SMITH, VIcE PRESIDENT ( RESEARCH ), TRANSPORTATION
ABSOCIATION OF AMERICA

My name is Frank A. Smith., I am Vice President, Research, of the Transporta-
tion Association of America, a national transportation policy organization with
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headquarters in Washington, D.C. T am appearing today on behalf of the Board of
Directors of TAA in opposition to the four bills now before your Subcommittee
namely, H.R. 519, H.R. 260, FL.R. 7004, and H.R. 8039, All four of these bills wonld
amend Section 13a of the Interstate Commerce Act, which was enacted, with
strong TAA support, in 1958 as a fair and expeditious means by which the rail-
roads could seek relief from fthe severe burden of unprofitable passenger trains.

TFor the benefit of Subecommittee members not familiar with TAA, it is an orga-
nization made up of users, investors, and carriers of all modes who work together
to develop national policy positions designed to maintain the strongest possible
transport system in this country under private enterprise principles.

The Association’s policy positions are formally adopted by a 115-man Board of
Directors of top agricnltural, general business, and transport industry executives,
which acts after raceiving individual views of eight permanent advisory Panels
made up of representatives from transport users and investors, as well as air,
freight forwarder, highway, pipeline, railroad, and water carriers. Following this
procedure, the TAA Board has gone on record, in several instances, in opposition
to the requiring of carriers to continue services that are unprofitable and an undue
burden of interstate commerce, The Board has also adopted a policy position that
calls for expeditious handling of railroad passenger-train discontinuance proceed-
ings.

As stated above, TAA supported the enactment of the legislation' that added
Section 13a to the Interstate Commerce Act. The need for such legislation was
clearly substantiated at that time, although repeated attempts were made follow-
ing its passage into law to either repeal it or nullify its effect. With specific TAA
Board endorsement, the Association also expressed opposition to these attempts,
whiech to date have been unsnecessful.

In favoring both the enactment and retention of Section 13a, TAA has cited, in
brief, the following reasons :

The railroads should not he forced to continue aperating services that are
so unprofitable as to impose an undue burden on interstate commerce.

The users of rail freight services should not have fo subsidize rail pas-
senger services, nor should investors in railroads be asked to do so.

The underlying reason for the decling in rail passenger service has heen,
and still is, the sharp competition from the private antomobile and the
commercial airlines and not apathy on part of the railroads.

Procedures under which the railroads can seek relief at the state level—
without the appeal feature of Section 13a—are too slow.

The “do nothing” attitude that had been adopted at the local level with
respect to heavy deficit rail commutation service can he overcome, in part, by
legislation such as now in the statutes under Section 13a.

We believe that Section 13a has proved to be, and still is. very constructive
and in the over-all public interest. It has undoubtedly caused hardships for some
of the interests directly affected by the resulting discontinuanées, but we believe
these disadvantages have been far offset by the benefits to shippers, investors,
carriers, and the general public.

At the time of passage of Section 13a, the railroads were experiencing what
could be called a state of severe depression. The situation was so bad that the
Congress held extensive hearings on the railroad problem, the findings of which
played an important part in passage of The Transportation Act of 1958, which
included Section 13a.

Today we find the railroads, compared to 1958, in a far better position. with a
generally optimistic rather than pessimistic outlook. We helieve t his improvement
has been brought about; in large part, by their ability to rid themselves of many
hopelessly unprofitable passenger trains, While the current annual passenger
deficit of approximately $400 million is still very substantial. it is far better than
the $610 million passenger defieit in 1958,

In 1966, the railroads earned an estimated 3.9 percent rate of return on invest-
ment, which likewise is much better than the 2.8 percent earned in 1958, Yet,
according to figures reported by the First National City Bank of New York, the
railroad industry last vear was second from the bottom of a list of 65 industrial
groups on the basis of the perceéntage of return on net worth. The days of railroad
financial problems are obviously still not over.

While it is true that many passenger trains have been discontinued during the
eight years of Section 13a, it is interesting to note that in the commutation field,
where most of the complaints abont rail passenger service are voiced. the total
number of rail ecommuters has held practically stable since 1960, when 203 million
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commutation passengers were carried compared to an estimated 195 million in
1966. This illustrates, in our opinion, another benefit of Section 13a, which is the
effect it has had on stimulating local and state action to assist in maintaining
rail commuter service—at least on the high-density routes.

In the intercity travel area, we believe the impact of Section 13a has likewise
been beneficial, The actual, and threatened, loss of intercity rail service has
stimulated—with a definite boost from the Government's three-year $90-million
high-speed ground transport program—innovation and renewed interest.

Another benefit of Section 13a has been its influence on the other side of rail-
road operations, the freight service, and in helping carriers keep rate levels down
despite continuously rising costs. There is no doubt in our mind that the easing
of a sizeable portion of the heavy passenger-train deficit has played an important
role in this area. In 1958, when Section 13a was passed into low, the raiflroads
reported an average revenue of 1.46 cents per ton-mile, the third straight year
that they showed an inecrease. It is significant to note that in every year since
1958 this index of the over-all cost to shippers of rail freight service has gone
down, reaching an estimated 1.26 cents in 1966, the lowest since 1948, Lower rail
freight costs have unquestionably been of great benefit to the general public in
helping to hold down consumer prices.

Before stating our specific views on each of the bills before your Subcom-
mittee, we should emphasize that our primary concern is that changes in Sec-
tion 13a will be made that will nullify its proven effectiveness. This could be
done by permitting discontinuance proceedings to be nnreasonably delayed, or by
imposing obligations on the carriers that will' discourage their use of this
means of long-needed relief.

H.R. 519

The bill would impose two additional standards for the ICC to follow in the
handling of passenger-train discontinuance cases, both of which, in our opinion.
are too restrictive and thus undesirable. One standard would prevent the dis-
continuance if the carrier “could participate in any existing or proposed loeal,
state, regional, or Federal program for the improvement of commuter services”
and “substantially benefit” therefrom. Based on past practices, the various loeal,
state, and Federal programs to assist rail communtation service are far too
tenuous to justify such a standard. One of the major benefits of the present Sec-
tion 13a has been the stimulation of such assistance. We are fearful that such a
standard would result in its being used as a means of delaying dicontinuance
proceedings, pending “possible” relief. The relief itself may be delayed because
the threat of discontinuance has been temporarily blocked.

The other new standard proposed in this bill wounld prevent a discontinuance
if the carrier “could be expected to benefit” from a pending merger. Since it is
obvious that carrier expects to benefit from a merger in which it is a party,
this standard would, in effeet, by an outright restriction on such a carrier from
seeking relief from deficit passenger services. It would block such finaucially
weak railroads as the Central of New Jersey, Erie-Lackawanna, and New Haven
from use of Section 13a until long drawn-ont merger cases are finally cleared
through the ICC and the courts. In the meantime, the passenger deficits of such
carriers represent a major roadblock in the willingness of other more profit-
able roads to react favorably to a consolidation.

While perhaps not as major a change as the above two, the fact that H.R. 519
would permit the ICC, in applying these new standards, to require continuance
of the service for “at least one year” opens the door to an indefinite rejection of
the carrier’s petition. The present Section 13a limits the required continuation
period to not more than one year, which gives the carrier another opportunity to
seek relief in a relatively reasonable period of time.

For these reasons, we strongly object to this bill and nrge that the Subecom-
mittee not approve it.

H.R. 260

This bill would add another statutory standard for the ICC to congider in discon-
tinnance proceedings. It would require the Commission to give “full ecusidera-
tion” to any financial assistance that might be available to the earrier under the
Urban Mass Transportation Act of 1964 and to “the efforts of such carrier or
carriers to obtain such assistance.”

While it appears to us that this is a factor that obviously should be taken into
consideration by the Commission in a discontinuance proceeding, we question
the need to highlight it in such a way. Could not this be done by the ICC
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under the present statute as one of the requirements to be met in the carriers’
supporting evidence?
LR, 7004

This 1CC-sponsored bill is designed, in the Commission’s words, to eliminate
“deficiencies” that it has found in Section 13a. The proposed changes would give
the Commission more time to consider “important or exceptional cases”, place
the burden of proof on the carrier, give the Commission broad authority to set
operating conditions for passenger trains included in discontinnance proceedings,
and give adversely affected parties the right to appeal a discontinnance ruling
in the courts.

It is difficult to gquarrel with the Commission with its stated objectives in
proposing such changes in Section 13a, yet careful consideration of these changes,
especially on an over-all basis, brings us to the conclusion that the end result
will be a considerable delay in all such proceedings, and an indefinite delay in any
major discontinuance proceeding. Passage of this bill could also, in our opinion,
disconrage its nse by carriers becanse of such delays and the possibility of being
required to comply with unreasonable conditions before being permitted to
discontinue an unprofitable passenger train, or even in eontinning one under
the amended Section 13a (1).

According to an ICC tabulation of proceedings under Section 13a through
December 31. 1968, a total of 227 were instituted. In 126 of these, or approximately
55 percent, discontinuance was granted. Even though the Commission had to take
affirmative action to disallow the discontinuance, it was obviously able to do so in
nearly half the proceedings.

From the standpoint of actunal trains, carriers songht to discontinue 1,426
during this period, and were permitted to drop 1,081, or 72 percent. This latter
fienre. however, incliudes 281 trains of the Boston and Maine Railroad in a single
proceedings, which, if deducted from the total, would show the discontinnance
rate at just slightly over 50 percent.

While these figures fail to give proper weight to individual proceedings and
trains, they at least indicate that the Commission is not indigseriminately
permitting discontinuances, nor that it is unable to obtain sufficient information
to support an afirmative rejection of such proposals.

As to the proposed amendments in H.R. 7004 that would extend the varions
time periods in Section 13a, we believe the effect will be to delay all such
proceedings that are investigated, even though the Commission admits that
“present procedures are substantially adequate for most discontinuance cases.”
If it is concerned about the lack of time to handle “certain kinds of important
or exceptional cases.” it is not prevented from asking the railroad for more time,
as it now does in certain instances in rate cases. Our concern is that in order to
give more time for a few exceptional cases, the time that will be taken to handle
the routine cases will, in all probability. be more than donbled.

To illustrate this point, we have tabulated the time periods that the Commigsion
took to handle proceedings under Section 13a(2), where no time limits are
imposed. It showed that the average time, on both an average mean and median
hasis, was 14 months, although this has been reduced somewhat to about 10
months since 1965, Yet, since this is a repeal provision following state rejection
of a diseontinnance or failure to act within four months, the railroads had
already been forced to wait a considerable period before even going to the TCC
for relief. Bven then. the Commission's rejection rate was approximately 50
percent, since it approved only 23 of a total of 45 proceedings under this provision,

As to the proposed change in the burden of proof, we fail to see the purpose
from the standpoint of obtaining adeqnate information on which the Commission
can justify its final decision in such proceedings, Certainly the carriers must
furnish sufficient data to justify any discontinuances, and the Commission doesn't
lack the anthority to insist on getting it. As to proof of the public convenience
and necessity for the service, it wounld appear to us that this should best be
assumed by the parties that oppose the discontinnances, such as labor unions,
loesil chambers of commerce, municipalities, and rail passengers themselves.

As to the granting of broad anthority to the Commission to establish *eondi-
tions and modifications pertaining to operations or service,” we ean see many
potential dangers. As we interpret the amended Section 13a(1). the Commi
would be given very broad authority to set “terms, conditions and modificatic
pertaining to operations or service” on passenger trains that it requires to re-

&

main in operation for another year. In other words, if the carrier seeking relies
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is successful, he has won a gamble, for if it loses it must face the possibility of
being required to modify its services on that particular train, or trains, as the
Commission thinks “reasonable and just.” The carrier may be required to experi-
ment with costly innovations or other “conditions” that could prove to be even
more costly than prior to its institution of the discontinuance proceeding.

Under Section 13a(2), this power takes a somewhat different form, in that
it is granted to the Commission in connection with the trains that can be dis-
continued. In other words, the Commission can impose “conditions” that must be
met by the carrier before it can discontinue the train. In this instance, the carrier
may lose even if it ean justify discontinuance of the passenger train, especially
if the Commission decides to use this power to require labor protective provi-
sions as a condition for discontinuance.

Onr final point is the added Section 13a(3), which gives all adversely affected
parties the opportunity to appeal an ICC discontinuance riling in the courts. As
we understand the present situation, this power already exists in Section 13a(2),
and a U.S. district court in eastern Michigan has just recently remanded an I1CC
diseontinuance ruling for failure to make an adequate record.

While we cannot interpret our policy positions in this area as specifically cover-
ing this proposed change, with respect to Section 13a(1), we can express onr
coneern abont its probable impaet if enacted into law. Many authorized discon-
tinmances, including all of the major ones, will end up in drawn-out conrt
proceedings.

In summary, we believe the over-all result of passage of H.R. T004 will be to
nullify the effectiveness of Section 13a and to discourage its use. We recom-
mend, therefore, that the Subeommittee not give it favorable consideration.

H.,R. 8031

This bill would require that the railroads make formal application to the ICC
to discontinue any passenger trains that are now subject to Section 13a (1), and
that the Commission hold a hearing on each application. It would also give the
Commission broad power to attach conditions, including labor protective pro-
visions, to any discontinuance it permits, with stiff penalties for noncompliance ;
and it would impose an 18month moratorimm on any passenger-train discon-
tinuances, Pinally, it would delete entively the present Section 13a(2), which pro-
vides a means of relief for those railroads that are unsncceessful at the state
level.

The requirement to hold a formal hearing on each application would eliminate
all time limits on such proceedings and thus result in an undue delay in their
handling. The grant of power to the Commission to attach conditions for dis-
continuance, along with the penalty provision, wonld discourage carriers from
secking needed relief. The 158-month moratorinm completely ignoves the fact
that the passenger-train deficit problem is still with us and that it is not fair
to continne to require railroads, their shipper users, and their investors to shoul-
der this heavy financial burden. The decision of the present Section 13a(2) raises
the question of what steps, if any, can an interstate railroad take if it fails to
obtain needed relief at the state level.

Repeal of Section 13a(2) would encourage states to delay, or reject, instrastate
passenger-train discontinuance proceedings.

For the above states reasons, we very strongly oppose H.R. 8939,

CONCLUSION

While we are fully aware of the concern of persons directly affected by the dis-
continuances of passenger trains, we have attempted to show some of the direct
benefits of Section 13a and why we believe its retention is in the public interest.
Toven thongh many passenger trains have been discontinued as a result of Section
134, we should stress the point that the Commission gives heavy consideration to
the availability of adequate substitute service in such proceedings. Furthermore,
the discontinuance of a passenger-train along a line that still moves freight—as
is the case in these proceedings—certainly doesn't prevent the introduction of new
passenger-irain innovations and the re-entry of such seryvice under more favorable
operating conditions in the future.

Mr. Sarrra. I am appearing today on behalf of the board of directors
of the Transportation Association of America.
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We are in opposition to the four bills, I have included H.R. 8939, all
of which deal with amending section 13a. I don’t need to describe that
section. It has been covered at great length.

I think I should take a minute or two to explain briefly what TAA
is to some of the members who may not be too familiar with it. We are
a national transportation policy organization. We are made 111]1 of
users, investors, and carriers of all modes, We attempt to get these
various groups together and agree on basis policy positions that we feel
will further transportation under private enterprise concepts.

Our board of directors takes official action for TAA. We have about
115 members. But it does this after hearing individual views of eight
panels that represent these various interests that I mentioned before,
and this process has been gone through on this particular legislation,
In other words, we basically feel that a railroad that has an unprofit-
able passenger service should have recourse to relief, from the ICC, if
it can be shown that it is an undue burden on interstate commerce.

We also believe that there should be reasonably expeditions han-
dling of such cases. Specifically, we mentioned at one time that 120 days
at the State level was, we felt, quite ample time.

On page 2 we mention briefly some of the what we call major reasons
why we supkmrtud section 13a, and why we still believe that its retention
is in the publie interest. First, as T mentioned, we do not feel the rail-
roads should be forced to continue operating services that are so un-
profitable as to impose an undue burden on interstate commerce.

We also feel that neither the users, the shippers using rail freight
services, nor the investors in the railroads should be asked to subsidize
railroad passenger service. I should add a comment here.

In 1957, when we first expressed considerable interest in this type
of legislation, the impetus in TAA was not from the railroads. The
impetus came from our users, their shippers, and also our investors,
who felt that there was a definite time to push for some kind of remedy
in this area.

We felt all along that the underlying reason for the decline in rail
passenger serviee has been and still is the competition from the private
automobile ad the commercial airline.

We felt that procedures the railroads had to go through at the State
level prior to 13a were completely inadequate and too slow, so there-
fore, we felt the need of such legislation.

And perhaps one of the major reasons was what we can call the do
nothing attitude at the local level. Tt was very difficult—I won’t say
impossible since quite a few trains were discontinued prior to section
13a—to get relief at the local level because there was strong pressure to
maintain the status quo. We felt 13a has stimulated what we call
healthy action at the local and State levels.

Therefore, we believe section 13a has proved to be. and still is, eon-
structive and in the overall public interest. We naturally have to
recognize there have been disadvantages, but we do feel that they
have been offset by the advantages.

Not to repeat too much what the railroad witness has said, but
I should stress the point that in 1957, when this legislation, not this
specific legislation but the overall railroad problem, was being con-
sidered by Congress, major attention was given to the railroad pas-
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senger deficit. The railroads, of course, at that time, even in the freight
area, were expressing what you might call a rather pessimistic outlook.

The passenger deficit, it has been pointed out, in 1958, was around
$610 million. While not completely, but to a large extent because of
13a, it has reduced a little over $200 million. I should point out in
1958, the railroads’ rate of return was in the neighborhood of 2.8
percent. While last year it was around 3.9 percent, and tha is cer-
tainly considerably better, I should stress that according to com-

arable figures put out on return on net worth, by the First National

ity Bank of New York, the railroad industry 1s still the second from
the bottom of the list of 65 industrial groups. So the railroad finans
cial problems, even though their freight picture is considerably better,
are still far from being over.

One point that was interesting to me is that, ‘despite the number
of trains that have been taken off, and probably the most vociferous
compla.int's are in the commutation area, the level of commutation
traflic from the standpoint of passenger count is approximately the
same as it was in 1960.

In the intercity travel area, we felt another advantage of 13a has
been the stimulant that it has brought about in helping to increase
interest, in innovation and high-speed trains. Certainly this was part
of the consideration, I am certain, that the Congress gave when it
passed the Government’s 3-year, $90 million high-speed ground trans-
port program.

I would like to comment briefly on the other side of the railroad
situation. That is the freight service. As I mentioned before, the rail-
roads in 1957-58 were in a depressed state not only in the passenger
area but in freight also. I certainly ean’t say that 13a has been the
only reason railroad freight traffic is a lot better. There is no doubt
in my mind, however, that it has been a major influence in this area.
It has certainly given shippers a better attitude. It has given investors
in railroads a better attitude, knowing that there is a chance for the
railroads to relieve themselves in this one heavy-deficit area.

In 1958, when this law was passed, the railroads reported an average
revenue of 1.46 cents per ton-mile, which was the third straight year
they reported an increase. Now it appears to me significant to note
that in every year since 1958 this index of overall cost to shippers of
rail freight service has gone down. Mind you, this is in a period of
basically inflationary trends. This index has reached an estimated 1.26
cents in 1966, which is the lowest since 1948. To the extent that section
13a has helped in this area, we certainly think this is in the definite
public interest in helping to keep consumer prices down.

Before stating specific views on these bills, I should say that we are
a broad policy group, so in getting into specifics it is a little diffienlt
to apply our exact policy position. However, we are primarily con-
cerned about what yon might say is legislation that will nullify what
we feel to be the beneficial effect of section 13a. This could be done
cither through unreasonably delaying the use of this section or impos-
ing certain types of obligations, whether they are known or potential
obligations, that will actually discourage the carriers from going
forth in seeking such relief.

Now taking HL.R. 519, I won’t describe it, but it has two additional
standards. One of them would block or prevent a discontinuance if

T0-705—07T—9
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the carrier could participate in a local or some type of governmental
assistance. Obviously, the opportunities of getting this type of aid are
rather tenuous and T think an illustration is the Central of New Jer-
sey, which has had extreme difficulty, you might say, in getting another
contractual arrangement for local help. I don’t know if it has actually
done so, but it is threatening to go into bankruptey. In fact, if you
actually block a discontinuance when a carrier has this possibility,
it may actually discourage the local people from taking expeditious
action.

Also a new standard in this section of this H.R. 519 would be to
prevent a discontinuance if a carrier could expect to benefit from a
pending merger. Now I feel pretty certain that almost any carrier
who is a party to a merger would expect to benefit from it, and so
we read this as a straight prohibition against carriers, such as to
mention again the Central of New Jersey, Erie-Lackawanna, and
the New Haven, from even seeking relief in this area.

Another point, it may not be major, but this bill would permit the
ICC, in applying these new standards, to require continuance of the
service for at least 1 year. This raises a question in our minds, since
the law presently says no more than 1 year. Does this indicate that
this could be an indefinite ruling and that the carrier could not come
back and seek relief? For these reasons, we object to this particular
bill.

Now on H.R. 260, this has a single additional statutory standard
that would require the Commission to give full consideration to Gov-
ernment financial assistance. It says “full” consideration. Basically
we feel that this is already covered by the Commission. It certainly
could be set forth in what you might say are the requirements of the
information that the carriers must present in such cases, so we just
don't see any need for such legislation.

By having such legislation, we think you are simply emphasizing
this particular standard over some other standards.

Going to the major bill under consideration, H.R. 7004, it is diffi-
cult to quarrel with the Commission in its stated objectives for this
legislation, but certainly collectively these various suggested amend-
ments, in our opinion, would end up in a considerable delay in all
yroceedings, and probably an indefinite delay in almost any major
hisconﬁmmnce proceeding. And also because of the “conditions™ fea-
tures that have been talked about, it could well discourage the carriers
from going ahead and seeking such relief.

I wanted to point out as far as the ICC action—you have to be a
little careful with statistics in this area—I have mentioned on page 6
that from the Commission’s own record, through 1966 a total of 227
proceedings were processed, and in 126 of these cases or approxi-
mately 55 percent, discontinnance was granted. In other words, almost
half of the cases, despite you might. say what some people claim to be
an inadequate time to get a record, the Commission has obviously
been able to develop a record sufficient to disallow the discontinuance.

Now from the standpoint of actual trains—and a train of course is
a nebulous term, since it could be one car, a rail diesel car, or it could
be a long transcontinental train—at least the way the Commission
listed the term “train™, it can be shown that in this same period, they
dropped a little over 1,000, or about 72 percent, which seems like a
higher percentage. However, in one case, this inclnded 281 trains of




PASSENGER TRAIN ABANDONMENT 119

the Boston and Maine. So if you remove that one, you will find that
the record on the Commission has shown that the discontinuance rate
is just slightly over 50 percent.

As I mentioned, these figures don’t give proper weight to the indi-
vidual differences in proceedings or trains. It dees indicate to us that
the Commission is not indiscriminately permitting discontinuances,
nor that it is unable to obtain sufficient information to support an
affirmative rejection of such proposals.

In H.R. T004, as to the proposals to extend various time periods, this
has been covered by previous witnesses. Our general feeling is that
the railroads should be required to provide adequate information to
justify the discontinuance, and we think, based on what the Commis-
sion has said and what Mr. Moloney pointed out, this information
has been given. So we see no need for such a change.

What we are concerned about is that if you give the (Commission
9 months—7 months within the statute, and they could ask for another
9 months—the Commission in all probability will use this time as the
general rule rather than for the exceptional case.

In section 13a(2). where there is no time limit, we made a quick
cheek and found that the average time the Commission took was 14
months to handle such cases, although it has done a little better in the
last year. But T should peint ont that these are appelate cases where
the railroad has alveady gone to the State, which has taken at least 4
months, and the carrier has developed a case, as have the opposing
parties, since they undoubtedly had acted at the State level and had
already had ample notice and time and had already developed a.very
strong case to present to the Commission. Despite this, you can see that
the Commission has taken quite a long time,

Now on this burden of proof, it has been covered quite well. Our
main concern is that this conld be used just as a means of making it
extremely difficult to actually discontinue such train. The same way on
the condifions and moedifications. i

As we interpret it, under 13a (1), that is the inferstate portion, if a
carvier was seeking relief, he would actually be gambling. If he wins,
he ecould obtain the discontinuance right, but if he loses, he faces the
possibility of being required to modify his services on that particular
train, as pointed out. This may be very costly or it may not, but that
certainly at the moment would be a risk he would have to take.

[nder 13a(2), which is the intrastate section, it fakes a somewhat
different form. This is the way I have been reading this, and 1 am
not a lawyer. I am an economist, so T am trying to interpret this in
a broad sense. As I read section 13a(2) as amended by H.R. 7004, the
Commission would impose conditions that must be met by the carrier
before discontinuance of a train.

Here is a case where the carrier is either turned down, or even if it
wins its ease, it is liable to be subjected to conditions that it may feel
it wonldn’t want to comply with, or it wouldn’t have gone through with
the case if it had realized that it may be confronted with some rather
COSt E‘\‘ u]}]if_":lt 1ons.

Our broad policy would not directly apply to the question of appel-
late right in the courts. Our main concern is that under the present law,
we feel that the end results have been _:_{'IIIKI. and we would hate to see
some of these cases being held up in long drawn out court cases.
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Asto HLR. 8939, nobody has gone into this in any detail. I would just
state that we are opposed to this bill. This is an even more stringent
bill than any of the others by far. We certainly do not feel that all
these proceedings should have formal hearings with no time limit. Also,
the grant of power to the Commission to attach conditions is even
stronger than the other bill, and it attaches very strong penalty pro-
visions. Then the 18-month moratorium competely, in our opinion,
ignores the fact that the passenger train deficit problem is still with us.
Also this bill would delete 13a(2), and I am not certain where that
would lead us to as to what relief that would be available to a railroad
for an intrastate passenger train discontinuance.

My final comment is that on the question of substitute service, the
Commission in these cases does stress the availability of adequate sub-
stitute service. Also, these are service discontinuance cases, and as such,
the railroads would still be operating service, freight service, along
these lines. It appears that this doesn’t automatically preclude in the
future restoration of passenger train service if some new type of inno-
vation comes about, or if the conditions for reentry are more favor-
able. Basically, that it our view,

Mr. Frieoer. Have you concluded, Mr, Smith ?

Mr. Syrra. Yes.

Mr. Frieper. I have no questions, but T want to thank you for being
patient. Your full statement will be included in the record.

Mr. Syrrrr. Thank you very much.

Mr. Frieper. Mr. Pickle.

Mr. Pickre. Thank you, Mr. Chairman. For my information, Mr.
Smith, tell me something about your organization. You say it is made
up of users, investors, and carriers. Whom do you represent ?

Mr. Syrri. I am representing our board of directors. We have
approximately 1,000 corporate members. Of these, roughly 50 percent
fall in the category of users and suppliers of transportation—chemical
companies, oil companies, steel companies, automobile manufacturers,
railroad equipment people of all sorts, and so forth.

Mr. Proxre. You do not represent the railroad association?

Mr. Syrra. No, sir. T would say our membership contains about 75
railroads. In the neighborhood of 714 percent of our members would
be railroads.

Mr. PickLe. Seven percent.

Mr. Smrra. In that general neighborhood.

Mr. Proxre. Basically, you represent manufacturers who ship items
by rail.

Mr. Syrra. Well, I would say we represent transportation interests.
I wouldn’t say the transportation industry. I consider that as the
carriers only.

Mr. Pregre. A chemical company or an automobile company is not
particularly interested in passenger service per se, would they be?

Mr. Sarra. Well, not directly, although they would spend in their
company, I would assume, quite a bit of money in passenger service.
I would say offhand they would be more concerned with railroad
freight service.

Mr. Prcgre. I would think so.

Mr. Sarrra. Than railroad passengers.




ER TRAIN ABANDONMENT 121

Mr. Proxre. These bills that are before us pertain to passengers
almost totally.

Mr. Sarrm. Yes.

Mr. Progre. When we talk about operational service. I can’t quite
understand why you are concerned about passenger service. Are you
just s\m]J.lihPl;f to the carriers? Is that it?

Mr. Sy, No, sir. We have, as I say, shippers, and they hm(“&h\
represent. this majority or 50 percent roughly of our 111(‘1111:914111) [hey
are paying for rail freight service. Iln\ Feel that if the passenger
service 1s a heavy losing proposition, somebody is going to have to
absorb that. We are not, havi ing the Federal Government come in and
pick that up, thank goodness.

Mr. Prckre. It seems to me like the interests of your people would
be that they get their products shipped quickly and efficiently to the
market.

Mr, Saora. Yes, sir,

Mr. Picgre. And it ought to be as I see it an indirect. interest
whether the passenger service continues or does not continue. I can’t
help but feel that you are just sympathetic and that is about the main
reason why you are here.

Mr, Syrita. No,

Mr. Proxre. There is nothing wrong with that but I think we ought
to understand ourselves.

Mr. Surra. No, siv. We have all the other carriers, the airlines. the
trucking industry, the pipeline industry.

Mr. Prcxre. Their interest in whether the passenger service is con-
tinued or not is very minor.

Mr. Samrra. There is a pr ineiple involved as to what extent should
an interstate carrier be required to perform an unprofitable service
that is a heavy drain on the m.

Mr. Prckre. I am sure you understand I don’t wish to argue a point.

Mr. Sarrra. Yes, sir.

Mr. Prokee. I think on the face of it it is my opinion you just don’t
have a very strong justifiable interest in appearing I)efom the com-
mittee in behalf of the discontinuation of a carrier service. There
is a related interest but I would think very minor. If you only repre-
sent T pere ent of your interests it seems to me that is minor.

You talk in terms of delay and that you are afraid that the action
if it changes would nullify its effectiveness and all this may or may
not be true, but it doesn’t seem to me like it goes to the point of whom
you are representing.

Now let me go to .11~miu" point here 111~I as a matter of hnm The
second point yvou made “the users of rail freight service should not
have to subsidize rail passenger service.” The frei nht service makes a
profit and the ]3‘1'«'«(’11"01 does not, and this is beyond argument. Now
we have cases throughout the transportation industry—airlines, r: ail-
roads, or any other form—where either the Government or someone, in
effect, had to subsidize some of these services. Let’s take an air carrier,
where we are talking in terms of a local carrier.

The Government itself will step in and help sometimes, when an
airline is not making a profit. There are many m tances throughout
the United States whether you talk about rail, bus, or airline or any
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other form of transportation, where a large number of communi ities
are entitled to service, to passenger service, even though they aren’t
strictly making a profit. Now are you telling me that if any mode of
transport: wtion is not making a lllnh[ that it ought to be discontinued

Mr. Sarrrp. No,siv. I am saying ifitisan undue burden on interstate
commerce.

Mr. Pickre. Who would determine that?

Mr. Sarrriz. That would be determined by the Commission. T think
the carriers would have to come in and show that it is an undue burden
on interstate commerce.

Mr. Pickre. The Commission then is saying that we ought fo ex-
tend the hearings, so to speak, you would say this is undue delay
but the Commission is trying to ask for more information and to
stretch out and see if any (‘\uplmnl] cases should be granted and
vet. you object as 1 understand it. You just figure that the exception
might be the general rule. Now why would you feel that ?

Mr. Syrra. T would say that because of the w ay the proposal is
worded, because it applies in general to all the cases. As such, we think
the cases would take the full time.

Mr. Pickre. The question is, is it working well or is it not?

Mr. Syrra. I think so.

Mr. Progie. It is working well but here is the Commission saying
that they recommend that they be given some additional authority.
In other words, they want to be able to determine that there would
be some exceptional cases.

Mr. Syrrr. In exceptional cases.

Mr. Pickre. And yet you say they are doing a good job and when
they want to try to improve you object to their doing it.

Mr. Syrrn. 1f this were worded in such a way as to apply to excep-
tional cases, the large cases, that would be something else, but they
don’t word it in that sense.

My, Proxie. Thank you, Mr. Chairman.

Mr. Frieper. Mr. Watson.

Mr. Warsox. Thank you, Mr. Chairman,

I would also like to thank the gentleman for his most worthwhile
contribution to this legislation. As I understood you to say, vour as-
sociation represents the earriers and they are naturally inferested in
all phases of transportation. Yon also have investors and users. and
I assume that some of your members, although they are primarily in-
terested in freight travel, also would be interested in passenger travel
so far as rail is concerned.

Mr. Sanrra. Yes, sir. Of course. we have airlines and bus companies
as members. They are certainly interested in passengers, and then as
a competitor they are certainly interested in the railroad passenger.

Mr. Warsox. Asa lawyer T hate to admit this, but T think yon made
a pretty good :1!1;1]}'4]:\‘ of this bill. T notice from your figures the de-
cisions have been about 50-50, some favorable and some unfavorable,
so it looks as if both sides have been pleased part of the time. As my
dear friend from Texas said a moment ago, everything is working well
and vou have confidence in the Commission. so why do vou object to
their coming in and asking for this extension of time. This appealed
to me at first thonght, but then T ecame back to the proposition that if
it is working so well today, then why would you be upset.
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I am inclined to agree with you. Unless it is nailed down to these
exceptional cases, I have found that we as individu s, and especially
the Government, if given the additional time, it is going to be taken.
I think there is the natural inclination on the part of the parties in-
volved to realize that they don’t have to get it in until 2 months later
now or 40 days later, unl s0 as a consequence, we see one of the frail-
ties of man, that is he is going to consume the maximum time.

My, Syrrm. I should point out that there is nothing that stops the
Commission from asking for more time. It is done under rate cases,
and I understand, and it I have read Chairman Tucker’s statement
correctly, I think in the New Haven case he asked for more time
and the railroad granted it. I would hate to see it being done as a
general practice, but for the unusual cases they could certainly do
that.

Mr. Warson. Thank you Mr. Chairman.

Mr. Frieper. Mr. Adams.

Mr. Apams. The users panel as referred to Mr. Pickle, these are
freight users as opposed to——

Mr. St Basic ally yes, although they may have responsibilities
in the passenger field too, although 1t would probably be a small share
of their companies’ total expenses.

Mr. Apams. Do you have any panels on there that represent either
labor or the public generally ?

Mr. Syaru. No, sir, Ours is a management mwamml:on.

Mr. Apawms. It is a management organization, All right, in this has
there been any case—I asked you about this panel bemg of freight
shippers—has there been any case where there has been a discontinu-
ance of passenger trains, where the savings have been passed on to
your freight users?

M. "'!\IIIII I would assume, as I tried to show in my——

Mr. Apams, I mean do you know of any case where a line has been
discontinued that these savings have been shifted over to your people,
your ftmu}lt uwl‘—

Mr. Syrra. I don’t think the railroad rate structure is set up that
way. When they make changes in rates, it could be for various rea-
sons. 1 would say I don’t know of any case that could be specifically
tied down to that type of relationship, but I am convineed that these
reductions have permitted either holding the line or reductions in
freight service on an overall basis.

Mr. Apams. But you don’t know of any reductions in freight
service charge.

Mr. Syarn. Oh, yes, but you said tied in to individual—

Mr. Apams. I said comes as a result of this.

Mr. Syrri. In the unit train concept, for example, of course this
1S & new con ept.

Mr. Apams. We are going to assume there is going to be some im-
provement in railroads and freight carriers.

Mr. Sagrra. Oh, yes.

Mr. Apams. But I mean you don’t know of any that has come from
this directly that you ean trace from your panel study.

Mr. Sarrra, I will certainly be glad to look into that and see if I
can trace a specific correlation between one and the other: I am not
sure it can be done.

Mr. Apams. T would appreciate that,
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(For information requested, see letter dated May 12, 1967, infra.)

Mr. Pickre. Will the gentleman yield?

Mr. Apaws, Yes,

Mr. Pickre. For the record, Mr. Smith, would you submit to the
committee those organizations who are members of the Transportation
Association of America ?

Mr. Saorri. We can give you a basie list ; yes, sir.

Mr. Prexrr. Not basic, full. Is that acknowledged?

Mr. Saora. Yes, sir; that is acknowledged.

Mr. Progre. I would appreciate it if you would do that.

(The list referred to, having been supplied, is in the committee files.)

Mr. Picsre. Now I want to ask you this. You made a statement a
minute ago to my distinguished friend from South Carolina that
some of the bus companies object. What bus companies have objected
to this bill, by name ¢

Mr. Sarrra. Greyhound is a member of onr board.

Mr. Pickre. And Greyhound objected to it ?

Mr. Syrrr, Well, you see we are a broad group. We would act
through our board of directors.

Mr. Progre. Are you saying that——

Mr. Syrra. They would be represented on the board. Whether they
were there that particular day that the board endorsed us to take
action in this area, I would have to check on that.

Mr. Progre. I wish you would check. T would like to know if Grey-
hound did object to this bill as proposed, or if any of your bus com-
panies specifically have objected, and I would like to know the names
of them.

Mr. Sarra. All right.

Mr. Pickre. So you will submit that to the committee also and
I would appreciate it.

Mr. Sarrri. Yes, sir,

(The information requested is contained in the following letter:)

TRANSPORTATION ASSOCIATION OF AMERICA,
Washington, D.C., May 12, 1967.

Hon. SAMvUEL N. FRIEpEL,
Chairman, Subcommitice on Transportation and Aeronautics, House Commitice
on Interstate and Foreign Commerce, Washington, D.C.

DeAR CHAIRMAN FRIEDEL: During my testimony before your Snbeommittee on
May S on bills relating to Section 13a of the Interstate Commerce Act, I was asked
by members of the Subcommittee to furnish additional information, which is
herewith submitted.

As to the specific position of the Greyhound Corporation on this legislation, we
have checked with them and are advised that they have taken no position nor
plan to do =0. We have checked our Board minutes and can advise that while
Greyhound was represented on the Board when the question of repeal or modi-
fication of Section 13a was discussed and voted on, their representative was not
present at the time such action was taken.

In response to another request during the hearing, I am enclosing the only pub-
lication that we have which details our membership. It inciudes the identification
of our 115-man Board of Directors, as well as the persons and organizations
which actively participate in our policymaking activities. The latter include the
members of the eight Panels referred to in my testimony.

A third request was for additional information, if I could develop it, that would
illustrate more clearly the direct benefits that shippers on a particular railroad
have received in the form of lower rates as a result of passenger-train
discontinuances,

Enclosed is a tabulation that shows, for four major railroads, for the period
1958 through 1966, their respective passenger deficits and revenues per ton-mile,
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the latfer representing the average unit cost to the shippers on each road for
freight service. The four carriers all were able to reduce their passenger deficits
during this period, and at the same time all of them reported steady declines
in revenue per ton-mile. While the latter is not necessarily the direct result of
the reduced passenger deficit, we believe it was made possible in part by this
factor.

For a more specific current example of the relationship of the passenger-train
deficit to a carrier's shippers, I am enclosing a photo copy of an article that
appeared in the May 6, 1967, issue of “Traffic World.” This article points out the
serious impact of heavy passenger-train losses on one railroad’s ability to provide
adequate freight service. As pointed out by Mr. Shoemaker of the Central Rail-
road of New Jersey: “Credit for supplies and materials has been wiped out,
normal freight movement has been disrupted as a result of other railroads put-
ting CNJ on a cash-on-the-barrelhead basis, and industrial development in CNJ
territory has been immobilized.”

If you or your Subcommittee members have any questions about this supple-
mental data, I shall be happy to try to answer them.

Sincerely,
Frang A. SsmiTH,
Vice President, Research.

Passenger deficit and revenue per ton-mile, sciected class I railroads, 1958-66

Chicago, l
Year and {tem Milwaukee, Great Union | New York
8t. Paul & Northern FPacific | Central
Pacific | |
|

1958: |
Passenger deficit, ... ... I $23, 540, 001 $23, BOS, 560 | 843, 053, 807 $32, 560, 775
Revenue per ton-mile (oents) ..o 1. 480 1,461 1.801 1. 826

1050: |
Passenger deficit. .. £20, 144,061 | $20, 845,350 | $42, 779,012 §24, 837, &TNG
4 | 1. 624

Revenue per ton-mile (cents). ... .coooae.. 1428 1. 440 1. 366
1960:

Passenger deficit $17,402, 642 | $10,128, 161 $34, VRO, 033 $17, 756,172
Revenue per ton-mile (cents).............. 1,395 1.374 1.358 1. 566
Passenger deficit......... wensansens| $18,805,198 | §15,372,644 | $26, 638, 535 | ' $15, 500, 6BS
Revenue per ton-mile (7T ) PR 1,388 1,351 | 1,335 1. 406
1062:

Passenger deficit. eseiiaea| $12, 648 219 $12, 763, 940 £25, 810, 115 $15, 103, 856

Revenue per ton-mile {ceuts)._....... ] 1. 330 1.201 1.338 1. 505

1961:

1963: | |
Passenger defieit. Aplas e ---| $12,726,284 | $14,107, 468 | 826, 773, 54 $14, 264, 5%
1.4

Revenue per ton- mile memsj...:.:. e 1. 314 1.279 1L 200

1964:
Passenger defleit ... ___ - -1 811,826,560 | $14,737,482 | 825, Slr Mo $14, 064, 480
mReveuue per ton-mile ((‘i‘ms).m.. 1.201 | 1. 203 1. 251 1. 463
1
Passenger deficit. -----| $10,877,541 | $16,802,227 | $27, 159, 215 £16, 176, 207
1.286 1. 387

Rmmua per ton- -mile (cents) .............. 1,270 . 1. 241

Pa.;smmar deficlt | §11, 605 681 | $14,143,072 | $27, 741,808 $16, 023, 304
Revenue per ton-mile (cents)..... 1.313 1. 302 1.250 1.367

Source: Reports to the Interstate Commerce Commission.
[From Traflic World, May 6, 1967]

CNJ CuHARGES STATE FoRCED AcTioN To SEEK HarLT
OF ALL PASSENGER OPERATIONS

The chief executive of the Central Railroad of New Jersey charged May 4 that
the state of New Jersey has forced the railroad to initiate proceedings for the com-
plete discontinuance of passenger service,

P. M. Shoemaker, trustee and chief executive officer of the CNJ, said that
trustees of the railroad requested authority May 2 from the U.S. district court at
Newark to apply for the discontinuance of all passenger operations. He declared
that the action followed a refusal of the state to recommend immediate reim-
bursement of the railroad’s 1966 passenger loss of $7.1 million, toward which no
payment has been made.
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Mr. Shoemaker placed blame on the state for the action in a speech at the annual
conference of the New Jersey Society of Professional Engineers held May 4 in
Atlantic City.

MONTHLY LOSS: $400,000

In addition to reimbursement of the 1966 passenger loss, Mr. Shoemaker said
the trustees have asked the state to reimburse the railroad quarterly during 1967
and 1968, for continuing passenger losses in those years, He said that such losses
are currently running at a rate approaching $600,000 a month.

“We see no way to continue passenger service unless these actions are taken,”
he said.

In addressing the engineering society, Mr. Shoemaker asserted :

“Faced with the destruction of the railroad’s eredit and rapid deterioration of
cash since March 22, when the railroad had np alternative but to file a petition for
reorganization, the trustees found themselves with a choice of three courses of
action

“1. Rednce expenditures by curtailing freight operations. This was rejected as
being self-defeating.

“2. Issue trustee certificates to pay past bills and restore working capital. Al-
though the trustees are vigorously exploring this potentiality, it appears question-
able that approval of either the court or the Interstate Commerce Commission
would be granted unless it ean be shown that reimbursement of passenger losses
of the past 16 months, amounting to almost $10 million, is in prospect, and that
the drain of continning passenger losses has been eliminated.

“3. Place the passenger problem directly in focus by initiating action to discon-
tinue all passenger service. The trustees continue to feel that mass transportation
by rail is essential to the economy of our state,

“If, however, there must be a choice between maintaining essential freight serv-
ice to New Jersey industry—involving employment of more than 100,000 people—
and continuing passenger service to the point of destroying both passenger and
freight operations, the choice must be to sacrifice passenger service.

“But this choice was not ours. The state of New Jersey made the decision which
forced the trustees to move for the elimination of passenger service. And the
state has the power to reverse its position, if it has the pelitical courage and
responsibility to do se.”

Mr. Shoemaker said that precisely what he predicted would happen if the com-
pany were foreed into insolveney has happened. Said he :

“Credit for supplies and material has been wiped out, normal freight movement
has been disrupted as a result of other railroads putting CNJ on a cash-on-the-
barrelhead basis, and industrial development in OCNJ territory has been im-
‘mobilized.

“While the eash reqnired to maintain the solvency of the railroad could have
been provided by full reimbursement of CNJ passenger losses, I pointed out time
and time again that failure to do so would result in a state of insolvency requiring
a far greater amount.

“We are now seeing the full measure of repercussions to New Jersey stemming
directly from lack of responsible leadership at Trenton. It is to be hoped that the
current experience of the Central Railroad of New Jersey can be a public lesson
in how not to handle a major public problem.”

Mr. Frieper. The meeting is now adjourned and the record will be
open for 5 days.

(Representative Harley O. Staggers, chairman of the Committee on
Interstate and Foreien Commerce, submitted the following corre-
spondence re train discontinuances in Finance Docket Nos. 24395,
924399, and 24424 :)

BroTHERITOOD OF RATLROAD TRAINMEN,
Washington, D.C., Junuary 31, 1967,
Hon. HARLEY ). STAGGERS,
Chairman, House Committee on Interstate and Foreign Commerce, House of Rep-
resentatives, Rayburn House O fice Building, Washington, D.C'.

DeEAr M. CHameMax: I wonld like to bring to the attention of your Committee
the usurpation of authority practiced by Division 3 of the Interstate Commerce
Commission in ignoring protests in train discontinuance cases, and disregarding
requests for hearings to afford protestants an opportunity to present their side
of the case.
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In December 1966, the Northern Pacific Railway filed a notice with the Inter-
state Commerce Commission of its intension to discontinue the operation of pas-
senger Trains Nos. 65 and 66 between Minneapolis and Duluth, Minnesota, via
Superior, Wiseonsin, effective January 5, 1967. This notice was continued in
Finance Docket 24305. Not only did the Brotherhood of Railroad Trainmen, and
the Railway Labor Executives' Association file protests with the Commission,
requesting that an investigation be conducted in accordance with Section 13a(1)
of the Interstate Commerce Act and hearings be held, but similar requests were
registered by eity, state and federal officials, including Members of the Minnesota
Delegation in Congress.

Despite the array of protests and reguests for investigations and hearings, the
Commission decided as early as December 21, 1966, fifteen days before the date
set for the proposed discontinuance, not to even investigate the proposal. This
position is set forth in the Commission’s Order served December 23.

Our organization was shocked by this arbitrary decision of the Commission,
and appealed this decision in strong language on December 29, 1966. I am aware
of the permissive nature of Section 13a(1) of the Interstate Commerce Act, but
pointed out to the Commission that action such as it had taken in this case to
not even investigate the proposal was warranted only when little or no opposition
was registered. It was my contention that the Commission’s action represented
a flouting of the law.

I was advised by the Commsision on January 9, 1967, that it had affirmed its
decision of December 21, 1066, not to enter npon an investigation in this case.

A check of the docket in this ease reveals that more than fifty protests were
filed with the Commission, all of which have been ignored by the Interstate Com-
merce Commission in deciding not to hold an investigation and conduct hearings,

Mr. Chairman, the presence of Section 13a on the statute books since 1958 has
been the instrument which has permitted the railroad industry to strip the na-
tion of its passenger service, but in many of these discontinunance cases the rail-
road labor organizations, the interested state and national officials, businessmen,
and others were permitted to have their day in court through the conduct of
public hearings. 1 respectfully submit for your consideration that the action of
the Interstate Commerce Commission in this case represents an usurpation of the
aunthority granted when Section 13a was written, and destroys the legislative in-
tent of the law.

I have available for the use of your Committee a complete file in this docket,
along with a list of those persons who protested the train discontinuance pro-
posal and requested that hearings be conducted. It would be my pleasure to
supply your Committee with this information, if it is deemed desirable.

I might briefly direct your attention to an almost identical case which oceurred
on the Southern Railway governing the proposed discontinuance of passenger
Trains Nos. 7 and 8 between Birmingham, Alabama, and Brunswick, Georgia,
effective January 9, 1967, covered by Finance Docket 24399. Numerous protests
were also filed in this case and hearings requested, but again the Commission
arbitrarily decided to close the case without even investigating it by its decision
on December 23, 1966, not to enter upon an investigation of the proposed dis-
continnance, T have a complete file on this case also, along with a list of the
persons protesting the discontinuance, if your Committee would like such in-
formation,

Since appealing the above two cases to the Commission and being turned down
both times, I have received another decision from the Commission, this one dated
January 19, in which the Interstate Commerce Commission announces it will not
investigate another proposal by the Southern Railway, this one to discontinue
the operation of passenger Trains Nos. 35 and 36 between Chattanooga and
Memphis, Tennessee, via Huntsville, Alabama, Finance Docket 24424, This deci-
gion has not yet been appealed to the Commission, although, of course, we reg-
istered our protest at the time the notice was filed and requested that the case
be investigated and hearings held.

The recent actions of the Interstate Commerce Commission constitute a con-
dition which eries out for correction. I hope your Committee, which passed npon
this legislation in 1958, will initiate a substantive inquiry into these actions.
As stated, T will be glad to cooperate and to supply additional information. if
desired.

Kindest personal regards.

Respectfully,
AL H. CHESSER,
Nationel Legislative Representative,
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INTERSTATE COMMERCE COMMISSION,
Washington, D.C., March 7, 1967.
Hon, HArLEY O, STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce, House of Repre-
sentatives, Raybourn House Office Building, Washington, D.C.

Dear CHAIRMAN STAGGERS: Reference is made to your letter of February 9,
1967, transmitting a copy of a letter sent you by Mr. Al H. Chesser, National
Legislative Representative of the Brotherhood of Railroad Trainmen, concern-
ing several instances in which this Commission has permitted railroads to dis-
continue passenger trains without instituting an investigation.

Mr. Chesser is correct in his identification of the proceedings in which the
Commission permitted the discontinuance of two passenger trains by the North-
ern Pacific Railway in Finance Docket No. 24395 and four passenger trains by
the Southern Railway in Finance Dockets Nos, 24399 and 24424 without insti-
futing an investigation, Division 3 reviewed all the documents and papers sub-
mitted by the advocates and opponents in these proceedings before deciding that
the material of record did not warrant instituting an investigation of the pro-
ceedings. Under the law, section 13a(1) of the Interstate Commerce Act, the
trains could then be discontinued as proposed.

Mr. Chesser refers to the number of protests filed in these proceedings. This,
of course, is not a determining factor in deciding whether the trains are re-
quired by the public convenience and necessity and their continuance wounld
constitute an undue burden upon interstate commerce, a finding necessary for
the Commission to require continuance of the trains, It is clear from the action
of Division 3 in the mentioned proceedings that it considered the facts therein
precluded findings necessary to require continued operations of the trains and
that the holding of hearings was not warranted. If you are interested in receiv-
ing copies of the notices filed by the railroads proposing discontinuance of the
trains, or any other information, I will be glad to furnish it upon request.

Sincerely yours,
PAvrL J. TIERNEY, Acting Chairman.

(The following information was submitted for the record:)

CavrrorNIA PurLic Utrnaties CoMMISSION,
San Francisco, Calif., May 8 1967,
Hon. SAMUEL N. FRIEDEL,
Chairman, House Subcommittee on Transportation and Aeronautics, Rayburn
RBuilding, Washington, D.C.

DeAR CONGRESSMAN Frigprrn: The California Publie Ttilities Commission rep-
resenting the People of the State of California respectfully requests that the fol-
lowing statement of its position concerning H.R. 7004, a bill to amend § 13a of
the Interstate Commerce Act, be made a part of the official record of the hearings
before your committee, This request and the comments are submitted within
five days of the May 8, hearing, pursuant to your letter of April 20, 1967.

The California Publie Utilities Commission (California) is well acquainted
with § 13a of the Interstate Commerce Act having conducted numerous proceed-
ings of its own pursuant to § 13a(2) and having participated in many discon-
tinuance cases before the Interstate Commerce Commission pursuant to § 13a(1).

California does not desire at this time to recommend a substitute bill to the
committee. Portions of the proposed bill, however. do not in our mind get at
the heart of the problems presented, and your committee is respectfully requested
to consider the following suggestions.

Clalifornia’s presentation is in two parts. Part I is an analysis of the changes
in existing law which the proposed bill wounld effect, and part II will discuss
California’s suggestions for revisions.

L

1. The bill would require the railroad fo give 40 days notice to governors of
states affected before the effective date of a proposed discontinuanece, The present
act requires 30 days.

Analysiz: This provision would be a positive improvement but in the opinion
of California, a 60 or a 90 day period would be more reasonable. The railroad in-
volved obviously knows of its intention to make a discontinnance or change long
before it files, In addition, the states involved have serious administrative difficul-
ties in dealing with matters of this magnitude in 80 or 40 days.
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2. The bill would add a section which states that the railroad shall have the
burden of proof.

Analysis: This propoesal by itself will not in the view of California accom-
plish what the bill intends. The Commission has heretofore interpreted the
present act so that the railroad does not have the burden of proof. This provision
wonld ostensibly change that.

The problem, however, arizes from the fact that the bill would create an in-
congistency between the section stating the required findings and the section as-
signing the burden of proof to the earrier.

Under the present 13a(1) the Commission must find that the operation of
the train is required by public convenience and neceessity and will not burden
interstate commerce or it must dismiss the investigation.

The result of the present 13a(1) is that the only way the train will be ordered
continued is if there is evidence to sustain a finding that the operation of the
train is still needed. Only the public will supply that evidence; thus the burden
of proof is really on the publie, since no one else would come forward.

Under the propoged bill, the finding required would be that “publie convenience
and necessity do not permit the discontinuance”. This requirement is simply the
reverse side of the same coin. Thus there must be evidence to prove a negative—
that is that the public convenience and necessity do not permit the discontinu-
ance. We have found it both expensive and extremely diffienlt to prove this
negative,

This finding requirement effectively destroys the burden of proof requirement
stated above.

What is needed, in our view, is that the Commission be required to find that
there iz evidence to support the discontinuance, and then the burden of proof
would be on the carrier in clear terms,

In summary on this part then, it is suggested that the proposed bill creates
an inconsistency between the section purporting to put the burden of proof
upon the carrier and the section setting forth the requirements of the Commis-
sion’s findings.

3. The bill would give the Commission an extra three months to decide the
matter of investigations under 13a(1). The present act provides that if the
Commission chooses to investigate a railroad's proposed discontinuance, it may
order the discontinuance held up for four months. The amendment would attain
a seven month maximum,

Analysis: The addition of three months by the proposed bill does not give
the Commission adequate time to properly adjudicate the matter. It is suggested
therefore that the committee consider a one year period under this sectiomn,
but failing that the seven month period is certainly preferable to the present four
month period.

4. The bill adds a paragraph authorizing the Commission to extend the seven
month period referred to above for an additional two months “pending com-
pletion of the investigation or the Comimission’s determination of any peti-
tion . . . for reconsideration. . . .”

Amnalysis: This provision apparently adds two months to the seven month period
with which we agree, but both of the delay provisions are discretionary with
the Commission so the separation of the provisions is curious. It would be more
straightforward to simply say that the Commission may have nine months to
finally decide and that would include any petitions for reconsideration.

5. The proposed bill would specifically authorize the Commission to attach
conditions to an order requiring continuance of service after a 13a(l)
investigation.

Analysis: Clearly the attaching of conditions to the Commission’s final order
is sorely needed. California very recently protested a carrier’s proposal diseon-
tinuance of a train between California and Oregon. The Examiner’s report in
that decision, which was adopted by the Interstate Commerce Commission, found
numerons abuses and deliberate downgrading of the carrier's level of service
and discouragement of passengers.

Constrained by the present act, the Commission was of the view that it could
only order continuance of the train for one year, and that it could not order
the carrier to correct the various abuses that were found. Therefore, the author-
ity to condition a Commission order is the most meaningful provision that could
be added to this act.

The attaching of conditions to the statutory finding proposed would not be
meaningful. California recommends that the Commission be given an alternative
of possible findings at the conclusion of hearings on a discontinuance. The first;
that the applicant has not proven that public convenience requires discontinuance
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and thus deny the application. If the carrier proves that the public convenience
and necessity permit the proposed discontinuance, the Commission should be
able to authorize discontinuance on prior performance of whatever terms and
conditions will serve public convenience and necessity and not unduly burden
the interstate operations of the carrier.

Section IT

Section IT of the bill wonld amend Section 13a of the act dealing with intra-
state discontinunances,

The only change concerning intrastate discontinuances would be to authorize
the Commission to attach conditions to orders requiring continuances. Cali-
fornia’s comments as to the provisions pertaining to interstate discontinuances
apply here also,

Seection II'T

The proposed bill would establish a new section III to 13a providing for
judicial review of any order entered by the Commission pursuant to one or two
above,

Analysis: This section does not address itself to a major problem in the present
act. The present act does not require the Commission to issue an order if it
decides not to hold a hearing on a proposed discontinuance. There is therefore
no appeal from such a decision.

California will suggest in part II of this statement that the Commission be
required to issue an order if it decides not to hold hearings on a proposed dis-
continuance.

IT.

California makes the following suggestions after much experience dealing with
the present section 134,

1. The present section 13a(1) apparently creates an ambiguity as to whether
a carrier must seek Commission authority before discontinuing under 13a(1).
This section is interpreted by some as follows: A state commission can reject
a carrier’s proposed discontinuance of the intrastate portion of an interstate
train: if the carrier then ignores the state it can simply discontinue the inter-
state train without notice to or authority from the ICC.

Any amendment must make clear that a carrier must receive ICC authority
to discontinue an interstate train.

2. It is further recommended that the carrier be required to apply to the Com-
mission for anthority to discontinue or change rather than file notice of its inten-
tion to change or discontinue a train.

The burden of proof should clearly be upon a earrier who wishes to change
an existing condition. The ecarrier should be required to show that the public
convenience and necegsity permit the proposed discontinuance or change and
further, that to continue the operations without discontinuance or change would
unduly burden the interstate operations of that earrier.

If the Commission determines not to hold a hearing, it should be required
to issue an order to that effect which would be an appealable order.

The Commission should be required to find that the public convenience and
necessity permit the proposed discontinuance or change and that the continued
operation or service of such train without discontinuance or change would con-
stitute an unjust and undue burden upon the interestate operations of such
carrier, In addition any bill should allow the Commission to issue such an
order anthorizing the discontinuance or change subject to any conditions or terms
as the Commission may feel warranted.

The Commission should also be authorized to deny the application and issue
an affirmative order based upon the evidence adduced at the hearing. Phrasing
the statutory findings in this way has the dual advantage of keeping the burden
of proof on the carrier and allowing the Commission to authorize a change
upon condition that the railroad give some service improvement to the publie.

13a(2). The proposed bill is satisfactory to California as it would amend
13a(2) except for the fact that the 120 day period given to a state commission
to finally adjudicate a matter of this great magnitude is so unreasonable as to
be a prohibition to meaningful state action. It is recommended therefore that
this provision be consistent with the time Interstate Commerce Commission is
given under section 13a(1), whether seven months as proposed in H.R. 7004 or
one year as proposed by California.

PuprLic UTILITIES COMMISSION, STATE OF CALIFORNIA.
By Perer E. MrronEeLL, Presidendt.
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AMERICAN FARM BUREAU FEDERATION,
Washington, D.C., May 15, 1967.
Re H.R. 260, 519, T004 and 8939.
Hon. SAMUEL N. FRIEDEL,
Chairman, Subcommitiee on Transportation and Aeronautics, House Commitiee
on Interstate and Foreign Commerce, Rayburn Building, Washingtion, D.C.

Dear Me. Friepen: A substantial agricultural interest is involved in the vari-
ous proposals in the above numbered bills to amend Section 13a of the Interstate
Commerce Act,

The present provisions of Section 13a of the Act were approved as part of the
Transportation Act of 1958, The enactment of this legislation was the culmination
of & three year study by the House and Senate Commerce Committees. An im-
portant aspect of the study was the ehronie and increasing size of railroad losses
from passenger service,

The revision of Section 13a included in the Transportation Act of 1938 was
designed to expedite the procedure for the termination of unprofitable passenger
service,

The revised procedures have been partially successful in redncing the passenger
deficit, In the years prior to the enactment of the revised procedure the passenger
deficit was exeeeding $T00 million. In 1966 the passenger deficit will be about $400
million, There appears to be little question that if the revised procedure in Section
13a had not been in effect during the 1959-66 period that the passenger deficit
currently would be substantially in excess of $700 million a year.

If the railroads are required to continue unprofitable passenger services, the
losses sustained must inevitably be borne partially or entirely by shippers. We
need not review the importance of rail rates on prices received by farmers and
the reflection on net farm incomes.

In recognition of this relationship, at the last annual meeting of the American
Farm Bureau Federation, the voting delegates of the member State Farm Bureaus
recommended that the “continuation of unprofitable services (by railroads)
shonld not be required.”

It would be impossible for us to assess the increased passenger deficit that
might result from the enactment of any of the bills under consideration by the
Committee. However, the varions proposals for amending Section 13a of the
Interstate Commerce Act would operate to prolong in greater or lesser degree the
period during which railroads must continue to provide passenger service on
which losses are being sustained—thus resulting in higher rates for shippers than
would otherwise be the case,

It appears to ns that the present provisions of Section 13a of the Act represent
a reasonable compromise between the interests of shippers on the one hand, and
on the other the interests of communities that are concerned about the tremina-
tion or reduction of passenger service.

It will be appreciated if you will include this letter in the record of the hearing
o1 these bills,

Sincerely yours,
Joux C. Lyxx,
Legislative Director,

NATIONAL (COAL ASBOCIATION,
Washington, D.C., May 17, 1967.
Hon. SAMUEL N, FRIEDEL,
Chairman, Subcommittee on Transportation and Acronautics,
House Committee on Interstate and Forcign Commerce,
Washington, D.C,

DEAR CONGRESSMAN FRIEDEL : On behalf of the National Coal Association, which
represents prodncers of two-thirds of the Nation’s commercial bituminous coal
production, we urge rejection of the proposals embodied in 8, 1175 and H.R. T004,
These bills would make it more diffienlt for the railroads to abandon passenger
service which causes a severe deficit that in turn imposes an additional burden
upon freight services,

The interdependence of the coal and railroad industries is =0 well established
that it does not require documentation. Our coal must move to market, and the
primary method for getting it to market is the railroad system of the country.
Coal freight is important to railroads—and the cost of transporting coal by rail
is important to coal. This interdependence has been heightened in recent years by
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the Government's successful effort, through expenditures running into the
hundreds of millions of dollars each year, to create a new competitor for coal in
the form of atomic power.

Coal—and other freight—should pay its own way in the rail system. But we
should not have to subsidize passenger deficits, particularly when the Govern-
ment is subsidizing a ecompetitor which is practically freight-free,

Times change ; modes of travel change, but the basic principles of economics
do not change. If the public interest requires that certain loss operations in
passenger service should be continued, then the cost of such services should not
be imposed upon commodities such as coal which have to compete with fuels
not subject to the same high freight costs. The communities which feel that loss
operations should be continued should bear the cost of such operations, rather
than imposing such cost on coal and other freight with accompanying competitive
disadvantages.

We have examined carefully the testimony of William M. Moloney, General
Solicitor of the Association of American Railroads, presented to your Sub-
committee on May 8, 1967. That statement documents the situation so completely
and correctly that anything we could add would be superfluous.

We strongly urge that the proposals embodied in 8. 1175 and H.R. 7004 be
rejected, and that this letter be made a part of the record before your Committees,

Sincerely,
StepaEN F. DUNN,
President.

PHOENIX, ARIZ.,
April 25, 1967.

Re: H.R. T004.
Warter R. McDoxAxLDp,
Chairman, NARUC Railroad Problems Committee,
Houge Hearing Room,
Washington, D.C.

The State of Arizona endorses in its entirety the committee’s recommendations
of the ICC and the advocacy of establishment of Joint board procedure in pas-

senger train discontinuance cases. Due to my absence from the state the latter
part of last week did not receive your communication until today which pre-
¢ludes my attendance in Washington,

E. T. “Eddie” WiLtrams, Jr.,
Chairman, Arizona Corporation Commission.

(Whereupon, at 4 p.m., the subcommittee adjourned.)
O
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