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PASS ENGER TRA IN ABAND ONMENT
TUESDAY, APR IL  25, 1967

H ouse of R epresentatives,
SUBCOMMITTEE ON TRANSPORTATION AND

Aeronautics of the  Committee  on 
I nterstate and F oreign Commerce,

Washington, D.C.
The subcommittee met a t 10 a.m., pursuant t o notice, in room 2123, 

Rayburn  House Office Building, Hon. Samuel N. Friedel (chairman 
of the  subcommittee) presiding.

Mr. F riedel. The subcommittee will be in order.
The Subcommittee on Transportation  and Aeronautics is opening 

hear ings  this morning to consider bills having to do w ith the jurisd ic­
tion  of the Inte rsta te Commerce Commission over the  abandonment 
of passenger train  service. One of the bills, H.R. 7004, was introduced 
by Chairman Staggers at the request of the Inters tate  Commerce 
Commission to carry out a recommendation i t has for changes in this 
section which was enacted in 1958, and the other two bills, II .R. 260, 
introduced by Mr. Bingham of New York, and H.R. 519, introduced 
by Mrs. Dwyer of New Jersey, have to do with the consideration given 
by the Commission in its proceedings to the financial assistance pro­
vided by other public authorities where commuter passenger train  
operations  are involved.

(H.R. 8939, introduced by Mr. Giaimo of Connecticut, was included 
later .)

The Commission’s proposal in H.R. 7004 p rimarily is designed to 
give the Commission a litt le more time in which to conduct its pro­
ceedings and would extend from 4 to 7 months the period during which 
the Commission can require the railroad to main tain the passenger 
service which it is seeking to abandon.

In addition, the Commission’s bill would specifically assign the 
burden of p roof to the carr ier and impel the  car rier to  make a more 
complete in itial presenta tion rather than leave its  case for develop­
ment after hearings have begun.

(The bills referred to fo llow :)
[H.R. 7004, 90th Cong., 1st sess.J

A BILL To amend section 13a of the  Inters tate Commerce Act,  and for other purposes
Be i t enacted by the  Senate and Rouse of R epresenta tive s of the United States 

of  America in Congress assembled, That section 13a of pa rt  I of the In ter sta te 
Commerce Act (49 U.S.C. 13a) is amended to read  as follows :

“discontinuance or change of certain operations or services

“Sec. 13a. (1) A ca rri er  o r ca rriers  subject to thi s p ar t, if their  r igh ts with  re­
spec t to the  discontinuance or  change, in whole or in pa rt,  of the  opera tion or
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9 PASSENGER TRAIN ABANDONMENT

service of any train or fe rry operated  in service between  a  point in one S tate  or  a  
foreign country and a point in any other Sta te or in the  D istr ict of Columbia, a re 
subject  to any provis ion of the  constitution  or statutes  of any State or any regu ­
lation  or orde r of (or are  th e subject of any proceed ing pending before) any court 
or an adm inistra tive or regula tory  agency of any  Sta te, may, but shal l not be 
required to. file with  the  Commission, and upon such filing shall mail to the 
Governor of each Sta te in which such tra in or f err y is operated, and post in every 
station, depot, or other fac ility served thereby, notice a t least forty days in ad ­
vance of any such proposed discontinuance or change. The carrier or ~ar rie rs 
filing such notice  may discontinue  or change any  such operat ion or service 
pursu ant to such notice except as otherwise  ordered by the  Commission pursu ­
ant to thi s par agraph , the  laws or cons titut ion of any  State , or the decision or 
order of. or  the pendency  of any proceeding before, any court or Sta te autho rity  
to the con trary notw iths tand ing. Upon the filing of such notice the  Commission 
sha ll have autho rity  d uring said forty days’ notice period, eith er upon complaint 
or upon its  own ini tia tive withou t complaint, to en ter  upon an investiga tion of 
the  proposed discontinuance or change. When an  investig ation  by the  Commis­
sion is ins titu ted  unde r thi s section, the carri er  or ca rri ers filing such notice shall  
have  the  burden of establishing that  public  convenience and necessi ty permit  
the proposed di scon tinuance  or change, in whole or in p ar t and that  the continued 
opera tion or service of such tra in or ferry  wi tho ut discontinuance or change, in 
whole or in par t, will unduly burden interst ate or  foreign commerce. Upon the  
institu tion  of such inves tigat ion, the  Commission, by its  inves tigat ion order 
served upon the  car rie r or car rie rs affected thereby at  leas t ten day prior to the  
day on which such discon tinuance or change would otherwise  become effective, 
may require such t ra in  or  fer ry to be continued in  operat ion or service, in  whole or 
in par t, pending h ear ing  a nd decision in such investigation, but  not for  a longer 
period tha n seven months beyond the date when  such discontinuance or change 
would otherwise  have become effective: Provided, Th at the  Commission may 
furth er requ ire such train or fer ry to be continued in opera tion or service, in 
whole or in part , for  a period of no longer  than  two months beyond the  date 
specified in its  investigation order, pending comple tion of the inves tigat ion or 
the Commission’s d eterminat ion  of any peti tion  or petit ions  for  recon sideration  
of it s decision and ord er in such investigation . If,  af te r hearing in such inve stiga­
tion. whethe r concluded ^afore or af te r such discontinuan ce or change has  be­
come effective, the  Commission finds th at  publ ice convenience and necessity do 
not permit  the  proposed discontinuance or chang e, in whole or in par t, and th at  
the continued operatio n or service of such tr ai n or fer ry withou t discontinuance 
or change, in whole or in par t, will not  und uly  burden int ers tat e or foreig n 
commerce, the Commission may by orde r requ ire the  cont inuance or  re sto rat ion  of 
opera tion or service in whole or in par t, sub jec t to such terms , conditions, and 
modifications perta ining  to  operations or service as it shall find to be re asonable  
and ju st  for a  period not to exceed one ye ar jrom the  da te of such order. The pro­
visions of this pa rag rap h shall not supersede the laws  of any Sta te or the  o rders 
or r egulation s of  any  adm inis trat ive  or r egula tory body of any Sta te applicable  to 
such disco ntinuanc e or change unless notice as  in this  paragraph  provided is 
filed with the  Commission. On the expiration of a n order by the Commission af te r 
such inve stiga tion requ iring the continuance  or restoration  of operation  or 
service, the jur isd ict ion  of any State  as to such discontinuance or  change  shall  
no longer be superseded unless the procedure provided by this pa rag rah p shal l 
again  be invoked by the car rie r or carr iers .

“ (21 Where the  discontinuance or change, in whole or in part, by a ca rri er  
or carriers  subject to thi s part , of the ope ration or service of any tra in  or fer ry 
operated  wholly within  the boundaries of a single  State is prohibited by the  con­
stitution or sta tu tes of any State or where the Sta te autho rity  having jur isd ic­
tion thereof sha ll have denied an appl icat ion or petition duly filed with  it by 
said ca rr ier or carri ers for author ity  to discont inue or change, in whole or in 
par t, the  operation  or service of any such tr ai n or fer ry or shall not have acted 
finally on such an application  or peti tion wi thin one hundred and twe nty  days 
from the  p resentatio n thereof,  such ca rri er  o r car rie rs may peti tion  the  Commis­
sion for  au tho rity to effect such discontinuance o r change. The Commission may 
gran t such autho rity , in whole or in par t, sub jec t to such terms , conditions, and 
modifica tions perta ining  to opera tions or serv ice as it  shall find to be re asonable  
and jus t, af te r full  h earing and upon findings by i t that  (A) the  present o r futu re 
public convenience and necessity  permit  of such discontinuance or change, in 
whole or in pa rt,  of the  operation or service of such tra in  or ferry , and (BI the 
continued operation or service of such trai n or fer ry without  discontinuance or
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change, in whole o r in  p ar t, wil l const itute an un jus t and undu e burden  upon the 
in ters ta te  operations  of such ca rri er  or car rie rs or upon inters tat e commerce. 
When any petit ion shall be filed with  the  Commission und er the provisions of 
thi s paragr aph  the  Commission sha ll notify the  Governor of the Sta te in which 
such tra in  or ferry  is ope rated at  leas t th ir ty  days  in advance of the hearing  
provided for  in this parag rap h, and  such hea ring  shall be held by the Commission 
in the  Sta te in which such trai n or fer ry is op erated ; and  the  Commission is 
author ized to ava il itself  of the  cooperation, services, records and faci lities  of 
the  authoriti es in such State in the performance of its  functions unde r this 
paragraph .

“ (3) Any State , admi nis tra tiv e or regulatory  agency of a State, or person, 
adverse ly affected or aggrieved by an order of the  Commission entered af ter 
hea ring pursuant to pa ragraphs  (1) or (2) of thi s section , may bring sui t to 
obtain  judicial  review the reo f und er the  provis ions of sect ions  1336, 1398, 2284 
and  2321 through 2325 of ti tle  28, United States Code.”

[H.R. 260, 90th Cong., 1st sess.]
A BILL To amend section 13a of the  Int ers tate Commerce Act, relatin g to the discon­

tinu ance or change of cert ain operations or services of common carr ier s by ra il, in order 
to requi re the In ter sta te Commerce Commission to give full cons ideration to all financia l 
assi stance available  before permi ttin g any such discontinuance  or  change.

Be it enacted by the Senate and House of Rep resentativ es of the United Sta tes  
of America  in Congress assembled, That section  13a (1) of the  In ters ta te  Com­
merce  Act (49 U.S.C. 13a (1) ) is amended by inse rtin g af te r “If,  af ter  h ear ing  in 
such investiga tion,” the fol low ing : “including ful l conside ration of any financial 
ass ista nce  avail able  pu rsu an t to the Urban Mass Tra nsp ort ation  Act of 1964, 
as amended, or any other law for  the  purpose  of continu ing such operation  or 
service and  the  efforts of such carri er  or ca rriers  to obtain  such assistance,” .

Sec. 2. Section 13a(2) of the In ter sta te Commerce Act (49 U.S.C. 13 a(2) ) is 
amended by inse rting af te r “The Commission may gran t such autho rity only 
af te r ful l hear ing” a comma and  the  following: “including ful l considera tion of 
any  financial assistance ava ilable  pur suant to the  Urban  Mass Tra nsp ortation 
Act of 1964, as amended, or any  othe r law for the  purpose of contin uing such 
ope ration or service and  the  efforts of such ca rri er  or ca rri ers to obtain such 
ass ista nce ,”.

[II.R . 519, 90th Cong., 1st sess.]
A BIL L To amend the  In te rs ta te  Commerce Act to preven t the discontinuance of cert ain  

commuter operations which could benefit from new governmental program s for the  im­
provement of commuter services, or from the merger of the car rier or carr iers  responsible  
for  such commuter operations, and  for  othe r puposes

Be it enacted by the Senate and House of Representatives of the United
Sta tes  of  America  in Congress assembled, That the fifth sentence of section 
13a (1) of the  In terst ate Commerce Act (49 U.S.C. 13a (1 ))  is amended by in­
ser ting immediately before the period at  the end thereof the  follo wing: “ ; or, 
if the  Commission finds th at  the  operation or service of such tra in  or fer ry is 
requ ired by public convenience and necessity and (A) th at  such carri er  or ca r­
rie rs could par ticipate in any exist ing or proposed local, State , regional, or 
Fed era l program for the  improvement of commuter se rvices which would direc tly 
affect  the operat ion or service of such tra in or fer ry and  substantially benefit 
from such part icipation, or (B) that  such carrier or ca rri ers are  partie s to an 
applica tion  for  permission to merge from which merger the y could be expected 
to benefit, the  Commission sha ll by order require the  con tinuance  or restora tion  
of operation  or service of such  tra in  or ferry for a period  of at  leas t one yea r 
from  th e date of such order”.

Sec. 2. The  second sentence of section 13a (2) of the In te rs ta te  Commerce Act
(49 U.S.C. 13a (2)) is amended  by inser ting immediately before the period at  
the  end thereof the follo wing : “, except that  the Commission may not gran t 
such autho rity  for a period  of a t leas t one y ear  if (A) such ca rr ier or car rie rs 
could sub stan tial ly benefit from  part icipation in any exi stin g or proposed local, 
Sta te, regional , or Fed era l program  for the improvement of commuter services  
which would direc tly affect the  opera tion or service  of such tra in  or ferry, or 
(B)  such car rie r or ca rri ers ar e par ties  to an applicat ion for  permission to 
merge from  which merger they could be expected  to benefit” .
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[H .R . 893 9, 90 th  Cong. , 1s t sess .]

A B IL L  To am end th e  pro vi si ons  of  th e In te rs ta te  Com merce  A ct  re la ti ng  to  th e disc on ­
tinuan ce  of pa ss en ge r tr a in  opera ti ons an d to  im po se an  ei gh te en -m on th  m or at or iu m  on 
th e  d isco nt in ua nc e of  a ny  p as se nger  s ervice  by ra il

Be  it  enacted by the  Sen ate  and House of Represen tatives of the United
Sta tes  of America  in Congress assembled, Th at section 13a of part I of the 
In te rs ta te  Commerce Act (49 U.S.C. 1) is amended to read as follows:

“dis continu an ce  or ch an ge  of cer tain operat ions or services

“Sec. 13a. (1) Any ca rr ie r or  car rie rs subjec t to this pa rt proposing to dis­
continue or change, in whole or in par t, the opera tion of se rvice of any passenger 
tr ai n or ferry opera ting from  a poin t in a Sta te to a poin t in any other State 
or in the  D istr ict of Columbia or from  the  D istr ict  of Columbia to a point in any 
oth er Sta te shall file with  the  Commission an application for  a certifi cate autho r­
izing  such discontinuance or change. The Commission may issue such certifi cate 
only af te r full hearing  and  ui>on findings by it that  (1) the  present or fut ure  
public convenience and necessity  requ ire discontinuance or change, in whole or 
in part, of the opera tion of service of such passenger tra in  or ferry , and (2) the 
continued operat ion of service of such passenger tra in  or ferry  without discon­
tinuan ce or change, in whole or in part , will con stitute  an unjust  and undue  
burden  upon the inter sta te operations  of such carrier or ca rri ers or upon inter­
stat e commerce. Upon receipt  of an application filed pusua nt to this  paragra ph, 
the  Commission sh all notify the Governor of the  Sta tes in which such passenger 
train or ferry is opera ted a t lea st th irt y days in advance of the hear ing pro­
vided for in thi s paragraph . The Commission is author ized  to avai l itse lf of the 
cooperation, services, record, and faci litie s of the autho rity in such States in 
the performance of its  func tions under this parag raph .

“ (2) In passing upon any  proposed discontinuance or change unde r the  provi­
sions of  pa ragraph (1) of this section, the Commission sha ll have  power to issue 
such certif icate as pray ed for , or to refuse to issue  it, and may atta ch to the  
issuance  of the cer tifica te such terms  and conditions a s in its  judgment the public 
convenience and necess ity may require, including term s and conditions for the  
protectio n of the  int ere sts  of employees adversely affected  by the issuance of 
said certificate. From and  af te r the  issuance of such certif icate , and not before, 
the  car rie r o r ca rrie rs may, w ith ou t securing  approval  other tha n such certif icate, 
comply with the terms and cond itions contained in or att ach ed to the  issuance of 
such certi ficate  and proceed with the discon tinuance or change  concerned thereby. 
Any discont inuance  or change con trary to the  provisions of thi s paragraph  or of 
pa rag rap h (1) of this  section , may be enjoined  by any court  o f competent ju ris ­
dict ion at  the sui t of the United  States , the  Commission, any commission or 
reg ula tory body of the Sta te of Sta tes affected, or any pa rty  in inter es t; and any 
ca rr ie r which, o r any d irec tor,  officer, receiver, opera ting  t rus tee , lessee, agent , or 
person, acting for or employed by such car rie r, who knowingly author izes, con­
sen ts to, or permits any vio lation of the  provisions of thi s par agr aph  or of pa ra­
graph (1) of this  section, shall  upon conviction thereof be punished by a fine 
of not  more than  $3,000 o r by imprisonment for  not more than  three years,  or 
both.”

Sec. 2. Notwithstanding section 13a of the  In ters ta te  Commerce Act, or any 
oth er provision of law, no common carrier by rai lroad sub ject to pa rt I of the 
In te rs ta te  Commerce Act may discontinue  any passenger service by rail , in 
which  it engaged on the date of enac tmen t of this  Act, for  eighteen months  a fte r 
the  da te of enactment of thi s Act.

Mr. F riedel. We wi ll he ar  firs t th is morning  fro m our colleague,  
th e Ho norab le Jo hn  C ulve r o f I owa. You  m ay pro cee d Mr. Culver.

STATEMENT OF HON. JOHN C. CULVER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IOWA

Mr. Culver. Mr. Cha irm an  a nd  members of the  comm ittee , I ap pre­
cia te the op po rtu ni ty  to expre ss my su pp or t of H.R . 7004, and to note  
its  signif icance fo r the  Second  Dis tr ic t of Iowa .
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Less than a month ago, approval was granted to discontinue the last 
north-south passenger tra in service through Cedar Rapids, the second 
largest and  fasting  growing city in Iowa.

This  week, the Inters tate  Commerce Commission is holding hear­
ings in Iowa on a proposal to abandon the Land of Corn, east-west 
service between Chicago and Waterloo, Iowa, which provides the only 
major  rai l transportation for  the residents of the no rthern counties of 
the State.

In  a matter of days, the railway post offices will be removed from 
17 trains which trave l across the State of Iowa, and a lthough the dem­
onstra ted cost savings and increased efficiency may jus tify  this action 
on the part  of the Post Office Department, the resul ting decrease in 
revenues fo r the trains may result in a fur the r cutback in passenger 
service.

The legislation now before your committee is therefore  of crucial in­
terest to Iowa and the Midwest. I  think tha t we can expect to see fur­
ther  requests for train  discontinuances in the immediate months ahead, 
and it is therefore important tha t we give the Inters tate  Commerce 
Commission the necessary increased flexibility to deal with them, 
in the public interest.

By extending the time a railroad is required to continue service un ­
changed, afte r a request for  discontinuance has been filed, we can 
better insure ample opportunity for cases to be fully presented, argu­
ments completely heard, and all factors appropriately considered.

Even more important, by perm itting decisions on a conditional basis, 
thus allowing practical  temporary solutions, we can hopefully open 
the way to final answers which will halt  the decline in passenger 
trains.

It  is true tha t patronage of passenger trains  has diminished with the 
increase in air  and automobile travel. It  is also true  th at more efficient 
and economic means of handling the mail have been t ried  and proven.

But it still remains tha t many individuals do depend upon rail 
transportation  and are serious affected by discontinuances. Students, 
who travel to and from campus particularly  at holiday seasons, are 
restricted as train service is cut back.

Fina lly, it is important to maintain adequate rail facilities to be 
enlisted in cases of emergency when other modes of transportat ion are 
not available.

The problem of the futu re of railroads and passenger service, and 
the question of the appropriate role of the Government, is a complex 
one which demands the careful attention of both the  executive and the  
Congress.

This legislation before your  committee now will not provide the full 
solution to the problem, and it would be unrealist ic to suppose th at 
if passed i t would put a h alt to fur ther  t rain discontinuances.

However, it would p rovide the Commission with the added flexi­
bility it needs to deal with these cases in the light of present needs, 
and I urge the prompt  and favorable action of the committee on the 
bill.

Mr. F riedel. Thank  you for vour testimony Mr. Culver. Tf there are 
no questions we shall hear next from the Honorable William II. 
Tucker, Chairman of the Inter sta te Commerce Commission.
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Will you please come forw ard Mr. Tucker, and proceed as you see 
fit, sir.

STA TEM ENT  OF HON. WILLIAM  H. TUCKER, CHAIR MAN, IN TE R­
STA TE COMMERCE COMMISSION; ACCOMPANIED BY FR ITZ R.
KAHN , ASSOCIATE GENERAL COUNSEL; AND THADDEUS W.
FORBES,  DEP UTY  DIRECTOR, OFFIC E OF PROCEEDINGS, IN TE R­
STA TE COMMERCE COMMISSION

Mr. T ucker. Mr. Chairman, members of the committee, my name is 
William H. Tucker. I am the Chairman of the Inte rsta te Commerce 
Commission and  have served in that  capacity since Jan uar y 1, 1967.

Mr. Chairman, on behalf of the Commission, I want to than k you 
and the members of the subcommittee for this opportunity to express 
our views on H.R. 7004, which implements a legislative recommenda­
tion of the Commission transmitted  to Congress on March 2, 1967, 
and is designed to give the Commission more flexibility in dealing with 
railroad passenger tra in discontinuances than is afforded by the pres­
ent law, and, in addition, on two related bills—H.R. 260 and H.R. 
519—both of which would amend section 13(a) in various respects.

The present law, sections 13(a) (1) and (2) of the  Interst ate  Com­
merce Act,  was enacted as a part of the Transporta tion Act of 1958, 
which in tur n was a comprehensive program designed in pa rt to al­
leviate the financial problems of the railroads. Prior to the enactment 
of this legislation, jurisdic tion over passenger train operations and 
service discontinuances was entire ly a matter of State  law. The dif­
ficulties experienced by the railroads in discontinuing financially un­
profitable services under such laws in large p art  prompted the passage 
of the present section 13(a).

In  our consideration of over 200 passenger tra in discontinuance pro­
posals, since present section 13(a)  was enacted in 1958, certain de­
ficiencies in the. present law have become evident. This bill, which 
would eliminate these deficiencies, is proposed as the result of our own 
experience with  the present statute and, in addition, criticism voiced 
by Members of Congress, State officials, and others concerned with 
these proceedings.

The ra il passenger problems are  still  with  us—the patronage trend, 
for example, is downward, while opera ting costs continue their inex­
orable rise. In  fact, the trend has been spurred most recently by the 
Post Office Department’s policy of transfer ring  the mail from rail to 
highway, thereby depriving many passenger trains of thei r primary 
sustenance and converting formerly profitable or marginal operations 
into clear-cut candidates for discontinuance.

Added to  tha t are the announcements made in the press th at various 
railroads intend to continue the pur sui t of section 13(a) relief  from 
certain passenger obligations. Some railroads, such as the New York 
Centra], apparently contemplate major revisions in the ir passenger 
systems.

While present procedures are probably adequate fo r the majori ty of 
passenger service discontinuance cases, we feel they would be strained 
by certain kinds of important or exceptional cases. In  such cases, 
part icularly  where the train or tra ins  serve an extensive route with
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severa l lar ge  cities or  wh ere  a system of tra in s is involved, a per iod  
of m ore  than  4 month s c ould well be. needed in aff ordin g th e people the  
fu ll op po rtu ni ty  fo r he ar in g to which we believe they  are  entitl ed . 
We  believe th at , in the mo re im po rta nt  cases, St at e agenc ies and  
inter es ted members of  th e pu bl ic would n eed  m ore tim e t o prepare  fo r 
he ar ing and to ana lyze the ca rr ie r pro posals—some of  w hich  are. both 
voluminous and complex . Mo re time is needed  in the hearings the m­
selves, in analy zin g t he  reco rd, dig est ing  th e ple ad ing s, and prep ar ing 
ou r deci sional rep or t.

Sin ce the  basic purpo se of  H .R . 7004 is to corre ct a numb er of  these 
deficiencies, it may be he lp fu l fo r me to lis t at  th is  po in t the basic 
cha nge s made by th is  bi ll in the  ex ist ing  law  an d to discuss them 
briefly  in the  con tex t of  ou r experience  with  the ex ist ing pro vis ion s 
of  sec tion  1 3 (a ):

F ir st , the provisions  of  th is  bil l wou ld give the Com mission  more 
time in the  i nit ial  and  f inal  inv estig ati on  o f tr ai n  d isc ontinuan ce pe ti ­
tions filed by the  ra ilroads . Th e pre sen t 4-m onth lim ita tio n wou ld be 
cha nged to 7 mo nth s bey ond the  da te when the dis con tinuan ce or 
cha nge in pas senger  service wou ld otherwise hav e become effective . In  
ad di tio n,  the  Commiss ion would  be au tho riz ed  to req uir e the con­
tin uance of a t ra in  f or  2 add iti on al  months,  i f such  t im e were  requir ed 
ei ther  to  complete  the  inve sti ga tio n or fo r the Com mission  to act  on 
any  pe tit ion fo r rec onsid era tion of its decis ion in the inv est iga tion.

Th e p res en t sta tut e, wi th  it s l im it o f 4 mo nth s on th e pe riod in w hich  
the  Commission may  h old  in  abeyance a pro posed  in te rs ta te  t ra in  dis­
con tinuan ce,  imposes severe restr ic tio ns  upon the  IC C ’s flex ibil ity in 
pro ces sing the  cases. As  the pro posal s become more complex  and  the  
issues more im po rta nt  to th e affected pub lic,  4 mo nth s becomes less 
adequ ate  to active a fu ll he ar in g and  eva lua tion of all the conflic ting  
publi c in ter est s involved.

Co nsider , for  example, the pro posal  o f th e Bos ton & Ma ine  R ai lro ad  
in J une 1964 to disc ontinue a ll in ters ta te  trai n  serv ice to  an d from Bo s­
ton , to be effective  in Aug us t of  th at  yea r. That  pro posal , embraced  
in three simulta neo us sec tion  13 (a )(1)  cases, involved a tot al of 40 
tra ins. I t  was processed be fore  the  Commiss ion con tem porane ous ly 
wi th Boston & Maine’s p roposal  to discontinue 229 in tras ta te  tra in s 
un de r sect ion 13 (a)  ( 2) . A jo in t he ar ing on these cases las ted  20 day s 
in Septe mb er and  October. Divis ion  3 of the  IC C dec ided  the in te r­
sta te tr ai n  case on Dec emb er 31, 1964, issuin g a br ief sum mary ord er 
on t hat da te and t hen a fu ll re po rt  some 2 weeks la ter . The se two pr o­
ceedings are set fo rth  in Bo sto n & Maine Corp., 324 I.C .C.  418 and 
705 (19 65) , respec tive ly.

Th e New  Ha ve n’s proposal to  end all  in te rs ta te  passe nger service, 
273 tr ai ns’ w orth, in a single  pro cee ding un de r section  13(a)  ( 1) , also 
req uir ed  hear ing and dec isio n wi thi n a 4-m onth per iod . Fo rtu na te ly  
the re,  however , the  ca rr ie r po std ate d effectiveness of  its  proposal to 
give th e Commission  an ex tra  4 m onths  to process the case. Th is case 
alone  rec ord ed 3,000 pag es of  he ar ing tr an sc ript ove r a per iod  of 9 
weeks. Had  the  New Ha ven sought to mak e its  not ice  effect ive with ­
ou t po std at ing,  I  doubt th a t an adequa te hear ing,  de lib era tio n, and  
decis ion wou ld have been poss ible . Th is pro cee din g is reporte d as 
Ne w York , N. H. d- H .R . Co. Discon tinu anc e o f Trains . 327 I.C .C. 151 
(196 6).
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The reported intention of some rai lroads to re structure their entire 
passenger sendee could conceivably be the subjec t of a single, massive 
section 13(a)(1 ) proceeding to the extent tha t interstate trains are 
involved. While I  do not, of course, here question whether such a pro • 
ceeding would fit the jurisdiction of section 13(a ). I seriously doubt 
that this type of ma jor service restructuring was the kind of proceed­
ing contemplated in 1958 when the statuto ry procedure for train-off 
cases was enacted.

Another change provided by this bill is tha t the carrier proposing 
to discontinue passenger service shall have the burden of proof in 
establishing tha t the public convenience and necessity permit the dis­
continuance or change in service, and tha t the continuation of the 
service would unduly burden inters tate or foreign commerce. Although 
the carriers presently submit a considerable quantum of evidence either 
with their  init ial notice or, i f the Commission decides to invest igate a 
proposed discontinuance, at the subsequent oral hearing, this area re­
quires clarification, since, at the present time, section 13a does not 
specify upon whom the burden of proof rests. Although in no instance 
have the railroads refused to offer evidence on either of these two 
points, despite their insistence th at the existing law does not place the 
burden of proof on them, this question is sufficiently in doubt to re­
quire a clarifying amendment. Assigning of the  burden specifically 
to the carrier places it squarely on the par ty possessing most of the 
material data and will, in addition, impel the carri er to make a more 
complete initial presen tation  as pa rt of its notice. This  will provide the 
Commission with a more complete record upon which to  base its deci­
sion and should shorten the period of time required at the hearing, 
since less supplementation of the  record will be required at th is stage. 
This saving in hearing time can, in turn, be used to good advantage by 
the Commission in  reaching its decision, since even with the extension 
in time provided for by this bill, we will still need to handle these cases 
on an expedited basis.

Another portion of the bill would eliminate two jurisdictional prob­
lems tha t have occurred under the present statute: Firs t, in a situa­
tion where the tra in in question operates from a State  into a foreign 
country  but not into anoth er State, the statu te would be amended to 
change the jurisdictio n of the Commission so as to include service 
operated from a point in a S tate to a foreign cou ntry;  second, it would 
deal with the problem wherein service itself is provided only in one 
State but where the tra in,  for operating convenience, operates into 
another State. F or example, in the New Haven Rail road’s proposal to 
discontinue all of its passenger service, certain trains provided service 
only in New York S ta te ; but the New Haven, solely for operating con­
venience, terminated the  trains in the State of Connecticut. As a result, 
it was argued by certa in parties tha t the carr ier could not invoke 
section 13a(l) to discontinue these trains but rath er would first 
have to seek autho rity to discontinue from the New York Public Serv­
ice Commission, as provided under section 13a (2).  Since the Commis­
sion determined that  all of the New Haven’s New York City area 
commuter service should be continued, it was unnecessary to pass on 
this  point. However, to prevent this issue from arising again in a 
proceeding which, like the New Haven proceeding, is essentially 
interstate in character, no twithstanding the intrasta te nature,  of some 
of its service, we believe tha t this  proposed change is desirable.
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The last  two major changes which this bill would make in the 
present law are, in our opinion, extremely important. Fir st,  the dra ft 
bill includes a new section, t itle d 13a(3),  which wil l provide  for ju­
dicial review of any other  of the Commission entered aft er hearing 
under eithe r 13a (1) or (2) in the U.S. distr ict courts.

This new provision makes it clear tha t a court appeal .will lie as to 
Commission decisions affecting the outcome of a carri er’s discontinu­
ance proposal, whether the discontinuance is perm itted or not. Under 
the present law, judicial review has, in some cases, been held to be 
available only in those cases in which the Commission requires the 
continuance of the train or fer ry service in question. Although the 
Commission has consistently taken  the position that a decision per­
mitt ing a railroad to discontinue service should be appealable by a 
State or any other adversely affected party, certain  U.S. d istr ict courts 
have held otherwise. We believe, therefore, tha t this matter  should 
be clarified by Congress through  enactment of our proposed section 
13a(3). This  new section would permit any adversely affected pa rty, 
including a  State, State regulatory commissions, or other persons, to 
appeal an administra tively final action of this Commission which is 
determinative of a discontinuance proposal in the same manner now 
available to the carriers. All decisions of the Commission would be ap­
pealable except decisions by the  Commission not to investigate a p ro­
posed discontinuance.

The bill employs the same sound and adequate substantive  tests 
as those in the present section 13a, and follows generally along the 
same procedural lines.

Second, to deal better with situat ions where practical  or temporary 
solutions migh t lie along lines other than a mere approva l or denial 
of the car rier’s proposal, we a re requesting authority to render de­
cisions on a conditional basis; th at  is, contingent upon modifications in 
factors affecting service or operations. This would open up avenues 
thus far  untri ed toward arre sting the decline of the passenger train. 
Although under  the present section 13a we can and do give weight to 
such m atters  as the  rescheduling of the remaining passenger service 
provided by the  carr ier and, as noted, the level of public support that  
may be made available, it is not possible under the  present law to im­
pose conditions in a section 13a proceeding without the consent of the 
carr ier or other  party  upon whom the condition would be effective. 
Given the changing character of passenger service discontinuances, 
which I  alluded to earlier, and the importance of  preserving and im­
proving  as much of the present rail  passenger service network as the 
public is willing to patronize, we believe tha t the power to condition 
a passenger discontinuince proposal is of the untmost  importance. 
With  this authority, we will be in a position to adjus t or modify 
flexibility a discontinuince proposal along lines tha t are fai r and 
reasonable to  both the traveling public and the carrie rs involved, in 
contras t to all-or-nothing options th at  exist under the present law. The 
following example may serve to illus trate  the differences between the 
present 13a and our proposed amendment:

A railroad has two inters tate trains operat ing between the same 
points—one, operating during the  daylight hours ; the other , during 
the evening—both of which it proposes to discontinue. Unde r the pres­
ent law, the Commission has only the following options : to permit the  
discontinuance of one or both tra ins; or, in the alternative,  to require
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the  con tinuan ce of one or  bo th  trai ns —with ou t, how eve r, req uir ing  
any  a lte ra tio n in the  sc he du lin g o f th ese tra in s or  an y othe r c ondi tions  
whi ch it  might  be in th e pu bl ic  int ere st to impose.  Such  cond ition s 
could, however , be imposed un de r th is p rovision of the  bill .

A t th is  point., I  would  lik e to  comm ent brie fly on each of  t he oth er 
two  bil ls whi ch are  sch edu led  fo r he ar ing th is morning  along with 
H.R.  7004. The firs t, H.R.  260, would  ame nd both par ts  of section 
13a to req uir e the  Com miss ion to  give  full  c onsidera tion to all finan cial  
ass ista nce  ava ilable, includ ing th at ava ilable  unde r the Ur ba n Mass 
Tra ns po rtat io n Ac t of 1964, fo r the purpo se of co nt inuin g passeng er 
tr a in  service, befo re per m it ting  the discontinuance.

Alth ou gh  the  objective o f th is  bil l is ce rta inl y des irable , thi s a mend­
me nt is, in our opinion, unn ece ssa ry,  since the Com mission  presen tly 
accords all possible rec ognit ion  an d encouragement to such  form s of 
publi c assistance, inclu ding  th at pro vided un de r th e Urban  Mass 
Tr an sp or ta tio n Ac t of 1964. In  th is reg ard,  I would lik e to mention  
the fol low ing  lan guage fro m the Commission’s re po rt  in the  New 
Hav en  discont inuance pro ce ed ings :

It  is  c lear to us that  many passenger operations in this country are essential 
and should be preserved. It is also clear tha t the public and certain of its govern­
mental units  through willingness to underwrite  and, in some cases, assume 
responsibility for the operation of such services, have demonstrated thei r con­
viction tha t an essential rail passenger system is no less required than an 
essential rail freight system.

That  the reasonable level of public support should in fact be construed as 
tha t level of financial or other public assistance which will stimulate the carrier 
to init iate  or, if already initiated, continue its own reasonable effort to sustain 
and improve essential and economically viable passenger services. This, we think, 
is the kind of creative cooperation which will most productively revitalize and 
invigorate the operation of America’s privately owned rail passenger operations.

Alth ou gh , as ind ica ted  in th e above passages from the New Ha ven 
repo rt,  we att em pt to give  every  consider ation to  publi c assis tance  
pr og rams designed to prese rve and rev ita lize ra il passenger service , 
ne ith er  th e present la w nor th e provis ions of  H .R. 260 p rovid e fo r t he  
co nd ition ing of  discontinuance in terms  of  th e av ai labi lit y of such 
su pp or t. However , th e co nd ition ing pow er pro vid ed  by  H.R.  7004, 
which I  hav e discussed pre vio us ly,  wou ld pe rm it th e Comm ission 
to tie  t og ethe r direct ly th e conti nuance  of passenger serv ice and  pr o­
gram s of  pub lic  assis tance designed  to su pp or t such  service.

Th e second b ill. H.R.  519, would also amend the pr esen t section 13a 
by re qu ir in g t he  Commission  to orde r the con tinuan ce of  service, upon 
a fin din g of pub lic need  fo r th e service , fo r 1 year,  (1)  if  the ca rri er  
inv olv ed could p ar tic ipate in  a nd  substa nti all y benef it fro m a Federal , 
reg ion al.  Sta te,  or local  pr og ram  of  publi c assi stan ce, or  (2) if  the  
ca rr ie rs  involv ed in a p roposed  d iscont inuanc e are  p ar tie s to a m erger 
fro m wh ich  th ey  are exp ected to  benefit. W hil e we are  in accord with 
th e o bjectiv e of pre ser vin g es sen tia l c omm uter  passe nger service,  we do 
not  fa vo r the  e nac tme nt of  t h is  b ill in its  p resent  f orm . Th e fac t th at  
a ca rr ie r cou ld par tic ipate in  a nd  sub sta nti all y benefit  from  a publ ic a s­
sis tan ce prog ram is no t, in an d of  itse lf, a reason to  req ui re  t he  con­
tin ua nc e of passenge r serv ice t h a t re sul ts in th e sa pp ing o f th e financia l 
he al th  o f the  carrier,  unless  (1) such  a p rogram  is  actu all y in effect, as 
has rec en tly  been the  case with  the  Er ie-L acka wan na ’s service,  or  
(2) a conditio n of public su pp or t is attach ed and made par t of the  
dis continuance p roceed ing  i tse lf,  a s the  Commission would  be author-
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ized to do under H.R. 7004. Such a condition would, o f course, be im­
posed only af ter a full  evidentiary hearing and upon the record made 
in such a hearing where the evidence rela ting to proposals for public 
support was specific and definite enough to support the attaching of 
an appropria te condition.

We also have serious misgivings about tha t portion  of H.R. 519 
which would require the continua tion of commuter service for which 
a public need is indicated, where the carr ier involved is a p arty  to a 
merger from which i t could be expected to benefit. Our doubts as to 
the desirability of th is provision are based on three related  considera­
tions : Fir st,  this provision unfairly discriminates against those car­
riers who are parties to merger cases now pending before the Com­
mission and, similarly, against the public whose available passenger 
service is provided by carr iers who either have no present plans for 
merger or whose merger has already been consumated. Second, the 
relationship between the financial or other benefits flowing from a 
merger and the ability of a ca rrie r to sustain continuing heavy losses 
from the operation of passenger services is often tenuous. Because of 
the essentially fixed patte rn of passenger operations,  many of the op­
erational efficiencies and economies of a merger, such as the more 
efficient rout ing of traffic, cannot be applied to passenger service with­
out affecting the quality  or  qua ntity  of such service. Although certain 
economies resul ting from the consolidation of terminals and pooling 
of equipment can be generated without  these undesirable side effects, 
such savings  are small in comparison both to the comparable benefits 
to freight  operations and to th e directly identifiable losses incurred in 
provid ing passenger service. Additionally , although we recognize tha t 
mergers often  strengthen a c arr ier  financially and therefore are clearly 
a factor to be given weight  in determin ing whether the operation of a 
par ticu lar service is an undue burden on interstate  commerce, this fac t 
alone should not be controlling.

A thi rd  consideration, related to the second, is the effect that such 
a provision might have on certain smaller rai lroads presently  seeking 
inclusion in one or more of  the present or proposed eastern rail sys­
tems. At the present time, a number  of eastern railroads having sub­
stant ial commuter passenger operations  are partie s to one or more 
merger proceedings before the  Commission. Two of these, the New 
Haven and the Central of New Jersey, are in receivership under sec­
tion 77 of the Bankruptcy Act; while a third , the Erie-Lackawanna,  
although currently profitable, has incurred large deficts in the past. 
The past  and present financial difficulties of these carriers are at­
tribu table  in part to continuing and heavy losses incurred in provid­
ing essential commuter service. Although the Commission has re­
quired the inclusion of the New Haven in the Penn-Central system, 
including its passenger operations, the exact quantum of the sendee 
to be provided and the financing of such service remains undecided, 
since our decision in the New Ra ven proceeding was designed to pro­
vide only an interim solution, pendin g a long-range final solution to be 
worked by the New Haven with the Penn-Central and the States 
and other public authorities involved. In the case o f th e Erie-Lacka­
wanna and the Central of New Jersey, a basic issue in the pending 
merger proceedings to which they are parties is tha t there be a defini­
tive solution to the financial burden  of their present commuter prob-
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lems. Since these p roceed ings a re  now  pendin g be fore the  Commission, 
it  wou ld be in ap pr op ria te  fo r me  to  discuss th is  m at te r in  detail.  1 
am, however , hear ten ed to  no te t h a t the S ta te  of  New Je rsey  is alread y 
taki ng  ste ps  to assu re th e conti nuance  of the  St at e’s im po rtan t com­
muter  service.

In  conclus ion, I  wou ld like  to  po in t out th at  we do no t rega rd  t his  
bill  as a com ple te and sa tis factory solution to  the  p rob lem  o f pre serv­
ing an d im prov ing the  Na tio n’s essent ial ra il pas senger  service. I t  is 
now cle ar  th a t tra di tio na l regu la to ry  techniqu es, such as those em­
bra ced  in  sect ion 13a, can serve only a lim ited pur pose an d must be 
joined  with  for cef ul and im ag inat ive lon g-rang e plan ning , research, 
an d dev elopment  by the  r ai lroa ds ; au tho rit ies  in  local, r egion al,  State , 
and Fe de ral governments; and con cern ed mem bers  or  grou ps  of  the 
gen era l pub lic.  Th is work mus t pro ceed along lines th at  will  not only 
rev ita liz e th e economic and  tecl inologica l ad va nta ge  of ra ilr oa d pas­
senger serv ice  bu t will, in tu rn , in tegr ate such prog rams int o othe rs 
ha ving  a s th ei r ma jor  goal the  enh anc ement  of the  Na tio n's  economic 
and socia l env ironment , pa rt ic ul ar ly  in and  aro un d our major  centers  
of po pu lat ion . On the  p ar t of  the  c arr ier s, the re must be a will ingn ess 
to  make th e same reasonable effort  to imp rov e an d susta in passenger 
service as they  accord  to th ei r basic  frei gh t sendee . Th is  reasonable 
effor t sho uld  be manife sted  in servic e imp rovements, lon g-ran ge  m ar ­
ket  analysi s, ra te  re for ma tion, ca pi ta l investment in research and te ch­
nolo gica l achievem ents  ap pli cable to pas senger  o perat ion s, and sound 
analy sis  of  the  real  costs of  pr ov id in g passenger  serv ices  wi th a rail  
pl an t used also  fo r the  pro vis ion  of  fre ight  services. Th is  reasonable 
effo rt should not , however, be susta ine d beyond the  po in t at  which 
the ca rr ie r can  d emonstrate  an unwillin gness  on the pa rt  o f t he publ ic 
eit he r to  s us tai n the  services t hr ou gh  pa tro nage  o r by ass um ing  a fa ir  
share  of t he  cost o f maintaining  such  services.

In  match ing the  reasonable eff or t of  the  ra ilroa ds  to  susta in  and 
impro ve essent ial rai l passenger sendees, the  publi c mu st at  the  same 
tim e be wi llin g, throug h its  governm ental  rep res entat ive s, to prov ide 
a rea son able level of su pp or t fo r tho se services. Th is shou ld not be 
in te rp re ted as req uir ing  a wi llin gness  by the  public to “pa y the  b ill ” 
as ten de red by the  ca rri er  or ca rr ie rs  prov id ing such  services at  a 
defic it. Yet  it  must imp ly some thi ng  more  th an  a mere will ingn ess 
to  prov ide  only th at  financial ass ista nce  which is n ece ssa ry to  susta in 
such  sen dee s, and  possib ly the fina ncia l con dition of the  ca rr ie r offer­
ing them, a t a p oin t jus t sh ort  of  collapse .

As th e Commission  sta ted  in the Ne w Ha ven case, su pr a,  at pane  
223:

We believe th at  the reasonable  level of public supp ort should in fac t be con­
stru ed as th at  level of financial or oth er public assi stance which will stimu late 
the ca rr ie r to init iate or, if  alre ady  ini tia ted , continue its own reaso nable  effort 
to sus tain and improve essential  and economically viable  passenge r services. 
This, we think,  is the kind of creativ e cooperat ion which will most productively 
rev ital ize  and invigorate the ope ration of America’s priv ately owned rail passenger operat ions.

Suc h pu bl ic support, should no t, of  course , be lim ited solely to the  
co nt rib ut ion of  dir ect or  indi rect  financial  ass istance  to  rail roa ds.  
Beyond th is,  it mu st encompass jo in t go ve rnmen tal -ca rri er pro gra ms  
to de termine , on the  basi s of cu rr en t and pro jec ted  dem and  pa tte rns ,
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what rail passenger services actua lly are essential to the public, and 
at what  level they should be maintained or modified.

In our judgment, the provisions of H.R. 7004 will provide us with 
better tools and more flexible procedures needed to carry out these 
goals in cooperation with the carriers, the public authoritie s, and 
others concerned with the solution of this vital problem.

We are asking the Congress to extend the present 4-montli time 
limitation  to  7 months and, at  the same time, to add another 2-month 
period in which we could, when necessary, for example, dispose of 
petitions for reconsideration. In  regard to tha t 2-month period, we 
have cases where our time expires, and the proposed discontinuance 
of a t rai n or a group of trains takes effect pr ior to the time we have 
actually  disposed of pet itions for  reconsideration duly filed in accord­
ance with  our procedural requirements.

I We feel tha t a 7-month period would be much more to the advantage
of th e public, all facets of the public dealing with this  problem.

I might say, Mr. Chairman, tha t the Commission has no intention 
of utili zing  the full 7-month period ; it would not utilize the full 7- 
month period unless it were necessary. If  we have a single isolated 
train, it only takes a few days’ hearings and the Commission would 
dispose of that case as quickly as possible and take appropria te action.

Related  to the desire for a 7-month period on the pa rt of the Com­
mission is the fac t that , in important instances, we are faced with d if­
feren t and more complex types o f cases rath er than  proposed discon­
tinuances of individual tra ins.

In  several cases where large  groups  of t rain s have been involved, it 
has been impossible to prepare  a decision in the 4-montli period ex­
plaining  our reasons in accordance with the law. We earnestly ask your 
consideration of the extension of the  statu tory time lim it to 7 months.

Another deficiency in the present s tatute, which I  can’t say has given 
us serious trouble, but still  should be corrected, is the fact tha t the 
staute does not assign the burden of proof.

Lawyers for railroad and public interests are in wide disagreement 
as to whom has the burden of proof in these unique cases. My own 
personal view is the type of procedure we have is an investigatory 
procedure, and tha t there is not rea ly a burden of proof—unless it is 
on the Commission itself.

. I would like to say in all cases we have checked, the railroad involved
has been willing to take on the first burden of put ting in evidence.

Another important aspect of our proposal would be to clarify  the 
matter of judicial review. The Commission has taken the position

4 before the Congress and the courts t hat  an appeal does lie to the courts
from a Commission decision allowing a railroad to discontinue tra ins.

Some of the courts have suggested there is no appeal in such a 
situation. We have not had an ultimate judicia l determination on 
this so we think the appeal situation should be clearly spelled out, 
which we proposed in this law.

We think all parties, however they approach the particular  pro­
posal, should have the right of appeal.

Another somewhat technical problem I am put ting  here, ar defi­
ciencies as in the matter  o f the New Haven case, tha t could arise in 
other cases. I refer  to a situation  where a t rain might be scheduled 
only to pick up and discharge passengers wholly within one S tate,

79-7 05—-67-
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although tha t train  actually operates, for the carr ier’s convenience, 
into and out of another State.

The question is whether th at  type of tra in operation comes under 
section 13 a(l ) or 13a(2). It  can. present a difficult jurisdic tional ques­
tion that  need not otherwise arise.

That technical obscurity could have been a serious problem in the 
New Haven case, but  i t was, in fact, mooted by the ultimate decision. 
I think 19 trains, or around tha t figure, operated solely to pick up pas­
sengers wi thin the State of  New York, but these train s actually phys­
ically ran  between a point in Connecticut and New York City.

So the proposal we have would tend to correct that jurisdictional 
obscurity and put it aside so th at  we would not have to deal with it 
in the future.

Another important aspect of our proposal is perhaps of a more 
positive nature than the correction of any deficiencies and  that would 
give the Commission the authority to render decisions on a conditional 
basis, tha t is, contingent on modifications affecting service or 
operations.

Tha t is related to the need for flexibility. As it is r igh t now in the 
present law, we have a kind of yes or no posture, if I  could p ut it  that  
way, and we can’t attach any conditions to our decisions.

We either enter an order discontinuing the proceeding, thereby auto­
matically giving up our jurisdiction,  or we enter an order which does 
just the opposite, requi ring the trains to say on in status  quo. We 
don’t have any flexibility.

The author ity for us to impose conditions in these cases would per­
mit us to study meaningfully such things  as prospective levels of 
opera ting support from the public;  and the interrela tionships of the 
carr ier’s other trains  to those being discontinued.

Given the righ t factual situation , the new authority  might help 
improve railroad service, and at the same time allow us to take into 
consideration the needs and problems of the railroad company that  
filed the proceeding.

Those are the changes we proposed, Mr. Chairman, and again I 
would say the policy of the Commission in coming before you on this 
bill is to request more flexibility, not to deal with single illustra ted 
tra in  cases, but to deal with the kinds of situations we have had in 
the pas t few years and we expect we could face over the next several 
years.

While we may not have many railroads coming in and asking for 
substantial restructuring, so to speak, of thei r passenger services, we 
ought to be ready for it. We think t ha t can happen and we ought to 
expect it.

We have in our statement brief comments on the other two bills 
that were brought to our attention at the time this  testimony was 
prepared.

The first bill, H .R. 260, would amend section 13a and require the 
Commission to give full  consideration to all financial assistance 
available.

In  regard to tha t we would say tha t objective is desirable and we 
do give th at consideration. I t is now a mat ter o f the evidence in every 
case, Mr. Chairman. We don’t suggest tha t the proposed new require-
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me nt is p ar ticu la rly necessary, an d we thin k th at  o ur  bi ll goes fu rthe r 
in th at re ga rd  by giv ing  us the au th or ity  to impose con ditions .

Th e second bill , H.R.  519, wo uld  req uir e the Com miss ion to  ord er 
continuanc e upo n findin g publi c nee d fo r service fo r 1 ye ar  if  c ar rie r 
involved cou ld pa rti cipa te  in  an d subs tan tia lly  benef it fro m a Fe d­
era l, reg ion al,  Sta te,  or loca l pr og ra m  of  p ublic  assistance, or  second, 
if  the ca rr ie rs  invo lved  in a proposed  discon tinu anc e are pa rti es  to 
a merg er f rom which th ey ar e ex pec ted  to benefit .

We  don’t feel , Mr. Ch air ma n, th a t thes e cr ite ria in H.R.  519 would  
re la te  t o the need  of flexib ility th a t wou ld be tte r protec t the intere st 
of  all  pa rti es , the ra ilr oa d,  th e pub lic , a pa rt ic ul ar  local interest, 
th at ou r bi ll would, so we do n’t su pp or t H.R.  519.

Th ere  was anoth er bil l filed, H .R . 8939, and  I  believe th a t is before  
the subcom mit tee today,  too. I  h av e no t h ad  a  chance to look int o th is 
bil l—i t was  j us t filed wi thi n the la st  f ew day s—so I  wil l reserv e com­
me nt on th at . I  would be please d to sub mit  a wri tte n repo rt .

Mr.  F riedel. You wil l subm it yo ur  views in a re po rt  on the new 
bil l?

Mr.  T ucker. Yes, si r;  we wil l.
(The  r ep or t requested was not  a va ilable  a t t ime o f pr in ting .)
Mr.  F riedel . Fine .
Air. T uck er. Tha t is the ge ne ral sum mary of  ou r bil l an d we are  

rea dy  to  answ er any questions yo u may have.
In  th at po in t I discussed re ga rd in g wh eth er a tr ai n  is in tras ta te  

an d so as t o  come i nto  section 13a(l ) ra th er  than  section  13a (2 ),  where 
we hav e su ggested a change, th a t c hange would cover a s itu at io n which 
cou ld ari se where  the  tr a in  op erated  between a St ate an d a foreig n 
coun try , Ca na da  or Mexico.

Mr. F riedel. I  wa nt to th an k you, Air. Tucke r, fo r yo ur  very fine 
sta tem ent. It s  b rev ity  a nd  th e tim e you have saved is a pp rec iat ed .

I  would l ike  to  know wha t would be th e diff erence in  how  you  handle 
these pro blems  unde r the presen t law  and the bil l th at  Air. Stag ge rs 
in tro du ced a t you r requ est, H .R . 7004 ?

Air. Tuck er. Ot he r than  proced ure, there  w ould no t be an y change 
in  the subs tan tiv e sta nd ards  of  th e sta tut e. Th e prese nt st at ut e pr o­
vides th at if  af te r hear ing an d investi ga tio n th e Com mission  finds 
th a t the operat ion  of service is req ui red by public convenience and  
necessi ty an d will no t un du ly  b ur de n in ter sta te  or  fo re ign commerce, 
the Com mission  may by or de r req ui re  con tinu ance o r r es tor ati ons.

Tha t cr ite ria,  which is the  he ar t of  the  s tat ute , bo th sec tion 13a (1) 
an d section  13a (2) would no t be chang ed by ou r pro posal . O ur  pro­
pos al rel ate s to  th e p rocedu res  and  th e method  of h an dl in g the se cases.

Dire ct ing yo ur  quest ion to  th e presen t pro cedures, we now  have 30 
days  in  whic h to ord er an  in ve sti ga tio n, which m eans scheduling  hea r­
ing s for  the  taki ng  of evidence.

AVe have 4 m onths i n w hich to  he ar  the  case and  ei ther  en te r an o rder 
wh ich  would  pe rm it the dis continuance or an orde r wh ich  wou ld re ­
qu ire  the  cont inuance.

I f  we do no t reach a decis ion w ith in  the  4 -month pe rio d, th e notice 
filed by th e ra ilr oa d becomes effective and the trai ns  ma y be tak en off 
by  the  ra ilr oa d.

Air. AYatson. Air. Cha irm an , wil l y ou y ield  ?
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Mr.  F riedel. Yes, ju st  a minu te.  Und er  t he  prese nt law , af te r you 
st ar t w ith  the hearings you  hav e 4 mo nths, is th at r ig ht ?

Mr.  T ucker. Tha t is r ig ht .
Mr.  F riedel. U nd er  th is  b ill  you ask fo r 7 months.  Th en  you men ­

tioned an  ad di tio na l 2 m onths , I  was not clear on th at , would  tha t be 
9 mon ths  ?

Mr.  T ucker. Tha t 2 mon ths  is a pro posal  th at  m ight  be app lied  
wh eth er we ha d a 4-m onth or  a 7-m onth suspension  period. I t  would 
give  the Commission the  au th or ity to extend  the  basic  suspension 
pe rio d th e law a pplie s.

For th e bas ic suspension pe rio d, we are  sug gesting  7 mo nth s where 
we now have 4. Bu t t he  e xt ra  2 mo nth s is f or  th e pu rpose of conside r­
ing  pe tit ions  fo r rec onsidera tion. For example in th e rec ent  Boston
Ma ine  case, the  4-m onth tim e pe riod expir ed  before  the Commis­

sion ha d issued its  dec isio nal  repo rt.  A t th at tim e th e ca rr ie r had a 
righ t to stop opera ting. The in it ia l decision of Divis ion  3 of  th e C om­
miss ion allowed  the  B. & M. to  disc ont inue its  t ra in s,  an d the  ca rri er  
did  so.

Th ere were pet itio ns fo r rec onsid era tion of th at  deci sion , which 
were filed wi th the  en tire Comm ission. W e took some tim e to d eter min e 
those pe tit ion s and  t he  m ajor ity  of  th e Commission sti ll decided th at  
the  tr ai ns  ought to be discontinued. But  we were dec iding  th e case on 
rec onsid era tion af te r the tr ai ns ha d stop ped . Th e 2-m onth per iod  
would g ive  us—where  we h ad  a p eti tio n fo r r eco nsi der ation  and  whe re 
the  fa cts w arr an ted  a delay in discon tinuan ce—th at  wo uld  give  us th at  
ex tra  2 mo nths to dispose o f p et iti on s in cases like the B. & M. situ atio n.

Mr. F riedel. You could be up  t o 9 mon ths.
Air. T ucker . Yes.
Mr.  F riedel. Mr. W ats on?
Mr. W atson. In  refere nce to the discussion about the  proposed 

cha nges unde r Mr. St ag ge rs ’ bil l, as I recall, th e C ha irm an  s tated  tha t 
the  cha nges are  only proced ural.  As  I un de rst an d the  changes, th is 
goes t o the  ve ry h ea rt of the  m at te r,  the  bu rden of  pr oo f s hi fts enti rely 
to th e r ai lro ad , is t ha t not c orrect?

Ac cording  to  th is lan gu ag e the ra ilr oa d has  the bu rden  o f e stabl ish- 
ing  conven ience  and pe rm it ting  th e proposed discon tinu anc e.

Mr. T ucker . Wha t I m eant was  tha t the re wou ld be  no  cha nge  in the  
subs tan tiv e cri ter ia—pub lic  convenience an d necessi ty an d the undue 
burde n. These  t ests  wou ld be uncha nged in ou r pro posed  amendment.

Th e changes reg arding  b urde n of  proof are su bs tant ia l in the con­
tex t o f y ou r question.

Mr.  W atson. Second, Mr.  Ch ai rm an —I  d on’t want  to  sk ip over my 
coll eagu e here —but thi s la st  part  of the sentence, “v ia  the lawyers” 
seems c onfus ing  an d pe rhaps you could shed a l itt le  ligh t on this.

F ir s t the ca rri er  files a n oti ce  f or  discontin uan ce an d ha s the burden  
of  p ro of; one, the publi c need and necessity  pe rm it th e proposed dis ­
continuance or chan ge, in who le or  in pa rt , an d second, the cont inued 
operat ion  or  service of such  tr ai n  or  fe rry wi tho ut disc ont inuanc e or 
change in  whole  or in part  wil l unduly bu rden  in te rs ta te  or fore ign  
comm erce.

We  lawyers  obv iously wrote  th at . I  don 't u nd ersta nd  w hat  you mean 
by th at .

Mr . T ucker . I  wou ld sti ll sug ges t the  essence of  evidence  or evi ­
de nt ia ry  appro ach, what we have uti lized  in the  pa st  wou ld be the
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same. The car rier would relate its evidence to the  burden of c arry ing 
passengers, its  operat ing deficit, its difficulty of operations, or othe r­
wise, and th is would constitute  evidence of undue burden on interstate  
commerce. T ha t question of undue burden certainly relates to the c ar­
riers financial posture.

The carr ier would have to develop th at  evidence. The car rier  n at­
urally is doing  tha t now even though i t technically does not have the 
burden of proof.

The present law, the way it is worded at the present, presents a 
rathe r negative approach. We may o rder discontinuance if continued 
operation will not  unduly burden interstate  commerce.

Mr. W atson. Actual ly heretofore the carr ier has had to show that  
the continuance of the operation of the tra in will prove an undue 
burden on the carrie r, not on interstate  commerce.

In other words, the difficulty I  have r ight  now is to try  to f ind out 
how’ a carr ier can intelligent ly prove that  continued operat ion of it 
would be an undue burden on inters tate and foreign commerce.

It  is axiomatic, if you continue the operation you remain  status 
quo. How could you impose a burden to p rotest on the  one who files, 
to continue status quo is a burden on interstate  and foreign com­
merce.

If  you wanted to show it  was a burden on the carrier, I  could per­
haps unders tand. As it is now I am afr aid  you have an impossible 
situation.

Mr. Tucker. I  unders tand the Congressman’s difficulty with  the 
present wording. I don’t think  I  was helping very much.

In answer to tha t let me say the  present law provides t ha t if at the 
hearing the Commission finds that  the operation of the train  is required 
by public convenience and necessity and will not unduly burden int er­
state and foreign commerce, the Commission may, by order, requi re 
continuance of the  service. Thus, under  the present law the “undue  
burden” criterion is directed at interstate  or  foreign commerce.

Going back to the Congressman’s reference to the par ticu lar ra il­
road’s financial situation, tha t certainly is pa rt of the analys is of 
what constitutes a burden of inters tate or foreign  commerce. In  pres­
ent cases, as I  say , the railroads are in effect taking on the burden of 
proof and rela ting  th at to the concept of foreign commerce and inter­
state commerce.

Sometimes the carr ier’s evidence is related to allegations that  they 
might not be able to survive unless the involved passenger opera tions 
are discontinued.

Mr. Watson. Am I to understand if a carr ier goes in and proves 
public necessity then this would permit the discontinuance or tha t, 
second, the continued operation itself would be an undue burden on 
tha t carrie r? In such a case the Commission would conclude the 
burden on tha t carr ier  would natural ly impose a burden on inte rsta te 
and foreign commerce.

Mr. Tucker. Let  me give two answers to tha t question. One, the 
carrie r would have to produce sufficient evidence to warrant  a finding 
of that nature on both points, not just the one as it is now.

Mr. Watson. I  thought there were several. The first burden is a 
matte r of proving that the discontinuance would be permissible, and 
the second is tha t th e continuance would be an undue burden on inte r­
state and foreign commerce.
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I thin k you are placing someone in virtually an impossible situation 
if you mean that. I want to try  to  establish for the sake of legislative 
history tha t if the carr ier comes in and shows the continued opera­
tions of this passenger t rai n such would be an undue burden on that 
carrier.

We must agree tha t the carr ier involved in the proposed discon­
tinuance could be the only one tha t would be adversely affected by 
any move by the Commission.

Mr. Tucker. My answer to tha t second part would be, yes, the car­
rier  could prove undue burden on interstate commerce by evidence 
rela ting  to a precarious financial situation of that  carrier alone. That 
could constitute evidence to warrant the finding of undue burden.

That is in the history of the cases under the present law, Mr. 
Watson.

I wonder if I could let M r. Kahn relate  the substantive  cr iteria of 
the present law to the proposed law?

Mr. Friedel. May I have his full name?
Mr. Kahn. Fr itz R. Kahn,  I am Associate General Counsel of the 

Inte rsta te Commerce Commission.
I believe what the bill proposes to do is state the converse of the 

present statutory standard. At  the present time, a t the conclusion of 
the hearing the Commission empowered to order resumption of the 
passenger train  service upon a finding that  the operation or service 
of such train by the carrier is required by the public convenience and 
necessity and that the continued operation of such service or ferry 
will not unduly burden inter state or foreign commerce.

We shif t the burden on the applicant , the railroad, and say t hat  
upon the applicant’s successfully establishing tha t the public conven­
ience and necessity permit the  proposed discontinuance or change, in 
whole or in part, and conjunctively , th at the continued operations of 
such tra in or fe rry without th is continuance or change, in whole or in 
part , will unduly burden interstat e and foreign commerce, then the 
Commission will authorize the  discontinuance of the passenger train 
service.

It  is the same statutory s tandard conversely stated.
Mr. W atson. In o ther words both burdens of proof must be met be­

fore the application stands any possibility of being moved?
Air. K ahn. Correct, sir.
Mr. Watson. The difficulty I have again, unless I  can accept what 

the chairman said, is tha t if a carrier shows that  the continuance of 
this route would be an undue burden on him, and such constituted an 
undue burden on inters tate and foreign commerce, then I  can see where 
perhaps that  carrier might live with  it. but at the same time I can see 
where the Commission might get in a little deep water.

Ju st because one carri er migh t be unduly or adversely affected I 
don’t think interstate and foreign commerce would necessarily be 
affected.

Air. Katin. I submit, Air. Watson. tha t if a part icular passenger 
tra in or tra ins were operated at such deficits as to impair the ability of 
a par ticu lar railroad  to render adequate transporta tion service, then 
the continued operation of tha t passenger tra in or trains may unduly 
affect in terstate commerce.

Air. Watson. We have to show tha t the enti re operation of the ra il­
road would be affected.
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Mr. Kahn. That a single train or trains are  operated at  such a deficit 
as to impose a burden. The sta tutory s tandard as presently a pplied  re ­
quires the Commission to view only the operat ion of this par ticula r 
train .

Mr. Watson. Heretofore it has been my understanding,  and my 
knowledge in th is field is limited, tha t at  least the carrier  realizes they 
would have to establish the continuance of this  part icula r tra in and 
such would be an undue burden on the carrier, not on inte rsta te 
commerce.

Mr. Kahn. The statutory standard  is that there be a burden  on 
interstate  or fore ign commerce, but it may be established by the  opera­
tions of a p arti cular carrier.

Mr. Watson. The  continuance would constitute a burden. But , 
heretofore it has been the discontinuance tha t would constitute a bur ­
den on inters tate commerce, is tha t r ight?

Mr. Kaiin . Hereto fore it has been tha t the Commission could require 
restoration if the discontinuance imposed a burden.

Mr. Watson. I am quite sure it follows if the discontinuance initia lly 
constituted an undue burden, you would na tura lly have a burden.

Mr. Tucker. Going back to your sequential concern about whether 
the carrie r’s evidence as to a particula r tr ain  o r the carrie r's financial 
posture in relationship to that  tra in is adequate to show “burden” on 
commerce, in most if not all of the cases where discontinuance has 
been authorized, that  evidentiary burden has lodged with par ticu lar  
carrier involved. Th at evidence has embraced it s financial position, or 
the nature  of its deficit, financially or otherwise, and how it affects the 
carri er’s financial position.

We don’t think our proposed change would get us into any different 
types of inquiry, o r evidence, than  what we have had heretofore, pr in­
cipally the carrier’s financial problems per taining to the trains subject 
to the proposal.

Mr. Watson. I am in hopes and I believe with the legal ta lent you 
have, in addition to your fine ability , Air. Tucker, tha t perhaps we 
could work out a litt le better language  than we have in this second 
condition.

I am at a total loss as to how a carr ier might establish that a con­
tinued operation of a line would be an undue burden on interstate and 
foreign commerce. The only thing I can see is that  it would be an 
undue burden on him. The effect to competitive carriers can be well 
imagined.

Air. T ucker. I would like to say tha t Air. K ahn or Air. Forbes can 
speak to this. The car rier ’s financial posture with reference to the  
part icular train or trains in a proceeding under  the proposed law 
would constitute evidence of undue burden on in tersta te commerce.

Whether tha t evidence would be sufficient to warrant  a finding of 
“undue burden” is a. question tha t would have to be related to the  
entire case. I would suspect then in most cases where the carri er made 
out a case, the tra in or trains  involved severely impair tha t car rier— 
its other passenger service, its other freight  sendee, or perhaps, its 
ability to survive. I n such cases we would be warranted to find con­
tinuance would be a n “undue burden.’’

Air. Watson. I would like to make one fur the r comment. In  my 
opinion it  is unbelievable and  incredible  th at a carrie r would be able
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to establish that the discontinuance or the continuance of one line, even 
one passenger line of that  carrier, would constitute an undue burden 
on interstate and foreign commerce.

We are talking about the continuance now, not  the  discontinuance. 
Tha t is where we have the problem. I  th ink when we look at it a little 
fur ther we can come up with a litt le clear unders tanding of it.

Upon advice of counsel here, could we not accomplish the same 
objective which you have in mind by changing this  proposed new 
language to read tha t it will show tha t it is an undue burden on the 
carr ier rather than the present  language as it now reads ?

Would that  not accomplish your same objective ?
Mr. Tucker. I t might but I rather hesitate about reacting to that  

because the Congress lias heretofore established the controlling test to 
the effect on in tersta te or foreign commerce.

I am not sure of the ramifications of changing tha t criteria  what 
tha t would be at the present time.

Mr. Watson. Can you give me an example where the continuance 
of a line would be an undue burden on intersta te commerce ?

Mr. Tucker. Generally, I say again, if a carrier comes in and shows 
it is operating a tra in or group of train s at a heavy deficit, if tha t 
deficit affects the carr ier’s ability to  rehder adequate  service to passen­
gers or freight, it is a bu rden to continue tha t operation of a t rain or 
trains and it would be an undue burden on intersta te commerce.

Mr. Watson. The establishment of an undue burden on interstate  
and foreign commerce is a vicarious proposit ion. The primary  show­
ing is tha t the undue burden is on the carrier, then vicariously i t moves 
to inters tate and foreign commerce.

I know we have pride in authorsh ip of language  b ut I don’t want 
to have you inherit a lot of problems.

I like business for lawyers. We lawyers need business. I can see 
where this would help us, but I would like to simplify it.

Mr. Kahn. I would like to offer an ex plan ation; the phrase “ inte r­
state  and foreign commerce,” as used in sections 13a(1) and 13a(2),  
is similar to section 13 which empowers the Commission the establish 
the justness and reasonableness of intrastate  rates wherein those rates 
cast an unreasonable burden on interstate commerce.

It  it a constitutional law concept. Trad itionally the regulation of 
the passenger tra ins has been left  to the States, and in this  phrasing, 
which was used bv the Congress, the 1958 amendment made perfectly 
clear tha t the Federal jurisdiction would be invoked only where, ab­
sent such Commission action, there would be an undue burden on 
inter state  or foreign commerce.

Mr. 'Watson. Tha t is all.
Mr. Friedel. Mr. Pickle.
Mr. P ickle. Thank you, Mr. Chairman.
Chairman Tucker, some of the questions I  had have been raised by 

the gentleman from South  Carolina. I want to pursue it just a bit 
fur ther .

First, to be sure I understand the present procedure and present 
law, I assume this was the law from 1958, under the present law if a 
carr ier wants to cut back or discontinue any service he would file a 
notice with the ICC and Governors of the States saying that in 30 days 
they intend to do this, take  this  action, and during th is period of time
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the ICC can pe tition investigation but 10 days pri or to actual discon­
tinuance of tha t par ticu lar  service, your Commission could issue an in­
junction and continue the service up to 4 months ?

Mr. Tucker. On order, yes, sir.
Mr. P ickle. A t th at  poin t, from the point  th at  you could extend i t 

for 4 months, is this the law, that the ICC could find tha t “I f it 
is required by public convenience and necessity and will not burden 
interstate  or foreign commerce,” then the ICC could require t hat  the 
service be continued for up to 1 year?

Mr. T ucker. Generally, yes.
Mr. P ickle. Isn ’t it a fac t tha t the ICC can a t tha t point continue 

it up to  1 year?
Mr. Tucker. Yes.
Mr. P ickle. Actually the  IC C has the burden now of determining 

what is or is not a burden on interstate  commerce, is tha t r ight?
Mr. Tucker. In  my opinion ICC has the burden of proof if there 

is one, righ t now.
Mr. P ickle. There is some question in my mind why you, the Com­

mission, want to shi ft the burden to the carr ier or the employees.
I t seems the Commission ought to be concerned with what is the 

public interest and you ou ght to determine the burden  of proof afte r 
all investigation. If  you pu t the burden of proof on the  employees or 
the unions or on the carr ier, this could be an extremely costly and 
involved, detailed mat ter that may never really be solved.

Somebody has to take the  responsibility. During all this tune, if 
you continue it over a year, how do we know tha t the Commission is 
not saying, I just want t o pass this on to somebody else?

Mr. T ucker. The Commission has not done th at, Mr. Pickle. What 
has happened, as a pract ical matte r the ra ilroad companies have taken 
on the  burden of proof. I thin k we have to look a b it at the nature of 
the evidence required in relation to my dialog with Mr. Watson.

In  a difficult case certain financial studies may be the best evidence, 
tha t is evidence tha t can best be prepared by the  rail road  carrie r, evi­
dence th at results from its own examination tha t it ought to get rid 
of this  train or groups of trains, evidence tha t shows the effect on 
I he system by dropping a t rai n or group of trains.

Fo r example, carr iers have presented avoidable cost studies which 
show how much out of pocket cost the railroad company can avoid 
assuming tha t the tra in or t rain s have been discontinued.

That evidence really is evidence tha t is best prepared  by the car rier. 
The Commission can present evidence taken from the accounting 
record required by law to be filed, and the Commission could go in 
and try to work out, or get from the carr ier working papers to 
make up exhibits and I might say in one or two cases we found the 
need to present our own cost studies in trai n cases.

To sum it all up, the car rier has been doing this. The thing we are 
concerned with is tha t we don’t believe the carr ier has to take on 
tha t burden and we may run  into a substantial case where the carrier 
says no I don’t have the burden of proof.

Mr. P ickle. I would agree under the c ircumstances now, and under 
those proposed, th at eithe r th e car riers or the employees of the union 
have to submit the best evidence they can to the Commission, to prove 
the case that  is being requested.
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I  agree th at they have to do this but we are talking about burden. 
I am saying to you as a representat ive of the public, as an arm of the 
Government, you the Commission ought to think in terms of public 
interest rather than  whether the burden goes to the carrie r or 
employees.

If  you look at the committee p rint furnished us, in  line with what 
Mr. W atson asked, when you get to the bottom of change which 
read s:

When an inves tigat ion by the  Commission is ins titute d under this section, 
the  carri er  or carriers  tiling  such notice shall  have the  burden of establ ishing 
th at  public convenience and necessity permit  the  proposed discontinuance or 
change, in whole or in pa rt,  and  th at  the  contin ued operatio n or srevice of 
such tra in  or ferry wi tho ut discon tinuance or change  in whole or in part, will 
und uly  burden  inter sta te or fore ign commerce.

Why couldn't the next to last line say in general language,
in whole or in pa rt will und uly  affect the public int ere st on in ter sta te commerce 
on service.

That is really jumbling it but I am trying to get back to whose 
responsibility it is to make th is decision ? And it seems to me i t is the 
responsibility of the Commission.

Mr. Tucker. Mr. Kah n points up there is a subsidiary test of the 
burden of going forward with additional evidence. The Commission 
would not in my view, Mr. Pickle, under the proposed law, give up 
its positive responsibil ity to cause the best evidence to be brought out 
in any case.

Quite f rankly we looked on this change as a ra the r technical change 
tha t would avoid problems in the future . To be perfectly honest 
we had not thought we were proposing a change o f great substance.

The carriers on the whole have done quite well with the assuming of 
the burden of p roof that  really does not exist to any great extent in 
reading the law.

The carriers do go forward with the evidence and steer the pro­
ponents anyway. The Commission has—I think the record should 
contain this, Mr. Chairman—the Commission has entered cases 
through its Bureau of Enforcement to enlarge on the evidence wher­
ever we could or wherever then it  seemed necessary.

What we are proposing here is a rather technical change that fits 
into the existing pic ture and it might avoid a problem in the future.

I don’t want to be little this aspect of our proposal but tha t is how 
it usually comes about.

Mr. F riedel. As I see it, I  think  the Commission is asking authori ty 
to get more information from the railroads by putt ing the burden 
of proof on them. As I  understood earlier , you said you could not get 
all the information you wanted and under the present law you are 
prohibited from requiring  the railroads to give such information. I 
thin k you are asking permission to get more info rmation before mak­
ing your findings and decisions.

Mr. Tucker. No, I  certa inly did not want to convey that impression. 
I  thin k I should convey in all fairness tha t the railroad companies have 
not given us any real problem at  all in going forward with this  burden 
of proof in presenting evidence in these cases.

I know of no case and will ask Mr. Forbes if he knows of any case, 
he can supplement th is. I  know of no case, I am sure Mr. Forbes knows 
of no case, where we have had trouble with the railroads.
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Mr. F orbes. We have had cases in the early days where the railroad 
challenged the Commission and said i t was not thei r burden to move 
forward with the evidence and they  did not  have the burden of proof.

However, the Commission held, in some of the early repor ts found, 
tha t i t was the car rier’s proposal and it  was the ca rrier 's duty to move 
forward to present its evidence.

It is merely a technical question, the Commission has required the 
carriers  move forward with the burden of the evidence and they have 
been doing it all along.

Mr. T ucker. I would like to add one illustration, I he ard both of the 
recent New Haven tra in discontinuance cases. Counsel for the New 
Haven trustees at the beginning of both cases pointed out the carrier  
was going forward and presenting evidence, the financial picture, pas­
sengers, and so forth, but he wanted it clearly understood by the  Com­
mission he was not legally assuming the burden of proof and under 
the law tha t was not required.

If  we have had any problem it  might come in a sense where we think 
the carr ier might present a l ittl e bit or little  different type evidence. 
In  th at kind of thing we are a pt  to ask our bureau of enforcement to 
present the different kinds of evidence we want, fo r example, the pres­
entation o f exact losses, or unavoidable cost. The decision in the case 
may be predicated solely on exact cost and if  it is a big enough case we 
might like to see evidence on the actual losses tha t can be proved and 
can be brought out by exhibit.

Again, summing up, we have not had any trouble at all with the 
carriers in going forward  and pu ttin g in evidence, Mr. Pickle.

Mr. P ickle. Let me just conclude by saying tha t in my opinion on 
the bottom of the first page of tha t print , the language is a double 
negative, almost.

You almost meet yourself coming and to  say the  least, it is cumber­
some language, in my opinion. Surely, we could affect better language. 
I don’t know which would be best so far as burden of proof  is con­
cerned but it seems to me when you say all you want is a procedural 
change, yet you go to shif t the burden of proof, tha t is a horse of a 
different color. I  am sure tha t was the intent of the  Commission.

It  does go to the very hear t of the proposed change. I  th ink if you 
make the  carrier have the bu rden of proof you are going to  require a 
costly thing.

If  you make the employees or the user or a city have the burden of 
the case, you put a burden on him. In  either case each side has to put 
in the best case they can, and on tha t point it seems to me the burden 
should go to you on behal f o f the public interest.

Mr. Tucker. Our statement is to the procedural intent. Secondly, 
speaking as Chairman of the Commission, I think  we have a duty to 
reexamine the language in ligh t of the dialog here this morning to 
see if we can’t improve or make it clear.

I want to say again we were proposing something technical and if it 
presents this difficulty to the committee, we have a duty to work it over 
and see if we can’t work out something clearer and more in line with 
the job to be done. We would be glad to do that.

Mr. F riedel. It  would be very helpful as there is no question there 
is a little  ambiguity and the members are confused as to whether you 
are trying to shift your responsibi lity. That  is something tha t should 
be clarified.
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Mr. Tucker. We will goto work right away on that.
Mr. F riedel. Thank you. Mr. Pickle?
Mr. P ickle. Tha t is all.
Mr. F riedel. Mr. Devine?
Mr. Devine. No questions.
Mr. Friedel. Thank  you, gentlemen. The meeting w’ill stand ad­

journed unti l tomorrow morning.
(Whereupon, at 11:15 a.m., the  subcommittee adjourned, to recon­

vene at 10 a.m., Wednesday, Apri l 26,1967.)
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H ouse of R epresentatives,
Subcommittee on T ransportation and

A eronautics of th e Committee  on 
I nterstate and F oreign C ommerce,

W  ash lng ton , D.C.
Th e subcom mit tee me t a t 10 a.m., pu rsua nt  to  not ice,  in room 

2123, R ay bu rn  Ho use  Office B ui ld ing,  Ho n. Sam uel  N. Fr iede l (c ha ir ­
man of th e subcommitt ee) pres idi ng .

Mr.  F riedel. The  mee ting will now come to  ord er.
We  are continu ing  h ea rin gs  on II.R.  7004, I I.R . 260, II .R . 519, and 

H.R.  8939.
We  s ha ll hear  fi rst th is  m orning  f rom  our colleague, the Honorab le 

Ro be rt Gia imo, who has in tro du ced H.R.  8939. Y ou ma y proce ed Mr.  
Gia imo.

STA TEM ENT  OF HON. RO BERT N. GIAIM O, A RE PR ES EN TA TIVE  IN  
CONGRESS FROM  TH E STATE OF CONNECTICUT

Mr. Giaimo. M r. Ch ai rm an , I  am ha pp y to  have th is  op po rtu ni ty  
to test ify  in su pp or t of  H.R . 8939, leg islation  which  I  int roduced  to 
amend  section 13a of the Inte rs ta te  Comm erce Act  an d t o r equ ire  an  18- 
mo nth  m orato riu m on the discontinuance o f any passe nger service by 
rai l.

P ri o r to  1958, the  pow er to  con trol  changes or  discon tinu anc es of  
passe nger trai n service was reserv ed to the  pa rt ic ul ar  S ta tes in which 
the serv ice  was perfo rm ed. Atte m pt in g to be tte r the ra ilr oa ds ’ com­
pe tit ive pos ition and to all ev iat e a depressed financ ial con dit ion , the  
Congress  enac ted section 13a as par t of  th e Tra ns po rtat io n Ac t of 
1958, wh ich  offers the r ai lro ad s an  a lte rnat ive to the  S ta te  pro ceedings 
an d eases th e way to th e di sco ntinuance of  service .

In  est ab lishin g cr ite ria  fo r sect ion 13a, the  Congress— actin g in the  
hope th a t th e pr ivately own ed ra ilroa ds  wou ld in goo d fa ith meet 
th ei r obligations to prov ide  serv ice to  all  segmen ts of  the public— 
prov ide d two guidel ines to be conside red in  cu rtai lm en t pe titi ons. 
These  guide line s, which are a pp lie d by the In te rs ta te  Commerce Com ­
mission , call fo r we igh ing  of “pub lic  convenien ce a nd  n ece ssi ty” along 
wi th factors th reaten ing to bu rden  in ters ta te  o r fo re ign commerce.

I  fe ar  t he  1958 leg islation  ha s been abused by ca rr ie r services th at  
in te rp re t section 13a as an ope n inv ita tio n to dis conti nue pas sen ger  
serv ices  and inconven ience  th e gen era l pub lic.  I t  has been ta r  eas ier,  
exp erie nce  shows, fo r the ra ilr oa ds  to pro vid e in fo rm at ion to supp or t 
th ei r c onten tions of financ ial bu rden  tha n it  ha s been  fo r the public to  

25
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establish a public necessity for  services. The record proves the dis­
advantage at which the public interes t lias been placed. I call a tten­
tion to the fact tha t since the enactment of section 13a the railroads 
have discontinued 786 passenger trains,  including 61 trains which were 
discontinued without  a hearing or investigation by the In ters tate  Com­
merce Commission. I submit for  this committee’s examination the 
following:
Select passenger service operating stat istics, class I  line haul  railroads, 1956-66

Y e a r  e n d in g  D ec. 31
A v era g e  

m il e s  o f r o ad  
o p e ra te d

P a ssen g e rs  
c a rr ie d  ( in  
th o u sa n d s )

T o t a l  
p a s se n g e r-  
m il e s  ( in  
m il li o n s )

P assen g e r 
tr a in -m il e s  

( in  th o u ­
sa n d s)

1956................................................................... .......................... 11 5.9 07 428, 510 28,1 85 28 9,86 6
19 57 .............................................................................................. 11 2,5 60 411 ’ 172 25.8 85 274,78 9
19 58 .............................................................................................. 100, 439 38 0,34 0 23, 269 246 402
1959  . . . ........................................................ ............................ 99 '989 352^ 326 22. 047 22 5,04 5
196 0. ....................................................................................... 94 ,117 325^ 872 21. 258 209; 367
196 1......................... .......... ....................................................... 89̂  515 31 b  024 20, 283 198; 443
19 62 ................... ...................................... ............ ...................... 86 ,028 3 1 l'  738 19; 90 2 193; 211
19 63 ......... ................................ ............................. ................... 84'  928 30 9,60 3 18; 497 189 360
19 64 ...................... .................................................................. 8 b  795 313^ 016 18, 248 18 3,5 57
19 65 ............................................................................................ 76^993 29 8’ 877 17; 389 17 2,3 44
J a n u a r y  to  J u n e  1966  1 ...................................................... 73' 928 148; 916 b  808 8 b  667

1 F ig u re s  n o t  a d ju s te d  to  re c la ss if ic a ti o n  of c la s s  I  r a il ro a d .

S o u rc e : I n te r s t a te  C o m m erc e  C o m m is s io n , 8 0 th  A n n u a l  R e p o r t,  1966, ta b le  24 , “ T r a n s p o r ta t io n  S ta ­
ti s ti c s ,”  p . 165 .

I have introduced II.R . 8939 because I fear tha t the increasing 
number of passenger-service discontinuances threatens to undermine 
an im portant segment of our national t ransportation system. My legis­
lation will remedy this situat ion. It  provides tha t petitions  to dis­
continue or alter passenger service will be granted only after  the 
Inte rsta te Commerce Commission conducts a panel hear ing at which 
the rail road  must establish that  its discontinuance action will not 
constitute  an undue burden upon interstate  commerce or adversely 
affect the public’s interest. In  effect, my proposal shift s the burden 
of proof from the shoulders o f the public to the railroads which are 
required to show cause for discontinuance.

My legislation also provides for an 18-month moratorium on all 
actions for discontinuance of rail passenger services following the 
enactment of my bill. This was underscored by the fol lowing remarks 
of the Inte rsta te Commerce Commission in the New Haven  Railroad 
matt er :

More important  from a travel standpoint , it has become increasingly apparent 
in recent years that  standing alone, even a comprehensive national network of 
highways and secondary roads, such as tha t in existence or under construction 
in this country, cannot accommodate all the public’s foreseeable surface  travel 
demands. Moreover, it cannot adequate ly accommodate even the  existing de­
mands. One clear lesson to be learned  from the national experience of the past 
decade is than  an over-reliance upon the highways and the private automobiles, 
parti cularly for the regular peaks which occur in commutation travel  to and 
from our major cities, can be disastrous. The results—chronic and costly traffic 
congestion, a contribution to the contamination  of the air we breathe, and a 
tragical ly high death and injury rate from road accidents—can stimulate public 
policy either toward the additiona l construction of bigger and even less man­
ageable highway problems, or towards the restudying of all of the nation ’s exist­
ing passenger travel facilities in the  context of the nation's  needs today and 
tomorrow.
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America is now at  thi s jun ctu re.  It  is faced  with  the  quest ion whe ther  to 
mul tiply  its  highway fac ilit ies  and  its  highway problems to the  exclusion of 
other avai lable  resources for sur fac e passenger movement, or to restu dy and 
improve the  enti re pa tte rn of all  such resources, inclu ding highway and  ra il.1

The moratorium I have proposed will allow time for the newly 
established Department of Transportat ion to thoroughly examine 
the existing transporta tion resources of our Nation and to make its 
recommendations to the Congress. In his testimony before this com­
mittee several weeks ago, Chairman  Will iam Tucker of the In terstate 
Commerce Commission emphasized that:

It  is now clear  that  tra di tio na l regu lato ry techniques, such as those embraced 
in section 13a, can serve only a limi ted purpose and  mus t be joined  with  force­
ful and imaginative long-range planning resea rch, and development by the 
ra ilr oa ds ; author ities in local, regional, sta te and  Feder al gove rnments ; and 
concerned members or groups of the  general public.

I am in complete agreement with Chairman Tucker regarding the 
limited purpose of regulatory  provisions and the need for master-plan­
ning for the future. But, we cannot initia te imaginative programs 
and develop long-range planning  if one of the major components; 
namely, passenger rail service, is destroyed, train  by train, through  
continuing and increasing discontinuance proceedings. Therefore, my 
legislation offers to the Congress, the Department of Transportat ion 
and the American public time for action before our passenger rail 
network is decimated beyond hope.

Mr. Friedel. Thank  you for your presentation Air. Giaimo.
Mr. Giaimo. Thank you for  the opportunity, Air. Chairman.
Air. F riedel. If  there are no questions, our next witness will be 

Air. Paul  Rodgers, of the Na tional Association of Rai lroad  & Utilities  
Commissioners. Air. Pau l Rodgers.

STA TEM ENT  OF PAUL RODGERS, GEN ERA L COUNSEL, NATIONAL 
ASSOCIATION OF RAILR OAD & U TI LI TI ES  COMMISSIONERS

Air. Rodgers. Air. Chai rman and members o f the committee, my 
name is Paul Rodgers. I am the general counsel for  the National 
Association of Rai lroad & Utilitie s Commissioners (NARUC).

The NARUC was founded in 1889. W ithin its membership are the 
governmental bodies of the 50 Sta tes and of the Dis trict  of Columbia, 
Puer to Rico, and the A’irgin  I slands which regulate carrie rs and pub­
lic uti lities. The chief objective of the NARUC is to serve the public 
interest  through the advancement of governmental regulat ion of car­
riers and utilities.

The members of the NARUC appreciate the opportuni ty you have 
given me as the ir spokesman to make their views known on II.R. 7004, 
which proposes an amendment to section 13a of the Inte rsta te Com­
merce Act relative to passenger train discontinuance procedures.

AVe of the NARUC are  vit ally  concerned with the development of a 
sound and adequate rail passenger service which will be responsive to 
the needs of a growing America.

AVe believe tha t the decline in the use of rail passenger service is 
merely a temporary episode in  the Nation’s t rans portation history.

1 Fin ancial Docket No. 23831, New York, New Haven & Har tford Rai lroa d Co., Trustees, 
Discontinuance  of All In ter sta te Passenger  Tra ins, Apr. 5, 1966, pp. 159-160.
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Th e crowded air wa ys  a nd  clogg ed hig hw ays of  A merica  wi ll not be 
equ al to tom orrow ’s tr an sp or ta tion  tasks. Alan ha s never developed a 
mo re efficient and economical mean s of  mass tra ns po rtat io n th an  the  
ra ilroads .

We  are  impressed by sta tis tic s whi ch show t h a t even at  th e presen t 
low ra ilr oa d speeds, one set of  t rac ks  can do the job  o f up to 20 lanes  
of  hig hw ay and  th at in  some area s, const ruc tion costs fo r hig hways  
can be as much as 16 tim es  as  high  as tho se fo r ra il ro ad  mo dernizatio n 
th at  would p rov ide  the sam e service.

I t  seems to us quite  im po rta nt  to mak e a de termined effort to pr e­
serve ra il tra ns po rta tio n,  which  a lready hold s exclusive rights -of -way 
th ro ug h the  he ar t of  every  major  metr opoli tan  cen ter.  Espec ial ly in 
urba n areas where high wa y and ai rp or t costs  reflect prem ium  rea l 
es tat e values , i t would be the worst k ind o f f olly to allow  ou r ra ilr oa ds  
to fal l into  disuse  as pa sse ng er-ca rry ing  faci lities.

Al thou gh  hig hw ay tra ns po rtat io n is a vit al for ce  in our system, 
it  cannot ade quate ly ha nd le  the  mass  tran si t bu rden. Not  only are  
highwa y rig hts -of -way  cos ts soa ring in urban areas,  bu t thei r con­
tin ue d acqu isition will dimin ish  su bs tan tia lly  th e pr op er ty  tax base on 
which  local governments  rel y f or  sup port.

Th e most st riking  e xamp le of  the auto mobile ’s u su rpat ion of  u rba n 
space is Los Angeles , wh ere  30 perc ent  o f the  dow nto wn g rou nd are a 
is tak en up  by street s an d exp ressway s an d 32.8 perce nt by pa rk in g 
lots, leavin g only  37.2 pe rce nt fo r the  business ac tiv ity  t hat  is the life 
of  th e ci ty.

Fu rth ermore, the constru cti on  of  more exp resswa ys sim ply  ge n­
erate s more traffic wh ich  in tu rn  ren ders the  exp ress way s outm oded 
befor e they are  com ple ted . I  underst and th at  au to proli fera tio n has  
recent ly exceeded the  na tio na l bi rth rat e. Is  it  an y wonder th at  the  
problem  of a ir p oll uti on  gr ows more ser ious?

A ir  carr ier s are  a no th er  v aluable lin k in ou r t rans po rtat io n system. 
However , they , too, face severe lim ita tio ns  in  the  field of  mass  tran si t.

Comm ercia l and pr iv at e ai rc ra ft  a re fill ing  our  skies at  an  a lar ming 
rat e. Com muting  tim e betw een dow ntown and ai rp or t con tinues to 
len gth en  across the Na tio n. An d, of  course, had we ath er pla ys  havoc  
wi th ai r schedules.

Obv ious ly, ai r ca rr ie rs  can not  solve ou r gr ow in g tra ns po rta tio n 
problem s.

Our  tre nd  of  ra pi d urba niza tio n and po pu lat ion  gro wth unmi sta k­
ab ly forete ll th at  Ame ric a will  have to re tu rn  to  th e u se of w idespread  
ra il pas senger  service.

Japan ’s Tokai do Line  an d the  Eu rope an  ra ilr oa ds  prove the  fea si­
bi li ty  and  des ira bil ity  o f mo dern ra il pas sen ger  system s. T he develop ­
men t of  such mo dern sys tem s in th is Na tion will of  course dem and  
the best effo rts of  gov ernm en t and in dustry.

A simple a me ndment to  section  13a of  th e In te rs ta te  Commerce Ac t 
will of  course  no t solve ou r rai l passenger pro blem.  How ever , the  
pr op er  amendmen t of  section 13a will  be  an  im po rtan t tool in conserv­
in g a n ucleus of  ra il pa sse nger se rvice  to pro vid e th e foundation  fo r ex­
pa nd in g to meet  tomor row’s tra ns po rta tio n needs. I f  sta tions are  
closed, tick et sel ling an d sales  org aniza tio ns  disban ded , and ex tra  
trac ks  rip pe d up , it  wi ll be th at  m uch more difficult and expensive to 
rev ive  tr ai n se rvice  la te r on.
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We believe t hat  H .R. 7004 as presently drawn will correct several 
deficiencies which now exist in section 13a procedures.

In  parti cular, we support those features of H.R. 7004 which wi ll:
(1) Authorize the Inte rsta te Commerce Commission to require the 

continuance or restoration of operation of service subject to jus t and 
reasonable terms and conditions:

(2) Afford the ICC more time in the initia l and final invest igation 
of train discontinuance petitions filed by railroads;

(3) Provide  that  the car rier proposing to discontinue passenger 
service shall have the burden of proof in establ ishing that the public 
convenience and necessity permi t the discontinuance or change in 
service and that  the continuation of the service would unduly burden 
interstate or  foreign commerce; and

(4) Provide for judicial review of any ICC order entered afte r 
hearing under section 13a in the Federal dist rict courts.

We believe that these features  of II.R. 7004 are fa ir and will advance 
the public interest.

In addition, we recommend that  section 13a be fur the r amended in 
three respects.

Fir st, we believe that the first paragraph of section 13a, which con­
cerns trains crossing State  borders, should be amended to provide 
tha t applications tiled thereunder would be first heard and deter­
mined by a joint board of State  commissioners when the proposed dis­
continuance involves not more than nine States. Such a joint board 
would be constituted in a manner similar to the jo int boards which are 
now provided for in part I I  of the Inte rsta te Commerce Act—49 
U.S.C. 305.

The joint  board procedure has  worked successfully in motor  car rier 
regulation and has significantly  strengthened Federal-State relations. 
We believe it should be extended to section 13a.

Under our proposal, the section 13a joint board would apply the 
same legal standards  for deciding rail road petitions as are now applied 
by the ICC. On appeal, the ICC could reverse or modify the decision 
of the joint board if it determined that the board failed to apply  the 
proper legal standards on the basis of the findings of fact made by 
the board.

We believe that such an amendment would be a sound application 
of the concept of creative federalism, and would provide a salutary 
balance between regional and national needs regarding  passenger 
train service. It  would be consistent with President  Johnson’s goal of 
achieving a “total working partnership” between the Federal and 
State  Governments as announced in this year's state of the Union 
message.

You may recall that  section 13a was enacted in 1958 because some 
believed that  some State commissions were too reluctant in permitting  
railroads to discontinue unprofitable passenger train  services. How­
ever, it appears  to us that the pendulum has now swung too far in the 
opposite direction.

The ICC, acting under section 13a, has permitted hundreds of t rains 
to be discontinued in the past several years with the result th at railroad 
passenger service is at best sparse throughout the country  and in some 
areas has ceased to exist. During  the past 5 years rail travel has de­
creased 16 percent and is now but one-fifth o f the alltime peak set 
in the World War I I vear of 1944.
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We believe tha t a joint  board composed of State commissioners 
applying national standards will give a proper balance to regional 
and nationa l needs in passenger train discontinuance cases. If  the 
joint  board errs in its decision, then of course the ICC would be free 
on appeal to correct any misapplicat ion of national  standards .

Second, we believe t ha t section 13a should be amended to provide 
tha t a railroad shall not discontinue or change passenger t rain  service 
unless it first gives notice to the public  and to the In ters tate  Commerce 
Commission. Under the present law, a railroad is free  to discontinue 
or change passenger tra in service without notice if the S tate for some 
reason does not require continuation of such service. We believe that 
such a loophole is inimical to the public welfare.

Thi rd, we recommend tha t hearings under section 13a be made 
mandatory when requested by an aggrieved party.  The discontinuance 
of passenger train  service is much too important a matter  to be per­
mitted  without a hearing when one is requested.

Summarizing , we believe tha t H.R. 7004 should be enacted into 
law with the three amendments which I have just described.

In  closing, I  wish to invite the members of this committee to call 
upon me or the other members of the Washington staff of the NARUC 
whenever you need information concerning State regulation.

Tha nk you for your attention .
Mr. Friedel. Thank you very much, Air. Rodgers, for a very clear, 

precise statement.
Air. Dingell, are there any questions?
Air. Dingf.ll. No questions, Air. Chairman. Thank you.
Air. F riedel. Air. Devine, have you any questions ?
Air. Devtne. The only thin g I would bring up, Air. Rodgers, is as 

to page 4 of your statement, paragraph No. 3. We got into  a lit tle col­
loquy yesterday with the  Chairman of the Inter state Commerce Com­
mission about the burden of proof. Do you have any preconceived no­
tions about whether the  burden of proof should rest on the carrier  as 
a burden on interstate commerce ?

Air. Rodgers. I think th roughout  our entire system of jurisprudence 
in this  country the burden of proof tradi tionally falls on the peti­
tione r or mover. I think  this  is particularly true in this  case because 
the railroad has the sta tistics to show the financial effect of operation.

Air. Devine. Could you give me an example of how continuation of 
service would unduly burden inters tate commerce? It  is not discon­
tinuance. It  is continuation of the service would unduly burden inte r­
state  commerce. I would like to have an example of  tha t if you could 
suggest one.

Mr. Rodgers. I am sure tha t your think ing on examples would lie 
as good or better than mine. I would think tha t any service which 
is grossly  unprofitable would probably be a burden on interstate com­
merce. I don’t think tha t is the only thing you would look at. You 
would have to weigh several other considerations.

Air. Devine. I would thin k tha t tha t would be a burden on the 
car rier more than on inter state  commerce as such.

Air. Rodgers. I th ink the standings would be pretty much the same.
Air. Devine. Thank you.
Mr. F riedel. Thank you, Air. Rodgers.
Air. Rodgers. Thank  you.
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Mr. Dingell. Mr. Chairman, before Mr. Rodgers leaves here. You 
made some suggestions on amendments at the bottom of page 4 and 
top of page 5 of your  statement. You suggest t ha t where trams cross 
State borders there should be amendment to provide tha t applications 
filed there would be first heard and filed before a join t board of State  
commissioners when proposed discontinuance involves not more tha n 
nine States.

You said the jo int board would be constituted in a manner simila r 
to join t boards which are now provided for in pa rt I I  of the Inter ­
state Commerce Act.

Is there any provision in law for establishment of joint  boards by 
the several States to do the  work of the Inte rsta te Commerce Com­
mission ?

Mr. Rodgers. No, the join t board proceeding would have to be es­
tablished by Congress.

Mr. Dingell. This is a novel suggestion. There is no precedent in 
the law for  this, is there ?

Mr. R odgers. Yes, sir. There is a precedent in part  II  of the Int er­
state Commerce Act. Jo int boards are used in motor carr ier regula­
tion by the ICC.

Mr. Dingell. But what you are going to do by this is impose on 
railroads the responsibility of going through not one board but two 
boards, first the joint  board, and then go throu gh the ICC;  am I 
correct ?

Mr. Rodgers. I don't  think it would actually make it that proce­
dure. It  would give the Sta te commissions who are fami liar with the 
regional needs in the area a chance to present their  needs first. There 
would then be appeal to the ICC. In handling these the proposal has 
two layers of procedure as well.

Also, I  think by this groundwork being done by the State commis­
sions, it would relieve the ICC  of some of the burden of this t^«k by 
perm itting it to sit in an appellate capacity.

Mr. Dingell. Is your purpose  here just to have the views of the 
States  before the ICC ?

Mr. Rodgers. Yes; and to render the initial decision.
Mr. Dingell. How does this  joint board procedure work in motor 

carr ier regulation ?
Mr. R odgers. Well, a representative for  each of the S tates involved. 

As I  recall, I  think it is up to four States or maybe i t is more, but on 
request for motor ca rrier  a utho rity  or for abandonment of lines, and 
so forth, the ICC can refer these matters to a joint board.

Mr. Dingell. You say it may ?
Mr. R odgers. Yes.
Mr. Dingell. Is there a mandato ry requirement?
Mr. R odgers. I think  where there is a minimum of three it is man­

datory. I don't have the statute befote me, but the statute is section 
305 of  volume 49 of the United States Code. The citation is given at 
the top of page 5.

Mr. Dingell. What is the reason for this magic number of nine 
States, when the proposed discontinuance involves not more than 
nine States?  What is the significance of nine States? Why would i t 
be desirable in seven, eight, or nine States, but not in 10 States?
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Air. Rodgers. You have to weigh, one, if the number gets too large, 
the procedure becomes too bulky. We think nine is reasonable because 
the ICC itself is composed o f 11 members. So I assume that 11 is not 
too cumbersome.

It  is our opinion that tha t would cover about every passenger dis­
continuance case that would arise in the country.

Air. Dingell. Effectively, what you are doing is covering every 
passenger discontinuance ra the r than fix some figure which would be 
arb itra ry in number bu t which would be fixed on convenience; am I 
correct in this?

Air. Rodgers. I don't follow the question. What we are tryin g to 
do by the nine is to cover all the passenger train  discontinuance cases 
or substan tially all of them.

As I mentioned with the analogy with the ICC membership, we 
do not think  that nine in a nine-member joint board would be u n­
duly cumbersome.

Air. Dingell. You say, “ Und er our proposal, the section 13a joint 
board would apply the same legal standards for deciding railroad 
petitions as are now applied by the ICC. '’

I am trying to see how t ins  would particularly  change the result 
that the ICC would arrive at. Do you have anv reason to believe 
tha t the joint board composed of nine different State commissioners 
representing different States would arrive at a different conclusion 
than would the ICC on the basis of the same set of facts in the same 
case?

Air. Rodgers. I would th ink that there would be a possibility of that 
occurring. As you know, pr ior to 1958, the State commissions handled 
this job completely. It was turned  over to the ICC because many of 
the State  commissions or some of them were too reluctant.

Now, by organizing this joint board of State commissioners, it would 
throw this matter back for initial decision to the grassroots. You 
would then have a body of State commissioners, and the expertise 
accompanying them, that would be very much aware of the regional 
needs of the economy and how much this passenger service means 
to tha t particular area of the country, and we think  that  that would 
be a favorable forum to try  these matters in because I think  the State, 
commissioners would be bette r in touch with the local situation and 
could balance this better.

Now. if  the State commissioners went too far, if they misapplied 
the national standards, and of course they would apply the same 
standards as the ICC, the ICC could correct that on app eal; but we 
think  that  this grassroots approach initially would be beneficial to 
the administ ration of 13a procedures.

Air. Dingell. So that  our  positions are relatively clear, I would 
like to remind you that I opposed the provision for discontinuance 
in 1958 on the ground that  it was a very bad thing. I don't think we 
ought to terminate passenger service so lightly. I am troubled here 
that  what you are doing is. rath er than setting  in motion an expedited 
procedure to arrive at a decision, just put ting  more procedural road­
blocks, rathe r than attacking the fundamental problem.

If  there is reason to think that  the ICC is not doing the job with 
regard to discontinuance, perhaps, maybe this committee ought to
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take a look at the actions by the ICC in terms of termination  of ra il 
service.

Now, do you make any allegat ion tha t rail service has been toa 
lightly  terminated in the passenger sector by the ICC ?

Mr. Rodgers. Well, 1 am not here to criticize the ICC.
Mr. Dingell. If  you have a criticism, 1 believe it is the place of 

this committee to ascertain it. If  you feel they are not doing the job, 
I would like to hear from you on th is because if they are not, we will 
find out why not.

Mr. Rodgers. Of course, we thin k tha t the ICC in some cases, and 
I don’t have any parti cular in mind, but there have been a lot of 
trains taken off since the  ICC has taken the responsibility.

Mr. Dingell. I don’t like th is any better than you do, but if you feel 
tha t they are not apply ing proper standards , perhaps we ought to 
change the standards rather  than  put  in more procedural impediments.

Railroads a re very happy to change a tra in they don’t like through  
more procedure. I f the ICC is not doing the job in terms o f reviewing 
these discontinuances, or is allowing discontinuance of passenger train s 
tha t should be continued, then thi s committee has a responsibility to go 
into it;  but as far  as imposing additional procedural restric tions on 
the ICC, this  doesn’t strike me as being a good way.

I think you will agree tha t it would be much more important for 
this committee to go into this on the basis of  substance rath er than 
procedure; am I correct?

Mr. Rodgers. I think this would affect substance.
Mr. Dingell. Mr. Chairman, I know you are busy, and I don’t want 

to get into this, but I think  this is an important point, and we ought 
to have a clear understanding of what we are doing.

Mr. Rodgers, the  chairman has indicated tha t I should discontinue 
my questions.

Mr. Rodgers. I  think one response: As to  the procedural problem 
about extending the length of time, I  think th at could be dealt with by 
writing time locks into the stan dard by saying tha t this  joint board 
must be organized and must act in so many days. We are not here to 
launch any extreme attacks again  the ICC. I think  the ICC is dedicated 
and doing a good job. We think, though, tha t there should be a 
balancing of these regional na tional needs.

We thin k tha t if the State  commissions get the first crack at this 
and render the initial decision, it would add more balance to the 
solution of this problem.

Mr. Dingell. Thank you very much.
Mr. F riedel. Mr. Pickle, any questions?
Mr. P ickle. Mr. Chairman, I have just now come to the meeting 

and have not had a chance to read the gent leman’s remarks. I have no 
questions at this time.

Mr. F riedel. All right . T hank  you very much.
Mr. Rodgers. Thank you.
Mr. F riedel. I received a telegram from the Iowa State Commerce 

Commission signed by Dick A. Wi tt, chairman; Bernard J.  Martin, 
commissioner; Fran k B. Means, commissioner.

1 would like to have th is inserted  in the record at this point.
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(The  tel eg ram referre d to follo ws :)
[T ele gram ]

Des Moines, Iowa,
April  21, 1961.

Hon. Samuel N. F riedel,
Chairman, House Subcommittee on Transpo rtation and Aeronautics , House of 

Representat ives , Washington, D.C.:
This  telegram  is being subm itted  in connection with the  forthcoming public 

hea ring  on H.R. 7004 rela tive to changes in section 13a of the In ters ta te  Com­
merce Act. The Iowa Sta te Commerce Commission wholeheartedly endorses the 
NARUC rai lro ad  problems, comm ittee’s support of the recom mendations  of the 
ICC and the  committee’s advocacy of establish ment of the joint  board of pro­
cedure  in passenge r tra in discontinuan ce cases. It  is respe ctful ly requested  tha t 
the  conten ts of this  telegram be br oug ht to the atte ntion of your committee a t the 
public he aring  and inserted in the  record.

DIck A. Witt, Cha irm an.
Bernard J. Martin, Commissioner. 
Frank B. Means, Commissioner.

Mr. F riedel. Ou r n ex t witness will be M r. Milton  J . Sh ap p,  P hi la ­
delph ia,  Pa.

Mr.  S ha pp , you  may p roceed i n wh ate ver  way you want . I f  you want 
to sum ma rize your  sta tem ent or  read  the  whole  sta tem ent, it  is sat is­
fac tor y. I f  you want to s ummarize , the whole sta tem ent  wil l be included 
in the record.

STA TEM ENT 0E  MILTON J. SH AP P, PH ILAD EL PH IA. PA .; ACCOM­
PA NIED  BY GORDON P . MacDOUGALL, COUNSEL

Mr. Sha pp . I  g rea tly  a pp reciate t hi s op po rtu ni ty,  M r. Ch air ma n, of 
ap pe ar ing before  y ou r com mit tee  to  sta te my views on th e prop osed 
bills.

F ir st  I  wou ld like  to in tro du ce  my att orney, Mr . Go rdon  Mac­
Do ug all , who  is my lega l counsel. He , too, will  be avail able to answ er 
an y quest ion s th at  may  pe rtai n to  the legal points.

I  am Milton  J.  Sh ap p with  offices at  1424 W alnu t St reet , Ph ila de l­
ph ia , P a. , 19102 .1 app ea r h ere  tod ay  w ith  some su ggest ion s rel ative  to 
II .R . 7004 an d com panion bill s. I  welcome the  op po rtu ni ty  you have  
exten ded me to  express b y v iews  on t he  ra ilr oa d pas sen ger  t ra in  si tua­
tion. I am  acc ompan ied by A tto rn ey  Gen era l G ord on P . MacD ougal l of 
W ashing ton,  D.C ., who has ass isted  me in c ert ain  leg al po rti on s of this 
sta tem en t an d who has  acted as my  counsel in var iou s tra ns po rta tio n 
matters.

In  mo st mo dern na tions  of  th e world , tran sp or ta tio n leaders  are 
bus y pl an ni ng  new ways to im prov e and to expand  se rvice to the  pub­
lic. I t  is iro nic th at  in the mo st adv anc ed na tio n of all —th e Un ited 
State s of  Am erica—ra ilr oa d lea de rs are  bent upo n cu rtai lin g service 
to  the public .

I am in accord  wi th most of  th e pro vis ions embraced in  these bills, 
bu t I  ur ge  cau tion as to  some of  them.

H.R.  7004, int roduced  by Cha irm an  Staggers wi th the endorsement  
of  the  In te rs ta te  Commerce  C ommission  w ould (1) increase from 4 to 
7 months  th e per iod  w ith in wh ich  th e Commission could suspend a di s­
con tinuan ce notice pe nd ing  investi ga tio n,  (2) pe rm it th e Comm ission 
to  issue “co nd itional” deci sions, an d (3) cla rif y the  righ t to  jud icial 
review.
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H.R. 260, introduced by Representative  Bingham of New York, 
would specifically require th e Commission to consider financial assist­
ance available pursuant to the Urban Mass Transpor tation Act of 
1964 or  any other law for the purpose of  continuing passenger opera­
tions and the effort of the railro ad to avail itself  of such assistance.

H.R. 519, introduced by Representative Dwyer of New Jersey, 
would supplement the present provisions so as to require the continu­
ance of train s where required by the public convenience and necessity 
tha t involve railroads  eligible for proposed local, S tate,  regional or 
Federal programs which would directly affect the operation  or service 
of the tra in and substantially  benefit therefrom. And here is a very 
important point of Representa tive Dwyer’s bill—or th at  involve ra il­
roads that are parties to a proposed merger from which they could be 
expected to benefit.

My present view on these b ills is to favor II.R.  7004 except for the 
added “conditional” power which would be given the Interstate Com­
merce Commission; I am in complete accord with H.R.  260; I  am in 
accord with H.R. 519 except for the provision therein which would 
relate railroad merger proceedings to passenger t rain discontinuance 
proceedings. The next two pages take up the efforts I have made in 
the past 2 years in various ra ilroa d matters.

INV OLVEME NT W IT H  PASS ENGER TR AINS

I am vita lly concerned with railroads and passenger trains as a citi­
zen of Pennsylvania, as a stockholder of the Pennsylvania Railroad 
Co. (P RR ), and as a patron of both commuter and intercity railroad 
passenger service.

I have become fami liar with the workings of section 13a of the 
Inte rsta te Commerce Act as a  witness and as a par ty to several ICC 
proceedings.

I testified on February 17, 1967, at Williamsport, Pa., in finance 
docket No. 24398, Pennsylvan ia Railroad Co. discontinuance of trains 
Nos. 570 and 571 between Buffalo, N.Y., and Baltimore , Md. This 
proceeding involves the last remaining daylight PRR tra in service 
between Baltimore, Md., and Buffalo, N.Y., serving Pennsylvania  
cities such as York, H arri sburg, Sunbury, Will iamsport , Lock Haven, 
Empor ium, Renovo, and Po rt Allegany, among others. If  discontinu­
ance is permitted, there will remain only overnight passenger train  
service.

I filed a brie f with the IC C urging the continued operat ion of these 
trains as did  the State regulatory commissions of Maryland,  Pennsyl­
vania, and  New York.

I testified and am a full pa rtic ipant in finance docket No. 21510, pop­
ularly  termed the “inclusion” case whereby Erie-Lackawanna Railroad 
Co. (E -L ),  the Delaware & Hudson Railroad Co. (D. & H.) and Bos­
ton & Maine Railroad (B. & M.) defensively seek to be absorbed by 
the Norfo lk & Western Railw ay Co. (N. & W.) so as to reduce the 
inju ry facing them when and if the Penn-Central merger should ever 
come to frui tion.

This “inclusion” case is intimately re lated to the discontinuance of 
the Erie-Lackawanna’s Phoebe Snow passenger tra in which was au­
thorized by former Commissioner Webb by order served November 9,
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1966, in finance docket  No. 24205. The Phoe be Snow o pe rat ed  between 
Xew Yor k and  Chicago , se rv ing the  Pe nnsylva nia  com munities of 
Eas t St roud sb urg,  Cresco , Poc ono  Summ it, Sc ran ton, Corry , and 
Meadville .

Th e Pho ebe  Sn ow  case has been  pen din g rec onsid era tion since De­
cember 9, 1966, and the  “in clu sio n” case to which  it is rel ate d was 
orall y a rgued before the Co mmission on A pr il 13,1967.

Alth ou gh  Phoebe Snow , a da yl ig ht  tra in , ran  at a pro fit  in recent 
years  an d received the  en thu sia sti c sup port of its pa tro ns . Commis­
sioner  Webb fou nd in his  rep or t served November 9, 1966, th at  discon­
tinuan ce migh t save E -L  about $1.4 mi llion annually because much of 
the  Phoeb e Snow nonpass enger business could be ha nd led  on oth er 
tra ins. Th is alleged sav ing  played  an im po rta nt  role  in his  recom­
men ded repo rt served Dec ember 22, 1966, in the  “ inc lus ion ” case, since 
it made E -L  a more at trac tiv e pa rtne r fo r acquis ition by  N. & W.

I tes tifi ed and am a ful l pa rt ic ip an t in finance docket No. 21989, the 
pro posed  Penn-Centra l merg er  which the  U.S . Supre me  Court , on 
March  27, 1967, rem and ed bac k to  the  ICC fo r fu rthe r proceedings.  
Th is pro posed  m erge r is int im ately t ied  to New H aven  R ai lro ad  (NIT) 
passenger tr ai n service.

Alth ou gh  the heari ng  e xami ners in the  Pe nn-C en tra l ca se strongly  
opposed inclu sion  o f N Y passe nger opera tions in the pro posed  m erger 
as “a pe rsi ste nt and subs tan tia l bu rden ,” the  Commiss ion fou nd th at  
the Pe nn -C en tra l me rge r did no t have  enough  in its  favo r wi thout 
the  benefit  of  inc lud ing  NIT pa sse nger o pera tion s.

Ac cordingly,  it fou nd th at  the Pe nn -C en tra l me rger would not be 
con sist ent  with the  p ubl ic in te re st  wit hout inclusion of  N H  passenger 
service. (327 I CC  475,524.)

Th e Commission issued its  repo rt in the  New Ha ven passenger  d is­
continuance proceeding  (fin ance doc. No. 23831) sim ultane ously  on 
Apr il 27, 1966, with  its  deci sion  in the  Penn-Centra l merge r case. In  
po in t of  fac t, the  IC C foun d very lit tle  else in favo r of  the  Pen n- 
Ce nt ra l merge r. This is a fa r cry from the  o rig ina l jus tifi cat ion  for t he 
me rger a s advanced by  PRR a nd  NYC.

I am a pa rty to finance dock et No. 23832, the  prop ose d m erg er of the 
No rfo lk  & We stern and  Chesapeake & Ohio rai lro ads. Th is  merger is 
advanced  as defen sive in face of  the Penn-Cen tra l merge r and the  
N. & W.-C . & O. m erg er is e qua l in size to  the pro posed  Penn -C en tra l 
merge r.

Pr ac tica lly  on t he  eve of  th e opening  o f heari ngs, the Central Ra il­
roa d Co. of  New Jerse y wen t in to  reo rga niz ation . I  can  foresee th at  
pa sse nger opera tions o'f the Je rsey  Central might  be a vehicle for 
ap prov al of  t he N. & W .-C . & O. merge r, and the  Je rsey  Ce ntral has  
pe tit ioned fo r inclus ion in the N. & W .-C . & O. m erger. Th is  would be 
the New H av en  sto ry al l over  aga in.

POSITION ON PASSENGER TRAIN SERVICE

I  su pp or t the  basic pre mi se of  the 1958 leg islation  enact ing  the  
present, sect ion  13a of the  In te rs ta te  Commerce Act. Sh ippe rs  of f re ight  
sho uld  no t be  obl iga ted  to  un du ly  subsidize passeng er o perat ion s which 
are an undue drain  upo n in te rs ta te  commerce an d whi ch are  no t re­
qu ired by th e pu blic  convenience an d necessity .
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Fre ig ht ra tes  and service ar e cru cia lly  impo rta nt  to  th e commerce of 
a St at e or  a region. Tru ly  burdenso me  passenger servic e which is 
nev erth eless esse ntia l should be un de rw rit ten by th e loca l, Sta te,  or 
reg ion al gov ernmenta l orga niza tio ns  in c ooperation  and  pe rh ap s jo in t 
pa rti cipa tio n wi th the executive agencies of the  Fe de ral Government .

The 1958 ame ndm ent  w as p ass ed  upon  a record  show ing  a  f ar dif fer ­
en t financ ial pictu re  fo r the  easte rn rai lro ads th an  exists tod ay.  Fo r 
exam ple,  conso lida ted  Pe nn sy lvan ia  R ail road  Co. ne t in come was $11.8 
mil lion  in 1958 and  fu rthe r dr op pe d to  $1.1 m illi on  in 1960. How ever, 
net incom e has  risen dram ati ca lly  in each subseque nt ye ar  and  reached  
$90.3 mi llio n fo r the  ye ar  1966. Th erefore, what constitu tes  an “undue’’ 
bu rden  to da y should be s ign ificantl y differen t fro m the  y ea rs  1958-60. 
Of course, it is obvious  t ha t tliis  cha nges from  ye ar  to  ye ar.

On t he  ot he r ha nd , I  str on gly su pp or t rai lro ad  p ass enger service and  
pr ef er  to rid e tra in s when my sch edu le permits  and when the  trai ns  
are  clean. I  u rge m any of  th e m odifica tion s f or  sec tion  13a p rop osed in 
the  leg isla tion under con sidera tion by your  c omm ittee .

I  po int  out  here , by the  way , wi th  reg ard to clean  trai ns , that  the  
ra ilr oa d indu st ry  in Am erica is th e only indu str y with whi ch I am 
famili ar , an d T have been a bus inessm an fo r many,  many years , th at  
when it face s m ore com pet ition it redu ces  se ndee and  rais es the  price s 
fo r th at  service, and  then wonders  why  it con tinu es to loose business. 
I f  any  o ther  indus try  ra n its elf  in the sam e wa v, it wou ld g o broke .

FAILIN G OF THE INTERSTATE COMMERCE COMMISSION 
UNDER PRESENT POLICY

Before g et ting  into my com ments fo r st reng the ning  the true  p urpose 
of  sec tion 13a, I wish to s ta te  my view  tha t the IC C is n ot ad min ist er ­
ing  the  p ass enger tra in  poli cy es tab lished by Congress in 1958.

I dir ect  yo ur  attention specifically to rai lro ad  me rge rs, where the  
Commiss ion is us ing  pas senger  service as th e p rin cipa l jus tif ica tion for 
a series of  ra ilr oa d mer gers. H.R.  519 would  merely  bring  thi s fac t 
more into the open and  mak e case law  into  sta tu to ry  poli cy. Furt her­
more.  an d even a pa rt from me rge rs,  I  detect, a possible new pol icy  f rom  
the  speech of  Comm issioner Tu ck er  giv en Ap ril  17, 1967, wh ich mig ht 
spell the  end  of long-haul  da yl ight  pas senger  tra in  runs .

Ra ilr oa d me rgers : Since  it is my  un de rst an ding  th at  it is the de­
cla red  pol icy of  Congress  not to req uire  fre ight  sh ipp ers to  subs idize  
undu ly burden som e pas senger  s ervi ce, it follow s th at  the Comm ission  
sho uld  not circum ven t th at  policy  by reso rt to a ra ilr oa d uni fica tion  
pro cee din g a rising  un der sec tion  5 (2 ) of  the  Int er st at e Commerce Act.

I f  the Pe nn -C en tra l me rge r is ba d,  why does it become con sist ent  
with the  public  inte res t by a t akeove r of  New Haven  passe nger opera ­
tions?  T his is no t only a su bs idi zat ion  of passenger  service by shippers  
of  freigh t, hu t require s th at  south ern New En gl an d and  the affluent 
Fa irf iel d Co unty,  Conn.,  comm ute rs be bailed out by Pe nnsylva nia , 
West Vi rg in ia . Kentu cky , Tennessee, and oth er States  in the App al a­
chian region.  The Sta tes  of Connect icu t, Massac husetts , and Rhode 
Isl an d com pla ined abou t th ei r paym en ts to the  New Ha ven Ra ilr oa d 
in th ei r jo int  br ief to the  F .S . Su prem e Court  in the  Penn-Cen tra l 
me rge r case f iled December  30,1966:

The se  st a te s,  a s  al re ad y po in ted ou t in  th e  discus sio n of  th e ir  in te re st , su pr a,  
a re  sp en di ng  vast  su ms of  mo ney to  su pport  th e  New  Hav en , a p ri va te ly  ow ned
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utility  in which they have no proprietary interes t. This money must be diverted 
from equally pressing needs in the areas of education, health, welfare, urban 
renewal, cultural  enrichment and the myriad other services which the states 
help sup por t

Th is  is tr ue fo r the  State s of M arylan d,  West  Vi rg inia , Pe nn sy l­
vania , a nd  others.  A nd  why s hou ld we in these S tates  be called upo n to  
subsidize the opera tions of  the  New’ Ha ven Ra ilroad se rvi ng  ju st  the 
St ates  in New’ En gl an d ?

The longer merger is delayed, the longer these payments must continue, so 
tha t what was begun as interim emergency assistance becomes an unending 
burden.

Th e th re at  of  a Penn -C en tra l merge r has  caused the Er ie -L ac ka ­
wa nna to  seek pro tec tion by inc lus ion  in the N. & W. system. In  this 
sit ua tio n, discon tinu anc e of the Phoebe  Snow7 faci lit ates  inclusio n.

Re presen tat ive Dw yer ’s bill , H .R . 519, fra nk ly  pu ts  the issue of 
ra ilr oa d merge rs and  pas senger  serv ice  square ly before  you . I  urg e 
th e m erg er pro vis ion  of H.R. 519 not be adopted  and , fu rthe r,  th at  th is 
com mit tee in its  re po rt declare a firm pol icy again st the use o f ra ilr oa d 
me rge rs to  eithe r bail  ou t or k ill  pas sen ger service.

Th e pro ble m of mixing ra ilr oa d me rgers  a nd  pas senger  dis conti nu ­
ance  proce edings does  no t a pp ea r t o have  ar isen pr io r to  the ye ar  1958 
because the St at e reg ula tory agencies ha d juris dic tio n over  pas senger  
tr ai n  service and the IC C ha d ju ris dict ion over ra ilr oa d unif icat ions .

Sec tion  13a h as p laced the  two  ty pe s of cases in  th e h an ds  of  the same 
Fe de ra l agency. I  th ink a good  argu m en t mi gh t be made fo r eith er 
re tu rn ing th e pas senger  t ra in  po we r to  the  State s or  e lse term inat in g 
the  power of  the  ICC  to  g ra nt an ti tr ust  immu nity in ra il ro ad  unif ica­
tio n matt ers .

Th e presen t pra ctice of the  Com mission  opera tes  unf ai rly again st 
ru ra l areas,  mi ning  area s, and those citie s whi ch hav e take n step s 
towa rd  a solu tion o f th ei r pass enger t ra in  problem s. Th e Pe nn -C en tra l 
me rge r w ould adverse ly affect  P en ns ylva nia because  traf fic mo vin g be ­
tween Yo ungstown and  Columb us, Ohio, on the west, an d Lin den , 
N.J. , on the eas t, would be dive rte d fro m the  Pe nn sy lvan ia  Ra ilroad 
ma in line across  Pe nnsylva nia  in fa vo r o f th e New Yo rk C en tral  ro ute  
across New  Yo rk  State  ru nn ing betw een Buffalo  an d Al ba ny , N.Y.

Th is propose d merge r has tr ig ge re d the  “inclusion” case  which 
w’ill be adverse  to Pennsylva nia  ap art  from the Phoeb e Sno w dis ­
con tinuan ce.  Th e same Pe nn -C en tra l me rge r has tri gg ered  C. & O -  
B. & O. to  control the  W est ern  M arylan d Ra ilw ay, which  uni fica tion  
wou ld te ar  up much  of t he  Wester n M arylan d tra ck , ru nn in g throug h 
M arylan d an d pa rts  of Pe nn sy lva nia, in fav or  of  the B. & O. rou te 
an d hav e a sub sta nti al adverse im pa ct  upo n El kins , W.  Va. , and  
Hag er sto wn,  Md.,  in pa rti cu lar.

And  now  comes anoth er prop osal—th at  of N. & W .-C . & 0. to 
defen d themselves again st the Pe nn -C en tra l merge r. Th e New’ Have n 
tran sp or ted about 5 bill ion  ton -miles in 1966, w hereas  Pe nn -C en tra l 
ca rri ed  over 92 bill ion ton -miles . Th e 5 bil lion is the ta il wa gg ing  
the dog,  n ot  only  o f the 92 bi llion  of  P en n-Ce ntr al  b ut  the  e nt ire  r ai l­
roa d system  in  the  eastern  di str ic t.

Shou ld al l of  these ra ilr oa d con sol ida tions,  with  the  re su lti ng  loss 
of  comp eti tion, tear ing up  of tra ck s,  red uction in fac ili tie s, and so 
fo rth , tak e place under sect ion 5(2 ) of  the  act  on the alle ged  gro und
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of preserving New Haven passenger service, despite the policy ex­
pressed in section 13a ?

Dayl ight  trains: Commissioner Tucker, in his April 17, 1967, speech 
to the Western Railway Club at Chicago, Ill., called for a tough 
policy with respect to the future  of passenger tra ins  in the years
ahe ad:

In implementing the concept of an integrated national rail  passenger system, 
passenger trains should not be continued in operation merely because they are 
a convenience to the traveling public. A tougher and more reali stic standard is 
needed. Under any standard, the Na tion will need, by the 1970’s a t least , a strong 
network of high-speed, medium-range passenger trains—of the Tokaido line 
genre—supplemented by a small but  viable core of long-haul overnight services 
between emerging megalopolitan communities, and to and from primary sites of 
national historic interest.

Commissioner Tucker  is overlooking the fact that continua tion of 
passenger trains is absolutely essential if America is to grow in the 
future . We cannot carry  the full  transportation  load on highways 
and through the air.

In terms  of planning for tomorrow, we need have no hesi tancy in terminat ing 
those inte rsta te or intra stat e passenger tra ins which are not demonstrably needed 
in eithe r the short or long term.

I am disturbed by what the above may mean for present long-haul 
daylight passenger tra in service. Will the Commission use the in­
creased power of H.R. 7004 to “condition” discontinuance petitions 
tha t will hamstring prote stants to a dayl ight passenger train dis­
continuance proceeding ?

Throughout the rest of the world, in Europe and even in part s of 
Lat in America, they are build ing more railroad service rather than 
trying to terminate it.

We had a very interes ting situation develop recently in a train 
discontinuance case, that of t he Pennsylvania trying to eliminate the 
dayl ight  trains between Buffalo and Baltimore. Hear ings  were held 
in Harrisburg,  Williamsport, Olean, and Buffalo, and some 40 or 
50 or 60 witnesses appeared a t these hearings.

The Pennsylvania Railroad presented evidence showing tha t they 
were losing money on the entire run between Baltimore  and Buffalo. 
Witnesses in opposition to the discontinuance submitted evidence to 
show that the figures for the Pennsylvania Railroad were not cor­
rect, and the Pennsy admitted that they were in fact  making a profit 
on the entire run.

Then at the very end of the hearings, in fact during rebutta l, they 
asked permission of the Commission to put  in a new case and to dis­
continue the train service between Harrisburg  and Buffalo instead.

None of the witnesses who had testified against the  proposed action 
were even aware tha t they were going to make this change. This neces­
sitated going back into the record and digging out the financial in­
formation to show t hat  tha t port ion of the service from Har risburg 
to Buffalo was still operating at a profit.

At the close of the scheduled hearings during rebu ttal evidence, 
PRR  introduced a new revenue-and-cost study covering only the 
Harrisburg-Buffalo segment of the run. Its  counsel stated that the 
Comniission had the power to gra nt  a part ial discontinuance of the 
daylight, trains over the 312-mile segment between Harris burg and 
Buffalo, while retaining the 83-mile run between Baltimore  and Har-
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ris bu rg . The he ar ing ex am iner  expressed doubt on the  ma tte r, but  
the  Commission on Marc h 3, 1967, upheld the righ t of  PR R to in tro­
duce thi s evidence, which com ple tely  chan ged  the “rule s of the  game .” 
A n ew rou nd of heari ngs commenced  w hich last ed fo r a longer  perio d 
th an  P R R ’s in itial  case. Ho wever , since these fu rt her  hearings were 
held in  Wash ing ton , D.C ., it was impossible to recall  the  local wi t­
nesses  who had  test ified  in  Har ris bu rg , W ill iamsp or t, Olea n, and  
Bu ffa lo so as to add uce  tes tim ony at tack ing the  new proposal. In  
essence, the  umpire s wer e pe rm itt ing one team to  play  foo tba ll on 
th ei r home field whereas eve ryone else had come prep ared  to pla y 
bas eba ll as ori gin all y ann oun ced . I th ink th is was  an er ro r but the  
witn esse s if they were go ing to test ify  again st it now  wou ld all have 
to  come to Wa shington  an d it made  it more  difficul t fo r us to oppose 
the  disc ont inuanc e of  t hi s tr ai n.

I  th in k th at  th at  was  real ly  an er ro r on the  par t of  the IC C but 
th at  will  have to be de ter mi ned, of course , in the  fu ture .

Thi s March  3 da te also ha s some signficance because only  the day be­
fore  the  Comm ission releas ed its  jus tifi cat ion  in su pp or t of  H .R.  7004 
an d companion bill , S. 1175. Th e Commiss ion sta ted in its  March  2 
press re lease:

One section of the bill would author ize  the contin uance or restora tion  of oper­
ation  of service, subject to ter ms  and  conditions that  mig ht be found jus t and 
reasonable . Under the cu rre nt  sta tut e, the Commission has only the option to 
perm it the  discontinuance to go into  effect or to require  the  service to be con­
tinue d. The Commission a t pre sen t has  no power to impose any  changes or othe r 
.conditions under which the service should be continued.

Se na to r Mag nuso n stat ed  in int rodu cin g S. 1175 on  March 3, 1967:
Mr. Magnuson. Mr. Pre sident . T thin k the rea l importance of the bill is that  

the  Interst ate Commerce Commission heretofore had to say yes or no on an 
application. They will now be able  to say that  th e service cannot  be d iscontinued 
for  a cer tain  period of time or  t ha t the service can be cu rta iled or that  there  can 
be a consol idation of service.

Th e bill would provide flexib ility and would be in the public  in teres t. (Congres­
sional  Record, p. S3027.)

In  view of  the fac t th at  the Commission  has  yet to  present any  e x­
am ple s of  passenger  tr ai n  cases which  might  be decided  different ly, 
ha d it  the  power to “c on di tio n” its decisions, I  que stio n whether it is 
adv isable  to give the Com mission  such addi tio na l powers. I  have  an 
open mind but can not, in the absence of  inform at ion from  the  Com ­
mission , sup port its  req uest fo r addit ion al power.

MOST OF THE PRO VISIONS OF TH ES E BIL LS ARE DESIRABLE

As alread y poi nted ou t herein , the added powe r requested by the  
Com miss ion to “co nd ition ” a discon tinu anc e or de r does  not ap pe ar  to  
have  been  justi fied, a nd  I  believe the  Commission is circ umven ting the 
policy o f section 13a in  it s ra ilr oa d me rge r decisions. How ever, most o f 
the othe r provisi ons  o f H .R . 7004 seem d esir able . The se are  (1) an ex­
ten sio n of  the  4-m onth inv estig ati on  period to 7 mon ths,  and  (2) 
cl ar ifyi ng  the r ight  to  jud icial  review.

In  connection wi th ju dicial  review, un ce rtaint y has arisen as to 
wh eth er  a prote sta nt  mu st firs t pe tit ion  the Com mission  for recon­
sid erati on  of  an orde r au thor iz ing discon tinuan ce and have a de ter­
minat ion the reo f pr io r to  the  commencement  of  judicial  review. The 
Com mission , on Au gust 3, 1966, took the  pos itio n befo re the Senate
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Commerce Committee in hearings on Senate Resolution 284 that jud i­
cial review may not be invoked p rior to a rulin g by the agency on peti ­
tions for reconsideration. (This was also the Commission's position in 
Public Service Board of the State of Vermont  v. United States (C.A. 
4611, U.S.D.C.-D. Vt., 1966). I unders tand tha t the Commission lias 
since adopted a neutral policy on the question whether a court , relying 
upon its inherent equity power, can issue an injunction to  preserve the 
statue quo, pendente li te, even though  a “final” orde r has no t been is­
sued by the Commission. (/State of Vermont v. Boston <6 Maine, C.A. 
4799, U.S.D.C.-D. Vt., pending.)

It  might be possible for  the Commission to remove th is uncertainty 
(Public Service Board o f Sta te of  Vermont v. United Sta tes, 87 S. Ct. 
3 (1966)), now by amending section 1.101 (a) (2) of its General Rules 
of Practice, so as to make orders under section 13a administratively 
final when initially  rendered by division 3 of the Commission. This 
might clar ify the right  of effective judicial review at a stage where i t 
could be possible to obtain an interlocutory injunction so as to keep a 
given passenger t rain in opera tion pending judicial review. Most pas­
senger discontinuance cases are decided by division 3 of the Commis­
sion, and orders of division 3 are ordinarily ripe for judicia l review 
except where an examiner's report has been omitted.

The situation facing protestants in a discontinuance cases is that the 
order of division 3 is released only a day or two prior  to the expiration 
of the 4-month statutory  period and has not been the subject of a prior 
examiner’s report. I f discontinuance is authorized, a p rotes tant should 
have a clear right to ins titute  judicial review procedures at once. The 
difficulty is that since an examiner's report is omitted in a section 13a 
case the initia l decision of division 3 is not final for review purposes 
by section 1.101 of the Commission’s rules. An amendment of section 
1.101 might clarify the right of a protes tant to seek judicial review, 
obtain an interlocutory injunction, and yet not deprive the Commis­
sion of the  opportunity to revise it s order upon reconsideration. It is, 
of course, difficult to restore a passenger train  and expect the former 
level of patronage i f the  tra in has been discontinued for a subs tantial 
period of time. The additional 2-month period of H.R. 7004 beyond 
the statutory 7 months might provide the answer if the Commission 
would positively act within such period.

As mentioned elsewhere in my statement, I am in accord with the 
purposes o f I I.R. 260 and H.R. 519, except for the merger provisions 
of the latter.

CERTAIN ADDITIONAL MATTERS MI GH T PROPERLY BE CONSIDERED BY THIS 
COMMITTEE

On March 27,1967 the U.S. Supreme Court denied certiorari  in Xo. 
1066, The Pennsylvania Publ ic Ut ilit y Commission et al. v. The Penn­
sylvania Railroad  Company. The background of this proceeding is 
that the Pennsylvania Public U tili ty Commission had denied a request 
of the PR R to discontinue the Pennsylvania portion of its H arrisburg , 
Pa.-Hagerstown.  Md., passenger train . Thereafte r PRR filed a peti­
tion with the ICC under section 13a (1) to discontinue the en tire inte r­
state operation. The ICC failed to institute  an investigation with the 
opportuni ty for hearings, so th at  the discontinuance became effective 
without  suspension. This case bring s to light the issue of perm itting
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disc ont inuanc e of trai ns  w ith ou t t he  opp or tuni ty  fo r a hearin g, which 
is the  situa tio n tod ay if  the IC C fai ls to  sus pen d the disc ont inuanc e 
noti ce. In  view of the  fa ct  t ha t section 13a has  been on the  books fo r 
alm ost nine y ears , I  th in k r ai lro ad s s hou ld hav e long  since  taken step s 
to termi na te any  real ly  fla gr an tly  burdensom e trains . Accordingly , I  
su pp or t whatever  l eg isl ati on  m ay be pro posed to  req uir e a he ar ing in 
all  f ut ur e di scontinuanc e proceedin gs.

Th ere is, I believe,  a tec hn ica l am big uity in H.R . 7004 w ith  respec t 
to the  bu rde n o f p roof  in a disc ont inuanc e case. A lth ou gh  the ra ilr oa d 
would  have the  bu rden  of  est ab lishin g th at  pu bl ic convenience and 
necessi ty pe rm it the dis con tinuan ce and th at  th e serv ice would undu ly 
bu rden  i ntersta te commerce, the  findings req uir ed by H.R.  7004 would 
be in  a neg ativ e fo rm.

Th e rai lway l abor  o rgan iza tio ns  ha ve rep ea ted ly  u rged  t hat  ce rta in  
form s of  p rotect ion  be prov ided  employees displa ced  up on th e discon ­
tin ua nc e of  passenger  t ra in s.  I  t hink  t hat  y ou r com mit tee  shou ld give  
ca re fu l con sidera tion  to  the lab or pro tec tive pro ble m in its  de lib era ­
tions .

I  wish to s ince rely  th an k thi s com mitt ee for  the  oppo rtun ity  affo rded  
me  to present th is s ta temen t on the  pro blem o f ra il ro ad  pas senger  trai n  
service.

Mr. F riedel. I  wa nt  to  th an k you,  M r. Sh ap p,  fo r your sta tem ent . 
Alth ou gh  I  don’t ag ree  w ith e ve ryt hin g you said  I  wan t to  com plim ent  
yo u fo r your service as a  pub lic -sp iri ted  citi zen.

Mr. D ingell.
Mr . D ingell. I  have  no questions, Mr . Ch airm an , except to th an k 

Mr. S happ .
Mr. F riedel. Mr.  Devine.
Mr . Devine. Tha nk  you, Mr . Sh app. Ar e you ap pe ar ing as a mem ­

be r of the  public or a s toc khold er o r not represen tin g an y or ganiz ation  ?
Mr. Shap p. I  am repr es en tin g myself , sir , an d have  been fo r some 

5 y ea rs  in my ba ttl e ag ains t the me rge r of  the Penn sy lva nia Ce ntr al 
an d some of these  oth er m ergers .

Mr . Devine. You ma de one sta tem ent where you said th at  th e ra il ­
ro ad  indu str y is the on ly one th at  when comp eti tio n gets tou gh  they  
reduce  service. W ha t wa s yo ur  sta tem ent?

Mr. Shapp. They reduce service an d in crea se p rices a nd  then  wo nder 
wh y the y con tinu e to lose  more business. In  fact , they  are in a be tte r 
posit ion  t ha n th at  if  t he y wa nt  to discon tinu e a t ra in  because, as they 
di d in  1961, as the y di d in  the tr ai n  between Buffalo and Baltim ore , 
an d show th at  they  are  los ing  money, show how th ei r tre nd  is goi ng 
down  and in th at  case it  was denied bu t then  b y red uc ing  t he service, 
op er at ing di rty cars, us ing ra ilr oa d sta tio ns  t hat  h ave been u np ain ted 
sinc e I  guess the Civ il W ar , no plu mb ing  that  works  i n these sta tions  
an d so on and  so fo rth , th ey  do e ve rything  they p oss ibly  can to di sco ur­
age  t he  pub lic fro m ri d in g th e trai ns  and  come bac k a few yea rs la te r 
an d say , “ See, we to ld  you  th at  th e numb er of  ri de rs  w ould  decrease.” 
Th ey  have  the pow er to  lo ok int o t he  fu tu re  and  by ad op tin g nega tive 
polici es and service mo re or  less mak e th ei r crys ta l bal l observa tions 
come  tru e i f th ey  wa nt  to.

Mr . D evine. Tha nk  y ou.
Mr. S iia pp . Tha nk  you , Mr. C hairm an.
Mr. F riedel. I  wa nt  to  th an k you, Mr . Shapp .
Mr. S hap p. Tha nk  you very  much .
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Mr. F riedel. Our next witness is Mr. Anthony Haswell, attorney 
from Chicago, Ill.

Mr. Haswell, you may proceed.

STATEMENT OF ANTHONY HASWELL, ATTORNEY, CHICAGO, ILL.

Mr. H aswell. My name is Anthony Haswell. I am an attorney at 
law with offices at  77 West Washington Street, Chicago, Ill . I appear  
here today in support of I I.R.  7004. My inte rest is that of a ra ilroad  
passenger.

I make periodic use of passenger trains in my own travels. This 
service is useful and convenient to me. As a citizen, I have a further 
interest in its preservation as a valuable nationa l asset, which ful­
fills a substantial demand for transporta tion in peacetime and is a 
vital need in war or national emergency. I believe th at enactment of 
II.R. 7004 will be of materia l assistance in preserving and improving 
passenger service.

Unless action is taken now’ to strengthen  controls over train dis­
continuances, much of present rail passenger service will be up for 
abandonment in the next few years. The president of the Chesapeake 
& Ohio has stated tha t his company would get  out of the passenger 
business as fast as possible if  the regulatory authorities would agree. 
The Southern Pacific has made clear tha t it would do likewise. The 
Southern Pacific, the Chicago & North  Western, and perhaps others 
have alleged tha t railroads no longer have a public uti lity  obligation 
to run  intercity  passenger tra ins. While the ICC refused to permit the 
discontinuance of the Cali fornia Zephyr, another attem pt to do so 
could be made within the next 12 months. Last year's proposal of the 
New York Central to discontinue its through passenger service between 
the East and the Midwest, including the famed 20th Century Limited, 
could be revived at any time.

Before discussing the specifics of H.R. 7004,1 will try  to define the 
kinds of railroad passenger service which I  believe are worth keeping 
and improving.

1. Commuter service.—Anyone who has fought rush-hour traffic 
on the expressways of big cities knows how vital rail commuter service 
is. Indeed, were it to be discontinued, a number of cities would become 
virtual “ghost towns.” Nevertheless, there have been several attempts 
or threatened attempts by rai lroads to discontinue commuter service.

2. High-speed intercity service.—In  a very short time, high-speed 
train service between big cities will be as essential as commuter service. 
Commonsense tells us tha t the  inst itution of such service will be facili­
tated  if in the meanwhile the present t rains  are retained. If  stations 
are closed, ticket selling and sales organiza tions disbanded, and extra 
tracks  ripped  up, it will be that  much more difficult and expensive to 
revive t rain  service la ter on. Yet in a number of instances, passenger 
service either has been discontinued or is proposed to be discontinued 
between points which might well need high-speed service in the future.

3. Other kinds  o f u seful passenger service.—Aside from commuter 
service and high-speed service in densely populated  areas, I believe 
tha t there is and will continue to be a useful and valuable place for 
rail passenger service in a number of other markets, even though it 
may not be an essential need:
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(a ) Long-di stance  send ee  fo r tour is ts : The ste am ship lines used 
to  prom ote  business by proc la im ing th at  “get tin g there is ha lf the  
fu n. ” Suc h roads as the  San ta  Fe , Un ion  Pacific,  Great  No rthern , 
Nor th er n Pacif ic, Bu rl ingt on , Ill inoi s Ce nt ra l, an d Coast Line offer 
serv ice t hat  makes t hi s cl aim  tr ue  fo r r ai l t rave l as  we ll, and as a r esu lt 
are  cont inuing  to fill th ei r lon g-d ista nce  tra in s. As  vacat ion  time is 
inc rea sed  f or  more and  m ore  people , the re is less  incent ive  fo r th em to  
ge t wh ere  they are  go ing  by the fas tes t poss ible  mea ns. The pic tur e 
windows and  domes of a goo d tra in  offer an  idea l way  to see our  
co un try  in com fort . The tr a in  is fas ter , more  rel ax ing , and saf er than  
automobi le, and o f course mu ch closer to  the scenery th an  th e a irp lane. 
The se typ es of tra in s wh ich  complete th ei r run s ov ernigh t are  sti ll 
at trac tiv e to  businessmen as a n a lte rnati ve  to a ir  trave l.

(&) Second is short  to medium dis tance day  service (100 to 500 
miles)  : Even ap ar t fro m fu tu re  po ten tia l fo r high-spee d service in 
some area s, tra ins as the y exi st now, con tinu e to offer sufficient advan­
tag es ove r o the r modes to ju st ify  the ir conti nuati on  a nd  improve men t. 
Th e tr ai n  is roomier, more com for tab le, and ge ne ral ly  fa ster  t ha n the  
bus; cheap er and  m ore re laxing  tha n the  a irp lane ; an d more relaxing, 
sa fe r and  often fas ter  than  au tomobil e.

(<?) Group movemen ts, spec ials , and excursions: Th e la rg er  the  
gr ou p,  the more efficient a nd  economica l the  pa ssenger tr ai n  becomes in 
com par ison to oth er form s of  tra ns po rta tio n.  Ad di tio na l cars can be 
added a t very lit tle  increased dir ect  expense. S ki tr ai ns  to th e no rth  and  
“show" t ra in s to New Yo rk are  only  two  of t he  many  typ es  of  pop ular  
excurs ions operated each year . Special  t ra in s are  an appe al ing al te rn a­
tiv e to  fighting  the crowds on the  hig hw ay th at  ine vit ab ly appear 
whene ver  the re is a big sp or ts  event or othe r aff air  at tr ac tin g lar ge  
numb ers  of  people to one locatio n. Such  trai ns  benefit  no t only  those 
who  use them, but also the othe rs who h ave n o choice bu t t o be on the  
hig hw ay . The capabi lity of  econom ical movem ent  of  tra in- loa ds  of 
people is why  tra in s are  so sui ted  fo r ha nd lin g seas onal and  hol iday 
trav el  peaks, and  why  they  would be so valua ble  in  tim e of wa r or  
na tio na l emergency.

Th e specific changes th a t will  be mad e in the presen t law by 
H.B . 7004 have alr eady  been  discussed by pre vio us witnesses.  In  my 
opinion , these changes will ena ble  the  Commission  t o more adeq uate ly 
ap prai se  a nd  ev aluate  the pu bl ic  in ter es t fa ctor  in  passin g on indiv id­
ua l cases coming before  i t. Th e proposed pro vis ion  re la ting  to reason ­
able ter ms and  con dit ions sho uld  be pa rti cu la rly he lpfu l. The ICC 
would  hav e some flexib ilit y in issuing its  ord ers , ins tea d of  being 
lim ite d t o s aying e ith er  yes or  no at  present . For instanc e, the  Commis­
sion cou ld allow d isc ontinuan ce of  some tra in s over a given rou te pro­
vided th at  those  whi ch rem ain ed  were speeded up  or  othe rwise im­
pro ved. O r i t could pe rm it discon tinuan ce of part  o f a tr ai n  on condi­
tio n th at  t hrough  se rvice  o r a direct  connection be es tab lish ed wi th the  
po rti on  th at  rem aine d, ei th er  with oth er trai ns  o f the same rai lro ad  
or  by coordinat ion  w ith othe r rai lroads.

Bu t beyond  its beneficial effect in specific cases, I  believe  that  th is 
leg isl ati on  will in two respects  br ing abou t an imp rov ement  in the  
to ta l pictu re  of rail  passe nger service.  Fi rs t, passage of thi s bil l will 
be a cle ar message fro m th e Congress to the  ra ilr oa d ind ustry  th at  
use ful  pas senger  service mus t be con tinu ed and imp roved.  Once thi s
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message sinks in, I am confident th at  ther e will  be a much more pos i­
tive ap proa ch  to pas senger  business  on the pa rt  of the  in du st ry  than  
the re is now. Were  tlie ra ilr oa ds  to become con vinc ed th at  they 
cannot  go out of the  passe nger business , service wou ld impro ve sub ­
stan tia lly , because it would th en  be in th ei r best  in ter es t to  at tr ac t 
more patr on age. Continue d poor  service would only inc rease losses a nd  
ta rn ish the companies’ publi c image. I point out  th at  the  Ca nadia n 
Na tional Ra ilw ay  was pu rsui ng  a policy  of  with draw al  fro m the 
passenger business un til  its  ma nag ement  becam e con vinc ed th at  th is 
wou ld not be per mi tted. Pa ssen ge r policy was ree va lua ted  and re­
vers ed com pletely , wi th the  re su lt th at  tod ay th e Ca na dian  Na tional 
Service  is the  envy of many peo ple  in thi s country .

Some tim e ago Ch air ma n Be n W. Heine man, of the Chicag o & 
No rth  W estern  was a sked  w hy his  company had spe nt so much money 
and  effort  to improve  its comm ute r service. He  re pli ed :

“We did no t th ink we cou ld ge t out of the business—poli tic all y, it 
was impossible,  and  it wou ld have  caused too much ill will.  Since  
we were  go ing  to stay in the  business, we conc luded we sho uld  run 
it as well a s poss ible.”

I believe th at  the same res ult  will  follow  as to in te rc ity  passenger  
service once manageme nt reache s the  same conc lusions.

A second  beneficial effect o f th e prop osed  leg isla tion will  be, by  slow­
ing  down the pace of discon tinuan ces , to allow sufficient tim e fo r the  
dev elopm ent  of  pos itive governm ental  pro gra ms  to all ev iat e the eco­
nomic pro blems which  beset mu ch of  pres ent  ra il passe nger service. 
One  possibil ity  is a nat ion al passe nger car co rpo rat ion , which could 
acquire , reb uil d, repa ir and m aint ain much  of  the  prese nt passenger  
ro lling  stock, and  eve ntu ally prov ide new equ ipm ent , operate jo in t 
passenger termi na ls,  and so fo rth.  But such th in gs  can not be done 
ov ern ight , and if  many more  t ra in s are  d iscont inued,  t he  q ues tion  will 
be ac adem ic. I might add th at p assag e o f H .R. 7004 wo uld also  sig nif y 
the c onc ern  of th e Congress  to  th e new De partm ent of  T rans po rta tio n,  
and thus  e nco urage the D ep ar tm en t to pro vide fo r tr ai n  serv ice in its 
pl an ni ng  fo r an overall  tran sp or ta tion  policy.

I rep ea t th at  I sup port the bil l as pre sen tly  d ra fted , as an imp rove­
ment ove r the  exist ing  law. Ho we ver. I submit  the fol low ing  ad di ­
tional sug ges tions t o this  comm itte e f or  st reng then ing th e law f ur th er :

(1) Th e ex ist ing  lan guage of  the sta tu te  givin g the Commission 
pow er to  orde r con tinu ance of  the service  upon sho wing of  public 
convenience and  necessity , and so forth , wou ld ap pe ar  inconsis ten t 
with  the lan guage in the  bill  pl ac in g the  b urd en of proo f on the  ra il ­
roads.  I sug gest th at  the  legisla tio n be reworded to give  t he  pow er to 
the IC C to  authorize dis con tinuan ces  upo n a showing  th a t pub lic 
convenience and necessity, and so fo rth , do no t requ ire  th e service.  
Th is would  make clear th at  the  ra ilr oa d,  n ot the publi c, ha d the du ty 
of  seeking a ffirm ative  reli ef.

(2)  As  the law now sta nd s, the ra ilr oa d*  can come back to the  
Com mission  aga in fo r dis continuance au thor ity  af te r 1 ye ar  has  
elap sed  fro m the  date of  an or de r req uirin g continuance of  service. 
I  believe  th at  the  Commission  s hould  have discre tion to set th is  period 
betw een 1 an d 5 years. In  cases wh ere  th ere  is  a cle ar po tent ia l fo r th e 
service, a lon ger per iod  wou ld be ap prop ria te . I f  the  ra il ro ad  k new i t 
cou ld not ap ply aga in fo r dis con tinuan ce au thor ity  fo r several  yea rs,

79 -7 05 — 67-



46 PASSENGER TRAIN ABANDONMENT

it would have incentive to  make a sincere effort to improve the serv­
ice, rath er than  promptly begin to prepare for the next attempt at 
discontinuance.

(3) The law should be amended to provide tha t no interstate tr ain  
service may be discontinued or changed, in whole or in part, unless 
authority  is obtained from ei ther all the States th roug h which it runs, 
or from the Commission under section 13a. As things are now, an 
interstat e train  can be discontinued piecemeal by discontinuing the 
segment through one of the States through which it operates. Thus, 
the interest of one State in mainta ining through tra in service can be 
undermined by the indifference of its neighbor.

(4) Finally, in my opinion, the proposal of the National Associ­
ation of Railroad  and U tilit ies Commissioners for  a joint  board pro­
cedure is imaginative and constructive, and I would support  it as an 
alternative  to II.R. 7004. Another approach which this committee 
migh t consider is a simple repeal of section 13a (1) , leaving section 
13a(2) as an avenue of relie f for the rail roads from arbi trary  refusal 
of State commissions to g ran t discontinuance in proper  circumstances. 
If  th is is done, section 13a (2) could be amended to insure prompt dis­
position of cases thereunder by the ICC, as is now required under 
section 13a (1).

I appreciate the opportuni ty to state my views before this 
committee.

I would also like to commend Chairman Tucker and the Inters tate 
Commerce Commission fo r the  leadership they are tak ing with regard 
to rai l passenger service problems.

Mr. F riedel. I  want to thank you, Mr. Haswell, for a very fine 
statement. You have some very good suggestions there. The committee 
will consider them.

Mr. Devine, did you have any questions?
Mr. Devine. I  apprec iate having the benefit of your views as a pr i­

vate attorney and a private citizen.
Mr. H aswell. Thank you.
Mr. F riedel. We will recess for 5 minutes and tr y to finish up today 

so that  we won't have to meet tomorrow.
(Whereupon, a short recess was taken.)
Mr. Friedel. Before we proceed with the next witness, the com­

mittee wants to welcome this fine group of men, and I understand 
that  they are with the Educa tion Center of Fo rt Myer, and have 
three  teachers with them. I understand tha t you are studying gov­
ernment.

We are now discussing an amendment to  the  law concerning when 
railroads  can discontinue passenger sendee. They present their  reasons 
before the ICC, and the ICC  has the final say whether they can dis­
continue or whether they must still provide service on a given route.

We welcome this fine group.
Mr. Devine. I would like to join our chairman, Mr. Friedel, from 

the State of Maryland, in welcoming you. This is a subcommittee. 
The two of us aren’t all of us. There are other members of the sub­
committee tha t are otherwise occupied. I am Congressman Devine 
from Ohio. Are any of you men from Ohio? Welcome, Sergeant.

Mr. F riedel. We had two witnesses scheduled for  tomorrow, Mr. 
Donald Beattie, executive secretary-treasurer, Railway Labor Exe-
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cutives Association, and Mr. F ran k A. Smith, vice president, Research, 
Transportation  Association of America.

As we have time available this morning, we will have Mr. Beatt ie’s 
statement  given by Mr. Will iam G. Mahoney, genera l counsel of 
RLE A, and Mr. Smith will appear on May 8.

STATEMENT OF WILLIAM  G. MAHONEY, GENE RAL COUNSEL, 
RAILWAY LABOR EXECUTIVES’ ASSOCIATION

Mr. Mahoney. Thank you, Mr. Chairman.
My name is Will iam G. Mahoney. I  am a par tne r in the law firm 

of Mulholland, Hickey, and Lyman, general counsel for the RLEA.
Because of Mr. Beattie ’s unavoidable absence, he has asked th at I 

seek permission to summarize his  statement before the committee this  
morning.

Mr. F riedel. The fu ll Statement will be included in the record. You 
may summarize it.

(Mr. Beattie’s statement follows:)
Statement of Donald S. Beattie, Executive Secretary-Treasurer, Railway 

Labor Executives’ Association

My name is Donald S. Beattie.  I am executive secretary-trea siirer of the 
Railway Labor Executives’ Association. I appear here today to testify in regard to 
ILR. 7004, which was introduced by Representative Staggers a t the request of the 
Int ers tate Commerce Commission. This bill would amend the present provisions 
of the Inte rsta te Commerce Act dealing with the discontinuance of inters tate and 
int ras tate passenger trains.

The Railway Labor Executives’ Association is an organization  of the chief 
executives of national and international railway labor unions which represent 
virtually all employees in the railroad industry. The chief executives of the 
following rail unions are affiliated with our Association :

American Railway Supervisors Association 
American Train Dispatchers’ Association 
Brotherhood of Locomotive Firemen and Enginemen 
Brotherhood of Maintenance of Way Employes 
Brotherhood of Railroad Signalmen 
Brotherhood of Railroad Tra inmen
Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express 

and Station Employes
Brotherhood Railway Carmen of  America 
Brotherhood of Sleeping Car Por ters
Hotel and Restaurant Employees and Bartenders Internationa l Union 
Inte rnational  Association of Machinists and Aerospace Workers 
Seafarers International Union of North America
International Brotherhood of Boilermakers, Iron Ship Builders, Black­

smiths, Forgers and Helpers
International Brotherhood of Electrical Workers 
International Brotherhood of Firemen and Oilers 
International Organization Masters. Mates and Pilots of America 
National  Marine Engineers’ Beneficial Association 
Order of Railway Conductors and Brakemen 
Railroad Yardmasters of America
Railway Employes’ Department, AFL-CIO 
Sheet Metal Workers’ Interna tional Association 
Switchmen’s Union of North America 
Transportation-Communica tion Employees Union

In 1958 the Congress enacted the  Transportation Act of 1958, the purpose of 
which was to provide the railroads of this country with emergency assistance. 
Section 5 of the Transportation Act of 1958 amended the Inters tate Commerce 
Act by adding a new section 13a to tha t Act. The immediate purpose of Section 
13a was to permit the railroads to circumvent certain state  regula tory agencies
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which, acco rding to the rail roads, had blocked the  discontinuance of passenger tra ins w hich  were losing large sums o f money and  which  the trav eling public was not  u tilizing. Our Association opposed the  enactment of Section 13a a s we fea red it would be used by the rai lroads t o dest roy passenger service. Our  fea rs proved well founded.
Within  two years following the enactm ent  of Section 13a, the  tra ins  which the  rai lro ads could not discontinue  because of allegedly obst inat e sta te  agencies had been discontinued. But af te r Section 13a had accomplished its purpose it did not  expir e; it  remained in effect providing the rail roa ds an easy means of ridd ing  themselves of a service which could never  be as prof itable as the ir fre igh t service. In  the  first two years of its existence Section 13a saw the dis­cont inuance of 137 train s. However, primarily  because of the basic deficiencies in Section 13a which amounted to  an  invitat ion to the rai lro ad industry to discontinue its passenger service, the  rail roads, beginning in 1901 and continuing through  December 31. 1960. had  discontinued  an additional 629 trains. Since the  ena ctm ent  of Section 13a the rai lroads have discontinued 780 passenger tra ins . This  number includes 61 trains  which were discontinued withou t hearing or investiga tion  by the Commission.
It  is now clea r that  the  passenger  tra in  “emergency” which impelled the passage of Section 13a in 1938 has shi fted  from the  rail roa ds to the  public. This  nat ion now needs emergency legislation which will halt , or at least sub­stantially curta il, the extin ction  of ra il passenger service.
The loss to this nation of almost 800 passenger tra ins  in the  past 8 years  has  been due  in great part to the  sub stantive and procedural defects inherent in the  presen t law. These defects have  been described  by the  courts as “an invita­tion” to the  rail roads to abandon thei r passenger service and  “thi s strange, dis­maying  law [concerning which] one thing is certain, namely, that  the public was ignored in [it s] formulation.” In test imony previously presented to this Commit­tee and to the  Senate Committee on Commerce in other year s the  present law has  been accurately  descr ibed :

1. Completely  removes from the several States, at  rai lroad discre tion, all right and  autho rity  over the  regula tion  of passenger tra in service;2. Deprives the public of the righ t of appeal to the courts while preserving such r ight  to the ra ilroads  ;
3. Permits  such unappealable  discontinuances  to take place withou t pub­lic he ar in gs ;
4. Permits rail road s to discontinue int ers tat e passenger train operat ions without  the necessity of just ify ing  such ac tio n;
5. Requires the public to prove  that  contin uation of a pa rti cu lar inter­sta te passenger tra in will not be an undue financial burden on the railroad although such proof can be supp lied only by the railroads ;
6. Perm its  the rai lroads  to withhold from many inte res ted  partie s all ma ter ial  needed to prove claimed “undue financial burden” until the day of the hearing , if one is held, thereby preventing effective opposition (The  ICC reques ts th at  some of this  ma ter ial  be submitted  to it  in Wash ington , D.C., when the rail road files its notice of discontinuance but compliance with such a reques t does not make the material avai lable to pa rti es  situated  miles away)  ;
7. Places  a fur the r res tric tion on the public and the ICC by authoriz ing automa tic  discontinuance of in ters ta te  tra ins  unless  the ICC render s a final order wi thin four months  of the  orig inal discontinuance date and even where the ICC requires contin uation of service the rai lroad can post a notice at the end of a year  and st ar t the  process over again  withou t alleging any change  in conditions. This severe, arbi tra ry  and clear ly unreasonable time lim ita tion finds no support for exis tenc e in the  legislative  his tor y of the present law. deprives the public of adeq uate  time to prepare its  opposition in every  case, and deprives the ICC of an adeq uate  opportun ity to consider ma jor  cases.

The In te rs ta te  Commerce Commission has requested the introduction of the pill. H.R. 7004. which the Commission believes  would permit  it a bit  more flex­ibil ity in dea ling  with passenger trai ns  discon tinuance proceedings. Our Asso­ciat ion is eag er to support any legi slat ion which would tend to  p rese rve th e pas­senger carryin g capabi lities  of the  ra il netw ork of our nat ion. We enthus iast ical ly supp ort legi slat ion which would remove any of the procedural and subs tant ive ineq uitie s in the present law. However, we must be candid in  ou r apprai sal  of the legis lation befo re you. I t does no thing to meet the emergency situ atio n confront -
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ing us. It  merely would delay by three to five months, in individual tra in  aban­
donments, the inevi table  ext inc tion of rai l passenger service . It  does no more 
than  tha t.

H.R. 7004 would lengthen the time limi tation from the pre sen t four months to 
seven or nine months  and would permit the Commission to subject a discon­
tinuan ce to “such terms , conditions, and modifications perta ini ng  to operation  or 
services as it shall find to be re asonable and ju s t!” The b ill also atte mpts to s hi ft 
the burden of proof from the  public, where it now rest s, to the  railroads . How­
ever, since the findings w hich must be made by the Commission remain the same, 
the  provis ion shif ting  the burden  of proof is ineffective.

The  present law author izes  the automat ic discontinuan ce of a passenger train 
within  fou r months unless the Commission makes findings based upon sufficient 
evidence that  the continued operation of the tra in  is required by the public con­
venience and necessity. Under thi s law it is obvious the publ ic mus t prove th at  
the tra in  is required in order fo r the  Commission to make the necessary findings 
to o rde r its continued operation . H.R. 7004. despite its att em pt to shif t the burden  
of proof to the rail road , does not change this situation. H.R. 7004 would a uthoriz e 
the automatic  discontinuance  of a passenger train within seven to nine months 
unles s the Commission makes findings based upon sufficient evidence that  its  
con tinued  operat ion is require d by the public convenience and  necessity. Should  
a rai lro ad  refuse  to submit evidence the tra in will be di scontinued because wi th­
out evidence  th e Commission c ann ot make the  findings ne cessary to o rder it s con­
tinued operation. If such evidence is forthcoming  at  all. it  will be received from 
the  public. Therefo re, the  burden  of proving that  the  tra in  should cont inue  to 
ope rate  rests with the public und er H.R. 7004 as it does und er Section 13a(1). 
This  situ ation will rema in unchange d unti l the basic approach to the problem is 
changed.

If  the  burden of proof is to be shifted to the  rail roads, whe re the  Commission 
adm its it  belongs, the  law mu st be wri tten  so as to provide th at  the tra in  will 
continue unt il the rai lroad proves and the Commission finds on the  basis of that  
proof t ha t it should be discontinued.  This is th e form  of Section 13a (2) , involving 
in tras ta te  tra ins  and Section 1 ( IS ), involving abandonments of lines of ra ilroad.  
No cogent reason has been advanced for not applying this form of s tat uto ry re­
quireme nt to the abandonment, or discon tinuance if you will, of inters tate tra ins .

H.R. 7004 is a step in a direct ion  which should have been taken at  leas t seven 
yea rs ago. It  is a very short step  however, since the  basic  deficiencies in the 
presen t law are  not changed by H.R. 7004. If H.R. 7004 were enacted , the public 
would continue to  be deprived of the righ t of appeal to the cou rts where the Com­
mission declines to ins titute  an investigation there by iiermit ting  a tra in  to be 
-discontinued through the  expir ation  of the  time limits. H.R. 7004. if enacted,  
would permit discontinuances to take place without  public hear ing and. since 
the  Commission must find th at  the  public convenience  and  necess ity requires a 
tr ai n’s continued opera tion and th at  such operation  will not be an undue burden 
on the rail road, the burden of proof, realist ical ly considered, rema ins upon the  
public  and upon the  Commission.

Fo r reasons of which we ar e not aware , the  Commission apparen tly does not 
wish employees affected by trai n discon tinuances to be protected from the im­
med iate  effects of  loss of employment. The Commission requests  l imited author ity  
to impose terms and cond itions upon any g ran t of tr ain discontinuance  au thority . 
In Section 1 of the In te rs ta te  Commerce Act. the  Commission may approve the  
aban donm ent of a line of ra ilroad “subjec t to such term s and  conditions as in 
its  judgmen t the public convenience and necessi ty may require .” The use of such 
lang uage in Section 13a would have  given the  Commission autho rity  to requ ire 
a certa in level of quality  in s ervice and opera tion and would also have given the 
Commission the disc retionary autho rity to protect the employees who are  ad­
versely affected by the d iscontinuance of the tra in,  as they  are now protected by  
the  abandonment of a line of rai lro ad  unde r Section 1. However, for reasons 
known to itself, the Commission would limit  its  power to impose condi tions to 
those involving  operations or  service. It  apparently does not w ish the  affec ted em­
ployees to be protected .

The  Commission's reasons for excluding from protection the employees affected 
by t ra in  abandonments are  n ot stated.  We do not know why the Commission has  
taken thi s position. In previous testimony before  thi s Committee and the  Senate 
Subcommittee on Surf ace Transp ortation, no one interested in legislation  to 
amend  Section 1.3a has  ever arg ued  that  the  effects upon employees in trai n 
discontinuance cases are  any differen t from the effects upon employees in line
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abandonments aris ing und er Section 1(18) of the  In ters ta te  Commerce Act. In ­
deed, the  In ter sta te Commerce Commission has imposed employee protec tive 
conditions in line abandonment cases since 1943. The imposition of such condi­
tions has  in no way deter red  the  rai lroads’ util izat ion of Section 1. As a ma tter 
of fact , the number of line  abandonment proceedings has  increased steadily  
thro ugh  the years. The rai lro ads themselves  read ily agre e in many abandonment  
cases  to the  imposition of such  condit ions by the  Commission and frequent ly 
express such agreement in thei r original appl ication to the  Commission. The 
obvious purpose of employee protective condit ions is to permit the employees of 
the  rail roads to sh are  to some exten t a t least, the  savings to the  r ailroad  realized 
direct ly a t th eir  expense. This res ult  has  not  only been recognized by the  Congress 
and  the  Courts as just and  equitable, but also as tending to maintain a stable 
work force in th is vita l ind ust ry.

To our knowledge there ha s been no instance in which  a serious, considered 
object ion has been offered by any rai lroad or rai lroad official t o the reasonable­
ness of the pro tective  condit ions  imposed by the  Commission in line abandonment  
cases. Many years ago the  Commission took it upon itself  to impose employee 
protective conditions even when  in doubt of its power to do so. The Commission 
now has  determined to de pa rt from th at  policy and to ref rain from seeking 
protectio n for those who bear  the  bru nt of the  savings real ized  by a rai lroad 
when it discontinues i ts passenger tra in services.

As I mentioned a moment ago, the Railway Labor  Executives’ Association is 
eager to support a bill which  would effec tively improve the  sta te of the  law 
from  the point of view of the public. II.R. 7004, however, would par tial ly improve 
but  one aspect of the pre sen t law and that  is the  time limitat ions. Extending the 
time limi tations from four to seven or nine months serve s lit tle  publ ic purpose. 
Fo r example, almost a year  ago the  In ter sta te Commerce Commission on the 
pet itio n of the sta tes  o f Califo rnia , New Mexico, Arizona , Texas,  and Louis iana 
ins titute d an investigat ion into the  adequacy of Southern  Pacific passenger serv ­
ice between Cali fornia and  Louisiana . The wr itten  testimony of witnesses for  
those sta tes  and others who were  challenging the adequacy  of Southern Pacific 
passenger service were filed with the  Commission on Febru ary  27, 1967. On 
March 19, 1967, the  Sou thern Pacific issued a notice to discontinue  a pa ir of 
tra ins between Tucumcari, New Mexico, and Los Angeles, Califo rnia. On April 
6, 1967, the Califo rnia Publ ic Uti liti es Commission requested t ha t the discontinu­
ance  of this  pai r of tra ins be consolidated with  the Commission’s investigat ion 
of the  adequacy of Sou thern Pacific passenger service. On April  20, 1967, the 
Commission issued an order denying the Cali forn ia pet itio n because the “ade­
quacy” invest igation  “will req uir e extensive proceedings and  a consolidat ion of” 
the  tra in  discont inuance  case  with th at  case would prec lude  a final dete rmina­
tion  of the tra in  discontinuance within the four-m onth sta tutory  period. In 
short, because of the  time lim itat ions in the present law—and indeed, those 
pre sen t in H.R. 7004—the investigat ion  of the  Commission into  the adequacy of 
Sou thern Pacific passenger serv ice could be rende red moot long before the  “ade­
quacy” case could come to hearing  merely by the  Southern Pacific’s posting  of 
notices to  discontinue it s t ra in  service in the  stat es involved.

As I mentioned a moment ago, the  Tra nsportatio n Act of 1958 was enacted 
ag ain st a background of depressed rail road earn ings  and inab ility  to secure 
the  discontinuance of certa in uneconomic and  unused passenger trains. The 
ra ilroads  presented thei r case  as an emergency situ atio n requ iring emergency 
measures. In the past 9 years the  pendulum has  swung to the  opposite extreme. 
We now find the  rai lroads  show ing net income in 1966 of $902,000,000. The tra v­
ellin g public now has 800 few er tra ins  at  its service and the number  of existing 
trains  is being reduced day by day.

H.R. 7004 does not meet the present emergency. A te mpora ry delay may pro­
long the  u ltim ate  d eath  t hro es of ra il passenger serv ice;  it  does nothing to avoid 
them. A long range solution is needed. The resolu tion introduced by Represen ta­
tive Moss, H.J.  Res. 427, would perm it such a solution to be found and effec­
tua ted . This is also tru e of the  bill introduced by Rep rese ntat ive Giaimo, H.R. 
8939. This nation cannot sit  by as its  rai l passenger netw ork is destroyed, tra in  
by trai n by tra in.  Many possible solut ions to the  ra il passenger service emer­
gency have  been proposed  but all  will be rendered academic exercises unless given 
a chance to be effected.

If  th is Committee canno t recommend the effective ce ssation of tr ain discon tinu­
ances pending resolu tion of the passenger tra in crisis conf ronting  us, we respect­
ful ly urge  the amendment of H.R. 7004 so a s to requ ire rai lroads to file applica-
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tions to abandon passenger tra in  service, as they must now to abandon freight 
serv ice; require the Commission to hold hearings in all cas es; realistically 
impose the burden of proof upon the rail roads; eliminate the unjustified time 
limitations; and, protect the employees who furnish the savings to the, now 
quite affluent, railroads.

Our association will strongly support such legislation.
Mr. Mahoney. Thank you, sir.
The Transporta tion Act of 1958, which contains section 5, which 

became 13a of the Inte rsta te Commerce Act, was passed to aid the ra il­
roads. I t was passed in a time of economic recession, in a time of very 
low income for the rail roads, and it was passed at  a time  when certain 
State agencies allegedly were refus ing to pe rmit the discontinuance of 
uneconomic and unused trains.

Ju st before this law was passed, the  Weehawken case came down 
from the courts. The ICC had heard for over a year  testimony regard­
ing the need to discontinue the Weehawken Ferry. The New York Cen­
tral  Railroad which was then  running in  the red overall on net income 
was losing a million dollars a year  on this ferry. The Interst ate  Com­
merce Commission held hearings under section 1(18) of the  Inte rsta te 
Commerce Act treating the abandonment of this  fer ry as the abandon­
ment of a line of railroad.

Af ter  these hearings were held, the Commission granted this aban­
donment, said it wasn’t required by the public convenience and neces­
sity, the railroad had proved i ts case and it should come off.

Some of the protestants—I  might say it was not the association— 
appealed to the courts and challenged this  ruling, and their  challenge 
was based upon a theory that this was not a line of rai lroad and there­
fore the ICC had no authori ty to permit its abandonment.

The courts upheld this theory. Therefore, the New York Central  
was stuck with th is ferry and couldn’t even give it away, and because 
of the Central’s terrible  financial  si tuation and because of the overall 
economic situation confronting most railroads at  that time, the bill con-

passed th is bill to relieve what was then a very desperate  situation.
Now a t rain abandonment essentially is no different with regard to 

the public, the Commission or the  employees than a line abandonment 
because in 99 percent of the cases abandonment of a line of railroad 
really means the discontinuance of the last freight train.

I t is the same from the poin t of view of the public with regard to 
use made of the service or the effect loss of that service. It  is the same 
with regard to the Commission insofar as the type of evidence in tro­
duced concerning use and costs. It  is the same with regard to employees 
in terms of the effect upon them of the loss of their jobs.

But  the discontinuance of tra in operations was not placed in the 
abandonment section of the act. I t was placed in the pricing section of 
the act, the tariff, the rate  section of the act, and it was written in 
conformity with  that  section.

The problem which has always been inherent in section 13a is that  
it j ust  doesn’t fit in tha t section of the  act. If  a ra ilroa d wishes to raise 
or lower prices under section 13 and the  Commission doesn’t act, th at 
price change goes into effect automatically, and if  the Commission acts 
later , the railroads can easily put the prices back where they were. Tha t 
is no great problem, but this  cannot be done in a tra in discontinuance 
proceeding because when a tra in comes off because the Commission
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doesn't  act, it can not  be pu t back  on with the  sim pli cit y with  which  
one can  change  the  price of  the  service that  he is perf ormi ng .

W he n the  tra in  is gone, it is gone foreve r, and  all of  the difficulties  
with  section 13a stem fro m the  fa ct that  it is in the wr on g section of  the 
In te rs ta te  Commerce Ac t.

As  a law yer  rep resent ing  the  associat ion,  I tri ed  the  first  case that  
was  held  under section 13a. I have  p ar tic ipated  to  some extent  in every 
case t hat  has ever been t ri ed  or he ld o r processed u nd er  section 13a. The 
ra il  emergency in 1958 an d 1960 is long over. In  1966 the ra ilroad net 
income overall was $902 m illi on , and all  o f the t ra in s t hat  the r ail roa ds 
ha d cla ime d back in 1958 t h a t the y cou ldn 't get off a nd  sh ould  take off 
were ta ken off yea rs and  years ago.

We  are  now faced wi th an othe r emergency . I t is the  ext inc tion  of 
ra il pas sen ger  service. Sin ce th is  act was passed, 786 t ra in s have been 
discontinued, and 61 were dis con tinued  wi thout any inv est iga tion or  
he ar ing.

These  s tati stics,  I  m ight  sa y, I  ta ke from the C omm issio n's own rec­
ords  as of  December  31, 1966. Ten  of those 61 trai ns  which were 
dis conti nued  wi tho ut inv estig ati on  were dis continued in 1966.

So while we create  new de pa rtm en ts to develop  ou r tra ns po rta tio n 
complex in the most fr u it fu l ma nner,  like  the  De pa rtm en t of Tra ns ­
po rtat ion,  and  while  we ar e pas sing leg islation  to develop high -spe ed 
in te rc ity  ra il service , our  ra il  pas senger  system is di sapp ea rin g because 
of  t he  existence o f section 13a, and unless h alt ed , al l of  this  legislat ive 
an d new dep artme nta l ac tiv ity  will be render ed academic .

IT.R. 7004 would effect six  changes in the  presen t law. Fi rs t of all.  
it wou ld add  3 to 5 mo nth s to the  time  wi thin which the  ICC must 
act to  prevent an in ters ta te  trai n disc ont inua nce . Th ere are  no time  
lim ita tio ns  under section 13a (2) inv olv ing  in tras ta te  trai n discon­
tinuances,  and  the re nev er have  been.

Thi s ad ding  o f 3 to 5 m on ths doesn't make  any  substan tiv e change  
in the law.  It  mere ly postpones the  inev itab le fo r a few  more  months. 
Th e IC C procedure liefo re the Commiss ion in pro ces sing these  cases 
would  rem ain  short cir cu ite d. There  would continue to be no exam­
ine r's  rep or t and no op po rtun ity fo r protes tant s to file exceptions to 
the  exam ine r’s rep or t, and  the ord er,  as it does toda y,  und oub tedly 
would  come out the  day befor e the  tra in s were due to come off au to­
mati ca lly  due to the  ex pi ra tio n of the  tim e lim its , and thi s would 
rend er  ineffec tive any  at tempt ed  filing of  a pe tit ion fo r recons idera­
tion before  the Commission. So that  the change , whi le it does add a 
li ttl e tim e, does lit tle  else.

Th e second chan ge would  be a so -called  sh ift  in the burden o f proof 
in in te rs ta te  trai n cases. In  in tra sta te  tr ai n  cases  the burden  has 
alw ays been on the  ra il ca rr ie r. Now, thi s proposed bill 7004 would  
requ ire  a rai lro ad  to prove th at  the  pub lic convenien ce and  neces­
sit y pe rm its  the  discon tinu anc e.

It  would  also req uir e th e ra ilr oa d to prove th at  the  continued 
op erat ion would be an un due bur den  on int ersta te forei gn  commerce.

Now I  respectfully subm it th at  th is ame ndm ent  is mean ingless 
because the  find ings th at  the Commission has  to make are  unchanged  
by th e bill . Regardless of  the evidence which the  ra ilr oa ds  m ight put  
in or  re fuse  to  put  in. the tr a in s will come off au tom ati ca lly  at the end 
of  7 t o 9 mon ths unless the IC C finds th at  thei r continued ope rat ion  
will not unduly burde n in te rs ta te  commerce or  foreig n commerce , and
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that the public convenience and necessity doesn't permit this 
discontinue.

In order to make that finding, the  Commission has to look to proof, 
and where will they find tha t proof? They won't get it from the r ail ­
road. They will find it in evidence submitted by the publ ic. That is just 
where they find it today, so unless the findings are changed, this so- 
called shift in the burden of proof  is rendered meaningless.

There is no change from the present law. The railroads today come 
forward, as was pointed out yesterday by Chairman Tucker, at the 
request of the Commission and put in great statistical summaries of 
the effects of the continued operation of the train and so forth,  but 
unless the findings are changed,  unless the law is so wri tten so tha t the 
train  will continue until the rail road proves that it should come off, you 
are going to have the same situation under H.R. 7004 as you now 
have under 13a (1).

Now, H.R. 7004 would also change the designation of what con­
stitutes an interstate  train and what constitutes an intrasta te train.  
The effect of this would be to  place more trains in the intersta te cate­
gory which would render them easier to take off. I t is harde r to dis­
continue an intras tate train  unde r the present law* because there must 
be a hearing , there are no time limits, the railroad must carry the 
burden of proof, and unless the Commission finds tha t the train 
should come off, the tr ain  will continue on. So that  it is more difficult 
to discontinue an intrastate tra in  than an interstate train .

Mr. F riedel. Do they go before the ICC for intrastate  or before the 
public service commission of the various States ?

Mr. Mahoney. Under the wording of section 13a (2) for intrastate 
trains they must first go before the public service commission of the 
State. If  the State doesn’t act within 120 days  of the filing of that 
applicat ion by the rai lroad or i f it denies the railroad's  request to take 
off the tra in, the ra ilroad may then come to the Inte rsta te Commerce 
Commission, but then the Commission must have a full hea ring and go 
through the regular procedures that  they would ordinarily go through 
under a line abandonment.

This has not deterred, I might add, the  railroads from taking off 
intrasta te trains because in the past 10 years they have removed 327 
intrastate  trains and have been denied the removal of  only 37 intrasta te 
trains by the Commission, so tha t it hasn't deterred them in any man­
ner, but a t least under section 13a (2) they must make a case. They need 
not under 13a (1) and wouldn’t under H.R. 7004.

Now there  would also be a change in the judicial review character­
istics of the statute. There has been some question as to whether a 
party has a r ight  to appeal an o rder  of the Commission or a decision 
of the Commission which permits the discontinuance of  a train and 
H.R. 7004 would clear that up.

I t w ould permit a party to appeal such a decision. How ever, it would 
not correct the deficiency in the present law which permits no appeal 
where the Commission allows a train  to discontinue automatica lly 
without a hearing, without any decision, and tha t has happened, as I 
pointed out, in 61 cases, 10 of which occurred in the past year. The 
public still has no righ t of appeal where the Commission just sits back 
and lets the time limits expire.

Now, the Commission has requested authority to condition discon­
tinuances, and according to the statement of Chairman Tucker, as I
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rea d on pag e 12 of his  sta temen t, the pr im ary objec tive of th is is to 
pe rm it the ra ilr oa d to req ui re  a dif ferent  sch eduling  of one of the  
tr ai ns t hat  is l eft.  I t  is his  ex ample  th at  th e ra il ro ad  would  have  a day 
tr a in  and  a nigh t tr ai n  it  wishes to abando n. Th e Comm ission  says, 
“Y ou can tak e one off b ut  h ave to run the  o ther ,” bu t fo r the othe r to 
be rea lly  feasibl e econom ical ly and  servicewise th ey  wou ld have to 
change the  schedule, an d he says the y have no powe r to do th at  now 
an d th a t is the  pow er they  wan t.

Th e Commission did  some thing  in dra ft in g t he  lan guage au thor iz­
in g con dit ions th at  I  do n’t understand. Had  they  take n the  lan guage  
as it  is now fou nd in sec tion 1, par ag ra ph  20, the y would  have  g ot ten  
th e type  of au thor ity  t h a t they  reque st. Sec tion  1, p ar ag ra ph  20, says 
th at when  the  C ommission  gr an ts  the  abandonm ent of  a line  of  ra il ­
road , it  may do so on suc h terms  and  con ditions  as it  finds  to be ju st  
an d reasonable .

Now, had the y ju st  ad op ted th at  lan guage and pu t it in th is pr o­
posal , they  would have secured wh at the y were  af te r,  bu t the y di dn ’t 
do that . They added lang ua ge  which res tri cte d th ei r au tho rity. They 
sa id the y wished to imp ose  t erm s and  con dit ion s pe rtaini ng  to op era­
tio ns  an d service. The only effect of ad din g th at  la ng ua ge  is to exclude 
fro m pro tec tion all  o f th e employees of  the ra ilr oa d.  I  d on’t know  w hy 
th ey  did  it.

Em ployee s are  now pr otec ted unde r section 1, pa ra gr ap h 20. Th e 
Com miss ion has  been pr ot ec tin g them  since 1943. T he  effects of a t ra in  
discon tinu anc e are  no di ffe rent  on the employees  th an  th at  of a line  
aba ndonment, bu t fo r some reas on the y added lan guage to exclude 
au thor ity  to pro tec t employees.

In so fa r as th e need fo r c ondit ion al au thor ity  is co ncer ned, the Com ­
mis sion back  in 1959 conditio ned a tr ai n  discon tinu anc e, and  the y 
cou ld have done it  ev er since, it seems to me, if  they  had wanted to.

In  1959 in one of  the  ea rly  cases, the  L eh igh  Va lle y wanted to tak e 
off all of its  t ra in  service.

Mr. F riedel. Al l tr a in  service or all  passe nger trai n service?
Mr. Maiionet . Al l pa sse nger tr ai n service.
Th e Commiss ion pe rm itt ed  it to discon tinue most of its tra ins. 

However , it required,  I  th ink,  two or th ree pai rs  of  tra ins, one of 
which  was tra ins Nos. 7 and  8. None of these trai ns  served  Ith aca, N.Y ., 
Co rne ll Un ive rsi ty,  an d a gr ea t hue  an d cry  we nt up  because the 
Com miss ion was de pr iv in g Cor nel l of service.

So the  Commission put ou t a second orde r ap pe ar ing in volum e 307 
of  the rep orts of the IC C , at  page 257, in wh ich  the y required the 
Le high  Valley to reschedule  tr ai ns  7 a nd  8 so as t o serve I thac a, N. Y., 
wh ich  appear s to  me to be  ex act ly the same th in g as Ch airma n Tu cker 
now  says  he needs speci fic sta tu to ry  au thor ity  to  do. They did  it  in 
th a t case.

I  do n’t know th at th ey  have done  i t in othe r cases, bu t it  seems to 
me th at the  p recede nt fo r do ing so wa s c rea ted  immedia tely af te r the 
passa ge  o f thi s law.  Thi s deci sion  was da ted  May 18, 1959.

I  a gree  tha t there shou ld be au thor ity  to  c ondit ion  these thi ng s p er ­
ta in in g to qu ali ty of  serv ice, sch edu ling and so fo rth,  but there  also 
shou ld be au thor ity  to pr ot ec t the  employees who , af te r all,  are  the 
people who dir ec tly  gra n t to the  ra ilr oa ds  these sav ings out of  th ei r 
ow n pockets. They lose th ei r jobs when these tr ai ns come off.



PASSENGER TRAIN ABANDONMENT 55

This  is what the Congress has clone in all statu tes tha t I know of 
with rega rd to rai l labor since the Emergency T ransportation  Act  of 
1933.

For some reason it wasn’t clone here, and for some reason the Com­
mission appears not to want it done.

Now, it  seems to me and my clients t hat  what is needed is a long- 
range solution to th is problem. A solution must be found to meet what 
is now an existing crisis in the rail passenger indust ry. H.R. 7004 
doesn’t meet that crisis. However, bills have been in troduced recently 
which would at least permit some time to allow the Department of 
Transportation , the Commission, and the Congress to find a solution 
to the ra il passenger crisis which we now face.

I thin k Mr. Haswell made a completely valid point when he said 
tha t if the railroads  know t ha t they won’t be able to get out of this 
business, they will do something about it and make it a good business, 
but as long as this law exists which the courts have characterized as 
amounting to an invitation  to get out of the business, they  will do so. 
They will use the law. Th at is only a human reaction to the situation.

Now, if this subcommittee should recommend that section 13a be 
amended, we respectfully urge  tha t any such amendment to the law 
provide for an applicat ion proceeding under 13a(l ) as it is now 
provided  under  13a(2) so th at inters tate trains  would be treated in the 
same fashion as intrastate  tra in  discontinuances are  now tre ated; in 
other words, the t rain  would stay on until the railroad proves and the 
Commission finds tha t it should come off.

Also, we would recommend the elimination of any time limitations 
because time restrictions are there for one reason and can only be used 
for one reason. At the expira tion of the time limitation the  train comes 
off automatically. Tha t has no place in an applicat ion proceeding and 
is not now found in the intrastate  discontinuance provisions.

We would also request and urge tha t there be inserted in 13a (1) 
as there is now in 13a (2) requirements tha t hearings be held in these 
cases and that , as Congress has done in line abandonment cases, in 
merger cases, in cases of trackage rights, tha t the employees who sup­
ply the savings to the railroads  be protected from the immediate 
effects of  the loss of their  jobs which are abolished for the benefit of 
the rail carriers.

Such a bill my clients would st rongly urge and strongly support.
I than k you for the  opportunity  of speaking to you th is morning.
Mr. F riedel. I want to than k you, Mr. Mahoney. There  is no ques­

tion in my mind tha t you are well versed on this subject.
Mr. Mahoney. Thank you.
Mr. F riedel. Your statement was very informative. Let me ask you 

one question. When they abandon a passenger service do the railroads 
fire the employees or are they worked out by attri tion?

Mr. Mahoney. When a tra in  is discontinued, i t depends upon the 
number of train s involved, of course, but let’s say a p air  of train s is 
taken off, the  first people who are h it by th is are the crews. The crews 
have the ir rights  on what are called  seniority rosters. Men, when their 
jobs are abolished, go to tha t ro ster  and in order of the ir seniority bid 
on other jobs.

Now, it may be tha t the men on tha t tra in are very senior men. They 
may just move to another train , bid  on another t rain job, bu t the men
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they  bum p, bum p othe r men until we reach the bot tom  of  the  roste r 
where  the  people are  furlo ug hed. There  is no job  fo r them  and the y 
are fur lou ghed  and they  ju st  rem ain  out  of  service, unem ploy ed un til  
suc h tim e as a job  o pen s up  and  they can come back . Th is spread s to 
no no pe rat ing  employ ees when it is e ith er the  l ast  pa ir  of  tr ains , w here 
you  st ar t hi tti ng  the cle rks  and tick et selle rs an d othe r people whose 
sen ior ity  may  be restr ic ted to that  sta tion. Th ey may  have no othe r 
ri ghts  and  they are  out completely. If  they wan t to star t ag ain  al ­
thou gh  they have 30 o r 35 years’ service t hey  h ave to go on the  botto m 
of  some other rost er on th at  ra ilr oa d and star t as a new man.  T he same 
is true  of  maintena nce  people who main tai n the  equipment  where if  
they  a re g oing to get ri d  o f all the  passeng er serv ice or  most o f it the y 
would  close down or  at  le ast  severely curta il the  w ork  done in th e sh ops  
on th is  passenger  equ ipm ent. These  peop le ge ne ral ly  have  sen ior ity  
righ ts  only in th at  shop so th at  they would be out o f work and  prob ably 
would  not come back because  o f th is effect. The pro tec tive con ditions  
which  th e Commission ha s always  im posed  in line  aba ndo nment  cases, 
which  es sent ially  is  the discon tinuan ce of  th e las t freigh t tra in  on th at  
line, is a tem po rar y allo wance  arr angeme nt whereby these  peop le af ­
fec ted , for  a per iod  o f tim e, receive  m onthly allowan ces  to  assist the m 
in  th is  trans ition  per iod .

Th e senior men, the  ve ry sen ior men,  i f thei r sen ior ity  area  is b road  
eno ugh  are able t o get ot he r jobs  bu t man y men are n ot and  this  a llow ­
ance arrangement aid s the m du rin g th is tra ns iti on  period.

Mr. F riedel. I was un de r the  imp ress ion  th at  they  don't  fire an y­
bod y. I  und ers tan d a bout the seniori ty righ ts  hut  t hey have  been wo rk­
ing out  some agreement  th at  they could ge t a lum p sum set tlem ent  or  
they  would stay on.

I am not too fa m ili ar  wi th the  agreem ent  bu t I  did  not  th ink an y­
body was fired.

Mr.  Mahoney . Those agreement s do n’t ap ply to trai n disc ont inuanc e 
cases. W e have those agre em ents in  the i nd us try  an d h ave  reached  those 
agreem ent s in m erg er cases. T here is an agreem ent  kn own  as the Wash­
ing ton  Agreem ent whi ch has been in effect in th e indu str y gen era lly  
since 1936 which prov ide s th at  typ e of  pro tec tion wi th severance pay 
when rai lro ad  fac ili tie s ar e c oordinat ed,  wh ere two rai lro ad s decide  to  
bu ild  a joint ya rd , t hi s so rt of  th ing and  the  men are  p rotected in th at  
fas hio n under the  W ashing ton Agreem ent  hut  none of  th at  has  any  
ap pl icati on  to tr ai n  discon tinuan ces  and in the  761 tra in  dis continu­
ances not one man to  my knowledge  has  been pr otected.

Mr . F riedel. Mr. Di ngell .
Mr. D ingell . Yes,  M r. Ch air ma n, I  am inter es ted  in havin g your  

th inking . Mr. Mahoney, if  you please,  as t o wh eth er or not the  IC C is 
adequately using w hat  lim ited pow er it has to preven t discon tinu ance 
of  pas senger  t ra ins.

Mr. M ahoney. That  is  a d ifficult ques tion to a nswe r because T believe 
th a t the Commisison is do ing what it feels Con gress has  asked it to 
do. As  a m at ter  of  fa ct,  in  th e ear ly days of  th is law* I  spoke with some 
peo ple  a t th e C ommission  abo ut it and I was told  t hat  the Commission 
fe lt,  righ tly  or wrongly , that  the  Congress w anted to h elp  the rai lro ads 
by le tti ng  them  get  rid of  the  passenger  trai ns  th at  they wan ted  to 
get  rid of and  th at  if  t hat  was the  view of the  Congress the  Com mis­
sion was an a rm of  the  Cong ress and the  way t hi s s ta tu te  was  w rit ten it
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was quite clear that the Congress wanted to assist the railroads in 
eliminating those trains that  the railroads  wished to eliminate. So I 
do not thin k tha t the Commission has made any great  effort to keep 
passenger service on. I think  it has probably gone along with what it 
feels to be the will of the Congress in enacting 13a which was to ease 
the elimination of passenger trains.

Mr. D ingell. As I read your  comments on this it would appear to 
me tha t you are stating that  this is but a limited step forward, am I 
correct, in terms of preserving passenger service ?

Mr. Mahoney. Limited only to that 3 to 5 months.
Mr. Dingell. And in a sense at the conclusion of 3 to 5 months 

we are still going to find ourselves in the position where passenger 
service is going to be discontinued.

Mr. Mahoney. I don’t think that  this bill makes any substantive 
change at all including the burden of proof provision.

Mr. Dingell. Do you have suggestion as to substantive changes tha t 
can be made?

Mr. Mahoney. Yes, si r; I have some.
Mr. Dingell. I think  the committee would appreciate hearing 

them.
Mr. Mahoney. At the conclusion of Mr. Beattie’s statement there 

are listed, I believe, the type  of changes which should be made in 
the law to strengthen it from the point of view of the public and these 
aren 't novel changes or unusual changes. Basically they would merely 
require the railroads  to do the same thing in inters tate tra in discontinu­
ance proceedings as they are now required to do when they want to 
abandon a line of railroad.

Mr. Dingell. You say these are in your statement.
Mr. Mahoney. Page 11.
Mr. Dingell. Again these are procedural. You say ‘‘Require the 

railroads to file applications to abandon passenger train  service, as 
they must now to abandon fre ight service.” That is procedural.

Mr. MAHONEY.That is. T believe a substantive change.
Mr. Dingell. You say “substantive.’’
Mr. Mahoney. Yes, sir ; because under that  type of provision the 

tra in would remain on unless the railroad would prove and the Com­
mission would find on the basis of that proof that  it should come off. 
As it stands  now the train  will come off if the Commission does nothing 
or if the public fails to prove tha t it should stay on.

Mr. D ingell. Later on you say “realistically  impose the burden of 
proof  on railroads.” Aga in t ha t is a procedural change, is it not?

Mr. Mahoney. I think  tha t it affects the substance of it because 
it makes the trains  more difficult to take off.

Mr. Dingell. It  makes it more difficult but it does not change the 
substance of the law.

Are vou an attorney?
Air. M ahoney. Yes, sir.
Mr. Dingell. Then you are well aware of the difference between 

procedure and substance?
Mr. Mahoney. Yes, sir. I am.
Mr. Dingell. So, going right down your list of recommendations 

here, “Require the railroads  to file applications," that  is proce dura l: as 
they must now abandon passenger train service. “Require the Commis-



58 PASSENGER TRAIN ABANDONMENT

sion to hold hearings in al l cases,” again procedural. “Realistically im­
pose the burden of proof upon the railroads,” aga in procedural, i will 
concede tha t these are important procedural changes. “Eliminate the 
unjustified time limitations,” again procedural. “Protect the em­
ployees.’ That  I can conceive could probably be substantive depending 
on the language. I  thin k it  would be he lpful for us to have the lan­
guage, but my question is, what is your suggestion as to substantive 
language changes, substan tive changes in the law. I am not satisfied 
with it. I  think we a re widening up in a s ituation where pretty soon 
we are not going to have passenger service at  all and perhaps 5 or 20 
years hence we are going to  be subsidizing the railroads to go into the 
passenger service. They will have to be bui lt on abandoned rights of way or knocking down houses or God knows what else.

Mr. Mahoney. I  agree with what you say with regard  to what we 
are faced with in the fu ture  on rail passenger service but I  believe tha t 
where the change is made, even though you feel they are  all procedural 
I thin k the first one is a substantive change but regardless of tha t if 
these changes were made the railroads would then be put on notice as 
would the Commission th at  they now have the burden  of proving the ir 
case and that  this burden  will now be more difficult to carry than  it 
was before and if they do take a train  off they are going to have to 
protect the employees so tha t the immediate savings tha t they will 
realize will not be as g reat. All of these things will be deterrents and 
they will limit, I believe, the  railroads to taking off only those train s 
winch really should come off which are uneconomical to operate and unused by the public.

Mr. Dingbll. Will you submit the language to implement the sug­gestion on page 11 of  your  comments?
Mr. Mahoney. I would be hapy to.
Mr. Dingbll. Thank  you, Mr. Chairman.
(The material requested follows:)

P roposed Language To Amend  Section 13a, Submitted by the Railway  Labor 
E xecutives’ Association

Be it enacted tty the Sen ate  and House of Representatives of the United S tat es of America in Congress assembled, That section 13a of Pa rt I of the Intersta te Commerce Act (49 U.S. Code 13a) is amended to read as follows:13a (1) No carrier or carrier s subject to this part, shall discontinue or change in whole or in part, the oixjration  or service of any train or ferry operating be­tween a  point in one State  or  a foreign country and a point in any other State or in the D istrict of Columbia, unless and until there shall first have been obtained from the Commission a certificate that  the present and futu re public convenience and necessity permit such discontinuance or change and tha t the continued operation or service without discontinuance or change will unduly burden inte r­stat e or foreign commerce. Upon filing an application for such certificate the car rier  or carriers shall mail to the Governor of each State  in which such tra in or ferry  is operated, and post in every station, depot, or other facility served thereby a notice of such tiling. The carr ier or carr iers  filing said application shall have the burden of establishing tha t the present and future public con­venience and necessity permit the proposed discontinuance or change, and tha t the continued operation or service without discontinuance or change will unduly burden inters tate or foreign commerce. Should protests to the proposed discon­tinuance or change be filed with the Commission within thir ty days of the filing of the  application, the Commission shall set a date for hearing on the application beginning within ninety days of the  date of the filing of the application. If after hearing the Commission finds tha t the public convenience and necessity permits the proposed discontinuance or change and tha t the continued operation or service of such train  or ferry  without discontinuance or change would constitute an
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unjust and undue burden upon the interstate operation of such car rier  or carr iers 
or upon inters tate commerce, it shall issue an order author izing such discon­
tinuance  or change, subject to such terms and conditions as in its judgment the 
public convenience and necessity may require. On and af ter the effective date 
of such order, and not before, the carrier or carrie rs may, without securing au ­
thori ty other than contained in said order, comply with the terms and conditions 
therein and proceed with the discontinuance or change.

13a(2) Where a carr ier or carrier s subject to tins  par t desire to discontinue 
or change, in whole or in part , the operation or service of any train  or ferry  
operated wholly within the boundaries of a single State, such carr ier or ca rriers  
shall petition the Commission for authority to effect such discontinuance or 
change. The Commission may grant such authority, in whole or in part, subject 
to such terms and conditions a s in its judgment the public convenience and neces­
sity may require, only a fter full hearing and upon findings by it tha t (a) the 
present or fu ture public convenience and necessity permit  of such discontinuance 
or change, in whole or in part, of the operation or service of  such train  or ferry, 
and (b) the continued operation or service of such train or ferry without dis­
continuance or change, in whole or in part, will consti tute an unjust and undue 
burden upon the interstate operations of such carr ier or c arriers or upon inte r­
state commerce. When any petition shall be filed with the Commission under the  
provisions of this paragraph the Commission shall notify the Governor of the 
State  in which such train or ferry is operated at least thi rty  days in advance 
of the  hearing provided for in t his paragraph, and such hearing shall be held by 
the Commission in the State  in which such train or ferry  is operated; and the 
Commission is authorized to avai l itself of the cooperation, services, records 
and facilities of the authorities in such State in the performance of its  functions 
under this paragraph. The provisions of this paragraph shall not supersede the  
laws of any State or the orders or regulations of any administra tive or regulatory 
body of any State applicable to such discontinuance or change unless an appli­
cation as provided in this paragraph is filed with the Commission.

13a(3) Any State, administrative  or regulatory agency of a State, or person, 
adversely affected or aggrieved by an order of the Commission entered pursuant 
to paragraphs (1) or (2) of this  section, may bring suit to obtain judicial review 
thereof under the provisions of sections 1336, 1398, 2284, and 2321 through 
2325 of the Judicial Code, 28 U.S.C. §§ 1336,1398,2284 and 2321-2325.

Mr. Friedel. Mr. Devine.
Mr. Devine. Mr. Mahoney, I take it th at you would agree with some 

of the previous witnesses tha t were here yesterday and today tha t in 
your opinion some railroads are doing everything they possibly can 
to discourage passenger traffic.

Mr. Mahoney. There is no question about t hat  and one of the great 
problems is the effect upon the railroads tha t are not discouraging it. 
For example the Santa Fe runs excellent passenger service.

Mr. Devine. I said some railroads.
Mr. Mahoney. But the Santa F e is faced with a very difficult prob­

lem because most o f  its passengers are on connections from and to the 
east at Chicago. The eastern trains are coming off. They are losing 
thei r passengers at  Chicago. They will eventually have to take off this 
good service which they would like to keep on. This is the domino 
effect.

Mr. Devine. Do you find tha t traffic other than tha t particula r facet 
has held up well in the West ?

Mr. Mahoney. Yes, i t has. My recollection of  the statistic s is that  
it has.

Mr. Devine. As contrasted with  the East ?
Mr. M A II O N E Y . Yes.
Mr. Devine. Thank you.
Mr. Friedel. Mr. Pickle.
Air. P ickle. Mr. Mahoney, yesterday I asked Chai rman Tucker 

if under the present procedure afte r due notice had been served tha t
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the  IC C would f ind t hat  the  con tin ued opera tion of  a trai n or  a service 
is r equir ed  by publ ic convenience and necess ity and wou ld not  burden  
in ters ta te  commerce th at  they  could  continue on fo r 1 more year . 
He  said th at  is c orrec t. A t the  en d of  tha t y ea r’s time un de r the present 
pro ced ure  au tom atical ly then  wi tho ut fu rthe r he ar ing the  tra ins 
would be discontin ued .

Mr. Mahoney. No, sir.  U nd er  the  present law, and I th ink und er 
H.E.  7004 a t the end of th at  y ea r jur isd ict ion rev ert s to the  State  and  
the  rai lro ad  is back in the  sam e posit ion  that  it was before  it first  went 
to the  Commiss ion so th at  in or de r to  take  the trai n off at  the  end of 
the  y ea r t he y have  to eit he r go to the  State or come back to  the Com­
miss ion bu t the  prob lem is, an d th is  has  happened in ou r expe rience 
over an d over, that  du rin g th a t ye ar  the rai lro ad s make sure that  the 
nex t tim e they go before the  Com mission  the  evidence will  show that  
they ou gh t to take th at  trai n off because it may  have ha d four  cars , 
two  p ull ma ns . a diner, and coac h. They take off th e dine r. Th at  drives 
the people  a way . The y tak e off a pu llm an and an othe r an d only  have 
a coach a nd  it is an overn igh t tr ai n  and the  next tim e they  come back 
to the Commiss ion nobody is ri d in g it.

Mr. P ick le . Yeste rda y we ha d conside rabl e discussion on the  bu r­
den  of  pro of.  According to yo ur  sta tem ent  ap pa rent ly  the burde n of 
proo f in yo ur  opinion wou ld be meaning less.  I  d on’t qu ite  u nders tan d 
your  rea sonin g except  maybe you are  jus t tryi ng  to pu t a difference 
on the  discon tinu anc e as comp are d to the  cont inu anc e of  se rvice.

Mr. Mahoney. I  feel th at  th e burde n of  proof is a ve ry important 
factor  in th is  si tua tion. Whe reas  H.R . 7004 claim s o r at tempt s to s hif t 
the  b urd en, the burden  isn’t  rea lly  shi fte d as long a s Comm ission find­
ing s have  to  be the  same u nd er  th e proposed law as they are under the 
prese nt law . In  oth er words,  th e ra ilr oa d is supposed to  prove that  
the  tr a in  sho uld  come off. On  th e basi s th at  the  tr ai n  wou ld stay on 
unle ss th a t proo f jus tifi ed its  disc ont inuanc e and  the  Commission 
fou nd  tha t it shou ld come off, that would be fine b ut reg ard les s of  what 
the ra il ro ad  proved, H.R . 7004 say s the tr ai n will  come off unless some­
body pro ves  i t should sta y on. Regar dle ss of  whethe r t he  r ail road s put  
in any evidence, t he t ra in  is c om ing  off unless the  public  comes forward 
with pr oo f that  it sho uld  stay  on and the  Commission finds that  it 
should stay  on.

Mr. P ick le . You sta te  th at  it is obvious th at  the  publi c prove that  
the t ra in  is requ ired . T ha t i s go ing to  be ra th er  difficult fo r “the  public ” 
to prove.

Mr. M ahoney. It  is v ir tu al ly  impossible.
Mr.  P ickle. Wha t sho uld  be the  test  as to wh eth er a trai n would 

be conti nued  or not ?
Mr. Mahoney. Wel l, it depends, it seems t o me, upo n the  length  o f 

the  tr a in ’s opera tion  and the  serv ice  it perfo rm s general ly.  The  ra il ­
roa ds have taken off t ra in s wh ich  ca rry  lit eral ly  thou sand s of people  
ove r a ye ar ’s tim e because i t wa s los ing  mon ey and it seems to me th at  
ove r th e years  the sing le im po rtan t facto r which  t he  Commission has 
focused upon is wheth er the  t ra in  is  losing money  and  then t hey  would  
look at the net income pictur e of  the  ra ilr oa d and if  t hat  is marginal  
the y will  let them take it off. T hat  has been t he pr im ar y focus . I  thin k, 
of the  decis ions  of  the Comm issio n even th ough  th ere  may be hu ndred s 
and h un dr ed s of  people  ridi ng  the  tra in . It  is difficult to dete rmine  wha t
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public convenien ce and  nec ess ity  is. Th is is a st at ut or y te rm  which 
isn ’t defined in the  sta tu te  an d it s def init ion has been ar rive d at over 
the years  by Comm ission  dec isions which can go in one di rec tio n or in 
the oth er.  A s it  tu rns out , except in the case o f c om mu ter  tr ai ns where 
you hav e people ma rch ing  up  an d down wi th signs ou tside  the he ar ­
ing room  because th ei r livelihood vi rtu al ly  dep end s up on  t hei r being 
able  to ge t to  w ork on those tr ai ns , you will find th at  th e Commission 
is no t pron e to  feel th at  t he  tr ai ns are  r equir ed by the pu bl ic as long  
as there are highways  and buse s ava ilab le and ai rp lane s ava ilab le.

Mr.  P ick le . I  assume wh at you are  say ing  is th at  t he  Commiss ion 
uses pr im ar ily and alm ost  sole ly the  question of  the tr a in  ma kin g 
money o r not . I f  you r ep resented  th e ra ilr oa d an d the  tr a in  was l osin g 
money wo uld  you recommend th a t it  be dis con tinued  ?

Mr.  Mahoney . We ll, as a represen tat ive of  th e sto ckh old ers  of  a 
ra ilr oa d I  suppose I would .

Mr. P ick le . I th ink so. I  th in k, corr esp ondin gly , i f y ou rep resented 
the  wo rke rs you would w an t to  kee p i t on. Somebody has to  decide what  
is in  the  publi c intere st.

Mr.  M ahoney. Precise ly.
Mr. P ick le . I told Ch ai rm an  Tucker yeste rda y th at  i t seems to me 

th at  we o ug ht  to  have eit he r s ide,  ei ther  the  pl aint iff  or  the per son  th at  
filed th e ap pli ca tio n to co ntinue, w hethe r th e public  or the  shipp er , an d 
the n the  b urden of  p roof  oug ht  to come fr om  th e c ar rier , o r t he  union , 
and it seems to me th en t hat th e Commission ou gh t to  m ake  that  deci­
sion on th e evidence and i f we ha ve  not  given th em  th at  power it  seems 
to me th at is w ha t we oug ht  to  do. Somebody  h as  to  m ake  th e decision 
of  wh at i s in  the  public  inte res t.

Mr. M ahoney . I agree, Co ngres sman,  but I  th in k th e pr oblem  is that  
when  the ra ilr oa ds  come fo rw ar d wi th  th e mater ia l th at th ey  p ut  into  
evidence in  th ese cases it  is  e xtr em e in its  complex ity  a nd  i ts  technical 
na ture  in ter ms  of sta tis tic al  sum maries of  above-t he-ra il costs and  
th is  so rt of  t hi ng  w hich  “the  p ub lic ”—and I  use th at  i n quotes—isn ’t 
com petent  to ana lyze  or  cross-examin e on or  does no t have  the com­
pete ncy  or  the  finances  to cha llenge.

Mr. P ickle. Bu t the Commission  does.
Mr. Maho ney . Bu t they do n’t do  it.
Mr . P ick le . I  am say ing  t h a t they  ought to. Tha t is m y feel ing.
Mr.  Maho ney . I  agree th a t the Commission  should.
Mr.  P ick le . They ou gh t to he ar  both sides and in t he  in ter es t of the 

gen era l pub lic  make the decision.
Mr.  Maho ney . As the Civil  Ae ronauti cs Bo ard does. Th ey  have a 

bu rea u w hic h goes in to ea ch case an d cha llenges. S omet imes  the  Bu rea u 
sides w ith  th e ca rriers  and  so met imes di sagrees  w ith  them , but  the rec­
ord is venti lat ed . The publi c ha s someone the re  loo kin g ou t fo r them . 
W ha t th e Commission ha s co nf ro nt ing it,  and it  is no t the Com mis­
sion’s f au lt , when  it  fina lly ge ts to  t he  d eci sionmaking process is th is 
mass of  sta tis tic s on one side  a nd  vi rtu al ly  no th ing on th e othe r side.

Mr. F riedel. Th ank you.
Mr.  Mahoney . Th an k yo u, s ir.
Mr.  F riedel. The com mit tee wi ll ad jou rn  un til  Monday mo rning , 

May 8, at  10 o’clock, at  wh ich  tim e we wil l he ar  the Assoc iat ion  of 
Am eri can  Ra ilroa ds  and th e Tra ns po rtat io n Assoc iat ion  of  Am erica.

(W hereu pon, a t 1 1:50 a.m. th e subcomm ittee  ad journe d,  to reconvene 
10 a.m., Mo nda y, May  8 ,1967.)
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PASS ENGER TRAIN  ABANDO NMENT
MONDAY, MAY 8, 1967

H ouse of R epresentatives,
Subcommittee on T ransportation and

Aeronautics of the  Committee on 
I nterstate  and F oreign Commerce,

Washington, D.C.
The subcommittee met at 10 a.m., pursuan t to notice, in room 2123, 

Rayburn House Office Build ing, Hon. Samuel N. Friedel (chairman 
of the  subcommittee) presiding.

Mr. F riedel. The committee will now come to order for a continua­
tion of hearings on H.R. 7004, H.R. 260, H.R. 519, and H.R. 8939, to 
amend section 13a of the Inte rsta te Commerce Act.

Our first w’itness will be Mr. William Moloney, general solicitor, 
Association of American Railroads . Mr. Moloney.

STA TEM ENT  OF WILLIA M M. MOLONEY, GENERAL SOLICITOR,  
ASSOCIATION OF AM ERICA N RAIL ROA DS

Mr. Moloney. Thank you Mr. Chairman.
We appreciate very much the opportuni ty to express our views on 

these bills. I have filed with the committee a written statement and 
would ask th at tha t statement be incorporated in the record and with 
your permission I can ei ther read portions of it, all of it, or simply 
talk  about it.

Mr. F riedel. With no objection, the full statement will be included 
in the record and you may summarize it now.

(The statement  refe rred to fo llows:)
Sta teme nt  of W illiam  Moloney, Gen er al  Solicitor, Association of A merican  

R ailroads

My name is William M. Moloney. I am general solicitor of the Association of 
American Railroads, an unincorporated, voluntary association of railroads whose 
members operate 96 percent of the rail road mileage in the United States, whose 
revenues amount to 96 percent of rail road revenues in the United States, and 
whose employees constitute 95 percent of the total number of r ailroad workers 
in th e United States.

I appear here on behalf of th at Association in regard to H.R. 7004. H.R. 260, 
H.R. 519 and H.R. S939, pending bills which would amend Section 13a of the 
Inte rsta te Commerce Act.

Before discussing the part icula r bills which are the subject matter  of this 
hearing, I th ink a few general observations are appropriate.

Section 13a of the  In terstate Commerce Act was enacted as a part of the Trans­
portation Act of 1958. At tha t time Congress was concerned with the declining 
position of the railroad industry and with  the fact tha t substantia l segments 
thereof appeared to be headed toward financial crisis. A large contributing factor 
was the annual  passenger tr ain service deficit incurred by the railroad  industry.
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Your Committee, in its  Report on H.R. 12832 (85th  Congress, 2d Session—House 
Rep ort No. 1922) sta ted  th at —

“Not only is the passenger end of the  business not making money—it is losing 
a su bs tan tia l portion of th at  produced by freight operations.” (p. 11)

Th is stat eme nt by the Committee is tru e today.
In  1957, the year  before  passage of the Tra nsportatio n Act of 1958, the pas­

senger tra in  service deficit was $723.7 million and consumed 44 percent of the 
net  rai lway opera ting income from fre igh t service. The passenger tra in service 
deficit for  the  y ear 1966 is  est ima ted  at  $400 million and consumed 27.7 percent 
of the  n et railw ay operating  income from fre igh t service. Cert ainly, when a lmost 
30 percen t of the net railway ope rating income from fre igh t service is today 
being consumed by th e passenge r tra in  service deficit, the re is no room for com­
placency,  nor for any att itu de  th at  the  passenger tra in  deficit problem has  been 
larg ely solved and th at  it now should be made more difficult and  costly to dis­
continue unneeded and losing pass eng er tr ain  service.

Since 1946 the passenger tra in  service  deficit has  tota led the staggering  sum 
of ten  billion, nine hundred  millio n dollars. The shippers  and receivers of ra il­
road  fre igh t and the  stockholders of the  rai lroads  have, in effect, for the  last 
20 yea rs subsidized passenger trai n service operations to the tune  of a ha lf 
billion  dolla rs a year.

Du ring the las t eight years , whi le Section 13a has  been on the  sta tut e books 
and its  remedies available, the passeng er t rai n service deficit to tal ed  th ree billion, 
five hund red  million dollars and  consumed 35.7 percent of the tot al net railw ay 
ope rating income from fr eig ht service during  those years.

In  it s repo rt, to which I have referre d, your Committee pointed out that  if 
losing  commutation service mu st be preserved then the  losses  incurred  would 
have to be met in some way by the communities requiring the  service. Refe rring  
to p assenger service o ther  t han commuter service, your Committee sa id :

“Where this passenger  service—and passenger service means more than  merely 
transp ort ation  of passengers, and involves ‘head-end’ service, such as baggage, 
mail, and express—cannot be made to pay its own way because o f  lack of pa­
tron age  at  reasonable rate s, aban donmen t seems called for .” (pp. 11-12)

Notwi thstanding these very sound s tatemen ts by y our Committee, we find many 
people today  urging that  the  status  quo be m aintaine d with  respe ct to the level 
of passenger tra in service, aw ait ing  solution of the  passenger tra in service 
deficit problem by some unforeseen  means and at some unforeseen time. The bur­
den of a $400 million ann ual  deficit, and the consumption by th at  deficit of al­
most 30 percent of ann ual  net rai lway operating  income from  fre igh t service, 
seems no t to enter  into such th inking.

If  the sta tus  quo had been ma intained for the las t nine  years  with respect to 
the level of passenger tra in  serv ice operat ions, cat ast rophe would have over­
taken our  industry.  Let me give you an illustra tion . The 1957 level of passenger 
tra in service, priced a t 1967 costs, would result in a passenge r trai n service 
deficit for  1967 of one billion, six hundred  million dollars and would exceed by 
two hundred million dollars the  entire net railway  operating income antic ipate d 
from fre igh t service during the  ye ar  1967.

The  wisdom of Congress in enacting Section 13a of the  In te rs ta te  Commerce 
Act is appar ent  a s is the  fact  th at  such sta tut e and th e remedies thereby afforded 
the  ra ilroad industry  in dealing wi th the  passenger t ra in  service def icit may well 
have been th e salvation of our in dus try .

There  are those today who loosely accuse  th e rail roa ds of hav ing  delibera tely 
set abo ut to destroy passenger tra in  service. These persons claim  that  the rai l­
road s have purposely made ra il passenger travel  as un att racti ve  a s possible and  
th at  all  the  industry  needs to do is to provide more and  be tte r service and that  
such will at trac t a level o f patronage  t ha t would make passenger tra in service a 
profi table  business. In oth er words, soup up th e service  and wre will have passen­
ger b usiness runn ing ou t of our  ear s.

This same indic tmen t was leveled aga ins t the  rai lroad ind ust ry with respect 
to its  passenger tra in service  ope rations  prio r to the  e nac tment of the Transpo r­
tat ion  Act of 1958. It was leveled again st the industry in the  exhaust ive invest i­
gatio n conducted by the  In te rs ta te  Commerce Commission into and  concerning 
the  passenger  tra in service deficit, its  causes and wh at might be done to correct 
the ma tte r. Th at inves tigat ion, and the  hearings there in, extended over a period 
of more tha n thre e years , from March 19, 1956, to May 18, 1959. As a resu lt of 
such investiga tion,  and based  upon the  voluminous evidence and  testimony sub-
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mitted therein, the Inte rsta te Commerce Commission, in its report (30G ICC 417), 
May 18,1959, had the following to sa y:

“Having increased their  net investment in passenger-t rain cars and passenger 
locomotives between 1946 and 1957 by about half a billion dollars, during periods 
when patronage was dropping steadily, the respondents can hardly be charged 
with undue conservatism in modernizing the ir passenger fac ilities,  (p. 448)

“The evidence supports the general conclusion tha t many railroads by upgrad­
ing and  replacing equipment, by experimenting with new types of equipment, and 
by o ther means have conscientiously endeavored to improve thei r standards of 
service. I t is also fa ir to conclude tha t railroads  generally have not discontinued 
trains without serious efforts—sometimes prolonged—to make them pay and 
only af ter  sympathetic consideration of public convenience.” (p. 481)

The Commission summarized the situation then confronting the railroads as 
follows:

“Though many people s till prefer to travel by ra il for one reason or another, 
they clearly constitute a minority—a minority that grows smaller with each 
passing year. Figures for 1958 show that  for the first time in the 70 years  of 
recorded history of the American railroads, thei r passengers numbered less than 
400 million. This decline has occurred against a background of an expanding 
population with more time, means, and the desire for  travel. In terms of inte r­
city passenger-miles, the “trave l marke t” increased almost 60 percent from 1949 
through 1957. Though the tota l “for-hire” share rose by slightly less than 9 per­
cent, ra ilroad  passenger-miles declined 27 percent.” (p. 479)

Equally significant is the statem ent of the New York Public Service Com­
mission in its report of Jan uary 26, 1959. in which it recounted the experience 
of the  New York Central Railroad in its efforts to solve its passenger service 
defic it:

“In our own State, the practices  of the New York Central are  illustrative. 
Immediately following World War II the Central concluded exhaustive studies 
of the desires of the traveling public in the way of service and equipment. 
Prompted thereby, i t invested $168 million in new passenger service equipment, 
revised its schedules and added more passenger trains.  Nevertheless, passenger 
traffic fell off heavily and costs mounted. New equipment purchases and services 
were then curtailed to minimize losses. In 1955, the Central changed tactics, 
launched itself upon an extensive promotional advertising  endeavor and simul­
taneously effected service improvements, seeking to solicit grea ter patronage 
thereby. The resulting retarda tion of the decline o f passenger service revenues 
in 1956—the first since 1952—ums accomplished at the expense of a furth er in­
crease in operating costs of some $9 million. The deficit continued to mount. 
The Central then reverted to i ts former policy of reducing service as, in its con­
ception, the only effective means of minimizing losses.” (Report  of Investigation 
by The Public Service Commission [N.Y.] of The Financial Condition of The 
Railroads Operating in The State of New York, Janu ary  26, 1959, p. 22) (italic 
suppl ied)

During the years  1946 through 1965, while the passenger business was rapidly 
declining and the passenger tra in  service deficit tota led in excess of ten billion 
dollars, the Class I  railroads and the Pullman Company made capital expendi­
tures for additions and betterments to the passenger train car fleet totaling one 
billion, eight  hundred million dollars, a rather large expenditu re for the better ­
ment and improvement of equipment operated in losing service.

From 1958, the year of passage of Section 13a of the Inte rsta te Commerce Act, 
through 1965 the Class I railroads  and the Pullman Company made capital ex­
penditu res well in excess of two hundred million dollars for additions and better ­
ments to passenger train cars, while during the same period of time the passen­
ger tra in service deficit totaled well in excess of three billion dollars. In the 
year 1965 capital expenditures for  such purposes to taled forty-six  million, eight 
hundred  thousand dollars, while th e passenger tra in service deficit for 1965 was 
four hundred and twenty million, six hundred thousand dollars.

This record over the years of capital  expenditures for the betterment and im­
provement of passenger tra in equipment, notwithstanding the losing nature of 
such operations, scarcely pain ts a picture of disinterested and willfully de­
struc tive management.

Perhaps  time, even though the  shor t period of ten years, has dulled our col­
lective memories. Do the names Aerotrain, Talgo train , “Train  X” and “Xplorer” 
call anything to mind? They should, because these were the names of new and 
unique types of passenger tra ins built and operated on an experimental basis
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in the  middle and late  1950’s in an effort to m ake passenger service more efficient 
and  economical. While we he ar  much today of the  projected high-speed ground  
transp ort ation  in th e Ea ste rn  Corr idor , it  is  significant th at  the  In ter sta te Com­
merce Commission, in its  Report of May IS, 1959, sta ted  th a t:

“The  Pennsylvan ia is now investigating a tra in  of new design, projec ted as 
capa ble of high-speed opera tion between New York City and Washington, D.C., 
on a schedule  40 percent fa st er  than that  of the presen t fas tes t tra in  with 
reduced opera ting costs which would perm it a sub stantial reduction in fares ." 
(p. 447.)

The Pennsylvania Ra ilroad has  persevered  in its investig ation  and today 
that  rai lroad and the United Sta tes  Government  a re jointly undertak ing such an 
operation , with the Pennsy lvania  Rai lroad paying the lar ge r portion of the cost 
of thi s multi-mi llion dol lar project.

The  New York Cen tral  is expe rimenting  with je t propel led tra ins  and is con' 
sidering revision of its  en tir e passenger tra in  service  so as  to afford more fre ­
quen t, swi fter  and  more economical service over reaso nably short- range  
distances .

The re has  recently been announced  the expected operatio n in 1968 of pas ­
senger tra ins  between New York and Flor ida transp ort ing  both automobiles and 
passenge rs by the use of newly designed equipment.

I t is for all of the  foregoing reasons that  we in the  rai lro ad industry have 
li ttl e patie nce with those who accuse the industry of having deliberately set 
abo ut over the past yea rs to dest roy passenger tra in  service. On the contrary, 
it  is the  preference of the trav eling public for  the priva te automobile  and the 
airpla ne  and of the  Pos t Office Depa rtment for  trucks  and airp lanes that  is 
delivering the knock-out blow to larg e segments of passenge r tra in service.

In  fu rth er  answer to those who say that  improved, first-c lass service will 
at tr ac t large  patronage to passenger tra ins  and  make them more profitable, let  
me give examples of the  fal lacy of such a generaliza tion.

During  the 1962-63 season  the  Atlantic Coast Line Railro ad reinaugurated 
wha t might be termed sup er service on the Florida  Special. This tra in was 
assigned the best and most modern  passenger equip me nt; was staffed with 
hos tess es; provided with  a recreation  car  and innovations such as bingo games, 
movies, reserved  dining hours, fashion shows and oth er passenger enter tain­
ment  ; free champaigne, cigars  and othe r favors . The resu lt has  been a steady 
decrease  in the  patronage of the  tra in  and a reduc tion in net  revenue per tra in 
mile, from $2.40 in 1962-63 to $1.69 in 1965-66, and to 48$ through February  
1967. The Atlan tic Coast  Line’s total passenger tra in  service deficit increased 
from nine million, nine  hun dre d thousand  dolla rs in 1962 to fourteen million, 
nine  hundred thousand dol lars in 1966.

Turning to another  area of t he  country  and the over-n ight run from New York 
to Chicago, the experience of the  Pennsylvania  Railroad wi th its  Broadway 
Limited should be mentioned. The Broadway Limited had  long been an out ­
standi ng tra in in the  New York-Chicago service. In the la tter  part of 1965 the  
Penn sylv ania  embarked upon an  all-out effort to recapture  and hold patronag e 
on the  Broadway. The most modern equipment was assigned to the tr a in ; inte n­
sive cleaning and maintenance programs were in st itut ed ; tra in crew members 
were especially encouraged in  public relations, courteous service and n eat  ap pea r­
ance  ; d ining car service  was stepped up with new and at tra ct ive menus provided 
and  w ith  dinner wine, cigare ts and  frui t af te r dinn er served to passengers with­
ou t charge. A widespread and imag inative advertising  campa ign was conducted 
a t a cost of $75,000. wi th adv erti sem ents placed in ma jor  newspapers in New 
York, Philadelph ia, Chicago. Minneapolis and St. Paul. Advertisements appeared 
in the  New Yorker, Time, Life and Good Housekeeping magazines. The result 
of all  th is effort and expense was  a continued decline in the  patronage  of the 
trai n from an average  daily load of 70 passengers in each direc tion in November 
1965 to an average daily load of 48 passengers  in each direc tion during April 
1967. The stand-by natur e of the  service performed by the  Broadway Limited 
was evidenced during the  air lin e str ike  las t summer, when  traffic on the tra in 
jumped  to an average daily  load  of 138 passengers per  d ay and, aft er the strike, 
immediately reverted to the  lower and declining levels mentioned .

Sim ilar illustra tion s can be made  with  respe ct to such fine named tra ins  as 
the Illinois Cen tral ’s Panam a Limited, between Chicago and  New Orleans, and 
fine trains  opera ting on ce rta in wes tern  rai lroads  in transcont inenta l service.

Even in those instances  where the  rail road may have been successful in hold­
ing pat ronage  of a pa rti cu lar trai n a t pre-existing levels or even increasing pa ­
tron age , the effect of rap idly increasing costs has  take n its  toll. The cost of
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passenge r tra in  operations is the next subject to which I sha ll address  my 
comments.

While  rai lroad labor complains bit ter ly of the  redu ctions in passenger tra in  
ope rations  th at  have taken place and atte mpts to play  the  role of pro tector of 
the  public  interest, it has done litt le,  if anyth ing, to ease the cos t burden of 
passenge r tra in  operations. Generally speaking, today’s passenger  tra in  opera­
tions  are conducted under work rules and agreements arr ive d at in 1919, and  
with respect to which the  processes of collective barg aining have since afforded  
lit tle  o r no relief. Management’s efforts, including those of 19G2-G3, through the 
processes of collective bargainin g to  bring  abou t modernization of these  work 
rules and thereby a  reduction in the cost of passenger t ra in  operatio ns, have been 
wholly unsuccessful. This  is larg ely  because of labor’s adherence to and ins ist ­
ence upon those outmoded, and indee d archaic, work rule s and  agreements.

The In ters ta te  Commerce Commission devoted a sub sta nti al portion of its 
report  in the  Passenger Train  Deficit  Investiga tion to the  mat te r of operating  
expenses a nd the nature  of the work rule s and ag reements under  which passenger 
train service is performed. The  Commission reached the  following conclus ion:

“If  the  rai lroads  are  to ma int ain  a substan tial  position in the  transp ort ation  
of passengers,  we are  pe rsuaded t hat  no avenue for  reduc tion in expenses should 
be lef t unexplored. Irrespective of denia ls by cer tain represent atives  of labor  
organization s, the circumstances in this proceeding emphatically point  to the  
conclusion th at  a comprehensive review and revision of the  working rules  for  
the  ra ilroad employees should be made. (p. 452)

* * * * * * *
“The high  proportion of labor costs  makes it  obvious, however, th at  the ir re­

duction is a major targe t in any  att em pt at  sub stantial lower ing of operating  
costs. Though this  record  does no t revea l their  ful l import, nor  perm it us to 
draw detaile d conclusions, the re is confirmation of the  belief  th at  the rai lroad 
wage struc ture, includ ing work ru les and cer tain full-crew laws,  may un jus ti­
fiably involve uneconomic use of labor.” (p. 4S0)

In suppor t of these conclusions, the  Commission pointed to the  basic-day rule 
for  engine  crews, provid ing th at  “100 miles or less (str aight-away or tu rn ­
arou nd)  five hours or less, sha ll const itu te a day’s work; miles in excess of 100 
will be paid for  at  the mileage ra te  provided, according to class of engine.” It  
ref erred to the  fac t that  payments  for  overtime are  on a speed basi s of 20 miles  
per  h our  computed continuously  from  the time requ ired to rep ort  for  duty  unt il 
relea sed at  the end of the  last  run . It  pointed ou t th at  fo r conductors and 
trainmen the  rule  is that  150 miles or  less shall constitute a day’s work and th at  
miles in excess of 150 will be paid for at  the mileage ra te  provided.

The Commission furth er  emphasiz ed that  these rules have been in effect 
withou t change since 1919 and  th at as the average speed of passenger tra ins 
increased  the  number  of hours which engine and tra in  employees must work to 
earn a day’s pay had greatly  decreased . It  said, for  example, th at  the average 
number of hours actu ally  worked by passenger tra in  firemen on str aigh t time 
and overt ime per basic day of 100 mi les was 3.3 ho urs in 1957. The comparable 
average hours worked per  basic day  in 1905 is even less.

The Commission’s re ports sets  ou t examples  of the  effect  of the  basic-day rule s 
and of the  interdiv ision al poin t rules. A fireman whose run was  109 miles and 
involved 2 hours and 11 minu tes in the  cab received compensation  in excess of a  
full  day ’s pay ; a passenger cond uctor running 340 miles and on duty  for  0 hours 
on the  run  received approximately 2% days’ pay ; th e Denver Zephyr, operating 
between  Chicago, Illinois , and  Denver, Colorado, runn ing 1034 miles in 10.5 
hours,  require d the  services of 8 engine crews whose members received a total  
of 10% basic-days’ pay.

The Flo rida Special, to which I have previously refe rred , runs  for  1057 miles. 
The schedule time for  the run  is 18 hours. Seven engine crews  are requ ired  to 
make  the  run  and they receive a tot al minimum of 10% basic-da ys’ pay. The 
Broadway Limited, to which I hav e also refer red, runs 907 miles in 10 hours , 
between New York and  Chicago, requires a total of 0 engine crew s to make the  
run  and  they receive a tota l minim um of 9 basic-days’ pay. The Panam a Limited, 
running between Chicago, Illinois, and  New Orleans,  Lou isian a, covering a dis­
tance of 921 miles in 10.5 hours , require s 7 engine crews to make the  run and 
they receive a total minimum of  9.2 basic-days' pay.

In  its  rep ort  refe rred  to, the  Commission pointed o ut th at  th e ave rage compen­
sation received by engine and  trai n employees in passenge r service per  hour of 
str aigh t time  and  overtim e actual ly worked increase d 107 percen t from 1947
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to 1958. It  also stated that  the  number of hours  actual ly worked by those em­
ployees in 1958 was 57 percent of the  number of hours  f or which they were paid 
a t st ra ight  time and  overt ime ra tes and that  this percentage had dropped from 
a level of 64 percent in 1947. Today this  percentage—ho urs  worked to hours  
paid fo r—has fur ther  dropped to 55.8 percent.

The  passenger service rules  of 1919 are s till in effect today an d the only changes 
th at  have  taken  place since the  Commission considered these matters in its re­
port are  t ha t the rates of pay have, of course, increased  and the number of hours 
actual ly worked as compared to the  number  of hours paid for  has furth er de­
clined.

Until rail road labor  accepts  modern day reali sm in its bargaining with respect 
to the  work rules and agreeme nts covering passenger tra in  service we feel it is 
ill qualified to carr y the banner of public intere st and to demand a curtailm ent 
or ha lt in the elimination of unneeded passenger tra in service  losing hundreds of 
millions of dollars per yea r and consuming a sub stantial percentage of the net 
rai lway operating income from fr eig ht service.

If  the elimina tion of such service is to be made more difficult and costly, cur ­
tai led  or halted , or indefinitely delayed, then a moderniza tion of the applicab le 
work rule s becomes of even grea ter  significance. If  legislation  is to be enacted 
th at  would have the foregoing effects, then there should also  be enacted legisla­
tion  providing that  when the  processes of collective bargaining have reached an 
impasse  the ma tter  of moderniz ation  of the work rules  applicable to passenger 
trai n service must be su bmi tted  to a board whose decisions with  respect to those 
work rules  would be final and bind ing upon the pa rties .

There  is another aspect of the rai lroad passenger tra in problem that  deserves 
comment, namely, the policy of the  Post Office Departm ent with  respect to the 
transp ortation of mail. As a resu lt of evidence  submitted  in the I’assenger Tra in 
Deficit Investigation the In te rs ta te  Commerce Commission recommended:

“Th at  the executive depar tment s of the Federa l Government consider the im­
plic ations of the nat ional tra nsp ort ation  policy in connection with the procure­
men t of passenger- train  serv ices by the Post  Office Department, Depa rtment of 
Defense, and other agencies of  the Government.” (p. 483)

If  anyth ing, the policies of the  Post  Office Departm ent since the date  of the 
Commission’s Report have  been even more detrimenta l to the maintenance of 
passenger tra in service. The Cha irman of the Interst ate Commerce Commission, 
in h is testimony before this  Committee the other day, sta ted  t h a t:

“The rai l passenger problems are  stil l with  us—the pat ronage  trend, for ex­
ample, is downward, while ope rat ing  costs continue the ir inexorable rise. In fact, 
the  trend  has been spurred  most recent ly by the Pos t Office Departmen t’s policy 
of transfer rin g the mail from ra il to highway, thereby depr iving many passenger 
trains  of the ir primary sustenance an d converting formerly profitable or  margina l 
ope rations  into clear-cut can didates for discontinuance.”

In  view of these statements by the Commission and its  Chairman, ther e ap­
pears  litt le I could add reg ard ing  the  policies of the Post Office Department in 
the  transp ortation of mail. Perhap s, however, a single illu stration  of the  type 
of instanc e refe rred  to by Chairm an Tucker would be helpfu l.

Atl ant ic Coast Line Ra ilro ad passenger tra ins  No. 37 and  No. 38, runn ing 
between Jacksonville a nd St. Pete rsburg. Flor ida,  operated  dur ing the year  1964 
at a contr ibution of $48,560 over  and above dire ct expenses. In 1965 the  Pos t 
Office Department took the mail off tra ins  No. 37 and  No. 38, depriving those 
tra in s of mail revenue amounting  to $328,478. R ath er tha n operating at  a  contr i­
bution above direct expenses, those  tra ins  immediately began opera ting at  an 
annual loss of $262,625. On th at  same rail road, passenger tra ins No. 75 and No. 
76 were  operating between Jacksonvi lle and Tampa, Flo rida , at  a  contribution  of 
$30,381 above direct expenses un til  the mail was removed, with  a revenue loss 
of $368,302, af ter  which these two t ra ins operated a t an ann ual  loss of $448,000 on 
direct expense basis. These  cases,  or illustra tions, with  respect to the effect of 
removal of mail from passenger tra ins , could be multiplie d many times if all 
passenger  tra ins  throug hou t the United Sta tes were tak en into  consideration.

A recent artic le in the  WASHINGTON POST of April  19, 1967, refe rred  to 
the removal of a large amount of railway  mail from cer tain tra ins  opera ting in 
the  midwest  The art icle sta ted  th at  while tra ins would continue to car ry mail 
between many midwestern mail centers, increasing emphasis  would be placed 
on air lif tin g first-class mail  on a space-available basis. According to the  news 
arti cle , pa rt of the justific atio n for  the removal of the mail  from the tra ins  was 
th at  the  tra in  schedules did no t meet the needs of the  Post Office Department 
and  th at  the tra ins  were  j us t lat e too often, with such dela y causing  additional
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expense to the Pos t Office D epartment.  An interesting question  might be rais ed 
as to why mail would be rem oved from a tra in  because it  w as la te  and then th at  
same mail would be offered to the  airli nes  upon a space -avai lable  basis, in other 
words,  for  the  airlin es to  move it  or to leave it.

While the  foregoing pa rt of my stateme nt has not  dea lt direct ly with the  pro­
visions of the bills upon which your Committee is now conducting hearing, we 
are of the  firm opinion th at  such background of the  gen era l passenger tra in  
service problem is both des irable  and necessary. I sha ll now address  myself 
to the  particular  bills.

H.R. 7004 was introduced a t the  request of the  In ters ta te  Commerce Commis­
sion to implement a special  recommendation made by it  to the  Congress. You 
have  before  you a Committee Pr in t, showing the  changes in exis ting  law th at  
would be made by H.R. 7004 a s introduced. I sha ll add ress my remarks to those  
changes as they appear, in order, in the Committee Print.

Presen t Section 13a (1) app lies  to  the d iscon tinuance of a train operating  from 
a point in one s tat e to a point in  any other sta te or in the  Di str ict  of Columbia 
or from a point in the Dist ric t of Columbia to a poin t in any  state . The firs t 
amendment proposed would confine the appl ication of Section 13a (1) to a train 
“ope rated in service between  a point in one sta te or foreign country  and a point 
in any  othe r sta te or in the  Dist ric t of Columbia.” This  amendment may app ear  
simple  and innocuous bu t would  actually  relegate  to a realm of limbo cer tain 
passenger tra ins  insofa r as jur isd ict ion  of the In ters ta te  Commerce Commission 
is concerned. There a re pas senger  trains, and t he  Commission has had such cases 
before it, where  the tra in  performs  service only in a single sta te  but,  fo r opera ting 
convenience, such as cleaning, maintenance, refueling, turn -aro und , etc., the  
tra in  term inates its run  in anoth er state. Such a tra in  per form ing service only 
in a  single s tate but o perating in  more th an one state , would be removed from the 
purv iew of Section 13a (1) . However, H.R. 7004 makes  no corresponding amend­
men t of Section 13a (2) , so as  to place ultimate jur isd ict ion  in the  Interst ate 
Commerce Commission. Section 13a (2) applies only to a tr ai n opera ted wholly 
wi thin the  boundaries of a single state . While we are opposed to this  pa rticu lar  
amendment of the provis ions of  Section 13a (1), we deem it  essential, if any  
such amendment is made, th at  t he  provisions of Section 13a (2) also be amended 
so as  to place those tra ins which I have described within the  purview of the  
la tt er  section.

The next amendment made  by H.R. 7004 would be to extend  the  notice period  
und er Section 13a (1) from the  present 30 days  to 40 days in advance of the 
proposed discontinuance. No sound reason has been advanced  for  the addi tional 
10-days’ notice and it  simply means furth er delay in the  disposition of a tra in  
discontinuan ce case.

The nex t amendment made by H.R. 7004 would place upon the carrier the 
burden of proof th at  public convenience and necess ity permit  the  proposed tra in  
disco ntinuanc e and that  continued operat ion of such tra in  would unduly burden 
in ters ta te  or foreign commerce. The Inter sta te Commerce Commission, in its 
reports in numerous tra in  disco ntinuanc e cases, and thro ugh  the  testimony of 
its  Chairm an the othe r day befo re this  Committee, has  sta ted  that  the  ma tte r 
of bu rden  of  proof has  presen ted no re al problem in the  Commission’s adminis tra­
tion of the  prese nt law. Accepting thi s fact, the re appears  to be no valid reason 
for  changing  the present law insofar  as burden of proof is concerned. Imposition 
of such burden upon the  ca rr ie r would represen t a rad ica l departu re from the 
regula tory scheme adopted by the Congress in the  present provis ions of Section 
I3 a (l ) of the  In ter sta te Commerce Act. By the  term s of th at  section, Congress 
confirmed the  righ t of managemen t to make ini tia l decision th at  a particu lar  
passenger tra in should be discontinued. The equivale nt of a veto power, how­
ever, was  placed in the  hands of the  Commission, so th at  af te r investiga tion and  
upon proper  finding, the Commission can direct management to continue to op­
era te  the  tra in for  a period of one year. Afte r the  exp ira tion of th at  year the  
jur isd ict ion  of the sta te commissions again att ach es to any  discontinuance  of 
the  tr ain,  subject only to preemption by again following  the prov isions of Section 
13a (1) . The present regulatory  scheme enacted by the  Congress  h as worked well 
and no justif ication exis ts for  th e rad ica l d epa rture from th at  scheme that  would 
be made by the H.R. 7004.

The nex t amendment of importa nce  would extend the  period of time  in  which 
the Commission may dispose of the  mat ter, and dur ing  which  the continued 
operation  of the tra in would be requ ired, from the present 4 months to 7 months 
beyond the  date on which such discontinuance would otherw ise have  become ef ­
fective . Further,  the Commission could add an add itio nal  2 months pending
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completion of its  investigat ion  or disposition of any  petit ion or petit ions  for  
recons iderat ion. The time-w ise effect of the  amendments so fa r discussed  would 
be to requi re the  continued operation  of the  tra in  f or a period of 5 m onths and 
10 days  beyond the 4-month period  required by presen t law. In his testimony 
before this  Committee the Chai rman  of the  In ters ta te  Commerce Commission 
adm itted that  present time requ irements are  enti rely  adequa te for  the normal 
case handled by the Commission. However, he r efe rred to some possible s itua tion  
wi th which the Commission might  be confronted at some future  time as the 
just ification for these  pa rti cu la r amendments. No rea l justi ficat ion was offered 
for  a general ex tension of time, as would be provided by H.R. 7004. The  -Chairman 
did say th at  the  Commission, of course, would not necessari ly take the ent ire 
extended  period of tim e to dispose of the norm al case bu t the general experience 
of the  rail road s lias been th at  the time avai lable  is the time that  will be used. 
In  any  event, if the exte nsion of time is to be g ranted, it  should be confined en­
tire ly to the  unusual, and seemingly as yet  unexperienced, case which might  
a t some time confont the Commission.

The next amendment is one authoriz ing the Commission to requ ire the  con­
tinu ed operat ion of the trai n if it finds th at  public convenience and necessi ty 
do not permit t he proposed  discon tinuance and that  the continued operation  will 
not unduly burden in ters ta te  or foreign  commerce. Under present law, the  
Commission may exerc ise its  veto power over the decision  of management upon 
a finding that  public convenience and necess ity require  the continued operation  
of the  tra in and that  its  continued operation  will not  unduly burden in ter sta te 
or foreign commerce. This amendment, coupled with th at  imposing the  burden 
of proof  upon the  c arr ier , mig ht be construed so as to change the ent ire present 
scheme of regulation of passenger  t rai n discon tinuances. It  might be argued  t ha t 
the  carri er  must obtain  au thor ity  from the Commission before i t could discontinue  
an unneeded and losing serv ice and thus sub stit ute  burden  of proof upon the 
ca rr ie r and author ity  from the Commission for  the pre sen t veto power exercised 
by the  Commission.

An immedia tely following  amendment would author ize  the Commission, in 
requiring the  continued ope ration of the  tra in,  to att ach such terms, conditions 
and  modifications perta ining  to opera tions  or service as  the  Commission shall  
find to be ju st and reasonab le. Here is a clea r invasion of the  responsibili ties of 
managem ent and the  Commission could tell managem ent how it  must run the  
tra in , the service to be performed by the tra in  and, possibly, even the  na tur e of 
the equipment in the  t ra in  consis t. Moreover, i t is not a t all clear  that  the terms, 
conditions and modif ications per tain ing to operation s and  service would be 
confined to the operations or  service performed by th at  pa rticu lar  tra in. If  such 
is not the case, then the invasion  of the responsib ilitie s of management  is even 
more  fa r reaching and  might encompass the ent ire passenger tra in  service per ­
form ed by the  rail road. The  only  jus tification  offered by the In ter sta te Commerce 
Commission for  this pa rti cu lar change in the law is a plea for “flexibi lity” , 
whatever  tha t term may mean. Such a plea, with  the ill-defined or wholly 
undefined meaning of the term “flexibility”, certa inly  afford s no sound basis upon 
which to so amend the  p res ent sta tute. Indeed, upon the  conclusion of an inves ­
tigation  by the Commission, a rai lroad might be even w orse  off by having sough t 
relie f. Many well intent ioned people, and I do not exclu de members of the  
In te rs ta te  Commerce Commission, believe they know be tte r than does manage­
ment how a rai lroad shou ld run  its  passenger tra in  operations . . . but  such 
seems highly questionable. No case has been presented for  the  gra nt of such 
broad author ity to the  I nt er stat e Commerce Commission and, indeed, such should 
no t be done.

Moving to the  nex t ame ndment made by H.R. 7004, we find that  the Commis­
sion, in permitt ing discontinuance of an in tra sta te  tra in  pur sua nt to Section 
13a(2 ), would be author ized to attach to the discontinuan ce of that  tra in such 
term s, conditions and modifications per tain ing  to ope rations  or service as it 
mig ht find to be reasonable and  ju s t Here, again , we find a clear invasion of 
the  responsibilit ies of m anagement. The terms, condi tions  and modifications here  
ref err ed to seemingly are not  those per tain ing  to the operation s or service of a 
tra in  that  is discon tinued . Once again  the plea for  “flex ibility” affords  litt le or 
no supp ort for the  proposed amendment. The  invasion of the responsibiliti es of 
management , no m att er  how well intent ioned, wi th respect to its passenger tra in 
operation s and  service is who lly unjustified.

H.R. 7004 would add  a new Section 13a (3), prov iding that  any person ad­
verse ly affected o r agg rieved by an  order o f the Commission entered  a fte r h earing 
pu rsu an t to subparagraph s (1) or  (2) of t ha t Section might bring suit to obtain
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jud icial review. Under such a provision it can be safe ly assum ed that  in every 
instance where  a tra in  would be discon tinued  und er this  section of the  In ter­
sta te  Commerce Act, and notwithstand ing  the  unneeded and  losing natur e of 
the  pa rti cu lar service being performed, the matt er  will be tak en to cour t and 
it  is most  likely that  the  tra in  will  continue to ope rate  indefinitely while the  
jud icial processes are  e xhausted. Such an amendment is not designed, as is the 
presen t sta tute, to exe rt pre ssu res  upon public autho riti es to find solutions for 
the problem  posed by a service allegedly needed by the  public but  which cannot 
be m ade to pay its way. Indeed,  I have the feeling t ha t public  a uthori ties , know­
ing the y could through jud icial processes keep the tra in  in opera tion for  an 
indef inite  period  of time, would be much less likely  to exert  themselves in an 
effor t to find the needed solution.

Summarizing with respec t to H .R. 7004, no substantial case  ha s been submit ted 
to yo ur Committee  jus tify ing  the  amendments tha t bi ll would make to  the  p rese nt 
law. The end result  of the bill would  be to make it more difficult and costly to 
elim inate unneeded and  losing serv ice and cer tainly  prolong for  an indefinite 
period  of time the continuation of such services. In  the  meantime, the financial 
burden would continue  and proba bly mount.

The bil l has  been char act erized  by i ts proponents as one designed to afford the 
Commission more time in which to dispose of passenge r tr ai n discontinuance 
cases and  to provide the  Commission with  “flexib ility”, whatever  that  term may 
mean. The ma tte r of  time can not  be considered in the  abs tract. Th irty  days may 
seem like a  sho rt period of time, bu t not to the man sit ting in jai l. Nine months  
and 10 days may appear not unreasonable, unless rela ted to the  situation in 
which the  time requ irement is to apply. In the case  of a passenger tra in losing 
hun dreds or even thousands of dol lars a day, 9 months and  10 days adds up 
to a considerab le loss. When the indef inite  time that  would be req uired by judicial  
processes  is fu rth er  imposed, an d we may be speaking of yea rs instead of months, 
the burden becomes almost  intolerable .

Turning to H.R. 260, th at  bill would provide for  conside ration by the In te r­
sta te Commerce Commission, in  disposing of any passenger t ra in  discontinuance 
case und er Section 13a( 1) , of any  financial ass istance  a vai lab le pursuant  to the  
Urban Mass Tra nsporta tion  Act of 1964 or any oth er law for the  purpose of 
continuing such opera tion or service  and the  efforts  of such ca rr ie r or carrie rs 
to ob tain  such assistance. Fu rth er , th is bill would require the  same consideration 
by the In ters ta te  Commerce Commission in actin g under Section 13a (2) of the 
In ters ta te  Commerce Act. General ly speaking, we believe the  major inte nt of 
H.R. 260 is alre ady  encompassed wi thi n the provisions of existing law.

To the  extent  that  the In te rs ta te  Commerce Commission may  consider such 
info rma tion  to be of relevance, it  could probably  require  that  such inform ation 
be submit ted by the carrier at  the  time of posting of notices of the  proposed dis­
continuance  of a particular  tra in . The Commission has today prescr ibed rules 
and regula tion s requ iring  th e ca rr ie r to furnish info rmation  a nd we assume such 
requiremen t could include the  mat ters  dea lt with  in H.R. 260.

On the  other hand, the ava ilabil ity  of financial ass istance  pursuant  to the  
Urban  Mass Tra nsporta tion  Act of 1964 is  conside rably limited in scope and the 
imposi tion of thi s sta tut ory provision  might place a cloud on passenger tra in 
discontinuan ce cases generally. Believ ing tha t H.R. 260 would add nothing to 
the  presen t power and autho rity of the  In ter sta te Commerce Commission, but. 
equally , believing that  its adoption might confuse int erp ret ation  of present law, 
we are opposed to enactm ent of H.R. 260.

Considering next the provis ions of H.R. 519. we have  no pa rti cu lar objection 
to consideratio n by the In te rs ta te  Commerce Commission of the  fac t th at  the  
ca rri er  could par ticipate in an  e xis ting local. State , regional or Federa l program 
for  the improvement of commuter  services . But we do, however, believe that  en­
actmen t of thi s bill might lead to undue emphas is being placed upon such fact. 
Insofar  as  thi s bill would req uire the  Commission to cons ider  the  fac t that  a 
ca rri er  could par ticipate in a “proposed” local. State , regional, or Federal pro­
gram. we think its provis ions whol ly unrealist ic. The  idea th at  the  In ter sta te 
Commerce Commission would make a dete rmin ation respecting a particular  p as­
senger trai n then operating  in the  light of a “proposed” program is enti rely  un­
real istic . The Commission would hav e no possible way of de termining, at  the time 
the  matt er  was  before it, wh ether the  “proposed” program would become an 
actua lity  o r not. In other words, the mere  fact that  a community, Sta te, region o r 
Federal  government  had under cons ideration  a proposed program  would have 
to be taken into  consideratio n by the In terst ate Commerce Commission, with  no 
way of dete rmining the likelihood of fru itio n of such program, nor  of the  time
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such fru itio n might be real ized , nor  as to how th at  program might affect the  pa rti cu lar operation then u nder consideration  by the  Commission.Fu rth er , H.R. 519 would prov ide that  the In terst ate Commerce Commission must also take into consideratio n the fac t that  a rail road w as a par ty to an appl i­cat ion  for  permission to merge, from which  merger it could be expected to benefit. Th is provision would inextr icably  mix rai lroad merger cases  with passenger train discontinuance cases, and withou t the  requ isite  guidelines  to control the determ inations in e ither case. It  would be pointless for the Commission, in a case dea ling  with  the discontinuance  of a single passenger tra in,  to consider whether the rai lro ad  seeking to discontinue th at  tra in  happens to be a rail road par ty to a merger application from which merger t ha t rai lroad could be expected to  bene­fit if the  merger happened to be approved by the  Commission. I think  my las t sente nce is sufficient description of the chaos and confusion that  would resu lt from th is provision of H.R. 519.
The  rai lroad industry is opposed, for the reasons sta ted , to enactment of H.R. 519.
While no t covered by th e Committee’s Notice of Hearing,  i t i s my unders tand ing th at  comment should be made on the  provisions of H.R. 8939.
Reading  the stat eme nt subm itted by Mr. Donald S. Bea ttie , Executive Secre­tar y-T rea surer  of the Rai lway  Labor Executives Association, as well as  lis tening to the  oral  presenta tion by Mr. William G. Mahoney, Atto rney  for the Railway Labo r Executives’ Association, it  is app are nt th at  H.R. 8939 is a bill that  would ca rry  out, in toto, the suggestions  of rail road labor. This  bill would, in substance, make a line abondonment case  ou t of every passenger tra in  discontinuance case. There  is no sound analogy between the discon tinuance of a passenger tra in operation over a line of rai lro ad  and  the ent ire  abandonm ent of that  line of rai lroad.
Placing service adjustments  under the  same standa rds , measurements and pro­cedures applicable to total abandonment of a  line of rai lroad is wholly unsound and  co ntr ary  to any rea list ic concept of regu lation. The curtailment consolidat ion or other change in the service in an effort to meet changed condi tions  and to deal rea list ica lly with unprofitable, deficit producing operat ions is q uite  different from the tot al abandonment and dism ant ling  of a  line of rail road. Inabil ity  to do the former might  lead, and in some instances has led, to the  la tter  more d rast ic step. On the  other hand, abil ity to do the form er may avoid and has avoided the la t­te r more drastic  step. Pre sen t Section 13a of the  In ters ta te  Commerce Act af ­ford s recognition of the principle  sta ted  without placing  in the  hands of manage­ment unrestr icte d righ t to cu rta il,  consolidate or otherwise ad just services at will. The provision of H.R. 8939 viola te these  princ iples by subjecting ad just­ments in service to substantially the  same stan dards, tes ts and  procedures appli­cable to a tota l withdrawal from a ll public service.
The  inte rci ty transp ortation of passengers is a highly competitive  field. Trav­elers have available the ir pr iva te automobiles, buses, airl ines , and  railroads. To say  th at  in adjust ing  its service to meet the public demand or market for such service a rail road must protect and  make whole for  four  years  any employee thereby affected represents a wholly unsound approach to regulation. It repre ­sents extension  of regulation  into  the  field of inte rna l adjus tment of the opera­tions  of a single company. It  is difficult for me to see any difference between the adj ust me nt and tailo ring  of ra ilroad services to meet the ma rke t there for and the  tai lor ing  of product ion and  outpu t by a manufacturin g company. I have even more difficulty in determining just where  one wmuld dra w the line within the  rai lro ad  industry.  If  an employee affected by the discontinuance  or change in the  service of a single passenger  tra in  must be protected and made whole for  a period of four years , wh at  about the employee affected by the reschedul­ing of n fre igh t tra in? Or the employee affected by the closing of a station agency? Or the  employee affected by a forced reduc tion in m ainte nanc e program? If  employees under our private en terpri se system are to be protected and guar­anteed in the ir jobs, when competitive forces alone dic tate  a reduc tion in opera­tions.  then we will have indeed  taken a tru ly  significant socialist ic step. The Ra ilro ad Unemployment Act extend s all the protec tion intended or necessary where economic considerations lead  a given r ail roa d to reduce its  operations.Let me point out to you th at  the provisions of Section 1. deal ing with the con­stru ctio n of or abandonment of lines of railroad,  were enacted as a part of the Transpo rta tion Act of 1920. It  was processed through the  Congress in the lat ter  part of 1919 and the ear ly pa rt of 1920. It  is needless to point out  th at  we did not have at  t ha t time our gre at system of highways, nor  our great system of airways and ai r car rie rs.  A review of the legislative history  of these provisions of the
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Transportation Act of 1920 reveals tha t the principal emphasis was placed on the construction of new railroads or the extension of existing railroads. It was be­
lieved tha t the unrestricted right of railroads to be built whenever and wherever their  projectors thought fit had led to a wholly undesirable result.  The desire 
was to prevent the construction of unnecessary or parallel lines or the construc­
tion of railroads merely for the sake of making money on the  construction. In the 
matter of abandonment of rail roads, it was believed th at since communities, cities 
and villages had been built up along railroads and were wholly dependent upon such railroads  for public tr ansportat ion, the Inte rsta te Commerce Commission 
should be given control over the matt er of abandonments.

The s ituat ion today, of course, is entire ly different. New railroads are not be­ing constructed and it is not likely that  they will be. Few if any communities, 
cities, or villages are entirely dependent upon railroad transportat ion. On the 
contrary, most of them have, in effect, transportation running out of thei r ears. 
Indeed, i t is the very existence of these  alte rnative  forms of tr anspo rtation tha t 
has been one of the principal factors in creating the tremendous passenger prob­lem. Instead of the chief instru mentality  relied upon for passenger travel, the 
passenger tra in has become to a large  extent the outmoded form of tran s­portation.

Section 13a presently affords the public users of a passenger tra in and the communities through which such tra in  operates all protection reasonably re­
quired in the  public interest. Upon the filing of notice the Int ers tate Commerce 
Commission may institute, and has institu ted, investigations and conducted pub­
lic hearings. I f the evidence shows tha t continued operation of the train , in whole or in part, is required by public convenience and necessity and will not constitu te 
an undue burden on interstate commerce, the  Commission is fully empowered to 
require, and has required, continued operation. Nothing would be gained by a 
single member of the traveling public in placing the matter of adjustm ents in 
passenger tra in service under the abandonment of line procedures of the Inter­state  Commerce Act.

In my opinion it is important to keep in mind tha t the conditions which have 
made much passenger train service unneeded and unprofitable have not been brought about by railroad management. To the extent tha t the service of a par­
ticu lar train has been outmoded and is no longer needed as a resul t of highway 
and air  transportation, such has been the result of governmental promotional policies and expenditure of tremendous sums of public money at Federal, State 
and local levels. If  the result of such policies has been to make it necessary or 
desirable in the public interest to discontinue the operation of a passenger train, 
surely the railroad company involved should not be required to protec t an em­
ployee who may be placed in a worse position as a result  of those very govern­mental policies.

H.R. 8939 would repeal Section 13a (2) of the Interst ate  Commerce Act and leave the matter of discontinuance of a passenger train operating entire ly within 
the confines of a single State to the regula tory authori ty of the State Commission. 
Int ras tate  passenger trains  would be discontinued pursuant to authority from the State  Commissions and no labor protective conditions would be attached.  
Thus, there would be different trea tment of employees affected by the discon­tinuance of a passenger tra in depending upon the nature of the operations of the train  and the source of authority  for the discontinuance.

This bill. H.R. S939, is subject to all of the criticisms tha t I have made con­
cerning H.R. 7004. No time limit whatsoever would be imposed for the handling 
of passenger tra in discontinuance cases and the unneeded and losing services would continue for an indeterminate period of time. The Commission, through 
the attaching of conditions to the discontinuance of a passenger t rain , would be 
authorized to invade the field of management responsibilities and could very likely dictate the nature  and scope of passenger train  operations and sendees  to 
be conducted by a railroad. Those who plead the essentiality of a service in a 
highly competitive area would be freed of any burden to show tha t the service is indeed essential.

The whole intent  and purpose of H.R. 8939 is to make it more difficult and 
costly to el iminate unneeded, unpatronized and losing passenger train service or to prolong such operations for an indefinite period of time.

The provision of the bill that no passenger train  service could be discontinued 
for a period of 18 months from enactment of the bill is a forth righ t avowal that  delay is one of its principal objectives.

The bill would strip  the State regula tory commissions of any auth ority over 
the discontinuance of a passenger train operating  between two or more states
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and would require tha t the railroad seeking to discontinue such a train  do so 
by filing a petition for auth ority with the Inte rsta te Commerce Commission. 
Here, again, we find a complete departure from the carefully considered action 
of the Congress in enacting the present provisions of Section 13a of the Inter­
sta te  Commerce Act. In enacting tha t section, the Congress was very careful 
to provide tha t a railroad might  continue to invoke, and tha t when invoked a 
St ate regulatory commission might continue to exercise, existing jurisdiction 
over the discontinuance of any  passenger train operating in that  State. Since 
enactment of Section 13a by the Congress with this reservation of Sta te regula­
tory authority , many railroads have seen fit to pursue the State procedures in 
seeking to eliminate unneeded and losing inter state  passenger train  service. 
Under the provisions of this bill the State regulatory authority  would have no 
jurisd iction  over the matter  if the train  operated beyond the boundaries of a 
single State.

Enactment of H.R. S939 would impose upon passenger tra in service adju st­
ments a scheme of things that could spread as does a cancer to any decision of 
management varying the level of  output of the railroad industry and the efforts 
of management to apply reali stic controls to the costs of railroad  operations.

Summarizing, the railroad indus try is opposed to enactment of any of the 
bills to which I have re ferred  and we urge tha t your Committee take no action 
thereon.

M r. Moloney. All  ri ght,  sir .
We feel th at  in the conside rat ion  of these bil ls it  is essential  th at  

th is  committee and th at  t he  Congres s its elf  not  lose  sig ht  of t he  ba ck­
grou nd  in which the leg isl ati on  th at  thes e bil ls would  amend was 
adop ted .

As yo u know, se ction 13a of th e I nt er stat e Com merce A ct was pa ssed  
as a part  of the  Tra ns po rtat io n Ac t of 1958. A t th a t time Congress 
was  very much concern ed, as were  m ost of  us in  t he Nation, wi th the 
diff icul t situa tion th at  th en  con fronte d the ra ilr oa d indu str y and a 
la rg e s egm ent  or  la rge s egm ents o f th e ind us try ap pe ared  to  be hea ded  
fo r financ ial  crisis.

On e of  the  majo r co nt ribu tin g fac tors to the  financ ial cris is th at  
th en  confronted  th e in du st ry  was the pas sen ger  serv ice  defic it unde r 
wh ich  the ind us try  was  t he n opera ting. Yo ur  co mm ittee, in its  r ep or t 
on th at legisla tion , re fe rred  to  and com men ted up on  the fact  th at  
the pas sen ger  tr ai n serv ice opera tion was no t mak ing money; th at , 
as a m at te r o f f act , it  was imposin g a  bu rde n upo n the fre ight  serv ice ; 
an d th at it  was con sum ing  a lar ge  part  of the ne t ra ilw ay  operat ing  
income fro m freigh t service.

A t th a t time the passe nger service defic it fo r th e ye ar  1957 was in 
th e neighborho od of  $723 mi llio n and it  was con sum ing  44 percen t 
of  th e ne t rai lway  op er at in g income fro m frei gh t service.

The  sta tem ent m ade  by yo ur  committee, as  I  pointed  out in m y w ri t­
ten sta tem ent, is s til l tr ue tod ay. The passenger  serv ice  defic it fo r the 
ye ar  1966 is estima ted  a t $400 m illi on  and  i t will  consu me about 28 p er ­
cent of  the n et  ra ilw ay  o pe ra tin g income fro m fr ei ght service. We  fee l 
with  th e pictu re th at co nf ronts us toda y of  a $400 mil lion  defici t on 
passe nger service op erat ions  and the  con sum ptio n of  appro xim ate ly 
30 p ercent  o f w ha t we are abl e to  m ake in the way  of  n et  r ailwa y op ­
er at in g income fro m fr ei ght service, th at  such  does no t pa in t an a t­
mo sph ere  of com placency  no r should  it give rise  to any  idea th at  we 
have  solved t he pa sse nger t ra in  serv ice deficit  prob lem .

Th e ma gn itu de  of th a t deficit, of course, on a cumu lat ive  basi s is 
ra th er  sta ggering . Sin ce W or ld  W ar  I I , since 1946, the ra ilroa d in ­
du st ry ’s p assenger tr ai n  servic e deficit has tot ale d $10.9 b illion. Since 
1957, whe n section  13a was  p lac ed  on th e sta tu te  books, th at  same pas-
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senger service deficit has tota led about $3^  billion. We feel that with 
tha t tremendous burden you certainly should go carefully and cau­
tiously toward any change in the statute tha t Congress saw fit to place 
on the books in 1958.

Your  committee, in i ts r epo rt at the time tha t legislation was pend­
ing, also commented on the fact  that, i f passenger t rai n service cannot 
be made to pay its own way because of lack of patronage either by 
trave ling public or by the Government in its procurement of transpor­
tatio n for military personnel and other Government personnel or in 
the transporta tion of mail, that  i f you couldn’t make the service pay 
tha t then abandonment of that  part icula r tra in seemed to be called 
for.

We th ink tha t statement by your committee at tha t time is also true  
today. Yet we do have people urging and we do have before your com­
mittee today legislation that in substance would make it much more 
difficult, much more costly, and  unduly delay the removal of unneeded 
and losing service. We find that some people say that  we must main­
tain  the status quo, tha t we have reached a level of passenger train 
service that does not permi t a further  decrease.

Now, all of these arguments were made a t the  time the Transpor ta­
tion Act of 1958 was passed. As a matter of fact, they were made in 
the passenger train service investigation by the Inte rsta te Commerce 
Commission just prior  to the  passage of the Transpor tation Act of 
1958. T here  was much hue and cry for the maintenance  of the status 
quo and I have a ttempted at one point in my written statement tha t 
there is dynamite in a s tatus  quo argument and in order to illustrate 
tha t dynam ite I  have pointed to  the fac t that if we today  were operat ­
ing the same level of passenger  service that  we operated in 1957 but 
were today operating t ha t service at today’s costs, then for this year 
1967 our  industry would incu r a passenger tra in service deficit of $1.6 
billion and tha t such passenger service deficit that would be incurred 
had we maintained t ha t level of service would exceed by $200 million 
our entire ne t ra ilway operating income from freigh t anticipa ted for 
1967.

We feel tha t this portion of the background painted in my s tate­
ment shows the wisdom of the  Congress in placing section 13a on the 
books. H ad we not had section 13a, had we not been able to materially 
reduce the level of passenger tra in  service, were we paying for tha t 
service at  today’s prices, I think we could safely say that the majority 
of our industry would be bankrupt.

Now, there are people, for  instance, and you have hea rd from tes ti­
mony the other day on these very bills th at there are people who ac­
cuse, and I think loosely so, the  ra ilroad  industry  of having set about 
to des troy passenger tra in service. This same accusation was made by 
the opponents to th is p ar t of the Transportat ion Act of 1958, to wit, 
section 13a. This same criticism was made by witnesses and by te sti­
mony before the Intersta te Commerce Commission in the passenger 
service deficit investigation but  that the  Commission, after  considering 
the evidence, and it was voluminous in tha t proceeding—I was chief 
counsel for the industry in the investigation. The investigation itself 
extended over 3 years. There were thousands of pages of testimony and 
thousands of pages of exhibits.

Mr. F riedel. Mr. Moloney, you said they used the words loosely?
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Mr. Moloney. No, I  sa id  I  conside red the acc usa tion  th at  the  in ­
du st ry  ha d set about to  d es tro y pas senger  tr ai n service, I cons idered 
th a t acc usa tion  to be loose ly made, an d I  mean un jus tifi edly so.

Mr. F riedel. Di d you read  the tes tim ony last  week when it  was 
stat ed  th at  where the IO C did  no t cu rta il the  service, the  rai lro ad  
fir st cu t off a  d iner  a nd  t he n cu t off a no the r sleepi ng c ar  a nd  ano the r 
ca r an d the n at  th e end of  t he  yea r said , “Look, we to ld  you . I t is n ot 
a pay in g ru n. We lose mon ey.”

Do  you  enco urage the ra il ro ad , th at  pa rt ic ul ar  line , to lose money 
and to fit into  a pa tte rn  to c ur ta il  the  service ?

Mr . Moloney. N o. W e do  no t encourage  t ha t. I  di d he ar  t he  s ta te ­
me nt  made th at  such  was done and th at  then  when they  came back  
to  th e In te rs ta te  Com merce Commission to ge t th at tr ai n off the y 
wer e th en  in a posi tion to  show that  the  tra in  ha d lo st even m ore money, 
bu t a t the same tim e I  di d no t he ar  a single  wi tne ss po in t to  such a 
case an d give  your  com mittee an ill us tra tio n of  whe n the  rai lro ad  
came back to get t hat  par ti cu la r t ra in  off a y ea r la te r, wh at  the  pi ctu re 
was.

As  a mat ter of fac t, I  have  no t checked th is  ou t ca re fu lly  bu t my 
own opinion is th at  i f you  took every case before  the In te rs ta te  Com­
merce Commission  you w ould be har d pu t to find where  a  ra ilroa d had 
los t an d then come back to  th e Commiss ion. Those  cases wou ld be 
very,  very rare. I  he ard  th e accusatio n. No t be ing  fa m ili ar  wi th  the  
da y- to-day  o per ations of  eac h ra ilr oa d,  I  am n ot  in  a positi on to  say 
th a t i t d id  not  happ en.

As  I  said , I  heard  no ill us tra tio n of  it  given. I t  is sim ply  a bro ad,  
un supp or ted  s tate ment.

Mr . F riedel. I  n otice th a t it was a gen era l sta tem ent. They did  not  
nam e any pa rti cu lar run or  any ra ilr oa d bu t the y did make  the  gen­
era l sta tem ent  th at  the y tr ie d to disc ourage  the  passe nger from  ri d­
ing the passenger  tra in s with  d ir ty  tr ains  an d t hin gs  of  that sort. They 
did not. spec ifically ment ion th e run.

Mr. Moloney. I  t hink , Mr. Chairma n, th at before I  h ave  comple ted 
my  sta tem ent I will  have giv en you ill us tra tio ns  where , ra th er  than  
do wn grad ing the service th e ra ilroa ds  hav e up gr ad ed  it and , as a 
m at te r of  fac t, have  made it  ra th er  glamo rou s and, if  I  may  use the  
te rm , add ed “sex ap pe al, ” an d wi th the  end res ult  of  g reater  expenses 
an d l ar ge r losses.

I was  at  this  m oment addressin g myself  to  the  fact  t hat  I  t hink  t he 
acc usa tion th at  you have  de scr ibed is a loose one a nd  as I said  i t is not 
a new  one. It  was one th at the Commission  was no t impressed with 
in its  inv est iga tion and I  have in my wr itten  sta temen t quo tations  
fro m the Commission's  re po rt  where, fo r inst ance, the  Commission 
sa id th at —

Having increased their  net investment in passenger-t rain  car s and passenger 
locomotives between 1946 and 1957 by about million, dur ing  periods when 
patronage was dropping stea dily , the  respondents can hardly be charged with 
undue conservatism in modernizing their  passenger fac ilities.

Th e Comm ission  fu rt her sa id th at  the evidence in th at  proceeding 
supp or ted the g ene ral con clusion  that —

Many rai lroads  by upg rad ing  and replacing equipment, by experimenting 
with  new types of equipment,  and by other means have conscientiously en­
deavored  to improve their stan da rds of service. It  is also fa ir  to conclude tha t
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railroads generally have not discontinued trains without serious efforts—some­
times prolonged—to make them pay and only afte r sympathetic  consideration 
of public convenience.

That is what the Commission found with respect to the point we 
are discussing now, as a result of all of  the evidence in t ha t investiga­
tion and tha t really is not changed today. I t is going along pretty 
much the same way. They do not discontinue the trains until they 
have made sincere efforts to make them pay.

Dur ing the years 1946 through 1965, while the passenger tra in serv­
ice was incurring  this  $10 billion deficit, the class I railroads and the 
Pullm an Co. made capital expendi tures, and this doesn’t include main­
tenance and expenses, and so on, but simply capital expenditures, for 
additions and betterments to the passenger tra in car fleet of $1.8 bil­
lion and tha t certainly  is a rather  large capita l expenditure to be 
made for equipment tha t is going to operate in a generally losing 
service.

Since the passage of the Transportation  Act of 1958 and while we 
were incurring a total deficit o f some $ 3^  billion in passenger t rain  
service, the class I railroads and the Pullman Co. have made capital 
expenditures well in excess of $200 million for additions and better­
ments to passenger tra in cars. In  1965, the last year I  have the figures 
available, a total of $46.8 million was spent for  tha t very purpose and 
during t ha t year the passenger train  service deficit was $420.6 million. 
We feel, for instance, t ha t this  record of capita l expenditures, $1.8 
billion since World War II , $200 million-some-odd since section 13a 
was pu t on the statute books, certainly does not paint a management 
or describe a management tha t is disinterested and is willfully destroy­
ing passenger service.

It  might be interesting,  for instance, for  me to ask whether the names 
Aero train  and Talgo Tra in and Train X and Xplorer , whether they 
call any thing to the  minds o f the  people present. They should because 
those w’ere the  new and experimental trains that  were developed and 
placed in operation during the  middle and late 1950’s in an effort by 
the railroad industry to improve passenger service and to reduce the 
expenses of tha t service. Those trains were generally no t successful but 
the fact  tha t they were developed, tha t the money was spent, th at they 
were tested and they were tried in operation, certainly cannot be 
disputed.

The Inter state Commerce Commission in its report in  the  passenger 
deficit investigation also commented on th is fact about the Pennsyl­
vania Railroad. This investigation, as I said, extended for 3 years 
from March 1956 to  May 1959 so tha t at tha t time the Pennsylvania  
Railroad was investigat ing a new type of tra in design projected as 
capable of high speed operation bet ween New York City  and Washing­
ton, D.C., on a schedule 40 percent faster  than tha t of the present fastes t 
tra in with reduced opera ting costs which would permit substantial 
reductions in fares.

You hear a lot today about the high speed experiment t ha t is going 
on in the eastern corridor. Here I am poin ting out that  the Pennsyl ­
vania Railroad in a hea ring in 1956 was found by the Inte rsta te Com­
merce Commission to be at  that  time investigating the  very t hing that 
is ta king place today. The Pennsylvania  Railroad has persevered in 
its investigation and today we find the Pennsylvania Railro ad and the
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U.S . Gover nment  jo in tly  ca rryi ng  ou t an opera tio n th at is almo st as 
was des crib ed in 1956.

Yo u also find t hat  the P en nsylv an ia  Rail road  is p icking  up or p ay ing  
th e la rg er  part  of th e tab fo r the line  reb uil din g, fo r the equ ipm ent  
and f or  wh at  is being spe nt  on th at high-spee d proje ct.

I  th in k thi s was m entioned in  t he  t est imo ny before yo ur  committee 
th e ot he r day.  The New Yor k Ce ntral is ex pe rim en tin g with jet - 
propell ed  tr ains . I t  is con sid er ing  a comp lete rev isio n of  it s enti re pa s­
sen ger tr ai n  ope rat ions so as  to  af ford  more fr equent,  sw ift er , and m ore 
economical service on med ium  and  sho rt- ran ge  run s, f ee lin g th at  in th at  
are a possibl y the  comp eti tive sit ua tio n might  pe rm it th e New Yo rk 
Ce nt ra l passenger  tr ai n  service to  survive in comp eti tion, let us say, 
wi th air lin es  and  pr ivate automobil es.

Yo u hav e also he ard recentl y or  rea d recent ly th a t wi thi n a year  
there will be in opera tio n betw een New York and Flo rida an en tirely  
new con cep t o f pas senger  tr a in s us ing  ne wly  des igned equ ipm ent  t hat  
will  pe rm it  you to  go dow n and pu t yo ur  autom obile  on the  tra in . 
You  ge t on the  tra in  yoursel f, y ou will be accom modated , you r automo­
bile wil l be accommo dated an d you  will bo th ar rive  in  Mia mi at  the  
same time.

Now , f or  all  of  thes e re aso ns,  th is  hi sto ry  o f c ap ita l expenditure,  the  
experim entat ion s that we nt on in the 1950’s, th e experim entat ion s that 
are  go ing on tod ay th at  I ha ve  desc ribed, it  is fo r all  these reasons  
th a t we feel th at  the people who accuse ou r in du st ry  of  wi llfull y 
de str oy ing passeng er tr ai n  serv ice  certa inl y use or  ma ke th at  all ega­
tio n in a v ery  loose sense of th e word .

I  wo uld  like  to  m ent ion  tw o ill us tra tio ns  of  comple te up gr ad ing of 
serv ice  because I  th ink t he y a re  sign ificant.  We  were  to ld  th at , “A ll you 
need to  do is clean  up  yo ur  tra in s.  Le t us no t hav e the m dirty . Pu t 
on mo re and  b ett er  service an d you  wil l hav e passenger busin ess Tun­
ing out  of yo ur  ears. People w ill  flock to you .”

Well , du rin g the  season 1962-63 the Atla nt ic  Co ast Li ne  Ra ilroad 
re in au gu ra ted a very fam ous tr ai n  service. Years  a go th er e u sed to be 
the F lo rida Spe cial  and it  was one of the  finest  t ra in s in the cou ntry. 
I t  go t cau gh t in  the  com petit ive  hass le w ith  th e priva te  au tomobile an d 
the ai rp lane . So th at in  th e 1962-63 season  the Co ast  Line  re inau gu ­
ra te d wha t mi gh t be ter med  a plush trai n and they  pu t in  the cons ist 
of  th a t t ra in  the fines t equ ipm en t that  they had . T he y staf fed the  tr ai n 
with  hostesses. T hey p rovid ed  a rec rea tion car wi th  inn ovations such  as 
bin go  game s a nd  movies. Th ey  set up  r eserve dining  ho urs so th at  you 
would  no lon ger  st an d in lin e wa iting  to ge t i nto  the  din er.  T hey  had 
fa sh ion shows and othe r passe nger en ter tai nm en t. Th ey  gave  free  
cham pagn e and  cigars  and ot he r fa vor s.

Th e resu lt was that  sinc e the y inau gu ra ted th is in 1962-63, there  has 
been  a ste ady decrease  in  th e use of the tr ai n  an d a red uc tion in net  
revenu e pe r trai n mile fro m $2.40 in  1962-63 to $1.69 in  1965-66 and  
to 48 cen ts th roug h Feb ru ar y of  th is yea r. Th e to ta l Atla nt ic  Coast 
Line  pass enger t ra in  servic e d efic it increased fro m $9.9 m illion in 1962 
to $14.9 m illi on  in  1966.

I  cal l yo ur  at tent ion to th e fa ct  th at th is  tr ai n  I  hav e described  
and t hi s plu sh service—an d it  is  plus h—o perates between two p ar ts  of  
our co un try  w here  t ou rist  t ra ve l is very heavy.  You  wo uld  th ink th at  
if  t he re  was any  one p art  o f th e Un ite d State s t hat you  have a poten-
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tial  market and tha t you could develop t ha t market  by putt ing on 
improved service and better service th at the operation  from New York 
to Flor ida would be made to order,  but I have given you the story  of 
what has happened to the effort to do that.

I felt then that it  might be wise to turn to, let us say, a less attractive 
touri st run, the run from New York to Chicago, but very definitely a 
very heavy run  as far as business travel is concerned. So tha t, I  have in 
my writ ten statement the experience of the Pennsylvania Railroad 
with the Broadway Limited. T ha t tra in had been an outstanding  train  
for quite some time in the New York  to Chicago service but  i t too got 
caught  in the competitive bat tle and in the latt er pa rt of 1965 the 
Pennsylvania Railroad set out on an all-out effort to  really  upgrade 
and a ttra ct traffic to the Broadway.

They, too, put in the most modern equipment tha t we have. They 
initia ted intensive cleaning and maintenance programs. They espe­
cially encouraged the tr ain  crew in public relations and courtesy and 
neatness of appearance, and so on. They stepped up the dining car 
service an d provided attractive  and somewhat unusual menus. They 
provided free dimier wine, c igarettes , free fru it after dinner. They 
even engaged in a widespread advert ising campaign directed  at tha t 
train alone and they published advertisements in the newspapers in 
New York, Philadelphia,  Chicago, Minneapolis, and St. Paul. They 
published advertisements in the  New Yorker, Time, Life , and Good 
Housekeeping magazines, and the result of all of this  effort has been a 
decline in the patronage of  the tra in  from a da ily average load of 70 
passengers in each direction in November 1965 to 48 passengers in 
each direction  during Apr il 1967.

The standby nature of that t ra in  I point to because when the airlines 
were on str ike last summer the traffic on that  tr ain  jumped to a daily 
load of 138 passengers a day and when the strike was over it went 
right s tra igh t back down again to the low level, as I said, of  48 passen­
gers in each direction on one of the finest trains operating  in the 
Eastern  p ar t of the country.

Now, I  could give you il lustra tions , moving around the country, of 
the P anam a Limited between Chicago and New Orleans, and some of 
your fine transcontinental  train s. The picture  is pretty much the 
same. Even  in those instances where the railroads have been able to 
hold a level of passenger patronage  of a train, let us say, or where 
they have not lost, they maybe have even increased the  patronage 
a little, the costs of opera ting that  train , however, have constantly 
mounted so that with the same level of patronage, while you have 
been able to hold that,  your costs have caught up with you; and in 
my writ ten statement 1 go into in some detail about the costs of 
opera ting passenger tr ain  service.

Now, railroad labor has complained bitterly, as you gentlemen 
know, of the reduction tha t has been made in passenger tra in sendee 
and it has attempted to  play the role of public pro tector  or  protec tor 
of the public interest in that respect. But in my opinion it  has done 
littl e if anything to diminish or reduce the cost of prov iding the 
passenger tra in service which they  so vigorously m ainta in should be 
continued and generally speaking our passenger tra in service ope ra­
tions a re today conducted under work rules and agreements th at were 
established in 1919 and tha t have had no overhaul or revision since 
tha t date.
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Our  own efforts to  ob ta in  a mo der nization an d a revision of  these 
1919 work rules as they  pa rti cu la rly  apply  in th e passenger  service, 
ou r own efforts includ ing the efforts as rec ent  a s the 1962-63 n eg ot ia ­
tio ns  wi th whi ch you  gen tlem en are  famili ar , tho se efforts have been 
wholly unsu ccessful.  We feel th at  su ch is the  case  la rge ly,  not  en tirely  
bu t largely, due to ra il ro ad  la bor’s insi stence o n adheren ce to  the 1919 
wo rk rules.

Now,  in the  inve sti ga tio n by the Com miss ion th at I  have re ferre d 
to  there was volumino us evidence pre sen ted  sho wing the  im pact of  
the se 1919 work ru les  on th e costs, th e then  costs of  pe rfo rm ing pa s­
sen ger  t ra in  service an d the Comm ission  rea che d two  sign ific ant  con ­
clus ions  as a resu lt o f t h a t evidence. T hey s a id :

If  the rail roads are  to ma intain  a sub stantial posit ion in the transp ortation 
of passengers, we a re  p ersu aded th at  no avenue for  reduct ion in expenses should 
be lef t unexplored. Irresp ect ive  of denials by cer tain represe ntat ives  of labor 
organ izatio n, the circumstance in thi s proceeding emphatica lly point  to the  
conclusion that  a comprehens ive review and  revision of the working rule s for 
the rail road employees shou ld be made.

The Commission fu rt her pointed ou t th at  the high  prop or tio n of  
lab or  costs m ake those costs  the  m ajor  t ar ge t in  any at tempt  to low er 
th e expenses of passe nger tra in  opera tions  an d the y said th at , whi le 
the reco rd before  them  did not reve al the fu ll im po rt no r perm it the 
Comm ission  to  draw  detai led  conclusions, the rec ord  did  conf irm th e 
be lie f th at  the  ra il ro ad  wage str uc ture  includ ing work rules an d 
fu ll crew laws may un justi fia bly invo lve uneconom ic use of labor.

These 1919 rules , f or i nsta nce , p rovid e as fa r as en gine  crews are con­
cerned  tha t 100 miles or  less sha ll cons titu te a basic d ay and  t hat  mi les 
in excess of 100 will be pa id  f or  at  the  m ileage ra te  prov ided acc ordin g 
to  class  of engine.  T he  sam e 1919 rules  prov ide  th a t payments  f or  ov er­
tim e are  on a speed ba sis  of 20 miles pe r ho ur  computed  con tinuously 
fro m the tim e req ui red to  repo rt  fo r du ty  u nt il released  at the  end  of  
the la st run.

Now, the  Com mis sion pointed  th is out in its  repo rt  and  it  also  
po int ed  o ut the  fa ct  t h a t the work rules fo r the conduc tors and tr a in ­
men provide fo r a 150-m ile day  and th at  m iles in excess of 150 wo uld 
be pa id fo r at  the mi leage rat es  provided.  Th e Commission em ph a­
sized the fact  th a t these rules ha d been in effec t since 1919 with ou t 
change , and they  are sti ll in  effect tod ay,  an d th at  as the  ave rag e 
speed of pas senger  tr a in s ha d increased the  ho urs which the  eng ine  
an d trai n employees mus t work to ea rn a da y’s p ay  h ave  redu ced  and 
it  pointed o ut  in its re po rt  th at  the  evidence  it  ha d befo re it  show ed 
th a t th e average  num be r of hours actu all y worked  by  a passenger  tr ai n  
fireman on st ra ig ht  t im e an d ove rtim e pe r basic  da y of  100 mile s was 
3.3 hours in  1957. The  com par abl e avera ge to day is even less.

The Commission set ou t in its  repo rt  exa mples  of the effect these 
rul es  an d the inte rd iv isi on al  po int  ru les  had an d the y used i llu str at ions  
of  th is kin d which  th ey  fou nd  in th e evidence  before  them, nam ely , 
th a t a firem an whose ru n was 109 mi les and involved 2 hours  and 11 
minutes  in the  cab, rec eived compensation in excess o f a full  d ay ’s p a y ; 
th a t a p asseng er co nd uc tor runn ing 346 mile s was on d uty fo r 6 h ours 
an d received 2% da ys ' p a y ; th at  the  Denver Ze ph yr  ope ratin g be tween 
Chicago , I llino is,  an d Denver,  Colo., ran  the  1,034 miles in 16% hours 
bu t th at  the serv ices  of eig ht  eng ine  crews wer e required to run the 
16% hou rs and th e members  of those eig ht engin e crews received a 
to ta l of  10% bas ic day s’ pay.
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Now, I have mentioned the Florida Special and the upgrading of 

th at  train  recently and the declining patronage and the declining net 
revenue per tr ain  mile. The Florida Special runs on the At lantic Coast 
Line for  1,057 miles. Its  scheduled time is 18 hours and seven engine 
crews are required to make the  run and they receive a total minimum 
of 10% days basic pay. I mentioned the Broadway Limited between 
New York and Chicago. T hat runs 907 miles in 16 hours, requires a 
tota l of six engine crews to make the run, and they receive a total 
minimum of 9 basic days’ pay.

The Panama Limited between Chicago and New Orleans covers a 
distance of 921 miles in 16% hours. It  requires seven engine crews to 
make the  run and they receive a total minimum of 9.2 basic days’ pay.

I may say these figures tha t I  have given to you, these engine crew 
requirements under the rules tha t we operate under today have not 
changed. They are the same today as they were when the Commission 
considered the evidence in its investigation and when the Commission 
made the statements tha t I referred to.

I think  this significant. The Commission fur ther pointed out tha t 
the  average compensation received by engine and train employees 
in passenger service per hour  of straight time and overtime actually 
worked had increased 107 percent from 1947 to 1958. It  also stated 
that the number of hours actually worked by those employees in 1958 
was 57 percent of the number of hours for which they were paid. And 
that  that  percentage had dropped from 64 percent in 1947 to 57 percent 
in 1958.

Today this percentage, tha t is percentage of hours worked to hours 
paid for, has fur ther dropped to 55.8 perc ent Unt il railroad labor 
accepts a modern-day realism in its bargain ing with respect to these 
1919 work rules we feel that it is somewhat ill equipped or ill qualified 
to carry the banner of public interest and to demand or to contend tha t 
there should be a curta ilmen t or halt in the elimination of unneeded 
passenger train service losing hundreds of millions of dollars a year 
and consuming a substantial portion of the net railway operating 
income from fre ight service.

If  any such action is going to be taken by this Congress and if elimi­
nation  of this unneeded and losing service is going to be made more 
difficult, more costly, is going to be unduly delayed or temporarily 
halted, we feel then tha t this Congress should also enact legislation 
tha t in substance would say that , when the processes of collective bar­
gaining to bring about a modernization and revision of these 1919 work 
rules, when that process of collective bargain ing has reached an im­
passe, then an independent  body or board would determine how those 
rules should be revised, how they should be modernized and tha t tha t 
decision should be binding on the parties.

Now, there is another aspect of this passenger train  deficit problem, 
because this is really what you are t alking about when we talk about 
legislation to amend section 13a.

In his testimony before this committee the Chairm an of the I nter ­
state  Commerce Commission made a ra ther significant statement and I  
would like to call it to your  attention. He sa id:

The rai l passenger problem s are still  with us—the patrona ge trend , for  exam­
ple, is downward, while opera ting costs continue the ir inexorable rise. In fact , 
the  trend has  been spurred  most recent ly by the Post  Office Department’s policy 
of transferr ing  th e m ail from  rail to highway, thereby depr iving many passenger
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tra ins of the ir prim ary sust ena nce  and converting  form erly  profitable or mar­
ginal operations  into clearc ut candidates for discontinuance.

Significantly the I nte rsta te Commerce Commission, in its investiga­
tion tha t I referred to, reached the same conclusion and they urged in 
the ir report that the executive department of the  Federal Government 
consider the implications on the national transporta tion policy and of 
that policy in connection with  the  Government’s procurement of pas­
senger train services by the P ost Office Department and by the Depart­
ment of Defense and o ther agencies in the Government.

There is very lit tle I could add to what the Chairman of the I nter­
state  Commerce Commission and the Commission itself have said 
about the policies of the P ost  Office Department with respect to taking  
mail off of passenger train s, but I thought perhaps  tha t the record 
before your committee should contain at least an illustration  of that 
impact.

I would like to point to the Atlant ic Coast L ine passenger tr ains  
Numbers 37 and 38 that ran  between Jacksonvil le and St. Petersburg, 
Fla . During the year 1964, those two trains operated a t a contribut ion 
over and above direct expenses of $48,560. In 1965 the Post Office 
Depar tment  took the mail off those trains and deprived those tra ins  
of mail revenue amounting to $328,478.

Immediately, rather tha n operating at a contribution above direct 
expenses, those trains began operating at an annual  loss of $262,000 
on a direct cost basis. On the same railroad there were two train s op­
erat ing between Jacksonvil le and Tampa, Fla. They were operating 
at a contribution of over $30,000 a year over and above direct ex­
penses until the mail was removed with the revenue loss of $368,000 
and those two trains  immediately were converted into a $448,000 a n­
nual losing operation on a direct expense basis.

There was a recent artic le in the Washington Post about the re­
moval of mail from certain  passenger train s in the Midwest and then 
there was a subsequent article  covering the statement  of the presi­
dent of one of the railroads affected in which he stated that  they would 
be compelled to fur ther  reduce th eir passenger train  service.

Now, the article in the Washington Post stated tha t while tra ins 
would continue to carry mail between many Midwestern mail centers 
that increasing emphasis would be placed on air lift ing  first-class 
mail on a space-available basis.

The same article, without naming the Post Office official, said that  
an official had stated that par t of the justification for removal of the 
mail from the trains was that the train schedules did not meet the 
needs of the Post Office Department and tha t the train s were just 
late too often and tha t such delay was causing additional cost to the 
Post Office Department.

When I read t ha t artic le it occurred to me that it would be a very 
interesting question as to why mail would be removed from a train 
because the t rain  ran late and" would be offered to the airline to move 
it on a space-available basis; in other words, fly it  or leave it.

I am sure there must be some reasonable or logical answer to it but 
I thoug ht the question rather interesting.

Mr. F riedel. Mr. Moloney, just make a note where you left off. 
I  am going to  call a 5-minute recess. We will continue at 11 o’clock.

(A short recess was taken. )
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Mr. F riedel. Th e m eetin g will now come to  ord er.
Mr . Moloney, yo u m ay proceed .
Mr.  Moloney. Mr . Ch air man , I  have, shall  I  say , at  long last 

reache d the  po int  in my  sta tem ent where  I  wil l discuss the  bil ls th at 
are pending  before  th is  commit tee bu t before  disc uss ing  those bil ls 
I ha d fe lt it  es sential , as I  sta ted , t hat  t hi s com mit tee,  and  I hope  t he  
Con gress has  n ot  los t sigh t of  the  backgro und th at I  have giv en you  
wi th resp ect to  the passe nger trai n service def icit  problem  because 
th at is exactly  wh at th e leg islation  pend ing  before you dea ls with.

FI.R.  7004 was in tro du ced at  the  reque st of the In te rs ta te  Commerce 
Com miss ion and was desig ned to im plem ent  a legislative  rec ommenda­
tio n th at  the  Com mission  made to the Congres s, an d you have before  
you , I  th ink , a  com mit tee p ri n t o f th at  bi ll th at  shows the  am endments 
th a t would be made by th e bill.

I  will  t ry  to  addre ss my  r em ark s to  tho se am end ments  as they , let  us 
say , ap pe ar  in or de r in yo ur  c omm ittee  pr in t. I  am sor ry,  Mr. Cha ir ­
man. A t the previo us he ar in g the re was  such a pr in t.

Mr . F riedel. Al l we ha ve  is  th e o rig ina l bill.
Mr . Moloney. I  th in k my  sta tem ent will describ e the amendm ents  

in  sufficient de tai l so th a t you  can follo w it.
Mr. F riedel. Are  you s peaking  of H .R. 7004 ?
M r. Moloney. Yes.
Mr. W atson. We d id  h av e one at  fir st.
Mr . Moloney. Th e pr esen t section 13a(1 ) as you know  applies to 

the discon tinuan ce of  a t ra in  op erat ing fro m a po in t in one St ate to a 
po in t in any othe r St at e or  in the Dis tri ct  of  Colum bia  or  let us say 
in  th e reve rse dir ection or  ord er.

Th e firs t amend ment th a t wou ld be m ade  by II .R . 7004 w ould  be to 
change the  pre sen t lan gu ag e of  the  sta tu te  so th at  it  wou ld not refe r 
to  a tr ai n  opera tin g fro m a po in t to  a po in t bu t would  pro vid e th at  
sec tion  13a (1) would ap pl y to  a tr ai n  “operated in  serv ice between a 
po in t in one S ta te  or  fo re ign coun try  and  a  po in t in any othe r S ta te  or 
Dis tr ic t of  Columbia.”

Now , thi s amend ment may  ap pe ar  on its  face  to  be ra th er  simple 
an d innocuous.  However , th e effect of  the am endm ent wou ld be to 
re lega te  to  limbo  certa in  passe nger tr ai n  op erat ion s insofar as the  
ju ris dict ion of the  I nte rs ta te  Commerce Commiss ion is concerned.

Th ere are  p asse nger t ra in s,  and the Commission ha s ha d such  cases 
befor e it,  where the  t ra in  pe rfo rm s service, th at is, pic ks  up  an d dis ­
charg es  passengers on ly in  a s ing le State  bu t f or o pe ra tin g convenience 
such as cleanin g, refu eli ng  the t ra in , main tenanc e, crew changes , thi ng s 
of  t h a t na tur e, tu rn -a roun d,  t he  t ra in  c rosses  a St ate line and te rm in­
ates , le t us  say, in an othe r Sta te  bu t the serv ice is pe rfo rm ed  only in 
the fir st  S tate.

Such a  tr ai n  would be r emove d from  th e p urvie w or  cove rage of sec­
tio n 13 a(l ).  Howe ver,  H .R . 7004 does n ot  prov ide  f or any amendm ent 
to section  13a (2) so as to  place th at  trai n un de r the  pu rview  or  pro­
vis ions o f section 13a (2)  so t h a t such a t ra in  wo uld go out from under 
13a(l ) bu t wou ld no t be pic ked up  by the prese nt 13 a( 2) .

W hi le  we a re opposed  to th e amend ment itself , we t h in k th at  i f any 
such  ame ndme nt is to  be m ade  th at  an  amendm ent  a lso sho uld  be m ade 
to  p lace such  a tr ai n un de r th e provisions  o f section 13 a(2) .

Th e ne xt  amend ment th a t H.R . 7004 would  make is th at  it would 
extend  th e prese nt noti ce pe rio d from 30 to 40 days.
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To da y the ra ilr oa d mus t p os t a notice say ing  th a t t he  tr ai n is go ing  
to be discon tinu ed 30 da ys  he nce  an d t he  am end ment would  make t ha t 
40 day s.

I  th in k if  you review th e test imo ny th at has  been  given the com­
mitt ee  t o dat e you will  find  th a t the re are  no sound reasons advanced 
fo r t he  extension of  the n oti ce  pe riod an d tha t in ef fect is ju st  an ad di ­
tio na l 10 day s delay th a t wi ll take place in the  disposit ion  of th at  
no tice by  th e In te rs ta te  Comm erce  C ommission.

Th e next ame ndm ent  t hat  H.R.  7004 would make would  be to place  
upon  the ca rri er  the  b ur de n of  proo f th at  t he  public convenience and  
necess ity permit the  p roposed  tr ai n  d iscont inuanc e an d th at  con tinued 
op erat ion o f such  tr ai n  wo uld  un du ly bur den i nt er state o r fo reign com­
merce.

Now , the  In te rs ta te  Com merce Comm ission  in its  official rep or ts in 
nume rou s tr ai n dis con tinuan ce cases and  in the tes tim ony given b y i ts 
Ch ai rm an  be fore  thi s c ommittee l as t week—I  th in k it  was las t week— 
ha s s ta ted th at  the  m at te r o f t he  bu rden  of  proof  has  p resent ed no r eal  
pro ble ms  to the  Com mission  in its  ad min ist ra tio n of  the pre sen t law,  
an d accep ting this  f ac t t h a t t he  m at te r o f bu rden o f p ro of  has not pr e­
sen ted  no real problem to th e Commission in its  a dm in ist ra tio n of  th e 
law , then  we say there  ap pe ar s the n to be no va lid  reason  fo r chang­
in g the pre sen t law in so fa r as the  burden of  pr oo f is concerned. We 
say  fu rthe r th at  imposit ion  of  th is burden of  pr oo f on the  ca rri er  
would , in effect, rep resent  a rad ica l de pa rtu re  fro m the reg ula tory 
scheme th at  the  Congress ena cte d when it  pu t sec tion 13a (1) on the  
st at ut e books.

By  the te rms of  th at  sec tion Congress  confirme d th e r ig ht of  manag e­
men t to make  the  decis ion, th e in iti al  decis ion, as t o wh eth er the  tr ain 
wo uld  come off. How eve r, Cong ress did not  of course  leave i t en tire ly in 
th e ha nd s of  manag ement . Congres s said, “Y ou,  manag ement , may 
ma ke th at  decis ion,”  bu t th ey  placed in the hand s of  the In ters ta te  
Com merce  Commission th e equ iva len t of  a veto  powe r over th at  de­
cis ion of  management , an d th e Commission, af te r inv est iga tion and 
upon  p rope r finding s, c ould t ell  m anagem ent , “Th e t ra in  wi ll n ot come 
off, bu t you must con tinue  to opera te the  t ra in  fo r a pe riod of at  lea st 
1 year,  no more th an  1 ye ar ,” and  at  the end  of  th a t year the  ju ri s­
dic tio n of  th e St ate c omm issions the n att ach es to the  tr a in  an d if man­
agem ent wishes  to again  t ry  t o tak e the  t ra in  off, it  m us t in itiate  anew 
th e pro ced ures und er  secti on 13a (1) , again sub jec t to  th e Comm ission’s 
veto powe r to say th at  the  tr a in  can not come off.

Now , thi s is the scheme th a t Congress saw fit to  ad op t in dea ling  
with  th is  passenger  tr ai n  def icit  prob lem, and the burden of pro of 
amend ment con tain ed in H.R . 7004 wou ld co ns titute a rad ica l de­
par tu re  fro m t ha t re gu la to ry  scheme.

Mr . W atson. Mr. Ch ai rm an .
Mr . F  riedel. Mr. Wats on .
Mr. W atson. At t hi s po in t pe rha ps  it  might  be well fo r the record to  

sho w th at  ap pa rent ly  Mr. Tucker,  the  Ch air man  of  the  ICC, agrees 
w ith the  s tatement  j us t ma de  by the  witn ess, fo r we have befo re us a 
le tter  dated t oday f rom  him  s ta ting  th at  he would h ave  no objection  to  
th e deletio n of  the la ng uage  on p ages 2 and 3.

Mr . F riedel. If  the  committee so decided.
Mr . W atson. But  at  lea st I  th in k the  positi on of  the  Commission 

shou ld be pu t in th e record a t th is  poin t.
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Mr. F riedel. The whole lette r will be included in the record. I don’t 
think  Mr. Moloney knows about  the letter  we received from the ICC.

(The let ter referred to follow’s:)
I nterstate Comm erce Com m is si on ,

Washington , D.C., May 8, 1967.
Hon. Samuel N. Friedel,
Chairman, Subcommittee on Transportation  and Aeronaut ics, Comm ittee on 

Int ersta te and Foreign Commerce, House of  Representat ives , Washing­
ton, D.C.

Dear Chairman Friedel : In the  course of my testim ony befo re the  subcom­
mittee on II.R. 7004 and rela ted  bills, a number of quest ions were direc ted to 
the  provision of this bill imposing on the rai lroads  the  burden of establish ing 
that  the  public convenience and  necessity  permit the  d iscontinuance of the serv­
ice involved and that  continued operation  would undu ly burden  int ers tat e or 
foreign commerce. The Commission has  therefore reviewed its  posit ion on thi s 
ma tter.

We believe that  th is proposed am endm ent to the In ters ta te  Commerce Act would 
be va luab le in clari fying  the uncerta inty which presently  ex ists  in  this  a rea.  As I  
indicate d in my prepared  sta tem ent and  in my oral testimony, we have had no 
serious problems to date in compiling an adequate  record in section  13a (1) cases. 
The par ties , primarily  the rai lroads , have submitted  sufficient evidence  on both 
the  sta tu tory  issues—whether  the  tra in s in question are require d by the public 
convenience  and necessity and wh ether the ir cont inuance would constitu te an 
undue  burden  on inters tat e or foreign commerce. Pro tes tan ts repeated ly insis t, 
however, th at  the rail roads have  a burden of proof imposed by section 13a in 
conjunction with section 7(c ) of the  Adm inist rativ e Proced ure  Act ; and  the  
rail roads, equally insis tent, deny it. Since the Commission has  no power to assign 
a burden of proof where  none is imposed by law, we feel th at  the proposed 
change  would provide a des irab le clarif ication and insure  again st the future  
possibility  th at  the car rie rs in some imp ortant cases would not  adhere to the ir 
present pract ices,  with the res ult  th at  the Commission would lack  an adequ ate 
record upon which to base a decision.

We have taken in to considerat ion the  misgivings about this  provision expressed 
by cer tain members of the Subcommittee. Because of the  cri tical need for this 
legislation as a whole and  in view of th e fa ct th at  the  Commission h as establ ished 
a working prac tice with  th e r ail road s in the area of the provision in question, we 
feel th at  th is provision could be dele ted without seriously imp airing our  abi lity  
to adm iniste r the  sta tu te  effectively. Therefore, if the  Subcommittee is of the  
opinion th at  this  section is a det rim ent to the legis lation as a whole, we would 
not objec t to deleting this require ment by s trik ing  out lines 20 to 25, beginning 
with  “When . . .” on line 20 of page  2, H.R. 7004, and  ending with line 2 on 
page 3.

Sincerely yours,
William II. Tucker,

Chairman.

Mr. Moloney. The next amendment that would be made by H.R. 
7004 would extend the period of time in which the Commission must 
dispose of the notice of discontinuance and during which period of 
time the continued operation of the train  would be required, and it 
would extend that  period of time from the present 4 months to 7 
months. Fur the r it would provide tha t the Commission could impose 
an additional 2 months if necessary or in the discretion of the Com­
mission in disposing of any petitions fo r reconsideration.

So that your extension would be from 4 to 7 months with an 
additional 2 months added, or from 4 to 9 months. Th at would be 
coupled with  the additional 10 days tha t would be required by the ex­
tension of  the  notice period so that we would be talk ing about a total 
period o f 9 months and 10 days  under H.R. 7004.

Mr. F riedel. Mr. Moloney, let me get this clear. Are you opposed 
to extending it from 4 to 7 months?
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Mr. Moloney. Yes, sir.  We  ve ry  definite ly are. Th e Ch air ma n of 
the  Inte rs ta te  Com merce Com mission  in  his testimony befor e you said, 
no t once, bu t s everal time s, th a t t he  pre sen t 4 mo nth s’ peri od  was ade­
qua te fo r the normal case th at  cam e before the  Commission .

Mr. F riedel. F or the  norm al case, bu t the re have b een many other 
cases wh ere  he thou gh t th at  the exte nsio n of  tim e would  be bene­
ficial to all.

Mr. Moloney. H e refe rre d pr incipa lly , Mr. Ch air ma n, to  some pos­
sible  si tu at io n which  might  co nf ro nt  the  Commission at  some futur e 
time .

Air. F riedel. Bu t his  ha nd s are  tie d now wi th  the  pr esen t law.
Mr . M oloney. Hi s hands are tied, bu t they are  tied in  a way th at  

pe rm its  th e Commission adequate time  to hand le any norm al case 
th at  comes  before  the  Com mission  so th at , whi le you may say you r 
hand s are tied, it is c ert ain ly no t an  undu e ty ing . I f  you hav e the  time  
to  h andle  the  n orm al case, you ce rta inly , in my opinion, make a p ret ty  
weak  ple a fo r fu rthe r t ime  when y ou say, “I  want a general  ex tension 
of  t ime to  ta ke  c are of  a si tuat ion th at 1 can  envision m ight  conf ron t 
the  Com mission  at  some fu tu re  tim e.”

So th at  we are  opposed to an y exte nsion of time because we thi nk  
when  i t’s adequ ate  f or  the m ajor ity  o f the  cases, the norm o f the cases, 
th at  is th e way  the  tim e ou gh t to  be set, and we feel th at , if  there 
is go ing  to be any exte nsio n of  tim e to  take car e of  the  unusual case 
which m ight  confront th e Com mission  a t some fu tu re  t ime, you should 
go no fu rt her  than  giv ing  ad di tio na l tim e in th at  kind  of  a pec ulia r 
si tu at io n;  bu t a genera l extens ion  of time  a pplicabl e to all  cases is not 
just ified.

Now, of  course, the  Ch air man  of  the  Commission  did sa y, “ Of  course, 
we will no t take all  of  th is 9 mo nth s and so on in the norm al case 
because t he  4 months we have t od ay  is adequ ate , so th at  we won ’t take 
the 9 mo nth s.” Bu t ou r exp erienc e has  been, and I don’t th in k it  u n­
usual wi th , le t’s say , any  regu la to ry  body, our experie nce  lead s us to 
conc lude  th a t whatever  tim e is ava ilable  is the  tim e th a t is going 
to  be used.

So, to  an sw er your ques tion , we are opposed to a ny  ex tension o f time. 
We  t hi nk  th e most  you could even conside r wou ld be an extens ion of 
tim e ca re fu lly  tai lored so as to  meet these unu sua l si tuat ions  and  so 
th at it would  not ap ply  in t he  norm al  case where y ou h ave  an admissio n 
fro m the  C ommission  t hat  the presen t 4 mo nth s is en tir ely adequate.

Th e ne xt  amend ment th at  wo uld  be mad e by  H.B.  7004 is one th at  
wou ld au thor ize the Commission to  requ ire  th e con tinued  opera tion of 
the t ra in  i f  it finds th at  public conven ience a nd necess ity do  no t p erm it 
the  prop ose d disc ont inuanc e and th at  the con tinued  o perat ion  w ill no t 
undu ly bur de n int ersta te o r fo rei gn  commerce .

Now, un de r t he presen t law  the  Comm ission exerci ses its  veto power 
upon a fin ding  th at  public  convenience and necessity  req uir e th at  
trai n to c ontinue to op era te and th a t i ts cont inued operai ton  wi ll n ot be 
an undue bu rden  on in ters ta te  commerce.

When th e Commission h as m ade  such findings, an d i t ha s in  case af te r 
case a ft er  case m ade such a f ind ing , the  trai n sta ys  on at  t he  d irec tion  
of  the  In te rs ta te  Commerce  Com mission . I  have  the  fee ling, fo r in­
stance, th at  th is  amendment th a t I  am now disc uss ing  was  in its in­
ception  an d conception tie d int o th e bu rden-of-p roof  amend ment th at
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we have ju st  discussed an d which  the  Commiss ion says, if  the com­
mi ttee feels th at  it  ou gh t to  come out or th at  i t creates p rob lem s a nd so 
on, th e Commission then  ha s no objection to it  com ing  out.

As  I  s aid, I  t hink  t hi s is a com pan ion am end ment an d th at  th e two  
are tie d in very  closely toge th er  because each  one of  the m rep resent s 
a dr as tic  or  rad ica l de pa rtur e from the  regu la tory  scheme th at  is 
presen tly  set up  by sec tion 13a (1) .

We feel th at  th is am endm ent is e qually object ionable, and I  a lso feel 
th at , in view of  the  ac tion of  the Comm ission  now, th at  it  would be 
qu ite  prop er,  fo r ins tance,  fo r the  commit tee to, le t’s say, dro p both 
of the se amendm ents , th at is, the  b urd en o f proo f an d the  amendment 
th at  I have ju st  refer red to.

Ano th er  a mendm ent  th at  wou ld be m ade  is th at  th e Comm ission  in 
re qu ir ing the con tinued  o pe ra tio n of a tr ai n  cou ld at ta ch  such term s, 
conditio ns,  and  mo dif ica tion s pe rta in ing to op erat ion s and services 
as th e Commission might  fin d ju st  and reas onable.

Now , here we have a  cle ar invasion of the  resp onsib ilit ies  of  m ana ge­
ment,  an d the Commiss ion, un de r th is concept of th ings , could  tell  
ma nageme nt how it mu st ru n the tra in , the service th a t mus t be pe r­
for me d by the  tra in , the consist  th at  mus t be in th e tr ai n,  the  cars,  
as I  s aid , co nsis t t hat  mus t be  in, all of the  te rm s a nd  con dit ions o f the 
en tir e ope rat ion . Now, moreover , if  you examin e the lan guage of the  
bill , you  will  find th at it  is no t clear at  all th at  t he  terms , cond ition s, 
an d m odifica tion s p er ta in in g to  oper ations and service would be neces­
sa ril y confined to terms , con dit ion s, and modif ica tion s pe rta in ing to 
the op era tio ns  and services of  th at  pa rti cu la r trai n.

On the  co ntr ary , th e lan gu ag e of  the b ill might  be con strued  so th at , 
“w hile  I  am dir ec tin g you  to  con tinu e to opera te tr ai n  A, I  am going  
to  also  tel l you a few th in gs  abou t your  opera tions  an d services gen­
eral ly  wi th  resp ect to  p assen ger tra in s.” We  feel th at  t hi s invasio n of 
the responsi bil itie s o f m anagem ent is not jus tifi ed even confined to the 
op erat ion of a single  tr ai n,  bu t if  the  lan guage of  th e bil l is bro ad 
eno ugh  to  be construed as  I h ave de scribed it, then we ce rta inly  are even 
more em phatica lly , if  po ssib le, o pposed to th is  am end ment because we 
do no t feel th at  any  such au th or ity  should  be giv en the In te rs ta te  
Com merce Commission.

Lis tening  to the testimo ny g ive n by  th e C omm ission an d rea din g the  
Cha irm an ’s sta tem ent , th e basis  fo r offe ring  th is  am endm ent and fo r 
au thor iz ing the Com miss ion t o a tta ch  term s and  co nditio ns  is a plea fo r 
flexib ility. Now, I  don’t kno w w ha t flexib ility means  in  th e context  th at  
it  would  be set in in th is  bil l. Th e word flexib ility, of  course, doesn’t 
ap pe ar  in the bill.  Th e justi fic ati on  fo r askin g fo r th is  au thor ity  is 
because  the Commission  ne eds  f lexibil ity,  w hatev er th at  means.

Indeed , if  the bil l would  do wh at I have describ ed, a ra ilr oa d 
might  be much worse off by  ha ving  filed a not ice to  discon tinu e a 
passe nger trai n and sub jec ted  its el f to  the ju ris dict ion of  t he  Comm is­
sion because  it could be th en  to ld , “You can not discon tinue th is pa s­
sen ger  t ra in  and  we are  go ing to  t ell you how to run yo ur  opera tions 
an d services g ene rall y an d w e w ill certa inly t ell you  how to  run  i t wi th 
resp ect  to  this  pa rt icul ar  tra in .”

That  way  costs may go up . Th ey  may  well foll ow the idea of these 
cri tic s th a t I  m ent ioned ea rl ie r in my tes tim ony abo ut “soup up  your  
serv ice a nd  you will h ave bus iness r un ning  out o f you r ear s.”
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No m at te r how well in tent ione d the  invasio n of the  respons ibil itie s 
of managem ent, may be, th e invasion should no t be perm itted . There  
are  m any well-intentioned peo ple  in  th is country , a nd  I  do n ot exclude 
mem bers  of  the In te rs ta te  Com merce Comm ission , who feel th at  they 
know b et te r how to r un  pa ssen ge r-t ra in  opera tions and h ow to perfo rm 
passe ng er- tra in  service, th at they  know  be tte r how to  do it  t ha n does 
ra ilr oa d m anagem ent , bu t I  seriously do ubt that .

Su mmar iz ing on t hi s c ondit ion  idea, we feel very str on gly th at  the re 
has been no case oth er th an  th is  v agu e plea fo r flexib ility, th at  there 
has  been no case pre sen ted  to sup po rt such a n amendm ent .

Th e ne xt  am end ment is on e v ery  s imila r to  th e las t one I  m entioned, 
bu t it  i s an amendmen t to 13a (2 ),  and here  you will see t he difficulties 
of in te rp re ta tio n th at  ex ist  in th e bill  because the bi ll would amend 
sec tion  13a (2) so as to say  th a t when  the Com missioner perm its  a t ra in  
to come off, it  can at tach  term s, conditions , and modifi cati ons  pe r­
ta in in g to o peratio ns o r se rvices as i t m igh t find ju st  a nd  rea sonab le.

Now , here, of  course , if  th ey  are going  to  perm it the tr ai n  to come 
off, the y are c ert ain ly n ot  ta lk in g a bou t t erm s, conditio ns,  a nd  m odifi ­
ca tions  pe rta in ing to  th e op erat ion of  that  tr ai n  because th at  trai n is 
com ing  off und er section 13a (2)  and u nd er  the  Commission ’s order i t i s 
coming off.

So wha t a re these  term s an d con ditions  t hat  th ey  are  t alki ng  ab out?  
Th is is one reason  I  say t ha t you might  const rue  th e b ill  in its  enti ret y 
as tu rn in g over to the Com mis sion the  fu ll pow er of  te lli ng  you how 
to ru n yo ur  passe nger- tra in serv ice because  it  seems to  me th at  here,  
if  th e tr ai n  is  com ing off, the y would  say, “Well,  soup  up  your service 
ove r here. Keep these trai ns  on  ove r here.  Revise yo ur  whole scheme 
of  o perat ion s. Th is is the co nd ition  of thi s tr ai n  com ing  off.”

Those  Avould be the only kind s of  con ditions  th at  would  make  any  
sense with  respect to  a tr ai n  th at was coming off.

H.R . 7004 w ould  add a new  section 13a (3)  and th a t section would 
prov ide t hat  any  pe rson  adversely  affected or aggri eved by an ord er of  
the Com mission  in and af te r he ar ing pu rsua nt  to pa ra gr ap hs  1 and  2 
of  sec tion  13a migh t br ing a su it to obtain judic ial  review. We  feel 
fro m ou r expe rienc e an d ou r bac kgrou nd in are as of  th is  kin d th at  
un de r any such pro vis ion  you mu st assume, and I  th in k you could 
safel y assume, th at  in every  inst anc e, every ins tan ce where a trai n 
would  be disc ont inued un de r th is  section of  the  In te rs ta te  Commerce 
Ac t an d n otwi thsta nd ing th e u nneed ed and  lo sing nat ur e of  the  service 
of  t ha t trai n,  the  m at ter would  be tak en to co ur t and the trai n would 
most lik ely  continue to op erate un til  the judic ial  processes had been 
exh aus ted .

Now,  t hat  kind  of  an  a me ndme nt or  th at  k ind of  leg isl ati on  was n ot 
wha t the  Congre ss had  in mind when it passed section 13a (1) or when 
it  pas sed  section 13a. Th e pu rpose there  was to  deal  with  a cri tical 
pro blem— and  I  have  t ried  t o show you t hat  the problem has  not dis ­
appe ared , it  is stil l with  us to da y—b y pu tt in g pressure s on State  and  
local  auth or ities , on t he  pu bl ic if  you  please, pu tt in g pre ssu res  on them 
to find  the solu tion  to the prob lem  pre sen ted  by an alle ged ly needed 
serv ice bu t one which cann ot  be made to pa y fo r its elf . So the  pres­
sures b ui lt up , and  t hat  is  exactl y wh at hap pen ed.

You ha d more  ac tiv ity  at  th e local level and at  the St ate level and  
any o ther  level you w an t to  me nt ion  a fter  Congre ss e nac ted  sect ion 13a
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than  you had ever had before. When you change section 13a, regardless 
of how you amend it, when you change it  to make it more difficult, to 
prolong, to delay, to make expensive the discontinuance of  a train, you 
are taking the pressures off of the area that Congress intended the 
pressure should rest. I have little  doubt tha t intell igent public au­
thori ties knowing that they could, through the exhaustion of judicial  
processes, force the continued operation of the tra in for an indefinite 
period of time, would certa inly sit back and relax and the pressures 
would be removed. We th ink  tha t, of course, is a substantia l departure 
from th e scheme of things and from the purpose tha t Congress had in 
mind.

Now I  have completed my comments on H.R. 7004, and we feel th at 
no substantia l case has been submitted to your committee j usti fying 
the amendments tha t t ha t bill would make, and t ha t the end result of 
the bill would be to make i t more costly and difficult to eliminate u n­
needed and losing service, and that  it would prolong for an indefinite 
period of time the cont inuation  of such services and t hat  in the mean­
time th is financial burden that I have referred to today, the $400 mil­
lion of loss, would remain there  and would continue to mount.

The bill has been characterized by its proponents as, let’s say, one to 
give the  Commission more time and to give them flexibility, and I say 
again, whatever that means.

Now, this matter of  time is not something that in my opinion can be 
considered in the abstrac t, and we all have often heard  the old illus­
trat ion  o f: “What’s another 30 days?” It  is n't too much except to the  
man t ha t is sit ting in jail. Nine months and 10 days may not appear  
to be unreasonable in the  abstract , but, when you relate tha t to the 
operations of a train  th at is losing hundreds or  thousands of dollars a 
day, 9 months and 10 days becomes a long time, and the financial bur ­
den becomes very heavy and it is money th at you are never going to 
recover; and then, when you add to tha t period of time the indefinite 
delay to exhaust the judic ial processes in every case, the burden would 
be almost intolerable.

The next bill that your committee has before you is H.R. 260. T hat  
bill would require the Commission in disposing of any passenger tra in 
discontinuance case to consider the availabil ity of any financial assist­
ance pursuant to the Urban Mass Transportation Act of 1964, or any 
other law, for the purpose of continuing such operation or services 
and the effort of such car rier or carriers to obtain such assistance.

Further, the bill would require the same consideration by the Com­
mission under section 13a (2).

Generally speaking, we th ink  the major inten t o f this bill is prob­
ably already encompassed in existing law. I th ink the Chairman of the 
Commission so expressed himself. To the extent that  the  Commission 
migh t consider this  kind of information to be relevant in any given 
case, we feel tha t it could require under its regula tions tha t this in­
format ion be furnished to the Commission and, indeed, be made a 
part o f the material tha t has  to be filed with the  Commission when the 
notice of proposed discontinuance is posted.

On the  other hand, we do recognize tha t the avai labili ty of financial 
assistance pursuan t to the  Urban Mass Transit Act of 1964 is consider­
ably limited in scope while section 13a deals with passenger trains th at 
in no way resemble mass transportation  but are intercity passenger
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train s runn ing over long distances, and we feel that the imposition of 
this statutory provision might place a cloud on passenger- train dis­
continuance cases generally, mig ht unduly emphasize a matte r that  
really doesn’t exist in many of the train-off cases before the Com­
mission.

Believing then that  rea lly noth ing would be added to the Commis­
sion’s power but tha t this undue emphasis and so on might  create 
the cloud t ha t I  have referred, we are opposed to  enactment of H.R. 
260.

You have H.R. 519 before you. We have no pa rticu lar objection to 
the Inters tate  Commerce Commission considering the fact  tha t the 
carr ier could participa te in an existing local, State, regional, or Fed­
eral program. It  is very much like the previous bi ll that  I referred 
to, H.R. 260. But here again  we also feel t ha t enactment of this bill 
migh t lead to undue emphasis being placed on tha t fact.

But, furth er, this bill would also require the  Commission to consider 
the fact tha t a carrier  could participate  in a proposed local, State, re ­
gional, or Federa l program, and  we think in this respect its provi­
sions are wholly unrealistic.

The idea that  the Commission in determining a case today must 
take into consideration the fact  that  I  could participa te in a program, 
a proposed program without  ever knowing whether the program is 
coming into fruition  or what  its final terms might be and so on is 
wholly unrealistic and for these reasons we are opposed to the enact­
ment of this  last-mentioned bill.

II.R. 519 would also say that the Commission must take into con­
siderat ion the facts th at a r ailro ad was a party  to an  application  for 
permission to merge from which merger it could be expected to benefit.

Now, this  provision would mix up together in a way that would just 
create chaos the handling of passenger- train discontinuance cases and 
merger cases, and God knows wha t the outcome would be. I t would 
provide no requisite guidelines to control the procedure in either of the 
cases where they had been mixed up, and i t would be pointless for the 
Commission in dealing with the discontinuance of a single passenger 
tra in to consider whether the ra ilroa d seeking to discontinue th at p ar­
ticu lar tra in happens to be a railroad tha t is a par ty to a merger 
application from which th at rail road might benefit if, when, and as 
the merger application was favorably disposed of.

As I  said, there  would be no direct relationship between the public 
need for tha t par ticula r train,  the service performed by tha t particula r 
trai n, or the revenue picture of tha t par ticu lar tra in and the broad 
problems presented in the merger case.

Now, Mr. Chairman, there was not listed for hearing in the notice 
H.R. 8939. At the previous session of this hearing, however, you did 
ask the Chairman of the Inters tate Commerce Commission, I  believe, 
a question about the  bill, and I  believe he sta ted tha t he had not had 
time to examine it and so on. I  am not sure of the posture of that bill. 
If  you would care to hear me on t ha t bill for 3 or 4 minutes, I would 
be delighted to give you our views. I do have them in my wri tten s tate­
ment, and we are very strongly opposed to the enactment of that  
bill.

Air. Friedel. Mr. Moloney, I  want to tha nk you for your very fine 
statement. There is no question in my mind tha t you are very well 
versed on the subject and have covered it in detail.
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While I do not agree with some of your statements, I  think  you have 
covered it  very, very well. I  was requested to ask this question. The 
Atlantic Coastline was runn ing the Flor ida Special and had free 
champagne and free movies. Is this covered by the ant itrust agree­
ment approved by the ICC under  section 5a? Do you know tha t they 
claimed tha t on airplanes fr ee movies are subject to agreements?

Mr. Moloney. I do not know the answer to tha t question. I  would 
assume th at it was not covered, and I would also assume as a quick 
curbstone opinion, sitting here in a somewhat minor legal capacity, tha t 
there would probably be no necessity to get the clearance, bu t I can­
not answer your question definitely.

Mr. F riedel. Mr. Pickle.
Mr. P ickle. Thank  you, Mr. Chairman. Fir st, Mr. Chairman, I 

came in  late. I am having a little  trouble of knowing whether I am 
talk ing to Mr. Mahoney or Mr. Moloney.

Mr. Moloney. Mr. Moloney. One gentleman mistook me to be Mr. 
Mahoney’s father. Mr. Mahoney got quite a bang out of tha t because 
I th ink he looks quite a bit older than I.

Mr. P ickle. I raised a question with the Chairman of the ICC 
relative  to th is matter, as I think did other members of the committee. 
It  was mentioned a few minutes  ago that the chairman received a letter 
from the Chairman of the ICC, Mr. Tucker.

For your information, so that you would understand clearly, the 
Chairman has said tha t if it met with the approva l of the committee, 
tha t the ICC would be willing to delete tha t portion of II.R. 7004 on 
page 2, beginning line 20 and  continuing through page 3, line 2 on 
page 3.

The net effect of it  is just  to lif t out t hat  portion with respect to the 
burden of proof. Now, how would you feel about that  ?

Mr. Moloney. In my statement I said tha t the imposition of the 
burden of proof, as this  bill would do, constitu ted a radical departure 
from the present scheme of th ings  th at Congress had set up and t hat  
we were opposed to th at provision of the bill. We also, o f course, are 
opposed to the bill.

Mr. P ickle. Mr. Moloney, my question is: Wh at would be your 
position on the bill if  this  w’ere deleted ?

Mr. Moloney. With  this deletion we would still be opposed to the 
bill. In  my statement I have taken  up each amendment t hat  is made 
by H.R. 7004 and have stated the reasons why we are opposed to each 
of those amendments so th at in substance we are opposed to the entire  
biil.

Mr. P ickle. Let me ask you a question in layman’s language. Aside 
from the legal technicalities involved with respect to the submission 
of evidence wherever the burden o f proof lies, it has been my feeling 
tha t perhaps the burden of  p roof  ought to rest w ith the ICC and not  
with you nor with the railroad.  Whether we enact this  legislat ion or 
not, we do reach a point  in these applications where we either keep 
the trains going or take them off.

I asked one of the gentlemen last week representing the Railroad 
Association, “I f you were losing money, what would you do?”, and he 
said, “I would be for keeping it off.”

I said, “I f you represented the employees and wanted to keep the 
train s running, what would you do?”, and he said, “I  would be fo r 
continuing.”
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A sufficient amount of evidence ought to be submitted in each case, 
but at that  point it seems to  me tha t the Commission ought to have 
the burden of proof to make tha t determination. He said, “Well, it ’s 
entirely a matter  of the public interest. Where the public interest is 
involved I couldn’t agree more, but it is difficult for the public to 
actually submit evidence.”

How can the  public actually prove th at except through the expres­
sion of the ICC, which is supposed to represent the public? I would 
think  th at  after the evidence is submitted, that it ought to fall back on 
the ICC, but we have a difficulty of a case having been proven. How 
would you feel if it was required, after  evidence had been submitted, 
tha t there would be public hearings  by the ICC and that  the railroads 
would have to then submit certa in information as requested by the 
ICC?

I am talk ing about profits, costs, and other factors th at  would prove 
or d isprove whether they were losing money and whether it would be 
an imposition on interstate commerce.

Mr. Moloney. Congressman Pickle, in the procedures today when 
a ra ilroad posts a notice under  section 13a(1),  the interstate  train,  the 
rail road  is required by Commission order to file with  the  Commission 
simultaneously with the posting of the notice a voluminous amount of 
inform ation and material dealing with the history of the train,  the 
patronage of the train, the expenses of the train, the revenues of the 
train, the alternate  modes of transporta tion available to the public, 
bus, airline and so on, even the schedules of the alternate modes 
available.

In  other words, afte r Congress passed section 13a (1) the Commis­
sion then in its broad powers under the Inte rsta te Commerce Act 
issued a general order prescribing the form and the informat ion tha t 
must be submitted by the rail road at the outset. This is before they 
ever even decide whether they are going to have an investigation or not.

Mr. P ickle. May I  inte rrupt you at  that  point ? At that  poin t or at 
a subsequent time, does the ICC  have authori ty to say to you, the ra il­
road association, “You submit us the additional following informa­
tion” ? Can they command the  submission of additional evidence? Do 
they do it  ?

Mr. Moloney. I would say th is : That you are r efe rring now to, let 
us say, during the course of the investigation and the railroad, let us 
say, has given everything tha t they have but the Commission says, “We 
want something more than you have put in now” ?

Mr. P ickle. Yes, sir.
Mr. Moloney. I do not  t hin k the Commission would have the un­

questioned power and auth ority to tell the railroad in substance how 
to try its case but I  think  the ra ilroad th at was going to submit its case 
to the decision of that Commission and did not submit the information 
if  it h ad it or could get it  would be playing roulette with its case.

Mr. P ickle. Well, I have to rely, Mr. Moloney, on questioning. I 
don’t have any background but my question was, does the ICC ask you 
specifically for additional inform ation  tha t would probably have a 
bearing on what was the public interest?

Mr. Moloney. Yes, sir. The Commission does ask. I  misunderstood. 
I thought your question was do they have the power to require you and 
direct you to come forward with it.
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Mr. P ickle. Let us go then to that question. You do not think  they 
have the power ?

Mr. Moloney. No, sir.
Mr. P ickle. Do you think tha t it would be improper for them to 

have the authority to ask you to submit additional evidence that  would 
have a bearing on the case ?

Mr. Moloney. At what  stage of the  game ? This is what bothers me.
I have described the fact t ha t the Commission has ful l authority today 
and has exercised i t to tell the railroad, “Any time you are going to 
propose to take oft' a passenger  tra in we want all of this information 
and we want it the day you post  your notice.”

Now, this is the same kind of evidence that i f the  Commission insti ­
tutes an investigation aft er all the service performed by the train, the 
patronage, the load factor, the expenses, the revenues, the  alternate 
modes of transp ortation that  a re available, buses, airlines, and so on, 
all of this information is submitted in the beginning and now if the 
case goes to trial , for instance, for an investigation, and the Commis­
sion says, “I want something”—I am try ing  to think what i t would be 
tha t had not already been submitted, but said, “We want something 
more in here.” Then I would have to say I do not think  the Commission 
or anybody has the  right to tell you th at you m ust submit tha t pa r­
ticular information.

Mr. P ickle. Mr. Chairman, I  yield.
Mr. F riedel. Mr. Tucker testified tha t wherever he asked for addi­

tional informat ion the railroads  have been very cooperative and have 
submitted it.

Mr. Moloney. lie said they have had no problem in obtaining 
from the railroads what they needed and in each report the Com­
mission has gone out of its way to comment frequently in its reports 
to say tha t the procedures adopted developed a wholly adequate record 
for the  disposition of the proceedings.

Mr. F riedel. All r ight.
Mr. P ickle. Mr. Chairman, I yield to the other committee mem­

bers. I am not satisfied with this particular point but because my time 
is consumed I yield back.

Mr. Friedel. Mr. Cunningham, do you have questions?
Mr. Cunningham. Mr. Chairman, in Mr. Moloney’s statement he 

mentioned the problem of the Post Office Department continually tak­
ing off these RPO cars and I have been batt ling this now for going on
II  years and we get nowhere. So many of these lines have a very small 
margin of profit and when the Post Office D epartment  takes off the 
RPO  cars, that puts the railroads  in a hole ancl they  have no alte rna­
tive but to ask for a discontinuance.

It  seems to me tha t either this Subcommittee on Transportation 
or the Subcommittee on Investigations ought to get into this matter 
because we have had two Presidents, President Kennedy and President 
Johnson,  who have both urged  upon us and sent messages that we have 
a broad study to improve all forms of transpor tation and modernize 
it to the best of our ability .

You will recall that about 3 or 4 years  ago we did pass such a bill. 
It  got to the Rules Committee and one of the members of the Rules 
Committee, one or two, perhaps, were able to  block it because there 
was something involving barge traffic that affected their districts and 
there i t sat.

79 705 67—
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So we have neve r done w ha t ei ther  the  lat e P resid en t Ken nedy or the 
prese nt Pres iden t hav e sug gested th at  we do an d here we have  a 
rid icu lou s situa tio n of two Pres iden ts sug gesting  or  ur ging  upon us 
leg islation  to  modern ize an d br in g into  a more  com pet itive p osit ion  all 
form s of tra ns po rta tio n an d then  we hav e an agency  of  the  Govern­
ment,  i n the  i ns tan t case t he  Po st  Office Dep ar tm en t, who are  actua lly 
ru in in g the ra ilroad passe nger business in t hi s country.

I th in k we are wo rking  on th is problem  piecemea l. We have  this 
bil l before  us a nd have sp en t some time  on it, bu t there is t his  overa ll 
pi ctur e that  has to be looked  at.  I don't  know  why we do n't  go into 
th a t ag ain  and  pa rti cu la rly I don’t know why we do n’t urge and get 
the executive branch  to wo rk  in harmony and  not  have the  Pre sident  
say  one th ing and a m ajor  agency of the  Go vernm ent do just the 
opp osi te.

I  make th at  o bse rva tion  because I th ink it is a ve ry serious  problem 
to th e rai lro ads and every body knows we can’t do wi thou t the ra il ­
roa ds. I  would th ink t hat  we ough t to get into tha t.

Now, on the  m at ter of th e ai rl if t, I am also on the  Po st Office Com­
mittee  and t hat is why  I ha ve  been in thi s fuss fo r ma ny  years. Years  
ago the Po st  Office and  Civil  Serv ice Com mitt ees of  the  two bodies 
pas sed  legi sla tion  to give the  Post Office Dep ar tm en t very lim ited 
au th or ity to experiment on the  mat te r of  tak in g s urf ace m ail at sur fac e 
ma il ra tes and  Hying it on a space-avai labl e b asis. However , t here was 
no over sight committee lo ok ing  af te r th is n or  loo king a ft er  the Dep ar t­
men t w hen it was g iven  t hi s au thor ity  a nd it has  expanded fa r beyond 
an yt hi ng  that th e Cong ress  eve r had  in m ind  or  the  two  committ ees ever 
ha d in mind when they gave  t hi s res tric ted  experim ental  plan  fo r the  
ai rl if t o f sur face mail  on a  space-ava ilab le basis .

Th is  was leaked to me by members of the RPO  Un ion  when Mr. 
Sum merfie ld in th e E ise nhow er ad minist ra tio n was grad ua lly , wi tho ut 
ou r know ledge, inc rea sing thi s. T finally received a confidentia l doc u­
men t f rom  the  Po st Office D ep ar tm en t in which the y ha d it all  p lanned  
th a t the y would ai rl if t su rfa ce  m ail on a spa ce- ava ilab le basis,  a lmo st 
on a  na tionw ide  unr es tri cte d basis.

We ha d hearings in our  commit tee  an d I  au tho riz ed  a bil l to stop  him  
an d I  took it to the floor of  the Hou se and it  passed  ove rwhelmingly, 
sayin g, “Y ou can ’t do th is .” An d we stopped Mr. Sum mer field from 
go ing h og wild  on th is th in g b ut  since tha t t ime we have not g iven close 
at tent io n to  it.

I t  ha s been g radu al ly  expanded, as  everyb ody in  the  in du str y knows,  
an d as I say, it has  gone fa r beyond wh at the  Po st  Office Com mittee 
an d t hi s Congress ever  in ten ded. I do th ink th at  th ere  is a commit tee of 
th is  Congress and  I sho uld  th in k it would be th is subcommit tee, a 
com mittee  of the  Post Office Com mittee, or  the Com mit tee  on Inve s­
tig at io ns  who ought to  sit  dow n and say, “You don’t hav e thi s au thor ­
ity . You are  going  fa r bey ond  the au thor ity  th at  was  given  to you.” 
And  som eth ing  h as to give because we have ha d no th ing but trouble 
wi th  th is  prob lem.

In  my d ist ric t they have  ju st  a nnounced—a nd we have ha d hearings 
ou t th er e ju st  a few weeks  ago—th at  the y are  ta ki ng  more and  more  
of  these  R PO ’s off and it is go ing  to  cause more  an d more dis continu­
ance of  passe nger trai ns  a nd  I  think  it is a  very , ve ry serious problem  
and som eth ing  that  surely  we ought to give at tenti on  to.
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There are other things I  would like to take up, but the time is limited. 
I do want to emphasize that this is a very serious matter . It  is actually 
losing money for the Post Office Department because the people have 
become so accustomed throu gh knowledge of what is happening that  
they will put a 5-cent stamp on their mail and in the majori ty of 
instances it will go by ai r anyway, so that the Post Office Department  
is losing a lot of revenue because the people are getting  airm ail service 
without paying for it. I t is a very serious subject, Mr. Chairman.

I have no question of Mr. Moloney because of the limitation of time. 
I am glad he touched upon that problem. I t is very serious.

Mr. F riedel. Mr. Moloney, can you be back at 2:30 this  af ternoon? 
We are going to try to finish up today by 3:30.

Mr. Moloney. Yes, sir. I will be here at 2:30.
Mr. F riedel. Mr. Adams, do you want to finish before the witness 

leaves ?
Mr. Adams. Mr. Moloney, I appreciate your testimony. W ith regard 

part icularly  to your first amendment that  you referred to  in your state ­
ment on page 15 regarding the jurisdiction between 13a (1) and 13a(2) 
I don’t understand your point in re ferring to the bill H.R. 7004.

Looking at lines 9 through  11 it seems to me th at the jurisdiction 
under 13a (1) is extended to cover any tra in which not only is in service 
within the State  but may also be serviced without the Sta te; in other 
words, any tra in tha t physically  moves across a State line or across 
the Dis trict  o f Columbia line whereas, on page 4, 13a(2) refers to a 
tra in operated  wholly within the boundaries of a State which would 
mean one that, did not physical ly cross the line. Isn ’t tha t what is 
intended ?

Mr. Moloney. Congressman, I  am not sure that is what is intended 
because, if so, there would be no need to make the amendment. In 
other words, 13a (1) today covers the tra in opera ting across State 
lines regardless of whether it renders  service so tha t it seems to us 
tha t is the obvious purpose of this amendment and I  think i t originated 
as a result of the New Haven  case where the train perform ed only 
service in the State  of New York, bu t terminated its run fo r operating 
purposes and so on, convenience, in the State of Connecticut.

Mr. Adams. There would be no question in your mind tha t that  
train  would now qualify under 13a (1) as opposed to 13a(2) ?

Mr. Moloney. That is right.
Mr. Adams. Don’t you think  tha t is a legitimate basis of clarification ?
Mr. Moloney. As I said, I thin k it would qualify under section 

13a(l ). It  would not qualify under the provisions of H.R. 7004 lie- 
cause it performs service only in one State.

Mr. Adams. But this says, “Have operation or service of any t rain  
operated and serviced between a point in one State or a foreign country 
and a point in another State.”

In other words, what this does is  to expand th is from operation, to 
“operation  or service” of the trai n. Don’t you th ink tha t clarifies it?

Mr. Moloney. The present law, Congressman, says the  “operations 
or service.” The  present law has tha t language in it. The change t hat  
is made by H.R. 7004 is to change the word “operated” to  “operated in 
service” and I  th ink it was in tended that  i f the tra in operates in serv­
ice only in the State of New York but actually runs over into the 
State  of Connecticut for  servicing purposes, or in other words, termi-
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nates its run in Connecticut, tha t it would not be subject to notice 
under section 13a (l).

Mr. Adams. Tell me this: As I understand this legislation basically 
its purpose is to allow the railroads to avoid restrictive State legisla­
tion preventing discontinuance of runs. There are two statutory 
schemes, one of which is 13a(l ) which provides for the so-called in­
ters tate  tra in and the other is 13a(2) which is really a local train 
but comes under the act because it may affect inters tate commerce.

The first one, in effect, allows the company to move out from under 
the S tate jurisdiction and i f the ICC allows it they are out and if they 
don’t, why then they go back under State jurisdict ion afte r a year.

Now, the second portion as I understand it allows the company to 
appeal State jurisdiction, if the State denies or refuses to head a dis­
continuance case without automatically going back to the State even 
though it is a local operat ion; is that correct ?

Mr. Moloney. The second par t of the present statu te in effect gives 
the In ters tate  Commerce Commission what might be termed an appel­
late jurisdiction over a State proceeding.

Mr. Adams. When they eithe r refuse to hear the m atter  or have come 
down against it you can go up and ask help from the ICC. All right. 
Now, therefore, on this jurisd ictional point of which one is are you ob­
jecting to would it technically or in substance limit 13a (1) ?

Mr. Moloney. We are objecting to it in substance and pointing to 
the technical necessity for amending section 13a(2) if you do not fol­
low the object ions to 13a (1).

Mr. Adams. In effect, you are saying that you would rathe r have as 
a substantive matter  the t rains that  cross the S tate line, and you men­
tioned the Nero Haven case, under 13a (2) rather than 13a (1), or is it 
just the  reverse ?

Mr. Moloney. Just t he reverse, under 13a (1) as it is today.
Mr. Adams. All right. Now, with regal’d to merger, what is occurring 

—and I am sure you are well aware—is that on many of the major 
western lines the merger application will change the whole configura­
tion o f ra il service over a major portion of several States. Then if we 
have service into par ticu lar areas being changed by the process of 
filing for a discontinuance of service and the ICC does not take this 
into account in the pending merger. Then isn’t it true  that  you wipe 
out passenger service over perhaps an entire area without ei ther body 
having made a final determination ?

Mr. Moloney. If  I understood you correctly, you are offering a 
situation where, let us say, two railroads-----

Mr. Adams. Yes. You have three major trunk  carriers and two of 
them are right now attempting to merge over the long haul for reasons 
of convenience. Now if they file for discontinuance of passenger serv­
ice in part icular areas, don’t you think tha t the merger factor should 
be taken into account as to whether or not discontinuance would be 
allowed ?

Mr. Moloney. If  the two were filing to discontinue service from 
and to the same points so th at in substance this is going to abolish all 
service there, then it probably  is something tha t should be taken into 
account, bu t I  cannot conceivably imagine how you can handle it  in a 
merger case.

Air. Adams. Our point is tha t, if you are not handling it in the mer­
ger case and you have got the discontinuance actions pending  by both
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lines over th ei r en tire  rou te str uc tu re , don’t you believe th a t the  effect 
of  the  merge r shou ld be t ak en  in to  acco unt  on the dis con tinuan ce ac­
tion s, w hich is  basically w ha t th is  bill  proposes to  do ?

Mr.  Moloney. I f  you know when the  tr ai n dis continuance cases a re 
being tri ed , wh at is go ing  to  be the  outcome of  the merge r case and  
the rea djus tm en t of  th e en tir e serv ice  as you hav e d esc ribed it  a s a re­
sult of the merge r and  so on, if  you  know these th ings , then  I th ink 
the Commiss ion can tak e th at  in to  con sidera tion  today.  I f  the y don’t 
know  it, I  don’t know how they  can  conside r it.

Mr. F riedel. We are  go ing  to  recess un til  2:30. I  wa nt  to  know if  
Mr.  F ra nk  Sm ith  is here.

Can  you re tu rn  a t 2 :30 ?
Mr. Sm it h . Yes, sir.
Mr.  F riedel. The meetin g is now  recessed un til  2:30.
(W hereu pon, at  12:05 p .m.,  t he  subcomm ittee  recessed,  t o reconvene 

at  2 :30 p.m. , the  same day.)

AFTERNOON SESSION

Mr. F riedel . The  comm ittee  wi ll come to  orde r.
I will  cal l on M r. W atson  fo r quest ion ing .
Mr.  W atson. Th ank you very  much , Mr. Ch airma n.
I  wa nt to commend the  gentl em an  fo r wh at I thou gh t was a very  

th ou gh tful , ra tio na l, and  in fo rm at ive sta tem ent  which I  th ink goes 
to the he ar t of  some of the  p rob lem s th at  we have  in  ref ere nce  to II.R.  
7004.

Am  I corre ct in the  a ssu mp tion th at  bas ical ly you believe th at  pa s­
sage  of  t hi s legi sla tion  wou ld ag grev ate  th e difficulties th at  you pre s­
en tly  encounter  in reference  to  ma kin g any  pro posed changes in 
pas sen ger  service-----

STATEMENT OF WILLIAM M. MOLONEY, GENERAL SOLICITOR, 
ASSOCIATION OF AMERICAN RAILROADS—Resumed

Mr.  Moloney. Th at  is cor rec t.
Mr.  W atson. You made one sta tem ent, and  it wasn’t amplif ied  too 

much, b ut  I  th ou gh t i t was an in te rest ing sta tem ent  , on page 9 you say :
In those instances where the railroads  may have been successful in holding 

patronage of a particular train  at preexis ting levels or even increasing patron­
age, the effect of rapidly increasing costs has taken its toll.

My em phasi s is di rec ted  tow ard the area s w here  they  have  been able 
to increase passengers. I was ra th er  surpr ise d, fra nk ly , to rea d th at  
sta tem ent .

Mr . Moloney. When you ta lk  abo ut increasing, and the reason 1 
worded i t th e way  I  did , I  th ink,  Congressman, i t de pen ds on the  period  
of  tim e t hat  you s tart with, t o m eas ure  and d ete rmine  w he the r you  had 
an inc rease o r decrease.

For ins tan ce,  if  we move back not too many years , there will  be a 
decrease  on eve ry one. At  the sam e time, I  have in mind  a trai n,  for 
ins tance,  like the  Ca lifornia  Ze ph yr , operati ng  betw een Chica go and 
Sa n Francis co , the  p atr on age of  th e tra in , t he  r evenue  pass eng ers  ca r­
rie d has he ld up  rea son ably wel l, bu t the  op erat ing exp enses of the  
trai n hav e increased  su bs tant ia lly , and there  you  have a sit ua tio n 
where you might  say  th at  the  load  factor  reve nue  passe nger has not
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been too adverse ly affec ted over the more  recent pa st,  bu t where the  
costs have incre ased  trem end ously .

Mr. W a tson. We  wi ll ge t t o tlie costs in jus t a mome nt. To what do 
you  at tr ib ut e the  stable  cond ition  that exis ts so fa r as passengers are 
concern ed?  Is  it because of  inn ovations th at  th is  pa rt ic ul ar  line has  
made to at tr ac t the  ad di tio na l passengers, or  is it  j us t the normal th ing 
th at  they  are  looking fo r th is  pa rti cu la r service, an d it  would  come 
wh ethe r you ha d the  inn ov ation s or  improvements or  add ed com for ts 
to the t ra in s?

Mr. Moloney. It  is because  when th is tr ai n—and  th is  Ca lifornia  
Ze ph yr  is a relatively new passenger tra in . By th at  I  mean it h as been 
in op erat ion a n um ber  o f years, but  it was sta rte d by the  W estern  P a ­
cific Rai lro ad  to compete in passeng er business w ith  th e over lan d ro ute , 
which  is the  rou te th ro ug h Om aha , Cheyenne, La ramie, Wyoming,  
Ogden , and on in . It  was a con siderably  lo nger rou te by mileage.

Th ey  wen t all out , and th ey  m ade the  t ra in  a be au tiful  tra in , as fa r 
as th e equ ipm ent  an d as fa r as service is concern ed, every thi ng  th at  
cou ld possibly be done  to ma ke the  service at trac tiv e was done.

However , the  pr incipa l dr aw ing card is the  fact  th at  th at  tra in  
tra ve ls throug h some o f t he  m ost  be autifu l pa rt s o f the Un ite d Sta tes , 
and it is one of  the  few tra nsco nt inen ta l trai ns  t hat offers unlim ited 
an d magnificent scenery. Fr om  Denve r you clim b up  the mountain  to 
Moffet Tunne l. Moffet Tu nnel is abo ut 9,700 feet above sea level. I t 
is a beau tiful climb up  to  the tun nel . The t unnel is 7 mile s lon g th roug h 
the  Continen tal  Divid e, an d you  come ou t on the  w est ern  slope, in one 
of  th e most beautifu l va lle ys  th at  you can imag e, with  snow-capped 
mounta ins  all ar ound  you.

Th en  short ly th er ea fter , you pick  up the Co lorado  Riv er, and  you 
fol low  the  Colo rado  Ri ve r fo r abo ut 250 miles th ro ug h Bayers Ca n­
yon , Gores Canyon, Red Canyon, and so on. Th en , when you are 
rea ch ing  the flats of  Utah , i t is n igh ttim e.

Th e next day you  have the mag nif icent tr ip  th ro ug h the  Fe athe r 
Ri ve r Can yon , th roug h th e Sier ra  Nevada.  So the  reason  the  peop le 
in substance  make th at  tr ip  is first , the  se rvice  is go od, but  second, the  
scenery is unsurpasse d.

Mr. K uykendall . You ar e sur e you don’t be lon g to  publ ic rel a­
tion s.

Mr. W atson. I  ag ree  with  mv  colleagues. You have alm ost  convinced 
me to  buy a ticket. Bu t al l of  th is  seems to po int up  the  fac t that  it 
isn ’t because of  its  st rict ly  commerc ial valu e, bu t its  scenic value.

Mr. Moloney. Tha t is righ t.
Mr.  "Watson. Y ou mean th at  the passenger  r ate ha s held up.
Mr. Moloney. T ha t is co rre ct,  a nd I  think  the  I nt er st at e Commerce 

Com mission  in  a recent  re po rt  in subs tanc e sa id as m uch.
Mr. W atson. Now so fa r as kee ping down the  cost of  these tra ins, 

you say even when the  traf fic has  increased, you  sti ll have a prob ­
lem wi th the  an tiq ua ted  wage scales and oth er work rules which  I 
belie ve were passed back  in 1919.

In  th at  reg ard , has anyone tak en  the  in iti at ive to try to  upda te 
some o f these work ru les  ?

Mr. Moloney. Yes, sir , ra ilr oa d manag ement  has . We  have  from 
tim e to tim e a tte mp ted  to n eg oti ate  w ha t we te rm  “ moder nization and  
rev ision” of those work rules , and one of the mos t rece nt instance s I
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suppose was in the 1962-63, for  want of a better term shall I say 
“hassle,” between labor and management, par t of which led to the 
passage of legislation by the Congress dealing with the firemen 
situation, appoin ting a board and making the decision of that board 
final and binding for a period of time.

As a pa rt of that,  we had what was known as our “working rules 
controversy” and the working rules controversy was pre tty broad. 
We were attempting to negotiate a liberalization, but in the urgencies 
of the mat ter and the hand ling of this kind of a situation , they in 
substance got lost in the shuffle.

There is a statement by an Emergency Board, Presidentia l Board, 
appointed a number of years ago, I think in a conductor's case, and 
tha t Board in its report pointed to the need for revision and modern­
ization of these work rules, but in substance said you cannot go into the 
whole matter of work rules, th is board cannot, because we, the board, 
has to function in times of crisis, in times of emergency and under a 
time deadline. So, while we cannot go into it now, we as a par t of our 
report do recommend tha t a thorough study looking toward modern­
ization and revision be undertaken.

Mr. Watson. You say th at management has initiated steps in th at 
direction. Then am I to assume th at  the labor organizations have not 
been too responsive in trying to update these partic ular  work rules?

Mr. Moloney. Yes, sir.
Mr. W atson. Is that because of  the  fact that some pa rty  o r parties 

might be awaiting action by this committee on the so-called “hours of 
service” bill ? Does tha t have any relation to th is p articula r problem?

Mr. Moloney. No, sir. I see no direct relationship.
Mr. W atson. I believe you described section 13a(3) of H.R. 7004 

as a rath er dramatic  change to  existing law. I s it your opinion tha t 
the appella te court would be empowered by either injunctive or man­
datory procedure to extend the time beyond the period which is set 
forth in this legislation?

Mr. Moloney. Yes; it would, because the statutes  under which the 
bill provide for court review a re the statutes tha t perta in today to 
other matters handled by the Inte rsta te Commerce Commission, and 
those procedures permit the obtaining of restra ining  orders, tempo­
rary  injunctions, pending the outcome of-----

Mr. Watson. Of the litigation.
Mr. Moloney. Of the litigation.
Mr. Watson. I had not read these various sections listed on page 

6, but this is your interp retation, tha t a court would be able to extend 
the time during which the car rier  would have to operate this par ­
ticular line, until final adjudication of  the matter.

Mr. Moloney. Yes, sir.
Mr. Watson. I believe that  is all the questions we have, Mr. Chair ­

man. I wasn't trying to filibuster  in order to allow Mr. Brockton 
to get back here.

I might make one statement in view of the adverse effect th at has 
taken place as a result of the appa ren t change of handling of the mail 
from rails to airlines. I really can’t understand this. We seem to be 
speeding up the means of trave l all along such as sending mail by 
aircr aft, but apparen tly it is taking a longer time for the mail to get 
there. It  takes about 4 days to get from Washington over to  Arling-
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ton. I know it takes longer now to get from here down to my dist rict 
in South Carolina. I am ju st wondering whether we might reemploy 
the Pony Express. At least it  would give more people employment, 
and we would have dramatized delivery of the  mail a lit tle bit.

Mr. Moloney. I think  the question you raised is similar to the one 
1 raised about why take the mail off the train because it is running 
late and put it over on the airlines on a space-available basis. Appar­
ently the situation has been reached where even though it does fly 
the long distance, tha t the handl ing at either end apparently con­
sumed the time.

I might say in connection with the mail, I do not want  to be a travel 
agent again for the Cali fornia Zephyr, but one of the big problems 
with respect to the California  Zephyr is tha t the Western Pacific 
Railroad, which operates the tra in between Salt Lake and San Fran­
cisco or  Oakland has been unable, over the years, to obtain any mail 
on the movement of tha t tra in.  Understandably, the Post  Office says 
the schedule of the train doesn’t fit the need of the Post  Office, but 
equally understandable, if you change the schedule of tha t train , 
neither would it suit the people who wish to see the scenery, because 
they would be sleeping all the  time they were going through tha t part 
of the trip , except the desert.

Mr. Watson. I  can certainly  see that. Sometimes we attach so much 
significance to airmail letters t ha t a letter  which comes to us by airmail, 
even though it  is 3 days lat er than if you had received i t by pedestrian 
delivery, seems to be more importan t when it has that  airmai l stamp on 
it .

Thank you, Mr. Chairman. Certainly, I am not critic izing airmail.
Mr. Friedel. Mr. Kuykendall.
Mr. Kuykendall. I  wan t to also compliment you on your  very thor ­

ough and comprehensive observations of the situation. You spoke of 
the amendment—I don’t know the exact number of the amendment— 
to this  proposed legislation, which would supposedly open a sort of 
Pan dora’s box in allowing the Interstate  Commerce Commission to get 
into the actual operation o f the  railroad, if you went through the for­
mality of filing for a discontinuance.

Does this mean that the Inte rsta te Commerce Commission, when in­
vestigating your claim or your  petition for discontinuance, tha t they 
could delve into the other par ts of the operation of the railroad and 
propose methods of possibly making this run profitable before you 
would be out of this-----

Mr. Moloney. With  respect to th is parti cular t rai n and particular 
run then before the Commission, I think the answer very definitely is 
“Yes.” This I think, and here I am surmising, however, I  think that 
that is a t least a part of this  flexibility, undefined flexibility that the 
Commission wants the power to exercise. As to whether the bill very 
definitely would put in the hands of the Commission the power to. at  
the same time, tell you what you must do with passenger train opera­
tions that  are not involved directly in the discontinuance case, I think 
the language of the bill is such that that question might be decided 
adversely to the railroads .

Mr. K uykendall. Let’s stick to the one specific case of a request fo r 
discontinuance. Does this mean that  if  the IC C decided that your cars 
were not of modern enough structu re to be as appealing as they should
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be to people who may very well be passengers on this route, t hat  they  
could recommend that you modernize and update  your  equipment, and 
tha t you must do so, before you could discontinue the service ?

Mr. Moloney. That  is a question that  I possibly could not answer 
yes or no. All I could tell you is th at  this bill says tha t in r equir ing you 
to continue to operate a tra in  under section 13a (1) , that the Com­
mission can attach whatever terms, conditions, and modifications re­
specting operations and service that  they deem reasonable.

Mr. Kuykendall. This is a rath er serious—I won’t accuse you of 
making an accusation, but it  was a rather serious—observation, if 
there is long-range significance or long-range substance to it, tha t 
you made this morning. Is it possible under this rulin g in your op in­
ion,, aixd I  am asking you to speak only for  yourself, in your opinion 
is it possible tha t the Inters tate Commerce Commission could in­
crease the loss over a period of time, in order to prove a poin t, before 
you could discontinue this road?

Mr. Moloney. Yes, sir.
Mr. F riedel. Will you yield ? Can they make you continue it under the present law?
Mr. Moloney. Yes, sir ; but  they cannot tell me how to run tha t 

train. They cannot say—and Congressman, it  goes even furthe r. You 
can envision any number of conditions tha t might  be attached.

The Commission might  say “You haven't  devoted enough adver­
tising and publicity to this tra in  and this service, so we are going 
to tell you to run it another yea r and step up your adverti sing pro­
gram, step up this, step up th at ”—just the way I  have described on 
the F lor ida  Special and the Broadway, and so on, with the end result 
tha t even though we did it in those cases, our business went down 
and our revenues went down. Bu t that is entirely possible.

Mr. K uykendall. All rig ht ; my next question. One thing tha t d is­
turbs  me, and this is a broad question, and let me just make an obser­
vation instead of asking a question.

One of our previous agencies tha t testified here discussed our in­
vestments in trains  in the future, and as you mentioned, we have tests 
going on in a couple of different spots of the possible tr ain s of the 
future.

I  would hate to see you abdicate so much of your capabi lity in the 
whole passenger area tha t when the time came to have the t rain , you 
would have no capability left. I  think  you run the risk of this when 
you le t us get so involved in the  total passenger area. If  you end up 
at zero, at  j ust about the time we end up with a capability, there is a 
danger here of inheri ting the situat ion tha t I know you abhor, and 
tha t is the Government possibly running the passenger end of the 
railroad business as a Government service.

I don’t like that  and I know you don’t like it. So holding on to the 
capability I know you treasure, please consider that  in all your fu ture actions.

Xow one last question. I  have two other questions. W hat  is a day’s pay, a basic day’s pay ?
Mr. Moloney, You mean in dollars?
Mr. Kuykendall, I n dollars, for a trainm an let’s say.
Mr. Moloney. May I have jus t a moment?
Mr. Kuykendall. Yes.
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Mr. Moloney. I could give you these examples.
Mr. Kuykendall. We are talking about for the 150 miles.
Mr. Moloney. Yes. I will use, for instance, the Flor ida Special 

which I mentioned.
Mr. Kuykendall. Fine.
Mr. Moloney. One of the  engineers on that  run makes the run from 

Auburndale to Miami. He runs  4 hours 40 minutes, and his pay is 
$48.79. The time of the engineers in running this t rai n over the Coast 
Line, the time of the engineers varies from 2 hours 10 minutes running 
time to 4 hours 40 minutes runn ing time.

Mr. Kuykendall. Will the gentleman yield here?
Mr. Moi jOney. Yes, sir.
Mr. Kuykendall. You spoke of the $48 figure. Let  me jus t keep 

that one in my mind. Does tha t mean that for the 150 miles tlfat you 
pay this man $48?

Mr. Moloney. No, sir. What it means is that his basic pay, basic 
day is 100 miles.

Mr. Kuykendall. Yes.
Mr. Moloney. For any mileage in excess of 100 miles, he gets ad­

ditional pay.
Mr. Kuykendall. What  do you pay him for the basic 100 miles ?
Mr. Moloney. May I fu rnish  that figure for the record ?
Mr. Kuykendall. Yes.
Mr. Moloney. I do not have it.
Mr. Kuykendall. Here is something that I am suggesting here. 

I gather, and I don't know at all, but 1 gathe r from the use of this 
term that probably somewhere between the maximum figure and what 
you back in 1919 called the “basic day” what I have gathered here, 
the man couldn't live on jus t the hundred miles, if that  is all it is, so 
tha t to call that a basic day is a misnomer because it is not a basic 
day's work in any sense of the  term at all we can agree  here.

It would seem to me in our  long range th inking that we would some­
how want to redefine a “day,” and that would be one of the first things 
tha t we should do.

Mr. Moloney. I  think  th at is quite possible. And tha t definition of 
a “day,” even taking the fnileage basis, which is in the present rules, 
the hundred miles, that  basic day could possibly, although I am not 
particularly knowledgeable in railroad labor matters, that  basic day 
could be redefined so as to take  into consideration the speed, the aver­
age speed of the tra ins today, passenger trains, which we are talking 
about now, and the mileage th at might be expected to run before you, 
in substance, get paid beyond the basic day's pay.

Your  basic day’s pay under the rule as I  read you, you will find a 
definition of it, and it is from the work rules, on page 10 of my written  
statement. This is the present definition of basic day rules for engine 
crews “100 miles or less (straightaw ay or turnaround)  5 hours or less, 
shall const itute a dav’s work: miles in excess of 100 will be paid for at 
the mileage rate provided, according to class of engine.”

Mr. K uykendall. Here is what I was trying to do. Let’s say down 
in Oak Ridge, in my home State of Tennessee, where we have fine 
qualified engineers, l  am not ta lking about Ph. D.'s or M.S. engineers, I 
am talking about qualified opera ting engineers that  are no more, no less 
qualified than this man. I thin k that all of us possibly would like to
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see somebody ta lk  in ter ms of , well,  ju st  how much does a man  get  
pa id  fo r doin g a day ’s work ?

Thi s ma n is a qualified engin eer. Maybe he deserves  t o make $9,000 
a ye ar . Well , is he ge tti ng  pa id  $9,000 a year  more or  less? Th is is 
some thi ng  t ha t, as you  h ave  told us, u nd er  these old w ork  ru les, we can 
si t he re  on thi s comm ittee  fo r a week and rea lly  nev er find out how 
mu ch money the guy  make s. You  say it is too much, he says it  is too 
lit tle , an d we really  don’t k now . Th is is th e reason  f or  a guy going ou t 
and do ing a reasonable da y’s work, how much does he ge t paid?  I  
wou ld like to have you  fur ni sh  those figures.

Mr. M oloney. We will endeavor  to do th at , sir.
(F o r inf orma tio n requ ested see le tte r date d May 11,1967, in fra .)
Mr. K uykendall . One m ore  question. Do t he  rai lro ad s get a cha nce 

to nego tia te on these  m ail discon tinu anc es?  Do you g et  a chance to go 
int o tlie  Pos t Office Dep ar tm en t and ta lk  about rat es? Do you ge t a 
cha nce  possibly to cut yo ur  ra te  a lit tle  bit  to get com pet itive?

Mr. Moloney. In  some ins tances , yes. In  oth er ins tances , the  firs t 
word you  get  is the notice th at the  mail is coming off t he  tra in .

Mr . K uykendall. That  is a ll,  Mr.  Chairma n.
Mr. W atson. Wi ll the  gen tle ma n yield at t hi s poin t ?
Mr. Ch air ma n, ha vin g served  briefly on the  Post Office Comm ittee 

I seem to reca ll th at  the y say  it is thei r policy, even if  the  le tte r does 
not have an airm ail sta mp  on it, th at  if  space is available,  the y will 
send  t he  le tte r by  a irm ail . I cou ld sta nd  corrected, b ut th at  is m y in te r­
pr et at io n of th e po sitio n of the Po st  Office Depart me nt.

Mr . Moloney. Th at  is known as flying firs t-class ma il as disti n­
guish ed f rom the  flying of  air mail .

Mr . W atson. Tha t is rig ht .
Mr. Moloney. And when th e Po st  Office D ep ar tm en t set about to do 

th at , we, as you know, filed a su it to  enjoin  the Po stm as ter General . 
We lo st t he  lawsuit.

The pr inc ipal basis fo r the co ur t’s decision was th at  it was on an 
experim en tal  basis, and the  like , and as was pointed out th is morning,  
the  experim ent has become the  rul e in substance.

Mr. F riedel. Mr. Moloney , on page  10 you re fe r to the tra inc rew  
pay rul es being the same tod ay  as  in 1919, whi le th e ave rage-passeng er-  
tr ai n  spe ed has increased. I)o the Broad way or  Ce ntury tra ins run  
any f as te r today  tha n the y r an  before  Wo rld  W ar  I  ?

Mr . Moloney. I could n't  answ er that ques tion  def ini tely . I  do not 
have the tim etables no r do I  kno w what the schedule  of  the  time  was 
on the  ru n.

Mr . F rif.del. I would like  t o have th at  just fo r t he  r eco rd.
(T he  inform ation  reques ted is con tain ed in the fo llowing  le tte r: )

Association of American R ailroads.
Washington, D.C., May 11,1967.

Hon. Samuel N. Friedel,
Chairman , Subcommit tee on Tra nsporta tion  and Aeronautics, Committee on In ­

ter sta te and Foreign Commerce, House o f Representatives, Washington, T).C. 
Dear C hairman Friedel: During  the course  of my testim ony before your sub­

committee on May 8, 1967, dea ling  with  H.R. 7001, H.R. 260 and H.R. 519,
Congressman Kuykendall requested additional information concerning rates of 
pay of engineers in passenger service. The  following  informa tion  is sub mi tted:

The sta nd ard basic day rule  fo r locomotive engineers in through passenger 
service provides that  “100 m iles or  less, 5 hours  or less, shal l con stit ute  a day’s 
work.” Th is is known as  the  basic day.
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Thus, if an engineer is ass igned to a run of less than 100 miles  (e.g. 85 miles) 
he nevertheless  is paid for 100 miles—the  basic day. If  he runs  exac tly 100 miles, 
he will be paid  the  basic day also. On the oth er hand, if an engineer is assigned 
to run  more tha n 100 miles, he will be paid  the  basic day for the  f irst  100 miles, 
and  he will, in addit ion, be paid at  the agreed  upon mileage ra te  for  each mile 
in excess of 100.

The amount of money payable to enginee rs for  the basic day  varies depending 
upon th e weigh t of the  locomotive—the  heavier  the weight of the locomotive on 
drivers, the higher  the rate.  The ave rage basic daily  ra te  of engineers in all 
passenger service (including commutation serv ice) is current ly runn ing at  about 
$22.59.

However, the so-called basic d aily ra te  is only a un it of paym ent and does not 
represen t the  total  earnin gs of the engineer on a pa rticu lar  day. Most engineers 
work on runs which  exceed 100 miles, and their daily  earn ings are increased 
above the  basic day accordingly. The ave rage run  for a passenger engineer  is ap­
proximately 141 miles. Because of the  high  speed n atu re of the service, many runs 
are  subs tan tial ly in excess of 141 miles. The  average speed of all  passenger  t rains 
today is 41.3 miles per hour. The average  speed of through  passenger tra ins is 
higher. Thus, an  engineer may earn 100 miles pay in two hours  and a half, or less. 
In addition, many  engineers make more th an  one t rip in a  ca lendar  day, each  t rip  
being rega rded  as  a separate  run (new day) and paid for separat ely.  In such 
cases, engineers earn several basic days’ pay in a single calend ar day. The 
average earnings per  trip for passenge r engineers are  approxima tely  $33.26. 
Engineers making more than one t rip in a  day have the ir eanings correspondingly 
increased.

It  should be kept in mind that  enginee rs in through passenger service work 
relat ively  few hours . It  is estimated  tha t the hours worked per  week by such men 
average 26. Engineers assigned to t he  long run s commonly work every other day 
or every thi rd day, so that  their  ave rage hours worked generally  are no more 
than the hours worked by the men on the  sho rter runs.  The average  pay per 
hour actu ally  worked  by passenger enginee rs is $7.83, and the ir average  annual 
earn ings  in 1965 were $12,322.00.

The  forego ing earings figures rep res ent averages which include the  earn ings  
of the men in commutation service  where speed and miles are  not  significant 
facto rs. Those engineers who are assigned  to long, high speed passenge r runs 
earn su bstant ial ly in excess of the  ave rages s ta te  above.

With  pa rti cu lar reference to the  question concerning the  passenger tra in 
engineer running on the Carol ina Specia l thro ugh  Oak Ridge, Tennessee, a check 
reveals th at  such engineer avera ges $872.41 per month, which, tra ns la ted into 
an annual  basis, amounts to $10,614.00 a year.

Mr. C hairman , you inquired as to the  scheduled time of the  Broadw ay Limited 
between  New York and Chicago and the  following information is subm itt ed :

In 1919 th e Broadway Limited lef t New York at  2:55 p.m., EST. and  arriv ed 
in Chicago at 9 :55 a.m., CST, the following morning, making its run  from New 
York to Chicago  in 20 hours. Today the Broadway Limited leaves New York at 
6 :00 p.m., EST, and  arrives  in  Chicago a t 9 :00 a.m., CST, the  following morning  
making it s ru n in 16 hours.

The story is almo st identical w ith respec t to the New York Central’s Twen tieth  
Century  Limi ted. In 1919 the Century  left New York a t 2:45 p.m., EST, and 
arr ive d in Chicago at  9:45 a.m., CST, making its run in 20 hours.  Today the 
Centu ry leaves New York at 6 :00 p.m., EST, and arrives  in Chicago at  9 :00 a.m., 
CST, making it s ru n in 16 hours.

Very tru ly  your,
William  M. Moloney, General  Solici tor .

Mr. F riedel. W ha t was the tim e betw een New Yo rk an d Chicago 
and the  tim e inclu sive  of eng ine  cha nges which are  now no t made? 
Doe sn’t the Em pi re  St ate Exp re ss  back in 1893 or  the  Ce ntury in 
1911 st ill  hold t he  same speed reco rds  ?

Mr.  Moloney. We had ins tances  back pr io r to 1900 wher e locomo­
tives ra n 130 miles an  hour,  bu t th ey  d id n’t run  it  very long  over a  very  
lon g seg ment of  track , and  they  wer e steam engines  an d they  just 
could n’t su sta in  such  speeds.

Mr.  F rtedel. The th in g th at  wo rri es  me, at  lea st one th ing,  Mr. 
Moloney, is th at I  have  he ard yo ur amendm ents  th at you sugg ested,
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and I gath er tha t you are very much alarmed about certain words, 
and I am going to refer to your statement on page 18, the second 
pa ragrap h:

An imme diate  following ame ndment would author ize  the  Commission, in re­
quir ing the  continued operation  of the  tra in,  to att ach such term s, conditions 
and modifications per tain ing to ope rations  or service as the  Commission shall 
find to be ju st  and reasonable .

Tha t seems to worry you, what the terms would be and what the 
conditions would be.

Mr. Moloney. Yes, sir.
Mr. Friedel. The only testimony tha t we received is tha t it would 

give the Commission a littl e more flexibility.
Mr. Moloney. Tha t is all I have heard.
Mr. F riedel. They feel that  they can work out some agreement. 

Now under  the present law today, can the Commission require you 
to put  on a diner?

Mr. Moloney. No, sir.
Mr. F riedel. Can they tell you to put on an extra  s leeping car?
Mr. Moloney. No, sir.
Mr. F riedel. Or take it off? Can they do that?
Mr. Moloney. They can since the present law says tha t when you 

file the notice to discontinue in whole or in par t, and then tha t the 
Commission can require the continued operation of the  tra in  in whole 
or in par t, I assume the Commission has some leeway today.

Mr. F riedel. Then why would you be worried about this? I thought 
the Chairman of the ICC made a good case where he wanted a littl e 
more flexibility, tha t he thought he could work out agreements with 
the railroads for public service, t ha t there would be a  bette r agree­
ment i f he had a little more time, but now he must do this  in 4 months 
and he has to hand his decision down then and he feels they could do 
a much bette r job i f it was extended a l ittle  longer.

Mr. Moloney. I frank ly do not know, and I could not sit here 
and tell you what condition the Commission would attach.

Mr. F riedel. In  other  words, you are sta ting it could be made very 
extreme bu t you don’t know th at  they would do that.

Mr. Moloney. No, I  do not  know what they would a ttach.
Mr. F riedel. Have they done it  in the past?
Mr. Moloney. They do not have the authority today to attach the 

terms, conditions, and modifications to the  discontinuance of  a passen­
ger t rain under section 1 3a (l ), nor  under section 13a(2 ), and I  should 
say today other than the autho rity  to  require the continued operation 
in whole or in part,  they have no authority today to attach terms, 
conditions, or modifications to an order directing  you to continue to 
operate the train.

Mr. F riedel. Do you have any suggestion as far  as the proper 
amendment tha t would relieve your  anxiety and still give them a 
littl e more time, as they said, g iving them a little  more flexibility?

Mr. Moloney. I have only one suggestion. T hat  if the only condi­
tions we were talking about here were conditions tha t would say to 
the public “Use i t or lose i t”—that kind of a condition would not be 
objectionable to us.

Mr. F riedel. Maybe they have tha t in mind.
Mr. Moloney. I think  tha t is something they have in mind, but I 

think the language  of the bill as I  have pointed out is susceptible of
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interpre tation that  goes so far  beyond any such concepts as that tha t 
it  frightens us.

Mr. Friedel. Tha t is all the questions I have.
Mr. Pickle, do you have any more?
Mr. Pickle. Mr. Chairman, do we have other witnesses?
Mr. Friedel. Yes, we have one more, Mr. Smith, who will test ify.
Mr. P ickle. I will withhold my questions.
Mr. F riedel. Any more questions?
Mr. Watson. None other than to say, Mr. Chairman, I think you 

have made a very valid observation. I t would ap pear that it might be 
in order for the Commission to come along here and say something like 
this : These people are complaining about the prospective loss of this 
passenger service. We will force its continuance for a period not to 
exceed 1 year" under the language of this bill, and as you say, “you 
either use it or you lose it ” and then maybe we would require some of 
these people to put their  money where their mouth is.

I am in favor of r apid transit . I just can’t believe tha t you, with all 
of your ability, and tha t of your cohorts, are going to  be able to move 
passengers along the ground as fast as you can move them up in the air.

Air. AIoloney. I don't think you can, Mr. Congressman. I might 
make this last observation on this last point. I have tried train  off cases 
when I was representing individual railroads. As we all know, at a 
hearing  it was shall 1 say a favorite trick, I hate  to use that word, of 
the lawyer for  the railroad trying the train  off case, because here the 
hearing  room would have 75 or 100 people in the hearing room, all 
protesting the discontinuance of the train . Th eir community pride was 
at stake. One single question: ‘Will all those in the hearing room who 
came to this hearing by ra il and who live outside of this town stand up, 
please." And I 'll tell you, there was very seldom th at anyone stood up.

Air. F riedel. 1 know of one instance where they curtailed service on 
a certain line and 1 must have received 100 letters complaining about 
it. I got the figures showing that they had an average of e ight pas­
sengers a day, so that is what you mean.

Air. AIoloney. Yes, sir. AAre actually run trains where the train crews 
outnumber the passengers.

Air. Friedel. One more question and I  am through. On the judicial 
review, von are opposed to that , too?

Air. AIoloney. Yes, sir. We are opposed to tha t, and I attempted to 
point out that we thing  it is in the reverse direction of what Congress 
intended when they put the law on the books the way it is today. The 
way the law is today, the pressures tha t are put on the localities and 
States  and the public authorities to find a way to keep allegedly 
needed service operating, when that service cannot be made to pay its 
wav—this is a tremendously helpful purpose that  the present law 
serves. I  think  th at purpose  and that help would be very much weak­
ened by the adoption of that amendment.

Air. Friedel. Under the present law do you have a right to have 
judicial review where the  ICC makes you continue service?

Air. Moloney. As a technical matter, yes. AYe do have the right 
where the Intersta te Commerce Commission enters an order under sec­
tion 13( a)(1),  direc ting the continued operation of the train  for 1 
year, we do have the rig ht  to  go to court. I have had a lawyer in my 
shop research every case th at has gone to court, and I have yet to find 
where a railroad went to court to review such an order.
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Maybe one reason they don't do it is th at since the order requires 
them to continue the tram for 1 year, possibly it  would take a year to 
dispose of the court procedure, and you are going to have to run the 
train  anyway under that setup, so I  have not found any cases where 
the railroad went to court, where they were directed to continue the 
operation of the train  under section 13(a) (1) ; under section 13(a) (2), 
both parties go to court.

Mr. Friedel. Would you be opposed to an amendment providing tha t 
the ICC would allow a certain  r ailroad to discontinue a certain  t rain,  
and have the  amendment drawn so th at the courts could not issue an 
injunction, and make them continue service until the hearing was over ? 
Would you be opposed to that sort  of amendment ?

Mr. Moloney. That is a very hard  question to answer, Mr. Chairman. 
Tha t is assuming that I would be relieved of tha t burden while the 
court processes are being carried out.

Mr. F riedel. You felt that  everybody would flood the courts with 
protests, and the courts would make you continue service until they 
handed down the decision.

Mr. Moloney. I would say this , Mr. Chairman. If  there is going to  
be court review of every case under section 13(a) (1), then the sugges­
tion that  you have made would be tremendously helpful.

Mr. Friedel. That  is all. Mr. Adams.
Mr. Adams. Thank you, Mr. Chairman.
Mr. Moloney, don't you agree with regard to court review tha t it 

will probably already exist under the Administ rative Procedures  Act 
and we are simply codifying it here ?

Mr. Moloney. In hearings before the Senate committee, I think in 
the last Congress, the counsel for the Interstate Commerce Commis­
sion took the  position tha t under the present law, the losing party , be 
it the railroad or the  public so to speak, has the right to go to  court. 
However, there are court decisions that say that is not the case.

Mr. Adams. Isn ’t it generally true throughout the administrative  
agencies, particularly where the Administrative Procedures Act ap­
plies, tha t there will be court review whether express or if not express 
it will be implied?

Mr. Moloney. As fa r as the A dminis trative Procedures  Act, where 
the action is not left to the discretion of the regula tory agency, tha t 
statement is true. There is a rather broad area as you know, under  the 
Administra tive Procedures Act, where the mat ter being left  to the 
discretion of the regulatory agency or the Government agency, t ha t 
exercise of discretion is not reviewable.

Mr. Adams. No, no, it is agreed the exercise of discretion is no t re­
viewable unless it is “a rbit rary  or capricious” I believe is the term, 
but you can get a court review in almost any case, can you not, except 
of the discretion where there is a judicial function tha t has been dele­
gated to the agency. But whether or not it  has been properly exercised 
is always reviewable, isn’t it ?

Mr. Moloney. Whether the action of the agency, fo r instance, lies 
within the power, the jurisdiction  of the agency.

Mr. Adams. Or if  it has been appropriately —in other words, its  dis­
cretion has been appropriately—exercised with the proper procedures. 
In other words, that is basically wha t your title 28 review is, is that  
correct ?
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Mr. Moloney. If  you are r aising the question of the abuse of discre­
tion—

Mr. Adams. Yes.
Mr. Moloney. Then you are invoking the equity jurisdiction, and I 

think t ha t would probably exist, but you would have to show the abuse 
of the discretion.

Mr. Adams. So what basically  ti tle 3 as I understand it is, it codi­
fies or attempts to make clear what would be an implied jurisdictional 
ability to review in any event.

Mr. Moloney. Yes.
Mr. Adams. Now the other point, and I  am sorry tha t I wasn’t here 

when Air. Pickle went into  the burden of proof situation, but one 
thing  tha t bothers me is in these hearings as I understand it, since 
what really is occurring is that the railroad tha t wishes to discon­
tinue  has had a turn-down or this has been refused by the State 
commission or maybe u nder a differing State power, and since they 
want  to come in and have a line discontinued, why do you object 
in that  sort of s ituation  to the burden of proof being upon the rai l­
road  tha t is requesting this, because th is is really to in effect over­
turn  an established State decision is it not ?

Mr. Moloney. Under section 13a(2), where you have gone to the 
State commission, and the State commission has not acted wi thin 120 
days or has turned down your petition, and then you come to the 
Interst ate  Commerce Commission, the burden of proof, since you are 
reviewing in effect an action by a State commission or inaction by a 
State commission, then the burden of p roof is on the railroad.

Mr. Adams. All right. Now in 13a (1), i t is not the review of inaction 
or de termination of a S tate commission, bu t is a situation where you 
are prohibited from doing this by some type of S tate  action, and you 
are therefore using the ICC as a method of avoiding this, isn't tha t 
correct?

Mr. Moloney. Yes, sir. AVe have felt, however, and the Congress 
apparently  felt that  in those instances, the showing that the railroad 
would have to make to the Intersta te Commerce Commission, in which 
the Interstate Commerce Commission can and does require that the 
rail road make, in posting its notice, as I  said earlier th is morning, the 
rail road  must file-----

Mr. Adams. I understand tha t you have a very voluminous presen­
tation—you do act as the moving side, what  would be similar in effect 
to the plaintiff in civil litigat ion, you are actually  moving forward 
with thi s presentation.

Mr. Moloney. That is correct.
Mr. Adams. Ordina rily, the burden of proof  would therefore rest 

with  th at party , and what  I  am asking you, is why you object to this 
being the procedure in this  case too. I  think  you probably carry it in 
an implied fashion anyway, do you not ?

Air. Moloney. Correct. AVe feel tha t placing the burden of proof 
on the railroads under section 13a (1) first represents this drastic 
departure from the  p resent regulato ry scheme.

Second, we feel t ha t those who say tha t “This service is essential 
to us” are in the better position to prove the essential need for the 
service. It  is ra ther  difficult for me, Congressman, to prove that  you
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do no t nee d my service. I t  is mu ch easier fo r you  to prove th at  you 
do need  my service.

Mr. A dams. All rig ht . N ow who is th e p ub lic  p ar ty  i n t hese hearings 
general ly?

Mr. Moloney. G enera lly  in these hea rings,  the publi c pa rty,  and I 
wou ld say  in  prac tic all y eve ry case befo re the Com mission , you  have  
the pr otes tant s in who are  the St at e reg ulato ry  commission , the  town 
councils, mu nic ipa liti es,  cham bers of  commerce.

Mr. Adams. Y ou see, tha t is wha t I an tic ipated  would  be the  sit ua ­
tion. In  o th er  words, you have in  the  usual  h ea rin g one par ty  that  has  
an interes t in  c ar ry ing the m at te r fo rw ard , which  will in  th is  case be 
th e ra ilr oa d,  j us t a s in any civ il lit igat ion wi th  the  p lain tif f, where he 
will be p repa re d a nd  wil l be  ab le to m ake a p res en tat ion , whereas—and  
again  I do n’t p retend that  I  have  at ten ded any  of  th is  ki nd  of hear ing s, 
bu t ge ne ral ly  in a he ar ing of  th is  oth er typ e, you  do no t have an 
organiz ed  g roup  t hat  is  p re pa re d in the  g enera l course of  many he ar ­
ing s to come fo rw ard wi th  a case  and make a presen tat ion  and ca rry  
the bu rden  of proof unless it  w ou ld be the regu la tory  a gencies  o f each 
State . O nly these agencies  would  have comparable re sources  to meet the  
ra ilr oa d case.

Mr. Moloney. And  the y are  fre qu en tly  t her e.
Mr. Adams . W here the y are  there, the n I  might  be very wi lling  to 

say  th at  in  th at  case yo u have  a  d iffe ren t b urden, bu t we h ave seen t his  
in d iff ere nt air lin e ce rtifi cate s o f convenience and necessi ty. Where you 
tr y  to organiz e a city  o r town an d have t hem  come a nd  m ake  a  p resen­
ta tio n an d ca rry  a burden o f pr oo f, they are  ju st  wh at you say. The y 
are usua lly  prote sta nts , wh ich  is kind  of a de fend an ts’ position.  So I  
am real ly ask ing  you to tel l us  how the  burden sho uld  opera te in 
these cases.

Mr. Moloney. F ir st , Congres sman,  I  th in k ra th er  th an  le t’s say 
being th e defen dants , th at  wh en I  say that  something is es sen tial  to  me, 
a service i s e ssen tial  to  me, th a t I  have le t’s say become som ewhat  o f a 
pl aint iff  too, t hat  I am not  de fend ing a ga ins t somethin g. I  am dem and ­
ing th at som eth ing  continue fo r my benefi t, and in th at  respect,  I 
don’t t hi nk  you quite fit int o the de fend an t’s cate gory.

Mr.  P ick le . Will the  g en tle ma n yie ld ?
Mr.  Adams. Yes, I  will  yie ld.
Mr.  P ickl e. Pard on . Were  you  throug h,  sir ?
Mr.  Moloney. I  was ju st  go ing to add one comment. Pe rh ap s an ­

ot he r ba sic obje ction is t hat  do ing t hi s would  th en  in subs tance set up a 
ma chine ry where affirmative au th or ity , per missio n an d so on under 
section  13a (1) wou ld be requ ire d, an d m ust  be obtained fro m th e I n te r­
sta te  Com merce Commission. Someone , fo r inst anc e, is go ing to have  
to m ake the  finding th at  you c ar rie d the  burden of  pr oof, th a t you have 
pro ved  yo ur  case.

The minu te  we ge t i nto  t hat sit ua tio n where you h ave  th e au thor ity  
ru nn ing fro m the  In te rs ta te  Commerce Com miss ion un de r section 
13a (1) , an d also unde r sect ion 13a (2 ),  t hen you open  the doo r to the  
move to at tach  all ma nner of  con dit ion s to the gra nt of  au thor ity . 
To day there is no au th or ity  req uired.  Consequently, there is no thing  
to at tach  con dit ion s to.

Mr. W atson. Will  the gen tle ma n yield  ?
Mr. Adams. I  have  alr eady  yie lde d to  Mr. P ick le.
Mr.  P ick le . I  than k you f or  yie ldi ng .
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Whe n you testi fied  th is morning , I believe you said  th at  once a case 
is in effect app ealed to the IC C, you objected to ha ving  to  show the  
bu rden  of  proof.

Mr. Moloney. Hav ing to  ca rry  the  burde n of pro of.
Mr. P ickle . To ca rry  it.
Mr . M oloney. Not to g oing  forw ard  w ith  th e p roo f.
Mr. P ickle. And you ha ve  just said  now th at  in yo ur  opinion  the  

par ty  who should c ar ry  the bu rden  of proof is th e one who is ask ing  for 
the services,  t o prove  th at  it was  a ctually needed . In  othe r words, you 
wan t eit he r the  town or  th e employees or the union to  show the  need. 
As  a mat te r of practic e thou gh  actua lly  when it reaches the  ICC, you 
in  effect, must present the  best fac ts th at  you have to show why the 
service should be d iscontinued .

Mr. Moloney. T o show why th e service is not ne eded , yes.
Mr . P ickle . Th at  is ri gh t.  Now you also said th is  m orning  th at  you 

wa nte d to present your  own case in yo ur  own way, t hat  you  di dn 't want 
to tr y  the  ICC's  s uit  fo r them.  In  oth er words, I took it to mean th at  
wha t you were say ing, you are  goi ng to show A. B, an d C, and  othe r 
po in ts th at  would  be favorab le to the  case you are  tr y in g to present . 
You cen tainly  weren't  go ing to tr o t out any  kin d of  fac t that  would 
be ag ain st you r own su it.

Now t he  reason I make th is  review is th at  th at  is a very normal  sort 
of  s itu ati on . So t hen  who would  present fac ts in be ha lf of the pub lic?  
An d th at  is what I  am tr y in g to  get at. I dare say th at  a com mun ity is 
no t very well quali fied to do it except to say “We do n't  wan t our serv ­
ices sto pped or  t he  town passe d,” and  so forth . So my ques tion  which 
it  seems to  me goes to  th e he ar t of  it , is  at  th at  po int , w hy is it th at  the  
Com miss ion, the  IC C,  could  not ask of you to subm it any  k ind  o f evi­
dence o r inf orma tio n t ha t they  th ough t was p er tin en t to the  case? Now 
if  I und ers too d you,  you  s aid  th is  m orn ing  th at  if  they  d id,  you would 
com ply.

Mr.  Moloney. Yes, sir . and I th ink  you heard  the  Ch air ma n of  th e 
In te rs ta te  Commerce Com mission  sav th at  wh ate ver lay  within the  
powe r o f the ra ilroa ds  to  p rod uce and the  Comm issio n h ad asked them 
to  pro duce it, the y had no difficulty with the  ra ilr oa ds  goin g for wa rd 
wi th  it.

I th in k this, Con gressman. It  sounds to me like we have  the idea here,  
or  a t leas t some of  us do, th at  the  public  is at the com plete mercy of  
the ra ilroads , t ha t the y c an nev er, th at  it isn ’t p rac tic al for the pub lic, 
to show  t ha t pub lic convenience and  necessi ty r equ ire  th e t ra in s to con­
tin ue  to  opera te.

Well , i f you examine the cases  befo re t he  I nt er st at e Commerce C om­
mis sion  and the numb er of  trai ns  tha t the  In te rs ta te  Commerce Com­
missio n has  required to op era te,  af te r investi ga tio n, they have re­
qu ire d almost as m any  to  c on tin ue  to  operat e as they  have  let come off.

Now  who carrie d the  burden of  proof  in th at  50 perce nt of the  cases 
say  w here the Commiss ion said “You con tinu e to operate th at  trai n” ?

Mr. P ickle. Mr. Moloney, I don’t take the  pos ition th at  the public 
is helpless in these  k inds of  cases . I do say it is a ra th er  difficult th ing 
fo r the m to prove thei r case , and as the law is s tat ed  now, apparen tly  
th e au thor ity  of the IC C is a haz y or  q ues tionable  au tho rity,  because 
I  can  assume th at  the  quest ion  of  the  inf orma tio n the y ask is of  a 
pr oc ed ural  na ture  and does  not go to the  subs tanc e, and th at  is why  
they  are ask ing  fo r a st ro ng  law so it would go to  the  substa nce, and
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yet the Chairman of the Commission testified the  very first day t ha t 
he was asking merely for a procedural change.

Mr. Moloney. Yes, sir.
Mi-. P ickle. 1 don't quite understand that. That is all, Mr. Chairman.
Mr. Adams. 1 haven't any more questions, but I  yield to Mr. Watson.
Mr. AY atson. Are you conceding that the rai lroad has no public in­

terest involved in the petition for discontinuance of a railroad?
Mr. Moloney. No, sir. Of a passenger tr ain?
Mr. Watson. Of a passenger train.
Air. Moloney. No, sir, I am not. 1 am not so contending.
Mr. W atson. I should think that  you were going pre tty far, and I 

think  it has been wise that  the Congress had had this language, be­
cause they realize that all of the parties have had the public interest in 
mind.

Mr. Moloney. That is correct.
Mr. W atson. And that is why this has been the case. This is a quasi- 

judicial proceeding and not strict ly a judicial proceeding before the  
ICC. I should certainly think  th at you would have the public in mind 
if you have lost in the last 8 years $3,500,000,35.7 percent of your total 
net railway operating income from your freight services to subsidize 
your passenger services. I  should think  that if you could cut out some 
of this deadwood, tha t you would be able to give employees increased 
wages, you would be able to improve your services, and you might be 
able to give the customers a littl e reduction in schedules, or at least 
cost of rail traffic. Is that a fa ir statement?

Mr. Moloney. I think  (hat is a fair  statement, to th is extent-----
Mr. Watson. And you have had no trouble procedurally in moving 

forward in this part icular area of burden of proof, have you ?
Mr. Moloney. No, sir, we have not had any trouble. Neither has 

the Commission had any trouble, and that is one of the reasons we say 
there is no reason to change the law. It  seems to be working very well.

Mr. W atson. Fine. Maybe your situation is somewhat akin to 
Shakespeare, “Much Ado About Nothing” th at is, you have been get- 
tiiig along OK, so let's not disturb the situation.

Thank you, Mr. Chairman.
Mr. F riedel. I want to than k you very much, Mr. Moloney.
Mr. Moloney. It is always a pleasure.
Mr. Friedel. Our next witness is Mr. Frank A. Smith,  vice president 

of research of the Transpor tation Association of America.
Mr. Smith, your whole statement will be included in the record and 

you can briefly summarize it if you wish to proceed that way.

STATEMENT OF FRANK A. SMITH, VICE PRES IDENT. RESEARCH, 
TRANSPORTATION ASSOCIATION OF AMERICA

Mr. Smith . Yes, sir, I think that  will be the best way since I will 
try  to avoid to the extent possible any repetition o f a number of points 
that  have been covered, I think , at quite some length.

(The prepared s tatement of Mr. Smith follows:)
Statement op Frank A. Smith , Vice President (Research), Transportation 

Association op America

My name is Frank A. Smith. I am Vice President, Research, of the Tra nsporta­
tion Association of America, a national transportation policy organization with
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hea dqu arters  in Washington, D.C. I am appear ing today on behal f of the  Board of 
Directo rs of TAA in opposi tion to the fou r bills now before you r Subcommittee; 
namely, H.R. 519. H.R. 260. H R . 7004, and  H.R. 8939. All fou r of these bills would 
amend Section 13a of the In te rs ta te  Commerce Act, which  was enacted, with  
strong TAA support, in 1958 as a fa ir  and expedi tious means by which the ra il­
roads could seek relief from the severe burden of unprofitable passenger trains.

For the benefit of Subcommittee members not fam ilia r w ith TAA, i t is an orga­
niza tion  made up of users, inve stors, and carriers  of all modes who work tog ether 
to develop natio nal policy positions designed to mainta in the  strongest possible 
tra nspo rt system in this country under p riva te enterprise  principles.

The Associat ion’s policy p osit ions are  fo rmal ly adopted by a  115-man Board of 
Directors  of top agricul tural, general business, and tra nspo rt indu stry  executives, 
which acts af ter receiv ing individual views of eigh t perm anent advisory Panels 
made up of representatives from transp ort  users and inves tors,  as well as air , 
fre igh t forwarder, highway, pipeline, rail road , and wa ter  carr iers. Following th is 
procedure, the TAA Board has gone on record, in severa l instances , in opposition 
to th e requi ring  of car rie rs to continue services th at  are unprof itable and an undue 
burden of inte rstate  commerce. The Board has  also adopted a  policy i>osition th at  
call s for  expeditious ha ndling of r ailroad  passenger-train d iscont inuance proceed­
ings.

As sta ted  above, TAA suppor ted the enac tmen t of the legis lation that  added 
Section  13a to the In te rs ta te  Commerce Act. The need for  such legislation was 
clea rly subs tant iated at  tha t time, although repea ted atte mpts were made follow­
ing its passage into law to e ith er  repeal it or nullify its effect. With  specific TAA 
Board endorsement, the Association also expressed opposition to these attem pts, 
which to date have been unsuccessfu l.

In favoring both the ena ctm ent  and retention of Section 13a, TAA has cited, in 
brie f, the  following re ason s:

The rail roads should no t be forced to continue ope rating services th at  ar e 
so unprofitable as to impose an undue burden on in terst ate commerce.

The users of rai l fre igh t services should not  have  to subsidize rai l pas ­
senger services, nor shou ld inves tors in rai lroads  be asked  to do so.

The underlying  reaso n for  the  decline in ra il passenge r service has been, 
and  still  is, the  sharp  competition  from the privat e automobile and the 
commercial ai rlines and n ot apa thy  on pa rt of the  railroad s.

Procedures under which the  rail roads can seek rel ief  at  the sta te level— 
without the appeal f ea ture  of Section 13a—are too slow.

The “do noth ing” at tit ud e that  had been adopted at  the local level with 
respe ct to heavy defici t r ai l commutation service can  be overcome, in par t, by 
legislation such as now in th e s tat ute s under Section 13a.

We believe that  Section 13a has  proved to be, and sti ll is. very const ructive 
and in the  over-all public int ere st.  It  has undoubtedly  caused hardsh ips for some 
of the  inte res ts direc tly affected by the resu lting  d iscontinuances,  but we believe 
these disadvantages  have  been fa r offset by the benefits to shippers, investors, 
ca rriers , and the general public.

At the  time of passage  of Section 13a. the rai lroads were experiencing wha t 
could be called a sta te of seve re depression. The situ atio n was so bad that  the 
Congress held extensive hea rings on the rail road problem, the  findings of which 
played an important pa rt in passage of The Transpo rta tion Act of 1958, which 
included Section 13a.

Today we find the  rai lroads , compared to 1958. in  a fa r be tte r position, with  a 
general ly optimist ic r athe r t ha n pessimistic outlook. We believe this  improvement 
lias been brough t about, in large  p art , by the ir abil ity to rid  themselves of many 
hopelessly unprofi table passenger trains. While the curre nt annua l passenger 
deficit of approx imate ly $400 million is still  very substantial, it  is fa r b ette r t han  
the $610 million passenger deficit  in 1958.

In  1966. the rai lroads  earn ed an estim ated 3.9 percen t ra te  o f re turn on invest­
ment. which likewise is much bet ter  than the 2.8 percent earned  in 1958. Yet, 
acco rding to figures reported by the  Fi rst  National  City Ban k of New York, the 
rai lro ad  industry las t yea r was second f rom the bottom of a list  of 65 indus tria l 
groups on the  bas is of  the  pe rcentag e of ret urn  on ne t worth.  The days of railr oad  
financia l problems are  obviously s till not over.

Whi le it is true that  m any passenge r tra ins  have been discon tinued  during the  
eight years of Section 13a. i t is inte res ting  to note that  in the  commutat ion field, 
where most of the complaints about rail passenger service are  voiced, the  tota l 
number of ra il commuters has  held prac tica lly stable since  I960, when. 203 million
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comm utation passengers were carried  compared to an estimated  195 million in 
1966. T his illustra tes,  in our  opinion, ano ther  benefit of Section 13a, which is the  
effect it  has  had on stimu lat ing  local and sta te actio n to assis t in mainta inin g 
ra il commuter service—a t le as t on th e high-density routes.

In  the  inte rcity trav el area, we believe the impact of Section 13a has likewise 
been beneficial. The actu al, and threatened, loss of int erc ity  ra il service has 
stim ula ted—with a definite boos t from the Government’s three-y ear $90-million 
high-speed ground  transpo rt program—innovation  and renewed interest.

Ano ther  benefit o f Section 13a has  been its influence on the  other side of ra il ­
road  operations, the fre igh t service , and in he lping ca rriers  keep rat e levels down 
desp ite continuously rising costs. There is no doub t in our mind that  the  easing  
of a  sizeable portion of the heavy passenger-t rain  deficit has  played an imp ortant 
role in this area . In 1958, when  Section 13a was passed  into  low, the rai lroads  
reporte d an average revenue of 1.46 cents per  ton-mile, the  th ird  straig ht year 
th at  they showed an increase. I t is significant to note th at  in every year since 
1958 thi s index of the over-a ll cost  to shippers of ra il fre igh t service has gone 
down, reaching  an estim ated  1.26 cents in 1966, the lowest since 1948. Lower rai l

•  fre igh t costs have unquest ionably been of gre at benefit to the  general public in 
helping to hold down consumer prices.

Before sta ting our specific views on each of the  bills before your  Subcom­
mittee , we should emphasize th at  our prim ary concern is th at  changes in Sec­
tion 13a will be made th at  will null ify its proven effectiveness. This could be 
done by permit ting  discontinuance proceedings to be unreasonably delayed, or by 
imposing obligations on the  ca rri ers that  will discourage their  use of thi s 
means  o f long-needed relief.

H.R . 51 9

The bill would impose two addit ion al standard s for the ICC to follow in the 
handling of passenge r-tra in discontinuan ce cases, both of which,  in our opinion, 
are  too res tric tive and thus undesirab le. One sta ndard  would prevent the  dis­
cont inuance if the  ca rri er  “could partic ipa te in any exis ting  or proposed local, 
sta te, regional, or Federal program  for  the improvement of commuter services” 
and “substantially benefit” therefrom. Based on p ast  practices, the various local, 
stat e, and  Federal  prog rams to  ass ist  ra il comm untat ion service are  fa r too 
tenuous to jus tify such a sta ndard. One of the ma jor  benefits of the  present Sec­
tion 13a ha s been th e stim ula tion of such assis tance . We a re fea rfu l that  such a 
sta ndard  would result  in its being  used as a means of delaying  dicont inuance 
proceedings, pending “possible” relief. The relie f itse lf may be delayed because 
the  th re at  of discon tinuance has been temporar ily blocked.

The other new standard  proposed in this bill would prev ent a discontinuance 
if the  ca rri er  “could be expected to benefit” from a pending merger.  Since it is 
obvious th at  carrier expec ts to benefit from a merger in which  it  is a par ty, 
this standard  would, in effect, by an out right res tric tion  on such a carrier from 
seeking relief from deficit passenger services. It  would block such financially  
weak rail roa ds as the Centra l o f New Jersey, Erie -Lackawanna , and New Haven 
from use of Section 13a until long drawn-out merger cases are finally cleared

• through the  ICC and the cour ts. In  the  meantime, the  passenge r deficits of such 
ca rri ers represen t a major roadblock in the  willingness  of oth er more profit­
able roads to react  favorably to a  consolidation.

While perhaps not as major a chang e as the above two, the  fa ct that  H.R. 519 
would permit  the ICC, in app lying these  new standa rds , to require continuance

• of the  service for “at  l eas t one y ea r” opens the door to an indef inite reject ion of 
the  ca rr ie r’s petition . The  pre sen t Section 13a limits the  required contin uation 
period  to not more than one year , which gives the ca rri er  a nothe r opportuni ty to 
seek re lief in a relatively reas ona ble  period of t ime.

For  these reasons, we stro ngly objec t to thi s bill and urge th at the  Subcom­
mit tee not  approve it.

H.R . 260

This bill would add ano ther  s ta tu tory  s tandard for the  ICC to consider in d iscon­
tinu ance proceedings. It  would require the Commission to give “ful l cons idera ­
tion” to any  financial ass istance  t hat  m ight be av ailab le to the  c ar rie r und er the 
Urban Mass Transporta tion  Act of 1964 and to “the  effort s of such carrier or 
ca rr ie rs  to obtain  such ass ista nce .”

While it appears  to us t ha t thi s is a factor that  obviously should  be taken into 
conside ration by the  Commission in a discon tinuance proceed ing, we question  
the need to highlight  it in such a way. Could not  thi s be done by the ICC
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under  th e pr es en t s ta tu te  a s  one of th e re qu ir em en ts  to  he me t in th e c a rr ie rs ’ 
su pp or ting ev ide nc e?

H.R . 7 0 0 4

T his  IC C- spon so red  bi ll  is  de sig ne d,  in th e Co mmiss ion’s wo rds , to  e lim in at e 
“defic ien cie s” th a t it  has fo und in Section  13a. The prop os ed  ch an ge s wo uld giv e 
th e  Comm iss ion  mor e ti m e to co ns id er  “i m port an t or  ex ce pt iona l ca se s” , plac e 
th e bu rd en  of pr oo f on th e  carr ie r,  giv e th e  Co mmiss ion broa d au th ori ty  to se t 
ope ra ting  c on di tio ns  fo r pa ss en ge r tr a in s includ ed  in di sc on tinu an ce  pr oc ee ding s, 
an d giv e ad ve rs ely af fe ct ed  part ie s th e  ri ght to  ap pea l a di sc on tin ua nc e ru li ng  
in  th e co ur ts .

It  is  dif ficult  to q uarr e l w ith  th e Co mm iss ion  w ith it s st at ed  ob ject ives  in  
pr op os ing su ch  c ha ng es  in  Se ct ion 13a, ye t car ef ul co ns id er at io n of th es e ch an ge s, 
espe cial ly  on an  ov er -a ll ba si s,  br in gs  us  to  th e  co nc lusion  th a t th e end re su lt  
w il l be a co ns id er ab le  d el ay  in al l such proc ee ding s, an d an  inde fin ite  d elay  in an y 
m ajo r di sc on tinu an ce  pr oc ee di ng . Pas sa ge  of th is  bi ll co uld als o, in ou r op in ion,  
di sc ou ra ge  it s use by  c a rr ie rs  be ca us e of  such  de lays  and th e po ss ib ili ty  of  be ing 
re quir ed  to  comp ly w ith  un re as on ab le  co nd it io ns  bef or e be ing  pe rm it te d to  
di sc on tinu e an  un pr of ita bl e pa ss en ge r tr a in , or ev en  in  co nt in ui ng  one under  
th e  a men de d Se cti on  13a (1 ).

Acc ording  to  an  ICC  ta bu la ti on  of  proc ee ding s under Se cti on  13a th ro ugh 
De cembe r 31.1966 , a  t o ta l of  227 were in st itu te d . In  126 o f th es e,  or  a pp ro xim at el y 
55 pe rcen t, di sc on tinu an ce  w as  g ra nt ed . Ev en  thou gh  th e  Comm iss ion  ha d to  ta ke  
af fi rm at iv e ac tio n to  di sa llow  th e di sc on tin ua nc e,  it  w as  o bv ious ly  ab le to  d o so in  
nearl y  h a lf  th e  pro ce ed ings .

Fro m  th e st an dpoin t of  actu a l tr a in s,  ca rr ie rs  so ug ht  to di sc on tinu e 1,426  
duri ng  th is  perio d, an d w er e pe rm it te d to  dr op  1,031, or 72 pe rcen t. T his  la tt e r  
fig ure , however , includ es  281 tr a in s  of  th e Bos ton an d M aine  R ai lroa d in  a sing le  
proc ee ding s, wh ich , if  de duct ed  from  th e to ta l,  wou ld  show  th e di sc on tinu an ce  
ra te  a t ju s t sl ig ht ly  o ve r 50  pe rc en t.

W hi le  th es e fig ures  fa il  to  give  pr op er  w ei gh t to  in div id ual  proc ee ding s an d 
tr a in s,  they  a t le as t in d ic ate  th a t th e Co mm iss ion  is no t in dis cr im in at el y 
per m it ti ng  di sc on tinu an ce s,  no r th a t it  is una ble  to  obt ai n suf fic ien t in fo rm at io n 
to  su pp or t a n af fi rm at iv e re je ct io n o f such pr op os als.

As to th e proposed  am en dm en ts  in H.R. 7004 th a t wou ld  ex tend  th e var io us  
tim e pe rio ds  in Se ct ion 13a, we be lieve  th e  ef fect w ill  be  to  de lay al l su ch  
proc ee ding s th a t a re  in ves tiga te d, eve n thou gh  th e  Co mm iss ion  ad m it s th a t 
“ pr es en t pr oc ed ur es  a re  su bst an ti a ll y  ad eq uat e fo r mos t di sc on tin ua nc e ca se s. ” 
I f  it is conc erne d ab ou t th e  lack  of tim e to  han dl e “c ert a in  ki nd s of im port an t 
or ex ce pt iona l ca se s.” it  is  not  pr ev en ted fro m as ki ng  th e  ra il ro ad  fo r more tim e,  
ns  it now doe s in cert a in  in st an ce s in ra te  cases. O ur  co nc ern is th a t in ord er  to  
give  mo re  tim e fo r a few  ex ce pt iona l cases , th e tim e th a t wi ll be ta ke n to han dl e 
th e  ro ut in e ca ses will , in  a ll  pr ob ab ili ty , be mo re  th an  doub led .

To  i ll ust ra te  t h is  p oi nt , we ha ve  t ab ul at ed  th e tim e pe riod s th a t th e Co mm iss ion  
took  to  ha nd le  pr oc ee di ng s un de r Secti on  13a(2 ).  w her e no tim e lim it s are  
im po sed. It  sho wed th a t th e  av er ag e tim e, on bo th an  av er ag e me an an d med ia n 
ba si s,  was  14 m on th s, a lt hough th is  has  bee n re du ce d so mew ha t to  ab ou t 10 
m on th s sin ce 1965. Yet, si nc e th is  is a re pe al  pr ov is io n fo llo wing st a te  re je ct io n 
of  a di sc on tin ua nc e or  fa il u re  to ac t w ith in  fo ur mon th s,  th e ra il ro ads ha d 
a lr eady  bee n fo rced  to  w a it  a co ns id erab le  pe rio d be fo re  eve n going  to th e  ICC  
fo r re iie f. Ev en  th en , th e  Co mmiss ion’s re je ct io n ra te  w as  ap pro xi m at el y 50 
pe rc en t, sin ce it  ap pr ov ed  on ly  23 o f a to ta l of  45 pr oc ee ding s un de r th is  p rovi sio n.

As to  th e prop os ed  ch an ge  in th e bu rd en  of proo f, we fa il  to see  th e pu rp os e 
from  th e st an dp oin t of  o bta in in g  a de quat e in fo rm at io n on wh ich  th e Co mm iss ion  
ca n ju s ti fy  it s final de ci sion  in  such  proceedings. C er ta in ly  th e carr ie rs  m us t 
fu rn is h  sufficie nt da ta  to  j u s ti fy  an y di sc on tin ua nc es , an d th e Comm ission  do es n’t 
la ck  th e au th ori ty  to  in si st  on get ting  it.  As to pr oo f of  th e  pu bl ic co nv en ien ce  
an d ne ce ss ity  fo r th e se rv ice,  it  wo uld  appear to us  th a t th is  shou ld  be st  be 
as su m ed  by th e part ie s th a t oppos e th e di sc on tinu an ce s,  suc h as  labo r un ions , 
loca l ch am be rs  of co mmerce , m un ic ip al it ie s,  an d ra il  pa ss en ge rs  the mselves .

As  to  th e gra n ti ng  of  bro ad  au th ori ty  to  th e Co mm iss ion  to es ta bl ish “c on di ­
ti ons an d mod ifi ca tio ns  pert a in in g  to  ope ra tion s or  se rv ic e. ” we  can see m an y 
pote ntial  da ng er s.  As we  in te rp re t th e am en de d Secti on  13a f l ), th e Co mm iss ion  
wou ld  be give n ve ry  bro ad  au th o ri ty  to  se t “te rm s,  co nd it io ns  an d mod ifi ca tio ns  
pert a in in g  to  oper at io ns o r se rv ice” on  pa ss en ge r tr a in s  th a t it  re qu ires  to  re ­
m ai n  in op er at io n fo r an o th e r ye ar . In  o th er  words , if  th e ca rr ie r seek ing re ii ef
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is  su cc es sful , he  has  won a gamb le,  fo r if  it  loses it  m us t fa ce  th e  po ss ib il ity of 
be ing  re qu ir ed  to  mod ify  it s se rv ices  on  th a t part ic u la r tr a in , or tr a in s,  as  th e 
Co mm iss ion  th in ks "r ea so na bl e and j u s t. ” The  ca rr ie r m ay  be re quir ed  to  e xper i­
m en t w ith co st ly  inno va tion s or o th er “c ond it io ns” th a t co uld pr ov e to  be eve n 
mo re  co st ly  th an  pri o r to it s in s ti tu ti on  of  th e di sc on tinu an ce  proc ee ding .

Und er  Se cti on  13a(2 ),  th is  po wer  ta kes a so m ew ha t di ff er en t fo rm , in  th a t 
it  is  gra n te d  to  th e  Co mm iss ion  in  co nn ec tio n with  th e tr a in s  th a t can  be dis ­
co nt in ue d.  In  o th er wo rds, the Co mmiss ion ca n im pose “c on dit io ns” th a t m us t be 
met  by th e c a rr ie r be fo re  it  can d is co nt in ue th e tr a in . In  th is  i ns ta nc e,  th e  c a rr ie r 
may  lose even  if  it  ca n ju s ti fy  d is co ntinua nce  of  th e pa ss en ge r tr a in , es pe ci al ly  
if  th e  Co mmiss ion de cid es  to  us e th is  po w er  to  re quir e la bor pro te ct iv e pr ovi­
sion s as  a  c on di tio n fo r di sc on tin ua nc e.

Our  fin al po in t is th e ad de d Se cti on  13a(3 ),  wh ich  give s al l ad ver se ly  af fected  
part ie s th e  opport un it y  to ap pea l an  ICC  dis co nt in ua nc e ru li ng  in th e  co urt s.  As 
we  unders ta nd  th e pr es en t si tu at io n, th is  pow er  a lr ea dy ex is ts  in  Se cti on  13a(2 ),  
an d a U.S. d is tr ic t co urt  in ea st er n  M ic higa n has  ju s t re ce nt ly  re m an de d an  ICC  
di sc on tinu an ce  ru li ng  fo r fa il u re  to  m ak e an  ad eq uat e reco rd .

W hi le  we cannot in te rp re t ou r po licy posi tions in  th is  a re a  as  spec ifi ca lly  c ov er ­
ing th is  pr op os ed  ch an ge , w ith  re sp ec t to  Se cti on  13a (1 ),  we  ca n ex pre ss  our 
co nc ern ab ou t it s prob ab le  im pa ct  if  enac te d  in to  law . Many au th ori zed  di sc on ­
tinu an ce s,  in cl ud in g al l of  the m ajo r on es , w ill  end up  in  dra w n-o ut co urt  
pr oc ee ding s.

In  su m m ar y,  we  be lie ve  the. ov er -a ll re su lt  of pa ss ag e of  H.R. 7004 will  be to  
nu ll ify th e ef fect iven es s of  Se ction  13a an d to  di sc ou ra ge  it s use . W e reco m­
me nd . th er ef or e,  th a t th e Su bc om mittee  not  give  it  fa vo ra bl e co ns id er at io n.

I I. R . 8 0 3 9

Thi s bil l wo uld re qu ir e th a t th e ra il ro a d s mak e fo rm al  ap pl ic at io n to  th e  ICC  
to  di sc on tinu e any pa ss en ge r tr a in s  th a t a re  now su bj ec t to  Se cti on  13a(1 ),  an d 
th a t th e Co mm iss ion  hold a he ar in g on ea ch  ap pl icat io n.  I t wo uld  al so  give  th e 
Co mm iss ion  br oa d po wer  to a tt ach  co nd it io ns , includ ing labo r pr ote ct iv e pr o­
visio ns , to  an y di sc on tinu an ce  it  per m its,  w it h  st iff  pen al ties  fo r no nc om pl ianc e;  
an d it  wou ld  im po se  an  18-month m ora to ri um  on an y pas se nge r- tr ai n  di sc on ­
tinu an ce s.  F in al ly , it  wo uld  de le te  e nti re ly  th e  p re se nt  Se cti on  13a( 2 ),  which  pr o­
vide s a mea ns  of  re li ef fo r thos e ra il ro a d s  th a t are  un su cc es sful  a t th e st a te  
level.

Th e re quir em en t to  ho ld a fo rm al  heari ng  on each ap pl ic at io n wou ld  el im in at e 
a ll  tim e lim its on su ch  proc ee ding s an d th u s  re su lt  in an  un du e de lay in  th e ir  
ha nd lin g.  The  g ra n t of  po wer  to th e  Co mmiss ion to a tt ach  co nd it io ns  fo r dis ­
co nt in ua nc e.  al on g w ith  th e pen al ty  pr ov is io n,  wo uld  di sc ou ra ge  c a rr ie rs  fro m 
seek ing ne ed ed  re lief . Th e 18-month m ora to ri um  co mplete ly  igno re s th e  fa ct 
th a t th e pa ss en ger -t ra in  defic it prob lem is  st il l w ith  us  an d th a t it  is  no t fa ir  
to co nt in ue  to  re qu ir e  ra il ro ad s,  th e ir  sh ip per us er s, an d th e ir  i nves to rs  to  sh ou l­
de r th is  he av y fina nc ia l bu rden . Th e de ci sion  of  th e pr es en t Se cti on  13a (2) ra is es  
th e qu es tion  of  w hat ste ps , if  an y,  ca n an  in te rs ta te  ra il ro ad  ta ke if  it  fa il s to 
ob ta in  nee de d re li e f a t the st a te  lev el.

Rep ea l of  Se ct ion 13a (2)  wo uld en co ur ag e s ta te s to de lay , or  re je ct , in s tr a s ta te  
pa ss en ge r- tr ai n di sc on tinu an ce  p roce ed ings .

F or t he abo ve  s ta te s  r ea so ns , we  ver y st ro ngly  oppose  H .R. 8939.

CONCLUSI ON

W hile  we a re  fu lly aw ar e of  t h e  c on ce rn  o f pe rs on s dir ec tly  af fe cted  by th e di s­
co nt in ua nc es  of  pa ss en ge r tr a in s,  we  ha ve  at te m pte d to  show  som e of th e  d ir ec t 
be ne fit s of  Se ct ion 13a  an d wh y we  be lie ve  it s re te nt io n is in th e  pu bl ic  in te re st . 
Ev en  thou gh  m an y pa ss en ge r tr a in s  ha ve  be en  di sc on tinu ed  as  a  re su lt  o f Se cti on  
13a,  we  sh ou ld  st re ss  th e po in t th a t th e  Co mmiss ion give s hea vy  co ns id er at io n to  
th e avail ab il it y  of  ad eq uat e su bst it u te  se rv ic e in  such  proc ee ding s. F urt herm ore , 
th e di sc on tinu an ce  of  a pa ss en ge r- tr ai n al ong a lin e th a t st il l mo ve s fr e ig h t— as 
is th e ca se  in th es e proc ee ding s— ce rt ain ly  d oesn 't pr ev en t th e in tr oduct io n  o f new 
pas se ng er -t ra in  in no va tion s an d th e re -e ntry  of  su ch  s er vi ce  u nder mor e fa vora ble  
oper at in g con di tion s in th e fu tu re .

Mr. Smith. I am appearing today on behalf of the board of directors  
of the Transporta tion Association of America.
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We are in  opposi tion to  th e fo ur  bi lls , I  have  inc lud ed II .R . 8939, all 
of  w hich deal wi th  amending  sectio n 13a. I  d on’t need  to  d escribe  th at  
section. I t  ha s been covered a t gr ea t le ng th.

I  th in k I  sho uld  take  a  m inu te or two to exp lain brie fly wha t TA A 
is to some o f the members who ma y n ot  be too f am ili ar  with  i t. We are 
a na tio na l tra ns po rtat io n pol icy  org aniza tio n. We  are  made up  of 
users, inv est ors , and  ca rri ers of  al l modes. We at tempt  to  ge t these 
various  grou ps  tog eth er a nd agree  on  bas is policy posi tions th at  we feel 
wi ll fu rt her  tran sp or ta tio n un de r pr iv at e en ter pri se  concepts.

Our  boa rd  o f directors  takes official a ctio n fo r TA A.  W e h ave  about  
115 m embers. But  i t does t hi s aft er he ar ing individu al  v iews of  eight 
panels th at rep res en t these  va rio us  intere sts  th at  I  mentioned before, 
and th is process has  been gone  th ro ug h on th is pa rt ic ul ar  l egisla tion , 
In  o ther  words , we basically  feel th at  a ra ilr oa d th at has  a n unprofi t­
able pas sen ger  service should  have reco urse  to  reli ef,  f rom  the  ICC , if 
it  c an be shown th at  i t is an undu e bu rden  on in te rs ta te  commerce.

We also  belie ve th at  the re shou ld be reason ably expedit iou s ha n­
dl in g of such cases. Spec ifica lly, we  mentioned a t one time th at 120 days  
at  the  St ate level was, we fel t, qu ite  ample  time.

On page  2 we mention  br iefly  som e o f the wh at we call m ajor  reasons 
why  we sup po rte d section 13a, and w hy  we still believe that  it s retention 
is in the publi c inte res t. F ir st , as I  mentio ned , we do no t feel t he  r ai l­
roads sho uld  be forced to continue op erat ing services th at  are  so un ­
pro fita ble  as to  impose an undue bu rden  on in ters ta te  commerce.

We  also feel that, ne ith er  the use rs, the shipp ers  us ing  ra il  fre ight  
services, no r the  inve stor s in the  r ai lro ad s should  be asked to subsidize 
ra ilr oa d passe nger service. I  sho uld  ad d a  comment here.

In  1957, whe n we first  exp ressed  conside rable in ter es t in  th is  type  
of  leg islation , the imp etus in  TA A  was not  fro m the rai lro ad s. The 
impetus came  from our  users, th ei r shippers , and also ou r investors, 
who fe lt th a t the re  was  a de finit e ti me to p ush  for  some kind of  remedy 
in  t hi s area.

We fe lt all  alo ng  t hat  the  un de rly in g reason fo r the dec line  in rai l 
pas sen ger  se rvice has been and s til l is t he  co mpetit ion  from  th e pr iva te 
automobi le a d the  commercial air lin e.

We  f el t th a t procedures the  rai lroa ds  ha d to go th ro ug h at  the  St ate  
level  pr io r to  13a were com ple tely  inadeq uate and too slow, so there ­
fore, we fe lt t he  need of  such le gis lat ion .

And  p er ha ps  one of  th e majo r reason s was wh at we can  c all the  do 
no th ing at ti tu de  at the  local  level.  I t  was very difficult—I  won’t say 
impossible  sinc e qui te a few trai ns  wer e disc ont inued pr io r to section 
13a—to ge t r el ief a t the  local level because th ere  was  st rong  pre ssu re to  
maintain th e sta tus quo. We fel t 13a has stimu lat ed  wha t we call 
he al thy a ction  at  the local a nd  St at e levels.

Th erefo re,  we believe section 13a ha s prov ed to be. and  stil l is, con­
str uc tiv e an d in the  overall pu bl ic intere st.  We na tu ra lly  have  to 
recogn ize  there have been disadvan tag es , bu t we do feel th at  they 
have been offset  by the  advanta ges.

No t to  repe at  too much  wh at th e ra ilr oa d witn ess has said, but 
I  should  str ess  the  point th at  in 1957, when  th is leg isla tion, not  this 
specific leg isl ati on  but the overall  ra ilr oa d prob lem, was be ing  con­
sidere d by Con gress, ma jor  at tent io n was given to the  ra il ro ad  pas-
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senger deficit. The railroads, of course, at tha t time, even in the freight 
area, were expressing what you might call a rather  pessimistic outlook.

The passenger deficit, it  has been pointed out, in 1958, was around 
$610 million. While not completely, but to a large extent because of 
13a, it has reduced a little  over $200 million. 1 should point out in 
1958, the railroads’ rate of return  was in the neighborhood of 2.8 
percent. While last year it was around 3.9 percent, and tha t is cer­
tainly considerably better. I should stress that  according to com­
parable  figures put out on retu rn on net worth, by the F irs t National 
City Bank of New York, the rail road industry  is still  the second from 
the bottom of the list of 65 industria l groups. So the railroad finan­
cial problems, even though their freight picture is considerably better , 
are still fa r from being over.

One point  tha t was interesting to me is that, despite fhe number 
of t rains  that have been taken off, and probably the most vociferous 
complaints are in the commutation area, the level of commutation 
traffic from the standpoint of passenger count is approximately the 
same as it was in 1960.

In  the interci ty travel area, we felt another advantage of 13a has 
been the stimulant tha t it has brought about in helping to increase 
interest in innovation and high-speed trains. Certainly this  was part 
of the consideration, I am certain , that  the Congress gave when it 
passed the Government’s 3-year, $90 million high-speed ground trans ­
por t program.

I would like to comment briefly on the other side of the railroad  
situation. Th at is the freight service. As I  mentioned before, the rail ­
roads in 1957-58 were in a depressed state not only in the passenger 
area but in freight also. I certa inly can't say tha t 13a has been the  
only reason railroad freight traffic is a lot better. There is no doubt 
in my mind, however, th at it has been a major influence in this area. 
It  has certain ly given shippers  a better  attitude. It  has given investors 
in railroads a better attitude, knowing that there is a chance for the 
railroads to relieve themselves in this  one heavy-deficit area.

In  1958, when this law was passed, the railroads reported an average 
revenue of 1.46 cents per ton-mile, which was the thir d straight year 
they reported an increase. Now it appears to me significant to note 
that in every year since 1958 this  index of overall cost to shippers of 
rail freight  service has gone down. Mind you, this is in a period of 
basically inflationary trends. This index has reached an estimated 1.26 
cents in 1966, which is the lowest since 1948. To the extent tha t section 
13a has helped in this area, we certainly  think this is in the definite 
public interest in helping to keep consumer prices down.

Before s tating specific views on these bills, I should say th at we are 
a broad policy group, so in g etting into specifics it is a little  difficult 
to apply our exact policy position. However, we are primarily  con­
cerned about what you might say is legislation tha t will nu llify  what 
we feel to be the beneficial effect of section 13a. This could be done 
either through unreasonably de laying the use of this section or impos­
ing certain  types of obligations, whether they are known or potential 
obligations, that will actually discourage the carrie rs from going 
forth in seeking such relief.

Now taking H.R. 519, I  won’t describe it, but it has two additional 
srandards. One of them would block or prevent a discontinuance if
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the carr ier could participate in a local or some type of governmental 
assistance. Obviously, the opportunities  of get ting this type of aid are 
rather tenuous and I think an illustra tion is the Central of New J er ­
sey, which has had extreme difficulty, you might say, in getting another 
contractual arrangement for local help. I don't know if it has actually 
done so, but it is threatening to go into bankruptcy. In fact, if you 
actually block a discontinuance when a carrie r has this possibility, 
it may actua lly discourage the  local people from taking expeditious 
action.

Also a new standard in this section of this H.R. 519 would be to 
preven t a discontinuance if a car rier  could expect to benefit from a wpending merger. Now I feel pre tty  certain tha t almost any carrier
who is a par ty to a merger would expect to benefit from it, and so 
we read this  as a straight prohib ition against  carriers, such as to 
mention again the Central of New Jersey, Erie-Lackawanna, and «
the New’ Haven, from even seeking relief in this area.

Another point, it may not be major,  but this bill would permit the 
ICC, in apply ing these new’ standards,  to require continuance of the  
service fo r at least 1 year. This raises a question in our minds, since 
the law presently says no more than  1 year. Does this indicate that 
this could be an indefinite ruling and that  the carrier  could not come 
back and seek relief? For  these reasons, we object to this particular 
bill.

Now’ on H.R. 260, this has a single additional statu tory  standard  
tha t would require the Commission to give full consideration to Gov­
ernment financial assistance. I t says ‘’full” consideration. Basically 
we feel tha t this is already covered by the Commission. It  certainly 
could be set forth in what you might say are the requirements of the 
information tha t the carriers must present in such cases, so we just. 
don?t see any need for such legislation.

By having such legislation, we think  you are  simply emphasizing 
this par ticu lar standard over some o ther standards.

Going to the major bill under  consideration, H.R. 7004, i t is diffi­
cult to quarre l with the Commission in its stated objectives for this 
legislation, but certainly collectively these various suggested amend­
ments, in our opinion, would end up in a considerable delay in all 
proceedings, and probably an indefinite delay in almost any major 
discontinuance proceeding. And also because of the “conditions” fea- «
tures t ha t have been talked about, i t could w’ell discourage tlie carriers 
from going ahead and seeking such relief.

I wanted to point out as far  as the ICC action—you have to be a 
little  careful with sta tistics in th is area—I have mentioned on page 6 <
tha t from the Commissions own record, th rough 1966 a total of 227
proceedings were processed, and in 126 of these cases or approxi­
mately 55 percent, discontinuance was granted. In other words, almost 
hal f of the cases, despite you might say what some people claim to be 
an inadequate time to get a record, the Commission has obviously 
been able to develop a record sufficient to disallow the discontinuance.

Now from the standpoint of actual trains—and a train  of course is 
a nebulous term, since it could be one car, a rail diesel car, or it could 
be a long transcontinental tra in—at least the way the Commission 
listed the  term “tra in”, i t can be shown tha t in this same period, they 
dropped a little over l,00d, or about 72 percent, which seems like a 
higher percentage. However, in one case, this included 281 trains  of
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the Boston and Maine. So if you remove th at one, you will find that 
the record on the Commission has shown that, the discontinuance rate 
is just sligh tly over 50 percent.

As I mentioned, these figures don't give proper weight to the indi­
vidual differences in proceedings or trains. It does indicate to us t ha t 
the Commission is not indiscriminately permitting  discontinuances, 
nor tha t it is unable to obtain sufficient information to support an 
affirmative rejection of such proposals.

In H .li.  7004, as to the proposals to extend various time periods, this  
has been covered by previous witnesses. Our general feeling is tha t 
the railroads should be required to provide adequate information to 
justify the discontinuance, and we think, based on what the Commis­
sion has said and what Mr. Moloney pointed out, this information 
has been given. So we see no need for  such a change.

What we are concerned about is tha t if you give the Commission 
9 months—7 months within the statute, and they could ask for another 
2 months—the Commission in all probability will use this  t ime as the 
general rule ra ther than for the exceptional case.

In section 13a(2), where there  is no time limit, we made a quick 
check and found that the average time the Coipmission took was 14 
months to handle such cases, although it has done a little bette r in the 
last year. But I should point out that these are appelate  cases where 
the ra ilroad  has  already gone to the State, which has taken at least 4 
months, and the carrier  has developed a case, as have the opposing 
parties, since they undoubtedly had acted at the State level and had 
already had ample notice and time and had already developed a very 
strong case to present to the Commission. Despite this, you can see that 
the Commission has taken quite a long time.

Now on this burden of proof, it has been covered quite well. Our 
main concern is that  this could be used just as a means of making it 
extremely difficult to ac tually discontinue such train. The same way on 
the conditions and modifications.

As we interpre t it, under 13a(1 ), that  is the in tersta te portion, if a 
carrier was seeking relief, he would actually be gambling. If  he wins, 
he could obtain the discontinuance right, but if he loses, he faces the 
possibility of being required to modify his services on tha t parti cular 
train , as pointed out. This may be very costly or it may not. but that  
certain ly at the moment would be a risk he would have to take.

Under 13a (2), which is the intrasta te section, it takes a somewhat 
different form. This is the way I have been reading  this, and I am 
not a. lawyer. I am an economist, so I  am trying to interpret  this in 
a broad sense. As I read section 13a(2) as amended by H.K. 7004, the 
Commission would impose conditions that must be met by the carr ier 
before discontinuance of a train.

Here is a case where the carrier is either  turned down, or even if it 
wins its case, it is liable to be subjected to conditions that it may feel 
it wouldn't want to comply with, or it wouldn't have gone through with 
the case i f it had realized that it may be confronted with some rather 
costly obligations.

Our broad policy would not direc tly apply to the question of appel­
late right  in the courts. Our main concern is that under the present law, 
we feel that the end results have been good, and  we would hate to see 
some of these cases being held up in long drawn out court  cases.
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As to H.R. 8939, nobo dy has gone in to th is  in a ny  deta il. I would j us t 
sta te  th at  we are  opposed  to th is bill. Th is is an  even  more str inge nt  
bi ll than  any  of  the othe rs  by fa r. We  ce rta inly  do no t feel th a t all 
these proce edings sh ou ld h ave fo rm al h earin gs  w ith  no time lim it. Also,  
th e gr an t of pow er to  th e Commission to at ta ch  con ditions  is even 
str on ge r than  the  othe r bil l, and it attach es very str on g penalty  pr o­
visions.  Then the  18-mo nth  mo rat ori um  com petely, in our  opinion, 
ign ore s th e f ac t th at  th e p ass eng er t ra in  defi cit p rob lem  is s till  w ith  us. 
Also th is bill  would  de lete 13a (2) , and I  am no t certa in where th at  
would  lead us to  as to wha t rel ief  tha t wou ld be available  to  a ra ilr oa d 
fo r an  in tra state passen ger tra in  di scontinuance.

My final comment is th a t on the  question of  subs titute  service, the  
Com miss ion in these case s does s tress the  a va ila bi lit y of adequa te sub ­
st itut e service. Also, these are  service d iscontinuan ce cases, an d as such, 
th e rai lro ads wou ld st il l be op erat ing service, fr ei gh t service, alo ng  
these lines. I t ap pe ars th at th is doesn’t au tom ati ca lly  preclude in  the 
fu tu re  re sto rat ion  of p ass enger t ra in  se rvice i f some new’ type  of inn o­
va tio n comes abo ut, or  if  the  conditions  fo r reen try  are  more fa vo r­
able . Basically , th at  it  ou r view.

Mr . F riedel. Have you co ncluded, Mr. S mith  ?
Mr . S mith. Yes.
Mr. F riedel. I  have n o ques tions, b ut  I  w an t to than k you fo r being 

pa tie nt . Your fu ll sta temen t will be include d in the record.
Mr . S mith. Tha nk  you ve ry much.
Mr. F riedel. Mr. P ick le.
Mr . P ickle. T ha nk  you , Mr.  Ch airma n. For my inform ation, Mr . 

Sm ith , tell  me som eth ing  about your  o rganiza tio n. You  say it  is made 
up  of  users , inv estors , a nd  carr ier s. W hom do yo u rep res ent ?

Mr. Smith. I  am represen tin g ou r board  of  dire ctors. We  have 
appro xim ate ly 1,000 corpo ra te  members. Of these, rou gh ly 50 perc ent 
fa ll  in  the category of  user s and suppli ers  of  tran sp or ta tio n—c hemical  
companies, oil com pan ies , steel companies, automobi le ma nu factu rer s, 
ra ilr oa d equ ipm ent  peo ple  of  all sor ts, an d so fo rth.

Mr . P ickle. You do no t rep res ent the  ra il ro ad  associat ion?
Mr. Smith . No, s ir. I  wou ld say ou r memb ership  con tain s about 75 

ra ilroads . In  the ne igh borhood of  7% perce nt of  o ur  members w’oulcl 
be rai lroads.

Mr. P ickle. Sev en percen t.
Mr . Smith. In  th a t general  neighborhood .
Mr. P ick le. Ba sic all y, you  re pre sen t m an uf ac tu re rs  who ship item s 

by rai l.
Mr . S mith. We ll, I  w ould say we represen t tr an sp or ta tio n intere sts . 

I  wo uld n’t say the  tran sp or ta tio n indu str y. I  conside r th at  as the 
ca rri er s only .

Mr . P ickle. A chemical company or  an autom obile company is no t 
pa rt icul ar ly  in ter es ted  in pas senger  s ervice pe r se, w ould  they be?

Mr.  Smit h . Well , not dir ect ly,  alt hough they  would spen d in th ei r 
com pany, I wTould assume, quite  a bi t of  mon ey in  passenger  service. 
I  wou ld say offhand they  wou ld be more concerned with ra ilr oa d 
fr ei gh t sendee.

Mr. P ickle. I  wo uld  th in k so.
Mr . Smit h . Th an  ra il ro ad  passengers.
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Mr. P ickle. These bills that  are before us perta in to passengers 
almost totally .

Mr. Smith. Yes.
Mr. P ickle. When we talk  about  operational service. I  can’t quite 

understand why you are concerned about passenger service. Are you 
just  sympathetic to the carriers?  Is t ha t it?

Mr. Smit h. No, sir. We have, as I  say, shippers, and they basically 
represen t this majority or 50 percent roughly of our membership. They 
are paying for rail freight service. They feel that if the  passenger 
service is a heavy losing proposition, somebody is going to have to 
absorb that. We are not having the Federal Government come in and 
pick tha t up, thank goodness.

Mr. P ickle. It  seems to me like the interests of your people would 
be tha t they get their products shipped quickly and efficiently to the 
market.

Mr. Smith. Yes, sir.
Mr. P ickle. And it ought to be as I see it an indirect interest 

whether the passenger service continues or does not continue. I can’t 
help but feel tha t you are just  sympathetic and tha t is about the main 
reason why you are here.

Mr. Smit h. No.
Mr. P ickle. There is nothing wrong with tha t but I think we ought 

to understand ourselves.
Mr. Smith. No, sir. We have all the other carriers, the airlines, the 

trucking indust ry, the pipeline industry .
Mr. P ickle. Their interest  in whether the passenger service is con­

tinued or not is very minor.
Mr. Smith. There is a princ iple involved as to what extent should 

an interstate  carrie r be required to perform an unprofitable service 
tha t is a heavy drain on them.

Mr. P ickle. I  am sure you understand  I  don’t wish to argue a point.
Mr. Smith . Yes, sir.
Mr. P ickle. I think on the face of it it is my opinion you jus t don’t 

have a very strong justifiable intere st in appearing  before the com­
mittee in behalf  of the discontinuation of a carrier service. There 
is a related interest but I  would th ink very minor. If  you only repre­
sent 7 percent of your interests it seems to me tha t is minor.

You talk  in terms of delay and tha t you are afra id tha t the action 
if it. changes would nullify its effectiveness and all this may or may 
not be true , but  it doesn’t seem to me like it goes to the poin t of whom 
you are representing.

Now let me go to another point here just as a matter of logic. The 
second point you made “the users of rail freight service should not 
have to subsidize rail passenger service.” The freight service makes a 
profit and the passenger does not, and this is beyond argument . Now 
we have cases throughout the transportation  indust ry—airlines, rai l­
roads, or any  other form—where either the Government or someone, in 
effect, had to subsidize some of these services. Let 's take an a ir car rier, 
where we are talking in terms of a local carrier.

The Government itself will step in and help sometimes, when an 
airline  is not making a profit. There  are many instances throughout 
the United States whether you talk about ra il, bus, or  airline or any
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other form of transpor tation, where a large number of communities 
are entitled to service, to passenger service, even though they aren't 
stric tly making a profit. Now are you telling  me that  if any mode of 
transporta tion is not making a profit that  it ought to be discontinued ?

Mr. Smith. No, sir. I am saying if it is an undue burden on intersta te 
commerce.

Mr. P ickle. Who would determine that?
Mr. Smith. Tha t would be determined by the Commission. I think 

the carriers would have to come in and show that  it is an undue burden 
on inte rstate commerce.

Mr. P ickle. The Commission then is saying tha t we ought to ex- *
tend the hearings, so to speak, you would say this  is undue delay 
but the Commission is try ing  to ask for more information and to 
stretch  out and see if any exceptional cases should be granted and 
yet. you object as I understand it. You ju st figure that  the exception «
might be the general rule. Now why would you feel tha t ?

Mr. Smith. I would say that  because o f the way the proposal is 
worded, because it applies In general to all the cases. As such, we think 
the cases would take the full time.

Mr. P ickle. The question is, is it working well or is it not?
Mr. Smith. 1 th ink so.
Mr. P ickle. It  is working well but here is the Commission saying 

that  they recommend tha t they he given some additional authority.
In  other words, they want to be able to determine that  there would 
be some exceptional cases.

Mr. Smith. In exceptional cases.
Mr. P ickle. And yet you say they are doing a good job and when 

they want to t rv to improve you object to their doing it.
Mr. Smith. If this were worded in such a way as to apply to excep­

tional cases, the large cases, that would be something else, but they 
don’t word it in that sense.

Mr. P ickle. Thank you, Mr. Chairman.
Mr. F riedel. Mr. Watson.
Mr. Watson. Thank you, Mr. Chairman.
I would also like to than k the gentleman for his most worthwhile 

contribution to this legislation. As I understood you to sav. your as­
sociation represents the carr iers  and they are natu rally interested in 
all phases of transp ortation. You also have investors and users, and «
I assume that some of your members, although they are primarily in­
terested  in freight  t ravel, also would be interested in passenger travel 
so far as rail is concerned.

Mr. Smith. Yes, sir. Of  course. we have airlines and bus companies «
as members. They are certainly interested in passengers, and then as 
a competi tor they are certainly  interested in the railroad passenger.

Mr. Watson. As a lawyer T hate to admit this,  but I think you made 
a p ret ty good analysis of this  bill. I notice from your figures the de­
cisions have been about 50-50, some favorable and some unfavorable, 
so it looks as i f both sides have been pleased part  of the time. As mv 
dear  friend from Texas said a moment ago, everything  is working well 
and you have confidence in the Commission, so why do vou object to 
the ir coming in and asking for this extension of time. This appealed 
to me at first thought, but then I came back to the proposition that  if 
it is working so well today, then why would you be upset.
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I am inclined to agree with yon. Unless it is nai led down to these 
exceptional cases, I have found tha t we as individuals, and especially 
the Government, if given the additional time, it is goiim to be taken. 
1 think there is the natura l inclination on the part  of the parties in­
volved to realize that they don't have to get it in until 2 months  la ter 
now or 40 days la ter, and so as a consequence, we see one of the fra il­
ties of man, that  is he is going to consume the maximum time.

Mr. Smith. 1 should point out that  there is nothing tha t stops the 
Commission from asking for more time. I t is done under rate cases, 
and 1 understand, and if I have read Chairman Tucker' s statement

* correctly, I think in the New Haven case he asked for more time 
and the railroad granted it. 1 would hate to see it being done as a 
general practice, but for the unusual cases they could certain ly do 
that.

, Mr. Watson. Thank you Mr. Chairman.
Mr. Friedel. Mr. Adams.
Mr. Adams. The users panel as referred to Mr. Pickle, these are 

freigh t users as opposed to-----
Mr. Smith. Basically yes, although  they may have responsibilities 

in the passenger Held too, although it would probably be a small share 
of thei r companies’ total expenses.

Mr. Adams. Do you have any panels on there that  represent either 
labor or the public generally ?

Mr. Smith. No, sir. Ours is a management organization.
Mr. Adams. It  is a management organization. All right , in this has 

there been any case—I asked you about this panel being of freight  
shippers—has there been any case where there  has been a discontinu­
ance of passenger trains, where the savings have been passed on to 
your freight users?

Mr. Smith . I would assume, as I tried to show in my-----
Mr. Adams. 1 mean do you know of any case where a line has been 

discontinued tha t these savings have been shifted over to your people, 
your freight  users.

Mr. Smith. I  don't think the railroad rate structure is set up that 
way. When they make changes in rates, it could be for various rea­
sons. I would say 1 don't know of any case tha t could be specifically 
tied down to that type of relationship, but I am convinced that these 

t  reductions have permitted either holding the line or reductions in
freig ht service on an overall basis.

Mr. Adams. But you don’t know of any reductions in freig ht 
service charge.

• Mr. Smith. Oh, yes, but you said tied in to individual-----
Mr. Adams. I said comes as a result of this.
Mr. Smith. In the unit tra in concept, fo r example, of course this 

is a new concept.
Mr. Adams. We are going to assume there is going to be some im­

provement in railroads and fre igh t carriers.
Mr. Smith. Oh, yes.
Mr. Adams. But I mean you don' t know of any that  has come from 

this directly  that you can trace from your panel study.
Mr. Smith. J will certainly be g lad to look into that  and see if I 

can trace a specific correlation between one and the other. I am not 
sure it can lie done.

Mr. Adams. I would appreciate that.
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(For information requested, see letter dated May 12, 1967, «n/ra .)
Mr. P ickle. Will the gentleman yield?
Mr. Adams. Yes.
Mr. P ickle. For the record, Mr. Smith, would you submit to the 

committee those organizations who are members of the  Transportation 
Association of America ?

Mr. Smith. We can give you a basic list ; yes, sir.
Mr. P ickle. Not basic, full. Is that  acknowledged?
Mr. Smith. Yes, sir ; th at is acknowledged.
Mr. P ickle. I would appreciate it if  you would do that.
(The lis t referred to, having been supplied, is in the committee files.)
Mr. P ickle. Now I wan t to ask you this. You made a statement a 

minute ago to my distinguished friend from South Carolina tha t 
some of  the bus companies object. What bus companies have objected 
to this bill, by name ?

Mr. Smith . Greyhound is a member of our board.
Mr. P ickle. And Greyhound objected to it ?
Mr. Smith. Well, you see we are a broad group. We would act 

through our board of directors.
Mr. P ickle. Are you saying that-----
Mr. S mith. They would be represented on the  board. Whether they 

were there that par ticu lar day tha t the board endorsed us to take 
action in this area, I would have to check on that.

Air. P ickle. I  wish you would check. I  would like to know if  Grey­
hound did object to this bill as proposed, or  if any of your bus com­
panies specifically have objected, and I would like to know the names 
of them.

Mr. Smith. All right .
Air. P ickle. So you will submit that to the committee also and 

I  would appreciate it.
Mr. Smith. Yes, sir.
(The information requested is contained in the following letter:)

Transportation Association of America,
Washington, D.C., May 12, 1967.

Hon. Samuel N. Friedel.
Chairman, Subcommittee on Transportation and Aeronautics, House Committee 

on Interstate and Foreign Commerce, Washington, D.C.
Dear Chairman Friedel : During  my testimony before your Subcommittee on

May 8 on bills relat ing to Section 13a of the In ter sta te Commerce Act. I w as asked 
by members of the  Subcommittee to furn ish additional information, which is 
herewith  submitted .

As to the specific position of t he  Greyhound Corporation on this legislation, we 
hav e checked with them and  ar e advised th at  they have  taken no position nor 
pla n to do so. We have  checked  our Board minu tes and  can advise that  while 
Greyhound was represente d on the  Board  when the  ques tion of repeal or modi­
fication of Section 13a was discussed and voted on, their  represen tative was not 
pre sen t a t the time such action was taken.

In  response to ano ther r equ est  during the hear ing,  I am enclosing the only pub­
licat ion tha t we have which de tai ls our membership. It  inc ludes the identification 
of our 115-man Board of Directo rs, as well as the  persons and organ izatio ns 
which  actively par ticipate in ou r policymaking activ ities . The la tte r include the 
members of the eight Pan els ref err ed to in my testimony.

A thi rd request was for  addit ion al information, if I could develop it, that  would 
ill us tra te  more clearly the  di rect  benefits that  shippers on a partic ula r rai lroad 
hav e received in the form of lower  rates as a resu lt of passenger-tra in 
discontinuances.

Enclosed is a tabu lation th at shows, for  fou r major rai lroads , for the period 
1958 through 1966, the ir respective passenger deficits and revenues per ton-mile,
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the lat ter  representing the average unit cost to the shippers on each road for 
freight service. The four carriers all were able to reduce thei r passenger deficits 
during this  period, and at the same time all of them reported steady declines 
in revenue per ton-mile. While the lat ter  is not necessarily the direct  result of 
the reduced passenger deficit, we believe it was made possible in par t by this 
factor.

For a more specific cur rent example of the relationship of the passenger-tra in 
deficit to a car rier ’s shippers, I am enclosing a photo copy of an article tha t 
appeared in the May 6,1967, issue of “Traffic World.” This artic le points out the 
serious impact of heavy passenger-train  losses on one railroad’s ability to provide 
adequate freigh t service. As pointed out by Mr. Shoemaker of the Central Rail­
road of New Jer sey : “Credit for supplies and materials has been wiped out, 
normal freig ht movement has  been disrupted as a resu lt of o ther railroads put­
ting CNJ on a cash-on-the-barrelhead basis, and indus trial development in CNJ 
terr itory has been immobilized.”

If  you or your Subcommittee members have any questions about this supple­
mental data,  I shall be happy to try  to answer them.

Sincerely,
Frank A. Smith,

Vice Pres iden t, Research.

Passenger deficit and revenue per ton-mile, selected class I  railroads, 1958-66

Y ear and  it em
Chica go , 

M ilw au ke e,  
S t.  P au l & 

Pa ci fic

G re at
N o rt h e rn

U n io n
P ac if ic

N ew  Y ork  
C en tr al

1958:
P as se nger  d e fi c it _____ _  . .  ______________ $23, 540,091 $23,808, 560 $43 ,953,807 $32,560 ,775
R evenue p er to n- m ile  (c en ts )................... ........ 1.480 1.461 1.391 1. 626

1959:
P as se nger  d e fi c it _____ _________  _________ $20,144,961 $20,845 ,359 $42, 779, 012 $24,837.794
R ev enue p e r to n- m ile  (c en ts )____ _________ 1.428 1.440 1.366 1.626

1960:
P as se nger  d e fi c it __________________________ $17, 492, 642 $19,128 .161 $34, 780, 933 $17,756,172
R evenue p e r to n- m ile  (c en ts )____ ________ 1.395 1.374 1.358 1.566

1961:
P as se nger  d efi c it __________________________ $13,895,198 $15,372 ,644 $26, 633, 535 $15, 590,685
R ev enue per to n- m ile  (c en ts )............................ 1.388 1.351 1.335 1.496

1962:
P as se nger  d e fi c it __________________________ $12, 648,219 $12 ,763 ,940 $25 ,810,115 $15,103 ,856
R evenue per to n- m ile  (c en ts ). _____ ______ 1.339 1.291 1.333 1.505

1963:
P as se nger  d e fi c it ____________ _______ ______ $12,726 ,284 $14,107 ,468 $26, 773, 564 $14,264, 592
R evenue per to n- m ile (c en ts )_____ _________ 1.314 1.279 1.290 1.465

1964:
P as se nger  d efi c it ___________ ________ _____ $11,826 ,569 $14, 737,432 $28 ,815,049 $14,064.489
R evenue p e r  to n- m ile (c en ts )______________ 1.291 1.293 1.251 1.463

1965:
P as se nger  d e fi c it ........... . .  ___________ $10,877, 541 $16 ,802 ,227 $27,159, 215 $16,176,207
R evenue p er to n- m ile (c en ts )........................ .. 1.270 1.28 6 1.241 1.387

1966:
P as se nger  d e fi c it ___ _____ ________ ________ $11, 665,581 $14 ,143,97 2 $27, 741 ,898 $16,023,304
R ev en u e  p e r to n- m ile (c en ts ).......... ............... .. 1.313 1.302 1.250 1.367

So ur ce : R ep o rt s  t o  th e  In te rs ta te  C om m er ce  C om m is si on .

[F ro m  Tr af fic  W or ld , Ma y 6, 1967 ]

CNJ Charges State F orced Action To Seek Halt 
of All Passenger Operations

The chief executive of the C entral Railroad of New Jersey  charged  May 4 tha t 
the stat e of New Jersey has forced the  railroad to initia te proceedings for the com­
plete discontinuance of passenger service.

P. M. Shoemaker, trustee and chief executive officer of the CNJ, said tha t 
trustees  of the  ra ilroad requested auth ority May 2 from the U.S. distr ict cour t at  
Newark to apply for the discontinuance of  all passenger operations. He declared 
tha t the action followed a refusal of the state to recommend immediate reim­
bursement of the railroad’s 1966 passenger loss of $7.1 million, toward which no 
payment has been made.
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Mr. Sh oe m ak er  pla ce d bl am e o n t h e  s ta te  fo r th e ac tio n in a sp ee ch  a t th e an nua l 
co nf er en ce  of  th e New  Je rs ey  So ciety of  Pro fe ss io na l Engi nee rs  he ld  May 4 in  
A tlan ti c Ci ty .

M O N TH LY  lo ss : $ 6 0 0 ,0 0 0

In  ad dit io n  to re im burs em en t of th e  1966 pa ss en ge r loss, Mr . Sh oe mak er  sa id  
th e tr ust ees ha ve  aske d th e s ta te  to  re im bu rs e th e ra il ro ad  quart erl y  du ring  1967 
an d 1968, fo r co nt in ui ng  pas se nger  losses  in  th os e ye ar s.  H e sa id  th a t s uc h los ses  
a re  cu rr en tl y  ru nn in g a t a ra te  ap pro ac hin g $600,000 a mon th .

“W e see no  way  to co nt in ue  pa ss en ger  se rv ice un less  th es e ac tion s a re  ta ken ,” 
he  sai d.

In  ad dre ss in g  th e en gi ne er in g so ciety , Mr. Sh oe mak er  a s s e r te d :
“F ac ed  w ith  th e de st ru ct io n of  th e ra il ro ad’s c re dit  an d ra p id  de te ri ora tion  of 

cas h  sinc e March  22, when th e ra il ro ad  ha d np  a lt e rn ati ve  b u t to file  a pe tit io n fo r *
re org an iz at io n,  th e tr ust ees fo und them se lves  w ith  a ch oice  of th re e co urses of
a c ti o n :

“1. Red uc e ex pe nd itur es  by cu rt a il in g  fr ei ght op er at io ns . T his  was  re je ct ed  as  
be ing se lf- de feat ing.

“2. Is su e  tr ust ee  ce rt if ic at es  to  pay  past  bi lls  an d re st ore  w or ki ng  ca pi ta l. Al- «
th oug h th e t ru st ee s are  v ig or ou sly ex pl or in g th is  pote ntial ity , it  a ppea rs  q ue st ion­
ab le  th a t ap pr ov al  of  e it her th e  court  or  th e In te rs ta te  Co mmerce  Comm iss ion  
wou ld be gr an te d un les s it  ca n be  show n th a t re im bu rs em en t of  pa ss en ge r losses  
of th e past  16 mo nth s, am ou nting  to alm os t $10 mi llion , is  in  pros pe ct,  an d th a t 
th e  d ra in  of  c on tin uing  pas se ng er  los ses ha s been e lim in at ed .

“3. P la ce  the pa ss en ge r pr ob lem dir ec tly  in  focu s b y in it ia ti ng  a ct io n to dis co n­
ti nue a ll  pa ss en ge r se rv ice . The  tr u st ees co nt in ue  t o feel  th a t m as s tr ansp ort a ti on  
by ra il  is  es se nt ia l to  th e econ om y of ou r st at e.

“ If , ho we ve r, th er e m us t b e a  ch oi ce  betw ee n m ai nta in in g e ss en ti al  f re ig ht s er v­
ice  to  New Je rs ey  in dust ry —in vo lv in g em ploy men t of  m ore th an  100,000 people— 
and co nt in ui ng  pa ss en ge r se rv ic e to th e po in t of  des troy in g bo th  pa ss en ge r an d 
fr e ig h t op er at ions , th e ch oice  m ust  be to sacr ifi ce  p as se ng er  s ervice .

“R ut th is  c hoice  w as  n ot  o ur s.  The  s ta te  o f New  Je rs ey  m ad e th e decis ion  w hich  
fo rc ed  th e tr us te es  to  move fo r th e el im in at io n of pa ss en ge r se rv ice . And th e 
s ta te  has  th e powe r to re ve rs e it s  po sit ion,  if  it  ha s th e ix dit ic al  co ur ag e an d 
re sp onsi b il ity  to  do  so .”

Mr. Sh oe mak er  sa id  th a t pre ci se ly  w hat he  pr ed ic te d wou ld ha pp en  if  t he com ­
pa ny  w er e forced  i nt o inso lven cy  h as  h ap pe ne d.  Sa id  h e :

“C re d it  fo r su pp lie s an d m ate ri a l has  be en  w iped  o ut , norm al  f re ig h t mo ve men t 
has  l>een di sr upt ed  as  a re su lt  of  o th er ra il ro ads pu tt in g  C N J on a cash-on-t he - 
barr e lh ead  ba sis, an d in d u str ia l de ve lopm en t in  C N J te r ri to ry  ha s bee n im ­
mob il iz ed .

“W hi le  th e ca sh  re quir ed  to  m ain ta in  th e so lven cy  of th e  ra il ro ad  co uld ha ve  
l>een prov id ed  by fu ll re im bur se m en t of CNJ pa ss en ge r losses , I po in ted ou t tim e 
an d tim e again  t h a t fa il u re  to do  s o wo uld re su lt  in  a  s ta te  o f i ns olve nc y re qu ir in g 
a fa r  g re a te r a mou nt .

“W e a re  now  seein g th e fu ll  m easu re  of re pe rc us sion s to  Ne w Je rs ey  stem ming 
d ir ec tly  from  lack  o f re sp on sibl e le ad ers hi p a t T re nt on . I t  i s to  b e hoped  t h a t th e 4
c u rr e n t ex pe rie nc e of  th e C en tr a l R ai lr oad  of  New  Je rs ey  ca n be a pu bl ic les son
in ho w no t to  ha nd le  a  m aj or pub lic prob lem.”

Mr. F riedel. The meeting is now adjourned and the record will be 
open for  5 days. 4(Representative Harley O. Staggers, chairman of the Committee on 
Interstate, and Foreign Commerce, submitted the following corre­
spondence re train  discontinuances in Finance Docket Nos. 24395,
24399, and 24424:)

B rotherhood  of R ailroad T ra inmen ,
Washington, D.C.,, January 31,1967.

Hon . H arley O. Staggers,
Chairman, House Committee on Interstate  and Foreign Commerce, House of Rep­

resentatives, Rayburn House Office Building, Washington, D.C.
D ear  Mr. Cha irman  : I wou ld  lik e to  br in g to th e a tt en ti on  of  yo ur  Co mm itte e

th e usu rp ation  of  au th ori ty  p ra ct ic ed  by Div is ion 3 of th e In te rs ta te  Co mm erce 
Co mmiss ion in igno rin g p ro te st s in  tr a in  di sc on tinu an ce  ca se s,  an d di sr eg ar di ng  
re ques ts  fo r he ar in gs  to  af fo rd  p ro te st an ts  an  op po rtuni ty  to  pr es en t th eir  sid e 
of  the  c ase.
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In  Dec em be r 100(5, th e N orther n  Pac if ic  Rai lw ay  file d a not ic e w ith th e  In te r­
st a te  Co mmerce  Co mm iss ion  of  it s in te nsi on to  di sc on tinu e th e oper at io n of  pas­
se ng er  T ra in s Nos. 05 an d GO be tw ee n M inne ap ol is  an d D ulu th , M in ne so ta , via 
Sup er io r,  W isc on sin , ef fecti ve  Ja n u a ry  5, 1967. T his  no tic e w as  co nt in ue d in 
Fin an ce  Doc ke t 24395. No t on ly  di d th e  Bro th er ho od  of  R ai lr oad  Tra in m en , an d 
th e R ai lw ay  Lab or  E xe cu tive s’ A ss oc ia tio n file p ro te st s w ith th e  Co mm iss ion , 
re qu es ting  th a t an  in ve st ig at io n be co nd uc ted in ac co rd an ce  w ith Se ct ion 13a  (1)  
of  th e In te rs ta te  Comm erc e Act  an d hear in gs be he ld,  but si m il ar re ques ts  were 
re gi st er ed  by ci ty , st a te  an d fe dera l off icia ls, in clud ing Mem be rs of  th e  M in ne so ta  
D eleg at ion in  Co ngres s.

Des pi te  th e a rr a y  of  p ro te st s an d re ques ts  fo r in ves tigat io ns and he ar in gs , th e 
Com miss ion decid ed  as  ea rl y  as Dec em be r 21, 1900, fif tee n day s be fo re  th e da te  
se t fo r th e prop os ed  di sc on tinu an ce , not  to  even in ves tigat e th e prop os al . Thi s 
po si tio n is  se t fo rt h  in th e Com m ission 's O rd er  se rv ed  Dec em be r 23.

Our  org an iz at io n was  sh oc ke d by  th is  a rb it ra ry  de cision  of  th e  Co mm iss ion , 
an d ap pe al ed  th is  decis ion  in  st ro ng  la ng ua ge  on Dec em be r 29. 1900. I am  aw ar e 
of th e pe rm issi ve  na tu re  of  Se ct ion 13a (1 ) of th e In te rs ta te  Co mmerce  Act. bu t 
po in te d ou t to th e Co mm iss ion  th a t ac tion  such  as  it  had  ta ken  in  th is  ca se  to  
no t even  in ves tigat e th e p ro po sa l w as  w arr an te d  o nly  w he n li tt le  or  no o pp os ition  
w as  re gi st er ed . I t was  my co nt en tion  th a t th e Com miss ion’s ac tion  re pr es en te d 
a flo ut ing of  t he  la w.

I w as  ad vi se d by th e Co mmsis ion on Jan u a ry  9, 1907. th a t it  had  aff irm ed its  
de cis ion of  D ec em be r 21, 1900, no t to  en te r upon an  in ve st ig at io n in th is  c ase .

A ch eck of  th e do ck et in  th is  ca se  re ve al s th a t more th an  fi fty p ro te st s were 
filed w ith th e  Comm iss ion , a ll  of  w hi ch  ha ve  b een  ig no red by th e In te rs ta te  C om­
merce  Co mm iss ion  in de ciding  not  to  ho ld  an  in ve st ig at io n an d co nd uc t he ar in gs .

Mr . C hai rm an , th e pres en ce  of  Se ct io n 13a  on th e s ta tu te  books si nc e 1958 has  
bee n th e in st ru m ent which  has  perm it te d  th e ra il ro ad  in dust ry  to  s tr ip  th e na­
tio n of  it s pa ss en ge r se rv ice , bu t in  m an y of th es e di sc ont in uan ce  ca se s th e ra il ­
ro ad  la bor  or ga ni za tion s,  th e  in te re st ed  st a te  an d nat io nal  off icia ls, bu sin essm en , 
an d o th er s w er e per m it te d to  have th e ir  da y in  co urt  th ro ugh th e co nd uc t of 
pu bl ic  he ar in gs . I re sp ec tful ly  su bm it  fo r yo ur  co ns id er at io n th a t th e  ac tio n of 
th e  In te rs ta te  C om me rce  C om miss ion in  th is  ca se  r ep re se nts  an  usu rp ation  of th e 
au th ori ty  g ra n te d  wh en  Se cti on  13a  w as  w ri tt en , an d des tr oys th e  le gi sl at iv e in ­
te n t of  th e  la w.

I ha ve  avai la ble  fo r the use of  your Co mmitt ee  a co mpl ete file in  th is  docket,  
al on g w ith a li st  of  thos e pe rs on s w ho  pr ot es te d th e tr a in  di sc ont in uan ce  pro ­
po sa l an d re qu es te d th a t hea ri ngs be  cond uc ted. I t wou ld  be my  pl ea su re  to  
su pp ly  yo ur  Co mmitt ee  w ith  th is  in fo rm at io n,  if  it  is deem ed  de si ra bl e.

I  m ig ht  b rief ly  d ir ec t yo ur  a tt en ti on  to  a n  alm os t id en tica l ca se  w hi ch  o cc ur red 
on  th e South er n  R ai lw ay  go ve rn in g th e  prop os ed  dis co nt in ua nc e of pa ss en ge r 
T ra in s Nos . 7 an d 8 be tw ee n B irm in gh am , Alab am a,  an d B ru ns w ic k.  Ge org ia,  
ef fecti ve  J a n u a ry  9. 1907, co ve red by  F in an ce  Doc ke t 24399.  N um er ou s pr ot es ts  
w er e also  file d in  th is  ca se  an d heari ngs requ es ted,  bu t ag ai n th e  Co mm iss ion  
a rb it ra ri ly  de cide d to  clo se th e ca se  w it hou t even in ves tigat in g it  by  it s decis ion  
on Dec em be r 23. 1966, no t to en te r up on  an  in ves tiga tion  of  th e prop os ed  dis ­
co nt in ua nc e.  I ha ve  a co mplete  file on  th is  ca se  als o, alon g w ith  a li st  of  the 
pe rs on s p ro te st in g  th e di sc on tinu an ce , if  yo ur  Com m itt ee  wou ld  like  such  in ­
fo rm at io n.

Sinc e ap pea ling  th e above tw o ca se s to  th e C om mi ssion  an d be ing tu rn ed  down  
bo th  tim es . I ha ve  rec eive d anoth er de ci sion  from  th e Co mm iss ion , th is  one da te d 
Ja n u a ry  19, in  which  th e In te rs ta te  Com merce  Co mm iss ion  an no un ce s it  wi ll no t 
in vest ig ate  ano th er pr op os al  by  th e Sout her n Rai lw ay , th is  one to  di sc on tinu e 
th e  op er at io n of  pa ss en ge r T ra in s No s, 35 an d 36 be tw ee n C ha ttan ooga an d 
Mem ph is,  Te nn es see,  via H un tsvi lle.  A laba ma,  F in an ce  Do ck et 24424 . Thi s de ci ­
sio n has not ye t been ap pe al ed  to  th e  Co mm iss ion , al th ou gh , of  co ur se , we  re g­
is te re d  ou r p ro te st  a t th e tim e th e  no tice  w as  filed an d re qu es te d th a t th e ca se  
be  inves tigat ed  a nd  h ea ring s he ld .

The  re ce nt ac tion s of  th e In te rs ta te  Co mm erc e Co mm iss ion  const it u te  a con­
di tion  which  cr ie s ou t fo r co rrec tion . I  ho pe  yo ur  Com mitt ee , w hi ch  pa ss ed  up on  
th is  le gi sl at io n in 1958. will  in it ia te  a  su bst an tive in quir y  in to  th es e ac tio ns . 
As st at ed , I w ill  be glad  to  co op er at e an d to  su u d y  addit io nal  in fo rm at io n, if  
de si re d.

K in des t p er so nal  r eg ar ds .
Res pe ct fu lly,

A l H. C h e s se r .
National Leffislative Representat ive.
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I nterstate Commerce Commission,
WflsTn'nf/fon, D.C., March 7, 1967.

Hon. Harley O. Staggers,
Chairman, Commit tee on In ters ta te  and Foreign Commerce, House of Repre­

sentatives,  Raybourn House Office Building , Washing ton, D.C.
Dear Chairman Staggers : Refe rence is made to your  le tte r of February 9,

1967, transm itting  a copy of a le tte r sent  you by Mr. A1 H. Chesser, National 
Leg islat ive Representative of the Brotherhood of Rai lroad Trainmen, concern­
ing seve ral instances  in which th is Commission has permit ted  rai lroads  to dis­
cont inue  passenger tra ins  without in sti tut ing  an investigation.

Mr. Chesser is correct in his ident ificat ion of the proceedings in which the
Commission permitted  the discontinuan ce of two passenger tra in s by the North­
ern  Pacific  Railw ay in Finance Docket No. 24395 and four passenger tra ins  by 
the  Southern Railw ay in Financ e Dockets Nos. 24399 and 24424 without insti­
tutin g an investigation.  Divis ion 3 reviewed all the documents and papers sub­
mit ted  by the advocates and  opponents in these proceedings before deciding that  
the  ma ter ial  of record did not war rant  ins titu ting an investigation of the pro­
ceedings. Under  the law, section  13a (1) of the Interst ate Commerce Act, the 
tra ins could then be discon tinued as  proposed.

Mr. Chesser refe rs to the num ber  of protests  filed in these proceedings. This, 
of course , is not a dete rmin ing fac tor  in deciding whe ther  the  tra ins  are  re­
quired by the public convenience and necessity and the ir continuance  would 
con stit ute  an undue burden upon inters tate commerce, a finding necessary for 
the  Commission to requ ire cont inuance of the tra ins . It  is clea r from the action 
of Division 3 in the mentioned proceedings th at  it  considered the fact s therein 
precluded findings necessary to require  continued operation s of the  tra ins  and 
th at  the  ho lding of h earings was  not warran ted . If  you are  interested in receiv­
ing copies of the notices filed by the  rail roads proposing discontinuance of the 
tra ins , or any other  information , I will be glad to furnish it  upon request. 

Sincerely yours,
Paul J. Tierney, Act ing Chairman.

(The following information was submitted for the record:)
California Public Utilities Commission.

San Francisco, Calif., May 8, 1967.
Hon. Samuel N. Friedel,
Chairman, House Subcommitte e on Transportation  and Aeronaut ics, Rayburn  

Build ing, Washington, D.C.
Dear Congressman Friedel: The  Cali fornia Public Uti liti es Commission rep­

resent ing  the People of the State  o f C alifo rnia respe ctful ly reques ts that  the fol­
lowing stat eme nt of its posit ion concerning H.R. 7004. a bill to amend § 13a of 
the  In ters ta te  Commerce Act, be made a pa rt of the official record of the  hearings  
before your  committee. This  reques t and the  comments are submitted with in 
five days  of the May 8. hearing , pursu ant to your let ter  of April  20. 1967.

The  Cali fornia Public Utilit ies  Commission (Ca lifo rnia) is well acquainted 
with § 13a of  the Interst ate Commerce Act having conducted numerous proceed­
ings of its  own pur suant to §1 3a (2) and having partic ipa ted  in many discon­
tinuan ce cases before the In te rs ta te  Commerce Commission pu rsu an t to § 13a (1) .

Cal ifornia  does not desire a t thi s time to recommend a sub stit ute  bill to the 
committee. Portions of the  proposed bill, however, do not in our mind get a t 
the  h eart of the problems presented, and your committee is re spec tfully requested 
to consider the fol lowing suggestions.

Ca lifo rni a’s presen tation is in two par ts. Pa rt  I is an ana lys is of the changes 
in exi stin g law which the  proposed bill would effect, and pa rt  II  will discuss 
Ca lifo rnia’s suggestions  for revisions.

i.
1. The bill would requ ire the rai lro ad to give 40 days notice  to srovernors of  

sta tes  affected before the effective  d ate  of a proposed discontinuance. The present 
act  requi res  30 days.

Analysis:  This provision would be a positive improvement but  in the opinion 
of C alifornia, a 60 or a 90 day perio d would be more reasonable. The rail road in­
volved obviously knows of i ts int ent ion  to make a discontinuance or change long 
before i t files. In addition, the  s ta tes involved have se rious adm inistra tive difficul­
ties in dealing  with m atters  of th is  mag nitude in 30 or 40 days.
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2. The bill would add a section  which states th at  the  rai lro ad sha ll have the  
burden of proof.
Analysis:  This  proposal by itself  will not in the view of Cal ifornia  accom­

plish  what the bill intends . The Commission has here tofo re interp reted  the 
presen t a ct so t ha t the rai lroad does not have the burden of proof. This provision  
would ostens ibly change tha t.

The problem, however, arises  from the  fact  that  the  bill would create  an in­
consistency between the section sta tin g the required findings and  the  section  as­
signing the  burden of proof to the  ca rrier.

Under the present 13a (1) the  Commission must find that  the  operatio n of 
the  tra in  is requ ired  by public convenience and neceessity and will  not burden 
inter sta te commerce or it mus t dismiss the  invest igation.

The res ult  of the  present 13a (1) is th at  the only way the  tra in will be ordered 
contin ued is if there is evidence to susta in a finding th at  the  operation of the 
tra in  is stil l needed. Only th e public  will supply th at  evidence; thus  the  burden 

, '  of proof is rea lly  on the public, s ince no one else would come forw ard.
i Under the proposed bill, the finding require d would be th at  “public convenience

and  necessity do n ot perm it the discont inuance”. T his requiremen t is simply the
* reve rse side of the  same coin. Thus there must be evidence to prove a negative— 

th at  is th at  the  public convenience and necessi ty do not permit  the discontinu­
ance. We have found it both expensive  and extrem ely difficult to prove this  
negative.

This  finding requirement effectively dest roys  the burden of proof requ irem ent 
sta ted  above.

Wh at is needed, in our  view, is th at  the  Commission be requ ired  to find th at  
the re is evidence to support the  discontinuance, and then  the  burden of proof 
would be on the  carri er  in clea r term s.

In summary on this  pa rt then, it is suggested th at  the proposed bill crea tes 
an inconsistency  between the  section  purpor ting  to put  the  burden of proof 
upon the  ca rri er  and the section set ting for th the requ irem ents  of the Commis­
sion’s findings.

3. The bill would give the Commission an ext ra three months to decide the 
mat ter of investigations under 13a (1).  The present act  provides th at  if the 
Commission chooses to investiga te a ra ilr oa d’s proposed discontinuance, it may  
order the  discontinuance held up for  four  months. The amendment would att ain  
a seven month maximum.
Ana lysi s: The addition  of three mon ths by the proposed bill does not give 

the  Commission adeq uate  time to proper ly adjudicate the ma tte r. I t is suggested 
therefo re th at  the  committee cons ider a one yea r period und er th is  section, 
but  faili ng th at  th e seven month period i s certainly p refe rable to th e present four 
month period.

4. The bill add s a paragraph  autho riz ing  the  Commission to extend the seven 
month period ref erred to above for  an additional two months “pending com­
pletion of the  inves tigat ion or the  Commission’s dete rmination of any pet i­
tion  . . . for  reconsideration . . . .”
Analysis:  This provision appa ren tly add s two months to the  seven month period 

t  with which we agree, but  both of the  delay provisions are disc retiona ry with
the  Commission so t he sepa ration of the provisions is curious . It  would be more 

/  str aig htf orwa rd to simply say th at  the  Commission may have nine months to
* finally decide and  th at  would include any petit ions for reconsideration .
i 5. The proposed bill would specifically auth orize the Commission to att ach

conditions to an orde r requ iring cont inuance of service af te r a 13a (1)
* investiga tion.

Analysis:  Clearly  the atta ching of cond itions to the Commission’s final orde r 
is sorely needed. Cali fornia very recently protested a carri er 's proposal discon­
tinu ance of a tra in  between Cali forn ia and  Oregon. The Examine r’s report in 
th at  decision, which  was adopted by the Interst ate Commerce Commission, found 
numerous abuses and deliberate  downgrading  of the ca rr ie r’s level of service 
and discouragement of passengers.

Constrained by the  present act, the Commission was of the view th at  it could 
only order cont inuance of the tra in  for one year, and th at  it  could not  order 
the ca rri er  to cor rec t the various abuses that  were found. Therefore , the  au tho r­
ity  to condit ion a Commission o rder is the most meaningful provision th at  could 
be added to th is act.

The att achin g of conditions to the  sta tu tory  finding proposed  would not be 
meaningful . Califo rnia recommends th at  t he  Commission be given an alt ern ative  
of possible findings  at  th e conclusion of hea ring s on a discontinuance. The fi rs t; 
th at  the  applican t has not proven t hat  public convenience requ ires  d iscontinuanc e
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and  thus deny the  applica tion. If  the  c ar rier  proves that  the public convenience 
and necessity permit the proposed discontinuance, the  Commission should be 
able to authorize discontinuance on pr ior perfo rmance of wha teve r term s and 
conditions will serve  public convenience and  necessi ty and not unduly burden 
the  int ers tat e op erat ions  of th e carrie r.
Sect ion II

Section II  of the bill would amend Section 13a of the act dealing with intra ­
sta te  discont inuances.

The only change concerning in tra state discontinuances would be to authorize 
the  Commission to atta ch conditions to orders requ iring  continuances. Cali­
fornia’s comments as to the provis ions per tainin g to inter sta te discontinuances 
apply here also.
Section I I I

The proposed bill would establish  a new section II I to 13a providing for 
jud icia l review of any order  ente red by the  Commission pu rsu ant to one or two 
above.

Ana lysi s: This section does no t ad dress itself  to a m ajor  problem in the  present  
act. The presen t act  does not require  the Commission to issue an order if it 
decides not to hold a hear ing on a proposed discontinuance. There is there fore  
no appea l from such a  decision.

Cal iforn ia will suggest in pa rt II  of thi s sta tement th at  the  Commission be 
requ ired to issue  an order if it decides not  to hold hearing s on a proposed dis­
continuance.

n.
Cali fornia make s th e following sugges tions  a fte r much experience deal ing with 

the  present section 13a.
1. The presen t section 13a (1) apparen tly  crea tes an ambiguity as to whether  

a carrier must seek Commission au tho rity before discon tinuing und er 13 a( l) . 
This  section is inte rpre ted by some as fol low s: A sta te commission can reject  
a ca rri er ’s proposed discontinuance of the  in tra sta te portion of an inters tate 
tr a in ; if the  ca rri er  then ignores the st at e it can simply discontinue the inter­
sta te tra in withou t notice to or au tho rity from the ICC.

Any amendment must make clear th at a carri er  must  receive ICC author ity 
to discontinue an in ter sta te tr ain .

2. It  is fu rth er  recommended that  t he  c ar rie r be required to apply  to the  Com­
mission for  auth ori ty to discontinue or chan ge ra ther  than file notice of its inten ­
tion to change or discontinue a tra in.

The burden of proof should clea rly be upon a carri er  who wishes to change 
an existing condition. The carri er  should be required to show th at  the public 
convenience and necessity perm it the  proposed discon tinuance or change and 
furth er,  th at  to continue the operations without discon tinuance or chan ge would 
unduly burden the in tersta te operations of  th at  carri er.

If  the  Commission determ ines not to hold a hearing, it should he required 
to issue an ord er to that  effect which would be an appealable order .

The Commission should be required to find that  the public convenience  and 
necess ity permit  the proposed discontinuan ce or change and that  the continued 
operation  or service of such tra in  witho ut discon tinuance or change would con­
sti tute an un just and undue burden upon the intere sta te operatio ns of such 
car rie r. In add ition any bill should allow the Commission to issue  such an 
order a uthorizing the discontinuance or change sub ject to any conditions or terms 
as the Commission may feel warranted.

The Commission  should also be author ized to deny the  appl icat ion and issue 
an affirmative order based upon the evidence adduced at  the hear ing.  Phra sing  
the  sta tut ory findings in this way has  the  dual advanta ge of keeping the  burden 
of proof on the  ca rri er  and allowing the  Commission to author ize  a change 
upon condit ion th at  the rail road give some service improvement to the  public.

13a (2) . The proposed bill is sat isf ac tor y to Cali forn ia as it  would amend 
13a (2) except for  the fac t th at  the  120 day period given to a sta te  commission 
to finally adjud ica te a ma tte r of thi s grea t magnitude  is so unreasonable  as to 
he a prohibition to meaningful sta te action. It  is recommended therefo re that  
thi s provision be consis tent with the  time  In ter sta te Commerce Commission is 
given under section 13a (1) , whethe r seven months as proposed in H.R. 7004 or 
one yea r as proposed  by Californ ia.

P ubl ic  U t il it ie s  Co m m is sio n , Sta te  of Ca lif orn ia . 
By I 'ete r E. M it c h e l l , President.
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A merican  F arm  B ureau  F ede rat ion ,

W as hi ng to n,  D.C ., M ay 15, 1967.
Re  H .R. 260, 519, 7004 a nd  8939.
Hon . Sam ue l N . F riedel,
Cha irman , Su bc om m it te e on Tra nsp ort a tion  an d Aer on au tics , H ouse  Com m it tee 

on In te rs ta te  an d For ei gn  Co mmerce , Rayb urn  Bui ld in g,  W as hi ng to n,  D.C.  
D ear Mr. F ri ed el : A substa n ti a l agri cu lt u ra l in te re st  is  invo lv ed  in  th e va ri ­

ou s pr op os al s in th e ab ove num be re d bi lls  to  a men d Se ct ion 13a of th e In te rs ta te
Co mm erc e Act.

Th e pre se n t pr ov is ions  of  Se ct ion 13a of  the Ac t wer e ap pr ov ed  as  p a rt  of the 
T ra nsp ort a ti on  A ct of  1958. The  e nac tm en t of  th is  l eg is la tion  w as  t he  c ul m in at io n 
of  a th re e year stud y by th e Hou se  an d Se na te  Co mm erc e Com mitt ee s. An im ­
port an t as pe ct  of  th e stud y w as  th e  ch ro ni c an d in cr ea si ng  siz e of ra il ro ad  losses  
fr om  pas se nger  ser vic e.

The  re vi sion  of  Section  13a  in cl ud ed  in th e T ra nsp ort a ti on  Act  of  1958 w as  
de sign ed  to  ex pe di te  th e pr oc ed ur e fo r th e te rm in at io n of  unpr of ita bl e pa ss en ge r 
ser vic e.

Th e re vi se d pr oc ed ur es  h av e been  p a rt ia ll y  s uc ce ss fu l in  re du ci ng  the p as se ng er  
defic it. In  th e  y ea rs  p ri o r to  th e  e nactm ent of  the  re vi se d pro ce dure  t he pa ss en ge r 
de fic it w as  ex ce ed ing $700 mi llion . In  1966 the pa ss en ge r de fic it w ill  be ab ou t $400 
mi llion . T her e ap pea rs  to be li tt le  que st io n th a t if  t he  revi se d pr oce dure  in  Secti on  
13a  had  no t bee n in eff ect duri ng  th e  195 9-66  pe riod  th a t th e pas se nge r de fic it 
curr en tl y  wou ld be su bst an ti a ll y  in  ex ce ss  of  $700 mill ion a ye ar .

I f  th e ra il ro ads are  re qui re d to  co ntinue  un pr of ita bl e pa ss en ger  se rv ice s, th e 
losses  su st ain ed  m us t in ev itab ly  be  bo rn e part ia ll y  or en ti re ly  by  sh ip pe rs . We  
ne ed  no t re vi ew  the im po rtan ce  of ra il  ra te s on pr ic es  rece ived  by  fa rm ers  an d 
th e re flec tio n on net  f arm  incom es.

In  re co gn iti on  of  th is  re la tionsh ip , a t th e la s t annual m ee ting  of  th e Amer ican  
F arm  B ure au  Fed er at io n,  t he  v ot in g de lega te s of  th e mem be r S ta te  F arm  B ure au s 
reco mmen de d th a t th e “c ontinuat io n  of  un pr of ita bl e se rv ices  (b y ra il ro ads)  
shou ld  no t be  r eq uir ed .”

I t  wou ld  be im possi ble  fo r us  to  as se ss  th e in cr ea se d pas se nge r de fic it th a t 
m ig ht  re su lt  from  th e en ac tm en t of  any of  th e bi lls  under  co ns id er at io n by th e 
Com mitt ee . How ev er,  th e var io us pr op os al s fo r am en di ng  Se cti on  13a  of  th e 
In te rs ta te  Co mm erc e Ac t wou ld opera te  to  prolon g in g re a te r o r le ss er  d eg ree th e 
pe riod  duri ng  wh ich  ra il ro ads m ust  co nt in ue  to  pr ov id e pas se nger  se rv ice on 
which  loss es  a re  be ing  s ust ai ned —t h u s  re su lt in g in hig her  ra te s fo r sh ip pe rs  t han  
wou ld ot he rw is e be  the  case .

I t appears  to us  th a t th e pre se nt pr ov is io ns  of Se cti on  13a of  th e  Ac t re pr es en t 
a re as on ab le  co mp romi se  be tw een th e  in te re st s of sh ip per s on th e  one ha nd , an d 
on th e o th er th e in te re st s of  co m m un it ie s th a t a re  co nc erne d about th e trem in a-  
tio n or  r ed uc tion  of  pas se ng er  service .

I t wi ll be  ap pr ec ia te d if  y ou  will  in cl ud e th is  le tt e r in th e re co rd  of th e hea ri ng 
on th es e bi lls .

Sin ce re ly  you rs ,
J ohn  C. Lynn , 

Leg is la ti ve  Dire ctor .

Nation al  Coal Assoc iation , 
W as hi ng to n,  D.C ., M ay 17, 1967.

Ho n. Sam ue l N. F riedel,
Cha irm an , Su bc om m it te e on Tra nsp or ta tion and  A er on au tic s,
Hou se  C om m it te e on I n te rs ta te  a nd  F or ei gn Comm erce,
W as hi ng to n,  D.C.

Dear Congressman F riedel : On behalf  o f t he  N at io na l Coal Assoc ia tio n,  wh ich  
re pre se nts  pr od uce rs  of tw o- th irds of  th e  N at io n’s co mmercial  bi tu m in ous coal 
pr od uc tion , we  ur ge  re je ct io n of  t he  pr op os al s em bodied  in  S. 1175 an d H.R. 7001, 
Th ese bi lls wou ld  mak e it  mor e di ffi cu lt fo r th e ra il ro ads to  ab an don pa ss en ge r 
se rv ice which  ca us es  a se ve re  de fici t th a t in tu rn  im po ses an  addit io nal bu rd en  
upon  fr e ig h t se rv ice s.

Th e in te rd ep en de nc e of  th e co al and  ra il ro ad  in dust ri es is  so well  es ta bl ishe d 
th a t it  do es  not re quir e doc um en ta tion . O ur  coal m us t mo ve  to  m ark et,  an d th e 
pri m ary  m et ho d fo r get ting  it  to  m ark e t is  th e ra il ro ad  sy stem  of th e co un try . 
Co al fr e ig h t is  im port an t to  ra il ro a d s— an d th e co st of tr an sp o rt in g  co al by ra il  
is  im port an t to  coal.  Thi s in te rd ep en den ce  h as  bee n he ig ht en ed  in  re ce nt  yea rs  by



132 PASSENGER TRAIN ABANDONMENT

the Governmen t's successful effort, through expenditu res runn ing into the 
hundred s of m illions of dollars each year,  to create  a new competi tor for  coal in 
the fo rm of atomic  power.

Coal—and other fre igh t—should pay its  own way in the ra il system. Bu t we 
should not have  to subsidize passenger deficit s, par ticula rly  when the Govern­
ment is subsidizing a competitor which is pra ctical ly freigh t-free .

Times change ; modes of trav el change, bu t the  basic princ iples of economics 
do not change. If  the  public intere st requires th at  cer tain  loss operations in 
passenger service  should be continued, then the  cost of such services  should  not 
be imposed upon commodities such as coal which have to compete with fuels 
not subject to the  same high fre igh t costs. The  communities which feel th at  loss 
operations should be continued should bear the cost of such operat ions, ra ther  
than imposing such cost on coal and other f re ight  wi th accompanying competit ive 
disadvantages.

We have  examined carefully  the  test imony of William M. Moloney, General 
Solicitor of the  Associat ion of American Rai lroa ds, prese nted to you r Sub­
committee on May 8,1967.  T hat s tate ment documents the situ atio n so completely 
and correctly  th at  any thing we could add would  be superfluous.

We strongly urge  th at  the proposals  embodied  in S. 1175 and H.R. 7004 be 
rejec ted, and  tha t thi s let ter  be made a pa rt of the record before y our Committees.

Sincerely,
Stephen  F. Dunn,

President.
Phoenix, Akiz.,

April 25,1967.
R e : H.R. 7094.
Walteb R. McDonald,
Chairman, NARUC Railroad Problems C ommittee,
House Heurinff Room,
Washington , I).C.

The Sta te of Ar izona endorses in i ts en tirety  the  committee's recommendations  
of the ICC and the  advocacy of establ ishment of joint board procedure in pas­
senger tra in  discontinuance cases. Due to my absence from the  sta te the la tte r 
pa rt of las t week did not receive your communica tion unt il today which  pre ­
clude s my attend anc e in  Washington.

E. T. “Eddie” William s, Jr ., 
Chairman, Ar izon a Corporation Commission.

(Whereupon, at  4 p.m., the subcommittee adjourned.)
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