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PASSENGER TRAIN DISCONTINUANCES

WEDNESDAY, AUGUST 3, 1966

U.S. SENATE,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON SURFACE TRANSPORTATION,
Washington, D.C.

The subcommittee met at 9:35 a.m. in room 5110, New Senate,
Office Building, Hon. Frank J. Lausche (chairman of the subcommit-
tee) presiding.
Senator LAUSCHE. The meeting will come to order.
The hearing this morning is on Senate Resolution 284, a resolution

proposing to express the intent of the Congress with respect to the
right to review decisions of the Interstate Commerce Commission on
passenger train discontin.uances under section 13(a) of the Interstate
Commerce Act.
(S. Res. 284 follows and a letter from the Department of Commerce,

dated August 3, 1966.)

[S. Res. 284, 89th Cong., 28 sess.]

RESOLUTION

Whereas in 1958 the Congress enacted section 13(a) of title 49, United States
Code giving to the Interstate Commerce Commission power to investigate
passenger discontinuance cases;
Whereas certain Federal courts have so interpreted said law so as to give

private railroad companies a right of appeal to the district courts when the deci-
sion of the Commission is adverse to them but denied the right of appeal to the
public protesting such discontinuance when the Commission's decision favors
private railroad companies;

Whereas, on April 5, 1966, the Interstate Commerce Commission in Finance
Docket numbered 23831 ordered the New York, New Haven and Hartford
Railroad Company to continue passenger service provided by the Washingtonian.
from Springfield, Massachusetts to New York City, and as reason for such de-
cision stated:

"Three daily morning trains, Nos. 169 (the Washingtonian'), 67 (the
`Bankers'), and 69 (the 'Nathan Hale'), provide inbound service during
New York's long rush period and we conclude that these trains should be
continued. The 'Washingtonian', arriving in New York at 8:10 a.m., has
generally light patronage and low passenger train mile earnings, but it does
handle a quite high volume of through passengers in through train service
from Montreal and Boston & Maine origins, as well as a high volume of
passengers moving beyond New York City. The 'Washingtonian', a con-
veniently scheduled through Montreal-to-Washington, D.C. train, should not
be discontinued in the absence of clear evidence that it has no potential for
economic viability." Page 214.
The Interstate Commerce Commission further ruled that the Montrealer

providing passenger service from New York City to Springfield, Massachu-
setts should be continued and as reason, therefore, held:
"Examining the patronage and revenue levels, scheduling, alternative

train service and feasibility for use in connecting carrier service of all of
these evening through trains, we conclude that the New Haven should be

Staff counsel assigned to this hearing: Stanton P. Sender.
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2 PASSENGER TRAIN DISCONTINUANCES

required to continue to operate only trains Nos. 28 (the 'Gilt Edge'), 168
(the ̀ Montrealer'), 176 (the 'Federal')." Page 210.

Whereas on July 6, 1966, the Interstate Commerce Commission issued an

order relative to the proposed discontinuance of passenger service between

Springfield, Massachusetts and White River Junction, Vermont, by the Boston.

and Maine Corporation, Finance Docket numbered 24000, wherein the Commis-

sion stated as a conclusion of law that four passenger trains including the Washing-

tonian and the Montrealer were indeed a burden upon interstate commerce but

delayed issuing a report until some time in the future. Said Washingtonian

and Montrealer are the very same trains which the Commission ordered the

New Haven to continue in April of this year because of through service from

Washington and New York to Montreal;
Whereas in certain Federal cases, the public has protested unfair treatment by

the Interstate Commerce Commission but certain Federal courts have held that

there is no requirement for a right of appeal as far as the public is concerned and
that the Federal courts have no jurisdiction to hear such appeals. Thus, in

State of New Hampshire against Boston and Maine Corporation, United States of

America and Interstate Commerce Commission, civil action numbered 2570, the

court held:
"While Congress did not expressly deny judicial review of S13(a) (1)

proceedings, we find apart from the terms of S13(a) (1) the difference between

subsections (1) and (2) highly persuasive that Congress did, indeed, intend

that result.
"The most appealing argument in support of jurisdiction on these facts is

one based simply on fairness and equity. Since the railroad would have a
right to appeal the Commission's order that seven trains are required by the

public convenience and necessity and must, therefore, be continued in service,

the public should have a right to judicial review with respect to the discon-

tinued trains as well. But the short answer to this argument is that Congress

does not have to be fair." (Pages 11 and 12).
Now, therefore, it is hereby
Resolved, That Congress in enacting section 13(a) of title 49, United States Code,

intended to be fair and to give the same right of appeal to the public as to private

railroad companies;
Resolved, That Congress in enacting section 13(a) of title 49, United States

Code, did not intend and does not intend to give the Interstate Commerce Com-

mission the right of decision without review;
Resolved, That Congress intends the Interstate Commerce Commission to

treat members of the public in Vermont with the same degree of fairness as mem-

bers of the public in any other State;
Resolved, That Congress intends the Interstate Commerce Commission treat

private railroad companies, such as the New York, New Haven and Hartford

Railroad, with the same degree of fairness as when dealing with the Boston and

Maine Corporation;
Resolved, That if the Interstate Commerce Commission cannot, or will not,

fairly treat all private railroad companies equally and if said Commission cannot,

or will not, treat all members of the public with equal fairness, that Congress

will duly consider the necessary steps to restrict the powers of the Commission

or to abolish it.

GENERAL COUNSEL OF THE DEPARTMENT OF COMMERCE,
Washington, D.C., August 3, 1966.

HOD- WARREN G. MAGN'USON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: This is in response to your request for the views of

this Department on S. Res. 284. This resolution, in essence, states that Congress,

in/enacting section 13a of the Interstate Commerce Act did not intend to give

the Commission the right of decision without court review and that Congress

did intend to give the same right of court appeal from Commission decisions to

the public as to private railroad carriers and intended that all members of the

public, as well as private railroad companies, be treated fairly by the Commission.

We believe that Congress would have every wish to be as fair as possible in

matters such as discontinuance of passenger service. In our opinion, fair and

equal treatment clearly warrants equal recourse to judicial review.
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We understand, however, that in the particular case which gave rise to theresolution, the discontinuance of certain passenger service between Massa-chusetts and Vermont, the State of Vermont has not yet exhausted its admin-istrative remedies. We further understand that the Commission and the UnitedStates have advised the court that, should the State exhaust its remedies and fail

to obtain relief before the ICC, the Commission would recognize the right of the
court to review the matter, notwithstanding the limited precedent to the contrary.
The question of review therefore appears still open to litigation and the pro-posed resolution appears premature.
Due to the urgency we have been unable to obtain advice of the Bureau of the

Budget as to the relationship of this legislation to the Administration's program.
Sincerely,

MAURICE IL DUNIE,
Acting General Counsel.

Senator LAITSCHE. It is my understanding that a question has
arisen concerning the interpretation that should be given to the 1958
act with respect to the right of a contestant to appeal to the courts for
relief. The argument is made that the 1958 act only gives authority
to the carrier to appeal to the courts and doesn't give it to the public
bodies that are allegedly disserviced by a discontinuance of the carrier
traffic.
This hearing is intended to review that 1958 act and to give expres-

sion finally as to what the intention of the Congress was at that time.
Senator Aiken, are you wanting to present your views in this matter?
Senator AIKEN. My views can be presented very briefly.

STATEMENT OF HON. GEORGE D. AIKEN, A U.S. SENATOR FROM
THE STATE OF VERMONT

Senator AIKEN. Let me first say I appreciate your willingness to
hold a hearing on this, because I think it is a matter that is more
important perhaps than most people believe. I am appearing here in
support of Senate Resolution 284, because I believe there is a great
need for clarification of the purpose of the Transportation Act of 1958.
The Federal District Court of the State of New Hampshire has

found—if I may express it in layman's language—that in enacting
this legislation the Congress, by giving the railroads the right to appeal
an unfavorable decision of the ICC but denying the same right of
appeal to the public, not only was not fair but did not intend to be
fair to the people.

This indictment of the Congress is so severe that it should not be
permitted to stand unanswered.
I might say in deference to our Member from New Hampshire that

is on your committee, I believe this New Hampshire decision was
delivered by a Massachusetts judge.

Senator COTTON. Thank you.
Senator AIKEN. It appears that the sponsors of Senate Resolution

284 are not alone in their belief that the law should be clarified or
amended, if necessary.
On July 25, 1966, Chairman Bush of the ICC wrote Senator Prouty

and myself as follows:
In New Hampshire v. Boston & Maine Corp., Civil Action No. 2570, decided

by the United States District Court of New Hampshire on December 28, 1965,
the Commission did not argue that the court has no jurisdiction to review the
decision of the Commission permitting discontinuance of certain passenger train
operations pursuant to the provisions of Section 13a(1). In fact, the Commission
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opposed dismissal of the complaint on that ground, even though the effect of the
court's ruling was to uphold the Commission's order.

Following the three-judge district court decision in New Hampshire v. Boston
& Maine Corp., supra, the Commission, on April 25, 1966, authorized its General
Counsel to take the position in future court proceedings that Section 13a(1) orders
of the Commission are subject to judicial review. Thus, the Commission agrees
with the view expressed in S. Res. 284 that it is manifestly unfair and contrary
to the intent of the Congress to permit carriers to appeal from Section 13a(1)
orders while denying to the public any comparable right of appeal. If the decision
in New Hampshire v. Boston & Maine Crop., supra, is followed by other courts, I
am confident that the Commission would support an appropriate amendment to
Section 13a(1).

On July 29, 1966, Chairman Bush wrote me again, as follows:

I am sending this note just to advise you that the Commission concurs in the
comments included in my letter of July 25th addressed to you.

It may be argued that since a three-man court for the district of
Vermont did not immediately deny jurisdiction over a case of State of
Vermont v. Boston and Maine Corp., et al., that there is no need now
for action by this committee.
I would not agree with such an assumption since no one can tell

when some court somewhere will agree with the position taken by the
New Hampshire court.
It seems to me imperative that action be taken now unless the Con-

gress is willing to accept the charge that in enacting the Transporta-
tion Act of 1958 it intended to be unfair to the public.
I cannot believe that the Congress—the Senate, this committee, or

the members of the House and Senate Committees that handled this
legislation in their respective Houses—did intend to be unfair to the
American people.
Such an attitude would have been little less than a betrayal of

public trust and it is unthinkable that any Member of Congress would
have assumed such a position.
For that reason, I ask this committee to do all in its power to refute

this indictment of Congress before irreparable harm can be done.
I want the people who would be injured by a discontinuance of

passenger service to have a right of appeal equal to that of the railroad.
I further contend that the national security and the national

economy should have preference over the desires of any particular
faction of such economy.

Certainly, a longrun train service essential to the national interest
should not be permitted to be discontinued simply because a segment
of the run can show by bookkeeping or other methods that it alone
does not make a satisfactory profit.
The only other suggestion I have at this time is this:
No important passenger service should be allowed to discontinue

when it is apparent, as in the case of the Boston & Maine, that the
manipulators of the road have systematically planned to discourage
passenger travel in order to show at least a paper loss.
The strength of our Nation depends to an immeasurable degree

upon the adequacy and efficiency of our transportation systems.
I have been greatly disturbed over the direction which railroad

transportation is taking.
With the trend toward international crisis accelerating and with

the needs of our domestic economy bearing down more heavily on
other means of transportation, the rails are a matter of critical
importance.
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It is not high salaries and dividends upon which we should focus
our attention but upon efficient and adequate service.
Thank you, Mr. Chairman.
Senator LAUSCHE. Senator Cotton?
Senator COTTON. I want to congratulate the Senator from Vermont

and commend him for taking this matter up and bringing it before
this committee and calling it to the attention of the Congress. He
and I both know that not only is the national rail situation grave,
but we both know that our section of New England is starved for
transportation in the air and on the ground. This has presented one
of the most serious problems that we have, a problem that I have
constantly discussed in this committee and a problem that both Sen-
ators from Vermont, one of whom is on our committee, have followed
and worked upon.
I would ask this question of Senator Aiken: Your proposed resolu-

tion, Senator, certainly brings this matter to the attention of the
Congress, calls for action, and very clearly and emphatically calls
attention to the fact that the court in my State—and I thank you
for mentioning it was a non-New Hampshire judge—practically
indicted the Congress by saying that Congress intended to be unfair.
However, while the legislative history of a bill when it is passing

through the Congress is of considerable significance and is considered
by the courts in many instances as reflecting the intent of the Con-
gress in passing certain measures, I am wondering, after time has
elapsed if another Congress, composed of other people, in many cases,
can go back and declare what the intent of its predecessors was?

If there is to remain any doubt about the rights of the public, the
rights of the people to have the same right of appeal to the ICC as
the carriers have, shouldn't we face up to it by amending the act and
putting a sharp, clear limitation into it, make it a part of the act and
make absolutely without question what our intent is.
Senator AIKEN. I think that is the best way to handle this situation,

to make the intent of the Transportation Act of 1958 perfectly clear.
As a matter of fact, no court evidently ruled on it until last Decem-

ber, when the district court of New Hampshire had its decision
announced by a Massachusetts judge and we had a hearing in the
district court of Vermont last week, I believe, in which two Connecticut
judges overruled the Vermont judge.
So I do believe the law should be amended and, as you will note

from Chairman Bush's letter, the ICC also believes that if there is
any further risk of misinterpretation that they would support such
an amendment. It ought to be done. And I am not wedded to the
wording of the resolution which I introduced. I simply introduced
the resolution with Senator Prouty and Senator Kuchel, who came
on at the time of the introduction. We had a feeling that something
should be done and done without delay, because there seems to be
kind of a scurrying of the railroads—I noticed the New York Central
the other day—to get under the wire before you did amend the law.
I am not versed in the legal terms which the railroads use, and

they know how to use them, but I think something should be done,
that the public should have it made plain, in such manner as this
committee feels best, that the public does have at least an equal right
with the railroads.



6 PASSENGER TRAIN DISCONTINUANCE S

Senator COTTON. I am deeply interested in trying to save at least
a remnant of our passenger service in New Hampshire and Vermont
and northern New England, and I want to do anything that I can
to help the Senator from Vermont and work with him on this problem.
Would the Senator prefer actually to have his resolution reported

by this committee, or would he prefer to have the committee act upon
an amendment of the 1958 act with a committee report setting forth
very clearly the whys and wherefores and get it on to the calendar as
soon as possible? That might have some effect on the situation.

Senator AIKEN. I think any expression on the part of this committee
that the Congress did not intend to be unfair to the public would
probably help our cause in arriving at the proper decision. And that
was the reason I hurried the resolution in as fast as I could, because
if this committee indicates in any way its understanding of the law
and its intention to make it unmistakably clear, it seems to me that
our courts then would act accordingly.

Senator COTTON. Well, I join the Senator in that hope, and I con-
gratulate you again on moving so expeditiously.

Senator LAUSCHE. Senator Aiken, do I understand correctly that
presently there are two decisions in the northeast section of the coun-
try dealing with the right of the public body to appeal, (1) the New
Hampshire case, in which was held that the public body has no right
of appeal?
Senator AIKEN. Yes.
Senator LA USCHE. And the other, the Vermont case in which the

court has held that the public body does have a right of appeal?
Senator AIKEN. No, I don't think they 
Senator LAUSCHE. Have they decided the issue yet?
Senator AIKEN. I think they simply bypassed it, and set aside the

injunction which had been issued by one of the Federal district judges.
Senator LAU SCHE. Now section 1336 of title 28, United States Code,

dealing with the jurisdiction of district courts reads:
Except as otherwise provided by act of Congress, the district courts shall have

jurisdiction of any civil action to enforce, enjoin, set aside, annul, or suspend in
whole or in part any order of the Interstate Commerce Commission.

This language is clear to me, that anyone involved in proceedings
pending in the Interstate Commerce Commission and finally affected
by a judgment of the Commission has a right to appeal to the district
court to set aside, to annul, or suspend in whole or in part the ruling
of the Interstate Commerce Commission.
Senator AIKEN. Well, I would leave the legal terminology to Mr.

Ketcham, who is here representing the State of Vermont. However,
this court, which is comprised of two Connecticut judges and one
Vermont judge, and they split 2 to 1, set aside the injunction which
had been put on the railroad by the Federal district judge for Vermont,
another judge who disqualified himself from sitting on the panel.

Senator LAUSCHE. I want to point out specifically and to highlight
this phrase in section 1336: "Except as otherwise provided by act of
Congress."
Now I don't know where the Congress has otherwise provided that

a public body does not have the benefits of the provisions of this bill.
I would be interested to hear in the subsequent discussions or to ob-
tain from our staff information concerning where in the 1958 act we
said that a public body shall not have the right of appeal.
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Senator AIKEN. I think that can be explained by our legal talent.
But what gave rise to this in the first place is the fact that the ICC, in
approving the merger of the New York Central-New Haven Railroads,
did direct that the New Haven Railroad should continue to operate
certain trains which run over Boston & Maine tracks, as well as
New Haven tracks. And then in the case of the Boston & Maine,
they gave the Boston & Maine, on July 6, permission to discontinue
those same trains which the New Haven had been directed to continue
operating.
And then on July 6, the Boston & Maine Railroad promptly an-

nounced that they were going to discontinue those trains on July 11.
No time at all for anybody to do anything except the Federal district
court judge issued an injunction running until the 18th of July, at
which time this panel of one appeals court judge and two district
judges, I believe from Connecticut, again dissolved the injunction.
But I am not sure of the exact legal procedure which took place,
because I am not a railroad lawyer and I don't understand railroad
law.

Senator LAUSCHE. From my standpoint, Senator Aiken, I have
always been an adherent, deeply, to the principle that there must be
equality of justice for all. The right of appeal should not be granted
to one and not to another of those who are involved in a legal contest.
To grant the right to one and not to the other is a complete violation
of the principle that is inscribed over the portals of the Supreme Court,
"Equal justice for all."

Senator AIKEN. Yes. This train, the discontinuance of which
would eliminate the only rail passenger service between Washington
and Montreal and Ottawa. This is what brought the thing to a

Senator LAUSCB E. Yes.
Senator Prouty?
Senator AIKEN. Senator Prouty understands the law better than I

do, I am sure, and he is a representative of the State and can tell
you everything that happened.
Senator PROUTY. Mr. Chairman, I have a very brief statement, but

I do wish to state, at the outset, that I am deeply concerned with the
problem which we are considering right now.
Mr. Chairman, I appear this morning in support of Senate Resolu-

tion 284, which I cosponsored. The purpose of this resolution is to
express the intent of the Senate that Congress, in adding section 13A
to the Interstate Commerce Act in 1958, intended to be fair and to
give the same right of appeal to the public as to private railroad
companies.

Section 1336 of title 28 of the United States Code provides—
Except as otherwise provided by act of Congress, the District Court shall have

jurisdiction of any civil action to enforce, enjoin, set-aside, annul, or suspend in
whole or in part, any order of the Interstate Commerce Commission.

I do not believe that the court should lightly read into any amend-
ment of the Interstate Commerce Act the congressional intent to
deny aggrieved citizens of the right to their day in court.

Section 13A does not contain language expressly eliminating judicial
review. Furthermore, I am not aware of any similar section of the
Interstate Commerce Act, where judicial review is not permitted on
final orders of the Commission made after an evidentiary hearing.
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The Department of Justice and the Interstate Commerce Com-
mission are of the opinion that judicial review is available and the
sovereign States and aggrieved citizens may have their day in court
to contest final Commission decisions under section 13A.
The court, in the case of New Hampshire v. Boston and Maine,

United States of America and Interstate Commerce Commission, con-
cluded that no review is available apparently based on the theory
that Congress did not intend to be fair. I think it is clear that the
court has misconstrued the intent of Congress.
I urge the members of this committee to report favorably Senate

Resolution 284 to express the intent of Congress that we did intend
to be fair and to grant States and their aggrieved citizens a day in
court to challenge such ICC decisions.

Another matter not contained in the resolution should, be mentioned:
The district court in Vermont has apparently taken the position that
it lacks jurisdiction to issue an injunction to preserve the status quo
by keeping trains running until a final decision is reached.
As a practical matter, once trains are discontinued, it is next to

impossible to regain service. I urge the committee to add to this
resolution an expression of the intent of the Congress that the district
courts have the power to continue the status quo until final decision.
Obviously, the right to effective judicial review should include—the
power to maintain the status quo or prevent grave injury, while the
review takes place.
Mr. Chairman, I have an amendment which I would like to read for

the record, and I hope the committee will give serious consideration
to it. This is an amendment to Senate Resolution 284.
On page 4, between lines 9 and 10, insert the following:
Resolved, That Congress, in enacting section 13(a) of title 49, United States

Code, never intended to deprive a State or the public of the right to secure equitable
relief from the Federal courts when it appears that undue administrative delay
has occurred.

Resolved, That Congress, in enacting section 13(a) of title 49, United States
Code, never intended to deprive a State or the public of the right to secure equitable
relief from the Federal courts when it appears that irreparable harm will result to
the State or the public, unless such relief is granted.

Thank you, Mr. Chairman.
Senator LAUSCHE. Senator Cotton?
Senator COTTON. I merely want to commend and express my com-

plete support of my distinguished colleague from Vermont and col-
league on this committee in his position here. It is my understanding,
Mr. Chairman, that, underneath all of the legal verbiage, the New
Hampshire court proceeded on the assumption, or based its decision
on the fact, that there had been no order issued saying, in effect, that
the railroad could suspend service, unless the ICC ordered them to
continue it. And they had acted without any order and that this
section, which is in the law, talks about amending, suspending, an
order, and there had been no order.
In the interim, between the New Hampshire case and the Vermont

case, there had been a finding by the ICC that this service could be
suspended without detriment—I am wording this loosely—to the
public interest. So they were acting at least—they had a finding to
act on, which might be interpreted as an order. That is why it would
seem to me that a revision—you and I, Mr. Chairman, were both
members of this committee in 1958, when this act was passed, and I
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am quite sure that you agree with me that it was never the intentionof this committee to give the carriers any rights in court that therepresentatives of the public did not have.
I think 
Senator LAUSCHE. I do not believe the subject was discussed andmy opinion is that an examination of the record will disclose nodiscussions reflecting what we intended.
I do know positively that, as far as I am concerned, I did not intendto, nor would I have voted for a provision that would give to oneindividual in litigation the right of appeal without giving a correspond-.ing right to the other.
Senator COTTON. I agree.
Senator PROUTY. Mr. Chairman, may I say I was in the House atthe time, and I voted on this same measure, and I couldn't agreemore with what the Chairman has just said.
I am sure we didn't intend to deny anybody their proper rights.
Senator LAUSCHE. Yes.
Senator Neuberger?
Senator NEUBERGER. NO questions.
Senator LAUSCHE. Do you want to question Senator Prouty,Senator Aiken?
Senator AIKEN. No, Mr. Chairman; except I would say his pro-posed amendment is a very good amendment.
Senator LAUSCHE. All right. Thank you very much.
Mr. John Bush, Chairman of the Interstate Commerce Commission.

STATEMENT OF JOHN W. BUSH, CHAIRMAN, INTERSTATE COM-
MERCE COMMISSION; ACCOMPANIED BY WILLIAM H. TUCKER,
VICE CHAIRMAN; FRITZ R. KAHN, CHIEF, SECTION OF LITIGA-
TION; JEROME NELSON, ATTORNEY, GENERAL COUNSEL'S
OFFICE

Mr. BUSH. Mr. Chairman, I have invited the Vice Chairman,Mr. Tucker, and Mr. Fritz Kahn, Chief of the Section of Litigationof the Office of the General Counsel, and Mr. Jerome Nelson fromthe Office of the General Counsel, to sit with me in case there aresome questions which you might wish to ask that they might be in abetter position to answer. I have a short statement to make
The Interstate Commerce Commission subscribes fully to the senseof the resolution that decisions of the Commission rendered undersection 13a(1) of the Interstate Commerce Act, authorizing the dis-continuance of interstate trains no longer required by the publicconvenience and necessity, be subject to judicial review, upon appealof any aggreived person to an appropriate district court.
Senator LAUSCHE. Does section 13a(1) provide the procedure thatmust be followed before a carrier can discontinue his service?
Mr. BUSH. Yes. Interstate.
Senator LAUSCHE. Interstate, yes.
Mr. BUSH. Intrastate. Let me see now.
Senator LAUSCHE. Is it intra and inter?
Mr. BUSH. Section 13a(1) is inter, 13a(2) is intra.
Senator LAUSCHE. All right. That is, no carrier engaged in intra-

state or interstate service is permitted to discontinue such service
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without first obtaining authorization from the Interstate Commerce
Commission?
Mr. BUSH. Yes.
Senator LAUSCHE. Is that correct? If any of your men have a

view to the contrary, let them speak up. Who is your lawyer?
Mr. KAHN. I, sir. The Chairman is perfectly correct that the

railroad proposing to discontinue either an interstate or intrastate
train must observe the procedures prescribed by sections 13a(1) and
13a(2) of the act.

Senator COTTON. May I ask you this: was my understanding in
any way correct or should it be corrected? I haven't examined
thoroughly the case in New Hampshire, but was the decision of the
New Hampshire court, as you understand it, based on the assumption
that this permission by the Interstate Commerce Commission to a
carrier to suspend service is not an order? Was that the basis of the
New Hampshire court's decision? Is that how they justified it?
Mr. KAHN. It is my understanding, Senator Cotton, that the New

Hampshire court felt it was not a reviewable order of the interstate
Commerce Commission. It made a distinction between an order and
a reviewable order, I believe.
Senator COTTON. Well, is it the position of the Commission that

permission granted by the Interstate Commerce Commission to a
carrier for a change or suspension of service is tantamount to an
order. In other words, you don't tell them they must suspend
service, but you take formal action to permit them to. Now is that
an order or isn't it an order, in your opinion?
Mr. KAHN. It most certainly is an order, Senator, and it is a

reviewable order as the statement of the Chairman points out.
Mr. TUCKER. Mr. Chairman, I want to add a point that bears on

both questions that were brought up, that basically the State has
jurisdiction, the particular State involved, over the particular pas-
senger service and that the jurisdiction of the Interstate Commerce
is invoked by the filing of the notice by the particular railroad. One
problem that enters here, which does raise the legal issue, is really
a jurisdictional problem. It is at what point does the Commission
assert jurisdiction and at what point does that jurisdiction revert

back to the State. So that actually the railroad files a notice and
if the Commission chooses to investigate in accordance with the 1950
act, then we have Federal jurisdiction before the Interstate Commerce
Commission. But basically it is a jurisdictional question in a legal
sense, in that until a railroad files a notice, jurisdiction over the
passenger service is with the particular States.
Senator LAUSCHE. All right. I think we will allow the Chairman

to proceed and we will get to questioning later.
Mr. BUSH. The Commission never has asserted the nonreviewability

of its final reports and orders, entered at the conclusion of its in-
vestigations into the railroads' discontinuance proposals; on the
contrary, the Commission unequivocally is on record in support of
the right of judicial review of such reports and orders.
The matter of reviewability arose during the course of hearings

before the Surface Transportation Subcommittee of the Senate Com-
mittee on Interstate and Foreign Commerce on S. 3020, 86th Congress,
2d session, a bill to amend section 13a(1), among other provisions, of
the Interstate Commerce Act. Testifying on behalf of the Commis-
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sion was Commissioner Kenneth H. Tuggle, accompanied by the
Commission's general counsel, Mr. Robert Ginnane. At that time
Commissioner Tuggle stated that he believed the Commission's
report after investigation and hearings in a train discontinuance case
was reviewable by the courts.
During the hearings, Robert W. Ginnane, the general counsel,

explained:
Strictly speaking, the only order the Commission issues, if after a hearing it

decides not to vote on the discontinuance, is an order discontinuing the proceeding.
Now technically that might not be an order in that it doesn't require anybody

to do anything, but there are analogous situations, such as where a commission,
after investigating the lawfulness or a rate, finds it lawful—it doesn't affirmatively
do anything; it just lets the rate go into effect, and such rate proceedings have
long been held reviewable, and that is a fairly close analogy to this type of situation.
In the case referred to by Senator Case, civil action No. 38915,

The People of the State of California, et al. v. United States, the U.S.
District Court for the Northern District of California, consistent with
the view expressed by Commissioner Tuggle and Mr. Ginnane,
assumed jurisdiction to review the report and order of the Commission
discontinuing its investigation of the proposed reduction in train
service, and, finding no abuse of the Commission's discretion, the
court sustained the Commission's actions, by unreported per curiam
order, entered April 6, 1961.
A second clear articulation of the Commission's position in favor

of the judicial review if its reports and orders, decided upon the
investigations authorized by section 13a(1) of the act, may be found
in the very case cited in the resolution—civil action No. 2570, State
of New Hampshire v. Boston & Maine Corp., et al., before the U.S.
District Court for the District of New Hampshire. As the resolution
correctly notes, the district court in that case determined that it was
without jurisdiction to review the report and order of the Commission
finding that the public convenience and necessity did not require the
continued operation of certain trains sought to be discontinued by
the railroad.
The suggestion that the court was without power to review the

Commission's actions most certainly did not come from the Commis-
sion. The court, in its unreported opinion, filed December 28, 1965,
acknowledged that "The Commission argues for jurisdiction in this
case." It did so by reasoning by analogy to the judicial review of
reports and orders of the Commission finding assailed rates not shown
to be unjust and unreasonable, as had been explained by Commissioner
Tuggle and Mr. Ginnane before the Senate subcommittee. Moreover,
as the court said:
The Commission has directed our attention to two unreported per curiam

decisions affirming Commission orders terminating investigations under section
13 ((a) (1). Rhodes, et at. v. United States, civil action No. 63-472, U.S.D.C.,
W.D. Pa., October 15, 1963; California v. United States, civil action No. 38915,
U.S.D.C., N.D. Cal., April 6, 1961.

Senator LAUSCHE. What type of entry is made in your docket when
you conclude that your investigation will be terminated or the proceed-
ings dropped? That is, you do not order a continuance of the service,
you do not enter an order allowing a discontinuance of the service, but
from what has been said to me it appears that you discontinue your
proceedings. Now my question is: what is the formal order that you
make or record?



12 PASSENGER TRAIN DISCONTINITANCES

Mr. TUCKER. My recollection, Senator, is that we have an order
discontinuing the investigation. We invoke jurisdiction by 
Senator LAUSCHE. Speak into the microphone, please.
Mr. TUCKER. My recollection is, Mr. Chairman, that we have an

order or minute of the Commission discontinuing the investigation.
The hearings are usually, are always, based on an order of investiga-
tion. The proceeding is in the nature of an investigation.

Senator LAUSCHE. That is, initially you order an investigation.
Mr. TUCKER. That is right, Mr. Chairman.
Senator LAUSCHE. Is that put on the docket?
Mr. TUCKER. That is right.
Senator LAUSCHE. Then the investigation is made?
Mr. TUCKER. Correct.
Senator LAUSCHE. It then comes before the Commission based

upon the investigation?
Mr. TUCKER. That is correct, sir.
Senator LAUSCHE. Now then, after the Commission has studied the

report made pursuant to the investigation, you make an entry?
Mr. TUCKER. Yes, sir.
Senator LAUSCHE. If you do not intend to issue an affirmative or

negative order, what is the entry that you usually make?
Mr. TUCKER. That would be in the nature of discontinuing the

investigation. As I pointed out earlier, Senator, remembering that it
is an investigatory proceeding which invokes our jurisdiction, in effect
we no longer are accepting jurisdiction or responsibility.
Senator LAUSCHE. Don't you have a regularly formalized entry,

such as the investigatory proceedings herein are terminated as of this
date? Don't you have formalized language?
Mr. TUCKER. That would be part of the docket of the particular

proceedings, sir, that entry.
Senator LAUSCHE. Well, the reason I say that, as a judge I know

that I had a stamp which fitted the different types of entries that were
to be made and if there was an odd entry, I would have to write it
out in longhand. Proceed.

Senator COTTON. Mr. Chairman, I hate to be interrupting the
testimony 
Mr. BUSH. That is certainly all right, Senator.
Senator COTTON. The trouble is when we ask question, frequently

if we keep our mouth shut in a minute or two you would be answering-

the question anyway. But I am wondering, Mr. Chairman, if the.
Interstate Commerce Commission would have any objection—would
have any objection if we inserted at this point in the record the 4th
paragraph of the chairman's letter—the one I have here is addressed
to both Senators Aiken and Prouty—which reads as follows:
As you know, section 13(a) (1) of the Interstate Commerce Act provides that a,

carrier may discontinue certain passenger train operations—

Are you coming to this in your statement now?
Mr. BUSH. No sir. But I have that letter here.
Senator COTTON (continues reading):

carriers may discontinue certain passenger train operations upon 30 days' notice,
but the Commission may institute an investigation of the proposed discontinuance-
within that 30-day period, and that a carrier may discontinue operations if the
Commission grants its application or if the Commission fails to act within 4
months following the order of investigation. It is extremely difficult within a.
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period of 4 months to schedule hearings at locations convenient to the parties, to
hear the evidence presented by the carrier, labor, and the public witnesses, to
provide a reasonable time for the filing of briefs, to evaluate the evidence in the
light of opposing arguments and to prepare, reproduce and serve a report exchang-
ing the Commission's findings and conclusions.

I think that is very pertinent to the question right now. Would you
object if that were inserted at this point, even though it interrupted
your presentation?
Mr. BUSH. No, I would be very pleased to have it inserted. Com-

missioner Tucker and I would be happy to add another comment after
our formal testimony on that very subject.
We have been discussing that matter.
Senator COTTON. Would you rather have it inserted at this point or

at the close of your formal statement?
Mr. Bum. Perhaps it would be better if we inserted it at the close

and then we add the comment I would like to add.
Senator LAUSCHE. It will be so ordered. I now want to read the

entry which was made in the proceedings wherein the Boston & Maine
asked for the right to discontinue. Your Commission made the fol-
lowing entry:

It is ordered that in accord with the procedure outlined in the ordering para-
graphs of the said order of July 6, the proceeding be and it is hereby, discontinued
effective 35 days from the date of service hereof.

Is that the entry?
Mr. BUSH. Yes, sir.
Senator LAUSCHE. All right. Proceed.
Mr. BUSH. Picking up the formal statement, its report and order

having been left in effect by the New Hampshire district court, the
Commission was in no position to appeal to the Supreme Court from
its decision. The State of New Hampshire, however, did give notice
of such an appeal, and on March 11, 1966, the Commission, on recom-
mendation of the General Counsel, voted to take the unusual step of
supporting the appeal to the Supreme Court by the filing of an appro-
priate memorandum, urging that the lower court had erred in deter-
mining that it was without jurisdiction to review the Commission's
section 13a(1) report and order. The Commission was denied the
opportunity of filing such a memorandum when the State of New
Hampshire subsequently dismissed its appeal. Nevertheless, the
Commission, by vote taken April 25, 1966, concluded not to acquiesce
in the district court's view and not to assert nonreviewability in sub-
sequent suits seeking to set aside its section 13a(1) reports and orders.
The Commission in no way has deviated from that position, and in

the most recent court case—the one which give rise to the resolution—
Civil Action No. 4611, Public Service Board of the State of Vermont
v. United States, before the United States District Court for the Dis-
trict of Vermont, the Commission reiterated its view that its final
report and order under section 13a(1), discontinuing its investigation
of the railroad's train discontinuance proposal, will be reviewable by
the district court. In its pleading of July 13, 1966, the Commission
stated flatly:

After issuance of a final report and order and ruling upon petition for recon-
sideration * * * t'2e matter will be ripe for review.

The three-judge court in that case, while denying a preliminary in-
junction because the State failed to prove irreparable injury, agreed

9-242-66 3
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with us that the Commission's action would be reviewable when it
was administratively final.
In all candor, I must state that in that pleading of July 13, 1966,

the Commission did urge that the Vermont district court was without
jurisdiction to review the particular order of the Commission, division
3, entered July 16, 1966, then before it. That order though declaring
that continued operations of the trains would not be required, was not
ripe for judicial review (Eastern Airlines v. C.A.B., 271 F. 2d 752, 757
(2d Cir. 1959)), because it was unaccompanied by a report announcing
the reasons or findings and conclusions for the Commission's actions
and it was not yet the subject of petitions for reconsideration, which
the Commission's General Rules of Practice allow the parties to file
as a matter of right. When the parties' administrative remedies have
been exhausted, they most assuredly should be entitled to judicial
review of the Commission's action, and the Commission will continue
to assert their right to obtain it.
In this regard, then, the Commission is in -wholehearted accord with

the resolution.
The resolution also addresses itself to the decision of Division 3

that continued operation of the Montrealer and Washingtonian trains
of the Boston and, Maine was not required by public convenience and
necessity and would unduly burden interstate commerce.

Since, as Chairman of the Interstate Commerce Commission, I
appear before your committee as spokesman for the Commission as a
whole, it would be useful for me to discuss briefly the Commission's
processes in deciding a train discontinuance case arising under section
13a(1). In order to meet the severe time limitations imposed in
section 13a(1), the Commission as a regular practice omits preparation
and service of an initial report by the examiner who has heard the
evidence in these interstate train cases. In other words, the initial
decision is made by division 3, the Commission's Finance Division,
as soon as practicable following the close of the hearing.
The Commission's rules of practice provide in such a situation, that,

where the initial decision in a case is made by a division of the Com-
mission rather than by the hearing examiner, that the parties may, as
a matter of right, file a petition for reconsideration of that decision.
In the usual case, such a petition would be considered by the same
division, acting as an appellate body. The Commission's internal
organization rules provide, further, than any division may call upon
the entire Commission to consider any case before the division, and
also that the entire Commission may recall and bring before itself
any case assigned to a division.
I would point out therefore that although Division 3 has issued its

decision in the B. & M. case the parties do have a right to seek recon-
sideration of that decision

' 
and there is the possibility—which I do

not feel free to discount at this time—that such a petition may be
brought before the entire Commission for its consideration. It would
be virtually impossible to comment on the last three paragraphs of
the resolution without also discussing the merits of the proceeding in
Finance Docket No. 24000. In this context, I invite your attention
to the case of Pillsbury Company v. F.T.C., 354 F. 2d 952 (5th Cir.,
1966) which remanded to the Federal Trade Commission a decision
adverse to Pillsbury, the court stating:
Common justice to a litigant requires that we invalidate the order entered by

a quasi-judicial tribunal that was importuned by members of the U.S. Senate,



PASSENGER TRAIN DISCONTINUANCES 15
however innocent they intended their conduct to be, to arrive at the ultimateconclusion which they did reach (354 F. 2d, at 963).
See also 25 Federal Bar Journal, 273 (summer 1965) Dixon "Dis-

qualification" of Regulatory Agency Members: The New Challenge
to the Administrative Process." For practical purposes, although no
petition for reconsideration has been filed to date, the B. & M. pro-
ceeding should still be considered as a pending case until the time
for filing a petition for reconsideration has expired. I therefore
request that the Commission be permitted to withhold its comments
on the merits of the B. & M. division decision. It may be necessary
for me and other members of the Commission to vote on the merits of
any petition for reconsideration.
We hope that our comments have been helpful to the committee.,
Senator LAUSCHE. Senator Cotton?
Senator COTTON. Mr. Chairman, in other words, the Commission,

took the position, as far as the Vermont case was concerned at least,'
that these proceedings were not properly the subject for court action
until you had completed or until the processes before your Com-
mission and the rights of the public and others had been completed,'
so you had a complete record to go to the court. Is that correct?
Mr. BUSH. I would like to have you restate, if you would, Senator

Cotton, the first part of your question. The Commission took the
position, and then what?
Senator COTTON. In your statement, where you prefaced a state-

ment with "In all candor I should say," I understood you to tell us
that the Commission took the position that at least in the Vermont
case, the Vermont court, that is was not a subject for court action
because the various proceedings that were open to the interested
parties before your Commission had not been resolved or completed
and the Commission had not completed the case in such form that
the record was ready to be passed upon by a court?
Mr. BUSH. That is correct. We said it was not ripe for the District

Court to review it.
Senator COTTON. And that is in accordance with your regular

procedure at all times in all cases?
Mr. BUSH. Yes, sir.
Senator COTTON. So it leaves us in this situation, that after 30 days

notice, which in this case expired I believe July 11, the rail passenger
service ceases and we are up against the situation that the service is
discontinued and remains discontinued pending these proceedings,
rather than have any way that the public can get the service con-
tinued until the proceedings are completed.
Mr. BUSH. I would like to ask Mr. Kahn to comment on our

interpretation of the court's action there. Actually there were three
phases I believe.
Mr:KAHN. Senator Cotton, there are essentially two problems.

One is the problem of the reviewability of the Commission's actions
terminating the investigation on a train discontinuance proposal.

Certainly the position of the Commission is that such action is fully
reviewable upon complaint of, any party.
The second problem to which you are presently alluding, I believe,

Senator, refers to the operation of the trains after the expiration of the
4-month period and before the court has an opportunity to review the
actions of the Commission.
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There the Commission reads the statute as denying to it the right
to order the continued operation of the trains. It is only after we
determine that the public convenience and necessity does indeed re-
quire the continued operation of the trains that the Commission en-
joys the discretion to order the resumption of service.
So, too, we would say that if the court finds error in the action of the

Commission and remands the case to the Commission, the Commis-
sion subsequently upon a determination that consistent with the lower
court's opinion, might find that the continued operations are required,
so that the Commission would be empowered to order the resumption
of service.
Senator COTTON. Well, I am not—please don't misunderstand me—

I am not suggesting any negligence or lack of taking care of the public
interest by the Interstate Commerce Commission. I am merely dis-
cussing what the law, for which we are responsible up here, and you
are not responsible for down there, the position the law puts the Inter-
state Commerce Commission as well as the parties in.
From the testimony of the chairman and from the paragraph in

his letter to the Vermont Senators that I had inserted, I gather that
the situation seems to be this: A carrier may give 30 days' notice,
the Commission knows that at the end of the 30 days it intends to
discontinue certain service. It would be utterly impossible as a
practical matter for the Commission to explore the whole situation
and go through the whole procedure of determining the justification
within the 30-day period.
In fact, this letter says it can't be done completely and adequately

in most cases in 4 months. Is that right?
Mr. KAHN. That is correct, sir.
Senator COTTON. So that under the law as it now stands, as it now

stands, the carrier can discontinue service at the end of the 30-day
period and that service remains discontinued until and unless the
Commission goes through the whole procedure which is outlined
here of scheduling hearings at locations convenient to the parties,
hear the evidence presented by the carrier, labor and public witnesses,
provide reasonable time for filing of briefs, time to evaluate the evi-
dence in light of opposing arguments, and prepare and reproduce
and serve a report. All of this has to be done under the law as it
now stands, and the service is discontinued and remains discon-
tinued unless at the end of a considerable period the Interstate
Commerce Commission has completed its procedures and it is in
proper form to be reviewable by a court. Is that right?
Mr. KAHN. That we submit, Senator Cotton, is the clear language

of the statute.
Senator COTTON. Now to get to the absolute heart of the situation,

what, in the opinion of the Commission, if you care to express it,
Mr. Chairman, should this committee recommend as action for the
Congress to take to correct this statute?

Is it your opinion, Mr. Chairman, that the service should be dis-
continued and remain discontinued through all of this procedure, or
would it be more just and more in the public interest that the law be
modified so that the service could be continued until the Commission
had found that it was justified and proper to discontinue it?
Mr. BUSH. Basically, Senator Cotton, that would be my opinion.
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I am going to ask Vice Chairman Tucker also to supplement whatI am going to add there.
When these train-off cases or train discontinuance cases first started

it was usually a single train, and it was a rather simple matter, and the
4-month limitation was not the handicap that it might be in say the
New Haven case, where they asked to discontinue all of their train
service, or the Boston & Maine case where they asked the same thing,
or the coming New York Central matter.
So that was what I was suggesting, that we insert that paragraph

of the letter here, and then ask Commissioner Tucker, Vice Chairman
Tucker, to comment on that.
But basically it is a time problem.
(The letters referred to follow:)

Hon. GEORGE D. AIKEN,
U.S. Senate, Washington, D.C.
DEAR SENATOR AIKEN: This will acknowledge the receipt of your letter of

July 25, 1966, regarding Senate Resolution 284, introduced by you and co-spon-
sored by Senator Prouty and Senator Kuchel. As you will note by the enclosed
copy of my letter to Senator Prouty, I made the following informal comment on
the decision of the three-judge court for the District of New Hampshire in State
of New Hampshire v. Boston & Maine Corp., Civil Action No. 2570:
"In New Hampshire v. Boston & Maine Corp., Civil Action No. 2570, decided

by the United States District Court of New Hampshire on December 28, 1965,
the Commission did not argue that the court had no jurisdiction to review the
decision of the Commission permitting discontinuance of certain passenger train
operations pursuant to the provisions of Section 13a(1). In fact, the Commission
opposed dismissal of the complaint on that ground, even though the effect of the
court's ruling was to uphold the Commission's order.
"Following the three-judge district court decision in New Hampshire v. Boston

& Maine Corp., supra, the Commission, on April 25, 1966, authorized its General
Counsel to take the position in future court proceedings that Section 13a(1) orders
of the Commission are subject to judicial review. Thus, the Commission agrees
with the view expressed in S. Res. 284 that it is manifestly unfair and contrary
to the intent of the Congress to permit carriers to appeal from Section 13a(1)
orders while denying to the public any comparable right of appeal. If the decision
in New Hampshire v. Boston & Maine Corp., supra, is followed by other courts

' 
I

am confident that the Commission would support an appropriate amendment to
Section 13a(1)."
In response to your letter, I will ascertain whether the Commission concurs in

views I have expressed above and advise you of the Commission's position on this
matter.

Sincerely yours,

Hon. WINSTON L. PROUTY,
U.S. Senate, Washington, D.C.
DEAR SENATOR PROUTY: This letter is written in response to your letter of

July 20, 1966, concerning the order of Division 3 of the Commission in Finance
Docket No. 24000 permitting the Boston and Maine Railroad to discontinue the
operation of four passenger trains between Springfield, Massachusetts and White
River Junction, Vermont.

Enclosed is a copy of the Division's report which was served today. Accord-
ingly, the State of Vermont and other parties to the proceeding will have an
opportunity to review the findings and conclusions of the Division prior to any
further action in the pending court proceedings.

First, I would like to explain why the report of Division 3 was not served
simultaneously with its order of July 6, 1966. Although your criticism of this
action is justified, I would like to mention several extenuating factors and to
explain the action I have taken to prevent service of an order permitting discon-

JULY 25, 1966.

JOHN W. BUSH, Chairman.

INTERSTATE COMMERCE COMMISSION,
OFFICE OF THE CHAIRMAN,

Washington, D.C., July 25, 1966.
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tinuance of passenger train operations without simultaneous service of an
explanatory report.
As you know, Section 13a(1) of the Interstate Commerce Act provides that a

carrier may discontinue certain passenger train operations upon 30 days' notice,
but that the Commission may institute an investigation of the proposed discon-
tinuance within that 30-day period; and that a carrier may discontinue operations
if the Commission grants its application, or if the Commission fails to act within
four months following its order of investigation. It is extremely difficult, within
a period of four months, to schedule hearings at locations convenient to the
parties; to hear the evidence presented by carrier, labor, and public witnesses;
to provide a resonable time for the filing of briefs; to evaluate the evidence in the
light of opposing arguments; and to prepare, reproduce, and serve a report ex-
plaining the Commission's findings and conclusions.

Notwithstanding the severe time limitations imposed by Section 13a(1), the
Commission, with rare exceptions, has been able to meet the statutory deadline.
In Finance Docket No. 24000, however, the examiner who heard the case was
unable to draft a report for the consideration of Division 3, except in very rough
form, prior to the expiration of the four-month period. However, prior to the
issuance of the order of July 6, 1966, the Division reviewed the record in the light
of hearing examiner's recommendations.
To prevent any reoccurrence of this situation, I have instructed the Com-

mission's staff to bring to my attention any case under Section 13a(1) in which
there is any possibility that the hearing examiner will be unable to submit a draft
final report embodying his recommendations and conclusions in sufficient time
to permit Division 3 to serve its report simultaneously with its order. Upon
receipt of such information, I will either make special arrangements for the
preparation of an acceptable report and order or will obtain from the carrier
involved a voluntary extension of time for Commission action.

Since it may be necessary for me to vote on petitions for reconsideration, I
cannot discuss the report of Division 3 on the merits. As you will note, however,
the Division discussed the report of the entire Commission in New York, N. H. &
H. R. Co., Discontinuance of Trains, 327 I.C.C. 151, and concluded that its action
in Finance Docket No. 24000 was not inconsistent with the New Haven case.
The Commission will no doubt be asked to comment on S. Res. 284, introduced

by Senator Aiken for himself, you, and Senator Kuchel. At this time, I would
like to make an informal comment on the problem referred to in the first and
second resolving clauses on page 4 of S. Res. 284.
In New Hampshire v. Boston & Maine Corp., Civil Action No. 2570, decided

by the United States District Court of New Hampshire on December 28, 1965,
the Commission did not argue that the court had no jurisdiction to review the
decision of the Commission permitting discontinuance of certain passenger train
operations pursuant to the provisions of Section 13a(1). In fact, the Commission
opposed dismissal of the complaint on that ground, even though the effect of the
court's ruling was to uphold the Commission's order.

Following the three-judge district court decision in New Hampshire v. Boston &
Maine Corp., supra, the Commission, on April 25, 1966, authorized its General
Counsel to take the position in future court proceedings that Section 13a(1)
orders of the Commission are subject to judicial review. Thus, the Commission
agrees with the view expressed in S. Res. 284 that it is manifestly unfair and
contrary to the intent of the Congress to permit carriers to appeal from Section
13a(1) orders while denying to the public any comparable right of appeal. If
the decision in New Hampshire v. Boston & Maine Corp., supra

' 
is followed by

other courts, I am confident that the Commission would support an appropriate
amendment to Section 13a(1).
I have been advised informally that the State of Vermont and the Boston and

Maine may be able to reach some agreement respecting continued operation of
the day trains involved in Finance Docket No. 24000 until early September and
the overnight trains until next April. In any event, if petitions for reconsideration
of the report of Division 3 are filed, I assure you that they will be given prompt
and careful attention.

Sincerely,
JOHN W. Rum, Chairman.

Mr. TUCKER. As the Chairman says, we have discussed this; that
is, the Chairman and I have discussed it, the time limitation. That
I would like to make clear. As the Chairman indicated, it is a matter
right now of individual discussion and it is not connected with the
Commission's consensus.
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In that context I simply suggest that it is a matter that the Chair-
man and I intend to take up with the Commission and get the Com-
mission's viewpoint and concensus on, if any.
So that should be clear on the record.
In regard to anything we say about the limitation, we are not

speaking for the Commission.
But I would like to direct the committee's attention to the nature

of the type of case we are beginning to get under section 13.
For the most part up until the New Haven problem, Senator, we had

single trains, or maybe two trains which division 3 or the Commission
could very adequately dispose of in the time limitations laid down by
the Congress under the 1958 act.
The New Haven case was a most difficult problem by way of time

limitation, the 4-month period, in getting a good extensive discussion
of the principles involved in a huge railroad discontinuing all or a
great portion of its service, rather than one or two trains.
So we are suggesting, Senator, that that could very well be the case

in the future. The New York Central has recently announced that it
will—and this is not before us, but they have made a public announce-
ment—that it intends to take a look at all of its service, and overhaul it
or restructure it. I don't know what the description was. But I do
know that if they do that, it .would involve a great number of dis-
continuances, and also a change or restructuring of all of the rail
passenger service. We may run into that in several other railroads,
possibly as many as five or six others, I don't know. I don't want to
suggest or encourage that in any way.
But if we do, we have a serious problem with the 4-month limitation.

We are not dealing with the economics of a particular train and the
passenger head count. It is a problem.
Now we wouldn't run into that in 13a (2) ; it would be mostly 13a (1),

because of the extensiveness of a single railroad's operation.
I don't know what the railroad industry's feeling or reaction is with

regard to this procedure. But I can suggest from my own experience
with the New Haven case that there are also some evidentiary prob-
lems, the question of costs and economic viability, for a large segment
of passenger service, or all of it, being brought to the attention of the
hearing examiner, or the Commissioner who hears the case.

Public witnesses can be tremendously extensive and all of them are
entitled to be heard and the Commission has gone to great lengths to
make sure that every segment of the public is heard and understood
in these cases.
So that understanding that it is a new type of case we have in the

New Haven and cases that we may get along those same lines, the
Chairman and I have, individually, discussed the question of the time
limitation, as well as the nature of the proceedings.

There are other aspects to section 13 that we may discuss too. For
example, there is a question of who has the burden of proof in a section
13 proceeding.

Senator LAITSCHE. Let's not get into that at this time.
Senator COTTON. You have said exactly what I was going to ask

you, and bring before this committee as forcibly as I could, and
Senator Aiken has rendered a distinguished service in formally bringing
it before the Congress.
In other words, whereas in the past you were dealing with dis-

continuing a single train, today in this particular instance the action
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taken by the railroads—and I am not commenting on whether it is
justified or not justified—virtually cuts off and puts to a final end
all of the passenger service for northern New England and more
specifically the States of Vermont and New Hampshire, and into
Canada, too.
In other words, as you have so well said, this law enacted by the

Congress and the justice who happened to be presiding over the New
Hampshire court at that time, as Senator Aiken has very well said,
attributes great negligence or even wrong intent to the Congress, when
Congress considered that, presumably, they were dealing with the
oldtime situation where train A or train B or train X was discontinued.
Now, as you said, we are dealing today and will be dealing perhaps

in the immediate future with the cutting off of all passenger service
for a whole segment of this country.
Now in view of that fact, I understand from your remarks that you

are willing to prepare and present to this committee and to the Con-
gress amendments to the law which will deal with this new situation.
Is that correct?
Mr. BUSH. Commissioner Tucker and I feel that we should present

our thoughts to the Commission and of course the Commission would
have to present that. We could not, individually.
Senator COTTON. Yes. But you have that in mind?
Mr. BUSH. Yes. In 13a(2), under which this time limitation

applies to train-off cases of interstate trains, we have that problem.
In 13a(1) pertaining to intrastate trains, each one becomes a case, and
we would have the time necessary to handle it, without a limitation.

Senator COTTON. But in the present instance that we are discussing
this morning, the patient is dead, and there is no provision in the law,
I gather from you, and that apparently was the basis of the court
decision, there is no provision under the present law as interpreted
by the courts and by you, to keep the patient breathing until the
procedure is gone through to try to restore life or until it is definitely
decided it is a hopeless case.
In other words, the passenger service for a whole section is chopped

off and under the law in its present form we have got to go through
the process. The Congress doesn't have to wait, but I for one would
hate to move without the Commission's advice and guidance in
revising the statute, a statute that is as far reaching and as important
as this in this field. But we are nearing the end of this session of
Congress. How much time would it take for you to get the con-
sideration by the whole Commission and present to this committee—
some amendments to this law that would remedy this situation?
Now this committee, Mr. Chairman, if we pass a resolution, if we

report immediately a resolution such as the distinguished Senator from
Vermont gives us, and get it on the docket or get it through the
Congress before its adjournment, might have some bearing on the
attitude of the courts. It might have some bearing, but it is an
unfortunate way to have to proceed, but it seems to me the only way.
How long would it be, before the Interstate Commerce Commission

could consider this and could have prepared for this committee some
amendment to this law, or redrafting of this law to meet the situation
we are now confronting; namely, the discontinuance of service in a
whole section of the country?
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Mr. KAHN. Senator Cotton, before the Chairman responds to
your question specifically, may I comment very briefly with respect
to the remedies that appear to be available under the existing legisla-
tion.

Certainly in the Vermont case we found we were confronted with
imminent train discontinuance, and the Public Service Board of the
State of Vermont did not hesitate at all to invoke the aid of the U.S.
District Court for the District of Vermont, and that court did enter
a temporary restraining order requiring the continued operation of
the trains.
At the end of the initial 10-day stay period, the court met again,

this time convened as a statutory three-judge court, and again, not-
withstanding any apparent deficiencies in the existing legislation, the
U.S. District Court for the District of Vermont entered an order
requiring the continued operation of the trains.

It was only at the third session of the court—again the court con-
stituted as a statutory three-judge court—that a majority of the
court found that the State of Vermont had failed to establish immed-
iate irreparable injury such as would be required to have the tem-
porary restraining order ripen into an interlocutory injunction, which
interlocutory injunction, Senator Cotton, might well run throughout
the period, months, even years if necessary until the actions of the
Commission were finally reviewed by the court.
And so it was only upon a finding by the district court, which find-

ing incidentally I understand is being appealed by the public service
board of the State of Vermont, that the State of Vermont had failed
to make out a requisite showing for an interlocutory injunction, that
the court felt the trains could be discontinued as proposed by the
railroad.
Now the Chairman, I am sure, will respond to your specific question,

Senator.
Senator LAUSCHE. What was the nature of the action in the

Vermont court? Was it an action in equity, to enjoin the discon-
tinuance? Or was it an action appealing from an order of the Com-
mission?
Mr. KAHN. Mr. Chairman, it was both. It was an action serving

review of the preliminary order of the Division 3 of the Commission
and also for interim relief requiring the continued operation of the
trains.

Senator LAUSCHE. All right. Proceed.
Mr. BUSH. In other words, I would say that in layman's language,

Senator Cotton, the mechanics appeared to have been available to
that court to delay the discontinuance of the train if the State of
Vermont had made a case of irreparable damage. I think that ties
in with your line of questioning.

Senator COTTON. In other words, you are saying that the law in
its present form permits remedial and timely action if the evidence
seems to justify it?
Mr. BUSH. That was our interpretation of the finding of that three-

judge court, yes, sir.
Senator COTTON. IS it your personal opinion, if I may ask you—

I understand you are not speaking for the Commission because you
haven't presented it to the full Commission—but is it your personal
opinion that a revision of this statute, however, is necessary in view

69-242-66-4
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of the new developments and of the widespread discontinuance of
service that is now asked for and may be asked for in other cases in
contradistinction to the taking off of a train here and there?
Mr. BUSH. I was just asking my counsel about this. My personal

view is yes, and I wanted to know if I could say so.
Senator COTTON. Then may I again ask the question—we have

wandered away from it—how long approximately do you think it
would be, if the Commission should agree with your opinion you just
expressed, if they should agree, how long would it take to submit a
rather careful revision of this statute to us?
Mr. BUSH. I will ask Mr. Tucker to respond to that.
Mr. TUCKER. Senator, as we pointed out, the Chairman and I have

just discussed this very recently 
Senator LAUSCHE. You can answer the question. He asked you

how long will it take you to decide whether you will recommend a
modification of 13(a) (1)?
Mr. TUCKER. That would be entirely up to the Commission, Mr.

Chairman.
Senator COTTON. My point is this: I understand that both the

Chairman and Vice Chairman of the Commission are not authorized
to express an opinion for the Commission. I am simply saying that
if the Commission should concur with the opinion just expressed by
the Chairman that a revision of the law is necessary, how long ap-
proximately would it take to get the proposed revision up here to us,
so we can have something to act upon?
Mr. TUCKER. I would suggest 2 or 3 weeks, Senator Cotton.
Senator COTTON. Well, I am happily surprised.
Senator LAUSCHE. Senator Prouty?
Senator PROUTY. I yield to Senator Aiken.
Senator AIKEN. I just have a clarification. I wanted to point out

this case, the Boston Sz Maine discontinuance, on the part of the State
of Vermont, there is only about 25 miles of track in Vermont, and
not over 100 miles between Springfield, Mass., and White River
Junction, Vt., over which the Montrealer runs, but there are about
700 miles in the whole run from Washington to Montreal.
The point I wanted to make is that just because one road can show

that for a short distance it does not make satisfactory profits, is it then
advisable to permit the abandonment of the entire run? That is all
I had to say.

Senator PROUTY. I would like to follow up Senator Cotton's ques-
tioning.
In the Vermont case, Division 3 issued the order without a report.

Is that correct?
Mr. BUSH. It issued the order and immediately followed up with

the report. They had prepared their report, but, due to that 4-month
limitation, they did not have it typed in clean form.
In other words, they had the report, but they had it in such rough

form that the last day they didn't have it typed.
Senator LAUSCHE. You mean they didn't have the report ready

within the 4-month period?
Mr. BUSH. They had the report—yes, that is correct, Senator

Lausche. They had the report, but they did not have it ready for
circulation.

Senator PROUTY. Well, in effect, this meant, because of the time
element, Vermont could not pursue its administrative remedy.
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Now I am referring to an appeal for reconsideration to the Com-
mission before the trains were taken off.
Mr. BUSH. That is correct, yes.
Senator PROUTY. That, of course, is the crux of the whole matter.

The State of Vermont has not had sufficient time in which to prepare
its case.

Mr. BUSH. Sir, I agree this is a most difficult situation. When the
Transportation Act of 1958 was passed, as I say, it seemed at that
time that 4 months was an adequate time and the Division 3 
I would like to clarify one thing—Division 3 handles all of these

train discontinuances, unless there is some very special reason that
the whole Commission should ask to take it over, or the Division
should ask that the Commission does take it over. I have not seen
the record that was prepared for the discontinuance, as far as the
Boston & Maine part of the trains is concerned. As I say, the three-
judge court found that they could not extend the time limit because
the State of Vermont had not shown irreparable damage, and I only
know that from their statement.

Senator PROUTY. May I suggest that the State of Vermont has not
had sufficient time in which to present its views? I doubt whether
this three-man court had sufficient information with respect to this
case to render a judgment based on the facts.
Now, certainly the Commission is far more competent to analyze

the situation, when an appeal is made for reconsideration, and I assume
it has been or will be.
I think the Commission can act then. But we want to keep the

trains running.
Mr. BUSH. There have been negotiations between the Governor,

as you know, Senator, and the Boston & Maine. They could allow it
to continue. And, we, on reconsideration, if Division 3 or the whole
Commission, if the Commission takes it over, reverse the decision,
then the trains would have to go back on.
Senator PROUTY. How many instances have there been when trains

have been taken off and the Commission has ordered the service to be
reduced?
Mr. BUSH. There have been very few cases. Of course, there have

been very few cases that are comparable to this, where a full Commis-
sion decision, such as the New Haven decision, appears at least to be
in some conflict with the Division's case, but there are two separate
records there.
There have been hundreds of train discontinuance cases and, to my

knowledge no court has ever reversed the final decision of the Com-
mission. Usually that decision is Division 3 of the Commission.
Senator PROUTY. I have been advised unofficially that the Boston

& Maine would agree to maintain service until April 1, providing the
State would agree to take no further action before the Commission.
Mr. BUSH. I have heard that and also that they made the same

offer to the State of New Hampshire in the other case, and it was
accepted by New Hampshire and not accepted by Vermont.
Senator PROUTY. I hope Vermont is going to be more farsighted.

We don't want the trains taken off after April 1 next year, and, if we
follow the suggestion of the B. & M., that is exactly what would happen.

Senator LAUSCHE. I think we have two questions involved here,
from the standpoint of drafting general law applicable to the whole
Nation and applicable to all railroads, and local communities.
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One, the question whether, under existing law, all parties to a
proceeding pending before your Commission have the right to appeal
to the district court?
Two, whether the language of section 13(a), which, according to my

reading of your letter, states that, at the end of 4 months, if the Com-
mission has not acted, the railroad or carrier can discontinue its
service.
Now, I contemplate taking up those two matters seriatim.
One, I ask your counsel, Is it your opinion that, under the law as

now written, every party to an action pending before the Commission
has the right to appeal to the district court, after you have entered an
order, in conformity with section 1336?
Mr. KAHN. Very definitely, Mr. Chairman.
Senator LAUSCHE. You do not believe that we need to change the

law, rewrite the law, so as to insure that every party shall have the
right of appeal?
Mr. KAHN. That is my view, Mr. Chairman.
Senator LAUSCHE. Now, getting to the second subject, my asso-

ciates here have discussed this matter of whether adequate time under
the law has been granted to your Commission to efficiently make your
investigation and determine whether the service should be discon-
tinued or ordered to be continued.
Now, Mr. Bush, in your letter you say:
As you know—

This is addressed to Senator Prouty—
section 13(a) (1) of the Interstate Commerce Act provides that a carrier may
discontinue certain passenger train operations upon 30 days' notice.

Does that mean that a carrier can serve notice to you on one day
and 30 days later discontinue the service?
Mr. Ki. HN. It does not, Mr. Chairman.
Senator LAUSCHE. Reading further:

But that the Commission may institute an investigation of the proposed dis-
continuance within that 30-day period.

That is, when a carrier serves notice upon you that it intends to
discontinue its service, you may immediately proceed to conduct an
investigation?
Mr. KAHN. That is correct, Mr. Chairman.
Senator LAUSCHE. Is that usually done?
Mr. KAHN. I believe in most instances an investigation is under-

taken, yes, sir.
Senator LAUSCHE. Now we get down to the core of the matter, as

I see it.
And that a carrier may discontinue operations if the Commission grants its
application.

Now that is obvious. Let's assume that, under this language, you
have granted the right to discontinue. Would all of the parties to
the action have a right to appeal against the judgment rendered in
favor of the carrier?
Mr. KAHN. Most assuredly.
Senator LAUSCHE. Right. Now further—

And that a carrier may discontinue operations if the Commission fails to act
with 4 months.
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That rule, in effect, says that, unless the Commission acts within 4
months, the carrier is ipso facto invested with the right to discontinue
the service. Is that correct?
Mr. KAHN. Yes, sir.
Senator LAUSCHE. Do you think that 4-month period is adequate

for the Commission to intelligently investigate and render a decision?
Mr. KAHN. It is my personal judgment, Mr. Chairman, that, in

most instances, the 4-month period is adequate.
Senator LAUSCHE. In what instances and under what complica-

tions does the 4-month period become inadequate?
Mr. KAHN. Certainly, Mr. Chairman, in those instances described

by Vice Chairman Tucker, where the proposal contemplates the dis-
continuance of a number of trains, the 4-month period would seem to
be inadequate there.

Senator LAUSCHE. Would it or would it not be advisable to amend
this law, so as to provide that, at the end of the 4-month period and
the failure of the Commission to act, the discontinuance may be put
into effect, unless the Commission, by majority vote, orders an addi-
tional period to enable it to complete its investigation and make its
findings?
Mr. KAHN. If you care for my personal view, Mr. Chairman 
Senator LAUSCHE. Yes.
Mr. KAHN. I think that would be a splendid amendment to be

adopted.
Senator LAUSCHE. Now, is there any third phase?
I mentioned two of them: (1), the right of appeal, and (2) the need

for amending this language we just discussed.
Is there a third aspect of it that you see that is pertinent, that we

ought to give attention to?
Mr. KAHN. No, sir, Mr. Chairman. I think that adequately

covers it.
Senator LAUSCHE. All right.
Any further questions?
Senator COTTON. The resolution which is before this committee

this morning—we have been discussing amending the law and that,
in my own mind, is imperative, but, actually, the matter before this
committee this morning is the resolution of Senator Aiken. And
that resolution is intended to bring about an expression of the Congress
that would be obvious and available to the courts, that it was not the'
intent of the Congress to, when it passed the 1958 act, that action by
the Commission which was not technically in the form of an order, but
simply dismissed the proceedings and permitted the discontinuance,
should not be subject to review.
Would you--again I realize you are speaking as Chairman and not

for the Comn;iission—would you object if Congress saw fit to so express
itself? As a tide-over until we could do something?
Mr. BUSH. Personally, I agree with the sense of the first part of the

resolution, and I think we have adequately covered that in our
testimony.
Senator COTTON. Thank you.
Senator LAUSCHE. May I point out—and this requires some ex-

planation from your Commission—On August 25, 1965, a letter was
written to Senator Warren G. Magnuson, the chairman of this com-
mittee, with respect to S. 1394, and in that letter signed by Charles
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A. Webb, Chairman of the Committee on Legislation—is he connected
with you?
(The letter follows:)

AUGUST 25, 1965.
Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

DEAR CHAIRMAN MAGNUSON: Your letter of March 5, 1965, requests the
Commission's views on a bill, S. 1394, introduced by Senator Hartke, "To amend
section 13a of the Interstate Commerce Act with respect to the discontinuance
or change of certain operations or services of trains and ferries". This matter
has been referred to our Committee on Legislation. After consideration by that
Committee, I am authorized to submit the following comments in its behalf:

Section 13a was added to the Interstate Commerce Act by the Transportation
Act of 1958 because of the severe financial losses incurred by many railroads in
passenger train operations and the difficulties and delays encountered in a number
of States in obtaining authority to discontinue little-used services. Section 13a
affords the railroads a means of obtaining prompt relief from obligations to operate
trains or ferries for which there is no longer sufficient public need to justify the
heavy financial losses involved.
At present, section 13a consists of two paragraphs. The first deals with trains

or ferries operating across State lines, and the second with trains or ferries oper-
ating wholly within the boundaries of a single State. Entirely different procedures
are provided under the respective paragraphs.

S. 1394 would amend section 13a by adding two new paragraphs, (1) and (4),
and by redesignating present paragraphs (1) and (2) as paragraphs (2) and (3),
respectively. No other change would be made in present paragraph (2), and
present paragraph (1) would be further changed to the extent of limiting its
application to a train or ferry "other than a passenger train or ferry". The
provisions of existing paragraph (1) apply to both freight and passenger trains
and ferries but no applications have been filed under Section 13a for the discon-
tinuance of trains engaged exclusively in freight operations.
The provisions of proposed new paragraph (1) constitute an approach to

discontinuances or changes in interstate passenger train or ferry services quite
different from that provided in present paragraph (1). Paragraph (1) now
contains the following salient features:

1. It applies only where the railroad's right to discontinue or change the
operation of any interstate train or ferry is subject to the constitution or statutes
of any State or any regulation or order of any court or administrative or regulatory
agency of any State.

2. A railroad may invoke the procedure under paragraph (1) by filling with the
Commission (and mailing to the Governors of the States and posting in the
stations and other facilities to be affected) a notice of such proposed discon-
tinuance or change at least 30 days in advance of its effective date.

3. In the absence of affirmative action by the Commission, the railroad may
effect the proposed discontinuance or change in accordance with the notice, "the
laws or constitution of any State, or the decision or order of, or the pendency of
any proceeding before, any court or State authority to the contrary notwith-
standing."

4. During the 30-day notice period, the Commission is authorized "either upon
complaint or upon its own initiative without complaint, to enter upon an investi-
gation of the proposed discontinuance or change".

5. If it institutes such an investigation, the Commission may also, by order
served upon the carrier at least 10 days prior to the effective date of the proposed
discontinuance or change, require continuance of the service pending hearing and
decision "but not for a longer period than four months", at the end of which time
the carrier may effect the discontinuance or change if the investigation has not
been concluded.

6. If, after hearing in the investigation, "the Commission finds that the opera-
tion or service of such train or ferry is required by public convenience and neces-
sity and will not unduly burden interstate or foreign commerce," it may by order,
notwithstanding the expiration of the 4-month period, require the continuance or
restoration of operation or service of the train or ferry, in whole or in part, but
only for a period of not exceeding 1 year from the date of its order.

7. At the expiration of a Commission order requiring continuance or restora-
tion of an operation or service, the jurisdiction of the State or States concerned is
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no longer superseded unless the procedure under the paragraph is again invoked
by the carrier or carriers involved.
Thus, the provisions of present paragraph (1) are permissive in nature, giving

the Commission jurisdiction over discontinuances of interstate trains or ferries
only where the carrier's right to discontinue is subject to State law or regulation
and the carrier invokes the Commission's jurisdiction. A carrier may, if it wishes,
elect to proceed under applicable State law rather than under the provisions of
Section 13a(1). If no State laws are applicable, it is then free, in its discretion,
to discontinue or change its train or ferry services without Federal action, unless
the discontinuance amounts to complete abandonment of a line of railroad, or of
operations thereover, within the purview of Section 1(18) of the act.
In contrast, proposed new paragraph (1) would require a railroad to obtain

authority (in the form of a certificate) from this Commission before it could effect
a discontinuance or change in the operation or service of any interstate passenger
train or ferry, regardless of the existence or absence of applicable State laws or
regulations.

It seems clear that this proposed new paragraph would remove from the States
all jurisdiction over discontinuances or changes in operation or service of all inter-
state passenger trains or ferries. In addition, even where no State laws are
applicable, it would compel the carriers to obtain Commission approval to effect
such discontinuances or changes, whereas they may now take such action without
either State or Federal approval. We do not believe that the States should be
completely divested of jurisdiction over interstate passenger train or ferry dis-
continuances or changes, or that the freedom of carriers to decide whether to
proceed under Federal or State law should be eliminated. Where no difficulties
or delays are anticipated or encountered in obtaining State authority to dis-
continue little-used services, the carrier may find it advantageous to proceed
under State law to obtain relief from deficit operations. In the absence of any
compelling reason for completely superseding the jurisdiction of the States in this
area, we do not favor this provision in the bill. Since the purpose of enacting
section 13a was to afford the carriers a means of obtaining relief from unduly
burdensome State requirements, it would be entirely inconsistent with that
purpose now to impose upon them a requirement that they must obtain Com-
mission approval to discontinue an interstate passenger train or ferry where no
State laws or regulations are applicable. We oppose that requirement in S. 1394.

Instead of the notice procedure now provided in section 13a(1), proposed new
proposed new paragraph (1) would require the filing of an application with the
Commission for a certificate authorizing the proposed discontinuance or change
in interstate passenger train or ferry service. Every application would be made
the subject of a hearing. The Commission could authorize the proposed discon-
tinuance or change if, after the hearing, it found "that (a) the present or future
public convenience and necessity require such discontinuance or change, in whole
or in part, of the operation or service of such passenger train or ferry, and (2) [sic]
the continued operation or service of such passenger train or ferry without such
discontinuance or change, in whole or in part, will constitute an unjust and undue
burden upon the interstate operations of such carrier or carriers or upon interstate
commerce."
As indicated, the bill provides that the Commission must find that the present

or future public convenience and necessity "require", rather than "permit", a
proposed discontinuance or change. The test thus imposed would be more
stringent than that presently provided in section 13a(1). Under the present
language the Commission may order service to be continued or restored if it
determines that such continuance or restoration is required by public convenience
and necessity. The statutory test usually provided for passing on proposed
abandonments of line or curtailments of service, such as contained in sections
1(18) and 13a(2), is that the present or future public convenience and necessity
"permit" the proposed abandonment or curtailment. Accordingly, if S. 1394 is
favorably considered by the Committee, we recommend that the word "require"
in line 7, page 2, of the bill be changed to "permit". Parenthetically, it also
appears that the figure "(2)" in line 9 of the same page should be changed to
"(b)" and that "the States" at line 16 should be changed to "each State".

With respect to the rigid requirement that a public hearing be held in every case,
the Commission has found, from its experience in abandonment proceedings
under section 1 (18) , that it is desirable for it to have some discretion in determining
whether the matter should be set down for hearing. This is particularly true
where no protests are filed. If the bill is favorably considered, we recommend
it be amended to give the Commission some discretion in this respect. In the
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exercise of such discretion the Commission would, of course, continue to consider
all objections to proposed discontinuances or changes in service or operations.
In commenting on various bills to amend section 13a, the Commission has

recommended (a) that the 30-day effective-date notice provision be extended to
40 days, (b) that the 4-month period during which it may require continuance of
service pending investigation and hearing be lengthened to 7 months, and (c) that
the burden of proof be placed expressly upon the carrier proposing the discontinu-
ance. In recommending these changes, the Commission recognized the de-
sirability of proceeding with all reasonable dispatch, but at the same time noted
that it had found it extremely difficult to meet the very brief time limits now
prescribed, and only then by short-cutting procedures normally followed in
contested formal proceedings. The necessity of resorting to such abbreviated
procedures makes it impracticable, for example, to provide for service of a hearing
examiner's recommended decision and for the filing of exceptions thereto. The
recommended decision procedure frequently serves a useful purpose in defining
and simplifying the issues and in focusing attention upon the important features
of a case.
The procedural approach taken in proposed new paragraph (1) is, except for the

requirement that State authority first be sought, similar to that now provided in
present paragraph (2). It would, in effect, not only implement all of the afore-
mentioned prior recommendations of the Commission, but would go even further
by eliminating the burdensome deadlines entirely. If amended as hereinabove
suggested, we would favor enactment of proposed new paragraph (1).
The amendment proposed in section 2 of the bill would merely have the effect of

limiting the notice procedure now provided in present paragraph (1) to proposed
discontinuances or changes in interstate freight train or ferry service,—a service
which is not generally subject to State regulation. We have no objection to this
change, which, on the basis of the Commission's experience, would have little
practical effect since this procedure has never been invoked for proposed discon-
tinuances of trains engaged exclusively in freight operations. However, for the
reasons stated above, we recommend that the time limitations be extended and
that the burden of proof be placed expressly upon the proposing carrier or carriers.
Proposed new paragraph (4), which would be added by section 3 of the bill,

would empower the Commission to authorize or refuse to authorize proposals filed
under either new paragraph (1) or redesignated paragraph (3). The Commission
would also be authorized to attach to any such authorization, such terms and
conditions as in its judgment the public convenience and necessity may require,
including terms and conditions for the protection of the interests of employees
adversely affected. Upon the receipt of such authority the carriers could effect
the proposed discontinuance or change, upon compliance with such terms and
conditions as may be prescribed, without securing any other authorization.
Violations could be enjoined by any court of competent jurisdiction, and penalties
of fine or imprisonment or both would be provided.
In proceedings under section 13a(1) the Commission has stated that the statute

is clear and unambiguous as to conditions under which railroads may discontinue
trains, and that there is no warrant in the law for imposition of additional condi-
tions or restrictions. Chicago, R. I. & P. R. Co. Discontinuance of Trains, 317
I.C.C. 601. It has also stated in this connection that where the evidence does not
justify the findings which are prerequisite under the statute to an order requiring
continued operation of a train, it is not empowered to impose upon the carrier
conditions similar to those required by section 5(2)(f) in connection with unifica-
tions or those customarily imposed in connection with abandonment proceedings
under section 1(18) to protect railway employees who may be affected adversely
by the proposed discontinuance. Great Northern Railway Company Discontinuance
of Service, 307 I.C.C. 59. In that case the Commission also found, however, that
in determining whether or not operation of a train or ferry is required by the pub-
lic convenience and necessity, consideration should be given to the probable effect
which discontinuance of the train will have upon the employees. See also Chi-
cago, M., St. P. & P. R. Co., Discontinuance of Service, 317 I.C.C. 691. If pro-
posed new paragraph (4) is enacted, the nature of the conditions that could be
imposed, such as a condition requiring a substitute service or a change in service
of other trains not directly involved in the proceeding, should be set forth more
specifically. Otherwise, interpretations may be urged upon the Commission and
the courts that are much broader than those intended to come within its purview.
Similarly, the nature of the protection to be afforded adversely affected employees
should be stated more explicitly, as it is now in sestion 5(2)(f) of the act.
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Furthermore, we believe that the imposition of severe criminal penalties against
"any trustee, lessee, agent, or person, acting for or employed by such carrier,
who knowingly authorizes, consents to, or permits any violation of the provisions
* * *" is too harsh and would have the effect of throwing cases into complicated
criminal proceedings that would impose heavy burdens on the courts and District
Attorneys. The injunctive relief provided in proposed new paragraph (4) is a
far more suitable remedy than the drastic criminal penalties set forth in the
proposed new paragraph. If, however, additional enforcement remedies are
deemed necessary, forfeiture provisions such as those provided in section 16(8)
of the Act for knowingly disobeying an order made under the provisions of sec-
tion 3, 13, or 15, would be less ob4ectionable than the criminal penalties specified
in proposed new paragraph (4). (Italic supplied.)
For the reasons set forth above, we do not favor enactment of S. 1394 in its

present form.
Respectfully submitted.

CHARLES A. WEBB.
COMMITTEE ON LEGISLATION,
CHARLES A. WEBB, Chairman,
ABE MCGREGOR GOFF.

Mr. BUSH. Yes, sir, he was last year's chairman of the Commission,
and also chairman of the Committee on Legislation.
Senator LAUSCHE. He said, in commenting on various bills to

amend section 13(a) :
The Commission has recommended that (a) the 30-day effective day notice

provision be extended to 40 days (b) that the 4-month perioa, during which it
may require continuance of service pending investigation and hearing be length-
ened to 7 months; and (c) the burden of proof be placed expressly upon the carrier
proposing the discontinuance.

Now that letter was written by your chairman.
Mr. BUSH. Frankly, Senator Lausche, I had forgotten that.
Senator LAUSCHE. Written on August 25, 1965. I have nothing

further.
Senator COTTON. Now Senator Aiken is not a member of the com-

mittee, but would it be all right if he asked a question?
Senator LAUSCHE. Yes. Senator Aiken?
Senator AIKEN. I don't want to take time. I simply wanted to

submit that the Interstate Commerce Commission issued its order,
which the State of Vermont considered adverse, on July 6.
The report was issued on July 15, when it was received by the State

officials, I don't know, presumably the following day. And yet, the
representative of the State had to appear in court on the 18th.
I would submit that 48 hours, even 72 hours, is hardly sufficient time

to read and digest, the report and prepare a case for the State.
Mr. BUSH. I would only comment to the extent, Senator Aiken,

that it was Division 3, that issued the order and the report, not the
whole Commission.
Senator AIKEN. That is right.
Mr. BUSH. Also, had the order not been issued the day it was,

automatically, as I understand it, the trains could have been dis-
continued, because the 4 months expired.

Senator AIKEN. Do you have any recommendation to make as to
how to keep the trains running while the whole Commission is review-
ing the matter?
Mr. BUSH. Well, I understand that the Boston & Maine—and

this is only from hearsay—that the Boston & Maine has offered to
continue the trains until April 1 and September 2, respectively.

9-242-6e 5
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Senator AIKEN. In return for the State agreeing to never bother
them again.
Mr. Bum'. Yes. All I am leading up to is there must be come

middle position there.
For example, I further understand, again from hearsay, that they

have voluntarily agreed to continue them on through this week.
Maybe they could negotiate it into a longer period than that.
Senator AIKEN. Well, from experience, I wouldn't want to trust any

promise made by the Boston & Maine Railroad. It has not been
under ordinary management, if I may say so. That is all, Mr.
Chairman.

Senator LAUSCHE. Senator Prouty?
Senator PROUTY. Mr. Chairman, the Commission's position seems

to be that a State is entitled to review by a Federal court of an Inter-
state Commerce Commission order. But that it is not entitled to
interim injunctive relief. Is that the position you have taken?
Mr. KAHN. Mr. Senator, our position in this regard rests solely

upon the present language of the statute, which seems to contemplate
that the Commission is powerless to require the continued operation
of the trains after the 4-month period.

Consistent with that, we doubted that a court would have jurisdic-
tion to order the continued operation of the trains. The U.S. District
Court for the District of Vermont quite obviously disagreed with the
Commission and did enter an injunction requiring the continued opera-
tion of the trains. At least for two 10-day periods, until it was per-
suaded that the trains should come off, in the absence of proof of
immediate irreparable injury.

Senator PROUTY. It would be very helpful if the statute were
amended, would it not?
Mr. KAHN. I am really not competent to answer, except to say

that, where a proper case were made out for interim relief, at least we
know that, in one court, the Vermont court, it would feel itself em-
powered to require the continued operation of the trains.
Senator LAUSCHE. I earlier asked you whether the proceedings in

Vermont had two chapters, one, an appeal in pursuance to section
1336, and the other, an action in equity seeking injunctive relief.

Is that the fact, or isn't it?
Mr. KAHN. That is the fact, Mr. Chairman.
Senator LAUSCHE. Now, under the action for injunctive relief, you

have to establish certain facts before the relief can be granted.
Mr. KAHN. Most assuredly, and included among those would be a

showing of immediate irreparable injury.
Senator LAUSCHE. Do we have any statute in the Interstate

Commerce Commission that gives the right of equitable relief to
the parties under section 1336, or otherwise?
Mr. KAHN. Yes, sir.
Senator LAUSCHE. The court does have 
Mr. KAHN. The courts exercise equitable jurisdiction all of the time.
Senator AIKEN. Mr. Chairman?
Senator COTTON. Pardon me. I was startled and disturbed when

the Chairman said it was his understanding, from hearsay, that New
Hampshire foreclosed their case and settled for service to April 1.
The Chairman has good reason to believe that is the case?
Mr. Bum. I will ask counsel to respond.
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Mr. KAHN. Senator Cotton, rather than rely on our recollection
of the circumstances that prompted the withdrawal of the appeal to
the Supreme Court, may we subsequently send a letter to the com-
mittee?
Senator COTTON. Now, that was a more or less personal question,

Mr. Chairman. I am sorry, if that is so. I wish that the authorities
in New Hampshire would consult the Senator once in awhile.

Senator LAUSCHE. All right. I think that is all.
We will call the next witness. Thank you very much.
Mr. BUSH. Mr. Chairman, it might be of some help, I think, if

I would ask to insert this in the record. It is a summary of all of the
train discontinuance proceedings since the Transportation Act of
1958, up to date. It shows how many were approved and how
many were denied. and investigated, and so forth.
Senator LAUSCHE. Fine. It will be included in the record.
(The documents referred to above follow)

Proceedings under sec. 13(a) of the Interstate Commerce Act as of June 30, 1966

Proceedings Trains
involved

1. Interstate trains:
a. Notices:

Pending 1 2
Becoming effective without investigation 118 51
Dismissed without investigation 1 6
Investigations instituted 148 881

Total 

b. Investigations:

168 940

Discontinuance peimitted 88 571
Continuance required 26 143
Proceeding involving both continuance and discontinuance_ _ 12 (2)Dismissed _ 8 127
Withdrawn  4 15
Pending 10 25

Total 148 881

2. Intrastate trains:
Petitions pending 3 6
Petitions granted 21 325
Petitions denied 4 37
Petitions granted in part, denied in part  3
Withdrawn  2 16
Dismissed 11 65

Total 44 449

Includes a ferry discontinuance proceeding in which no train was involved.
2 255 continuance, 100 discontinuance. These trains are counted under the designations "Discontinuance

permitted" or "Continuance required."
3 21 denied, 12 granted. These trains are counted under the designations "Petitions granted" or "Peti-

tions denied."
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Senator LAUSCHE. The next witness is Mr. Chester S. Ketcham,
counsel of the State of Vermont.

STATEMENT OF CHESTER S. KETCHAM, COUNSEL, STATE OF
VERMONT, BOSTON & MAINE DISCONTINUANCE CASE

Senator LAUSCHE. Mr. Ketcham, we are glad to have you here.
You may proceed with the presentation of your paper.
Mr. KETCHAM. Thank you, Mr. Chairman.
I greatly appreciate the opportunity of being here. I have several

comments to make on some of the prior discussion before, but I
think it would be more orderly if I read my statement first.
My name is Chester S. Ketcham. I am an attorney representing

the Public Service Board of the State of Vermont in regard to the
proposed discontinuance of passenger service in Vermont by the
Boston & Maine Corp.
In connection with this case, I have become acquainted with 47

U.S.C. 13(a)(1), which is commonly referred to as the Passenger
Train Discontinuance Act.
It is my judgment that 13(a) (1) gives the public a right of review

in Federal courts from a determination by the Interstate Commerce
Commission adverse to the public. Certainly, equity and fairness
requires that the public and the carrier have equal rights to appeal
from adverse Commission action. Unfortunately, however, four three-
judge district courts have indicated that the public has no right of
review under this particular section of the statute. (Sludden v.
United States, 211 F. Supp. 150, U.S.D.C.M.D. Pennsylvania 1962;
State of Minnesota et al. v. United States et al., 238 F. Supp. 107,
decided February 15, 1965; State of New Hampshire v. Boston &
Maine Corp., United States of America and Interstate Commerce
Commission, 251 F. Supp. 421, decided December 28, 1965; State of
New Jersey et al. v. United States et al., D.C.N.J., 168 F. Supp. 324,
1959).
These decisions were rendered in spite of the fact that the carrier

does have a right of review from an adverse ruling of the Commission.
The problem was thoroughly pointed out in the case of the State of
New Hampshire v. Boston & Maine Corp. et al., where Justice Sweeney
held there was no right of review by the Federal courts when the
Interstate Commerce Commission decision was favorable to the
railroad. He specifically held that Congress did not have to be fair:
The most appealing argument in support of jurisdiction on these facts is one

based simply on fairness and equity. Since the railroad would have a right to
appeal the Commission's order that seven trains are required by the public con-
venience and necessity and must, therefore, be continued in service, the public
should have a right to judicial review with respect to the discontinued trains as
well. But the short answer to this argument is that Congress does not have to
be fair.

On this point, it is my understanding that the Interstate Com-
merce Commission also maintains the public has a right of review under
this section of the act. The adverse decision of the courts on the
question of review makes it imperative that Congress adopt the
resolution indicating that it is their intention to give everyone equal
right of review under 13(a) (1).
The Commission apparently takes the position that the law does

not allow the service in question to continue until final action by it
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has been completed. At least the Commission appeared in our case
in opposition to our court action seeking a restraining order until
such time as the Commission issued a report and we were given an
opportunity to file a petition for reconsideration.
I firmly believe also that the railroads should not be allowed to

remove passenger service until final Commission action has been
completed. If such is not the intention of Congress, the rights and
powers of the Commission may become disrupted because trains have
been removed prior to a possible reversal by the full Commission on
petitions for reconsideration. It may be extremely difficult to rein-
state train service, as the action of the railroad had become an ac-
complished fact. Rail passenger service is an urgent problem. It is
an urgent problem to the public throughout the country as well as to
the people in Vermont.

If some action is not taken by Congress in the immediate future to
clarify this statute, I am afraid that many passenger trains will be
discontinued which are needed by certain members of the public.
I concede that some persons prefer to move from one area to another

by a means of airline service. Others move by automobile. Those
which remain are normally poor persons who must travel by means
of either trains or buses. Those persons have rights which should not
be ignored. Buses are apparently flourishing, but the railroads claim
that they are not. It is hard for me to believe that honest, good
effort to provide successful rail and bus service will not result in
profitable business for both types of carriers.

After adoption of the resolution which would clarify the congres-
sional intent under 13(a) (1), I believe that the public interest would be
best protected by amendment of 13(a)(1) in the following manner:

1. Specifically spell out the right of review by the Federal courts
when a decision of the Interstate Commerce Commission is adverse
to the public.

2. Specifically spell out that the railroads shall have no right to
discontinue passenger service until final action by the Commission.
3. The statute should further be amended to place the burden of

proof in disputes over passenger, service on the carrier. The Com-
mission has continually refrained from holding who has the burden
of proof in these cases. There is certainly no good reason why the
railroad should not have the burden of proof, as it is the moving
party. Certainly, Congress has placed upon the carrier the burden
of proof in abandonment cases. I see no difference between the two
types of cases in this regard.
4. In the New Haven case the Commission indicated that there

should be a reasonable effort to successfully operate passenger service
where there is an economic viability. Certainly it is difficult, if not
impossible, to determine the question of economic viability until the
carrier has used a reasonable effort. Certainly, the question of
economic viability cannot be determined if the carrier makes an
unreasonable effort or no effort at all in operating a successful service.
Therefore, I recommend that 13(a) (1) be amended so as to require a
reasonable effort to be made by the carrier in the operation of its
service. If the carrier fails to prove such reasonable effort, the Com-
mission should not allow a discontinuance.

5. The Interstate Commerce Commission, in considering .passenger
discontinuance cases, considers the overall financial position of the
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carrier. In other words, if a carrier is in a relatively strong financial
position, it may be required to carry on a less lucrative passenger
service than as if they were in a less lucrative financial condition.
This test becomes a mockery when the Commission considers cases
under 13(a) (1) when there is pending before it a proposed merger of
the carrier involved in a discontinuance case and another carrier.
Obviously, any merger will change the financial position of the carrier
and thus change the test in determining public convenience and neces-
sity. Therefore, I would recommend that the Commission be for-
bidden to rule on a case under 13(a) while there is pending before the
Commission a proposed merger of a carrier seeking relief under that
section.
In summary, I believe statements and holdings of some district

courts relative to the fairness of Congress should be clarified by pas-
sage of this resolution. Secondly, I believe that the public will be
better protected by amending 49 U.S.C. 13(a) (1). I further believe
that amendment of this section will ultimately be for the benefit of
the private railroad industry. I say this because if carriers are not re-
quired to show reasonable effort and trains and passenger service is
discontinued throughout a large portion of this country, the public
will have to be protected through Government ownership in one way
or another. If the Government is thus required to take over the less
lucrative passenger service because of the carriers' failures to meet
their responsibilities, there is little reason to keep the more lucrative
freight service in the hands of these very same carriers.
I would propose that 13(a) (1) be amended to read as follows.
Senator COTTON (presiding). You are making a very excellent state-

ment, and we appreciate this proposed amendment greatly and I am
sure you may depend upon the committee to study it most carefully
and compare it with whatever might be suggested by the ICC. But
in view of the fact that just reading it would not give us sufficient time
to examine it, and we have two more witnesses and we might be called
to the floor, would you be willing to let this go into the record at this
point, instead of reading it?
Mr. KETCHAM. Certainly, Senator.
(Proposed amendment follows)
(1) A carrier or carriers subject to this chapter, if their rights with respect to

the discontinuance or change, in whole or in part, of the operation or service of
any train or ferry operating from a point in one State to a point in any other
State or in the District of Columbia, or from a point in the District of Columbia
to a point in any State, are subject to any provision of the constitution or statutes
of any State or any regulation or order of (or are the subject of any proceeding
pending before) any court or an administrative or regulatory agency or any
State, may, but shall not be required to, file with the Commission, and upon such
filing shall mail to the Governor of each State in which such train or ferry is
operated, and post in every station, depot or other facility served thereby, notice
at least thirty days in advance of any such proposed discontinuance or change.
The carrier or carriers filing such notice may discontinue or change any such
operation or service pursuant to such notice except as otherwise ordered by the
Commission pursuant to this paragraph, the laws or constitution of any State, or
the decision or order of, or the pendancy of any proceeding before, any court
of State authority to the contrary notwithstanding. Upon the filing of such
notice the Commission shall have authority during said thirty days' notice
period, either upon complaint or upon its own initiative without complaint, to
enter upon an investigation of the proposed discontinuance or change (except
that an investigation shall be conducted when requested by a Governor of a
State in which such train or ferry is operated). Upon the institution of such
investigation, the Commission, by orders served upon the carrier or carriers
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affected thereby at least ten days prior to the day on which such discontinuance
or change would otherwise become effective, may require such train or ferry
to be continued in operation or service, in whole or in part, pending hearing and
(final) decision in such investigation. If, after hearing in such investigation the
Commission finds that the operation or service of such train or ferry is required
by public convenience and necessity and will not unduly burden interstate or
foreign commerce, the Commission may by order require the continuance or
restoration of operation or service of such train or ferry, in whole or in part, for
a period not to exceed one year from the date of such order. The provisions of
this paragraph shall not supersede the laws of any State or the orders or regu-
lations of any administrative or regulatory body of any State applicable to such
discontinuance or change unless notice as in this paragraph provided is filed
with the Commission. On the expiration of an order by the Commission after
such investigation requiring the continuance or restoration of operation or service,
the jurisdiction of any State as to such discontinuance or change shall no longer
be superseded unless the procedure provided by this paragraph shall again be
invoked by the carrier or carriers.

Mr. KETCHAM. May I take a moment to answer a couple of points
that were raised before?
Senator COTTON. You certainly may. But why don't you complete

your prepared statement.
Mr. KETCHAM. All right.
I would further suggest that a new section be added as 13(a) (3) to

read as follows:
The carriers and a person objecting to the proposed discontinuance within the

provisions of 13(a) (1) or 13(a) (2) shall have full right of review within the provi-
sions of 28 U.S.C. 1336, 1398, 2284 and 2321 to 2325. A carrier seeking discon-
tinuance under the provision of 13(a) (1) or 13(a) (2) shall have the burden of
proof before the Commission and shall establish before the Commission the fact
that it has used reasonable effort to successfully operate its passenger service.
A carrier shall have no right to act within the provisions of 13(a) (1) or 13(a) (2)
if it has a proposed merger pending before the Commission.

I think Senator Lausche raised a very important question as to the
interrelationship between 49 U.S.C. 13(a) (1) and 28 U.S.C. 1336 in
regard to the right of review.
As I understand it, the rationale of the New Hampshire court was

first that under 13(a)(1) the Commission does not have to hold a
hearing and therefore there is no order from which a right of review
is required under 28 U.S.C. 1336. Whereas under 13(a) (2), which is
the intrastate section, these must hold a hearing. And the court in
distinguishing between the two sections held that it must be the
intent of Congress not to require a review under 13(a) (1) as there was
no requirement for an order as spelled out in 28 U.S.C. 1336.
I personally disagree with the court's interpretation of those two

sections. However, I can see where they arrived at the decision they
arrived at, and that is why I feel it is imperative that the 13(a)(1)
be amended so as to clarify the congressional intent in that regard.

Secondly, some question was raised as to the failure of the State
in our particular case to show enough evidence to allow the continu-
ance of the restraining order. I would like to point out to the com-
mittee that the test in determining whether or not an injunction is
to be continued is based on a rather severe test of irreparable harm
and that test is considerably different than the test of public
convenience and necessity.

Unfortunately I think we failed to show by a preponderance of
evidence that irreparable harm would result from the immediate
discontinuance of the service. Technically I suppose about the only
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way you could show irreparable harm was to show a rail service went
into an area where there were no roads, no planes, no other means
of transportation, which of course we could not show in our Vermont
case. 
What I am saying, Mr. Chairman, is it may well be that there is a

public convenience and necessity for continued passenger service, but
it is not so severe as to cause irreparable harm under the court test.
Some mention was made as to the negotiations between the Gov-

ernor of the State of Vermont and representatives of the Boston &
Maine Corp. in an attempt to resolve the difficulties in this case.
Initially the Boston & Maine Corp. took the position that they would
voluntarily continue the day trains in question—there are four trains,
two are day and two are night—the two day trains until September
3, 1966, and the night trains until April 1, 1967.

After further negotiation it appeared that the Boston & Maine
Corp. took the position that they would voluntarily continue those
trains only if the State of Vermont withdrew any and all action
before the Interstate Commerce Commission and the courts.
Now we could not in fairness to the people of the State of Vermont

do this, because we would in effect be answering to the president of
the Boston & Maine Corp. with no recourse to anyone.
We, in the alternative, asked them to withdraw their notice of

discontinuance as to the night trains and we would withdraw our
action as to the day trains. They rejected this.
We then offered what we felt was a fair compromise position,

whereby a stipulation would be entered into holding the court action
in abeyance until April 1, allowing any party at that time to bring
forward the case in the court or before the Commission upon 10 days
notice. And to protect everyone's rights in the interim and those
rights would be the rights of the public as well as the rights of the
Boston & Maine Corp. They completely rejected that, and that is
why we are proceeding with our legal remedies.
Now as to the New Hampshire case, Senator, I know you mentioned

that. It is my understanding that just prior to the proposed dis-
continuance of the service in this case, which was connected with
three other docket numbers pertaining to the State of New Hampshire,
the State of New Hampshire did enter into an agreement with the
Boston & Maine Corp. whereby the Boston & Maine Corp. voluntarily
agreed to extend the service of those three trains through June 1, 1967,
and in exchange for that the State of New Hampshire agreed to
withdraw all objections to the proposed discontinuance of those
trains and to withdraw its appeal from the adverse decision of the
New Hampshire court that was then pending in the U.S. Supreme
Court.
Senator COTTON. Any other bad news that you have? [Laughter.]
Senator Prouty?
Senator PROUTY. Mr. Ketcham, I wish to commend you for a very

able and enlightening statement. I might suggest that I am one of
the poor people who like to use train service whenever it is available.
Mr. KETCHAM. I didn't  mean to indicate that only poor people

used the trains, Senator. What I meant to point out was that many
of those would prefer to ride by train and bus if the carriers attempted
to run a successful business.
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Senator PROUTY. I agree with you, that if the railroads have ade-
quate service, then more and more members of the public are going
to use them.
Senator LAUSCHE. Senator Aiken?
Senator AIKEN. Probably I shouldn't tell this, but yesterday a

constituent communicated with my office, complaining because they
couldn't get a reservation on the Washingtonian at all, couldn't get
any at all, completely sold out. And then the ticket agent suggested,
"You might contact one of the officials of the railroad, because they
always have so many reservations and they might let you have one
of them."
And it set me to wondering how many of the officials perhaps have

reserved, made reservations which went unused from northern New
England to Washington and return.
That has nothing to do with this resolution, not much anyway.

But I thought it was interesting.
Senator COTTON. Thank you, Mr. Ketcham. You have given a

very excellent presentation.
Senator COTTON. Mr. Don Beattie, Railway Labor Executives'

Association.

STATEMENT OF DONALD S. BEATTIE, EXECUTIVE SECRETARY-
TREASURER, RAILWAY LABOR EXECUTIVES' ASSOCIATION

Senator COTTON. I don't want to curtail your presentation in any
way, but there are certain parts of it, such as the listing of the organi-
zation here, your full statement will go into the record. Because of
the fact we might be called to the floor at any moment, would you
content yourself with giving us the meat of the statement?
Mr. BEATTIE. Yes. Perhaps I could simply summarize a bit.
We are very, very happy that Senators Aiken and Prouty and

Kuchel have introduced their resolution to give us this opportunity to
call attention to some other problems related to the section 13(a).
The association has participated in every train-off case that has

been handled by the Commission under this act. We have an intense
interest in it. We have been attempting for the past several years to
get a correction in what we think is a very bad law.
Now I think I should like to just read some of the major defects in

the law which we have listed in our statement.
It removes from the several States, at the discretion of the railroads,

the ability to efficiently regulate the quantity and the quality of pas-
senger train service to be performed for the citizens of such States.

It deprives the public of the right of appeal to the courts in dis-
continuance cases while preserving such right to the railroads.
Our attdrneys advised us of that position.
It permits such unappealable discontinuances to take place without

public hearings.
It permits railroads to discontinue interstate passenger train opera-

tions without the necessity of justifying such action.
It requires the public to prove that continuation of a particular

interstate passenger train will not be an undue financial burden on
the railroad although such proof can only be supplied by the railroads.

It permits the automatic discontinuance of interstate trains unless
the Commission institutes an investigation, and after its completion
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but within 4 months of the proposed discontinuance date, enters an
order requiring continuance of the operation of the trains involved.

It grants the Commission only the authority to require such con-
tinuance for a period of 1 year from the proposed date of discontinu-
ance, after which year, the railroads can republish the discontinuance,
and rely upon substantially similar facts to obtain the authority to
discontinue.
I would like to mention at this point that in connection with the

testimony of previous witnesses, to call attention to the language of
the Interstate Commerce Act, section 13 (a) (1). A railroad does not
have to file a notice. There have been occasions when a railroad has
declined to file a notice, has taken a train off and there was nothinc,
anyone could do about it unless State law provided that the individ-
uals in the State or the State officials had the right to take action.
But the State laws vary, and some States have no law to cover

this situation. So where you have an interstate train, regardless of
whether there is a good law in a particular State, and other States
have no law, the tram can come off, because if you take off a segment,
or if you simply retain a segment, it is not long before it is so un-
profitable a situation that the train would have to come off regardless.
So there have been those occasions. The law does not require

them to file a notice. And there have been occasions when the
railroads have taken advantage of that.
Now in connection with the testimony about the 4-month period

not being too limited a time for the normal case, I would like to point
out that in this instance we are talking about a resolution that deals
with two trains running from Montreal to Washington which have
been the subject of a previous hearing by the Commission, the same
trains. They handled that in one case and subsequently came to
the second application, or notice—it is not an application, it is a notice
to discontinue.
So in effect the Commission had a great deal of information about

the trains involved and there wasn't a great deal of additional, new
information that was brought into the second case. Yet 4 months
wasn't too adequate a period of time.
Now we have advocated these changes in the law since it was

enacted, and we have not had much success in convincing the Com-
mission that it should come forth with its own legislation.
Now at the conclusion of my statement today I am suggesting that

a bill be enacted which in substance would be the bill offered by
Senator Hartke, S. 1394 I believe it is, with one addition, that in
view of the fact that this Congress has authorized Federal funds to do
something about passenger tram service in this country, through the
Mass Transportation Act of 1964, and the High Speed Act of 1965,
and now under consideration is a proposal to create a new Department
of Transportation, that this bill include a moratorium of 18 months
on any further discontinuance of passenger trains, and during that
period of time we would hope that there would be enacted this legisla-
tion to create the new department and it would provide a period of
time in which the Department could take a survey of the passenger
train situation in this country, the needs of the public, the new tech-
nology and research that is known or will be known, and devise a new
policy which then could be translated into general legislation to cover
a very, very important need. That is the substance of my testimony
this morning.
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I urge that this committee give consideration immediately to the
bill that we offer.
Senator COTTON. I thank you. Your entire presentation will be

printed and I appreciate your condensing it and giving it to us in
condensed form because of the situation here.

Senator AIKEN. I think it was a very effective presentation. I have
no questions.
Senator COTTON. Thank you.
(The statement referred to follows:)

STATEMENT OF DONALD S. BEATTIE EXECUTIVE SECRETARY-TREASURER, RAILWAY
LABOR EXECUTIVES' ASSOCIATION

My name is Donald S. Beattie. I am Executive Secretary-Treasurer of the
Railway Labor Executives' Association. I appear here today on behalf of that
Association, which consists of the chief executive officers of the twenty-two
standard, national and international railway labor organizations and the President
of the Railway Employes' Department, AFL—CIO, and as spokesman for that
Association speak for virtually all of railroad labor. A list of ,the organizations
affiliated with the Association through the membership of their chief executive
officers is set forth in my written statement, which, if I may, I would like to file
with the reporter:
American Railway Supervisors' Association.
American Train Dispatchers' Association.
Brotherhood of Locomotive Firemen and Enginemen.
Brotherhood of Maintenance of Way Employes.
Brotherhood of Railroad Signalmen.
Brotherhood of Railroad Trainmen.
Brotherhood Railway Carmen of America.
Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and

Station Employees.
Brotherhood of Sleeping Car Porters.
Hotel and Restaurant Employees and Bartenders International Union.
International Association of Machinists and Aerospace Workers.
International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmith,

Forgers and Helpers.
International Brotherhood of Electrical Workers.
International Brotherhood of Firemen & Oilers.
International Organization Masters, Mates & Pilots of America.
National Marine Engineers' Beneficial Association.
Order of Railway Conductors and Brakemen.
Railroad Yardmasters of America.
Railway Employes' Department, AFL—CIO.
Seafarers' International Union of North America.
Sheet Metal Workers' International Association.
Switchmen's Union of North America.
Transportation-Communication Employees Union.
The Association has participated before the Interstate Commerce Commission

in virtually all cases which have arisen under Section 13a of the Interstate Com-
merce Act which, as you know, was enacted into law as Section 5 of the Trans-
portation Act of 1958. In behalf of this Association, I appear in support of
Senator Aiken's Resolution S. Res. 284, a copy of which is attached to my statement,
which would- express the sense of the Senate that fairness and justice requires that
the public be given the right to obtain judicial review of decisions of the Interstate
Commerce Commission in passenger train discontinuance cases. I appear further
to suggest that expeditious steps be taken to insure that the public and all railroad
companies alike be granted the fair and equitable treatment sought for in the
Resolution before the Subcommittee.

THE RESOLUTION

On April 27, 1966, as a condition of its approval of the Pennsylvania-New York
Central merger, the Interstate Commerce Commission denied the New Haven
road's application to discontinue operating certain of its passenger trains including
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specifically, the "Montrealer" and "Washingtonian," numbered 168 and 169,
respectively.

This denial was based primarily on the trains' value to the public in performing
through service between Washington and New York and Montreal.
In a complete turnabout, the Commission on July 25, 1966, found that opera-

tion by the Boston and Maine Railroad of the same two trains over its line between
Springfield, Massachusetts and Windsor, Vermont was a burden on interstate
commerce and that their operation should not be required to be continued.
The Resolution before you, after having recited these facts, refers to a recent

United States District Court decision in a Boston and Main case in which the
court held that Congress "intended" to deny the public the right to obtain judicial
review of Commission orders permitting train discontinuances, while giving such
a right to the railroads when the Commission required that train services be
continued. It is shown that in reaching its decision the court rejected the argu-
ment that "fairness and equity" entitle the public to judicial review declaring:
"The short answer to this argument is that Congress 'does not have to be fair."
(251 F. Supp. 421, 425.)

Recognizing the implication of this decision that Congress in amending the
Interstate Commerce Act in 1958 was not fair, did not intend to be fair or was
not aware of the implication of its acts, the Resolution is described by Senator
Aiken as "expressing the sense of the Senate that this Body does intend to be
fair and that both the public and the railroads should be accorded fair and equit-
able recourse to the courts."
The resolution emphasizes that Congress "did not intend and does not intend

to give the Interstate Commerce Commission the right of decision without
review", and concludes:
"If the Interstate Commerce Commission cannot, or will not, fairly treat all

railroads equally, and if it cannot, or will not, treat all members of the public
with equal fairness, Congress will duly consider the necessary steps to restrict
the powers of the Commission or to abolish it."
In conjunction with our statement in support of the resolution we submit

suggestions concerning the steps we believe are necessary to insure that the
public interest will be protected in connection with passenger train discon-
tinuances.

THE TRANSPORTATION ACT OF 1958

The passenger train discontinuance provisions of the Transportation Act of
1958 were enacted into law for one specific purpose—to permit the railroads to
by-pass some state regulatory agencies which allegedly had treated the railroads
in an unfair manner by denying or delaying action upon railroad petitions for
approval of the discontinuance of certain unnecessary and uneconomical pas-
senger trains. That was the single avowed purpose of Section 13a. In its report
on H.R. 12832 which, with some modification, became the Transportation Act
of 1958, the House Committee pointed out that "witnesses have not suggested
that all State Commissions have taken obstructive attitudes, but only that it
has proved impossible to secure necessary relief in some States".
The purpose of the law, as such, was not an unpraiseworthy one. Experience

under the law, however, has demonstrated that it has been permitted to go beyond
its original objective of enabling railroad to circumvent "unfair regulatory bodies
in some states", and employed as a means for the railroads to discontinue inter-
state trains as they so desire, whether such discontinuances are justified or not.
The first federal court to pass upon Section 13a(1) considered it "an invitation"
to the railroads to abandon their passenger service. The Circuit Judge who dis-
sented from the result reached in that case characterized this provision as "this
strange, dismaying law * * * (concerning which) one thing is certain, namely, that
the public was ignored in (its) formulation". (168 F. Supp. 324, 341).
A review of the provisions of the present law, and its administration over the

last eight years shows that it is a statute which:
1. Removes from the several States, at the discretion of the railroads, the

ability to efficiently regulate the quantity and quality of passenger train service
to be performed for the citizens of such states.

2. It deprives the public of the right of appeal to the courts in discontinuance
cases while preserving such right to the railroads.

3. Permits such unappealable discontinuances to take place without public
hearings.

4. It permits railroads to discontinue interstate passenger train operations
without the necessity of justifying such action.
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5. It requires the public to prove that continuation of a particular interstatepassenger train will not be an undue financial burden on the railroad althoughsuch proof can only be supplied by the railroads.
6. It permits the automatic discontinuance of interstate trains unless theCommission institutes an investigation, and after its completion but withinfour months of the proposed discontinuance date, enters an order requiring con-tinuance of the operation of the trains involved.
7. It grants the Commission only the authority to require such continuancefor a period of one (1) year from the proposed date of discontinuance, after whichyear, the railroads can republish the discontinuance, and rely upon substantiallysimilar facts to obtain the authority to discontinue.
I shall deal briefly by way of illustration how the courts and the Commissionhave accepted the fact that by enactment of Section 13a, Congress has giventhe railroads the power to eliminate passenger train service without regard forthe interests of the public, and without affording those adversely affected by suchdiscontinuance adequate means to protect their interests.

EFFECTS UPON STATE LAW

Many of our states have statutes which require railroads operating withintheir borders to furnish such reasonable service as will promote the safety, health,comfort and convenience of their patrons, employees, and the public. Section13a by its terms, and its administration, prohibits meaningful exercise of powerby such states to require the performance of such duties.
To illustrate: A particular state may have at any time an investigation inprogress regarding the adequacy of service rendered by a particular interstatepassenger train. It might reach the conclusion that the service rendered is

needed but is being performed on an inconvenient schedule and with inadequatefacilities. It may wish to order the railroad to modify the consist of the train so
as to include modern and serviceable equipment, and it might require a change in
the scheduling of the train. Confronted with such a requirement, the railroadcould, under the provisions of Section 13a(1) file with the Commission a notice
to discontinue the train within 30 days. Armed with facts that the train involvedhas been losing passenger volume—which in the opinion of the state agency was
attributable to an inconvenient schedule and inadequate facilities—the railroad
could reasonably expect to be permitted to drop the train.
It might surprise the Committee to learn that some railroads have deliberately

undertaken drastic steps to force non-use of their trains, so as to create a financial
situation to justify their discontinuance. In isolated cases, the Commission has
required their continuance, but has not undertaken to require that the trains be
operated on convenient schedules or with adequate facilities.
The nullification of state regulation of passenger train service effected by the

enactment and administration of the present law leaves the public and their
state authorities without adequate means to protect their interests and satisfy
their needs. Such protection and satisfaction of public needs has not been
afforded by the Commission. Created as it was to regulate the railroads so as
to serve the public interests, insofar as passenger train service is concerned, the
Commission is unable because of the terms of Section 13a, or unwilling, to perform
that duty. If as Senator Aiken has said, the statute is unfair it should be repealed
or amended appropriately. If the Commission is derelict in its obligation to the
public, then again as the Senator says, necessary steps should be taken to restrict its
power or "to abolish it."

DELEGATION OF AUTHORITY TO THE RAILROADS

There is substantial authority to support the view as stated above that Congress
by enactment of Section 13a had created a statutory pattern whereby it is impos-
sible for the Commission as well as the states to properly care for the public needs
for passenger train service.
To use the words of an eminent Judge of the Court of Appeals for the Third

Circuit (Judge McLaughlin), and not our own, Section 13a has been characterized
as a "strange, dismaying law" which can be expected to "write an end" to trans-
portation service necessary "in peace and in war". In his view, "the public was
ignored in the formulation" of Section 13a(1), (168 F. Supp. 324, 341). In the
view of his colleague, United States District Judge Wortendyke, the statute con-
stitutes a "clear and unambiguous" (p. 334), "invitation" (p. 335) to the railroads
to discontinue passenger train service, over which the Commission at best has
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but a "temporary veto power" (p. 329). In the opinion of the United States
District Court for the District of New Jersey, enactment of the section is a dele-
gation of Congressional authority—not to the Commission but—directly to the
railroads to discontinue passenger train and ferry operations (p. 332).
The United States District Court at Boston, Massachusetts, gave expression to

the words used by Senator Aiken to describe the impact on and the fairness to
the public of the section, when it stated that "Congress does not have to be fair"
in enactment of legislation (251 F. Supp. 421). This Court echoed the views of
the New Jersey District Court when it said that "the statute is clear and the cases
hold that it self-implementing in that it grants authorization to a carrier without
requiring any action by the Commission to effectuate the carrier's announced
intention" to discontinue passenger train service (p. 423), and that "since the
discontinuance comes not from Commission action but from the statute directly,
there is, certainly in the case where the Commission decides not to investigate,
no Commission order, within the meaning of section 1336, from which an appeal
may be taken" (p. 424).

It would appear evident and necessary that when it is understood, as the
Courts have so stated, that Congress had delegated its exclusive power to regu-
late a segment of interstate commerce to the railroads themselves, all fairness
in accomplishing such delegation dictates that the statute contain provisions
to insure that the exercise of such power will not be abused in the self interest
of those possessing it.

EQUAL RIGHTS FOR RAILROADS AND THE PUBLIC DENIED

The present law is not only an unprecedented grant of substantive authority
to the railroads over the conduct of interstate commerce, but as enacted and
administered, effectively deprives the public of procedural safeguards and
remedies.
The spector of the unconstitutionality of the section was raised by Circuit

Judge McLaughlin in his described opinion in the New Jersey Ferry discontinuance
proceeding cited above. In expressing his grave misgivings about the "justice"
of the section in consideration of the protection afforded states and their subdivi-
sions and citizens by the Fifth Amendment, Judge McLaughlin emphasizes
that as shown by the case before him, Section 13a permitted the New York Central
"to cut off an important transportation artery" because of the claim that it
was no longer profitable "or for no reason and without the semblance of a hearing
to the states, their components and the citizens affected". He said that the
"deliberate deprivation of the hearing cannot have been motivated by fear, for
the railroad protests the rightness of its attitude", that it "could not have been
on account of some possible temporary delay arising from a hearing, for the
operation is over a half a century old and the Commission could pass upon the
issue promptly", but that "apparently it was just that the railroad wanted it
that way * * *." (168 F. Supp. at page 341).
Even though we do not in this forum stress the possible unconstitutionality

of Section 13a, we do emphatically subscribe to the views expressed by Senator
Aiken that some action is required by Congress to remove the stigma of the char-
acterization that it does not have to be fair in its legislative actions. Further,
so as to give effect to the purpose of his resolution, we urge that Congress take
immediate and salutory action to eliminate and inequality and unfairness inherent
in the provisions of Section 13a. His remedy would be to provide for equal re-
course to the Courts for the public and the railroads alike for judicial review of the
action or inaction of the Commission in granting the railroads the right to dis-
continue passenger train operations.
It is commonplace for Congress to require when it has delegated to its so-called
administrative arms, such as the Commission, the power to administer and regu-
late certain phases of interstate commerce, that full and fair hearings be conducted
and that such decisions may be tested as to their validity by review in the courts.
Section 13a singularly lacks all of the procedural safeguards normally required
to be provided.
For example, as the above-described decision of the New Jersey District Court

clearly found, there is no obligation imposed by the statute on the Commission
to hold any hearing with respect to proposed passenger train or ferry discontinu-
ances. Furthermore, the courts have found that the exercise by the Commission
of its discretion whether or not to hold hearings cannot be tested by those who
would suffer the greatest because of its decisions in such cases.
On the other hand, should the Commission exercise its discretion to institute

an investigation concerning a proposed discontinuance, it must announce such an
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intention, within 20 days after it and the public were first informed thereof, and
complete its investigation and issue its order within a period of some four months
thereafter. During this short period, all parties affected by the proposal must
prepare, with such resources and knowledge available, their case in opposition,
and participate in any scheduled hearings. The section provides that if the Com-
mission fails to act within the prescribed period of four months, the petitioning
railroad is free to immediately discontinue its operations.

It is clear that these provisions impose an almost impossible burden upon the
public, as well as the Commission, to properly explore and evaluate the merits of
a proposal on which the railroads may have spent many months or years in prep-
aration.

Should, after the completion of its "investigation" the Commission reach the
conclusion that the railroad should be permitted to discontinue operation of the
passenger train involved, no avenue is available to those adversely affected by
such action to obtain a judicious and objective appraisal of the merits of such
decision. This is because, as we have described above, the courts have found that
unless the Commission acts affirmatively to require the services to be continued,
the act is self-implementing and the railroad is free to do as it pleases.

Clearly, apart from any consideration of the possible unconstitutionality of the
act by reason of its deprivation of basic rights to important segments of the public,
the statute cries out for some procedural safeguards to avoid self-evident abuses
of the delegation of power to self-interested parties, if not but to avoid the indict-
ment of unfairness which Senator Aiken has found unconscionable when attributed
to Congress.

Nor is the voice of Senator Aiken and those of co-sponsors Senators Prouty and.
Kuchel alone evident in the demand for legislative remedy or corrective Com-
mission acti m. I have in my possession and I will leave with the staff of this
Committee copies of a number of editorials and other newspaper articles evidenc-
ing the grave concern of the general public in seeking some means of protection
against the unwarranted and deliberate wholesale elimination of the passenger
train as a means of transportation throughout the country as a whole. I should
like to refer the Committee's attention to the fact that the State of Louisiana and
the other states through which Southern Pacific passenger trains are operated
have filed petitions with the Commission seeking the institution of an investiga-
tion of the persistent actions of that railroad to downgrade its passenger train
service and discourage patronage. I feel certain that many of the members of
this Committee as as well as their colleagues within this Body have heard of these
outcries and desire to respond to the demands of their constituents for remedial
action. Whether as Senator Aiken has framed the conclusion, amendment of the
statute, or the correction of Commission policy and practices or its abolution is
required, some immediate action is necessary. This, in our opinion, is another
example that clearly shows that the Commission has failed in its duty except as to
railroad management, and supports our previous recommendation that the
Commission should be abolished and its duties given to other agencies.

Further it should seem abundantly clear to the Committee that the action
which this resolution seeks to accomplish is wholeheartedly in spirit and in accord
with the sense and efforts of the present Administration. You gentlemen are
aware of your deliberations and actions to further the efforts of the President to
improve, with substantial federal financial assistance, the quality and service of
the Nation's railroads, as demonstrated by the Urban Mass Transit Act, and the
High-Speed Ground Transportation Act. One can conjecture that many millions
of taxpayers' dollars could conceivably be spent in the near future for the construc-
tion of new lines over which passenger service has been discontinued, or for the
restoration of service over remaining lines. These are dollars which need not be
expended if the-railroads are impeded in their accelerated drive to virtually elimi-
nate all passenger train service.
Our recommendation for a legislative remedy includes the imposition of a

moratorium on further passenger train abandonments until those agencies charged
with the responsibility for implementation of the above described Acts, and the
policy of the Administration, can reasonably act to achieve their objectives.
Whereas most of the burden of administration of such policies has been entrusted
to federal agencies other than the Commission, we believe it significant to point out
that the Commission has been singularly silent as to recommendations for legisla-
tion which would enable it to cooperate in achieving the objectives set forth in the
Transportation Message of the President.

This Committee is aware also that the President has sought to implement his
policy for improvement in the quality and service rendered by the nation's rail-
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roads by a recommendation for the establishment of an executive Department of
Transportation. You as members of the Senate may be called upon to consider
the merits of this proposal, and at that time may well consider what remnants of
interstate passenger train service will be available for administration and exploita-
tion improvement and the like by such a department.
We, however, urge that you give that consideration at this time, rather than at

some future time when your effort may be too little and too late.
In the spirit in which this proposed measure is placed before you, that is, as an

urgent request for immediate remedial action, we do not wish our presentation
to be understood only as a recital of the past injuries inflicted upon the public by
this statute.
We, therefore, have prepared and now submit for your earnest consideration

a proposal which, in our view, will provide by way of amendment of the existing
provisions of Section 13a, some of the basic constitutional procedural safeguards
to which the public is entitled. By favorable action on a Joint Resolution or
other legislative process, this Committee can remove the stigma of the indictment
of unfairness and lack of equality to the public and the railroads alike charged to
Congress.

(The following material was subsequently inserted in the record.)

[From the Wall street Journal, July 5, 19661

BURLINGTON ROAD MULLS FIGHT IF WESTERN PACIFIC SEEKS TO END ZEPHYR;
SOUTHERN PACIFIC LOSES IN EFFORT TO DROP LARK, TRAIN BETWEEN SAN
FRANCISCO AND LOS ANGELES

The Chicago, Burlington & Quincy Railroad said in Chicago it is considering
waging a stiff fight against any effort by the Western Pacific Railroad to discon-
tinue its portion of the California Zephyr.
And in San Francisco, the Southern Pacific Railroad was told by the Cali-

fornia Public Utilities Commission that it couldn't abandon service on its Lark,
an overnight passenger train between San Francisco and Los Angeles.
The California Zephyr runs daily between Chicago and Oakland, Calif., on

the tracks of three roads, the Burlington the Denver & Rio Grande Western and
the Western Pacific. M. M. Christy, 

Burlington,
Pacific president, said last week

the line would apply within 30 days to the Interstate Commerce Commission for
permission to drop the passenger train.
Mr. Christy said the Western Pacific's loss on the Zephyr in 1965 was $823,000

before taxes. He said the road has had a loss on the train each year since 1957
and that increased losses in future years are likely. The Burlington said its part
of the Zephyr operation is profitable.
L. W. Menk, Burlington president, said his road "is working diligently with

the D&RGW to improve the Western Pacific's earnings from the train. He
added, "I doubt that all opportunities for profitable operations of the train have
been explored."
The Southern Pacific's attempt to discontinue the Lark, a train it advertises

as "the bird that can't fly," met with the state agency's admonition to try harder.
The railroad sought to drop the train on the ground it couldn't profitably com-
pete with the airlines.
The commission ordered the railroad to continue operations and to "make

a sincere effort to merchandise attractively and vigorously" its Lark service.

[From the St. Petersburg Times, July 30, 1966]

OVER THE LONG HAUL

Amidst all the scrambling for alternative transportation during the airlines
strike one fact stands out clearly: The railroads are simply not geared to take up
the slack.
They have neither the equipment, the routes nor the service to stay afloat

when an emergency such as this swamps their ticket offices with demands for
space.
Now, in a masterful misunderstanding of this message the New York Central

Railroad has announced that it will further reduce its passenger service. Be-
ginning next January all long-haul runs will be eliminated in favor of high-speed
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shuttle service between 80 paired cities on the NYC line. Gone also will be
such "luxuries" as sleeping and dining cars.

While the concept of fast rail transportation between centers of high popula-
tion density should be applauded as one way to ease the increasing burden of
moving masses of people from place to place, other services should not be curtailed
-to achieve it.

Once again it's a question of treating the symptoms and not the disease. And
in this case, the disease is caused by a planning deficiency. What the country
needs is a national transportation policy which would look to the long haul—not
just for the railroads but for all forms of transportation.

This recent crisis was costly, irritating and disruptive. But it is nothing
compared to the chaos which would come if we found ourselves in a full-scale
national emergency. Should we, for any reason, have to move large numbers
of troops cross-country they would probably be reduced to riding in open gondolas
or boxcars.
As Edwin Lahey pointed out in last Sunday's Times, the railroads had 45,871

passenger cars in service during the World War II period. In 1965 that number
had shrunk to 21,364.
The blame for belated action in facing their worsening problems cannot be

placed entirely on the railroads. Although their "20th Century Limited" ap-
proach is partly responsible for the tremendous decline in passenger traffic, the
federal government has been equally shortsighted until rather recently.
But now that some signs of a revolution are appearing along the rails it is

particularly important that the gains toward speeding up the short haul aren't
wiped out in the absence of a national transportation plan which recognizes the
railroads' long-run potential as well.

[From the Washington Post, July 29, 1966]

NEW YORK CENTRAL ALARUM

The New York Central's decision to drop its long-haul passenger service ought
to shock Americans into an awareness that their most efficient and convenient
means of travel is being steadily curtailed. The proposed abandonment of long-
haul travel on one of the Nation's once-great railroads between New York and the
Middle West will shock millions of citizens who have ridden the crack trains that
once sped along this route.
As Edmund K. Faltermayer pointed out in Fortune this month, "things are

getting worse instead of better in the journeys that most people take most fre-
quently." He calls attention to deteriorating ground transport, increasingly
choked highways and airways "reaching the saturation point." The New York
Central, to be sure, intends to start a shuttle service along a 200-mile stretch of its
track, but rail users will remember that the total elimination of passenger service
north of Boston did not come all at once. Fortune has projected the kind of
service that the rails could provide to compete with cars and planes. It cites any
number of examples of railway successes resulting from higher speeds and lower
costs. But it presents as well an enumeration of some of the discriminatory bur-
dens we have heaped on the railroads while we have subsidized highway and air
transportation.
The fast train between New York and Washington, planned for late 1967, may

demonstrate for the Eastern seaboard what railways can do. But it will take more
than this demonstration to restore rail service. Government and industry ought to
cooperate to give Americans the high-speed, low-cost, efficient rail service available
elsewhere. Citizens must not permit their great passenger system to be nibbled
away while vast public sums are spent on more expensive and inefficient highways
and airlines. As Fortune rightly concludes: "With highways and airports
jammed—and worse to come—the U.S. cannot let railroad passenger service fall
into disuse."

PENN RAILROAD CITES PLAN'S BENEFITS TO PUBLIC

To the editor: I am distressed by the editoral "Bad News From the Central"
which appeared in your newspaper on July 28 in that it makes incorrect statements
about the Pennsylvania Railroad and its attitude toward passenger service.
Your editoral gives the impression that we are not interested in passenger

service. I assure you that this is not true. On the contrary our goal is to pro-
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duce more convenient, faster, more comfortable and more efficient passenger
service which is better suited to the needs of the public than it is today. This
will continue to be our objective.
We are not satisfied with the type of passenger service we have now. Our plan

envisions a well-integrated service with vastly improved, faster trains. We
intend to promote this business aggressively and to provide the equipment and the
service which will be attractive to travelers.
We propose to offer every type of service for which there is public need. In

carrying out our program we will need the help of local, state, and Federal govern-
ments, and we are already receiving great encouragement and cooperation from
these governmental bodies.
The initial phases of our program are already under way. The Pennsylvania,

jointly with the U.S. Department of Commerce, is now developing high-speed
service between New York and Washington that will begin in October 1967.
Orders have been placed for the cars and the line is being upgraded.

COMMUTER SERVICE PLAN

The Pennsylvania is working closely with the state of Pennsylvania on im-
proving passenger service between Philadelphia, Harrisburg and Pittsburgh.
Our railroad also has well advanced constructive programs with the state of New
Jersey and such local entities as SEPTA (Southeastern Pennsylvania Transporta—
tion Authority) for the improvement of commuter equipment and service.
Your statement that the Pennsylvania is seeking to abandon service between

New Nork and St. Louis is not true. We have applied merely to combine two
trains. A sufficient number will remain which will be more than enough to
accommodate the traveling public. The $2 million which we will save annually
by combining trains will be used to help improve our essential passenger services.
I am strongly in favor of a Cabinet-level Department of Transportation since

I believe it can be of great help to the railroad industry in developing the inte-
grated passenger services which are clearly essential as part of the national trans-
portation system.

STUART T. SAUNDERS
Chairman, Pennsylvania Railroad Co.

WHAT IF RAILS DROPPED ALL PASSENGER TRAINS? U.S. HELPLESS, SOLON SAYS

Downgrading of passenger service by many railroads, and by the Southern
Pacific in particular, has been blasted in the House by Rep. Henry Gonzalez
(D., Tex.).

Citing efforts by the SP to discontinue two passenger trains between Tucum-
cari, N.M., and Phoenix, Ariz., he said the results of an Interstate Commerce
Commission investigation and findings on the proposal were "shocking and
scandalous." LABOR carried a story on the case at the time.

Gonzalez said the dismal experience with the SP "raises the issue of what the
federal government could do under present law if one day every railroad in the
nation decided to stop running passenger trains." The answer, he declared, is
"nothing."
The Congressman asserted that conclusions to be drawn from the SP case and

others like it "are that not only have passengers been badly neglected, but their
rights have been violated as well."
"The railroad claimed," he said, "that demand for the service had declined

and that a loss of revenues had resulted. But an analysis of the figures presented
to the ICC showed that the company had misrepresented its case. The ICC con-
cluded that the net loss claimed was greatly overstated, and suggested that an
accurate and fair evaluation of the figures might even reveal a profit for the two
trains involved.

SP DEFIANCE OF PUBLIC

"The record also shows that the railroad, while complaining of a decline in
demand for service, was actually doing everything in its power to destroy that
demand. The overt acts committed by the railroad against the passengers make
up an incredible list and constitute an indictment and a guilty verdict against
the Southern Pacific for offenses against the public.
"The ICC did indeed quite properly order the service to continue, but there is

an unhappy sequel to the story. After a one-year period expires it will be possible
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for the railroad to discontinue the trains without notifying the ICC, and the
Commission will have absolutely no authority to act, despite the investigation and
the findings it has made in the case."
The discontinuance of sleeping and dining cars on the "Sunset Limited"

between New Orleans and Los Angeles was further denounced by Gonzalez as a
"deliberate move to downgrade and discourage travel by rail."

TRAINS 'USUALLY FILLED

"No doubt Southern Pacific will try to show at a later time there has been a
decline in passengers on these trains, that they are not profitable, and that they
will therefore have to be eliminated entirely," he said. "In short, it will try to
do exactly what it tried to do in the Tucumcari-Phoenix case.
"An investigation of this case would show that at the present time the trains

are usually filled, that prior to their discontinuance the Pullmans were also usually
filled, and that there is a tremendous demand for passenger service. This is all
the more striking in view of the railroad's general failure to modernize and properly
equip passenger trains, and to otherwise discourage travel."

Gonzalez then closed by pointing out that under existing law, the federal
government would be helpless to stop the railroads from dropping all passenger
trains, if they so chose. On the other hand, if a strike by a union halted the
trains there would be a massive outcry and a quick crackdown.

[From the New York Times, May 27, 19661

CENTRAL IS ORDERED BY P.S.C. To CLEAN TWO PASSENGER TRAINS

ALBANY, May 26.—The Public Service' Commission today ordered the New
York Central railroad to clean up two passenger trains that run between New
York City and Chatham, N.Y., because they were "below the ordinary levels of
human decency."
At the same time, the agency rejected a request by the Central to discontinue

two passenger trains on its Harlem division between Millerton and Chatham.
"A railroad which provides coaches whose sanitary condition is so below ordi-

nary levels of human decency as to make use of its facilities uncomfortable, un-
sanitary, and ultimately impossible, cannot be heard to complain that its service.
fails to attract patronage," the P.S.C. said in adopting a report by Jacob I.
Rothstein, one of its examiners.
A spokesman for the P.S.C. said it was the first time in recent years that a

railroad had been ordered to provide clean equipment.
A Central spokesman said that the railroad already had put refurbished coaches

in service on its Harlem division. He added that there would be no comment on
the order until it had been studied.
The agency said that its inspectors found that the coaches on the trains to

Chatham "were dirty, that sanitary facilities were in need of cleaning, that there
were broken seats, an improperly operating car door and other deficiencies."

NEW YORK, July 26.—The New York Central announced plans today to drop
all its long-haul passenger trains by the first of the year, replacing them with a
high-speed shuttle service to compete with short-hop airlines.
The shuttles would link cities along a 200-mile stretch of track. The Central

already is experimenting with jet-propelled trains and the announcement said
that "as technological developments occur we will adapt our service to the best
of them."
The Central's executive vice president, Wayne Hoffman, told a news conference:
"We are dropping all existing passenger trains on the New York Central:

Railroad. All sleeper and dining car operations are out."
Hoffman said permission for the changeover will be sought from the Interstate

Commerce Commission in the fall, and added:
"I think it will be granted. They know our problems."
Among the famous trains doomed by the carrier is the Twentieth Century

Limited, which was one of the most famous runs in the heyday of passenger train
transportation.
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The Twentieth Century Limited was known for its luxury and speed in its
runs between New York and Chicago, a run it still makes today, after 64 years
on the schedule.
Hoffman said a Federal survey has shown that 77 percent of all passenger trips

made in this country are 200 miles in length or less. He declared:
"We're going where the action is. It's in the 77 percent."
The Central now services about 80 cities between the East Coast and Chicago.
[Early reaction by a spokesman for the Pennsy in Philadelphia indicated that

Central's announcement had come as a surprise. Later in the day, United Press
International reported, Pennsy Board Chairman Stuart T. Saunders issued the
following statement:
["We have the problem of long-range passenger trains which no longer serve the

public need under study for months and have discussed the problem with the
New York Central. The matter is still under study with us.'']
Last week, the Central ran tests between Butler, Ind., and Bryan, Ohio, of a

jet-propelled train. Officials told newsmen today it reached a top speed of
183.85 m.p.h.

Using existing electrical equipment and high speed diesel locomotives, Hoffman
estimated that shuttle speeds in excess of 100 m.p.h. could be maintained.
Top scheduled railroad speeds in the United States now are about 82 m.p.h.

Hoffman said the eventual aim would be high-speed transportation similar to
that in Japan, where trains have averaged up to 107 m.p.h. on what he called
"a billion dollar roadbed."

Hoffman said the Midwest jet tests were intended to give the Central a say in a
$90 million Federal research program to develop high-speed rail travel.

Referring to airline schedules between New York and Albany, Hoffman said:
"Wheels up to wheels down, planes can make the trip in 25 minutes. But

actually transit time for a passenger is a couple of hours . . . We can beat that
kind of schedule between New York and Albany."
He declared that airline passengers spend much time getting to and from

airports, while "the railroad can pick them up in the center of town and drop
them in the center of town."

RAILWAY LABOR'S 1965 LEGISLATIVE GOALS; FACT SHEET No. 1 OF THE RAILWAY
LABOR EXECUTIVES' ASSOCIATION, WASHINGTON, D.C.

NEED FOR AMENDMENT OF THE LAW ON PASSENGER TRAIN DISCONTINUANCES

In 1958 Congress enacted Section 13a(1) of the Interstate Commerce Act
which, according to its legislative history, was intended as a means whereby rail-
roads could circumvent state agencies which allegedly had treated them unfairly
by denying or refusing to act upon justified passenger train discontinuances.
Since its enactment, the railroads have abandoned passenger trains on a wholesale
basis, whether justified or not, and prominent, well-patronized and even profitable
passenger trains have been discontinued. At present railroads may discontinue
interstate passenger trains without justifying their actions and the public is
deprived of any right of appeal to the courts. The first federal court which con-
sidered this legislation found it to be a direct "invitation" to the railroads to
abandon their passenger services.
The Railway Labor Executives' Association, representing 22 Standard Rail-

road Labor Organizations, asks Congress for legislation to restore safeguards of
the public interest. A bill to accomplish this goal (S. /894) has been introduced
by Senator Vance Hartke of Indiana. This legislation, which generally follows
the statutory provisions of Section 1(18) of the Interstate Commerce Act govern-
ing track abandonments and other non-passenger changes in railroad service
would-

1. Require carriers seeking to discontinue passenger service to file appli-
cation with the Interstate Commerce Commission for authorization for
abandonment.

2. Require the I.C.C. to hold public hearings, notifying the Governor of
the states in which the passenger train is operated at least 30 days in advance.

3. Shift the burden of proof from the public, which does not have access
to the financial records and other data it needs to present its case, to the
carrier applicants.

4. Require the I.C.C., before passenger train service could be eliminated
or reduced, to issue a certificate of findings that public convenience and neces-
sity required the discontinuance or change in service, in whole or in part, and

k
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that continuance would constitute an unjust and undue burden on interstate
commerce.

5. Give the Commission authority over the quality of the service provided
so that it could not be deliberately downgraded in an effort to drive away
passengers.

6. Authorize the Commission to impose such terms and conditions as in
its judgment the public convenience and necessity may require, including
terms and conditions for the protection of the interests of employees adversely
affected which are customarily imposed in railroad line abandonments.

7. Require compliance under penalty of fines or imprisonment.
The RLEA strongly believes that the enactment by Congress of legislation such

as S.1394 in this session is essential to save passenger train service in this country
from willful destruction at the initiative of railroad management.

[From the El Paso Times, Feb. 26, 1966]

SUNSET LIMITED-NO SLEEP IN PULLMAN FOR PASSENGERS

(By Jeff Berry)

Sunset will not mean much to passengers on the once crack Southern Pacific's
"Sunset Limited."
Any sleeping they do from now on during their long journey between Los

Angeles and New Orleans will be done sitting up.
Friday afternoon the historic train pulled into Union Depot with two Pullman

cars. Both left an hour later as the train pulled out for New Orleans, with two
Pullman cars. Both left El Paso on the Sunset Limited.
For Pullman porter Thomas Hill who was on the last train, it will mean he

won't be coming through El Paso any more, after 20 years on the route.
Hill, who has 31 years with the Pullman Co. said 'we used to be an all Pull-

man train. And even in 1950 we ran about five Pullman cars for each train.
I'm very sorry to see the cars coming off the runs," he said.
He estimated for each Pullman car withdrawn from service, about 15 railroad

employees would lose jobs.
Passengers appeared surprised and disappointed the service was being dis-

continued, and members of the train crew were bitter about the change.

ALWAYS BY TRAIN

"We've always gone by train when we take long trips," said passenger Dr.
Paul San Felippo of Chicago. He and his wife had been visiting in Tucson and
were returning home aboard the Golden State Limited, which is combined as part
of the Sunset Limited from Los Angeles to El Paso. In El Paso, the trains
divided, one going to Chicago and the other going southeast to New Orleans.
"I'd never ride a train without Pullman service for any distance," Dr. San

Felippo.said. "Why it's 59 hours to Chicago from Los Angeles and almost as
long a time to New Orleans."
The Golden State train will retain its Pullman cars for the time being, rail-

road officials indicated last month.
Another passenger, Mrs. Jane Hubbard, said "I will just ride the Santa Fe if

they take Pullman service away. I have to ride a train because I am scared to
fly.'
One crew member, with more than 25 years service with Southern Pacific,

called the deletion of sleeping cars a "deliberate attempt to drive off customers
and eventually eliminate all passenger service."
The official, who would not give his name for fear of company reprisals, said

"This is the beginning of the end for the Sunset Limited. In January the com-
pany removed diners from the train and replaced them with vending machine
cars.

UNHAPPY

"This caused a lot of unhappy passengers. Now it's pullmans they are re-
moving to further discourage business. Next they will cut down on the number
of chair cars and at the same time go running to the government wanting to drop
the whole train altogether because they are losing money hand over fist."
He said that the Pullmans on the Sunset Limited were usually filled and that

on the last train it had been necessary to put another one on. Friday's last
train had 32 pullman. passengers.
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Explaining further, the crew member said "the tragic feature of all this is
that there is a certain class of people who are forced to ride pullman cars. These
are mostly the sick and elderly and now the service has been discontinued."
"The only thing which can be done to change this situation is to rally public

opinion—and possibly bend the ear of a few federal judges," he said.
• Southern Pacific officials stated last month they were forced to curtail pullman
service on the Sunset Limited as an economy measure. This is also the reason
they gave for deleting dining cars.
The Interstate Commerce Commission recently ordered SP to continue operat-

ing for at least another year its trains 39 and 40, between Phoenix, Ariz. and
Tucumcari, N.M.

ACCUSE RR

The commission accused the railroad of making "drastic attempts" to dis-
courage patronage of the two trains, and deliberately down-grading service to
justify discontinuance of the trains.
John Conner, an employe of the Labor Department in Washington, D.C.,

who was aboard the Sunset Limited, said he had been refused roomette accom-
modations in Phoenix and had to settle for a pullman bedroom. The next day
he had been told a mistake had been made and that no room existed on the train.
"I threatened to complain to the government then," he said, "and suddenly

they found space for me." Connor said he has written Gov. Samuel Goddard
of Arizona complaining of the shabby treatment of passengers by the railroad.
"I believe the railroad tried deliberately to keep me off the train, even though

they had 16 empty spaces on their Pullmans," he said.
Before puffing out of Union Depot at 6 p.m. Friday, passengers queued up

to board the money losing" Sunset Limited. It was full. Several would-be
passengers of the Golden State were turned away for lack of seats.

Senator COTTON. Mr. Richard Childs.

STATEMENT OF RICHARD STORRS CHILDS, DEPUTY ADMINIS-
TRATOR OF TRANSPORTATION OF THE CITY OF NEW YORK

Mr. CHILDS. Mr. Chairman, members of the committee, I will be
-very brief.

Senator COTTON. Your entire statement will appear in the record
and we would appreciate your condensing it.
Mr. CHILDS. I will. Most of what I would have covered this

morning has been covered already. I am here to support Senate
Resolution 284, because the city of New York feels that the clarifica-
tion of congressional intent is a matter of great concern.
I will simply confine myself now to that part which is of particular

concern to the city of New York.
Any discontinuance of commuter service, no matter how temporary

a duration, would scatter passenger patterns, inevitably drive them to
the highways, into automobiles, and that is one thing the city of New
York can afford no more of.
The fate of passenger service on our railroads is of preeminent

importance to New York City and to the entire northeastern corner of
the country.

First, the eastern district—as the ICC defines it—in 1965 accounted
for more than 70 percent of all revenue passengers carried by class I
railroads in the United States.

Second, the large railroads serving New York City have presented,
are presenting or are threatening, massive discontinuance of passenger
service. These include, of course, the New Haven, the Boston Sz
Maine, and the New York Central roads.
Any threat to continued railroad service for New York City is a

threat to its very life. The time has come when the great cities of this
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country must in a sense ally themselves with the railroads in a common
front against inundation by motor vehicles.

Resolution 284 is particularly important at the present time for the
city of New York. For the first time the city has established an
agency, the Transportation Administration, charged with coordinating
policy, operations, and long-term planning for all transportation
facilities. Through a Transportation Council established at the same
time, city policies and plans are linked with those of State and regional
transportation bodies.

Central to the city's needs—and in this respect it is not unique—is
to halt the hitherto unchecked automotive invasion and occupation
of its streets, supported by massive highway construction—to the
point where the private motorist himself is brought to complete
frustration and the economics of truck transport vanish in the traffic
jam.

Crucial to every responsible remedial program—now for the most
part simply on paper or in the earliest stages of consideration—is
rehabilitation and improvement of rail facilities, not only rapid
transit but commuter, passenger, and freight rail service as well.
Thus at this moment in history the city is most anxious to main-

tain the right of judicial review contemplated by this resolution.
On behalf of Mayor Lindsay and the people of New York City

I wish to express my appreciation of your courtesy in permitting me
to appear before you today.
(The statement referred to follows:)

STATEMENT OF RICHARD STORES CHILDS, DEPUTY ADMINISTRATOR OF
TRANSPORTATION OF THE CITY OF NEW YORK

My name is Richard Storrs Childs. I am Deputy Administrator of Transpor-
tation of the City of New York. I make this statement in support of Senate Reso-
lution 284 because the City of New York believes that its clarification of Congres-
sional intent is a matter of great concern. As I understand it, the purpose of the
Resolution is to ensure a fair hearing to both parties—the railroads and the pub-
lic—on any decision to abandon or discontinue rail service.

And I can assure you, as a traffic-bound New Yorker, that the opportunity to
speak up for continuation of a threatened rail service means a great deal to me—
and to the City I am honored to speak for before you today.
The recently announced intention of the New York Central Railroad to discon-

tinue all passenger service except for certain special intercity runs of less than 200
miles makes it dramatically clear that, if sufficient care is not taken, the entire
nation-wide network of railroads upon which the expansion of the United States
was built and upon which the economic life of New York and many other cities
depends will very likely be destroyed, train by train and service by service—with
only a few especially lucrative fragments being maintained. Because section 13a
of the Interstate Commerce Act empowers the Interstate Commerce Commission
to permit service to be discontinued without an investigation having been made
or a hearing having been held, it is doubly important that the right of judicial
review be rendered wholly free from doubt.

Adequate long distance rail service essential as it is is not the whole problem.
Another aspect is commuter service. In testimony before the ICC on January 25,
1966, Mayor John V. Lindsay made this clear:
"* " New York City, with nearly 8 million residents, is not only the nation's

largest city but is also the heart of the New York Metropolitan Region, with 16
million people, or almost 10% of tne entire population of the United States. Its
work force of 41/2 million men and women produces a greater variety of goods and
services for the nation's economy than any other city. It is the nation's leading
supplier and best customer. There is practically no occupation under the sun
that is foreign to this great metropolis and its 50,000 factories produce almost
every kind of manufactured goods. Since most of the large manufacturing,

A
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commercial and financial concerns in the United States maintain offices in New
York City, it has been referred to as the nation's 'front office'.
"The entire New York Metropolitan Region is dependent upon the existence

of an adequate commuter system. * * *"
I am advised that the history of the legislation dealing with this important

question of discontinuing railroad services makes clear that Congress was too much
aware of its significance to have dealt with the crucial issue of judicial review by
casual implication.
The ICC has long had the power to authorize the abandonment of an entire

rail line. Until 1958, however, it lacked the power to sanction a partial aban-
donment as by a railroad's discontinuing one or more trains on the line, while
retaining other service. The states had this lesser, included power, and the
Congress concluded that some states had not used the power wisely. As a result,
section 13a was enacted to provide the ICC with the power to authorize partial
termination of service. Proceedings to abandon an entire line have always been
subject to judicial review, and there is not one word in section 13a to show that
Congress intended a different result to obtain in this related class of proceedings.
I am further advised that because of the structure of section 13a, any railroad

which is unsuccessful before the ICC automatically does get judicial review. It is
only the public which can be left with no hearing and no review. This result is
so far from traditional American concepts of fairness as to raise most grave
doubts that it is a result Congress intended.

It is the public to whom judicial review is, as a practical matter, most important.
In the last three years for which published reports are available (1962-1964), the
ICC has passed upon applications to discontinue 318 trains. The box score reads
as follows:

Discontinuance permitted, 202 trains.
Continuance required in whole or part, 95 trains.
Proceedings dismissed, 21 trains.

Source: ICC Annual Reports for the years indicated.

These figures are not set forth to prove the ICC has been wrong. The figures
do, however, suggest that the public has a far greater stake in the availability of
judicial review than does the railroad which seeks to discontinue its established
service.
The fate of passenger service on our railroads is of preeminent importance to

New York City and to the entire northeastern corner of the country.
First, the Eastern District (as the ICC defines it) in 1965 accounted for more

than 70% of all revenue passengers carried by Class I Railroads in the United
States.

Second, the large railroads serving New York City have presented, are present-
ing or are threatening, massive discontinuance of passenger service. These
include, of course, the New Haven, the Boston & Maine, and the New York
Central roads.
Any threat to continued railroad service for New York City is a threat to its

very life. The time has come when the great cities of this country must in a
sense ally themselves with the railroads in a common front against inundation
by motor vehicles.

Resolution 284 is particularly important at the present time for the City of
New York. For the first time the City has established an agency, the Trans-
portation Administration, charged with coordinating policy, operations, and long-
term planning for all transportation facilities. Through a Transportation Coun-
cil established at the same time, City policies and plans are linked with those of
State and Regional transportation bodies.

Central to the City's needs (and in this respect it is not unique) is to halt the
hitherto unchecked automotive invasion and occupation of it streets, supported
by massive highway construction—to the point where the private motorist him-
self is brought to complete frustration and the economics of truck transport
•vanish in the traffic jam.

Crucial to every responsible remedial program—now for the most part simply
-on paper or in the earliest stages of consideration—is rehabilitation and improve-
ment of rail facilities, not only rapid transit but commuter, passenger, and freight
rail service as well.
Thus at this moment in history the City is most anxious to maintain the right

of judicial review contemplated by this Resolution.
On behalf of Mayor Lindsay and the people of New York City I wish to express

my appreciation of your courtesy in permitting me to appear before you today.
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Senator COTTON. We thank you, Mr. Childs. Your appearance
here emphasizes the fact that the matter in which we are interested
doesn't just concern the States of New Hampshire and Vermont, but
that it affects not only the great city of New York, but it also affects
Montreal and the Canadian traffic, and is of far-reaching importance.
Mr. CHILDS. Indeed, sir.
Senator COTTON. We thank you.
Senator Aiken?
Senator AIKEN. No questions. It is a very welcome contribution

from the city of New York.
Senator COTTON. Now those are the witnesses who signified their

'desire to testify.
The chairman of this subcommittee, Senator Lausche, had to go

to the floor.
Senator Prouty had to leave just a moment ago because he is on the

Labor Committee and has to be on the floor because of the legislation
before the Senate.

If there are others who desire to be heard or should there be others
who will signify their desire to be heard, they should indicate it to the
staff of the committee so that the chairman, Senator Lausche, if he
desires, and determines it is necessary, have further hearings.
As far as this hearing is concerned, in view of the hour, I feel

constrained to declare it adjourned.
(Whereupon, at 11:52 a.m., the subcommittee was adjourned.)
(The following material was received by the committee for inclusion

in the record:)

Bon. WARREN G. MAGNUSON,
Chairman, Senate Committee on Commerce,
New Senate Office Building, Washington, D.C.
DEAR SENATOR MAGNUSON: Please find enclosed a copy of a Resolution to

.amend Section 13(a) (2) of the Interstate Commerce Act to Extend Time Within
which State Commissions May Act on a Application by a Railroad for Discon-
tinuance. This Resolution was unanimously adopted by the Executive Com-
mittee of the National Association of Railroad and Utilities Commissioners on
July 21, 1966.
The Association would appreciate it very much if you and the other members

of your Committee would give this Resolution prompt consideration.
Furthermore, the Association requests that the Resolution be made a part of

-the record of the hearings concerning Senate Resolution 284.
The Association was founded in 1889. Within its membership, are the govern-

mental bodies of the fifty States and of the District of Columbia, Puerto Rico and
the Virgin Islands which regulate carriers and public utilities. The chief objective
of the Association is to serve the public interest through the advancement of
governmental regulation of the carriers and utilities.
A copy of this letter and of the Resolution are being transmitted to the other

members of your Committee.
If you or any other member of your Committee requires additional information

concerning our position in this matter, please do not hesitate to call upon me.
Sincerely yours,

PAUL RODGERS,
General Counsel.

NATIONAL ASSOCIATION OF
RAILROAD & UTILITIES COMMISSIONERS,

Washington, D.C., August 9, 1966.
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RESOLUTION OF THE NATIONAL ASSOCIATION OF RAILROAD & UTILITIES COM-
MISSIONERS To AMEND SECTION 13(a)(2) OF THE INTERSTATE COMMERCE ACT
To EXTEND TIME WITHIN WHICH STATE COMMISSIONS MAY ACT ON AN APPLI-
CATION BY A RAILROAD FOR DISCONTINUANCE

Whereas, The Nation's commuter railroads have in recent years experienced
large financial deficits; and

Whereas, Applications for discontinuance of commuter service have been made.
to various state regulatory agencies; and

Whereas, The state regulatory agencies are required to inquire fully by public
hearing into both the financial aspects of each application and the public need
for the service involved; and

Whereas, Section 13(a) (2) of the Interstate Commerce Act permits application
to be made to the Interstate Commerce Commission four months after the pres-
entation of a petition for discontinuance to a state agency; and

Whereas, The proper discharge of the obligation of the state regulatory agencies
to render an informed decision is made most difficult by the existing time limita-
tions, both because of the shortness of the allowed period and because the timing
of an application rests solely in the discretion of the railroad; and
Now, therefore, be it resolved, By the Executive Committee of the National

Association of Railroad and Utilities Commissioners that Section 13(a) (2) of the
Interstate Commerce Act be amended to extend the time within which the state
regulatory agency must act and to guarantee that the said agency be allowed a
time certain in which to act;

Resolved further That the said Section 13(a) (2) of the Interstate Commerce Act,
be amended by the addition of the following italicized material:

(2) Where the discontinuance or change, in whole or in part, by a carrier
or carriers subject to this chapter, of the operation or service of any train or
ferry operated wholly within the boundaries of a single State is prohibited
by the constitution or statutes of any State or where the State authority
having jurisdiction thereof shall have denied an application or petition duly
filed with it by said carrier or carriers for authority to discontinue or change,
in whole or in part, the operation or service of only such train or ferry or shall
not have acted finally on such application or petition within sixty days from
the completion of hearings thereon, such carrier or carriers may petition the
Commission for authority to effect such discontinuances or change. Pro-
vided, ,however that in any case, the carrier or carriers may petition the commission
for such authority at the expiration of one hundred and eighty days from the'
filing of a petition or application with the said State authority.

Hon. FRANK J. LAUSCHE,
Chairman Subcommittee on Surface Transportation,
U.S. Senate, Washington, D.C.
DEAR CHAIRMAN LAUSCHE: On August 3, 1966, the Commission testified at

your subcommittee hearing on S. Res. 284, a resolution proposing to express the
intent of Congress with respect to passenger train discontinuances under Section
13a(1) of the Interstate Commerce Act.
During the course of the hearing, Vice Chairman Tucker and I expressed our

personal opinions that Section 13a(1) is in need of revision.
As a result of the discussions during the hearings, the Commission has reviewed

its experience with Section 13a(1) cases and has considered again the possible
amendments of Section 13a(1) which might be of immediate benefit to the public.
We have again carefully reviewed the mechanics of our procedures for handling

Section 13a(1) cases and the Commission is currently making immediate internal
improvements to handle these cases more efficiently. However, under existing
law, these improvements will not correct a number of Section 13a(1) problems.
The Commission has previously recommended to the Congress that Section

13a(1) be amended: (a) to extend the 30-day notice provision to 40 days, (b) to
lengthen the period during which the Commission may require continuance of
service pending investigation and hearing from 4 months to 7 months, and (c) to
place the burden of proof in any proceeding upon the carrier proposing the dis-
continuance.
Amending Section 13a(1) along these lines was suggested in the March 24, 1960,

testimony on S. 3020 of former Chairman Kenneth H. Tuggle, before the Senate
Subcommittee on Surface Transportation and these same suggestions were made

SEPTEMBER 9, 1966.
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last year by former Chairman Charles A. Webb in his August 25, 1965, letter to
the Senate Committee on Commerce with respect to S. 1394.
The Commission wishes to reaffirm its support of amendments to accomplish

these three needed improvements.
The Commission in the past has frequently and consistently taken the position

that its decisions under Section 13a(1) are subject to judicial review. There is
language in two Federal court decisions to the contrary, however, and, as far as
judicial finality is concerned, the review issue is one yet to be resolved. The Com-
mission, therefore, also takes this opportunity to indicate its support of an appro-
priate 13a(1) amendment—possibly the inclusion of a new Section 13a(3)—to
clarify the fact that a legal suit may be brought to obtain judicial review of any
Commission action under Section 13a(1) or Section 13a(2).

Sincerely,
JOHN W. Bumf, Chairman.
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