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TAX CONVENTION WITH THAILAND

W ED N ESD A Y , AUGUST  11 , 19 65

U nited S tates Senate ,
Subcommittee op th e

Committee on F oreign Relations ,
Washington, D. G.

The subcommittee met, pursuant to notice, at  10 a.m., in room 4221, 
New Senate Office Building, Senator Albert Gore presiding.

Present: Senators Gore, Long and Pell.
Senator  Gore. The subcommittee will come to order.
The subcommittee is called into session this morning  to consider 

the tax convention between the United States and the Kingdom of 
Thailand . (See appendix.)

Senator Gore. The convention with Thai land is one of a contem­
plated  series of income tax conventions which the administration ex­
pects to conclude with a number of developing countries.

Although the pending treaty was patterned afte r tax  conventions

Presently in force between the United  States and other countries, it 
oes contain several unique provisions which I believe require careful 

study by the Subcommittee on Tax Conventions.

SCOPE OF PRO VIS ION S

For example, under the provisions of article 5 of the convention,
U.S. residents and corporations investing in certain Thai  enterprises 
would be entitled to claim as a credit against the U.S. income tax 7 
percent of their  investment in such enterprises.

Anothe r provision, which is new insofar as ex isting tax  conventions 
are concerned, is set forth in a rticle 6. I t provides t ha t U.S. residents 
and corporations may elect to defer tax on income resulting  from the 
tran sfer  of proper ty, technical services or know-how to a Thai corpo­
ration  in exchange fo r its stock. The tax thus deferred may be im­
posed when the stock is eventually disposed of.

The convention also contains a provision dealing with charitable 
contributions which would allow U.S. citizens, residents, or corpora­
tions, to deduct from thei r income subject to American taxes, con­
tributions made to certain charitable organizations in Thailand .

The only other of our ta x conventions with similar provisions are, 
I believe, those with Canada and Honduras.

There are also important permanent establishment rules set for th 
in this convention.

Since this Thai convention contains provisions not found in tax 
treaties now in force, particularly the investment credit device for 
reducing directly U.S. taxes on U.S. taxpayers on income earned in 
the United  States, it should be considered very thoroughly prio r to 
seeking Senate advice and consent to its ratification.

1



2 TAX CONVENTION WITIT  THAILAND

A device somewhat similar in its effect, the so-called tax sparing  
provision, first presented to the Senate in th e Pakis tan Treaty negoti­
ated in 1957, was never approved by the  Senate.

ERA OF LEGISLATING BY TREATY

In my view the Senate must proceed with utmost caution in approv­
ing any treaty which is legislative in nature. Generally speaking, I 
am disposed to consent to ratification of a treaty unless there are 
good and sufficient reasons for not doing so. This is par ticula rly true 
of a treaty  which is reciprocal in nature  and which has as its central 
purpose a bargain  between or among governments. We have in fairly 
recent years entered a new era in treaty  making. Now, we often do 
not s trike bargains with other governments so much as we state a rule 
of law. And in the United States, this automatically has the effect 
of an internal law.

This process of legislating via treaty requires careful examination. 
If  the treatymaking process is to continue to serve us well, we must 
make doubly sure t hat  these legislative treaties are well understood. 
We must be sure of public confidence, knowledge, and consent.

I expect, therefore, to hold several hearings on the convention with 
Thailand, as well as the other tax treaties pending before the Commit­
tee on Foreign Relations, or such other treaties as the President may 
subsequently submit to the Senate on this  general subject.

Our first witness this morning is Mr. Solomon of the State 
Department.

STATEMENT OF ANTHONY M. SOLOMON, ASSISTANT SECRETARY
OF STATE FOR ECONOMIC AF FA IRS; ACCOMPANIED BY LAURENCE
G. PICKERING, OFFICER IN  CHARGE, THA I AFF AIR S; AND
VERNON G. SETSER, ADVISER, OFFICE OF INTERNATIONAL
TRADE

Mr. Solomon. Thank you, Mr. Chairman.
I am appear ing before the subcommittee in support of the conven­

tion between the United States and Thailand for the avoidance of 
double taxation and the prevention of fiscal evasion with respect to 
taxes on income, signed March 1, 1965 (Executive E, 89th Cong., 1st 
sess.).

TAX TREATIES AND INTERNATIONAL TRADE AND INVESTMENT

The Department of State considers tha t agreements for  the avoid­
ance of double taxation serve to encourage and support the growth of 
international trade  and investment. Income-tax agreements can help 
to bring about desirable adjustments  in national tax systems. They 
reduce or eliminate conflicts between tax policies. And they establish 
a considereable degree of stability and certain ty in tax matters. Our 
business community is for similiar reasons very much interested in 
expanding our network of 22 tax conventions tha t we already have. 
In addition, through the tax- treaty  vehicle, a host of possible discrimi­
nations, both national and individual, and irr itan ts to the relationships 
between the  United States and friendly countries such as Thailand
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can be avoided, as for example, in the case of persons p artic ipating 
in cultura l activities or in Government programs in each other’s 
territories.

A major weakness in our tax- treaty  program has been our inability 
to make progress in negotia tions wi th less developed countries. Only 
two of our existing conventions are with  less developed countries, and 
in the case of one of these our treaty partner has given notice of in­
tention to terminate. This arises from the  one-way flow of investment 
income between the less developed country and the United States, and 
consequently the tendency of the less developed country to feel tha t it 
has litt le to gain  from a treaty which, among other matters, restricts 
taxation a t the source of income.

At the same time, a major goal of our foreign policy is, of course, 
to bring  about more rapid economic development in the less developed 
countries. We provide aid for this purpose from public funds, both 
bilatera lly and th rough mult ilatera l institutions. We also seek to en­
courage private investment, through such means as investment guaran­
tees and general commercial treaties. As American priva te invest­
ment increases in the less developed countries, and as more Americans 
take up temporary residence there, international tax agreements be­
come more and more necessary.

The extension of tax- treaty  benefits to American investors and busi­
nessmen in less developed countries, and reinforcement by means of 
tax agreements of our policy of promoting economic development, re­
quires some changes in the character of the agreements. Essentially, 
we need to  provide through tax agreements a fur ther  encouragement 
of the  pr ivate  investment tha t is essential to  the development process 
in these countries.

The convention with Thailand which is before the subcommittee 
includes such a recognition. Specifically, i t does two things. First, 
it provides fo r limitations compatible with investment abroad in Thai­
land’s ability to tax income remitted out of the country. Second, it 
gives American investors in Thai land a 7-percent tax credit, com­
parable to the tax credit on domestic investment, on t ha t portion of 
their investments which is represented by the provision of American 
goods and services. I will leave to the Treasury officers present today 
the task of giving a technical evaluation of these new clauses. I do 
wish to say, however, tha t the Department of State strongly supports 
these innovations as being in the foreign policy interests of the United 
States.

POL ITIC AL ASP ECTS OF TAX  TREATIE S

While it was largely a m atter  of chance th at Thailand is the first 
country with which this new type of t reaty has been negotiated, there 
are substantial foreign policy reasons for  applying the new approach 
to that  country and which are  to the political interest of the United 
States. Thailand is a country of relative stability in the troubled 
region of southeast Asia. Nevertheless, its border areas already are 
subject to Communist subversion and there is little doubt tha t any 
domestic unrest will be seized upon by Communist forces to put pres­
sure on the independent Government of Thailand. Thailand ’s ability  
to maintain  its independence depends in considerable measure upon 
the continuing growth of the Thai economy.
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Th ai land  ha s n ot reli ed solely  on  the Un ite d State s to solve i ts p rob­
lems. I t has  adopted  effect ive mea sure s of  self -help. Al thou gh  its  
policy o f p romo tin g economic deve lopmen t ha s dr aw n the Government  
directly  into a numb er of economic act ivi ties , Th ai land  is ma inly a 
free-e nte rpr ise  society. The In du st ri al  I nvest me nt Pro mo tio n A ct of 
1962 was adop ted  to at tr ac t fo rei gn  investment and to  enco urage 
domestic  i nvestment by prov id ing spec ial fac ilit ies  a nd  a ssurances for 
investments  in specified ind ust ries. The se include  exemption s from  
certa in taxes and customs dut ies , assurances about the  w ith draw al of 
capit al an d ear nin gs,  lib era lize d adm ission  o f f ore ign  technicians,  and 
assu ranc es again st the  na tio na liz ati on  of  pr iva te  prop er ty  and com­
pe tit ion fro m public ly owned  enterpri ses . A comm ercia l trea ty  be­
tween the Un ite d State s and Th ai land , conc luded in 1937, provides 
ad dit ion al guara nte es of fa ir  tr ea tm en t fo r A merican investment and  
tra de , an d ag ain st the  na tio na liz ati on  of  priv ate p ro pe rty wi tho ut fa ir  
compensatio n.

While U.S. inv estment in Th ai land  i s n ot  as gr ea t as in many coun ­
tries,  it  has been steadi ly gro wing  unde r the measures  of  encourage­
ment pro vid ed by the  Th ai  and Uni ted State s Gov ernmen ts. A 
conside rabl e numb er of Am erican  com panies have esta blis hed  subsi­
dia rie s an d have bu ilt  plan ts the re.  Fields  of  investment act ivi ty 
include automobi le assembly, oil ref inin g, ban kin g, the  con stru ctio n 
and opera tion of  hote ls, and the man ufac ture  of pha rmace utical s, 
auto mobile  an d tru ck  tires,  rec onsti tut ed  mi lk and mi lk produc ts, 
me tal pro ducts , sewing mac hines, so ft dri nks, soap,  and sto rage 
bat ter ies .

We believe th at the  conven tion  now before  the  subcomm ittee  will 
help to decide addit ion al pr iv at e Am erican  investo rs in favo r of 
inv estment in Th ai lan d.  Th ere  has been a good deal of in ter es t in 
investment possibi lities the re,  as reflected in business surv eys  and  
tentati ve  business  plans. The new agreem ent  should br ing ma ny of 
thes e p rojec ts to rea liza tion.

As the  subcom mit tee knows, there  has been some concern abo ut 
capit al outflows on acco unt of  our balanc e-o f-paym ent s defici t. I 
should  like  to po in t out, in rel ati on  to the  sub jec t of  new Am erican  
pr ivate investment in Th ai lan d,  th at  th is  concern is no t mu ch of  a 
factor  since  the steady  increase in Tha ilan d’s for eig n exchange re­
serves since 1959 has been vo luntar ily  held by the T ha is in U .S.  do llars.

There  is no need,  Mr. Ch air ma n, fo r me to prolo ng  my gen era l 
sta tem ent rega rd ing the  convention wi th Th ai lan d. Th e De pa rtm en t 
of  State cons iders its  rat ifi cat ion  to  be in the politi ca l an d economic 
int ere st of  the Un ite d Sta tes . I  hope th at  you and  yo ur  colleagues  
will  rep or t favorab ly upon it  to  the fu ll committee. As  t he  subcom­
mittee  is  awa re, there are  also ta x tre at ies wi th Isr ae l and the Phi lip­
pines n ow aw ai tin g its  co nsider atio n, and it is hoped  that  such t rea ties 
can be negotia ted , on a selective  basis , wi th  othe r fri en dly less devel­
oped  cou ntr ies  where such tre ati es  ap pe ar  approp ria te . I f  you have  
any  questions of  a gen era l na ture , I  sha ll endeavor to ans wer them . 
On technical  and fiscal aspects, I  sha ll de fer to Assis tan t Secre tary 
Su rre y and  his colleagues.

Th an k you , Mr.  Ch airma n.
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GE NES IS  OF T H E  TR EA TY

Se na tor  Gore. Would you en lig hte n the committ ee as to the  genesis  
of the  p roposed trea ty  ?

Mr. Solomon. Mr. Ch airma n, in gen era l, the  De pa rtm en t has been 
anxious  to conc lude tax treati es,  to  avo id doub le tax at ion,  and to 
cla rify the  rules, so to speak, unde r which  business concerns operat ing  
here  and ou r businessmen op erat ing abroa d can opera te gen era lly .

We have conc luded in the past,  as you know, approx im ate ly 22 t ax  
convent ions , mostly  wi th developed countries. I t  is ou r hope th at  we 
can con tinu e t hi s process and e xp and our netw ork  of co nventions wi th  
less deve loped cou ntr ies  as well. I  th in k th is is part  of  a gen era l 
process o f tr yin g to rati onali ze  in ter na tio na l ta x ma tte rs,  an d a tte mp ts 
to reduce  the ir ri ta nt s th at  we fre quen tly  find in rel ations wi th 
fri en dly cou ntr ies  when we do have a  tax trea ty  of  a  rec iproca l natu re.

Se na tor  Gore. Since the pro posed trea ty  wi th Th ai land  is  in some, 
bu t no t in  all  respects , typica l of the gen era l pa tter n th at is sou ght , 
it is m y purpo se in taking  th is one u p fir st to  examine i t and the inn o­
vat ion s proposed  there in th oro ughly .

W ith  resp ect  to th is specific trea ty , did  the  sugges tion fo r its  nego ­
tia tio n or ig inate wi th the  D ep ar tm en t of State , wi th the De pa rtm en t 
of th e Treasury,  or  with wh at you desc ribe  as  our bus ines s co mm uni ty ?

Mr. Solomon. We ll, I can  an swe r only in a  ge neral sense, since I  am 
new to  th e De partm ent. Bu t it  is my un de rst an ding  that  thi s reflects 
a g ene ral  policy. I  am inform ed t hat  th ere were  negoti ations several 
yea rs ago by Treas ury. But  I  th in k the basic answer  to th is  is th at  
since we t hi nk  of  it  as a gen era l pol icy,  we a re wi lling  to  en cou rage th e 
begin nin g of these negotia tions  wi th selec ted cou ntr ies  wherever  it is 
ap prop ria te . I th ink th at  th e fact  th at  these three  happ en  to be 
coming up  is a mat te r of  coinc idence, and res ult s fro m the fact  that  
the  neg oti ations had been  concluded he re f irst.

I un de rst and there  has  been a nego tia tion ju st conclud ed, or  tent a­
tively  co ncluded, with the  Gove rnm ent  o f In di a.  An d since  we t hin k 
of th is  as an expa nd ing policy, it is one th at the Dep ar tm en t of State  
is acti vely encou rag ing .

Se na tor Gore. I not ice you say th at  you cannot give specific in fo r­
ma tion because you  are  new to the  Econom ic Divis ion.

Wh en d id  you assume  your duties?
Mr. Solomon. Ap prox im ate ly  2 months  ago, M r. C hairm an.
Se na tor Gore. Then you  came af te r th is  trea ty  was n egoti ate d and  

signed.
Mr. Solomon. We ll, I  am so rry —I  am n ot  f am ili ar  w ith  th e genesis 

of who in iti ated  the  neg otiatio ns.  Bu t I  th ink it fa ir  to say  th at  the 
De pa rtm en t of  State  actively su pp or ts  them, th at  th e De pa rtm en t 
would be pe rfe ctl y wi llin g to assume th at  th is  was a mat ter in itiated  
by in ter agency cons ulta tion .

Se na tor  Gore. Mr. Solomon,  I  am  a lways  pleased to h ave  an y in fo r­
mation  y ou can  offer, bu t unle ss y ou are  prepared  t o answer  questions 
with respec t to t he  pendin g t reaty,  I  shal l ask the  De pa rtm en t to send  
someone before the  comm ittee  who is  so prepared .

Mr. Solomon. We ll, may I  check—you  wish to  know, M r. C ha irm an , 
as to where  the  specific sugges tion in iti ated  as to the nego tia tio n and 
conclusion  of  a tax t reaty w ith  Tha ila nd  ?
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Senator Gore. Tha t is one of the specific questions I  have in mind 
with respect to  the pending treaty.  We are gathered today to con­
sider the pending treaty in detail.

Who was head of the Economic Division a t the time the treaty was 
negotiated and signed ?

Mr. Solomon. When the negotiations were started, Assistant Sec­
retary  Johnson. Now, Assistant Secretary Surrey, I think, could tell 
you, since he was in charge of negotiations, as to exactly where the 
specific initiation arose.

Senator Gore. I appreciate the limitations under which you appear, 
and I certainly do not wish in any way to be unpleasant with you— 
quite the contrary . I appreciate the information you have given, and 
the study you have devoted to the subject in the  60 days you have been 
in your present position.

I suppose unless you have an alternative suggestion, it would appear 
to me to be the course of wisdom to submit to you specific questions 
with respect to the pending treaty to which answers from the  Depart­
ment of State would be requested. Then from the records in the De­
partment and from your predecessors perhaps the answers could be 
obtained.

Do you have an alternative suggestion to that  ?
Mr. S olomon. I would be glad to answer any questions, Mr. Chair­

man, by looking at Department records which I  am not able to answer 
today. I believe th at the only question tha t you made which I  have 
not been able to answer is as to where the specific idea initiated, 
whether it was with the State  Department or the Treasury or with 
the business community, for this treaty.

Senator Gore. Tha t is the only question I have asked.
I would have a question as to whether the  Department of State had 

suggested the investment credit, or  whether this suggestion originated 
in the Treasury, the business community, or in Thailand.

Mr. Solomon. I t originated  original ly in the Agency for Inte rna­
tional Development, which is within the State Department. This 
idea has been discussed, the idea of a cred it on investment abroad, to 
be used by the U.S. parent organization, or parent  corporation, in its 
U.S. income taxes. This has long been discussed and studied in the 
Agency fo r Internationa l Development. And it has been fe lt that it 
would be a definite contribution to our objective to increase the flow 
of the U.S. investments to less developed countries. The adaptation  
of the idea for use in tax treaties—tha t is, the 7-percent credit proposal 
has been worked out p rimari ly by the Treasury  officials.

Senator Gore. Suppose I proceed with some questions and you 
supply such answers as you are qualified to  submit, and then I will 
submit further  questions m writing  as to specifics.

RECORD OF PREVIOUS TAX TREATIE S

What has been our experience to date with tax treaties between our 
country and less developed countries? Has the treaty  with  Pakistan 
been satisfactory ?

Mr. Solomon. Our experience in what sense, Air. Chairman ? Do 
you mean in general? We have found in the case of Honduras th at 
Honduras  is not satisfied with the nature of the treaty th at was nego­
tiated. We believe the Pakistan Government is reasonably satisfied.
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But I think  Assistant Secretary Surrey can answer t ha t in more de­
tail than I  can.

We have only had these two experiences: Honduras and Pakistan.
This is really a new field we are venturing into.
Senator Gore. What benefits have accrued to the United States, 

in the opinion of the State Department, from the tax trea ty with 
Pakistan ?

Mr. Solomon. I am sorry—I will have to answer tha t afte r checking 
with the Department .

Senator Gore. I submit the same question with respect to the tax 
trea ty with  Honduras.

Mr. Solomon. In  both those treaties  there was, as you know, no 
tax credit. The general objectives tha t were sought there, which were 
to create a reciprocal arrangement, which would limit the taxation 
at i ts source, and which would therefore create rules whereby the U.S. 
investors in those countries would benefit from knowing under what 
conditions they were operating—and would provide a  forum in  which 
individua l cases could be taken up between the two Governments— 
those general objectives I believe have been achieved.

The fact  that the Honduras Government-----
Senator Gore. Wha t general objective has been achieved ?
Air. Solomon. The general objective of creating a set of provisions 

whereby the U.S. business community, investing in Pakistan  and 
Honduras, is aware and is certain of what taxes it will have to pay, it 
is protected against assessments on earnings outside of those countries, 
because of some special interpretation by Pakis tan or Honduras tax 
authorities. It  does limit the amount of t axation at source bv those 
Governments. These treaties—the provisions of those treaties have 
been implemented and to the best of my knowledge—and have there­
fore achieved those objectives.

Whether the treaties have resulted, however, in a greate r flow of 
U.S. investment to Pakistan and Honduras I do not think anybody 
would be able to give you a definitive answer.

Senator Gore. You have cited as a benefit, generally speaking, a de­
crease in taxes on U.S. investors in Pakis tan and Honduras. Wha t 
are the benefits, reciprocal or otherwise, of a government-to-govern- 
ment nature?

advantages of tax treaties

Mr. Solomon. There are many advantages in the area of govem- 
ment-to-government relations in having a clear understanding put 
down in treaty form of what taxation is permissible by one par ty and 
the nationals  of the other pa rty operating businesses or earning income 
in their country.

Not only does this tend to reduce the number of f riction cases tha t 
arise-----

Senator Gore. The number of what kind of cases?
Mr. Solomon. Frict ion cases—on which the U.S. embassy is asked 

to intervene. But even if the question of interp retation arises, since 
these treaties provide for consultation between the two Governments 
in a prescribed framework, it makes much simpler, Air. Chairman, the 
amicable solution of these problems tha t do tend to arise from time to 
time on the question of interpretation.
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TREATIES WITH HONDURAS AND PAKISTAN

Senator Gore. Does the Department of State have detailed info r­
mation as to  the operation of the treaties with Honduras  and Paki­
stan?

Mr. Solomon. I cannot answer tha t Mr. Chairman. I believe 
Treasury would have more detailed information. But I can check 
with my people and submit tha t for the record.

(The Department of State subsequently submitted the following 
statement :)

The only information th at  the Departm ent of Sta te normal ly receives with  respe ct to the  operation  of tax  treaties would he in the form of compla ints by American citizens or business ente rprises rais ing  questions as to the applica­bilit y of th e tre ati es  to the ir problems, or communications from one or the  other  Government making rep resentat ions  in  th e inte res t of i ts nationals or responding to such represen tations, or dealing  with  proposed changes in the trea ties . In the  case of both Honduras and Pak istan, there is litt le information avai lable  rega rdin g operation of the  treaty.
The Honduras tre aty  has  been in force only since 1957, and the Pakis tan  tre aty only since 1959. As concerns Honduras, the re appe ar to have been no significant compla ints under the tre aty  by nat ionals of eith er country. Th at American businessmen consider it beneficial is shown by the fac t that  a number have expressed serious concern at  the announcement th at  i t is to be terminated, and urged action  by the  U.S. Government to continue it  in effect. The Govern­ment  of Hondura s expressed dissatis fact ion with  it as early as I960, however, and has  been pressing from time to time since for its revision so as to check the  alleged revenue loss by Honduras, and  to provide  gre ate r encouragement  for  foreign investment there.
In the case of Pak istan, there have  been two or three cases with in the las t 2 years in which the possibi lity of contraven tion of the tre aty  has been raised , and these are stil l under considerat ion by the  two Governments. The Pak ista n convention originally  contained a “tax-sparin g” provis ion which was nullified by a Senate  reservation. The Pakis tan  Government has been dissat isfied with the convention’s lack of positive terms for encouraging  priv ate investm ent, and has  indica ted its  wish to undertake negotiations for a revision th at  would remedy this  lack and perhaps modify the  convention in other ways.
The advantages for  the United States in both the Honduras and Pakis tan  treaties consist  mainly of the general ones of removing irr itants , providing American business with  assu rances of stabil ity  and cer tain ty in tax  matter s, and cont ributing in a modest way to the U.S. objective of encourag ing priv ate  inves tment for  economic development in the  two countr ies.
Senator Gore. Have you recently received notice from the Govern­

ment of Honduras of tha t country’s intention to withdraw from the treaty  ?
Mr. Solomon. Yes; elfective as of January 1966 the t reaty  will be canceled.
Senator Gore. Why, in the view of the Government of Honduras, 

as stated to the  Government of the United States, is Honduras taking this step ?
Mr. Solomon. The Government of Honduras feels tha t the treaty 

provided in effect only substantive concessions to the United States— 
what is of substantive value to the United  Sta tes and not to the Hon­
duran Government, because the limitations on the Honduran Govern­
ment to tax income at source in Honduras were quite severe from their 
point of view, in thei r hindsight judgment, and because of that, they 
have expresed the  hope tha t they can renegotiate a new treaty which 
would be less res trictive on thei r ability to tax  income at source.

Senator Gore. Does the Honduran Government maintain this  treaty  
to be beneficial to the investor or to the U.S. Government, or do they 
consider the two the same ?
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Mr.  Solomon. Si r, I  did no t he ar  that .
Se na tor  Gore. Does the  Ho nd uran  Gover nm ent  maintain th at the 

trea ty  has bene fited  t he  U .S.  Government  or the U.S . com pany or  cit ­
izens  who hav e invested in  H on du ran dev elopment  ?

Mr. Solomon. They would main tain  by re st ric tin g too severely the  
taxa tio n at  source it  h as benefited the U.S . Gov ernment, because th at  
wou ld mea n a la rg er  dif fer entia l pa id  int o the U.S . Treasury . Th is 
is my u nders tan din g.

Se na tor  Gore. Has  the tr ea ty  ha d t hat  effect ?
Mr. Solomon. Yes. To  the  e xte nt  t hat  the  Hon du ran Gover nment  

does no t tax,  f or  example, any  int ere st rem itted , the n th is is a s maller  
tax c red it, forei gn  ta x cre dit , th at  the U .S.  comp any  can  use a ga inst i ts 
U.S . incom e tax , and the refore  the  paym ents to the  U.S . Tr easury  
are lar ge r.

Se na tor Gore. H ow much do the pay me nts  to  the U.S. Treasury 
am ount to on an annual basi s ?

Mr.  Solomon. I  do no t know, Mr.  Ch airma n. I  th in k Air. Su rre y 
may be able  to an swer th at .

TREA TIES W IT H GREECE AND  FINL AN D

Se na tor  G ore. We have a t re at y wi th  Greece an d also  one wi th  F in ­
lan d. How do they diff er fro m the  proposed trea ty  w ith  T ha ila nd  ?

Mr.  Solomon. The tre ati es  w ith  Greece  a nd  F in la nd  do not inc lud e 
the inv estment cre di t of  7 percen t. I  u nd ersta nd  t hat the y follow the  
more or  less gen era l for m th a t ou r tre ati es  w ith  f ul ly  deve lope d c oun­
tri es  have.

Greece and Fi nl an d are in th at  borderl ine  are a—question able 
wh eth er the y a re t reated  as  less developed count ries  or  deve loped coun­
tries.  I believe in the ta x tre ati es  t hat  have  been conc luded, the form 
the re,  the  gene ral pa tte rn  was th e same  as  that  fo llow ed fo r the  co un­
tr ie s of  Weste rn E urop e and  othe r advan ced  coun tries.

Se na tor  Gore. Th en, as I  un de rst an d yo ur  sta tem ent, the tre ati es  
with  Greece a nd  F in land  fol low  ra th er  genera lly  the p at te rn  of  tre ati es  
wi th  developed cou ntr ies  ra th er  th an  tre ati es  wi th underde velope d 
countr ies .

Mr.  S olomon. Tha t is my unde rst an ding , sir .
Se na tor  Gore. So the two tre ati es  wi th Greece and Fi nl an d would 

no t be of  pa rt icul ar ly  exempla ry value in  con sidering  the pend ing  
trea ty  ?

Mr. Solomon. I  am no t fam ili ar  w ith  the de tai ls,  b ut  c ert ain ly in ­
so fa r as the  t reati es ’ fa ilu re  to pro vid e any  t ax  c red it,  they would no t 
be a  re lev ant p recedent.

CREDIT FOR CHA RITA BLE CONTRIB UTION S

Se na tor Gore. Do the  tre ati es  con tain the pro vis ion  th at  the U.S. 
taxp ay er  is given cre dit  a ga ins t his  U .S. tax es fo r contr ibu tions  to so- 
call ed cha ritab le insti tu tio ns  in Greece or  Finl an d?

Mr. Solomon. T do not believe  the y do, sir.  Th e ch ar ita ble pr o­
visions, I believe, are  only in the  Hon du ras trea ty —th at  is the first 
trea ty  th at  was pu t in : and Canad a, also— Ho nd ur as  and Ca nada .

Se na tor  Gore. We  will  wan t to examin e th e experience  of  th e Ca- 
na dia ns  and  Hon du rans  with th is  so-called  ch ar ita ble pro vis ion . As 
you know, th at  has been the subjec t of  a gr ea t deal  of abuse with in
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our own. cou ntry. We  wil l wa nt  to  examin e to  wh at exten t it  has  
been abused in the for eig n country  and to wh at exten t the U.S. Gov­
ernment can  examine—pol ice, so to  speak—the  contr ibu tions  to and  
act ivit ies  of  o rga niz ations to  wh ich dedu ctib le c on trib utions a re  made.

We  hav e found the ch ari tab le pro vis ion  a difficul t sub jec t to ad ­
mi nis ter  w ith in ou r own cou ntry . I  am no t sure t hat  i t is a dm in is tra ­
tively  feasibl e wi th  resp ect  to  chari tab le contr ibu tions  to organiza ­
tions which  may or  may  no t rem ain  the same in  form  in for eig n 
coun tries .

Th is i s a subject , however , th at  I  thi nk  wi ll need  to be taken up w ith  
Treasury  ra th er  tha n S tate.

I  ga the red  fro m your  prep ared  sta tem ent and your answers th at  
the  pend ing  trea ty  wi th Th ai land  initi ates  a new series of tre ati es  
conta ining  new pro vis ions and new pr inc ipl es  of tax at ion,  havin g 
effect on bot h in ter na tio na l and  domes tic ta x laws.

Is  tha t a co rrect st atement?
Mr. S olomon. Und er  domestic  tax  laws  of Tha ila nd , yes.
Sena tor  Gore. Also on dom estic  tax law  of  the Un ite d Sta tes , 

isn ’t  tha t correct  ?
Mr. S olomon. Well , I  am n ot  co mpetent to  a nswer th at , Mr . Ch ai r­

man. I  do n ot  see how it  affects—you know  la te ra lly  we do reco gnize 
for eig n tax cre dit . I  u nd ersta nd  that th is  t re at y does not cha nge  our  
exi stin g custom, ou r exi stin g practice.  Th ere may  be ce rta in  minor 
chan ges which I  am  not  aware of.

Sena tor  Gore. Fo re ign ta x cred it is no t a mat ter of tre aty.  Tha t 
is a ma tte r of  sta tu to ry  law.

Mr.  S olomon. Correct.
Se na tor  Gore. Y ou do n’t rea lly  wish  to question w hethe r thi s t re aty 

would hav e an  effect on do mestic ta x law,  do you  ?
Mr.  Solomon. You mean th at  ins of ar  as the 7 perc ent  c redi t repr e­

sents a chan ge in the U .S. taxp ay er ’s r esponsibi lity  to the U.S. Tr ea s­
ury , yes, it  does cha nge  domestic  t ax  law  in  th at  respect. I  thou gh t 
you were ta lk ing abou t it  in a la rg er  sense.

Sena tor  Gore. I  am spe aking of  it  in  a la rg er  sense. That  is a 
specific exam ple, bu t there are  several  specifics  in  which  th e same 
gen era l p rin cip le is t rue,  f or  in stance , the ded uct ion  fo r contr ibu tions  
to an organiza tio n in a foreign  co un try  th a t is said to be chari tab le,  
and also the de fe rra l of tax es on incom e in the form  of stock acquire d 
in a T ha ila nd  c orp ora tion i n e xch ange f or  pa tent  righ ts  or  othe r v alu­
able as sets th a t are  tran sfe rre d.

Mr. Solomon. I  in ter preted  your  word “domestic” more na rro wl y, 
Mr. Ch airma n. You are  rig ht . I  th ou gh t you  me ant  did th is  in ­
troduce cha nge s in ou r domestic  tax law  un de r dom esti cal ly earned  
income. B ut  in the sense in which  you are speaking,  certa inl y th at  
is tru e,  yes.

Se na tor  Gore. Does  th e change  affect the U .S.  tax  law with  respect 
to dom esti cal ly ear ned income in the Uni ted State s—th at  is, income 
earned  in the Uni ted Sta tes?

Mr. Solomon. No ; exce pt in  th e sense th at I  mentio ned  above. 
Obviously, any tax trea ty  th at invo lves  lim ita tio ns  of  taxa tio n at 
source or inc ludes new pro vis ions like the ta x cre di t on investment 
will  affec t the  am oun ts of domestic revenue e nte rin g the U.S. Treas ury.

Sena tor  Gore. I  th ink you ha d be tte r rer ead it.
I  don ’t wa nt to tak e up too  mu ch time . Se na tor  Lo ng?
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CREDIT ON INVE STME NT S

Senator Long. The new feature you have in this treaty  is t ha t you 
propose to give a company 7-percent tax  credit on what they invest in 
certain less-developed countries. Is tha t the idea?

Mr. Solomon. On U.S. investment in those countries; yes, sir.
Senator Long. Suppose I  am General Motors. If  I  go over there 

and I invest a million dollars in Thailand, I would get a 7-percent 
credit against the tax tha t I  would owe this  year  to the LLS. Govern­
ment. Is tha t the idea?

Mr. Solomon. Tha t is correct, to the extent that  the 7 percent is 
represented by U.S. goods and services.

Senator Long. Yes, I understand.
So to the extent that  I  ship American machinery, American services 

overseas, I get credit for tha t amount invested in Thailand.
Is the Department going to recommend tha t we do this for 

Germany ?
Mr. Solomon. No, sir. The Department already has tax treaties 

concluded with virtually all the advanced countries in the world. 
This tax credit is just with certain selected less-developed countries.

Senator  Long. In  other words, you want to use this  7-percent tax  
credit to encourage American investment to go into less-developed 
countries because you think it is in our national interest that American 
investment should go there?

Mr. Solomon. Yes, sir ; and this is par ticula rly t rue where we have 
aid programs, because we have found tha t maximizing the flow of 
private investment tends to help us achieve our development objec­
tives in those countries, and is a more effective way of transmitting re­
sources than public sector loans from the AID  program. Those are 
legitimate, where we are talking about large infrastru cture power pro j­
ects and highway projects. But we really cannot get successful de­
velopment in these countries unless there is investment in the manu­
facturing sector pr imari ly, and this involves know-how, technology, 
managerial ability and everything  else th at goes with the priva te in­
vestment process.

Senator Long. Some of our friends are worried about the idea of 
setting up textile mills in less developed countries which will then 
compete with American products in the United States. What is your 
opinion on this ?

Mr. Solomon. On the textile problem, we have a long-term textile 
arrangement, multil atera lly concluded, under which we have nego­
tiated restraint levels, levels on the quanti ty, types and categories of 
textile exports to the United States. So I feel tha t this  is not-----

Senator Gore. May I inte rrup t ? Would you tell us if this  arrange­
ment applies to manmade fibers as well as natural -grown fibers?

Senator Long. Wha t is your answer to tha t question ?
Mr. Solomon. The long-term textile agreement applies only to cot­

ton textiles. We are now attem pting to investigate furth er possibility 
of a multilate ral agreement on wool textiles—as Senator Pell knows.

Senator L ong. My reaction to tha t is as far  as our textile-producing 
friends are  concerned, we would be out of business now if we were not 
limiting imports from Ja pan , Hong Kong, and other areas. In  other 
words, our textile manufacturers  are already subject to competition 
from developed areas, such as Japan, from which American producers
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need protection. It  seems to me tha t what you a re trying  to do is to 
encourage investments in less developed countries, where you think 
you want American capital  to help make our system of government 
prevail, and where you think those investments would be desirable 
and in our interest and theirs.

I take it you are going to have a trea ty with regard to Israel. 
Mr. Solomon. Israel  and the Philippines .
Senator Long. Do you hope to reduce your request for  fo reign aid 

by this approach ?

EFFECT  OF TAX TREATY ON FOR EIGN AID

Mr. Solomon. We hope that we will get either a reduction in the 
need for aid funds, or a fas ter rate of development, which is, in effect, 
making more effective use of the funds that we have.

In the case of Thailand, Senator Long—about promoting not only 
the development process, but promoting it in the  kind of society tha t 
we would hope to see prosper in Thailand—I th ink it is a particularly 
interesting situation. The Thai Government reflects a rather ambiva­
lent attitude toward the private sector. On the one hand it  has a large 
number of State-owned enterprises.

On the other hand, it has in the last 2 or 3 years begun to recognize 
(hat it would do bette r relying on the private sector. It  has passed 
an investment industria l promotion act in 1962 and given many in­
centives to business. It. has stated that  it will follow a policy of not 
expanding the public sector. And in general I think at this point 
it is a rather critical point in thei r movement toward  a conception of 
a developing society in a free enterprise framework. I think any 
encouragement we can give them at this time is very useful, and I 
think this treaty is one of the ways we can encourage this kind of 
democratic attitude toward free enterprise.

Senator Long. I don’t th ink I can support this tax convention if 
you are going to come in one of these days and ask to do the same 
thing  for Germany, England , Japan, and Hong Kong. I just do not 
think I could support it if you are going to do that. Do I under ­
stand tha t is not going to be done ?

Mr. Solomon. Definitely, sir, that  is out of the question.
Senator Long. I think it would even have a serious impact on our 

balance of payments.
You are not proposing that. All you are proposing is tha t you do 

this in certain less developed countries. You do propose to extend 
this to Israel, is that  correct ?

Mr. Solomon. Isr ae l; yes, sir.
Senator Long. We are sending a lot of money to Israel in both the 

private  and the public sector. 1 think the Uni ted Jewish Appeal has 
probably done more than any priva te group I have seen to help some 
foreign country in raising funds to help those people make their 
government succeed there.

Do I  take it to be your hope that , with that treaty , you are going 
to help reduce the need of sending all thi s American money over there 
by encouraging Americans to invest in factories, plants, and establish 
profitable commercial enterprises?

Mr. Solomon. We certainly feel tha t to the extent tha t you can 
increase the investment flows into these countries, tha t you not only
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get a faster ra te of growth, but th at you diminish the pressure on aid 
funds for this type of purpose; namely, investment in the manufactur­
ing sector and related sectors.

Now, this does not mean, Senator, of course, tha t the need for as­
sistance for the construction of highways and ports  and other projects 
tha t are clearly in the Government responsibility would be diminished.

STATE DEP ARTMENT ATT ITUDE TOWARD INVE ST ME NT

Senator Long. Tha t is something else tha t irritates  me. I keep 
hearing you people from the State Department say tha t you cannot 
expect people to pay for their own ports, because that  is something 
tha t does not pay its way. Tha t is how we bu ilt the port of New 
Orleans. We went and borrowed the money, and we pu t tolls on the 
ships tha t came in. We charged them for the use of the port  and the 
facilities, and we paid i t back with interest. We are  doing th at righ t 
now in Baton Rouge. We just got through building th at port, If  we 
can build our ports, borrow the money and pay it back, why can’t 
(hose people do it over there ?

Mr. Solomon. Well, our aid loans for these projects are loans, 
Senator, which will be paid back. The only factor is that they usually 
are low terms of interest and long maturities.

Senator Long. I can find you contractors tha t would go in almost 
any of these countries, if you can find a good port location where you 
have some tonnage. They will build a port  and collect the  tolls on 
it, and when they get themselves paid out with a profit they will give 
it to the country. They will do that if you give them an investment 
guarantee  against confiscation.

If  they are willing to do that,  why do you come in here and te ll us 
that  a port cannot pay for itse lf ?

Mr. Solomon. I am not saying that, Senator.
Senator Long. Or a road cannot pay for itself. We have toll roads 

righ t in Louisiana.
Mr. Solomon. You are suggesting th at instead of the AID program 

making the loans for  the building of ports and related projects, that 
why can’t toll arrangements be set up in someway whereby it liqui­
dates itself so tha t private enterprise, foreign private enterprise, can 
build a port?

Senator Long. There is a contrac tor from my hometown who is 
trying to put together a combine to build a road to a port, and then 
build the port. He will let people use the road free of any charge, 
but he wants to collect his ordinary tolls on the port to pay for the 
road and the port. And do you know who is stopping him? The 
State  Department people. The Department has a man named Daugh­
ters down there who has been frustra ting  tha t project for 4 years. 
Then he comes in demanding more money to build roads and ports. 
Why don' t you let them go ahead and build the port  and take a chance? 
All the man wants is an investment guarantee. Wouldn’t it be 
cheaper for us to do tha t than for us to build it and give it to them?

Mr. Solomon. Tha t is in Ecuador.
Senator Long. Yes. You come in and say, “No; it cannot pay for 

itself.” There is a contractor  in my own hometown who is trying 
to build some of these things that will pay for themselves. You spend 
a lifetime trying to keep it from happening so you can give it to them 

53 -2 34—65------2
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in foreign aid. How do you defend that? Americans want to do 
it with private  capital and you insist on giving it to them when 
Americans want to invest their  own money. And they could finance 
it out of foreign money markets and let it pay out like the por t of 
Baton Rouge. Why do you insist on giving money to them when 
the project will pay for itself, and when you have commercial estab­
lishments begging for the righ t to go in and do these things?

Mr. Solomon. I do not insist, Senator, nor does the Department. 
I think there may be specific cases, such as the Ecuador one you are 
raising, and we are looking into that, where a project could be financed 
and paid off through tolls, and where you could interest U.S. investors 
to assume the responsibility. I think that in most cases you will 
find, Senator, that  this is not true for most public sector infrastructure 
projects—that airports do not pay for themselves, most highways do 
not pay for themselves. There is not enough traffic on them in these 
less-developed countries to  be able to make it  attractive to the United 
States or other foreign investment.

But there  may be certainly specific cases where it is, and I think  that  
where there are we ought to encourage that.  We will be g iving a 
report on this  Ecuadorian case as soon as we have this full examina­
tion completed.

PRIVATE INVE ST MEN T ENCOURAGED

Senator Long. Tha t is how private enterprise is supposed to work. 
Sometimes it makes money, sometimes it loses money. If  you have 
somebody tha t wants to take a chance, why not let them do it?

You did not answer the question. I saw you nod. I take it you 
are nodding tha t you understand, but you do not propose to answer 
the question.

Mr. Solomon. No—I thought—I think  in general there is no ques­
tion about the  fact  tha t we want private enterprise to assume the risks 
and the investment responsibility. As I say, there may be cases 
where the problems outweigh, and there are real disadvantages to 
issuing an investment guarantee. But normally, I would say tha t 
there were U.S. investors wil ling to  take the risk, and even if it is an 
area of what we normally think of as public  sector activity,  he should be encouraged to do so.

Senator Long. Do you know what one response of the State D epart­
ment officials was to me when I  urged them to let priva te industry do 
this job? They said, “I f you let them bui ld th at road and por t, o ther 
Americans might want to  build roads and ports.” Now, if they did 
that, of course, it would just save you billions of dollars of foreign 
aid requests at the expense of the American taxpayer. That part icu­
lar  proposition was—“Let us build a road and a port. Anybody can 
use it for private vehicles and pay us nothing, but we would like to  
collect a toll on the tonnage tha t goes through tha t port. We think 
we could make money at it. If  we lose money t ha t is all righ t with 
us, but let us negotiate with the Government to collect reasonable tolls 
for 20 years, and afte r tha t you can have the whole thing.”

Tha t is what we do at our port  a t Baton Rouge.
But the State Department said—“We are afra id of that . If  tha t 

succeeded, others might want to do the same thing.”
So instead you ask us to give them money, and you make the flat 

statement tha t a port is something tha t could not pay for itsel f; we 
have to give them that.
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Mr. Solomon. Well, I  think you may be right, Senator. There are  
exceptions where the ports will. In much of our experience, we have 
found tha t the governments of those countries wish to build ports 
themselves. Now, Ecuador may be an exception. You were talking  
about a highway.

Senator L ong. We have got a port  righ t there at Baton Rouge. We 
went to the State legislature and said, “We would like the S tate to say 
tha t if we default, the State would back us up and pick up the tab— 
tha t way we can sell the bonds."

So we went out and sold the bonds and built  a fine port there. We 
have ships all over the river  waiting to get alongside the  port. The 
por t has all the tonnage tha t it can handle, and it is making good 
money. Everybody is happy about the whole thing. They are paying 
off the interest and the principal ahead of time. If  we can do that, 
my reaction is why not let somebody else do it ?

I just make th at suggestion because fr ankly  i t seems to me tha t th at 
is one of the things you could be doing to help develop some of these 
countries.

Mr. Solomon. Well, this would be—to the extent that a U.S. investor 
was willing to make an investment in building a highway or a port, 
this credit and this tax convention would apply.

Senator Long. Well, thank  you very much. Thank  you, Senator 
Gore. I appreciate very much the opportuni ty to examine the witness.

Senator Gore. Thank you, Senator.

GUARANTEES FOR AMERICAN INVESTMENT

In connection with the questions of Senator Long, according to the 
information I have, AID  cannot guarantee  American investment in 
Pakistan and Honduras agains t revolution, war, or insurrection. 
Should we encourage investment by tax policy in places where we 
cannot protect it ?

Mr. Solomon. I am sorry, Senator, I  will have to do my homework 
on that . We have no investment guarantee treaties with Pakistan. 
We do have with Thailand, though. Are you saying we do not have 
one with Pakis tan ?

Senator Gore. I am asking you.
Mr. Solomon. My impression was tha t we did have one with 

Pakistan. The only limitat ion on A ID issuing an investment guar­
antee, Senator, is we must have a trea ty relationship which sets the 
framework for issuing these guarantees. This is an AID policy. And 
I have been under the impression that we did have one with Pakistan.

(The following statement w’as subsequently submitted by the De­
partm ent of State:)

An inves tmen t gua ran ty agreemen t (TIAS 3269) concluded in 1955 with  
Pakis tan  provides for gua ran ties to American investors  aga inst loss from 
inconvertibility  of foreign currency  earn ings  into  dollars or from expropriat ion. 
It  has not been revised to include guara nties for losses to war,  revolut ion, or 
insurrection.

Senator  Gore. Did the suggestion tha t taxes be deferred on income 
from the sale of patent s and other properties to a corporation in 
Thai land originate in the Department of State, Treasury , or 
elsewhere ?
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Mr. Solomon. I do not know, sir. I assume tha t all these fiscal 
matters which have been handled entirely by Treasury represent 
Treasury’s best view of what is appropria te for the United States.

Senator Gore. You a re here representing the D epartment of State.
Mr. Solomon. Yes.
Senator Gore. Did this tr eaty originate with the S tate Department 

or the Treasury Department?
Mr. Solomon. The gentlemen who are assisting me, Mr. Pickering 

and Mr. Setser, inform me this originated with the Treasury 
Department.

REASON FOR DELAY IN  SU BM ITTING  TREATY

Senator Gore. I will submit only one other general question.
This treaty  was signed on March 1, 1965. It  was submitted to the 

Senate only a few days ago. I am not critical about the delay. I just 
wondered i f you can tell the committee why it  was so long delayed in 
transmission to the Senate.

Mr. Solomon. It  is my understanding tha t since the three treaties 
with less developed countries, Thailand , the Philippines, and Israel, 
all represented a new approach in certain respects to this question of 
tax treaties with less developed countries, th at they would be submit­
ted altogether.

Senator Gore. If  you waited for three, why didn’t you wait for 
four? A tax treaty with Ind ia is just now being concluded.

Mr. Solomon. I am sorry, sir. Indi a is not ready yet. I think 
the negotiations are almost concluded. They are not completely. But 
apparently since it was felt that  all three were concluded about the 
same time, it  would be useful to send them all on at the  same time.

Senator Gore. The Philipp ine treaty was signed last  year. Do you 
know why it was delayed ?

Mr. Solomon. No, si r; I do not.
Senator Gore. Of course, the treaties are not identical. For in­

stance, the Philippine treaty does not contain investment credi t, and 
the Thailand treaty does. The trea ty with Israel does not contain the 
charitable contribution deduction, and the one with Thailand does.

I am just wondering why there lias been a delay. I am not crit ical. 
I am just wondering if there is a reason for it.

Mr. Solomon. I am not familiar with whether there is any special 
reason, sir, o ther than the fact tha t as I  understand it all three were 
being concluded about the same time.

Senator Gore. I would like to submit specific questions in writing  
and you can supply the answers from your predecessors and the rec­
ords of the Department. (See pp. 18-23.)

Senator Pell ?
Senator Pell. I am a little disappointed at the lack of specific re­

sponse to the questions of my colleague by the representative of the 
State Department, so I will limit my specific questions to the Treasury 
Department.

I just have one comment concerning policy. Why are we turn ing  
over to the Treasury Department the questions of a id to the develop­
ment of foreign nations? It  would seem to me that  increasing the 
industrial  potential of underdeveloped nations  is one that should be
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done through the AID  program and by the State Department. Are 
you not abdicating your responsibility in turning it over to Treasury 
to work it out through tax  gimmicks ?

Mr. Solomon. Well, it has been the practice and must necessarily 
be, I  imagine, Senator, that  tax treaties have to be negotiated by the 
Treasury. They have the competence and the expertise for this which 
we do not have.

DI SC US SION OF 7 -P ERC EN T TA X CR ED IT

Xow, on the policy of giving the 7-percent tax credit, there the 
State Department fully agrees. And as I said earlier, possibly before 
you came into the room, this idea was carefully considered and launch­
ed in the Agency for International Development—the idea of the in­
vestment tax credit—not any part icular percentage, but this whole 
question of giving a tax credit to encourage private investment pro­
cess in less developed countries, where the U.S. objective was to hasten 
growth.

So I do not feel th at S tate and AID  policywise have abdicated the ir 
responsibility, Senator. It  is true  tha t we are not involved in the 
mechanics of the fiscal negotiation.

Senator  Pell. Why would not the 7-percent investment credit apply 
to our old and best friends in the Fa r East, the Philippines and 
Thailand?

Mr. Solomon. My understanding is tha t the Philippine Govern­
ment wished to place so many different restraints on which type of in­
dustries could be used, to qualify for the 7-percent credit, t ha t it  was— 
the U.S. Government felt that  it would be an unwise policy to en­
courage an approach which would discriminate among different cate­
gories of U.S. investment to an excessive degree.

Senator  Pell. As 1 unders tand it, investment by an American in 
Thailand in any kind of enterprise  would receive the 7-percent 
credit. It  would no t mat ter if it was a gambling casino, a hotel, a 
house of ill repute, or a factory.

Mr. Solomon. No, sir;  there is a section which defines what is a 
qualified investment and this includes manufactur ing and utilities. 
It is in article V. It  excludes the extractive sector. But it does in­
clude other activities which are judged to be important  to the overall 
development of the Thai economy.

Senator  Pell. Why did you not include the oil industry and the 
extractive  industries as well ?

Mr. Solomon. Well, afte r considerable review of this problem within 
the A ID agency, and also with other agencies, it  was fe lt t ha t i t was 
advisable to exclude the extractive sector for  a combination of reasons. 
One is that  in many of the less developed countries the government 
has a different juridical concept of natural resources. They believe— 
it is part of their  doctrine that the state owns those.

Secondly, there are restrictions against foreign investment in the 
extractive sector. They do not encourage indiscriminate or liberal 
investment by foreigners in their  extractive sector.

Third ly, it was felt, I understand, by Treasury and other agencies 
that there was a very generous treatment already of operations abroad 
in this area.
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Four thly, it was fe lt tha t since the decision whether to make an in­
vestment or not in the extractive sector depends so primarily upon the 
quantity and the richness of the ores, of the n atura l resources, tha t it 
would not be significantly influenced by tax credit.

Senator P ell. I have no furth er questions.
Senator Gore. Poes the State Department endorse a fu rthe r exten­

sion of investment credit by way of legislation beyond the 7-percent 
credit provision ?

Mr. Solomon. The administra tion did send up a 30-percent tax 
credit proposal last session. No action was taken on i t by the Con­
gress. I understand that consideration is being given to its resubmis­
sion in the present session.

Senator Gore. That did not originate with the State Department , 
or did it ?

Air. Solomon. Again, the idea or iginated in the Agency for Int er­
national Development.

Senator Pell. Air. Chairman, according to your definition, a tex­
tile plant  would be eligible for the 7-percent credit; is tha t correct?

Air. Solomon. Any manufacturing  plant would.
Senator Pell. Thank you; that  is all.
Senator Gore. Thank  you very much, Air. Solomon.
Air. Solomon. Thank you, sir.
(The following information was subsequently supplied by the De­

partment of State in response to questions submitted by Senator Gore :)
1. What has been our experience to date  with  less developed country tax  treaties? 

Have ow  treaties wi th Pak istan and Honduras been of mate rial assistance 
to our Government, or to U.S. businessmen?

Our experience with  our exis ting tre ati es  with less developed coun tries  has 
been limited  since we have few such trea ties . The conventions with  Pakis tan  
and  Honduras are  in general similar  to our tre ati es  with industria lized coun­
tries and we believe them to have been of mater ial assistance to American citizens 
having business, cultu ral  or othe r con trac ts with  the less developed countries  
that  might subject them to the tax jur isdiction of such countries. The assis tanc e 
arises from the tre aty  provisions, among others, th at  contain rules  regard ing th e 
taxatio n (or exemption) by one sta te of various types of income received by 
residents  or corporations of the  other , th at  forbid discr imination  again st U.S. 
residents  and companies  in t ax  matter s, th at  a djus t the foreign tax  rat es down­
ward in cer tain  instances  so as to assure  full cred it under U.S. tax law for 
foreign  taxes paid, and th at  assure  exemption from tax  of alien employees on 
temporary assignments.

The convention with  Honduras appears  to have opera ted smoothly and sat is­
factorily as fa r as American businessmen are  concerned. No cont rove rsial  
cases are  known to have arisen under it. A number of American business in ­
tere sts  have expressed serious concern at  the  giving  of notice by Hon duras of 
term inat ion of the tre aty  and have urged  action by the United Sta tes  to keep 
it  in effect. The Government of Hon duras has,  however, on a number of 
occasions since 1960 indicated its dissatis fact ion with  the convention and sought  
revision for the purpose  of reducing an  alleged revenue loss to the Honduran 
treasu ry,  and of providing greate r encouragem ent to foreign priv ate  inves tment  
by requ iring  the United  States to gran t a “tax spar ing cred it.” Discussions 
have  been held with  Honduras and some progress has been made toward revision 
of the convention. These discussions have sugges ted th at  Hondura s would very 
likely consider a 7-percent inves tment  credit to be a sati sfactory sub stit ute  for 
a “ tax  spa ring  credit.”

The operation  of the  convention with Pakis tan  appears  to have been equally  
helpful to American businessmen. There have arisen, however, two or t hre e t ax  
cases in which the assistance of the  U.S. Government has been sought. These 
ma tters are  under consideration  by the  United States and Pakis tan  au tho ri­
ties, and the tre aty provisions are  expected to fac ilit ate  settlement. As origi ­
nally  negotiated, the Pak ista n convention conta ined a “tax  spa ring ” provision.
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This was made the subje ct of a Senate  rese rvation  th at  voided it. The  Gov­
ernm ent of Pak ista n has  expressed a desire  to rene gotiate the  convention to 
provide a sub stit ute  provision for  the encouragement of pr iva te investm ent.

2. Are we now, with  this Tha ilan d trea ty, beginning a new tre aty  scr ies?
Although the re is noth ing in the convention with Thailan d th at  provides a 

basis  for any formal desig natio n of it  a s beginning a new series  of U.S. t ax  con­
ventions,  it  migh t be referr ed to as such: (1 ) if the Tha ilan d convention is 
approved by the Senate,  and (2 ) the negot iations with  the othe r inte rest ed coun­
trie s should res ult  in a group  of conventions  following the pa tte rn of the  Th ai­
land  convention. It s objectives are  in general the  same as, and many of its  
provisions comparable  to, those of existing U.S. conventions. It  con tains  cer tain 
provisions (th e 7-percen t tax  credit for U.S. inves tmen t in Thai land, the pro ­
vision for def erral of tax  on tra nsfer s of techn ical information, for exam ple) 
designed par ticula rly  for negotiatio ns with  less-developed countr ies. A n umber  
of less-developed countrie s have indic ated  a desire to ent er negot iations for  tax  
conventions with  the Unite d States . Some of them, at  least, are presumed to be 
inte rested in considering  these  new provisions.

S. What, specifically, do we expect this  tre aty to accomplish?
We have in mind the  accompl ishment  of the  following  objectives, if the  Tha i­

land convention is appro ved :
1. Esta blish  the basis for what it  is hoped will become a  network of tre aties 

with  less-developed countr ies, havin g sim ilar ma jor provisions though not  neces­
sar ily  t he same deta ils as the  tr eaty with Tha iland , ass uring to Am erican citizen s 
and corp orat ions  having business and othe r intere sts  in such coun tries  advan­
tages compa rable to those provided  for  by U.S. tax  tre aties with  20 developed 
co un tries;

2. Provide such advanta ges pa rtic ula rly  for  the growing American business 
community in Thai land,  for the  U.S. citizens and corporations havi ng inves tmen ts 
there, and for U.S. citize ns engaged in cultu ral  a ctiv ities or governmental service 
in that  co un try ;

3. Crea te a prac tica l proced ure for  the resolu tion of problems th at  may arise 
with  respe ct to tax atio n in the rela tion s between the two co un tri es;

4. Provide for  the  exchange  of info rma tion  between the  tax  aut hor itie s of the 
two countrie s with  a view to ass isting in the  preven tion of tax evasi on;

5. Contribu te to  the economic development of a frien dly country  which occupies 
a stra teg ic polit ical position in Asia by provid ing sub stan tial ly the same tax  
credit  for investme nt in Tha ilan d th at  is provided  by law for  inves tment in the 
Unite d States, and by fac ili tat ing  American par ticipat ion  in joint ventures  
through the  eliminatio n of a tax  ba rri er  to the flow of technical know-how and 
services from the United  Sta tes to Th ai la nd ;

6. Provide recipro cal adv anta ges  for  citizen s and corporations of Thai land  
th at  engage in acti vities in the  United  States .

4- What corpo rations are  now the ma jor U.S. investors  in Thaila nd?  What 
increa sed activ ity—ove r and above tha t alre ady  plann ed—is expected to be 
induced by this tre aty ?

The following U.S. companies  have establish men ts in Thai land , most of them 
with some degree of Tha i par ticipat ion  through stock owners hip in the local 
subsidiar y: Singer Sewing Machine; Fire ston e Tire & Rubber; Kai ser Alumi­
num ; Elec tric Storage  B at te ry ; Colga te-Pa lmolive; Merck, Sha rp & Dohme 
(ph arm aceu tic als ); Int ern ation al Pha rma ceutica l; Siler Bak ery  Co.; Union 
Carbide (ti n sme lter ) ; Ford  Motor Co.; Cal tex; Sta ndard  Oil of New Jers ey;  
Bank of Am eric a; Chase Ma nha ttan  B an k; Thompson Silk Co. This list  does 
not include a few American inves tmen ts for  which promo tiona l certifi cates were 
issued  in 1964.

In  1964, 63 promotion certi ficate s were issued und er the  Thailan d Indu str ial  
Inve stment Promo tion Act of  1962. The tot al regi ster ed cap ital  for  these inve st­
ments  amounted to appr oxim ately  509 million baht, of which 51 percent is Thai,  
49 perce nt foreign, the  American contr ibution amo unting to abou t 7 perce nt of 
the foreign total . The American investm ent was scheduled to go into two hotels, 
a stone quarry,  and an aluminum rolling  mill. Plans for  the estab lishm ent of 
a kr af t pape r mill by a n Americ an firm ar e repo rted  to have reached an advanced 
stage.

There is no basis upon which a calcu lation can be made of the increased U.S. 
privat e inves tment  th at  may be induced by the  tax  treaty . The actual  effect
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can only be determ ined by experience. The placing of inves tment  in Thailand 
upon the same basis  as domestic investment with  respect to tax  credit should 
result in additional firms deciding in favor of establishments in Thailand.
5. Since there can he >no true  reciprocity in a tax  treaty  between a developed

and a less developed country , the developed coun try mus t make concessions. 
Are we, in effect, bribing Thailand to do some of the things she ought to do 
of her own volit ion in  order to attrac t needed development  capital?

The provisions of a tax  convention, partic ula rly  a tax  convention between  a 
less developed country and  an indu stria lized country , are  not necessarily pro­
visions which a coun try would be well advised to adopt uni late rally as pa rt of 
its inte rna l law. For  example, a reduc tion by Tha ilan d in its dividend wi th­
holding rat e may not as a ma tter of Tha i self -interes t be desirable for general 
applica tion. The reduced ra te  is designed to deal with a specific situation 
involving investment by U.S. firms. It  may not be appropriate as applied to 
inves tmen t from the United Kingdom or Japan because different tax  rat es there  
may make a Tha i ra te  reduc tion meaningless to inves tors in those countr ies. 
The same thing may be said of the rules of source which are laid  down in the 
convention. It  cannot,  there fore,  be said th at  the United States is “bribing” 
Tha iland to do what she ought to do of her  own volition. On the  other hand, 
Tha iland holds to the view th at  a reduct ion of its withholding fax on dividends 
for the  purpose of att racti ng  U.S. inves tment would not produce a sufficient 
inflow of capi tal and that  the  inves tment  credit  is necessary to add to the 
incentive which its  reduced tax  rat e and other tre aty  provisions would provide 
for increased c apit al flows from the United  States.

It  should never theless be noted tha t Tha iland has not been backward in t aking 
measures  of her  own for the purpose of att ract ing needed development capital. 
One imp ortant  measure was the Ind ust ria l Investm ent Promotion Act of 1962, 
which provides a number of special faci litie s and assu rances for investments in 
specified industries, including exemptions from income a nd other taxes. Thai­
land  has signed an agreemen t with the United  States making possible investment 
gua rantees  under the AID legisla tion aga ins t inconver tibili ty, expropriat ion, and 
war risks. Other  s teps to strengthen the priva te sector  of the economy have also  
been taken.
6. In  exchange for  th e direct reduction  of U.S. taxes on U.S. taxpayers provided

by this  treaty, does our Government expect to be able to reduce economic 
assistance  to Thailand? By  w hat amounts?

If  new private inves tmen t should contribute substan tial ly to an increased eco­
nomic growth rat e in Tha iland, the need for governmen tal aid could be expected 
to decrease. There is no basis  for an atte mpt to calcu late the amount of such 
reduct ion that  might be att rib ute d to the effect of the tax  treaty , however.
7. Docs Thailand welcome all types of  foreign capital?

In general, a climate favorable  to foreign  investment exis ts in Thai land. 
There are, however, as in most countries, res tric tion s on the entry of foreign 
capi tal into cer tain  types of enterprises. The Government maintains for  itse lf 
a monopoly of the production of arms, ammunition, and  explosives; the manu­
fac ture  of cig are ttes; the operation of railway s and po rts ; and domestic civil 
aviation. In cer tain  other industries, some government par ticipation in ent er­
prises  is required . These include produc tion of alcoholic beverages, passenger 
tran spo rtat ion  (other  tha n rai lway) , elec tric ity production, wa ter  supply, tele­
communications, the telephone system, mining, petroleum production and refining, 
fores try, banking, and insurance. In addi tion,  there are in operat ion a number 
of government en terp rise s in various lines of indust ry f rom which pr iva te in dus try 
is not excluded, bu t in which government competition creates  an obstacle to 
private investment. The Thai  Government has recen tly adopted a policy of 
limiting or reducing its  undertakings in competition with private enterprise . 
There  are  a small number of callings  (fo r example, rice  cultivation , barbering 
and haird ress ing)  reserv ed to Thai  natio nals.
8. What  controls are employed by Thai land on capita l movements into and out

of the country?
All outward transf ers  of capi tal by residen ts or nonresidents of Tha iland are  

subject to prio r approval under Tha iland’s exchange control  regulat ions. Con­
cerning foreign direct investments in Tha iland , the re is an approval system 
designed to encourage those investments which Tha ilan d considers would be of
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benefit to the economy. Under the  Ind ustrial Investm ent Act of February  10, 
1962 (which superseded a similar  law of October 17, 1960) pre fere ntial tre at ­
ment  may be accorded approved inves tment insofa r as exchange controls are  
concerned. The t rans fer abroad of profits, dividends, and the  proceeds of l iquida­
tion of cap ital  is guaranteed  on approved investments, subject to  the requireme nts 
of the balance-of-payments si tuation.

For instance where investments in T hai land have n ot been approved, the  t rans ­
fer  abroad of profits and cap ital  is considered on a case-by-case basis, and  is 
normally allowed. In practice, the tra nsfer of profits and  dividends is permitted  
freely if the company has paid its taxes . In  cases of r epatr iat ion  of unapproved 
investments, tra nsfer s abroad of liqu idation proceeds m ay be required to be made 
in annual ins tallmen ts to prevent large pressure on the  exchange rate .

Foreign exchange from inward cap ital  movements must be sold to authorize d 
agents.
9. Wha t is Thailand’s tax  structure ? Wh at income tax  rates  are applicable to

corporations? Does taxable income in Thailand approximately  equal tax ­
able income as defined in the United Sta tes  on comparable business? 

According to inform ation  supplied by the Treas ury  Departm ent the  majo r 
elements of the Thai  tax s tructu re include a corporation and personal income tax, 
a business tax  levied on gross income a t r ate s th at  vary from indus try  to industry, 
stamp taxes and a var iety  of excises. Both the personal income tax and the 
corpo ration income tax are  imposed at  gr adu ated rate s, the  former r anging from 
10 to 50 p ercent and the la tte r from 15 to 25 percent. The  top corp orate rat e 
applies  to income in excess of $50,000. The dete rmination of taxable income, 
broadly speaking , follows the  same lines employed in the  United  Sta tes and in 
othe r countries imposing taxes on net income. Various costs incurred in earning 
income are allowed as a deduction. However, we do not have precise  info rma­
tion on administra tive practices or regu lations which may limi t the deduct ion of 
various elements  of costs. In genera l, it appears  tha t taxable n et income may be 
closer to a gross income figure tha n in the  United State s. Th at is, rates of 
deprec iation, amortiza tion,  and depletion are  apt to  be lower, some items  of 
expenses  may be disallowed as being in excess of an arb itr ary limit,  etc. But, 
on the whole, t ax is based on th e concept of net income.
10. Did. the idea of the investm ent  credit  by trea ty rather than by sta tute

originate in the St ate  Department or Treasury?
The provision for the 7-percent investm ent c redi t was  developed in the  Treasury 

Department as a replacement for the unacceptab le “tax sparing ” form ula that  
was included init iall y in the  Pakis tan  convention and in the conventions negoti­
ated with India , Israel , and  the United Arab Republic. Investment credit by 
sta tu te  could not achieve a ll t he objectives sought th rough the ta x-t rea ty program.  
The Department of Sta te agreed to the  Treasury form ulation as a promising  
measure for  achieving the  objective of the extension of the  tax -tre aty  network 
to the  less developed coun tries  and of giving fu rth er  encouragem ent to private 
inves tmen t in such countries.
11. On page IS of the annual repor t to the Congress on the foreign assistance

program, dated May 1965, the  sta tutory  investm ent  tax  credit proposal is 
prominently mentioned. Wh y was there  no similar  men tion of the treaty  
program? I f  the SO-percent proposal is enacted, wha t effect will  this have 
on the t rea ty program?

The annual repo rt referred to records the  activ ities of the Agency for  Inter na ­
tional Development dur ing the  calendar yea r 1964. The preparatio n of the  
legislative  proposal for  a  30-percent tax  credit  was an imp orta nt project of that  
Agency during that  year. AID has  no responsib ility with  regard to the tax- 
tre aty program and, consequently, had no reason for  including reference to it 
in the  annual repor t.

The effect upon the tre aty program of the enac tmen t of the 30-percent tax  
credit would depend upon the  specific term s of the legislation. Two possible 
ways, among others, in which the Congress could deal with the tax  conventions 
are as follows: (1) it could suspend and replace the  7-percent arrang ement  by 
the sta tut ory a rra ng em ent; or (2) it could app ly the 30-percent investment credit 
only to a country  with which we have a treaty , and apply a lesse r sta tut ory 
ra te  to inves tmen t in other less developed coun tries  with  which we do not have 
a treaty.
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12. As « result of our treaties with Pakistan and Honduras, does State Depart­
ment receive any meaningful information on activities of U.S. businessmen 
in those countries? Is any expected from Thailand?

Tax trea ties do not establish any new channels fo r obtaining general economic 
information regarding the activities of American businessmen in foreign coun­
tries. The Department of State would have to continue to rely upon reports 
from the diplomatic missions for such information. If reference is intended in 
the question to information of the type dealt with in article 25 of the convention 
with Thailand, it should be noted that the information referred to in tha t article 
is information exchanged between the tax author ities of the two countries, is 
usually of a confidential nature, and does not ordinarily reach the Department 
of State. However, we are informed by the Treasury Department tha t there has 
been no occasion for the Internal Revenue Service to seek information from 
Pakistan or Honduras concerning American firms operating in those countries 
for purposes of U.S. tax  administration.
IS. We have tax treaties with Pakistan and Honduras. The Philippines treaty 

has been signed. A treaty with  India is about to be concluded. Yet, 
according to my information, AID cannot guarantee American investment 
in any of those countries against revolution, war, or insurrection. Is this 
somewhat anomalous? Should we cncouarge investment by tax policy in 
places where we cannot protect it?

It is correct tha t the United States has not as yet succeeded in negotiating 
with the countries mentioned an extension of the investment guarantee agree­
ments to cover losses caused by war, revolution, or insurrection. Agreements 
are in force with each of them, however, with respect to guarantees  against 
loss from inconvertibility of currency and expropriation. There would appear 
to be no good reason for withholding other forms of assistance and protective 
measures from investors in these countries merely because of the failure of the  
foreign authorit ies to sign the agreements relating  to war risks. The thre at 
of this class of risk may seem relatively remote to those authorities. The 
foreign assistance legislation does not make the signing of the war-risk agree­
ments a requirement for the extension of aid under the legislation. Whether 
or not they invest in the less-developed country is entirely a matte r of free 
choice of the  investors. The offer of a tax credit or tax deferment for invest­
ment abroad carries with it no suggestion of compulsion. We see nothing anom­
alous in the si tuation. Efforts will continue to be made to conclude agreements 
providing for the extended coverage.
Ilf. What criteria are employed by the State  Department in determining which 

countries should be contacted by Treasury icith a view to negotiating 
seriously on a tax treaty?

The schedules for tax negotiations ar e arranged by the Treasury  Department 
afte r consultation with appropriate officers in the State Department. Among 
the points taken into consideration in arrang ing negotiations are : (a) the 
IKditical and economic interest of the United Stat es; (b) the urgency of the 
international tax problems involved; (c) the date of the foreign government’s 
indication of interest in a negot iation ; (d) the importance of the negotiation 
from the standpoint of advancement of the trea ty prog ram; (e) convenience of 
including a visit to a particular country on the itine rary  of the U.S. negotiators; 
and (/)  travel plans of foreign negotiators. The State Department would 
ordinarily interpose an objection to the inclusion of a country on the schedule 
only if it believed tha t our relations with such country made negotiations 
undesirable.
15. Does Treasury ever begin negotiations without specific instructions from 

the State Department?
Arrangements for negotiations are normally made by Treasury by communi­

cations through the Department of State. Tax-t reaty negotiations have been 
exempted from the requirement, imposed in the case of most other types of 
negotations, of formal individual authorization by the Secretary of State 
prior to the initiation of discussions. Clearance of all important steps in 
arrangements for negotiations for tax treat ies are obtained from appropriate 
State Department officers.
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16. Art icle  30, paragraph 5, provides for the cancellation  of specific provisions
in the treaty. Is  it contem plated  that  Treasury or Sta te would take  the 
ini tia tive in deciding to cancel?

The adm inistra tion of tax  agreements, as of tax  laws, is the responsib ility of 
the  Tre asu ry Department. Consequently, the init iat ive  in deciding to cancel 
provis ions under art icle 30 of the convention would be taken by the Tre asury 
Department, but the  decision would be made in consultat ion with the Sta te 
Department. Notice of cancellat ion of provisions would be made to the Govern­
men t of Tha iland thro ugh  diplomatic channels by the  Department of State .
17. In  1957 when  the “tax sparing” treaty  wi th Pak istan was negotiated, mark­

ing the beginning of a new series of such treaties , the trea ty was signed 
on J uly  1 and transm itte d to the Sena te on Ju ly 12. Hearings before the 
Senate Foreign Rela tions Commit tee began on Ju ly 30. The Thailand 
treaty, presumably the firs t in this  new series containing the investm ent 
credit, was signed on March 1, but was not tran smi tted  to the Senate 
until  Ju ly  29. Why was the transm ission of this  trea ty so long delayed? 

Since the conventions with the Philippines, Thailand, and Isr ael represen t 
an ada pta tion of the usua l U.S. tax -tre aty  plan  to accomplish cer tain new ob­
jectives , it  was deemed proper to submit these  conventions to the Senate as 
a group. If  thi s were done, it  was though t th at  the pa tte rn of a care fully  
planned program could be made evident, and that  the  Committee  on Foreign 
Relat ions, as well as interested privat e persons , could be tte r eva lua te the 
objectives and  the  methods provided for their  accomplishment than  if the  
conventions were tran smitte d individually when signed. It  was hoped that  
the  group could be presented fai rly  ear ly in the present session of Congress, 
but  unforeseen  delays, principally in connection with the  final preparatio n of 
the  tex t of the  convention with  Israel , prevented  tra nsmittal to the Senate 
unt il July .
18. Is it the opinion of the upper echelon personnel in the State Department

tha t U.S. tax concession is  an appropriate and effect ive device for  moving 
U.S. inv estm ent of desired types into areas o f greatest need?

The Department of Sta te is not disposed to regard tax  concessions as provid­
ing an app ropriate solution in all  cases for inves tment problems in less-devel­
oped countr ies. It  believes th at  the re is a definite lack of sat isfactory  expe ri­
ence data as to the effectiveness of the  tax  concession as a device for  the  
stimulat ion of priv ate foreign  inves tmen t in such areas . It  is of the opinion, 
therefore, th at  proposals for tax  concessions should be given the most thorough 
cons idera tion before adopt ion in any given instance. The Departm ent con­
siders , however, th at  the extension to inves tmen t in less-developed countries 
of the same tax  credit  that  is provided for domestic investme nt cons titu tes a 
reasonable and prac ticable measure  for  acce lerat ing the expans ion of the U.S. 
tax -treaty program,  and, at  the  same time, providing add itional encouragement 
for  p riva te inves tmen t in such countr ies.

Senator Gore. The next witness will be Stanley S. Surrey, Assist­
ant Secretary of Treasury.

The committee is very pleased to have you here, Secretary Surrey.

STATEMENT OF STANLEY S. SURREY, ASSISTANT SECRETARY OF
THE  TREASURY: ACCOMPANIED BY NATHAN N. GORDON, DI ­
RECTOR FOR INTERNATIONAL TAX AFF AIR S; AND RICHARD
LOENGARD, JR. , SPECIAL ASSISTANT TO THE ASSISTANT
SECRETARY

Mr. Surrey. Mr. Chairman, I have a prepared statement which I 
would like to read. I might digress here and there to clarify some 
of the matters which you asked about earlier.

Mr. Chairman, 1 welcome this opportunity to discuss the pending 
income tax convention with Thailand . Since this is the first time 
this subcommittee is considering tax conventions, you may find it



24 TAX CONVENTION WITH THAILAND

helpful  if I were to review the general objectives of our income tax 
treaty program and then discuss the specific tax  convention tha t is 
now before you. Since there are also pending treaties with two 
other less developed countries, Israel and the Philippines, where 
appropriate I will refer to these treaties since they, together with 
the Thailand treaty , indicate the general procedure and standards 
being followed with respect to the negotiations of tax treaties with 
less developed countries.

U .S . PR OF ITS BY  TA X TR EA TI ES

As in the case of other industrialized countries, the United States 
has found it useful to enter into income tax treaties for the purpose 
of eliminating some of the troublesome tax problems that  arise out 
of various types of internat ional transactions. These problems may 
arise, for example, when sales take place between an enterprise in 
one country and an enterprise in another country, or when individ­
uals from one country travel for business or cultural purposes to 
another country. They may arise when income is generated in one 
country as a result of investments made by individuals or corpora­
tions of another country, or as a result of services rendered bv resi­
dents of one country to persons in another. The resulting problems 
of double taxation exist for all countries, and particularly  indus­
trialized countries.

These transactions  cause international tax problems since each of 
the two—or more—countries involved in the transaction may lay 
claim to an income tax on the income or profits produced by the 
transaction. Conflict is thus inevitable.

Most of the industrial ized countries have found it appropriate  
to include unilateral  measures in their  tax laws to cope with these 
double taxation problems. In the United  States, principal reliance 
in meeting these problems is placed on the foreign tax credit mecha­
nism. Under domestic law, the  United States allows a credit to its 
taxpayers for the taxes imposed by a foreign country on income 
derived from tha t country. In a sense, we tre at taxes paid to a for ­
eign country as if  they had been paid to the United  States and thus, 
as offsetting our income tax claim against the taxpayer. Some other 
countries, such as the United Kingdom, also use this tax credit 
approach to deal with in ternational double taxation.

Other countries, however, exempt foreign income in varying ways 
and degrees from their  tax system. But even though the indus­
trialized countries thus employ various unilateral measures to cope 
with these problems, virtual ly all industrialized countries have 
found it necessary to supplement these measures by entering into a 
network of tax treaties  with the ir principal commercial partners 
and other countries with whom thei r taxpayers are concerned in 
trade  or investment.

There are a number of factors responsible for this, which I can 
illustrate by reference to the experience of the United States. There 
are, to begin with, differences among countries concerning the  scope 
of their income taxes. If  the United  States is to give a credit for 
taxes imposed by a foreign country, surely it must be only for taxes 
imposed on income which we consider has a source outside the United 
States.
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CON FLICTS EL IM INAT ED  BY TAX TREATIES

But if our concept of source differs from the other country’s, the 
credit mechanism will not be adequate to the problem—the other 
country will tax the income, we will not allow the credit, and the 
income involved will bear a tax considerably higher than either 
country alone would impose. If,  for example, a foreign country 
considers the earnings from the rendition  of personal services by a 
U.S. individual to have its source where the enterprise paying  for 
the services is located, while the United States considers the source 
to be where the services are rendered, such as the United  States, then 
our unilate ral credit mechanism will not eliminate double taxation 
since no credit will be allowed for the foreign tax. Consider another 
example: One country may regard the source of income from a sales 
transact ion to be the place where the order is accepted. The United 
States considers it to be the place where title to the property passes. 
Again the tax credit mechanism may not provide appropriate  relief 
from double taxation. Still another example, more impor tant, per­
haps, than the others arises when two countries utilize different 
methods for determining the amount of income allocable to each 
country from transactions  between related enterprises, such as a 
parent corporation in one country and the subsidiary in the other 
country. The result may be tha t a segment of income is taxed in 
both countries, with neither giving any recognition to the tax im­
posed by the  other. Tax treaties deal with these problems by reach­
ing mutually  acceptable rules regarding the source of income and 
allocations of income.

There are o ther tax issues which often are best solved through one 
of the countries granting complete exemption from tax through tax 
treaties. For example, a businessman from the United States who 
temporarily visits another country for the purpose of exploring busi­
ness opportunities or to consult with associates and employees on the 
spot is often in a difficult position from a tax standpoint.  It  is not 
merely tha t he may have to pay taxes in tha t country on his income 
during his stay in th at country, such as a pro rata  part  of his annual 
salary. Often the filing of a tax return may constitute a more serious 
irr itant to the conduct of business in tha t country than  the payment 
of tax. The individual involved may be able to claim a credit against 
his U.S. tax for taxes paid in that  country but tha t would not elimi­
nate the annoyance and inconvenience not to speak of the consequences 
of erroneous interpre tations or inadver tent errors, which compliance 
with the unfamiliar tax laws of a foreign country may involve.

Senator Gore. I would like to suggest th at T reasury ought to tre ad 
lightly on the degree of annoyance and inconvenience of filing tax 
returns.

Mr. Surrey. I can understand that.  We are try ing to eliminate the 
annoyance of having to file two sets of tax returns.

Senator Gore. I admit that it  would be a bit insufferable.
Mr. Surrey. These problems are not limited to businessmen, but 

involve many types of visitors such as teachers, students, enter tainers, 
professional persons, and so on. This type of problem is generally 
eliminated in tax treaties  bv reciprocal exemption of residents of one 
country who visit the other tor limited periods of time.
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An oth er tax difficulty fac ing  in ter na tio na l busin ess which ou r un i­
la te ra l tax  cre dit  mechanism does not solve relate s to var iou s typ es 
of fees and royalti es. I t  is  common fo r a country  to levy tax  on ou t­
going pay ments,  such  as royalti es,  ren ts,  or technica l fees, on a gross 
basis. In  the  Uni ted Sta tes , fo r exam ple, a tax of  30 pe rce nt is levied 
on the  gross am ount of such paym ent s going  to a foreig n cou ntry.

A for eig n tax at  th at  rat e on, say, a roya lty  pa id to a U.S . licensor 
of  a pa ten t may  be conside rably high er  t ha n our  48-percent corpo rat e 
tax  on the  net  am ount earned  by the licensor af te r taking  acco unt of 
the  costs incu rrred in ear nin g th at  roy alt y. I t  may rep res ent the 
equ iva len t of  a 55 or  60 percen t tax  on the  net income fro m the  ro ya lty . 
Th e excess forei gn  tax  in such a case could  not be absorbed th roug h 
our un ila ter al  t ax  credi t m echanism.

How ever , a red uction in the  foreign  wi thh old ing  tax  rat e, if  suffi­
cien tly large,  could  br ing the effective tax  ra te  on the  net income f rom  
the  r oyalty down to a level which wou ld be absorbed  by the  U .S.  t ax.  
Or  the difficu lty could be met by h av ing  th e foreig n t ax  apply  on a ne t 
income basis ra th er  than  on gross income. The se are  the  app roa che s 
gen era lly  u sed in tax  trea ties .

A somewhat sim ila r prob lem relate s to the  determination by a fo r­
eign  cou ntry of the  amount of income earned  the rein by a bra nch of  
a U .S.  enterpri se.  In  some coun tries , the  costs allow ed as a deduction 
in ar riving  at  the  taxabl e income of  a branch  of a fore ign-ow ned  en­
ter pr ise  a re lim ited to costs inc urr ed wi thin the  fore ign  country itse lf. 
Thus  ov erhead  costs incurr ed in t he  U ni ted  State s which are  al locable 
to the  ac tiv itie s o f the  b ran ch in a for eig n coun try  may not be allow ed 
as a deduct ion  in comp uting tax able pro fits  in th at  foreign cou ntry.

The result  is th at  the  tax  to th at  ex ten t is on gross income ra th er  
than  net income. He re tax  tre ati es  gen era lly  meet the problem  by 
ob lig ating  a coun try  to  allow costs incurre d abroad  but allocable to 
the  bran ch wi thin its  bord ers  as a ded uct ion  fo r purposes of its  t ax.

OTH ER PROBLEMS SOLVED BY TAX TREATIES

There  are ot her si tua tio ns  which m ay involve a combination of  p rob­
lems. An A merican firm seeking t o e nter  a marke t in anoth er co un try  
may not only  be confronted  with the difficulties of com ply ing  w ith  un ­
familiar  tax  laws, but it may also be confr onted  wi th a for eig n tax 
burde n th at  is u nre liev ed by the  fo reign  ta x cre dit  p rovision in our law 
because of dif fer ing  t ax  concepts. Th e so-ca lled permanent  es tab lish­
ment p rov isions of ou r income tax  con ven tion s seek to cope wi th such 
cases. The y describe cer tain  typ es of ac tiv ity  which, when ca rri ed  on 
in a foreig n coun try  b y an Americ an firm, are reg ard ed  as not consti­
tu tin g a perma nen t esta blis hment  wi thi n th at  foreig n country , and 
the refore  any  pro fits  earned  th roug h such ac tiv ity  are  not tax able in 
the  foreign country . Thus  a firm in one coun try  may  send out  sales­
men to the othe r in an effort to pene tra te a pa rt icul ar  m ark et wi thout 
becoming subjec t to th e tax laws of the la tter  country.

Ot he r typ es of  act ivi ties , in the  othe r country , some inv olv ing  the  
mainte nance of a definite  place  of  business , may  also be carried  on 
withou t cons titut ing a permanent establ ishment fo r tax  purposes. 
These  include such act ivi ties  as a pur cha se of goods  or merchand ise , 
the  sto rage of merchandise, the  conduc t of advertis ing , and  the  use of
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commission  agen ts. All  these  a ctivit ies  w ill no t s ubje ct the  Am eric an 
firm to tax  in the foreign  cou ntry. Th is art icl e may  be of special 
significance in tre ati es  with less-developed cou ntr ies , where it  is not 
uncomm on to ass ert  tax  on a nonre sid ent com pan y which sells goods  
to  a local firm even tho ugh the  nonre sident  com pany is no t act ual ly 
eng aged in busine ss in t hat  cou ntry.

St ill  anoth er case where a un ila tera l pro vis ion  such as our foreig n 
tax cre di t is inadeq uate to deal wi th in ter na tio na l tax  problems is the  
rel ati ve ly simple  one where for eig n tax rat es  are high er  t ha n our tax  
on the  same income, so th at  an unused  tax cred it is gen era ted . Th is 
problem  aris es most fre quently  where dir ec t for eig n inv estment is in ­
volved. Lik e the Un ite d Sta tes , man y for eig n cou ntr ies  impose not 
only  a corpo rat ion  tax on profits , bu t in addit ion  the y also levy a 
wi thh old ing tax on the  div idends  pa id  t o the  s hareh old ers  wh eth er at 
home  or  a bro ad.  We, fo r example, levy  a 30-percent tax on all  divi ­
dends go ing  abroad.

Ord inar ily , no dis tinction  is draw n betw een the  typ es of div idend 
rec ipient s abroad . One  re cip ien t m ay be a  p aren t co rpo rat ion  o wning 
all  or  a major  par t of the  com pany pa ying  the  div idends . An oth er 
may  be an ind ivi dual or corpo rat ion  owning only  a few sha res  in the  
company. The s ta tu tory  w ith ho ldi ng  ta x on both is l ike ly to be a t the  
same rate. Und er  these circ ums tanc es the  to ta l taxes payable  wi th 
resp ect  to the  pro fits  earned  th roug h di rec t investment and tran s­
mi tted to the  U ni ted  S tates in the form of div idends may  be con sider­
ably  above the  48-percent ra te  imposed  by the  Un ite d State s, on our  
domestic  act ivi ty.  Pr ivat e inv estment abroa d will  thus  be ha nd i­
cap ped , as com pared wi th domestic  investm ent . To solve th is diffi­
cul ty,  ou r tax  conventions seek to ar riv e at  mutu all y acceptable ad ­
jus tm ents in the  wi thh old ing  t ax  rat es  on div idends pa id  by the com­
pan ies  in each country  to share holde rs in the  othe r.

We  have  trie d to secure rec iproca l w ith ho ldi ng  tax  ra tes on dividen ds 
which  dif fer entia ted  betw een a pa rent  corpo rat ion  and oth er share ­
hold ers.  Most of our tre ati es  with industr ial ize d na tio ns  pro vid e for  
a 15-percent wi thh old ing  r ate on div ide nds general ly and  a 5-percent 
ra te  on div ide nds received by a pa rent  corpo rat ion , which are  the  
ra tes recommended in the OE CD  model income tax convention.

In  o ur  conventions wi th less-developed  cou ntr ies , we h ave  ta ken the  
view th at  w ith ho ldi ng  ta x ra tes  on div idends  paid to U.S . pa re nt  com­
pan ies  should be reduce d to the po int  where the to ta l taxes im­
posed on the  p rof its  ea rne d in the  for eig n country  and  rem itted  t o the  
Un ite d State s do no t exceed the U.S . tax on corpo rat e income gen­
era lly . Th is objective is con sist ent  with  the policy of  elimi na tin g 
tax  obstacles to the flow of  pr ivate capit al into the  less-developed 
countr ies .

Our  tax  conven tions also seek to assu re nondisc rim ina tion in tax 
tre atmen t fo r Am erican  ind ivi duals  and  busin ess ventu res  abroad . 
I t  is no t uncommon fo r na tio na ls of one coun try  to  find them selves 
sub ject  to hea vie r taxes in a foreign country  in which the y are  resid ­
ing than  t he  n ati on als  o f th at  foreig n cou ntry. Th roug h tax conven­
tions we have been able  to secure com mitmen ts from oth er cou ntr ies  
th at  U.S . citizens will get the  same tax  tre atmen t as na tio na ls of  the  
coun try  in wh ich t hey a re liv ing.
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CR EA TI ON  OF CO NSU LT AT IV E M A C H IN ER Y

One of the impor tant contributions of tax conventions to interna­
tional trade and investment is tha t they open the door to consul­
tations between the tax authorities of the signatory countries. The 
creation of this consultative machinery offers the enterprises of one 
country some assurance that  where appropria te there will be offi­
cial discussions on a technical level with the authorities of the other 
country to secure a reasonable determination of taxable income. And 
perhaps even more important is the tacit assurance that in appropriate  
cases there will be the same determination reached in each country as 
to the amount of the taxable income present, so that tax would not 
be imposed bv both countries on the same items of income without 
each recognizing that  a tax has been imposed by the other.

Closely related to the consultation provisions are those concerning 
exchanges of information between tax  authorities,  which afford them 
a means for improving enforcement of thei r t ax laws. This involves 
primar ily the routine transmission to one country of data on income 
received by its taxpayers from the other country. In selected cases 
more elaborate information may also be transmit ted.

These in general are the objectives of the  22 income tax conventions 
now in existence between the United States and foreign countries. 
They are also the  objectives of the 150 or 200 income tax treaties en­
tered into by the other countries of the  world with each other. They 
are the objectives of the Model Income Tax Convention adopted by 
the OECD. Their  general purpose, I repeat, is to encourage in ter­
national t rade, investment, and cultural intercourse through the elim­
ination of tax barriers and irri tants tha t can arise from the application 
of the tax laws of two or more countries to the same transactions. 
They represent the pr incipal  achievements in the three tax conventions 
now pending before the committee.

Of course, as in our existing treaties, there  are variat ions among the 
particular  provisions depending on the concerns th at the o ther coun­
tries bring to the negotiation of the conventions. I shall develop some 
of the specific clauses to demonstrate how these objectives are attained 
and to show how we have moved forward in some respects from the 
treaties now in effect. But before doing so, I  would like to stress tha t 
the three pending treaties are with less developed countries, Thailand, 
Israel, and the Philippines, and therefore in some instances involve 
different problems and consequently require somewhat different solu­
tions from our treaties with industrialized countries.

The transactions  which take place between the United  States and 
less developed' countries ordinarily produce a flow of income from 
those countries to the United States, but not the reverse.

In  industrial ized countries, there is generally a reciprocal flow from 
one country to the other. But that is not true  in the less developed 
countries. In the less developed countries, dividends flow from invest­
ments in these countries to the United States ; royalties come from fo r­
eign licensees to the United  Sta tes; American businessmen go aboard 
to these countries; American manufactures are sold to these countries. 
In contrast, the movement of such goods and services from the less de­
veloped countries to the United States is generally quite limited. Un­
der these circumstances, less developed countries are reluc tant to enter  
into the standard type of tax treaty even through the rules are emi-
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nently reasonable an d equitab le, because those r ules invo lve a reve nue 
loss to  them wi thou t an adequa te offset. Th ei r need  fo r reve nues is 
so pre ssing  th at  n ea rly  always  they seek a recognit ion  of th ei r prob ­
lems th at  goes bey-ond the usu al tax trea ty  pa tter n and thus  compen­
sates fo r the  difficulties the y face  in en terin g into any  agreem ent  in ­
volving a reven ue loss fo r them, no m at te r how small.

Since th ei r need  f or  f ore ign  c ap ita l is u sua lly  u rgent, th is search by  
the  less developed cou ntr ies  for  a dif fer ent p at te rn  in the ir  ta x tre ati es  
is gener ally cen tere d on seek ing an approa ch  whi ch will  move the in ­
dustr ial ize d cou ntr ies  in the dir ect ion  of  inco rporati ng  a provis ion  
which pre sen ts a reas ona ble  like liho od of  increased  capi ta l flows to 
the less d eveloped coun tries .

As  a consequence, the  othe r indu str ial ized  cou ntr ies  en ter ing  into 
tax tre ati es  w ith  less  developed cou ntr ies—an d the re ap pe ar  to  be over 
30 of t hese t reati es—hav e found it  necessary  to inc orp ora te a provision 
which the less deve loped  cou ntr ies  conside r a stimu lus  to capi ta l in­
flows in order  to ob tain a t reaty w ith  them.

One  ap proa ch  follo wed  invo lves  exemption  by the  indu str ial ized  
coun try  of  various form s of  incom e rece ived by its  taxp ay ers fro m 
act ivi ties in the  less deve loped  cou ntry. An othe r approa ch  is t he  so- 
call ed “ ta x s pa rin g c red it.” In  trea tie s inc orpo ratin g suc h a p rov isio n, 
the  ca pi ta l ex po rti ng  c ountry agre es to  allow  a cre di t ag ains t its  tax , 
no t only fo r the  t axes ac tua lly  p aid to the less deve loped cou ntry, bu t 
also f or  the taxes  that  would have been p aid  to  the less deve loped coun­
tr y  i f th at  co untry  ha d n ot  reduce d i ts income taxes  un de r some special 
tax  concess ion scheme.

DI FFER EN T TAX REQU IRE ME NTS FOR UNDERDEVELOPED COU NTR IES

Th us, all of the tre ati es  entered in to  with indu str ial ize d cou ntr ies  
by Isr ae l, and th is includes the Un ite d Kingd om, Fran ce , It al y,  Ge r­
many, a nd  Sweden,  inv olve  eit he r an  ex emp tion  cla use or a ta x- sp ar ing 
cre di t gran ted by the  indu str ial ized  cou ntry. Th is  i s also true  o f the  
two  tre ati es  w hich  Th ai land  has  wi th Ja pan  and  Sweden. There  ap ­
pe ar  t o be some 20 “ tax sp ar in g” tre ati es  in  forc e betw een indu st ria l­
ized countr ies  and  the  less developed countries .

In  ou r view thes e appro ach es are  und esi rab le. Thus, tax exem p­
tion of income der ive d fro m inv estment in less deve loped cou ntr ies  
would be viewed as a high ly  inequi tab le pro vis ion  by Am erican  ta x­
payers engaged in busin ess in the  Un ite d States  and  would have  a 
high ly  erra tic  effect on the  rel ati ve  tax  burden of foreig n produc ers  
as com pared wi th those eng age d in domestic  pro duction. I t would 
be bas ica lly inconsis ten t wi th the  pr inc ipl e of  the  for eig n tax  cre dit  
which seeks t o maintain un ifo rm ity  in tax  b urd ens as between domes­
tic  and  fo reign economic act ivit ies .

A tax  sp ar ing cre di t would equally  be undesirable since it wou ld 
opera te cap riciously , prov id ing the  larg es t tax benefi ts to  investors  in 
cou ntr ies  h av ing the  h igh est  nom inal  tax  r ate s and  wi tho ut any  neces­
sar y rel ati onship to the  fu ndam ental  economic needs of a coun try  or  to  
such polic ies as th e “A llia nce  for  Progre ss .” Moreover, it  would st im ­
ula te the  rapi d repa tri at ion of pro fits  fro m less deve loped cou ntr ies  
ra th er  than  the reinvestment of pro fits  in those countri es.

Wh en the Kennedy ad minist ra tio n came int o office in 1961. there  
were pend ing  in the  Senate three  incom e tax  conven tions with  less 
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developed countries—India, Israel, and the United Arab Republic—■ 
which contained “tax sparing” clauses. The administration was con­
vinced for the reasons I have stated, and others tha t could be added, 
tha t such tax sparing clauses were not in the best interests of the 
United States and of economic development in less developed coun­
tries.

Senator Gore. There was one other reason—the Senate refused to 
approve it.

Mr. Surrey. Tha t is r ight.  I was going to add that.  Moreover, 
it will be recalled tha t this committee had entered a reservation to the 
tax sparing clause in the Pakistan  trea ty in 1958. These three treaties 
lay dormant for several years and were withdrawn by the adminis­
tration from consideration by the Senate in 1964.

The administra tion was desirous, however, of negotiating  tax trea­
ties with less developed countries for i t regarded tax treaties as bene­
ficial to both the United States and the less developed countries. 
Indeed, the Congress expressly declared this policy in the Foreign 
Assistance Act of 1961 when it d irected the President  to—
accelerate a program of negotiating treaties for commerce and trade, including tax treaties, which shall include provisions to encourage and facili tate the flow of private investment to and its equitable treatment  in friendly countries and areas participat ing in programs under this Act.

Senator Gore. Was tha t a provision contained in a bill which the 
adminis tration submitted, or was i t an amendment which originated 
in the legislative branch ?

Mr. S urrey. It  was in the b ill introduced in 1961 on behalf of the 
administra tion, Senator. Moreover, the other industrialized nations 
have been following such a course and extending their network of 
treaties to include less developed countries.

As I said earl ier, there are over 30 treaties with the other industr ial­
ized countries.

The question presented was whether  a suitable approach could be 
found which would give recognition to the requirements of the less 
developed countries for provisions looking to the encouragement of 
capital inflows to those countries and at the same time did not run 
counter to settled tax policies of the United States.

Fortunately , developments in our tax law as a result of the Revenue 
Act of 1962 and later legislation pointed the path to an appropriate  
answer.

As a result of the Revenue Act of 1962, our present tax law now 
provides a credit—the investment tax credit—against U.S. income tax 
of 7 percent of the amounts spent for machinery and equipment for 
use in the United States. Since this credit did not extend to invest­
ment abroad, tha t act established in effect a preference for domestic 
investment as compared with foreign investment.

Senator Gore. That was one of the pr incipal reasons which former 
Secretary Dillon advanced in favor of the  investment credit.

Mr. Surrey. I think that  is right , Senator. As I go on to say, such 
a policy is understandable with respect to investment in other indus­
trialized countries.

Secretary Dillon presented charts  which showed, taking together 
the investment credit and the liberalized depreciation which we 
adopted, they were comparable to what was given in other indus trial­
ized countries. The comparisons were always with the other indus­
trialized  countries of the world.
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INVESTMENT CREDIT AND BALANCE OF PAYMENTS

Se na tor  Gore. One of  the  pr incipa l purpo ses  in recommending the  
inv estment cre dit  was to  affect  fav ora bly  t he  balance of paym ent s by 
giving  a ta x pre ferenc e to investment and mo derni zat ion  wi th in  our 
own cou ntry. Now you propose to  eliminate th at  pre fere nce . We 
wil l go into th at  lat er.  But  I  thou gh t it was  p er tin en t to br ing th is 
up  at  th is point.

Mr.  Surrey. Suc h a pre ferenc e is underst andable  wi th resp ect  to 
investment in othe r indu str ial ize d countries.

Looked a t fro m the sta nd po in t o f less deve loped c oun tries, however, 
th is pro vis ion  wou ld be reg arde d as presen tin g an imped iment  to in ­
ves tme nt in  those countries. Consequen tly,  the extens ion of the 7- 
per cent inv estment cre di t by trea ty  t o these cou ntr ies  offers its elf  as a 
fit tin g appro ach to the  reco gni tion  those  countr ies  seek w ith  re spect to  
the  enc ourage ment of capit al inflows. I t  w ould , so f ar as the Un ite d 
State s is  conce rned , remove an i mp edime nt to investment in less devel ­
oped countr ies  and  there by  in t his  respect establ ish  a gen era l p ar ity of  
tre atmen t betw een domestic  inve stm ent  a nd  investment in the less de­
veloped cou ntry. In  establ ish ing  th is pa ri ty  and thus  ass ist ing  in­
ves tment  in these countries, we would also be pu rsuing  a policy 
reflec ted in oth er tax  legi sla tion recent ly adop ted  by Congress. Thus,  
the  Revenue Act  o f 1962, which was direct ed to “t ax -haven” or  “ base 
com pan ies” abroa d, con tain s a numb er of provis ions fav orab le to in ­
vestment in less deve loped cou ntr ies  as com pared wi th indu str ial ized  
nat ions. Moreover, unde r the int ere st equ alizat ion  tax , loans made 
to en terpri ses  in  less deve loped cou ntr ies  and  investments  there in are  
tre ated  in  the same way as domestic  loans and  inves tme nts  and th us  are  
exempt  from the tax .

Ex ten sio ns to  the  less deve loped cou ntr ies  of incent ives  gr an ted to 
domestic  investment is in keeping wi th a poli cy recent ly fav ore d in a 
repo rt  of  the  OE CD  Fiscal Com mit tee on “F isc al Inc ent ive s fo r 
Pr iv at e Investm en t in Developing  Cou ntr ies , 1965” :

Inadeq uate recognit ion of foreign taxes is not the  only fea ture of the tax 
systems of indu strialized countrie s which tends  to produce discrimination in 
favor of domestic inves tmen t compared  with  inves tment  in developing countries. 
Many indu stria lized countries gra nt tax benefits to the ir taxpay ers  in the  form 
of accelerated deprec iation, ini tia l allowances and inves tmen t allowances or 
credi ts, but  gran t them only with  respect to domestic investments and deny them 
for investment abroad even though they tax  income from foreig n investment. 
The result  is, of course, a tax  advanta ge for domestic investment.  If  cap ital  
expo rting  countries  using such allowances also granted them with  respect  to 
inves tmen t in developing count ries, they would be taking ano ther  important 
step  toward promoting increased inves tment  in developing countries.

Moreove r, the  inve stm ent  cred it appro ach is f ar  more a pp ropr ia te ly  
sui ted  to less deve loped cou ntr ies  th an  the  ta x sp ar in g ap pro ach or 
the  exempt ion of income appro ach , from the sta nd po in t of  equ ity,  
efficiency, and  ad minist ra tio n.  Sinc e the  inv estment cre dit  ope rates 
on the act of investment, it eases the  risk of  investment at  the  very 
outset.  Since the cre di t does not  tu rn  on the rec eip t of  income in the 
Un ite d State s fro m the  for eig n investm ent , as do tax  sp ar ing and 
tax exemption , it  does not  encourage quick re pa tr ia tio n of  profits.  
Since the  cre di t does not  tu rn  on foreign  tax concessions, as does tax 
spari ng , it does not hav e the  c apri ciou sness of  th at  device n or  does it  
tran sf er  from  the  Un ite d State s to a forei gn  cou ntry the  deci sion  as
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to wheth er a t ax  benefit is to  be c onfer red  and, if  so, the e xte nt of such 
benefit. Since the extension of the  inves tme nt cre dit  to  less d evelo ped countr ies  wou ld bu t follow the tre atmen t acco rded  dom estic  invest­
men t, it does no t involve the  trea ty  process in fav or ing the  foreig n 
investor as ag ain st the domestic  inv estor in a m at te r closely link ed to the ra tes  of ta x,  as did  tax  spari ng .

W ith  ou r basic  t ax  laws  t hu s prov idi ng  an appro ach th at could be 
ad ap ted  to a less developed c ountr y in the  n egotiation of a t ax  tre aty so th at  the Un ite d State s would  no t be at  a dis advanta ge  com pared 
wi th the othe r ind ustriali zed cou ntr ies  in th is endeavor, we p roceeded 
once more to en ter  on a prog ram of neg otiation. We fe lt obliged to 
ren egotiate  the agreem ents  wi th the  three cou ntr ies  which ha d been wi thdraw n, Isr ae l, In di a,  and the Uni ted Ar ab  Rep ubl ic. Of  the  three,  the trea ty  wi th Isr ae l, the firs t to resp ond, is before  you,  and 
negotia tions wi th In di a are  vi rtu al ly  concluded.

PAST NEG OTIAT ION S ON TAX TREA TIES

I migh t add pr io r to 1960 we ha d made cons iderable  pro gre ss in a negotia tion of  a tax tre aty wi th Th ai land , which however  invo lved  a 
tax sp ar ing cre dit . In  the  fal l of  1963 the Ph ili pp ine Government  
ha d ind ica ted  in a con vers ation between myself  and  the Am bas sad or 
fro m the  Ph ili pp ines  t he ir  in ter es t in a tre aty,  and  Ta iw an  had indi ­
cated its  int ere st in a tre aty . Consequently , in the  wi nter of 1963-64 
it  was decided to send a miss ion to th e F a r Eas t to see wh eth er the  
cou ntr ies  o f the F ar Eas t were  int ere ste d in tre ati es  with the Un ite d State s if  a n investment cre di t ap pro ach ra th er  th an  a  t ax  s pa ring  a p­
pro ach  were  used. A t ri p  was thus  m ade  late  in 1963 and ear ly 1964 
which covered the  Ph ilipp ine s, Ta iwan, Th ai lan d,  and Maylasia , and th at  was the occasion fo r the recommencem ent of these neg o­tiat ion s.

As a res ult  o f t hat  tr ip , it  became ap pa rent  th at  some of  th ese othe r 
countri es fe lt th at  the  inv estment cre di t appro ach would be the  kind  
of  an ap pro ach w hich  they could u nd ersta nd  and f or  which t hey  wou ld 
be willin g there fore to conside r e nter ing into tre ati es  w ith  th e U ni ted 
Sta tes.  Th e three  tre ati es  with  In di a,  Isr ae l, and the  Un ite d Ar ab  Repub lic were the ref ore wi thdraw n, an d offers were  made to  those countr ies  to en ter  into new negotiat ion s.

Bu t I  repe at the tre aty wi th Th ai land  ha d been in a stage of nego­
tia tio n pr io r to 1960. I t happened to have a ta x sp ar ing c redi t w ith in it. Consequ ently it  had  not been pushed af te r 1960.

Se na tor  Gore. Dur ing thes e negotia tions,  wh at  guidan ce did  the  Treasury  hav e fro m Sta te?
Mr.  Surrey. Th e Treasury De pa rtm en t does no t en ter  into the  discussion of  any  tax tre aty wi th any  coun try  wi tho ut the  expli cit  

appro va l of  the  St ate De pa rtm en t—because th at  is reg ard ed  as a 
pol itical ma tte r. W ith  resp ect to tax  tre at ie s gen era lly  neg otiated 
in the  U ni ted  S tates,  th ere  is a  re presen tat ive o f th e State  D epar tm en t th at  si ts wi th the  T reasury delega tion . I f  it  is n ego tia ted  in a fo reign 
cou ntry, there is also gen era lly  a rep res en tat ive  of  the  State Dep ar t­
me nt who is in volved. Sometimes it  m igh t be the economic officer who is invo lved  or  it may  be a special person. But  there  is a rep res en ta­
tive o f t he State De pa rtm en t—and  he and the  a mbassado r of  the  par ­
tic ular  coun try  involved are ke pt  in touch with the  tre aty neg otia tion s.
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With respect to these treaties with the less-developed countries, 
and the utilization  of the investment credit, tha t approach had been 
thoroughly discussed between the Treasury Department and the Sta te 
Department in conferences, I would say, in 1963 between my office 
and offices in the State Department, to ootain a combined judgment 
as to whether this was a feasible approach to less developed country 
treaties.

Senator Gore. Both Departments negotiate for the United States 
insofar as the trea ty is concerned. But  for our own information 
it would be of interest to know the genesis of the Thailand trea ty with 
respect to the departments or the business community directly affected.

Mr. Surrey. Generally speaking, Senator, in my experience, which 
goes back to 1961, these treaties arise as a result e ither of the interest 
of the Treasury Department and the State Department on the one 
hand, or the  interest of the  foreign country on the other hand.

For example, in this trip  with respect to the Fa r East,  Taiwan 
approached the United States. The Philippine Government, to  the 
best of my recollection, either approached the United  States  or in a 
conversation I  had with the Philippine Ambassador, where the ques­
tion was, “How can we bring our countries closer together?” The 
question came up, “Are you interested in a tax treaty?” They never 
have had a tax treaty with any country, and they said, “Well, th at is 
something we could consider.”

With respect to Thailand, I do not  personally know, because that 
was initiated prio r to 1961. It  may have been at the initia tive of 
the United States.

Israel was at the initiative of their  Government, as respects the 
renegotiation of the treaty.

What I am saying is that  treaties  o riginate  between governments, 
with the impetus coming from either our Government or their 
Government.

Senator  Gore. I don’t mean in any sense to imply tha t there is 
anything wrong per se with a suggestion regarding the provisions of 
a treaty, whether i t is proposed by the Treasury, by the S tate Depart­
ment, by a foreign government, or bv business enterprises or indi­
viduals who are directly affected thereby. The same is true  of legis­
lation in the Congress. It  sometimes comes from the mind of a 
Senator, from the needs of his constituents, from the administra tion, 
or elsewhere.

I only asked the question as a means of exploring the advisability 
of the pending t reaty.

Mr. Surrey. I appreciate  that.  And I wanted to give the answer 
in detail because, as I say, it is a varied situation. The initiative 
sometimes is with us, sometimes it  arises at  the request of the foreign 
country.

GENESIS  OF TAX TREATY W IT H  TH AILA ND

Senator Gore. You do not know the genesis of the pending treaty 
with Thailand?

Mr. Surrey. The pending treaty with Thailand arose out of, I 
would say, discussions back in 1958 and 1959, somewhere in there, 
when the United  States was discussing treaties  with less developed 
countries. There had been these negotiat ions with Thailand . These 
negotiations, since they evolved a tentative draf t tha t included tax
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sparing, were not pushed forward afte r this administra tion came to 
power. So that  consequently in 1963, in view of the interest  of the 
Philippines, Taiwan, and the other Fa r Easte rn countries, we re-* 
viewed the treaties with those countries with which we already had 
had negotiations, and we ascertained whether they were interested 
in bringing up to  date their negotiations. Tha t is how the  Thailand 
treaty came about.

Senator Gore. During tha t par ticular period I was in Thailand and 
became familiar with the lack of cooperation of the Government of 
Thailand with the United States and other countries with  respect to 
the international control of narcotics traffic. In 1961, T hailand did 
rati fy the international convention on narcotics. I am glad that has 
been done. I will want to have some further  information about the 
extent of cooperation and the effectiveness of cooperation. This re­
quires information from the Treasury Department.

Mr. Surrey. Yes, sir.
Senator Gore. I suggest that  you complete your statement.
Mr. Surrey. The less developed countries with whom we have had 

discussions have responded favorably to our suggestion that extension 
of the 7-percent investment credit is a recognition of their desire for an 
encouragement to capital inflows. Thus the treaties with Thailand 
and Israel now before you contain this extension of the investment 
credit. Whether the less developed countries will in their other trea­
ties adopt this approach instead of tax sparing, we cannot tell. Yet 
it seems clear tha t they find it at  least a satisfactory alternative viewed 
from their  side of the negotiation, so that tax treaty discussions with 
the United States can once more proceed.

It  must be recognized th at the United States in these negotiations 
is quite clear on its view tha t extension of the investment credit is 
appropriate  only •where the other country is receptive to U.S. invest­
ment and where its tax system, taken as a whole, does not involve 
measures t ha t can be regarded as significantly working at cross pur ­
poses with such investment. In  many cases the existing tax systems 
of less developed countries do not meet th is standard. But the treaty 
process itself permits the foreign country to modify its tax system 
through the treaty and thus deal with the contradictions and with 
provisions which act as disincentives to investment from the United  
States. For  example, the existence of a complex of corporate taxes 
and withholding taxes on dividends in a less developed country, which 
brings the effective rate  of tax on profits earned there above the gen­
eral level of the U.S. corporate tax, creates a tax barrier  to U.S. 
investment in such countries. It  would generally be difficult to jus tify 
a tax credit for U.S. investment in such a country unless tha t country 
is prepared to reduce its taxes to the level prevailing in the United 
States. This can be done by a treaty but not otherwise, since tha t 
country may not be prepared to reduce its taxes on its own nationals 
or those of third  countries.

The treaty process also permits complementary modifications where 
appropriate  in the tax laws of the  other  country which are conducive 
to improved international trade. Where the other country is not yet 
ready to make certain modifications, or is more concerned with con­
tinuing a somewhat restrictive approach to foreign investors, then 
the investment credit need not be extended. While it may well be 
that  in most of these cases a t reaty may presently not be negotiable,
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this need not always be the  result, as the Philipp ine t reaty  before you 
indicates. Tha t t reaty —unlike the treaties with Thailand and Israel 
now before you and the trea ty with India which is nearing  conclu­
sion—does not contain an extension of the investment credit. Cer­
tainly the United States seeks no overreaching of any less developed 
country, and to the contrary is understanding of their  problems and 
their  desires to conserve revenues. The treaties  before you evidence 
the recognition of these attitudes and the basic truth tha t a t ax t reaty  
is a negotiation in the true sense of the term, and one tha t will be 
satisfactory and worthy of the United States only if each country 
genuinely believes its policies and problems have been fairly handled.

PERM ANENT ESTABLISHMENT PROVISION

Turn ing now to the specific provisions of the convention with Tha i­
land, I should like to point out how some of the more impor tant 
provisions achieve the objectives tha t I previously discussed. The 
first of these is article 3 dealing with the definition of a permanent  
establishment. It  contains the rules in most of our other tax treaties 
which permit a firm in one country to engage in certain activities in 
the other without thereby acquiring a permanent  establishment. I 
want to take special note of a provision of Thai law which is altered 
by the tax convention, because i t deals with a problem tha t we find 
exists in other less developed countries.

Under Thai law, an American firm which sells its products to a Thai 
enterprise through a commission agent or broker and without in any 
way engaging directly in business in Thailand is nevertheless subject 
to tax in Thailand at the regular rates applicable to any Thai enter­
prise. Because the Thai are unable to arrive at the net income which 
the American enterprise may derive from such a sale, they arbitrar ily 
assess a 2 percent tax on the gross amount received by the American 
firm from, the transaction. The tax is required to be paid over bv the 
commission agent, presumably by withholding tha t amount from the 
price due the  American firm. This frequently creates difficulties in 
trad ing activities, since the American seller may not be aware of this 
liability and the amount of tax may be relatively high. Under the 
convention, the tax is eliminated in such cases where the commission 
agent is an independent agent thus removing these difficulties. How­
ever, an agent acting “exclusively” or “almost exclusively” for the 
American firm is not treated  in the convention as an independent agent. 
The position of Thai land is tha t a nominally independent broker 
operating in Thailand is not really independent if this business 
depends on a single firm, and therefore, as where it acts through a 
dependent agent, the firm should be considered to have a permanent 
establishment in Thailand. A similar provision is to be found in 
the tax convention between Thailand and Japan.

BUSINESS PROFITS

Article 4 of the Thai convention deals with the determination of 
business profits and, in addition to its principa l operative provision 
that a company not be taxed on business profits unless it has a perma­
nent establishment in the country, it provides tha t in computing the 
industrial or commercial profits of the permanent establishment in
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Thailand there shall be allowed all deductions reasonably connected 
with those profits. This has been a problem for companies operating 
in Thailand, because administra tive costs incurred in the United  
States by the home office on behalf of a Tha i branch have been disa l­
lowed by Thailand as a deduction in computing the profits of the 
branch. Under  the convention, this will no longer occur.

I have already discussed the investment credit provisions which are 
in artic le 5 of the draft.  Additional de tails a re contained in the tech­
nical memorandum which has been transmi tted to the staff of the Join t 
Committee on Interna l Revenue Taxation and which we shall submit 
for the record. The revenue effect of this provision would be quite 
small, since the flow of U.S. investment to Thailand is limited. Based 
on the average net capital movement to Thailand in the last few years, 
and ignoring capital repatriation to the United  States, the cost would 
have been less than $150,000 annually. I should like also to point  out 
tha t this article may be terminated by the United States a fter  5 years, 
without  such termination ending the entire treaty.

TAX DEFERRAL FOR TE CH NICA L KN OW -HOW

One of the special needs of less developed countries is the technical 
knowledge and skill which have been developed in  the industria lized 
countries of  the world. Companies which have developed such skills 
may sometimes be prepared to supply them to less developed countries 
in exchange for  stock in new enterprises provided such an exchange 
does not require them to make cash contributions to the venture abroad 
as well. Unfor tunate ly such trans fers of technical knowledge, know­
how, and skills in exchange for stock must frequently be accompanied 
by cash outlays in the form of tax payments on the income resulting 
from the stock received in the exchange. This is true under U.S. law 
and it is also true under foreign tax laws.

Article 6 of the convention with Thailand seeks to remedy this dif ­
ficulty by deferr ing tax on such transfers un til the stock received by a 
transfero r is disposed of. This article in the convention alters both 
United States and Thai law in this respect. Under  U.S. law, tax on 
transfers may be deferred only if the U.S. company has an 80-percent 
interest or more in the foreign corporat ion to which it transfers the 
know-how and  i f the know-how constitutes property . These require­
ments may be appropriate  in many cases. However, insofar as less 
developed countries are concerned, there is grea t need for services as 
well as proper ty and for encouraging join t ventures where the Amer­
ican company may not necessarily possess even a majority of the stock 
let alone 80 percent.

Under Thai law, no deferral is gran ted irrespective of the ingredi­
ents of the  exchange or of how much stock in the acquiring corpora­
tion the donor company has. The tax deferral provided by article 6 
cannot be effectively granted  as a unilateral measure since deferra l by 
the United States would be of little use if tax is imposed by the for­
eign country. Accordingly, the tax convention is a uniquely a ppro­
priate method for matching the tax laws of the two countries with 
respect to this important problem. The United States or Thailand 
may also terminate this artic le af ter  5 years. I should like to add that  
the t reaty  provision is not intended to be a substitute for existing sta­
tutory  provisions but a supplement to them.
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SH IPP ING AND AIR TRANSPORT

To turn  to another provision, international transportation enter­
prises face unusual tax burdens by virtue of the fact tha t the ir income 
may be derived from many places and the tax laws of various coun­
tries which they touch may vary significantly. As a result it has be­
come an objective for most countries to seek reciprocal exemption of 
the profits, i f any, earned by their international transpor t enterprises. 
Tax exemption also assures tha t such enterprises will not be taxed by 
some countries if their overall operations turn  out to be unprofitable, 
as is frequently the case. Article 7 of the convention provides for 
complete exemption of airc raft  operations in in ternational traffic. We 
have airlines going to Thailand. Thai land does not have airlines go­
ing into the United  States.

The Thai were not prepared to agree, however, to full exemption 
of shipping, par tly because of the lesser likelihood tha t they would 
acquire international shipping lines going to the United States to 
offset the loss derived from their  exemption of American shipping  
firms. I  understand we have about 10 shipping lines and they have 
1 going to the United States. Nevertheless, the Thai did agree to 
reduce the tax payable by shipping enterprises to one-half the amount 
that would otherwise be payable. While this provision does not re­
lieve American shipping companies of the necessity to comply with 
the Thai tax laws, it  does reduce the likelihood th at they would pay 
taxes to Thailand which could not be credited against their  U.S. tax 
liability.

TAX ON DIVIDENDS AND INTEREST

The dividend article in the Thai convention, article 9, provides that 
the maximum rate of tax that  would be imposed on dividends paid by a 
corporation  in one country to a pare nt corporation in the other would 
not exceed 20 percent. The Thai tax on dividends is gradua ted from 
15 to 25 percent, and most dividends are subject to the 25-percent rate. 
At that rate, the Thai tax on profits derived in Tha iland by an Ameri­
can pa rent through  a Thai  subsidiary combined with  the  Tha i tax on 
<he dividends transmitted by the Thai subsidiary exceeds the U.S. 
corporate tax on the same income. By reducing the withholding tax 
from 25 to 20 percent, the total combined Thai tax is kept slightly  
below the level of U.S. tax on remitted profits, so th at no excess credit 
is generated in Thai land. As a ma tter of reciprocity, which the T hai 
desired, the U.S. tax on dividends leaving the United States is also 
limited to 20 percent.

The tax on interest is not affected by the convention, except in the 
case of interest received by the respective governments on their  in­
strumenta lities, in which case exemption is granted at the  source. This 
provision, article 10, eliminates the uncerta inty which in some cases 
has surrounded U.S. governmental lending programs in Thailand .

ROYALTIES

Article 11 of the  convention deals with royalties and provides tha t 
the maximum withhold ing tax rate on royalties will be 15 percent 
compared with the Thai statutory rate of 25 percent and the U.S. 
statutory rate of  30 percent. The reduction in the ra te of withholding
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oil royalties is a reflection of the view that  a high rate of tax on the gross amount of royalties will frequently result in a higher ra te on the net earnings and lead to an unused tax credit. The reduced rate is thus a device to compensate for the fact tha t costs have been incurred in developing and administering patents, films, and other property rights  which costs are not given any recognition when gross royalties are the basis for the tax.

INCO ME  FROM PERSONAL SERVICES

Article 13 of the convention deals with income from personal serv­ices and makes it  possible for American firms to send their employees to Thailand for periods up to 6 months instead of 3 months--which is the case under present Thai law—without thei r becoming subject to tax in Thailand. The value of this provision is tha t greater flexi­bility in assigning technical personnel is atta ined by firms which find it necessary to have such persons temporarily stationed in Thailand. The article also provides exemption of entertainers. However, in these cases the exemption applies only i f the earnings do not exceed $100 a day or an aggregate of $3,000 for the entire period the  enter­taine r is in Thailand.

TEA CHE RS,  STU DENTS, AND TRAIN EES

As in the case of most of our o ther tax conventions, this one with Thailand contains provisions designed to promote cultural exchanges. Thus, under a rticle 14 teachers from one country may go to the other for a period of 2 years and remain exempt from the tax of the latte r country during tha t period. Similarly, under article 15, students and trainees may come from one country to the other and be tax-exempt in the latte r country for varying periods of time, depending on the circumstances involved.

CHARITAB LE CONTRIB UTION S

Article 18 of the convention deals with charitable contributions. Under  tha t article, American citizens and corporations may take a deduction in computing their U.S. income tax for contributions made directly to a Thai organization provided it qualifies as a charitable  organization under our law. Of course it also provides tha t the or­ganization must be exempt from tax under Thai law. Similar  pro­visions are included in the income tax conventions with Honduras and with Canada, although in the latte r treaties  the maximum deduction is based upon the amount of income derived within the respective countries. This article reflects the fact tha t American citizens and companies in Thailand  feel an obligation to participate in community affairs and th at charitable contributions are an important pa rt of such participa tion. The United States may also terminate this article after  5 years.
SOURCE RULES

Since the convention provides that  Thai land will impose a tax on the commercial and industrial profits of American firms only if they have a permanent establishment in Thai land deriving income from
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sources within Thailand, it becomes impor tant to have rules relat ing 
to the source of income. Such source rules are found in U.S. law, but 
there are none under Thai law. In  article 19 of the convention, the 
Thai Government has agreed to adopt rules which are embodied in 
U.S. law. This will introduce a degree of cer tainty in tax  de termina­
tion for  American businessmen engaged in business in Thailand which 
does not exist at present and to which they attach a good deal of 
importance. The principal depar ture from the U.S. source rules re-' 
lates to interest paid by a U.S. branch in Thailand . 1 nder our law’, 
an American firm paying interest  on funds  borrowed from a bank, 
for example, is considered to be paying interest from U.S. sources and 
therefore must withhold a 30-percent tax even though the borrowing 
was done by its branch in Thai land and the interest is paid by the 
branch in Thai land out of its funds. The tr eaty  establishes Thailand  
as the source in such a case so that our tax wTould not apply.

Under  existing Thai law’, no provision is made for allowing tax­
payers a credit for taxes imposed on income they receive from sources 
outside Thailand. The result is tha t American citizens res ident the re 
or branches in Thailand of American companies which derive income 
from sources outside Thailand may be subject to tax both in Thailand 
and in the country from which they derive income. By virtue  of 
article 4 under which Thailand may tax a branch of a United  States 
company only on income from sources w’ithin  Thailand, and as a result 
of article 22 which requires Thailand to grant a credit for United 
States tax on United  States income, the double taxation tha t now 
exists for these persons would be eliminated.

NONDISCRIM INATION

In  most of our conventions, the nondiscrimination article applies 
with respect to individuals f rom one country who are resident in the 
other. Many conventions go beyond that  and provide that  nondiscrim­
ination shall app ly in each country to a local branch of a foreign com­
pany. Article 23 of this t reaty goes even furth er and makes the non­
discrimination princip le applicable to a local corporation  of one coun­
try, Thailand, which is owned by nationals or corporations of the 
other. This comprehensive nondiscriminat ion article represents a 
marked step forward in securing fa ir treatment for American interests 
in foreign countries.

I hope, Mr. Chairman and members of the committee, that  this rathe r 
lengthy presentation has served to clari fy the n ature  and purpose of 
our tax treaty  program. We believe this program can make a useful 
contribution to international  trade  and investment in less developed 
countries by eliminating a number of tax problems, introducing sound­
er tax practices and establishing the basis for cooperation between our 
tax authorities and those of the  foreign countries. This program will 
enable the United States  to develop a netw’ork of tax treaties with 
these countries and thereby permit us to keep pace with the other in­
dustrialized countries, who are extensively using tax treaties  as a 
significant means of cementing th eir economic relationships with the 
less developed countries of the world.

I would like. Mr. Chairman, to submit at the end of my statement a 
technical memorandum which goes into more detail from a technical
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viewpoint in describing the various articles of the Thailand Convention.
Senator Gore. Thank you, Mr. Secretary. Tha t will be printed  in the record.
(The document referred to follows:)

Tec hn ical  Memorandum  of T reasury  Depa rtme nt  Concern ing  P roposed I ncome Tax Convent ion  Betwe en  th e  U nited State s and T ha ila nd

The proposed tax  convention between the  United States and the Kingdom of Thailand (he reinafter refe rred  to as Tha ilan d) was signed at  Bangkok  on March 1, 1965. It s purposes are  to avoid double taxation of income, to prevent fiscal evasion, to fac ili tat e trade and investment between the two count ries, and to encourage jo int  ven tures.
This  convention  is one of a series recen tly negotiated  by the United States with  less developed count ries. The first such convention was concluded with  the Republic of the  Philippines and signed in Wash ington  on October 5, 1964. As respects countries  trad itio nal ly classified as less developed, the United  States presently  has  conventions with  only two, Honduras and Pak istan. In  addit ion, the  United States has tax  conventions  with  several less developed countries, e.g., Jam aica , to which treaties with  developed coun tries  were extended before such less developed coun try became independent, which tre aty  was continued in effect a fte r independence.
The convention benefits the United States in various respects. It  deals  with  the  taxa tion of business income, items of investm ent income, t he definition  of the  term  “permanent estab lishm ent” and the  allocation  of expenses to income- producing activities in both countr ies. The convention includes a provision guarante eing  reciprocal  allowances  of a foreign  tax  cred it to afford relie f from double taxa tion  of the citizens, residents, and corporations of one coun try deriv ­ing income from sources within the other count ry. Fu rth er  to this  end, source rules a re provided to prevent disal lowance of the ta x c redi t and provision is made for  consult ive procedures to work out problems of double taxatio n aris ing  in contravention of the  term s of the convention. Furtherm ore,  the tre aty  forbids disc riminatory ta x trea tment  for  citizens of one country resident in the other, for corporations of one country engaged in business in the other and corpora­tions of one cou ntry  controlled by citizens, residents, or corporations of th e other.In general , the convention affords a measure  of cer tain ty to businessmen in both countries and provides  rules for determin ing net income for  purposes of th e imposition of tax  by each country. For  example, it  provides specific rules for  determin ing what activities within one of the sta tes  will make a res iden t or corporation of the  other subject to tax  in the  form er sta te on the  operating  income from its business there. Moreover, the  convention specifically provides that  if a resident  or  corporation is taxable  on such income, he shall be permit ted to deduct any expense incurred  with in or without  the la tte r count ry which is directly rela ted to the business conducted there.  Specific rules limit ing the righ t of eith er coun try to tax  business visi tors  are also provided. These provisions represen t significant concessions on the  p ar t of Tha iland since th ey sub stantially  limit its sta tutory  power to tax in these  instances. Fur thermore, the  addit iona l cer tain ty with  respec t to  Thai taxes which these  rules  give U.S. businessmen and the ir employees is a significant benefit to be gained  from the treaty . This is par ticu lar ly true because  of the genera l unfam ilia rity  of Americans with  Thai  legal concepts and practices.
In addit ion to the  foregoing provisions which are usua lly found in tax con­ventions, this  convention includes certain provisions specifically designed to encourage or fac ilit ate  inves tment  in Tha ilan d by United States residents and corporations . It  allows  U.S. residents and corporations invest ing in quali fying  Tha i ente rprises to claim as a credit again st the ir U.S. income tax  7 percent of the ir inves tment  in such enterprise.  Such inves tment includes the  original inves tment  and under c ertain  c ircum stances pa rt of the earn ings  accu mula ted by the  Tha i enterprise. The United States presently  allows  a 7-percent credit for inves tment  by U.S. taxpay ers  in cer tain types of business property  located in the  United States , and thi s tre aty  provision is intended to offer a sim ilar  in­centive  to privat e inves tment in Thai land . The art icl e allowing the credit also conta ins provision for recapture  of the  cre dit  under certain circumstances.Another provision in this convention gran ts U.S. residents and corporations an election to defer tax  on income resul ting  from the  tra nsfer of p roper ty, tech-
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nical services, or know-how to a Thai corporat ion in exchange for  its  stock. 
The purpose of thi s provis ion is to enable  U.S. investors  to furnish  property, 
services, or know-how to a Thai co rporation  w ithout being r equired to pay, e ithe r 
in the United States or Tha iland , tax  at  the time of such transf er.  Payment 
of tax  would requ ire an additional ini tia l cash outla y which might necessitate  
some disposition of the stock. Tax  thus postponed may be imposed when the 
stock received is  eventually disposed of.

Another provision of this  convention allows U.S. citizens,  residents,  or cor­
pora tions to deduct from their  U.S. taxable  income amounts donated to a 
qual ifying Tha i cha rita ble  organ izatio n. Similar  provis ions are included in 
the  exist ing conventions with Honduras and  Canada  and the  proposed conven­
tion  with  the Philipp ines.

The treaty  does not  include all of the limitat ions on tax at  the  source, pr i­
marily as respects rat es  of tax on investm ent income, which are  usually included 
in conventions between developed countr ies. Th is reflects the fac t that  a less 
developed coun try derives limited amounts  of income f rom sources  in developed 
countries  and that  the usua l rest rict ions on tax ation a t the source would tend 
to benefit the  developed country without  compensating benefits to the  less de­
veloped country. Consequently, the convention provides for  only a lim ited m utual 
res tric tion  on dividend withholding  tax  rat es  and a nar row  reciprocal exclusion 
from tax on inte res t. However, othe r provis ions substantially  restr ict  taxatio n 
at  the source. As noted above, the m ost s ignifi cant of these res tric tions rel ate  to 
the definition of perm anent establish ment and the  taxation of business visitors. 
In addit ion, the tre aty  provides a mutual exemption from tax  on the operations 
of ai rc ra ft in intern ational traffic, a limited reduc tion of tax on income derived 
from inte rna tional  shipping, and a general  limitat ion  on the  taxation of roya lty 
income.

ARTICLE 1. TAXES COVERED

Article 1 designates the taxes of the respec tive Sta tes which are the  subjec t of 
the convention. Generally , the provisions of the  convention concern only the 
U.S. Fed era l income tax, including sur tax , imposed by subt itle  A o f the  In ternal  
Revenue Code (bu t not including the  accum ulated earn ings  tax or the personal 
holding company tax ) and  the Tha i income tax  imposed by the Tha i Revenue 
Code. The convention also applies to taxes sub stan tial ly sim ilar to those taxes 
specified which are subsequently imposed in addi tion  to, or  in  place of, the exi st­
ing income taxes. For  purposes of the  nond iscrimina tion provisions of arti cle  
23, however, the convention applies to taxes of every kind which are, or may be, 
imposed by the respect ive States, whethe r imposed at  the  National, State , or 
local level.

ARTIC LE 2.  GENERAL DE FIN ITION S

This  art icle sets out definitions of cer tain  of the  basic terms used in the con­
vention and provides that  any  undefined term shall, unless  the context other­
wise requires, have the meaning  which it  has unde r the  laws  of the S tate  imposing 
the  tax .

ARTICLF 3.  DE FIN ITION  OF PERM AN ENT ES TA BL ISHM EN T

This arti cle  defines the term  “perman ent establishment.” The existence of a 
perm anent estab lishm ent is, under the terms  of the convention, a prerequisite 
for  one Sta te to tax the  indust ria l or commercia l profits of a res iden t or co rpora­
tion of the other State. The concept is also signif icant in determin ing the appli ­
cability  of other provisions of this convention, such as arti cle s 9 and 11 dealing 
with  dividends and royal ties, respectively.

“Permanent establishme nt” is defined as “a fixed place of business through 
which a resident or corporation of one of the  contract ing States engages in 
trade or business.” Illu str ations of the concept of a fixed place of business are 
given in paragr aph  (2) and include an office; a store or other sales out let ; a 
workshop ; a fa ctory : a wareh ouse; a mine, a qu arry , or o ther place o f ex trac tion  
of na tur al resource s; and a building, construct ion, or inst alla tion site. As a 
general rule, any fixed fac ility through which business is conducted will be 
trea ted as a perm anent estab lishm ent unless  it fal ls with in one of the specific 
exceptions described in pa rag rap h (3).

Paragr aph  (3) sets  out the  exceptions  to this  general rule. These except ions 
relate  to site s and fac ilit ies  used fo r—

(1) Processing of goods or merchandise by ano the r person.
(2) The purchase of goods or merchand ise.
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(3 ) Storage  or delivery, or storage  and  delivery of goods belonging to such 
resident or corporation, if such goods are not held f or sale in a store  or other 
sales outlet. Fur ther mor e, this  exception does not apply if the goods are  
purchased and resold with in the Sta te where the  facility  is located eith er 
by the  owner of such goods or by an agent or agents actin g on his behalf.

(4 ) Collecting information.
(5 ) Advertising, conducting resea rch activ ities , display ing goods or mer­

chandise, or supplying inform ation,  if these  desig nated activities are of a 
pre par ato ry or auxi liary na tur e in  the tra de  or business.

(6 ) Construction, assembly, or ins tal lat ion  pro ject s if such sites  or fa ­
ciliti es are  used for the  designated  p urposes  for less tha n 3 months.

These exceptions are  cumulative and a site or fac ility  used solely for one or 
all  of these purpose s will not  be considere d a  perm anent estab lishm ent und er the 
treaty .

Parag rap h (4 ) provides th at  n otwiths tand ing t he oth er provisions of art icle 3, 
a person will be considered to have a perm anent estab lishm ent if he engages in 
busines s throu gh an age nt who h as and regu larly  exerci ses aut hor ity  to conclude 
-contracts in the name of such person unless the agent only exercises such 
-auth ority  to purc hase  goods or merchan dise. In addi tion,  a perm anen t esta b­
lishm ent will be cons idered to exist  if an agent reg ularly secures orders or main­
tai ns  a stock of goods or merchandise  belonging to such person from which he 
regu larly makes de liverie s or  fills orders.

However, par agr aph  (5 ) provides th at  par agr aph  (4 ) shall not apply if the 
agent is a bona fide broker, genera l commission agent, forw ardi ng agent, custo­
dian, or othe r agent of independent sta tus  actin g in the ordi nary  course of its 
business. The agent will not  be considered to be indep enden t if he acts  exclu­
sively or almos t exclusively as an agen t for  such person or for any other person 
controlling, controlled by, or unde r common contro l with such person. The 
rule provided in thi s par agr aph  modifies Tha i int ern al law which cur ren tly  
provides for tax  on a person in any c ase in which an agent,  whether or not inde­
pendent, regu larly  secures orde rs or mainta ins a stock of goods f or him.

Par agr aph  (6 ) provides th at  the questio n of whe ther  a corporation of one 
sta te  has  a perm anent establish men t in the othe r sta te  is to be determ ined 
with out  re gar d to an y control rela tionship  be tween it and  a  c orporation organized 
or engaged in tra de  or  bus iness in th e o ther count ry. There fore, a U.S. su bsid iary  
of a Thai  corporat ion may be considered  an  independent agent of such corp ora­
tion if i t oth erwise meets th e requi rements of pa rag rap h (5 ).

Pa rag rap h (7 ) provides an overr iding rule th at  a person of one sta te  will be 
deemed to have a perm anent estab lishm ent in the  oth er sta te if lie provides  the 
services of public ent ert ain ers  (described  in ar t. 1 3 (3 ))  in the  la tte r stat e.

Parag rap h (8 ) sets out a rule  of general appl icati on which provides  th at  if a 
residen t or corpo ration of one coun try ma intain s a perm anent esta blish men t in 
the  o ther  country a t any time during the tax abl e year,  the  perm anent esta blis h­
ment will be considered to hav e existed fo r th e entir e ta xable  year.

Article  3 of the convention eliminates  exis ting  unc ertain ties respe cting  the 
application of Tha i income tax  to busine ss act ivi ties  in th at  country in the  
situ atio ns covered by the treaty . Fur thermo re, it  operates  to res trict Tha i ta x­
ation of such activ ities . For  example, under th at  cou ntry’s law, a U.S. person 
will be considered  engaged in business in Tha ilan d if he acts  in th at  coun try 
throu gh a “go-between” (e.g., an indepe ndent brok er ). If  considered so engaged, 
he will be taxed  on al l of hi s income aris ing from  the  business.

ARTICLE 4. BU SINES S PRO FITS

This art icle  corresponds generally to the  art icle dealin g with tax ation of 
business profits  which is found in othe r tax  conventions to which the United 
Sta tes  is a par ty. It  provides th at  ind ust ria l or commercial profits o f  a residen t 
or corpo ration of one Sta te shall be exempt from tax  in the other Sta te if such 
res ident or corporati on does not have a per man ent estab lishm ent in the la tte r 
Stat e. If  such resident  or corporation does have  a perm anent estab lishm ent in 
the  la tte r State , par agr aph  (2 ) provides th at  s uch la tte r Sta te may tax  the com­
mercial or ind ust ria l profits of such resi den t or corporation which are from 
sources with in it. This  provision varies in form from the corresponding pro­
vision conta ined in many U.S. tax conventions in th at  it only perm its tax atio n 
of ind ust ria l and commercial profits and does not author ize  taxa tion  of other 
forms of income from  sources within  the  la tte r State. However, see arti cle s 9 
and 11 relating to dividends and royalt ies, respectively, for  othe r cases in which
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a person’s tax  liability  is affected  by having  a perm anent establish men t within 
a State . The limi tation on both coun tries ’ rig ht to tax  income not from sources 
within  it  conforms to exis ting  In ter na l Revenue  Code pro visions but  represen ts 
a r est rict ion  on T hai lan d’s righ t to tax  under its intern al law.

Pa rag rap h (3 ) provides th at  i f a person has  a perm anent establis hme nt within  
a State , such Sta te sha ll allow as deductions, in computing the  income subje ct 
to tax, all expenses, including executive and general adm inistra tive expenses, 
which are  reasonably  incurre d in the production of such profits, where ver such 
expenses are  incurred.  This  provision also repr esen ts a dep arture  from Th ai­
lan d’s pr actice in the  absence of trea ty. It  conforms to the  rule  provided by the 
Inter na l Revenue  Code.

Pa rag rap h (4 ) provid es th at  the mere purchase of goods or merch andise  by 
a person in a Sta te where  he has  a perm anen t establis hme nt will not give rise  to 
income from within  th at  State . This  rule, which has  the  effect of exemp ting 
such income from t ax  in such State , conforms to e xist ing U.S. sta tut ory  law. ( See 
sec. 8 6 2 (a )( 6 ) of the  In ter na l Revenue Code.) Othe r rules for determin ing 
the source of income ar e set fo rth  in  art icle 19.

ARTICLE 5. INV ESTM EN T CREDIT

This  art icle provides, th at  subject to the  specified term s and requi rements, a 
U.S. res iden t or corpo ration shall  be ent itled to a 7-percent investme nt credit 
aga inst  hi s U.S. income t ax  fo r investm ent in  Th ailan d.

The amo unt cred itabl e against  the  U.S. income taxes is equal to 7 perce nt of 
the sum of the new investments (se e discussion below) made in an eligible 
corpo ration by the  U.S. resident or corpo ration duri ng his taxable  y ear a nd such 
person's pro ra ta  share of the cred itable reinv ested  earn ings of the eligible 
corpo ration for  its  taxable year  ending during his taxable year. The cred itabl e 
reinvested earn ings  o f an eligible corporation for any taxable  y ear  equal one-hal f 
of its earn ings and profits, reduced  by any dividends dis trib uted by it  dur ing 
such year.

In no case, however, may the  cred its allowed to a person und er the  provisions 
of t his  arti cle  exceed the amount of U.S. p roperty  (see  disc ussion below) invested 
by such person in the eligible corporation . U.S. prop erty  purc hase d by such 
corporation shall  be trea ted  as invested by such person (or if the re are  more 
than one such person, pro r at a by such p ersons ).

To obta in the  credit , the U.S. res iden t or corporation must own 25 perc ent or 
more of the tot al combined voting stock of the corporation in which his inve st­
ment is made. A corporation  to be considered an eligible corp orat ion—

(1 ) Must be orga nized in eit her  t he  United Stat es or Tha ilan d ;
(2 ) Must derive  at least 80 percent of its gross income, if any, for  its 

taxable  y ear  in which the  inve stme nt is made from the conduct of a qualified 
tra de  or busines s (desc ribed in p aragra ph ( 3 ) )  ; and

(3 ) On each day of such taxable yea r at leas t 80 percent in value of its 
asse ts mus t be used  or held for use in connection with  such trade or business, 
whethe r or not such asse ts are  loca ted in Thailand.

A tra de  or business is qualified to the  exte nt it is conducted  with in Tha iland 
and consi sts of cer tain  acti vities specified in paragraph  (3 ).

Parag rap h (4 ) provides th at  in any taxable  yea r in which a quali fying  U.S. 
resident  or corporate  stockh older  in an eligible corporat ion dire ctly or indi rectl y 
withdraws  prop erty  from such eligible corporation, such person ’s U.S. tax  will 
be increase d. Such increase  shall  not exceed the lesse r of (a ) 7 percent of the 
value  of the property withdr awn by such person or (&) the amo unt by which 
such person’s U.S. tax  liab ility  has been reduced in the taxable  yea r of the wi th­
draw al. the 3 preceding taxable years,  and the next succeeding taxable  yea r by 
vir tue  of the credit allowed by this artic le. Pro per ty shall  be considered wit h­
draw n from an eligible corporation if—

(1 ) The eligible corporation dis trib utes prop erty  to such person or a per ­
son rela ted to such person, unless such dist ribu tion  is out  of earn ings  and 
profits of the eligible corporation and does not exceed the amount which 
would have  con stituted reinve sted earn ings  within  the  meaning of pa ra ­
graph  (1 ) had the re been no such dist ribution.

(2 ) Paymen t is made of all or any pa rt  of any indebte dness owed by 
such corp orat ion to such person or to any person rela ted to such person.

(3 ) Such person disposes of stock in, or indebte dness of, the  eligible  
corporati on or a corporation which is rel ate d to such person  and  owns stock 
or indebte dness in the eligible corpo ration. Fur thermo re, if such person
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ceases to own at  leas t 25 percent of the  tot al combined voting power of 
the  eligible corpo ration (wh eth er by reas on of a disposi tion of his stock 
or othe rwis e) or if the corporat ion ceases to be eligible, he sha ll be deemed 
to have disposed of his ent ire interest. In  the event of any s uch disposition, 
such person shal l be considered to have with drawn prop erty  equal to the 
fa ir  ma rket val ue of the stock or  inde btedne ss disposed of.

(4 ) A corporation rela ted to such person  disposes of all or pa rt of its  
stock or indebte dness in the eligible corporation.

A withdr awal of property from a corp orat ion conducting in Thaila nd a trade 
or business similar or rela ted to the  tra de  or business conducted in Thailan d by 
the eligible corporation shall be considered a wit hdrawa l of prop erty  from  the 
eligible corpo ration if the U.S. residen t or corp orate share holder in the  eligible 
corpo ration owns 25 percent or more of the total  combined voting power of such 
other corporation .

Parag rap h (5 ) defines the term  “United States prop erty ” to mean any tangible 
person al prop erty  which has been man ufac tured , constructed, produced, grown, 
or ext ract ed in the United States and  the rea fte r continuously used, i f at  all, only 
in the United State s. The term  “new investme nt” is defined as the tra ns fer of 
money or tangib le prop erty  by a U.S. re side nt or corporation, othe r tha n a tra ns ­
fer in satis fac tion  of a p reexisting indebte dness, provided—

(a ) The prop erty  does not represent, eith er direc tly or indirectly , fund s 
borrowed from within Th ai land ;

(b ) Imme diate ly af ter the tra ns fe r the tra nsf err ed  prop erty  is used or 
held for use by the eligible corp orat ion in the conduct of a qualified tra de  
or bu sin ess ; and

(c ) The  tra nsf ero r does not receive payment for such prop erty  dur ing the 
taxa ble yea r in which the tra ns fer is made, other tha n stock or indebte dness 
of the transferee.

Parag rap h (6 ) auth oriz es the  Secreta ry of the Tre asu ry of the United  States,  
or his delegate , to issue regulations to effect uate the provisions of thi s art icle  and 
to fu rth er define and  determ ine the  terms, conditions and amou nts referre d to 
in the a rticl e.

ARTICLE 6. TAX DEFERRAL FOR TECHNIC AL ASS ISTANCE

This arti cle  provides a d eferral  of th e tax  otherw ise levied by the  United States 
and  Tha iland on the receip t of stock (or rights  to acquire stock) by a resident  
or corporation of one sta te from a corporat ion of the  o ther  sta te in exchange  for 
cer tain  types  of prop erty  or services. The  tra ns fer of any pate nt, invention, 
model, design, secre t formula or process, or sim ilar  prope rty right , or of any 
information concerning industr ial, commercial, or scientific knowledge, experi­
ence or skill, or the  providin g of technical, man ager ial, engineering, architect­
ural , scientific, skilled, industr ial,  or similar  services will serve as a basis  for 
appli catio n of this  article. The prop erty  or services tra nsf err ed  must be used 
by the reci pien t corporat ion in its  tra de  or business in the  sta te in which it  is 
incorporated.

A person wishing the  benefits of the  section must elect for purpo ses of United  
Stat es and Thai taxes to exclude from  his income for  the  yea r of the  exchange 
any amou nt other wise  includable by reaso n of such exchange. If  this election 
is made, otherw ise deductib le expenses inc urr ed in the transa ctio n will not be 
curr entl y deduct ible to the extent th at  they ar e allocable to amounts  excluded 
from income.

When the stock or rights  are  disposed of, th e amounts originally  excludab le 
or the amou nt received upon the disposi tion, which ever is less, must be inc luded 
in taxable  income. At such time, the  deductions  which were not cur ren tly  de­
ductible  because of th e election  will be allowed.

For purposes of this artic le, the exercise of rig hts  to acqu ire stock will not be 
considered a disposit ion of such right s.

Parag rap h (2 ) provides the Sec reta ry of the  Tre asu ry or his deleg ate with  
authority  to prescribe regu latio ns to effec tuate  the  purpose s of the article.  The 
Thai  Minis try of Finance is also given compa rable author ity.  This  par agr aph  
also provides th at  a portio n of stock received withou t tax  may be r equi red to be 
deposited in escrow for  the purpose of ass uring collection of the taxes payable  
upon its disposition.

The provisions of this  arti cle  al ter exis ting  U.S. law rela ting  to real izati on 
of gain on rec eipt of stock from a c orporation. Under section 351 of th e Int ern al 
Revenue Code the recei pt of stock is taxable unless received in exchange for
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prop erty  (not  se rvices) by a  person  or persons owning 80 perce nt o r more of the 
voting stock and of each class of nonvot ing stock of the  issuing corporation. 
Furtherm ore,  u nder section 367 income is realized  on receipt o f stock  of a foreign 
corporat ion unless prior to such receipt it  is found hy the  Int ern al Revenue 
Service that  avoidance of U.S. income taxes is not  one of the principa l purposes  
of the transact ion.

ART ICLE 7.  SH IP PI NG AND AIR  TRANSPORT

This  art icle  provides that  a resident  or corporat ion of the one sta te shal l be 
exempt from tax in the  other sta te on income derived from the opera tion of 
ai rc ra ft in inte rna tional  traffic and that  the  tax on income derived from the 
operation  of ships in inte rna tional  traffic sha ll in such cases he reduced  50 
percent . However, income derived by a U.S. person from the operation of a ship 
or a irc ra ft shall  qualify for these  benefits only if the ship or a irc ra ft is registered 
in the  United States.

ARTIC LE 8. RELATED EN TERPRIS ES

This provision corresponds in purpose and  scope to section 482 of the Int ern al 
Revenue Code of 1954 and confirms the  power  of each government to  redetermine 
the  income of an enterprise  if as a result of its  transactio ns with related enter­
prises such income has  been disto rted. However, it is made clea r th at  deduc­
tions shal l be allowed for  amounts properly paid  to a rela ted  enterprise  for 
services, including managerial  or adminis tra tive services. The term  “enter­
prise” is defined to mean a corporation , par tnership, or other enti ty, or the 
income-producing act ivity of an indiv idual , whe ther  such individual is actin g 
independently, as a member of a par tnership, or in a fiduciary capacity.

ARTICLE 8.  DIVIDE NDS

This  art icle limi ts to 20 percent the  tax  ra te  on dividends paid  by a corpora­
tion  of one sta te to a corporat ion of the other state, which does not  have a 
perm anent estab lishm ent in the form er sta te  and has owned 25 p ercent or more 
of the voting stock of the  paying corporat ion for at  leas t 6 months immediately 
prior to the  date  upon which the d ividen ds become payable.

This  arti cle  is more limited in scope tha n the corresponding arti cle  of most 
U.S. t ax  conventions, since it does not apply to dividends paid to an individual 
or to a corpo ration owning less tha n 25 percent  of the  voting stock of the  payor  
corporation. On such d ividends both countr ies rema in f ree to impose the ir statu­
tory withholding rates, a maxim um of 30 percent in the United Sta tes  and 25 
perc ent in Thai land.

ARTICLE 10 . INT EREST

This  arti cle  provides that  int ere st received by a government or any agency 
or ins trumenta lity  wholly owned by a government shall  be exempt from tax  in 
the  othe r state . The tre aty does not otherwise limi t the  tax  which may be 
imposed by eith er sta te on intere st derived from sources  with in it. The rules 
for  determ ining  the  source of i nte res t is se t out  in ar tic le 19.

ART ICLE 11 . ROYALTIES

This arti cle  provides that  royal ties, other tha n na tura l resources royalt ies, 
derived from sources  within  one sta te by a res iden t or corporat ion of the  other 
sta te will not be taxed in the form er sta te at  a ra te  in excess of 15 percent, if 
such recipient does not have a perm anen t establish ment in such state . A source 
rule  for roya lties  is  provided in a rtic le 19. Na tur al resource royalties a re taxed 
under a rtic le 12.

Parag rap h (2) defines the term  “royalties” to mean royal ties, rentals , or o ther  
amounts paid for the  use of, or the r igh t to  use—

(а) Copyrights, ar tis tic  or scientific works, patents,  designs, plans, secret 
processes or formulae,  trademarks, motion pic ture  films, films or tapes for 
radio or televis ion broadcasting, or othe r like prop erty  or righ ts, or

(б) Inform ation concern ing industrial , commercia l or scientific knowl­
edge, experience, or skill.

Any income derive d from the sale or exchange of any of the proper ty or infor­
mation specified in par agr aph  (2) is also considered a royalty. However, the 
recipient may elect, with  respec t to such income, to deduc t expenses att rib uta ble  
to such income and be ta xed  in the sta te of source as if he were engaged in trade 
or business there .
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Absent this provision, Tha iland taxes royalty  income a t the rat e of 25 percent, except that  on film roya lties  deductions are  allowed which reduce the ra te  to 22.5 percent.
ARTICLE 12 . INCOME  FROM REAL PROPERTY

This arti cle provides th at  a resident or corporat ion of one st ate  subjec t to tax  in th e o ther sta te on income from real  p roper ty, including gains derived f rom the sale or exchange  of such property, or on roya lties  in respect  of the opera tion of mines, quar ries,  or other na tur al resources, may elect for any taxable year to compute tha t tax on such income on a  n et basis. A s imilar provision appears  in  many tax  conventions to which the United States is a party.
ARTICLE 13 . INC OME FROM PERS ONAL SERVICES

This art icle  provides  th at  an indiv idual  resident  of one s tate is exempt from tax  by the other sta te with  respec t to income from personal services perform ed in such othe r sta te if—
(1) such person is physical ly present the re for not more than  ISO days during th e taxable year for  which the exemption is cla imed;
(2) such amount is not deducted in computing profits subject to ta x in the la tte r contrac ting  s ta te ; and
(3) in the  case of employment income, the services  are  rendered as an employee of a r esident or corporation of the fo rmer state .

Absent the tre aty both the United States and Tha iland do not allow exemption for bus iness visitors present for more than  3 months.
“Income from personal services” includes  income from the performance of personal services  in an independent capacity  and “employment income.” Em­ployment income includes from services performed by officers and director s of corpora tions. However, income from personal  services performed by par tners is tr eat ed as income from the  performance of services in an  independent capacity.The exemption applicable to personal service  income is limited in the  case of public ente rtainers, such as musicians , actors, or profes siona l athle tes. These persons are  taxable if thei r income f rom such activities exceeds an average of $100 (or its equivalent in bah t) for each day the  individual is present within the State or if the aggregate  amount received for such services exceeds $3,000 (or it s equivalent in bah t) .

ARTIC LE 14 . TEA CHE RS

This arti cle provides a reciprocal exemption from tax  of the  personal service income of visit ing teachers. It  applies only if the  teacher is invited by the Government, a univ ersi ty or other accredited  education al ins titu tion  to teach or engaged in resea rch activ ities,  or both, at a univ ersi ty or other accredited educa­tional inst itution. The exemption applies  only to income received by the  visiting teacher as compensation for  such teaching  or research  activi ties. If  the visi t exceeds a period of 2 years, this exemption applies  only to the  income received by the visiting teacher before the expirat ion of such 2-year period.
ARTICLE 15 . STUDEN TS AND TRA INE ES

This arti cle  provides th at  a resident  of one Sta te visiting the othe r Sta te for the purpose of study ing at a university or other accredited  educa tional  ins titu­tion. securing tra ining for qualificat ion in a medical profession, or studying or doing resea rch as a recip ient of a grant, allowance,  or award, is exempt from tax  in the host S tate on—
(1) Gifts from abroad for  his main tenance or stu dy;
(2) The grant , a llowance, or aw ard  ; and
(3) Income from personal services performed in the host Sta te not in excess of $2,000 (or  its  equivalent  in bah t) for any taxable year. This exemption is increased to $5,000 (or  its equivalent in bah t) if the  studen t is train ing  for qual ification in a medical profession.

These exemptions continue for such period of time as may be reasonably or customari ly required to effectuate the  purpose of his visi t but  in no event for more than 5 taxable years.
Furtherm ore,  a residen t of one State , employed by or unde r con trac t with a resident or corporation of the  other State, who vis its the  la tte r country  for  a period not in excess of 1 yea r for  the purpose o f s tudy ing or acqu iring  technical, professional,  or business experience, is exempt from tax  in such la tte r State on income from  personal services rendered there not  in excess of $5,000 (or its
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equivalen t in ba ht ). In orde r to qualify for the exemption, the visi ting  indi­

vidua l must stud y at  a univ ersi ty or accre dited educ ation al ins titu tion  in the 

host State, or receive his experien ce from a person other tha n the res iden t or 

corporat ion by which he is employed or unde r c ontrac t.
A resident  of one Sta te who visit s the other Sta te for a period not in excess 

of 1 y ear as a partic ipa nt in a program sponsored by t he Government of th e host 

Sta te for the  prim ary purpose of training , research, or study shall  be exempt  

from tax  in the host Sta te on income not in excess of $10,000 (o r its equivalen t 

in ba ht ) received for personal services perfor med in the host Sta te in respec t 

of such train ing, research, or study.

ARTIC LE 16 . GOVERNMENTAL SALARIES

This  arti cle  exempts from tax  wages, salaries,  and sim ilar  compensation, pen­

sions, annuitie s, or sim ilar  benefits paid by, or from public fund s of, one of the 

States or a political subdivis ion thereof to a nat ional of th at  Sta te for services 

rendered to it or its polit ical subdivisions  in the  disch arge of governmental 

function s. U.S. social secu rity payments will only be exempt from tax  under 

this arti cle  if rela ted to services rende red to the Unite d States or its politic al 

subdivisions in the  d ischar ge of gover nmental functio ns.

ARTICLE 17 . RUL ES APPL ICABLE TO PERSONAL SERVICE ARTICLES

This art icle provides th at  articles  13 thro ugh  16 shall  not  apply to indiv iduals 

who are  citize ns of or have imm igrant sta tus in the host state , and th at  for 

purposes  of those artic les, reimb ursed  trav el expenses will be exempted as 

income from personal services but  will not be tak en into accoun t in determin ing 

whe ther  the  maximum income exemptions in arti cles 13 and 15 have  been ex­

ceeded. If  an indiv idual  qualifies for the  benefits of more tha n one of the 

provisions of art icle s 13, 14, and 15, he may choose the provis ion most favor able 

to him bu t he may not claim the benefits of more tha n one art icl e in any one 

taxable y ear.

ARTICLE 18 . DEDUCTION FOR CHA RITABL E CONTRIB UTIO NS

Thi s arti cle provides th at  a U.S. citizen, resident, or corporat ion may deduct 

for U.S. ta x purposes  contr ibut ions  made to cha rita ble  organizations  in Tha ilan d 

if the following condition s ar e m et :
(1 ) The Tha i orga nization has  qualified as a cha rita ble  organizat ion 

under the income tax  law s of Tha ilan d :
(2 ) The con tribu tions are  used enti rely  with in Tha ilan d; and

(3 ) The Tha i orga nization has qualified as a tax-e xemp t organ izati on 

under section 50 1( c)  (3 ) of the  U.S. Int ern al Revenue Code.

If  these  conditions are met. the cont ribution  shal l be tre ate d as a charitable 

con tribu tion  as defined in section 17 0( c)  and shall  be deduct ible subj ect to the 

limitat ions conta ined in section 170 of the  U.S. Inter na l Revenue Code.

ARTIC LE 19 . TAXATION AT SOURCE

This  art icle  provides th at  a resi den t or corporat ion of one sta te  may be taxe d 

by the othe r sta te only on income from sources within  th at  othe r sta te and also 

sets  for th the rules  for determin ing the source of cer tain types of income.

The following items of income are to be c onsidered from sources with in a st a te :

(1 ) Int ere st paid by th at  stat e, including any local governm ent with in such 

stat e, or by a res ident or corpo ration of such stat e. However, int ere st paid  by 

a resident  or corpo ration of one sta te with a perm anent establish men t in the 

other sta te or outside both stat es, direc tly out of the fund s of such perm anent 

estab lishm ent on indebtedness incurred  for the sole use of, or on banking 

deposit s made with, such perm anent establ ishment, shall  be tre ate d as income 

from sources with in the  sta te  where such perm anent esta blish men t is located. 

The rule  set for th in the  first sentence  corresponds gene rally  to the In ter na l 

Revenue Code provision  dealin g with  int ere st (ot he r tha n intere st on deposit s 

with  persons car ryi ng on the bankin g bus ine ss) . The exception to thi s general 

rule, conta ined in the  second sentence, is not conta ined in the  In ter na l Revenue 

Code provision.
(2 ) Dividends p aid by a c orporation of th at  sta te.
(3 ) Compensation for  person al services perfor med aboa rd ships  or ai rc ra ft 

opera ted by a res ident or comorat ion of th at  sta te, provided the  servic es are



48 TAX CONVENTION WITH THAILANDperformed by a member of the regular  complement of the ship or air cra ft. Com­pensation fo r personal services performed by a member of the r egular  complement of a ship or air cra ft operated by a U.S.  resident or corporation sha ll be con­sidered from  U.S . sources only if  such ship or air cra ft is registered in the United States .(4) Compensation for personal services performed within the state (inclu ding privat e pensions or annuiti es paid in respect of such services) and income from providing personal services performed within that  state.(5) Ren tals  from  personal property located within  the state.(6) Royaltie s for using, or the right to use, in the state, copyri ghts, art ist ic or scientif ic works, patents, designs, plans, secret processes or formulas,  trad e­marks. motion picture  films, films or tapes for radio or television broadc asting , or simil ar property or rights , or inform ation concerning industria l, commercial,  or scientific knowledge, experience, or skil l. For the sources of nat ura l resource royaltie s, see paragraph (8) below.(7) Gai n from the sale of property or rights specified in (6),  if  such sales takes place within the state. The gain shal l also be considered from sources within the state if  the sale is of rights to use the specified property, right s, or inform ation in the state and are purchased by a resident or corporation of the state  or out of funds  of a permanent establishment located in the state.(8) Income from real property located in the state,  includi ng the gain from the sale or exchange of real property, and royalty income from the operation of mines, quarries, or other natur al resources located within the state. Intere st income from mortgages or bonds secured by real property is not considered income from real property, but see (1) above.(9) Income from the production of goods, e ither wholly or in part, in one state  and the sale of such property to a buyer in the other state will be allocated in part to production and in part to the sale. Where  i>ossible, this alloc ation  of income will  be made by reference to prices and terms normally agreed upon by independent parties engaged in the same or similar activ ities . Otherwise, the allocat ion of such income is to be made with reference to the aggregate sales and property of  the taxp ayer  within the state  and other relevant facto rs. For  purposes of this parag raph,  production of goods includes manufac turin g, fab ri­cating, extr acting, processing, or growing.Any income of the types described above which is not specifically  considered to be from sources within a state, will  be treated as income fr om sources outside tha t state.Several of the source rules set out in this art icle  differ  to some degree from those existing  in the Inte rna l Revenue Code. Since artic le 21 provides that the treaty  shall  not increase a person’s U.S . tax , a taxp aye r is entitled to use the more beneficial of the code or convention rules, in calc ulat ing his income for U. S. tax  purposes or. in the case of a citizen, resident or corporation of  the United States, his foreign tax credit.  For  example , the rule on interest in this artic le permits Tha iland, under the proper circumstances , to impose a tax  on any interest paid by a permanent establishment in Tha iland of a United  Stat es cor­poration. Whi le the rule appears to be ful ly  reciprocal, the United Stat es wil l not, because of section 861(a) (1) (B) of the code, impose on nonresident aliens and foreign corporations a tax  on interest paid by a permanent establishment in the United State s of a Th ai corporation unless the Th ai corporation derives 20 percent or more of its income from U. S. sources.It  should also be noted that , except as provided in artic le 20. the source rules do not serve to extend the benefits of this treaty to persons other than residents or corporations of the two states. Gene rally , the rules are only applicable to taxing  residents or corporations of either state,  and, therefore,  are quite appli­cable in determining source of income of residents o f other states, although the income of such other residents is of a type referred to in this artic le.
ARTICLE 20 . EXE MPTION FROM TAX FOR INC OME FROM SOURCES IN  OTHER CONTRACTING 

STATEThis article provides tha t residents and corporations of third countries receiv­ing interest, dividends , or jiersonal service income earned aboard ships or ai r­cra ft which under article 19 is considered to be from sources in one s tate, shall  be exempt from tax  by the other state on such income. This exemption does not apply to a citizen , resident, or corporation of the other state. This  restriction  paralle ls provisions in other treaties  to which the United State s is a party  (e.g., Cana da) except tha t it has been extended to apply to personal service income.
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This provision may be illu strated by the following exa mple: M, an indiv idual  

nat ional of Grea t Bri tain, is tempora rily present in Tha iland . While in Thai­
land, M receives dividends from a U.S. corporation. Artic le 19(1) (b ) provides 
th at  such income is from U.S. sources. The dividend income is exempt from 
taxatio n in Tha ilan d unless  M is  a  residen t of  Th ailan d, regardless of the source  
rule provided  for  in Tha i law.

ARTICLE 21. PROTECTION OF TAXPAY ERS’ RIGH TS UNDER OTH ER LAW

This arti cle provides that  no provision of this convention will be construed so 
as  to res trict in any manner any exclusion, exemption , deduction, cred it, or 
other allowance presently  or subsequently accorded by the  laws of one of the 
sta tes  in determin ing the tax  imposed by that  sta te or by any other agreement  
between the  two states.

This provision may be illu strated by the case of an alien  indiv idual  res iden t 
of Tha iland who is an employee of a foreign,  but  not  a Thai land , corporation 
not  engaged in trade  or business in the United States. He is present in the 
United States for  fewer than 90 days dur ing the taxable yea r and receives less 
tha n $3,000 for the  services lie performs in the United  States dur ing th at  period. 
His compensation is not exempt from tax under art icl e 13 (taxat ion  of personal 
service income) because that  provision applies only to  employees of Thai land  
corporations who otherwise sa tisf y the requ irem ents  of a rtic le 13(1) (c ). Never­
theless. his compensation is exempt from U.S. tax  by virtue of the  provision of 
thi s arti cle  21 since section 861(a) (3) of the U.S. In ter na l Revenue Code pro­
vides that  such income is not to be considered to be from sources within the  
United States.

ARTICLE 22. RELIE F FROM DOUBLE TAXA TION

This  arti cle  provides th at  each sta te  will allow a foreign tax cre dit  for  the  
app rop ria te amount of taxes paid to th e o ther sta te. Tha i law does not  presently  
allow a credit abse nt a tre aty  provis ion of thi s natu re.

For  purposes  of the U.S. tax  cred it, a taxpay er may use the  source  rules set 
out in art icle 19 in lieu of the  source  rules provided in the In ternal  Revenue 
Code. In all othe r respects  th e c redit is to  be computed under the  rules  provided 
in th e code.

A Tha i residen t or corporation will be allowed a cred it again st Tha i income 
tax  for  the  appropriate amount of taxes paid to the  United States. For thi s 
purpose, such amount shall  be limited to that  portion of the  Tha i tax  which 
net  income from sources with in the  United  States bears to the total net  income 
of such res iden t or corpo ration subject to Tha i tax . The source rules  set out in 
art icle 19 shal l be applied  to dete rmine source of income. In  comput ing the 
tot al income subject  to Thai  tax  a loss incurred  in any count ry shall  n ot be taken  
into account.

ART ICLE 23 . NONDISC RIM INA TIO N

This  art icle provides th at  the  United States and Tha ilan d will not  discriminate  
in the ir tax  law again st their  res idents  who are  citizens of the  other sta te nor 
aga ins t perm anent establish men ts with in the ir jur isdiction owned by nationals 
or corporations of the oth er stat e. This  does not prevent either  sta te from im­
posing wha teve r tax  it desires on citizens of the other state , residen t with in its 
border , so long as such  res idents  are  treated no worse than its  own citizens. 
Fur thermore, if one sta te  gran ts personal allowances or deduct ions only to its  
residents, it need not gran t such allowances or deductions to nonreside nts who 
are nationals  of th e other  state.

A corpora tion of one state, the  stock of which is completely or partly  owned 
by ci tizens or corporations of th e o ther  sta te, may not be tax ed more heavily tha n 
one owned wholly by citizens or corp orat ions  of the  form er state. There is no 
provision  corresponding to thi s one in prior conventions to which the  United 
Sta tes  is a party.

The provisions of th is arti cle  apply to S tate  and local as well as N ation al taxes.

ARTICLE 24.  CONS ULTA TION  AND TAXPAYER  CLAIM S 

This art icle  provides th at  the  competent authoriti es of the two sta tes  may—
(1) Sett le by mutual agreement  all questions of int erp retation or ap­

plica tion of the convention ;
(2) Resolve any matt er  concerning  t he  r ela tion of t his  convention to  any 

convention concluded by ei ther country  wi th th ird  co un tri es ;
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(3) Consult in regard to reaching  a fa ir  and  equitable apportionment of 
indust ria l or commercia l profits between  a residen t or corporat ion of one 
sta te an d it s permanent estab lishm ent in the o ther  s ta te ; and

(4) Consult concerning the allocation of income between rela ted  enter ­
prises a s provided  in a rtic le 8, and  to  adopt appropriate procedures for effec­
tua ting such appor tionm ent or  allocation.

ARTIC LE 25 . EXC HAN GE OF INFORMA TIO N

Article 25 provides for  a system of adm inistra tive cooperation between the 
competent autho riti es of the two Sta tes and specifies conditions under which 
information may be exchanged to fac ilit ate  the adm inis trat ion of the  conven­
tion and  to prev ent fra ud  or fiscal evasion of taxes to which the  convention 
relates. This provision  does not differ substan tial ly from those found in exi st­
ing tax  conventions to which the United  States is a  party .

ARTICLE 26.  ASSIS TA NC E IN  COLLECTION

This  artic le, which corresponds to arti cle s in our existing trea ties, provides 
th at  each Sta te will ass ist the other in the collection of taxes imposed by such 
othe r Sta te to the extent necessary to insure  t ha t any exemption or reduced rate 
of tax  granted  under the convention by the other Sta tes will not  be enjoyed 
by persons not enti tled  to such benefits. However, nei ther Sta te is requ ired to 
take measures at  variance with its adm inistrative pract ice or which would 
be contrary to its sovereignty, secur ity, or public policy. Nor is eith er Sta te 
required to enforce  the tax  claims of the other or entertain  sui ts on such 
claims in its courts.

ARTICLE 27 . EXCHAN GE OF LEGAL INFO RMA TION

This arti cle  specifically provides th at  the  competent author ity  of each Sta te 
sha ll advise  the  competent  author ity  of the other Sta te of any addition  to or 
amendment of the tax  laws of the  coun try which concern the imposi tion of 
taxes which are  th e subjec t of th is convention.

ARTICLE 28. TAXPAYER  CLA IMS

Under  this  provision, where a citizen, resident, or corporation of eith er Sta te 
shows proof th at  the  action of the other Sta te’s tax  author ities has  resul ted, 
or will possibly result, in double taxatio n in contravention  of the  provisions 
of the convention, such person may present his case to his Sta te’s competent 
author ity,  who may attempt to come to an agreemen t with the  competent 
authority  of the  other Sta te with  a view to the  avoidance  of double taxatio n.

ARTICLE 29. SAVINGS CLAUSE

This arti cle provides that  with  the specified exceptions the United Sta tes may 
tax  its citizens, residents, and corporat ions  as if the  convention had  not  come 
into effect. A clause  of this natur e is found in most exis ting U.S. income tax  
conventions. The exceptions from this “savings clause” provision are made to 
preserve benefits which are specifically intended to apply to citizens (e.g., the 
investment cred it provided  by ar t. 5) or Tha i nat ionals res ident here (e.g., 
the  nondiscrimination provisions of ar t. 23). Other excepted provisions are 
those rela ting  to def erral of tax  on technica l ass istance  (ar t. 6),  cer tain income 
from personal services, etc. (a rt.  13-17), the deduction for cha ritable  con tri­
butions (art.  18), the  convention source  rules (art.  19), and the foreig n tax  
credit (ar t. 22).

Corresponding rule s apply to the right of Thaila nd to tax  its residen ts and 
corporations.

ART ICLE 30.  EFFECT IVE DATES AND RAT IFIC ATION

This arti cle provides for the  rati fica tion  of the  convention and for the ex­
change of ins truments  of ratif ication. I t also provides that  in general the 
convention will be effective for taxable year s beginning on or af te r the 1st 
day of Janu ary of the year following th at  in which the exchange  of the instr u­
ments of ratif ication took place. However, the  inves tment  credit  provisions 
shall be effective retroactively to the 1st day of Jan uary of the  year in which 
the  inst rum ents  of ratification are  exchanged. For  this purpose, the  cred it for
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reinvested earnings of an eligible corporation shall be allowable with respect 
to earnings for taxable years ending a fter  the 1st day of January of the year 
in which such exchange takes place. Furthermore, the tax deferra l for stock 
or rights to acquire stock received in exchange for technical assistance in 
article  6 will be effective on or after  the 1st day of Janu ary of the year in 
which the exchange of instruments of ratification takes place.

The convention shall continue in effect indefinitely, but it may be terminated 
by either state  at  any time afte r 5 years from the first day of January of the 
year following tha t in which the instruments of ratification  takes place. A 
state  seeking to terminate the convention must give at  least 6 months’ prior 
notice of termination.

If the convention is terminated, such terminat ion shall be effective for 
taxable years beginning on or afte r January 1 of the year following the end 
of the 6-month notice period. However, the United States may terminate 
without prior notice the provisions allowing the investment credit (art . 5) or 
the deduction for charitable contributions (art. 18) at  any time 5 years afte r 
January 1 of the year following tha t in which the exchange of instruments 
of ratification takes place. Either  state  may similarly terminate its deferral 
of taxes for its residents and corporations under article  6 after  5 years. Such 
a termination will not affect the tax deferra l allowed by the other state unless 
such other state  also gives notice of such termination.

Any termination of the provisions of articles  5, 6, or 18 shall not apply to 
transac tions entered into prior to such termination.

Senator Gore. Your statement is an able one. It  accords to this 
issue the importance which I  t hink  the new features proposed in the 
trea ty deserve.

I have found your statement very helpful.
As you say in conclusion, you hope tha t it helps to clarify and 

state the purposes which the adminis tration has in mind. You may 
be sure that it has done so.

It  is a technical matter, complicated and involved.
I think  it would be helpful for the committee if, before interro­

gating you, we have a factual presentation  by the director of the 
Joint Committee on Internal Revenue Taxation. It  might be condu­
cive to clarification, understanding, and expedition if tomorrow Mr. 
Woodworth makes his presentation, as he has been requested to do, and 
then you be available for questioning and for response to any points 
which he may have raised.

Mr. Surrey. Tha t is quite satisfac tory.
Senator Gore. Would you be available tomorrow ?
Mr. Surrey. Yes, sir.
Senator Gore. The committee will adjourn unti l 10 :30 tomorrow.
(Whereupon, at 12:25 p.m., the subcommittee recessed, to recon­

vene at 10:30 a.m., Thursday, A ugust 12,1965.)
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U nited States Senate,
Subcommittee of the  

Committee on F oreign R elations,
Washington, D.G.

The subcommittee met, p ursuant to recess, at 10 :20 a.m., in room 
4221, New Senate Office Building, Senator Albert Gore presiding.

Prese nt: Senators Gore, Symington, Pell, and Williams.
Senator Gore. The committee will come to order.
Today is the second day of hearings  on the proposed trea ty with 

Thailand.  The committee is going into this  proposed treaty with 
Thailand wi th care because, if it is approved, similar treaties are likely 
to be entered into with many countries. Therefore, the Chair feels 
tha t th is is impor tant in and of itself but fa r more im portant because 
of its precedential nature.

The witness this morning is Mr. Laurence N. Woodworth, chief of 
staff, Join t Committee on Internal Revenue Taxation.

The Chair  requested testimony of Mr. Woodworth, not as a pro­
ponent or opponent but to give technical analysis of the tax features 
involved in the proposed treaty .

Mr. Woodworth, the committee will be very pleased to hear you.
Before you star t, I want to take this opportunity  to express my 

pleasure and my admira tion in the work which you are doing with 
the staff of the Joint Committee on Internal  Revenue Taxation.

STATEMENT OF LAURENCE N. WOODWORTH, CHIEF OF STAFF,
JOINT COMMITTEE ON IN TER NAL  REVENUE TAXATION; ACCOM­
PANIED BY CARL NORDBERG

Mr. Woodworth. Thank you very much, Mr. Chairman.
As has been indicated, I appear at your invitation, and for the 

record, my name is Laurence Woodworth, chief of staff of the Joint 
Committee on Inte rnal  Revenue Taxation, and this is Mr. Carl Nord- 
berg of our staff who is with me.

I have a prepared statement  which I would like to submit for 
the record. It  is an analysis of what I consider to be the major pro­
visions of the convention now before this committee. Apart from 
that,  however, I think it might  be most useful to the committee if I 
were simply to discuss with you the most significant articles in this 
convention.

Senator Gore. Without objection, your full statement will be 
printed in the record, and now, the committee will be pleased to  hear 
you ad lib.

(The prepared statement of Mr. Woodworth follows:)
53
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Statem ent  of Laurenc e N. Woodworth, Ch ie f  of Sta ff , J oin t Com mittee  on 
I nterna l R evenu e T axa tion

Mr. Chairman,  my name is Laurence N. Woodworth. I am ch ief o f staff of the Joint Committee on Int ern al Revenue Taxation. I appe ar today at  your inv ita­tion. This  is in accord with  the policy followed by the joint committee staff  in the pas t in providing for techn ical assistance on these treatie s. The ma tter before this committee  is the proposed income ta x convention between the United States and Thai land . The princ ipal purpose of tax  conventions in the  past has been the avoidance of double tax ation and the prevention of fiscal evasion with respect  to taxes on income. While these purposes include the  stimulat ion of investment, I believe the treaty  with  Tha iland emphasizes this much more than prio r trea ties . My discussion follows the  arti cle s of the  convention but is concerned only with those provisions which I consider to be the most significant . In most instan ces I shal l endeavor to sketch in the general approach exist ing tax  tr eat ies  have  take n to similar problems.

AR TICL E 3 . D EFIN IT IO N  OF  PERM AN EN T ESTA B LIS H M EN T

A. General treaty  approach
The basic concept utiliz ed in tax  treati es to avoid double taxatio n is th at  a nonresident alien  who is a citizen or res ident of the  one country is generally not taxed on his profits from the othe r country, unless  the profits are  allocable to a so-called “pe rmanent estab lishm ent” of the t axpay er within t ha t o ther  count ry. Although the “perm anent estab lishm ent” concept is basic to all tax  trea ties,  each case must be decided on the basis  of the  particu lar  treaty , protocol, and regulations involved, for this  term is defined so as to have a somewhat different scope in diffe rent trea ties .
Income tax  conventions to which the  United  Sta tes is a party, withou t excep­tion, st ar t with the  proposition that  the  term “perm anen t estab lishm ent” requi res the maintenance of an office, fac tory,  mine, or other fixed place of business in a count ry by an ente rprise of the  o ther count ry. Inva riab ly, however, t his general rule is modified to perm it the main tenance of an  office, etc., wi thou t being  tr eat ed as “a permanent estab lishm ent” provided  the  func tions performed in the office are  rest ricted to specific activi ties. More recent conventions extend  the  scope of the activitie s to perm it the purchase  and  storage of goods, while the  most recent conventions permit  sub stan tial  economic penetrat ion of a host coun try through the use of an office, etc., withou t causing the main tenance of the  office to be considered  a “permanent es tabli shment.”
The definitions  adopted also provide  th at  the term  “permanent establishme nt” includes the  presence with in the host country  of an agent who has the  power to conclude con trac ts for  its principa l if the agent habi tual ly exercises that  power. In general , however, an agen t having “indep endent” sta tus  is not con­sidered a  permanent establ ishment. [Exam ples a re  a bona fide commission agent, broker, or other independent agent (inc luding a subs idiary corporation) acting in the ordin ary course of it s business .]

B. Thai convent ion
Generally , the proposed convention adopts the  basic concepts contained in exis ting conventions  to which the United  States is a par ty by defining a “perm a­nent establishme nt” as the main tenance of a fixed place of business, such as an office, factory, mine, etc. Moreover, the  proposed convention essential ly adopts the  approach taken in the  most recen t U.S. income tax  conventions, and that  contained in the  OECD draf t convention, by modifying this  genera l rule  to pro­vide th at  even though an office, etc., exis ts, the  ente rpri se will not be deemed to have a permanent establ ishment if i t is used—

(а)  For  the storage,  display, or delivery of goods belonging to the  enter ­prise (the  Thai  draft  precludes application of this provision in the  case of goods held for  sale in a store or othe r sa les out let)  ;
(б) For  the  purchase of goods or merc han dise;
(c) For the processing by ano ther person of goods belonging to the en terpris e;
(d) For  advertising, the conduct of scientific research, or the supply of inform ati on ; and
(e) For  construction , assembly or ins tallatio n projects if used for th at  purpose  fo r less than 3 months.

Thus, the fixed place of business port ion of the “permanen t establish men t” definition is, in genera l, comparable to th at  conta ined in recen t income tax  con-
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ventions to which the United States is a party. However, the definition of a 
perm anent estab lishm ent varies from the definitions  usua lly followed in the 
pas t in one importa nt respect. Let me ex plain :

As in the past , the proposed convention provides that,  notw iths tand ing the 
absence of a fixed place of business, an ente rprise of one cou ntry  will be deemed 
to have a perm anent estab lishm ent in th e o ther  i f it has an agent in that  cou ntry  
who has power to con trac t on the  pa rt of his princ ipal and regu larly  exercises 
th at  power (other  tha n for the  pu rchase of goods) or who regu larly  mainta ins  a 
stock of goods in the  coun try from which he regu larly fills orders or makes 
deliveries.

The proposed convention extends this rule  to also provide that  a perm anen t 
establishme nt will be deemed to exis t if an agent  regu larly  secures orders for 
the  enterprise .

Pr ior  income tax  conventions usual ly provided th at  the  agency rule  does not 
apply in the ease of bona fide commission agents, brokers , or othe r agents of 
independent sta tus actin g in the ord inary course of its  business. However, the  
proposed convention while providing such a limitat ion imposes a new res tric ­
tion on it. It  provides that  a perm anen t establish ment will be deemed to exist, 
even though the  agent is of “independent” sta tus  if the agen t acts  exclusively, 
or almos t exclusively, for  the enterprise , whethe r or not the agen t is rela ted to, 
or control led by, th e enterprise. In othe r words, if a U.S. corporation h as an ex­
clusive agent in Thailand, it  is deemed to have a permanen t estab lishm ent in 
that  country. I und erst and  t ha t the Tre asu ry in any new negot iations will see if 
this  pa rticu lar  point  can be met without  a conclusive finding that  a perm anen t 
establish men t will exis t in such a case.

ARTICLE 5. INVE ST ME NT  CREDIT

A. General treaty approach
At the present time the United States has  in effect tax  conventions with  most 

of the developed natio ns of the  world, while the  only two less developed coun­
trie s w’ith which the United  Sta tes  has tre ati es  are  Pakis tan  and  Honduras.  
We also have tre ati es with Greece and Fin land which are  sometimes  classified 
as  less developed countries. The effecting of a tax  tre aty  between a developed 
country, such as the United State s, and  a less developed country, such as Tha i­
land, has  alway s been confronted  with  t he  problem of the absence of equivalen t 
reciprocal benefits. Although, as a consequence of a  treaty , the revenue of each 
country  is reduced reflecting the  benefits obtained by the  investors and tra de rs 
of the  othe r country , similarly, each coun try has gains for its own inves tors and 
trader s. However, there are fewer investors  and tra de rs  in less developed 
countries with  activitie s in the  United States . In addit ion, the revenue losses 
involved in standa rd tre aty provis ions are  likely to be a more significant per­
centage of the  overall  revenues of a less developed count ry. Also, a s a phycho- 
logical matter , a sacrifice of revenues from income accruing  to foreigners is 
likely to be viewed by th e less developed countries  as a more serious step. Con­
sequently,  less developed countries have  been relu ctant to enter into  tax  treaties 
with the United States unles s the  sta ndard  tre aty  provis ions are  alte red  so as 
to grant them what they  believe to be signif icant benefits.

In  response to this  problem, in the past , our tre aty nego tiatio ns with less- 
developed count ries led into the concept of “tax  sparing .” However, this con­
cept was not accepted, with  the res ult  th at  thre e treaties which conta ined the 
tax-sparing concept (India , Isra el, and United Arab Republic) were withdraw n. 
The Thai convention conta ins a new incentive for less-developed coun tries  to 
ent er into tax  conventions with  the United States which is the  investment cre dit  
concept. A simi lar provision may be found in the Israel  convention.
B. Thai convention

The proposed Tha i convention conta ins provis ions which would allow United 
States taxpay ers  an  investment credit for investments made in eligible Tha i cor­
porat ions. The allowance of the credit  is uni late ral . The inves tment c redit p ro­
vision in the proposed convention differs  in cer tain  respects from the cre dit  
allowable with  respect to domestic inves tmen t provided by the Revenue Act of 
1!M»2 (sec. 38 of the Int ern al Revenue Code). In large  measure, the  tre aty pro­
vision is pat terned  af ter a bill recommended by Preside nt Johnson in a message  
to Congress dated March 19,1964. and introduced in the House of R epresentatives 
on Jun e 9. 1964, by Mr. Boggs, as II.R. 11524, the  Less Developed Country In ­
vestment Act. However, the rat e of credit provided in the proposed conven-
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tions is 7 percent, rath er than 30 percent as recommended in the President’s message and provided in H.R. 11524.
(1) Who receives the credit f—Generally, individuals, resident in the United States and U.S. corporations owning 25 percent or more of the total combined voting power of stock of “eligible corporations” are, subject to certain  limita­tions, entitled to the 7-percent investment credit.
(2) Eligible corporations—An “eligible corporation” must be a U.S. corpora­tion or a Thai corporation which derives 80 percent of i ts gross income from the active conduct of a qualified trade or business, and uses 80 percent of its assets in the conduct of one or more of its qualified trades or businesses.
A qualified trade or business under the Thai convention may consist of—(a) The manufacture or production of prope rty; however, the extraction, smelting, or refining of any mineral, ore, oil, or gas does not constitute a “qualified trade  or business.” The exclusion of these activities apparently is, at least in part, based on the theory tha t the allowance of an investment credit with respect to such investment would be superfluous since minerals must, of necessity, be extracted from the spot where nature  placed them. Other reasoning would appear to be required in denying the credi t for invest ­ments in refineries and smelting, since th is activity  need not take place at the point of extraction.

(ft) The sale of tangible personal property to the general public through retail  establishments.
(c) The catching or taking of fish.
(tf) The processing and/o r marketing of agricultural or horticultural products or commodities (including livestock, poultry, fur-bearing animals, etc.).
(e) The furnishing  of industrial, financial, technical, scientific, engineer­ing, or architectura l services which are utilized in Thailand.

The foreign investment credit is ava ilable with respect to investment in these businesses regardless of how the eligible corporation employs its retained earn­ings or any new investment funds it receives from a U.S. shareholder. Thus, while the domestic investment credit is primarily limited to investments in depre­ciable personal property with a useful life of 8 years or more (a reduced credit is available for property with useful lives of between 4 and 8 years), the foreign investment credit is available with respect to the acquisition of land, inventory, securities, and cash (provided the corporation does not unreasonably accumulate income).
(3) Base on. which credit is determined.—Under the proposed convention, the credit allowable is equal to 7 percent of (a) new investment in the eligible cor­poration made by the U.S. shareholder entitled to the credit and (5) the U.S. shareholder’s pro rata  share of the undistribu ted earnings and profits of the eligible corporation for  the  current year  to the exten t they exceed one-half of the earnings and profits for tha t year. The reinvested earnings provisions, in effect, assume that  one-half of the earnings and profits would, under normal circum­stances, be retained by the eligible corporation, so tha t the credit is not available with respect to tha t portion of the earnings and profits. For example, if an eligible corporation had current earnings and profits of .$100 and distributed $20 as a dividend, the investment credit would be based on $30. t hat  is the excess of the undistributed profits ($80) over one-half the curren t year’s profits ($50).(4) Limitation.—The 7-percent credit is limited to the amount of U.S. prop­erty which the shareholder contributes to the eligible enterprise or to purchases by the eligible enterprise of U.S. property. However, the credit may equal 100 percent of the U.S. shareholder’s tax  liability as otherwise determined. There is no limitation based on the amount of income generated by the investment upon which the credit was granted. The domestic credit is limited to $25,000 plus 25 i>ercent of the U.S. taxpayer’s liability in excess of $25,000.
(5) Rollover.—Up to this point, I have described primarily features of the foreign investment credit which are more liberal than the domestic credit. However, in one important respect, the foreign investment credit is less liberai than the domestic credit. The domestic credit represents amounts spent for tangible personal property—and in some cases, real property. Because of this, each time the same funds are used to purchase property a new investment credit is available. For example, in the case of property with an 8-year life there is an investment credit for the first purchase. Then when the depreciation reserve is accumulated to a sufficient size a t the end of 8 years to acquire a new asset and such an asset is acquired, a second investment credit is available. It
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is imp ortant  to note th at  the  investment cred it in thi s case  is gran ted every 8 years  with respect  to the  same sum of money. Under  the  foreign inves tment  credit,  in the case of c ontr ibutions to capi tal only one investm ent cred it is ava il­able for  all time. Much the same thing  is tru e of the  inves tment  credit which arises  from the reta ined  earnin gs. While it is true that  they were from cap ital  which  may itse lf have given rise  to an inves tment credit, nevertheless, they  represe nt a separa te f und  of money ra ther  than a mere rollover of exist ing funds. As a resu lt, in this respect,  the foreign inves tment credit will be smal ler tha n the presently available domestic investm ent credi t. On the  othe r hand, I have alread y pointed out are as where the foreign inves tmen t cred it is more generous.(6) Recapture.— The proposed convention contain s a recaptu re provision w hich provides in effect that  in  any yea r in which a qual ifying U.S. resident or corpora­tion  directly or indirectly  withdraws  h is inves tment  f rom an eligible corporation such person’s tax  will be increased by approximately  the  amount of the cred it which the taxpayer had take n for  the year in question,  the  3 preceding yea rs and  the 1 succeeding year.

ARTICLE 6.  TAX DEFERRAL FOR TE CH NICA L ASSIS TA NC E

A. General t rea ty approach
Tax defer ral, like the inves tment credit provision , is a new concept in tax tre ati es designed to induce the  flow of services and know-how to less developed coun tries  in join t ventures.  There are no comparable provis ions in our present trea ties .

B. Tha i convention
The proposed Thai  Convention conta ins a tax  deferra l provision which would permit  U.S. residents and corporations to e lect to defer eith er U.S. and Tha i tax, as the case may be, on th e receip t of stock in a Tha i corporation or U.S. corpo ra­tion where the stock is received in return  for technica l assis tance . Specifically, thi s provision applies to the right to use—

(1) A pa tent, invention, model, design, secret form ula or process, or sim­ila r prope rty ri ght;
(2) Information concern ing industr ial, commercial, or scientific knowl­edge, experience, or sk il l; or
(3) Technical, managerial,  engineering, arc hitectura l, scientific, skilled, industr ial, commercial, or like services; (the se services do not have to he furn ished in connection w ith a rig ht referred  to in (1) or (2 )) .

The “property” or service received by a corporation mus t be used in the active conduct of a t rad e or  business  conducted in i ts own country.
The  proposed provisions in effect  allow a U.S. taxpa yer  to defer payment of  his U.S. tax  on the receipt  of stock from the  yea r of receipt to the year in which stock is sold or otherw ise disposed of without regard  to the  provisions of the  code which allow such def erral only in cer tain  cases (sec. 351) and subject to approva l of the transactio n by the Intern al Revenue Service (sec. 367). The deferral privilege gran ted in this convention is reciprocal, unlike the inves tment  credit  provision, so th at  it  also applies to the tra ns fer of pate nts,  etc., by Thai  residen ts or corporations to U.S. corporations in exchange for  the ir stock if the pate nt, etc., is used in the  active  conduct of a tra de  or business in the  United States .
The  tax  deferra l privilege gran ted in the proposed Thai  convention will nor­mally arise in cases in which a U.S. man ufacturer agrees to assi st a  Thai corpo ra­tion to make in Thailand the  same kind of prod ucts  as it  makes  in the United State s. In such a case, a U.S. corporation typically  g ran ts to the tran sfer ee («) rights  to use manufacturin g processes to which the  U.S. corpo ration has exclusive rights  by virtue of process patents and/o r (ft) agrees to furnish technica l ass ist­ance in the operation of the  plant, marketing of  the  product, etc.
Tax d efer ral, in effect, exis ts unde r our tax  law in cases where  the U.S. corpo­ration transfers  patents , secret  processes, and other sim ilar  “property” rig hts to a foreign  corporation control led to the extent of 80 percent by the U.S. corpora tion and othe r rela ted corporations. Thus, the princ ipal effects of the  draf t pro­visions in this area a re to, in effect, remove th is 80-percent requirement, to relieve U.S. taxpayers of the requ irement to obtain  advance rulings from the Treasury Department (although these  are supposed to be obtainable in such cases) and to, in large par t, elim inate  the necessity to distinguish between transf ers  of proper ty and services.
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ARTICLE 7. SH IP PI NG AND AIR TRAN SPORTATION

A. General trea ty approach
As a genera l rule, most income t ax  conventions  to which the United States is 

a party  provide that  income derived by an enterprise  of one of the  contrac ting  
sta tes  from the opera tion of ships or ai rc ra ft registered in that  sta te shall  be 
exempt from t axa tion in  the  other contractin g sta te.
B. Thai convention

The Tha i tre aty  provides that  income de rived by a residen t or corpo ration of 
either the  United  Sta tes or Tha ilan d from int ern ational traffic of ai rc ra ft  reg­
iste red  in  one of the  s tat es shall be exempt from taxatio n in the  other state .

The same rule is applied  with  respec t to income derived from the opera tion 
of inte rna tional  traffic of ships, except th at  only a 50-percent reduction  of the 
amount  of tax  which would have been imposed in the  absence of th is convention 
is provided.

ARTICLE 9. DIVIDENDS
A. General treaty  approach

Most income tax  conventions to which the United States is a par ty reduce, 
on a reciprocal basis, source coun try tax  on dividends paid  nonresiden t share­
holders . In the more recent conventions, the maximum source count ry ra te  has 
generally  been set so as not to exceed 15 p ercent in cases of general application, 
wi th a maximum rate  of 5 pe rcent provided in the case of closely held corpora­
tions.
B. Thai convention

The proposed Tha i convention also provides in most cases for a reduction of 
source country tax on dividend income paid to foreign  paren t corporations. No 
tre aty ra te  is provided  for indiv idua ls or for corporations not having  a 25 percent 
int ere st in the indiv idual  payor. The Thai  sta tut ory tax  on dividends paid by 
Tha i corporations to U.S. shareholders  var ies from 15 to 25 percent. 
The provision in the Tha i convention provides  that  a source coun try will limit  
its tax  to 20 percent. The provision is reciprocal and  thi s reduces the  U.S. tax 
from 30 percent (or progressive rat es in the case of individual taxp ayers) to 
20 percent  on dividends paid  by U.S. corporations to Thai  resid ents  and corpora­
tions  which own 25 percen t or more of the voting stock of the payor corporation  
for  at  lea st 6 months  prio r to  payment of the  dividend.

It  should be noted th at  limi ting the Thai tax  rat e on dividends to 20 percent  
has the  effect of making the aggregate of Tha i taxes paid  on corpo rate profits 
cred itab le in full aga ins t U.S. tax  (25 pe rcent corporate ra te  plus a 20 percent 
ra te  on the remaining 75 percen t of corporate profits equals a 40 percent tax) .

ARTIC LE I I .  ROYALTIES
A. General trea ty approach

Almost all of the income ta x conventions  to  which t he United  States is a party  provide  an exemption from tax in the source country  for  nonmineral  roya lties  
paid  to residents or corporations of the othe r country provided  the recipient does 
not have a permanent estab lishm ent in the source count ry. The OECD draf t 
convention also provides for  complete exemption of such roya lty income from tax  in the  source country.
B. Thai convention

The proposed Thai convention provides  for reduc tion in source country tax 
to 15 percent in the  case of “roy alty” income if the recip ient does not have a 
perm anent estab lishm ent in the source country. Mineral roya lties will be sub­
jec t to the  normal  tax  rat es  (15 to 25 percent) but  will be t axe d on a net basis. 
The 15-percent rate in the  case of Tha iland compares with  a normal sta tutory  
ra te  of 15 to 26 percent. In the case of U.S. source roya lty income of Thai  resi ­
dents,  the reduced source coun try ra te  compares  with a 30-percent U.S. statu­
tory ra te  otherwise  generally applicable.

Fa ilu re to eliminate all source country tax  does not normally affect the 
overall tax  liabil ity of the U.S. taxi>ayers involved, but instead does not shif t 
the  tax on income from the  source country to the  coun try of the recipien t’s 
residence. This is true because the source country tax  is generally creditable 
in full  by the  recip ient again st his tax  liabi lity in the  country of his residence. 
However, in those cases where the U.S. recip ient incurs sub stan tial  expenses
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in producing the roya lty income, the application of source country  rat es  to gross 
roya lty income may result  in a sub stantial tax  burden in the source count ry 
again st the U.S. recipient, since its  ra te  is applied to gross income which may 
greatly  exceed the  tax  on net  income (offset by a foreign tax  credit)  in the 
country of res idence.

ARTICLE 13 . INC OM E FROM PERSONAL SERVICES

A. General trea ty approach
Under  the  Int ern al Revenue Code, the United  States does not tax  the  income 

of a nonresident alien individual earned from services performed by him in 
the  United States if—

(1) The recipien t is present in the United Sta tes  for  less tha n 90 days  
dur ing the taxable y ear;

(2) His aggregate income for services  perfo rmed  in the United States 
does not exceed $3,000; and

(3) He performs the services as an employee of a foreign  individual, 
par tner ship , or corporation which is not  engaged in a business in the 
United  States or f or a foreign b ranch of a  U.S. company.

In general, exist ing income tax  conventions exten d the period a nonresident 
may be present in the United States (generally from 90 days to 183 days) and, 
in effect, eliminate eith er the $3,000 income limitat ion  or the  foreign employer 
requirement by not tax ing  nonresiden ts in the  hos t country  if eith er requ ire­
ment is satisfied.
B. Thai convent ion

The Thai convention extends the 90-day presence exemption to 180 days and 
eliminates the  $3,000 per  yea r limi tation. This  rule  is cons istent with  those 
found in some of the  prior income tax  conventions to which the  United  States 
is a party .

The convention, however, provides  a specific dollar limitatio n on the  amount 
of earned income which may be received tax  free in the source coun try by 
public enter tainers (acto rs, athletes,  etc .). Compensation of such persons  in 
excess of $100 for each day the person is present in the coun try is taxe d and 
in no event may the  exempt amount exceed $3,000 per year. However, since 
the U.S. sta tutory  law provides an exemption, notw iths tand ing the  daily  rat e 
of compensation, of up to $3,000 a yea r a Tha i nonresident alien avoids the 
$100 per day l imita tion.

ART ICLE 14. TEA CHE RS
A. General treaty  approach

In  order to fac ilit ate  the inte rcha nge of teachers  between count ries, prior  
income tax  conventions have uniformly provided  some exemption from tax 
in the  source coun try for amounts  paid  teachers  temporarily present in the 
source country at  the invi tation of the Government or an educational ins titu­
tion. As a general rule, the ear lie r conventions limit the  exemption to those 
persons who are  present in a host country  for  2 years or less, while the  most 
recent conventions provide exemption for  the firs t 2 years of presence even 
though a teache r’s stay  may exceed th at  time. The most recent conventions  
also extend  the benefits of the  exemption to the salary  of persons who engage 
in researc h a t an educa tiona l inst itut ion .
B. Thai  convention

The proposed convention follows the  rule  conta ined in the  most recent U.S. 
tax conventions  by providing that  residents of one coun try will be exempt 
from tax  in the othe r for 2 years if they are present in th at  country  for  the 
purpose of teaching or engaging  in resea rch at  an accredited education al ins ti­
tution. The exemption, of course, is limited  to the ir income from teaching or 
resea rch.

ARTICLE 15 . STUDEN TS AND TRAIN EES  

A. General trea ty approach
Our present income tax  conventions generally  provide that  students  who 

are  residents  or citizens of one count ry will be exempt from tax  on cer tain  
income in the othe r coun try if they are  present in that  country for  the  purpose 
of atte nding school. As a general rule, this  exemption is limited to “rem it­
tanc es” from abroad,  and then  only if the “rem ittance ” is used by the studen t 
for his maintenance  or education.
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Outside of these exemptions, foreigners atte ndi ng school in the  Unite d Stat es 
are gener ally subj ect to tax  on the ir U.S. source  income, such as income from 
part -time jobs, in the same man ner as U.S. citizen s. In addit ion, if a forei gner  
receives a schol arship from a U.S.-exempt organ izatio n, the  aw ard  is tre ate d 
in the same man ner as if the recip ient were a U.S. person.

Some of the  most recent conventions  also provide  th at  stud ents  will be taxed  
in the United Sta tes as nonreside nt aliens  (t h a t is, only on their  U.S. source 
incom e). This  rule, while probably of limi ted applica tion, does prev ent a 
controversy from aris ing in the coun try in which the stud ent is atte nding 
school as to whe ther  he has  att ain ed  res ide nt sta tus  in th at  country  (an d is 
therefor e subje ct to tax  in th at  c ountry on h is worldwide incom e).

B. Thai convention
The proposed convention goes beyond the  exemptio ns previou sly dea lt w it h; 

namely, “rem ittances from abroad ” used for  main tenan ce and study,  and  pro­
vides complete exemption  for all grants , allowances, and awards, from wh at­
ever source derived, as well as for  limit ed amounts of income for person al 
services deriv ed from sources wit hin  the coun try in which the  individual is 
atte ndi ng school. Thus, for example, Tha i stud ents  atte nding school in the 
United  Sta tes would, under  the proposed convention, be exempt on $2,000 of 
income derived  from personal services perfor med in the United  Sta tes (fo r 
example, par t-tim e job s).  In the case of Th ai stud ents  purs uing  a course of 
medical  stud y in the United State s, the  exempti on for  earne d income would 
be increa sed to $5,000  per year.  The exempt ions provided may apply for a 
5-yea r period.

It  should be noted th at  we are gra nting foreign  stud ents  and rese arch ers 
somewhat more favorable  tax  tre atm ent on U.S. source earn ed income and 
awa rds  tha n th at  accorded studen ts who study or conduct rese arch  in the 
coun try of the ir citize nship  o r residence.

The tax  concessions outlined above obviously are  intend ed to encourage an 
interchan ge of stud ents  between the  tre aty coun tries  involved.

In addi tion  to the exemptions applic able to stude nts, the  proposed conven­
tion, consisten t wi th prior conventions, provides limite d exemptio ns for  earned  
income of technical, professional, or busine ss employees of corp orat ions  of one 
country who are  temp orar ily pres ent in the  oth er for tra ining purposes  ($5,000 
a ye ar ) and for recip ients of earn ed income unde r Government-sponsored 
exchange tra ining programs ($10 ,000  a  y ea r) .

ART ICLE 18 . DEDUCTION FOR CHARITABL E CONT RIBUTIONS

A. Genera l tre aty  approach
Under the  Int ern al Revenue Code of 1954, U.S. taxpay ers  may dedu ct as 

cha rita ble  contributions, among oth er things , contr ibutions to corpo rations 
organized  for  religious , char itabl e, scientific, lite rary , or educ ation al purpose s 
if the  cha rita ble  corporation  is organized in the United States. In no case 
can a U.S. tax pay er claim as a cha rita ble  deduct ion contribu tions  to a charity  
organized abroad.

Under exist ing income tax  conventions with Canad a and Hon dura s, U.S. 
taxpay ers  are  enti tled  to deduc t con tribu tions to Canadian and Honduran 
chari ties,  but  only to the  extent of an applicable  perce ntage  (gen erally 30 
percent in the  case of indiv idual s and 5 perc ent in the  case of corp orat ions) 
of t he ir Canadian or Honduran source income, as the case may be.

B. Th ai convention
The proposed Tha i convention would allow U.S. indivi dual and corpo rate 

taxpay ers to deduct contri butio ns to Thai  cha riti es (subje ct to the sta tutory  
limi tations other wise  applica ble if the cont ributions were to U.S. cha rit ies ) if
(1 ) the foreign charitable orga niza tion  has qualified as a cha rita ble  (et c.)  
organ ization under the Int ern al Revenue Code of 1954 (sec. 5 0 1 (c )( 3 )) , and
(2 ) the  cont ribution  is used ent irely within  Thailand. One basic distinction  
between this tre aty  and the two exis ting  tre ati es  which conta in a char itab le 
contri butio n provision  is th at  unlike the  exis ting  provisions this  provision  does 
not limit  the deduction to a percentage of the  tax pay er’s income from Thaila nd.

ARTICLE 19. TAXATION AT SOURCE 

A. General tre aty  approach
In the case of U.S. taxatio n of nonresident aliens of foreign corpo rations, the 

Intern al Revenue Code contains deta iled rules  specifying what income will, and
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wliat  will not, be considered derived from sources within the  United States for 
tax  purposes. However, sim ilar  deta iled source rules are  often not estab lished 
unde r the statu tory laws of many fore ign countries. In the  int ere st of conformi ty 
and clari ty, most recent tax conventions  to which the  United States is a party  
specify some rules , which are  generally patterne d af ter the  U.S. sta tutory  rules, 
to govern transact ions covered by the  conventions.
B. Thai convention

The tre aty  provides th at  a resident  or corporat ion of one country shal l be 
taxable in the  other country only on income derived from sources within such 
other  country , and  specifies various items of gross income which are  to be so 
treated. The only unique rule relates to  inte res t.

Generally intere st received from the con trac ting  S tate or a resident  or  corpora ­
tion of that  contrac ting  Sta te is considered to be income from sources within 
that  State . However, where  the inte res t is, in fact,  being paid  by a perm anent 
establ ishment of a corporation or res iden t of one of the contrac ting  State s, the 
inte rest  shal l be considered as from sources  within the Sta te wherein the 
permanent establish men t is located, whe ther  th at  Sta te is a contrac ting  Sta te 
or some oth er State .

ARTIC LE 22. EL IM INAT ION OF DOUBLE TAXATION 

A. General treaty  approach
A basic purpose  of bilate ral  income tax  conventions is to relieve or eliminate 

tax burdens imposed when the same income of one person is taxed in more tha n 
one country. This is accomplished in the  United States prim arily by the statu­
tory foreign tax  credit provisions in the Interna l Revenue Code (secs. 901-905), 
although it has  a lso utilized the exclusion  method in limited cases (fo r example, 
in the case of inte res t and roya lty income when, by trea ty, it  relinquishes its  
right  to tax  intere st and royalty income derived  from sources with in the  United 
States by residents of the o ther  tre aty  count ry) .
/>. Thai convention

The proposed convention adopts the tax-cre dit approach for  the relief of 
double taxa tion . Since the intern al sta tut ory laws of Tha iland do not provide  
for a cred it aga inst  the ir taxes for taxes paid foreign  countries, their  adoption 
of a  tax-cred it approach  tends to relieve the ir taxpa yers,  including U.S. c itizens  
resident  in Thail and  from double tax ation on the same income.

ARTIC LE 23. NO ND ISC RIM INA TIO N

This arti cle  provides  th at  nei ther of the cont ract ing States will tre at  the other 
nationals who reside  in it any worse tha n its  own nationals.  Of partic ula r 
note is that  provision which extends this  nondiscrim ination to subs idiar ies of 
U.S. corporations .

ARTICLES 2 4 -3 0 . AD MINIS TRATIVE  PROVISIONS

A. General trea ty approach
Most income tax  conventions to which the  United States is a party  provide 

for the exchange of info rmat ion between the  con trac ting  countries, f or assis tance 
in collecting ta xes  due, and for  th e negotiat ion of differences.
B. Thai convention

The proposed convention contains provisions comparable  to those  conta ined 
in prior conventions, with  pa rti cu lar  emphasis on the des irab ility  of consulta- 
tion in an endeavor to prev ent inconsistent dete rminations with respect to 
allocation  of income and expenses of a  single enterprise.

In addit ion, the usua l savings clause provision is provided in the treaty . 
This  clause reserves to the  United Sta tes and Tha ilan d the  rig ht to tax  the ir 
indiv iduals , residents, or corporat ions  as if the tre aty had  not  come into  effect. 
There are, however, impor tan t exceptions to this  clause. These  include the  
foreign investment credit , defer ral  of tax  on technical assistance, cha rita ble  
contr ibutions, and the foreig n t ax  cred it.

The final tit le  is the effective date clause.

53-234— 65 5
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PERM ANENT ESTABLISHM ENT 

Mr. W oodworth. Th an k you.
I  would like  firs t of  all to commen t on ar tic le  3, th e def init ion of  

“perm anent es tab lishm ent.”
Gen era lly in ta x conv entions in the pa st,  we have ha d a refe rence 

to permanent es tab lish ment,  an d thi s h as been an  im po rta nt  con cept  in 
almost all  of  ou r tax treaties.  I t dea ls with  th e questio n of how 
pro fits  a re taxed.

Sena tor  Gore. Is  th at  the  only thi ng  with w hich it  deals  ?
Mr. W oodworth. Gener ally spe aking, yes. Th e problem  invo lved  

is t he  ta x tre atmen t o f business pro fits , not  ne cessari ly l imited to th ose 
fro m a corpo rat ion . An  ind ividual in business  abroa d is affected as 
well. Th e idea  o f a p erm anent establ ishment is s im ila r to t he idea of 
a trad e or business which is used  m ore  n orm ally in the  I nt er na l Rev­
enue Code.

Se na tor  Gore. H ow do you use the word “p rofit ” ? Do you mean 
net , g ro ss ; do you mean income ?

Mr. W oodworth. Wh en I  say “p rof its ,” I  am using  it in the gen­
era l sense on purpose, because it  dea ls ul tim ately  wi th the  ta xable  i n­
come o f the  business enterp rise .

Se na tor  Gore. So you  consciously use the  word  “p rof it” then ?
Mr.  W oodworth. Yes, th at  is correc t. Ju st  as a gen era l expre s­

sion to ind ica te th at  t he  profits of a business are  taxed .
Sena tor  Symin gton . Do you mean income in clu din g prof its?
Mr. W oodworth. I mea n income fro m a trad e or business .
Sena tor  S ymington . Yes.
Mr. W oodworth. Gener ally  the idea  of  a pe rm anent establ ishment 

requires the  ma intena nce  in a country  of an office, fac tory, mine, or 
oth er fixed plac e of  business. Th e mer e m ain tenanc e of an office does 
no t necessar ily lead to a permanent establishm ent if  th e act ivi ties are 
qui te limited .

Fo r exam ple, previo us tax conven tions hav e pro vid ed th at  t he  p ur­
chase  of goods  and sto rag e of goods has no t constitu ted  a perm anent 
establishme nt.

How ever , a  pe rm anent establi shm ent  has been deemed to  ex ist w here  
an agent  has  the pow er to conc lude contr ac ts unles s th at  pow er is 
merely to purch ase  goods.

Sena tor  Gore. Are you speak ing  of the def ini tion as conta ined in 
the  pro posed trea ty  ?

Mr. W oodworth. A t the mom ent I  am speakin g of the  definitio n 
as it  appears  in mos t tax  conven tions th at  the Un ite d States  has  
ent ere d into.  I  will re fe r shortly  to the di fferences in  th e T ha i T reaty .

Also  in the  tax conv entions general ly an ag en t wi th ind epe ndent  
sta tus , ind epe ndent  of the  company th at  he ma y be rep res en tin g in 
a pa rti cu la r transactio n, is no t conside red a pe rm anent est ablish­
ment .

UNIQU E FEATURES OF THAI TREATY

The Th ai Tr ea ty  follows all of th e rul es th at I  out lined to you up 
to th is point . How ever, it  does have  a feature which has  no t been 
general ly pro vid ed in the  tre ati es  in  the pa st  and  one on which I
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understand there is some considerable concern on the p art  of the busi­
ness community. It  provides that even though there is an agency rela­
tionship and even though otherwise this agent is independent, if 
he does business, either exclusively or almost exclusively, for one 
parti cular company, then the Thai Treaty would consider tha t com­
pany as being engaged in tra de or business or as having a permanent 
establishment in t ha t country.

Senator Gore. Excuse me. Do you mean tha t he personally will 
be regarded as-----

Mr. Woodworth. No; I mean more than  that . I mean th at if he 
acts as the exclusive agent or almost exclusively as the agent for any 
parti cular company, then tha t company is considered as having a 
permanent establishment in the country, in Thailand .

Senator Gore. You mean under the proposed tr eaty  ?
Mr. AVoodworth. Yes.
Senator  Symington. Let me get it straight. Permanent establish­

ment would be a corporation? If  a man represents tha t corporation 
as his primary interest  he is involved. If  he represents tha t corpo­
ration, but also other corporations, somewhere along the line he is 
not involved as his primary interest. Right?

Mr. Wood worth. Tha t is correct, if his activities with respect to 
it are relat ively limited.

Senator Symington. Suppose he is a manu facturer’s agent and he 
represents five companies, but does 90 percent of his business with one 
of those companies. As to who decides. Does he, or do we or the 
Thai Government under the proposed tr eaty  ?

Mr. Woodworth. I would think tha t the issue tha t arises in the 
case tha t you cite is th is ; namely, whether he is considered as repre­
senting almost exclusively that company. I don’t believe there would 
be an attempt to draw a precise line so long as he primarily repre­
sented one manufacturer.

Senator Symington. Who under the proposed treaty would have 
that  righ t of decision in such a matter?

Mr. Woodavortii. This would be established in regulations  tha t 
would be worked out under the treaty .

Senator Symington. Let me be sure I  understand. Would the man 
himself be taxed? Suppose he incorporated himself?

Mr. Woodworth. Yes, the man himself would be taxed since he is 
obviously doing business there. But  the  additional and more impor­
tan t factor is that  the company whom he is representing would also 
be taxed.

PROBLEM OF MULT IPLE  TAXATIO N

Senator Symington. How about the others he is represen ting; would 
they be taxed, too ?

Mr. Woodworth. I would assume not in that case. I  would assume 
tha t if  he only represented them to a very minor extent that  they would 
not be considered as having a permanent  establishment there.

Senator Symington. I  respect your assumption and noticed what 
Senator  Gore said about you in the beginning; but this is the type and 
character of bureaucracy that  can kill foreign trade, because if people 
don’t know how much they are going to be taxed, or whether they are
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going to be taxed at all, they would be hesitant about doing business 
abroad, not knowing the ground rules.

Mr. Woodworth. I think  there is a problem here in tha t even if 
the agent is independent the company is trea ted as having a perma­
nent establishment there because the company accounts for most of 
the agent’s business. I unders tand that the Treasury  view is  th at in 
any new negotiations they will see tha t, if possible, this particular 
point is met without a conclusive finding that  a permanent establish­
ment exists in such a case.

Senator Gore. You mean in the negotiations of a new trea ty of 
similar nature  to the pending one ?

Mr. Woodworth. That  is correct ; yes.
Senator Gore. Well, now, suppose there is disagreement between the 

United States and Thailand on this point, and the two Governments 
are unable to agree but the Thai Government maintains tha t since this 
agent referred to by Senator Symington  hypothetically, whether in­
dividual or corporate, is the exclusive representative  of these, each of 
these, five companies, that the Thai Government maintains  that he or it 
constitutes a permament establishment for all five companies and pro­
ceeds to levy a tax, is the Government of the Uni ted States the victim 
or the business enterprise the victim, flow does the business enter­
prise avoid the dilemma ?

Mr. Woodworth. I think,  first of all, I should set up these limits; 
namely, what is involved are the gross sales of this company in 
Thailand. In other words, there is that much at risk so far as the 
company is concerned.

Senator Gore. Tha t could be their  total foreign business in that  
country.

Mr. W oodworth. Tha t is correct. I was try ing to set tha t as the 
outer limit of what may be involved.

I would assume th at the U nited States would aid in supplying in­
formation only to the extent tha t i t agreed th at Thailand was correct 
in the extent to which i t was taxing this  pa rticu lar company.

Senator Gore. I take it your poin t here is that  in the pending treaty 
this provision is not explicit. Now, will regulations by the Treasury 
be necessary for the implementation of this treaty and, if so, would 
such regulations, to be effective, require  the concurrence or adherence 
of the Thai Government.? When is i t anticipated these regulations 
will be issued?

Mr. Woodworth. As to when the regulations  will be prepared, I 
think perhaps Mr. Surrey can hazard a guess on that.  I cannot.

Senator Gore. OK. Go to the first two then.
Mr. Woodworth. As to the question, as to  who would issue regu­

lations: Both countries would issue them but the Thai regulations 
would govern as to payment of Thai tax. U.S. regulations would 
govern as to U.S. tax or U.S. credits. Presumably efforts would be 
made through diplomatic channels to work out differences.

Senator Gore. All right .

TH AI TREA TY AS A MODEL FOR FU TU RE  AGR EEM ENT

Mr. Woodworth. I do want to add ju st th is one more word in con­
nection with  what I have already said. I don’t believe tha t thi s par-
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ticu lar point is very significant in the Thailand convention because 
the volume of trade is very small.

I think this is more significant with respect to the question of 
whether this is to serve as a model for futu re treaties. This, as I 
understand it, is what the business community is concerned about.

IN V ESTM EN T CR ED IT

The next article tha t I would like to discuss with you is article 5 
dealing with the investment credit. This concept, as you know, is 
in the proposed Thai Treaty;  it is also in the proposed Israel Treaty. 
It  is not in the Philippines Treaty. It  has not been used in the case 
of the other less developed countries th at we have treaties with, Hon­
duras and Pakistan . Also, at least technically we have two other less 
developed countries, Greece and Finland, but in the t reaty  area they 
frequently are not thought of as less developed although under the 
tax code they are.

It  is my understanding that  the reason for developing the invest­
ment credit concept and including that in this treaty  is the belief that 
there wasn’t much advantage in a tax trea ty for a country like Thai­
land with the United States because of the fact that they have rela­
tively few t raders  and investors. Therefore, since these trea ties are 
primar ily concerned with reducing the  tax problems of investors and 
traders, the less developed countries, who have few such people, are 
not particularly  anxious to enter into these treaties  with us. The 
investment credit should be quite different in tha t respect and, of 
course, this is a followup on what was tried earlier by the  former  rep­
resentatives in the Treasury Department when they advocated tax 
sparing.

Senator Gore. When what?
Mr. Woodworth. I said this is a followup or a substitute for tax 

sparin g which was included in the earlier  proposed tax treaties-----
Senator Gore. Yes.
Mr. W oodworth (continuing). Other countries have not only used 

the tax sparing but also an exemption method.
These are, I believe, the three principal incentives tha t industrial 

countries have used in developing tax treaties  with less developed 
countries, tax  sparing, exemption, and now the investment credit.

EX TENT  OF INVE ST MEN T CREDIT

In this treaty the investment credit is unilateral. Tha t is, it applies 
only with respect to investment in Thailand by American investors. 
It  does not apply with respect to investment by individuals or corpora­
tions of Thailand in the United States. Basically this is patterned 
afte r II.R. 11524, the  Less Developed Country Investment Act, which 
was introduced by Congressman Ila le Boggs in June of 1964.

The principal difference between this provision in the trea ty and 
that  in the bill introduced by Congressman Boggs is the fact that  this 
is a  7-percent investment credit, whereas that  would have been a 30- 
percent investment credit. This is available to individual U.S. resi­
dents and also corpora tionshaving a 25-percent ownership in a foreign 
business.
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Senator Gore. In  the case of a corporation having a 25 percent or 
some larger percent ownership of a corporation, this  investment credit 
could be taken against income, domestic income, of the corporation?

Mr. Woodworth. Yes, th at is correct, and tha t is true of the indi­
vidual, also. The investment credit in this case is not taken against 
the income of the subsidiary or business in Thailand. It  is taken 
against the U.S. income of the corporation or individual.

Senator Gore. So to  take an example, if a corporation invested $7 
million in Thailand , $1 million of tha t would come out of the Treasury 
of the United States if the owners of tha t corporation, the domestic 
owners of tha t corporation, had tax liability to the U.S. Government 
equal to $1 million ?

Mr. Woodworth. I think you indicated an investment of $7 
million?

Senator Gore. Yes. I am taking  fractions instead of percentages. 
Let’s convert tha t into percentages.

Mr. W oodworth. I think we might see it easier if we ju st took $1 
million as the illustration.

Senator Gore. All right.
Mr. Woodworth. In which case you would have an investment 

credit of $70,000.
Senator Gore. Therefore, in effect this would be a subsidy out of 

the U.S. Treasury  of $70,000 for an investment of $1 million abroad 
in Thailand?

Mr. Woodworth. It  would reduce the taxes th at they would other­
wise pay to the United States by $70,000.

Senator Gore. Maybe I  used a prejudicial term and you are avoid­
ing it. I am not sure tha t subsidy is prejudicial. It  seems rather 
popular, particularly  in Appalachia.

Mr. Woodworth. It  has been described in that way.
Senator Gore. All right.
I take it  tha t in the case of par tial ownership by a domestic concern 

of a foreign concern tha t only th at portion of the investment which 
is represented by the portion of ownership bv the domestic corpora­
tion would be available as an investment credit to the domestic part 
owner.

Mr. Woodworth. Well, the way it works, Mr. Chairman, is the 
investment credit is available with respect to the amount of capital 
which the U.S. individual contributes. In other words, if  he makes 
a contribution in capital of this $1 million that we indicated, then 
without regard to what others contribute he would receive the invest­
ment credit of $70,000.

Senator Gore. Suppose a foreign corporation borrows money and 
makes an investment.

AVAILABILITY OF INVESTMEN T CREDIT

Mr. Woodworth. The credit would not be available in tha t case. 
The investment credit is available in two types of situations. One 

is where the investor makes a contribution of capital to the foreign 
concern, and the second is with respect to retained earnings of that  
foreign concern.

The investment credit is available with respect to half  of the re­
tained earnings. It  is the second h alf  of the retained earnings for
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which you can receive this credit. The foreign concern must retain 
half  of its retained earnings in any event. Then to the extent it re­
tains more than half  the investment credit is available.

Senator Gore. Wha t do you mean, retain  where ?
Mr. Woodworth. Retain in the foreign business.
In  other  words, to take a very small example, assume that they had 

earnings of a hundred  dollars.
Senator Gore. The foreign corporation ?
Mr. Woodworth. Yes. The foreign corporation.
Senator Gore. Par tia lly  owned.
Mr. Woodworth. Par tial ly owned by the U.S. corporation or 

wholly owned by the U.S. corporation.
Senator Gore. All righ t.
Mr. Woodworth. In this case, if they distribu ted $20 they would 

be eligible for an investment credit on $30. You see they have to 
retain $50 in any event, that  is the first half. Then they, to the extent 
tha t they re tain more than 50 percent, receive an investment credit.

Senator Symington. When you say “retained,” what do you mean 
by tha t ?

Mr. "Woodworth. Keep in the business, in the foreign country, keep 
for use in the business in the foreign country.

Senator Gore. They are not rewarded for repatriat ion of profits 
to the United  States" but they are rewarded for keeping them in 
Thailand ?

Mr. "Woodworth. Tha t is correct.
Senator  Williams. Tha t is a peculia r kind of credit.
Mr. Woodworth. Well, the idea back of this trea ty is to provide 

an incentive for getting  funds into the less-developed country and 
keeping them there. This occurs either through  the contribution of 
capital or th rough retention earnings. I think  the reason the Treas ­
ury developed this part icular concept is that it was felt tha t the reten­
tion of half  of the earnings was more or less normal, and to the extent 
they retained more than  the normal amount they should be, in effect, 
rewarded by th is investment credit.

Senator Gore. Well then, the investment credit which you described 
in this part icula r instance, is not or may not, in fact, be a credit for 
investment in capital facilities, but rather a subsidy for retention of 
earnings in the foreign corporation?

Mr. Woodworth. That is correct: It  does not require any particular  
type of investment by the foreign corporation. The foreign corpora­
tion can purchase land, inventory, stock, or it can hold the funds in 
cash. These are  funds which arose from a capital contribution or a 
retention of earnings.

The requirement tha t must be kept in mind in this respect is tha t 
80 percent of  the assets must be used in the trade or business.

Senator Gore. But  it can be an accumulation of cash assets and 
yet at the same time qualify  the concern here in the United States 
for credit against its tax liability  to the U.S. Government.

Mr. Woodworth. Tha t is correct ; it can lie an accumulation of 
cash. The only limitation is tha t it  must be used in the  trade  or busi­
ness. I assume, however, tha t if you had too large an accumulation 
of cash, it would then be viewed as not being used in the trade or busi­
ness, and it might not meet the 80-percent test.
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MER ITS OF TAX TREATY

Sena tor  Gore. I  real ize, Mr.  Woodw orth, th at  you are  her e not  adv oca ting or  cri tic izing  th is  pro posal , and  you were no t asked to tes tif y on any oth er basis. I  won’t ask you  to  comment on th is  bu t I  would like  the  record  to  show th at in adv ocating  the inv estment cre dit  wi thi n the Un ite d Sta tes , Se cretary Di llon test ified as fo llo ws : Investm ent cre dit  “will pro vid e subs tan tia l help in all ev iat ing  our  balanc e-o f-paym ent s problem bo th by subs tan tia lly  inc rea sin g the  rel ative  att rac tiveness  of domestic  as com pared with forei gn  inv est ­ment and by he lpi ng  to  im prove the com pet itive posi tion of  A merica n indu str y in ma rkets  a t hom e and ab road .”
W he ther  th is  pro posed trea ty  is wise or  unwise, I  must observe th at  the  pro vis ion  which you have ju st  described is fa r from such as Secre tar y Di llo n desc ribed as the  purpo se of  domestic  investm ent  credit.
As I  under stood the investment cre dit  as appli ed  to domestic  ta x­pay ers , i t was a  cred it e arn ed by dir ec t investm ent , is t ha t cor rec t ?Mr.  W oodworth. Yes. The domestic cre di t req uires the purchase  of tan gib le per son al pr op er ty  or  in a few cases of rea l pr op er ty  wi th a life  o f 4 years  o r more. I th ink I  should po in t o ut th at  wh ile th is was no t a  f ac tor i n the  1962 act, the re have been occasions when the a dm in­ist ra tio n has dif fer entia ted  less developed cou ntr ies  f rom  developed in advocat ing  inves tme nts  abro ad, and t hat  pro bably  is the basis on which they woid d distinguis h th is from Secre tar y Di llo n’s stat ement .Se na tor  Gore. I would like to  come back to  the ques tion of invest­ment credit , bu t ri ght now Se na tor  S ym ing ton  would like  to  ask some ques tions on anoth er  subject.
Mr.  W oodworth. Al l rig ht .
Se na tor  Symington . Th an k you, Mr. Chairma n.
In  the  tes tim ony of  the  rep res en tat ive  of the State De partm ent, he say s:
As the subcommittee knows, there has  been some concern abou t cap ital  out­flows on accoun t of our  balance-of-payments deficit. I should like to point  out in rela tion to the sub ject  of new American investments in Tha iland th at  this concern is not a fac tor  since the steady incre ase of Tha iland foreign  exchange reserve since 1959 has been volu ntar ily held by the  T hai in U.S. do llars.
Tha t is all righ t as fa r as it  goes; bu t the y migh t change  thei r mind and  st ar t sel ling  dol lars , might  they  not?
In  oth er words , it  is all a co ntingent lia bi lit y ag ain st o ur  do lla rs, and  the refore , ag ain st ou r balance of  pay ments.
Mr. W oodworth. That  is corr ect.  I  th in k wh at the y were  in ef ­fect say ing  is it  isn ’t as bad as if  the y ha d draw n the  balanc e out in gold .
Se na tor  Symington. The point  is all th is is an increase  in the  con­tin gent  lia bil itie s of the  Un ite d Sta tes .
Mr . W oodworth. Yes.
Se na tor  Symington . Redeemable  in gold and  held by foreign na ­tio nals or  foreign  cen tral  ba nk s; is it not?
Mr.  W oodworth. That  is corr ect.
Se na tor  Symington . Then th is  st ate ment isn ’t correct . I t does af­fect the  balance of  paymen ts.
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Mr. Woodworth. I t certainly affects the balance of payments. I 
don’t think  there is any question about that.  It  doesn’t represent a 
gold drain so long as they continue to follow tha t policy.

Senator Symington. I agree with that.

LACK OF UN IFOR M MODEL FOR TAX TREATIES

All these treaties have various different terms. There is no favored- 
nations clause whatever involved in them. Some have one clause, do 
not have another. Some have the  7 percent, some don’t. Why isn’t 
there efforts to have a more uniform concept of a tr eaty  ?

Mr. Woodworth. Well, first of all, some of them are negotiated over 
a long period of time, and the U.S. representatives who help negotiate 
them have had different ideas as to what is desirable in a tax treaty . 
I think tha t is one factor.

Secondly, I  believe tha t they usually sta rt out with a model which 
the representatives on the part of the  United States would prefe r and 
then negotiate from this. These ideas are largely drawn from the 
OECD draft, although not entirely. For example, I don’t believe that 
the investment cred it is in t ha t d raft . But for the  most part , I  would 
say that  they do s tar t out from this and tha t there are in fact many 
similar ties in the various treaties.

Of course, one of the things  tha t the American representatives 
find when they start to negotiate is a differing point of view on the 
par t of the foreign representatives as to what they would like to see 
in a t reaty.

I know Mr. Surrey in his testimony the other day suggested t hat  
there was an effort made to obtain an exemption for registered ship­
ping in the Thai convention as is provided in many other treaties, but 
tha t while they were willing to gra nt an exemption for U.S. registered 
airlines they were reluctant to  do so in the case of shipping.

Senator Symington. So each trea ty is worked out individual ly by 
the people who are tr ading for the United States, righ t ?

Mr. Woodworth. That  is correct.
Senator Symington. During Mr. Solomon’s testimony, Senator 

Gore asked him if manmade fibers as well as natu ral grown fibers 
were included, and he said they are working on wool. How about 
the manmade fibers such as nylon and dacron, what is their  position in 
this proposed treaty?

Mr. W oodworth. Well, let me, first of all, say tha t the investment 
credit as such is available for a very wide group of corporate activities. 
It  covers all manufacturing—both manmade fibers and almost any 
other manufacturing.

To the  best of my knowledge, manufacturing is covered except fo r 
extraction, refining, or smelting of minerals or oil or gas. I think  
apa rt from tha t it covers any type of manufacturing. It  covers the 
sale of proper ty in retail establishments. It  does not cover apparently 
wholesale activities. It  covers fishing and agriculture.

Senator S ymington. I am asking a specific question. Is dacron in­
cluded, or nylon ?

Mr. W oodworth. Any manufacturing process with respect to da­
cron is includ ed; yes.
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Senator  Symington . Wh en Mr . Solomon appeare d, Se na tor  Gore  
sa id :

The Philippine Treaty does not conta in inves tment cred it and the  Thailand  
Trea ty does. The treaty  with Israel does not  contain the  cha rita ble  con tri­
bution deduction, and the one with Thaila nd does.

These tre ati es  are  also diff eren t. Th e reason is a decision of the 
man  on the sp ot who is doing the tra di ng , is t ha t i t ?

REASONS FOR DIF FERENCES IN  TAX TREA TIES

Mr. W oodworth. I wou ld say th at  it  is a ques tion  of jo int  decision 
on bo th sides  of the table. I  th in k th at  pe rhaps the Ph ili pp ines  al ­
rea dy  hav e a subs tan tia l volu me of  Am erican  inv estments  and pe r­
haps  they are n ot  quite as anxious  to  increa se Am eric an investments  in 
th ei r country  as some of the othe r cou ntr ies  are. That  may be why 
the inve stm ent  cre di t is not  incl uded i n t hat case.

Sena tor  S ymington . Th en  the chair ma n as ke d:
Does the  Sta te Department endorse a fu rth er  extension of inves tment  credit 

by way of leg islation beyond the  7 percen t credi t provision ?
An d the St ate D ep ar tm en t repres en tat ive  sa ys :

The  adm inis trat ion  did send up a 30-percent tax  cred it proposal las t session. 
No action w as t aken on i t by the Congress.

W ha t is th at  proposal ?
Mr.  W oodworth. Tha t is the  bil l th at  I  re ferre d to a lit tle  earlie r 

which was recom mended by the  adm in ist ra tio n in 1964 an d which was 
int rod uce d by Congres sman Ha le Boggs. I t  esse ntia lly is the same 
type  of inv estment cre dit  as  is  conta ined in th is  tr ea ty  ex cep t i t w ould  
pro vid e a 30 perce nt ins tea d of a 7 perc en t c red it, and it  w ould  a pply 
across th e board  to less developed  coun trie s, and no t jus t t o those w ith  
resp ect  to which we have ne gotia ted  tre aties.

Se na tor  Gore. Wou ld you yie ld f or  ju st  a mom ent  ?
Does th is leg isla tive  pro posal  pro vid e the  investm ent  cre di t for  

accumula tion  of l iqu id assests  as does the tr ea ty  ?
Mr.  W oodworth. Yes. The concept in th at  re spect i s th e same.
Se na tor  W illiams. Wo uld  th is  inv estment cre dit  being recom­

mended be app lied to domestic ind us try  as well as inv estments  abroa d ?
Mr. W oodworth. Well, no, S en ato r W illi ams. Of course,  you  have 

a domestic  c red it at the  p res ent t ime which is on  a dif ferent  basis,  but  
th is pa rt icul ar  c redi t would no t be extend ed to  domestic  investm ents.

Sena tor  Symington. In  the  undeve loped cou ntr ies  you can  manu­
fac tur e pro ducts , like  shoes rel ati ve ly sim ply , and lab or rat es  abroad  
are  only a small fra cti on  of ours.

My question is based on t he  able  p res en tat ion  fro m Mr.  Surre y. I 
am ge tting  w orr ied  about the  exp or tin g of jobs,  an d if  we, in addit ion  
to the  aid  pro gra ms  and the  loans, subsidi ze the  development  of thi s 
com pet ition ag ain st us in these  forei gn  cou ntr ies  on item s like shoes, 
what is goin g to be the  resu lt, in yo ur  opin ion , as we con tinu e to b uild 
up the  pro ductive  base an d capacity o f these coun tries?

Sena tor  G ore. I must  rem ind  you th at  M r. Wo odworth  is the  chief  
of staff  o f the Jo in t Com mitt ee and I  don’t be lieve he should  be asked  
to express an opin ion  on it .
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Senator Symington. I withdraw the question. Unfor tunate ly I was 
not here a t the first hearing and should have asked that  question then.

Senator Gore. Secretary Surrey is going to return and I think  he 
will be fair  "ame on this question.

Senator Symington. Thank  you, Mr. Chairman, and thank you, 
Mr. Woodworth.

TAX CREDITS FOR DOMESTIC PA RE NT  CORPORATION

Senator Gore. I would like to take up the question of investment 
credit for accumulation of assets in a foreign subsidiary with another 
provision of the treaty  which is deferral of tax on profits earned 
through  the sale of patents, know-how, or other kind of property to the 
foreign subsidiary. Do I  make my question plain ? Let me be more 
explicit.

If  a domestic corporation established a subsidiary in Thailand, 
manufacturing nylon, shoes, or any other matte r other than  oil and 
minerals and sold to this foreign subsidiary, or to the  foreign corpora­
tion of which the U.S. concern was p art  owner, U.S. patents, copy­
rights, know-how or other kind of property the sale of which would 
result in profit to the domestic concern, but the tax consequences of 
which would be deferred by this treaty,  could the domestic concern get 
an investment credit for its contribution to the capital of the foreign 
concern ?

Mr. Woodworth. The definition of “new investment” would not 
allow this  type of investment to qualify for the credit  Mr. Chairman. 
The te rm “new investment” is defined here as meaning the transfer of 
money or tangible personal property. The patent or copyrigh t would 
not qualify because that would not be tangible personal property . It  
would receive the deferral  but it would not be eligible for the invest­
ment credit.

Senator Gore. Well, must capital contribution be fo r the purposes 
of new investment in order to obtain  investment credit ?

Mr. Woodworth. Yes, tha t is correct. It  is new investment. But 
of course the case tha t you described would have been new investment 
but it isn’t money or tangible personal property; tha t is what would 
deny the credit in that case.

Senator Gore. Suppose it is a going concern, not a newly established 
one. As I  read th is treaty, I  became quite quizzical about the deferral 
of taxat ion on current  income by a domestic concern, and particu larly 
as it might be related to so-called investment credit or credit for 
accumulation of assets in a foreign corporation.

Mr. Woodworth. Article  5 on page 11 states tha t you receive “a 
7-percent credit for the new investment made by such person and 
eligible corporations during  such year” and then it goes on to also add 
tha t you receive it for a share of retained earnings or reinvested earn­
ings. But i t is limited to what they define here as new investment.

Then, new investment, defined over on page 13, means the transfer  
of money or tangible  personal property by a resident of the United  
States or U.S. corporation to the eligible corporation other than in 
satisfaction of a preexisting  indebtedness, but only to the extent tha t 
the asset does not represent directly or indirectly funds borrowed 
within Thailand. Immediately following the  transfer the asset must
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also be used or held for use by the eligible corporation in the active 
conduct of a qualified trade or business, and such resident or corpora­
tion must not receive in the taxable  year in which the tra nsfe r is made 
payment in consideration thereof other than  payment in the form of 
stock or indebtedness of the eligible corporation.

Senator Symington. This is involved.
Mr. Woodworth. Yes.

PROV ISIONS FAVORABLE TO DOMESTIC CORPORATIONS

Senator Symington. This is a broad credit plan. It  is going to be 
negotiated out as a result of the manipulat ions and relationships be­
tween the corporations, parent corporations, parent corporations whol­
ly owned, paren t corporations 51-49 owned, paren t corporations 49-51 
owned, et cetera, et cetera. This gives an open door, you might say, 
does it not, to negotiations which can operate very favorably to the 
home corporation on the basis of how it continues its investments?

Mr. Woodworth. Yes, I think tha t is correct. I think it is intended 
to be favorable to the home company. I think (hat is the purpose of 
the negotiators, to encourage investments.

Senator Symington. To the home company’s investments in the 
foreign countries?

Mr. Woodworth. Yes : tha t is right.
Senator Symington. I am reading  from Mr. Surrey’s statement. I 

want to be sure what this tax credit means.
In our convention with  less developed countries  we have taken the view that  

withholding tax ra te  of dividends paid  to U.S. paren t companies should be, 
withholding tax  rat es should be, reduced only to the  point where the total taxes 
imposed on the profits earned in the  foreign country  and remitted  to the  United 
States do not exceed the  U.S. tax  corporate  income generally . This  objective 
is consis tent with a policy of eliminating tax  obstacles  to the flow of priv ate 
capi tal into the less  developed countries.

That has to do with equal tax equalization, as I understand it. Then 
he continues:

Our tax  conventions also seek to assure  nondiscrim ination in tax  treatm ent  
for American indiv idua ls in business ventures abroad . It  is not uncommon for 
natio nals  of one c ountry to find themselves  subject  to  heavier taxe s in the foreign 
country in which they are  residing tha n the  nat ionals of th at  foreign country. 
Through tax  conventions we have been able to secure  commitments from other  
countr ies that  U.S. citizens will get the  same tax  treatm ent as nat ionals  of the 
count ry in which they are  living.

That is clear and informative but  does not have anything to do with 
what we are talking about, does it ?

In other words, this goes beyond any equalization of the American 
taxpayers position. This is a st raigh t subsidy to any American com­
pany or individual  to put money into any country which gets the 
benefit of this tax credit ; isn’t that correct ?

Mr. Woodworth. I think tha t this is, as you state, a lowering of 
their  domestic tax.

Senator Symington. This is no equalization treaty,  at least on the 
point we are discussing.

Mr. Woodworth. No, this feature  of it is not directed to equaliza­
tion. There is a provision in here which makes it  clear tha t our n a­
tionals cannot be taxed more heavily than nationals of Thailand.

Senator Symington. I understand. But this isn’t a case of giving 
a credit to the government or the person involved, because this is a
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credit which means tha t the government will not get the return it 
would have gotten if this bill is passed.

Mr. Woodworth. Tha t is correct. This does give to an investor in 
Thailand a credit which he would not have received if  he invested 
somewhere else and tha t credit does reduce U.S. tax.

Senator Gore. And also give him a defe rral upon income from the 
sale of property to the foreign corporation ?

Mr. Woodworth. That is correct.

BE NE FITS  FOR INVE ST ING IN  TH AILA ND

Senator Symington. Would you say the domestic company consid­
ering a foreign corporation could look on th is as a special reason for 
investing in Thailand, because they would get a c redit in Tha iland in 
addition to the very favorable labor ra tes they would obtain ?

Mr. Woodworth. Yes; tha t is intended as an inducement to invest­
ments there. I should say this, in fairness, if he invests in this country 
he does receive the domestic 7-percent credit. Now the domestic 7-per- 
cent credit  is, in the areas th at we have discussed so far, narrower in 
its application than this foreign investment credit.

Senator Symington. I think that is a point Senator  Gore was 
bringing out.

Mr. Woodworth. Tha t is correct.
But there is one aspect in which it is not narrower  and I think th is 

should be understood by the committee. The domestic investment 
credit actually is available, if you have an asset with a life  of 8 years 
or more, every 8 years with respect to the same sum of money. Now 
tha t would not be true in the case of the foreign investment credit, 
because the foreign investment credit is available when you invest in 
the foreign concern and only at that time.

Senator Gore. Would you make that poin t again?
Mr. Woodworth. Yes.
Senator Gore. As the late Senator  Kerr used to say, “drive tha t 

one by me again.”
Mr. Woodworth. All right,  let me do it  with an illustration.
Senator Gore. Well, state your principle first and then give us the 

example.
EI GH T YEAR CYCLE OF CREDIT

Mr. Woodworth. The principle is tha t the domestic credit is avail­
able with  respect to the same sum of money every 8 years i f you are 
investing in an asset that has at least an 8-year life. When you buy 
an asset, you receive a 7-percent credit. At the end of an 8-year pe­
riod presumably you have recouped enough through depreciation 
reserves to replace the  asset. At  th at time under the domestic credit 
you are  eligible for another 7-percent credit. Tha t is what I call the 
rollover etlect, the domestic investment credit does have a rollover 
effect; this is, you receive it again as you replace.

Now, in the case of the foreign investment c redit tha t is set forth 
here-----

Senator  Gore. You get i t repetit ively as you replace it?
Mr. Woodworth. Tha t is correct, repetitively as you replace.
Senator  Symington. As I remember it, w’e used to take 16 percent 

on machinery. Tha t would automatically handle the problem of 8
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years. I f  you are going to replace  machi ner y over here on a 7-per- 
cent  c red it, the  the ory  is th at  you have washed out your  d epreci ation 
allowance. Then in the  case of Th ai land , where you depre cia ted  out 
und er t he  th eory th at  a m achine is no good,  i f y ou had a r einves tment 
of capit al in orde r to buy new m ach inery,  you w ould  be able  to  ge t the 
7-percent un de r th is t reaty,  would you  not?

Mr. W oodworth. Th e po int  I am tryi ng  to  make is th is : In  the  
example that  you  cite, in T ha ila nd  if  you  also  take  the  money f rom the  
Un ite d State s and invest  it in a pa rt ic ul ar  asse t in your  s ubsid iary in 
Th ai land  an d y ou r asset wears out and yo u have  a dep rec iation rese rve 
and  you replace th at  asset  out  of the  dep rec iat ion  reserve. In  thi s 
case you don’t receive a second 7 -percent  credit.

Senator  Symin gton . But  you wou ld if  you pu t new money in?
Mr. W oodworth. Yes. Bu t pre sum ably if  you rep lace asse ts via 

dep rec iat ion  rese rves  you do ge t the dom estic  cre dit  again  wi tho ut 
co ntr ibuti ng  new fun ds  whereas you do not in the  foreign investment 
cred it.

Sena tor  S ymington . I see.

EFFECT  OF RESERVES ON INVE ST MEN T CREDIT

Sena tor  G ore. Let  me ask you, if  t hi s dep rec iat ion  reserve ope rates 
as an accumula tion  of assets, t hus q ua lif ying  as reta ine d earn ing s, does 
th at  ge nerate investment credit?

Mr. W oodworth. I have  tri ed  to th in k of  concept  in terms  of  re ­
tained ear nin gs  because  here  it is true  th at  y ou are  r eceivin g t he  f or­
eign  investm ents cre dit  where you have not placed  new money in the  
for eig n concern bu t it  doesn’t seem to me as  if  th at is qu ite com parable 
to the  dep rec iation reserve, because th is is yo ur  pro fit on your  invest ­
ment in the  for eig n cou ntry, whereas yo ur  dep rec iat ion  rese rve  is 
merely a re tu rn  of your  origin al cost. You receive  your  7-percent  
domestic  cre di t fo r the  re tu rn  of cost, which is reinvested,  ins tea d of 
income on the  prop er ty . I t  is tru e th at  in the case of the ret ain ed 
earnings  th at  you  can  genera te an a dd ition al foreig n investm ent  c redi t 
fro m your ear nin gs  abro ad,  but  I  d on’t believe that  th at  is comparable 
to the  rol lov er in th e dep rec iation reserve.

Senator  Gore. Well, w hethe r co mparable  or  not, deprec iat ion  all ow­
ances, acceler ated  or o therwise , become a part  of  ear nin gs,  no t p erha ps  
fo r tax purposes, bu t from the stan dp oint  of  ret ain ed  earnin gs.

Mr. W oodworth. Wh en we speak of  re ta ined  earnings we usu ally 
mean  ea rni ngs ov er a nd  above y our expenses,  an d depr eci ation rese rves  
would be  one o f you r expenses.

Senator  Gore. Is n’t that  say ing  yes to my p rop osi tion ?
Mr. W oodworth. I  don’t q uite believe it is, Se na tor  Gore. I  t hink  

th at  w ha t I am say ing  is  th at  you can receive the  domest ic c redi t w ith  
resp ect to a reinvestment which rep resent s a re tu rn  on your  exist ing  
costs whereas  the for eig n investment cre dit , as set fo rth  in these con­
ventions, you receive only  in the  case of  new contr ibu tions or  in the 
case of  earnin gs  over an d above costs.

Se na tor  Gore. Th is raises a n in ter es tin g p oin t. W ha t would  be the  
effect of th e laws in Th ai land  w ith  respec t to  depre cia tion an d r eta ine d 
earnings ?

Mr. W oodworth. I  am af ra id  I am not sufficiently fam ili ar  with 
Th ai land  to tel l you.
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Senator Gore. I must race ahead of you to acknowledge th at I am 
not either, but I wonder what effect it would have.

Mr. Woodworth. I don’t know enough about how Thai land com­
putes their tax to be able to answer tha t for you, I  am sorry.

Senator Gore. Well, maybe we will look into that.
Mr. Woodworth. There is one other feature I have not mentioned 

on the investment credit.
Senator Gore. You mentioned two features and we have been t alk ­

ing about the second one. Are you going back to the number one ?
Mr. Woodworth. I think  at one place or another in our discussions 

we hit on most of the features of the investment credit, and I was 
more or less keeping track  of them and t rying to see what it  was that 
had not been mentioned yet and I  think  the only basic items I need to 
mention, is the  fact tha t it is limited to assets of a business where 80 
percent of the assets are in Thailand and used in the business there, 
and 80 percent of the income has to be derived from one of these 
qualified businesses. I think I did list, in answer to one of Senator 
Symington’s questions, the different types of qualified businesses. 

‘Senator Gore. Well, you listed the types tha t are not qualified.
Mr. Woodworth. Well, the  ones tha t are qualified are manufactur­

ing with the exception that  I  noted before of extraction, refining and 
smelting; retail sales of p roperty , retail establishments, fishing, agri ­
cultura l pursuits and services in the case of financial, technical or sci­
entific, engineering or architec tural services. It  would not cover a 
nightclub such as Senator  Pell made reference to the other day.

Senator Gore. We will resume Monday at 10 o’clock.
(Whereupon, at 11:30 a.m., the subcommittee recessed, to recon­

vene Monday, August 16,1965, at 10 a.m.)
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U nited States Senate ,
Subcommittee of the  

Committee on F oreign Relations,
Wa shi ng ton , D.G.

The subcomm ittee  met, p ur su an t to  recess, at  9 :45 a.m., in  room 4221, 
New Sen ate  Office Bu ild ing , S enato r A lber t Gore pres iding.

P re se nt: Se na tor  Gore.
Se na tor  Gore. The com mitt ee wi ll come to o rder.
Mr.  Woodworth, you  m ay con tinue with yo ur  p resentat ion .

STATEMENT OF LAURENCE N. WOODWORTH, CHIEF OF STAFF, 
JOINT COMMITTEE ON INTERNAL REVENUE TAXATION— Re­
sumed

Mr. W oodworth. Th an k you, Mr . C hairm an.
You asked some ques tions  the  othe r day th at  I  was at th at  time  u n­

able to fu lly  answ er. I have tri ed  to  do a lit tle  rese arch on the m in 
the meanw hile .

RESPONSIBILITY FOR HANDLING REGULATIONS

One of  them  involved the issue of  how the reg ula tions  are  hand led. 
I t is my u nd ersta nd ing now t hat  each co un try  prepare s i ts own reg ula­
tion s i n m uch the same m anner as reg ula tio ns  under t he  In te rn al  Rev e­
nue  Code ar e p rep are d.

These reg ula tions  in bo th cases are  prep ared  ind ependently one of 
the  other. I f  the re is a ny im po rta nt  difference of  view then  t he re are 
dip lom atic negotiations be tween the tw o countr ies.

I f  the d ifferences continue, then the  regulat ion s o f t he  coun try  where 
the  income is ear ned  wou ld govern .

I f  th e diffe rence was o f such  a  m ajor  ch ara cte r it  is possib le t hat  the 
trea ty  its elf  would be abrog ate d because of  the  dif ferent  in te rp re ta ­
tions.

Th e t axpa ye r, if  he d iffe rs fro m the reg ula tions  in his  point  o f view 
as to  wh at the law is un de r the trea ty , has  access to the  court s in the 
usual m anner.

Also on the ques tion  of  the  t yp e of income which w ould be real ized  
if  you did  not  have the  defer ra l un de r art icle 6 of th is  provisio n, there 
is a-----

Se na tor  Gore. I f  you did  no t—i f t he  ta xp ay er  di d no t avai l h ims elf 
of  the de ferra l ?
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Mr. Woodworth. Yes, ordin ary  income is the type  of ga in th at  
would occur unde r section 1249 in the  eve nt you make a tran sfer  of a 
pa tent  to  a foreig n c orp oration  in  which you h ave a t leas t a  50-percent 
control . I f  the for eig n corpo rat ion  were  con tro lled to the  exten t of 
50 percen t in the  absence of th is pro vis ion  in the tre aty you would 
have ordin ary  income upon the  ga in rea lize d by the tr an sf er  of the  
pa ten t.

Sena tor  Gore. In  the  absence of  which pro vis ion  ?
Mr. W oodworth. In  the absence of a rti cle  6.
Se na tor  Gore. Of the tre aty ?
Mr. Woodworth. Of  the  tr ea ty ; yes.
Ar tic le G of the  t re aty provides for no recognit ion  of a ga in where  

you make one o f th ese tr an sfe rs  of  pate nt s in exchang e f or  stock  in  the 
for eig n c orp ora tion.

How ever , i n the  ev ent th at  th e corpo rat ion  does not come u nder sec­
tio n 351, under pre sen t law if you  have  an 80-p erce nt con trol , the n 
again  in the  case of th e t ra ns fe r there  would be no  gain a t all.

Bu t i f you  have less than  80 perc ent  contro l, and  you a re t ra ns fe rr in g 
pa ten ts,  the  usu al case th at  you wou ld hav e ordina ry  income and not  
capit al ga in income.

I  believe th at  is—yes.
Senator  Gore. Th e t erm s of  the t re aty cover  m att ers o the r th an  p at­

ents?
Mr. W oodworth. Tha t is correct.  Th e trea ty  in art icl e 6 covers 

pa ten ts,  in vention s, de signs , models designs, s ecre t fo rm ula s or process, 
or  simi lar  p rope rty  r ight , inf orma tio n con cerning indu str ial , comm er­
cial,  or scientific know ledge, expe rienc e or  ski ll or  tech nical, man a­
geria l, enginee rs, arch ite ctu ra l, scienti fic, skil led, indu str ial , commer­
cial,  o r l ike services.

So it is tru e th at th at  covers more th an  j us t pa ten ts. An d I  shou ld 
also say th at  1249 covers more  th an  ju st  pa ten ts,  too. Sec tion  1249 
covers  a pa ten t, inv ent ion , model or  design , w hethe r or not pa ten ted , a 
copyrig ht,  a secret form ula  or process, or any  othe r sim ila r pr op er ty  
rig ht .

So th at  it  covers much of wh at is inc lud ed in ar tic le  6, b ut  no t all  
of  it.

To the  ex ten t you are  making  a tran sfer  for  serv ices and t hat  is p os­
sible under art icl e G, to th at  ex ten t, y ou ordina ril y wou ld receive o rd i­
na ry  ga in in an y event  on a tr an sfe r.

I th ink th at  there  were  two points, which I  did  n ot make clear the 
oth er day on the in ves tment  cre dit ------

Sena tor  Gore. Ab ou t th is pa rti cu la r p oin t, o r another ?
Mr. W oodworth. An othe r point.

PROVISIONS W HICH  ENCOURAGE JOI NT  VENTURES

Se na tor  G ore. Before leavin g t his  one. Is  th is the  p rov isio n in the  
trea ty  which in your  opinion is des igned to encourage  or  would have 
the effect of  en coura gin g jo in t ven tures ?

Mr. W oodworth. Yes.
Se na tor  Gore. I s there any  oth er trea ty  pro vis ion  which, in your  

opinion , wou ld encourage  joint  ve ntures?
Mr. W oodworth. I  supp ose the inv estme nt cre dit  its elf  wou ld en­

courage  jo in t ventu res  to  some exten t because you  mu st have a 25-
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percent control in the foreign corporation in order to receive the in­
vestment credit, but I can’t think of any other provision.

Senator Gore. This would encourage wholly owned as well as join t 
ventures ?

Mr. Woodworth. The investment credit, yes. It  will encourage 
anyth ing from a hundred percent down to 25 percent.

The technical assistance t rans fer or the tax deferra l we have just 
been talking about actually should encourage anything from 80 per­
cent down because you already receive essentially tha t same treatment 
under present law if  you have 80-percent control or more.

The two points tha t I think tha t I had n't made clear under the 
investment credit are limitations tha t are involved there. One is the 
recapture provision. Under this recapture provision the U.S. tax ­
payer has to recompute his tax and pay the additional  amount as i f no 
credit existed if cer tain tilings happen. What can result in this recap­
ture of the credit is what you might call disinvestment within a 5-year 
period, 3 years back and 1 year forward , and then,  of course, the cur­
rent year, so tha t there is a 5-year span. Therefore, if during this 
period of time you have made any investment and you now reduce 
your investment in the foreign country, then to th at extent there is a 
recapture of the credit previously allowed.

There, of course, is a recapture  provision under the domestic invest­
ment credit which is relatively different from this. The recapture 
under the domestic investment credit cover a period of 6 to 8 years, 
which is slightly longer than the recapture provision in this conven­
tion. Moreover, under the domestic credit  there is a recapture where 
you don’t retain the asset.

The recapture provision applies under the convention where you 
remove pa rt of your investment from the foreign corporation.

I do not believe I made it clear the other day tha t you receive the 
investment credit in the case of transfers  of property only if you 
transfer  American goods to the foreign concern. I assume it was de­
signed to prevent an adverse balance-of-payments effect.

I believe tha t I have discussed article 6 sufficiently so tha t I need 
not go into tha t any more.

Article 7 relates to shipping and transporta tion. The convention 
provides an exemption for airlines which are registered in the United 
States, and vice versa, and also a 50-percent reduction in the tax on 
shipping. The usual treaty provides for complete exemption on 
shipping. This, therefore, is a step in the  direction of the customary 
treaty , but does not go as far.

TAX ON DIVIDENDS

The next article I would like to comment on is article 9 which deals 
with the treatm ent of dividends. The more or less traditional  rule 
tha t we have tried  to develop in tax treat ies would call for a 15-percent 
flat rate  tax  on dividends paid  by corporat ions of  eithe r country. Of 
course, we have a statutory rate of 30 percent, therefore, this repre­
sents a 50-percent reduction.

In  addition, under present law we have a gradua ted rate as f ar  as 
individuals are concerned, where a higher tax would result but only 
in the case of incomes above some $21,000.

In addition, under the usual arrangement we try to have a 5-percent 
rate in the case of treaties on dividends from closely held corporations.
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The Thailand treaty actually does not  go as far as the usual t reaty 
in this respect because it  provides a dividend rate  of 20 percent, but 
only in the case of dividends received from a foreign corporation to 
a domestic parent. So this is really a small por tion of what is usually 
negotiated in this area.

The Thai tax rates on these corporations range from 15 to 25 per­
cent, with 25 percent being the more usual. As I  have just indicated, 
the U.S. rate  is ordinar ily a t least 30 percent, so in this area the United 
States has reduced i ts ra te from 30 to 20 and Thailand from 25 to 20 
in most cases.

I believe tha t I  can explain why this was thought to be a satisfactory 
arrangement. This is because the relatively small reduction in the 
Thailand tax makes it possible to credit the entire Thai land tax 
against U.S. income. Let me expla in it this way: The regular cor­
porate ra te on the Thailand corporation is 25 percent or maybe as high 
as 25 percent.

If  you have a 20-percent ra te of tax on the income which is left 
afte r the payment of the corporate tax, then on this 75 percent tha t 
still remains a fter  the payment of the  25 percent you have an overall 
tax of approximately 40 percent. This can be computed by taking 
25 percent of the 100 percent, plus 20 percent of the remaining 75, 
tha t is 25 plus 15, or 40 percent in tota l.

For ty percent actually can be completely credited against the 
U.S. tax of 48 percent. Actually you m ight thin k tha t a large r tax 
could be credited in this case, but that isn’t tru e in most cases in the 
case of less developed countries  because of the fact we do not gross 
up the dividends from these corporations.

Therefore, this relatively slight reduction from 25 to 20 percent does 
have the effect of making the full tax creditable.

I wanted next unless you have some question on the dividend article, 
to comment on article 11, royalties.

Senator Gore. Before you leave tha t---- *
Mr. Woodworth. I may have gone over tha t too fast.
Senator Gore. From what you said, i t would appear that  the tax of 

a U.S. corporation or individual  doing business in  Thailand might  
amount to very li ttle for the  U.S. Government.

Mr. Woodworth. That would certainly be true  in the case o f a 
corporation receiving dividends from a subsidiary. I think  there will 
be almost no net U.S. tax  paid because of the way the  crediting  device 
works. But  this does not apply in the case of individuals because 
the special 20-percent rate does apply  in tha t case.

CHA NGE S TREATY WOULD MA KE  IN  TAX TREA TM EN T OF DIVIDENDS

Senator  Gore. Then I will confine my question to the case of a 
corporation. Would you distinguish once again the difference under 
present law, the different tax t reatment, from U.S. tax treatment of  a 
U.S. corporation doing business in Thailand with respect to dividends 
paid under present law, and as it would be if this treaty  should be 
ratified ?

Mr. W oodworth. All right.
Under  present law, first of all, there is payment of a corporate tax in 

Thailand of approximately 25 percent. In  addition, there is a pay­
ment with respect to the dividends paid by tha t corporation of approxi-
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mately another 25 percent. This does not mean 50 percent in total, 
because the  first 25 percent is on 100 percent of the income, and the 
second on 75 percent.

I believe that the two of them add up together to a tax of approxi­
mately 43, 44 percent, in that range.

Now, because we do not tax the total corporate income in the case of 
less developed countries, which is represented by the dividend coming 
back, but rather the dividend payment received afte r these payments 
of Thai land tax, the  U.S. tax in terms of the original hundred  dollars 
that we s tarted with turns out to be between 41 and 42 percent.

Senator Gore. This is on dividend?
Mr. Woodworth. Yes; this is on dividends. So tha t as a result, 

there is a s light excess of Thailand tax which cannot be credited at the 
present time. It  is 1 or 2 percentage points that cannot be credited at 
the present time. Lowering the Thailand tax by 5 percentage points 
wipes out th is small excess credit. So that with the convention there 
is no U.S. tax as such.

Senator Gore. So tha t the effect on the U.S. Treasury is negligible?
Mr. Woodworth. Yes, that  is correct.
•Senator Gore. It  operates really as a reduction of the Thai tax 

on the profits of the  U.S. corporation  doing business in Thailand ?
Mr. Woodworth. Yes; that is correct. The United States in this 

case gets practical ly no tax  at all, either under present law or under 
the treaty.

What happens is that the Thailand tax is reduced slightly, usually 
from about 25 to 20 percent in the case of the second of these two taxes 
I have named.

Apart  from that,  the regular dual tax system continues to apply 
as under present law. In  o ther -words, in the case of  a dividend paid 
by a Thai land corporation to a U.S. individual, it would continue to 
be 25 percent, the withholding ra te would be in the neighborhood of 20 
percent, and then the U.S. recipient would receive a foreign tax credit 
for this which would, in effect, mean in most cases no additional 
U.S. tax.

I shall now discuss the treatment of royalties.
Under  the tax trea ty there is an exemption for  nonmineral royalties. 

In the case of Thailand, there is a rate of 15 percent so tha t again, as 
in the case of dividends this convention does not move as far  in the 
Thailand Treaty  as is the customary procedure. The effect of tha t 
is, so fa r as the individua l is concerned, is that the tax is paid to T hai­
land and not to  the United States.

TAXES ON PERS ONAL SERVICES

The next article th at I  was going to discuss is article 13 dealing with 
income from personal services.

Here we have to look both at the code and at the treaties. The 
Internal Revenue Code does not tax a nonresident alien i f he is here 
less than 00 days and if income he receives in that  period is not over 
$3,000, if he works for a foreign individual, partnership,  or  corpora­
tion, which is not engaged in business here or fo r a foreign branch of 
a U.S. corporation.

The tax  conventions, in most cases have extended this 90-day period 
either to 180 or 183 days and they usually  have imposed no limita tion
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as to the  am ount of  income th at  the  indiv idua l could  ea rn in the  
Un ite d State s du ring  t hat  p eriod. In  oth er words, the $3,000 lim ita ­
tion  under the  code is in effect removed in most conventions.

The Tha ila nd  T re aty adopts t he  ge neral  convention rul e t hat  I  have 
just described to  you, except th at  it  does impose a do lla r lim it in the  
case of  en ter tainers.  Th is lim it is $100 a  day, or  $3,000 a yea r. Apa rt  
from  th at  the  g enera l convention  rule th at  I  have mentioned  app lies .

ST UD EN TS  AN D TRA IN EE S

Artic le 15 relate s to studen ts and  trai nee s. Most tax  conventions 
have  lim ited the exclusion for stu dents and  tra ine es to rem ittance s, 
as it is called, which the y receive f rom  abroa d, if used for t he ir  m ain ­
tenance or  education.

Usually  i n most t ax  conventions t hey are  taxe d on th ei r U.S . source  
income whi le the y are  here, and  as fa r as sch ola rsh ips  are concerned, 
they are  eit he r tax ed  or  not taxed,  acc ord ing  to ou r gen era l In te rn al  
Revenue Code rule .

More  recent ly the  tax  conv entions hav e also pro vid ed that  the  stu­
dent or  tra ine e is to be tre ate d as a nonresi dent alien  in all cases. 
Th is has the effect of  clearing  up some con fusion because a studen t 
who stays her e long enough  finds his  sta tus as a nonres ident alien 
com ing into question, and  in some cases they hav e pro vided th at  he 
would be tre ated  as a residen t alien  and , the ref ore, subject to ou r tax  
laws  on his wo rldwid e income.

The Th ai land  t re aty is somewhat broade r in th is area than previous 
conventions. I t  pro vides a complete  exemption  fo r gran ts,  allo w­
ances, and awards. Also in the  case of person al services rend ered 
here in the  Un ite d State s it provides an exclusion of  $2,000 in the  
usual case, and $5,000 in t he case of medical studen ts. It  a lso p rovides  
th at  t hi s exem ption can apply  fo r a  pe riod o f u p to 5 yea rs. It  sh ould  
be c lear  t ha t th is is somew hat more  l ibe ral  than  is avail able to Am eri ­
can students  also stu dy ing here  because  they do not receive the  $2,000 
exclus ion.

Con sistent  wi th pr io r treaties governm ent -spons ored tra inees re ­
ceive an exemption  of  up  to $10,000 fo r services perfo rmed here  and 
$5,000 fo r othe r trai nee s.

Se na tor  Gore. I s th at  unde r the code?
Mr. W oodworth. No; th is is un de r the tax  tre aty . Th is is under 

the T ha ila nd  T reaty,  and in thi s r eg ard it  is c onsisten t wi th what they 
have pro vid ed in pr io r trea ties .

Sena tor  Gore. Developed and  undeve lope d cou ntr ies  alike?
Mr. W oodworth. Yes; I believe  th at is tru e, wi th both developed 

and  less developed coun tries .
Frequentl y the am ount ref err ed  to  in the  case of the  gov ernm ent-  

sponsored tra ine es are amoun ts which are pro vid ed by the  govern­
ment itself , eit he r the  U.S . Gov ernmen t or the  for eig n governm ent.

CHARITABLE CONTRIBUTIONS

The next ar tic le  th at  I  thou gh t I  should  comment on is art icle 18, 
which dea ls wi th  chari tab le con trib utions.

He re  there is a conside rable am oun t of  con fusion as to w hat  actually 
is provided unde r pre sen t law. Und er  the  In tern al  Revenue Code
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there is no deduction for a contribution by an individual  directly to 
a foreign organization. However, it is possible for the individual to 
make a contribution to a U.S. organization even though it in turn  
spends the amount abroad directly for charitable purposes. This is 
a device -which has been used fai rly frequently.

U.S. corporations cannot make a contribution  even to a U.S. foun­
dation or t rus t if tha t amount is to be spent abroad. But, strangely 
enough, they can make it to a  U.S. corporation if the amount is to be 
spent abroad.

I can’t explain why the tax law is tha t way, except that I th ink per­
haps it has existed over a long period of time.

We have only two t reaties which contain special provisions relat ing 
to charities. One is Canada and the other is Honduras.

In  this case, under these two treaties, the  individual corporat ion can 
make direct contributions to the foreign organization but the amount 
which may be deducted is limited to the  applicable  percentage of fo r­
eign income. In  other words, in the case-----

Senator Gore. You say it is limited to what ?
Mr. Woodworth. To the foreign income tha t is involved. In other 

words, you cannot receive a charitable contribution or deduction for a 
contribution to a Canadian charity except to the extent of 30 percent 
in the  case of an individual, or 20 percent, if that  limitat ion applies, 
of your Canadian income.

In the case of a corporation, of course, t hat  l imitation is 5 percent 
instead of the 20 or 30 percent. But the point tha t I am making is 
that it is limited to tha t percentage of your Canadian income or Hon­
duras income.

Now, in the case of Thailand, the contributions can be made to a 
Thailand corporation or organization without regard  to the propor­
tion of your income which comes from Thai land. In other words, you 
can give up to, in the case of an individual, up to 30 percent of your 
worldwide income to a chari ty in Thailand.

Senator Gore. And deduct it ?
Mr. Woodworth. And deduct i t ; yes.
Senator Gore. From the  U.S. tax ?
Mr. Woodworth. Tha t is righ t. That is assuming, of course, that  

it is the kind of charity  which would qua lify for the 30-percent chari­
table contribution deduction. There are those th at only qualify for 
the 20 percent and then, of course, in the case of corporations it would 
be 5 percent.

Senator Gore. This is an administrative  problem and i f you would 
like to defer to the Treasury Department for an answer, tha t will be 
all right.  But I am wondering how the U.S. Treasury Department 
could determine when and if a Thailand organization was properly 
classified as a charitable  organization or how it could police such 
changes in its nature and function as might occur ?

Mr. Woodworth. Well, let me say. first of all. that  there is a pro­
vision in here that it must be a qualified charity. Now. I have had 
some discussions with various people as to what exactly this means. 
One point of view th at I have heard expressed is that  the Thai land 
charity  has to obtain a ruling  from our Internal Revenue Service to 
the effect that, it is a tax exempt organization of the  appropriate type 
before the contribution can be deducted.
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Another point of view, and frank ly I can’t say which is going to govern in this case at this time, is simply tha t it must be of the type which would qualify, and tha t it need not have actually obtained a ruling that it is qualified.
I th ink that  there will be difficulties in knowing when these charities do qualify. I th ink th at will be an importan t adminis trative problem.Senator Gore. Would it not also be an adminis trative problem to police and determine whether the  operations  subsequent to qualifying remain of a qua lifying nature?
Mr. Woodworth. Yes; I would assume tha t it  would be a prob­lem in tha t respect. We do have the righ t to request the exchange of information  under the treaty,  and I believe th at tha t is the official way in which the  Treasury  Department would seek informat ion on the status of the charity.
Senator Gore. I will not attempt to go into the general question of the qualification of a charitable contribution. This is a wide-rang­ing subject in and of itself, so I will leave th at to the  Treasury.

SOURCE RUL ES FOR TA XING

Mr. M oodworth. The next article is, that I was going to comment on was, article 19, which deals with the source rules for tax purposes. The United States in most of its tax treaties attempts, to the extent possible, to  patte rn these source rules afte r the United States Code source rules. The purpose, of course, is to prevent double taxation to the fullest extent possible, and the Thailand Treaty  in general does follow the U.S. source rules and, therefore, will prevent double tax ­ation in most cases.
There is one variation from this in tha t interest is considered to be derived from the source where i t is earned. Interest generally is considered to be sourced where it is earned, but i f paid by a permanent  establishment in a country under this treaty it will be considered as being source there.
This is a slight modification of the usual rules and I  might say that it probably is in accord with the source rules th at are being developed in a bill on the House side at the present time dealing with taxation by the United States of nonresident aliens and foreign corporations.Article 22 is a provision dealing with the elimination of double taxation, and I  should, of  course, po int out tha t the United States has by statute a foreign tax credit designed to prevent double taxation, and under the Thai  T reaty , Thai land will gra nt a foreign tax credit for income which is sourced within the United States.
There is ano ther article which should be mentioned, the article deal­ing with nondiscrimination, article 23. It  provides that  our citizens are not to  be treated  any worse than theirs  under their tax laws, and for the first time, this is extended to the fact tha t U.S. subsidiaries which are in themselves foreign corporations, so that Thailand will not be able to trea t U.S. subsidiaries which are incorporated under their  laws any worse than  other corporations under their  laws.Articles 24 to 30 for the most par t deal with administra tive matters and I believe don’t require much comment. It  is in this area tha t you have your provision for consultation in order to prevent double taxation, if any problems should develop.
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There is one provision here which I think is interesting. There is 
a provision which indicates tha t in general terms this is not to affect 
the right of any country to  tax its own residents or citizens or its  own 
corporations. However, there are cer tain exceptions put on this, and 
the most important of these are the provisions for  foreign investment 
credit, for the technical assistance, for the charitable contributions, 
and for the foreign tax credit.

In other words, in these areas the trea ty is in effect limiting the right  
of the  United States to tax  its citizens and residents.

Senator Gore. Will you say tha t again ?
Mr. Woodworth. Generally speaking, the tax conventions have a 

rule which says that in no event are these intended to limit the righ t 
of the country to tax i ts own nationals.

Senator Gore. That is either the United  States or the other 
country ?

Mr. Woodworth. Tha t is correct, the United States to tax its na­
tionals, or Thailand to tax its nationals. There usually are some 
exceptions to this, and I have found in working on tax laws th at it 
is these exceptions which cause the trouble when Congress changes 
the tax  laws.

The areas where these exist under the Thailand treaty , and that is 
what I was pointing out, is the investment credit we have discussed 
earlier, the provision for tax deferral in the case of technical assist­
ance, the charitable  contributions, and the foreign tax credit.

So that  in these areas the treaties are intended as a limitation on 
the extent to which the United States can tax its own nationals.

EFFECT  OF TREATY ON DOMESTIC TAX PROCEDURES

Senator Gore. Is this the first treaty , or if ratified would this be 
the first treaty which, by its  ratifica tion, would directly reduce taxes, 
U.S. taxes, on its own citizens?

Mr. Woodworth. I assume you are refe rring  there on U.S. in­
come, U.S. source income ?

Senator Gore. Yes.
Mr. Woodworth. I think there  have been minor exceptions to that . 

I think there have been some cases where we have done it  in the past, 
but they have been very few and quite insignificant.

Here the reduction on U.S. income is significant because of the 
investment credit and the  tax  deferra l and also, to a lesser extent, the 
charitable contributions.

I would say that all three of those provisions represent an important 
depar ture in that  respect.

Senator Gore. Would you classify this tax reduction on U.S. 
citizens on domestic source income to be a principal effect of the 
proposed treaty ?

Mr. Woodworth. Yes; I think  I would. I think  tha t because of 
the importance of the foreign investment credit in this treaty, and 
also the deferral in the case of  technical assistance, I would say tha t 
that was a major effect of this treaty.

Senator Gore. Then, did I correctly understand you to say fu rthe r 
tha t even though the Congress should repeal the domestic investment 
credit, it could not do so with respect to the taxpayers who receive 
investment credit by terms of  the pending trea ty i f ratified?
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Mr. W oodworth. There is provision in the treaty for reconsider­
ation of this at the end of a 5-year period. So tha t at the end of a 
5-year period this could be reconsidered. However, I  think  you are 
correct ' that the trea ty does not contemplate that if the domestic 
credit should be repealed tha t tha t would just ify the repeal of the 
foreign investment credit.

Senator Gore. In  other words, one is not related to the o ther ?
Mr. Woodworth. Tha t is correct.
Senator Gore. Now, in the case of termina tion of article 5 ,1 would 

like to know your interpretation of parg raph 5, article 30. I will 
put the question more directly : If  we te rminate  a rticle 5, may an i n­
vestment already made continue to generate a U.S. tax cut through  
the reinvestment of earnings in  Thailand?

Mr. Woodworth. I would think not. In  other words, it would be 
my impression i f you terminate article 5 as such, you would be te rmi­
nating  any future investment credit arising  from-----

Senator Gore. Well, let me read you subsection (c) :
Any term inat ion under this  para graph shall not prejudice benefits available  

with  respec t to transactio ns entered into prior to such termination.
Mr. Woodworth. I agree that  is subject to the  interpretation of the 

type that you have suggested. I doubt i f th at is what it  is-----
Senator Gore. I have not suggested an interpretation. I have 

inquired if tha t inte rpreta tion would be possible?
Mr. Woodworth. I think it would be possible. I don’t believe that 

it would be likely. I believe the subsection (c) tha t you read is 
designed to, in effect, say tha t even though you terminate article 5 
tha t investment which you have already made down there and for 
which you have received a foreign investment credit will not be 
terminated by the termination of th is article.

Senator Gore. Well, even by your in terpretation just given i t seems 
to me it might still be possible for the benefits to continue to flow with 
respect to investments made prior  to the termination through the 
reinvestment of those earnings.

Mr. Woodworth. I recognize that it is possible to interp ret this as 
saying tha t earnings which arise after the terminat ion of the pro­
vision may be eligible for the credit. I doubt if tha t interpretation 
would be placed on it though.

Senator Gore. In any event, this is a mat ter which could be clarified 
by committee report.

Mr. Woodworth. Yes.
Senator Gore. If  the committee desires to recommend the treaty?
Mr. Woodworth. Yes; tha t is correct.

DATE OF TREATY IMPLEMENTATION

The one remaining point that  I  believe I  should comment on is the 
effective date. Generally speaking, the treaty is to take effect in 
the January following the exchange of instruments of ratification. 
In other words, if  Congress should act favorably on this  t reaty  and 
the treaty should be ratified this year, it would generally become 
effective next year. However, the investment credit is to become 
effective on the first of the year in which the ratification takes place.
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Th ere fore,  if  the  rat ifi cat ion  took place du ring  th is year,  it is my 
un de rst an ding  th at  th e inv estment cre di t would  be effective with 
resp ect  to  in ves tment  made  d ur ing th is  ye ar.

Sena tor  Gore. The committee is very gr ateful  to you,  Mr.  Wood- 
worth , fo r a very  able  pre sen tat ion . I t  is very like ly th at  a dd ition al 
ques tions of a techn ica l na tu re  wil l a rise  dur ing fu rthe r c ons ideration,  
an d if  so, qu estio ns will  be submi tted to y ou in wr iti ng  w ith  a r equ est  
fo r answer.

Mr. W oodworth. I  will be glad  to  mak e my self ava ilab le fo r the  
subcommittee.

Se na tor  Gore. Th e commit tee will  recess un til  10 o’clock We dnes­
day , at  which tim e Secre tary Su rre y will  con tinu e his  pre sen tat ion .

(Wher eup on, at  10:40 a.m., the  subcomm ittee  recessed, t o reconvene 
We dnesday, A ug us t 18, 1965, at 10 a.m.)
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W ED N ESD A Y , AUGUST  18, 1965

U nited  States Senate ,
Subcommittee of the  

Committee on F oreign R elations ,
Washing ton, D.G.

The subcommittee met, pursuan t to recess, at 10 a.m., in room 4221, 
New Senate Office Bui lding, Senator  Albert Gore presiding.

Pre sen t: Senators Gore, Lausche, and Pell.
Senator Gore. The committee will come to order.
Secretary Surrey, we have thus far  examined many, and I  believe 

most, of the details of this tax convention. And I believe tha t the 
provisions of the trea ty are now pre tty well understood.

It  might  be well then today to consider a few rath er broad ques­
tions. I hope this will be the last hearing  fo r Government witnesses. 
It  will be necessary to schedule 1 day for public witnesses.

The main purpose of this treaty, it seems to  me, is to promote for ­
eign investment, specifically American equity ownership of Thai 
production and distribu tion facilities by granting tax concessions 
against profits earned in the United  States or otherwise.

It  may also be argued tha t trade  will be promoted, but I think  the 
source rules and the permanent establishment rule may well work in 
a somewhat perverse way in this area.

ROLE OF TREATY I N  FOREIGN PO LICY

Now, my first question, Mr. Secretary, is this:  In  view of our experi­
ence with Pakistan and Honduras, treaties with these countries, the 
resentment over U.S. equity ownership in the Philippines, in Canada, 
and even in cer tain European  countries, will this tr eaty,  in your opin­
ion, actually promote our foreign policy objectives?

STATEMENT OF HON. STANLEY S. SURREY, ASSISTANT SECRETARY 
OF THE TREASURY—Resumed

Mr. Surrey. Senator, I don’t think  tha t I would st art  off exactly 
the way you did by saying tha t the main purpose of the treaty is to 
encourage U.S. investment in Thailand.

The main purpose of th is treaty  is to  have a double taxation  treaty 
with Thailand, with all of the usual connotations of a t ax treaty, to 
eliminate tax barriers  to t rade, commercial intercourse, cul tural inter­
course, and investment in Thailand.

One method, and probably the only method, of obtaining a tax 
treaty with Thailand, is the extension of an investment credit, similar  
to that  granted for investment in the United States.

89
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But the basic purpose of this treaty is the basic purpose of a ll our 
tax treaties, whether they are with industrial ized countries or less 
developed countries, and tha t is to increase the commercial, cultural, 
and investment relationships between the United States and the for­
eign country.

Senator Gore. Well, you have just said w’hat I  said.
Mr. Surrey. No, I added a number of things, Senator. I added 

commercial relationships, trade  relationships, export relationships, and 
cultural relationships, the whole context of relationships tha t a tax 
treaty is designed to facilitate by removing tax barriers, usually in 
the form of double taxation, sometimes in the form of tax irritants. 
This has been the purpose of our tax treaties. The Thailand treaty 
does not differ in tha t basic respect.

As to carrying out the policy of the United States, we think  tha t 
tax treaties, properly written, do carry out basic political and economic 
interests of the United States.

Senator Gore. Well, whether wise or unwise, it seems to me that the 
essence of the effect of the pending treaty, if ratilied , is a form of fo r­
eign aid, so to speak, by way of t reaty  rather than by way of the for­
eign aid program. Why, otherwise, would Thailand have an interest 
in U.S. reduction of taxes on its own nationals?

The only interest they could have in such an event would be the 
benefits tha t would be calculated, they would hope, to (low to them 
by way of fur ther  investment and development of U.S. corporations 
and nationals in their country. Is this not true ?

Mr. Surrey. Viewed from the standpoint of  Thailand, a tax treaty 
with the United  States in most of its clauses operates to restrict the 
scope of the Thai income tax.

Senator Gore. Operates how; I didn’t understand ?
Mr. S urrey. Operates to restric t the scope of the Thailand  income 

tax as it applies to Americans who trade  with Thailand, Americans 
who visit Thailand, and Americans who invest in Thailand.

Under conditions of tha t character, Thailand, like other less de­
veloped countries, has a problem in entering into a tax treaty.  When 
the industrialized countries enter into tax treaties with the United 
States, the United States restricts the scope of its income tax on in­
come leaving the United States and going to the foreign country. 
For  example, when we have a tax treaty with France, the United 
Kingdom or Germany, or the Netherlands, we reduce our with­
holding taxes and thereby restrict the scope of our income tax  to the 
benefit of the other country in view of the dividend flows, the interest 
flows, and the royalty flows th at leave the United States, and in view 
of the amount of t rade tha t these industrialized countries have with 
the United States.

TREATY A WAY  FOR TH AILA ND  TO ATTRACT CAP ITA L INFL OW

In Thailand, however, there is no such reciprocal benefit to Thailand 
because they have no investment in the United States, and very li ttle 
export t rade with the United States. Consequently, in the ir en tering 
into tax treaties they feel that  to justify the  restrictions  on thei r taxes 
they need some provision that  would encourage capial inflow to their 
country. They have sought such encouragement in a variety of ways 
in order to have what is to them a balanced treaty.
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W ith  mos t of the oth er countries, the y hav e entered into so-ca lled 
tax- sp ar ing tr ea tie s or  sometimes tre ati es  th at  exempt the  income when 
it is received in  the  ind ustriali zed coun tries .

Sena tor  Gore. I th ink I  would agree with th at . I was not  a tte m pt ­
ing  to  c riticize such a d esire on the  p ar t of Th ai lan d.  I  was tryin g to 
ana lyze  the  mo tivation  on thei r part  as well as ours fo r the  pe nd ing  
tre aty .

Mr. Surrey. I  th ink th at  is the mo tivation. In  oth er wor ds, they 
have to say to  themselves, do the y hav e a bal anc ed tre aty ? Do they 
have a docum ent  th at  they thi nk  they can ente r into  th at  is a f ai r reflec­
tion of thei r own interests? When all the  clauses in the trea ty  p ri ­
ma rily rest ric t the scope of  the  Th ai land  tax fo r the  bene fit of  U.S . 
vis itors, tra de rs , and investo rs, then  they  look to see whethe r t here are  
any  clauses which help Th ai land , and  in th is pa rt icul ar  trea ty  the  
pr im ary clause t hat  helps T ha ila nd  is pu tt in g investment in Th ai land  
on a pa r, general ly speaking,  wi th  inv estme nt in the  Uni ted Sta tes , 
insofar  as the inv estment cr ed it is concerned.

Se na tor  Gore. A lit tle  l ater  I  wou ld like  to come back and inquire 
as to w hethe r th is objective is an  advisable one on o ur p ar t,  and  wh ether 
it  can  best be  achieved by way of  t reaty,  o r by way of  o ther  p rog ram s. 
Bu t I  have , I  thi nk , had  more than  my sha re of quest ion ing .

Se na tor  Pe ll is h ere,  a very lea rne d Se na tor  and very inte res ted  in 
th is field, and I would like,  i f you m ay excuse me, to  de fer my fu rthe r 
quest ion ing  and yie ld to Se na tor  Pe ll fo r such  in terro ga torie s as he 
may wish to pr opound.

Se na tor  P ell. Th an k you,  very much indeed, Mr.  Ch airma n.
I  wou ld like  to express  m y general  view of be ing  in complete sym ­

pa th y wi th the idea of un ifo rm , or  nearly un ifo rm  as possible,  tax  
conven tions wi th as many na tio ns  as possible. I spe ak perso nally  in 
th is  because I can rem emb er when I  was a chi ld in a ce rta in  cou ntry 
whe re we were  liv ing at  t he  t ime , we came back to the  U ni ted State s 
and we lost  ou r house  because  the government  in  questio n took  it  fo r 
nonpayme nt of  t axes an d we were liable  to  taxes in both nat ion s.

So i  th ink pro bably  more than  man y of my colle agues I  recog nize 
the  inequi ties  of not hav ing a t ax  convention.

But  I had two or  three questions th at  I  th in k migh t be good to set 
fo rth  in the record.

DESIRE FOR MORE SIMPL IFIED TAX TREA TY

Fi rs t,  as a  more ge ner al question, i sn’t it  possible to devise  some k ind  
of  simple tax  tre aty,  as I  believe one is alr eady  set fo rth somewhere , 
th at  wou ld apply  to all na tions? I t might  not  be as good fo r any  
pa rt icul ar  set of circ ums tanc es, bu t it wo uld n’t seek to dif fer en tia te 
between deve loped and undeve lope d n ations and it wou ld be wh at  you 
might  call,  a MFX , most  fav ored  na tio n, trea ty  th at  you wou ld ju st  
ap ply to  all those with whom  we ha d relations, an d I am wo ndering  
why you feel we hav e to  get  into each  special one wi th each  lit tle  
country  ?

Mr. Surrey. Tha t, I th ink,  is a cru cia l question and goes to the  
he ar t of  the  tax tr ea ty  process, Senato r Pe ll.

Th e OE CD  fiscal c omm ittee  ha s wor ked  fo r a numb er of  yea rs on a 
so-cal led model i nterna tio na l tax  tr ea ty . We, in  o ur  nego tia tio ns  w ith  
ind ustriali zed countr ies , at tempt  to follow t hat model as f ar  as poss ible.
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As a prac tical matt er , th ere  are b oun d to be var ia tio ns  because coun­
tries in dea ling wi th fun dame nta l m att ers such as t ax at ion look at  the  
flows between the tw o tre aty coun tries, and  as a resu lt, t he r ate s of  with ­
holding taxes  in some o f the  clauses, such  a s the red uction of rat es  of 
tax  on div idends , on  in ter es t and  royalt ies  among industr ial ize d cou n­
trie s, have n ot been sta ndard ize d even tho ug h we att em pt to get  them 
standard ize d. Sim ply  and cru cia lly , it  is a m at te r of economic na ­
tional ba rga ini ng .

Bu t we do as fa r a s possible in th e techn ica l clauses try to fo llow  thi s 
in ter na tio na l model.

W ith  resp ect to the  less developed countr ies , the model works only  
in par t because the  model  was based upo n the  sup posit ion  th at  both 
cou ntr ies  would approach  the  ba rgaining  tab le wi th rel ative ly the  
same int ere sts  in th at  each was receiv ing  income from the  oth er 
cou ntry.

As I  ind ica ted  to Sena tor  Gore , when we si t down and have tax  
trea ty  discussions w ith  Be lgiu m, the N eth erl ands , and G erm any  which 
protoco ls will  be before  you,  there  are  income flows from both coun­
tri es  and , the refore , each has an intere st in the red uct ion s of the taxes 
of the  other. Bu t when  we sit  down wi th a less deve loped country  
or when any  na tio n sits  down with a less deve loped cou ntry, the  p at­
te rn  is all one way.  The concessions  t hat  are  typ ica l in the  s tand ard 
tax tre aty are  always concessions made by the  country  from which 
incom e flows.

In  a less developed  country  it flows only  fro m those cou ntr ies  a nd,  
consequently , the y have in thei r int ere sts  sa id th at  they will  no t ente r 
in to  tax  tre ati es  wi th the ind ustriali zed world  unless there  is a basic  
va ria tio n in the  pa tte rn , and a dif ferent  concess ion is made by the  
ind ustriali zed countries, a concession dif fer ent fro m merely red ucing  
taxes at  the  source in the  ind ustriali zed coun try  because the re is no 
income flowing fro m the  industr ial ize d cou ntry.

So the re is a pa tte rn  o f uni form ity  th at is evo lvin g in the  w orld , b ut 
it  is a pa tte rn  we have no t liked. I t  is a pa tter n by which the  i nd us ­
tri al ized  countri es will  eit he r gr an t ta x spari ng , which we th ink is 
unwise, which th is committ ee has thou gh t is unwise, or  g ra nt  exemp­
tio n to income coming fro m the less deve loped coun try  to the  indu s­
tri al ized  cou ntry.

Now, th at  pa tte rn  is one we t hink  unwise, and we a re tryi ng  t o de­
velop ou r own p at te rn  with  the  less developed cou ntries.

I  t hink  we have such a p at te rn , and , g enera lly  speak ing , t he tre ati es  
th at  we have before  you, wi th Isr ae l, and Th ai land , and with In di a 
soon to come, wou ld exhib it a common pa tter n and follo w wh at you 
ask. Bu t you do need  these two bro ad classes o f ind ustriali zed cou n­
tr y  tre ati es  and  less developed  country tr eat ies .

Se na tor  P ell. I t  may sound odd as a Demo cra t t o say I rea lly  be­
lieve  in the in terp lay  o f t he  f ree  m ark et,  and I  am wondering wh y we 
could n’t have the  in terp lay of the  f ree  m arke t here where each nation 
would  give  a cre di t to the  oth er fo r all tax es pa id,  somewh at as we 
do wi th our Sta tes . I realize  the  difference th at you have just set 
fo rth between a deve loped  and  undeve lope d natio n, bu t the unde­
veloped na tions  are  ju st  as anxious  as we are to  hav e more  cap ita l 
investme nt.
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We don’t have to worry about g iving them concessions. They are 
dying to get the capital, and if we had this kind of simple arrange­
ment, why wouldn’t that work ?

Mr. Surrey. Well, in a sense we do have it in this  way: The United 
States grants a foreign tax credit unilaterally  without  any treaty.  
In  other words, with every country of the world we say today, we will 
credit the taxes our people pay in your country against the United 
States tax.

Now, most other countries only do that by treaty.  We have done it 
unilatera lly. Consequently, most of our interna tional investments 
and trade proceed under that umbrella protection.

DEDUCTIONS IN  UNIT ED STATES FOR TH AI INVESTMENTS

Senator P ell. Then, to pursue tha t point, with Thailand, am I 
correct in saying tha t those American firms, corporations, and indi ­
viduals who have paid taxes in Thai land can deduct tha t as a credit 
from any income tax they owe this country without the trea ty ?

Mr. Surrey. As a general situation, yes, but it begins to break down 
in various aspects, as I indicated in my basic testimony. I t begins 
to break down, for example, because we give this foreign tax credit 
for the Th ai tax  only on income which under our rules has its source in 
Thailand.

If  Thailand tries to tax income which we think has its source in the 
United States, the credit arrangement breaks down. Also, Thai land, 
for example, will not allow certain deductions in computing Thailand 
income which we use in computing the amount of income which we 
think should be used for credit  purposes, and here also it breaks down.

Now, where the c redit arrangements break down is one area where 
you need treaties, and this trea ty with Thailand takes care of the 
rough edges-----

Senator Gore. Excuse me, when you say credit breaks down, are you 
speaking of the investment credit ?

Mr. Surrey. No, I am speaking of the foreign tax credit, the one 
Senator Pell speaks about. When tha t foreign tax credit start s to 
break down on its technical edges that is where treaties  help.

There is another case where the treaty helps, Senator Pell. It  is one 
thing for  us to give a credit fo r Thailand tax but payment of th at tax 
can still be a very irritating process. In other words, when a business­
man goes to Thai land for a visit of 2 or 3 months, he can be required 
to pay a Thai tax on a portion  of his U.S. salary because he earned it, 
as Tha iland views it, while visi ting there. He can pay this Thai tax 
for the 2- or 3-month period, and we will credit tha t tax, but most 
countries say th at is a big nuisance and it is much easier, through tax 
treaties to grant exemption for these temporary visitors, so tha t he 
doesn’t have to resort to the foreign tax credit process to take care of 
the matter.

Senator Pell. But in the end what we are trying to achieve here is 
simplicity, and I  s till can’t see why this  would not work.

What would be wrong with continuing the conditions as they are 
with no treaty?  If,  as you point out, the system broke down and 
the Thai  did not tax some income that  we would consider within the 
area open to taxation, or vice versa, it would be just  simply a credit 
or, to put it the other way, in the United  States  you would pay the 
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additional tax. But aren’t you making the whole arrangement a l ittle 
complicated with these treaties for the individual ?

Mr. Surrey. No; I wouldn’t say what we are doing is making 
it more complicated. What we are doing in part is taking  care of 
those situations where the foreign tax credit mechanism does not 
work out properly  due to different approaches to the definition of 
income in the two countries.

Secondly, we are saying in some cases we will make life easier for 
the tr ade r or the  investor in that  he won’t have to have any Thai tax 
and, therefore, not get into the more complicated foreign tax credit 
approach. Tha t is essentially what tax treaties do.

Senator Pell. I can’t see if a man trades or  treats with or works in 
Thailand why he should not be perfectly  open to paying the Thai 
tax. It  is a nuisance, so it is a nuisance fo r a Thai citizen, too. He 
doesn’t have to be there. But if he can take a credit for the total tax 
he has paid against his American t ax it would seem to me it  would 
come out in the wash.

Mr. Surrey. But tha t is always assuming t ha t the Thai taxes are 
fully creditable. In  some cases because of the method of computation 
or the rates of tax there will be an excess of Thai tax over United 
States, so t hat  the Thai tax is not fully creditable.

TREATY  AS A DEVICE OF ECO NOM IC POL ICY

Senator Pell. But, again, there is the  hard luck of the individual 
engaging in trade in a country with a h igher tax rate than we have. 
There is nobody pointing a gun at him.

My point here is tha t this t reaty  is really  a device to  carry out the 
foreign economic policy of the United States through tax arrange­
ments because the only real provision in this  treaty of a substantial  na­
ture  is this 7-percent credit.

Mr. Surrey. No; there  is where I  would disagree. If  you look at  
the treaty , most of the clauses in the treaty are such as to eliminate 
barriers under the Thai  system to trade and investment in Thailand. 
Barriers which exist today even with our foreign tax credit.

Senator Pell. But would you not think t ha t the most gutsy provi ­
sion of this t reaty , and one tha t has the greatest impact, is this 7-per­
cent credit ?

Mr. Surrey. No; I would not.
Senator P ell. You would not ?
Mr. Surrey. No ; I would not. I would say the guts of this treaty  

are that it extends a number of restrictions on Thailand tax and that  
in return for those restrictions the United States places investment 
in Thailand  on a general pari ty just insofar  as the 7-percent credit is 
concerned, with investment in the United States.

Now, Thailand may look upon this as saying, “The main conces­
sion which the United States makes to us is their  willingness to extend 
this credit to us in return  for the five, six, seven, eight, or nine tax con­
cessions which we make to the United  States.” For example, this 
treaty eliminates the tax on our air lines in Thailand and cuts the tax 
on our shipping to one-half. Tha t is a serious concession from Tha i­
land’s standpoint.

A number of countries won’t grant those concessions to the United 
States. So th at there are a number of highly impor tant tax conces-
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sions by Thailand which I would say are the essence of this treaty . 
But to obtain those concessions the United States, in turn, must make 
a concession to  Thailand which Thailand thinks produces a balanced 
treaty which they can sign and can support.

Senator Pell. But  am I correct in saying in general under our 
tax laws as of this  year, or as of the recent past, any income taxes paid 
to a foreign government are credited against our taxes?

Mr. Surrey. I would say tha t as a general proposition that is so.
Senator Pell. So t ha t would get rid of the inequity I  was talking 

about earlier where an American family can lose their  house abroad 
in a similar situation.

Mr. Surrey. Those inequities occur when the foreign tax credit does 
not work. But as I  indicated most nations have found tha t the for­
eign tax c redit in and of itself just doesn’t do the full t rick and there­
fore they have entered into these treaties.

Senator P ell. Now, another point tha t bothered me was the 7- 
percent credit. This may be political, but I can remember when in 
1962, we went to our people, at least in my p art  of the country, and 
gloried and reveled the 7-percent credit, saying how it would upgrade 
the indust rial machinery to be better able to compete with the devel­
oped and undeveloped nations in the manufacturing of textiles, in­
cluding India and Pakistan, which are under consideration.

I wouldn't be a bit surprised if we saw a good textile plan t with 
good Rhode Island  machinery star ting  to  be used with the 7-percent 
credit in Thailand, if a treaty like this is enacted.

So the whole idea of the credit, which enables us to compete with 
foreign industrialization in the upgrading of plants, contradicts the 
policy of 2 years la ter which says we should do exactly the opposite so 
as to upgrade foreign competition.

BACKGROUND TO TAX TREATY CON CEPT

Mr. S urrey. I think  I would respond in th is fashion: In 1961-62, 
we were concerned with the fact  th at there were a number of reasons 
for U.S. companies engaging in investment in the industrialized coun­
tries of the world, primarily  in Western Europe and Canada and 
Jap an as compared to investment in the United States, and one was 
because these countries granted investment credits to th eir taxpayers, 
and g ranted very liberal depreciation.

So we looked at our tax laws and Secretary Dillon gave data to the 
Congress, showing tha t with our 7-percent investment credit and l ib­
eralized depreciation the retu rn to the  investor under the tax systems 
of Western Europe and the United  States would be the same, and 
tha t this would put  investment in the United  States  on a par  with 
these countries.

But I think this was primar ily only looking at the  question of spur­
ring  American investment here at home, making i t attract ive for our 
capital  to stay at home rather than to go abroad to the industrialized 
nations of the world.

But we do have a policy, I  believe, under all our balance-of-pay- 
ments rules and under  our tax  law, and certainly  i t is a policy under 
the Foreign Assistance Act, tha t private investment in the less devel­
oped countries of the world should be encouraged. We have invest­
ment guarantees, for example, for less developed country investment.



96 TAX CONVENTION WITH THAILAND

We do not extend  the int ere st equ alizat ion  tax to the less deve loped 
wor ld.

Th e Comm erce De pa rtm en t’s volun tar y prog ram on b alance  of pa y­
men ts does no t app ly to the  less developed coun tries. Ba nks u nd er  th e 
Fe de ral Reserve  vo lunta ry  prog ram are  to  give  a pr io ri ty  to  bank  
com mitmen ts to  less deve loped countries.

Now the  ma gnitudes are  pr et ty  small. Th e amount of  inv estment 
we are  ta lk in g abo ut, nonoil inv estment,  manufac turin g,  the whole  
man ufac turin g investment in the whole less developed world  was 
only  $178 m illi on in 1964. The investment cre di t in the  Uni ted States  
came to  abo ut a bil lio n and a ha lf  do lla rs of tax .

We are  ta lk in g in th is Th ai  trea ty  about $150,000, or  $100,000 of 
investment credit .

Se na tor  P ell. But  the th in g th at  is im po rta nt  is the  pa tter n fo r 
oth er tr ea tie s in  the  future. Th is is w ha t concerns  me.

Mr.  Surrey. But  it  is only  fo r rea lly  less deve loped countries. I t  
would n’t apply , fo r exam ple,  to a te rr itor y like  Ho ng  Kong.  Also , 
the  m agnitudes are very smal l.

Se na tor  P ell. Didn’t you ju st  say  In dia  was  unde r con sidera tion  
fo r a tre aty ?

Mr.  Surrey. Yes, sir.  But  t he  magni tud e of investment in any of 
thes e countr ies  is v ery  small.

Se na tor  P ell . I  come from a St at e where the com pet ition th at  we 
face  in one of  our major  ind ustries  comes fro m Pa kista n,  In di a,  and 
othe r deve lop ing  nation s.

Mr.  Surrey. Fr om  im ports  into  th e U ni ted Sta tes.
Se na tor  P ell . Yes; cott on text iles .
Mr. Surrey. In  th e Th ai land  trea ty , I  don’t th in k th at  is so. In  

Th ai land , the man ufac turin g act ivi ties there seem to be q uit e limited . 
They are  pr im ar ily , I  th ink , in ma chine ry an d fo r loca l con sum ptio n 
and matter s of  t hat  natu re.

Se na tor  P ell . I  would agree wi th you about th e genera l idea of in ­
cre asing inv estment in undeveloped nat ion s. Th e po int you  have 
cited, like  th e int ere st equ aliz atio n arr angeme nt  and  the  vo lun tary 
curta ilm en t of  bank  loan s and  shor t-t erm bank loans , are  bas ica lly 
pro jec tions o f ou r fore ign  economic  policy, conce rned  with  our  balance  
of paym ents. To m y mind,  a ta x t re aty should only be concerned wi th 
the  intere sts  of  the citizens of  the two  cou ntr ies  invo lved , and it  is 
not a questio n of proje cti ng  the Na tio n’s economic policy. That  
is why  I  perso nally  object to th is  idea of a 7-percent  cred it in th is  
tre aty.

REASO N FOR 7-P ER CE NT  TAX CREDIT

Le t me come to  ano the r poin t. Why  do you pick th e m agic figu re 7, 
because 7 is like a red  rag to those of  us who suggested it  to up grade 
our machiner y to  compete with thes e nations.

I f  you  had chosen s ix or eig ht  i t might  h ave been eas ier fo r us.
Mr.  Surrey. I t  is curious , th at  reactio n. We  had looked at  it  the  

othe r way.  In  fact  when  oth er cou ntr ies  r eque sted  10 pe rce nt we d id 
no t go to  10 perce nt because we th ou gh t th at would be a de pa rtu re , 
a sign ific ant  depa rtu re , from U.S . polic y. In  oth er words, we fe lt 
th at  it  wou ld be in keeping  wi th U.S . pol icy to say th at  in so far as 
inve stment is c once rned  we wil l no t leave  the  less developed cou ntr ies  
under a handica p as com pared to inv estment in the  Un ite d State s
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an d the ref ore we wou ld use the same 7 perce nt bu t we would no t go 
beyond  7 perc ent.  So th at  is the  w’ay we appro ached it. In  othe r 
words, fro m th ei r sta nd po in t it  was sayin g to Th ai land , “I n  re tu rn  
fo r all  your  concessions, we will  see, th at  inv estment in Th ai land  is 
no t un de r a hand ica p as com pared w'ith inv estment in the Un ite d 
States ,” and th at  was the way  we appro ached th is  tre aty.  We  did 
no t go as fa r as the  oth er industr ial ize d cou ntr ies  ha d gone, which 
was to say  t hat  “We  w ill in addit ion  g ive  our  in ves tors in Th ai land  a  
pos itive advanta ge ,” whi ch is wh at the othe r indu str ial ize d na tio ns  
hav e done.

An d there  are  im po rtan t th ings  to take  accoun t of, Se na tor  Pell. 
When all  is sa id and done,  t he  Un ite d State s gains  hea vily fro m the  
developmen t of  the less deve loped w'orld. I t  ga ins  th roug h expo rts  
to  these countr ies , and  th at  h as been the pa tte rn .

W ha t we find is th at  the res t of  th e indu str ial ized  wo rld  beg ins 
to see t ha t, an d is begin nin g to extend  its  ne twork  of  tax tre at ies be­
cause  the y th in k th at  th is aid s th ei r po lit ica l an d economic interests .

Unless  we find an  ap pr op riate wa y o f ne go tia tin g w ith  less dev eloped 
countri es, we will be left beh ind in  t hi s pa rade , and if  the  res t of the 
indu str ial ize d wo rld  believes  th at  tax tre ati es  are  t o th ei r advanta ge , 
I  th ink we should pa y att en tion to  t hat  fee ling . We believe we hav e 
fou nd  in thi s ap pro ach a mec han ism th at  does n ot  pr eju dic e th e Un ite d 
State s dom est ica lly bu t at  t he  same  tim e is acceptable  to  the  less de­
veloped wo rld  in the sense th at  th ey  w ill en ter  i nto  tax  t reat ies which 
are  he lpfu l to Am erican  ex po rt tra de , Am erican  investments  and 
Am erican  c ul tu ra l rela tion s.

Se na tor  P ell. We are  reall y ta lk in g in two  dif ferent  areas. I  am 
no t argu in g wi th you one bi t abo ut ou r objectives and the importance  
of  en coura gin g the  indu str ia liz at ion of  u nde rdevelope d nat ions. We 
are  both  t il ting  a t t he  same windmi ll fro m dif ferent  s ides. I  am say­
ing it  should  not be done  th roug h tax treaties,  and if  you do do it,  
don’t use the  figure 7 percent .

PROPOSED TAX TRE ATY W IT H INDIA

One fu rthe r que ry in connection  wi th In d ia : Are  you  con siderin g 
such  a tre aty wi th In dia  ?

Mr.  Surrey. Yes.
Se na tor P ell. W ill  the  figu re 7 be used in th at  ?
Mr.  S urrey. Yes.
Se na tor  P ell. Aga in  we wou ld find in the  tex tile  prod uc ing pa rts  

of the country  conside rab le concern because th at  is th e very pe r­
cen tage th at  was used t o up gr ad e ou r own machi ner y. You  wil l find 
In di an  tex tile  produc ts com ing int o ou r coun try  now.

Mr.  Surrey. That  may be a spec ial pro blem in conn ection wi th 
In dia ; th at  is no t a special  p rob lem  in  T ha ila nd  as I  u nders tan d.

Se na tor P ell. I  unders tan d.
Mr.  Surrey. I  say  the ma gn itu des involved here hav e to  be tak en  

int o account.
When you say it  can be done  o ther th an  by tax tre ati es  the  ans wer 

there bas ica lly is no. You can not, except th roug h a tax  tre aty,  have 
Th ai land  rest ric t the  scope of its  taxes. So th at  you  st ar t wi th  the  
necessity of op erat ing th roug h a tax  trea ty  because  t ha t is the  essence
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of what we a re doing  here,  in  that  T ha ila nd  is  re st ric tin g the scope of 
its  tax.

Now, the  question is—un der wha t con ditions  will  Th ai land  
or Isr ae l or  In dia  en ter  into a tax trea ty  with  the Un ite d Sta tes ? 
They have refuse d to en ter  into  tax  tre ati es  unless there is some rec ­
ogn ition, some enc ouragemen t in th ei r lig ht , of capit al inflow. We 
th ink t hi s extension  of the  inves tme nt cre di t is t he  encourage ment t hat  
is leas t h armfu l t o the pol itic al polic ies and tax polic ies of the  U ni ted 
Sta tes . Th ai land  has  entered into tre ati es  wi th,  I  th ink , fo ur  cou n­
tries by now, and in each of those t reati es  the  othe r country  has made 
concess ions which we th ink go beyond  the  concessions the  Un ite d 
State s is making  in th is tr ea ty.

Sena tor  P ell. I  wou ld de fer  th is to the  chair ma n of the  subcom­
mit tee,  but  i t is very  difficult fo r me a s an ind ivi dual,  when  the  t reaty 
has  alr ead y been concluded  and sign ed and it  is given to us fo r 
rat ific ation , to vote ag ain st it. I  would the n be pu lli ng  the ru g out  
fro m u nder you bu t I  w onder i f, by t he  same tok en,  those th ing s which 
bo the r us here , such as th is figure 7, could no t pe rha ps  be tak en into  
con sidera tion in the  future.

Mr. Surrey. I th in k it  is quite ap prop ria te , Senator.  Le t me say 
th is : We  hav e expli cit ly lim ited th is  clause, the investment credit , 
to 5 years . We  also, af te r ne go tia tin g two  or three of these treaties,  
bro ught them here, and att em pte d to  br ing them here as a grou p so 
we could ge t your  general  reac tion . For example, if  thi s committ ee 
were  to  auth ori ze us to wr ite  an  8 or 9 or 10 percent investment cre dit  
th at  would be one th ing , i f it  fe lt th at  was approp ria te .

We  do view thes e hearings as giv ing  us the ins igh ts of th is  com­
mittee into th is process of tre ati es  with less deve loped countr ies  and  
fo r th at  reason we have been qui te cau tiou s in pu tt in g time  per iods 
on the  inn ovatio ns in these treaties,  tim e periods which will  go ju st  
to these  pa rt icul ar  clauses and  not the en tir e tre aty .

Sena tor  Gore. Would th e Senato r yield  ?
Sena tor  P ell. Absolutely.

POSSIBLE BE NE FI T OF STA TU TE OVER TREATY

Senator  Gore. Fo r the  sake of  cla rificat ion  as we go alon g, before  
you leave t he  question of the advisa bil ity  of  gr an ting  inves tme nt c red it 
fo r th e development of m an ufac turin g ab roa d, in t hi s case in T ha ila nd , 
I  t hink  a  few questions may  be posed here.  F ir st , conside r th e advis ­
abili ty from the sta nd po in t of our own int ere sts  and  the  intere sts  of 
Th ai land  of  giv ing  an inv estment cred it again st taxes owed to  the  
Treasury  in the Uni ted State s on pro fits  earned  in the Un ite d State s 
for, one, investment in Th ai lan d and , two, the  accumulat ion of assets  
in Th ail and. Th e advis abilit y of  it  is one th ing.  I f  it is adv isab le, 
if  it is in the na tio na l interest, then I th ink a second ques tion  which 
comes to  th is t ime element t o w hich  you were a ddres sin g your  re ma rks  
is im po rta nt . Cou ld th is  be more adv isedly  accomplished  throug h 
a sta tu te  which wou ld be more tem po rar y in na ture  than  th ro ug h a 
trea ty  whic h cert ain ly becomes a supreme  law,  and a r athe r ri gid t hing  ? 
True , we could abrog ate  t he  t reaty by leg islation  or  by  renuncia tion, 
bu t th is  is som eth ing  we are  rel uc tan t to  do. So I th in k th is second 
element, the  time  e lement, is a part  o f the decis ion of the Sen ate  as to
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whether we wish to do this, and if we wish to do it, whether we th ink 
it is advisable to do it by treaty rather than  legislation.

Excuse me for interrupt ing.
Mr. Surrey. Could I respond to tha t for a minute, Senator?
Senator Gore. With  Senator Pell’s consent.
j\fr. Surrey. I will respond by stat ing tha t we were directed by the 

Foreign  Assistance Act of 1961 to explore the  possibility of using tax 
treaties to promote private foreign investment. In other words, the 
Congress asked the executive branch to enter into tax treaties with 
less developed countries if at all possible. So that is one reason why 
the treaty approach is used.

Secondly, as I  indicated before, these clauses in this treaty are tem­
porary. They are all to be reexamined afte r 5 years. The United 
States has the unilate ral righ t under this trea ty to reexamine the 
investment c redit extension a fter 5 years, and tha t does not go to the 
withdrawal of the entire treaty . So there is a temporary period for 
tha t provision, jus t as there is fo r the deferral provision, Senator.

Third ly, I do not think it would be wise to do this unilate rally by 
statute. I think  there is something basic to the treaty approach: 
There may be some countries you do not want to extend this credit to. 
We did not think i t desirable in the case of the Philippines to extend 
the 7 percent credit because of the general contours-----

Senator Pell. The Philippines did not want it either.
Mr. Surrey. Well, tha t is part of the thing. Under legislation, 

under a legislative approach, the Philippines  would have it because 
it would be uni lateral ly extended by the United States to the P hil ip­
pines.

Senator Gore. Tha t might not necessarily be the case. This comes 
to the point on which I first questioned you today, and tha t is the 
possibility of building up resentment  to U.S. equity involvement in the 
capita l structure of other countries, the economy of other countries. 
We are having a kickback on th at now, a rather severe one, from our 
neighbors Canada  and Mexico, and from the Philipp ines to  which you 
jus t referred.

Mr. Surrey. But tha t is jus t the very reason, I think, tha t the 
approach tha t is being used of negotiat ing bilaterally with countries 
tha t are interested and receptive-----

Senator  Gore. It  would be fine except we have such a treaty with 
Canada.

Mr. Surrey. Yes; but  not  an investment credi t, Senator.
Senator Gore. I did not mean investment credit. But we have a 

tax convention.
Mr. Surrey. Yes; but we do no t have investment credit. I think 

we have given a lot of thought to this, and the treaty approach-----
Senator  Gore. You have provoked a lot of thought on the part of 

the Senate, too.
Mr. Surrey. The treaty approach enables us to engage in bilateral 

negotiations and suit the parti cular extension of investment credi t to 
those countries which are receptive to U.S. investments and which 
will agree to nondiscriminatory clauses and which will enter into 
all these tax provisions. If  you do something unilatera lly, we have 
found, you give away all your bargain ing weapons at the tax trea ty 
table and there is nothing left to talk about.
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POSSIBLE EXCLUSION OF CER TAIN MANUFAC TURED  GOODS

Senator  P ell. I  won der  if  I  could leave wi th  you  one thou gh t in 
connection  wi th the  tre aty you are now in  the process of  working  
ou t with In dia.  Pe rh ap s you cou ld have th is  cre di t ap ply only to 
investment in heavy ind us try , whe re there is no com pet ition. We  
wa nt to  encourage  ca pi ta l to go in to  th e steel indu str y,  nucle ar 
ins tal lat ion s, and indu str y of  t hat  s ort , b ut  p erh aps it  would be be tte r 
no t to include  consumer goods. I  obv iously hav e a p aro chial  i nte rest 
in  thi s, bu t we are  being flooded wi th  tex tile imports , ma ny of  them 
pro duc ed fro m plan ts with machi ner y made in my own Sta te.  To 
encourage  pro duction  by the  same devices  th at  we took  to ge t new 
mac hines, and then encourage the  man ufac ture  of the  same product 
abroa d which  then comes back in is not  very  popu lar .

Mr . S urrey. I  see the  poin t you a re making.
Se na tor  P ell. I am wondering i f you cou ld exclude consumer goods 

in  the  working  out o f yo ur  treaty ? Does th is  make any sense to  you ?
Mr. Surrey. Con sum er goods i mp orted  into the U ni ted Sta tes .
Se na tor  P ell. Ce rta inly.
Mr. Surrey. I  do not  tli ink  you  would be concerned abo ut consumer 

goods  rem ain ing  in In dia.
Senator  P ell. Abs olu tely  not.
Mr. Surrey. I t  is consumer g oods i mp orted  in to the Un ite d Sta tes .
Sena tor  P ell. Th is  w ould  make l ife  a  l it tle eas ier  fo r my intelle ct.
Mr. Surrey. I  th in k I  can u nd ersta nd  t hat prob lem.

PAS T SEN ATE  ACT ION ON TAX TREA TIES

Se na tor  P ell. I  hope you would  tak e th at  tho ug ht  into co nsider atio n 
in  pe rha ps  ne go tia tin g th is and , as I say, make th is less difficult to 
accept. 1 would l ike to  ask my ch air ma n i f i t would  be very unseem ly to  
reject, a trea ty  which has been sign ed even tho ugh we do no t like  it. 
We  do not have much altern ati ve , do we?

Se na tor  G ore. Well, we i n effect rejected th e In di an  t re aty in 1958 
which ha d the elements  o f tax  sp ar in g and  the mos t eloquent witn ess 
again st th at  was the di stinguished  wi tnes s before  us now.

He  test ified speci fical ly again st tax sp ar in g in the  Pa ki stan  trea ty  
hea rings.

Sena tor  P ell. For  rati fication  ?
Se na tor  Gore. No, opposed  to ra tifi cat ion .
Sena tor  P ell. The As sis tan t Secret ary  of  the  Tre asu ry.
Se na tor  Gore. He  was no t the  Assis tant  Secre tary of the  Trea su ry  at  

th at  time.
I  h ope  th is is no t g oin g to be disconcert ing  to you, Mr. Secre tary.
Secre tary Su rre y call ed the  Pa ki stan  trea ty  a “ra dic al de pa rtu re ,” 

he called  i t “ the  fir st t ax  tr ea ty  which d ire ctl y reduces the U .S.  income 
taxes applicab le to  Am eric an corpo rat ion s.” He  condem ned using  th e 
trea ty  process “ to reduce  directly U.S . tax es  on A merica ns.”

That  is exac tly wh at this  tre aty does.
Sena tor  P ell. Th is is ju st  wh at  we have  been say ing  about th is

tre aty .
Sena tor  Gore. Of course, he  had  th e d ist incti on  the n o f be ing  a lof ty  

pro fessor  and  now he is in the op erat ing end  of  o ur  Government  in a 
very  hig h position an d dif ferent  pr inc ipl es  are invo lved , tax  sp ar ing 
then, and here we have the investment cre dit .
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Mr. Surrey. I do think that is a fundamental difference, Senator.
Senator Gore. I only cite this—it is a fundamental difference, and 

I recognize it. I only cite the refusal of the Senate to rat ify  the 
treaty, and Mr. Surrey’s opposition to i t, in answer to your question, 
Senator  Pell, tha t the  bottom doesn’t fall out of  the  world if the Sen­
ate does not rat ify  this treaty. The importance of the pending 
treaty, as I  see it, is not its intrinsic importance vis-a-vis the United 
States and  Thailand, but the  fact tha t this is more or less a prototype, 
to use a current word, and tha t if  this one is ratified, then we will have 
25 to 30 others. That does assume a magnitude of some impor­
tance. Secretary Surrey has two or three times referred  to the 
paucity of commodities and taxes involved here, and I agree. But 
if this is a good idea, then, of course, it is something we hope will 
grow.

I supported the foreign aid programs, in fact, I have supported 
them all. I particular ly supported them to rehabil itate the economy 
in Japan,  and we find in certain indust ries now th at with American 
aid Japan  has a newer plant and  in some respects a more efficient pro­
ductive plant than the United States. This was one of the most 
compelling arguments used by Senator Pell in advocating investment 
credit in the United States. I opposed investment credit. I was un­
able to persuade the Senate against the eloquent arguments of  Senator 
Pell that  we needed to improve our own plant with investment credit. 

NEED FOR A SELECTIVE APPROACH TO TAX TREATIES

There comes a time when I  think  all good things  may be becoming 
surplus. In  other words, you can overdo the best of things. Ju st how 
far  we can go in subsidizing the development of industry abroad, I 
do not know, and this comes to the question of selectivity. By this 
trea ty giving investment credit for development of manufacturing 
abroad, we have no power of selection. It  is a broad coverage. It  
does not matt er whether the investment is in textiles, in shoes, in 
bubble gum, or whatever. The subsidy from the Treasury goes, and if 
it is wise policy fo r the United States to subsidize the development of 
foreign economies, should we do it with this scatter-gun approach 
of a treaty which gives such a benefit to all kinds of investment, except 
in oil and mineral extraction, or would it be more advisedly approached 
on a selective basis ? It  seems to me that t ha t is the second important 
question involved here. Do you agree with that ?

Senator P ell. I do.
Mr. Surrey. I thin k the trea ty approach does permit you to be selec­

tive, and if this committee thought we ought to be more selective than  
we have been, we thought we had some degree of selectivity here, 
obviously, th at w’ould be something to be taken into account.

I do want to reemphasize the fact, and it goes to your question, 
Senator, that  these are all temporary clauses and they are deliberately 
temporary and they are deliberately put  in th at way so that they have 
to be reexamined at  the point  of 5 years because you will get countries 
tha t will be changing perhaps their  pattern of industrialization, and 
this will give us, this limitation to 5 years, the oppor tunity to  examine 
these matters, perhaps  to engage in more selectivity as you indicate, 
as we gain experience with this.

In other words, we have tried to patte rn th e approach  here as fa r as 
possible to your general objectives by keeping it sufficiently flexible
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and sufficiently within our control rather th an have it a long enduring 
matte r never to be reexamined without having to reexamine the entire 
treaty.

Senator Gore. I can see t hat  the 5-year limi tation has merit. But 
so far as promoting selectivity, i t promotes nothing at all. With in 
tha t 5-year period the benefits, subsidy by way of investment credit, 
will flow to any type of investment which any American, any interests,  
may wish to make in Thailand.

Mr. Surrey. Yes; with the exceptions set forth  in the treaty.
Senator Gore. Except  the prohibited ones of oil and mineral 

extraction.
Mr. Surrey. And, o f course, except as Thailand  i tself puts limita­

tions upon the process.
Senator Gore. But tha t is not within our control.
Mr. Surrey. No ; that is not within our control.
Now, I think our general thought was t ha t the investment levels 

are so low, and likely to be so low, tha t this was not yet a problem 
in Thailand.

Senator Gore. I think  I  would agree with you. But when you ex­
tended this to 27 countries I am not sure that  tha t is true.

Mr. Surrey. No. What may be a selective problem in one country 
may not be a selective problem in another country.

Senator Pell. I wonder i f you could agree in principle, or would 
this be pressing you too hard,  that in the fur ther negotiation of these 
treaties  with Ind ia and with other countries, tha t goods being pro­
duced for export or investment in p lants producing goods for export 
to the United States could be exempted from any 7 percent credit— 
I  would prefer 7^4 or 6% percent credit, if we could agree in principle  
on that,  I would agree more enthusiastically.

Mr. Surrey. I would not, i f you don’t mind, Senator, like to make 
a commitment on th at today. But I do want to say to you I do think 
your suggestion requires our very careful consideration. I can see 
a good deal of merit in the suggestion.

Senator P ell. I would be interested in the reaction of my colleague, 
the chairman, to the same thought, tha t this investment credit might 
or might not apply to p lants producing goods for export to the United 
States in competition with our own goods.

Senator Gore. I do not know how you could administer that.
Mr. Surrey. Well, I think we could. I would like to think about it.
Senator Gore. This would certainly ease some of the difficulties 

involved.
Senator Pell. Not just me, bu t I think other Senators, would feel 

this way, too, when the question is thought through.
Senator Lausciie. Senator Pell, your thought is tha t if you give 

them a tax benefit, on the one hand, and then allow them to make 
inroads on our own business by exporting to  us, you are giving them 
a double benefit and harming  us twice.

POSSIBL E HARM  TO DOMESTIC IND USTRY

Senator Pell. Tha t is right.  The only person who benefits then 
is the individual  American investor, who can make a killing  to the 
harm of our domestic industry. It  can be china, rubber tires, or tex-
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tile s in my case, wh ate ver  it  is th at  is made. My po in t is th at  whi le 
the objective is to have inv estment in hea vy pro duction , pa rt icul ar ly  
in the dev eloping nations,  and the  p rodu cti vi ty  of  the  free wo rld  is a 
good  th ing,  cou dn’t Ave exe mpt fro m it  investment in plan ts th at  are  
going  to be in di rect  com pet ition wi th  A me rican pla nts . Would th at  
idea have merit ?

Se na tor  Lausc he. I t  wou ld no t only  be of ha rm  to our indu str y,  
bu t to a ll s egments  of  the  economy th at  a re in any  Avay rel ate d to it.

Se na tor  Gore. Of course, th is wou ld become anoth er res tri cti on  to 
tra de , a nd  I  th in k the  D ep ar tm en t would  w an t to exam ine th at  ra th er  
bro adl y f rom  bot h s tan dpoin ts.

Se na tor  P ell. Excus e me, n ot  to t rade , j us t to the  inv estment credit.
Se na tor  Gore. We ll, I  mean when you  set up  certa in esto ppe ls fo r 

pa rt icul ar  ca tegorie s of goods m an ufac tured th roug h or as a resu lt of 
or affec ted by th is inv estment cre dit , y ou might  affect  a  w ide scope of 
in ternat iona l trad e when you  ext end  it  to  all the und erdeve loped 
countries.

Mr.  Surrey. In  the tre ati es  th at  we hav e signed, Th ai land  and  
Isr ae l, we did  no t th in k th is was a p rob lem  because I  do not  th in k they 
have goods t hat  ente r co mpetit ive ly wi th  the  U ni ted Sta tes . In dia  Ave 
would hav e to  look a t, Se na tor  Pell , and we w ould have  to  look a t it  to  
see wh eth er yo ur  observatio n there ha d a prac tic al con ten t, bu t we 
Avould be gla d to  look a t it.

Se na tor Gore. Th is was tr ue  wi th respec t to  Hon g K on g a  feAv ye ars  
ago, an d now some of  the  most d ev as ta tin g co mpetit ion  comes f rom the  
te rr ito ry  of H on g Ko ng.

Mr.  Surrey. As I  say, we w ould no t e nte r int o a t re at y o f th is kin d 
wi th Ho ng  K ong . We  do no t even trea t Ho ng  Ko ng  as a less devel­
oped  cou ntry.

Se na tor  Gore. I  th in k the po in t th at  Se na tor  Pe ll is ma kin g is 
th at  the re are  num erous othe r cou ntr ies  which hav e a very low wage 
scale and mass  une mployment, and yet  dexte rity of hand  and ind us­
triou s peop le th at , if  given the  prop er  and  sufficient stimu lus  of sub­
sidized  Am erican  inv estments  such com pet itive fac tors might  easi ly 
be erected in o the r co untr ies.

Th ai land  migh t be one of  the possibi litie s. I  am no t sure th at  t he 
Th ai  peop le are  as ind us triou s as the  Chinese, bu t the y are certa inl y 
high ly  sk illed in the  ty pe  of  wo rk th at  req uires d ex ter ity  o f hand .

I t  is in th is area, it  seems to me, the  are a where the  p ar ticu la r typ e 
of  la bor t ha t requires de xter ity  is invo lved  or m aximiz ed in a pro duct.  
Our  de vasta tin g compet itio n in interna tio na l tr ad e does  no t come f rom  
the mass  mac hine pro duction , the assem bly line pro duction . I t  is in 
those  pro ducts  where  h and lab or  is max imized  and,  p ar tic ul ar ly  a de pt  
and dexterous han d labor. Is  thi s not  genera lly  true  ?

Mr. Surrey. In  t he  export s o f T ha ila nd , fo r ex amp le, to the  Unit ed 
Sta tes , the  v ast  p ropo rti on  i s rubber fro m Th ai land , tap ioc a is  ne xt  in  
prop ortio n, then  kapok .

Se na tor  Gore. I  wish they  could send us some of  thei r pineapples. 
They have th e most delic ious  pin eap ple s in the  world.

Mr. Surrey. Th ey  don’t come to 1 perce nt in the  expo rt figures. 
Gum  and tea k are  others . In  othe r words, Th ai land  is a raw  mate ­
ria ls  exporte r. I t  is no t a finish ed goods exp orter.
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Senator Pell. And certain luxury textiles. I happen to be the 
proud possessor of a Thai necktie, and it is really a remarkably nice 
one indeed.

Mr. Surrey. Our figures show silk 1 percent.
Senator Gore. Incidentally, I know the gentleman who developed 

Thai silk ; it is called under the trade  name of Thai Bok. His name 
is Thompson. His home is very near Washington.

He was there as a soldier on the  Burma Road, and discovered up 
in the mountains the Thai weaving or spinning an unusual quality 
of silk, so afte r the war he secured some good American and German 
and Swiss dyes, and went back and selected some talented people, and 
he has succeeded in making a world market for  Thai silk.

Senator P ell. Without a 7-percent credit.
Air. Surrey. I would suppose in a sense some of the Rhode Island 

manufacturers succeeded without the 7-percent credit. The important 
thing is what happens on the average, and at the margin.

Senator Pell. I not only hope but urge tha t in your negotiations 
with India and any other undeveloped nat ions, you give thought to 
this idea that  I propose.

Mr. Surrey. We will, Senator.

STATUS OF IN DIA N TREATY

. Senator Gore. The Ind ian trea ty, Senator Pell, is under active nego­
tiation. In fact, i t is pretty near to the signing stage, is it not? 

Senator P ell. Are we tha t near already ?
Mr. Surrey. I do not th ink tha t i t’s tha t fa r. We have a tentat ive 

text, but it is not yet a final text.
Senator Pell. Does it include this provision for the exclusion of 

goods destined to the United States ?
Mr. Surrey. No, it does not.
Senator P ell. Would it upset the  negotiation to stick i t in?
Mr. Surrey. Tha t is something I would have to explore, Senator. 
Senator P ell. I hope you will be able to do it.
Mr. Surrey. Yes.
Senator P ell. But it does have this magic 7.
Mr. Surrey. Yes, because, you see, in our ligh t that  would be in 

keeping with the way we view it. If  it were 8, 9, or 10, I think we 
would have been moving in the direction of a positive inducement, as 
against the United States, and that  is why, I  th ink without direction 
from this committee, we did not think it was advisable.

When you get down to less than 7—and this is one of the inte resting 
things, a number of  these countries made us engage in calculations as 
to whether from their s tandpoint they were gett ing the equivalent of  
tax sparing. Remember, this is a treaty , and this is a bargain, and 
the other country has to sign it. The s ignature o f the United States alone is not enough.

Seven percent gives them nearly the amount of benefit tha t they 
think a tax-sparing credit would give them when you look at the 
whole thing. So that, consequently, at 7 percent they could enter into 
these treaties, although I think they would have p referred 10 percent, 
but  I do not think  it would have been appropria te to negotiate 10 per ­
cent. Below 7 percent we therefore would have problems.
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FEW BENEFITS FOR THE UNITED STATES

Se na tor Gore. I  m us t s ay, as I  have  s tud ied  th ese  tr ea tie s, Mr.  Sec­
re ta ry , I  hav e no t been pa rti cu la rly  impressed with  the na tio na l 
bene fits which might  be an tic ipa ted  fo r the Uni ted Sta tes .

I t  is tru e, as S en ator  P el l says, th at  i t might  benefi t some investors , 
Am erican  investor s, in Th ai lan d.  Th e real  benefit,  i f any, i t seems t o 
me, mu st be draw n fro m the overa ll pol icy  of encoura gin g economic 
dev elopment  in underdev eloped  countries.

I  agree wi th you  th at  as thes e economies develop  they  are be tte r 
custome rs fo r th e Uni ted Sta tes . I  th in k experience  shows th at , and 
insofar as bene fits to  ou r cou ntry are  t o be found, I  th in k the y mu st 
be fo und in  this, a t lea st th is  is my view .

Now then, t he  second question is wh eth er t hi s is  the  best  way to do it . 
I  would like to  see the  Un ite d S ta tes  prom ote  economic development  in  
under dev eloped  countries. I  hav e su pp or ted bil ls fo r th at pur pose,  
the  Alli anc e fo r Progres s, f or  instance .

But  I  must  say  I  have the g rav est  o f dou bts  as  to  wh eth er we shou ld 
do it  by trea ty , prov id ing inv estme nt cred it on a nonselective basis  
fo r any  sort of  economic  d evelo pm ent; and, secondly , I  do ub t th at as 
a price  fo r doing  th at  we sho uld  give  to  Th ai land  or  concede to 
Th ai land  o r accord  t o Th ai lan d,  an  i nteres t in, and the reb y by t re aty 
reduce, taxes on ou r own people he re at  home. I t  ju st  does no t seem 
to me th at  thi s is exa ctly  the  pro pe r th in g to  do.

Wh en you combine the  inv estme nt cred it for, let  me rep ea t, both 
inv estments  and acc umula tion  of  asse ts ab road  wi th  de fe rra l of 
tax at ion , and de fe rra l is in ma ny resp ects forgiveness of  tax at ion , 
on the sale  of prop ert ies  by Am eri can corpo rat ion s to  a foreign  sub ­
sid ia ry  or  for eig n affiliate,  it  am ounts  t o or  could am ount to a heavy 
subsidy  for  such inv estment in Th ai lan d.

Mr.  Surrey. Senator , le t me ju st  repea t-----
Se na tor Gore. Before you  go to th at , let  me quo te wh at you  said 

wi th  res pec t to  subsidie s o f thi s so rt :
I think I would tend to say—and  thi s is in pa rt  the  exper ience of tax his­

tory —tha t tax  concessions are probably not  the  most effective way to do it.
You impresse d me very m uch  wh en you sa id th at .
Mr . Surrey. I was hoping  I  wou ld imp ress you even more today.
Se na tor  Gore. I  mu st say  you  are  inc rea sin gly  imp ress ive, Mr. 

Secre tary.

foreign assistance act provision relating to tax treaties

Mr.  S urrey. We  s ta rt  w ith  th is  bac kgrou nd, S enato r. Th e F oreign  
Ass ista nce  A ct of 1961 dir ected  the  P resid en t to  accelera te a prog ram 
of  ne go tia tin g tre ati es  of commerce and tra de , inc ludin g tax treaties,  
which  sha ll include pro vis ion s to  encourage  and faci lit ate the flow 
of  p riv ate investment to and its  equi tab le tre atm en t in fri en dly coun­
tri es  and areas pa rti ci pa ting  in pro gra ms  un de r thi s act.  Th is was 
the  congre ssional direct ion .

Se na tor  Gore. That  was unde r the Eisen hower admi nis tra tio n.
Mr.  S urrey. Th is  is 1961.
Mr.  Gore. Oh , well,  it  was lar ge ly a repe tit ion  of  wh at  was in  the 

1954 act.
Mr.  Surrey. Well , bu t it  is a dir ec tio n in  1961. Th is is a ta x 

tre aty.
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Senator Gore. I must say tha t also this was contained in  language 
submitted to the Congress by the executive branch, so I  am not sure 
tha t this was a mandate that or iginated  in the legislative branch. We 
sort of concurred in it, and maybe we should do less of that.

Mr. Surrey. Yes. But I  take my—I read the statutes  of Con­
gress—

Senator Gore. I understand we passed it, and you are right.
Mr. Surrey. Tha t is right, and there i t is.
This is a tax treaty with Thai land which does obtain for the 

United States impor tant tax concessions of a kind which the United 
States has been seeking to obtain generally in a tax treaty program 
which this committee has approved time a fte r time.

We have said tha t without some recognition of encouragement to 
investment in Thailand, in keeping with the directive in tha t act, I 
do not think we can sign this trea ty with Thailand or these other 
countries.

Inso far as the policy of the United States is concerned, the 7-percent 
credit is a device which it has sanctioned. Tha t is na tional policy. 
Consequently, this does not adopt any new national policy such as 
tax sparing, which was a positive additional benefit to the investor 
as against investment at home. Tax sparing was a lowering of the 
tax to the investor in the foreign country as against investment at 
home and, therefore , quite a different  concession and quite a different 
thing. This trea ty involves the extension to a less developed country 
of a policy tha t is a lready ingrained  in our tax  laws and, therefore, is 
of a quite different na ture.

I generally agree with you, Senator, th at we should be very careful 
in changing the U.S. tax laws on U.S. investors. This committee, 
however, has approved this effect in the past. I was in erro r when 
I testified earlier. In  the treaties with Jap an and Great Brita in, we 
do reduce the U.S. tax on U.S. investors. The treaty with J apa n has 
since been changed because of changes in their  law, but basically 
thei r treaty did so, and thus such a policy has been used at times, 
sparingly, in the  past.

With respect to this problem of deferra l, again tha t is limited for 
5 years. It  is an experiment.

The suggestion came to us with respect to and from those groups 
of companies in  the United States, construction companies, architec­
tura l firms, companies tha t are interested in exporting machinery.

In  many cases their activity is to produce a plan t in the other 
country. They either take part architectural ly or from a construc­
tion aspect or as the exporters of machinery produced in the United 
States.

The foreign country sometimes desires tha t they take minority  
stock. There can be other reasons for taking minority stock. We 
thought generally tha t is the kind of thing tha t is in the interests 
of the United States to encourage. We thought deferral  would be in 
keeping with U.S. policy in tha t deferral is pe rmitted when there  is 
an 80-percent interest in most of these situations. This would be per­
mitted under the treaty when there is a minority interest, which is also, 
we think, in keeping with encouragement o f joint  ventures. It  is a 
policy to be tried for 5 years.

If  the committee thinks it is not working well, if the committee 
thinks it is disadvantageous to the United  States, then obviously it
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can be studied. But  again, we a ttempted to carefully circumscribe 
it and keep it within those limits so tha t this  would not be something 
tha t is so ingrained  tha t the whole treaty has to be destroyed if we 
later decide that this was not a sensible departure.

MEANS OF ENCOURAGING DEVELOPMENT

It  looked to us to  be a sensible way of encouraging the development 
of these countries through these kinds of services and through this 
export of machinery and equipment. Now, we may be wrong in 
that. We do not think so. But tha t is the underly ing basis for the 
policy.

It  had to be done bilaterally because unless the other country agrees 
to a similar de ferral  there is no point to the exercise, since a tax would 
have to be paid to the  other country.

Senator Gore. Of course, as a matter of tax equity, I think this 
would be a wrong policy. Wha t you have is the sale of patents and 
architectural  designs, know-how, other prope rty from the United 
States to a foreign affiliate, in which they have a minority ownership. 
This property is exchanged fo r the assets of this foreign affiliate. If  
those assets are of value, then they have made a sale, and then they 
have income. They sold a patent, they have sold know-how, and they 
have sold other property.

Mr. Surrey. The word “sale” bothers me because they look at it as 
a contribution for stock.

Senator  Gore. Well, if  you contribute $1 million for stock, you get 
the stock. Now, whatever  you call it, tha t is an acquisition of assets. 
If  you do not want to call it  tha t, call it an  exchange of paten t rights 
for stock.

Mr. Surrey. Yes.
Senator  Gore. In any event, to the extent tha t this stock in the 

foreign affiliate is of value, then the domestic corporation has acquired 
a value in the foreign assets for  property which is owned in this  coun­
try. This is income by whatever devious way you describe it, whether 
devious or not devious, whether d irect or indirect, and from the stand­
point of tax equity it is income on which they should be taxed, whether 
by normal or capital ga ins rates would depend upon the circumstances.

So what  you do here is you defer. You just  do not t rea t this  as in­
come fo r tax purposes. Without the consideration of promoting the 
developing of the underdeveloped country, I would say it would be 
indefensible. It  may be defensible because it is done for  this purpose.

Now, this is my view on it, and whether you agree with this or 
whether you do not, the question is, so far  as I see it, whether the 
development, the character of the development to be promoted, justifies 
both the tax credit and the tax deferral.

POINT OF DEFERRAL

Mr. Surrey. Wh at I was trving to do was to indicate, one might 
say, that  the risk to the United States in changes in U.S. tax policy was 
not so great. Fo r example, on this deferral point, Senator, if there 
is 80 percent ownership, then for most of these cases there is deferral 
unilatera lly under our law.
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In  thes e par tic ul ar  cases we a re  de ali ng  with , w here  it  is less t ha n 80 
percen t ownership, in mos t situations,  I  th in k there  wou ld be a tax  
in the  for eig n country  fo r which we wou ld gr an t a ta x cred it in the  
Un ite d Sta tes .

Sena tor  Gore. I t  would no t be a t ax  on income ea rne d in the  Unite d 
State s on th e sale o f a U.S . asset.

Mr. Surrey. Oh,  no. You see, the  forei gn  country  wou ld look at 
it your  way, Senator . I t  would say there is an exchang e o f stock  f or  
a pa ten t, and Th ai lan d,  fo r example, cou ld tax  thi s very tra nsac tio n 
because T ha ila nd  wou ld rega rd  th at  as income orig inat ing in  Thai lan d.  
Consequently the  U.S . inv estor wou ld pl an  the  tra nsac tio n so th at  he  
would get  a cre di t fo r the Th ai land  tax when we, in tu rn , tax ed  th is 
transact ion .

Al l wTe are  doing  here essent ially and bas ica lly is say ing  they wil l 
defer  th ei r tax , and  we will defer  ou r tax i n lie u of  thei r tax ing and  our 
giv ing  the tax cre di t so as to  make  th is  kind  of  inves tme nt o r t his  kind  
of contr ibu tion more feasib le. But  th ere  i s n ot  any basic  harm to  the 
Un ite d St ates  in th is tra nsac tio n because in many cases if  pro perly  
cond ucted an d prop er ly  planned,  you can ge t a foreig n tax  c redi t fo r 
thi s, and ou r t ax  is redu ced  anywa y. We  defe r to  the  for eig n coun try. 
There  may be a diffe rence in rat es,  of  course, bu t bas ica lly these  are  
tra nsac tio ns  whic h are tax ed in both cou ntries.

PROB LEM OF TAX JURISD ICTION

Sena tor  Gore. Mr.  Surre y, I  do no t know how Th ai land  would tax  
X  c orp ora tion, a U.S . corporat ion .

Mr. Surrey. That  is t he  p roblem, Sena tor , of  tax  treaties,  and th at  
is why  we ge t int o these difficult ies because Th ai land  conside rs the  
tra nsac tio n as taki ng  place in Th ai land . Th ere  has been a n exchang e 
in Th ai land  under your  t erms, I mea n the way  you appro ach it  i s the 
way  a good, hard-b oil ed Th ai land  tax inspec tor  would approach  it. 
He  w ould  say there  has been a sale  in  T ha ila nd  of assets  for  T ha ila nd  
stock. Tha t is the reas on th is provis ion , to make sense, has  
to be bi lat eral.  I t  would no t do us any good to defer  our tax  un i­
lat eral ly  in these cases because in  many cases, with ou t some special corn- 
cessions in the othe r cou ntry, there wil l be a tax  in th at cou ntry. 
Sometimes ou r people can work ou t thes e concessions, bu t som eth ing  
has  to be done  to  eliminate the  tax in the  fore ign  co unt ry.

Now, somet imes they may  plan  it  so th at  the  sa le t ech nically occurs 
here and does no t occur in the forei gn  cou ntry. But  we do no t hav e 
con trol ove r those  rules. Th ai land  has con tro ls over wh at  Th ai land  
wants  to tax , subject to  a tax  tre aty.  I f  Th ai land  says-----

Sena tor  Gore. Some thing wit hin  thei r own sov ereignty .
Mr. Surrey. Tha t is corr ect.  Tha ila nd  can  say  th is  tra nsac tio n 

tak es place fo r tax purposes in  Th ai land , and there is no th ing the  
Un ite d State s can do abo ut it  ex cep t th ro ug h a tax tre aty,  a nd  t hat  is 
why  these  tax tre ati es  are  im po rta nt , because some cou ntr ies  have  
dif ferent  views of  tax  jurisdic tion.

Sena tor  Gore. Y ou make a good  po int , and it  i llustrate s, of  course, 
th at  th is is by no mea ns a one-sided question. Th ere  are  ma ny con­
sidera tions involved in the  decis ion to ra ti fy  or  to rej ec t the pen din g 
tre aty .
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I do not quite understand the mechanism. I do not challenge the  
accuracy of your statement at all? but I do not quite understand how 
Thai land would reach X corporation, a U.S. corporation, tha t does not 
have a so-called permanent establishment in Thailand, but which, for 
the exchange of patents, receives 10 percent of the  stock of Y corpora­
tion, which is a Thai  corporation.

The stock is shipped to X corporation in the United States;  the 
paten t materia l is shipped to Y corporation in Thailand. IIow would 
Thailand ever reach the assets of X  corporation ?

Mr. Surrey. Well, there are two questions in this.
Senator Gore. Unless they wish to confiscate the 10-percent stock.
Mr. Surrey. Yes; there are assets. There are always two questions,

* Senator, as you point out. One is, is there a tax to be levied and, two, 
has the  foreign country got practical ways of collecting the tax?

Senator Gore. Yes.
Mr. Surrey. Now, for example, one of the reasons why the per-

• manent establishment rule is so important in this treaty is tha t
Thailand imposes taxes on U.S. corporations  that sell through people 
in Thailand, even though the U.S. corporation  may have nobody in 
Thailand , and it enforces that by a withhold ing tax of 2 percent of 
the gross receipts. So there are ways by which-----

Senator Gore. Two percent of the receipts of such-----
Mr. Surrey. Sales.
Senator  Gore (continuing) . Such sales agencies ?
Mr. Surrey. Sales tha t the U.S. exporter makes to Thailand through 

an independent commission agent or broker in Thailand.
Now, most companies, I mean American corporations, have no t been 

in Thailand, they are righ t here in the United States sending their  
goods to Thailand, they have nobody in Thailand.

Senator  Gore. So the tax would really be not on X  corporation but  
upon whatever corporation or whatever agent-----

Mr. Surrey. It  is 2 percent of the gross receipts which would 
otherwise be remitted to the United  States which are witldield in 
Thailand. The commission agent has to withhold.

Senator  Gore. So that in order to alleviate such an a rbit rary  treat ­
ment—

Mr. Surrey. We write this treaty .
Senator Gore (continu ing). You propose this treaty.

• PERSONAL AND  NA TIO NA L BE NE FIT S OF TAX TREATIE S

Mr. Surrey. We write this tax treaty with Thailand under which 
tha t tax will not be withheld.

♦ Senator Gore. This has been of benefit primari ly, as Senator Pell 
stated, to those few Americans who are investors over there.

The question is where is the national benefit ?
Mr. Surrey. These are people who are exporting into Thailand. 

These are American corporations exporting into Thailand.
Senator  Gore. They may not  be exporting. They may be engaged 

in manufacturing in Thailand.
Mr. S urrey. No. If  they are engaged in manufacturing in Tha i­

land—
Senator Gore. I mean they may have stock in a corporation that is 

purely a Thai corporation.
53-234 — 65----- 8
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Mr. Surrey. Then we have a different set of problems. Then we would have the subsidiary in Thailand. But these are American cor­porations with no interest in Thai land other than  to export to Thailand.
Senator Gore. The example I  gave you did not  assume tha t X  cor­poration would export to Thailand except they were exporting thei r patents and gaining  in exchange there for a 10-percent ownership in Y corporation, a Thai corporation.
Mr. Surrey. Wha t I wanted to indicate, Senator, was that  Tha i­land jurisdictional tax rules are very broad and, therefore, in the case you have indicated, Thailand could say, “we have jurisdiction to tax here,” because a Thai  corporation is, in your language, selling stock and gett ing something for it.
Now, under tha t view a taxable transaction has occurred in Tha i­land. The American person engaged in tha t transaction has income from Thailand, and the question is how Thailand would collect tha t tax. They could levy on the stock or if there are other assets of the corporation they could levy on those.
But this is not unusual. There are other countries tha t will say, “As long as th eir stock is involved any transactions with respect to tha t stock no mat ter where occurring in the world are taxable.” For  example, Germany, says tha t i f an American owns stock in a German corporation and sells t ha t German stock to another American at a profit, Germany taxes tha t profit if there is, I think, 25 percent ownership.
Now, we would not, the United States would not, do that.  In other words, if  a German held a 25-percent interest in an American corpora­tion and sold tha t to another German, we would not tax tha t tran sac­tion.
Well, now, here is a difference in tax rules which only a treaty can deal with, and the German treaty,  which we hope to have before you, will deal with this si tuation and res trict the  scope of German tax. Tha t is what these tax treaties are all about, and these are just instances of where you get a jurisdictional rule in one country tha t is much broader than our jurisdictional rule, and in these cases the foreign tax credit mechanism breaks down, our taxpayers get subjected to taxes they do not know about and la ter have to pay, or which economically are harmful.
Now, sometimes they can plan to have other income from these countries so tha t the United States picks up the tab through  our foreign tax credit. In other words, this  would be a German tax, and it would be creditable to the extent t hat  there  w’as worldwide income, and we would pick up the tab.
When we enter into a tax treaty, what we are  really doing in the German case is th at the U.S. Treasury will benefit in la rge part and the German Treasury will give up the tax. Tha t is exactly what this German treaty  before you will involve.
This Thai Treaty involves in the deferral  example a simi lar thing. The U.S. Treasury is unilatera lly committed to crediting foreign taxes. When we ask Thailand to restric t the scope of its jurisdiction, as in this permanent establishment case or in this deferra l case, our Treas­ury, in effect, does not have to credit this foreign tax in Thailand,  and the U.S. Treasury in dollars and cents benefits from this Thai tax treaty.
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BE NE FIT S FOR THE UN ITED  STATES

I would say tha t with respect to a good deal of this Thai tax 
treaty  the U.S. Treasury  is one of the beneficiaries.

For  example, when the dividend tax in Thai land is reduced from 
25 to 20 percent, we thereby gain some tax as a result of that very 
transaction because the Thailand rate falls below the U.S. rate, and 
we pick up tax.

Senator Gore. Just as you say the volume of trade is small, the 
magnitude of this is quite small.

Mr. Surrey. Yes. We happen to be dealing in small figures.
Senator Gore. Tha t is right.
Mr. Surrey. The German example I gave you, I know of one 

transaction tha t involves over $2 million.
Senator Gore. Yes. Tha t would be much larger.
Mr. Surrey. Yes.
Senator Gore. So the real importance of this pending treaty with 

Thailand, and the reason I have called for a hearing  on this par­
ticula r one, is not its magnitude either in revenue, in exports, trade, 
or import volume, it is because of the fundamental principles involved, 
which I have already stated.

It  is a matte r of importance, and one on which you have made 
an excellent case from your standpoint, and is one which the Senate 
must consider no t ju st from the  parochial point of view but from the 
national point of view.

As Senator Pe ll has said, we need tax conventions with many coun­
tries, the more countries the better if they are advisable conventions.

Whether or not the overall public interest is served by the conces­
sions which you propose in order to obtain the agreement of our for­
eign contracting parties  is something the Senate must look at with 
the greatest of care.

Mr. Surrey. I would ful ly subscribe to that. We would not have 
sent this tr eaty  to  the Senate of the United States unless we thought 
it was in the national interest  of the United States. But we certainly 
believe this is a matter which should be examined, and we fully 
understand it.

Senator Gore. I think th at I may have addressed a letter to you or 
to the Secretary of the Treasury some year or so ago admonishing 
you to tread carefully in this area. I would wish to concur in the 
suggestions of Senator Pell tha t fur ther  negotiations be had with 
the greatest  of caution until the Congress reaches some decision on 
the pending treaty.

Xow, the pending treaty , as you well know, let the record show, is 
not a 100-percent p rototype,  because, as you have said, a trea ty be­
tween the United States and any other country may vary in some 
degree from a treaty  between the United States and any other coun­
try. But, in general, this is a  prototype. Therefore, the Senate will 
want to consider it  carefully, and is considering it carefully.

I have talked with numbers of Senators about it. I am not sure 
tha t those who are not in the club realize the importance of the lunch­
eon discussions in the dining rooms tha t are positively only for 
Senators. There at a round table yesterday, I believe, as I looked 
around the table there were nine Senators, and we were discussing 
just this subject, and I observed as an aside to someone on my left
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th at  a more  meaning ful  deb ate  and discussion was underway there  than  was underway on the  floor of  the  Senate. So th is is being dis­
cussed, it  is being cons idered. No speeches have been made on the  
floor yet. Th ere  are  some reques ts fro m the publi c fo r an op po rtu ­ni ty  to tes tify on th e t rea ty.

I  th ink I  will  ju st  fix now We dnesd ay of  next week at  10 o ’clock 
fo r the  app ear ance of pub lic witnesses, and the n th is subcomm ittee , 
to which Se na tor  F ulbr ight  has re fe rre d th is trea ty  f or  co nsideratio n, if  it  can in the rush  of even ts her e in these last few weeks of thi s 
session, will  make a recommen dati on to the  fu ll comm ittee.

I believe th at  concludes  my questions on it. I f  you would  like  to make a con cluding sta tem ent the commit tee wou ld be plea sed  to hear you.
Mr.  Surrey. No. I  th ink th a t conc ludes my sta tem ent , Senator.  

I  fu lly  un de rst an d the importance  of  th is  issue. We  hav e no t in any way  at tem pted  to  keep secret w ha t we are doing .
As a mat te r of  fac t, I  very delibera tely las t year  announced in a 

speech in Mo ntreal , th at  the  Tr ea su ry  was  engaged in th is policy so th at  there  c ould  be pub lic discussion  and con sidera tion  of the ma tte r.

SUGGESTIONS FROM LEGISLATIVE  BRAN CH  WELCOM ED

We a re cognizant of the  fact  t hat  thi s is a new matt er , several  new ma tte rs,  and th at  t here can come ou t of thes e discussions suggestion s such  as th at  which Se na tor  P ell  has made, fo r use to consider.
I  do wa nt to emphasize tho ug h th at  I  am certa in th at  the Senat e is aware  t hat  thi s is a proto typ e in the sense th at  we feel some pr ov i­

sion of th is na ture—the 7% investment cred it is necessary  i n orde r t o obtain tax tre ati es  at  all wi th the less deve loped countries.
I do no t rega rd  the  Ph ili pp ine trea ty  as illu str ati ve . I th in k th at  

was unusu al, and  I  do no t th ink it  wou ld be repeat ed wi th othe r less developed countries.
Se na tor  Gore. Likewise I  did  no t conside r, as you know  you  had  

thr ee  he re, I  d id no t consider the proposed tre aty wi th Israel  as much 
of a proto type  as the  Th ai  t reaty.  That  i s why  I  suggested we have a hea rin g on  the T ha i t rea ty.

Mr. Surrey. We  w anted to proceed wi th  neg otiations wi th  a nu m­
ber  of  these cou ntr ies  befo re we h ad  fu ll discussions wi th you, and I  
th ink th at  is he lpf ul.  Hav ing ha d discussions wi th Isr ae l, and some 
with In dia,  and wi th the  Ph ili pp ines  and Th ai lan d,  these are  fo ur  
countries, and i t has give n us  a b ack gro und. Tha t is w ha t I  h ave  been 
tryi ng  to do, to g ive the  committee  a  sense o f wh at we think  the  s tr in g 
of negotia tions wi th oth er cou ntr ies  will  look  like.  I t  has been ou r 
exper ience , in ta lk ing wi th mos t o f the cou ntr ies , th at  th ey i nv ar iably open their n egoti ations by  a sking for  a tax  spa rin g c lause. That  is t he way every discussion st ar ts  wi th a less deve loped cou ntry. We  say 
“No.” Then if  i t is a pp ropr ia te  we sug ges t the  extension of  th e 7-per - 
cent cre dit , and they th ink about it. My guess is t hat  i t wou ld be an 
acceptable device t o m ost countries. I t  wo uld have to be h andle d ca re­ful ly,  as we did  in the  Phi lip pine  case.

We also, I th ink,  sho uld  con sider Se na tor Pe ll’s suggestion because some of the  c ountr ies  th at  m ay be com ing up  m ay be invo lved  in th at  situ ation.
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Senator Gore. Ind ia certainly would be.
Mr. S urrey. Ind ia might  be, and I would have to  look a t their  ex­

por t picture.
Senator Gore. I th ink it  is reasonable to say that  the Congress would 

not likely have approved investment credit for foreign investment 
at the time the  investment credit for domestic investment was passed, 
because the very arguments so eloquently pu t forward by Senator Peli 
and others in favor  of enacting the investment credit was to improve 
our productive plan t in order to meet competition from increasingly 
modern and effective foreign plants. That , however, should not  p rej ­
udice the consideration of this.

One of the questions is whether we do by treaty  what is essentially a 
legislative matter, to wit, the taxation of our own nationals.

Mr. Surrey. I do think tha t is impor tant. I would say tha t my 
experience in having negotiated a number of trea ties, we have a large 
number now both with industrial ized and less industrial ized under 
consideration, leads me to emphasize the grea t importance of giving 
the U.S. representatives sufficient cards to play at the barga ining  
table. The very act of extending the foreign tax credit unilaterally  
handicaps us today when we are negotiat ing with other countries. 
Unless you give us sufficient cards to use at a bargaining table we are  
just simply at a disadvantage. I do want to emphasize, Senator, tha t 
these are difficult bargains whether you are dealing with developed 
or less developed countries.

I think treaties properly  serve the United  States in many areas, 
such as the tax area. Afte r having had some experience with it and 
having worked on it, I  think the experimental approach of handling 
the 7-percent credit at  this time in tax trea ties would be more advisable 
than  the unilatera l act of extending the credit.

Senator Gore. I do not expect to  raise the question here, but a con­
stitutional lawyer would have quite a time with these two constitu­
tional provisions. One is the  treaty process, and the other one is the 
provision th at all revenue measures originate in the House of Repre­
sentatives.

Mr. Surrey. We defer to the  trea ty process and to the Senate of the 
United Sta tes on that.

Senator Gore. Thank you, Mr. Surrey.
I t may be t ha t the subcommittee will want to meet with you in­

formally fo r further  consideration.
Mr. Surrey. At any time, sir.
Senator Gore. We will recess un til 10 o'clock Wednesday, August 

25,1965.
Thank  you.
(Whereupon, at 11:35 a.m., the subcommittee was in recess, to re­

convene at 10 a.m., Wednesday, August 25,1965.)
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U nit ed  S tates  S en at e,
S ub co mmit te e of th e  

Com mit te e on  F oreign R el at io ns ,
ashing ton, D.C.

The subcommittee met, pursuant to recess, at 10:05 a.m., in room 
4221, New Senate Office Building, Senator  Albert Gore presiding.

Pre sen t: Senators Gore and Williams.
Senator  Gore. The Subcommittee on Tax Conventions has now 

held four bearings on the income tax convention with Thailand. We 
have heard spokesmen for the Departments of State and Treasury,  
and Dr. Woodworth, staff director of the Joi nt Committee on Internal 
Revenue Taxation.

Today has been set aside for hearing  public witnesses. We will 
hear several witnesses from the business community. I do not know 
the tenor of their  views. I am aware t hat  there is some dissatisfac­
tion with the permanent establishment provisions and perhaps with 
some of the source rules set out in the treaty. It may be tha t in 
trying to combine foreign aid objectives with the objectives we 
normally pursue in tax conventions that  we have perhaps gone too 
far  in encouraging foreign equity investment at the expense of our 
regular foreign commerce. It  may well be that the regular U.S. 
export ing concerns would be victims instead of beneficiaries of the 
pending treaty. This we must examine. If  this is the case, it could 
have serious repercussions when this type treaty  shall have been 
extended to 25 or 30 countries.

We shall now let the witnesses speak for themselves and their re­
spective interests.

I regret, gentlemen, th at due to time limitations, we will have to 
ask you to limit your oral presentation to 10 minutes. It may well be, 
of course, that  there will be questions and discussions that will go be­
yond this time limit. At any rate, let me assure you that your full 
statements will be pr inted  in the hearings, and it is my firm belief 
tha t each member of th is subcommittee is going to study these hear­
ings closely before any action is taken on this treaty.

We will now proceed with the witnesses. The first witness is Mr. 
Raphael  Sherfy.

STATEMENT OF RAPHAEL SHERFY, MANUFACTURING CHEMISTS’ 
ASSOCIATION, INC., WASHINGTON, D.C.

Mr. Sherfy. Mr. Chairman, my name is Raphael Sherfy, and I am 
appear ing today on behal f of the Manufacturing Chemists’ Associa­
tion, Inc. (MCA) in my capacity as special tax counsel for the associa­

t e
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tion . I  am a p ar tn er  in the law  firm of  Tu rney , Ma jor , Mark ham & 
Sh erfy located in Wash ing ton , D.C. P ri or to  joinin g th is firm  in 
19591 was associate ta x le gis lat ive  counsel in the  Tre asury De pa rtm en t 
fo r 7 years.

The Man ufac turin g Chemists ’ Associa tion  is a nonprof it trad e as­
sociation  wi th 194 U .S. mem ber corpo rat ion s, lar ge  and sma ll, which 
accoun t fo r more th an  90 perce nt of th e pro ductive capacity of the  
chem ical indu str y in th is  c ountry. W ith the commit tee’s indu lgence 
I  wo uld like to confine my comments today t o one of the definiti ons  in 
art icle 3 o f the income tax  convention wi th  T ha ila nd .

CON CERN OVER PI'-RMANENT ESTA BL ISH ME NT  PROVISION

The def ini tion  of  a pe rm anen t establ ishment embodied in ar tic le  3 
depa rts  signif icantly from the  def ini tion  gener ally fou nd  in mos t of 
the  income tax conventions to whi ch the Un ite d State s is a pa rty . 
Pri or conven tions have defined a pe rm an en t establ ishment gen era lly  
as a branch, an office, fac tor y, mine, or  othe r fixed place of  business. 
In  addit ion , it  h as  been general ly pro vid ed  th at a foreign  sub sid iary 
corpo rat ion  would no t in its el f cons titute  a pe rm anent establ ishment 
of  i ts pa rent . Fu rth ermore, except fo r th e conven tion  wi th  In di a to 
whi ch the  Senate has never given its  advice and consent, the  estab­
lish ed U.S . pol icy has  been to  pro vid e fo r the exclusion fro m the  
concept  o f a perm anent establ ishment of  (1) a bon a fide commission  
agent o r b roker ac tin g in the  o rd inary course of his  business, and (2) 
an agen cy unless t he  agen t h as gen era l au thor ity  to  ne go tia te and  con­
clude co ntr act s o r has  a stock  of m erchan dise fro m which he regular ly  
fills orders.  Th e fol low ing  tre at ies define  th is  ter m along the fore-

going li nes: Au str al ia , A us tri a, Belgiu m, Ca nada, Denm ark , Fi nlan d,  
rermany, Greece , Ho nd uras , Irel an d,  It al y,  Ja pa n,  the  Ne the rlands, 

New Zea land, Norway,  Pa ki stan , Sweden, Sw itzerland , the Un ion  of 
South  Afric a, and th e Uni ted  Kin gdom .

Th e M an ufac turin g Chemists ’ A ssocia tion  wishes t o inv ite  you r a t­
ten tio n to  the expand ed def init ion  of a  pe rm an en t establishm ent  in  t he 
Th ai land  income tax convent ion. Su bp arag raph  (b)  of  pa ra gr ap h 
4 of  art icl e 3 of  the convention pro vid es th at  a pe rm anen t es tab lish­
ment o f a U .S.  co rpo rat ion  wi ll inc lude a n agent who re gu larly  secures 
ord ers  in Th ai land  fo r a U.S . corpo rat ion . Par ag ra ph  5 m akes th is 
pr inc ipl e also app licabl e to  a bona fide bro ker , gen era l commission  
agent, fo rw arding  agent, custodia n or  othe r ind epe ndent ag en t who 
acts  alm ost  exclusively fo r and regu larly  secures ord ers  fo r a U.S . 
corpo rat ion .

The associa tion  objects to this  extens ion of  the  coverag e of p erm anent 
establ ishment fro m the  p rev iou s pol icy reflected  in mos t of  ou r pr io r 
conv entions. Thi s new policy is a lso e mbodied  in  th e convention wi th 
th e Ph ili pp ines  which is before  yo ur  committee.

Th e M an ufac turin g Che mis ts’ Assoc iatio n does no t believe th at the  
Uni ted States  should  agree th a t these circums tanc es constitu te a 
sufficient bas is fo r Th ai lan d to tax .

Se na tor  Gore. Mu st the Un ite d State s agre e?
Mr. Sherfy . No, sir.
Senator  Gore. In  oth er words, Th ai land  is free  to levy such a tax 

wi tho ut agr eem ent  o f t he  U ni ted  Sta tes , and does she no t now do so?



TAX CONVENTION WITH THAILAND 117

Mr. Siierfy. Let me take the first question I thin k you asked me. 
It  is true th at Thailand could levy a tax without the treaty provisions, 
because it is her own jurisdiction.

Senator Gore. Yes.
Mr. Siierfy. Her  own tax. As to whether she does it today o r not, 

I do not know.
Senator Gore. I think as a matte r of fact  they levy a 2-percent 

tax.
Mr. Siierfy. I understand in one of the trea ty countries t ha t this 

principle  has been extended so it is possible that the tax is not actually 
levied. Yet the new principle has been extended to this part icular 
country.

Senator Gore. You object, whether Thailand does or does not.
Mr. Siierfy. We object to the principle.
Senator  Gore. You object.
Mr. Siierfy. We object to the practical applicat ion of the new 

principle, but we also object to getting this principle established.
Senator Gore. Than k you very much.

PE RM AN EN T ESTA BL ISH ME NT  PRO VISION AS A PRECED ENT

Mr. Sherfy. There is not a reasonable nexus for  Thai land jurisdic­
tion. The association is concerned tha t once jurisdiction is claimed 
under this expanded concept, a selling or marketing subsidiary 
corporation of a U.S. enterprise will generally be considered a per­
manent establishment of such enterprise. Tinder our past  treaties 
this parent-subsidiary relationship was considered generally not to 
set up a permanent establishment.

This new policy has been justified on the basis tha t it does not 
confer any greate r taxing jurisdic tion than is already exercised by 
the other country. In  addition, i t is alleged tha t less developed coun­
tries should not be denied an opportunity  to obtain revenue from the 
taxation of import  sales.

The Manufactu ring Chemists’ Association submits, however, that in 
many cases where the statu tory authority to tax import sales exists 
it is dormant  and is rarely  used except against agencies owned by the 
exporting company. The failure to exercise this authority may be 
explained by the lack of personal jur isdiction over the exporter. We 
believe tha t the use of an income tax convention to establish this 
jurisdiction is undesirable.

It  should be kept in mind tha t the convention permits exchange of 
information between the tax authorities of each government to the 
extent pertinent to the c arrying out of the provisions o f the conven­
tion. This exchange of informat ion should only be permitted where 
a prima facie case is made out tha t the taxpayer is subject to the 
Thai land tax under the terms of the convention. Presumably, where 
the broadened definition of permanent  establishment is applicable, 
informat ion with respect to TT.S. corporations could be transmitted 
to the tax authori ties of Thailand when such corporations are not 
really in business there.

The Manufacturing Chemists’ Association requests your subcom­
mittee, if it should approve this convention, to  provide a reservation 
as to the expanded definition of permanent establishment.
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I w ish to th an k th e members of the  subcomm ittee  fo r the o pp or tuni ty  
of pre sen ting the views of the  M an ufac turin g Che mis ts’ A ssociat ion 
on th is m atter.

Senator  Gore. Do any of the companies you  rep res ent engage  in 
man ufac turin g ab roa d ?

Mr. S iierfy. Def inite ly.
Senator Gore. W ha t is thei r reactio n, and  wh at is your rea ctio n as 

their rep resent ative,  to the  i nve stm ent  c redi t proposed in the  p endin g 
tre aty?

Mr. Siier fy . I  can only  answ er th at question thi s w ay : rep resent ­
ing  the  Ma nu factur ing Chem ists ’ Associa tion , t hat  we take  no posit ion.

Senator  Gore. On balance do you adv ocate the rati fication or  the  
reject ion  of th e pe nd ing  tre aty ?

Mr. Sher fy. Th e re jection of the T ha ila nd  T re aty unless  we get th is 
reserv ation on pe rm anent es tabl ishm ent.

Senator  Gore. Th an k you very much.
The next witn ess is Mr. D. II . Gleason, of Cor n Prod uc ts Co., New 

Yo rk City.

STAT EMENT OF D. H. GLEASON, CORN PRODUCTS CO., NE W YORK 
CITY, N.Y.

Mr. Gleason. My nam e is Donald H.  Glea son. I am comptro ller  
of C orn  P rodu cts  Co., New Y ork, N.Y.

Wh ile 1 am chair ma n of  the  Subcommit tee  on  the  Taxati on  of  F or­
eign Source Income of the Na tional Assoc iation of Manufa ctu rer s, I 
am not ap pe ar ing in beha lf of the  associat ion tod ay because  tim e has  
not  p erm itted  pol icy stu dy  of the Th ai  Conv ent ion  as  it s t ex t was only  
recent ly re leased .

1 would add th at  C orn  Prod uc ts Co. does no t hav e at th is time any  
inv estment in Th ai lan d.  Ou r sales in th at country  throug h ar ra ng e­
men ts with local im porte rs are  no t im po rta nt  and prospects  fo r the  
fu ture  as fa r as T ha ila nd  is concerned are  prob lem atic al.

TE CH NICA L ASPECTS OF TAX TREA TY

We  are, as are  m any  m embers of the NAM, however, very much in­
terested in the Th ai  Con vention  because  i t embod ies new concepts not  
con tain ed in pre sen tly  effective tax tre ati es  wi th oth er nat ions. 
Fu rthe r, and  of  conside rabl e impor tance,  is its  improved  tre atm en t 
of  cer tain tech nical problems. These are  subs tan tia l imp rovements 
over  thei r co un ter pa rts  in ea rlier t rea ties.

The innova tion s, and  the  new concepts,  are not only signif icant 
fo r our  economic and business  rel ations wi th  Th ai land , im po rta nt  as 
these a re c onsidering ou r s take in  so uth east Asi a, b ut  ha ve b roader im­
pli ca tions  because they  may well become a pa tter n fo r oth er conven­
tions  with o the r co untrie s in  the  future.

Whil e some may cri tici ze some specific po ints as to detail in some 
of  these, these  may  be correc ted in  lat er  trea ties.

Why are  tax  tre at ie s im po rta nt? One  might  ju st  as well ask: Ar e 
U.S . business opera tions  abroa d good  or  bad?  Th e reco rd, I th ink,  
shows th at  the y have been very  good, no t only  fo r our  balance-of- 
paym ent s pos itions, and  fo r the  economy of  the country  as a whole,
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but also for our country’s posture in the political and economic affairs 
of the world.

Each country of the world has two income-tax jurisdictions. The 
first is over all of the income earned within its borders, and the second 
is over all the income of its citizens or residents wherever earned. 
There are consequently many overlaps where the income of citizens or 
entities of one country is earned in another. Were the same income 
to be taxed by two jurisdictions and by both at the comparatively high  
tax rates which have become popular throughout the world since late 
1920’s, little  or none would be left, and many businesses producing 
the income would tend to atrophy and die.

The simple solution adopted by some countries is tha t of t err itor ial­
ity. Under this system, some countries forego in part at least their  
secondary jurisdiction over income earned abroad, and tax income 
earned only within their borders at full rates.

Our solution has been the development of the foreign tax credit 
system, imperfect and complicated though i t may be, under which the 
foreign income tax paid on the  income of U.S. entities is permitted 
within limitations to reduce the U.S. tax on such income tha t would 
otherwise be payable. This solution is sometimes referred to as tax 
neu tra lity ; fo r under it , in theory, income taxes do not affect the direc­
tion of the flow of the capital which produces the income.

The simple solution, ter ritor ially , has recently gained in advocacy 
and has much to  recommend it. The revenue impact  would be l ight  
because U.S. tax collected on foreign business income afte r foreign tax 
credits is of comparatively minor importance. While there may 
not be much chance of the  adoption of t axation on the  basis of ter ri­
toria lity in the near future, I  hope to see it sometime.

"Whether or not we continue with the foreign tax credit system, 
or adopt terri toria lity,  tax treaties will continue to serve a vital basic 
function. Where income is subject to the jurisdiction of two nations, 
its function in simplest terms is to set forth  who taxes what income, 
how, where, when, and at  what rates, and to coordinate these factors.

The record before you al ready describes in detail the technical im­
provements in the Thai convention. I will merely mention the areas 
involved—

(1) Detailed and more precise definitions of  the “permanent 
establishment” concept.

(2) More detailed and precise source of income rules.
(3) A broad nondiscrimination rule.

Perhaps more controversial, bu t certain ly of equal importance with 
the technical improvements is the new concept introduced by this 
treaty . This involves the allowance of a direct tax credit of 7 percent 
to qualified U.S. investors in Thai land for new investments and the 
allowance of a 7-percent credit to such investors for certain reinvested 
profits of their Thai investments. The concept is simply an extension 
of the theory upon which the domestic investment credit is grounded.

It  differs, however, very markedly in its scope and its operation. 
Fir st of  all, the domestic investment credit is based on new investment 
in plant facilities and equipment. It  is rollover credit, so to speak, in 
that  where assets are replaced, a new credit is obtained in a compara­
tively few years.

The investment credit in the Thai convention is a “one shot” propo­
sition measured, perhaps to oversimplify, by increases in net balances
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held wi thin lim ita tio ns  in the investment in Th ai lan d.  Bo th inv est ­ment credits  are  gro unded on the  the ory th at the y are  in ten ded to stimu late economic act ivi ties which a re desirable .
An othe r new concept o f lesse r i mp ort ance is the tax de fer ral  in re ­spect of  the  exchange of certa in int angib les  fo r stock in an elig ible  corporatio n.

NEGOTIATION OF TAX TREATIE S

Ea rl ie r, I  discussed  briefly the  dua lity of  tax jur isd ict ion s in for eig n busin ess opera tion s, the  the ory  of n eu tra lit y an d our ta x cre dit  system. As  1 also ind ica ted , ta x tre ati es  a re much needed if  these very com pli ­cated, ind epe ndent , i nte rde pendent, and fre quen tly  confl ictin g fac tor s are to be coo rdinated.
In  s ign ing  th e t reaty,  T ha ila nd  i s very defi nite ly giv ing  up some o f its  pr im ary and secondary  tax  ju ris dic tio n and consequently  its  righ t to tax . Th ai land , fro m a pra cti ca l sta nd po in t, does no t hav e any  re ­cipr oca l ga in in the  ordin ary sense from the Un ite d State s giv ing  up  some of its  pr im ary and secondary ju ris dic tio n to tax  fo r it  has  lit tle  or no U .S. source income, othe r th an  raw  m ate ria l exports. Th e ta x cre dit  is the only  thi ng  tha t o ur negotia tor s, the  T reasury D ep ar t­ment, hav e to ba rgain wi th and the y need  th at  tool.
Ot he r questions may be rais ed.  Is  it  p ro per ; fo r exam ple, fo r the Tr easury  De pa rtm en t by the  trea ty  mec hanism to int rod uce  wh at amount to be change s in our tax laws? Th is question is gro unded on the general r ule  th at  tax  leg islation should st ar t in th e Hou se a nd  be cor rec ted  and conf irmed in the  Senate.  To  ans wer thi s, I wou ld sub ­mi t, it  is obvious ly im prac tic al fo r the Hou se of Repre sen tat ive s to negotia te a ta x tr ea ty .
T he system  w hich  wTe now have, th at  o f tre ati es  nego tia ted  a nd  co n­cluded by the  e xecu tive  bran ch  and rat ifie d by you, the  Sen ate , seems eminently  pract ica l. Ce rta inl y, where an undes irable  t re aty has been neg otiated, i t wil l fa il o f rat ific atio n.
Th is tre aty,  all  th ings  considered,  is an improvem ent  on pr io r tre ati es  and  I  t ru st  th at  you will view it wi th fav or.  I  gr ea tly  ap prec i­ate  the  op po rtu ni ty  of  ap pe ar ing before  you and pre senti ng  these comments.
Senator  Gore. In  how many cou ntr ies  does your  company opera te th roug h subsidiari es ?
Mr. Gleason. Ab ou t 30 or 32. I  have no t go t an exact count, sir.  I  can supply that . I t  is g ene ral ly all  over  We ste rn Eu rope  and  L at in  America. Ou r investments  in the F a r Eas t now  a re no t im po rta nt .Sena tor  Gore. W ha t is the  prop or tio n of  the  e xport s of yo ur  com­pany  from the U ni ted  S tat es  to your own s ubsid iary companies  ab roa d and to oth er custome rs abroad  ?
Mr. Gleason. Because of  the n atu re  o f the bu sines s, i t is very smal l, sir.  Ou r e xp ort sa les in 1964 were ab out $15.5 mill ion. Ou r domestic sales  w ere $511 million,  and  the  sa les of  our  in ter na tio na l subsidiari es were $382 million .
Se na tor  Gore. Of th is  $15 mil lion , wh at po rtion  wen t to your  sub sid iari es?
Mr. Gleason. Very lit tle . Si r, might  I  expla in.  A box of  corn  sta rch  is a pr et ty  smal l th ing . I f  it  is made let  u s say in Argo, Ill ., and the n shipp ed to we will say Pa ris , why  the tra ns po rta tio n costs
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and the packaging costs would be too large; i t is that kind of business, 
sir.

Senator Gore. You heard the  previous testimony with respect to the 
permanent establishment.

Mr. Gleason. I did, sir.
Senator  Gore. What is your attitude toward the provisions of the 

treaty in tha t regard  ?
Mr. Gleason. I think that  the th ing tha t can be said in its favor is 

tha t the ground rules are specifically spelled out, more so than in pr ior 
treaties, so tha t a businessman setting up some arrangement knows 
where he stands. Tha t is the basic improvement.

I would disagree perhaps with the provision which would make one 
individua l or corporation doing business only for one company a pe r­
manent establishment. I th ink that is the valid criticism to this point. 
I am sure that in treaty negotiations in the future , why the Treasury  
Department will well recognize this, particular ly afte r hearings such 
as this, tha t people are unhappy about it.

FUTURE TAX TREATIES

The future treaties tha t are going to be negotiated, of necessity, all 
of them cannot be exactly the same as this for a number of reasons. 
First , it is a different bargaining with each country. Second, their tax 
laws are different as among each other, and a treaty for one might  not 
be appropriate for another.

Senator Gore. I recognize that no one treaty could be an exact 
model fo r others, but generally speaking some new concepts and broad 
principles will be laid down upon the ratification of the pending 
treaty. These new concepts would, to a greate r or lesser degree, per ­
haps grea ter, be followed in the negotiation of fu rthe r treaties.

But, as you say, the Treasury Department and the Sta te Department 
will undoubtedly review the present hearing and take the points of 
view expressed into consideration.

Mr. Gleason. Exactly,  sir.
Senator Gore. To what extent would your company and its sub­

sidiaries expect to benefit from the investment credit provision of the 
pending treaty ?<

Mr. Gleason. I could not answer tha t now. Sure we would benefit 
some. The less developed countries are those generally speaking where 
the exchange risk to the American investor is high. The direct tax 
credit is small as compared to what one might lose say in a business 
which runs a net current asset position in declining foreign exchange. 
Investors tend to borrow as much money in local currencies as they 
can. I think perhaps in the sense of giving something to companies, 
the investment c redit has been overemphasized. I think perhaps  i ts 
most important point is th at it does give the Treasury Department a 
tool to barg-ain with.

Senator Gore. A tool with which to obtain treaty -----
Mr. Gleason. Obtain concessions in the treaty,  in a future treaty , 

from the government with which they are negotia ting; trying to get 
them to agree to limit their primary or secondary jurisdict ion to tax 
and perhaps put withholding tax rates down, or say, “We will not tax  
this kind of a transact ion.”
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Senator  Gore. Ju st  wh at concess ions wou ld Th ai land  make in the 
pending  trea ty  that  would be benefic ial to th e U ni ted S tates  ge ne ra lly ?

Mr. Gleason. Well, the proposed red uctions in wi thh old ing  taxe s 
and the  exemp tion  f or  ce rta in tra nsac tio ns  which do  no t involve a pe r­
manent esta blis hment .

Senator  Gore. These are beneficia l to------
Mr. Gleason. These are  beneficial to, firs t, the  Am erican  investo r, 

and second, ind ire ctl y benefic ial to the collection  of  the revenue, be­
cause if  thi s income is e arned ther e and  no t taxed , when it  is repa tri ated  
it does n ot ca rry  a for eig n tax  cred it, an d when i t is repor ted  fo r ta xes  
here , Uncle Sa m gets hi s fu ll bite.

Senator  Gore. D o you  have  in mind  in wh at  c oun trie s y ou may be 
inv est ing  or re ta in ing ear nin gs fro m investment as a res ult  of  oth er 
treaties o f th is typ e ?

EFFEC T OF TREATY ON  IN VE ST M EN T POLICIES

Mr. Gleason. In  the usual sense I  do no t th ink th at th is  tre aty,  if 
it  were fu lly  a pplied, would tend  to change ou r i nvestment  pol icy very  
much . I t  would, however, make such  investm ents as we hav e fro m a 
tax and fina ncial sta nd po in t e asie r to manage.  I t  would ten d t o make 
them more successful from our  sta nd po in t, and th at  of its elf  would 
ten d to  enco urag e them .

Senator  Gore. We ll, if  the  pro posed  inv estment cre dit  wou ld no t 
sign ificant ly change  the pa tte rn  of  your  investm ent , then  the  U.S . 
Gov ernment wou ld be sub sid izin g yo ur  investm ent , it seems to me, 
wi tho ut a  com pen sat ing  benefit.

Mr. Gleason. I  do not th ink th at is so, sir , fo r th is reason. The 
investment c red it on  accumulat ed p rof its is some thin g th at  we probab ly 
wou ld not get  very much benef it of,  fo r two  reasons. Fir st , we have  
to repa tri ate earni ngs as fa st  as we can  fo r U.S . deb t service to pay 
our own dividen ds.

Second, we w an t to  ge t these e arn ing s o ut  of  ex posure to the foreig n 
exchang e risk of  these un derd eve loped cou ntr ies  as fast as we can.

Sure, when some of  these  r eta ine d earnings  may  go int o bri cks  and  
mo rta r, and th at  in a sense is one way  of eli mi na tin g the foreign  ex­
change risk . But  we are  in business to mak e money and to  br in g it 
home and  to pay it  to ou r stockholders.

Senator  Gore. We ll, th at  is very good, bu t sti ll the  basic  ques tion  
is if, as you say,  the  investment cred it would not signif icantly affect 
your  business ope rat ions, th at  is yo ur  pa tte rn  of  investment, the n it 
would seem incontrover tib le th at  yo ur  tax  lia bi lit y to the U.S . Gov ­
ernment would be reduced by the  inv est me nt cred it wi thou t any  par­
tic ular  com pen sat ing  effect.

Mr. Gleason. We ll, my company may  n ot  be typ ica l in th is respect. 
I  am tryi ng  to be honest. I  hear  how these busin ess jud gm ents are  
made . They do hav e an  effect, sir , certa inl y, bu t I  do no t th in k the  
effect is as im po rta nt  as some people have sta ted or  some people feel. 
I t  is a ter ribl y h ar d t hi ng  to measure.

Sena tor  Gore. Ple ase  un de rst and I  am not , by ask ing  thes e ques­
tions, in any  way  at tempt ing to be cri tical.

Mr. Gleason. I  un de rst and, sir .
Sena tor  Gore. One  mus t go by example, I  suppose.
Mr. Gleason. Absolutely.
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Senator Gore. For  the purposes of discussion, how would the defer ­
ral of taxation on income from sale of patents, know-how, and other 
property  to foreign subsidiaries or to foreign corporations affect your 
company ?

Mr. Gleason. Not much at all, and this is another policy matter. 
As a policy matter, my company likes to have the parent  company own 
these intangible assets, itself, and then collect royalties or fees fo r the 
licensing of the use thereof of  this know-how, these patents, and so on. 
This is a policy matter. We think  in the long run it works out better 
tha t way.

Senator Gore. You do not think you would receive any tax benefit 
from the deferral provisions of the pending treaty.

Mr. Gleason. I doubt it, and here again I am guessing. I doubt if 
we will, for example, exchange the right to use know-how or what 
have you in exchange for an equity interest  in either one of our 
presently owned companies or in others. I think  the chances of my 
company’s doing tha t are small.

Now, this will be different in o ther businesses.
Senator Gore. Yes.
Mr. Gleason. And from business to industry , and so forth.
Senator Gore. And if approved, your company would consider 

alterations of policy as a result. Whether you do so is something else.
Mr. Gleason. That,  of course, is so. I am just guessing, knowing 

a good deal about the nature of the way we operate and expect to 
operate and how the foreign tax credit works and one thing  and 
another.

For  example, the royalties for the use of know-how frequently for 
foreign exchange controls have a priority for repat riation here over 
ordinary earnings  and profits. For example, if you put the permanent 
license to use the know-how down in exchange for  stock, why th at will 
downgrade that  segment of earnings for repatriation.

Senator Gore. Well, you have been very helpful and very for th­
right , and I thank you, sir.

Mr. Gleason. Thank  you, sir.
Senator Gore. The next witness is Mr. Herbert J.  Erlanger, gen­

eral tax counsel, Motion Picture Expo rt Association, New York, N.Y.

STATEMENT OF HE RB ER T J.  ERLANGER, GEN ERA L TAX COUNSEL, 
MOTION PIC TU RE  EXPOR T ASSOCIATION, NE W YORK, N.Y.

Mr. Erlanger. Mr. Chairman, my name is Herbert J.  Erlanger. 
I am tax counsel of the Motion Picture Exp ort Association of America, 
Inc. My address is 522 Fi fth  Avenue, New York, N.Y.

Our member companies are the export companies of the main pro­
ducing companies who in turn  are the members of the Motion Picture 
Association of America.

I want to than k the committee for the privilege of testify ing today 
in the matter of the ratification of the proposed income tax convention 
with Thailand. Our present tax situation in Thailand  is an unhappy 
one.

PRES EN T TAX ATION ON TWO LEVELS

As in all countries  with which the United States has no income tax 
convention and in which our member companies distribu te their
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pro duct th roug h subsidi arie s, income tax is a t pre sen t imposed in 
Th ai land  on two levels.

The local sub sid iary whi ch has a pe rm anen t establ ishment in Tha i­
land, is tax ed on its  balance shee t p rof it l ike  anyone else  do ing  business 
in Th ail and, and t he  ta x tre aty does no t i n any  way  affect  the  m etho d 
in which th is s ubsid iary is taxed o r is  me an t or  de signed to do so.

In  addit ion  the  New Yo rk su pp lie r—i.e., the mem ber com pany— 
who does not hav e a pe rm anent establ ishment in Th ai lan d,  is tax ed 
on the  sha re he receives , which is comm only denomina ted  the “New 
Yo rk share ” and is com puted as a perce nta ge  of the  film ren tal  the 
local di st rib ut ing company receives fro m the motion  pic tur e the ate rs.  
In  Th ai land  the method of tax at ion of the New Yo rk su pp lie r has 
been all along ext rem ely  onerous  and the  Motion  Pi ctur e Exp or t As ­
sociation of Am erica, Inc ., has  been ca rry ing on neg otia tion s fo r the  
las t 5 years  wi th  the Th ai  tax  au thor iti es  in th is  mat ter to obtain 
reli ef.

The Th ai  Ta x Code  i s com mit ted to  th e basic pr inc ipl e of tax at ion 
of  n et pro fits  and the  prob lem is the  ra th er  u sua l one of  de terminin g 
wTha t is the  n et tax ab le pro fit con tain ed in the income received by the  
New Yo rk sup plier.  Gen era lly spe aking  the  Th ai  Ta x Code in the  
case o f income earne d by foreign tax pa ye rs  w ith ou t permanent est ab­
lish ment in T ha ila nd  leans v ery  heavi ly on a sys tem of  de ter minin g by 
law the  p ercentage  that  may  be deducted fro m g ros s receip ts in ord er 
to  arr ive at  net  taxa ble  profi ts.

Unfor tuna tely , however, the  code does no t c ontain any  such specific 
pro vis ion  in the  case of  income from film distr ibu tio n, and  thus  the  
au tho rit ies  have  arbi trar ily  and  by ana logy been apply ing the  pr ov i­
sions fo r income der ive d from the  leasing of rea l estate  which lead s 
to  the  res ult  th at  the  tax base in the case of ou r member companies 
is equal  to 90 perce nt of the  gross New Yo rk share  which is the pr e­
sumed ne t pro fit,  such pre sum ption  no t being sub jec t to  reb utt al.

I  be lieve i t will  n ot  be necessary fo r me to e lab ora te on t he  f ac t th at  
the ne t pro fit of  the  Am eric an motion  pictu re  ind us try  is no t equal 
to  90 perce nt of  the  gross ren tal s rece ived  eit he r wi thi n the Un ite d 
State s or from any  foreign  country , and in the  seve ral discussions 
which I  hav e ha d du rin g the  las t 5 years  wi th officials of the  Th ai  
Fin ance  Mini stry and Int er na l Revenue B ureau inc lud ing  th e F inan ce  
Mini ste r h imsel f and the Di rec tor  G ene ral  of In te rn al  Revenue,  these  
officials have  a t all  t imes conceded th at the pre sen t m ethod of  ta xa tio n 
is excessively burdensom e and inequitab le and hav e alw ays  promised 
th at  a very  subs tan tia l change  wou ld be made when  the Ta x Code is 
revis ed. The y have at  times even given me figures which w’hile 
unofficial and  confidentia l have alw ays  rep resent ed a mere fra ct ion of 
90 percen t. Un fo rtu na te ly , however, the y also told me each tim e t ha t 
thi s revision could only be m ade when  t he  T ax  Code unde rgoes a gen­
era l ove rhaul, and while I was assu red each  tim e th at  the Fin ance  
Mini stry and the In te rn al  Revenue B ureau w ere wo rki ng  hard on this , 
its  com plet ion has seemed to recede fu rthe r and fu rthe r into t he  futur e 
whenever I had an oppo rtu ni ty to see t he  officials in Bangkok .

Thus  whi le the  prop osed income tax conven tion  does no t deal  
dir ec tly  wi th the  tax  base on which ou r mem ber companies would be 
taxed, it does lim it its elf  in its  art icl e 11 to  a mu tua l imposit ion of a 
max imum tax  ra te  th at  can be appli ed  in certa in cases inc lud ing  the
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case of ou r member companies and sets tliis  max imum tax  rat e at 15 
percen t of the gross.

TREATY  WOULD BE ADVANTAGEOUS TO FI LM  IND USTRY

By law the t ax  ra tes  presen tly  ap plic able to  corporat ion s in  Tha ila nd  
are  progres sive  and ra nge f rom  15 perc ent  on the fi rst 500,000 baht  to  20 
percen t on the next 500,000 bah t a nd  25 p ercent  on a ll amoun ts exceed­
ing  1 mill ion baht.  In  exch ange , 500,000 ba ht  are  roughly  equa l to 
$25,000 and 1 mil lion  ba ht  to $50,000. Th us  the  bulk of the income 
of  ou r member companies  is taxe d at the  top ra te  o f 25 percen t and the  
provision of art icle 11 of  the  trea ty  presen ts a cle ar advanta ge  over  
the  sta tus  quo.

Fo r thi s reason I should like to urg e the  rat ific ation  of  the  tre aty.
For  the  inf orma tio n of the committ ee I  would fina lly like  to say 

th at  our  member com panies are th e fo llo win g:
Allied Art ist s In te rn at iona l Corp., Colum bia  P ic tures In te rn at iona l 

Corp.,  Metro-Goldw yn-Mayer , Inc.,  Pa ramou nt  In tern at iona l Films , 
Inc ., Tw entie th Ce ntu ry- Fo x In te rn at io na l Corp.,  Un ite d Arti sts 
Corp., Un ive rsa l In te rn at iona l Films , Inc ., and W arne r Br othe rs Pi c­
tures  In ternat iona l Corp.

Senator  Gore. I s the  tax  which you have outlin ed now actua lly  
collec ted in fu ll by the Tha i Gove rnm ent  ?

Mr. E rlanger. Yes, Mr.  Ch airma n, i t is.
Sena tor  Gore. Then why do you r companie s continue to do business 

the re?
Mr. E rlanger. Well, I mean  even a t ax  of 25 pe rcent is not  90 p er ­

cent , is not pro hib itiv e. I  mean we can stil l exis t, bu t it  is very  
onerous.

Sena tor  Gore. Th an k you very much.
The  next witness is Mr. Fr ed  W.  Pee l, chairman, Ta x Com mitt ee, 

Am erican  M ining  Congress .

STATEMENT OF FEED  W. PEEL, CHAIRMAN, TAX COMMITTEE, 
AMERICAN MINING CONGRESS, WASHINGTON, D.C.

Mr. P eel. Mr. Ch airma n, my nam e is Fre d W . Peel.  I  am ap pe ar ­
ing  toda y in my cap aci ty as chair ma n of the  Tax Com mit tee of  the  
Am erican  M ining  Congress.

W ith  your  perm issio n, I would like  t o have our sta tem ent  inserted 
in th e record, and  the n I  will ju st brie fly s umm arize it.

Se na tor  Gore. W ith ou t objection.
(Mr. Peel's  statement  in  ful l fo llo ws :)

Statement of F red W. Peel, Chairm an , Tax Committee , American 
Mini ng  Congress

Mr. Chairman, my name is Fred W. Peel. I am presentin g this stateme nt 
as cha irman of the  Tax Commit tee of the  American Mining Congress. The 
Mining Congress includes among its members producers accounting for the  ma jor 
pa rt of the production by the various b ranches of th e m ining industry , including 
coal, ferrous  and nonferrous metals,  and indust ria l minerals. We apprecia te 
having this  opportuni ty to present our  views on the pending income tax  con­
vention with Thailand.

The American Mining Congress wishes to protest the  trea tment  proposed to 
be accorded the ext rac tive industr ies by the provisions of arti cle  5 of the Thai 
treaty , rela ting to the inves tment  c redi t
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Article 5 of the  Thai  tre aty  provides a 7-percen t cred it again st tax  liability  fo r 
investm ents by U.S. resid ents  or corporations in eligible Thai  or U.S. corp ora­
tions. To be eligible to receive an investme nt th at  qualifies for the  7-percent  
cred it a corpo ration mus t derive at lea st 80 perc ent of its gross income from the 
active  conduct of cer tain  described businesses. In  describing these  businesses 
arti cle 5 (3 ) (a ) specifically excludes "the  e xtra ctio n, refining, or sim ilar p rocess­
ing of any miner al, ore, oil or gas.” Thus, the  inves tment cred it would be 
denied for  investments in corpo rations th at  engage to a sub stan tial  extent in 
mining or c erta in subsequ ent processing of min erals.

Our concern is not merely with  the Tha i tre at y but  with  the  preced ent it 
would crea te by discriminatin g aga ins t the  ext ract ive industries. It  is clear  
th at  the adm inis trat ion  proposes to follow a i>olicy of excluding mining  corpora­
tions from the definition of corporations eligible for  investment credit under 
the tre aties it nego tiate s with  less developed count ries. A similar  provision  is 
contained in the  pending income-tax convention with  Israel. The legislative 
proposal for a 30-perc ent inves tment credit for  investments  in less developed 
count ries also would have bar red  mining  corp orat ions  from eligibility. When 
Mr. Surrey,  Ass istant Secr etary  of the Tre asu ry for  T ax Policy, discussed  t rea ty 
negotiation s for extension of the 7-percent credit in his speech in Montr eal last  
fall, he indic ated  that  in its technical deta ils it would follow the provisions that  
had been worked out for the  legislative  proposal for  a 30-percent  investm ent 
credit . From this  background it appears  unlike ly th at  mining corporations are  
being bar red  from eligibili ty unde r these tre ati es  because of the wishes  of the 
less developed coun tries  with whom the  tre ati es  are being negotiat ed.

There is no bajsis fo r discr imin ating  aga ins t mining, refining, and  sim ilar  proc­
essing in grantin g the 7-percent credit. Ava ilabi lity of the credit would in­
fluence inves tment  decisions in the  ext rac tive industr ies the same as in othe r 
indu stries. The decision of w heth er or not to engage in a mining ventu re, or the 
choice between a mining  venture  in one country  or anoth er, is influenced by 
marg inal fac tors s uch as  th e after- tax  ra te  of retu rn, as are inves tment decisions 
in oth er businesses.

It  is not safe  to assum e th at  the  prospects for  a mining venture  are  alwa ys 
so att rac tiv e th at  the  investment will be made rega rdless of tax  consequences. 
Also, it  cann ot be assumed that  the ext ent  and the  grad e of a mine ral deposit 
will be full y known when the ini tial  inve stme nt decisions are  made. In some 
instances even t he  ex istence  of a mine ral depos it may not  have been determined ; 
the  first inves tment decision may be whe ther  or not to unde rtake a mineral 
exploration pro gram.

Furt hermore, refining and sim ilar  processing can be, and freq uently are, 
car ried on outside the  country  wher e the  mineral deposit is located. Such 
processing  may be done independently  of ownership  or opera tion of mines. 
Thus, avai labi lity  of a 7-percent investme nt cre dit may be cruc ial to the choice 
of the  locatio n of a refining or similar  faci lity  or to the  decision as to whether 
or no t to inve st in t he  faci lity  a t all.

For  many less developed coun tries  the ir mine ral resource s repr esen t the ir 
best hope for economic development. It  would be unfor tun ate  for the  United 
States , in a tre aty program th at  has as one of its purpose s encouragement of 
development of these countr ies, to exclud e min eral  development from the 
investm ent c redit .

Undesirable inferences  might be draw n from discr imination  aga inst mining  
in income-tax tre ati es wit h less developed count ries. Such discr imin ation  might 
imply th at  the United  States feels these countries should not  emphasize develop­
ment of the ir mineral resources,  or th at  the  United  States feels it  is not advis­
able for our  inve stors  to par ticipate in such development.

To place the  7-percen t investm ent cre dit provision  in the Tha i tre aty  in proper  
perspe ctiv e: to th e e xte nt it paralle ls the 7q>ereent cre dit  for domestic investment 
it does not provide an incentive for foreig n investment; it merely removes an 
exist ing discr imin ation  agai nst foreign inves tment that  was crea ted when the 
1962 Revenue Act limited  the inves tment cre dit to the  United States. We object 
to contin uing this discr imination  in the case of the  mining industry.

Mr. Peel. Our interest is in one specific provision of the Thai 
Treaty, which is the definition of eligible corporations under article 5 
dealing with the investment credit. To qualify for the investment 
credit under the treaty, it is necessary to make an investment in an 
eligible corporation. An eligible corporation is defined as a corpora-
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tio n t hat  receives at  least  80 percen t of i ts g ross  income from t he  active 
con duct of ce rta in  desc ribed businesses . In  des cribing those  bus i­
nesses, t he  tr ea ty  specifically excludes ‘‘the e xtr act ion , refin ing,  or sim­
ilar  processing of any  mine ral , ore , oil, o r gas."  I t  is to  th at  p rovision 
th at  m y testimony is addressed.

CREDITS TO M IN IN G IND USTRIES  OMITTED

We  object strongly  t o thi s prop osed  tre atmen t o f t he  m ining  i ndus­
try . We  th ink  it is de trim ental  to the  int ere sts  of the  less developed 
cou ntr ies , because in the case of man y of thes e cou ntr ies , thei r best 
hope, or  possibly even thei r only  hope,  of dev eloping economically is 
throug h deve lopm ent of th ei r m ine ral  resources .

Se na tor  Gore. Do you know why th is pro vis ion  is in the  tre aty,  
some of the reasons fo r it ? Was i t soug ht by our  G overn ment o r was 
it  sought by Th ail and?

Mr. P eel. I underst and th at  Mr. Solomon, who was the witness 
on beha lf of the  St ate De partm ent, was questioned on that . I was 
no t present , but I underst and th at he ind ica ted  that  th ere were several  
possible reasons. One was th at  the cou ntry itself  migh t no t wa nt to 
inc lud e the ex tractive industri es.

I  am ra th er  skeptical as to wheth er th at  is the  reason minin g has 
been excluded  from  t hi s tre aty.  Simi lar  l anguage is c ontain ed in the  
Is ra el i tre aty . The ex tractive  ind ust rie s were exc luded from the  ad ­
mini str at ion recommendations fo r the  30-percent cre di t by legisla tion  
fo r less developed cou ntri es, and  when Assis tan t Secre tary of the  
Tr ea su ry  Su rre y gave  a speech last  fal l in Montreal  on Treasury 
pol icy wi th respect to tre ati es  wi th underdeve loped cou ntr ies , he, in 
des cribin g th is 7-perce nt investment cre di t by trea ty  concept, said  
th at  t hey inte nde d to use the tech nica l basis th at  the y had  developed 
fo r the 30-percent cre dit . So all the  ind ica tions seem to po int to the  
fact  th at  it  is U.S. policy th at  has  excluded t he  extr act ive  in dus trie s.

As to  why th at  should be, Mr.  Wo odworth  in his  stat ement  to you r 
subcommitt ee surm ised  th at  it might have been because the y felt  that  
the miner al resources were  in the gro und whe re na ture  put them , and 
th at  no investm ent  cre dit  would be necessary  fo r th ei r development.

I f  t hat  is the  th inking  of  the State De pa rtm en t and  the  Treas ury , 
I th in k it does not make  sense from  an economic sta nd po int or from  
a business sta nd po int, because as a matt er  of fact  the  choice of where 
to inv est  in the  deve lopm ent of min era l resources, or wh eth er or not 
to invest in thei r deve lopm ent at all, depends on af te r- tax re tu rn  the  
same as any o the r business dec ision.

Min era l deposits vary in size, and  the y vary in gra de . They vary 
in accessibi lity. In  man y ins tances  t he decision as to wh eth er or  not 
to go into an area and develop deposit s m igh t be marg inal,  so th at  t he  
exis tence  o f a 7-pe rcent credit  might make t he diffe rence, jus t as with 
the decision to go into  a country  and  engage  in retail  me rch and ising 
or manufac turin g. It  makes v ery  l itt le  sense from an economic s tand ­
po int  to  th ink th at  these  ma rginal fac tor s are  not sign ificant in the  
ex tracti ve  industrie s.

POSSIBLE REASON FOR OMISSION OF EXTR ACTIVE IND USTRIES

Now, poss ibly—and  I th ink the re was some ind ica tion, I unde r­
sta nd , in Mr. Solo mon 's tes tim ony—th e th inking  was th at  the  e xtrac-
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tive  ind ust ries should  be excluded because they  have the  benefit of 
percen tage  dep letio n. But  1 th ink th at  is beside the po int if  you are  
focu sing  on th e questio n o f w hat  you can  do to  get  these less developed 
countries s tarte d on a sound economic b asis t ow ard t he ir  own economic 
development.

Fu rth ermore, some of the  co rpo rat ion s th at  would be den ied eli­
gib ili ty under t his  t reaty prov ision might  no t even be e ligible  f or  p er ­
centage  deplet ion.  For example, if the y were Th ai  corp ora tions,  the re  
would be no per cen tage dep letion unde r ou r law , because the pe rce nt­
age dep letion deduct ion  does no t ap ply to div ide nd pay ments  to the 
U.S . ta xp ayer.  Or , if they were engaged in ref ining ac tivi ties  and not  
engaged in ex traction  of min era ls, since ref ining  is beyond the cutoff  
point, depletio n would n ot be rel evant.

Se na tor  Gore. Do the  companies you rep res en t which do business 
abroa d gen era lly  do so by way of branch  or  by way of sub sid iary?

Mr. P eel. I do not know th at  you can  gene ralize. Occasionally  
the y do business throug h bran ches , somet imes th roug h domestic sub ­
sidiarie s, and  sometimes throu gh  foreign  subsidi arie s. Some times  
the  choice is dete rmined by w hether  the y go in to the  mining ven tur e on 
th ei r own or  w hether  they  go into  i t j oint ly  w ith  o the r inves tors.  The  
minin g indu str y has deve loped  a pa tte rn , both dom estically and  
abroad , o f goin g in with pa rtn ers—I  use t hat  te rm  loosely—on a joint 
ventu re basis. So frequently  the  form of org aniza tion is det erm ined 
by th e fa ct tha t se vera l com panies ar e sh ar ing th e ri sk.

Se na tor  G ore. Would the  provisi ons  of th is tre aty have a bearing  
upon these re lat ion ships?

Mr. P eel. I should have emphasized at  the beg inn ing  I  do not pe r­
sonally  know of  an y m ini ng  concern  th at  is concerned at th is tim e w ith 
investm ents in Th ai lan d.  We are  concerned about the  prec edent 
effect, of  thi s tre aty .

Se na tor  Gore. Yes. As a matt er  of  fac t, the re are no t too man y 
min era l r esources in Tha ila nd .

Mr. P eel. I rea lly  do no t know.
Senator  Gore. Well, I do not r eal ly know  either . I  have not le arn ed 

of  any. Wel l, th an k you very much.
Mr. P eel. Th an k you , sir.
Se na tor  Gore. Before  you leave, Mr.  Pee l, I tak e it th at  you oppose 

rat ific ation  of th e t re aty in its  present, fo rm.
Mr. P eel. Yes, si r;  we would  oppose it  wi th th is  p res ent tre atm en t 

of  the extr act ive  ind ust ries .
Sena tor  Gore. Th an k you.
The. nex t witness is Mr. He arn e, vice p res ide nt,  taxes,  U ni ted  S tates  

Stee l Corp.
I received your le tte r a few day s ago, Mr . He arn e, and th at  will  be 

made a pa rt  of the record.
(The  let te r re fer red  to f oll ow s:)

United States Steel Corp.,
New York, N.Y., Augus t 29,1965.

Re proposed treaty  w ith Thailand.
Senator  Albert Gore,
Senate Office Building,
Washington, D.C.

Dear Senator Gore: You have sta ted  t ha t a  public h ear ing  is to be held on the 
proposed t reaty with  Thail and  on Wednesday. A ugust 25. Government  witnesses 
on th is t rea ty have ap peared over the last few days.



TAX CONVENTION WITH  THAILAND 129

Assistan t Secretary  of the Treasury Stanley S. Surrey testified before your 
subcommit tee th at  the  tre aty  with  Tha iland would “indicate  the  general pro­
cedure  and  standard s being followed with  respe ct to the negotiation of tax  
treaties with less developed countries .”

We had been under the  impress ion th at  the  proposed  tre aty  with  the Phi lip­
pines was to he the firs t of thi s type of tre aty  to come before your  subcommittee 
and we sent  you a protest  date d August 5 again st cer tain fea tures of the pro­
posed Philippine tre aty dealing with “permanent establish ments.” The same 
objectionable fea tures are contained in art icle 3 of the  proposed tre aty with  
Thai land.  We objec t par ticu lar ly to art icle 3, parag rap h (4) (b) , (c) and the 
las t sentence of par agr aph  (5) . Our reasons are  expla ined in copy of our 
le tte r of August 5, at tach ed, which as above ind icated we sent  to you with  respec t 
to the  Phi lippine tre aty .1

While the pa rticu lar  t rea ty with  T hail and  does no t bother us subst anti ally , we 
do object strenuously to the furth er pro life ration of this principle with  other  
undeveloped countr ies as proposed by Mr. Surrey.

We respectful ly requ est that  our pro tes t be made a pa rt of the record of the 
hearings.

Respectfully  submit ted.
W. L. Hearne,

Vice President, Taxes.
United States Steel Corp.,
Hew York, N.Y., August 5,1965.

Re proposed income tax  tr eaty with  Phi lippines.
Hon. J.  W. F ulbright,
Chairman and the Honorable Members of the Senate Foreign Relations Commit­

tee, Senate Office Building, Washington, D.C.
Dear Sir : We wish to raise serious question as to the  effect on American busi­

ness of pa rts  of art icle  8 of the proposed income tax  tre aty  with the  Philippines 
which has  been negotiated  by our Government a nd has  come before  your commit­
tee and the  Senate for approval. The pa rticu lar  provisions that  concern us are  
arti cle 8, paragraph  (4) (b) and (c), the las t sentence of par agr aph  (5) , and 
par agr aph  (8) . These provisions say, in effect, th at  if a U.S. corporat ion has 
an agent in the  Phil ippines who “exclusively or  almos t exc lusive ly’’ secures orders 
in the Philippines for the U.S. corporation, the  U.S. c orporation and all affiliated 
corporations shall  be deemed to have a perm anent establish men t in the Phil ip­
pines. They shall  be deemed to have a perm anent estab lishm ent for  the  ent ire 
year if  the re is such a perm anen t esta blish men t at  any time durin g the year . This 
provision would allow the Philippines to  tax  an y U.S. corporation and i ts affilia tes 
if any one of them employed such an independent agent or had a selling sub­
sid iary  in the  Philipp ines.

Mr. Stanley Surrey,  Ass istant Secreta ry of the  Treasury, in his speech of
September 21,1964. before a meeting of the  Tax Executives In sti tu te  in Montreal, 
is quoted on page 24 of the  Tre asu ry relea se of thi s speech as saying  respect ing 
“permanent es tablishmen ts

“* * *, in a situation in which a less developed country feels th at  these issues 
are important , where otherwise  app ropriate we have explored adding to the 
definition of ‘permanent esta blishment’ such factors  as an agent who regu larly  
secures orders in the less developed count ry, or mainta ins a stock of goods from 
which he regu larly  makes deliveries. Also, the  use of an agen t of independent 
sta tus could cons titu te a perman ent estab lishm ent if the  agent acted almost 
exclusively for the exporte r and engaged in these activitie s. In addit ion, it may 
not alway s be app ropriate to eliminate  the force of att racti on  principle.”

The writer has  been in correspondence with  and has  talked to Mr. Surrey 
about th is speech and about the  Philipp ine tre aty  and i f we interp ret  Mr. Sur rey’s 
las t let ter  correctly , he claims th at  the  “tre aty  * * * with  the Philippines does 
not expand  the taxing juri sdictio n of eith er country * * This  may be so 
because many count ries have wh at might  be called a global taxatio n orbit and 
they are  limited in what they will tax  only by what they can lay the ir hands 
upon, but  it seems to the  wr iter that  two things can be said  about the  answer 
of the Treasury Depa rtment. In the first place, if it is not necessary to expand  
the  tax ing  jurisdic tion  of the Philippines, then why do we put it  in the  trea ty, 
and why does Mr. Surr ey refe r to it in his speech as “adding to the definition 
of permanent es tabl ishm ent” ?

1 Photoeop j' with enclosure sent to the Honorable J. W. Fulbr ight , chairman, and the 
honorable members of the Senate Foreign Relations  Committee.



130 TAX CONVENTION WITH THAILAND

Secondly, and more impo rtantly, the fac t is th at  so fa r as we can determ ine 
none of the less developed coun tries  a t the  pr esen t time exe rts  a power to tax  an 
indepe ndent agent  acti ng for a U.S. corporation based upon the  profits of the 
U.S. corporation, nor do they seek to tax  the  U.S. corp orat ion or its affiliates 
on account of the activities of such a n independent agent.

Thus, if the  objectionable provisions in this tre aty are  enacte d it gives com­
plete sanction  to the Philippines to tax U.S. corporations in accordan ce with  the 
term s of the trea ty. Mr. Sur rey’s speech, above referre d to, indic ates th at  the 
United  States will coopera te with  other  c ountries in enforc ing the ir tax  laws.

Fo r corpor ations  wi th sub stantial asse ts the  proposal of th e tre aty  with respect  
to perm anen t establish ments is a most serious ma tte r and  would be a maj or 
de ter ren t to any effort to make sales in countries th at  have such a tre aty  with  
the  United S tates.

It  should be mentioned th at  the proposed definition  of a “perm anen t esta blis h­
men t” is c ontrary  to th at  proposed by the OECD. In the ir dr af t tre aty  in pa ra­
graphs  5 and 6 on page 44 of art icle 5 on perm anent estab lishm ents the  OECD 
specifically rejects any idea th at  a subsi diary  or an agen t can give rise  to the 
claim th at  such subs idia ry or agent is a perm anent estab lishm ent of the paren t 
or seller.

The  Congress has  provide d in Public Law 86-2 72 th at  Sta tes may not impose 
an income tax  upon a corporation which has employees or agents with in a Sta te 
if the only acti vity  of the corporation is to solici t orde rs in such State . This  i s 
so even though the selling personnel  live in  the State . (Sm ith,  Kline and Frenc h 
Laboratories v. Sta te Tax Commission, Oregon Supreme Court, Jun e 16, 1965, 
Commerce Clearing H ouse Oregon Tax Service, p ars. 201 -59 1.)  Nevertheless, the 
Philippine Tre aty provides th at  the Philip pines  may tax  a U.S. corporation and 
all affiliated corporations if one of them has an “exclusive or almost exclusive ” 
age nt who “regu larly  secures orders in the * * * Sta te (the  Phi lippines ) for the 
(U.S. ) corpo ration.” (P ar . (4 ) (b ). ) Thus, the  Senat e is by this  tre aty  called 
upon to approve for  foreig n coun tries  the tax ation which the  Congress has for ­
bidden to each of our own United States . It  is subm itted  th at  the same reasons 
which caused  the enac tmen t of Public Law 86-2 72 are pre sen t with  respe ct to 
foreig n natio n ta xat ion  of U.S. business.

Severa l add ition al problems aris e in connection with  this new approach in the 
Phil ippin e T rea ty. Incid enta lly, we u nde rstand thi s same problem is in the pro­
posed tre aty  with  Tha ilan d and is urgently desired by other countr ies. In the 
man ner of foreign tra de  it is necessa ry for selling agents to ass ert  gre at efforts 
to break into any new ter rito ry.  For  a long time the  selling efforts do not  ret urn  
sufficient income to adequat ely compensate a selling  agent.  Either  the selling 
age nt must be subsidized  irrespective of commissions, or a subsi diary  of the  
pa ren t mus t be estab lishe d wit h sufficient funds to i>ay its  salesmen over the 
ear ly lean years . It  seems clea r from the  proposed treaty , and Mr. Surr ey 
agrees , th at  a subs idia ry company  would stand in the same light as an inde­
pendent agen t unde r arti cle  8 of the proposed tre aty  and thu s if the subs idiar y 
acte d “exclusively or almos t exclusively” for the U.S. pa ren t it would subject the 
U.S. par ent  and all affiliates to tax  in the Philippines.  Thus the provisions of 
art icle 8 of the tre aty  would limi t any effort to sell U.S. goods merely to such 
efforts  as could be put  for th by an agent who had  sub sta ntial othe r activi ties. 
We do not believe it  is in the  b est inte rest s of selling U.S. goods to limi t the scope 
of the  sales a ctiv ities abroad.

Secondly, we do not believe this principle  can be limited to selling agents or 
subs idia ries  but would quickly be demand ed by underdeveloped coun tries  for 
appl icati on to  all other subs idiar ies such as raw ma ter ial  producers and any 
ma nufacturin g su bsid iarie s tha t use goods produced by th e p arent.

Question can be raised as to what exact ly constitu tes “an agen t actin g exclu­
sively or almos t exclusively” for the U.S. corporation. For  instance , if an in­
dependent a gent  had two employees, one of whom sp ent all of his time sel ling for 
the  U.S. corpora tion, presumably  the agen t would not be opera ting exclusively 
or almost exclusively. But if one person  alone was a n independent agen t and had 
no employees, a nd he spen t all of his time selling for the same U.S. corporation, 
he would be deemed an exclusive agent  unde r art icle 8, paragr aph  (4 ).  Then it 
can be imagined th at  a U.S. corporation  thou ght  it had an agent th at  was not 
devoting substan tial ly all of its time to selling for th at  corporation, but because 
business for th at  corporation increased  or because the  agent lost some o ther  ac­
counts he might become the  exclusive agent for the U.S. corpo ration witho ut any 
knowledge of the U.S. corporation and thu s unwittingly subje ct the  U.S. corpo­
rat ion  to sub stan tial  taxes.
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Such a proposal would subject a corpo ration such as ours to tremendous and 
perhaps overwhelming costs of adm inis trat ion in satisfying foreign government 
as to its taxable income. How is taxable income to be determined? Certainly  
it is to be determined under the laws of the underdeveloped country . These 
count ries have different laws  from those of the  United States so tha t an enti rely  
different tax  re tur n must be prepared  and filed. Wha t income and what percent­
age of that  income shall be deemed earned in the less developed count ries?  Shall 
it be only on the products which are  sold? No such breakdown of profits is now 
compiled or required under U.S. tax  laws and can at  best only be app roxim ated.  
Is the income from other products and othe r business, and dividends and inte rest  
to be lumped toge ther  and  subjected to a percentage  allocation?  What if such 
other income has  alre ady  been taxed  af te r having been earned by branches or 
affiliated cori>orations in other jurisdic tions? If, for example, we sell pumps 
through an agent in the Philipp ines, is our steel business o r our ore mining busi­
ness to be also taxed there? How can these m atters  be audited  reasonably? Our 
U.S. t ax return  is a large  book of hund reds  of pages. The laws of  most foreign 
countries  requ ire that  all books and records be produced in the foreign jur isd ic­
tion. Some underdeveloped countries, for example Venezuela, requ ire the  audit 
and verifica tion of all  invoices before any deduct ion for cost of goods sold or 
expenses is allowed. Some foreign juri sdictio ns also impose severe penalties, 
up to 200 percent, for  any disallowances which the  taxpay er has not presented 
before aud it.

The T reasury has  cited th e Ind ia Tax Tre aty  or  1959 a s precedent for  this con­
cept of permanent establishment . However, the  Treasury assu red the  Senate the 
tre aty  with  Ind ia would not be used as a precedent. (He arin gs of Senate Com­
mittee on Foreign Relat ions on Ind ia Tax Convention, 86th Cong., 2d sess., pp. 
27-29, 43-45, June 28,1960.)

The adm inistra tive problem and  costs involved would be sufficient to shu t off 
all our sales effor t in the Philippines as soon as this  tre aty  is approved and this 
would apply to every othe r coun try where  a similar  provision is negotiated. We 
suggest this would not be in the intere st of the U.S. balance of payments nor  U.S. 
employment  and we respectful ly suggest that  the  tre aty  be revised  to eliminate 
paragr aph  (4) , the  las t sentence  of par agr aph  (5) , and all of paragraph  (8) , 
of artic le 8.

Respectful ly submitted.
W. L. H earne,

Vice President, Taxes,

STATEMENT OF WILLIAM  L. HEARNE, VICE PRESIDENT, TAXES, 
UNITED STATES STEEL CORP., NEW YORK, N.Y.

Mr. H earne. Th an k you, s ir. Tha t let ter  is pe rhap s wha t m igh t be  
call ed the  form aliz ed tes timony . I  have  put dow n some tho ug hts here  
to come w ith in your 10-minute lim ita tio n which follow alo ng th e gen­
era l ideas  of th at  letter.

EFF ECT OF TAX TR EA TY  ON  AM ER IC AN BUSI NESS  ABROAD

I  am the  op erat ing head of  the  tax de pa rtm en t of  Un ite d State s 
Steel Corp. Along  w ith  oth ers  who seek to sell U.S. produc ts in fo r­
eign  cou ntr ies  we are  serious ly conc erned at  the effect  the  pr inc iple 
set o ut r esp ect ing  “p erm anen t es tab lishm ent s’’ in t he  Income  T ax  C on­
ven tion W ith  Tha ila nd  wil l hav e if  th is pr inc ipl e is ca rri ed  into 
tre ati es  with othe r dev eloping nations,  as ha s been proposed by As ­
sistant . Secre tary of  the  Tr ea su ry  Su rre y in his  tes tim ony before  t hi s 
committ ee an d as he sta ted  in a speech before  the Ta x Execu tive s In ­
sti tu te  on Septemb er 21,1964,  in Mo ntre al. I should first exp lain th at  
I  have sub mi tted fo r the  reco rd a le tte r da ted  Au gust 5, 1965, unde r 
the  heading  “P rop osed Income Ta x Tre aty wi th the  Ph ili pp ines .” 
Th is le tte r was wr itten  un de r the  imp ress ion th at  the tax trea ty  wi th 
the  Ph ili pp ines  wou ld be the  first one conside red bv thi s hon ora ble
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committee and thus  it  ref ers  to art icl e 8 of  the  proposed Ph ili pp ine Treaty.  The same comm ents ap ply wi th equa l force to the  pro posed  trea ty  wi th Th ai lan d, only it  is a rti cle  3 in  the T ha ila nd  T reaty where ­as it  is arti cle  8 in  the Phi lip pine  Trea ty .
I should also make c lear th at  we a re objec ting to  th e p rin ciple  which the  Treasury hopes to  es tab lish  by sec uring the approv al of  th e Senate 

to the  trea ty  wi th Th ail an d.  A t th e moment we do no t sell very 
much to Th ai land  bu t if th is pr inciple to whi ch we res pectf ull y call  your  att en tio n is to be car ried on int o oth er tre ati es  with dev eloping na tions  then we do face  t he  defin ite pro spe ct of being unable to  com­
pete in these dev eloping cou ntri es fo r business. As sis tan t Secre tar y 
Su rre y has  m ent ioned th at  th e trea ty  wi th In di a,  fo r example, is cu r­ren tly  bein g neg otiated and  con tains th is principle.

I  will  tr y  to expla in sim ply  the pro vis ion s in art icle 3 of the pr o­
posed  Th ai land  tre aty which would cause  us to wi thd raw  any  sales ell or t in T ha ila nd . Ar tic le 3 has  to  do with the defin ition  o f a  perma­
nent  es tab lish ment. I t  is g ene rall y recognized  in tax  law that  if  you have  a perm anent es tablishmen t in a St ate o r in a co untry  then you are  
subject to thei r tax  laws. Par ag ra ph  (4) of art icle 3 p rov ides th at  a 
U.S . co rpo rat ion  sha ll be deemed to have a pe rm anent establ ishment in Th ai land  i f it engages  in t rade  o r b usiness in Th ai lan d th roug h an agent  who regu larly  secures ord ers  in  'Thailand  or  m ain tains  in Tha i­
lan d a  stock of  goods  or  merchand ise  belongin g to  the  U.S . corp oration  
fro m which the  agen t reg ular ly  makes deliveries. Par ag ra ph  (5 ), pa rti cu larly  in the las t sentence, says  that  even if  the U.S. corporat ion  
uses a  wholly indepe ndent agen t, su ch an agent shal l not  be cons idered 
as an indepe ndent  agent  b ut  shal l be conside red to have esta blished  a pe rm anent establ ishment of the  U.S . corpo rat ion  if the  ind epe ndent  agent acts  exclusively or almost exclusively fo r th e U .S.  co rpo rat ion  or 
fo r any  affiliated corpo rat ion  o f t he  U .S.  corpo rat ion . Then in par a­
gr ap h (8) of  ar tic le 3 it  is p rov ided th at  if  a U.S. corpo rat ion  h as  any 
kin d o f a  pe rmane nt establ ishment in Th ai land  at any  time d ur ing the  
tax able year it sha ll be cons idered to have a p erm anent establ ishment in T ha ila nd  fo r the  ent ire  taxa ble  year .

TAX BU RD EN  ON  PER M A N E N T  EST A BLIS H M EN T

In  pla in  language  th is seems t o us to say that,  if we have any  kin d of a sa lesma n who devotes his pr incipa l effo rts to  sel ling our goods in 
Th ai land  at any  tim e du rin g the  y ear, then  th e U.S . corpo rat ion  and  all of its  affiliates mu st file a tax re tu rn  fo r th a t year  in Th ai land  in 
acco rdance with the tax  laws of Th ai lan d,  and  m ust  p ay  wh ate ver t ax  Th ai land  deems to  be due.

The very  b urd en of filin g a  tax re tu rn  f or  Un ite d State s S teel  Corp, 
and  its  affilia ted companies in Th ai land  or  th e Ph ili pp ines  or In di a would be such a cost ly bur den  as to  keep  us from tryi ng  to  sell our  
pro ducts  in any  country  where we were  unsure of securing enough  business to offset the probab le costs of  compliance.

I t  should pe rha ps  first  be noted th at th is trea ty  says we can not  soli cit business w ith  an y one of o ur salesm en wi tho ut the reby establi sh­
ing  a permanen t esta blis hment  and  subje cting  ourse lves to  full  ta xa ­
tion in Th ail and. In  contr ast  to thi s, th is  committ ee will remember 
th at  bv the  enactment  of  Publi c Law 86-272 the  Congress said  th at  
a State of  t he  U ni ted  State s could  not  tax  a U.S.  corporat ion  merely
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because the U.S. corporation solicited business in tha t State. Thus 
the Senate is by this treaty called upon to  approve taxation by foreign 
countries which the Congress has already forbidden to each of our 
own United States.

We have many problems with respect to the status of a salesman 
or an independent agent. With respect to  an independent agent, as 
above noted, it  is provided th at if he acts exclusively or almost exclu­
sively for the U.S. corporation, then he shall not be considered as of 
independent status but shall be considered to have established a per­
manent establishment. Presumably if one independent agent spent 
all his time selling fo r us, he would under this  treaty not be considered 
an agent of independent status, but if he had a helper  and the helper 
spent all of his time for other clients, then the two-man agency would 
not be act ing exclusively or almost exclusively for the U.S. corpora­
tion. We might, believe we had an agency which was not operating 
almost exclusively for  us but if it lost o ther clients or i f our business 
turned out to be particularly  good, or if the second salesman quit, 
then without our knowledge and without our will he might become 
an agent operating almost exclusively for us and we would be subject 
to taxation  in Thailand.

Then it seems under this t reaty t ha t if we wished to sell something 
complicated such as steel for  a bridge or a building, and if  we sent one 
of our technicians to Thailand, we would merely by this sales effort, 
have established a permanent establishment in Thailand for a day, a 
few days, a week or some time in accordance with para graph (8) and 
thus would be deemed to have a pennanent establishment in Thailand 
for the entire year.

PROB LEM OF DE FINI NG  TAXABLE INC OM E IN  A DEVE LOPIN G COUNTRY

I have heretofore referred to some of the problems we would en­
counter through having  to file a tax return. Our U.S. tax return is a 
sizable document. The tax return for Thailand would of course be 
an entirely different document and would be in accordance with their 
law. There was some discussion du ring the testimony of I)r. Wood- 
worth before your committee as to what would constitute taxable 
income in the developing country. Dr. Woodworth thought  the tax 
could not exceed the  gross receipts from the products sold. I would 
agree that this seems logical. However, some developing countries 
with which I am familiar  have fines and penalties that  go to 200 
percent of the tax. Most countries do not allow any deductions for 
cost of goods sold or expenses of operation unless the books of the 
corporation are kept in the parti cular country. We have had bitte r 
experience with this principle. Some developing countries impose 
fines if every possible disallowance with respect to the tax return is 
not set out before the audi t of the return . In a word, it  seems to us 
tha t there is no reasonable limit to what tax and administ rative ex­
pense may be required once a  U.S. corporation  has become subject to 
taxation  bv having a pennanent establishment. Heretofore it has been 
possible to insulate the  U.S. operation by having an independent agent 
or a separate subsidiary.

Question can be raised as to what it is Thailand or the  Philippines 
hope to tax by thei r desire to have such a provision included in the 
treaty. Certain ly i f an independent agent does the selling he is  going
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to secure the full worth of his servies or he is not going to take on the 
job. His job is selling, and he is adequately compensated for  the  sell­
ing job. Any other profit is the manufacturing  profit and is certainly 
fully taxable under U.S. laws if the manufactur ing operation is in 
the United States. Thus it would seem tha t Thailand or the Philip ­
pines or Ind ia can only hope by this treaty provision to tax some of 
the manufacturing profit. Thus we get into a battle as to who can 
tax what profit, with the taxpayer being asked to pay tax on more 
than 100 percent of his profit, and tha t was the problem th at caused 
the public law with respect to each of the United States.

Finally we believe that  the best sales results are secured by the 
greatest selling effort and that  if U.S. corporations are to be limited 
in their efforts to sell in less developed countries to independent agents 
who have several other customers, this  is going to be a serious deter­
rent to U.S. sales and employment. Furthermore, it will eliminate 
the selling of  complicated products such as data processing machines, 
trucks, bridges, buildings, and anything tha t requires intensive effort 
or high skill in selling.

We respectfully request therefore tha t the principle enunciated by 
article 3, parag raph  (4), subparagraphs (b) and (c),the  last sentence 
of paragraph  (5), and all of paragraph (8) be rejected by this com­
mittee and the  Senate.

Senator Gore. Would it be reasonable for one to conclude from 
your statement that,  insofar as United States Steel is concerned, 
ratification of the pending treaty  and similar treaties with other un­
derdeveloped countries would operate to discourage your activities 
in those countries rather  than to encourage commerce and trade?

Mr. Hearne. By and large, sir-----
Senator Gore. Would it encourage or discourage investment, com­

merce, and trade ?

effect of treaty on united states steel sales effort

Mr. H earne. Yes, sir. As a matter of fact, I talked this morning 
to the head of our foreign sales effort, and he said tha t wherever 
this treaty  went in, we would have to wi thdraw all of our sales effort.

Senator Gore. Do you know if  such a decision as you have ju st de­
scribed on the par t of your company pertains to any other U.S. 
concern ?

Mr. Hearne. I do not know, sir. The difficulty, if  I may say so, 
with many of these treaties is tha t they do not receive great publicity 
in their native states as it  were, so this provision I  think is not very 
well understood generally in business.

With  those to whom I have talked, they have all felt tha t this would 
eliminate their  sales effort, if, as I have indicated, it is required to 
file a  tax return wherever you have an agent, or of course it would 
include a subsidiary.

Once you had a subsidiary in one of these foreign countries that  
was doing a sales effort, this treaty provides that subsidiary and an 
agent are the same thing.

Senator Gore. Do you think tha t this is too big a price to pay for 
the concessions received from Thailand in this treaty ?

Mr. Hearne. Yes, sir.
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Senator Goke. And you would ask that,  unless this correction be 
made, the Senate not rati fy the treaty.

Mr. Hearne. Yes, sir.
Senator Gore. Senator Williams.

ADVANTAGES OF LEGISLA TIVE ACTION

Senator Williams. Mr. Hearne,  i f there were going to be the deci­
sion of the Congress to approve such a proposal, do you think it would 
be better to do it legislatively than to  do in the form of a treaty ? Leg­
islatively all of the Congress could consider it , both the House and 
the Senate. In addition, the public would know more about what was 
going on.

Mr. Hearne. I certainly agree with you, sir.
Senator Gore. It  was partly because of the precedential importance 

of the treaty and partly  because of the lack of public knowledge of the 
terms of the treaty tha t this subcommittee determined to go into it 
rather thoroughly and to invite public witnesses. After receipt of your 
letter with respect to the Philippine  Treaty , you were advised that  
the hearings  on this treaty were underway and you have appeared and 
have been very helpful in your analysis of the treaty.

Are there other provisions of the treaty to which you wish to refer?
Mr. Hearne. Well, we, as you are well aware, Senator Gore, are 

in the steel business, and our principal activity in helping less de­
veloped countries is in mineral extraction. We do not have any 
steel plants  as such in foreign countries. Generally the first thing  
that happens in foreign countries is to develop the ir mineral resources 
out of which they earn foreign exchange to develop their manu factur­
ing. So the exclusion of mineral extraction and fur ther processing 
of course eliminates us from any 7-percent credit. Naturally we are 
not happy about that. We think that  if credits are to be passed around, 
tha t in a democratic country they should be passed rather widely.

Senator Williams. Do you consider the 7-percent investment credit 
really a present to industry ?

Mr. I Iearne. I suppose, Senator Williams, that  any deduction is a 
present or any credit, if we go on the theory that  the Constitution 
allows taxation of gross income.

Senator Gore. If  the provisions to which you object with respect to 
permanent establishment were stricken from the t reaty , do you think 
the existence of the 7-percent credit would significantly affect the 
operations of your company or your plans to operate and develop 
or export abroad ?

Mr. II earne. I do not think that  the 7-percent credit would make 
much difference either way.

Senator Gore. To the extent that it served to reduce your tax li abili­
ties, it would be, as Senator Williams has described it, a g ift.

Mr. II earne. Certainly.
Senator Gore. Any fur ther  questions ?
(No response.)
Senator Gore. Thank you very much.
Mr. IIearne. Thank you, sir.
Senator Gore. The next witness is Mr. Leslie Mills.
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STAT EMENT OE LESLIE MILLS, U.S. COUNCIL OF INTERNATION AL 
CHAMBER OF COMMERCE, NE W YORK, N.Y.

Mr.  M ills . Mr. Ch airma n, I  am L eslie Mi lls rep res entin g the  Com­
mittee  on T ax ati on  o f the  U.S.  Council of the In te rn at iona l Chamber  
of Commerce. The U.S . council is a sep ara te org aniza tion to U.S . 
business en titi es which along with councils in oth er cou ntr ies  are 
members of the In ternat iona l Chamber  of Commerce.

I  have  a prepared  sta tem ent which wi th your  perm ission I would 
like to  sub mit  fo r the reco rd, pa rti cu la rly  since i t includes an appendix 
which I  shall  no t cover  in my b rie f comm ents.

Se na tor  Gore. Th an k you. Yo ur  fu ll sta tem ent will  ap pe ar  in 
the  record.

(Mr. M ills ’ sta tem ent in fu ll f ol lows :)
Statement of Leslie Mills, Representing the Committee on Taxation, U.S. 

Council of the  I nternational Chamber of Commerce, I nc.
The committee on tax ation of the U.S. council has not  had an opportuni ty to 

consider all provisions of the income-tax convention with  Thai land , since the 
convention was not  availab le to the committee in time  for review. However, we 
submit herewith  comnrents on the two artic les,  the substance of which was pre­
viously considered by the  committee; these concern (1) the  definition of per­
manent establishment (art.  3) and the  investment credit  (ar t. 5 ).

definition of permanent establishment

Artic le 3 of the  convention provides useful rules for determining when a 
permanent estab lishm ent exis ts in one of the  con trac ting  countries. Paragr aph  
4 sta tes  in substance th at  a corpo ration or res ident of one of the cont racting 
sta tes  shall be deemed to have a perm anent establishme nt in the other con trac t­
ing sta te if the  residen t or corporation engages in a trade  or business in the 
la tte r sta te through an agen t who regu larly secures orders in the la tte r sta te 
for th at  resident  or corporation . Parag rap h 5 provides an exception th at  an 
agen t will not be independent,  regard less of sta tus , if it  act s exclusively or a lmost 
exclusively, fo r its  U.S. princ ipal.

Promotion by the  Treasury Departm ent of this provision was forecast in a 
speech las t September by the  Ass istan t Secreta ry of the  Treasury , in which he 
suggested that  th is provision might be necessary so th at  a  less-developed count ry 
should not be depr ived of the revenues  tha t may result  from taxation of proceeds 
derived from the  sale of goods by U.S. exporte rs to a customer in th at  country. 
The Assistant Sec reta ry’s stateme nt to this committee  explained that  the  pro­
vision reflects the  position of Thailand th at  a nominally independent broker 
operatin g in Tha iland is not really  independent if his business depends on a 
single firm, an d therefore when it ac ts through a dependent agent, the firm should 
be considered to  have a i>ermanent establish men t in Thai land .

The U.S. council submitted a stat ement  to Sena tor Fulbrig ht earlier this 
month, commenting on the  ear lier public sta tem ent  by the Ass istant Secre tary. 
A copy of the  portion of the stateme nt comment ing on the proposed broadening 
of the definition of “perm anent establish ment” is atta che d hereto for  reference.

The U.S. council considers this  pa rt of art icle 3 en tire ly inappropriate , and as 
stat ed in more detail in the  attached excerpt from our ear lier statement, accept­
ance of th is prov ision would be an undue burden on U.S. exporters largely  because 
of impossible problems in admin istra tion.

There  may be many reasons why an organ ization in Tha iland would repre ­
sent a U.S. exporte r exclusively or almos t exclusively.  It  may be that  the 
U.S. cori>oration for business reasons  uses a control led local corporation for that  
purpose. It  may merely  reflect the fac t th at  a U.S. corporat ion’s business is of 
sufficient importance to make it desirable for an independent local organ ization 
to concentra te exclusively in its representation. In eith er case, the  Thai land  
organization is fully subject to Thai land  tax  and oth er laws, including the obli­
gation to pay taxes on income derived  from its  services. Rut  what the provi­
sion does is make the  U.S. corporation in effect responsible for the  Tha iland 
taxes, and thus subject to inquiry by the  Government of T hailand on the am ount
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of pr of it al lo ca bl e to  T hail and  op er at ions . The  U.S . co rp or at io n is  su bje ct  to  
U.S. ta x  ru les, as we ll as ge ne ra l bu sine ss  c on side ra tion s,  t o in su re  t h a t th e price s 
it  ch ar ge s fo r it s pro du ct s or se rv ices  sold th ro ugh  it s T hai la nd ag en t a re  fa ir  
and reas on ab le . I t ca n only be a bu rd en  on th e export er if  th e  t ax  au th ori ti es of 
Thai la nd are  in vi te d to  second  gu ess th es e ex port  ar ra ngem en ts . The  diffi­
cu lty , of course , is  no t merely a  poss ibl e di fferen ce  of  o pinion  be tw ee n th e ta x in g  
au th ori ti es of  th e tw o Gov ernm en ts  as to  th e pro pe r ex po rt  p rice.

Asid e fr om  th e  pro ba bi li ty  th a t doub le ta xati on  is  al m ost  su re  t o  oc cu r und er  
th es e ci rc um stan ce s,  th e fa c t is  th a t in  alm os t ev ery ca se  it  is  v ir tu all y  im po s­
sible fo r th e ta x in g  au th o ri ti es of  T hai la nd to  de te rm in e th e actu a l pr of it mad e 
by a fo re ig n export er  on part ic u la r sa le s tr an sa ct io ns.  W hat  th ey  will  su re ly  do 
is ad op t an  a rb it ra ry  fo rm ul a,  poss ibl y ba se d on sa le s, an d th us th e bu rd en  of 
po ss ible ad dit io nal  ta x  will  fa ll  on  th e re si den t ag en t. I f  th e exix>rter  has  no 
in te re st  in th e  agent’s prob lems, he  ca n di sa ss oc ia te  hi m se lf  from  th e  prob lem . 
How ev er,  to ke ep  th e bu sine ss  go ing  he  is  lik ely to  see k a w ay  to  re vi se  the 
ex po rt  ar an ge m en ts  to min im ize th e dif ficulty. Or he  m ay  b e f or ce d to  se ek  o th er  
an d les s eff icie nt mea ns  of  re pr es en ta tion . In  an y ev en t th e  prov is ion is  an  
in vi ta tion  to  d is ru ption  of  tr ade  ar ra nge m en ts , fr eq uen tly  develo i>ed on  an  ar m s 
le ng th  b as is . The  p rovi sio n shou ld  be e xc lude d f ro m  th e  tr eaty .

IN V EST M EN T CREDIT

The  U.S.  co un ci l’s co ns id er at io n of  th e  in ves tm en t cr ed it  pr ov is ion in th e pr o­
posed  tr ea ty  is  ba sed on th e under st an din g th a t su ch  a prov is ion will  be in co r­
po ra te d in  fu tu re  new  or revi se d tr ea ti e s w ith les s develop ed  co un tr ie s.  Thi s 
see ms  cl ea r from  th e st a te m ent to  th is  co m m itt ee  by th e A ss is ta nt  Sec re ta ry  of  
th e T re as ur y, an d by o th er pu bl ishe d st at em en ts . Thu s our co ns id er at io n goe s 
beyond  th e re la tive im po rtan ce  of  th e prop os ed  Thai la nd tr ea ty , be ca us e of  th e 
lim ited  op po rtun ity fo r in ve stm en t by U.S.  ente rp ri se s in  th a t co un try.

Also th e U.S.  coun cil  ga ve  lon g an d ca re fu l co ns id er at io n la s t year to  th e pr o­
posed  Le ss De velop ed Cou nt ry  In ves tm en t C re di t Act . II .I t.  11524, met  w ith  re p­
re se nta tives  of th e D ep ar tm en t of  Comm erc e, an d su bm it ted tw o re port s to th e 
Sec re ta ry  o f Comm erce, w ith in fo rm at io n co pie s to th e c hai rm an  o f th e C om mittee  
on W ay s an d Mea ns  of  th e  Ho use , which  had  th e bil l un der  co ns id er at io n.  Our  
vie ws  th us deve lop ed  on th e gen er al  co nc ep t of  a cr ed it  on in ve st m en ts  in  les s 
deve lop ed  co un tr ie s ar e  ge ne ra lly ap pl ic ab le  to  art ic le  5  of  th e Thai la nd co nven­
tio n. al th ou gh  th e pr ov is ions  of  th e bil l co ns id er ed  la s t yea r and  th e co nv en tio n 
art ic le  d if fe r in  som e resp ec ts.

The  In te rn ati onal Cha mbe r of  Co mm erc e is  devo ted  to  th e pr in ci pl e th a t en ­
co ur ag em en t of  p ri vate  in it ia ti ve in th e  U ni ted S ta te s an d in al l fr ee  co un tr ie s 
in cl ud ing th e de ve lop ing co unt ri es  is th e  be st  wa y to  pr om ote eco nomic deve lop ­
m en t an d pea ce. Th e U.S.  co un cil  has long  fe lt  th a t p ri vate  en te rp ri se  ca n an d 
m us t pl ay  a m aj or ro le in  t h is  dev elo pm en t p roc ess. I t is c le ar th a t la rg e am ou nt s 
of  ca pital  will  l>e re qu ired  by th e de ve loping  co un tr ie s fo r m an y yea rs  to come 
an d it  is eq ua lly  cl ea r th a t av ai la ble  pu bl ic  ca pital  ma y no t be suffi cie nt fo r th is  
pu rpos e.  Furt herm ore  we  be lie ve  th a t our ge ne ra l po licy sh ou ld  be to  prom ote 
th e flow of  p ri vate  ca pital  to  th e de ve loping  c ou nt ri es  and  th a t th e us e of  G ov ern ­
m en t ca pital  sh ou ld  no t be confi ned to  ci rc um stan ce s whe n po li ti ca l or  o th er con­
si der at io ns mak e t he  use  of p ri va te  cap it al  in ap pr op riat e.

Thu s we  h av e rej> eatedly ur ge d th a t th e  go ve rnmen ts  of  bo th  ca pit al  im po rt in g 
an d ca pit a l ex po rt in g co unt ri es  ta ke ev er y m ea su re  po ss ib le  to  re du ce  th e 
ob st ac le s to  p ri vat e in ve stm en t, fo re ig n an d do mes tic , an d to  en co urag e 
th e  fr ee  flow of cap ti ta l goods an d tec hn olog y ac ro ss  in te rn ati onal bo un da rie s. 
In  ad op ting  th is  po si tio n we ha ve  rec og nized th a t one of  th e  pr in ci pa l ar eas in  
which  g ov er nm en ts  ca n ass is t in th is  pr oc es s is th ro ug h ta x  po licy .

Our  ba sic long -te rm  po si tion  has  bee n th a t th e co un try in which  inco me 
ari se s shou ld  ha ve  th e sole ri gh t of  ta xat io n , an d th e  In te rn a ti ona l Ch am be r 
of  Co mm erc e co nt in ue s to  ur ge  th a t th is  pr in ci pl e be  ad op ted by go ve rn m en ts  
unil at er al ly , as  well as  b il a te ra ll y  th ro ug h th e co nc lusio n of  tr ea ti es or  th ro ug h 
th e r at if ic at io n o f m ult il a te ra l co nv en tio ns .

Ho we ver, we  reco gn ize th a t un iv er sa l ac ce pt an ce  of  th is  pr in cp le  ha s yet  to  
be a tt a in ed  an d,  th er ef ore , we  de vo ted co ns id er ab le  tim e to  co ns id er at io n of  
th e des ir ab il it y  of  ad opt in g th e prov is ion be fo re  th e  l a s t Co ng ress  fo r an  am en d­
men t to  th e In te rn al Re ve nu e Code to pr ov id e a 30 -percent  cr ed it  fo r U.S.  
in ve st m en t in less  de ve lop ed  c ou nt ries .

W hi le  w ho lehe ar te dl y co mmen ding  th e co ncern  of  th e  pr op on en ts  of  th e pro ­
po sal w ith  th e ro le  of  p ri vate  en te rp ri se  in th e econom ic gro w th  of  th e  le ss  
deve lop ed  co un tr ie s,  we  wer e una bl e to  en do rse th e bi ll a s in trod uc ed .
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Our objections, tran sm itte d to the Secr etary  of Commerce covered thr ee basic 
points.

The first was possible conflict with  the  rules of the GATT. We fe lt th at  
the legisla tive proposal could be considered to cre ate  an expo rt subsidy which 
would conflict with art icle XIV of GATT. We were lat er inform ed by the 
Secre tary of Commerce that  his Dep artm ent did  not consider this  objection 
to be valid, and we, therefore , do no t pursue it.

Our second objection was on the lim itat ions on indu stries which would be 
allowed the credit . We noted th at  the legis lative proposal excluded the most 
significant source  for the estab lishm ent and  contin uance  of ente rpri ses basic 
to economic development in the developing countries—the ind ust ries  dealing 
with  development and processing of raw  mat eria ls. We fel t th at  the  credi t, if 
one was to be allowed, sh ould cover all investments.

Our thi rd objecti on was that  the procedure suggested raised a basic ques­
tion concernin g contin ued U.S. efforts to esta blis h sound business thin king in 
the developing nation s. We felt  th at  the proposal would stim ulat e the  unf or­
tun ate  tren d in many less developed countries to seek a governm ent appro ach 
to the ir economic development, ra th er  tha n the promotion of priv ate  enterprise  
which has been the found ation  of the economic success of the United  States 
and othe r ca pita l ex porting c ountries.

In  these  discussions of the previous sim ilar  proposal, we also express con­
cern th at  the app are nt subsidizing of U.S. ente rpri ses in the less developed 
count ries would inevitably cause rese ntm ent in the private sector  of these 
countries, since the  businessmen  on whom so much respo nsibili ty res ts for 
developing the economies could well feel th at  the ir U.S.-owned compe titors were 
being unfairly subsidized. Also, and most importa nt, it was and  sti ll is our 
opinion, based on our experien ce in foreig n tra de  and taxa tion, and in pa r­
ticu lar with the enormous complexit ies of the  1962 revisions of the  Inter na l 
Revenue Code affecting foreign  inves tment and  trad e, th at  the inves tment cred it 
provision would lead bo such adm inistrative difficulties, and lat er  litig atio n 
th at  the adva ntag es to be gained would be outweighed by these complications .

Despite our objectio ns in princip le and  in concept to an inves tmen t credit of 
the type under discussion, we recognize th at  unde r pres ent circumstan ces the use 
of the tax  system, and perh aps even the  investme nt cred it concept, may well be 
the most readily avai lable  means for effec tuatin g our nationa l policy to promote 
priv ate inves tment abro ad and in pa rticu lar  in the less develoi>ed countries. 
However, we do not believe th at  the tax  convention stru ctu re is the  appropriate 
means for impleme nting such a  policy.

Tax  conventions  are  basical ly agree ments  between two count ries to avoid 
double ta xati on, and to preve nt undue burd ens on the citize ns of one n ot imposed 
on the citize ns of the  other. Thus  in general the re is a quid pro quo in the 
agreements. It  is recognized, by us as well as by the  Treasury , th at  in con­
ventions between the United  States and  less developed count ries we may have 
to give up more protection tha n we receive, since the  position  of the  less 
developed country may be such th at  its  citizens  cann ot receive benefits equal 
to wh at is given up. However, in dealing  with  the  imi>ortant problem of pro­
moting investment from this  count ry to these  less developed countr ies, we submit 
tha t, from the  viewpoint  of both the count ries, the problem is gre ate r than  
merely considering the ir inte rcou ntry  busine ss rela tionship s and problems. The 
heal th of our position  in foreign tra de  and  invest ments continu es to be of 
national  concern, and it is our opinion, th at  the 3 yea rs’ experien ce with  the 
foreign provisions in these area s, enact ed in the  1962 Revenue Act, me rit a 
complete new review by t he Congress based  on pre sent circumstances.

Si»ecifically, we believe th at  a study  should be made of the ent ire  field of 
U.S. tax  legislation as it affects foreign  operat ions, with  a view to the  revision  
of exist ing legislation and, if necessary, pre par atio n of new legisla tion to obtain  
a unified appr oach  to the main tenan ce of our position  on intern atio nal  trad e 
and the encouragem ent of increase d par ticipat ion  of U.S. priv ate enterprise  in 
the development of the economies of the  developing coun tries  in the free  world. 
This is a common objective, since the heal th of our intern atio nal  trade position 
is essen tial to the development  of other count ries, and the ir economic develop­
ment is esse ntial  to our position. We believe th is should be done through a 
maj or reconsidera tion and revision of the provisions of the per tinent  Int ern al 
Revenue Code, and not throu gh the hap hazard  procedure of new conventions 
with individual count ries, and the even slower  process of revision of exist ing 
trea ties.
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Excerpt From Statement by Committee on Taxation of the U.S. Council 
of the International Chamber of Commerce Submitted to Senator Ful­
bright J une 30, 1965

2. The proposed broadening of the definition of “permanent  establ ishment" in 
tax  treaties

In orde r to negotiate trea ties , it is proposed to allow less developed c ount ries 
to tax  U.S.-based ente rpri ses more. This  is to be done by allowing the less 
developed country  to tax  affiliated ente rpri ses  in the United States on an  un­
known portion of the ir U.S. earnings. This  w’ould be done by tre ating  as a 
perm anent estab lishm ent of a U.S. enterprise  any agen t that  “regu larly  secures 
orders in the less developed country , or maintains a stock of goods from which 
he regularly  makes deliveries” (p. 24 of speech). It  is sta ted  that  this prin­
ciple has already been negot iated in the  Phil ippine treaty  which is to come 
before the Senate for  ra tification  ea rly in 1965.

While there are  a number of changes in the  proposed Phil ippine tre aty  in the  
definition of the term “permanen t establish men t” as generally used in U.S. 
trea ties , the princ ipal change is found in art icl e 8, subsection 4( b) . This  
provision sta tes  that  a corpo ration or res iden t of one of the contract ing sta tes  
shal l be deemed to have a permanent establish men t in the  other contrac ting  
sta te if the res iden t or corporation  engages in a tra de  or business in the  lat ter  
sta te through an agen t who “regular ly secures orders in the  la tte r sta te  for 
that  residen t or corporation.” Mr. Surrey just ifies  the inclusion of such a 
provision in the proposed Philippine tre aty  on the ground that  a less developed 
coun try should not be deprived of the revenues th at  may result  from the  tax­
ation of proceeds derived  from the sale of goods by a U.S. exporte r to a 
custom er in th at  country.

The proposed provision is not new. It  was contained in the  proposed tre aty  
with Ind ia in 1960, which, inciden tally, the  Tre asu ry assured the  Sena te was 
not going to be used as a precedent for  futur e tre ati es  (hea rings of Sena te 
Committee on Foreign  Rela tions  on Ind ia Tax Convention, 86th Cong., 2d sess., 
pp. 27-29, 43-45, Jun e 28, 1960). It  was also contained in a different form 
in the Mexico Dr af t Tax Convention in 1945, but  this draf t convention was 
rejec ted in favor of the London dr af t prepared by the  Fiscal Committee  of 
the  League of Natio ns when it  met in 1946. At that  time and at  the  1927 and 
1928 meetings of the Fiscal Committee, full consideratio n was given to including 
such a provision, since the  laws of many nations  recognize that  solic itatio n 
of orders alone gives sufficient basis for  taxa tion . Thus both the earlier and 
lat er  draft s of the  league committees rejected  the  proposal and more recently 
the  OEEC and OECD dr af t conventions relied  on basically the same concepts 
in this  respec t as the ear lie r trea ties.

The various committees of exper ts which have rejec ted the proposal have  done 
so on severa l grounds. Fir st,  residence  or nat ionalit y is deemed by some coun­
tries including the  United States to provide  a firmer ground for the imposition  
of tax  than some legis lative no tion of source of income. Second, in  alm ost every 
case it is virtually impossible for the coun try of source to determine the actu al 
profit made by a  foreign  exporter  on a pa rticu lar  sa les tran saction  which may be 
deemed subject to taxatio n. Third , it is recognized that  the omission of this 
provision from tax  treaties and the relia nce on a more res tric ted definition of 
perm anent establish men t has  grea tly contribu ted to the  flow of trade  to both 
developed and less developed countries. In fact,  it is clea r tha t many less 
developed countries  having a similar  provision in their  present tax  laws do not, 
in fact, enforce  the provision because they recognize to do so would impede the 
flow of  goods into the ir cou ntr ies ; this  would appear to throw some doubt on the 
asse rtion  that  less developed countries would be deprived of revenue if this pro­
vision were not included in treaties with  them.

If  the provision  is enacted,  in many cases the  d estination country  wil l have  to 
content itse lf with  taxing the agent of the  seller on some assumed profi t from 
the tota l transact ions. It  may be true t ha t many  la rge American exporte rs will 
abandon  the ir agent to the  tender  mercies of his own taxing author ity.  The 
consequent  disrupt ion of American export trade  flowing from this  situation is 
app arent and seems con trary to our policy of encouraging  expor ts by companies 
of all sizes.

The dire ct effect on exporte rs must also be taken into accoun t if this  provis ion 
is included in the trea ties . Our cur ren t national  export program is aimed at 
increasing the  number  of smal ler companies engaged in exporting, bu t smaller
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co mpa nies  do  no t ha ve  th e st af fs  to  han dle  th e m yri ad  fo re ig n ta xes  th ey  may  en co un te r if  th e  les s deve lop ed  co un tr ie s exert  a ri gh t to ta x  sa le s prof its . Sm al le r c om panies , in  p art ic u la r,  may  n ot  h av e e it her th e ta le n ts  o r th e re so ur ce s to  as ce rt ai n  th e na tu re  an d ex te nt of  t axab il it y  in ev er y co un try an d to arr ange tr an sa ct io ns to  qu al ify fo r th e fo re ig n ta x  cr ed it  under  th e In te rn a l Re ve nu e Code. Co mp lia nc e w ith  U.S.  an d fo re ig n ta x  la w s by  c om pa nies  la rg e and sm al l wi ll be mad e mu ch  mor e dif ficult  a t a tim e whe n th e co mplex iti es  an d bu rd en s of co mpl ian ce  a re  al re ad y en ormous.
Qua lif ying  fo r th e  fo re ig n ta x  cre d it  in  p a rt ic u la r in trod uc es  se ve ra l diffi ­cu lti es . T ax pay er s wi ll be fa ce d w ith  th e ne ce ss ity  of  ha vi ng  to  re vi se  long- es ta bl ishe d te rm s fo r tr ade  to  prov ide, in  ac co rd an ce  w ith  ca se  la w  now  pr ev ai ling  in  th is  co un try,  fo r ti tl e  an d ri sk  of  loss to  pa ss  ou ts id e th e  Uni ted S ta te s in or der  to  qu al ify th e incom e as  fo re ig n so ur ce  inc om e fo r cr ed it  pu r­poses.  Thi s wo uld in trod uc e an  ad di tional  co mpl icat ion in  no rm al  tr ad e  tr a n s­ac tion s an d le ad  to  co nfus ion fo r bu ye r and se ller  al ik e in th e pre para ti on  of do cume nts, co lle cti on  of  pa ym en ts , an d ad ju st m en t of  cla im s. Mo reo ver, a re ve rs al  of  t he  te rm s of  tr ade  u nd er  w hich  th e ex port er  m us t re ta in  ri sk  u nti l the goods  a re  ou ts id e th e U ni te d S ta te s m ay  re su lt  in  ad dit io nal  co sts in cu rr ed  be ca use of  inc re as ed  in su ra nce  and  fi na nc ing c os ts.
I t is also  st a te d  th a t it  may  be  wise to  re ta in  th e “for ce  of  a tt ra c ti o n ” th eo ry  w ith thos e les s de ve lop ed  co un tr ie s wh ich  en te r in to  ta x  tr eati es w ith th e U ni ted St at es . Th us , no t only wo uld th e export er  be su bj ec te d to  ta xes  on th e  sa les prof its  be ca us e of  th is  bro ad er  no tio n of  ta xab il it y , bu t he  wo uld  also  be de nied  w ha te ve r re du ct io ns  in ta xes ma y be oth er w is e av ai la ble  on lic en sing  a nd  d ivided  income.
I t wo uld  appea r from  th e  fa ct s se t fo rt h  ab ov e th a t th e bene fit s ob ta in ab le  from  th e tr eati es wo uld be fa r  les s th an  tlie bu rd en s which  wo uld  be imi>osed on th e es ta bl ishe d sy stem  of  ex po rt in g as  it  pr es en tly  ex is ts  in  th e fr ee  wo rld .
Mr. Mills. The committee on taxation of the U.S. council has not had an opportun ity to consider all of the provisions of the income tax convention with Thailand since the convention was not available to the committee in time for review. However, we submit herewith comments on two articles, the substance of which was previously con­sidered by our committee. These concern the definition of permanent establishment and the investment credit.

EFF ECT OF PER M A N EN T EST A BLIS H M EN T PR OV ISI ON

Mr. ( hairman, of the two articles I was going to discuss, 1 find tha t article 3, the permanent establishment, has been quite fully covered by previous witnesses, and i f I  may, I  th ink 1 might leave my statement to speak on that, adding only that  the committee which I  represent has represented a great  many interna tional corporations and other international organizations and they feel quite strongly tha t the matter discussed before of creating  a permanent establishment merely by having an exclusive or almost exclusive agent is not in the best interests of the United States and should no t be included in the treaty.
Senator Gore. A ou have heard the testimony of Mr. Hearne who just preceded you, with respect to the permanent establishment mile.Mr. Mills. Yes, sir.
Senator Gore. Do you find yoursel f in concurrence with his views ?Mr. Mills. I do, sir;  and I find, as I mentioned, the committee winch I represent has members from other large international orga­nizations, and it is the ir position tha t this permanent establishment, this pa rt of the permanent establishment rule is entirely inappropriate and should not be included in the treaty.
Senator Gore. Proceed.
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Mr. Mills . Th e second po in t I  wish  to discuss is the investment 
credit.

The U.S . cou nci l’s con sidera tion  of the investment cre di t provis ion  
in the proposed trea ty  is based on the un de rst an ding  th at  such a 
pro vis ion  will  be inc orp ora ted  in fu tu re  new or revised tre at ies wi th 
less deve loped  countri es. Th is seems cle ar from the sta tem ent  to  thi s 
committ ee by the Assis tan t Secre tar y of the Treasu ry  and  by oth er 
pub lish ed sta tem ents. Thus  our con sidera tion  goes beyond the re la ­
tive importanc e of the  pro posed Th ai land  Treaty,  where there  is only  a 
lim ited op po rtu ni ty  fo r investment by U.S . enterp rise.

Also the  U .S.  council gave  long and caref ul con sidera tion  las t year 
to the  proposed less developed  country  Investm en t Cr ed it Act. They 
met with rep res entat ive s of  the  De pa rtm en t of Commerce and sub ­
mi tted two repo rts  to the  Secre tar y of Comm erce wi th inform ati on  
copies to the chairma n of the  Com mit tee on Wa ys and Means, which 
was then  conside red in the  bill. Ou r views  thus  deve loped on the  
gen era l concept o f a credit  on investments  in less deve loped cou ntri es 
are  general ly app licabl e to ar tic le  5 of the  Th ai land  convention , al ­
tho ugh th e provis ions of the  bill  con side red last ye ar  and the con­
vention  ar tic le  diffe r in some respects.

ROLE OF PRIVATE  INV ESTM EN T IN  T HE DEVELOPING PROCESS

The In te rn at iona l Chamber  of  Comm erce is devoted  to the  pri n­
ciple th at  encourage ment of pr iva te in itiati ve  in the Un ite d State s 
and  in all free cou ntri es inc lud ing  th e dev eloping cou ntr ies  i s t he  best 
way to promote economic  deve lopm ent and peace. We  have  also long  
felt. that, pr iva te  en terpri se can and mu st pla y a major  role  in th is 
dev elopment process . I t  is cle ar th at  l arge  amount s of  c ap ita l will  be 
req uir ed by  t he  d eve lop ing  co untrie s fo r many ye ars to come and it is 
equally  clear  th at  availabl e p ubl ic capit al may  not be sufficient fo r th is 
purpose. Fu rth ermore we bel ieve th at  ou r gene ral poli cy should be to 
pro mo te the flow of  pr ivat e capi ta l to  the dev eloping cou ntr ies  and  
th at  the  use of gover nm ent  ca pit al sho uld  be confined to circum ­
stances when politi cal  or othe r con sidera tions make the  use of  p riv ate  
capi ta l i napp ropr iat e.

Thus  we have rep eat edly urg ed th at  t he  governments o f b oth  ca pit al 
im po rting  and  capit al expo rti ng  cou ntr ies  tak e every measure  pos­
sible to reduce  the  obstacles to pr ivate investment, for eig n and 
domestic, and to encourage  the fre e flow of capit al goods and  
techno logy acros s in ter na tio na l bou ndaries . In  ad op tin g th is pos i­
tio n we have recogn ized  th at  one of the prin cipa l a rea s in which g overn ­
ments  can assi st in  th is  proce ss is th roug h t ax  policy .

Our  basic  long-te rm pos ition has been th at  the coun try  in which 
income arise s should  hav e the sole righ t of tax at ion,  and the  In te r­
na tional Cha mber o f Commerce c ontinues to  urg e t ha t th is p rin cip le be 
adopted  by gov ernments  un ila tera lly , as well as bil ate ra ly through 
the  conc lusion of tre at ies or  th roug h the  rat ifi ca tio n of  mult ila ter al 
conv entions.

How ever, we recognize th at  univer sal  acce ptan ce of  th is princi ple  
has  yet. to be at ta ined  and, the ref ore , we devoted  cons iderable  time  
to con sidera tion  of  the  desir ab ili ty  of ad op tin g the  provision before 
the  last  Congres s fo r an amendment to the  In te rn al  Revenue Code to 
pro vid e a 30-perc ent cre di t fo r U.S . investment in  less deve loped 
countries.
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Wh ile who lehear ted ly commending  the concern  of  the  pro ponen ts 
of  the  proposa l with the  role of  pr ivate en terpri se in the  economic 
gro wth of  th e less deve loped  countries, we were unable to  en dorse the  
bil l as introdu ced .

PO IN TS  OF OBJE CTI ON

Ou r objections, tra ns mitt ed  to the  Secre tar y of Commerce, covered 
thr ee  basic po ints .

The firs t was possible confl ict wi th the  rules of the  GA TT .
Se na tor  Gore. Sup pos e we skip ove r your  reference  to the  30- 

perce nt legi sla tive  pro posal because th at  i s not before  thi s comm ittee.
Mr. Mills. My point , Mr. Ch airma n, is t ha t my committee did  con­

sid er thi s 30-percen t proposal at  g reat  length , an d did  not app rov e it, 
an d as fa r as I can see, while the re may  be some language  difficulties,  
wh at is now before  your  committee is a pro posal  fo r an investment 
cre di t of the  same for m with a lower rat e, and we do not app rov e it.

Se na tor  Gore. You th ink the  same p rin cip le is involved ?
Mr. Mills. Yes, sir.
Se na tor  Gore. Well t hen , proceed.
Mr. Mills. The second obje ction we have to the 30-percent  cre dit , 

and the ref ore  to the provis ion  in th is tre aty,  was on the  lim ita tion 
of  ind ust ries which would be allow ed the cre dit . We noted that  the 
leg isla tive  propo sal exc luded the  most signif icant source fo r the est ab­
lishment and  con tinu ance of  enterpri ses  basic  to economic develop­
ment in the dev eloping countri es—t he industr ies  dealing  with devel­
opm ent  and process ing of raw  ma ter ial s, which fe lt th at  the  cre dit  
if  one was to be allowed  should cover all inve stments .

Our  t hi rd  objec tion  was th at  th e pro ced ure  suggeste d rais ed a basic 
question concerning con tinu ed U.S . effo rts to establ ish  sound busi­
ness th inking  in the develop ing nat ions. We  fe lt  th at  the  pro posal 
wou ld stim ula te the  un fortu na te tre nd  in many less deve loped coun­
tri es  to seek a gov ernment appro ach to  th ei r economic deve lopm ent,  
ra th er  th an  the  promotion  of pr iva te en ter pri se  which has  been the  
founda tio n of the  economic success of  the  Un ite d State s and oth er 
capit al ex po rting  countries.

In  our discussions with representativ es of  the  D ep ar tm en t of  Com ­
merce on the  investm ent  cre dit , we also expressed concern th at  the  
ap pa rent  sub sid izin g of U.S . enterpri ses  in the  less deve loped coun­
tri es  would inevitabl y cause resentment in the  pr ivat e sector of  these 
countries, since the  businessmen on whom so m uch responsibil ity  res ts 
fo r develop ing the  economies could  well feel th at  th ei r U.S .-ow ned  
com pet itors were being unf ai rly  sub sidized.  Also,  and most i mpo rta nt , 
it  was  and s till  i s ou r opin ion , based on o ur  experience  in  for eig n tra de  
an d tax ation , and in pa rti cu la r with the  eno rmo us complex ities  of 
the 1962 revisions of the  In te rn al  Revenue Code affecting foreign 
inv estment and  tr ad e,  t ha t the  inve stm ent  c red it pro vis ion  would lead 
to  such admi nis tra tiv e difficulties, and  la te r lit igat ion th at  the  ad va n­
tag es to be gained would be outw eigh ed by these c omp lica tions.

Despi te our objections  in pri nc ipl e and in concept to an investm ent  
cred it of the  type  un de r discussion, we recognize th at  under pre sen t 
circumstance s the  use of the  t ax  system , and pe rhap s even the  inv est ­
me nt cre di t concept, may  well be th e most rea dil y ava ilab le mean s fo r
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effectuating our national policy to promote private investment abroad 
and in par ticular in  the less developed countries. However, we do not 
believe tha t the tax convention struc ture is the appropriate  means for 
implementing such a policy.

REVIEW  OF REVENUE CODE REQUIRE D

Tax conventions are basically agreements between two countries to 
avoid double taxation, and to prevent undue burdens on the citizens of 
one not imposed on the citizens of the  other. Thus, in general, there 
is a quid pro  quo in the agreements. It  is recognized, by us as well as 
by the Treasury , tha t in conventions between the United States  and 
less developed countries we may have to give up more protection than 
we receive, since the position of the less developed country may be 
such that its citizens cannot receive benefits equal to what is given up. 
However, in dealing with the importan t problem of promoting invest­
ment from this country to these less developed countries, we submit 
that,  from the viewpoint of both these countries, the problem is greater  
than merely considering thei r country 'business relationships and 
problems. The health of our position in foreign trade and invest­
ments continues to be of national  concern, and it is our opinion tha t 
the 3 years’ experience with the foreign provisions in these areas, 
enacted in the  1962 Revenue Act, merit a complete new review by the 
Congress based on present circumstances. Specifically, we believe 
tha t a study should be made of the entire field of U.S. t ax legislation 
as it affects foreign operations, with a view to the revision of existing 
legislation and, if necessary, preparation of new legislation to obtain 
a unified approach to the maintenance of our position on international 
trade and the encouragement of increased participation of U.S. pri ­
vate enterprise in the development of the economies of the developing 
countries in the free world. This is a common objective since the 
health of our international trade  position is essential to the develop­
ment of other countries, and their  economic development is essential 
to our position. We believe this should be done through a major 
reconsideration and revision of the provisions of the per tinent Internal 
Revenue Code, and not through the haphazard procedure of new con­
ventions with individua l countries, and the even slower process of 
revision of existing treaties.

Thank you, Mr. Chairman.
Senator Gore. Senator Williams.
Senator Williams. Mr. Mills, I gathe r you feel tha t if there 

is going to be a change in the tax form as it relieves investors in foreign 
countries tha t it may be better to proceed legislatively than to do i t 
through a treaty, is that correct?

Mr. Mills. Yes, sir, that is our position.
Senator W illiams. And I notice that  you suggest tha t the time may 

be arr iving when we should have a general study of taxation in this 
whole area, and I want to say tha t I agree with you fully .

I understand tha t in Panama they have enacted a new law, or are 
in the process of doing it, where the ir tax on foreign investments will 
lie exactly equal to the tax credit that  the respective countries may 
get in their own countries.

Mr. Mills. Yes, I have heard tha t.
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Senator  W illia ms. In  ou r instanc e that  would  mean t hat  a c orpo ra­
tion would be payin g, under our new tax form ula , 48 per cent tax in 
Panama , w hich  w ould  completely offset th ei r tax here in th is  country, 
is that  corr ect  ?

Mr. Mills. Yes,  s ir ; in effect a coun try  wou ld revise i ts tax laws so 
th at  i t would go int o its  tr ea su ry  at  the  expense of  the U.S . Treasury.

Se na tor  W illiams. In  a case inv olv ing  some Eu rope an  co un try  
where the  corpo rat e ta x may be lowe r, we wil l say 30 percen t, you 
would have the  ne t effect of two com pan ies op erat ing in those area s, 
one payin g a 3 0-percent ra te  and  one a 48 -percent rat e, wou ld you not,  
both in t he sam e co untry  ?

Mr.  Mills . We ll, the ne t effect wou ld be th at , looked at  from the  
U.S . poin t of v iew; yes, sir.

NEED FOR STUDY OF TAX STRUCTURE

Se na tor  W illiams . I  agree wi th you. I  th in k th at  ou r whole  tax  
str uc ture  as it  relate s to  both  the  for eig n tax cre dit s and all  of  thi s 
has  go t to be stu die d, and I th ink it  wou ld be be tte r to stu dy  it 
legi sla tive ly.

Mr.  Mills . Si r, one reason th at  I  th ink we need a stu dy , and in 
pa rt icul ar  such a mat ter as the  cre di t fo r foreign  investm ents should 
be in the  basic code, is, as h as been previously ind ica ted , these  t rea ties 
are  negotia ted  by rep resent atives  of the  two gov ernm ents, and they 
give  a nd  take,  so it  seems to follow t ha t even if we have a t reaty,  there  
can  be changes in th e par tic ul ar  prov isions.

Now, I am e ngaged  in  t ax  p ract ice.  I have enough trouble wi th the  
presen t code. I  would ha te to have 30 o r 40 countr ies  each with pos­
sible  dif ferent  pro vis ions in dea ling wi th foreig n credits . I  am close 
enough  to  ret ireme nt th at  it would no t be a per son al prob lem, bu t I 
do not, like to wish th at  on my successor.

Se na tor  W illiams . An d if we do it leg islativel y, the Congres s de­
cides to make a change , and  we can do it wi tho ut en ter ing  into con­
su lta tio n wi th all these resp ective cou ntr ies  then.

Mr. Mili  J3. Yes, sir.
Senator  Gore. T o offset t ha t we are urg ed by the Treasury Dep ar t­

men t and  the  State De partm ent to appro ve  the trea ty  because  they 
ma int ain  th at  th e benefi ts w hich flow to U .S.  t ax pa ye rs  do ing  business 
in the  underdeve loped cou ntr ies  would offset the  concess ions we make 
and the  addit ion al burdens which the  U.S . concern s doing busin ess 
abroa d mig ht inc ur  as a resu lt of  the  perm anent establ ishment rules.

Have you  we ighed  th is in b alan ce to reach yo ur  conclusion?
Mr. Mills . 1 have cons idered it, sir,  and  I respect thei r pos ition. 

But the  d iscussion of my com mit tee came to the  conc lusion that  they 
would n ot endorse the  credit pri nc iple, even  as  a single  bas ic change in 
the  I nterna l Revenue Code and  c ert ain ly  not as a tre aty provis ion .

Senator Gore. Were  you present to he ar  th e tes tim ony of Mr. Glea­
son of  the C orn Pr od uc ts Co. ?

Mr. M ills . I h eard p ar t of  it.
Senator  Gore. li e  ra th er  str ongly  urg ed appro va l of the  tre aty,  

and one of the  bene fits which he outlin ed to the commit tee was the  
ce rta in ty  of  tax  t reatm en t w hich  a series  o f t reat ies would  b rin g abou t.

W ha t is your rea ctio n to  tha t ?
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OPPOSED TO TREATY IN  PR ES EN T FORM

Mr. Mills. There is no doubt t hat  that is a very valuable and very 
important m atter  for U.S. business people abroad. I still have a p er­
sonal doubt, Senator, tha t one could not negotiate a trea ty with 
Thailand  without this provision in it, because even without this provi­
sion, there is much to Thailand's advantage in having an arrangement  
with the United States which gives some assurance to U.S. investors. 
They will not go into a country in any volume at all if they a re subject 
to the haphazard tax administra tion in that country. But then I was 
not one of the negotiators of the treaty.

Senator Gore. On balance and afte r consideration, you recommend 
the re j ection of the treaty, do you ?

Mr. Mills. Yes, s ir; if the treaty cannot be amended as we would 
like it amended, tha t it not  be approved by the Senate.

Senator Gore. And do you know what proportion of your clients, 
your member firms, agree with this  position ?

Mr. Mills. No, I do not. I am repor ting for the committee on tax ­
ation of the U.S. council, and this  is the  position of tha t committee, 
which has representatives of many large U.S. national organizations.

Senator Gore. Has the position of  your committee been made known 
to the members of the organization for which you speak?

Mr. Mills. Oh, yes, because our discussion has led to this letter  to 
the Department of Commerce. I have it here. I think  it was last 
fall. At least it was early this year, possibly in March.

Senator  Gore. What I am tryin g to ascertain is whether this is your 
opinion as a tax lawyer, whether it is the opinion of the committee on 
taxation, or whether this is the position which has been considered 
bv the businesses whom you serve, and tha t this is a reasoned judgment 
on their part. I do not expect you to say whether it is unanimous or 
not, but can you give us some indication as to the extent of concurrence 
in your views ?

Mr. Mills. Let me clarify  it in this way. The committee for which 
I am speaking has not considered this in relation to a treaty , so that if 
I have left the impression before that  they are equating the advantages 
of a treaty  in other areas with th is, I was wrong. The committee was 
considering the propriety of having investment credit for foreign 
investment in the Inte rnal  Revenue Code, and the committee, which 
has representatives of many organizations, decided tha t they would 
not approve the proposal. That  position was discussed again with 
representatives of the Department of Commerce, and the decision not 
to approve was affirmed.

Tha t decision went beyond the tax committee. It  went to the 
higher echelon, I  would say that , in the U.S. Council of the Intern a­
tional Chamber of Commerce, and that  is t heir  official position, that 
they do not think it would be appropriate to have a credit for foreign 
investment in the Internal Revenue Code.

Senator  Gore. And from that  you deduce that it would not be 
sound and in the public interest or in the interests of the concerns you 
represent to have it contained in a treaty.

Mr. Mills. Yes. I am following through. I am making that  state­
ment now, since I  became involved in this 2 days ago, and I  obviously 
did not consult with my committee. It  is entirely possible that, some
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companies  rep resented the re would feel that  the  net balance  o f h av ing  
ce rta inty  in oth er are as would outweigh  thei r disa greement  with the  
prin ciple.

Senator  Gore. We ll, t hat  clarifies i t.
Senator  W illiams?

POSS IBLE  WAYS OF ALT ERING TH E TREATY

Senator  W illiams . Mr.  Mills, assum ing  th at  these tre ati es  were to 
be rati fied  by the S ena te, and  af te r the ra tif ica tio n th e Co ngress dec ided  
to  repeal  the so-ca lled investment cred it or  enact  in lieu  there of  a 
more acceler ated  dep rec iat ion  formu la,  as has been adv ocated, wh at 
would be the effect of  ou r treati es?  Cou ld we do th at  wi tho ut con­
sulta tion in reo penin g the treaties,  o r wou ld we be locked in?

Mr. Mills . You m ean repe al the  investment cre di t th ing here?
Senator  W illiams . Sup pose the  Congres s, af te r thi s was done, de­

cided to  change  the whole for mu la of  investment credit.  You  know 
it  was suggested a t one time . Some  fe lt th at  ra th er  tha n investment 
cre di t it  would be be tte r to ju st  hav e a more rapid accelerati ng form  
of dep rec iation or something. Suppo se th at  idea came aro und aga in 
and  Congress decided to do that . For dom estic ind us try  wou ld we 
be locked in on th e investment cre di t fo rm ula in ter na tio na lly , or  
would we h ave  to  ren ego tia te or  c ould  we jus t repeal  th at  investment 
cre dit?

Mr. Mills . Se na tor  Wi llia ms , Se na tor  Gore ref erred to me as a 
lawyer . I  am only  an acc oun tan t, so to the ex ten t you are  ask ing  
me fo r a legal  opinion, I  am out of ord er.  But  I  un derst and from 
tes tim ony before  th is subcomm ittee  la st  week, and  I was not here , 
th at  th e quest ion was rais ed as to wh eth er th is  could be removed from 
the  trea ties, and  I  un derst and t he  answer to  be th at  it  can be denounced  
af te r 5 yea rs, bu t th at it  could  no t be touched in the  5-year per iod .

Se na tor  W illiams . I  h ave no fu rthe r ques tions .
Se na tor  Gore. Th an k you very m uch.
Ar e there othe r citi zen s who wish to  t es tif y on th is subject?
(No response.)
Se na tor  Gore. Th is concludes  the he ar ings  on the  proposed tax 

conven tion  w ith  Th ail an d.
(W her eup on, at  1 1:35 a.m., the  committee  was  adjou rned .)
(The  fol low ing  let ter s and sta tem ents were  rece ived  fo r inclusion 

in the  r ec or d:)
National Foreign Trade Council, I nc.,

New York, N.Y., August 28, 1965.
Hon. Albert Gore,
Chairman, Subcommittee on Tax Conventions, Committee on Foreign Relations, 

U.S. Senate, Washington, D.C.
Dear Sir : The Natio nal Foreign  Trade Council, which was founded in 1914, 

is a nationa l organ izatio n composed of U.S. co rporation s engaged in all aspects  
of foreign trade and business. Its  purpose is to promote  U.S. foreign tra de  and 
business .

The income tax  tre aty  program long has  been regarded as a most imp ortant 
method of promoting U.S. foreign tra de  and business.  Testimony, on behalf 
of the  National Foreign Tra de Council, has been presented to the  Foreign  Re­
lations  Committee concern ing each of the  income tax  treaties to which the 
United Sta tes is a par ty. At each annual convention of the  National Foreign 
Tra de  Council since the  init iation of the  tax  tre aty program, ther e has  been 
included in its recommendations, a sta tement th at  the  tax  tre aty  program be 
extended and improved.
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Despite its  concern with  reference to severa l provisions in the trea ty, which 

are  discussed below, the National Foreign Tra de Council urges that  the  Senate 
give its advice and consen t to the  ratif ication of the tax  treaty  between the 
United States and Tha iland (Sen ate Execu tive E, 89th Cong., 1st sess. ).

In  addition  to the  basic advantages of a tax  treaty , such as making more 
cer tain the  limi ts beyond which tax  liab ilitie s cann ot be asse rted by the two 
countrie s and allev iation of double taxa tion , the  tre aty  conta ins several  provi­
sions which will encourage some companies engaged in trade or business in 
Thai land . These include—

(1) The 7-percent inves tment  c red it (art.  5) ;
(2) Deferra l of taxatio n by both countrie s on the tra nsfer  of property, 

services, and know-how by a U.S. company in exchange for  stock to a Tha i 
company of which it  owns 25 or more perc ent (art.  6) ;

(3) The provis ions that  the taxpay er should not be taxe d twice on the 
same item  of income (ar ts. 22 and 24) ;

(4) The assu ranc e th at  the  taxpay er may have a more effective method 
of resolving the  settlement of double taxation situatio ns (art.  28). If  the 
provisions concerning resolu tion of double tax  situatio ns prove to be ef­
fective, they will solve a most troublesome problem of companies  engaged 
in foreign  trade  and business. This  ari ses  in the  event th at  they are  taxed  
by both the  United Sta tes and a foreign country on the same item of income.

The new provision (art.  27) concern ing the exchange of info rmation with 
reference to new tax laws, regu lations, jud icia l decisions, etc., would seem 
to be most helpful.

The provis ions in the  tre aty with Thailand  which cause  us concern are  the 
following:

(1) The provis ion th at  a U.S. company will be deemed to have  a perm anen t 
establish men t in Thaila nd if it uses the  services of an exclusive agent there.  
We believe thi s to be undes irable and a departu re from acceptable definitions  of 
“permanent establishment.”

While we recognize that  the situ ation may be mitig ated by the allowance of 
a credit  for  Tha i tax  aga inst U.S. tax in cer tain instances, we believe th at  the 
provision that  an exclusive agen t may constitute  a perm anent estab lishm ent 
is un desirable because it  could well be invoked to subject to a foreign tax  regime 
American corporations whose activities abroad are minimal, and also even the 
American exporter in the  usua l course of foreign trade.

In no event should thi s p rovision, or its  antic ipa ted  in terpre tat ion , be accepted 
as a p recedent fo r other tre atie s.

(2) The foreign tax  credit  mentioned in the previous paragr aph  appears  to 
be granted  to U.S. taxpay ers  who produce goods in the  United  States and sell 
them to buyers in Thailand even if tit le passes to the  Thai purchaser in the  
United State s. However, it is not clea r t ha t any such cred it can be given to U.S. 
taxpay ers  who do not quali fy as  producers in the United States .

(3) Th at the 7-percent tax  incentive credit  is not extended to investments  
in the  growth or cult ivation of agricultura l produc ts, or the extr actio n, refining 
or processing of minerals, ore, oil, or gas seems to us undesirable. We believe 
th at  the credit should be a llowed with  respect to all inves tments in Tha iland in 
connection with the  active  conduct of a t rade  or business.

The council urges th at  the  tre aty  with  Tha iland should not be regarded  as 
an acceptable proto type or model for  treaties with  less developed nations , 
because of the  undesirable provisions referred to above.

Despite these  undesira ble provisions,  however, the  National  Foreign Trade 
Council again urges that  the  Sena te give its advice  and consent  to ratification 
of the  income tax convention between the United Sta tes and Thai land .

It  is requested th at  this  let ter  be made pa rt of the record  of the  hearings. 
Very t ruly  yours,

J oseph B. Brady, Vice President.
Kearns I nternational, 

Pasadena, Calif., A ugust 24, 1965.
Ad H oc Subcommittee on Tax Conventions,
Foreign Relations Committee ,
U.S. Senate , Washington, D.C.

Gentlemen : I am most gra teful for the invitat ion  to tes tify  on the  proposed 
tax  convention with  the  Kingdom of Thai land . Unfortunate ly, it is impossible 
for me to be in Washington  on thi s date and I take thi s opportuni ty to respect­
fully  subm it the following comments.
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The Kingdom of Thailan d is unique in all  of the  countrie s of southeast Asia. 
It  has been completely independent and self-governing for  several  hundred  
years . The fiscal policies of Tha iland have, histo rical ly, resu lted in sound cu r­
rency and inte rna l fiscal inte grity. The Government of Tha ilan d has  been, his­
torica lly, frien dly and cooperative with  the United  States. In the most recen t 
period, leader s of Tha ilan d’s Government  have irrevocably  placed themselves 
beside the United Sta tes in foreign  policy as relating to sout heast Asia.

We hav e recently h ad the  op portu nity to make a deta iled  study  of the economy 
of Thai land,  past,  pres ent and future . The puri>ose of this study  was to det er­
mine the needs of th at  coun try for  ind ust ria l development. The ent ire  study 
can be made avai lable  to your committee  for exam inati on hut, in essence, it is 
undeniably evident th at  Tha ilan d must incre ase its ind ust ria l activity  if it is 
to mainta in an improvement in its standa rd of living and  opportuni ty for its 
rapidly  growing population.

Your committee is undoub tedly awa re th at  Tha ilan d has, historically , been an 
ag ricult ura l natio n and it  is only recently th at  ind ust ry has  become an im­
po rta nt facto r. As a resu lt, it is necessary to enli st the  supp ort of industria lized  
countrie s for both financial and  technical assistance. It  has  been my good 
for tun e in the  pas t 5 years to work closely with some of the Thai  Government 
and  private enti ties  to develop usefu l ind ust ria l ente rpris es. As a resul t, I am 
acu tely  aware of the  difficulties th at  are  experien ced in the absence of mutu ally 
beneficial tax  conventions.

In our  considered  opinion, the  proposed convention th at  is now und er con­
side rati on by your committee  will make a very sub sta ntial contr ibution to the 
economic growth of Tha ilan d and. ultim ately , to the  foreign  earni ngs of Ameri­
can companies who c an partic ipa te more fully in this  economic development as a 
res ult  of th e rem oval of the  present inequi ties.

Than k you for giving us the opportunity to expre ss thes e views.
Sincerely yours,

H en ry  K ea rns.

C ham ber  of Com mer ce  of  t h e  U ni te d S tate s,
Washington, n.C. , August 2 7 ,1965.

Hon. Albert Gore,
Chairman, Subcommittee on Ta x Conventions, Committee on Foreign Relations, 

U.S. Senate, Washington, D.C.
Dear Senator Gore : This let ter  is to sta te the views of the  Chamber of Com­

merce of the United Sta tes with  resi>ect to the Tha ilan d Income Tax Convention 
and other simi lar tre aties now pending before your  Subcommittee on Tax  Con­
ventio ns of the Senate Foreign Relat ions Committee.

The natio nal chambe r suppo rts such conventions, and urges the ir ratification.
To begin with, we believe th at  it is in the  nat ional int ere st to conclude con­

ventio ns for the  avoidance of double taxatio n with  all coun tries  of the free  world, 
both developed and less developed. We believe this general proposition is sup­
ported by both the Government and the  U.S. busines s community. To date,  the 
Unite d States has  entered into tre ati es for the avoidance of double tax atio n with  
22 foreign nations.  For  the  most par t, the  United States has  been successfu l in 
concluding  conventions only with developed c ountries.

From the point  of view of U.S. business, our tre aties ende avor  to reduce the  
overall  foreign rat e of tax  on fo reign investment to a ra te  not  exceeding the U.S. 
rate, thro ugh  the reduc tion of the  tax  rates in the  foreign  coun try on dividends 
and royalties.

Our trea ties not only tend to eliminate  double tax ation of income, bu t in many 
insta nces help to avoid the double repo rting  and paymen t of taxes , even in 
situ ations where  actu al double tax atio n of income would not otherwise occur. 
Thro ugh the use of the concept of perm anen t es tablishme nt, which is incorp orated 
in all of our trea ties , the tre ati es uniform ly exempt U.S. exp orte rs from the re­
port ing and payment of foreign  taxes in the norma l course of an expor t tra ns ­
action. To thi s exten t, our tre aty  network sub stantially  ass ists  and foste rs 
the  U.S. policy regarding e ncouragement  of expor ts. Throu gh the use of normal 
tre aty provisions, the convention with Tha ilan d accomplishes both of these 
objectives.

Most of the provisions of the pending conventions  a re, in some form or another, 
included in U.S. tre aties cur ren tly  in force with  oth er countries.  We will not 
review these  standard  tre aty  provisions, since they have been approved by the 
Senate  in othe r conventions many times. Ther e are. however, two significant 
innovations  in the pendin g tre at y with Thai land, which have not heretofore
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been included in any U.S. trea ty : a cred it for investment in Thai land , and  a 
reciprocal tax  deferral on the tra ns fer of intan gible  indust ria l prop erty  and 
techn ical services  in exchange for stock.

Fir st, it should be recognized that  in dealing with  a less developed country, 
our normal t reaty provisions will not usually r esu lt in reciprocal revenue benefits 
to that  country. Since tax  tre ati es  will not arise unless both par ties to the  
tre aty  can reali stically  expect some benefit, our normal tre aty  pat tern had to be 
improved in some respect to provide reciprocal benefits to less developed coun­
tries . We believe the  two modifications adopted by the United Sta tes in the  
Tha i convention f or t his  purpose are  to be recommended.

The cred it for inves tmen t in Tha iland merely endeavors to place inves tment  
in Tha iland on a tax  parity with  inves tmen t in the United  States, which is now 
favored over foreign inves tment as a res ult  of the inves tmen t cred it adopted as 
part of the Revenue Act of 1962.

Article 6 of the  convention, which rela tes  to the reciprocal deferra l accorded 
the  tra nsfer of intangible  ind ustrial  prop erty  and technical services in exchange 
for  stock, defe rs not only cur ren t tax ation on the  tra ns fer of techn ical services 
for  stock, but  also eliminates the  otherwise complica ted mechanical problems 
unde r sections 351 and 367 of the Interna l Revenue Code in establish ing tax- free  
patent  and  know-how transf ers  to join tly  owned Tha i corporations . The cham­
ber believes the  mer its of this  provision go beyond treaties with  less developed 
coun tries  and  that  it should be included in all of our treaties with  both de­
veloped and  less developed countr ies. The provision does nothing more than  
defer the  ta xation of certa in prop erty  t ransfers and services rendered  u ntil  such 
time a s stock received therefo r is sold or  exchanged.

Finally, to the extent  the  pending convention with  Tha iland deviates from 
our standard  t ax tre aty  pat tern , it contains  fe atu res  which should fos ter ano ther  
major int ere st of the United States, investment in less developed count ries, and 
provides norms which, hopefully, will be used in successfully nego tiat ing othe r 
tre ati es w ith less developed countries .

Fore ign inves tment in the developing coun tries  is essen tial to economic de­
velopment in the  host count ry, and  in the United States as well. Incre ased  
U.S. inves tment , stimulated by equitab le t ax  t rea tme nt, benefits the  U.S. balance- 
of-payments position through expansion of our export t rade .

The abil ity of the ir private secto rs to earn foreign exchange is the  crucia l 
element needed to sustain the  development of emerging countries. The chamber 
has  testified  on numerous occasions to its support for  U.S. private investment in 
less developed countries .

A large ma rke t for  expo rt expansion awaits  development in such emerging 
coun tries  as Thai land . However, continually  increased levels of foreign  invest­
ment  by American business can be expected only when, and to the extent tha t, 
the commercial opportuni ties available abroad exceed the commercial and non­
commercial dangers  att endant upon it. The rela tive  insecuri ty of an inves t­
ment—the danger that  it will be discr iminated  aga inst  in favor of local capital;  
th at  it  will be expropr iated  withou t due process of law and reasonable  compen­
sation ; th at  its wor th will be reduced by infla tionary tren ds ; th at  it will be 
ham stru ng by arbi tra ry  regulat ion—provides a backdrop aga inst which com­
merc ial attr act ivenes s must cons tant ly be measured by the potentia l investor .

The current U.S. reex amin ation  of exis ting income tax  conventions continues 
to move in the direction of lessening tax ation  by the coun try of the source of 
income. This  trend is desirable. It  is a step  in the  right direct ion toward 
removal of disincentives to vit al private investment in the less developed 
countries.

In addit ion to stim ula ting  the  U.S. economy, U.S. privat e inves tment abroad 
increases the  inte rna tional  tra de  growth ra te  of developing countries  and pro­
vides foreign exchange which can acce lerate development through the  efforts of 
individual less developed countr ies.

Disincentives to privat e investment must  be removed in order to increase 
substan tial ly the investme nt of U.S. capi tal and  know-how in developing 
countries.

Apropos thi s point, the  nat ional chamber regards the  7-percent investment 
credit provided in this  and oth er pending tax  conventions as ju st  such a removal 
of a disincentive. To deny thi s cred it to the U.S. investor who is implementing 
his country ’s foreign  policy by helping  to stim ula te mutual ly beneficial economic 
growth abroad and at  home—when the  cred it is available to a domestic inves­
tor  in the United Sta tes—is to  di scriminate aga ins t the  investor abroad at a time 
when his own Government is seeking in the nat ional intere st to encourage him.
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It  should be obvious th at  an American corporati on inves ting in foreig n coun­
tries with tax  rat es lower tha n our own does not benefit f rom the lower t ax  r ates , 
because its tota l tax  will alway s be at  least as gr ea t as if the U.S. rat es  were 
applied initia lly.

Double taxatio n can only serve as a disin centive to new foreign investm ent. 
The Chamber of Commerce of the Unite d Sta tes  ther efor e urges your subcom­
mittee  to supp ort the pending United  Stat es-T hail and  tax  convention and other 
such treatie s with frien dly countries for the  avoida nce of double taxa tion . 

Sincerely,
Don A. Goodall,

Legislative Director, Legislative Department.

Statement by P. F. Cornelsen, Vice President and President of the  
International D ivision, Ralston P urina Co., St. Louis, Mo.

Mr. Chairman, you have received stat ements and  testim ony from various 
departm ents  of the  Government, and from ind ust ry spokesmen, on the  ad­
visability of rat ify ing  the proposed income ta x convention with  Tha ilan d. As 
we have unde r cons idera tion at  the present time  a recommendation to invest 
in a join t venture  for the purpose of constructing  and  oper ating  a gra in expo rt 
faci lity  in Thailand , we would like to subm it our business views of the  pro ­
posed tr eaty.

Afte r study ing the  provisions of the  tre aty in depth we would like to recom­
mend its ratific ation . We believe the rel ief it  provides to business in general 
is essential to enable  busin ess to invest in Tha i ente rpris es.

While the perm anen t estab lishm ent rule s could be clarified to avoid any 
possibili ty th at  Tha ilan d migh t tre at  a ma nuf acturing subsidiar y which pu r­
chases for its use goods produced by its U.S. pa rent as a perm anen t establ ish­
ment  of the paren t company, thereb y subje cting  the  par ent  company to Tha i 
taxes , we do not believe this ambig uity is ma ter ial when compared writh  the 
relie f provisions of the treaty . Two of these  beneficial provisions are  the 7- 
perce nt inves tment  tax  cre dit  and the defe rme nt of tax on the  tra ns fe r of 
prop erty  and know-how for  stock in a Tha i company. We strongly  favor 
these two incentives, and because they are  new the  following is limited to 
the ir consideration.

As you may know, Rals ton Pur ina  Co. is a worldw ide supp lier of commercial 
feeds for anim als and poultr y. We have worked closely with  agr icultur e since 
18.04 to develop the  nu trie nts  necessary to provide  thi s Natio n with  the  finest 
quality  of meats, poultr y, and dairy prod ucts  a t the  lowest  possible cost. Food 
is our business. Since 1957 we have been sha ring  this know-how with  many 
of the less developed coun tries  of the world. These coun tries  rely heavily  upon 
agr icultur e to supp ort the ir economy and to rais e the  level of nut riti on of the ir 
population .

We have feed manuf acturin g plan ts and food process ing faciliti es in Lat in 
America, Europe, and the Middle Eas t. We are now looking to the  F ar  Ea st 
where food shor tages are critical. Tha ilan d is a sui tabl e base of operation s 
for that  area.  The country  has proven its  loyalty to the  United  State s. It s 
people are  indu strious  and progressive,  and its  Government, though mil itary, 
is s table  and  efficient. Moreover, its curr ency  is rela tively firm.

Thai land  agr icultur e has  made dra ma tic  improvemen ts in rece nt years , 
enough to feed its people and to have a surp lus which it can expo rt to neigh bor­
ing coun tries  to relieve their  food shortages. Among its  expo rtable commodi­
ties are  corn, gra in sorghums, rice, tapioca meal and flakes, soybeans, cas tor 
beans, red beans, kenaf . and jute. The three larg est  expo rt items are  rice, 
rubber , and corn, in th at  order.  Even with this num ber of exportable com­
modities Thailan d still  utilizes only abou t 60 percent of its avai lable  pro­
ductive land. The remainin g 40 percent con stitutes the  only surp lus land 
immedia tely available in the  ent ire are a of sou theast Asia which can be used 
to allev iate the  pres ent food short ages in thi s area . However, unt il the neces­
sary facili ties are  cons tructed to handle an increased volume of expo rt trad e, 
the re is no reason to increase its production.

This  is the are a in which our company may provide assis tance . Throu gh 
the use of our technical skill and know-how, we would organize  a company 
in Tha ilan d to construct and operate a modern gra in export faci lity  nea r
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Bangkok. The gra in would be stored  in silos, conditioned, segreg ated, and 
grade controlled to insu re a unifo rm qua lity.  The absence of a sat isfact ory  
grad ing system has  hampered Thailan d in its  exp ort tra de  wit h oth er coun­
tries, prim arily Jap an.  Our more tha n 70 yea rs of experience in the  handling 
and merc handising of gra in would enable  us to lend assistan ce in elim inati ng 
this  exist ing bottleneck to agr icu ltural  development .

Studies of the  Thai economy indic ate th at  the  ra te  of ret urn  on an inve st­
ment in a gra in storage facility  would be nominal. Attac hed ar e two sched­
ules, mark ed “Ex hib it A,” showing the  profit  projec tion of such a ven ture  
based on the inves tmen ts shown. The best  ra te  of ret urn  th at  could be ex­
pected on the  tot al asse ts assigned to the  pro ject  is only 3.6 perc ent before 
taxes, which is sub stan tial ly less tha n our norm al rat e of approximately 13 
percent.

Hence an investme nt of this size is not  pra ctic al for us except as a means of 
benefiting from  the fut ure  growth and expan sion of the  indu stry . We are  
willing to inve st in Tha ilan d because we are  confident th at  it has the  pote ntial  
to become an agricultura l lead er in sou thea st Asia. Our busine ss consists 
prim arily of the manufactu re and sale  of commercial feed, not gra in storage . 
We look upon this inves tment  as an  ini tia l step to gre ate r investme nt in the 
commercial feed indu stry . When prop er mar keting channels are  estab lished  
to move the products from the far me r to the  export market, whole new fields 
of investme nt opportun ities  will be opened to U.S. businesses. When thi s hap­
pens the  7 percent inves tment  tax  cre dit will become immensely imp ortant  in 
stim ula ting  th e flow of c apit al into  the coun try and  f aci lita ting exports  of Ameri­
can-made products.

Our stud ies indic ate th at  a gra in storage  fac ility  of the  size and na tur e needed 
in T hai lan d will requ ire 30 m onths for  co nstru ction  and will cost over $5 million. 
Approx imately four-f ifths of thi s cost would consist  of concrete  grai n stora ge 
silos and  the rema ining  one-fifth of mach inery  and equipment. The gra in eleva­
tors  would be con struc ted in Tha ilan d from Tha i materia ls. The machinery and 
equipm ent would be supplied from  the United States. Since no income would 
be gene rated  duri ng the  period of cons truction  the  investme nt tax  credit would 
serve to de fray  inte res t cos ts during  this period.

We feel th at  our situ atio n is a concrete  example  of the need for an inves tment  
tax  credit . An immedia te re turn  on o ur investment would make it eas ier for us 
to finance the  project , as it would reduc e our risk  and enable  us to increase 
the  amount of our cap ital  inves tment. Again may it be emphasiz ed th at  thi s is 
only a sta rti ng  poin t for  fut ure  inv estments in Th ailan d.

With out the  immediate tax cre dit  we would be hesitant to make even an 
ini tia l investm ent, as the re w’ould be lit tle  incentive to purc hase  machinery and 
equipm ent here  and export it  to Tha ilan d when we can receive a 7 percen t credi t 
by using it here. The cu rre nt tax  prefer ence of domestic inves tment  over 
foreig n inves tmen t impedes the  economic growth of less developed count ries. 
Unless the  rat e of re tur n in foreig n coun tries  is signific antly high er to offset 
the added  risk  involved, the effect is to reduce  pri vat e cap ital  invest ments in 
favo r of the imme diate 7 perc ent tax  cre dit  in the United States . Exten sion 
of the inves tment tax  cre dit  to Tha ilan d would elim inate  thi s impediment.

In our opinion, the  inve stme nt tax  cre dit is the  best financing device yet 
conceived to encourage inve stment of U.S. cap ital  in underdev eloped areas. 
Because of the extre me risk  involved, business must have  some incentive to 
assig n its cap ital  to thes e are as ra th er  tha n to the ind ustr ialized  natio ns. Tax  
exemptions of income is helpful but  not of immed iate ben efit in financing. Often 
these  venture s operate  for  yea rs with out any significant profit, not  to mention 
the star tu p costs and int ere st expenses th at  must be met in the  meantime. 
Tax sparin g, besides being complex and inequ itable fai ls for  the same reasons . 
Such incentives are based on income whereas  the  investme nt cre dit is based on 
investm ent. The busine ssman  alwa ys knows the amount of his investment, 
but  he does not know wh at his profit will be. From  experien ce in these und er­
developed ar eas he knows th at  his  profit m ay be nil.

The same reaso ns advan ced for the  investme nt tax  cred it apply to the  tax  
defermen t provision in regard  to the cont ribution  of prop erty  and technological 
infor mation for stock of a Thai  company. The payment of a tax  at  the time 
stock is acquired for  techn ical information and services makes financing of 
such a corporation even more difficult. Contrast  this with the  paym ent of a tax  
at  the time such stock is sold, when the  investor has  the fund s to pay a tax .
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From the foregoing we thin k it is clea r th at  business needs the inves tment  
tax  cred it and the other relie f provisions conta ined in the  convention if cap ital  
investment in less-developed countries is to be encouraged. This is especially 
tru e in Thailand. In orde r for Tha ilan d to become self-sufficient it must in­
crease  its expo rt trade. If the United Sta tes does not lend assistance other gov­
ernments undoubtedly will. For this  reason we strong ly urge the prompt ra ti­
fication of th is convention by the Senate.

If  you should desire, we would be glad to app ear  before the  committee for 
the  purpo se of an swer ing questions concer ning this  sta teme nt.

Profit projec tion

1st 2d 3d

Gross  Inc om e_____________________________  __ ________ $937 ,500

-1 90 ,0 00  
-3 25 ,0 00  
- 2 8 1 ,6(X) 

—6,0 00 
-1 2, 50 0

$1, 112 ,50 0

-2 25 ,0 00  
-3 55 .0 00  
-2 81 ,6 00  

- 6 , (KM) 
-1 2, 50 0

$1,11 2,5 00

-2 25 ,0 00  
-3 54 ,8 00  
-2 81 ,6 00  

-6 ,0 0 0  
-1 2 ,5 0 0

Lets:
Ope ratin g expen ses __________________________________
In te re st  exp enses_____________________________________
Dep recia tio n__  . .  . __________ ____ ____ ______
Pr el im in ar y cos t am or tiz at io n____ ____________________
In su ra nc e_________________ _____ ____________________

N et  p ro fi t_________________________ _____ _____ 122,4 00 232 ,400 232 ,600

Pe rcen t re tu rn  on as se ts __________________ _______________ 1.9 3.5 3. 6

Cash flow— Construction years ( 2 % )

1st 2d 3d To ta l

Bu ild in gs _________________________ ______ $1 ,845 ,00 0 
48, 000 
19,9 00

$1 ,247 ,00 0 
54, 000  

152,100

$492,00 0 
50, 000  

128 ,000

$3 ,58 4,0 00  
152 ,000  
300 ,00 0

Co ns tru cti on  e xpe nse s......... ................................ .
Pr e- star t up  in te re st  c os ts............ . ............ ............

To ta l to  be  c ap ita liz ed _________ _______
Ma chi ner y an d eq uip m en t.......... ..........................
Lan d.  __________________________________

1,9 12 ,90 0

200 ,00 0 
30 ,00 0

1,4 53 ,10 0 
1,1 62 ,00 0

670 ,000 
40, 000

4,0 36 ,00 0 
1,2 02 ,00 0 

200 ,00 0 
30 ,00 0Pr el im inary co sts .......... ..................... .....................

Ca sh ne ed s........................... ............ ..........
C um ul at iv e cash ne ed s................ . .........................

2,1 42 ,900  
2,1 42 ,90 0

2,6 15 ,10 0 
4,75 8,0 00

710 ,000  
5,4 68 ,00 0

5,4 68 ,00 0 
5,4 68 ,00 0

Trans World Airlines, I nc., 
Washington, D.C., August  20,1965.

Hon. J. W. F ulbright,
Chairman, Senate  Foreign Relations Committee,
U.S. Senate, Washington, D.C.

Dear Mr. Chairman : In  connection with your  consid eratio n of the  United 
States-T haila nd Income Tax  Convention, we should like to indicate  our views in 
supp ort of its rati ficat ion and in par tic ula r wit h respe ct to art icle  7, which pro­
vides for the  reciprocal exemption of income from the opera tion of ai rc ra ft in 
intern atio nal  traffic, since TWA plan s to resum e flying operation s to Bangkok in 
May 19G0.

The United  States has, duri ng the  years, ente red into many treaties to avoid 
double taxa tion . As a  general rule  tre ati es  c ontai n a clause  ex emptin g shipping 
or air line  profits, except  in the home count ry, which usua lly take s one of two 
forms, both very s imilar, which a re as follows :

“Income which an enterp rise  of one of  the con trac ting  States derives from the  
opera tion of ships or ai rc ra ft reg iste red  in th at  Sta te shall  be exempt from tax­
ation in the ot her contract ing State.”
or

“Profi ts derived  by an ente rprise of one of the contrac ting  States from the  
opera tion of ships or ai rc ra ft shall  be exempt from tax by the other  Sta te.”

Such exemptio n of profits except in the home count ry is intended to fac ilit ate  
the  opera tion of intern atio nal  tra nsp ort ation ente rpri ses and avoids the num er­
ous difficulties involved in the  ta xat ion  of inte rna tional  t ran spo rta tion ente rprise 
outside the  home country of the oper ating  ente rpris es. The Int ern ationa l Civil 
Aviatio n Organizat ion recognizing the des irab ility  of  such an exemption, on Apri l 
13, and  October 4,1 951 , adopted th e following resolution :
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“ (1) Each C ontractin g Sta te should, to the fullest possible extent  g rant recii>- 
rocally to a ir  transpo rt enterpris es of other Contracting  St ates—

“(a) exemption from taxation on the income and gross receipts derived 
in th at  Sta tes from the opera tion of ai rc ra ft in internatio nal  ai r tra nspo r­
tation ; and
“(b)  exemption from prop erty  taxes, cap ital  levies, increm ent of wealth 

or othe r sim ilar  taxes on ai rc ra ft engaged  in internatio nal  ai r transp or­
tation .

“ (2) Each Con trac ting  Sta te should endeavour  to give effect to par agr aph
(1) above, in bil ate ral  agreements relatin g to double taxatio n genera lly, or by 
such other methods as the  inclusion of app ropriate p rovisions in bila tera l agree­
ments for the exchange of commercia l ai r tra nspo rt right s, or by legislation 
grantin g such exemption on a reciprocal basis

Prior to adop ting this resolu tion the  North American members of the Fin an­
cial Committee  of International Air Transpo rt Associa tion prep ared  a paper 
endorsing the  principa l of reciprocal exemption of income from the operation  of 
ai rc ra ft in intern ational ai r transp ort ation  and  the reasons indicated may be 
summarized as fol low s:

(1) The exemption of such income, except in the  home country is not depend­
ent  upon a unifo rm method of allocation  and the  consequential necess ity of 
mu ltil ate ral  action. The impossibility of achiev ing multil ate ral  uniform ity is 
demonst rated  by the experience of U.S. carriers  with several Sta tes  of the  
United  Sta tes  and  by abor tive atte mp ts in the  inte rna tional  field. Funda ­
mental differences between jur isdictions  in tax stru cture, revenue needs, and 
economic conditions preclude the general acceptance  of any unifo rm alloca tion 
formula .

Moreover, in inte rna tional  pract ices, fiscal and commercial  legislation,  make 
hazardous any attem pt to eva luate  the  profits of a particu lar  establish ment 
on the basis  of the cen tral  accoun ts of the enterprise  to which it  belongs. See 
study by Paul Deperon, member of the Secre tar iat  of the League of Nations  
and secreta ry of the  Fisc al Committee, prep ared  for  the  Advisory Committee 
on Economics to the  Committee on International Economics Policy Feb rua ry 
21, 1945.

(2) It  has the  advantage of simpl icity of application,  since the re is no need 
to al loca te the  ta xab le base. This precludes (a) the  developing of an acceptable 
formula, which, in the  case of intern ationa l ai r transp ort ation  is extrem ely 
difficult, and (&) the making of complica ted computations necessary  to apply 
that  formu la as required.

(3) It  insu res the automat ic elimination  of much tax  reporting by the 
ca rri ers and of the  necessi ty to compile and keep cur ren t, complex and 
deta iled sta tis tic s useful for tax  purposes  only.

(4) The wide acceptance of the theory, of exemption of such income except 
in the  home count ry, supports the  appl ication of thi s theory to internatio nal  
ai r transporta tion .

(5) Since this theory removes the unc ertain ty of the application of foreign 
taxes it  would encourage the  development of foreign tra de  and  promote  and 
fos ter  in ternat ion al ai r tran spo rta tion.

As a U.S. internatio nal  ai r ca rri er  TWA strongly supp orts  the  concept of 
reciprocal  tax  exemption for  income of inte rna tional  ai r carri ers outside of 
the ir home coun try whethe r by tax treaty , bilate ral  contract , or  legislation 
granting such exemption on a reciprocal basis. Since we are  presently  a t­
temp ting to expand our  operation s to less developed pa rts  of the  world, 
specifically Africa, we a re partic ula rly  desirous  of establishing  this concept with  
respect to less-developed countries.

Notwithstanding  the  fac t th at  any income taxes paid  by TWA to foreign 
juri sdic tions on its foreign source  income would gene rally  be available as a 
credit  aga ins t its U.S. income tax  liab ility  und er section 901 of the  In ter na l 
Revenue Code of 1954. the re is always the  possibi lity, as was pointed out  to 
the committee by Assist ant  Secreta ry Surrey, th at  such credit  may be lost 
using the “per country ” limitat ion method where  a foreign juri sdictio n uses 
differen t concepts to define “source  of income” tha n the United State s. While 
this possibi lity would be more remote using  the “ove rall” limitat ion  method  
the re are  obviously circumstances which would discourage  a company from 
making an election to use the  “overall” limitat ion method, which may only 
be revoked with  permission of the  Secretary  of the  Treas ury  or his delegate.
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Although the  only detriment to TWA. oth er tha n the nume rous difficulties 
involved in foreign tax  adm inis trat ion, if the re were no such  tax  exemption, 
would be the possible loss of credit for foreign income taxes as indic ated  above, 
the re is the  U.S. balance-of-payments problem which res ult s from  payment 
of income tax  by a U.S. corpo ration to a foreig n juri sdic tion . TWA has 
been t aking vigorous  steps  to cooperate with the  Government in its  fight aga inst  
the dolla r dra in. When any U.S. corp orat ion pays income tax es to a foreign 
jurisdic tion  where  exemption mig ht have been possible, the  resu lt is a dollar 
loss to the  ext ent  of the cre dit for  foreign  income tax es which will subsequent ly 
be claimed  a gai nst  the company’s U.S. income ta x liabi lity.

We believe th at  the  exemption  of int ern ational tra nsp ort ation ente rpri se 
profits is highly desirable both from the  stan dpoin t of our company ’s financial 
intere sts and  with  respec t to the  U.S. balance-of-payments problem. We re­
spectfu lly urge  your  committee to rep ort  favo rably recommending ratif icati on 
by the  Senate.

Sincerely,
J.  Woodrow T homas, Vice President.
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SENATE E xecutive
E

INCOME-TAX CONVENTION WITH THAILAND

M E S S A G E
FROMTHE PRESIDENT OE THE UNITED STATES

TRANSMITTING

THE CONVENTION BETWEEN THE UNITED STATES OF AMERICA 
AND THAILAND FOR THE AVOIDANCE OF DOUBLE TAXATION 
AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO 
TAXES ON INCOME, SIGNED AT BANGKOK ON MARCH 1, 1965

J uly 29, 1965.—Convent ion was read  the  first time and , toge ther  with  the 
message an d accompanying papers, was referred to the Committee on Foreign 
Relations and was ordered to be prin ted  for use of the Senate

T he  W hit e H ouse ,
Ju ly  29, 1966.

To the Senate oj  the United States:
With  a view to receiving  the advice and  con sen t of the Senate to  

rat ific ation, I tra ns mit herewith the con ven tion betw een th e Un ite d 
State s of America and Th ail an d for the  avo idance  of double  tax at ion 
and  the  pre vention  of fiscal evas ion wi th res pect to taxes on incom e, 
signed at  B ang kok on Marc h 1, 1965.

I tra ns mit also, for the inform ation of th e Senate, the  rep ort of the  
Secre tary of S ta te  w ith  r esp ect  t o the conven tion .

In  view of th e desirabilit y of conclud ing tax conven tions wi th 
var ious develop ing  cou ntri es, tech nical discussions  hav e been  in 
prog ress  wi th th e au tho rit ies  of a nu mbe r of such countries for thi s 
purp ose. Although su ch conven tions are expected  to  follow, in  ge nera l, 
the pa tte rn  of tax  con ven tion s pre sen tly  in force between the Un ited 
State s and  a cons iderable  num ber of othe r c oun tries, at tent io n is being 
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given in the discussions with authorities  of the developing countries to 
the possibility of including in the contemplated conventions special 
provisions aimed at facilitating trade and investment and encouraging 
joint ventures. The United States will benefit in each case by having 
a convention containing desirable provisions relating to business and 
investment income and the equitable trea tmen t of U.S. citizens, 
residents, and corporations in the mat ter of income taxation.

The convention with Thailand is one of the contemplated series of 
such conventions with developing countries. The convention contains 
provisions similar to provisions in existing U.S. income tax conven­
tions. It  contains some provisions, however, for which there is no 
parallel in such existing conventions. One of the principal provisions 
of this kind is th at under which U.S. residents and corporations in­
vesting in qualifying Thai enterprises would be allowed to claim as a 
credit against their U.S. income tax 7 percent of their investment in 
such enterprises as an incentive to private investment in Thailand. 
Likewise, U.S. residents and corporations would be granted an election 
to defer tax on income resulting from the transfer of property, tech­
nical services, or information concerning industrial, commercial, or 
scientific knowledge, experience, or skill to a Thai corporation in ex­
change for its stock. The application of all such provisions is subject 
to prescribed conditions and limitations.

The convention contains provisions relating to exemptions or 
credits with respect to taxes on various types of income, including 
commercial and industrial profits and income derived from the opera­
tion of aircraft and ships. It  contains a limited reciprocal provision 
with respect to the rate of tax on dividends. It  provides for exemption 
from tax of in terest received by the Government of one of the con­
tracting states or any of its wholly owned agencies or instrumentalities. 
It  contains provisions relating to cultural and industrial royalties, 
income from real property , natura l resource royalties, income from 
personal services, remuneration received by teachers, remittances or 
certain other payments to students and trainees, and governmental 
salaries, wages, pensions, annuities, or similar benefits. It  contains 
provisions relating to deductions for charitable contributions made by 
U.S. citizens, residents, and corporations to qualifying Thai 
organizations.

In addition to the provisions regarding tax exemptions and credits, 
the convention contains provisions substant ially similar to provisions 
in existing U.S. tax conventions with respect to cooperation between 
the officials of the two countries for the exchange of information and 
for limited assistance in collection.

The convention has the approval of the Department of State and 
the Department of the Treasury.

Lyndon B. J ohnson.
(Enclosures: (1) Repor t of the Secretary of State; and (2) income 

tax convention with Thailand, signed March 1, 1965.)

D epa rtm ent  of Stat e, 
Washington, July  17, 1965.

T he P resid ent,
The White House.

I have the honor to submit to you, with a view to  its transmission 
to the Senate for advice and consent to ratification, the convention 
between the United Sta tes of America and Thailand for the avoidance
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of double taxation and the prevention of fiscal evasion with respect to 
taxes on income, signed a t Bangkok on March 1, 1965.

This convention, the purposes of which are to avoid double taxation, 
of income, prevent fiscal evasion, facilitate trade  and investment, 
and encourage joint ventures, is one of a contemplated series of 
income tax conventions with developing countries. The convention 
follows, in general, the patte rn of income tax conventions now in force 
between the United States and numerous other countries in tha t it 
contains provisions dealing with such matters as (1) the taxation of 
business income, (2) items of investment income, (3) the allocation of 
expenses to income-producing activities in both countries, (4) recip­
rocal allowances of a foreign tax credit to afford relief from double 
taxation of the citizens, residents, and corporations of one country 
deriving income from sources within the other country, (5) exchange 
of information and consultative procedures to give effect to the 
convention with a view to assuring the benefits thereof to those 
entitled to such benefits, and (6) a national trea tmen t provision to 
preclude discr iminatory tax treatment of the  citizens of one country 
residing in the other country and of the enterprises of one country 
engaged in business in, or controlled by citizens, residents, or corpora­
tions of, the other country. The convention provides rules for deter ­
mining net income for purposes of the imposition of tax by each 
country; for example, i t provides th at a resident or corporation of one 
country engaged in business within the other country may deduct 
expenses incurred within or without such other country which are 
directly related to the business so conducted. In these and various 
other respects, the convention affords a measure of certa inty to 
business enterprises of both countries.

Apart from provisions similar to those found in other tax con­
ventions of the United States , the convention with Thailand includes 
some exceptional provisions designed specifically to encourage in­
vestment in Thailand by U.S. residents and corporations (art. 5). 
U.S. residents and corporations investing in qualifying Thai enter­
prises would be allowed to claim as a credit against their U.S. income 
tax 7 percent of their investment in such enterprises. Such invest­
ment may include not only original investment, but also in certain 
circumstances, earnings accumulated by the Thai enterprise. Under 
present U.S. tax laws, there is allowed a 7-percent credit for invest­
ment by U.S. taxpayers in certain types of business property  located 
in this country. The trea ty provision is intended to extend this 
principle in order to allow a similar incentive to private investment in 
Thailand. There is also a provision for recapture of the credit in 
certain circumstances. There is no similar provision in any existing 
tax convention of the United States.

Unlike existing tax conventions of the United States,  the  convention 
with Thailand contains a provision whereby U.S. residents and 
corporations would be granted an election to defer tax on income 
resulting from the transfer of property, technical services, or know­
how to a Thai corporation in exchange for its stock (art. 6). This is 
intended to enable U.S. investors to furnish property, services, or 
know-how to a Thai corporation without  being required, in either of 
the two countries, to pay tax at the time of such transfer. The tax 
thus deferred may be imposed when the stock which is received tax 
free is eventually disposed of.
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The convention would allow U.S. citizens, residents, or corporations 
to deduct from their taxable income subject to U.S. tax amounts 
donated to a qualifying Thai charitable  organization (art. 18). Simi­
lar provisions are included in the existing income tax conventions 
with Canada and Honduras and in the income tax convention with 
the Philippines recently signed but not in force.

In view of the fact tha t a less developed country derives limited 
amounts of income from sources in developed countries and that  the 
usual restrictions on taxation at the source would tend to benefit the  
developed country without compensating benefits to the less devel­
oped country, the convention with Thailand  does not include all of 
the limitations on tax a t the source which are usually included in such 
conventions between developed countries. Consequently, the con­
vention provides for only a limited mutua l restriction with respect to 
withholding tax rates on dividends, provides a narrow reciprocal 
exclusion from tax on interest, and provides only a limited reduction 
of tax on income from internationol shipping. The convention pro­
vides, however, for a reciprocal exemption from tax on the operations 
of aircraft in international traffic and a general limitation on the 
taxation of royal ty income.

Article 1 describes the taxes which are the subject of the conven­
tion. For the United States, the convention applies so the Federal 
income tax, including surtax, not including the tax on improperly 
accumulated earnings or the personal holding company tax. The 
convention does not apply to State  income taxes except insofar as 
discriminatory taxes are concerned and trea ted in article 23. For 
Thailand, the convention applies to its income tax.

Articles 2 and 3 define various terms used in the convention. The 
comprehensive definition of “permanent establishment” is set forth 
in article 3.

Article 4 provides a reciprocal exemption from tax in one country 
with respect to industrial or commercial profits of a resident or corpo­
ration of the other country, subject to prescribed conditions.

Article 5 contains the provisions regarding investment credit where­
by, subject to prescribed terms and requirements, a U.S. resident or 
corporation shall be entitled to a 7-percent investment credit against 
his U.S. income tax for investment in Thailand. The credits allowed 
under this article may not exceed the amount of U.S. property, as 
defined in paragraph (5)(a), invested by the resident or corporation 
in the eligible corporation. If more than one U.S. resident or corpo­
ration qualifies for the benefits of the  article with respect to a single 
eligible corporation, the limitation is determined separately for each 
such resident or corporation.

Article 6 contains the provisions relating tax deferral for technical 
assistance. It provides a reciprocal deferral of tax on gain otherwise 
recognized by either of the two countries on the  receipt of stock by  a 
resident or corporation of one country from a corporation of the other 
country. The benefits of the article apply only where the resident or 
corporation of one country receives stock, or rights to acquire stock, 
of a corporation of the other country in consideration for specified 
types of property, services, or information supplied by such recipient 
resident or corporation to the corporation of the other country. A 
U.S. resident or corporation making the election under this article 
may defer the recognition of gain on the transfer of the specified
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property, services, or information without regard to the provisions of 
sections 351 and 367 of the  Internal Revenue Code of 1954.

Article 7 provides, in paragraph fl), a reciprocal exemption from 
tax in one country with respect to income of a resident or corporation 
of the  other country derived from the operation of ai rcraft in inter ­
national traffic and provides, in paragraph (2), a reciprocal 50-percent 
reduction in tax in one country with respect to income of a resident or 
corporation of the  other country derived from the operation of ships 
in internationa l traffic.

Article 8 deals with related enterprises and provides tha t where an 
enterprise of one country and any other enterprise are related, within 
the meaning of paragraph (3), and such related enterprises make 
arrangements or impose conditions between themselves which are 
different from those which would be make between independent 
persons, then any income which would, except for those arrangements 
or conditions, have accrued to one of the enterprises but , by reason of 
those arrangements or conditions, has not so accrued, may be included 
in the income of such enterprise and taxed accordingly.

Article 9 relates to the taxation of dividends and provides, subject 
to prescribed conditions, for a maximum tax ra te of 20 percent of the 
gross amount of dividends paid by a corporation of one country to a 
corporation of the other country. The provisions in this article are 
more narrow than corresponding provisions in most U.S. tax conven­
tions in tha t the reduction in tax rate  applies only in the case of 
dividends paid by a corporation in one country to a corporation in the 
other country which does not have a permanent establishment  in the 
country  of the paying corporation, and then only if the recipient 
corporation has owned for at least 6 months 25 percent or more of the 
voting stock of the corporation paying the dividends.

Article 10 provides tha t interest received by the Government of 
one country, or by any agency or instrumentality wholly owned by it , 
shall be exempt from tax by the other country.

Article 11 provides, subject to prescribed conditions, tha t the rate 
of tax imposed by one country on royalties, excluding natural resource 
royalties, received by a resident or corporation of the other country 
not having a permanent establishment in the country  imposing the 
tax shall not exceed 15 percent of the gross amount thereof. The 
term “royalties” is defined for the purposes of the article.

Article 12 provides tha t a resident or corporation of one country 
subject to tax in the other country on income from real property, 
including gains from the sale or exchange of such property, or on 
royalties in respect of the operation of mines, quarries, or other 
natura l resources, may elect for any taxable year to compute such 
tax on such income on a n et basis.

Article 13 contains the provisions relating to income from personal 
services. Subject to prescribed conditions, a reciprocal exemption 
from tax with respect to personal service income is provided. The 
general exemption applies only to individuals earning income from 
the performance of personal services in an independent capacity. 
There is a special provision with respect to public enterta iners, such as 
athletes, musicians, and actors. Individual public entertainers who 
are residents of one country and who receive income for services 
performed in the other country would remain taxable within such other 
country to the extent tha t such income exceeds an average of $100
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(or i ts ba ht  e quivalent ) for each da y the  ind ividual is p res ent or if t he 
aggrega te am ou nt  received for the services exceeds $3,000 (or its 
ba ht  equ iva len t).

Artic les 14 and 15 contain  provisions  for the pro motion  of cultu ral  
exchanges. Art icle  14 rela tes  to the rec iprocal exemption  from  tax  
on the  personal serv ice incom e of vis itin g teache rs, subje ct  to  pre­
scrib ed conditio ns. Article 15 rel ate s to the reciprocal exem ption 
from  tax on certa in item s of income in the cases of stu de nt s and 
trainees, subje ct to prescribed conditio ns.

Art icle  16 prov ides  a reciprocal exemption  from tax  for wages, 
salar ies, and simi lar com pensation,  and for pensions, ann uiti es,  or 
simi lar benefits, paid  by, or from pub lic fun ds of, one of the cou ntr ies  
or a pol itical subd ivis ion thereof to an ind ividual who is a na tio na l of 
th at  country  for services rendered to th at  coun try  or to any of its  
poli tical  subd ivis ions  in the discharg e of gov ernmenta l functio ns. 
In  app lyin g this  arti cle,  U.S. social  sec uri ty paym ents would no t be 
considered as compensation pa id by the Un ited State s for services 
rendered  to the United  Sta tes.

Art icle  17 lays  down rules  app licable  to the  “perso nal  serv ice 
art icle s,” nam ely, artic les 13 (income from personal service),  14 
(teachers),  15 (students and  trainee s), and 16 (governmental sa lar ies ). 
I t is provided th at  the exceptions provided in those articles  sha ll no t 
extend to ind ivid uals who are  citizens of or hav e immigra nt status  in  
the  c ountry granting the  benefi ts and th at  reimbursed tra ve l expenses 
will be considered incom e from per son al services bu t will n ot  be take n 
into accoun t in  dete rmi ning w het her  t he  maxim um income exempt ions  
in articles  13 and 15 hav e been exceeded. I t is provided furth er th at , 
if an ind ivid ual  qualifies for the  benefits of more than  one of the  
prov isions in articles  13, 14, and 15, he ma y selec t the  app lication of 
th at  prov ision  most favo rable to him,  bu t he may no t claim  bene fits 
of more than  one prov ision in any taxabl e yea r.

Article 18 relate s to the  ded uct ion  for chari tab le contr ibu tions.  
I t  prov ides  th at , in com put ing  taxabl e incom e for purp oses  of the  
U.S. income tax , a U.S. citizen, res ident, or cor poratio n ma y deduct 
contr ibu tions made to qua lify ing chari tab le organizati ons  in Th ail and, 
subje ct to prescribed  conditions.

Article 19 prov ides  th at  a res ide nt or cor poratio n of one country  
shall  be tax abl e in the  oth er coun try  only  on income der ived from 
sources  within such  oth er cou ntry, then  specifies var ious item s of 
gross incom e which are to be tre ate d,  for thi s purpose, as income 
from  sources within one or the  othe r of the  countries.

Article 20 provide s th at  int ere st,  div iden ds, or com pensation for 
personal services per formed  aboar d ship s or air cra ft cons idered under 
arti cle 19 (1) (a), (b), or (c) to b e from sources wi thin  one of the  co untry  
shall  be exe mpt from tax  by the  othe r coun try , exce pt as othe rwise 
provided in art icle  29. The purpose of this prov ision is to extend  the  
app lica tion of the  source rules  to persons no t citizens, res idents , or 
corporatio ns of either of the  two cou ntri es bu t rece iving  item s of 
specific incom e from sources within  one of the  two countries.

Arti cle 21 provide s th at  no prov ision of the conven tion  is to be 
con stru ed so as to restr ic t in any ma nner any exclusion, exempt ion,  
ded uct ion , credit,  or oth er allow ance  pre sen tly  or sub seq uently 
acco rded  (1) by  the  laws of one co un try  in determ ining the tax  im-
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posed by tha t country or (2) by  any other agreement between the two 
countries.

Article 22 is the credit article. It  is provided tha t each country is 
to allow a foreign tax credit for the appropriate amount of taxes paid 
to the other country. Subparagraph (a) relates to the credit to be 
allowed against U.S. tax. Subparagraph (b) relates to the credit to 
be allowed against Thai tax. Although applying reciprocally the 
principle of allowing a foreign tax credit for taxes paid to the other 
country, the article provides flexibility with respect to the technical 
formulation of the credit rules.

Article 23 contains the nondiscrimination (national treatment) 
provisions. A national of one country who is a resident  of the other 
country is not  to be subjected in such other country to more burden­
some taxes than is a national of such other country who is resident 
therein. Essentially the same principle is applied in regard to the 
treatment of (1) a permanent establishment  which a national or 
corporation of one country has in the other country and (2) a corpora­
tion the capital of which is wholly or partly  owned by one or more 
nationals or corporations of the other country.

Articles 24 (considtation and taxpayer claims), 25 (exchange of 
information), 26 (assistance in collection), 27 (exchange of legal in­
formation), and 28 (taxpayer claims) contain provisions relating to 
administra tive cooperation and assistance wi th a view to preventing 
fiscal evasion and also preventing double taxation contrary to the 
convention. These provisions are substant ially along the lines of 
provisions in existing income tax conventions of the United States.

Article 29 provides tha t, regardless of any other provision of the 
convention, the United States may tax individuals who are citizens 
or residents of the United States  and U.S. corporations, and Thailand 
may tax individuals who are residents of Thailand and Thai corpora­
tions, as if the  convention had not come into effect. It is provided 
further, however, tha t these provisions are not to be construed to 
deny the benefits conferred by certain articles of the convention, 
namely, (1) in the case of the  United States, articles 5, 6, 13, 14, 15, 
16, 17, 18, 19, 22, and 23; and (2) in the case of Thailand, articles 6, 
13, 14, 15, 16, 17, 19, 22, and 23.

Article 30 provides for ratification and the exchange of instruments 
of ratification and prescribes that the convention shall have effect 
(1) in the case of U.S. taxes, for taxable years beginning on or after 
January 1 of the year following that in which the exchange takes place, 
and (2; in the case of Thai taxes, for taxable years or accounting periods 
beginning on or after  Janu ary 1 of the year following tha t in which the 
exchange takes  place. Special provisions are included, however, with 
respect to the  effectiveness of articles 5 and 6. It  is provided th at the 
convention shall continue in effect indefinitely, but may be terminated 
by e ither par ty at any time after 5 years from the  date of entry into 
force of the convention, provided tha t prior notice of at least 6 months 
has been given for th at purpose, in which event the convention shall 
cease to be effective as to  United States and Thai taxes according to a 
specified formula.

The convention has the approval of the  Department of Sta te and 
the Department of the Treasury. The Depar tment  of the Treasury 
will be prepared to supply further details on the convention and an-
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swer any questions tha t may be raised by the Senate in connection with its consideration thereof.
Respectfully submitted.

Dean Rusk.
(Enclosure: Income tax convention with Thailand, signed March 1, 

1965.)

CONVENTION BETWEEN THE GOVERNMENT OF THE
UNITED STATES OF AMERICA AND THE GOVERNMENT
OF THAILAND FOR THE  AVOIDANCE OF DOUBLE TAX­
ATION AND THE PREVENTION OF FISCAL EVASION
WITH RESP ECT TO TAXES ON INCOME
The Government of the United States of America and the Gov­

ernment of Thailand,
Desiring to conclude a Convention for the avoidance of double 

taxation and the prevention of fiscal evasion with respect to taxes on income,
Have agreed as follows:

Article 1
T A X ES COVER ED

(1) The taxes which are the subject of the present Convention are:
(a) In the case of the United States, the Federal income tax, 

including surtax, imposed by the Interm al Revenue Code (but 
not including the tax on improperly accumulated earnings or the 
personal holding company tax).

(b) In the case of Thailand, the income tax imposed by the 
Revenue Code.

(2) The present Convention shall also apply to taxes substantially 
similar to those covered by paragraph (1) of this Article which are 
subsequently imposed in addition to, or in place of existing taxes.

(3) For the purpose of Article 23, this Convention shall also apply 
to taxes of every kind, whether imposed at  the national, state  or local level.

Article 2
G EN ER A L  D E FIN IT IO N S

(1) In the present Convention, unless the context otherwise 
requires:

(a) The term “United States” means the United States of 
America, and when used in a geographical sense means the States 
thereof and the District of Columbia;

(b) The term “Thai land” means the Kingdom of T hailand;
(c) The terms “one of the Contracting State s” and “the other 

Contracting Sta te” mean the United States or Thailand, as the 
context requires;

(d) The term “person” comprises an individual, a corporation 
and any other body of individuals or persons;

(e) The term “United States corporation” means a corpora­
tion, or any entity treated as a corporation for United States
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tax purposes, which is created or organized under the laws of the 
United States or any State thereof or the District of Columbia;

(f) The term “Thai corporation” means a company created or 
organized under the laws of Thailand or any other  kind of juridical 
person created or organized under the laws of Thailand, or any 
body or group of persons without  juridical personality if sucn 
person, or such body or group of persons, is taxed in Thai land in 
substant ially the same manner as a company created or organized 
under the laws of Thailand;

(g) The terms “resident or corporation of one of the Con­
tracting  State s” and “resident or corporation of the other Con­
tracting Sta te” mean a resident or corporation of the United 
States or a resident or corporation of Thailand, as the context 
requires;

(h) The term “competent auth ority” means;
(i) in the United States, the Secretary of the Treasury or 

his delegate;
(ii) in Thailand, the Minister of Finance or his authorized 

representative.
(2) As regards the application of the present Convention by a 

Contracting State, any term not otherwise defined shall, unless the 
context otherwise requires, have the meaning which it has under the 
laws of tha t Contracting State relating to the taxes which are the 
subject of the present Convention.

Article 3

D E F IN IT IO N  OF P E R M A N E N T  E ST A B L IS H M EN T

(1) The term “permanent establishment” means a fixed place of 
business through which a resident or corporation of one of the Con­
tracting States engages in trade or business.

(2) The term “a fixed place of business” includes, but is not limited 
to, an office; a store or other sales outlet; a workshop; a factory; a 
warehouse; a mine, quarry or other place of extraction of natural 
resources; a building, construction or installation site.

(3) Notwithstanding paragraph (1) of this Article, a permanent  
establishment shall not include sites or facilities used only for one or 
more of the following activities:

(a) for the processing by  another person of goods or merchan­
dise belonging to the resident or corporation;

(b) for the purchase of goods or merchandise for the account 
of the resident or corporation;

(c) for the storage and/or delivery of goods belonging to the 
resident or corporation, other than goods or merchandise—

(i) held for sale by such resident or corporation in a store 
or other sales ou tlet; or

(ii) purchased and resold in tha t Contracting State by 
the resident or corporation, or by an independent agent or 
agents for or on behalf of the  resident or corporation;

(d) for the collection of information for the resident or 
corpora tion;

(e) for advertising, the conduct of scientific research, the dis­
play of goods or merchandise, or the supply of information if
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such activities have a preparatory and auxiliary character  in 
the trade or business of the resident or corporat ion;

(f) for construction, assembly or installation projects if the s ite 
or facilities are used for such purpose for less than three months.

(4) Even if a resident or corporation of one of the Contracting 
States does not have a permanent establishment in the other Co ntract­
ing State under paragraphs (1)—(3) of this Article, nevertheless he 
shall be deemed to have a permanent establishment  in the latter 
State if he engages in trade or business in tha t State through an agent 
who—

(a) has an authority to conclude contracts in the name of that  
resident or corporation and regularly exercises th at authority in 
the latt er State unless the exercise of its authority is limited to 
the purchase of goods or merchandise;

(b) regularly secures orders in the latt er State for tha t resident 
or corporation; or

(c) maintains in the l atte r State  a stock of goods or merchan­
dise belonging to tha t resident or corporation from which he 
regularly makes deliveries.

(5) Notwithstanding paragraph (4) of this Article, a resident or 
corporation of a Contracting State shall not be deemed to have a 
permanent establishment  in the other Contract ing State merely 
because it uses the services in that State  of a bona fide broker, general 
commission agent, forwarding agent, custodian or other agent of 
independent status acting in the ordinary course of its business. For 
this purpose, an agent shall not be considered to be an agent or 
independent status if it acts as an agent exclusively or almost ex­
clusively for the resident or corporation (or for tha t resident of 
corporation and any o ther person controlling, controlled by, or under 
common control with tha t resident or corporation) and carries on 
any of the activities described in paragraph  (4) of this Article.

(6) The fact tha t a corporation of one of the Contracting States 
controls or is controlled by or is under common control with (a) a 
corporation of the  other Contracting State or (b) a corporation which 
engages in t rade or business in th at other Contract ing State (whether 
through a permanent establishment or otherwise), shall not  be taken 
into account in determining whether the activities or fixed placed of 
business of either corporation constitutes a permanent establishment 
of the other corporation.

(7) A resident or corporation of one of the  Contracting States shall 
be deemed to have a permanent establishment  in the other Cont ract­
ing State if tha t resident or corporation provides the services in the 
latter State of public entertainers referred to in Article 13, paragraph 
(3).

(8) If a resident or corporation of one of the Contracting States 
has a permanent establishment in the other Contract ing State at any 
time during the taxable year, it shall be considered to have a perma­
nent establishment in tha t other Contracting State for the entire 
taxable year.
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Article 4
B U SIN E SS PR O FIT S

(1) A resident or corporation of one of the Contract ing States shall 
be exempt from tax in the other Contracting State with respect to its 
industrial or commercial profits if tha t resident or corporation has no 
permanent  establishment in tha t other Contrac ting State.

(2) If a resident or corporation of one of the Contracting Stat es 
has a permanent establishment in the other Contracting State,  tax 
may be imposed by the other Contracting State on all industrial  or 
commercial profits of that resident or corporation from sources within 
tha t o ther Contract ing State.

(3) In the determination of the  industrial or commercial profits of 
a resident or corporation of one of the Contracting States having a 
permanent establishment in the other Contracting State  there shall 
be allowed as deductions expenses which are reasonably connected 
with such profits, including executive and general administra tive 
expenses wherever incurred.

(4) No profits shall be deemed to be derived from sources within 
the Contracting State  in which a permanent establishment is located 
merely by reason of the purchase of goods or merchandise.

Article 5
IN V E ST M E N T  C R ED IT

(1) A resident of the United States or a United States corporation 
owning at least 25 percent of the total combined voting power of the 
stock of an eligible corporation (as defined in paragraph (2)) shall be 
entitled to credit against the amount of United States income taxes 
otherwise payable for the  taxable year an amount equal to 7 percent 
of (a) the new investments made by such person in the eligible cor­
poration during such year, and (b) such person’s pro rata share of the 
creditable reinvested earnings of the eligible corporation. The 
creditable reinvested earnings of an eligible corporation for a taxable 
year shall be an amount equal to one-half of its earnings and profits 
for the year, reduced by the amount of any dividends distributed 
during such year. The credits allowed to a resident of the United 
States or a United States corporation under this paragraph  shall not, 
however, exceed the amount of United States property  invested by 
such person in the eligible corporation (either as new investments or 
through purchase by the eligible corporation out of such person’s 
pro ra ta share of reinvested earnings).

(2) A United States corporation or a Thai corporation shall be an 
eligible corporation if at least 80 percent of its gross income, if any, for 
the taxable year is derived from the active conduct of one or more of 
the qualified trades or businesses described in paragraph (3) and on 
each day of the taxable year at least 80 percent in value of its assets 
consist of assets (including assets located outside Thailand) used or 
held for use in connection with such trades or businesses.
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(3) For the purposes of this Artic le, a qualified trade or business 
shall be any trade or business conducted within Thailand and con­
sisting of:

(a) the manufacture or product ion of property (not including 
the extract ion, refining, or similar processing of any mineral, 
ore, oil or gas) or the processing of agricultural or horticultural 
products  or commodities (including but not limited to lives tock, 
poultry, fur-bearing animals or any kind of fish);

(b) the marketing of agricultural or horticultural products 
or commodities (including but  not limited to livestock, poul try, 
fur-bearing animals or any kind of fish);

(c) the furnishing or sale of electrical energy, water , gas 
(if furnished through a local distribution system ), sewage dis­
posal services, public transportation, telephone service or tele­
graph service;

(d) the catch ing or takin g of any kind of fish;
(e) the sale of tangible personal prop erty  to the general 

public through one or more retail  establishments ; or
(f) the performance of services utilized within Thailand, if 

the services are industrial, financial, technical, scientific, engineer­
ing or architectural in nature or are rendered as an incident of a 
trade or business of the kind described in (a) through (e), and 
any payments in consideration of such services are reasonable 
in amount and are not contingent either in whole or in part on 
the sales, productivi ty, or profits of the person for whom these 
services are performed.

(4) If a resident of the U nited  S tates or  a United States corporation 
described in paragraph (1) dire ctly  or indir ectly  withdraws any 
propert y from an eligible corporation, the United States income taxes 
otherw ise paya ble by such United States resident or corporation for 
the yea r of withdrawal shall be increased by  an amount not exceeding 
(i) 7 percent of the amount of property deemed to have  been with­
drawn  or  (ii) the amount by which United States income taxes o f such 
resident or corporation have been reduced (or otherwise w’ould be 
reduced) under the provisions of paragraph (1) by  reason of invest­
ments made in the eligible  corporation in the yea r in which the 
property is withdrawn,  in any  of the three preceding years  or in the 
next succeeding year , whichever amount is less. A resident of the 
United States or a United States corporation shall be considered to 
withdraw  prope rty from an eligible corporat ion if—

(a) the eligible corporation makes any  d istribution of prope rty 
to such person or to any  person who is a related person with 
respect to such investor and such distribution is either  (i) not 
out of earnings and profits or (ii) is out of earnings and profits, 
but only to the exten t tha t such distribution exceeds the amount  
which would have const ituted  reinvested earnings, within the 
meaning of paragraph (1), had there been no such distribution;

(b) the eligible corporation pays (or any person pays  on its 
behalf) all or any  part of an indebtedness to such person or to 
any  person who is a related person with  respect  to such investor;

(c) such person disposes o f stock  in, or an indebtedness of, the 
eligible corporat ion or a corporation which  is a related person 
w’ith respect to such investor and which owns stock  or indeb ted­
ness in the eligible enterprise;
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(d) a corporation which is a related person with respect  to such 
investor and which owns stock or indebtedness in the eligible 
corporation disposes of all or par t of such stock or indebtedness. 

If an eligible corporation ceases to be eligible or if a resident of the 
United States or a United States  corporation ceases to own 25 percent 
of the stock of an eligible corporation as set forth in paragraph  (1), 
such person will be deemed to  have disposed of his entire interes t in 
the eligible corporation. For purposes of this paragraph, a with­
drawal of property  shall be considered a withdrawal from the eligible 
corporation if the withdrawal is made from another corporation con­
ducting in Thailand a trade  or business similar or related to a trade  or 
business conducted in Thailand by the eligible corporation and if the 
United States person making the wi thdrawal owns a t least 25 percent  
of the total  combined voting power of the stock of such other 
corporation.

(5) For purposes of th is Article—
(a) The term “United States property” means any tangible 

personal proper ty which has been manufactured, constructed, 
produced, grown or extracted in the United States and thereafte r 
continuously used, if at  all, only in the United States ; and

(b) The term “new investment” means the transfer of money 
or tangible personal proper ty by a resident of the United States 
or a United States corporation to the eligible corporation, other 
than in satisfaction of a pre-existing indebtedness, but only to 
the extent tha t—

(i) the asset does not represent, directly or indirectly, 
funds borrowed within Thailand;

(ii) immediately following the transfer, the asset is used 
or held for use by the eligible corporation in the conduct of 
a qualified trade or business; and

(iii) such resident or corporation does not receive, in the 
taxable year in which the transfer is made, payment in 
consideration thereof (other than payment in the form of 
stock or indebtedness of the eligible corporation).

(6) The credit against United States income taxes provided in 
paragraph  (1) shall be subject to such regulations as are prescribed 
by the Secretary of the Treasury  of the United States or his delegate 
to effectuate the provisions of this Article and to further define and 
determine the terms, conditions and amounts referred to herein.

Article 6
TAX DE FE RR AL  FOR TE CH NICA L AS SIS TA NC E

(1) If a resident or corporation of one of the Contracting States 
provides to a corporation of the other Contracting State for use in 
connection with a trade or business actively conducted by the latter 
corporation in tha t other Contracting State any (i) patent, invention, 
model, design, secret formula or process, or similar property right, 
(ii) information concerning industrial, commercial or scientific 
knowledge, experience or skill or (iii) technical, managerial, engineer­
ing, architectural, scientific, skilled, industrial, commercial or like 
services, and if in consideration thereof such person receives from the 
latte r corporation its stock, or rights to acquire its stock, such person



168 TAX CONVENTION WITH THAILAND

may elect not to include in income for purposes of United States 
taxes and Thai taxes which are the subject of this Convention any 
amount otherwise includible by reason of the receipt thereof. In 
that  event, otherwise deductible expenses incurred in the transaction 
shall not be currently deducted to the extent tha t they are allocable to 
amounts excluded from income as provided in this Article. If the 
stock or rights so received are thereafter disposed of, the amount so 
excluded (or, if such stock is sold or exchanged for less than such 
amount, the amount received upon the sale or exchange) shall then 
be included in income in the manner in which it would have been 
included upon receipt of such stock or rights. The deductions dis­
allowed by reason of this Article shall be allowed upon a disposition 
of the stock or rights so received and any gain upon such disposition 
shall be determined as if such amount had been included in income, 
and such deductions allowed, upon receipt of such stock or rights. 
For purposes of this paragraph, the exercise of rights to acquire stock 
shall not be considered a disposition and no amount shall be included 
in income (nor any deductions allowed) until the stock acquired upon 
such exercise is thereafter disposed of.

(2) (a) With respect to United States  taxes, the provisions of this 
Article shall be subject to such regulations as are prescribed by the 
Secretary of the Treasury of the United States or his delegate to 
effectuate the provisions of this Article and to further define and 
determine the terms, conditions and amounts referred to herein.

(b) With respect to Thai taxes, the provisions of this Article shall 
be subject to such regulations as are prescribed by the Minister of 
Finance or his authorized representa tive to effectuate the provisions 
of this Article and to further define and determine the terms, conditions 
and amounts referred to herein.

(c) To the extent provided by applicable regulations, a portion of 
any stock to which this Article applies may be required to be deposited 
with a bank or other deposi tary for the purpose of assuring collection 
of the taxes payable under this Article upon dispostion of the stock.

A rt icl e 7

SH IP P IN G  AND  A IR  TR A N SPO R T

(1) (a) Income which a resident or corporation of the United S tates 
derives from the operation in international traffic of aircraft registered 
in the United States shall be exempt from taxation in Thailand.

(b) Income which a resident or corporation of Thailand derives 
from the operation of aircraft  in international traffic shall be exempt 
from taxation in the  United States.

(2) (a) The amount of tax imposed by Thailand on income derived 
by a resident or corporation of the United Sta tes from the operation in 
international traffic of ships registered in the United States shall be 
reduced to 50 percent of the amount which would have been imposed 
in the absence of this Convention.

(b) The amount of tax imposed by the United States on income 
derived by a resident or corporation of Thailand from the operation of 
ships in international traffic shall be reduced to 50 percent of the 
amount which would have been imposed in the absence of this 
Convention.
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Article 8

R ELA TED  E N T E R P R IS E S

(1) Where conditions are made or imposed between two related 
enterprises which differ from those which would be made between 
independent enterprises, then any income which would, but  for these 
conditions, have accrued to one of the enterprises but, by reason of 
those conditions, has not so accrued, may be included in the income 
of tha t enterprise and taxed accordingly.

(2) In determining the income of an enterprise, deductions shall be 
allowed for amounts paid to a related enterprise for services, including 
managerial or administrat ive services, if they would be allowed if 
paid to an unrelated enterprise, but  only in an amount w’hich does not 
exceed the amount which would be charged by  an unrelated enterprise 
for the same or similar services under the same or similar conditions.

(3) For purposes of this Article, an enterprise is related to another 
enterprise if either enterprise participates directly or indirectly in the 
management, control or capital of the other, or if any person or persons 
participate directly or indirectly in the management, control or capital 
of both enterprises.

(4) For purposes of this Article, an “enterprise” means a corpora­
tion, partnersh ip or other entity,  or the income producing activi ty of 
an individual (including an individual in his individual or his fiduciary 
capacity, or as a member of a partnership).

Article 9

D IV ID EN D S

The rate  of tax imposed by one of the Contracting States  on divi­
dends paid by a corporation of that Contracting State  to a corporation 
of the other Contracting S tate not having a permanent establishment 
in the former Contract ing State shall not exceed 20 percent of the 
gross amount thereof if the recipient corporation has owned not less 
than 25 percent of the  voting stock of the  paying corporation for at 
least six months immediately prior to the date on which the dividend 
becomes payable.

Article 10

IN T E R E S T

Inte rest  received by the Government of one of the Contracting 
States or any agency or instrumenta lity wholly owned by tha t 
Government shall be exempt from tax by the other Contracting State.

Article 11

RO Y A LTIE S

(1) The rate  of tax imposed by one of the Contract ing States on 
royalties received by a resident or corporation of the other Contracting 
State not having a permanent establishment in the former Contracting 
State  shall not exceed 15 percent of the gross amount thereof.
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(2) For the purposes of this Article, the term “royalties” means any 
royalties, rentals or other amounts paid as consideration for the use of, 
or the right to use:

(a) copyrights, artistic or scientific works, patent s, designs, 
plans, secret processes or formulae, trademarks, motion picture 
films, films or tapes for radio or television broadcasting, or other 
like property or rights, or

(b) information concerning industrial, commercial or scientific 
knowledge, experience, or skill.

The term does not include any royalties, rentals or other amounts paid 
in respect of the operation of mines, quaries or other natural resources.

(3) For purposes of this Article, the term “royalties” shall also 
include income derived from the alienation of property or information 
described in paragraph (2). In respect of such income, a resident or 
corporation of one of the Contrac ting States, being subject to tax in the 
other Contracting State, may elect for any taxable year to compute 
the tax on such income on a net basis as if such resident or corporation 
were engaged in trade or business in tha t other Contract ing State.

Article 12
IN CO M E FR OM  R EA L PR O PE R T Y

A resident or corporation of one of the Contract ing States subject 
to tax in the other Contracting State  on income from real property, 
including gains derived from the sale or exchange of such property , or 
on royalties in respect of the operation of mines, quarries, or other 
natura l resources may elect for any taxable year to compute tha t tax 
on such income on a ne t basis as if such resident or corporation were 
engaged in trade or business in tha t other Contracting State.

Article 13
IN COM E FR OM  PER SO N A L  SER V IC ES

(1) An individual who is a resident  of one of the Contracting States 
shall be exempt from tax by the other Contracting State with respect 
to income from personal services if—

(a) he is present within the latt er Contracting State for a 
period or periods not exceeding in the aggregate 180 days during 
the taxable year, and

(b) such income is not deducted in computing profits subject 
to tax in the la tter  Contrac ting State, and

(c) in the case of employment income, the services are per­
formed as an employee of a resident or corporation of the former 
Contracting State.

(2) For purposes of paragraph (1) of this Article, the term “ income 
from personal services” includes employment income and income 
earned by an individual from the performance of personal services in 
an independent capacity. The term “ employment income” includes 
income from services performed by officers and directors of corpora­
tions, b ut does not include income from personal services performed 
by partners which shall be treated as income from the performance 
of services in an independent capacity.
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(3) Notwiths tanding paragraph (1) of this Article, the income 
from personal services of public entertainers,  such as a thletes, musi­
cians and actors, from their activities as such, may be taxed in the 
Contract ing State in which the services are performed if such income 
exceeds ei ther $100 (or its  equivalent in Baht) for each day the in­
dividual is present in the latter Contrac ting State  or an aggregate 
amount of $3,000 (or its equivalent in Baht).

Article 14
T EA C H ER S

An individual who is a resident of one of the Contracting States 
at the beginning of his visit to the other Contract ing State and who, 
at the invitation of the Government of the other Contracting State 
or of a university or other accredited educational institution situated 
in the other Contracting State, visits the l atter Contract ing State  for 
the purpose of teaching or engaging in research, or both, at a univer­
sity or other accredited educational institution shall be exempt from 
tax by the latt er Contracting State on his income from personal 
services for teaching or research a t such educational institution, or a t 
other such institu tions, for a period not  exceeding two years from the 
date of his arrival in the la tter  Contracting S tate.

Article 15
STU D EN T S AN D T R A IN E E S

(1) (a) An individual who is a resident of one of the Contract ing 
States at the beginning of his visit to the other Contracting S tate and 
who is temporarily  present in the other Contracting State  for the 
primary purpose of—

(i) studying at a university or other accredited educational 
institu tion in tha t other Contract ing S tate,

(ii) securing training necessary for qualification in a medical 
profession, or

(iii) studying or doing research as a recipient of a grant, 
allowance, or award from a governmental, religious, charitable, 
scientific, litera ry or educational organization,

shall be exempt from tax by tha t o ther Contracting State  with respect 
to—

(A) gifts from abroad for the purposes of his maintenance, 
education, s tudy, research or training;

(B) the grant, allowance, or award; and
(C) income from personal services performed in the other 

Contracting State in an amount not in excess of $2,000 or its 
equivalent in B aht for any taxable year; or, if such individual is 
seeming training necessary for qualification in a medical profes­
sion, not in excess of $5,000 or its equivalent in Baht for any 
taxable year.

(b) The benefits under this paragraph shall only extend for such 
period of time as may be reasonably or customarily required to 
effectuate the purpose of the visit, bu t in no event shall any  individual 
have the benefits of this paragraph for more than  five taxable years.
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(2) A resident of one of the Contract ing States who is present in 
the other Contracting State for a period not exceeding one year, as 
an employee of, or under contract with, a resident or corporation of 
the former State, for the primary purpose of—

(i) acquiring technical, professional, or business experience 
from a person other than tha t resident or corporation of the 
former State, or

(ii) studying at a university or other accredited educational 
institution in tha t other Contracting State,

shall be exempt from tax by that  other Contracting State with respect 
to his income from personal services performed in the other Con­
tracting State for tha t period in an amount not in excess of $5,000 
or its equivalent in Baht .

(3) A resident  of one of the  Contracting States who is present in 
the other Contracting State for a period not exceeding one year, 
as a partic ipant in a program sponsored by the Government of the 
other Contracting State, for the primary purpose of training, research, 
or study shall be exempt from tax by tha t other State with respect 
to his income from personal services performed in tha t other Con­
tracting State and received in respect of such training, research, or 
study  in an amount not in excess of $10,000 or its equivalent in Baht.

Article 16
GOV ERN M EN TA L SA LA R IE S

Wages, salaries, and similar compensation, and pensions, annuities, 
or similar benefits paid by, or from public funds of, one of the Con­
tracting States or the political subdivisions thereof to an individual 
who is a national of tha t Contract ing State for services rendered to 
tha t Contract ing State or to any of its  political subdivisions in the 
discharge of governmental functions shall be exempt from tax by the 
other Contracting State .

Article 17
R U LES A PPLIC A B LE  TO PER SO N A L  SE R V IC E  A R T IC L ES

(1) The benefits of Articles 13, 14, 15 and 16 shall not extend to 
citizens of, nor to individuals having immigrant status in, the Con­
tracting State granting the  benefits.

(2) For purposes of Articles 13, 14, 15 and 16, reimbursed travel 
expenses shall be considered to be income from personal services or 
compensation, but  shall not be taken into account in computing the 
maximum amount of exemptions specified in Articles 13 and 15.

(3) An individual who qualifies for benefits under more than one 
of the provisions of Articles 13, 14 and 15 may select the application 
of that  provision most favorable to him, but he shall not be entitled 
to the benefits of more than one provision in any taxable year.

Article 18
D E D U C TIO N  FO R C H A R IT A B LE  C O N TR IB U TIO N S

In the computation of taxable income under the United States in­
come tax, a deduction shall be allowed to citizens and residents of the 
United States and to United States corporations for contributions to
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an y org anizat ion  cre ate d or organized under th e laws of Th ail and 
which constitute s a chari tab le org anizat ion  for purposes of the  incom e 
tax laws of Th ail and if—

(a) such  contr ibu tions  are  used en tirely  within Th ai land ; and
(b) the rec ipient organizat ion  has  qual ified  as a ch ari tab le 

organizati on under subsection  501(c)(3 ) of the  Un ited St ates  
In ternal  Reven ue Code.

Such ded uct ion  shal l no t exceed an am ou nt  which would have been  
allowable under sect ion 170 of the Un ited States  In tern al  Revenue 
Code  if such  organizat ion  had  been cre ate d or organized  under the 
laws of the  Un ited State s and  if such contr ibu tio ns  were used  wi thi n 
the United State s.

Article 19

TA X A TIO N  AT SOURCE

(1) A res ide nt or cor poratio n of one of the Co ntract ing  S ta tes shall  
be tax abl e in the oth er Co ntract ing  St ate only on income der ive d from  
sources within  th at  oth er Co nt ract ing St ate.  Fo r thi s purpose, the  
following items of gross  income sha ll be t reated  as income f rom sources 
within  a Co nt ract ing State :

(a) In te re st  paid by  th at  Co ntract ing  State,  inc lud ing  any 
local governm ent thereof,  or by  a res ide nt or corporat ion  of th at  
Co ntrac tin g State , except th at  in terest paid by  a res ide nt or 
corporat ion  of th at  C on tra ct ing  S ta te —

(i) with a pe rm an en t es tab lishm ent outside  bo th  Con­
tra ct ing St ates  to a res ide nt or corporat ion  of the othe r 
Co ntrac tin g S tat e, or

(ii) with a pe rm an en t es tab lishm ent in the  othe r Con ­
tra ct ing St ate

dir ec tly  ou t of the  fun ds of such  pe rm anen t est ab lishm ent on 
ind ebt edn ess  inc urr ed for the  sole use of, or on banking  dep osi ts 
ma de with, such pe rm an en t est ablishm ent sha ll be tre ated  as 
income from  sources wi thi n the  St ate where such  pe rm an en t 
est ab lishm ent is loc ated.

(b) Div idends paid  by  a corporat ion  of th a t Co nt ract ing 
State .

(c) Compensatio n for per son al services perf orm ed aboard 
ships or air cra ft opera ted  by  a res ide nt or corpo rat ion  of th at  
Co ntract ing  State (and , in  th e case of the Un ite d S tat es,  re gis tered 
in the  Un ited State s),  if ren dered  by  a memb er of the  reg ula r 
com plement of the  ship  or a irc raf t.

(d) Comp ens ation for person al services per formed wi thin th at  
Co ntract ing  S ta te  (inc luding pr iva te pensions o r a nnuit ies  paid in 
res pect of such  services) and income from  pro vid ing  personal 
services per form ed wi thin th at  Con tra ct ing S ta te .

(e) Re nta ls from  personal prop er ty  loc ated within th at  Con­
tra ct ing Sta te.

(f) Royal ties for using , or for the rig ht  to use, in th at  Con­
tra ct ing State , prop er ty  or inform ation described in parag rap h 
2 of Art icle  11.

(g) Gain der ived from  the  sale of rig hts  to use prop ert y or 
inform ation desc ribed in parag rap h 2 of Art icle  11 if—

(i) the sale  tak es place within  th at  Co ntr ac tin g State , or

53 -2 34—45) 12
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(ii) the sale is a sale of rights to use such proper ty or 
information within tha t Contracting State and such rights 
are acquired by a resident or corporation of that Contracting 
State  or out of the funds of a permanent establishment 
located in tha t Contracting State.

(h) Income from real proper ty located in tha t Contracting 
State (including gains derived from the sale of such proper ty, hut 
not including in terest from mortgages or bonds secured by real 
property) and royalties from the operation of mines, quarries, or 
other natural resources located in tha t Contracting State.

(2) Income from goods produced (in whole or in part) by a tax­
payer within one of the Contracting States and sold to a buyer within 
the other Contract ing State shall be allocated in par t to the produc­
tion and in par t to the sale. Such allocation shall he made, where 
possible, by reference to prices and terms agreed upon by independent 
parties engaged in the same or similar transactions, and otherwise by 
reference to the par t of the aggregate sales and property  of the  tax­
payer within tha t Contracting State  and to other relevant factors. 
For purposes of this paragraph, the word “produced” includes manu­
factured, fabricated, extracted, processed, or grown.

(3) With respect to the kinds of income covered by the rules in 
paragraph (1) of this Article, any income which is not attributed to 
sources within a Contracting State by such rules shall be treated  as 
income from sources outside tha t Contracting State.

Article 20
E X E M PT IO N  FR OM  TA X FO R IN COM E FR OM  SOURCES IN  O T H ER  

CO N TR A CTI NG ST ATE

Interest , dividends or compensation for personal services performed 
aboard ships or aircraft which is ascribed by the provisions of sub- 
paragraphs (l)(a), (l)(b ) or (l)(c) of Article 19 to sources within one 
of the Contracting Sta tes shall be exempt from tax by the other Con­
tracting Sta te, except as otherwise provided by Article 29.

Article 21
PR O T EC TIO N  OF  T A X PA Y ER  R IG H T S U N D E R  O TH ER  LA W

The provisions of the  present Convention shall not  be construed to 
restrict in any manner any exclusion, exemption, deduction, credit or 
other allowance now or hereafter accorded (a) by the laws of one of 
the Contracting States in the determination of the tax imposed by 
tha t State  or (b) by any other agreement between the Contracting 
States.

Article 22
E L IM IN A T IO N  OF  D O U B LE  TA X A TIO N

Double taxation shall be avoided in the following manner:
(a) The United States shall allow to a resident or corporation of 

the United States as credit against its tax specified in subparagraph 
(l)(a ) of Article 1 the appropriate  amount of taxes paid to Thailand. 
For this purpose, the rules set forth in Article 19 shall be applied to
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determine the source of gross income; but, otherwise, the amount of 
the deduction shall be determined in accordance with the applicable 
revenue laws of the United States. It  is agreed that, by v irtue of the 
provisions of subparagraph (b) of this Article, Thailand has satisfied 
the similar credit requirement of the Internal Revenue Code with 
respect to taxes paid to Thailand.

(b) Thailand shall allow to a resident or corporation of Thailand 
as credit against its tax specified in subparagraph(l )(b) of Article 1 
the appropriate amount of taxes paid to the United States. Such 
appropriate amount shall be based on the amount of tax paid to the 
United S tates but  shall not exceed th at portion of the Thai tax which 
net income from sources within the United States bears to the entire 
net income subject to Thai  tax. In computing such portion, the rules 
set forth in Article 19 shall be applied to determine the source of gross 
income. In determining such entire net income, a loss incurred in 
any country shall not be taken into account.

Art icle  23

NONDISCRIMINATION

(1) A national of one of the Contract ing States who is a resident 
of the other Contracting State  shall not be subjected in tha t other 
Contracting State  to more burdensome taxes than is a national of tha t 
other Contracting State  who is res ident therein.

(2) A permanent establishment which a national  or corporation 
of one of the Contracting States  has in the other Contract ing State 
shall not  be subject in tha t other Contracting State  to more burden­
some taxes than is a nationa l or corporation of that other Contracting 
State  carrying on the same activities. This paragraph shall not be 
construed as obliging either Contracting State  to grant  to nationals 
of the other Contracting State not resident in the former Contracting 
State  any personal allowances or deductions which are by its law 
available only to residents of th at former Contracting State.

(3) A corporation of one of the Contracting States, the capital of 
which is wholly or partly  owned by one or more nationals or corpora­
tions of the other Contracting State, shall not be subjected in the 
former Contracting  State  to more burdensome taxes than is a corpora­
tion of the former Contract ing State, the capital of which is wholly 
owned by one or more nationals or corporations of tha t former Con­
tracting State .

Art icle  24

CONSULTATION

(1) The competent authorities  of the Contracting States may com­
municate with each other directly for the purpose of giving effect to the 
provisions of the present Convention. Should any difficulty or doubt 
arise as to the interpretation or application of the present convention, 
or its relationship to conventions between one of the Contracting 
States and any other Sta te, the competent authorities shall endeavour 
to settle the question as quickly as possible by mutual agreement.

(2) In particular, the competent authorities of the Contracting 
States may consult together to endeavour to agree—

(a) to the same apportionment of industrial or commercial 
profits between a resident or corporation of one of the Contracting
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States and its permanent establishment situated in the other Contracting State; or
(b) to the same allocation of income between an enterprise 

and its related enterprise, dealt with in Article 8, 
and to the appropriate procedures for effectuating such apportion­ment or allocation.

Art icle  25

E X CH A N G E OF IN FO RM A TIO N

(1) The competent authority  of one of the  Contracting States shall exchange such information with the competent authority of the other 
Contracting State as is pertinent to carrying out the provisions of the present convention or preventing fraud or fiscal evasion in relation 
to the taxes which are the subject of the present Convention.

(2) The competent authority  of the Contracting State to which a 
request for information is made shall not exchange information 
unless that  information would be available under the taxation laws 
and administrative procedures of tha t State if the tax of the other 
State, to which the request for information relates, were the tax of the former S tate and were being imposed by tha t State.

(3) Any information exchanged shall be treated as secret and shall not be disclosed to any persons other than those (including a court 
or administrative body) concerned with the assessment, collection or 
enforcement of the taxes which are the subject of the present con­vention.

(4) No information shall be exchanged which would disclose any trade, business, industrial, or professional secret.

Art icle  26

A SSI ST ANCE IN  COLLEC TIO N

(1) Each of the Contracting States shall endeavour to collect 
such taxes imposed by the other Contrac ting State as will ensure tha t 
any exemption or reduced rate  of tax granted under the present 
Convention by the other State shall not be enjoyed by persons not 
entitled to such benefits. The Contracting State  making such col­
lections shall be responsible to the other Contract ing State for the sums thus collected.

(2) In no case shall the provisions of this  Article be construed so 
as to impose upon either of the Contracting States the obligation to 
carry out administra tive measures at variance with the regulations 
and practices of the Contracting State  endeavouring to collect the 
tax or which would be contrary to tha t Sta te’s sovereignty, security or public policy.

A rt icl e 27

EXCHANGE OF LEGAL  INFORMATION

(1) The competent authorities of the Contracting States shall 
notify each o ther of any amendments of the tax laws referred to in 
Article 1(1) and of the adoption of any taxes referred to in Article 
1(2) by transmit ting the texts of any amendments or new statu tes 
at least once a year.
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(2) The competent authorities of the Contracting States  shall 

exchange the texts of all published material interpreting the present 
Convention under the laws of the respective States, whether in the 
form of regulations, rulings or judicial decisions.

(3) The texts transmitted under this Article shall be in the language 
of the transmitting State.

Article 28
TAXPAYER CLAIMS

A taxpayer shall be ent itled to present his case to the Contract ing 
State of which he is a citizen or resident, or, if the taxpayer is a cor­
poration of one of the Contracting  States, to th at State, if he considers 
tha t the action of the other Contracting State has resulted, or will 
result for him in taxation contrary to the provisions of this Convention. 
Should the taxpayer’s claim be considered to have merit by the 
competent  authority of the Contracting State to which the claim 
is made, it shall endeavour to come to an agreement with the com­
petent authority of the other Contracting State with a view to the 
avoidance of taxation contrary to the provisions of the Convention. 

Article 29
SAVINGS CLAUSE

(1) Regardless of any other provision of the present Convention, 
the United States may tax individuals who are citizens or residents of 
the X’nited States and United States corporations as if the present 
Convention had not come into effect. However, this paragraph 
shall no t be construed to deny the benefits conferred by Articles 5, 6, 
13, 14, 15, 16, 17, 18, 19, 22 and 23.

(2) Regardless of any other provision of the present Convention, 
Thailand  may tax individuals who are residents of Thailand and 
Thai corporations as if the present Convention had not come into 
effect. However, this paragraph shall not be construed to deny the 
benefits conferred by Articles 6, 13, 14, 15, 16, 17, 19, 22 and 23.

Article 30
E F F E C T IV E  DATES  AN D R A T IF IC A TIO N

(1) The present Convention shall be ratified and the inst ruments of 
ratification exchanged a t Washington as soon as possible.

(2) After the exchange of instruments of ra tification, the present 
Convention shall have effect—

(a) in the case of United States taxes, for taxable years 
beginning on or after the first day of January of the year following 
tha t in which such exchange takes place;

(b) in the case of Thai taxes, for the taxable years or accounting 
periods beginning on or after the first day of Janua ry of the year 
following tha t in which such exchange takes place.

(3) Notwithstanding the provisions of paragraph (2) of this 
Article—

(a) Article 5 shall have effect—
(i) with respect to the credit for new investments, for 

taxable years beginning on or after the first day of Janu ary
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of the year in which the exchange of ins truments  of ratifica­
tion takes place; and

(ii) with respect to the credit for reinvested earnings of an 
eligible corporation, to such earnings for taxable years ending 
after the first day of January of the year in which such 
exchange takes place.

(b) Article 6 shall have effect with respect to stock or rights to 
acquire stock received on or after the first day of January of the 
year in which the exchange of instruments of ra tification takes 
place.

(4) The present Convention shall continue in effect indefinitely, 
but  i t may be terminated by either of the Contract ing States at any 
time after five years from the date specified in paragraph (2) of this 
Article, provided tha t at least six months’ prior notice of termination 
has been given. In such event, the present Convention shall cease 
to be effective—

(a) in the case of United S tates taxes, for taxable years begin­
ning on or after the first day of Janu ary  next following the expira­
tion of the six-month period;

(b) in the case of Thai taxes, for taxable years or accounting 
periods beginning on or after the first day of Janu ary next follow­
ing the expiration of the six-month period.

(5) Notwiths tanding the provisions of paragraph  (4) of this 
Article—

(a) the benefits provided under Articles 5 or 18 may be termi­
nated by the United States at any time after five years from the 
date specified in paragraph (2) of this Article.

(b) the benefits provided under Article 6 by either of the Con­
tracting States to residents and corporations of tha t Contracting 
State may be terminated at any time after five years from the 
date specified from the date in paragraph (2) of this Article. If 
such benefits are terminated, the other Contracting State may 
terminate  benefits provided under Article 6 to residents and 
corporations of the former Contracting State at any time after 
termination by the former Contracting State.

(c) any termination under this paragraph shall not prejudice 
benefits available with respect to transactions entered into prior 
to such termination.

In witness whereof the undersigned, having been duly authorized 
thereto by their respective Governments, have signed the present 
Convention.

Done in duplicate at Bangkok on this first day of March, one 
thousand nine hundred and sixty-five, in the English language.

For the Government of the United States of America:
Graham Martin 

Ambassador.
For the Government of Thailand:

Thanat K homan
Minis ter  oj Foreign Af fai rs.
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