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AMEND SECTION 402(d) OF THE FEDERAL FOOD,

DRUG, AND COSMETIC ACT

TUESDAY, AUGUST 24, 1965

U.S. SENATE,
SPECIAL SUBCOMMITTEE OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
Washington, D.C.

The special subcommittee met, pursuant to notice, in room 4221,

New Senate Office Building, at 10 a.m., Senator Harrison A. Williams,

Jr., chairman of the special subcommittee, presiding.
Present: Senators Williams (presiding), and Javits.
Committee staff members present: Robert W. Barclay, professional

staff member; Frank Cummings, minority labor counsel; and Woodruff

M. Price, executive assistant to Senator Williams.
Senator WILLIAMS. The special subcommittee will now come to

order.
As you will see this morning, there is a lot of competition for the

time of our members. I think many of the subcommittees of the
Labor Committee are meeting, and members of this special subcom-
mittee have to be many places. So, without waiting further for any

of our other members to arrive here, we will begin.
This is a hearing by a special subcommittee appointed by Chairman.

Hill consisting of, in addition to myself, Senator Kennedy of Massa-

chusetts, and Senators Pell, Javits, and Murphy.
The responsibility of this special subcommittee is to conduct a,

hearing and submit a report to the Labor and Public Welfare Com-

mittee on H.R. 7042 and S. 1839. They are identical bills.
(The bills referred to appear on following pages.)
Senator WILLIAMS. H.R. 7042 was introduced by Representative

Torbert Macdonald of Massachusetts. It passed the House of Rep-

resentatives on June 7 of this year. While no hearings were held this

year in the House on H.R. 7042, hearings were held by the House

Public Health and Safety Subcommittee of the House Interstate and

Foreign Commerce Committee last year on H.R. 4731, which was an

identical bill, and that passed the House in the last session. As the

result, the House this year passed H.R. 7042 without the necessity,

of course, of further hearings.
S. 1839 was introduced by 16 Senators, 8 of whom are members of

the Labor and Public Welfare Committee and 4 of whom are members

of this special subcommittee. Until the food additives amendment

was enacted in 1958, the Food and Drug Administration lacked

effective authority to assure the safety of the many additives used in

foods. While until 1958 the Food and Drug Administration did lack

this authority over foods in general, it has traditionally had a broad

authority over additives used by the confectionery industry.'
1



2 AMEND THE FEDERAL FOOD, DRUG, AND COSMETIC ACT

89Trt CONGRESS
1sT SESSION S. 1839

IN THE SENATE OF THE UNITED STATES

APRIL 213, 1965

Mr. HARTKE (for himself, Mr. SCOTT, Mr. CLARK, Mr. Boccs, Mr. KENNEDY
Of Massachusetts, Mr. DIRKSEN, Mr. FANNIN, Mr. MCCARTH Y, Mr.
MURPHY, Mr. WiLmAms of New Jersey, Mr. MONDALE, Mr. HOLLAND,
Mr. PROUTY, Mr. WILLIAMS of Delaware, Mr. RANDOLPH, and Mr. JAvrrs)
introduced the following bill; which was read twice and referred to the
Committee on Labor and Public Welfare

A BILL
To amend section 402 (d) of the Federal Food, Drug, and.

Cosmetic Act.

1 Be it enacted by the Senate and House of 1?epresenta-

2 tives of the United States of America in Congress assembled,

3 That section 402 (d) of the Federal Food, Drug, and Cos-

4 metic Act, as amended, is hereby amended to read as follows:

5 "(d) If it is confectionery, and it bears or contains-

6 "any alcohol other than not to exceed one-half

7 of 1 per centum by volume derived solely from the

8 use of flavoring extracts."

II



AMEND THE FEDERAL FOOD, DRUG, AND COSMETIC
 ACT

89Til CONGRESS H R
1ST SESSION R. 7042

IN THE SENATE OF THE UNITED STATES

JUNE 8 (legislative day, JUNE 7), 1965

Read twice and referred to the Committee on Labor and Public Welfare

AN ACT

3

"To amend section 402 (d) of the Federal Food, Drug, and

Cosmetic Act.

1 Be it enacted by the Senate and House of Representa-

2 tires of the United States of America in Congress assembled,

3 That section 402 (d) of the Federal Food, Drug, and Cos-

4 metic Act, as amended, is hereby amended to read as follows:

5 "(d) If it is confectionery, and it bears or contains-

6 "any alcohol other than not to exceed one-half of

7 1 per centum by volume derived solely from the use of

8 flavoring extracts."

Passed the House of Representatives June 7, 1965.

Attest: RALPH R. ROBERTS,

Clerk.
I I_



4 AMEND THE FEDERAL FOOD, DRUG, AND COSMETIC ACT

First, in the Food and Drugs Act of 1906 and then later in theFederal Food, Drug, and Cosmetic Act of 1938, Congress sought toassure the wholesomeness of all additives used in confectionery byrequiring that all such additives, with special statutory exceptions,should be nutritive, or have food value. When Congress in 1958enacted the food additives amendment, in effect it obtained Federalcontrol over all additives used in all foods with a requirement thateach such additive be pretested to determine its safety before beingused.
Even though Congress in 1958 enacted this broad statute coveringall additives used in all foods, it failed to amend section 402(d) whichpertains only to confectionery. As a result, confectionery manu-facturers not only have been subjected to the broad food additivesstatute assuring safety of all additives used in all foods, to which theconfectionery industry is, of course, not opposed, but the confectioneryindustry continues to be covered by section 402(d) of the FederalFood, Drug, and Cosmetic Act.
In substance, section 402(d) pertains to three items. One is alcohol.Section 402(d) prevents the use of alcohol except not to exceed one-half of 1 percent by volume derived solely from the use of flavoringextracts. The confectionery industry is not seeking to change theprovision of 402(d) as it pertains to alcohol.
The second provision of section 402(d) is that with certain excep- .tions it prohibits the use of any additive which is not nutritive. Theconfectionery industry contends that it should not be subjected, as Iunderstand it, to a double standard to which no other industry issubjected. It maintains that if an additive is safe, it should have theright to use it just as the rest of the food industry does. It is alsomaintained that the FDA should be concerned solely with the safetyof additives and not with their nutritive value. In other words, it isfelt that the FDA is rightly concerned with protecting the publicfrom harm, but should not attempt to write recipes. It should alsobe pointed out that if this bill is passed, the public will continue to beprotected from excessive use of nonnutritive additives by the otheradulteration provisions of section 402 of the Food and Drug Act.This is the principal issue involved. Because of the seemingly in-equitable situation, many Members of Congress including myself, haveintroduced this corrective legislation.
The third aspect of section 402(d) pertains to nonnutritive articlesor trinkets and their use involving confectionery, and I am sure wewill have testimony on this.
I will say that I appreciate Chairman Hill's response to the sponsorsof this bill in suggesting that a special committee be formed to considerit. We have not only many cosponsors but many Members who arenot cosponsors but who have expressed interest in this legislation,and have appreciated the fact that we are moving quite alertly to con-sider it.
I have a letter from Senator Jennings Randolph which, withoutobjection, I would like to include in the record at this point, in supportof this legislation.
And I would also like to include in the record the statement ofSenator Hartke, the principal sponsor of this legislation.
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(The documents referred to follo
w:)

U.S. SENATE,

COMMITTEE ON LABOR AND PU
BLIC WELFARE,

August 24, 1965.

Hon. HARRISON A. WILLIAMS,
 Jr.,

U.S. Senate,
Washington, D.C.

DEAR PETE: Thanks for your r
ecent letter informing me of y

our plans to

conduct Senate hearings on H.
R. 7042, a bill which would am

end the Federal

Food, Drug, and Cosmetic Ac
t to permit the use of safe nonnutri

tive additives in

the manufacture of confectioner
y.

As you know, I am a cosponso
r of the Senate version of this me

asure, S. 1839,

introduced by Senator Hartk
e on April 28, 1965. We are a

lso aware that a

similar bill was overwhelmingly
 approved in the House of Repres

entatives during

the 88th Congress but did not c
ome to a vote in the Senate.

Under the present provisions 
of the Federal Food, Drug, and

 Cosmetic Act,

such foodstuffs as canned good
s, baby foods, baked goods, an

d preserves may

contain a variety of preservati
ves, emulsifiers, stabilizers, and

 other additives.

These ingredients do much to
 improve the texture, flavor, and

 other desirable

attributes of the product. Use of these safe, nonnutritive
 additives, however,

is denied our confectionery in
dustry.

It would appear that some cong
ressional action is justified to 

eliminate this

discrimination against reputabl
e members of the confectionery 

industry, and to

permit them to employ in the 
manufacture of candy products

 the same safe,

nonnutritive additives that are 
used widely by other food produc

ers.

I am hopeful that language can be
 worked out which will remedy th

is inequitable

situation, which will be accept
able to the Food and Drug Admi

nistration, and

which will offer effective safegua
rds for the consumer.

It would be appreciated if this l
etter could be made a part of the

 official record

of your hearings.
With appreciation and warm pe

rsonal regards, I am,

Very truly, JENNINGS R,ANDOLPH.

STATEMENT OF HON. VANCE H
ARTKE, A U.S. SENATOR FROM TH

E

STATE OF INDIANA

Senator HARTKE. Mr. Chairman,
 I am happy to present a state-

ment in support of H.R. 7042,
 a companion bill to S. 1839, which 

I

introduced in the Senate on April
 28. I would like to note that t

he

Senate bill was cosponsored by 
15 other Senators from both sides

 of

the aisle. They are Senators Scott, Clar
k, Boggs, Kennedy of

Massachusetts, Dirksen, Fannin' 
McCarthy, Murphy, Williams of

New Jersey, Mondale, Holland
, Prouty, Williams of Delaware

,

Randolph, and Javits.
I am happy that the House ha

s again passed this bill, as it did als
o

last year on August 12. I sinc
erely hope that the Senate will giv

e

it favorable consideration in c
ommittee and on the floor so that t

his

year will see its enactment.

This bill will allow the use of nonn
utritive substances in the manu-

facture of candy, according th
em the same treatment now extende

d

to their use in all other foods, 
provided their safety for human con

-

sumption has been established. 
There is no logical reason for per-

mitting a variety of emulsifiers,
 stabilizers, preservatives, and addi

-

tives which improve the desirabil
ity of the product in canned foods

,

baked foods, even baby foods, a
nd denying the candy industry 

the

right to employ them.
It is true that the prohibition ha

d a historical justification. The

Food and Drug Act of 1906 was in
 part brought about by the adulter

a-

tion of candy which some unscru
pulous makers had employed aroun

d

52-927-65-2
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the turn of the century. Substances such as terra alba and talc werebeing added to increase bulk and weight, without regard to anyreason other than, to be blunt, cheating the buyer and making agreater profit. The language of the 1906 act, specifying that alladditives used in confectionery must be nutritional, was carriedforward in succeeding laws.But as scientific advancement has taken place in the food industry,there have been developed numerous nonnutritive additives whichdo not adulterate foods but enhance them in appearance, taste, andotherwise to the advantage of the product and the public's enjoymentof it. The Food Additives Amendment of 1958 requires pretesting ofall such materials before they may be used in food. But the oldlanguage forbidding nonnutritive additives to candy is still there.This bill is one which will give, without any danger whatsoever, thesame rights to candy makers as those enjoyed by other food processorsfor the use of safe additives, approved by the Food and Drug Ad-ministration.
The case is really very simple and entirely logical. Any need for thespecial prohibition of nonnutritive additives for candy has been re-moved since enactment of the 1958 law, if candy is brought under itsprovisions instead of being flatly excluded.As author of the Senate bill to achieve the same purpose, I stronglysupport the enactment of this measure. It cannot harm the consumingpublic, since it extends the same protection now given to other foods.At the same time, it can assist the candy industry to employ themost modern and useful techniques for enhancing its product. I trustthe subcommittee will see fit to recommend its passage, and that theneedless restriction in existence may be removed.Senator WILLIAMS. Senator Javits?

STATEMENT OF SENATOR JACOB K. JAVITS, U.S. SENATOR FROMTHE STATE OF NEW YORK
Senator JAVITS. Mr. Chairman, I just wish to state that, when firstconsulted about the matter by the industry, I made it a sine qua nonof my support that I would have to be absolutely convinced thatthis measure would not only not be a disadvantage to consumers butwould be of a positive and affirmative advantage to consumers. Mr.Chairman, consumers and their representatives should be reassuredthat, if we have any doubt about its effect upon consumers, we willprotect against that doubt even to the extent of rejecting the legis- •lation, notwithstanding the fact that I am a sponsor.I wish to pledge myself to the consumers that, if in the best con-science I feel that this is something that should not be done in theirinterest, I will be the first to stand against it; whether or not it ispersonally. embarrassing. The fact that I am a sponsor of the legis-lation will be meaningless. The purpose of these hearings is preciselyto test out whether there is even any fair doubt—small, modest,insignificant as it may be—if there is any real doubt at all.So far, I think that has been the standard that I have set for my-self and, I believe in all fairness, that of my colleagues; and I amdelighted to have heard what the Chair just said which, in spellingout the dynamics and details of the questions, comes precisely tothat conclusion.
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Senator WILLIAMS. I certainly 
appreciate that.

Senator JAVITS. Thank you, Mr.
 Chairman.

Senator WILLIAMS. We will p
roceed with our first witness, Mr

.

George P. LaiTick, Commission
er of the Food and Drug Admin

is-

tration; accompanied by Mr. V
an W. Smart, Office of Assista

nt

Commissioner for Planning, Foo
d and Drug Administration.

Mr. Larrick, you are a wel
comed, regular visitor before the

various Senate committees, and no
w before this special subcommitt

ee,

and we certainly appreciate y
our continuing assistance. I bel

ieve

we will have you back shortl
y on another bill of mine dealing wi

th

premarket testing of therapeuti
c devices. We do not have a sche

dule

of hearings on that, but you h
ave been most helpful in dissol

ving

that legislation in the interest o
f consumers who are, too often, b

eing

duped by false devices, and 
false claims for devices.

STATEMENT OF GEORGE P. LA
RRICK, COMMISSIONER OF FO

OD

AND DRUGS, DEPARTMENT O
F HEALTH, EDUCATION, AND

WELFARE; ACCOMPANIED BY 
VAN W. SMART, OFFICE OF

ASSISTANT COMMISSIONER FOR
 PLANNING, FOOD AND DRUG

ADMINISTRATION

Mr. LARRICK. Right. I certain
ly hope that there will be time fo

r

Congress to consider your bill t
his session before it adjourns for 

the

holiday.
Thank you again for this oppor

tunity to discuss S. 1839 and H.R
.

7042, which, as you have pointed
 out, are bills to amend section 402(

d)

of the Federal Food, Drug, an
d Cosmetic Act.

The provision of the present law 
now declares confectionery to be

adulterated if it contains any al
cohol or any nonnutritive substanc

es

other than coloring, harmless
 flavoring, harmless resinous glaz

e,

natural gum, or pectin. Small amounts of alcohol are perm
itted as

constituents of flavoring extra
cts, and chewing gum may conta

in

harmless nonnutritive masticatory substances. The bills would

change this to permit the use of n
onnutritive substances.

The Department for whom I spea
k is opposed to the passage of this

legislation in its present form, Mr
. Chairman, because it would roll

back certain public health and c
onsumer protection features of t

he

national pure food law. We have
 suggested, in our report, substitut

e

language which would allow the
 confectionery industry to use no

n-

nutritive substances which per
form a functional purpose, such 

as

mineral oil as a slab grease in ca
ndy making, upon compliance wi

th

the preclearance procedures o
f the food additives amendment, a

nd

the Department has proposed c
larifying language which would plai

nly

outlaw the commingling of un
wrapped metallic and plastic trinke

ts

with confectionery. The amendments we have suggest
ed would, in

our judgment, meet the stated o
bjectives of the confectionery indus

try

without weakening existing law
.

Section 7 of the Federal Food
 and Drugs Act of 1906 was the

predecessor of section 402(d) of
 the present law. That provision

aimed primarily at preventing e
conomic adulteration of confectione

ry,

but it also embodied other featu
res, such as the ban on adding alco

hol

to confectionery.
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Between 1906 and 1938 some manufacturers began mixing metallicand plastic trinkets in candy and in candy containers. During thehearings and debates on the various bills which led to enactment of theFederal Food, Drug, and Cosmetic Act of 1938, Congress in ouropinion clearly stated its concern about these trinkets in candy. The- Senate report on one of these bills stated:
This provision will also ban such practices as embedding metallic trinkets in'confectionery, which often result in the aspiration and lodgment of the trinketIn the windpipes of children.
Thus, section 402(d) of the 1938 law, broadened the protectiongiven by section 7 of the Wiley law of 1906 to prohibit the concealingof trinkets in candy. We thought that the language of the 1938 lawforbade the indiscriminate mixing of trinkets with candy in packagesand other containers. We were unable to sustain this position in thecourts. In 1951 the U.S. Court of Appeals for the Fourth Circuitheld that inedible plastic and metal trinkets admixed with candy andchewing gum in vending machines were not "contained" in the candyand chewing gum (as required by sec. 402(d)) but were merely soldalong with it.
The district court had held that the trinkets were "contained" inthe candy. An expert witness for the Government testified at thetrial of that case about the dangers inherent in mixing trinkets withcandy and gum. This witness' testimony proved all too accurate,for on August 21, 1953, an 8-year-old boy in Long Island, N.Y.,choked to death on a plastic trinket he got with gum from a vendingmachine. When these facts came to our attention, we attempted totake regulatory action. However, the U.S. attorney declined to filea case on the basis of the court's decision in the earlier case. Thus,we have been unable to deal with trinkets mixed with confectionery,despite the known dangers.
We recently solicited the views of the members of the AmericanAssociation for Thoracic Surgery about injuries to children resultingfrom the biting, swallowing, or aspirating of trinkets accompanyingconfectionery. Questionnaires were sent to the 600 surgeons in theassociation. Two hundred and fifty-three responded, and of thisnumber, 22 reported 34 documented cases of injury. The responsesalso mentioned 78 additional cases, but these were inadequatelydocumented. Ten surgeons reporting no injuries stated that, inprinciple, trinkets mixed with confectionery present a hazard tochildren.
Mr. Chairman, I have here a print of an X-ray taken of the chestof a 2-year-old child that obtained a toy Pegasus from a vendingmachine. The surgeon who reported this case to us stated that thechild's chest had to be opened so the trinket could be removed and theesophagus repaired. Fortunately, this child recovered.The only specific prohibition in these two bills, would be on theaddition to confectionery of alcohol in excess of one-half of 1 percent.This would not reach the problem of trinkets admixed with candy andwould thus perpetuate the loophole in present law. It would alsopermit the old practice of concealing trinkets to be revived. OurDepartment's suggested amendment would make clear that the presentprohibition on concealed trinkets is continued and would also prohibitthe indiscriminate mixing of trinkets with confectionery.



AMEND THE FEDERAL FOOD, DRUG, AND COSMETIC ACT 9

Senator JAVITS. Mr. Chairman, may I interrupt the witness for a
minute?
Would the witness inform us, what is the pertinence to H.R. 7042

of the testimony which he is now giving about trinkets? What is the
germaneness to this bill? We are not talking about trinkets.
Mr. LARRICK. Yes, you are, Senator.
Senator JAVITS. We are?
Mr. LARRICK. You are repealing a basic public health protection

provided by the present law and you are failing to correct a definite
loophole in the present law. I have just testified about a survey that
we made of all members of the thoracic surgeons' association in the
United States who reported complicated cases where children
aspirated trinkets and where surgery or other drastic measures had to
be taken.

Senator JAVITS. What do you wish us to do then? Not confine
ourselves to this bill? You want us to plug up another loophole in
another respect that you find in the law; is that right?
Mr. LARRICK. Yes.
Senator JAVITS. There is nothing against this bill. It is just that

you want us to do something else?
Mr. LARRICK. Well, that is not true.
Senator JAVITS. Well, that is what we are trying to find out.
Mr. LARRICK. The Department of Health, Education, and Welfare

finds two health problems in these bills.
Senator JAVITS. Yes.
Mr. LARRICK. One is a repealer of a part of the present statute

which prohibits imbedding foreign objects, metallic objects, and toys
in candy.
Now, that is clearly prohibited by the present statute. If you

enact this bill, you repeal it.
Senator JAVITS. I see. So, you wish to save that section; is that

right?
Mr. LARRICK. I am asking you to save that section.
Senator JAVITS. Right.
Mr. LARRICK. And I am asking you to overcome an adverse

circuit court of appeals decision which we think is not-
Senator JAVITS. Now, are these two questions severable?
In other words, is it physically possible to write a law which will

not repeal the trinket section while legislating into law what we wish
to do about additives or preservatives, or call it what you will?
Mr. LARRICK. Yes.
Senator JAVITS. That is possible?
Mr. LARRICK. That is quite possible.
Senator JAVITS. Will you show us how to do it?
Mr. LARRICK. I am not personally a draftsman
Senator JAVITS. You will show us how to do it?
Mr. LARRICK. We will be glad to show you.
Senator JAVITS. That is all I was trying to get at. Thank you

very much.
Mr. LARRICK. Under the heading of economic adulteration, the bills

will roll back present law designed to protect consumers against eco-
nomic adulteration. Before the enactment of the Federal Food and
Drugs Act of 1906, candy and other confectionery was often debased
with cheap fillers such as white clay, talc, and barytes. These sub-
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stances were used as a less expensive substitute for nutritive ingre-dients. It was this type of debasement that section 7 of the 1906law sought to prohibit by deeming confectionery to be adulterated:
If it contains terra alba, barytes, talc, chrome yellow, or other mineral sub-stance or poisonous color or flavor, or other ingredient deleterious or detrimentalto health, or any vinous, malt or spiritous liquor or compound or narcotic drug.
Thus, the use of the named substances in confectionery to increasebulk, at the expense of quality, was effectively banned.
When the Federal Food, Drug, and Cosmetic Act of 1938 waspassed, the old section 7 was broadened to prohibit all nonnutritivesubstances and articles except harmless coloring, harmless flavoring,glaze, and natural gum and pectin. In 1960 the words "harmlesscoloring" were changed to read "authorized coloring." Other thanthis, the law has remained unchanged since 1938. Today it stillprohibits adulteration of confectionery by nonnutritive substancesand by embedding trinkets in the candy.
Senator WILLIAMS. And the confectionery section is a separatesection, and the limitation on nonnutritive substances is a lot broaderthan the sections dealing with food, generally; is that right?
Mr. LARRICK. That is quite correct, Senator Williams.
In the past 22 years we have detained about 140 lots of imported.confectionery containing nonnutritive substances. These cases in-volved the presence of such things as talc, clay, silver, and mineral oil.
The utilization of section 402(b) (4), the so-called economic adultera-

tion provision, to prevent debasement of confectionery with cheap
fillers would be extremely difficult to say the least. For example, a
U.S. court of appeals, in a leading case, has said that in determining
whether a product is adulterated because it has been made to appear
better than it is, the standard to be applied is whether the adulteratedproduct has been made to appear to be a defined superior product.
The reaction of the ordinary consumer who exercises a normal measure
of the layman's commonsense and knowledge is the test as to what
the product appears to be.
I have given the citation to that case in the footnote, which is

United States v. 88 Cases (187 F. 2d 967 (3d Cir. 1951); cert. den. 342
U.S. 861 (1951)).

Children, important purchasers of confectionery, could hardly be
expected to measure up to this standard.

Confectionery comes in so many different forms that more often
than not there is no defined superior article which the adulterated food
simulates. Thus, it is no answer to say that we can proceed against
the debased candy under the general adulteration provisions of the
law. Nor does the standard making authority provide the answer
because it is impractical to establish standards for all confectionery
products. The food additives amendment will not take care of the
debasement because many of the adulterants would be safe.

If either of these bills is passed in its present form, the pre-1906
practices of adding cheap filler substances in small amounts may again
be possible; also the pre-1938 practice of concealing trinkets in candy
can be claimed, perhaps successfully, to be allowable.
The Federal Food, Drug, and Cosmetic Act is designed to protect

consumers generally, but section 402(d) is particularly concerned with
the protection of children—the young and unsophisticated buyer.
Thus, the argument for equality of treatment of candy with other foods
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is not really relevant, in our judgment, si

present law seeks to protect children partic

history of being debased with economic ad

problem of trinkets, this country's confectio

wholesome. We do, however, point to the pa

of adulterants found in imported candy in rec
ent

adulterants in domestic candy before 1906.

The President's Consumer Advisory Council, in
 May of last year,

adopted a resolution unequivocally opposing
 the passage of H.R.

4731 in the last Congress.
We understand that the confectionery indu

stry merely seeks the

right to use safe nonnutritive substances i
n manufacturing processes

when such substances serve a useful technol
ogical purpose. We

would not object to an amendment to secti
on 402(d) which would

allow industry to use safe nonnutritive substan
ces having a techno-

logical value in the production of confectione
ry. The Department's

report of August 18, 1965, encloses suggested la
nguage to accomplish

this. Thank you very much.
Senator WILLIAMS. Commissioner Larrick, up ab

ove you say it is

impractical to establish standards for all confectionery products.

And now down here, you suggest that it woul
d be all right for non-

nutritive substances having a technological val
ue to be used in the

production of confectionery.
Well, this would put you right in the position

 of having to establish

standards for all confectionery products, would 
it not?

Mr. LARRICK. Not at all, Senator. It would simply put us in the

position of having the manufacturer convinc
e us that the additive

did serve some useful purpose in the can
dy. It would parallel 

Senator WILLIAMS. Let us be absolutely clea
r as to what we are

talking about here. We are only talking about
 a change in law that

would permit the use of safe nonnutritive sub
stances, are we not?

Mr. LARRICK. And our counsel believes that th
at would permit

safe, economic adulterants.
Senator WILLIAMS. We are only talking abou

t safe substances.

We are not talking about anything harmful?

Mr. LARRICK. I would not agree with that, Se
nator. I would think

in the case of trinkets, you are talking about s
omething that is harmful.

Senator WILLIAMS. Well, now, that comes back
 to Senator Javits'

observation on the trinket that is imbedded and
 the trinket that is

Commingled. And you have suggested that you ca
n help us find a way

to make the trinket issue divisible between imb
edded and commingled.

Mr. LARRICK. Right. And that is the most im
portant 

Senator WILLIAMS. We have been working on l
anguage that would

clearly prohibit the imbedding of any article i
n confectionery.

Mr. LARRICK. You would still leave the hea
lth hazard of trinkets

mixed with confectionery and the trinkets in t
he vending machine.

Senator WILLIAMS. Well, again, I agree with Senator Javits.

We are opening an entirely new area of dis
cussion here.

Mr. LARRICK. You are amending an importa
nt 

Senator WILLIAMS. Do you not find that the
re are a lot of non-

confectionery foods that package with trinkets
 commingled?

Mr. LARRICK. There have been some break
fast foods that have

been packaged with trinkets.

11

the
long
the

e and
e types

e types of
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Senator WILLIAMS. T4 re still are, and I think that maybe youhave 'something to, dilt ss here, but it is a lot broader thanconfeiilnery. •
Mr. LARRICK. Our jeyerience has been that the principal public11health 4106-d-4e nfirmed by the 600 thoracic surgeons that wehave coma ' Jiatst importantly in candy.
Senator JAVITS. Mr. Chairman, would the Chair yield for a moment?Senator WILLIAMS. Yes.
Senator JAVITS. Commissioner Larrick, we are not in adversaryproceedings here, are we?
Mr. LARRICK. Not at all. I deem it my duty, Senator, to speakvery forthrightly, and when we get through anything you decide wewill accept graciously and do our best to carry it into effect.Senator JAvirrs. That was not quite my point. I did not mean thatyou are adverse to us. I inquired whether you are adverse to themdustry.
Mr. LARRICK. The industry has been very cooperative. We thinkvery highly of this industry. We reserve the right to have differenceswith them. They are both officially and personally good friends of theFood and Drug Administration and some of us in it.
Senator JAVITS. Well, yes. Rather than to try and develop andsettle this problem at arms' length, might it be conceivable, as this isan industry problem, that coupling a suitable amendment to the lawwith some ethical declaration on the part of industry to which perhapseven other Government agencies might be a party, this problem couldbe settled, and that it might be worthwhile under our auspices to getyou and the industry together to see if there can be an agreed solutionto these problems?
Mr. LARRICK. Senator, if that can be done, it would be a veryhappy day. We would welcome an opportunity to try. I shouldsay that we have tried several times without success, but I think itis always worthwhile trying again.
Senator JAVITS. To try to do that, yes. Because, it seems tome, you are dealing with a mixed problem of law and business practice;and the trinket ramification, it seems to me, does raise that questionvery sharply. I would agree with my chairman that, on the face ofit, the mere fact that you sell a jack and a ball of gum—and, of course,you know I have kids, too, and I know precisely what this is—doesnot necessarily make it a hazard, but it may be a hazard in practicebecause the thing is small enough to swallow, and these kids, youknow, kind of take a handful of anything they see and swallow it.Mr. LARRICK. They eat or chew the gum, and the rest of the ma-terial goes in their mouth.
Senator JAVITS. Yes. I just wonder, Mr. Chairman, based uponyour testimony as well as the testimony of the industry, whether itmight in this case be fruitful to bring the parties together under ourauspices in an effort to see if some agreed businesslike solution couldnot be arrived at.
Mr. LARRICK. That, we would welcome.
Senator JAVITS. Thank you very much.
Senator WILLIAMS. I am not sure I follow this dialog. What isthe fear that you have that would require some understanding withthe industry?
Again, I come back to the fact that we are only talking aboutthose substances that you have found to be safe in food. Confec-
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tionery, while separately dealt with under the la
w, has nutritive

value. It is like a food, is it not?
Mr. LARRICK. Well, maybe I have an extreme vie

w, but I hate to

see the pure food and drug law weakened, and t
here is no question

but that this does weaken the pure food and drug
 law.

Senator WILLIAMS. I do not know. It seems to .me that if we can

solve the imbedded question, and I am sure we can 
solve it, that what

this bill does is extend the same kind of opportunity
, and I would put

this in terms of inequity to the confectionery peop
le, that your law

that you are so proud of extends to food. I hate
 to disappoint my

confectionery friends, and I am sure some of them
 are here in the

audience today, but I have a few kids, too. And I will tell you, they

are doing a lot of buying of cookies and cakes, an
d they are buying

their own cereals these days. They are a little off cand
y and on food.

Mr. LARRICK. Four- and five-year-old children are?

Senator WILLIAMS. Yes.
Mr. LARRICK. Well, my experience has been that t

he children buy

candy a lot more than they buy other things that
 children need.

Senator WILLIAMS. I was rudely awakened up in
 the country

yesterday morning by my 10-year-old boy saying, "He
y, pop, where

is the money? I want to get some flakes."

Mr. LARRICK. Some what?
Senator WILLIAMS. Flakes.
Mr. LARRICK. Oh, I see. How old was the child?

Senator WILLIAMS. This was the 10-year-old.

Mr. LARRICK. We are also concerned about 10 ye
ar olds. These

children that have these things are mostly very
 young children.

Senator WILLIAMS. Well, now, again, we are co
ming back to the

commingling and that is really not the issue before
 this subcommittee.

Mr. LARRICK. Well, you are amending the basic
 section of the pure

food and drug law that was originally construed 
to deal with both

problems.
Senator WILLIAMS. Is that what the circuit cour

t of appeals said?

Mr. LARRICK. The circuit court of appeals decided
 that it did not

cover it, but it certainly was intended to cover it. 
At least, I testified

personally at these hearings when it was put in the
 law.

Senator WILLIAMS. You know that the best evi
dence of what

Congress really intended is what the court says it in
tended. We can-

not argue with that.
Mr. LARRICK. That is the law of the land.

Senator WILLIAMS. That is. Our intention is defined in the circuit

courts and ultimately the Supreme Court.

Mr. LARRICK. This did not go the Supreme Cour
t. It stopped at

the fourth circuit, as I recall.
Senator WILLIAMS. Did you ask for a writ of ce

rtiorari from the

Supreme Court?
Mr. LARRICK. I do not recall.
Mr. SMART. No,I do not see certiorari denied.

Mr. LARRICK. We could supply that for the record. Maybe

John Mackey knows. He has studied these cases. Maybe he

knows.
Senator WILLIAMS. Well, I would say the ind

ustry folks would

not have asked certiorari, because they won.

52-927--65-8
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Mr. LARRICK. NO, that is right.Senator WILLIAMS. It would be your Department.Mr. LARRICK. That is right, and I just did not happen to havelooked it up to see whether the certiorari was sought. We acceptedthe decision, and the U. S. attorney subsequently declined to fileanother case even after the child had died. That was a trinketthat came out of a vending machine. I take a very serious view Senator WILLIAMS. Well, I do not want this record to be confused.Mr. LARRICK. Of this being a hazard to children.Senator WILLIAMS. The Members of the Senate will be carefullyreading this record, and I think that it should be crystal clear thatthis legislation we are dealing with has not a thing to do with changingthe law with respect to the commingling of trinkets in candy.Mr. LARRICK. Well, do not forget Senator WILLIAMS. This repealer might present, as it is, somequestion on a rollback which would allow the possibility of imbedding,and believe me, we will take care of that, and with your help, as youhave already indicated.
Mr. LARRICK. We will give it to you, but I think I should make itvery clear that we are dealing with a real problem, not a theoreticalproblem, when we are dealing with trinkets in vending machines. Icited in my testimony that a child of 8 years of age who, on August 21,1953, choked to death on a plastic trinket he got with gum from avending machine. And under those circumstances, I think it is theduty of the Department of Health to emphatically urge Senator WILLIAMS. Well, have you presented—has your Depart-ment drawn legislation that would deal with commingling both infoods and in candy and brought it up here Mr. LARRICK. Yes, sir, and sent it to the committee.Senator WILLIAMS. Oh, you have?Mr. LARRICK. We have; yes, sir.
Senator WILLIAMS. No, no, before this came on. This is a simplelittle thing that we are dealing with here.Mr. LARRICK. Yes, we have had this bill before the Congress for along time.
Senator WILLIAMS. The commingling in food and candy?Mr. LARRICK. My recollection is—I did not personally handle thebill—but my recollection is that we sent up alternative languageseveral times.
Senator WILLIAMS. Has it ever been heard by this committee?Mr. LARRICK. Not by this committee, but in the House. I do notrecall hearings in the Senate previously.Senator WILLIAMS. Well, Senator Hill is the chairman of this com-mittee, and there are not many things that are presented in substancethat he does not feel the responsibility to consider carefully in legisla-tive forum.
Mr. LARRICK. I have talked to Senator Hill numerous times.Senator WILLIAMS. And you have drafted legislation that woulddeal with commingling in food and in confectionery?Mr. LARRICK. That is my impression. I would have to checkthat. I do not think it was presented to the Senate until this year.But the previous years 
Senator WILLIAMS. Well, I have not seen any bill. What is thenumber of the bill?
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Mr. LARRICK. It is not a bill—this is a commi
ttee of the Congress I

understand that is dealing with an amendmen
t to the basic section

of the statute.
Senator WILLIAMS. We are not even talking 

about that part of the

bill. You feel this is very important, this commi
ngling. Have you

proposed specific legislation dealing with this
 problem?

Mr. LARRICK. I have proposed legislation to t
he Department, but

I think the Department's view was that sin
ce there were bills pending

before the Congress where the Department
's point of view could be

dealt with and could be expressed completel
y in response to the corn-

mittee's request for comments on their bil
l, that they felt that that

was sufficient, and that they did endorse th
e recommendations that

we made and that legislation be had to prot
ect children in this area.

Senator WILLIAMS. Well, I will report wha
t you say to Senator

Hill and get his understanding of what has
 been 

Mr. LARRICK. Well, I think it is my duty, Se
nator, to point out

what our view is.
Senator WILLIAMS. Well, the only point is th

at I have never seen

one of those bills come up here.
Mr. LARRICK. We have never sent up a bill.

Senator WILLIAMS. Oh, than my recollection is
 right.

Mr. LARRICK. We sent letters to the chairma
n of the Insterstate

and Foreign Commerce Committee in respo
nse to their request, and

it covered the subject matter that would hav
e been the Department

bill presumably if we had been asked to 

Senator WILLIAMS. Normally, if the downtown 
departments want

something, they know how to get a bill draf
ted and how to find

someone to introduce it, and then we are in a l
egislative situation.

Mr. LARRICK. That is right.
Senator WILLIAMS. Mr. Price?
Mr. PRICE. Commissioner, if this bill were passed, would you

outline—and I know you touched on this in yo
ur statement—what

ways you would have to protect the consumer 
from adulterated or

dangerous candy.
Mr. LARRICK. We would not abandon an attempt

 to prevent the

sale of any article broadly within our jurisdicti
on that is dangerous or

that is economically adulterated. There would be sections of our

statute that we would bring to bear. Our lawyers, upon whom I

must rely, tell me that if this bill passes we have s
ubstantially lessened

the chance that we can win those cases aga
inst either economic

adulteration or against the imbedded trinkets.

Senator WILLIAMS. Well, now, we are going to w
ork that one out,

that imbedded issue.
Mr. LARRICK. I understand that, but I want t

he record 

Senator WILLIAMS. Let's forget about imbedded,
 because we cate-

gorically promised that those imbedded possibili
ties will be absolutely

prohibited and no absolutely unsafe substance
 will be permitted.

Mr. LARRICK. Well, I thank you very much, Sena
tor.

Senator WILLIAMS. That is a categorical promise
.

Mr. PRICE. Commissioner, in earlier discussions
 on this bill at a

staff level, we covered a lot of hypotheticals. 
We raised the point

then that if our bill passed and the candy indus
try went beserk and

started making candy that was 50 percent talc, 
or whatever, and 50

percent candy, then you would be able to proceed 
then, would you not?
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Mr. LARRICK. I just would not suppose that the whole candy indus-try would go beserk.
Senator WILLIAMS. Well, they would then certainly go beserk ifthey did that with talc. Talc costs more than corn sirup. They arenot in business to lose money. Corn sirup is 6 cents a pound. Talcis 8 cents a pound.
Mr. PRICE. But you would be able to proceed, if there were?Mr. LARRICK. With 50 percent adulterant, I would think wewould prevail. As you get down the line, I think you lessen ourchances of winning with this bill.
Mr. PRICE. Where do you draw the line? If it was 25 percentadulterated, you would still be able to proceed.Mr. LARRICK. I gave you citations to the leading court decisionin the area.
Senator WILLIAMS. Now, when we talk of adulteration, what doesthat mean? We are not even talking about anything that is unsafe,because anything unsafe is absolutely prohibited; right?Mr. LARRICK. Yes.
Senator WILLIAMS. So adulteration does not mean unsafe sub-stances. It means something else. It is what you call economic.Mr. LARRICK. Well, it means both in the statute. It has a statu-tory' definition.
Senator WILLIAMS. Well, anything that is unsafe absolutely isprohibited, and you can move in and send people to jail. Andthen you have the economic adulteration which has not anything todo with health. It is like the fellow that is overpuffuig his goods;right?
Mr. LARRICK. Well, it hurts your pocketbook when you do nothave very much in your pocket.
Senator WILLIAMS. That is what I am saying, overpuffing. Thatis what it amounts to.
Mr. PRICE. I think what is difficult for people to understand is whycandy has to be superprotected, as it were. The laws you have nowto deal with any other food would apply then to candy if this repealergoes through.
Mr. LARRICK. That was the view of the Congress in 1906 whenthey wrote the law originally, that candy was a special substancebought and consumed very largely by children. This whole questionwas gone into very thoroughly during the 5 years of our legislativeefforts to amend the law which was passed in 1938. This samequestion was gone over in great length. The same differences ofopinion arose, but Congress in its wisdom decided that candy shouldbe treated separately.
Senator WILLIAMS. I think you are protecting mothers and grand-mothers more than children. You know, the biggest candy dealer isMother's Day.
Mr. LARRICK. Well, you are interested in old people, too.Senator WILLIAMS. Yes. I just cannot see why food and candyare so inequitably considered, so differently considered.Mr. LARRICK. Well, I have tried to explain Senator WILLIAMS. And we are just trying to say for candy that theycan use the same substance that all those food folks are using.Mr. LARRICK. I said in my concluding remarks that we thoughtthe stated objectives of the industry could be met without weakeningthe pure food and drug law.
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Senator WILLIAMS. Well, I am not sure I unders
tood all of the

import of Senator Javits' suggestions and observati
ons. I will say that

nobody has mastered better than he the business 
of consensus and

legislation. Nobody surpasses Senator Javits on t
hat. I will have to

discuss this further with him. I think it would be w
ise to go on with

the rest of the hearing, and then we will see where
 we stand.

Mr. LARRICK. We will be at your disposal, on cal
l.

Senator WILLIAMS. All right. Fine. Thank you very much.

Mr. LARRICK. Thank you very much, and it is alw
ays a pleasure

to try to help in any way we can.
Senator WILLIAMS. If I seemed a little strident at 

times, it is only

because I have lived with this provision, and, of co
urse, I have been

given the responsibility of the committee. I have
 talked to many

Members of the Senate who are sponsors—I have 
to convince them

and convince myself.
Mr. LARRICK. Thank you very much. The hearin

g has been a

very pleasant one.
Senator WILLIAMS. Our next witness, Mr. John W. V

assos, comes

to us from Philadelphia, from the Whitman Divis
ion of the Pet

Milk Co., and Dr. John H. Nair, consultant, with a ve
ry distinguished

background here.
Would you come up here, Mr. Nair, too?

First, we will hear from Mr. Vassos, and then from Mr
. Nair.

STATEMENT OF JOHN W. VASSOS, DIRECTOR OF RE
SEARCH AND

DEVELOPMENT OF WHITMAN DIVISION, PET MILK CO.,
 PHILA-

DELPHIA, PA.; ACCOMPANIED BY JOHN H. NAIR, CON
SULTANT

TO THE FOOD INDUSTRY, RALEIGH, N.C.

Mr. VASSOS. Mr. Chairman, my name is John W. V
assos. I am

director of research and development of Whitman
 Division, Pet

Milk Co., confectionery manufacturers located in Ph
iladelphia, Pa.,

and I appear as a member of the Research Committee o
f the National

Confectioners Association.
This association is a national trade association of con

fectionery

manufacturers located throughout the United States a
nd suppliers

of goods and services to the industry. We estimate our
 manufacturer

members produce approximately 85 percent of the 
confectionery

manufactured in the United States.
This appearance is entered in support of H.R. 7042, w

hich passed

the House of Representatives on June 7 of this y
ear following a

unanimous report of the House Interstate and Foreig
n Commerce

Committee, and a companion Senate bill, S. 1839, in
troduced by

16 Senators, 8 of whom are members of the Labor and
 Public Welfare

Committee. The purpose of these bills is to let the
 confectionery

industry use the same safe, nonnutritive substances 
as may be used

by every other segment of the food industry.

Congress in 1958 enacted the food additive amendm
ent which

requires the pretesting of all food additives used in al
l foods to assure

the safety of all additives to the satisfaction of the Fede
ral Food and

Drug Administration before their use may be au
thorized in food

either on an unrestricted basis or for use within pr
escribed limits.

The Food Additives Amendment of 1958, which
 the confectionery

industry was pleased to support, established a new s
tandard of pro-
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tection for the American consumer to assure that every additive usedin every food had been approved by the Federal Food and DrugAdministration.
Section 402(d) of the Federal Food, Drug, and Cosmetic Act, withcertain exceptions, requires that all additives used in confectionerybe nutritive. As a result, in the case of foods other than confectionery,usage is authorized when safety has been established. In the caseof the confectionery industry, after safety has been established, theadditive also must be nutritive.
At the turn of the century when the Food and Drugs Act of 1906was enacted, which provided the base for the current law, there wereharmful substances being used by some manufacturers in confectionery.This was a time when there was not adequate control over the use ofadditives in foods in general and seemingly a requirement that addi-tives in the case of confectionery be nutritive served as a useful purposeto keep harmful substances out of confectionery. Fifty to sixtyyears ago this worked well for the industry, for the Government, andfor the consumer. When the 1938 Federal Food, Drug, and CosmeticAct was enacted the nonnutritive provision was carried forward whichis known as section 402(d) today.
Before I go on any further, Mr. Chairman, regarding the termi-nology, quoting from Food and Drug, "nonnutritive" refers to asubstance which when ingested by man is not utilized in normalmetabolism. To others, it means noncaloric. Regardless of whichdefinition is employed our stand is the same. I am quite sure Dr.Nair will discuss this further.
With the Food Additives Amendment of 1958 having been enactedwithout section 402(d) having been amended, the confectioneryindustry has found itself in an anomalous position whereby it is treatedon a basis different from every other segment of the food industry.We are very much in favor of Senate passage of H.R. 7042 for thefollowing reasons:
(1) The industry is very desirous of having eliminated the discrimi-nation without a purpose which places the confectionery industry ina different position than the rest of the food industry. We are askingonly for the same treatment as is already accorded everyone else,specifically the right to use safe additives—additives which the Fooland Drug Administration agrees to be either absolutely safe or safefor use within prescribed limits. Particularly we have reference topreservatives, emulsifiers, stabilizers, antioxidants, and release agents.The additive may keep the candy fresher longer, it may inhibit oil orother ingredient separation, it may texturize, it may prevent the candyfrom sticking to the slab, or it may perform one or more many otheruseful functions.
(2) The food business today is a highly competitive business. Thehuman stomach holds approximately 40 ounces. There is extremecompetition for space in the human stomach. If an additive impartsdesirable qualities and it may be used by the bakers, the canners,the frozen food packers, the preservers, and any other food industry,we are at a competitive disadvantage if we may not also use suchadditives.
(3) While we are at a competitive disadvantage today, scientificdevelopment and progress, we all know, is proceeding at an acceler-ated rate. We do not know what the future will hold. We do not
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know what the scientists of tomorrow may develo
p which will improve

the quality and palatability of food products wh
ich by mere coinci-

dence may not be nutritive. In the case of additives which the Food

and Drug Administration may approve for use in
 the future, we want

to be able to use such additives just the same 
as all other segments

of the food industry.
Mr. Chairman, we think we have been patient a

nd tolerant regard-

ing this matter. When the problem first began to
 confront our indus-

try, we held initial discussions with the Food a
nd Drug Administra-

tion in 1954 to determine if we could obtain 
cooperation from the

Food and Drug Administration in amending the
 law. Although the

law presented a hardship to our industry, we f
elt that they had a

sound basis at that time-1954—in not wanting
 to change the law,

and we accepted that position. This is in answer to Senator Javits'

comments. We did try, and we did approach Fo
od and Drug in 1954.

At that time the Food and Drug Administratio
n did not have the

food additive amendment and, therefore, could n
ot assure the safety

of all additives in all foods. They do have tha
t authority now and.,

therefore, the prohibition against the use of nonn
utritive substances

in confectionery has no sound basis.
When Food and Drug first announced that it 

would not support

our industry position after the food additive ame
ndment had become

law, we felt badly. We felt that they had tak
en a position without

good reason even though equity was completely o
n our side. We fully

recognize that there is a normal and natural react
ion on the part of

any individual to question the wisdom of any mea
sure involving food

additivies if opposed by the Food and Drug Adm
inistration. Never-

theless, under the circumstances we had no 
alternative.

The House Interstate and Foreign Commerce
 Committee con-

sidered the matter carefully. Last year it passed H.R. 4731 on August

12, and it reached this committee too late in
 the session for action.

Happily the House Interstate and Foreign Co
mmerce Committee

•again reported a bill with the same language, H
.R. 7042, this year

which has now passed the House of Represen
tatives. We want

to invite your attention to the fact that Hous
e Report 376 was

a unanimous report of the Interstate and Forei
gn Commerce Com-

mittee and want to respectfully suggest that th
e committee would

not have taken such action had they felt that the
 position of the Food

and Drug Administration was not without subst
ance. Let us make

it completely clear that we are not talking about
 any additives about

which there is any question of safety on the part o
f the Food and Drug

Administration. We are concerned only with 
additives which the

Food and Drug Administration itself has agreed
 are safe for food use.

OBJECTIONS OF THE FOOD AND DR
UG ADMINISTRATION

(1) The Food and Drug Administration has com
mented that it

does not favor use of nonnutritive substances in co
nfectionery because

a significant portion of confectionery is consumed
 by children. This

observation is so ridiculous that it is difficult to be
lieve that the Food

and Drug Administration would advance it. W
e are not talking

about any additives which would be harmful to ch
ildren or to anyone

else. We have reference to safe additives and o
nly to safe additives.

We are concerned only with additives which 
the Food and Drug
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Administration itself has certified to be safe for unrestricted use, foruse within prescribed limits, or which may be certified for use at somefuture time. We all know children eat many other foods, includingbut not limited to, baked goods, ice cream, cookies, cereals, and frozenand canned fruits and vegetables in which safe, nonnutritive additivesmay be used. In fact, housewives today are buying more candythan children. Regardless of conjecture as to what percentage ofany food is consumed by children, we all know that baby food is anitem which is consumed entirely by infants and the prohibition againstthe use of nonnutritive additives does not apply to baby foods.(2) The Food and Drug Administration has indicated that it wouldbe willing to permit the confectionery industry to use the same safe,nonnutritive substances as it approves for general use in foods ifand when it should approve the individual additive for confectioneryuse by special regulation in each instance. This proposal is as in-equitable and unfair as it is absurd. If an additive is safe andapproved for use in foods generally, why should the confectioneryindustry be required to go through a useless administrative, time-consuming and expensive procedure? It would not serve a publicpurpose to require special permission for the confectionery industryto use safe additives. The Food and Drug Administration by thisproposal is seeking to get Congress to approve in the case of confec-tionery that which the Food and Drug Administration proposed andCongress wisely rejected in the Food Additives Amendment of 1958.Reference is made to the Food and Drug Administration proposalthat it should be convinced of the technological value of an additivebefore it might be used even after its safety has been established.We respectfully suggest that the Food and Drug Administration haslost sight of its proper governmental function. Its function as we un-derstand it is to determine the safety of food additives, assure properlabeling, and to insure plant sanitation. Recipes should be writtenby the manufacturer so long as safe additives are used with the publicbeing the judge under our private enterprise system. Obviously wewould not have the variety and quality of the thousands of foodproducts we have today if the Food and Drug Administration hadto agree to the recipe in every case.
(3) The Food and Drug Administration seeks an amendment to thebill which would prohibit the commingling of trinkets in confectionery.Regarding this issue they contend possible tooth damage or the swal-lowing of trinkets. We believe history shows that this is a theoreticalfear rather than a practical argument. However, we do not profess tobe authoritative in this area. If by chance commingling is an evil thenwe think it should be dealt with across the board and apply to allindustries and not just to the confectionery industry. As we haveattempted to emphasize in this statement, one of the three importantreasons for the confectionery industry seeking this legislation is toeliminate the discrimination against the confectionery industry.Inasmuch as section 402(d) applies only to confectionery, if thissection were amended to prohibit the commingling of trinkets withconfectionery it would represent a discrimination against the con-fectionery industry. Furthermore, it would be striking at a symptomand not at the base of the problem, if indeed a problem exists at all..Although admittedly conjecture, probably there has been more com-mingling of trinkets with cereal than with any other food product, yet
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this proposal would not reach such commin
gling, nor would it involve

the commingling in the case of popcorn,
 nuts, or other food com-

modities. If this subject is to be dealt with, it shou
ld not be an

amendment to section 402(d) but should be 
considered by Congress

as a separate bill after the Food and Dru
g Administration has pre-

sented a report based on a comprehensive 
study of possible problems

which may be involved with the comminglin
g of trinkets in all food

items—not just candy.
You spend many hours of your life listenin

g to testimony at com-

mittee hearings and invariably the witness f
eels that the cause which

he espouses has special merit, but we resp
ectfully ask you to think

over our request and inquire of yourself i
f you have ever heard a,

more equitable or reasonable request than t
hat which would be ac-

complished by this bill. This is a request that one segment of the

food industry, specifically the confectionery 
industry, be allowed to

use the same safe nonnutritive substances
 as the Food and Drug

Administration itself approves as being safe fo
r use in all other foods.

We urge you to report H.R. 7042 to the
 full Labor and Public

Welfare Committee with the recommendati
on that it report the bill

favorably to the Senate.
Mr. Chairman, I would like to submit to you

r committee a medical

report from Australia on the materials suc
h as coins, buttons, et

cetera, being swallowed by children for your e
valuation.

Senator WILLIAMS. Yes. Well, I appreciate v
ery much your state-

ment. Of course, I think you do indicate wh
at Senator Javits and

I were trying to develop, that no legislation i
s before us dealing with

this trinket business. We would certainly be alert to consider it i
f it

were brought to us. It has not anything to do with the bills bef
ore

us, either the House-passed bill or the Sen
ate bill. That was not

germane. It was brought into the discussion of Co
mmissioner Lar-

rick, so we will receive that, too.
This has not anything to do with the bill, b

ut about how long has

Whitman been a division of Pet Milk?

Mr. VASSOS. Approximately 3 years. We 
were started in 1834,

Whitman, and that is how long we have bee
n in business.

Senator WILLIAMS. Well, I do not follow 
the cases as closely as I

used to when I was practicing law. I do
 not see you in court very

much for having gotten anybody sick wit
h bad candy.

Mr. VASSOS. We have never been there.

Senator WILLIAMS. Never been there?

Mr. VASSOS. NO, sir.
Senator WILLIAMS. We all appreciate, of 

course, that the Food and

Drug Administration is the governmental arm of protection 
for

consumers of food and drugs. And, thank goodness, we had the

wisdom long ago to create this agency of 
Government, and I do not

believe anybody would suggest that in th
is area it should be done

exclusively State by State. There does not seem to be any inclination

here to abolish the protection granted th
e consumers by the Food

and Drug Administration.
Now, I wonder if the Food and Drug Admini

stration isn't inhibiting

its opportunity to improve its protectio
n of the consumer by being

opposed to this legislation?
Now, in the dynamics of life and the ad

vances of technology, I

would think candy should be able to ke
ep pace with other foods.

Candy in a sense is a perishable product, i
s it not?
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Mr. VASSOS. Yes, it is.
Senator WILLIAMS. And it being perishable it reaches a point whereit could spoil.
Mr. VASSOS. That is true.
Senator WILLIAMS. I do not know anything about chemistry, butI would think that chemistry could protect to a certain degree againstearly spoiling and longer preservation. Is that possible?Mr. VASSOS. Yes, it is.
Senator WILLIAMS. Since the 1958 amendments that changed thelaw, do you know of any scientific advances that could make candyfor the consumer that are not permitted because of the law as it is?Mr. VASSOS. Yes, I do.
Senator WILLIAMS. And I would hope Dr. Nair would considerthis when you are talking about it and deal with this question, too,because you come to us with a magnificent background in science andchemistry.
How about you, Mr. Vassos, are you a chemist?Mr. VASSOS. Yes, I am.
Senator WILLIAMS. Well, then, you are both qualified.Mr. VASSOS. Antioxidants are used, have been used in the fats andoil industry since 1948, in edible fats and oils, and essential oils, suchas corn oil, lemon oil, et cetera. And this, as the name implies, ap-plies to oxidation, not oxidant change, oxidation. And this is oneform of rancidity.
Now, if we were to make butter creams and send them out all overthe country, as we do, with about 8 percent butter, the shelf lifewithout any antioxidants may be 7 to 10 days, depending on thestorage conditions. With the the use of antioxidants, we are able toto expand the shelf life 12 weeks, and, naturally, the consumer doesnot like to buy candy that tastes rancid.Now,. antioxidant salt is also used on nuts to prevent them fromgoing rancid. And there are a number of applications. In fact,the percentage that they add is two one-hundredths of 1 percent.In fact, many believe that all these food additives that we add areusually much cheaper, and, therefore, the candy industry will makea bigger profit. But this is not so. Actually, this material runsover $2 a pound, maybe $3, $4, and in order to check this rancidity=in fact, we are increasing our production, but we are trying to assurethe consumer gets a good product.Senator WILLIAMS. Well, it would seem to me that you peoplewho have national eminence in the confectionery industry would belooking to this as an opportunity to improve and not to debase yourproduct in any way; am I right?
Mr. VASSOS. That is right.
Senator WILLIAMS. There seems to be sort of an underlay of sus-picion that if this repeal passed, the candy would not be as good.What I am suggesting is, with modern technology, wouldn't you makeyour product better for the consumer?Mr. VASSOS. Definitely so.
Another nonnutritive material we cannot use is mineral oil. Mineraloil has about three advantages to the candy manufacturer. Mineraloil has a concentration about one-tenth to two-tenths percent toholding starch, and this aids in making impressions in the molding
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starch because the liquid candy is 
deposited into the mold and also

aids in cutting down the dusting fact
or which is the cause of explosions.

Mineral oil is also used for a slab 
coat, or a coating on the slab,

.a marble or steel slab, to preve
nt the candy from sticking. Another

use for mineral oil is the polishing
 of soft gums. And you probably

•wonder have we been able to replac
e mineral oil, and we have not. There

have been additives put into star
ch. There have been additives put

onto slabs and additives also on 
polishing, and we end up with a

deterioration of flavor of the fats th
at we are adding into the candy.

Senator WILLIAMS. Thank you ve
ry much.

Dr. Nair, I think it would be use
ful for the record, if you would

identify yourself, together with you
r positions and achievements over

the years.
I have read your biography, and 

you come to us with the highest

qualifications, and I want the recor
d to reflect that.

STATEMENT OF JOHN H. NAIR, 
CONSULTANT, FOOD AND

CHEMICAL INDUSTRIES, RALEIGH,
 N.C.

Mr. NAIR. Mr. Chairman, my nam
e is John H. Nair. I am an

independent consultant to the foo
d and chemical industries and

reside in Raleigh, N.C. Educated
 as a physical chemist, I have

been engaged in the food industry 
for over 50 years, during which

time I acquired experience in resea
rch and product development, food

processing and engineering, retail f
ood sales, technical sales service,

consumer surveys, packaging deve
lopment, research administration,

and as a business executive. I r
etired some years ago from Thomas

J. Lipton, Inc., where I was a
 research executive. Since then I

have been at various times a cons
ultant to firms such as Du Pont,

Allied Chemical, Dow, American Viscose, International Milling,

American Machine & Foundry, Ne
stles, Kurth Malting, Votator,

and to the Sugar Research Foundat
ion and the U.S. Department of

Agriculture.
I have served as president of the Ame

rican Institute of Chemists

and of the Association of Research Di
rectors, am currently a director

of the American Chemical Society and
 president-elect of the Institute

of Food Technologists. I appear her
e as a qualified expert on food

matters at the request of the Natio
nal Confectioners Association.

This appearance is entered in suppor
t of H.R. 7042, which passed

the House of Representatives on June
 7 of this year following a unani-

mous favorable report of the House In
terstate and Foreign Commerce

Committee, and a companion Senate
 bill, S. 1839, introduced by 16

Senators, 8 of whom are members o
f the Labor and Public Welfare

Committee. The purpose of these b
ills is to allow the confectionery

industry to employ in the manufact
ure of its products the same safe

nonnutritive substances as may be us
ed by all other segments of the

food industry.
Under the food additives amendment

 enacted by the Congress in

1958 as an addition to the Food, Dru
g, and Cosmetic Act of 1938, it is

required that all substances added d
uring the processing of all foods

shall be pretested to assure the saf
ety of their use to the complete

satisfaction of the Federal Food a
nd. Drug Administration. Only

then may their use be authorized in
 foods either on an unrestricted

basis or within certain prescribed li
mits. Thus, a new standard of
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protection for the American consumer with respect to food was estab-lished in 1958, assuring that any additive employed, whether nutritiveor nonnutritive, was harmless.However, earlier enactment of section 402(d) of the Food, Drug, andCosmetic Act of 1938 had required that all additives used in con-fectionery must, with certain exceptions, be nutritive. In otherwords, while all additives now used in processed foods must be safe,only in confectionery is it required that they also be nutritive.Now, if one traces the history of food processing during the past 60years one finds that revolutionary advances in methodology, equip-ment, and packaging have occurred. Science has steadily unearthednew facts which contribute to the safety of processed foods. Industryhas been quick to take advantage of such knowledge, discarding olderrule-of-thumb methods and practices and instituting new automatichigh-speed technology. Today the American consumer is offered thewidest choice of the most nutritious, palatable, appetizing, andattractive processed foods to be found in the world, with absoluteassurance of their safety, barring unforseen accidents.Now, this developing food technology has led to the employmentof a wide range of food additives to produce foods of better keepingquality, improved flavor, more attractive appearance, better texture,and more valuable nutritionally. Some of these substances serve atechnological purpose to make processing easier or quicker, others helpretain nutritive values, while certain ones give longer shelf life. Allare safely used because the Federal Food and Drug Administrationmust so certify prior to their acceptance.But confectionery manufacturers can only employ them if theyhave nutritive value per se. It is difficult for a scientist to perceiveany logical grounds for such discrimination against confectionery. Ifit is in the public interest to permit the food industry generally to.utilize the newer technology built around incorporation of additives,whether nutritive or not, it would appear against the public interestto prohibit the use of certain additives in confectionery, when theiraddition would be advantageous.There is an almost endless list of additives approved for use inprocessed foods and the list grows longer daily. Many of these arenonnutritive. Some are acceptable because they are generally recog-nized as safe, or GRAS for short. Many others have been testedexhaustively on different species of experimental animals and the re-sultant data critically reviewed by the Food and Drug Administration.Only when satisfied as to their safety for humans does the Depart-ment certify them for use.
Now, in my prepared brief, I have listed a number of examples ofcompounds added to foods, which includes such things as emulsifiers,antioxidants, stabilizers, wetting agents, thickeners, clarifiers, foam-ing agents, and leavening agents. But unless the Chair wishes, I willnot go into the details of these, leaving these for the record.I would like to point out that it is a bit difficult to determine whatis meant by the use of the term "nonnutritive." To some it meansit has no caloric value. To others, it means it is not metabolized inthe body. Still others say that a thing is not nutritive if it will notsustain life.
Now, some of the examples of chemical additives which I havecited in my brief might be called nutritive by one definition and non-
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nutritive by another. And this serves to sho
w ulous

results of applying a term which has no sin
 hich

scientists would agree.
What I am concerned with is not that an diti e bOetern i ed

nutritive or nonnutritive, but that the consu 
b tected . use

the additive is safe. Now, this is guarantee tie Food A ves

Amendment of 1958, and I am very happy t
 sa that I the

Food and Drug Administration are doing an ex
c erpret-

ing and supplying this law. But I want t
o emp at these

additives are all quite harmless to humans at th
e levels at which they

are used. But their addition serves a usefu
l end, whether it be im-

provement of the product, longer shelf life, 
or just more appetite

appeal.
Now, the Food and Drug Administration h

as cleared all of them

for use in all foods, but section 402(d) pre
vents the confectionery

segment of the industry from employing the
m.

t'Now, as a scientist and technologist very fa
miliar with practices in

the food industries, I can see no basis for suc
h discrimination. The

consuming public is amply protected, in any ca
se. It appears to me

not only reasonable and logical, but in the
 public interest as well, to

enact H.R. 7042 which permits the same trea
tment for confectionery

in the matter of nonnutritive additives as is 
now accorded all other

processed foods.
Mr. Chairman

' 
I would urge your subcommittee to report H.R

.

full 7042 to the fu Labor and Public Welfare Committee with the

recommendation that it, in turn, report the bill f
avorably to the Senate.

Senator WILLIAMS. Well, I am grateful, indee
d, for that statement,

Dr. Nair.
Let me see if I understand the operation of

 402(d). It seems to be

saying to the confectionery industry, but not
 to most of the food

industry, that in terms of technological advanc
e in the improvement

of your product through nonnutritive substanc
es, you have got to

stand still at 1958.
Mr. NAIR. That is exactly the situation; yes si

r.

Senator WILLIAMS. You know, if you applied 
this a la Immanuel

Kant to all industry, this categorical imperati
ve would freeze us back

in relatively the horse and buggy days.

Well, you folks are in competition with a 
lot of people. The

stomach, I think you said, Mr. Vassos, conta
ins 40 ounces. Is that

the average stomach?
Mr. VASSOS. Average stomach.
Senator WILLIAMS. Average adult stomach, 40 ounces. Good

gracious, you are not only in competition with
 food, you are in com-

petition with liquids just to mention one relatively inoffensive

liquid, beer. That takes up some part of that stomach space
, does

it not?
Mr. VASSOS. Yes.
Senator WILLIAMS. Can the beer folks add no

nnutritive substances

to their product?
Mr. NAIR. Yes, indeed. For example, they clarify the beer by the

use of a polymer which is called—it is a l
ong chemical name, poly-

propylpyrrolidone. This is a clarifying agent, perfectly safe, harmless,

which is used in beer. And all fermented malt beverages are allowed

to use it as a stabilizing agent for the foa
m, which serves useful pur-
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poses, fougtsue it nological advantages which make beer moreattraA e to the consumer are denied to the confectionery people.Senfttor WILLIAMS.' The Commissioner is most concerned withprotectingf4ildren. 15::)I course, the infants these days are fed prod-ucti prepared bpn ir4ustry, not by their mother—baby food.1\44NAIR. That is ht.
SelOor WILLIA s. .Are the baby food people permitted to includenonnutrititt-suber ces in their products?Mr. , indeed, they are.Senator WILLIAMS. Well, how about spoilage of the baby food?Mr. NAIR. They use such things as ascorbic acid or its derivativesare used to prevent spoilage which is identified as nonnutritive per se.It could be metabolized and if one used this definition it might beclassed as a nutritive, but others would not use it as a nutritive. Itserves a good purpose and is not harmful. But we normally do notthink of it as a nutritious substance, you see. And this is one of thewidest uses of materials in food, generally, these which preventspoilage.
For example, every loaf of bread you buy today will have an anti-mold inhibiter in the bread. It is universally used today. And itserves a useful purpose because it makes the bread stand up in thehome much longer before it gets moldy.Senator WILLIAMS. That clarifies the situation for me.Mr. NAIR. You take ice cream, for example. Ice cream today isstabilized with a derivative of cellulose, which is completely in-digestible, and it does a very good job. Gelatin was used originallyquite widely, but carboxymethyl cellulose is the additive in ice creamtoday which is mostly preferred. It does a very fine job. It iscompletely harmless. It gives the kind of texture and the eatingquality that we want in ice cream, but it is nonnutritive.Senator WILLIAMS. We preserve in this amendment the prohibitionagainst the use of alcohol beyond that small fraction that is used incoloring. We are not disturbing that at all.Mr. NAIR. Not at all.
Senator WILLIAMS. Does the nonalcohol provision prevail in therest of the food industry, too?
Mr. NAIR. No.
Senator WILLIAMS. There used to be an ice cream called Disk thatwas completely loaded with some kind Mr. NAIR. You will get a rum-flavored ice cream today, and thishas alcohol in it.
Senator WILLIAMS. Yes; but we are making it very clear that weare not going to change the prohibition against alcohol.Mr. NAIR. In confectionery, this is right.Senator WILLIAMS. Now, there is one other thing. I have madea categorical promise to Commissioner Larrick—well, first backup a bit. The House-passed bill might create some question that weare rolling back to the old days when an article could be imbeddedin candy.
Now, if there is any question on that, and question has been raised,so there is question, I made the categorical promise that this legisla-tion that we finally consider in the committee will prevent the non-functional foreign article being imbedded in candy.
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Now, you speak for the industry, do you n
ot, Mr. Vassos, pretty

generally?
Mr. VASSOS. Yes.
Senator WILLIAMS. What I am saying is a

 nonfunctional article—

there are certain things that are necessar
y to the product. Just as

popsickles are on a stick.
Mr. VASSOS. As many of you know, million

s and millions of lol-

lipops are made each year and we in the 
candy industry would like

to operate legally, but under the present la
w we cannot operate legally

because the stick that is in the lollipop is no
nutritive.

Senator WILLIAMS. If the Congress of the
 United States takes

lollipops away from the youngsters, that g
eneration that is deprived

will change the makeup of Congress when 
they get their chance.

Mr. VASSOS. Mr. Chairman, I glanced 
over Mrs. Desmond's

report before it was my turn and I do not a
gree—

Senator WILLIAMS. Well, I think may
be this is putting Mrs.

Desmond in the rebuttal position before
 the negative statement

that she is going to present, as I understan
d it.

Mr. VASSOS. I understand.
Senator WILLIAMS. We might- give you a

 rebuttal and then Mrs.

Desmond a surrebuttal, but then we will st
op.

Mr. VASSOS. All right. Thank you very much.

Senator WILLIAMS. All right, thank you. 
We are very grateful

to you.
Our next witness is Mrs. Ruth Desmond, 

president of the Federa-

tion of Homemakers, and a resident of Arl
ington Va.

We know of your interest in this legislati
on, Mrs. Desmond.

STATEMENT OF RUTH G. DESMOND, PR
ESIDENT, FEDERATION

OF HOMEMAKERS

Mrs. DESMOND. Yes.
Senator WILLIAMS. Welcome.
Mrs. DESMOND. Thank you.
Senator WILLIAMS. You can proceed anywa

y you care to.

Mrs. DESMOND. Thank you, Mr. Chairman.

I am Ruth Desmond, president of the Feder
ation of Homemakers,

a nationwide organization of public-spiri
ted women. This federa-

tion is incorporated under the laws of the D
istrict of Columbia as a

nonprofit organization. Its officers and directors volunteer their

time to advancing federation programs and 
goals.

The federation's primary objective is to inf
orm its members of the

potential harm their families may incur 
from ingesting chemically

treated foods—especially their young infa
nts, children, and adoles-

cents. Only responsible and recognized authorities
 are quoted in its

statements. Another objective is to acquaint its membe
rs with the

work, responsibilities, and special problems
 of the FDA—this being

the agency empowered by Congress to pro
tect consumers from un-

wholesome, filthy, adultered, poisonous, and
 mislabeled foods, sub-

standard and improperly labeled drugs, and 
harmful cosmetics, among

its important duties.
This federation endeavors to inform its m

embers of pending and

recently passed food, drug, and cosmetic l
aws. Its board presents

statements on behalf of its members before 
appropriate congres,ional
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committees and at FDA hearings relative to regulations and estab-lishing standards of identity. Members supported Secretary Flem-ming (HEW) in his valiant and successful fight for inclusion of theprotective Delaney anticancer amendment in our recently passedadditive and coloring laws.
For the subcommittee's attention, the statement of Mrs. A. I.Malstrom, board chairman, is submitted to illustrate the position ofthis organization with regard to the calculated risks the public enduresas a result of rapidly changing technology—particularly with respectto methods of food processing. This submitted statement was givenwhen the Senate Commerce Committee conducted its public hearingon "truth-in-packaging legislation."This federation appreciates the privilege and opportunity of appear-ing before this Special Senate Subcommittee on H.R. 7042 and S. 1839to oppose this legislation shorn of the administration's strengtheningrecommendations and for additional reasons which will be given.The candy industry has enjoyed a remarkable growth and prosperityin this country since the mid-19th century when England was theleader in manufacturing confectionery known as boiled sweets. Theinventiveness and ingenuity of the candymakers here has led to theUnited States surpassing all others in this great industry. Candy isa favorite with most of us but especially rates high with children.As young children most of us received candy as rewards for goodbehavior, for "cleaning our plates" as prizes. The Easter bunny fillsbaskets with rainbow eggs and goodies as well as the chocolate-covereddelight. Halloween brings gay and spicy "tricks or treats." Valen-tine's Day provides "sweet" tokens of affection—many in lovelyheart-shaped containers. So does Mother's Day. On special occa-sions candy is frequently presented. Candy is enjoyed by people—young, mature, pregnant, and aging. It especially appeals to children.Also young athletes count on it for quick energy "pickups." Thereis even candy for the overweight and the diabetic—using nonnutritiveartificial sweeteners but with required listing of the nonnutritivesweetener and warning that such agent "should only be used by thosewho desire to restrict their intake of ordinary sweets." Candies maybe brightened with certified colors and flavored by artificial flavoring.Vegetable gums may be used as stabilizers.Senator WILLIAMS. Now, this is a public record and this will gointo the permanent records of this committee in Congress. I thinkthe candy people probably will use that as a direct quote in theiradvertising. It is a very fine statement.Mrs. DESMOND. Yes.

Because candy has such universal appeal—it seems most importantto restrict the chemicals allowed in its manufacture. Otherwise itis probable the immature bodies of very young children and the rapidlygrowing bodies of adolescents may be required to metabolize largeramounts of certain chemicals than actually regarded as "safe."Small children selecting and purchasing their confectionery on theirown, possibly accompanied by an older brother or sister, could in.ignorance obtain a product composed mainly of nonnutritive ingre-dients if this bill is passed—appealing in flavor and color—eventexture. These tots might begin the day with cereal coated with a•nonnutritive sweetener. On a hot, humid day they might consumegenerous quantities of beverages containing also a nonnutritive
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sweetener. Later they might consume a low
 calorie frozen dessert

with the same artificial sweeten
er. Certain of these artificial sweet-

eners are regarded, so we unde
rstand, as laxative when consumed

 in

large amounts, especially by 
youngsters. It is plain to see why

FDA should have the decision o
n what types of additives may b

e

approved for confectionery.
Of course, there are already pr

eservatives in the candy—I was

checking the candy labels yes
terday. Some children might get 

a

preponderance of a certain type
 of an artificial sweetener in the

ir

daily intake.
Senator WILLIAMS. You, in go

od logic, then, would extend this

authority to food, too?
Mrs. DESMOND. Oh, yes. Bu

t there is a different situation.

Children sometimes do purchase
 their candy. Adults usually purchase

food. I do think that there s
hould be special supervision and spe

cial

selection of these additives for 
candy by FDA, because, you see, th

ere

is this possibility that childre
n will get too much artificial sweete

ner

if this trend continues on.
Senator WILLIAMS. Take marsh

mallows covered with chocolate,

that is candy; is it not?
Mrs. DESMOND. I presume so-

--

Senator WILLIAMS. Then you
 take a marshmallow covered wi

th

chocolate and put it on the cra
cker 

Mrs. DESMOND. Like the Girl 
Scouts have done.

Senator WILLIAMS (continuing)
. Then it is food.

Mrs. DESMOND. Yes.
Senator WILLIAMS. The lines ar

e indistinct. You can add a little

bit of "food" to basically what
 is candy and permission is fully gra

nted

for nonnutritive substances a
nd yet, if it is not treated to be

 food,

permission is not granted. Do 
you not see the inaccuracy?

Mrs. DESMOND. I can see that
. However, this group has petitioned

the Joint Committee on th
e Organization of Congress and w

e are

trying to get some public-spir
ited Members of the House to set 

up a

full Committee on Health 
and Safety in the House instead 

of the

present subcommittee, where
 more time and attention can be 

given

to food additives and food l
egislation.

We would hope, then, with a 
new full-time committee, if it eve

r is

set up, to have the Food Addi
tives Act of 1958 thoroughly gone

 over

and reevaluated. We are no
t too happy with the result of ap

proxi-

mately 3,000 chemicals, about
 1,000 migrating from packages, i

n our

processed foods under the 1958 
Additives Act.

Senator WILLIAMS. I can unde
rstand what you are saying, bu

t,

you know, the children these
 days are growing taller than w

e grew

tall. I have a boy that is big
ger than anyone in the family. I

 have

some nephews, also. I have
 a feeling that the youngsters of t

oday

are getting a diet that far exc
eeds the diet of 20 years ago.

Mrs. DESMOND. Well, perhaps
 some are, sir, but I do see a lot

 of

them that are living it up on 
pizzas and artificial drinks and ba

rbitu-

rates, and we wonder if this ca
nnot be helping them to get off the 

deep

end when they get into these
 riots at beaches. The draft rej

ections,

they are appalling, and there i
s an alarming increase in mental 

illness.

Senator WILLIAMS. I will agree
 with you, there is a great exubera

nce

in our young people. It is founded on, first, generally
 a healthy

body. There is nothing worse than see
ing a youngster who is suffering
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from malnutrition. I have traveled in Central American countries.Those youngsters are not exuberant at all. They just sit and bloat,they are not getting the nutrition that our youngsters are getting. Iwould say that I am not supporting youngsters who put their healthyexuberance into antisocial activities. It is our job as adults to helpthem find the productive way to express their exuberance, and thatis, of course, why we are passing a lot of legislation around here, theeducation and poverty program that deals with more children.Mrs. DESMOND. I understood that many Central American childrenwere bordering on starvation; and I would say a lot of our youngpeople are just overexuberant from chemicals, that they are notnormally active. I cannot agree in that regard. I believe if theirarteries are examined, as there have been examinations at least ofsome of the Korean soldiers, that you find them pretty well cloggedwith cholesterol and fatty particles from a wrong diet.Senator WILLIAMS. Who is that?Mrs. DESMOND. This was—Mrs. Robinson, what is the name ofthe doctor who did the research?Mrs. ROBINSON. I cannot give you the name, but he was in theArmy. It was shown that 77 percent of the Korean war veteranskilled in action averaging age 22 showed arteriosclerosis, while only11 percent of the Koreans killed in action showed signs of arterio-sclerosis, and this was done by a medical doctor with the Army,Dr. William F. Enos, office: 601 South Carlin Springs Road, Arlington,Va.
Mrs. DESMOND. We can furnish his name later. We have hisname.
Senator WILLIAMS. Well, I served in the Armed Forces for 4 yearsand I will grant you the diet was not the best then. I understandthat they have substantially improved the diet for our forces hereand abroad.
Mrs. DESMOND. Yes. This damage was presumed caused by adiet in childhood—youth.
Senator WILLIAMS. For our Armed Forces.Mrs. DESMOND. Well, then there are the dubious, even suspect,nonnutritive emulsifiers made from cotton fibers or wood pulp. Thiswe don't like. These seem popular with industries because they areless expensive than gelatin and vegetable thickeners and blend wellwith the food and beverages. One producer of a "breakfast" beveragestated carboxymethyl cellulose blended with their product as thepulp of the citrus blended with orange juice. That is quite remark-able. An example, sodium carboxymethyl cellulose has replacedgelatin in the production of commercial ice cream. It is a com-ponent of several widely advertised "breakfast" beverages. It issometimes used in cake mixes and packaged icings—also in the "fake"whipping creams. Salad dressings may contain it. Even a child'sfrozen treat, to be made at home, contains this suspect thickener.You will note in Mrs. Malstrom's, May 18, statement quotationsfrom several researchers and physicians who do not believe thisemulsifier should be permitted in food. One is Dr. Kraybill and oneis Dr. Hueper. Dr. Bicknell was very suspicious of it—the late Dr.Franklin Bicknell.

Think of the increase in consumption of this suspect emulsifier if itis permitted in candies too.
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Before permitting these no
nnutritive items in confectionery

 it

seems prudent to await report
s from the new Institute of Envi

ron-

mental Health. Instead of granting permissio
n for additions of

chemicals to candies it seems 
sensible to restudy and reevaluate

 the

1958 Food Additives Act wi
th the desire to eliminate many

 of the

several thousands of chemicals
 now appearing in processed foods

.

Senator WILLIAMS. I wonder 
if we could go back to the statemen

t

of this suspect emulsifier. Whose suspicion is this?

Mrs. DESMOND. Well, I quo
ted three. The late Dr. Franklin

Bicknell, of England, he pro
duced a very fine standard volu

me on

vitamins. He enjoyed high regard as a scientist. And our Dr.

Hueper of the National Canc
er Institute. He is now just rec

ently

retired. He received a World
 Health Organization award for

 his

cancer research. And then Dr. Kraybill of the U
.S. Public Health

Service has mentioned it. And there have been several rese
archers

at Food and Drug who have
 done some research re skin inject

ions.

Senator WILLIAMS. I was com
ing to that. Do you feel the Food

and Drug Administration h
as the ability, the knowledge, the

 staff to

define what is safe and unsaf
e in the nonnutritive area as it is ap

plied

to foods?
Mrs. DESMOND. Perhaps it ha

s by now. It has always had some

very fine scientists, but unt
il about 5 years ago it was a Cind

erella,

agency. It used to have about $6 mi
llion to operate on. I under-

stand this year it has a budge
t of $56 million. I suppose the thalido-

mide tragedy, and so forth, 
has helped increase its budget. B

ut as

I understand it, it has never 
been able to do all the research it s

hould.

It was 25 years behind in th
e study of the safety of color add

itives.

It was so understaffed for 
so many years that the first Ci

tizens

Advisory Committee which we
nt through there in 1955 said a nat

ional

catastrophe could occur if it w
ere not given adequate appropria

tions

and additional personnel.

Senator WILLIAMS. You kno
w that any new material that com

es

into use has to be pretested f
or safety by Food and Drug?

Mrs. DESMOND. Well, don't 
they go over the reports—revie

w

reports submitted by manufac
turers?

There is a possibility certain
 reports are faked; laboratory-fak

ed

reports. We have read of t
hese. McCall's magazine covered this

situation. So I would say now these sc
ientists at Food and Drug

will have to go through a lot
 of industry's reports assuming tha

t they

are valid. But if they see s
omething they do not think is scient

ifically

sound, then won't they carry
 out that research on their own? I

 do

not think FDA scientists can
 possibly carry out the research on

 3,000

additives, can they?
Senator WILLIAMS. As I und

erstand the law, they have to make
 a

determination that this substa
nce is safe.

Mrs. DESMOND. Well, theore
tically, don't they look at the resea

rch

that has been done, and if i
t looks generally valid agree?, There is

a very fine researcher, one o
f the top scientists with all the

 proper

qualifications, not just a food f
abricator, in his opinion we have n

ever

gone in depth into this. W
e have never studied the lifeti

me ex-

posures. And for a long time
 scientists have been studying e

ffects

of these additives on rats an
d mice. I have a book at home 

of the

Food Law Officials of the U.
S. on the toxicity of various drug

s and

dyes. Rats and mice are 10 times
 less sensitive than humans to
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drugs and to coloring, to many things. They seem to have cast iron,digestive systems. These animals possess sensitive skins and verysturdy stomachs. So now researchers are substituting other moreappropriate aniAials, dogs and cats, for example. FDA now uses awide variety of animals in performing safety evaluations.Senator WILLIAMS. There will always be differences of opinion, Isuppose, on what is efficacious, what is safe.MTS. DESMOND. Yes.
Senator WILLIAMS. Now, we have people that periodically solicitus and tell us that Krebiozen has been very useful in the control andtreatment of cancer. The Food and Drug Administration disagrees.There will be these differences, but we are not talking about, in thearea of food, this kind of dramatic difference. We are talking aboutthe truly bland and easily defined safe nonnutritive substance thatcan improve the product and make the product better.Mrs. DESMOND. Well, I still have doubts about sodium carboxy-methyl cellulose, and I don't like to see it in infant food.Senator WILLIAMS. I take it you are a chemist?Mrs. DESMOND. No, I am speaking, you know, as a housewife,but you can see that I have read a lot about it, and I am quotingauthorities. Our officers have attended hearings from the foodadditive hearings on. We went to the Kefauver hearings, theRibicoff hearings. We have been to water pollution, air pollution—all these hearings. And then the Humphrey hearings on drugs.Senator WILLIAMS. How about the cigarette hearings?Mrs. DESMOND. We did not bother with that because that is amatter of choice. People do not have to smoke, but people have to,eat.

Senator WILLIAMS. You make me feel very embarrassed as Iwas just about to light up.
You have a good sense of humor, Mrs. Desmond.Mrs. DESMOND. I did not mean to be disrespectful.Senator WILLIAMS. No, not at all. We like laughter, too. Thereare times for tears and there are times for laughter. In a Senatehearing a little laughter doesn't hurt.Mrs. DESMOND. May I digress to say why I am really in this?My darling husband is an Army officer discharged on a hundredpercent medical disability for cancer. He had the prognosis of amaximum life of 4 years. And he had reoccurrences of this cancer-for 7 years, but he has not had any reoccurrences for 3 years.Walter Reed is amazed because this man should be dead. Now,he can't help but get pesticides in his diet, but I make all of his food,prepare it from scratch especially after going to hearings, afterreading—I felt this was necessary. Some people ask, when there arehonest differences of scientific opinion, what can you do? I say well,I'm going to take the opinions of scientists who say let's be cautious.Our bodies are old fashioned. Let's give a full test. So in doing thisI have shielded my husband from all these substances I considersuspect. I have been making my own mayonnaise, bread, ice cream,everything like that, and now my husband cannot even stand to eatout. It tastes so good at home. I have just spoiled him. It hasbeen a little hard on me once in a while.Senator WILLIAMS. I bet you never have seen a TV dinner.Mrs. DESMOND. Not in our house; no, sir.
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Senator WILLIAMS. This is the way it used to be on the fa
rm.

MTS. DESMOND. Yes.
Senator WILLIAMS. We used to grow everything, raise ev

erything.

'Churn the butter.
Mrs. DESMOND. I have not gotten to that yet.

Senator WILLIAMS. It used to be a full-time occupation
. Eating

and getting ready was a full-time occupation for my 
mother and

grandmother.
Mrs. DESMOND. I remember the day.
Senator WILLIAMS. There was no time to be member

s of the

Federation of Homemakers.
Mrs. DESMOND. I do all the cooking and it smells so good

 when we

are sitting in there looking at TV while the bread is 
baking in the

evening. There is time for cooking and for this volunteer effort.

Senator WILLIAMS. Well, I think I am just going to sur
prise you

with a visit one day.
Mrs. DESMOND. Don't surprise me. Let me know beca

use I do

not bake it—you know, with just two you only bake it o
nce a week.

But I will be glad to cook a good meal, bake a cake.

The argument of the candy industry that it should be per
mitted to

employ the same additives permitted in baby foods bro
ught to the

attention of federation officers a serious oversight in the
 Food Addi-

tives Act of 1858. For several years our membership has been con-

cerned to see a definite trend of adding a widening varie
ty of additives

to infant foods. We have on several occasions called this 
trend to the

attention of the chairmen of the Appropriations Subcommittees

studying the budget needs of FDA. Here we quote fr
om the World

Health Organization Technical Report Series No. 228, page 6,

"Baby Food."
While the use of food additives is not a point of pr

imary consideration in this

report, there is one class of foods to which special refer
ence must be made. Foods

that are specifically prepared for babies require se
parate consideration from all

other foods as regards the use of food additives an
d toxicological risks. The

reason for this is that the detoxicating mechanisms th
at are effective in the more

mature individual may be ineffective in the baby.
 The committee strongly

urges that baby foods should be prepared withou
t food additives, if possible.

If the use of a food additive is necessary in a baby food
, great caution should be

,exercised both in the choice of additive and in the le
vel of use.

If I may digress, I have an aged dog, over 13 years, w
hom I took

to the very finest veterinarian in Arlington. Her kidneys com-

pletely stopped functioning. The veterinarian prescribed 
unprocessed

food. We gave the dog mineral water such as President
 Eisenhower

drinks. We get it, too, now.
Senator WILLIAMS. I am with you in that department fo

ur square.

Mrs. DESMOND. The dog has flourished, but the funny 
thing was

this: I asked the veterinarian if I could give her some st
rained baby

meat for lunch and he said, "Oh, my gracious, no. 
Not only is

the protein of poor quality, but she can't stand all tho
se poisons."

So apparently my grandson can eat this baby food, but n
ot my aged

doe,. It is extraordinary.
enator WILLIAMS. How does your grandson feel these day

s?

Mrs. DESMOND. He ate his baby food in 1960 before a lot 
of these

things that I am going to mention were permitted and h
e was breast

fed. You can imagine that I stood over my daughter and sa
w that

she ate properly when nursing him.
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When Dr. John 0. Nestor testified (Mar. 20, 1963) before SenatorHumphrey's special subcommittee reviewing cooperation on drugpolicies among FDA, NIII, Veterans' Administratio ,n and otheragencies (pt. 3) "Interagency Coordination in Drug Research andRegulation" it was recognized in his testimony that infants and evensmall children cannot handle certain medications even in greatlyreduced dosages that adults metabolize. Illustrations of this inabilityof immature bodies to detoxicate certain medications considered"safe" for adults were given (pp. 777-1028). Yet additives assumed"safe" for adults are presently permitted in baby fare under the 1958Additives Act. Perhaps when the Food Additives Act was beingwritten, studied, and acted on this situation of a variety of additivespermitted to process baby foods did not exist and therefore was notforeseen as a future problem. Let us hope that an alerted Congresswill move with due speed to correct this unfortunate oversight by anamendment to said Food Additives Act of 1958 in which additivesto be permitted in infant foods will be approved under a specialclassification of the 1958 act.
We have already set that in motion. We have written to SenatorHill, to Commissioner Larrick and to Representatives Fogarty andDelaney, about this need for a corrective amendment.It was alarming to discover sodium nitrite in infant strained ham,junior franks and even in meat sticks—previously free of this toxicpreservation and coloring agent. One manufacturer has initiated thepractice of utilizing sodium carboxymethyl cellulose in its strainedinfant chicken as an emulsifier. Therefore it seems wise to permitFDA to approve the additives to be used in baby meats rather thanthe USDA. Officers noted that "artificial" vanillin is being placedin one manufacturer's custard for infants. A "new" baby dessert isusing calcium sulfate cleared by FDA for preventing "bleeding" incottage cheese. That is a very refined dehydrated form of plaster ofparis.
In pleading for caution in the use of additives attention is directedto the disgraceful place of our country with regard to deaths of infants1 week to 1 year of age. The U.S. Public Health Service reports weplace 10th—the wealthiest country in the world—spending annuallyhundreds of millions for research to learn the causes of our ills andtheir treatment. To bolster this plea for caution, we quote brieflyfrom the Sanderson Well lecture by the late Sir Edward Mellanby on"Food Manipulation" appearing in the British Medical Journal,October 13, 1951:
Even when such chemical substances have passed through a battery of testsfrom the point of view of toxicology, unexpected harmful results have oftenultimately been demonstrated.
It was Sir Mellanby whose test on dogs proved agene, a bleachfor flour, could cause running fits and death if these animals werefed exclusively on bread. This warning reminds us that coumarinwas banned in 1954 after 75 years of use as a flavoring component.Safforole, a beverage flavoring primarily, is now banned after years.of use. So are many dyes previously regarded as safe under old-fashioned tests.
Reflect on the horror of the tragically deformed Thalidomidebabies and the present reports that several antinausea drugs undercertain conditions may be responsible too for birth deformities.
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Boric acid not too long ago was considered safe to bathe the eyes
 of

babies and its ointment used to soften their skin. Now it is considered

too toxic.
Here is warning from the so-called Gross committee's report to the

Surgeon General (Nov. 1, 1961), "Environmental Health Proble
ms,"

pages 149-150:
Undigestible materials, such as alginate, pectin or modified cellulose, are

often substituted for normal food ingredients in an effort to
 improve texture and

keeping quantities or to lower calorie value and cost. If carried to excess, such

modifications may have serious nutritional consequences to cert
ain segments of the

population. There are, in fact, hundreds of other artificial sub
stances being used

in the manufacture of foods to improve texture, flavor, color, and stability. Apa
rt

from their intended uses, these substances have physiological p
otentials which are,

in may instances, incompletely explored at the present tim
e.

It does not seem wise to include plastic or metal trinkets inside

candy packets for the records prove that small children mistak
enly

bite on them and are hurt. Last session Representative Fogarty

warned of this particular hazard to children's mouths and teeth wh
en

a similar bill was under discussion. These trinkets are not safe mix
ed

with candies in vending machines. This federation does not approve

of talc, banned by Congress in 1906, now being permitted in can
dies.

It does not seem "safe" to permit mineral oil instead of butt
er or

vegetable oils for lubricating candy "slabs."
I don't know anything about the molds. I have only read of t

he

candy slabs.
The candy manufacturers of the United States enjoy a splend

id

reputation both here and abroad for the quality of their prod
ucts—

their integrity—their modern methods, efficient machinery. It would

be a pity to destroy this public confidence and approval by r
elaxing

the high standards governing candy production today, merely 
to add

shelf life to its products, but perhaps ultimately jeopardizi
ng the

health of small children, its principal customers. The candyi
nakers

enjoy economic health. There seems no justification for lowering

regulations which have enhanced this good reputation.

Mr. Chairman, we are confident your subcommittee after though
tful

study of all the factors will not permit candy ingredients to b
e so

lowered that conditions prevalent before 1906 will again pre
vail.

Thank you for this opportunity to express the views and conc
ern of

our members.
Senator WILLIAMS. Well, there is no fear on that last score, 

Mrs.

Desmond. What we are trying to do is not go back to '1906,
 but

permit the candy industry to come up to 1965 and stay with
 the

advances that have come in foods. You know, your stateme
nt is a,

strong indictment, stronger of course on the food processors tha
n any-

body else. Food is what keeps us going. I am afraid I must disagree

on the general indictments. I think you will find that both
 infant

mortality rates are decreasing and life expectancy for everyb
ody is

increasing.
Mrs. DESMOND. It had until the last decade, and I understand th

at

in the last decade, 1954-64, the life expectancy in the United 
States,

despite all of our strides in surgery and scientific advances, h
as not

increased; but it increased in comparable countries, of compar
able

culture.
Senator WILLIAMS. Well, of course, I think there is a divine 

ceiling

on the utlimate life expectancy. While there are those whom we
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particularly like and hope will live as long as Moses, to be 120, thereis a ceiling. But I think we will have the staff look at these—I knowthe life insurance folks, their tables of expectancy are going up.There is a man in the back shaking his head violently no.VOICE FROM FLOOR. My agent tells me no, sir.
Senator WILLIAMS. Well, is he here?
VOICE FROM FLOOR. No, sir, but I have a paper here that I couldgive you that will support this.
Senator WILLIAMS. Well, this is a matter that can be examined,and I think it would be a short bit of research.
(The latest available information is as follows:)

TABLE 1.—Tables of expectancy of life insurance companies

1940 
1950
1955_
1960 
1963

Year
Life expect-
ancy at
birth

Infant deaths
per 1,000

population

62,9 M. 9
68.2 33.0
69. 5 28. 5
69. 7 27.0
69. 9 25.4

Source: U.S. Public Health Service, Department of Health, Education, and Welfare.

Senator WILLIAMS. Just fill us in about your organization of home-makers, Mrs. Desmond. You are the president?
Mrs. DESMOND. Yes.
Senator WILLIAMS. It is a national organization?
Mrs. DESMOND. No, it is not national, but it is nationwide, becausethe board members are all here, except honorary members; they areall in this area, and we decide the policies and what our goals will be,and our members throughout the country receive a newsletter.They will receive a copy of this statement. Any statement that isgiven by Mrs. Malstrom or myself, or any other officers, the memberswill receive. And if, of course, a member is dissatisfied, she does nothave to remain with us.
Senator WILLIAMS. How many members do you consider you have?Mrs. DESMOND. We are only 6 years old.
Senator WILLIAMS. I beg your pardon?
Mrs. DESMOND. We have never mentioned it because we areonly 6 years old. We started out at a time when it was unpopularto speak about pesticide residues or excessive processing of foods.Before Thalidomide and the White House report and all these hear-ings on pollution. So at that time we had to make our friends andrelatives captive members. But now people write in, people we donot know, asking us to send application forms. They want to belongwith us. Of course, they are all women.
Senator WILLIAMS. You have supported us in our efforts here topass effective, meaningful legislation dealing with air and waterpollution, I believe.
Mrs. DESMOND. Well, we have attended these hearings. You know,we are a small group and we volunteer our time, and we are certainlyin favor of pollution control. We have attended the hearings onthese problems. We have not always presented statements becauseof limited time but we have statements on the illicit drug act—am-
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phetamines and barbituates. This type of legislation: color additives,

i
legislation for laboratory animals. 

We supported Secretary Flem-

ming n the anti-cancer-clause battle
 and now we are really getting

our stride. We want this full-time
 House Committee on Health and

Safety to consider exclusively the 
protection of people. Then we

also want to have an amendment to t
he Food Additives Act of 1958.

Senator WILLIAMS. Did you suppo
rt Secretary Flemming in his

judicial determinations when amino
triazole was in the cranberry

picture?
Mrs. DESMOND. We supported Com

missioner Larrick and Secre-

tary Flemming, and reminded the 
cranberry people that the FDA

inspectors had been taken away fro
m other tasks to inspect cran-

berries for contamination with aminot
riazole.

Senator WILLIAMS. The Government 
indemnified the cranberry pro-

ducers for that mistake.
Mrs. DESMOND. I understand to resto

re their public image through

advertising.
Senator WILLIAMS. Well, a lot of t

hem to save themselves from

bankruptcy.
Mrs. DESMOND. I always eat cranbe

rries now, you know. I hope

they are very thoroughly inspected. 
You know, we read all the press

releases from Secretary Flemming's 
office and we never thought the

newspapers in this area carried the f
ull story because the cranberry

growers broke faith with Food and
 Drug and took contaminated

cranberries right out of storage and 
sent them to market. The Food

and Drug had no reliable method of 
detecting this poison. Suddenly

Food and Drug developed a detect
ion method and learned of this

breach of faith, and that is why D
epartment of Health, Education,

and Welfare had to make this publi
c expose of the cranberry situation.

Senator WILLIAMS. Thank you very
 much.

Mrs. DESMOND. You are welcome.

Senator WILLAIMS. I hope you will
 come back frequently when

we are about to do the business of i
mproving our society.

Mrs. DESMOND. Thank you.
Senator WILLIAMS. Finally, Mr. Ro

ger Folz, of Chicago, director

and past president of the Nationa
l Vendors Association, and Mr.

Donald Mitchell, of Chicago, genera
l counsel. Gentlemen.

You knew you were going to be me
ntioned here and that is why

you are here, although I know you h
eard the discussion we had when

Senator Javits was here that we are
 dealing, this legislation does not

deal with your area of business a
ctivity. It just deals with the

manufacturer of candy free of imb
edded articles, but permitting

nonnutritive safe substances to be
 used. So what you are really-

talking to is something that might
 be considered here by this com-

mittee at another time if legislation
 is developed. But we are glad

to give you the floor because you 
were mentioned.

STATEMENT OF ROGER FOLZ, 
DIRECTOR AND PAST PRESIDE

NT,

NATIONAL VENDORS ASSOCIA
TION; ACCOMPANIED BY DONA

LD

A. MITCHELL, GENERAL COUN
SEL

Mr. MITCHELL. Senator, I think ou
r statement will fully disclose

that we do not oppose the act as it
 has been interpreted by the court

today, and any amendment that wou
ld favor the use of nonnutritives
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by the candy industry, as pointed out today, we would not oppose,nor would we oppose the existing standards insofar as the imbeddingof trinkets as interpreted by the courts.Mr. FoLz. My name is Roger Folz. I am from Oceanside, N.Y.Mr. Mitchell is from Chicago. I am president of the New York BulkVendors Association, and I am a director and past president of theNational Vendors Association.The National Vendors Association is a national associationcomprised of operators, manufacturers, and distributors of bulkvending machines and equipment, throughout the United States ofAmerica.
Bulk vending machines primarily offer for sale colored gumballs,nuts, hard candy, jellybeans, and trinkets, in penny portions. Thesemachines may be found in almost every supermarket, neighborhoodgrocery store, drug store, toy store, or similar locations in this country.Many such machines are operated in conjunction with and for thebenefit of local charities and many more as an additional source ofincome, on a part-time basis by postmen, firemen and others seekingadditional funds with which to raise a family and ultimate retirementincome.
The industry is geared primarily to furnish products to children.We are the group that vends ball gum, nuts, and miniature toys and-charms in the 1-cent vending machines. Because of these machinesmany a child's face has been changed from tears to smiles—and wesincerely believe we have developed healthy and happy appetites anddiversions for children from 3 to 60.Some years ago, the very foundation of this industry was threatenedin a landmark case, U.S. v. Cavalier Vending, filed by the Food andDrug Administration, under section 402, wherein the Department-sought to condemn as adulterated, per se, a bulk vending machine in•which plastic trinkets were mixed with gumboils.The Department conceded that the gum was not adulterated anddid not of itself fall within the condemnation of the act, but took theposition that the mingling resulted in an "indistinguishable mass offood" which contained trinkets within the meaning of the act and thatthe giving of trinkets along with the sale of candy or gum does not addanything to the articles of food for consumption, nor, do they affect sucharticles in any way.

The Cavalier decision was rendered some 14 years ago, and we knowof no public need which should cause Congress to overrule its effect.We estimate that there are well over 1 million bulk vending machinesin operation in the United States and yet, as an association, we knowof no serious cases of injury to health as a result of such commingling.As a matter of fact, our industry has one of the lowest product lia-bility insurance rates in the food industry. We know of no one eversubstantiating a claim of illness as a result of chewing gum or eatingcandy from a bulk vending machine. •It is true that children are prone to swallow inedible objects suchas stones, marbles, pins, rattles, nipples, and other similar objects.We can only presume that a child old enough to master the operationof the vending machine, is old enough to distinguish between a trinketand a piece of candy or gum.History would certainly indicate this to be the fact. We do notargue with the danger of nonfunctional inedible objects being imbedded
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in confections. We have no obje
ction to the provisions of section

 402

as they are interpreted by the Ca
valier decision.

However, we have little doubt tha
t if doctors were polled concerni

ng

injuries to children, they would
 list a number of instances in 

which

children were cut by a table kn
ife, speared by a fork, caught 

by a

fishhook, hit by a baseball, beca
me ill through overeating, coughe

d on

chicken or fishbones, chipped teet
h on cherry pits, and on and on a

nd

on, illustration after illustration. 
Yet, in all these instances, obviou

sly

the risks of living and the occasi
onal injuries occasioned thereby, 

are

a part of maturation.
Our entire industry would be

 irreparably damaged financi
ally

and possibly be put out of bus
iness if such an amendment 

were

passed, and we strongly concur
 with the report of the Hous

e of

Representatives subcommittee 
which reported there is no t

hreat

to the public health sufficient to
 warrant the adoption of any am

end-

ment which would have disast
rous consequences for a segm

ent

of our domestic industry.
Thank you for your consideratio

n, Mr. Chairman.

Senator WILLIAMS. Thank you v
ery much. How did you det

er-

mine that your insurance rate co
mpares so favorably with insur

ance

rates in other industries that are 
dealing with food?

Mr. MITCHELL. We checked it wi
th our insurance broker. T

he

National Vendors Association ha
s its own insurance program 

and

has had for 10 years. And all of our members are ins
ured with the

same company. And we, therefor
e, have statistics, at least our br

oker

has and we know what our rates
 have been and our statistics a

nd

our brokerage rates have shown o
nly a reduction in rates rather t

han

an increased rate for liability an
d product liability.

Senator WILLIAMS. Interesting a
nd demonstrative of the min

imal

problem here is the hazard to young
sters. You cannot be a tot a

nd

operate a lot of these machines.

Mr. MITCHELL. Senator, it takes 
a certain degree of maturity 

in

corder to operate what psychologi
sts would call a complicated devi

ce,

which a vending machine is to 
a child. Basically, infant children

are prone to swallow inedible obje
cts. Children that crawl naturally

pick up stones. They swallow them. However, a child that is old

.enough to operate a vending ma
chine is old enough to know w

hat

he wants out of it and to disting
uish between the trinket and the

piece of gum or the piece of can
dy which he gets from the machine

.

He does not get an indistinguisha
ble mass of objects that he can

not

distinguish.
Senator WILLIAMS. Well, if it w

ere otherwise, I would think yo
u

fellows would spend most of your
 day in court defending lawsuits.

Mr. FoLz. Correct.
Senator WILLIAMS. Because any

body that has any problem wi
th

food—we had an outbreak of fo
od poisoning in one of our reso

rt

cities some years ago. Better than 50 percent of the pe
ople got a

lawyer before they got a doctor
. You hear from the folks that

 are

suffering. I have tried some cases
 dealing with a carbonated beverage

bottle that exploded. They sue.

Thank you very much.
Mr. FoLz. Thank you, Senator.
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Senator WILLIAMS. We have no further scheduled witnesses thismorning. If there are any other statements other members wouldwant to submit we will keep the record open until early next week.At this point I will insert in the record a statement from SenatorScott and various letters received.(The statement and letters follow:)

STATEMENT BY HON. HUGH SCOTT, A U.S. SENATOR FROM THESTATE OF PENNSYLVANIA
Senator SCOTT. As you know, I am . one of the two initial sponsors ofS. 1839, which ultimately acquired a total of 16 sponsors. This is acompanion bill to H.R. 7042 concerning which your special subcom-mittee is currently holding hearings.It is readily admitted that, near the turn of the century, there mayhave been good reason for the discriminatory prohibition of the use ofnonnutritive additives in the production of candy. Unscrupulousmakers, in a quest for greater profits, added unsafe substances merelyto increase bulk and weight. But as the years have gone forward,so has scientific development. Emulsifiers, stabilizers, preserv4ives,arid other additives have been developed which, while nonnutritive,nevertheless aid in the production process and impart desirablequalities to food products. Although these are commonly used andadded by all the other food industries, they cannot now be used incandy.

Such needless discrimination cannot be justified because of an in-ability to determine which of these additives are safe for humanconsumption. I want to emphasize that the bill covers only thoseadditives which, according to the Food Additive Amendment of 1958,have already been certified as safe by the Food and Drug Administra-tion. No special favor to the confectionery industry is involved.A further objection, that rescinding the prohibition of nonnutritiveadditives to candy would allow the "commingling" of trinkets and othertoy objects—which would be dangerous if swallowed—ignores themore basic fact that the prohibition of "commingling" would have to-be industrywide to be either effective or fair. Such prohibition shouldnot be considered in connection with the "nonnutritives" bill, sincethis applies only to section 402(d) of the Federal Food and DrugAct, the confections section.What is at issue here is an unfair and archaic regulation whichhas been carried over from previously necessary legislation. Thiscarryover has had the detrimental effect of withholding from themarket many beneficial product qualities which could be given tocandy by newly developed, safe, nonnutritive additives.The Food and Drug Administration has told the industry that itwould support an amendment permitting confectionery makers to usethe same substances already available to the rest of the food industry,provided that the FDA approve such use by the issuance of anindividual regulation in each case. Rather than taking such anindividualistic and cumbersome approach, S. 1839 would remove thepresent discrimination and place the confectionery industry on thesame basis as the other segments of the food industry. I support theproposed bill in the firm belief that it is just and proper that this bedone.
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NATIONAL CONSUMERS LEAGUE,
Washington, D.C., August 31, 1965.

Hon. HARRISON A. WILLIAMS, Jr.,

Chairman, Special Subcommittee on H.R.
 7042, Committee on Labor and Public

Welfare, U.S. Senate, Washington, D.C.

DEAR SENATOR WILLIAMS: The National
 Consumers League wishes to go on

record in opposition to H.R. 7042.

Since its organization in 1899, the leag
ue has supported legislation which will

provide the consumer with pure, safe pro
ducts, and has closely associated itself

with major reforms such as the pure f
ood and drug law. We oppose H.R. 7042

because we feel that its passage would 
substantially weaken this important con-

sumer safeguard.
In effect, H.R. 7042 would (with minor e

xceptions concerning alcohol) nullify

section 402(d) of the Federal Food, Drug
, and Cosmetic Act. This section now

provides that a confectionery may not 
contain any nonnutritive article or sub-

stance except authorized coloring, harmle
ss flavoring, harmless resinous glaze not

in excess of four-tenths of 1 percent, nat
ural gum, and pectin. If enacted, H.R.

7042 would allow manufacturers to add 
cheap fillers such as white clay, talc, and

barytes into candy merely in order to subs
titute less expensive substances for the

nutritive ingredients now permitted.

The industry has argued that many o
f these materials now banned in the

manufacture of candy are already allowed
 in food products, including baby foods.

This, it seems to us, is more reason to fo
rbid their inclusion in candy. The full

cumulative effects of increased ingestion
 of such ingredients is not yet known.

Indeed, the increase in infantile hypercal
cemia has already caused the Food and

Drug Administration to issue regulations re
ducing the amount of vitamin D in food

products, in the hope that this would resu
lt in less calcium being absorbed by the

blood of infants. To permit the inclusi
on of more calcium products in candy

would hardly seem to be indicated in the
 face of this present threat to the heart

and mental normality of infants.
Furthermore, the confectionery industr

y argues that it merely seeks the right

to use safe nonnutritive substances in 
the manufacturing process when such

substances serve a useful technological 
purpose. This is probably the intent of

the majority of the candy manufacture
rs. But passage of this bill would leave

us open to the practices of the few 
unscrupulous manufacturers, and to the

irreparable damage they might cause to
 the health and welfare of the Nation,

especially of our children.
The league would not oppose an amendm

ent to section 402(d) as suggested

by Commissioner Larrick of the FDA in 
his testimony, and submitted previously

in the Department's report of August 18
, 1965, which would allow the industry

to use safe nonnutritive substances dee
med by the FDA to have a technologica

l

value in the production of confectione
ry. We believe that candy, because of

its special appeal to children, should co
ntinue to be considered a separate food

under the law. Not only are children unsophisticated c
onsumers, they are also

less able to safely assimilate certain c
hemicals into their systems. Chemicals

that show no effect on adults may be to
xic to children. Therefore, stricter pre-

cautions must be used when dealing with
 a food such as candy. We believe it

is extremely important that the FDA 
approve each additive included in candy

manufacture. Possibly the old adage "An ounce of prev
ention is worth a pound

of cure" should be our guideline.
The league is also opposed to the embedd

ing of trinkets of plastic, metal, and

other materials in candy, as prohibite
d by the present law, as well as to the

commingling of such items in candy mac
hines, which the present law apparentl

y

does not forbid.
Candy manufacturers in the United St

ates enjoy a reputation for products of

high quality. The public has confidence in the puri
ty and wholesomeness of

candy. The economic position of the industry is
 sound, and, if the popularity

of their product is any criterion, their ec
onomic position is secure. The league

believes that it is in the best interest of 
the industry as well as of every U.S.

citizen that nothing be done to impai
r the purity and wholesomeness of thi

s

product by weakening the Federal Food, 
Drug, and Cosmetic Act. We therefore

strongly urge that your committee vote a
gainst H.R. 7042.

We respectfully request that this letter 
be made a part of the record of your

hearings.
Sincerely yours, SARAH H. NEWMAN, General Secretary

.



42 AMEND THE FEDERAL FOOD, DRUG, AND COSMETIC ACT

Hon. HARRISON WILLIAMS,
Chairman, Special Subcommittee,
Labor and Public Welfare Committee,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: It is understood that your special subcommittee is nowconducting hearings on H.R. 7042, by Representative Macdonald, and S. 1839,by Senator Hartke add 15 other Senators, to amend section 402(d) of the Federal'Food, Drug, and Cosmetic Act which applies only to confectionery so that theconfectionery industry will be placed on the same basis as all other food industriesin the use of food additives which the Food and Drug Administration determinesto be safe for food use.
When the Food Additives Amendment of 1958 was enacted to insure the safety-of all additives used in all foods, it was the first time the Food and Drug Adminis-tration acquired fully effective control over additives used by all food industries.In the case of the confectionery industry, however, with the cooperation of theindustry, the Food and Drug Administration's control began in 1906 with the-Food and Drug Act of that year. At that time the yardstick used was nutritive-ness. It was again applied in the Federal Food, Drug, and Cosmetic Act of 1938.That is an outdated and illogical gage today for determining food wholesomenessand I believe Congress was right in 1958 in limiting the function of the Foodand Drug Administration to determining the safety of an additive for food userather than its technological value which is a function of the manufacturer.After the Food Additives Amendment of 1958 was enacted I think the Foodand Drug Administration should have proposed promptly an amendment to'section 402(d), as is now proposed in H.R. 7042 and S. 1839. Instead the de-partment has taken a position of wanting to apply a double standard to confec-tionery while applying only a single standard to every other food industry andthereby penalizing the confectionery industry for its past cooperation.Representing a member firm of the confection industry, I strongly urge thefavorable consideration of H.R. 7042 and S. 1839. Placing our industry on thesame basis as others in the food industries is only right and fair.Cordially yours,

J. W. FEIGHNER,
President, Tom Huston Peanut Co.

Re: Nonnutritive substances in candy.
Hon. HARRISON A. WILLIAMS, JR.,
Senate Office Building, Washington, D.C.
DEAR SENATOR WILLIAMS: We understand that you are the chairman of aspecial subcommittee to consider H.R. 7042 which would permit the use ofnonnutritive substances in confectionery.
We wish to advise you of our strong support for the bill without any cripplingamendments. We particularly oppose any special additive control over candyingredients.
Our interest in this matter comes from our position as a manufacturer ofcyclamates (artificial sweeteners) which could be used in candy if the bill werepassed. These artificial sweeteners are generally recognized as safe by FDA.and are, therefore, not food additives although they are nonnutritive.Sincerely yours,

T. R. MULCAHY,
Director of Public Affairs.

Senator WILLIAMS. Thank you, all of you who participated. It.was a very illuminating and enjoyable morning.
. (Whereupon, at 12:20 p.m., the hearing was adjourned.)

AUGUST 23, 1965.

THE PILLSBURY CO.,
Minneapolis, Minn., August 5, 1965.
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