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AMENDM ENTS TO THE  COMM UNICATIONS ACT OF 1934
TUESD A Y , SE P T E M B E R  14 , 19 65

H o u se  of  R e pr e se n t a t iv e s , 
C om m it tee  on  I n t e r st a t e  an d F o reig n  C om m erce ,

Washing ton,  D.C.

Th e comm itte e met  a t 1:50 p.m ., pu rsua nt  to call, in room 2123. 
Ray bu rn  Bui lding, Ho n. Ore n Ha rri s (chairm an)  presid ing .

Th e C hairma n. At  th is tim e th e com mittee  will mak e a reco rd on 
bills S. 903, S. 1554, and  S. 1948.

(S. 903, S. 1554, S. 1948, a nd  de pa rtm en t rep or ts on S. 903 follow:)

[S. 903, 89th Cong., 1st sess.]

AN  AC T To  amend  the Comm unications A ct of 1934, as amended, w ith  respect to pain ting, illum inatio n, 
and  d ism antleme nt of radio towers

Be it enacted by the Senate and House of Representatives o f the United Stales of 
America in Congress assembled, Tha t section 303 (q) of the Communica tions  Act 
of 1934 (47 U.S.C. 303(q)) is amended by insert ing after the period at  the  end 
thereof th e following: “The pe rm ittee  or licensee shall mainta in the  pain ting 
and /or  illumination of t he  tower as prescr ibed by the Commission  pursuant  to 
this section. In the  event th at  th e tower  ceases to  be licensed by the  Com­
mission for  th e transmiss ion of rad io energy, the  owner of the  tow er shall mainta in 
the  prescribed pain ting and /or illumination  of such tower unt il it is dismant led, 
and the Commission may requ ire th e owner to dismantle  and  remove the tower 
when the Administ rator  of th e Fed era l Aviation Agency determines th at  there is 
a reasonable possibi lity that  it may  constitute a menace to  air navigatio n.

Passed the Senate July 30, 1965. ___
Attest:  FELTON  M. JOH NST ON,

Secretary.

[S. 1554, 89th Cong., 1st sess.]

AN  ACT  To amend  subsection (b) of section  214 and subsection (c) (1) of section  222 of the Communications 
Act  of 1934, as amended, in order to subs tit ute the  Secretary of Defense (rather than  the  Secretaries of 
the A rm y and the  Navy) as th e person entit led  to receive official notice of the filing of cert ain applications  
in the common carrier service

Be it enacted by the Senate and House of Representatives of the United States of 
America in  Congress assembled, Th at  subsection (b) of section 214 of the  Com­
munications Act of 1934, as amended (47 U.S.C. 214(b)), is am ended by deleting 
from the first sentence thereof “th e Secretary  of the  Army, the Secretary  of the 
Na vy ,” and inser ting in lieu ther eof  “th e Secretary of Defense”.

Sec. 2. Th at  subsection (c)(1) of section 222 of the  Comm unica tions  Act of 
1934, as amended, is amended by dele ting from the  first sentence thereof “the 
Secreta ry of the  Army,” and  “th e Secre tary of the Na vy ,” and  inser ting in 
lieu thereof “the Secre tary of Defense ,” immediately after “Secret ary of State ,”
in such sentence.

Passed  t he  Senate  July  30, 1965. 
Attest: FELT ON M. JOH NST ON,

Secretary.
1
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[S. 1948, 89th Cong., 1st sess.]
AN  AC T To amend the Communicat ions Act  of 1934, as am ended, with  respect  to commissioners, employees, and executive reserv ists of th e Federal Comm unications Commission
Be it enacted by the Senate and House of  Representatives of the United States of  America in Congress assembled, Th at  subsection  (b) of section 4 of the Communi­cations  Act of 1934, as amended , is amende d to read as follows:
“ (b) (1) Each member of the Commission shall be a citizen of the  United States . A commiss ioner shall not engage in any other business, vocation, profession, or employment. He shall not, for a perio d of one year  following t he  te rmination of his service as a commissioner, rep resent  any  person before the  Commiss ion in a professional capac ity, except th at  th is  restr iction shall not apply to  any  commis­sioner who has served t he full term  for which he was appointed . No t more tha n four members of th e Commission shall  be members of the  same pol itica l par ty.“ (2) No member of the  Commiss ion or person in its employ shall have a financial i nte res t in, be employed by, or have any official rela tion t o—“ (A) any  person engaged in rad io broadcasting;

“ (B) any person engaged in communicat ion by wire or radio as a common carrier;
“ (C) any  person a su bstant ial  pa rt of whose activities  consis ts of the m anu ­fac ture or sale of radio apparatus for wire or rad io communica tion;“ (D) any  person a su bstant ial  pa rt of whose activities  consists of the insta l­lation, servicing, operation, or mainten ance of appa ratu s used for the tra ns ­mission of communications by wire or rad io;
“ (E) any  person a s ubstantial pa rt of whose activit ies consists of the pro­viding of services to any othe r person a substan tial  pa rt of whose activities consists of radio broadcasting or communicat ions by wire o r r adio  as a com­mon carr ier; or
“ (F) a holding company, mu tual fund, or other investm ent  company whose investments are concentrated subs tant ially in the  areas covered by clauses (A) through (E) of this par agr aph  (2).

“ (3) Pa rag rap h (2) of subsection (b) of th is section shall not app ly—“ (A) to a ‘special Government employee’ as defined in section 202(a) of cha pter 11 of tit le 18 of the Uni ted States Code; or
“ (B) to persons acting as executive reservists  pur suant to  subsec tion (e) of sect ion 710 of th e Defense Produc tion  Act of 1950, as amended (69 Sta t. 583; 50 U.S.C. App. 2160 (e)), and (i) not otherwise employed by the  Gov­ernment in a full-time capacity,  or (ii) when employed full time in time of war or during periods of n atio nal  emergency declared by the  Pres iden t.“ (4) Parag rap h (2) of subsection (b) of this  section shall not  app ly if the com­missioner or employee advises the Government official respons ible for appoint­ment to his position of all per tinent  circumstances  and receives a wr itte n deter­mina tion made  by such official th at  the financial interest, employment, or official rela tion to  a person described in parag rap h (2) is not  so sub sta nti al as to be deemed likely to affect the integrity of the  services which the  Gov ernm ent may expect from such commissioner or employee.”

Sec. 2. The  second sentence of subsec tion (j) of section 4 of the Communica­tions Act of 1934, as amended, is he reby repealed.
Passed  the Senate August 3, 1965.
Attes t: Felton M. J ohnston,

Secretary.

Execu tive  Office of the P resid ent,
Bureau of the Budget,

W ashington, D.C., September 1, 1965.Hon. Oren H arris,
Chairman, Committee on 1 nlerstate and Foreign Commerce,House of Representatives,
Washington, D.C.

Dear Mr. Chairman: This is in response to your request for the  views of the Bureau of the Budget on S. 903, an act  to amend the  Communica tions  Act of 1934, as amended, with respe ct to  pain ting , illumination , and  dismantlement of radio towers.
S. 903 would autho rize the Federal  Communications Commission to require the  painting and illumination of aba ndone d radio towers unt il the ir dismantle­ment . It  would also empower th e Federal  Communications Commission to requi re dism antl eme nt of unused towers when the  Adm inist rator of the Federa l
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Aviation  Agency determines th at  a tow er constitute s a menace to  air  naviga tion. 
There  would be no objection from th e stan dpo int of the  admini str ati on ’s pro­

gram to ena ctm ent  of S. 903.
Sincerely yours, P hillip S. H ughes, 

As sis tant  Director for Legislative Reference.

Federal Communications Commission,
Washington, D.C., Au gu st 12, 1965.

lio n.  Oren H arris,
Chairman, Committee on Interstate and  Foreign Commerce,
House of Representatives ,
Washing ton,  D.C.

Dear Mr. C hairman: This will acknowledge receipt of your  le tte r of August 6, 
enclosing for the  Commission’s comments on S. 903, an act to amend the  Com­
munications Act of 1934, as amended, with repsect to paint ing, illum ination, and 
dism ant lem ent  of radio towers. S. 903 was approved by the  Senate on July  30, 
1965.

This measure  is part of the  Commission’s legislative program for the 1st session 
of th e 89th  Congress and was t ransmitt ed  to  the Speaker of the House on Decem­
ber 31, 1964. It  was ther eaf ter referre d to your committee bu t has not been 
introduced in the  House.

The  Commission supported  such legisla tion in tes timony before you r committee 
on February  18, 1965, dealing with  House Join t Resolu tion 261 and before the 
Subcomm ittee  on Communications  of the Senate Commerce Com mit tee on June  
23, 1965. We have no fur ther  comm ent to make o ther  th an  t ha t con taine d in our 
mem orandum of explanation which accompan ied our proposal, a copy of which is 
enclosed.

Yours sincerely, Rosel II. H yde, Acting Chairm an.

E xplanation of P roposed Amendment to Section 303(q) of the  Communi­
cations Act of 1934, Relating to the Painting , I llumination, and 
Dismantlement of Abandoned R adio Towers

This prop osal  would amend section 303(q) of the Communica tions  Act of
1934 to requ ire that  abandoned or unused radio towers continue to meet the 
same painting and  lighting requ irem ents  th at  would be applicable if such towers 
were being used in connection with the transmission of radio energy pursuant 
to license issued by the Federa l Communications Commission (47 U.S.C. 303(q)). 
I t fur the r empowers the Commission to direct  dism antle ment of such towers 
when the Adm inist rator of the  Federal  Aviation Agency determines that  there 
is a reasonable  possibility that  they ma y cons titute a menace to air  navigation.

Concern has been expressed by aviatio n interests, both Governm ent and 
non-Government, and by the genera l public, over the potent ial air  naviga tion 
hazards posed by abandonm ent of ta ll antenna towers, par ticu larly those over 
1,000 feet, left  standing unligh ted and unpainted. The seriousness  of this hazard  
is agg ravated by the current trend tow ard  the cons truct ion of more  and  higher 
radio  a nte nna  towers. Being of la ttic ed construction, radio  towers are inherently 
less visible than  solid structures such  as buildings, water towers, smokestacks, 
and  the like.

Abandonme nt can occur by volun tary act of licensee, as when the  license is 
permit ted  to expire or is submitted for cancellation, or when the licensee fails to 
contest an orde r to show cause, in consequence of which the license is revoked. 
Inv olu nta ry aban donment normally results  from bankruptcy, dea th,  or othe r 
legal disability affecting the licensee. Since the events leading to abando nment  
normally coincide with expira tion,  cancellation, or revocation of the stat ion 
license, th e Commission is a t this jun ctu re powerless to compel continued obst ruc­
tion  mark ing by invoking the adm inistrative sanctions normally avai lable  to it 
except  in those cases where other rad io licenses a re outs tanding in the  name of 
the  same person.

The concern abou t the  potent ial hazar d to aviat ion safe ty pro mp ted  the  Air 
Coo rdinating Committee to  establish  a Join t Industry-G overnm ent  Tall Struc­
tures Com mit tee (JIGTSC) to  invest iga te the problems raised  in the join t use 
of airspace by the aviation and  broadc ast  industr ies and to recom mend  appro­
pri ate  action  establishing the  position  of the  Federal  Gove rnment in this  mat ter.
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One of JIG TSC’s recom mendations was that  “th e Federal  Communications  
Commission requi re the removal or appropriate lighting and marking of unus ed 
or abandoned towers if it  has such auth ority, and if such author ity  does no t exist  
* * * tha t the  Federal Communications Commission seek appropr iate legislation 
to  a ttai n this objectiv e.”

After stud y and considerat ion of th e JIG TSC and  oth er parallel recom menda­
tions, the  Commission, convinced that  the  public intere st would best be served 
by implem entation of such recommendations, sub mi tted a legislative proposal  
which was introduced in the 85th Congress. That proposal  would have amended  
section 303(q) of the Communica tions  Act to auth orize the  Commission to require  
th e continued lighting  a nd  marking  of radio towers alth ough the tower has since 
ceased to be used for radio  tran smitting purposes. The same proposal was in tro ­
duced in both the  S6th and 87th Congresses; however, in the  87th Congress th e 
Senate  Commerce Commit tee added  an amendment auth oriz ing the  Commission 
to require the owner to  d ismantl e and remove th e tower when there is a reasonable 
possibili ty that  it may const itu te a menace to  air navigat ion (S. Rept.  214, 87th 
Cong.). The Senate  passed the  bill, S. 684, 87th Congress, with the  comm ittee 
amen dment.

At present, section 303(q) of the Communications Act of 1934 reads as follows:
“S ec. 303. Except as o therwise  provided in this Act, t he  Commission from t ime  

to time, as public convenience, intere st, or necessity requires, shall—
* * * * * * *

"(q) Have autho rity  to  require the  painting and/o r illumination of radio 
towers if and when in i ts judgment  such towers constitu te, or the re is a reasonable 
possibili ty tha t the y may  cons titute, a menace to air  nav iga tion .”

The subjec t proposal would amend section 303(q) to read  as follows:
“ (q) Have autho rity to  require the painting and/o r illumination  of radio 

towers  if and when in its  jud gm ent  such towers cons titu te, or there is a rea sonable 
possibi lity tha t they may constitu te, a menace to air  navigation. The permittee  
or licensee shall ma intain  the  pain ting and /or illum inat ion of the tower as pr e­
scribed by the Commiss ion pursuant  to  thi s section. In  the event  tha t the tower 
ceases to be licensed by the Commission for the  tran smissio n of radio  energy , 
the  owner of the tower  sh all main tain the prescribed paint ing  and /or illumination 
of such tower unt il it is dism antle d, and the  Commission may require the owner  
to  dismantle and remove th e tower when the Adminis tra tor  of the Federal Aviat ion 
Agency determines  that  the re is a reasonab le possibility  th at  it may con stit ute  
a menace to air navig ation. ”

The criteria which hav e been adopted pursuant  to  the  author ity  under the 
present section 303(q) aga ins t which aero nautical  haz ard  is gaged in particu lar  
cases are set for th in pa rt  17 of the rules of this  commission and  ent itled “C on­
structio n, Marking, and Lighting of Antenna St ructu res .” In  general, these 
crite ria provide  tha t radio towers exceeding 170 feet in height require obs truc tion  
mark ing irrespective of location, and under these  crit eria  the  number of radio 
towers th at  can be app roved without obst ruct ion markin g greatly exceeds those 
requiring  such marking. The  pain ting and lighting specifications imposed under 
pa rt  17 provide an ade quate  vehicle for the  pro tection  of avia tion inte rests and 
otherwise meet the  Commission’s responsibi lities und er present law; however , 
the se criteria arc appl icab le at this poin t only to towers used in connection with  
authorized radio operation. Accordingly, these crit eria  would not  be applicable 
under present law and regu lations to towers presently not  used in connection 
wi th the licensed transmissio n of radio communications. Such abandoned towers 
constitute  the par ticula r problem sought to be remedied by this proposal.

The  language suggested  is essentia lly th at  approved by the Senate  in the 
87th Congress (S. 684). The sole difference from S. 684 is th at  the FCC’s au thor ity  
to  requ ire tha t a tower be disman tled  is based upon a  finding by the  Adminis trator 
of the Federal  Avia tion Agency th at  there  is a reasonable possibili ty th at  it may  
con stit ute  a  menace to air  navigatio n.

We believe th at  the  prop osal constitu tes an effective and desirable solution 
to  a problem raised  by the joint use of a irspace by the broadcast and  aviation 
industries.

Adopted December 9, 1964.
Commissioner Bartley dissentin g and s tat ing : “I  know of no necessity for thi s 

legis lation.”
Commissioner Lee abse nt.
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D epartment of the Air Force,
Washington, August 17, 1965.

li o n . Oren Harris,
Chairman, Committee on Interstate and Foreign Commerce,
House of  Representatives.

Dear Mr. Chairman: Reference is made to your requ est to the Secretary  of 
Defense for the  views of the De partm en t of Defense with respect to S. 903, 89th 
Congress, an act to amend the  Communications Act of 1934, as amended, with  
respe ct to paintin g, illumination, and dism antleme nt of radio towers. The Air 
Force has been designated to express the views of the Depar tment  of Defense.

The purp ose of the proposed legis lation is to amend the Comm unica tions  Act 
of 1934 to require  tha t a  perm ittee or a licensee shall m aintain  the p ain ting and/o r 
illum ination of a tower which has been licensed to transm it radio energy. In the  
eve nt the  tower should cease to be licensed by the Federal Communications 
Commission for the  transm ission of rad io energy, the  owner of the  tower would 
mainta in the  prescribed  painting a nd/or  illuminat ion unt il i t is d ismantl ed and the 
Federal Communica tions  Commission  may  require the owner to dism antle and 
remove the tower when the Adminis tra tor  of the Federal Avia tion Agency de­
termines th at  the re is a reasonable possibil ity that  it may con stit ute  a  menace to 
air  navigation .

The De partm ent of Defense, as a major  user of the  airspace , suppor ts the 
princip le t hat  exist ing radio tr ansm ission towers should be adequa tely  pa inte d and 
lighted and th at  abandoned  or unused radio towers should be dism antl ed. How­
ever, since thi s ma tte r is of direct concern to the Federal Communicatio ns Com­
mission and  the  Federa l Aviation Agency, the  Depar tme nt of Defense defers to 
these  agencies for a dete rmin ation of the  exact sta tut ory legisla tion required .

This rep ort  has been coordinated within  the Department of Defense in accord­
ance with procedures  prescribed by the Secre tary of Defense.

The Bureau of the Budget advises th at , from the standpoi nt of the Administ ra­
tion’s program, there  is no objec tion to  the  presentation of this rep ort  for the 
consideratio n of the committee.

Sincerely,
Robert H. Charles,

Assis tant Secretary of  the Ai r Force
(Installa tions and Logistics').

F ederal Aviation Agency,
O f f ic e  of t h e  A d m in is t r a t o r , 

Washington, D.C., August SO, 1965.
Hon. Oren H arris,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Mr. Chairman: This  is in rep ly to your request for the  views of this 
Agency with  respec t to S. 903, a  bill to  amend the Comm unica tions  Act of 1934, 
as amended, with respec t to pain ting , illumination, and dismantle ment of radio 
towers.

This  proposal would amend  sect ion 303 (q) of the  Com munications Act to 
require th at  abandoned or unused rad io towers continue  to meet the same painting 
and lighting requ irem ents  th at  would be applicable  if such towers wyere being used 
in connection wi th the  transm ission of rad io energy pursuant  to license issued by 
the  Federal Communica tions  Commission. The proposal furth er empowers the 
Commission to direct d ismantle ment of such towyers w’hen the  Administra tor  of the 
Fede ral Aviation  Agency determines th a t there is a reasonable  possibility  th at  
they may consti tut e a menace to a ir nav igat ion.

The  Federal Avia tion Agency favo rs enactme nt of this  bill, for it would remedy 
a serious problem of long standing. Antenna towers con stit ute  a par ticu lar 
dang er to pilots,  both because of thei r he igh t and thei r p eculiar st ructu re . Today 
we have such towers extending as high as 2,000 feet  above ground. These  struc­
tures , being extre mely  narrow and of lat tic ed  construct ion, create unu sua l visi­
bilit y problems for pilots, and it is particuarly important th at  the y be properly  
marked and illum inated both  for the  pro tec tion of persons using the airways and 
for the pro tection  of persons on the ground  in the  vicinity of a tower. As long as a 
broadcasting  tower is subject to FCC  juris idict ion,  broadcaste rs are  require d to 
provide  sta ndard  mark ing and lighting pro tection  prescribed in regula tion s issued 
by the  FCC. When a broadcasting tow er is abandoned, however , the protectio n

53 -7 16— 65 ----- 2
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of this marking and  ligh ting  is no longer assured, for the  Commission’s au thor ity  
to regulate  in th at  are a is term inate d. S. 903 would exten d the Comm ission’s 
author ity to fill this reg ula tory gap, and thus afford  the  public contin ued pro­
tection against unma rke d and  unlighted towers.

S. 903 also au thorizes t he  Commission to requi re the  d ismantling of aba ndo ned  
towers constitu ting a menace to  air navigation , and it identifies  the  A dministrato r 
of the  Federal  Avia tion Agency as the individual author ized  to make the  de ter ­
minat ion on the que stio n of the  effect of an abando ned  tower on air nav igat ion. 
We believe this measure  necessary and app rop ria te for the public pro tection . 
Where a tall tower no longer  serves a useful purpose , and  where its  existence may 
create a hazard to air nav igat ion, its owner should be required to dismantle  and 
remove it.

The Bureau  of the  Budge t has advised th at  the re is no object ion from the 
standp oin t of the  admi nis tra tio n’s program to the  submission of this  rep ort  to 
your committee .

Sincerely,
William F. McKee , Adm inis trator.

Civil A eronautics Board, 
Washington, D.C., August 18, 1965.

Hon. Oren Harris ,
Chairman, Committee on Inters tate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Mr. Chairman: This is in reply to your  let ter  of August 6, 1965, re­
questing the Board’s comments with respect to S. 903, an  a ct to amend the  Com­
munications Act of 1934, as amended, with respec t to painting , illumination and 
dismantlement of rad io towers.

S. 903 would amend section 303(q) of the Communications Act of 1934, autho r­
izing the  Federal Communications Commission to  require  the pain ting and 
illumination of radio towers used in connection with  the  licensed transmiss ion 
of radio energy when it believes such towers c ons titu te a menace to ai r navigation , 
so as to require th at  abandoned or unused radio towrers continue to meet the  sam e 
pain ting and lighting requ irem ents  tha t woidd be applicable if such towers were  
being used pursuant to  license. The Commission would also be empowered to 
require the  d ismantl eme nt of such towers w hen the  Adm inist rator of the Fed era l 
Aviation Agency dete rmines that  there is a reasonable possibility that  they  may 
constitu te a menace to ai r navigation.

The Commission poin ted ou t in its letter transm itting dra ft legislation to the 
Congress which was identical  to S. 903 that  since the even ts leading to aba ndon­
ment normally coincide with expiration, cancellat ion, or revocation of a sta tion 
license it is powerless to compel continued obs truc tion  marking  except in those 
cases where other radio licenses are outs tand ing in the name of the same person. 
The Commission also pointed out that  a  Joi nt Ind ustry  Government Tall Struc­
tures  Committee (JIGTSC), established to investiga te the join t use of airspace 
by the aviat ion and bro adc ast industries, recommended that  the Commission  
seek legislation, if necessary, authorizing  i t to requi re the  removal or app rop ria te 
lighting  and marking of unused or aband oned tow'ers.

Since S. 903 would con trib ute  to air safety by requiring appropria te markings 
of unused or abandoned radio  towers, the Board urges its enactment.

The Board has been advised by the Bureau of the  Budget that  there is no ob jec­
tion to the submission of this repor t from the sta ndpoint  of the adm inistration’s 
program.

Sincerely yours,
Charles S. Murphy, Chairman.

The C hairman. I might  sta te  th at  T believe th at  we h ave  ide nti ca l 
bills in th e Hou se in tro du ced—H.R . 6482, H.R . 7790, and H.R.  11003. 
I had  been led to  belie ve th at  thes e t hr ee  bil ls are  v irtua lly  n oncontr o-  
vers ial. The Cha irm an  of the  Fed era l Comm unica tions Com mission , 
carry ing  out  his responsibil ity , has been  req uesting  the comm ittee 
over a period of mon ths now to  provide  the Commission with these 
proposed  bills to  ass ist  the m in car rying o ut th ei r dut ies and res ponsi­
bilities. I suppose as far back  as 6 mo nth s ago I promised you , M r. 
Chairma n, th at  we w ould tak e these mat ters  up  d uring this  session.
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The committee has been occupied with other legislation, and time 
is getting  away from us. So I decided, in carrying out my promise to 
you and in view of the schedule of the committee, th at  we would 
schedule them for hearings this afternoon and put all three of them 
together.

In view of the fact th at the Senate has passed these three bills, we 
decided that  we would just take the Senate bills, since they are 
identical, and hold a hearing on them. So, unless there develops 
some controversy over it, we should be able to complete the hearings 
during the  brief time that we will have this afternoon.

So we are glad to have you back with us. I suppose it would 
be appropriate  to express the hope tha t you had a very enjoyable 
vacation. You look as if you had been out in the open. Probably 
you came back vigorous, healthy, and ready to go again for several 
months.

Anyway, we are glad to give you  an opportunity to give the com­
mittee  th e benefit of your suggestions and recommendations on these 
proposals.

STATEMEN T OF HON. E. WILLIAM HENRY, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION

Mr. Henry. Thank you, Mr. Chairman.
I do appreciate very much your  willingness and the willingness of 

this committee to hear us on these matters. We know how busy 
you are and we are very grateful tha t you could work us into your 
schedule.

I have a sta tement prepared on each of the three bills. With your 
permission, I  would merely summarize briefly what those bills provide, 
and put my s tatement  in the record.

The C hairman. You have separate statements on each of the  bills?
Mr. Henry. Yes, sir.
The Chairman. Suppose we let the statement  go in the record and 

your summary will be interspersed with the three separate bills so 
tha t they will have continuity and go in the  record together.

Mr. Henry. All right, sir.
(Mr. Henry ’s statement follows:)

Statement of Hon. E. William Henr y, Chairman, F ederal Communications
Commission, on T hree B ills I ntroduced in the 89th Congress at F ederal
Communications Commission Request  (S. 903, S. 1554, and S. 1948)

My name is E. W’illiam Henry and  I am  Chai rman  of the Federal  Communica­
tions Commission .

Being aware of a number of pressing matt ers in other  areas which are  receiving 
the  att en tio n of  this  committee, I espec ially apprecia te your kindness in  scheduling 
hearings on these three  bills requested in the  Commission’s legislative program 
for the  89th  Congress, and the opportu nit y to appe ar in suppor t of them .

S. 903 and S. 1554 passed the  Senate on July 30, 1965, a nd  S. 1948 on August 
3, 1965.

Unless the committee prefers oth erwise, I shal l discuss them  in numerica l order.

S . 903 : TO  A M EN D  TH E C O M M U N IC A TIO N S AC T OF  1934, AS A M E N D ED , W IT H  R E S P E C T  

TO P A IN T IN G , IL L U M IN A T IO N , AND D IS M A N TLEM EN T OF R A DIO  TO W E R S

S. 903 would amend  section 303(q) of the  Communications  Act of 1934 to 
requi re t ha t aban doned or unused rat io towers continue to meet th e same painting 
and light ing requ irements th at  would be applicab le if such towers were being 
used in connection with the transmission of radio energy pursu ant to a license 
issued by the Federal Communications Commission. It  fur the r empowers the
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Commission to dir ect dismantlement of such towers  when the Admin istr ato r of 
the Federal Aviation  Agency determines  th at  th ere  is a reasonable possib ility that  
they may cons titute  a  menace to air navigatio n.

Under sect ion 303(q) of the Comm unica tions  Act, the Federal Communications 
Commission has au tho rity to requi re the  painting and/or illum inat ion of radio 
towers if an d w hen in it s judgment such towers constitute, or there is a reaso nable  
possibility th at  they  may cons titu te, a menace to air navigation . Pu rsua nt  to 
this sta tut ory au thor ity , the Commission has  adopted  criteria to gage the aero­
naut ical hazard  in  parti cular cases and has prescribed rules specifying the  paint ing 
and lighting requirements for these  towers.

However, when  a radio  station license expires, is canceled, or is revoked,  these 
towers are no longer used in connection with  authorized  radio sta tion operation . 
They are then “ab andoned towers ,” and  as such, would not appear to fall  w ithin 
the Commission’s jurisdiction so as to compel continued marking or lighting . 
Radio towers, which are of la tticed cons truct ion, are inherently  less visible  tha n 
solid structures suc h as buildings, wate r towers , smokestacks, and the  like. The 
poten tial menace to  air naviga tion of such a tower left standing unl ighted and 
unpa inted  is obvious.

The Joint Indu str y Government Tall Structures Committee  (JIG TSC) estab­
lished by the  Air Coordinating  Committee  to investigate the problems  raised 
by the joint use of ai rspace by the aviation a nd broadcas t indus tries, and  to  recom­
mend app rop ria te action establi shing the  posit ion of the Federal Governm ent, 
recommended in 1957 that  “the Federal Communications Commission require 
the removal or app rop ria te lighting and  marking  of unused or aban doned towers 
if it has such au tho rity, and if such autho rity  does not  exist * * * th at  the  
Federal Comm unica tions  Commission seek app rop ria te legislation to at ta in  this 
objective.”

After stud y an d consideration of the JIGTS C and  other parallel  recommenda ­
tions, the  Commiss ion, convinced that  the public interest would be served by 
implementation  of such recommendations, subm itte d a legisla tive proposal  which 
was introduced in the 85th Congress. Th at proposal would have a men ded  section 
303(q) of the Communications Act to  author ize the Commission to require the 
continued ligh ting and  marking of radio towers although the  tower has since 
ceased to be used for  radio tran smittin g purposes. The same proposal  was  intro­
duced in both the 86th  and 87th Congresses. In the  87th Congress, th e Senate  
Commerce Committee added  an ame ndm ent authorizing the  Commission to 
require the  owner  to  dismantle and remove the tower when there is a reasonable 
possibility th at  it may constitu te a menace to air navigation (S. Rept. 214, 87th 
Cong.). The  Se nate approved the bill, S. 684, 87th  Congress, with  th e commit tee 
amendment.

The language of our present proposal is essent ially  the same as th at  app roved 
by the Senate  in the 87th Congress in S. 684. The  sole difference is th at  the  
Federal Communications Commission’s au thor ity  to require th at  a tow er be 
dismantled would be based upon a finding by the Administra tor of the Fed era l 
Aviation Agency th at  there is a reasonable possibility  th at  the  tower may con­
stitute  a menace to  air navigation.

We believe th at  the  proposal cons titutes an effective and desirable  solution to 
a problem raised  by the  join t use of a irspace by the  broadcast and  aviat ion  in­
dustries.

S. 1554: TO  D E S IG N A T E  T H E  SECRET ARY  O F D E F E N S E , IN ST EA D  OF  TH E S E C R E T A R IE S
OF T H E  AR MY A ND  NA VY AS AT P R E S E N T , AS  T H E  PE RSON  TO R E C E IV E  O F F IC IA L
NOTIC E O F T H E  F IL IN G  OF C ER TA IN  A PP L IC A T IO N S  IN  TH E CO MM ON  C A R R IE R
SER V IC E

S. 1554 would amend sections 214(b) and  222(c)(1) of the  Com mun icat ions 
Act of 1934, as amen ded , to substit ute  the Sec reta ry of Defense (ra the r th an  the  
Secretaries of the Army  and the Navy)  as the person  entitl ed to receive  official 
notice of the  filing of certain applications.

When a common carr ier wishes to extend its lines or to discont inue or cur tai l 
existing services, i t must  file an app lication for  permiss ion to  do so. Section 214(b) 
of the Communicatio ns Act provides th at  a mong those  entitle d t o receive  official 
notice of th e filing of such an application are th e Secreta ry of the Army and the 
Secretary of the  Nav y. A similar provision for  official service is con tained in 
section 222(c)(1), in cases of consolidations and mergers.

By amend ing sections 214(b) and 222(c)(1) of the Communications Act to  
provide for official no tice to the  Secre tary of Defense  and to de lete “Secret ary of
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the  Army” an d “Secre tary of th e N av y” where those ti tles  ap pear in such sect ion s, 
S. 1554 would eliminate unnecessa ry paperwork. Experience  has proved th a t 
while copies of applications  have been sent to the Depar tment s of the Arm y, 
Navy , and  Air Force, as well as th e Secretary of Defense, th e Dep artm ent  of 
Defense is the agency th at  makes th e required reply in th e vast majori ty of cases.

Limi ting official notice to the Department of Defense in such  cases shou ld 
provide adequa te notice to  the  m ilit ary  and, at the  same t ime, eliminate  unneces­
sary adm inis trat ive  work.

S.  1948: TO  AMEN D TH E P R O V IS IO N S  O F TH E COM M U NIC A TI O N S A CT W IT H  R E S P E C T
TO  T H E  F IN A N C IA L IN T E R E S T S  O F  C O M M IS SIO N ERS, E M P L O Y E E S , AN D E X E C U T IV E
R E S E R V IS T S  OF TH E C O M M IS SIO N

S. 1948 would amend subsectio n 4(b) of the Comm unica tions  Act (47 U.S.C. 
154(b)) to  bring the  provisions deal ing with the  financial interests of Commis­
sioners and Commission employees more closely into line with current nat ional 
policy on conflicts of interest. It  would also exempt from th e provisions of sub ­
section 4(b) “special Gov ernm ent employees” ; i.e., the sho rt-t erm  con sul tant, 
and persons serving in the Comm ission’s executive reserve program .

Conflict-of- interes t provisions in the law have the  highly sal uta ry purpose  of 
insu ring  th at  Government officials act  in the  public  interest and maintain  the ir 
affairs so th at  no actu al or appa rent  personal financial motiva tion s cloud the ir 
official decisions. We are in full accord with this object ive.

Congress has also recognized, however , that  Government employees should be 
free to  engage in lawful financ ial transactions to the  same extent  as priva te 
citizens where no real conflict of inte rest  exists. This  app roach has been fol­
lowed in both the  general revis ion of the  conflict-of-interest laws enacted by the 
Congress in 1962 (Public Law 87-849, approved Oct. 23, 1962) and  in President 
Johnson’s Executive Order No. 11222 of May 8, 1965, prescribing standa rds  of 
ethical conduct for Government officers and employees.1

Section 4 (b) of the  Communica tions  Act as it presently  st ands contains a broad 
proh ibit ion against any financia l intere st by any Commissioner or Commission 
employee in any company connected with  radio. I t covers no t only communica­
tion common carriers, and bro adc ast  and other radio licensees, bu t also any 
company manufactu ring radio apparatus , and every company furnishing services 
or radio  app ara tus  to companies which are licensees or manufac turer s. I t pro­
hibits  the  ownership of “stocks, bonds or othe r securities  of any corporation 
subject to  any of the provisions of the  act .”

When it was enacted  in 1934, the relevant background was the  use of radio 
by broadcast companies and the  regu lation of communications common carriers. 
Since t hat  time, however, the  Commission has licensed over a million companies 
and individuals in the safety and Special radio services.

Thus, today many corporat ions  having nothing to do with broadcasting or 
communicat ions common carriers sub jec t to the Commission’s regu latory author ­
ity are Commission licensees, an d our employees are proh ibited from buying 
their stock , solely because the ir corpo rate airplane is equipped  with  radio, or 
because in some othe r incidental way  they use radio  comm unications in thei r 
business. States and municipa lities  are also usually licensees of police and fire 
radio systems. In fact, practically  every facet of modem indust ry and com­
merce, whe ther  it be farming,  mining, manufactur ing, transp ortation, or public 
utilit ies, uses radio communication and  is therefore subject to the licensing provi­
sions of the  Communicat ions Act.  The growth of mutual fund s containing a 
wide diversity  of stocks, some of which  are almost c ertain to be in  th e communica­
tions field, raises further  problems under the broad language of subsection 4(b).

While FCC  Commissioners and employees should be prohibited  from investing 
in b roa dca st companies and communications common carriers,  we strongly believe 
th at  the broad language of subsec tion  4(b) should be changed  to remove the  
shadow’ la nd involving those th ousan ds of companies which use radio  merely as an 
inciden t of thei r business, and s itu ati ons such as  investm ent in an o rdinary mutual 
fund.

S. 1948 would go a long way bo th  in clarifying and  making real istic  the  law in 
this  field, with out  sacrificing the necessary and meaningful rest rict ions on sub­
sta nti al outside interests  which might affect a Commissioner’s or an employee’s

1 See e.g ., H . Re pt . No. 748, 87th Cong. , 1s t sess.,  p.  6, a nd  sec. 203 of E xe cu tiv e Order  No. 11222, M ay  8,
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performance of his duties . I t would continue to pre vent the  same types of 
act ivit ies now prohibi ted by su bsec tion 4(b)—th at  is, inv estm ent , employment by, 
or holding “official relat ion to ” certain types of companies. It  would continue 
to app ly these prohibitions both to Commissioners and Commission  employees. 
It  would continue to preclude dire ct investme nt by Commissioners and Commis­
sion employees in broadcast ing or communications common carriers, the primary 
fields of Commission regula tory  activity .

Moreover, it would con tinue to apply to relationships with, and investm ents in, 
companies a sub stantial pa rt of whose a ctiviti es consists of the  manufacture or 
sale of radio app ara tus  or of apparatus for wire or radio  communica tion or the 
prov iding of services to radio broadcaster s or to common carriers  offering com­
munication services by  wire or  radio. The language also adds  a  specific reference 
to prohibit official r elationsh ips with, or investme nt in, companies a sub stantial 
pa rt  of whose activitie s is th e insta llatio n, servicing, or main tenance of app ara tus  
used for the  transmission of communications by wire or radio . These provisions 
would, for example, preclude inves tme nt in networks, man ufac ture rs of telephones, 
radio, and television sets, etc . However, a furn iture  sto re which happens to 
inclu de a broadcast licensee among its customers would no t ordinarily  be a pro­
hib ited  investm ent, nor would a departm ent store  which hand les television sets 
among countless thou sands of other items. Such operations  clearly have no 
bear ing upon any conflicts of intere st, real or app arent, which the  section is 
designed to prevent.

S. 1948 would also prohibit investment in a holding company, mutual fund, or 
oth er inves tmen t company whose activities are concen trated substan tial ly in 
broadcasting, communications by wire, or the  othe r ment ioned activities. In 
such ci rcumstances, the  non-partic ipat ion test  of Public Law 87-849 would apply , 
th at  is whether the investm ent  is so subs tant ial as l ikely to  affect the inte grity of 
the services which the Gov ernm ent may expect, or whe ther  it is too remote or 
inconsequent ial to affect the integr ity  of such services.

Even under these new prohibitions,  situations of injustice  and  hardship could 
arise  in exceptional circumstances.  Thus, for example, if a Commission employee 
were to be named benefic iary of a tru st containing, among othe r things, a few 
shares of stock of an  in ters ta te  communications common carrie r, he would be in 
viola tion of the act  if he con tinued  in the Commission’s employ. Yet he might  
have no control over the  tr ust  and  not be able to get the trus tees  to sell the  
offending shares. Other factu al situa tions, each one unique, could arise.

The  bill thus  contains  a provis ion similar to that  in the  general conflict of 
inte rest  law (18 U.S.C. 208), so th at  th e proscr iptions of the ac t would not apply 
where, after full disclosure, a wri tten  dete rmin ation is made by the appointing  
official tha t the  interest is no t so subs tant ial as to be deemed likely to affect the 
inte gri ty of tin1 services which the  Government may expect from the Commissioner 
or employee.

S. 1948 also exempts from the  financial interest provisions of subsection 4(b) 
“special Government employees” as that  term  is defined in Public Law 87-849, 
76 Stat.  1119, approved October 23, 1962, 18 U.S.C. 201. The broad scope of 
exist ing section 4(b) sta nds as an obstacle to the  use of par t-tim e consultants  
contemplat ed by Public Law 87-849,  which has liberal ized the  conflict-of- interest 
sta nd ards  as they apply  to specia l Government  employees. That act is designed 
to “ * * * help the Government obta in the  temp orary or int erm itten t services of 
persons with special knowledge and skills whose princ ipal employm ent is outside 
the  Government.” (At torn ey General’s “ Memorandum Regarding Conflict-of- 
in te rest  Provisions of Publ ic Law 87-849” dated Jan . 28, 1963 (28 F.R . 985).)

Such an employee would continue to remain  fully sub jec t to all the conflict-of- 
inte res t standards now contained in Public Law 87-849. And in the event  a 
“special Government employee” should become a  regu lar employee of the Com­
mission, or a member thereof, he would then become sub jec t to section 4(b)(2) of 
the Communications Act. In  short, it is not  intended to confer on “special 
Government employees” any tights  beyond those now set out  in Public Law 
87-849.

Also exempt from the financia l interest provisions of subsec tion 4(b) would be 
persons acting as executive rese rvis ts pursuan t to subsection  (e) of section 710 of 
the  Defense Production Act of 1950, as amended  (69 Stat.  583, 50 U.S.C. App. 
2160(e) ), and not otherwise employed by the Government in a full-time capacity, 
and those executive reservists  employed full-time in t ime of war or during periods 
of nat ional emergency decla red by the Presiden t.

The  executive reserve program, approved in Congress inf  1955, author ized the 
Pres iden t to provide for the estab lishm ent and train ing of a nucleus executive re­
serve for employment  in exec utive positions in Governm ent during periods of
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emergency. It  further authorized the President to provide by regulat ion for the  
exemption  of members of such re serve from the operat ion of th e confiict-of- interest 
provisions in sections 281, 283, 284, 434, and 1914 of t itle  18 of the  United States 
Code and  section 190 of th e Revised Sta tute s (sec. 99 of titl e 5). This  he did in 
his Executive order establi shing the nationa l defense execut ive reserve . (Execu­
tive  Order 10660, Feb. 15, 1956, 21 F. R. 1117.)

The financ ial in teres t provisions of section 4(b) of the Communications Act have 
been found to be unduly res tric tive in the  recruitm ent for the executive reserve 
training program of the Commission. This has been one of the difficulties en­
coun tered  in the search for well-quali fied appointees. And it is those people who, 
by reaso n of thei r pas t emp loym ent in the  Commission or emp loym ent in execu­
tive  posi tions in the communications indu stry , are the  best qualified and most 
valuable  to  serve the Governm ent as full-time Commission employees in periods 
of nat ional emergency or time  of war.

Section 4(b) of th e Com munications Act was l ast amended by the  Congress in 
1960 (Pub lic Law 86-752, app rov ed Septem ber 13, 1960). At th at  time Con­
gress dele ted the provision, added to the  act in 1952, under which Commissioners 
were pe rm itted  to receive a re ason able  honorarium or  compensation  for the presen­
tat ion  or delivery of pub licat ions  or papers. The present proposal in no way 
affects th at  ac tion of the Congress.

In view of the  foregoing, th e Commiss ion supports S. 1948 as a bill of important 
practical significance to its employees and  one whose purpose is consis tent with 
the  recent expressions of congressional and adm inis trat ion intent , while m aintain­
ing full protection to the public int ere st in leaving adm inistra tive proceedings free 
from ac tua l or poten tial conflicts of interest.

Mr. H enry. Referring to them as they passed the Senate, S. 903 
would amend section 303 of th e Communications Act to require tha t 
abandoned or unused radio towers would continue to meet the same 
paint ing and lighting requirements tha t would he applicable to them 
if they continued to he used in connection with the communications 
industry.

We now require our licensees to maintain towers, to light them, and 
to keep them painted so as to prevent them from being hazards or 
menaces to air navigation. This bill would simply give the Commis­
sion power to direct their  dismantlem ent when such towers in the 
judgment of the Administra tor of the Federal Aviation Agency 
determines tha t there is a reasonable possibility tha t they may con­
tinue to  be a menace to air navigation.

In short,  this would simply enable us to keep the towers maintained 
as they are now when in use, aft er they  are no longer in use. Because, 
so far as air navigation and air safety is concerned, th ey are the same, 
whether  they are in use or no longer being used, they are still sticking 
up in the air.

Mr. Chairman, tha t is it in a nutshell. This is part  of our contin­
uing effort, with which we t hink we have had a great deal of success, 
to cooperate with the FAA in handling the various problems that 
arise in connection with accommodating both the needs of the broad­
casters and the needs of those who use the air space in this country.

We recognize tha t consideration has to he given to each, and we 
think  this is evidence of furth er cooperation along that same line. 
The FAA does support this bill, and we are both agreed, the FCC and 
the FAA, t hat  it will help us both to carry out our statu tory  responsi­
bilities.

The Chairman. Is there any opposition to it, tha t you know of?
Mr. Henry. None th at we know of.
The Chairman. Mr. Rogers has some questions he would like to 

ask you.
Mr. Rogers of Texas. I discussed this with Chairman Henry 

just briefly before we got into  this. I was wondering what attention



12 AMENDMENTS TO TH E COMMUNICATIONS ACT OF 19 34

has been paid to the  pos sibility of the  quest ion  of jur isd iction if you 
ha d to file an in junc tio n aga ins t a former licensee and  he came in on 
th e grounds th at  you did no t hav e jur isd iction to  c ont rol  his prop er ty  
because his license ha d exp ired  or because it ha d been canceled since 
he was no longer  in th e bro adc ast ing  business .

Mr. H enry. We th in k it would be a logical extension of ou r 
resp ons ibil ity to ma ke us  the agency resp ons ible  for seeing to it th a t 
it  is  d ismantled  if it become s an air haz ard , because we were the ones 
who  author ized its  cons tru cti on  in the  first  place. So, we th ink th is 
is, in the  first place, a logical and  reasonable  app roa ch, and  one th a t 
has no const itu tional  pro blems  involved  wi th it.

In  othe r “words, if t he  Congress  sees fit to giverns this ’respons ibil ity,  
there would be no cons titut iona l problem s connect ed with  it.  Once 
you gave  us th at  res ponsi bil ity , as co nte mpla ted  by  S. 903, then  we 
th ink this would eli mi na te any arg um ent ab ou t ou r jur isd iction.

Mr . R ogers of Texas. Your basic act , your  Comm unica tions Ac t, 
which is your source of au thor ity , has  to do wi th cer tain limited  ju ris ­
dic tion which the FC C can  engage in or apply  itsel f. My po int is 
thi s. If  this  ac t au tho riz es you  to deal  with pr op er ty  outs ide of th e 
jur isd ict ion  of the  bas ic ac t, because of t he  canc ellation of the  l icense , 
wha t would be your  answer in court  if a co ur t said, “Well , this has 
no thi ng  to do with broadcas tin g now; it did, but it  ceased  to ex ist .”

Mr. H enry . You mean would it  be an im prop er  delegation from 
th e Congress to us?

Mr . R ogers of Texas . Yes.
Mr . H enry . Well, there again  th at  get s ba ck  to my first  po int. 

We do think th at  it is a rea son able and  logical  delega tion of a ut ho ri ty  
to give it to us, bec aus e we author ized it  in th e firs t place.  We ap ­
pro ved  its  heig ht, its  spec ifica tions. We are  respon sib le for its  car e 
and upkeep during t he  co urse—or, at  lea st, our  licensee  was respons ible  
for  the care  and upkeep  during the  ter m of th e license. We ju st  be ­
liev e it would be a logical extension of th at  to give  us the  power to  
dea l with it.

Mr. R ogers of Texas. T agree to the logic an d the  reason, bu t 
wha t I am worrying ab ou t is the  legal  end. Once your custome r 
dies,  the re is no more life in him so far as you are  concerned. Th e 
on ly way  in the wor ld you could  enforce this is by  in jun ction  anyway.

Mr. H enry. Yes, sir.
Mr. R ogers of Tex as.  As the  m at te r presen tly  s tands.
Mr . H enry. That  is rig ht.
Mr . R ogers of Tex as.  Henc e, of course th at being a civil pro ceed­

ing, you would  have  no me tho d of havin g a fine assessed again st him  
or  crim inal  san ctions ag ain st him a t all un de r the circ umstance s. 
I was ju st  won dering, unde r the  situa tion, wh ethe r or no t maybe  
a be tte r app roach would  be requ irin g this  in th e orig inal  app lica tion 
in which he agrees as part  of the  responsibil ity  on his pa rt  to agree 
to  thi s jur isd iction si tu at io n so far  as the Com mission  is concerned. 
1 guess  it is all rig ht  to try  it this  way.  If it  does no t work,  we can 
tr y  som ething else.

Mr . Henry . We m ight  well wa nt to do th at , an d we could  impose 
suc h a condition  in  a li cense even if th is l egisla tion  were to go through. 
I th ink you  m ight ha ve  m ore  legal p roblems  if we trie d to impose such  
a conditio n wi thou t t hi s legislation. Af ter  t he license had  been tu rned  
in an d had  expir ed, th en  it could  well be argued  th at  th at  condition
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no longer existed. But  we think  with this legislation our power 
would be clear. The legislation does contemplate  that  the other 
Federal agency concerned, the FAA, would be the agency to determine 
in the first place tha t the abandoned tower might const itute  a hazard 
or menace to air navigation. And i t is to be expected that we would 
not act unless they advised us tha t it had become such. So, both 
agencies are in fact involved here.

Mr. Rogers of Texas. Do you make a separa te distinct  grant 
insofar as the erection of a tower is concerned?

Mr. H enry. Yes. The construction permit, and then the license, 
contains  the vital s tatistics of the tower.

Mr. Rogers of Texas. It  would seem to me that  it would not 
be out of line if a requirement were made in th at grant t ha t i t is made 
on the condition tha t it would be taken down if ordered by the  Federal 
Communications Commission, either before or after  the license, if 
it became necessary to do it to require the  posting of a bond.

Mr. H enry. Yes, sir. Those are both good possibilities and good 
suggestions which we wiU consider. But we think we need the legisla­
tion, too.

Mr. Rogers of Texas. Tha nk you very much, Mr. Chairman.
Mr. H enry. Thank you.
The Chairman. Mr. Chairm an, I think that is spelled out in the 

language. In the first place,
The permittee  or licensee can  ma intain  the pain ting a nd/or illumination of the  

tower as prescr ibed by the  Commission, pursuan t t o this  section
According to that language, the Commission will prescribe standards, 

I suppose, to carry out this mandate  for the painting or illumination 
of the tower.

Mr. H enry. Tha t is correct.
The Chairman. You can require that be done by the broadcaster.
Mr. H enry. Yes, sir. Th at is within our present policy.
The Chairman. There is no question about that .
Mr. H enry. Tha t is right.
The Chairman. In the next sentence—
In  the  eve nt th at  the tower  ceases to be licensed by the Commiss ion * * * the 

owner of the  tower shall ma intain  the  prescribed pain ting  and/o r illumination  
of such tow er unt il it is d isma ntled .

Now who has the duty and responsibility of enforcing tha t pro­
vision?

Mr. H enry. There again, under this law we would. It  is unclear 
at the present. This is the reason we are seeking the legislation.

The Chairman. The reason I ask that  is, tha t there is no question 
about the other sentence. There is no question abou t this sentence 
tha t follows, “And the Commission may require the owner to dis­
mant le,” and so forth.

Mr. H enry. I see. I think  i t is clearly con templated tha t it would 
be the Federal Communications Commission tha t would require the 
painting and/or illumination unti l it is dismanted.

The C hairman. Don’t you think it might be advisable to make that 
very clear so there would be no question about it? You can discuss 
tha t with your staff.

Mr. H enry. Yes.
The Chairman. As a ma tte r of fact, suppose we let our staff and 

the Commission staff work it out.
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Mr. Rogers of Texas. In the first sentence it  is “The permittee 
and licensee”. The second sentence used “owner” . The reason 
th at  was done, I  presume, is the fact tha t the owner may or may not 
be the permittee or licensee. In order to get him within your juris­
diction, you have to use the owner of the  tower. That is a third or 
fourth party.

Mr. Henry. Tha t is true.
The Chairman. The mandate of the law then would be directed 

to the owner. Maybe the Depar tment  of Justice would have to 
enforce that.

Mr. Henry. We could, I think.
The Chairman. Maybe an individual could do it by bringing ac­

tion. Maybe an airline or somebody in the aviation industry would 
wan t to require it. Th at is the reason it ought to be made clear.

Mr. Henry. I think that  is a good suggestion. The legislation 
says owner because it contemplates in many cases tha t the license 
will be turned in, and the  owner will be neither a licensee or permittee 
any longer.

Mr. Rogers of Texas. The tower may have been sold.
Mr. Henry. Tha t is correct.
Mr. Rogers of Texas. You have anticipated you want jurisdiction 

to require whoever owns the  tower, whether it  is domestic or foreign?
Mr. Henry. Tha t is right.
The Chairman. I thin k tha t can be worked out.
Are there  any further questions?
Now you may proceed to  the other.
Mr. Henry. S. 1554 would amend sections 214 and 222 of the 

Communications Act to make a simple subst itution of language. 
It  would substitute the words “Secretary of Defense” for the words 
“Secre tary of the Army and Secretary of the Navy” as the person 
entitled to receive official notice of the filing of certain common 
carrier applications. I t is the practice now of the Department of 
Defense and the Secretary of Defense to take action on these appli­
cations, and this legislation would simply clarify tha t, and bring the 
sta tut e in line with current procedures.

Th at is really the sum and substance of it. It  would simply sub­
sti tute the Secretary of the Defense for the Secretary of the Army 
and Navy in handling common carrier applications.

The Chairman. Are there any questions?
Than k you very much. You may proceed with the other. There 

is no objection to either S. 1554 or S. 903 that you know of, is there?
Mr. Henry. No, sir.
The Chairman. Very well.
Mr. Henry. S. 1948 would amend section 4 of the Communications 

Act to bring the provisions dealing with the financial interests of the 
Commissioners and Commission employees more closely in line with 
curr ent national policy on conflicts of interest.

I think, Mr. Chairm an, my statem ent covers the ground pretty 
well here. Let me just give you a couple of examples of what we 
are driving at.

As the statute  now stands, neither the Commissioners nor Com­
mission employees may own a financial interes t, including common 
stock, and so on, in any company which is a licensee of the Federal 
Communications Commission. This prohibits ownership in com-
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panies even though their only connection with communications, or 
the Communications Commission, may be tha t one of their  delivery 
trucks happens to have a license from us—or their  company airplane, 
or mat ters  of tha t kind. We think  tha t this does involve us in a 
shadowland at present to where we are not quite sure jus t how far 
the act does intend to go.

Does it intend to go so far as the literal language indicates, and 
so on? And we think this will clarify it. We still make it quite 
clear that  no Commissioner nor Commission employee can have any 
interest , or rather, a prohibi ted interest , in any person or organization 
engaged in matters with which the FCC is directly concerned, such as 
radio broadcasting, common carrier,  communications common carrier 
operations, manufacture or sale of radio apparatus, and so forth.

It  is only to get at this one instance tha t I mentioned tha t the 
language is changed in tha t respect. As the law stands also at the 
presen t time we have a problem with recruiting members for our 
executive reserve, the reservists who are designed to take  over our 
functions in the event of an emergency when we canno t function. 
These generally are members of the industry who are familiar with 
our operations. As the law now reads, they cannot  be members of 
our executive reserve if they hold any such interest, and this would, 
generally speaking, exempt them.  It  would also exempt consultants 
to us who came to work for only a very short time, which are now 
included in the act.

We thin k this is in keeping with the efforts of the Government 
currently to obtain the best qualified advice when it is needed. And 
if at any time the consultan ts became regular employees, then of 
course the provisions would apply. We think also that the law as i t 
now reads prohibits such obviously innocuous matters  as a Commis­
sion employee helping out his b rother on a Saturday afternoon if his 
brothe r owns a gas station, for example, and the gas station has a 
license from us, or a delivery truc k or pickup truck. It  is matters of 
this kind that we are talking about,  and only such matters.

We do th ink tha t we should have also built into the Communications 
Act’s provisions on conflict of in tere st the exception that is built into 
the general conflicts of inte rest  rules which allow a Commission 
employee to receive a waiver upon full disclosure of his interes t. We 
could have cases, for example, if one of our employees wanted to 
teach for a month during his vacation  a t a university, and the univer­
sity happened to be a licensee of the FCC. This would enable us to 
give him a waiver for that purpose.

I want to emphasize tha t we recognize and hearti ly approve of the 
conflict of intere st laws as they now stand in general, and the inten t 
of those laws. This in no way affects that. We think this brings the 
Communications Act more into line with those than  as it now stands.

The Chairman. Would an employee right now be restric ted from 
teaching, as an example, even for a limited period of time, or perform­
ing some service in an educational institution if tha t insti tution had 
a license?

Mr. H enry. I think not, Mr. Chairman, but it is unclear. Each 
time an incident  of tha t kind arises it is unclear and it engenders 
debate, and we have to solicit the views of the Department of Justice. 
In general it  ties up a lot of people and a lot of time and so on.

The Chairman. Have you had such si tuations like this?
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Mr. Henry. Yes, we have had such situations. We have generally 
interpre ted the present law as not preventing i t if i t is of the kind you 
mentioned. But we do think  it  is unclear.

Since we are amending the conflicts of interest section of the Com­
munications Act on some other points we might as well take care of 
this one while we are at  it.

I might note tha t this section 4(b) of the Communications Act was 
las t amended by the Congress in 1960. At that  time the Congress 
deleted the provision t ha t was in the act and which had been added 
to the act in 1952 under which Commissioners were permitted to 
receive a reasonable honorarium or compensation for the presentation  
or delivery or publication of papers. The present proposal in no 
way affects th at action. Tha t prohibition would still stand.

The Chairman. It  seems to me that  we had some kind of proposal 
that would permit an employee of the  Commission, I  am not sure of 
the provision of law, it is unclear to me right now, but it seems to 
me we had something that  would permit an employee to obtain or 
at  least to  receive compensation for an article that  he might prepare. 
Did I have a wild dream on this or is th at a fact?

Mr. H enry. No, that  was put in the act in 1952, a provision which 
would allow honorariums for articles.

The Chairman. But  i t was repealed in 1960.
Mr. H enry. It  was repealed in 1960.
The Chairman. Since then it seems to me the re has been some kind 

of proposal for an employee who performs subsequently good services 
in preparing an article or something for publication to receive pay 
for it.

Mr. H enry. I am not aware of it. Tha t may be.
The Chairman. Maybe somebody just talked to me about i t then. 

Maybe somebody had an article they wanted to publish.
Mr. Henry. Maybe so. I just am not familiar with it, Mr. 

Chairman.
The Chairman. Are there any questions?
Mr. Rogers of Texas. Only this, Mr. Chairman. I think this is 

an area which is most difficult to deal with. It  is a situation where 
you can’t legislate morals. I think the integr ity of the  individual is 
the main thing anyway. The only difference is t ha t you have differ­
ent people with different definitions of integrity which makes it a 
very difficult area to legislate. I certainly would have no objection 
really to opening the thing up completely and trus t the man’s 
integrity.

The situation tha t you have is that  you have a sort of Damocles’ 
sword hanging over the people where you have a provision subject 
to two or three constructions  and you don’t know what to do. Actu­
ally it is sort of like taking a tax deduction without a prior opinion 
from the IRS.

Mr. Henry. That is true. We are not going to eliminate all 
arguments about interpretation  of this law I am sure. If we do, it 
will be the first time. But it will clarify it.

Mr. Rogers of Texas. Thank  you very much, Mr. Chairman.
The Chairman. I still believe tha t the restriction on honorariums 

to the Commission is a wholesome thing. Not that I would condemn 
this kind of action as such. I think carried out in a reasonable way 
there would be no thing wrong with it. But  there is such an oppor-
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tun ity  for misconstruction. And with a sensitivi ty of this kind in 
Government service and having, of course, the responsibil ity of 
associating with the industry that is regulated it leaves a gap, it 
leaves it wide open for someone either intentionally or uninten tionally  
to misconstrue what is happening.

I do feel that  if you have someone very capable and who through 
research and a lot of hard work has developed some worthwhile 
pamphlet  or article for publication, there would be nothing wrong with 
his getting a reasonable re turn  for tha t service.

I had something to say on the subject of the frequency of Com­
missioners of regulatory agencies meeting with trade associations and 
so for th earlier this year at the  U.S. Chamber of Commerce meeting. 
Very frankly,  I was very pleased with the reactions I received from 
all of the  members of your Commission, and I believe most every 
other Commission. I think when these matte rs are called to the 
attention of the regulatory Commissions they see maybe it is better 
to follow a different course. I am pleased to see th at the members of 
the Commissions now follow tha t admonition and are giving consid­
eration to such suggestions as have been made.

Your entire Commission—I don’t know whether it is traditional or 
not—for the last several years has been going to the annual  meeting 
of the National Association of Broadcasters and subjecting yourself 
to questions as one panel of all seven members.

My attention was brought to the fact tha t the American Trucking 
Associations had their annual convention out in Chicago and 7 of the 
11 members of the ICC, I thin k there was one vacancy I believe and 
maybe another 1 or 2, were out there  spending a week with them.

On the other hand, as you know, it is desirable for the  members of 
the regulatory agencies or Commissions to meet with the industry 
and find out what is going on. Otherwise you have a commission 
set up in an ivory tower, which is not the best. So you have to bal­
ance these things off with what is the best interest. I have felt pret ty 
strongly about  it all these years because there are those who want to 
do away with the well established principle of regulatory commissions, 
and make administrators out of them on the one hand and subject 
them to the executive on the other hand. I have advocated a con­
trary point of view. I think the  way we have it now is best for the 
public. Unless we have prope r procedures and the commissions 
conduct themselves accordingly to obtain the approba tion of the 
public we will be faced with those kinds of threats.

If I have any legacy at all to leave, it  is that I hope that  these com­
missions will continue to be strengthened  along the lines t ha t we have 
developed. I am not concerned about being thwarted at  all as long 
as you have the service which is necessary. That is the reason I 
feel pre tty  strong about some of these things. I am glad to know 
that we are gradually bringing abou t these improvements tha t you 
have suggested today. If some of the statu tes are too restrictive 
I think the  committee and the Congress ought to deal with them.

I believe with everybody working toward the same understanding 
and objective, tha t will be done. I just feel tha t this is so important. 
I want  to see the  regulatory procedures carried out so that  they will 
bring about improved service to  the American people.

Mr. Henry. Mr. Chairman, I agree with those words. I for one 
apprecia te very much your inte rest  in the way we do perform our
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job  and you r rec ognit ion  th at  in cooperatio n wi th you and  the ot he r 
mem bers  of this co mm ittee  and  the  othe r side of Congress  we are  all  
working  tow ard  th e sam e goal. That  is to see a very he al thy an d 
pub lic- service-m inded indu str y per formin g its fun ctio n unde r wha t 
we hope is good regu lat ion. To day has  bee n ju st  anoth er  exam ple  
of your willingness  to  coo perate.

Again  I wan t to sa y to you  how much we app rec iate your  giv ing  
us this time.

Th e Chairman . I  th in k your resp ons ibil itie s are  going to bec ome 
hea vie r as you  go alo ng  because  your  workload  will increase. Thi s 
is obvious  because th e population is inc reasing, our econ omy  is 
exp and ing, ou r services are  expanding,  dema nd s are much gr ea ter. 
You have to  face tho se gre ate r dem and s in the futur e, th at is all  
there is to it.

I know  our  dis tinguish ed chairman of th e sub com mittee  her e is 
pro bably  going to ha ve  a grea t deal  to do with  some of thes e th ings  
in the futur e. I would  like to see an ad eq ua te  increase in the ap pr o­
pr iat ion s to pro vid e th e personnel the  agencies need . I th ink one  or  
two of the  agencies ha ve  had ju st  ab ou t the  same  appro pri ation  ov er  
the years for the la st  sev era l years. Yours ha s no t been increased  a 
whole lot. I do know your  work  has  been heavier . You are doing 
ve ry well. In  some  are as I would like to see you improve  and  I know  
you would too. Ne ver the less I do th ink th at if th e Congress is g oing 
to recognize the increased  demands th at  you are  going to have  yo u 
are  s imply going to ha ve  to have the  per son nel  to deal  with it.

I am one of tho se who  advoca tes  a bu ild ing  for these regu la tory  
agencies, probably all  in one, so t hat  yo u can  h av e jo int hear ings w ith  
the m and  things of th a t kind . I th ink ul tim ately it  will come. I t  
should  come, inste ad  of hav ing  you  sc at te re d all over the Ca pi to l 
and maybe  in close qu ar te rs  with oth er agencies th at hav e no thi ng  to  
do wha tsoe ver  wi th wha t you  are  deal ing wi th.

1 hav e talked to me mb ers  of the  Ap prop ria tio ns  Comm ittee ab ou t 
it,  of the  need for one  la rge  building t hat wi ll b e suffici ent to accommo­
da te  these six majo r reg ula tor y agencies of ou r Government . I sti ll 
feel it would be the  be st  for the  people of th e Un ite d Sta tes  if th at  is 
done .

I hope som eda y it  will be done.
Mr. H enry . Tha nk  yo u. I do, too.
Th e Chairman. Dr. Ca rte r?
Mr. Carter. N o quest ion s.
The Chairman . M r. Huo t.
Mr . H uot. No  quest ion s.
The Chairm an. Mr. Roge rs, do you have  an ythi ng  further ?
Mr . R ogers of Te xas. No questions.
The Chairm an. Tha nk  you very mu ch for  yo ur  appeara nce  an d 

tes tim ony on this , Mr. Chairma n. Of course, as fa r as you know there 
is no objection to thi s bill?

Mr . H enr y. So fa r as I know there is none.
The Chairman . Tha nk  you  very much.
I wonder if t her e is anyone here who would like  to tes tify  or  prese nt  

a stat em en t eit he r for  or again st eith er of the se  three  bills we ha ve  
sch edu led  for hearing  th is afternoon ? W ha t is the  old say ing— 
“ Speak up now or forev er hold your pea ce” ?

M r. H enr y. I feel like  I am ge tting  m arrie d.
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The Chairman. You have been there for some time. This is a 
second wedding to a regulato ry agency.

Tha nk you very much.
This will conclude the hearings on these bills and we will schedule 

them for executive session tomorrow just in case we are able to get to 
them beyond what we have already scheduled.

Mr. H enry. Thank  you, sir.
(The following letter  was received for the record:)

Air T ransport Association, 
Washington, D.C., September 10, 1965.

Hon. Oren H arris,
Chairman, Committee on Interstate and Foreign Commerce,
House o f Representatives, Washington, D.C.

Dear Mr. Chairman: The Air Tra nsport  Association, in beha lf of its 43 air 
carrier members , hear tily endorses S. 903.

Antenna structures such as rad io and  television towers are  of vital concern to 
our carr iers who f requently  mu st make use of airspace in the prox imity  of such 
towers in order  to provide air transp ortation. S. 903, by requ iring perm ittees 
and  licensees to maintain the  paint ing  and/or illumination of broadcast towers 
ordered by the Federa l Com munications Commission unt il such structures  are 
dismantled, even though they are  no longer used for transmission purposes, will 
be he lpful  to the airlines and oth er airspace users in coping w ith abandoned towers 
as long as t hey remain in existence. Bu t surely there is no just ification for allow­
ing an ten na  structures to impinge on aeronaut ical operation s for very  long once 
they  cease to be licensed. Therefore , the  fur ther provision of thi s bill, the  one 
making it  possible to require dism ant lem ent  of an abandoned  tower upon a de­
terminat ion  by the Adm inis trator of the  Federa l Avia tion Agency that  there  is a 
reasonable possibility th at  it may  constitute a menace to air  navigation , will 
make a significant  contribution to  the  safety of air nav igat ion and  thus to the  
public inte res t.

These things considered, we urge immediate passage of S. 903.
Cordial ly,

S. G. Tipton, President.

Aircraft Owners & P ilots Association,
Washington, D.C., September 15, 1965.

Congressman Oren Harris,
Chairman, Interstate and Foreign Commerce Committee,
U.S. House of Representatives, Washington, D.C.

Dear Sir : We note th at  the  full Committee for In ter sta te and  Foreign Com­
merce me t on September 14, 1965, to consider S. 903 regarding pain ting and  
marking of abandoned radio towers . The problem to be solved by this proposed 
legislation is of great  importance  to  aviat ion. Elimination of t he  hazard created 
by abandoned  towers, unmarked a nd  un lighted, is vita l to  th e use of the navigable 
airspace in the  lower levels by general aviation.

The  Airc raft Owners & Pilots Associat ion supports  and recommends legislation 
to carry  ou t the  intent of S. 903 a t the earliest possible time.

Cordial ly,
R. G. Armstrong,

Chief, Airspace Department.
(Whereupon, at 2:30 p.m. the  hearing was concluded.)
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