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RAI LW AY LAB OR ACT AMENDMENTS  RELAT ING  TO NRAB
TUESDAY, JUN E 8, 1965

H ouse of R epresentatives,
Subcommittee on T ransportation and Aeronautics 
of the  Comm ittee on I nterstate and F oreign C ommerce,

Wa shm gton^ D.G.
The subcommittee met at 10 a.m., pursuant to call, in room 2218, 

Rayburn House Office B uilding, Hon. Harley  O. Staggers (chairman 
of the subcommittee) presiding.

Mr. Staggers. The committee will come to order.
The hearings beginn ing this morning are on H.R. 701, 704, and 

706, introduced by our colleague on the committee, Mr. Williams. 
These bills would amend the Rai lway Labor Act to require  the estab­
lishment of special boards of adjustment to deal with disputes re­
ferable to the National Railway Adjustmen t Board,  and to provide 
tha t money awards made by the National Railway Adjus tment Board  
shall be final and conclusive on the parties.

Current ly, there are long delays in the settlement of  disputes arising 
out of grievances on the interp retation or application of collective 
bargaining agreements primarily on the first and thi rd  divisions of 
the  National Railway Adj ustment Board.

We are hearing today from our colleague, Mr. Williams, and from 
representatives of the R ailroad Brotherhoods  concerning the need for 
establishment of some mechanism for eliminating these delays. To­
morrow we expect to hear from a represen tative of the A ir T ransport  
Association concerning the  method of adjusting  disputes in the air 
tran spo rt industry. I have requested th at the ATA send a witness to 
tes tify  on th is subject to explain thei r procedures, since as I under­
stand it, there is no comparable backlog of unresolved disputes in the 
air  t ransport industry. Labor relations in the a ir transport industry 
are covered by all  of the procedures of the Railway Labor Act except 
those procedures establishing the National Rai lway Adjus tment Board.

In  addition, we will hea r from a represen tative of the rail carriers.
At  this point in the record the text of the bills will be inserted to­

gether with reports  thereon which the committee has received.
(The bills and report s fol low:)

[H.R . 701, 89th Cong., 1st Bess.]

A BILL To amend the  Railway Labor Act in order to provide fo r estab lishm ent of special  
adjustme nt boards to resolve dispu tes otherwise referable  to the  Nat iona l Rai lroa d 
Adjustmen t Board

Be it enacted by the Sena te and House of Representat ives of the United States 
of America in Congress assembled, That section 3 Second of the Railway Labor 
Act is amended by adding at  the end thereof the follow ing:

“If  written request is made upon any individual c arr ier by the  representative 
of any craft or class of employees of such car rier  for the  establishment of a

1



2 RAILWAY LABOR ACT AMENDMENTS RELATING TO NRAB

special board  of a dju stm ent to  resolve disputes otherw ise referable  to the  Adjust ­
men t Board, the ca rri er  sha ll join  in an agreement  esta blishing such a board  
wi thin thi rty  days from the da te such request is made. The jurisdic tion  of 
such board  shall  be defined in the agreement establish ing it. Such board shall 
cons ist of one person des ignated  by the carrier and one person designated by 
the  represe ntat ive of the  employees. If  with respect to any  dispute or group 
of disputes  the members of the  board  so designated are  unab le to agree  upon 
an aw ard  disposing of the  dispute or group of disputes  they shall by mutual  
agreem ent  select a neut ra l person to be a member of the  board for the con­
sid era tion and disposition of such dispu te or group of disputes.  In the even t 
the  members of the board desig nated by the par ties are unable, within ten  
days  af te r the ir fai lur e to agree upon an awa rd, to agre e upon the selection 
of  such neu tra l person, either member of the board may requ est the Mediation 
Board  to appoint such ne ut ra l person and upon receip t of such request the  
Mediation Board shal l promptly make  such appointment. The neu tra l person  
so selected or appointed shal l be compensated and reim bursed for expenses by 
the Mediation Board. Any two members of the  board sha ll be competent to 
ren de r an award. Such aw ard s shal l be final and binding upon both par tie s 
to the  dispute and if in favor of the petit ioner, shall  direct the  c arr ier  to comply 
the rew ith  on or before  a day  named. Compliance with  such awards shal l be 
enfo rcible by proceedings in the  United States dis trict cou rts in the same man ner 
and subject to the same prov isions that  apply to proceed ings for  enforcement 
of compliance with  awards of the  Adju stment Board.”

[H .R . 704, 89 th  Con g., 1st  se ss .]

A B IL L  To  am en d th e Ra ilwa.v  L ab or Act  in  o rd er  to  mak e a ll  aw ar ds of  th e N at io na l 
R ai lr oad  A dj ust m en t B oa rd  fin al

Be  i t enacted by the Sen ate  and House o f Representatives o f the United Sta tes 
of America in Congress assembled, Th at the second sentence of section 3 Fi rs t 
(m) of the Railway Labor Act is amended  by stri king out except inso far as 
they  shall conta in a money aw ard”.

[H .R . 706 , 89 th  Con g., 1 st  se ss .]

A B IL L  To  am end th e  Rai lw ay  L ab or  Ac t In or de r to  pr ov id e fo r es ta bl is hm en t of spec ial 
ad ju s tm en t bo ards  upon  th e re qu es t ei th er  of  re pre se nta ti ves  of  em ploy ees or  of ca rr ie rs  
to  re so lve di sp ut es  ot he rw is e re fe ra ble  to  th e N at io na l R ail ro ad  A dj us tm en t Boa rd

Be  i t enacted by the Sen ate  and House of Representatives of the United Sta tes 
of America in Congress assembled, That section 3 Second of the Railw ay Labor  
Act is amended by adding at  the  end ther eof  the foll owing :

“I f wri tten request is made upon any individual ca rri er  by the represe ntat ive 
of any  cra ft or class of employees of such ca rr ier for the  estab lishm ent of a 
spec ial board of adjus tment  to resolve disputes  othe rwise referable to the Ad­
justm en t Board, or if any ca rr ie r makes such a reques t upon any such repre ­
sen tat ive , the carrier or the represe ntat ive upon whom such request is made 
sha ll join in an agreement establishing such a board within  thirty days from 
the da te such request is made. The  juris dic tion  of such board shall be defined 
in the agreem ent esta blishing it. Such board  shal l cons ist of one person desig­
na ted by the  carrier and one person designated by the representativ e of the 
employees. If  with resp ect to any dispu te or group of disputes  the members 
of the  board  so designated ar e unable to agree upon an aw ard  disposing of the 
dispute or group of disp utes they shall  by mutual  agreement select a neu tra l 
person to be a member of the board  for the  cons ideration  and disposition of 
such  dispute or group of disputes . In the event the members of the board  
des ignated  by the parties ar e unable, with in ten days  af te r the ir fail ure  to 
agree upon an awa rd, to agree upon the selection of such neutral person, eith er 
member of the  board may req ues t the  Mediation Board to appoint such neu tra l 
person and upon rece ipt of such request the  Mediation Board shall  promptly 
make such appointme nt The neutral person so selected or appointed shall 
be compensated and  reim bursed  for  expenses by the Media tion Board. Any 
two members of the  board shall  be competent to render  a n awa rd. Such awards 
shall  be final and binding upon both par ties to the  dispute and if in favor of
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the  peti tioner, shall  direct  the oth er party  to comply therew ith  on or before 
the  day  named. Compliance wi th such awa rds shal l be enforcible by proceed­
ings in the  United Sta tes di st ric t courts in the  same manner and  subject to the 
same provis ions that  apply to proceed ings for  enforcement of compliance w’ith 
award s of  the  Adjustme nt Boar d.”

National Railway Labor Conference,
Chicago, III., Feb ruary 24, 1965.

Hon. Oren Harris,
Chairman, Commit tee on In ters ta te  and Foreign Commerce, House Office Bu ild­

ing, Washington, D.C.
Dear Congressman Harris : This replies to your let ter s of Feb rua ry 9, 1965, 

addressed to Mr. J. E. Wolfe, chairman, National  Railway  Labor Conference, 
requesting his comments on bills,  H.R. 701, 704, and 700, introduced in the  
House of Representatives in Ja nu ar y 1965. In the  absence of Mr. Wolfe, who 
is ill, the  unders igned is replying to your inquiry  on beh alf of the Nat iona l 
Rai lway Labor Conference.

The  above refe rred  to bills  ar e identical  to thr ee  bills  (H.R . 8982, 8983, and  
8984) which  were intro duce d during the 88th Congress, and  on which hear­
ings were  held by the  Subcommittee on Tra nsp ortation and  Aeronautics of the 
Committee on Interst ate and  Fore ign Commerce of the  House of Represen ta­
tives. The position of the  National  Railway Labor Conference was fully pre­
sented to the  subcomm ittee a t th at  time, and  rem ains  the  same  with respe ct to 
H.R. 701, 794, and 706.

We respe ctful ly subm it th at  the re is no need for  the  proposed  legislat ion; 
but  if the  committee decides to hold hearings thereon, we would apprecia te an 
opportu nity  to appear .

Yours truly , W. S. Macgill,
Chairman, Sou thea stern Carriers’ Conference Committee.

Executive Office of the President,
Bureau of the  Budget,

Washington , D.C., June 21, 1965.
Hon. Oren Harris,
Chairman, Commit tee on I nter sta te  and Foreign Commerce,
House of  Representa tives , Washing ton,  D.C.

Dear Mr. Chairman : This  is in reply to your reques t fo r a report from the 
Bureau  of the Budget on H.R. 704, a bill to amend the Rai lway Labor Act in 
order to make all awa rds of the  National Rai lroad Adjustmen t Board final.

H.R. 704 would elim inate the exception in the Railro ad Labor Act which 
provides that  money awards of the  National Railro ad Adjustmen t Board are  not 
“final and  binding.”

There  would be no objection, from  the stan dpo int of the  adminis tra tion’s pro­
gram, to the  enactment of H.R. 704.

Sincerely yours, Phillip S. Hughes,
Assis tan t Direc tor for Leg isla tive  Reference.

Mr. Staggers. Our  f irs t wi tne ss th is morning  w ill be ou r colleague,  
Mr.  Wi llia ms .

STATEMENT OF HON. JOHN BELL WILLIAMS, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MISSISSIPPI

Mr . W illia ms. Th an k y ou, M r. C ha irm an . I  app reciate the  op por­
tu ni ty  to give  tes tim ony be fore  the subcom mit tee on th is  leg isla tion . 
As  you will  reca ll, th is  sub com mit tee  he ld several  da ys  of hearings 
du ring  t he  las t Congres s on bi lls  identical  to those on which  the cu r­
re nt  heari ng s are  being he ld,  bu t time did  no t pe rm it the com plet ion 
of  t hose hea rings.
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The problem to which these bills are directed involves the long de­
lays in the settlement of individual grievances arising in the railroad 
indus try involving working conditions and alleged violations of collec­
tive barga ining  agreements. Unde r existing procedures, where an 
employee has a grievance, it is processed by his union w ith the local 
representatives of the carrier. If  the dispute cannot be settled on the 
properties of the carrie r, it is referred to the National Railroad Ad ­
justment Board in Chicago. This process on the properties can take 
a year or more.

Aft er the dispute is referred to the  Board in Chicago, it is processed 
over a period of months and then is docketed. If  the case involves 
dismissal or suspension, it is expedited, and, therefore, is usually 
decided in about a year from the date it is docketed. If  the case is 
not expedited, i t takes its tu rn on the docket, and later is considered 
and decided.

At the current rate  of productivity, it  would take about 7 ^  years 
for all of the cases currently  on the docket of the Fir st Division to  be 
disposed of ; it would take a l ittle  over 1 year to dispose of all the 
cases on the docket of the Second Div ision; about Sy2 years to dispose 
of the docket of the Th ird Division; and about 5 months to  dispose of 
the cases on the docket of the Fourth Division.

In  other words, Mr. Chairman, an employee who has a grievance 
may have to wait as much as 10 years before a decision is reached 
disposing of th is grievance. When the  Board issues an order sett ling 
the grievance, if this  award contains an order for the payment of 
money, the carr ier involved may refuse to comply and the employee 
must then t ry his case over again in the courts.

These, in general, are the problems these bills are designed to  deal 
with.

Now, Air. Chairman, I will proceed to describe generally the makeup 
of the  National Railroad Adjustment Board .

The Railway Labor  Act, as amended Ju ne  21,1934, established this 
Board, which s tarted to function about August 1, 1934. The Board 
is divided into four separate divisions consist ing of all the industry’s 
nonoperating and operating unions and management. They serve as 
regular members on each division with equal representation.

For example, the F irs t Division consists of the five opera ting unions. 
Each union appoin ts one member to serve as its representative on 
the Division, and management appoints five representatives as the ir 
members.

When the reg ular  members of a division  find themselves deadlocked 
and unable to agree on cases before them, request is then made to the 
National Mediation Board for the appoin tment of a referee  to decide 
the deadlocked cases.

The Federal Government pays for  the expense of the operation of 
the Board, which includes the salaries of the referees, with the excep­
tion tha t the labor organizations pay the salary of their members 
and the management pays the salary of the ir members on the Board.

My research has revealed that  the B oard  has fa iled to function ade­
quately as intended. This is especially true on the  F irs t and Thi rd 
Divisions of the Board. We find here that  practically every case is 
deadlocked thereby  requiring a referee to decide the case. This  re­
quires both sides to submit briefs and have oral argument before a
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referee on. each case. This snail-paced, operation has brought about 
a buildup of a huge backlog of cases on these divisions.

The Fi rst  Division has accumulated such a huge backlog of cases 
tha t an employee is forced to wait as long as 10 years before receiving 
a decision on his case.

One possible solution to this  problem is the passage of H.R. 701 
and H.R. 704. Not only will this legislation erase the present in­
equities and dispense of the huge backlog of cases tha t now exists, but 
it will also save the Federal Government thousands of dollars.

Mr. Chairman, one additional point. Since introducing this, it 
has been called to my attention tha t an amendment to H.R. 704 is 
needed in order to make sure tha t awards will be final and  binding. I, 
therefore, suggest the following amendment be added at the end of the 
bill :

Add at the end of the bill the fol lowing:
“Sec. 2. (a) The first sentence of section 3, f irst of the Railway 

Labor Act is amended by striking out ‘shall be prim a facie evidence 
of the facts therein stated’, and substitu ting there for ‘shall be con­
clusive on the parties.’

“ (b) The last sentence of section 3, first of the Railway Labor Act 
is amended by adding at the  end thereof the following: ‘Provided, 
however, Tha t such order  may not be set aside except for failure 
of the division to comply with the requirements of thi s act;  for failure 
of the order to conform, or confine itself, to matters within  the scope 
of the division’s jurisd iction; or for fraud or corruption by a mem­
ber of the division making the order.’ ”

Mr. Chairman, it was called to my attention several years ago tha t 
a very bad situation existed in this  Railroad Adjustmen t Board op­
eration. On investigation I found that  a very bad situation did, in­
deed, exist. I have offered the pending legislation as a possible solu­
tion to th at problem.

It  is possible tha t valid objections may be raised to the legislation 
before us, but, Mr. Chairman, insofar  as I  can determine this is the  
only solution tha t has been suggested. If  someone has a better ap­
proach to suggest tha t will remedy what is a very bad situation, I 
personally would be amendable to such suggestion.

At  this  point I  offer this legislation as the only solution to this prob­
lem that, has yet been suggested to me, in the hope tha t this Congress 
will see fit to remedy a most disgraceful situation and one which 
certainly works extreme hardships  on many deserving employees in 
the railroad industry.

Thank you, Mr. Chairman.
Mr. Staggers. Thank you, Air. Williams, we appreciate the fact 

that you, the author of these bills, have come to give us an explanation 
of the situation tha t brought on the introduct ion of the bills, and your 
understanding of what should be done.

Mr. Springer, do you have any questions?
Mr. Springer. No questions.
Mr. Williams. Mr. Chairm an, I wish to present, and ask unani­

mous consent to be admitted with my statement, a table of s tatistical  
data  abstracted  from the reports of the National Mediation Board, 
giving  a ra ther graph ic pic ture  of the Board’s performance over a 30- 
year period of time in t he handling and disposition of cases.
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Also, Mr. Chairman, a table of information relat ing to subjects in 
the U.S. courts to enforce National Railroad A djustment awards go­
ing back to 1945. I ask unanimous consent tha t these be accepted 
as exhibits to my statement.

Mr. Staggers. Without objection, they will be incuded in the record.
(The information follows:)

30t h  Ann ua l R eport, Nation al  Mediation  B oard, F isca l Year E nded 
J un e 30,  1964

Table  9.—Cases docketed and disposed of  by the National  Railroad Adjus tme nt 
Board, fiscal years  1935-64, inclu sive  

A L L  D IV IS IO N S

Ca se s
30 -yea r
pe ri od
1935-64

1964 1963 1962 1961 1960

O pen  and  on  h an d  a t be gi nn in g of  pe ri od__  _____ 6,86 4 
1,731

6,461
1,901

5,968
1,873

5,957
1,870

5,645
1,799N ew  c ases  d o ck e te d ____1 ____ _____________________ 61,9 16

T o ta l n u m b e r  o f cases on  h and  a n d  d o c k e te d -

Cas es  d is po se d of ________ _____ _________ ________

61,916 8,59 5 8,362 7,841 7,827 7,444

55,3 56 2,035 1,552 1,380 1,85 9 1,487

D ec id ed  w it h o u t re fe ree_____________ ________ 11,949 
23,672 
19,73 5

49
1,346

640

60 
1,184 

308

73
924
383

255
871
733

75
688
724

D ec id ed  w it h  r e fe re e ___  . _______  . . .
W it h d ra w n __________ ____ _____ _____ ____ ____

O pen  c ases  o n h an d  clo se of  pe ri od_______  ______ 6,560 6,56 0 6,810 6,461 5,9 68 5,957

H e a r d _______ ____  . . 784
5,776

784
5,776

1,166
5,644

1,679
4,782

1,769
4,1 99

1,735
4,222N o t h ea rd ___ ________________________ ____ .

1S T  D IV IS IO N

O pen  a nd  on  h a n d  a t be gi nn in g of  pe ri od  - _______ 3,84 7 3,2 38 2,928 3,1 04 2,872
New ’ ca ses d o cke te d__________' ____________________ 40,363 '73 8 809 '68 7 823 799

T o ta l n u m b e r of  cases  o n h an d  a n d  d ocke te d— 40,363 4,58 5 4,047 3,615 3,927 3,671
Cas es  d is po se d of__________________  . . . ________  . 36,301 523 254 377 999 567

D ec id ed  w it h o u t re fe re e______________ ____ 10,090 37 31 42 217 47
D ec id ed  w it h  re fer ee  ....................  _ 10,378 103 112 152 226 228
W it h d ra w n —.  _________ _________ _ 15; 833 383 111 183 556 292

O pen  ca ses  o n  h a n d  close of p er io d_________________ 4,062 4,062 3,7 93 3,2 38 2,928 3,104

H e a rd _________________  . . . . . . . . . . . .  .  _ 185 185 173 167 136 179
N o t h ea rd _________________________ 3,8 77 3,8 77 3,6 20 3,07 1 2,7 92 2,925

2D  D IV IS IO N

O pen  a n d  on h a n d  a t  b eg in nin g of  pe ri od___________ 355
198

379
217

288
287

365
216

282
305New’ ca ses d o ck e te d ___~ ' ________________ 4, 776

T o ta l n u m b e r  of  cases  on h an d  a n d  d o ck e te d . .

Cas es  di sp ose d  of__________________________________

4, 776 553 596 575 581 587

4,5 06 283 241 196 293 222

D ec id ed  w it h o u t re fe re e______ . .  _____________ 6S8 
2,9 79

839

1
267

15

5
213
23

13
165

18

8
270

15

7
110
105

D ec id ed  w it h  re fe re e_______ ____ ____________ . .
W it h d ra w al___________________________________

O pen  c ases  o n h a n d  clo se  of  per io d________________ 270 270 355 379 288 365
H e a rd __________________ ______________________ 55

215
55

215
41

314
80

299
106
182

186
179N o t h ea rd _____________________________________
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T able 9.—Cases docketed and disposed of ~by the  National  Rai lroa d Ad jus tmen t 
Board, fiscal years 19X5-64, inc lusive—Continued 

3D  D IV IS IO N

Ca se s
30-ye ar
pe riod
1935-64

1904 1963 1962 1961 1960

O pe n an d  o n h an d  a t be gin nin g of  pe ri o d __________ 2,598 
715

2,731
779

2,6 46
773

2,3 99
733

2,4 08
615N ew  cas es  d o ck e te d ________ ____________________ 14,829

T o ta l n u m b e r of  cases  on  h a n d  a n d  d o c k e te d ..

Cas es  d is pose d  o f____________________________ ______

14,829 3,3 13 3,5 10 3,41 9 3,132 3,0 23

12,632 1,116 912 688 486 624

D ec id ed  w it h o u t r ef eree ___________ _____ . . . 871
9,10 0
2,661

4
893
219

18
768
126

10
534
144

17
342
127

3
309
312D ec id ed  w it h  re fe re e______________________ ____

W it h d ra w n ____________________________________

O pe n c as es  o n  h a n d  c lose o f p er io d_______ __________ 2,197 2,1 97 2,598 2,731 2,646 2,399

H e a rd _______ _________________________________ 520
1,67 7

520
1,6 77

904
1,694

1,3 40
1,391

1,443
1,203

1,296
1,103N o t h e a rd _____________________  ______________

4 T H  D IV IS IO N

O pe n and  on  h an d  a t be gi nn in g of  pe ri o d __________
N ew  ca ses d ocke te d_______________________________

T o ta l n u m b e r  of cases  on  h an d  a n d  d o c k e te d ..  

Cas es  d is pose d  of__________________________________

D ec id ed  w it h o u t r ef eree _______________________
D ec id ed  w it h  ref eree ___________________________
W it h d ra w n ................................ .......................................

O pe n c as es  o n  h a n d  cl ose  of p er io d_________________

H e a rd _________________________________________
N o t h e a rd ......... - ......... ............. —____ _____________

64 113 106 89 83
1,948 80 96 126 98 80

1,94 8 144 209 232 187 163

1,917 113 145 119 81 74

300 7 6 8 13 18
1,215 83 91 73 33 41

402 23 48 38 35 15

31 31 64 113 106 89

24 24 48 92 84 74
7 7 16 21 22 16
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Mr. Staggers. Our next witness will be Mr. Haro ld C. Crotty , 
chairman of the  Railway Labor Executives Association Committee on 
Railway Labor Act. Mr. Cro tty ?

STATEMENT OF HAROLD C. CROTTY, CHAIRMAN, RAIL WAY  LABOR
EXECUTIVES ASSOCIATION COMMITTEE ON RAILWAY LABOR
ACT, AND PRESIDENT, BROTHERHOOD OF MAINTENANCE OF WAY
EMPLOYEES

Mr. Crotty. Good morning, Mr. Chairman.
Mr. Staggers. It  is good to have you with us. Please give your 

name, the name of you r association, and you may proceed.
Mr. Crotty. Thank you.
Mr. Chairman and members of the committee, my name is Harold C. 

Crotty . I am president o f the Brotherhood of Maintenance of Ways 
Employees.

I am accompanied here this morning by our counsel, Mr. Richard 
Lyman, of the law firm of Mulholland, Hickey & Lyman.

I appear here this morn ing as the chairman of the Committee on 
the Railway Labor Act of  the Railway Labor Executives’ Association 
and as spokesman for the 22 railway labor organizations affiliated with  
tha t association, a list of which is contained in my written statement 
and which, if  I  may, I will file with the reporter .
American Railway Supervisors’ Association.
American Train Dispatchers’ Association.
Brotherhood of Locomotive Firemen and Enginemen.
Brotherhood of Maintenance of Way Employees.
Brotherhood of Railroad Signalmen of America.
Brotherhood of Railroad Trainmen.
Brotherhood Railway Carmen of America.
Brotherhood of Railway and Steamship Clerks, Freigh t 

Station  Employees.
Brotherhood of Sleeping Car Porte rs.
Communication-Transporta tion Employees’ Union.
Hotel and Restaurant Employees and Bartenders In terna tiona l 
Inte rnational  Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 

Forgers and Helpers.
Inte rnational  Brotherhood of Electrical Workers.
International Brotherhood of Firemen and Oilers.
Inte rnational  Organization of Masters, Mates and Pilots of America.
National Marine Engineers’ Beneficial Association.
Order of Railway Conductors and Brakemen.
Railroad Yardmasters of America.
Railway Employees’ Department,  AFL-CIO.
Sheet Metal Workers’ In ternational Association.
Switchmen’s Union of North America.
Seafarers’ Inte rnational Union of North America.

The standard railway labor organizations which I represent are 
favorable to the adoption of H.R. 704, but, for reasons which I  will 
explain  later in my statement, it is thei r view t ha t the bill must be 
amended if its objective is to be accomplished.

In this connection we endorse fully the amendment tha t Congress­
man Williams has offered here  this morning. We believe it will ac­
complish fully what we thin k should be accomplished and feel it is 
necessary if the objectives of the legislation are  to be met.

Before I discuss the provisions of the bill,  I  should like to comment 
on the existing provisions of the Railway Labor Act (Railway Labor
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Act  sec. 3) , to which it rel ate s an d to tell  you some of  t he  b ack gro und 
an d experiences which hav e led  to the  need  fo r the  enact me nt of th is 
leg islation .

Th e Congres s ame nded th e Ra ilw ay L abor  Ac t in 1934 and  among 
othe r th ings  esta blis hed  th e Na tio na l Ra ilroa d Adjus tm en t Bo ard  to 
ha nd le  disputes  between ca rr ie rs  a nd  the ir  emplo yees  which  grew out 
of  grieva nce s or ou t of th e in te rp re ta tio n and ap pl icat ion of agree ­
me nts  con cerning ra tes  of  pa y,  rules, and wo rking  con ditions .

Thi s i s a bipa rti san board  c onsis ting o f 36 m embers, 18 of  whom  are 
sele cted  by the ca rri ers an d 18 by those lab or  organiz ati ons which 
represen t ra ilr oa d emp loye es and which are  na tio na l in scope.

F or the  purposes of op era tio n, the  Bo ard is divid ed  into fo ur  di ­
vis ion s each  of  which ha nd les  disputes  between ca rr ie rs  and  certa in 
speci fied class ifica tions o f r ai lroa d employees. The F ir s t D ivis ion,  for 
exa mple, han dle s dis putes  inv olv ing  trai n an d eng ine  service  em­
ployees, the Second Divis ion  those  inv olv ing  shop cra ft  employees,, 
the Thi rd  Div ision d isp ute s o f stati on , tower , an d t eleg raph  employees , 
cle rical an d ma intena nce  o f way and certa in othe r employees , a nd  th e 
Fourt h  Divis ion d isp ute s n ot  wi th in  th e j ur isd ict ion of  the oth er three  
div isions.

Since it  was reco gnized th a t because  of the bi pa rt isan  composi tion 
of  the  B oard a  deadloc k was possible, the  act  m akes  pro vis ion  fo r the  
appointmen t^ of a n eu tra l ref ere e. In  these cases th e refere e sits  wi th 
the Divis ion  o f the  B oa rd  an d breaks  th e dead lock. I  migh t a dd  th at  
th e la ck o f pro vision fo r resolvin g deadlocks wa s one o f the m ain  causes 
fo r the brea kdown of the fo rm er  grie vance ha nd lin g machinery.

I t  i s im po rta nt  to keep i n mind  t hat  t he  j ur isd ic tio n of  th e Adj us t­
me nt  B oa rd  extends only to  d isp utes  growi ng  out of  g rievan ces  or  out 
of  the  interpretat ion or ap pl icat ion of  exis ting agree me nts  co ncernin g 
ra tes of  pay , rules', and wo rk ing con ditions  which have been chara c­
teriz ed  by thp  U.S . Suprem e Co ur t as “minor"’ disputes . It  has  no 
ju risd ic tidf i^ ve r disputes ar is ing out  of nego tia tio ns  fo r chan ges in 
ex ist ing agreements. Di spute s of  the la tt er  typ e, wh ich  the U.S . 
Su prem e Court  has terme d “m ajor ” d ispute s, are  ha nd led under pr o­
ced ures pres crib ed in othe r sections of  the  act.

Th e disputes  over which  the Ad justm en t Boa rd  has jur isd ict ion  
m ig ht  concern an employee's  se nio rity  r ig h ts ; m ight  v ery  well  i nvolve 
th e que stio n of  wh eth er a man has  or  has  no t been pa id  the  prop er 
am ou nt  o f comp ensa tion  f or  a  p ar tic ul ar  class o f w or k;  may  ve ry well 
concern the  separat ion  of  an employee fro m serv ice—wh eth er or no t 
he ha d been un justl y dismissed; could  re lat e to the  quest ion  of  w hether  
th e ca rr ie r improperl y ass igned to oth ers  the wo rk to which an em­
plo yee  i s enti tled unde r his  own collect ive ba rg ai ni ng  agre em ent; and  
othe r sim ila r claim s of  co nt ract  vio lation.

Th e e xis tin g law a lso p rovid es in section 3, firs t (m ) th a t th e award s 
of  t he  N ati onal Ra ilr oa d Adjus tm en t Bo ard —
shall be final and binding upon both parties  to the dispute, except insofar  as they 
shall contain a money award.

I t  fu rt her  provides in section  3, firs t (p ) th at if  a ca rr ie r does  no t—
comply with an order of any division of the  Adjustment Board within the time 
limit in such order, the petitioner, or any person for whose benefit such an award 
was made—
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May file in the U.S. distri ct court a petit ion to enforce the award and 
order.

The findings and order o f the division of the Adjus tment  Board are 
made prima facie evidence of the facts therein stated  and the d istric t 
court is empowered to make such order and to enter such judgment as 
may be appropriate to enforce or set aside the  o rder of the Board.

While  the Board is an admin istrative agency created by Federa l 
statute, it functions more as a board of arbitrat ion and its awards 
resemble the awards of an arbitration  board. Indeed , it has been 
stated  by the U.S. Supreme Court—
the re was a general under standing  between both the  sup por ters  and opponents 
of the  1934 amendments th at  the provis ions dealing with  the  A djus tmen t Board 
were  to  be considered  as compulsory  arb itration  in thi s limi ted field (Broth er­
hood of Railroad Trainmen et al. v. Chicago River and Ind ian a Railroad et al., 
353 U.S. 30).

Fo r a considerable period  following its creation in 1914, the Na­
tional Railroad Adjustment Board operated as an effective means of 
settl ing grievances of employees and disputes with respect to the  inte r­
preta tion and applicat ion of collective bargain ing agreements in the 
railroad industry.  Strikes over these matters were almost nonexistent, 
and disputes were sett led at  a minimum of expense and  without the 
necessity of resorting to cour t action.

In  recent years, however, an accumulating body of court decisions 
with respect to the Board ’s jurisd iction and functions, the effect of its 
creation upon alte rnative methods of disputes se ttlement, and part icu­
larly the  legal force and effect of its awards, have resulted in the  emas­
culation of the  Board as an effective tribunal. The amount of li tiga ­
tion resulting from the refusal of the carriers to  apply the awards and 
orders  of the Board has greatly increased, and judicial  interpretation 
of the  Railway Labor Act, as I shall late r demonstrate, has resulted in 
a completely inequitable procedure for the disposition of grievances 
and claims of employees.

Fo r a fu ller apprecia tion of the inequitable situat ion in which rail ­
way employees nave been placed, the increasing frus tration of the 
congressional purposes underlying the Board ’s creation , and the kind 
of corrective legislation required , some consideration must be given to 
the background of dealing with employee grievances and contract dis ­
putes in the railroad industry , and the judicial precedents to  be taken 
into account.

Although there had been considerable unionization of railroad em­
ployees prior to World W ar I , the unions had not been generally recog­
nized by the carriers and they  had not succeeded in negotiating many 
agreements with the  employers. The per iod of governmental control 
during the war brough t about  drastic changes, with the Government 
giving full recognition to the unions and the grea t majo rity of rail ­
road employees becoming organized.

The Director General entered  into national agreements with most 
of the unions fixing wages, rules, and working conditions, and set up 
bipar tisan  boards of adjustment which operated very successfully in 
disposing of disputes which arose with respect to the interpreta tion 
and application of those agreements. These boards were national in 
scope and each one dealt with  part icula r classes of employees. Nu-

49 -9 96 —’65— 2
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merous disputes were handled and disposed of with  virtually no dead­
locks (Garrison, “The National Railroad Adjus tment  Board: A 
Unique Adminis trative Agency,” 46 Yale Law Jou rna l 567, 570).

However, the return of the  railroads to private control and termina­
tion of the wartime boards brough t about a  period of confusion and 
chaos in the handling of employee grievances and contract disputes.

Aside from a few privately established boards, the  only agency for  
interpre ting  and applying  existing rules and working agreements was 
the U.S. Railroad Labor Board, established by the Transporta tion Act 
of 1920. It  was hampered not only by the fac t tha t it also was charged 
with handling  disputes over the making of agreement rules and estab­
lishing wage rates, bu t even more by its lack of power to enforce any 
of its decisions, so th at the ir effect was merely advisory, and could be 
disregarded with impunity.

Dissatisfaction of both employees and the carriers resulted in the ir w
agreement upon new legislation to take the place of the Transporta tion 
Act of 1920, which was enacted as the  Railway Labo r Act of 1926.
That act called upon the carriers and employees to create, by agree­
ment, biparti san boards of adjustment to handle disputes arising out of 
grievances or the interpre tation and application of agreements.

The 1926 act also created a governmental agency, the Board of Medi­
ation, with functions comparable to the present National Mediation 
Board. Though disputes not settled by the system boards of adjust­
ment could be refe rred to the Board of Mediation, its functions were 
purely  mediatory and conciliatory, and if it could not persuade the 
parties to submit to  voluntary  arbitration , disputes unsettled by the 
system boards remained unsettled.

Furthermore, under the 1926 act there was no way to compel the 
parties to create the  desired system boards, and those which were cre­
ated, having a bipar tisan membership equally d ivided between labor  
and management representatives,  often deadlocked.

As a result, grievances and contract claims were n ot decided, and 
there was a complete breakdown of the machinery for  resolving these 
disputes in the railroad indus try. The situation neared crisis pro­
portions,  and as a result Congress adopted the 1934 Amendments to 
the Railway Labor Act, crea ting the present National Railroad Ad­
justment Board (Elgin , Jol iet  <F Eastern R. Go. v. Burley, 325 U.S.
711,726).

As I  have heretofore stated, under the 1934 amendments, the Board 
was given authority  to hear  and adjudicate grievances and contract 
claims submitted to it and to issue awards which were to be legally 
enforceable by the Federal courts and provision was made for the «
appointment of a neutra l referee to break deadlocks. Thus, it ap­
peared at tha t time tha t the  princ ipal flaws in the previous machinery 
for the settlement of minor disputes in the railroad indus try had been 
corrected.

In  this connection it is significant to remember that prior  to the 
creation of the National Railro ad Adjustment Board  in 1935, em­
ployees claiming a breach of the collective ba rgaining  agreement by 
a carr ier were not limited to a resort to the available dispute settle­
ment machinery, but could either go to court in a suit for breach of 
contrac t, or seek to enforce their claims through economic pressures 
on the carriers.
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For some time after  the Board was created, it was felt  tha t these 
alternative  remedies were s till available to the  employees. However, 
subsequent court decisions have established tha t these alternatives are 
no longer available, and have at the same time pointed  up the need 
for corrective legislation to remedy the gross inequities which have 
developed under the present law.

It  is now well settled by court  decisions of the U.S. Supreme C ourt 
tha t the Adjustment Board possesses exclusive jurisdiction over these 
claims a rising  out o f minor disputes, and tha t the courts, both State  
and Federal , have no jurisdic tion over such claims. {Slocum v. Dela­
ware, L.  & 17. R. Co., 339. Order of  Railway Conductors v. Southern 
R. Co., 339 U.S. 255.) Thus under the present law the Board is the 
only tribunal to which rail road employees may submit thei r griev­
ances or disputes over the interpreta tion and application of agree-

. ments and their  former righ ts to re stort to the courts no longer exist.
Similarly, other Supreme Court decisions have established that  the 

alternative of resort to economic pressures is no longer available to 
the employees as a means of enforcing thei r claims. {Brotherhood of 
R.T . v. Chicago R. <£ I.R . Co., 353 U.S. 30. Locomotive Engineers n. 
Louisvil le & N. R. Co., 373 U.S. 33.) The Board, therefore is not 
only the sole tribunal to which employees may turn for relief for 
contract  violations, it is thei r exclusive remedy in such cases. They 
cannot strike in support of the ir claim nor can they strike to enforce 
an award which is favorable to them.

It  is apparent tha t in the absence of any alternative remedy for the 
settlement of their disputes, the question of the force and effect of the 
Board ’s decisions, and the method of obtaining compliance with them 
by the carriers, is of paramount importance. I t is in this area, th at 
the decisions of the courts have operated to frustra te what we con­
sidered to be the congressional objectives and subject to the employees 
to a grossly unfa ir burden with respect to their grievances and contract 
claims.

As I pointed out earlier in my statement, the act provides tha t 
awards shall be final and binding upon both parties to the dispute, 
except inso far as they shall contain a money award but it is also pro­
vided that in a statutory enforcement suit the findings and order of 
the Board  are  only prima facie evidence of the  facts therein  stated.

. In case where the employees’ claims are denied by the Board, the
Supreme Court has construed these provisions to mean tha t the em­
ployee is bound by the Board 's award, to the  same extent as lie would 
be by an adverse a rbitr ation award , and may not obtain judicial re- 

w view of any kind on the merits o f his claim. {Union Pacific R. Co. v.
Price, 360 U.S. 601.) According to the current  body of judicial de­
cisions, however, quite the opposite situation prevails where the em­
ployee has received a favorable award from the Board. In such in­
stances the carrie r may refuse to comply with the award, forcing the 
employee to institute an enforcement suit under the statute. In such 
suits, the lower Federal courts have consistently ruled tha t in spite of 
the statutory’ language according “final and binding” effect to awards, 
the whole dispute is to be heard  de novo, thus affording  the carrier
the r ight to a complete re litiga tion of the claim on its merits.

To date the majority of the Supreme Court has not seen fit to pass
directly on the question of the scope of review available to  ca rriers  in
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statu tory  actions to enforce awards of the Board  in favor of em­
ployees. In spite of its recent  line of decisions developing a Federal 
policy in favor of a rbi tra tion of labor disputes; its repeated descrip­
tion, in several recent Rai lway Labor Act decisions, of the Adjustment 
Board  procedure as const ituting “compulsory arb itra tion” ; its com­
ments about the desirability  of having these disputes decided by a 
board of experts in the ir field; and its comments tha t nonmonev 
awards “are made ‘final and binding’ by section 3 F irst  (m),  {Loco­
motive  Engineers v. Louisville <£• A. R.R . Co., supra), the Supreme 
Cour t has repeatedly refused to review cases in which carriers were 
accorded complete review on the merits of awards favorable to em­
ployees either monetary or nonmonetary. {Railroad Trainmen v. 
Louisville <& Nashville R.R ., 334 F . (2d) 79, cert. den. 12 L. Ed (2d) 
345, rehearing den. 13 L. Ed. (2d) 579.)

Thus,  the situation with  which railroad employees are presently 
faced as a result of this developing judicial precedent is as follows:

(1) They are foreclosed from resort to strikes or  economic pressure 
to enforce their grievances or contract claims;

(2) They may not resort  initially  to the courts to enforce their  
barg aining agreements, but  are limited to the submission of their  
claims to the Board, as an exclusive remedy;

(3) An adverse award by the Board is final and binding upon the 
employees, and they are denied any opportunity for  a review of the 
award on its merits ;

(4) A favorable award of the Board is not self-enforcing, and if a 
carr ier chooses to refuse to comply with it, the  employees’ only remedy 
is to institu te a suit in the U.S. d istric t court to enforce the award;

(5) In  such court action the carrie r is afforded a complete review 
of the merits of the award, and the whole dispute is tri ed de novo, as a 
regu lar court action, on both the facts of  the case and the interpreta­
tion of the ba rgaining agreement, and usually w ithout  any limitation 
on the evidence placed before the court, regardless of whether it had 
been considered in the proceedings before the Board.

In  the light of the judicial interpreta tion which has been accorded 
the present  statutory provisions with respect to the force and effect of 
awards  of the National Rail road  A djustment Board,  the expeditious 
and fa ir settlement of grievances and contract claims of employees in 
the rail road  industry is being completely frustrated . The unlimited 
opportunity afforded carriers to completely reli tigate disputes previ ­
ously submitted to and decided by the Board not only prolongs their  
ultimate resolution, but defeats the objective of uniform interpretation 
of labor agreements in the rail road  industry by an adminis trative tr i­
bunal having  expert knowledge in the field. And the u tte r inequity of 
a system o f adjudication denying employees any opportuni ty for re­
view of  an adverse decision at  the Board level, but affording carriers 
a completely new t rial  on all awards favor ing employees, is glaring ly 
apparent .

A de novo judicial review of awards of the Board certain ly operates 
to defeat the  clear congressional objectives of expeditious settlement of 
minor disputes and grievances through a sta tutory system of compul­
sory arbi trat ion; uniform and consistent interp reta tion of agreements 
on the property of a single carrie r, or, in the case of m ultica rrier n a­
tional agreements, throughou t the industry;  and the benefits of the
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Board’s expertise gained th rough practical  knowledge of the railroad 
industry and its customs and usages.

These so-called minor disputes over the prop er interpre tatio n and 
application of agreements are frequently a major source of f riction  be­
tween management and labor, and involve substantial issues with  re­
spect to rights and benefits of large groups of employees. For em­
ployees to have to w ait f or years, as is often the case, before receiving 
a Board decision, and then  face the prospect of having a favorable 
award nullified in  an expensive and time-consuming de novo judicial 
proceeding, is a source of widespread irri tatio n and frus tration.

Under the present s tatu tory  procedures for handling these disputes, 
as interpreted by the courts, the Adjustment Board  has become an  
impediment, rather than a help, to the peaceful settlement of these dis­
putes. The concept of a judicial tr ial de novo is completely opposite to 
the objective of fa ir and expedit ious disposition of  labor disputes. As 
one State  court has observed, if a judicial tria l de novo must be given, 
“the twi ligh t of administra tive law is at hand, for the proceedings 
before the adminis trative body will be but a perfunctory skirmish, the 
principa l contribution of which will be delay. (General Ace. Fire <£ 
Lif e Assurance Corp. v. Industria l Commission̂  223 Wis. 635, 646.)

Faced with these conditions the  organizations for whom I  speak feel 
compelled to call upon the Congress for relief. As between the present 
procedure and tha t which preceded it, the employees would be better  
served by the elimination of the  Adjustment Board and a return to  the 
earlier methods of  disposing of these disputes. Perhaps the effective­
ness of the Board could be re stored if the Congress makes clear, what 
we believe was originally  intended in the  1934 amendments, tha t the 
Board procedure is not exclusive and is no t intended to prohibit the 
use of economic strength to settle such disputes or to facilit ate the 
enforcement of the Board’s awards.

It  is probably debatable whe ther either of these alternatives may be 
the most desirable ones, a t least from the st andpoint of the  public in­
terest, and the purpose of the Railway Labor Act to  prevent inte rrup­
tion to commerce.

We submit that  absent these alternat ives there  is an u rgen t need for 
remedial legislation eliminat ing the current d isparity of t reatment of 
employees and employers in the railroad industry, and according a ll 
awards of the Board final and  binding effect on the merits of  the d is­
putes submitted to it.

H.R. 704 is intended to achieve this objective. It  would amend sec­
tion 3 F irs t (m) o f the Railway Labor Act by striking from the second 
sentence thereof the words “except insofar  as they shall contain a 
money award.” Tha t sentence as amended would then read as follows:

A copy of the  awards shal l be furnis hed to the  respective  pa rti es  to the con­
trover sy and  the  awards sha ll be final and binding upon both partie s to the  
dispu te.

The effect of this amendment would be to make money awards as 
well as nonmoney awards final and b inding upon the parties. While 
this change in the act would remove p art  of the problem in that it 
would give the same degree of finality to money awards as to nonmoney 
awards, it does not, in our opinion, remove the objection to the  present 
procedure which requires a tr ia l de novo by the  courts in  an enforce­
ment action involving both types of awards.
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The courts have held th a t:
The enforcement provision, subsec tion (p) make s no dis tinc tion  between 

money awa rds and nonmoney award s. It  refers  generally  to “an orde r” of the 
Board with  which the  carri er  refu ses to comply. If  any order of the Board  is 
to be enforced in a dis trict cou rt, the  procedure set for th in subsection (p) must 
be followed. (Brotherhood of Rai lroad Trainmen  v. Lou isvi lle & N.R. Co., 334 
F. 2d 79 (1964). )

Therefore, in addition to the proposed change in the  language of 
subparagraph  (m ), we believe that  additional changes in the language 
of section 3 F irs t (p) would be required to achieve the  objective of 
according finality to the Board’s determinations, and avoiding pro­
tracted litigation of these disputes.

As I understand the decisions of most of the lower Federal courts, 
in the cases tha t have been brought to enforce the  Board’s awards, the 
language in subparagraph (p) to the effect that “the findings and order 
of the division of the Adjustment  Board shall be prim a facie evidence 
of the facts therein s tated” has been interpreted as g iving  the Board’s 
decisions only presumptive weight, or at  most the effect of expert testi­
mony, which the carriers are completely free to rebut by any testimony 
or other  evidence they care to present bearing on the merits of the 
dispute.

Accordingly, we are suggesting that  subparagraph (p) also be 
amended in such manner as to give to the awards and orders of the 
Board tha t degree of finality customarily accorded awards of arb itra ­
tion boards. Such amendment, as we view i t, should eliminate the 
concept tha t in an enforcement suit the courts should completely review 
what  the Board has done on the merits and, in effect relitigate the 
whole dispute. Instead, we believe that, except for jurisdict ional or 
procedural defects, the Board’s determination on the facts and merits 
of the dispute, and the righ ts and legal obligations of the parties, 
should be conclusive on the courts called upon to enforce its awards 
and orders.

In  concluding this  s tatement I  wish to say very fran kly that to the 
employees the existing situat ion has become intolerable. The labor 
organizations  for  whom I am speaking spend a great  deal of time and 
effort and thousands and thousands of dollars handl ing, preparing, 
submit ting, and arguing cases before the Adjus tment Board. We also 
bear the  expense of the labor members on the Adjustment  Board itself, 
as well as on supplemental boards  and special boards. The Federal 
Government spends a su bs ta nt ia l sum each year to maintain and 
operate these various boards.

Again,  Mr. Chairman, 1 wish to reiterate what I said initially, we 
feel th e amendments offered by Congressman Williams will meet the 
suggested changes I  am r efe rrin g to here in my statement.

I am sure  the car riers also spend a considerable amount of money in 
this area , but, through the chain  of circumstances and conditions which 
I have outlined, they are able to use Adjustment Board procedures and 
the interp retat ions placed upon the language of the Railway Labor Act 
by the  cour ts as a device to delay and frust rate one of  the basic, objec­
tives which prompted Congress to  enact the  law in the first place: “to 
provide fo r the prompt  and orde rly settlement of all disputes” growing 
out of grievances or the interpreta tion or application of rules 
agreements.
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If  the employees submit a claim to the Adjus tment  Board and it is 
denied, they have lost the claim and that is it. There is no appeal—no 
recourse is open to them. But if the Board sustains thei r claim, they 
still cannot be sure whether  they have won or lost. If  the carrier 
involved chooses not to app ly the award, the employees have the 
dubious choice of e ither lett ing  the claim die by default or of going 
throu gh an expensive, time-consuming court procedure  in trying to 
enforce the award.

If  the  court reverses a susta ining  award of the Board,  as the courts 
are doing  more and more f requently, the employees have indeed spent 
a great deal of time, money, and effort to get absolutely nowhere.

I t is indeed an ironic situat ion tha t the employees are free to use 
thei r economic strength to obtain a rule they have requested, but once 
tha t rule is agreed to and placed in an agreement book, they cannot 
strike  to enforce its application, regardless of  how far  afield individ ­
ual carrie rs may go in a pply ing the rule  or how strongly the Adjus t­
ment Board  may rule in favo r of the employees, if  a carr ier chooses 
not to app ly the rule p rope rly or to accept the Board’s award sustain­
ing the employees’ claim.

We certainly do not believe tha t the Members of Congress who es­
tablished the National Rail road  Adjustment Board  through the 
amended Railway Labor  Act some 30 years ago, or the representa­
tives o f the employees and the carriers who were involved in the pas­
sage o f this legislation, ever intended to create the chaotic and even 
ridiculous situation tha t faces us today.

Through the years the carrie rs have established a highly developed 
and centralized bureau, the primary purpose of which is to thwart 
and frustra te in every way possible the basic purposes of  th is portion 
of the act. In submitting cases to the Adjus tment Board,  the em­
ployees are not dealing with individual carr ier representatives but 
with a technical and legalistic  group whose sole purpose is to ferre t 
out means of defeating claims submitted to the Board.

I cannot overemphasize the opposition of the employees to a continu­
ation of the present highly unsatisfactory method of d isposing of un­
settled disputes arising unde r rules agreements.

Mr. A1 II. Chesser of the Brotherhood of Railroad Trainmen will 
also appear before you in  support  of both H.R. 701 and H.R. 704 on 
behalf of his own organization and of the Railway Labor Executives’ 
Association, and I wish to assure the committee tha t I  subscribe to 
what he will have to say with respect to both bills.

I  appreciate this opportuni ty to appear  before you and thank you 
for your attention to my remarks.

Mr. Staggers. Thank you, Mr. Crotty.
Mr. Williams, do you have any questions ?
Mr. W illiams. Mr. Chairman, I  would like to express my apprecia­

tion to Mr. Crotty for a very fine and comprehensive statement.
Did I understand you correctly in saying tha t where a monetary 

award  has been made th at the carrier can refuse to pay tha t award 
and take the case to court where a tria l de novo is held ?

Mr. Crotty. This is precisely the situation.
Mr. Williams. The car rier  can force the  employee to go to  court 

to enforce the award ?
Mr. Crotty. Tha t is the situat ion.
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Mr. Williams. On the other hand, if the ruling is against the em­
ployee in a claim for monetary awards, the employee does not have 
the righ t to pursue his case further in court, is t ha t correct?

Mr. Crotty. Yes, si r; tha t is correct.
Mr. Williams. I thin k tha t in itself shows the one-sideness of the 

law in tha t respect. I thin k it cannot be considered equal treatment 
under  the law, to say the least.

Mr. Crotty. All we are asking for is an even break in these circum­
stances, to put it in rail road  men's language.

Mr. Williams. Tha t is all, Mr. Chairman.
Mr. Staggers. Mr. Springer?
Mr. Springer. I have been interested in th is f or a number of years. 

In  a sentence or two, where is the fundamental breakdown ?
Mr. Crotty. I think perhaps—we are speaking of adjustment  work 

procedures in general ?
Mr. Springer. Yes, sir.
Mr. Crotty. I think that initially the Board was intended to func­

tion more as a tribuna l tha t was not staffed by lawyers or technicians. 
I t was supposed to be a group of practical  railroad  men using practica l 
knowledge to resolve disputes expeditiously.

We think, of course, as labor representatives, that we have been 
forced into long, p rotracted  procedures before the Board by carrier 
tactics. I presume the carr ier representatives migh t say the contrary 
is true. I think the ultimate results, at any event, are apparent.  I 
thin k we have gotten fa r from what Congress intended when they set 
the legislation up.

I t didn’t mean every litt le bonfire th at start ed would be submitted  
to the Adjustment Board. It  was the inten t of Congress, I am sure, 
tha t the Adjustment B oard  would be staffed by practical railroad men 
who would hear a dispu te and establish a precedent tha t would be 
followed in subsequent disputes of a like na ture. Tha t has not been 
the case.

Mr. Springer. Let me ask you: At the present time there are no 
neut ral arbitra tors ?

Mr. Crotty. Yes; here  are  neut ral referees assigned in the vast ma­
jori ty of cases to break deadlocks. I would say in 98 percent of  all 
cases submitted to the Adjus tment Board it ’s necessary7 to assign 
referees through the N ational  Mediation Board to break deadlocks.

Mr. Springer. Has the breakdown been the fac t tha t there are 
appeals? Has the neut ral arbi trator been able to do anything  with 
this  situation ?

Air. Crotty. The neutra l arbi trator does break the deadlock. This 
prolongs the proceeding considerably—the fact a neutral  arbi trator 
lias to be used. It  p rolongs it, but ultimately an award is made, but 
this  is our problem tha t we are addressing here in 704.

Even afte r the award is made, it  is not applied in many instances 
when it is in favor of the employee, which forces us into court and 
again  having the whole case relitigated. This is time consuming, ex­
pensive, and very detrimental to morale.

Mr. S pringer. Do you think that  701, 704, and 706 are the answers?
Mr. Crotty. 701 and 704 will make very substantial contributions 

toward correcting the situation . I think it will put us back where 
Congress intended us to be.
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Mr. Springer. Wh at are  the definite improvements of those two over 
the present situation ?

Mr. Crotty. Well first—I will speak of 701, tha t number comes 
first—701 will permit  the establishment of special boards of adjust­
ment on individual  rail road properties, through agreement between 
the parties, which will resul t in a disposition of the disputes between 
a partic ular organization and that particular  carrier.

It  has been our experience tha t you can handle six or seven disputes 
through a special board arrangement  on an individual property as 
expeditiously and with less cost than you can handle one dispute before 
the National Railroad Adjustment Board. This is because the pro­
ceedings are not as technical , not as formal, and the parties  are in­
timately acquainted with the problem. Thus the  establishment of 
these special boards would substantially expedite the settlements of 
disputes and keep cases from going to the National Adjustment 
Board.

Second, i t would make its  contribution because the awards before 
the Board  would be final and binding on both parties and not neces­
sitate  the submission of unapplied awards to court and a complete 
trial de novo and, generally, a reversal of the  findings of the  practical 
people that  decided the dispute.

Mr. Springer. You mean you would cut this off in the  first proceed­
ing?

Mr. Crotty. Yes; we believe tha t should be done. Tha t is what 
happens with respect to cases that are denied.

Mr. Springer. I s this only with respect to money awards or all 
awards  ?

Air. Crotty. All awards.
Air. Springer. Thank you, Air. Chairman.
Air. Staggers. Air. Jarm an ?
Air. J arman. No questions, Air. Chairman.
Air. Staggers. Air. Crot ty, we appreciate your coming and giving 

us the benefit of your views. I t has certainly enlightened me. We will 
be anxious to hear the opposing facts or opposite side of this  argument. 
These views astound me, tha t they would be so one sided as they appear 
on the face of this.

It  appears , according to your testimony, there are many of these dis­
putes now in before the Adjustment Board tha t are n ot resolved and 
there is a backlog tha t will take many years to get out.

Air. Crotty. Let me refer to cases tha t involve members of my 
organization. If  the Adjus tmen t Board d id not  receive an additional 
dispute, an additional claim was not filed beginning today, the  Board 
would s till have enough work to take 5 years to clean up what work 
they have pending at the present time.

Air. Staggers. I understand the Fir st Division is probably as bad 
or worse?

Air. Crotty. It  is worse. There are a greater number of cases 
pending there.

Air. Staggers. Tha t does no t coincide with our justice in thi s coun­
try, tha t a person shall know sooner or later what possibly can be done.

Air. Crotty. I t generally is late r.
Air. Staggers. I would think  so i f a person has to wait 10 years 

before getting his final award it wouldn't be any good then.
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Anyhow it seems the Board is so constituted it acts as a delay in 
getting something done about  these things. Funneling  through them 
makes it years before you get  a decision. Is tha t righ t? Are any 
of these awards made immediately, and something done about them, 
any of them?

Mr. Crotty. The Fou rth Division of the Board handles  the least 
number of disputes. The delay with tha t Board  in handling dis­
putes is not too great.

Mr. Staggers. I am talking of the Fi rst  Division. Do any of 
these disputes hope to get a decision in 6 months?

Mr. Crotty. No.
Mr. Staggers. A year?
Mr. Crotty. Perhaps in a  claim of a discipl ine case, if it is moved 

to a special point in the docket, it could possibly ge t a quicker settle­
ment.

Air. Staggers. What about a money award ?
Mr. Crotty. No.
Air. Staggers. Well, we want to listen with an open mind here, bu t 

if this is the case, it is not an expeditious way of hand ling these cases.
Air. Crotty. I think it takes  a combination of things to handle 

these thi ng s; expedited procedure at the Board , less technicians work­
ing there, and I would hope more awards would be more binding on 
the parties.

Air. Staggers. I was interested in another statement in reply to 
Air. Springer—98 percent are referred to a referee. Ninety-eight 
percent of the cases?

Air. Crotty. I am sure tha t my percentage is f airly accurate, I am 
not over one or two points out of the way.

Air. Staggers. You are sure it’s more than 75 percent ?
Air. Crotty. I would be sure its over 95 percent.
Air. Staggers. We might as well have a referee to sta rt with on 

these boards, th is is just an avenue of delay.
Air. Crotty. For  all pract ical purposes tha t is what it amounts to.
Air. Staggers. Thank you for  coming. That will be all.
Our next witness is Air. A1 Chesser.
Will you take the stand and give us your name and association and 

anyone associated that is appearing with you ?

STATEMENT OF AL H. CHESSER, NATIONAL LEGISLATIVE REPRE ­
SENTATIVE, BROTHERHOOD OF RAILROAD TRA INMEN; ACCOM­
PAN IED BY GENE R. JOHNSON, EXECUTIVE ASSISTANT TO THE
BROTHERHOOD OF RAILROAD TRAINMEN’S REPRESENTATIVE TO
THE  NATIONAL RAILROAD ADJUSTMENT BOARD

Air. Chesser. Air. Chairman, I have with me today Air. Gene R. 
Johnson, who is the executive assistant to our represen tative on the 
National Railroad Adjustment Board, Division 1, in Chicago.

Air. Johnson has served in this capacity for over 12 years and has 
a vast knowledge of the subjects covered in H.R. 701 and H.R. 704.

With this explanation I would appreciate the opportuni ty of pre­
senting our testimony and if it pleases the  committee, I  would a p­
preciate Air. Johnson being able to answer any direct questions in
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relation  to the Board on account of his experience and as a present 
member there operating.

Mr. Staggers. He is a member of the Board now ?
Mr. Chesser. Yes; he is an executive assis tant of our member on 

the Board.
Mr. Chairman and members of the subcommittee, my name is A1 

H. Chesser. I am the nationa l legislative representative  of the Broth­
erhood of Railroad  Trainmen, which is one of the organizations as­
sociated with the Railway Labo r Executives’ Association. I appear  
here today to testify on beha lf o f our organization and the RLE A in 
support of H.R. 701 and H.R. 704 by Congressman John Bell Williams. 
My testimony deals in large  pa rt with the problems of the F irs t Divi­
sion, which are by far  the most acute at the National Railroad Ad­
justment Board.

These two bills propose revisions of the  Railway Labor Act which 
are vitally  necessary—the one to correct inequity which has existed 
since passage of the act in 1934—and the other to (1) facil itate reduc­
tion in the backlog now existing at the Fir st Division NRA B; and 
(2) help prevent accumulation of another such backlog upon reduc­
tion of the present one.

Exhibits  are being submitted with this statement which contain 
evidence supporting  what I say.

H.R. 701 is a bill proposing to amend th e Railway Labor Act in 
orde r to provide for establishment of special adjustment boards to 
resolve disputes otherwise referable to the National Railro ad Adjust­
ment Board. Passage of the bill will accomplish more than this. It  
will permi t us to withdraw disputes which have been laying in the 
First  Division’s files for a number of years and submit them to special 
adjus tment boards on the properties, therebv reducing the backlog 
at once. Thereafter, under the bill, where a number of cases are 
commencing to accumulate on a given railroad, we will be able to set 
up a special board to decide them instead of overloading the Fir st 
Division and building up another  backlog.

I hope to convince you gentlemen of the vital need for  this legis­
lation because of the long existing unsatisfac tory conditions on the 
Fir st Division of the NRAB and the lack of adequate provision for 
corrective measures in the act as it now stands. First, we should see 
whether there is, as we contend, urgent need for such an amendment 
to the act.

In  view of  the fact tha t the bill expresses its purpose as being to 
provide for  establishment of special adjustment boards to resolve dis­
putes otherwise referable to the Nat ional Railroad Adjustment Board, 
you are entitled to proof tha t the re are  good reasons for our  having the 
righ t conveyed by the bill. This, in turn, requires a showing that  the 
NRAB is not adequate to handle the job unassisted and tha t its in­
adequacies are of so serious a nature  tha t legislative relie f must be 
given.

Evidence contained in our  exhibits describes conditions on the Fir st 
Division which existed from the time it started to function in the 
latt er part of 1934 and follows the story down to  the presen t time. 
The situat ion today can be established as a matter of fact by simply 
stat ing the performance of the Division with reference to its produc­
tivi ty and the relation of t ha t fac tor with the size of the backlog of 
pending cases.
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Th e prod uc tiv ity  of  th e Di visio n is esta blis hed  by th e numb er of 
cases disp osed of  each  year.  Sin ce the Divis ion  did  no t commence 
wor k un ti l lat e in 1934, only  33 aw ard s were  ren dered  th a t year  a nd 
we wi ll no t cou nt it. Ano th er  per iod  of  pa rt ia l ac tiv ity  occu rred 
between Septemb er 1945 an d Ju ly  1946, when th e Divis ion  was in a 
dis pu te because of  dis agree me nt between th e ca rr ie r an d lab or  mem­
bers  on pr inc iples  no t pe rti ne nt  t o th is hear ing,  and  we w ill dis reg ard  
the ye ars 1945 a nd  1946 fo r t h a t reason. Dur in g the fir st  10 year s o f 
fu ll- tim e opera tion, whi ch ar e fro m 1935 th roug h 1944, bo th figures 
inclus ive , th e Div ision dec ided a to ta l of  10,090 cases, inc ludin g 13 
which  wer e no t assigned numb ers . Th is makes  an avera ge  of  1,009 
aw ard s p er  ve ar fo r 10 years.

Th e Divis ion  has  had 18 ye ars of  fu ll- tim e op erat ion since it 
resum ed func tio nin g in Ju ly  1946, and th is  perio d spans the  yea rs 
1947 t hr ou gh  1964, both inclusive. Dur in g those 18 years,  the  Di vi­
sion ha s ren dered  a to ta l of  9,416 award s, which is 674 fe we r th an  was 
rend ered  fo r the  pre ced ing  10-yea r per iod . Th e avera ge  fo r the 18 
years  was sligh tly  more  tha n 523 p er  year .

Be fore proceeding, it sho uld  be fu rthe r expla ined th a t two sup ple ­
me nta l board s were est ablished to  fun ction  in conju nction with the  
F ir st  Divis ion  du rin g th e pe rio d fro m Oc tober 1949 th ro ug h March  
1953. One of the m ha nd led  conductors ’ and trai nm en ’s cases, the  
oth er,  engin eer s’ and  firemen’s cases. Th is means th a t du rin g thi s 
la tter  pe rio d (Oc tober 1949 th ro ug h Ma rch  1953) there were three  
bo ard s fun ction ing  at  the F ir s t Divis ion  on a fu ll- tim e basis. The 
ful l years  of  opera tion fo r these three  board s were 1950, 1951, and  
1952. Th e to tal  award s ren de red du rin g those 3 ye ars by all thr ee  
bo ard s was 2,775, which giv es an annual ave rag e of  925. Th is is 84 
aw ard s less per year th an  th e or ig inal  Bo ard dec ided fo r a 10-year 
period.

Th e ra ilr oa ds  changed ou t th ei r en tire rep resentat ion on the  F ir st  
Divis ion  in Au gust and Se pte mb er 1946. None of  the ca rr ie r mem ­
ber s w ho worked  with  the  labo r m embers in av erag ing over a tho usand 
aw ards  a year  fo r the  f irs t fu ll  10-y ear period were  on the  job  when, 
st ar ting in 1947, th e new m em bersh ip of  th e D ivi sion dec ided an aver­
age of  523 cases per yea r. The  organiz ati ons made tw o changes at  
about, th is  t ime . Th e firem en appo int ed  a new  member May 1, 1946, 
an d the con duc tors  chan ged  members  October  1,1946.  I f  th e changes 
were  in ten ded to imp rove con dit ion s, they  fa ile d to  accomplish thei r 
objectives.

Th is  evidence  shows a dr as tic  reduct ion  in pr od uc tiv ity  fo r the 
18 ye ars endin g December 31, 1964, bu t the  sta tis tic s fo r the  las t 
6 ye ars —1959 throug h 1964—a re more shockin g. Th e to ta l ann ual 
ou tput  of  the  Divi sion  fo r these ypa rs v a s : 1959, 366 aw ards : I960. 
366 aw ar ds : 1961, 322 aw ar ds ; 1962, 163 aw ards ; 1963, 159 aw ard s: 
and  1964,128 awards.

Th e 6-y ear  a verage  o f less th an  251 p er  y ea r is ba d enough , but of 
even  more  significance is  the  steady  decrease  fr om  366 decisio ns in  1959 
to  th e i ncr edible  figure of 128 fo r th e en tire v ea r of  1964. The p icture  
continues to  g et worse. As of  Fe br ua ry  28, 1965, f or th e firs t 2 fu ll 
mon ths  of  1965, the  Divis ion  ha s render ed 20 aw ard s an d if  th at  is 
projec ted to  the end of  the year , we may exp ect  even few er aw ard s 
th an  were tu rned  ou t in 1964.
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The se are fa ct s; the y show first,  a drop  fro m a 10-yea r avera ge  of 
1,009 aw ards  per  yea r to an  18-year averag e of  523 p er  y ea r, bu t as of  
th is  tim e, based upon pe rfo rm an ce  fo r the la st  6 ye ars , a steady de ­
crea se fro m 366 to 128 pe r y ea r an d ind ica tions  1965 will see even less 
th an  that .

Nat ur al ly , th is pe rfo rm an ce  ha s s teadily bu ilt  u p a backlo g o f u nd e­
cid ed cases . Rec ords show th e cases on h an d an d undec ided inc reased  
fro m 1,095 to  4,836 betw een 1935 and 1941. A t the close of  1942, th e 
backlog was 6,092. I t  was  re duced t o 1,905 by  th e e nd of  1947.

I t  comm enced to rise  th e ve ry  next year,  to ta lin g 2,191 at  the end  
of  1948, and c res ting a t 3,169 in  1955. Es tabl ish men t o f speci al board s 
of  ad justmen t, wi thdraw als fo r set tlement on th e pr op er ty , an d so on , 
reduce d it  to 2,430 b y th e close  of  1957, it  ag ain star te d to  bu ild  up  
so th a t a s o f M arch 1,19 65, th e backlog  of  un dec ided cases  a t the  F ir s t 
Divis ion  tota led  4,089.

Th e s igni ficance o f th ese  figure s to  th e or ga niza tio ns  whose member­
ships are wa iti ng  f or  dec isions on those 4,089 cases is, when we know 
the Divis ion  ha s slowed dow n to  a n annu al ou tp ut  of 128 awa rds and 
gives eve ry ind ica tion of do ing less and  less, it is sim ple  ar ith me tic  to 
de ter mi ne  th at , at  th is  ra te  of  progress, th e Divis ion  will  req uir e 
32 ye ars or  more, ju st  to dec ide  those 4,089 pend ing cases. Th is does 
no t allo w fo r those  th ou sand s of  a dd ition al  d isp ute s to  be filed du rin g 
th e 32 years.

Th e slow down by the Divis ion , fro m an  an nu al  avera ge  of 1,009 
aw ards  pe r ye ar  to 128, was bound to mean lon ger an d lon ger dela ys 
fro m th e tim e a case was do cke ted  the re u nt il t he  decision was rende red . 
Exhib it  12 acc om pan ying th is  sta tem ent, st ar ting at  page  54 of  the 
exhib its , tre at s th is  phase  o f th e situa tio n in some de tai l. Al thou gh  
wh at  is sa id the re describ ed con dit ion s as of  Ju ly  31, 1963, t he  so rry  
pe rfo rm an ce  record  of th e Divis ion  from then  on me ans it  is worse  
now.

I  do no t wa nt to un du ly  pr olon g my sta teme nt  b ut , to  complete the 
po in t I  am ma kin g I  wil l sum ma rize brie fly the ages of  decided  cases 
as  r ep or ted at  page 55 f rom ou r exh ibi ts, which  is take n from ex hib it 
No. 12, the repo rt of  Ju ly  31, 1963, to Co ngres sman Jo hn  Bel l 
W ill iams:

Th e Divis ion  ha d ren de red 94 aw ard s fro m Ja nuar y  1 to Ju ly  31, 
1963, a nd  the delay, fro m da te  of  doc ket ing  to da te of  decision, was: 
un expedit ed  cases—to ta l o f 70— ave raged 6 ye ars  and  7 mo nth s; 24 ex­
pedit ed  cases (re insta tem en t of  men invo lve d) , avera ged 11 months. 
Th e fa stes t h an dl ing o f u nexp ed ited cases was  4 y ears an d 10 months , 
and th e longest delay , 8 yea rs a nd  11 months.

Th e avera ge age of  cases now sta nd ing fir st ou t fo r decision ran ges 
from  7 to  10 yea rs an d th is  in  tu rn  mea ns th at  th e cla im ants wil l 
have  rece ived  a decis ion on th ei r case af te r a de lay  of  from 8 to 
11 yea rs. We believe the employees are  ce rta inly  en tit led to get  a 
deci sion  a lo t sooner th an  t hat .

Air. W illiams . May I  ask a  qu estion at  th is  point ?
W here there  is a mon eta ry  aw ard  made in fa vo r of  the employee 

aft er 8 year s, is he en tit led  to  collec t in ter es t ?
Mr . Chesser. No; none . Th ere is no pro vis ion  in the Ra ilw ay  

Lab or  Ac t to  requ ire  an y interes t to  be paid .
Mr. W illiams. Tha nk  you.
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Mr. Chesser. The performance of the Division, briefly summarized, 
from 1935 through 1964, shows a dropoff from a 10-year annual aver­
age of 1,009 awards to an 18-year average of 523, with a f urther  analy­
sis of the last 6 years showing the Division grinding  down to an 
incredible low of 128 awards in the whole of 1964. The original 
Board decided tha t many disputes in a month and a half.

These facts and figures prove we must have the righ t to withhold 
cases from the Division until the backlog is disposed of  and disputes 
are being handled with fai r measure of promptitude. With the pas­
sage of H.R. 701 we would have the r ight  to request and obtain special 
boards of adjustment on the various properties and could do this to 
prevent adding to the backlog as well as to withdraw cases for the 
purpose of reducing the backlog.

The next thing to be considered is whether the act, as it now stands, 
is deficient or imperfect, making the H.R. 701 amendment necessary. 
Admit tedly, the act contains provisions which contemplate remedial 
measures along these same lines and it is sometimes urged  this is a 
valid reason for not passing H.R. 701.

The p arts  of the act to which I refer are section 3, second, now per­
mits the parties to set up special boards of adjustment. It  reads:

Second. Nothing in this section sha ll be construed to prevent any  individual 
car rie r, system, or group of ca rri ers and any class or classes of its or their  
employees, all acting through the ir represen tatives,  selected in accordance  with  
the  provisions of this  Act, from mutually agreeing to the establishme nt of 
system, group, or regional boards  of adjustment for the purpose of adjusting 
and  deciding disputes of the  ch arac ter  specified in thi s section. In the event 
th at  either par ty to such a system, group, or regional board  of adjustment is 
dissatisfied with  such arran gement, it may upon ninety days’ notice to the othe r 
party  elect  to come under the jur isd ict ion  of the Adjustm ent Board.

A number of special boards have been established under th is part  of 
the act, bu t certain carriers refuse to do so. Section 3, second, being 
merely permissive, we are depr ived of the benefits of special boards in 
all cases where the individual rail road  does not want one. H.R. 701 
would overcome this deficiency.

Section 3, first (k),  provides for paneling of members of the  regular 
Division and if full advantage  were taken of this section, some posi­
tive relief, undoubtedly, would result. Our exhibits Nos. 1, 3, and 5 
show the railroad  representatives and the members on the Division 
have steadfastly refused to give this a trial.

Section 3, first (w ), provides (again in a permissive way) for estab­
lishment of regional boards. In  1949 this was construed as provid­
ing for the creation of supplemental boards to function shoulder to 
shoulder with the Fir st Division in taking over and deciding cases 
which had been docketed at  the  regular Division. We have seen th at 
although two such supplemental boards did operate from October 1949 
through March 31, 1953, the average annual productivity of the Di­
vision was not increased to match the outpu t of the original Division 
nor did this  prevent a steady increase in the backlog.

A supplementa l board was set up effective March 15, 1965, for the 
purpose of handling firemen’s cases only and there is no doubt tha t this 
will increase the output of the Division but, based upon records of the 
prio r supplemental boards, there is no basis for belief the problem is 
solved. If  the new supplemental board follows the established pattern 
which has strangled the  regula r Division for many years, it cannot be 
expected to do much better.
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Dow n to  thi s point, I have con sidered the  q ues tion  fro m the stan d­
po in t of  wh eth er H.R. 701 is needed  at  th is  tim e, wi th  pa rt icul ar  
ref ere cne to the  secondary quest ion  of  wh eth er ex ist ing  pro vis ion s of 
the act  are not  adequate. We  have seen very  c lea rly  that  i t is u rgen tly  
needed. We have  a lso de termined, as a m at te r of  fac t, th at  the oth er 
sect ions  of  the  exi sting law have  been the re,  ava ilable  fo r use, but 
du ring  th e 30 yea rs the  Divis ion  ha s fun ctioned,  the y hav e not been 
used  in  some instances  an d to  the  exte nt they have been used , ha ve l>een 
inadequa te to e ither expe dite  the  h an dl ing o f cases o r keep the back log 
dow n to a reasonable figure.

Ano th er  aspect of  the  pictur e now requires ou r at tenti on . It  has  
been ur ge d th at  the re is no th ing here fo r Con gress to concern itself  
with;  th a t the ra ilroad manageme nts  and  the affec ted org aniza tio ns  
can  si t d own across  the  ta ble  and , un de r the act as it now sta nds, solve 
th e pro ble ms  witho ut governm ental  int erv entio n. I am the  first to 
agree  th at th is could  have been done at  any  tim e down th roug h the  
yea rs. However , i t is a m at te r of  und isp ute d fact  th at  the  par tie s have  
un de rta ke n to reach such a s olu tion, commencing  ba ck in the fo repa rt 
of  1937 an d continuing  th roug h in te rm itt en t con fere nces and  cor re­
spo ndence  righ t to the  prese nt tim e, wi tho ut achie vin g res ult s of  any  
last ing na ture .

Th e Con gress shou ld rej ec t th e thou gh t th at  it should  let  H.R.  701 
die  an d allo w the  p art ies  to conti nue neg otiations un til  the y solve the  
pro blems  because the re is v ir tu al ly  no hope t hey will  ever be able to do 
so. We  ha ve  tr ied  for n early  30 years  to  rea ch an un de rs tand ing with 
the top rep res ent atives of the Nat io n’s carrie rs which would  take care 
of  the  mat te r, and  have  been unab le to do so. Tha t is why I say to 
you  today, if  we are  goin g to ge t rel ief , now is the tim e an d II .R . 701 
is t he  means.

I  have researc hed  ou r re cords c on tai ning  the  pa st hi sto ry  of  ou r han ­
dl ing of th is  problem  an d, el im inat ing much valua ble  dat a fo r th e sake 
of  brev ity , am lay ing  befo re you  the evidence of  wh at  we hav e done, 
st ar ting ea rly  in 1937. Th is  evid ence is con tained  in the exh ibit s 
accomp anyin g my sta tem ent . I  am sure  you will  agr ee it  wou ld be 
repe tit iou s fo r me to sit  h ere  a nd  tel l you abo ut it in de ta il,  although 
the gr av ity of  the  situa tio n would  seem to ju st ify my do ing so. In ­
stead,  I  a m giv ing  you the  ev idence  in the  form  of  these  exh ibi ts with 
th e kno wledg e you will give  it  e ve ry con sidera tion .

I  only  wan t to say th at  the  five organiz ati ons whose employ ees come 
wi th in  the jur isd ict ion  of the F ir s t Div ision, NR AB , hav e e ngaged  in 
fr us tr at in g,  f ruitless m eetings  w ith  th e top rep res en tat ive s of  th e ra il ­
roads fo r the expre ss purpo se of  solving the very pro blems  which 
exist  toda y in  vi rtu al ly  the same  form  as they  did  wi thin 3 yea rs 
fro m the tim e the  Div ision began to  fun ction. Th e ha nd lin g has  
never accomplished  anyth ing . Pa rt ic ul ar ly , tak e note of  the fac t 
th at  we took th is up  aga in with  r enew  vigo r in Decemb er of  1962 and 
in te rm itt en t meetings wi th the ma nageme nt men were ta ki ng  plac e 
dow n int o 1964.

In  some ways  I  guess i t could be said  there  is a  l it tle l ife  in  th e nego­
tia tio ns  even  now. Bu t, again , note th at  no th ing has come of all of  
thi s. In  f ac t, at  the very  time  when ou r most recent effo rts were be ing  
pu t fo rth,  i n the y ears 1962, 1963, and  1964, the  condit ion s a t th e F ir st  
Divis ion  reache d the  w ors t level in the h istory o f the  B oard.
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I  suggest you look a t page IV, our exhibits file, where I  have sum­
marized in brief form  the natu re of suggested remedies and corrective 
measures which have been advanced, as set out in fuller detail in the 
exhibits themselves. Some of these cure-alls have been urged time 
and again. I am confident when you have read these exhibits you will 
come to the conclusion th at  about every kind of idea has been toyed 
with and not just  once but afte r all of this drawn out handling, 
nothing concrete has been accomplished.

You will, undoubtedly,  be wondering if  there  are some basic causes 
for the terrible decline in product ivity at the Division. There are, 
and these are described and discussed in detail in our exhibits. The 
main troublemakers are the refusal of the management, out on the 
properties and a t the Division level, to accept awards as precedent in 
subsequent cases unless they tend to deny a given claim. This conduct 
has compelled our people to take disputes back to the Division even 
though they have been already decided and sometimes more than once.
The submission of repeater cases—tha t is, having to get awards on 
the same issues time and time again—is another prim e factor in build­
ing up the backlog.

Another basic cause for  the slowdown and resu ltant  backlog is the 
attitude  of the management men with reference to section 3, first 
(1), covering assignment  of referees to  break deadlocks. They have 
taken the position that since the act provides for  appointment of r ef­
erees, they are entitled  to  have referees in every case if they so desire.
Where the question is discussed in our exhibits, you will find the c ar­
rier  members of the Fi rs t Division force virtually every case to  a 
referee unless the labor members will agree to  a denial or dismissal of 
the claim.

We have submitted evidence tha t the trainmen’s member on the Fir st 
Division has functioned as such in  denying or dismissing more than 
900 cases without forcing them to a referee during the  period July  1952 
to Ju ly 1963, and in return  has been able to get jus t 23 awards sus­
tain ing claims from the carr ier members, without having to go to  a 
referee. One carr ier member, s till on the Division, has never agreed 
to pay a claim without a referee since Ju ly 1952; another, who was 
reti red September 1, 1964, had not agreed to pay  a claim from July 
1952 down to date of retirement. This means the other three carrie r 
members between them averaged less tha n eigh t sustaining decisions 
without referee for the 12-year period.

When cases are forced to a referee t his entails preparation  of wri t­
ten briefs and oral arguments meaning an award  which could have 
been rendered in minutes requires days or even weeks of time. Fu rth er «
details  of this method of disposing of disputes can be brought out by 
our witness from the Division.

In  conclusion on this pa rt of my statement, I strongly  urge you to 
support H.R. 701. The rank  and file members of our organizations 
need this legislation if  we are to ever get the Fi rs t Division up to 
date so we can get decisions on our cases before our men retire  on old- 
age pensions or die.

H.R. 704 is a bill propos ing to amend the Railway Labor Act in 
order  to make all award s of  the National Railro ad Adjustment Board 
final.
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I t  s hould  be passed in the fir st  in stance  purely as a m at te r of  sim ple 
jus tice, the reb y corre cting  an  ine qu ity  whi ch has done th e employees  
grav e w rong  since the ea rlies t days.

Ap pe nd ed  to our exhib it No. 12, see page 70 o f the ex hibi t file, is  a 
me mo ran dum da ted  Decem ber  19, 19G2, which  tel ls th e sto ry  of  13 
aw ard s ren dered  by the Di visio n in Ju ne  and  J u ly  o f 1936. Th e c ar ­
ri er  r efus ed  to comply with  t he  a wards . Th ere fore,  we cou ld no t e n­
force the aw ard s except by fil ing  13 separa te law  su its  un de r section 
3, fi rst  (p ) of the  act. In  t ha t ins tance,  s ym pa thy on the p a rt  of  c er­
ta in  Se na tors  prom pted  sena toria l acti on which  pe rsu aded  the  ra il ­
road  t o pa y the money it  owed the  men.

We  nee d more las tin g con gre ssional assi stance. We now have a 
un de r u nd er  which  th ere  is no ap pe al  to th e c ourts  i f we receive a n ad ­
verse dec ision bu t if we pr ev ai l a t the  Divis ion  an d th e decis ion re ­
qu ire s the ca rr ie r to pay as mu ch a s 5 cen ts, it  h as  se ctio n 3, f irs t (m) 
an d (p ) to  g ive  i t a second cha nce  t o escape its  lia bi lit y.

W here we have a claim susta ined  req ui rin g the pa ym en t of money 
an d the ca rr ie r refu ses  to  com ply , we have a choice of  foreg oin g the  
fr ui ts  of the vic tory, or  fil ing  a n enforc ement  su it  un de r section 3, f irs t 
(p ).  Th ere wou ld be no  h ar m  to  us u nd er  th e law  if  the  c ar rie rs  d id  
no t a va il themselves of  the o pp po rtun ity to ge t a second shot at  bea tin g 
the case. But  the y do. Our  ex hibi t 5, page 12 of ex hib its  file, has  
reference  to  w idespreead pr ac tic e on the par t of  t he  r ai lro ad s pr io r to 
1942, to  r efu se  to pay claims un de r susta ini ng  awards .

Exh ib it  7, pag e 23 of ex hibi ts file, see appe nd ix 1 to th e exh ibi t, 
page 34, li st ing rai lro ad s wh ich  h ad  refused  to  comply wi th  84 aw ard s 
of  the firs t divi sion , as of  Ma y 9, 1944. Exh ib it  18, page  104, lis ts 
aw ard s w hich the rai lro ad s have  re fus ed to  comp ly w ith . Note  Aw ard  
No. 19235, whe re no money was invo lved  an d s til l the  ca rr ie r would  not 
comp ly;  Award No. 11929 requ ire d paym ent of  only $160; Aw ard  
19953, $37; A ward 19979, $288; Award 19980, $40, an d Twar d 20430— 
1 da y’s pa y as h ost ler  he lpe r, abou t $14.60. In  th e l at te r case, th e man 
wa ited 7 ye ars fo r the  aw ard re qu iri ng  the ca rr ie r to pay him  wh at  
was  due  him  under the  co nt ract  an d the n it  r efu sed  to coomply. In ­
fo rm at ion furnish ed  us is th at th e Br oth erh ood of  Locomotive  Eng i­
nee rs is de tet rm ine d to file su it un de r 3, fir st (p ) to  correc t th is gross 
injust ice .

Ma ny of  the oth er aw ard s lis ted  were cases where  th e ca rr ie r was 
foun d to  hav e un justl y disc iplin ed  the  cla im an t an d then  refuse d to 
pa y him  th e time lost he ha d com ing  when  he won his  case before  
the Bo ard . So, the employee wa its  pa tie nt ly  fo r the dec ision; when  
he th inks  he has  won and will be res tored to serve wi th  paym ent fo r 
lost  e arn ing s, he finds th at  i ns tea d,  he  will sta y out in the str ee t unle ss 
he or  the org aniza tio n is financia lly  able  to  ins tit ut e enfor ceme nt pr o­
ceedings in the court s.

Fo rm er ly  t he  o rganiza tio ns  a cte d in unison to  a pp ly  economic forc e 
ag ains t a ra ilr oa d whi ch was  re fu sing  compliance,  bu t th e U.S. Su ­
preme  Cou rt  held  recent ly, in Br othe rh oo d of Locomo tive En gin eers  
v. the  L. & N.  Railro ad, 83 Su prem e Co urt , pa ge  1059, th a t we may  
no t do th is  any mo re;  the Co ur ts take  the  view th at  enforcem ent pr o­
visions  of  th e act—sections 3, fi rs t (m) and (p )—afford a means of 
dis posin g o f such  a con trover sy wh ich  the  par tie s mus t use. Th e rai l-
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road s have been quic k to  tak e advanta ge  of  such hol din gs.  As evi ­
denced  by o ur  exh ibi ts, th ey  t end more and more t o refuse  compliance 
th us  forc ing  us to forgo  ou r fav ora ble  decis ion or re so rt  to  the  court s 
an d give them a second chan ce to  defea t us.

Th e Broth erh ood of  Rai lroa d Tr ain me n has  been  compelled to file 
nine  such su its in the  la st  f ew yea rs and wil l probably have  to  do  so in 
connect ion wi th several ot he r susta ini ng  aw ard s ren dered  in 1963 an d 
1964. The fina ncial dr ai n fro m thi s source is severe. The economic 
sta tu s of the  ra ilr oa ds  as  com pared wi th the org aniza tions,  is well 
kno wn.  The cou rt costs ar e a dro p in the buc ket  to  them but alr eady  
some of  the organiza tio ns  f ind it  finan cia lly imp ossible  to ava il the m­
selves o f t he enforc ement  p rov isions of the  act an d have no choice bu t 
to  su tle r the  ag grav at ion of  bein g dep rivced  of the benefi ts of thei r 
fav orab le decis ions wh enever the  ra ilr oa d does no t wish  to comply. 
The  cost of thi s lit igat ion is sub sta nti al since  we have  fou nd we mu st 
take  these cases all the w ay to t he  Supre me  C ourt befor e we can collect.

Und er  the  ex ist ing  pro vis ion s of the  act we have  an obvious in ­
equity. If  the  orga niza tio n loses at the  Bo ard , it is done  insofar  as 
th a t pa rt icul ar  case is concern ed. I f  the ca rr ie r loses, it can have a 
second chance by  re fusin g to  comply.

Consider  the al te rn at ive of  am end ing  t he act to give both  sides the  
righ t to appeal to the  co ur ts in any case where the y were dissatis fied  
wi th the award  of  the  Bo ard . Th is remedy would  short ly be un ­
available to the orga niza tio ns  fo r fina ncia l reason s an d it  would soon 
be beneficial o nly to th e rail road s.

Second ly, th is would alm ost  imm ediate ly end the usefulne ss of  the  
Bo ard as the “supreme co ur t” of labor disputes  which  the  Congress 
int ended when the act  was passe d in 1934. Th e s ta tu to ry  limi tat ion  o f 
jur isd ict ion over  di sputes  inv olv ing  the a pp lic ati on  and in terp re tatio n 
of  th e collec tively b arga in ed  agreem ents in the  d ivisio ns of the NR AB  
wou ld become m ean ing less except to th e extent of  p rim ar y jur isd ict ion . 
Tha t is, t he parti es would  be lim ited to the  div isions in the  first  in ­
stan ce,  but therea fte r, would  tur n to  the  co urt s to  th e exten t f inancially  
able . In  a short time , the div isio ns would become the  doorway to the  
co ur ts but  a doorway re qu ir in g plen ty of  money to  opera te and  very 
soon it would be used only  by the  rai lro ads.

Th e d esi rab ilit y o f h av in g r ai lro ad  l abor  cases dec ided by a rai lro ad  
labo r tri bu na l has  been emp has ized by the  cou rts . The well -kno wn 
decision  in Slo cum  v. D.L . & W., volume 339 U.S . 239; 70 Supre me  
Co ur t, 577, says on this  p o in t:

* * * The Adjus tment Board is well equipped to exercise its  congressional ly 
imposed functions. Its  members unders tood rail road problems and speak the 
rai lro ad jargon. Long and varied experience have added to the Board ’s ini tia l 
qualif ications. Preceden ts estab lished by it, while  not necessari ly binding, pro­
vide opportuni ties for a des irab le degree of uniform ity in the inte rpreta tion of 
agreements throughout the  Nation ’s railw ay system.

A dispute arose  betw een t he B. o f R .T. and  t he  STJNA on th e D.L . & 
W . Ra ilroad over righ ts  to cer tain work and  a su it  was filed in the 
New  Yo rk Court  of  App ea ls which ren dered  an  opinion  da ted  Jan u ­
ar y 24,1952,  hol ding  in p a r t :

* * * In enac ting the  sta tu te , Congress determined that , if decisions are  
to be made upon basic questions of railroad-employee relatio ns, they must be 
made, if at all, by the designa ted agency “peculi arly competent” to decide th em ; 
that,  if disputes arise as to the  meaning, application or scope of agreements 
between rail roads and  unions  involving labo r rela tions, they mus t be read and
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construed, in the light of usage, practice , and custom, by the designated body 
most familiar with them. * * *

In  Isgett  v. Atlantic Coast Line Railroad Company, South Carolina 
Supreme Court, volume 74, Southeast, second, page 220, it was held 
a t rial  court was without jurisd iction  in a suit for restora tion of se­
niori ty righ ts and time loss damages, the court say ing :

Sound congressional reason for the rule  here applied, as stated  in the opinions 
in the Slocum and Southern liailw uy cases, is the  goal of uniformity  in the in­
terpretation of collective bargaining agreements between the carr iers  and their 
employees, which should result from exclusive primary jurisdic tion of the Ad­
justment Board created by the Railway Labor Act, and the consequent avoid­
ance of unnecessary causes of frict ion in labor relations. This is illust rated 
by the case at  bar. If the court should undertake to now decide the controversy, 
it would not bind the Board, to which the  next similar controversy might be taken. 
It  would seem that the presently firmly established rule of exclusive primary 
jurisdiction of the Board in such cases should be beneficial, in the long run, to 
both carriers and employees, and to the public. * * *

There are many, many more decisions expressing these same 
thoughts.

The solution to this problem is enactment of H.R. 704 making  all 
awards final and binding. This will carry out the  intent of the Con­
gress in the first instance—perm ittin g railroad  men to have railroad  
problems decided by a railroad tribunal composed of men with prac­
tical railroad background who know the language, the operat ing con­
dition and problems, and who have adequate precedential authorities 
for the ir guidance.

The present Board has made more than 20,500 awards since com­
mencing operation in the latt er part of 1934; it was preceded by the 
four  regional boards of the 1926 Railway Labor Act which handed 
down approximately  10,000 decisions; the regional boards, in turn, 
were preceded by the U.S. Railro ad Labor Board and Railway Board 
of Adjustmen t No. 1, which, between them, decided 6,000 or more of 
these cases. Many of the rules and agreements in effect today were in 
effect before these successive tribunals—in fact, many of  the  early de­
cisions on disputes involving these rules were made by organization 
and management representatives who participated in negotiating the 
rules when they were first prom ulgated , or were otherwise intimately 
acquainted with  their background and  source.

The members of the divisions on both sides, come from the rail roads 
themselves, aft er having spent years  in negotiations, interpretations, 
and applicat ions of the rides which endows them with a background 
which is absolutely essential in the just  and fai r disposition of disputes 
where the decision rendered generally is of significance on an indus try­
wide basis.

The reason for this is the main body of rules in the agreements of 
the major carrie rs are the same; they had their  origin, say, in passage 
of the Adamson Act in 1916; they  were negotiated by a national team 
from both sides when the hours-of-service law became effective in 1908; 
they came in a body from the direc tor general of the rail roads when the 
Nation’s carrie rs were under Government control during the Fir st 
World Wa r; they were placed in the  contracts of the carr ier as the 
result of negotiation on a national or a regional scale between the o f­
ficers of the organizations and the carrie rs.

The.vast ma jority  of the cases the  Adjustment Board is called upon 
to decide require consideration of the  antecedents of the rule or rules,
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knowledge  of  pri or deci sions of sim ila r dis putes , because  t he  dec isio n 
ren dered  may well affect the conduc t of  the pa rt ie s to contr act s on a 
large numb er of  ot he r ra ilr oa ds  wi th the same rules or  agreem ents. 
An ave rage  per son  with ou t the  prac tic al ra il ro ad  bac kgrou nd would  
no t un de rst an d man y of  o ur  ru les  a nd  most ce rta in ly  w ould  be t ot al ly  
dev oid of knowle dge  of  how the y have been in terp re ted and ap pl ied 
dow n throu gh  50 o r m ore  years  some o f them ha ve  been in existence.

I t  has been suggested th at  some aw ard s su sta ining  claims co ntain 
er ro rs  in  th ei r ho ld in gs; th at  those requ iri ng  the  pay me nt of  money  
sho uld  no t be m ade  final and b indin g f or  th is re as on ; th at  the  ra ilr oa ds  
should be p riv ile ged to  d isr eg ard the m unless a court , a fter  r et ria l un­
der  the  enfo rcement p rov isions of  the  act , compels  them  to do so. F ir st , 
th is  does not give eq ual  tr ea tm en t or  con sid era tion to  the employees an d 
is inequitab le fo r rea sons alr eady  g iv en ; second,  if  th e ca rri ers re fuse  
to  c omply wi th dec isions again st them ind isc rim ina tel y, we m ust  m eet  
th e burde n of  wi nn ing twice and it  wil l no t be lon g un til  we ca nn ot  

stan d th e cost.
In  th e final analy sis , the b asis  f or  thi nk in g th e ca rri ers need  a r ig h t 

to  a ppeal  w hile the  emplo yees  do n ot,  is u nso und. There  are  as man y 
er ro rs  made  in  t he  process  o f d enyin g a claim as there  a re in reac hing  
a s us tai nin g decis ion. I f  th e c arrie rs were  f oreclos ed from pr otec tin g 
them selves in  any  wa y ag ain st such err ors, they  would have a ta lk in g 
po int , bu t the tr u th  is th ey  are  not.  I t  has  been the pra ctice in t he  pa st,  
where  the B oa rd  ha s de cide d a case with  fin dings which a re in er ro r f or 
one reason or an othe r, fo r the  pa rt ie s to  ne go tia te an un de rs tand ing 
governing th ei r f u tu re  ha nd lin g o f th e sub jec t m at te r u nder di spute so 
as to co rrect th e error s of such an awa rd.

Aw ard s of th is  k in d are  those m ade  by refere es—n eu tra ls ap po in ted 
by  the  N ati onal Med iat ion  Bo ard  af te r the Bo ard has  deadlocked on 
the dispute—w ho ar e college p rofess ors  sp eci ali zin g in lab or  re la tio ns , 
law yers, or  judges . Ano ther  solution is fo r the ca rr ie r to follo w th e 
course of ac tion  ava ila ble to  the  or ganiza tio ns  who  have a cla im denie d 
in  w ha t is believed to  be  a mi sca rriage, or  gr oss  e rr o r: since, u nd er  t he  
act , the awa rds  of  th e Bo ard do not  hav e p os itiv e appli cat ion  to  f u tu re  
cases, anoth er cla im inv olv ing  the same di sp ut e can be subm itted  to  
the B oard w ith  suc h ev idenc e as is av ailabl e, in a p lea  th at  the div ision  
reco gnize the er ro r of  the form er aw ard , overr ule  it,  and rend er  a 
correct decis ion the ne xt  time . Th e div isions have ren der ed many 
aw ard s which specifically, or  in substan ce, di sreg ard and overr ule  a 
pr io r decision prov en  to  be e rron eous f or  th is  or  th at  reason.

We  believe th at  de cis ions in the  fi rst  insta nce o r o verru ling decisions 
should  be made by th e tri bu na l vested wi th exclusive, pr im ar y ju ri s­
dic tion of these m at te rs  by the Congress in  passage of the Ra ilw ay  
La bo r Act. Otherwise , we will find conf lict betw een decis ions of  th e 
Bo ard  and  those of  the cou rt which will on ly ad d to the  un res t an d 
dis satis fac tio n of  bot h sides. I t  is fa r be tte r to  have and  m aintain th e 
bod y of  co nt ro lli ng  au th or ity  fou nd  in th e major ity  of the  Boa rd ’s 
decis ions  on t he  var ious  classes of  cases t ha n to  c onti nue  to  s end m ore  
coses to the court s with re su lta nt  decisions at  var ian ce wi th wh at th e 
Bo ard has h eld , i n th e main,  f or  m any  ye ars.

Natural ly , i n every  l ine  o f decis ions  th ere  w ill be a mino rity in con­
flic t wi th the re st  b ut these are  general ly known to  be inconsis ten t or  
pe cu lia r to the par ti cu la r set of  facts  and  pa rt ie s involved;  we in th e
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rail road  industry know the good from the bad. Bu t when the courts 
get into  the act, it  has been our experience they seem to make it a poin t 
to disagree with what we have done in the industry for a ha lf century 
or more, and usually a court decision evolving from enforcement pro­
ceedings just makes matters worse.

Instead of following precedent ial authori ties in our field, the  courts 
inject something of the ir own, including some of the ir own incon­
sistency and conflicting holdings. Even though the Supreme Court 
and other high courts have repeatedly held tha t the Board has exclusive 
jurisd iction  to decide railroad cases and where the courts must usurp 
its function in the course of disposing of an enforcement su it or  other 
cause of action referable to the courts under the law, any decision of 
the court, which interp rets a provision in a collective bargaining 
agreement is not binding on the  Board nor authorita tive precedent as 
to it, nevertheless, one side or the other will use those court decisions 
if to its advantage, regardless of their  being directly contrary to a 
long line of Board awards. Obviously, the indust ry should stay with 
its own long-established precedents.

Fo r these reasons the solution to the present  problem—the undeni­
able inequity of permitting  only one side to the argument a second 
chance if it loses on the first one—is to make all the awards of the 
Board final and binding and not  subject to review on the ir merits by 
the courts. This revision of  the act also implements the intention of 
the Congress to have ra ilroad agreements in terpreted and applied by 
railroad men; down through the  years the Board, and its predecessor 
tribunals, have built up precedent in the form of 35,000 to 40,000 
decisions involving interpretation and app lication  of these more or less 
standard  railroad agreements; passage of H.R. 704 will keep our prob­
lems where they belong and tend to mainta in consistency and uni­
formity of application of similar or identical rules by force of decisions 
by ra ilroad men. We ask that  this  bill be favorably reported and ulti ­
mately passed, thereby removing the present inequity in the act and 
righ ting  what is clearly a wrong on the employees.

Mr. Chairman, I wish to express my thanks  and appreciation  to the 
members of this committee for  the privilege of appearing  before you 
to presen t the views of the brotherhood in support of H.R. 701 and 
H.R. 704.

Mr. Staggers. We apprec iate your coming before the committee to 
give us the benefit of your views, and certainly you have s tated them 
well from your point of view.

I now would like to go to the gentleman accompanying you.
He is the counsel for one of the members ?
Mr. Chesser. He is the executive assistant  to our member on the 

Fi rs t Division and he has acted in th is capacity for over 12 years.
Mr. Staggers. He has been in where these cases are decided and has 

firsthand  knowledge of these procedures?
Mr. Chesser. He himself has handled these procedures.
Mr. Staggers. I believe according to your instruc tion if there are 

any questions as to the procedure of the Board you would like them 
directed to him.

Mr. Chesser. Yes, sir, due to his experience.
Mr. Staggers. Of the nearly 4.100 cases in the F irs t Division back­

log, how many would you estimate are “repeater” cases which the mem-
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bers could reasonably be expected to decide on the basis of pr ior similar 
decisions?

Mr. J ohnson. Excluding discipline cases, the cases which involve 
interp retation and appl ication of the contracts, about 85 to 90 percent 
have been decided by the Board  in previous decisions.

Mr. Staggers. If  they were to abide by those decisions or take them 
as precedents?

Mr. J ohnson. They would be denied or sustained according to pre­
vious decisions.

Mr. Staggers. In the handl ing of cases by the First Division mem­
bers what cases are decided without deadlocking them and getting a 
referee ?.

Mr. J ohnson. For  the past 10, 12, or  15 years very little  except to 
this extent. Where the carr ier members feel tha t prior awards re­
quire a denial or dismissal of a pending case they will come and talk 
to us and call our attention to such pr ior awards and ask us to deny 
or dismiss the case at hand. But  as to sustaining claims on the basis 
of p rior  awards  we have had 23, well, as of today, possibly 30 without 
a referee in the past 12 years. In other words, then, the precedent 
is used to expedite the hand ling p rimar ily to deny or dismiss. If  we 
won’t agree to deny or dismiss the case it must lie there until it comes 
up in its turn , which at the present time is 7,8, or 10 years.

Air. Staggers. You can see then  why the use of the referee would 
hold up productivity.

Air. J ohnson. Yes.
Could I amplify tha t a little?
Mr. S taggers. Certainly.
Mr. J ohnson. Going back to September 1961, we had a case come 

in from C. & O. Railroad involving the conductors’ organizations. 
The claim did not require the payment of  money in the event we up­
held the position of the organization. In that case, it required the 
Division to put the man back to work but without pay for time lost, 
where the dispute was over his physical condition. The Division has 
rendered around 75 decisions involving the principles of this case, 
and they were without referee assistance, when the principles were 
clearly understood and agreed to by all members of the Board. That  
par ticu lar case, since there was no money in it the ca rriers  agreed with 
the labor members and we set up findings which supplied the decision 
to set up a medical board consisting of th ree doctors to examine the 
man and if he was found fit restore him to work without pay.

Two months later I had a trainman’s case from the same railroad 
and our claim would be substantially the same as the conductors. This 
case was practically a duplica te of the  others as f ar as principles are 
concerned but in our case the  man was entitled to be paid for time 
lost in the event he was found physically fit. That is if the carrier 
held him unjustly from work on the grounds of unfitness and later 
he was determined to be fit for  duty, he was required to pay him for 
time lost. This case was only 2 months afte r the other. We were 
required  to brief tha t and take  it to  a referee. The c arrie r handling 
tha t case informed me he was going to take a position we had no 
jurisdiction  to take and decide such a case. I called his attention to 
the fact we had more than 75 prio r awards disposing of these cases 
and had made one practically  identical just 2 months previously. He
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said nevertheless they were takin g the position we had no authority 
to decide such issues or render such findings.

In preparing the case i t was necessary for me to do the research, 
find the prior awards, brief them for the referee—he would have no 
knowledge of this if we d idn’t give them to him in the written brief. 
It  required several weeks on my par t to prepa re a writt en brief, to 
give him everything  we had in our favor. You see, Mr. Chairman, 
if we go to a referee in a case like this with so many authori ties be­
hind us, and we don’t inform  the  referee of everyth ing we have, if 
we lose it, we are to blame.

As Mr. Chesser pointed out, th rough the years we have buil t up this 
tremendous body of decision precedents. As we are forced today to 
collect these claims through referees, we must let them know of the 
decisions we have. Tha t means the briefs have to be correspondingly 
longer. When you get in the board room the referee has more to 
cover; the oral argument may take  a few hours to several days. The 
net result was we went to a referee with it and got a sustained award.

Those results can’t be guaranteed,  we can lose them, too.
Mr. Staggers. Tha t was w’hat Mr. Chesser had  implied in his testi­

mony.
Wha t percentage of the pending cases would you say have been so 

clearly decided before, tha t subm itting  them to the Division is really 
a waste of time on the part of the par ties as well as the Board ?

Mr. J ohnson. Isn ’t tha t the first question you asked me ?
Mr. Staggers. No, it is not, I wanted to know the  percentage that 

had been so clearly decided. You said in this case you had 75 ante­
cedents on it.

Mr. J ohnson. Tha t we received which have been clearly decided, if 
we just follow our precedent ?

Mr. Staggers. Tha t is right .
Mr. J ohnson. Excluding disc ipline cases, we consider those as non- 

precedented cases except as the principles  apply to conducting fair  
hearings. Excluding discipline cases, time claim cases, 85 to 90 per­
cent have been decided by prior awards. In other words, putt ing it 
this way, then 10 to 15 percent of the cases which come in would in­
volve a question of interpreta tion or application of the agreement 
which presents a question which has not been specifically passed on.

Mr. Staggers. That  is what I wanted to know’.
Mr. J ohnson. Yes, sir.
Mr. Staggers. Assuming the rate  of case presentation were to re­

main about what i t is now, do you believe the Fir st Division member­
ship could be kept curren t if the backlog were to be disposed of and 
wiped out now?

Mr. J ohnson. Yes, s ir; I checked our  records not long ago in pre­
par ing a statement for the brotherhood and established on an  average 
65 cases are submitted to the Division each month. Tha t was com­
puted over a few years. The Division could decide t ha t many cases 
a month and it would keep cu rrent . If  i t decided more, it could get 
ahead. So when you think  the prio r Board averaged 1,009 cases a 
year, which comes out to about 85 a month, obviously i f we could de­
cide 65 or 70 we could stay current.

Mr. Staggers. Do you believe this  amendment as proposed to the law 
as submitted by Mr. Williams, that  is 701, do you believe it would
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be direct ly beneficial to the  F irs t Division and keep the backlog down 
to a minimum if passed ?

Mr. J ohnson. Yes.
Mr. Staggers. Do you believe the amendment involved in H.R. 704 

would prove beneficial to the Fi rst  Division in its everyday operations 
and that  it could have a direc t effect on produc tivity and control of 
the backlog ?

Mr. J ohnson. Yes; because if there the railroad and organizations 
knew when the Division decided the case tha t was the  end of it , th at 
they were not  going to  the courts, they might be more persuaded to 
abide by the precedents we have now. The single factor now causing 
the backlog is the refusal to follow the previous cases.

Mr. Staggers. Do you think  it is a fair statement to say the Division 
should always have a backlog of a certain number of cases ?

Air. J ohnson. I have heard th is point in that normal operation i t is 
healthy for you to expect to have a backlog at all times. This means 
the men are going to have to wait some time to get. thei r decisions. 
The rate  today, the average of 65 a month, the Division should and 
could keep up with tha t and the men would be get ting decisions prob­
ably on their  cases in weeks or a matte r of a month or two a t most. 
That certainly  would be more preferable  than 8 to 10 years.

Air. Staggers. Do you have an opinion as to what could be said to 
be the one most important thing  which causes build ing up these con­
tinua l backlogs and if  so, does th at also affect the productiv ity of the 
Board?

Air. J ohnson. Yes, sir.
Air. Staggers. W hat is the one main issue tha t you might think  is at 

stake?
Air. J ohnson. One big  factor is refusal to follow prior awards to 

sustain  claims as well as to deny. We have at presen t 1,500 trainmen 
cases in that backlog and if I  went back to Chicago and agreed to deny 
everyone we would not have a trainman’s case backlog. But every 
case where we have a right to sustaining award you have to b rief that  
and take it to a referee. Th at  is the one biggest factor , the refusal to 
follow the precedent award.

Air. Staggers. I mentioned earlier about the “repeater” cases, I 
know if these were not brought in you would not have this backlog. 
Do some of the organizations keep bringing in the “repeater” cases?

Air. J ohnson. There are two shoes in that pair . One fits the 
railroads. I have records showing where the backlog figures from 
as fa r as 1952. This is the picture  as it exists today. On a given rail ­
road there  were 500 cases and it was ascertained those 500 cases fell 
into 17 classes; tha t is, if the railroad  agreed with the chairman to 
send just  the 17 test cases to the Division and applied the decision to 
the othe r cases and held  them in abeyance pending our decision, tlmy 
could have decided the whole 500 by sending 17 to the Division. In ­
stead the railroad  refused to hold the other cases pend ing the outcome 
of the  17 and the Division had to decide 500 cases.

Air. Staggers. You are saying in regard  to these “repeater” deci­
sions that  if you abide by the decision, they would not be in court?

Air. J ohnson. Yes.
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Mr. Staggers. I know th at  is one of the objections to th is th ing but 
when they fail to abide by one of these decisions it  makes it  necessary 
to bring in  repeater cases ?

Mr. J ohnson. Yes.
Mr. Staggers. Mr. Friedel ?
Mr. F riedel. No questions.
Mr. Staggers. Mr. Jarm an ?
Mr. J  arman. No questions.
Mr. Staggers. Mr. Pickle?
Mr. P ickle. May I ask this question ?
Mr. Staggers. Certainly.
Mr. P ickle. Your II.lv. 704 provides for the establishment of a 

special board of adjustment, one representing the carr ier and the em­
ployees and a neutral person. Does this act contemplate  the  appoin t­
ment of a special board in each dispute tha t is pending?

Mr. J ohnson. What we would do, you would ask for a special board 
of adjustm ent on a rail road where you have a block of cases. Some­
times the parties accumulate anywhere from 25, maybe as high as 
several hundred, depending on the  size of the railroad. In such cases 
we would possibly prefer to have these cases decided by a special board 
right on the property. No. 1, for economic reasons, No. 2, you are 
going to get your decisions in a matter of a month or two instead of 
maybe 10 years. If  a dispute of some magnitude would arise, they 
would ask for a special board on the property to handle  that part icular 
case. Usually those cases are of such a nature you could not send them 
to the board anyway.

Mr. P ickle. Why would not it be possible under 701 to have an 
indeterminate number of boards, is th is your purpose? Is this how 
you intend to speed this up ?

Mr. J ohnson. I will see if  I  understand  your question fully. How 
do you mean special boards, on one railroad or many railroads?

Mr. P ickle. Well, all of them ?
Mr. J ohnson. The purpose of our organization, as I know and 

understand it, is to have authority under the act to request and obtain 
a special board on certain carr iers  where we now have cases and the 
carrie rs refuse to agree to such a board. As the act now stands, they 
don’t have to. We can request, and they can refuse. We have had 
specific instances of cases where the railroad would not agree and we 
have certa in time limitations in our contract. The case will die unless 
we send them to the F irs t Division, which means 8 to 10 years of wait­
ing for  a decision.

We have righ t now a number of cases which were docketed in 1955 
and they will not even come up for the next step toward  a decision for 
at least a year. We have a substantial number of cases docketed in 
1956, about 85,1 think, laying up there in the backlog, and  these won’t 
be decided until afte r those docketed in 1955 and those in 1954, of 
which we sti ll have some. They will lay behind those. We have al­
most 257 which were docketed in 1957, and they righ t now are  almost 
3 years away as the Board is functioning.

Mr. Pickle. I can understand why it needs speeding up.
Mr. J ohnson. We can’t do this unless the law is changed. There is 

expense involved.
Mr. P ickle. Tha t is all.
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Mr. Staggers. Mr. Williams?
Mr. Williams. I have no questions. I  think the subject has been 

pret ty well covered by Mr. Chesser's comprehensive statement.
Mr. Staggers. Mr. Chesser, do you wish your exhibits to be made 

a par t of the record ?
Mr. Chesser. Yes, sir.
Mr. Staggers. Without objection, they will be included.
(The exhibits follow:)

EXHIB ITS

Supporting Data Used in  Connection with Statement of Al H. Chesser,
National Legislative Representative, Brotherhood of Railroad Trainmen

L IS T  OF EX H IB IT S  ACCOM PA NYIN G MR. C H ESSE R ’S STA TEM EN T ON H .R . NOS.  7 0 1  
AN D 7 0 4

Exhib it No. 1. Minutes of Ju ly  26, 1937, meeting between represen tatives of the 
Nat ion’s rai lroads  and  the  operating  brotherhoods subject to the jur isd ict ion  
of the  Fi rst  Division, NRAB, re backlog and other unfavorable  conditions on 
the  first division.

Exhib it No. 2. Letter of Janu ary 23, 1940, p resident , B. of R.T., to all grievance 
committees, etc., in Uni ted State s, re first division.

Exhib it No. 3. Let ter,  October 10, 19-11, p resident, B. of R.T., to othe r four  pre si­
dents,  causes for deplorable conditions and fai lur e of efforts to secure coopera ­
tion  from management  rep resentat ives .

Exhib it No. 4. Lett er, September  15, 1942, president, B. of R.T., to Director 
Joseph B. E astm an, Office of Defense Tra nsp ortation,  soliciting governmental 
assi stance in achieving correc tion of conditions, first  division, NRAB.

Exhib it No. 5. Let ter,  September  28, 1942, president , B. of R.T. to all grievance 
committees etc., in Uni ted States, relating effor ts to correct conditions on 
first  division and reason s for lack of results in handlin g with  representativ es 
of management.

Exhib it No. 6. Let ter,  December 26, 1942, Director Eastm an,  ODT, re  request by 
Pres iden t Frankl in D. Roosevelt tha t he “look into” uns atis fac tory  condit ions 
on first division, NRAB, and  requesting  meeting with the  part ies,  Janu ary 5, 
1943, “to review the  situa tio n and attempt to work out  correc tive measures.”

Exhib it No. 7. Let ter,  May 18, 1944, pres idents, B. of R.T. and B. of L.E. to 
Director  J. M. Johnson, ODT, reciting the  abortive hand ling  in atte mpting  to 
correct conditions on the  first division, NRAB, down thro ugh  the years and  
giving reasons for  those conditions.

Exhib it No. 8. Lett er, Febru ary  13, 1945, President  Franklin D. Roosevelt to 
Mr. Edward J. Conors, U.P. RR., directing th at  he investigate  and report on 
conditions , first d ivision, NRAB.

Exhib it No. 9. Lette r, Februa ry 16, 1948, pres iden ts, five operating  broth er­
hoods, first division, to all  officers of those organiza tions, with  ins truc tion s 
on handling cases in effo rt to improve situ ation on firs t division.

Exhib it No. 10. Lette r, Febru ary  3, 1955, from Nat ional Mediation Board  Chair ­
man Fran cis A. O’Neill, Jr. , to pres idents of the  five operating  brotherhoods, 
suggesting methods of improving conditions on f irst  division.

Exhib it No. 11. Lett er, Febru ary  18, 1955, from five labo r members, fi rst division , 
to pres iden ts of the  brotherhoods, re suggestions by Mr. O’Neill, in exh ibit  
No. 10.

Exhib it No. 12. Lett er. Ju ly  31, 1963, reply  of Bro therhood of Rai lroad Train­
men’s member on the firs t division to inquiry from Congressman Joh n Bell 
Williams re backlog and  delay in handling cases, firs t division.

Exhib it No. 13. Lett er, August 9, 1963, B. of R.T. member, first division, to 
Congressman John Bell Williams, in connection wi th ca rri er  members’ reply  
of August 6 to ques tions answered in exhibit  No. 12.

Exhib it No. 14. Let ter.  May 6, 1964, Preside nt Lyndon B. Johnson to the Chair ­
man of the National  Mediat ion Board, in par t, direct ing  him to und ertake  
action to improve condi tions on first division, NRAB, as  to reducing the  backlog 
and  expedit ing decisions.

Exhib it No. 15. Let ter,  Ju ly  28, 1964, Mr. J.  E. Wolfe, chairman,  rai lro ads’ 
National  Railway Lab or Conference, to pres iden t, B. of R.T., proposing 
method of reducing backlog  and  expediting  case handling , f irst  division, NRAB.
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Exhib it No. 16. Let ter,  A ugust 10, 1064, p resid ent, B. of R.T., to Mr. J . E. Wolfe, 
in rep ly to e xhibit No. 15.

Exhib it No. 17. Lett er, October 6,1964, p residen t, B. of R.T., to Chairman  Gamser,
Nat ional Mediation Board, reply  to inquiry from Congressman John  Bell Wil­
liams,  dated September  21, 1964, r e s ta tu s of program "formu lated by Mr. J. E. 
Wolfe, * * * designed to mit igate the  backlog of work on the firs t divis ion.” 

Exhib it No. 18. Awards sus tain ing  claims, in whole, or in  pa rt,  which the ca rriers  
have  refused to comply w ith; also, on thi s point see appendix No. 1, to e xhibit 
No. 7, reporting 84 unappl ied first  divis ion awa rds to May 9, 1944. Those 
liste d in exh ibi t No. 18 ar e unap plied  awards of the  first  division from 1948, 
and  of the  second and thi rd divis ions,  of which we have info rmation. The 
total  listed  in exhibit No. 18 i s 72; the re have been many others  bu t we do 
not  have record of  them.

R ef er en ces  to E x h ib it s , S h o w in g  P at te rn  of  H a ndli ng , 1937 to P res en t ,
W it h o u t  A cco m plis h in g  I m pr ovem en t in  Condit io ns, R ed uc tion  of  B acklog
N or t h e  E xpe dit in g  of  Case s at t h e  F ir st  D iv is io n

First , consideration of methods of reduction in th e backlog and how to prevent 
ano the r from accumula ting (assuming such reduct ion were  to be bro ugh t a bout) , 
shows the following remedies were suggest ed:

jo in t  s u b m is s io n s

To be made  by the par ties , elim ina ting conflicting positions and  otherwise 
expe diting handling of the div ision : Exhib it 1, July  26, 1937; exh ibi t 5, Septem­
ber 28,1942.

ref er ee s, per m a n en tl y  ass ig ne d

Referees to be appointed on a permanen t basis to dispose of cases  in given 
groups and reca lled to handle  sim ilar  gro ups: Exhibit  10, Febru ary  3, 1955, and 
reply  thereto, exh ibit  11, February  18, 1955.

REGIONAL BOARDS

To be establish ed to take  some of the  load  off the division : Exhib it 1, July 27, 
1937, under sec tion 3, firs t (w ).

REMAND DIS PUT ES TO PARTIES

Remand cases  to par ties  having more than  a  given number pending, for s ettle­
ment on the property , or, retention of the cases on the  cale nda r of the division 
while  partie s attempted  again  to dispose of them and then withdraw the cases 
from the div ision: Exhibit 1, Ju ly 26, 1937; exhibit 7, May 18, 1944; exh ibit  10, 
Febru ary  3, 1955, and reply, exh ibit  11, Febru ary  18, 1955.

STARE DECISIS

To be applied by par ties in the  following prior decisions of the  divis ion ; it 
was ear ly recognized that  the  divis ion had  decided most issues involved in 
rec urr ing  cases and the par ties  could preven t building up a backlog at  the 
division by following those decisions in disposing of pending cases ra th er  tha n 
sending “re peate r” cases to the Board : Exhib it 16, August 10, 1964, in p ar tic ul ar ; 
also, this will be found in most of the  othe r exhibits and univ ersa l acknow ledg­
men t that  one of the primary causes of the backlogs build ing up, as well as in­
abil ity of the division to decide a case in  les s than 5 to 10 years,  was the  re fus al to 
follow establi shed precedent.

SPECIAL ADJUSTMENT, REGIONAL OR SUPPLEMENTAL BOARDS

Be establish ed on the various proper ties to handle cases ra ther  than  to send 
them to the  division in the first instance , an d/ or  to decide cases  which would be 
withdrawn from the div ision; section 3, second, of the act  provides for set ting 
up special boards of adjus tmen t on individual  p roper ties, where the pa rti es  agree  
to do so. With  thi s suggestion was a rel ate d proposal that  the  division establ ish  
supplemental boards to handle pa rt  of the  caseload, und er section 3, firs t (w). 
Exhib it 5, September 28, 1942; exhibit  7, May 18, 1944, and December 26, 1942; 
exhibit  15, Ju ly  28, 1964, and rela ted  pape rs.
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TIM E LI M IT  ON CLAIM S

Suggested th at  a limitat ion  be placed on init iati on of claim s requi ring they  
be filed with in a given num ber of days, etc., exh ibit  1, July 26, 1937. This  has 
been accomplished n atio nally u nder the provisions of couduc tors- trainmen’s agree ­
me nt dat ed December 12, 1947, and the nationa l agreement wi th the engineers, 
firemen, and SUNA, known as  sect ion 17, to be effective November 1,1948.

P roposed Cha ng es  in  Metho ds  of P rocedure on th e  F ir st  D ivisi on

GENERAL PROPOSALS BY CARRIER REPRESEN TAT IVES

Ex hibi t 5, covering May 20, 1942, meeting—new rule s of procedure advocated 
for the first division.

Ex hibi t 7, May 18,1944, le tte r s imilar to above.

BRI EFS  TO REFEREES TO BE SHORTER

Exhib it 1, J uly  26, 1937; exhib it 10, Feb rua ry 3, 1955, and reply  there to, ex­
hibi t 11, Feb ruary 18, 1955.

“ EXAM INE RS” TO BE EMPLOYED TO ASS IST MEM BER S

Exhib its 10 and 11, ca rri ers’ proposal  of Feb rua ry 3, 1955, and  reply there to, 
February 18, 1955.

HEARING S BEFORE REFERE ES, PAR TIES TO BE PER MIT TED  TO APPEA R

Exhib it 5, September 28, 1942 (and oth ers ), contain evidence the represen t­
ativ es of the car rie rs contended for  the  right to app ear  before referees for oral 
argument  as  a price for agre eme nt to estab lish suppleme ntal board under the act.

This was also referre d to, as  to appearances or requ est th at  oral  hearings 
by division without refe ree be m ade matter of record, in exh ibit  1, July 26, 1937. 

ORAL ARG UMENT , LIMI TA TION  ON

Ex hib it 10, Feb ruary 3, 1955, and  exhibit  11, reply  thereto , February  18, 1955.

PA NE LL ING  OF FIRS T DIVISIO N MEMBERS

Demands  by represen tatives of labo r organizations  (re jected by management’s 
represent atives ) that  the members of the division ac t und er section 3, fir st (k) 
of the  ac t to panel off and  thus  hand le more eases—ex hib it 1, July 26, 1937; 
exhib it 3, October 10,1941; exh ibi t 5, September 28,1942.

RE HE AR ING  ON CASES DECIDED

Dem ands by carrie rs for  rehear ing s on decided cases where they were dissati s­
fied wi th the  awards although the  act provides the  awards are  final and bind­
ing—section 3, firs t (m )—except to  the  extent a “rehear ing ” may re sul t in  a cour t 
of law through enforcement proceedings if t he aw ard  contains money and is not 
complied with . This is evidenced by the fact Senator  Smith introduced,  in  Sen­
ate  bill 4375 at  the 76th Congress , a proposal to amend  the ac t to provide:

“ (21) After an awa rd has  been made by any division of the Adjustment Board 
any pa rty thereto may at  any  time within  sixty days from da te of e ntry  thereof 
make appl ication for  reh ear ing  of the  proceeding, or any  ma tte r determ ined 
therein , and  such division of t he  A djustment Board  shal l gr an t such a rehe aring 
if sufficient reason the refor be ma de to appea r. Any such appl ication shall (not ) 
excuse any  carrie r from complying with  or obeying any decision, order, or re­
qui rem ent  of any division of the Board , or operate in any manner to stay  or 
postpone  the  enforcement thereof , withou t special  order of such division of the  
Board. * * *”

This was done a t the instance of the  American Short Line  Rai lroad and af te r 
int roduct ion  of the bill, i t bad  copies printed, dis trib uting them October 25, 1950, 
wi th the  stateme nt th at  the p resent law has “no sim ilar provision” and comment, 
th at  “Th is paragraph  is new. In  substance it  is substantially similar  to sec­
tion  17, of pa rt 1 of the Int er stat e Commerce Act.”

The  necessi ty for trying  to ge t the  act amended  to provide for  rehearings,  to­
gethe r with the fact  th at  without such amendment, i t does not do so, is convincing
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the car rier s’ demands for rehear ings were entitled to no consideration. In spite 
of these facts, more than 61 requests for rehearings were made down to Novem­
ber 1949, entailing handling and controversy on the division ; thereafter, the 
carriers, aided and abetted by the ir members on the fi rst division, have requested 
rehearings in many other cases. In recent years this unjustified conduct has pre­
cipita ted disputes and ill will at  the division level and resulted in protracted 
correspondence and dispute all the way to the National Mediation Board (upon 
demands of the carr ier members tha t the NMB assign referees to settle the is­
sues) which entail 6 months or more of handling before the carr iers  and their  
members on the division will once more accept the f act  tha t this division is not 
empowered to, and does not, gra nt rehearings.

REFEREES NOT NEC ESSARY  EXC EPT  IN  SMALL PERCENTAGE OF CASES

Exhibit 5, September 28, 1942, in par ticu lar;  but also, in other  exhibits it is 
brought out tha t one of the main reasons for the drop in productivity of the 
division with resultant increase in the backlog, is the use of referees to decide 
disputes similar to many others previously decided, because the members of the 
division will not follow the precedent of their own awards  even though the same 
parti es and agreements, etc., ar e involved.

It  has been contended that  since section 3, first (1) of the act provides for 
appointment of referees to break deadlocks, the managements a re entitled to the 
service of a referee on every case where the labor members will not agree to 
dispose of a case as they wan t i t decided; th at since the act provides for appoint­
ment of referees where cases are  deadlocked, the car rier  representa tives on the 
division have a statutory righ t to a  referee on every case involved, tha t they are  
not required to decide disputes on their  own initiative. This is treated in the 
statement proper, as well.

E x h ib it  N o. 1

Minutes of meeting held in room 480, Union Station, Chicago, Ill., 10 a.m., July 
26, 1937, with the following p resent :

Representing r ail roa ds: Messrs. J. T. Gillick, W. J. E tter, Wm. Atwill, R. E. 
Woodruff, F. T. Mitchell.

Representing organizations : Messrs. A. Johnston, F. W. Lewis, J. A. Ph il­
lips, Wm. Bishop, Paul M. Carter  and R. E. Edrington, G. H. Oram.

A situation  existing on the adjus tment board was discussed in generalities unt il 
about noon when Mr. Gillick suggested that  we meet in the board room in the 
Consumers Building a t 2 p.m., a t which time the representatives of the ra ilroads 
on the adjustment board would also be present.

In the afternoon session a t 2 p.m., Mr. Gillick first suggested t hat  a committee 
represent ing both sides be appointed to clear the docket part icula rly on railroads  
where they had 40 or more cases. This suggestion was not approved by labor 
members and it was followed by another suggestion th at cases be referred back 
to the railroad managements and general committees fo r f urt he r discussion, the 
cases to remain on the docket in the same order as at  present. Mr. Mitchell sug­
gested tha t if the committees and managements were unable to  settle  cases, that 
organizations should agree to assign officers to assist.

We were willing to have the cases handled fu rther by the  managements and the 
committees, but we were not willing to follow a general program of assigning 
officers. It  was agreed tha t this  m atte r would be left to each chief executive to 
decide, the conditions on each property to govern. It  was understood, however, 
tha t this program would not inter fere  with the regular  calendar of the board and 
the work, but would continue setting cases for  hearing  unless both partie s join tly 
requested a postponement because of existing negotiations.

Mr. Gillick advised tha t the railroads would like to set up regional boards for 
the purpose of assisting in cleaning up the docket. We were not willing to agree 
to this suggestion and it received but l ittle argument from us.

The fa ilure of the  railroads and committees to agree upon joint statement of 
facts  was discussed and both sides favored joint submissions ra the r than ex pa rte 
submissions. We agreed that each side would so recommend to th eir constituents.

Mr. Gillick projiosed fixing a date  barring retroact ive payments on claims be­
yond a period of 60 or 90 days. We called attention to the provisions of the law 
which fixes the right of employees as to submitting claims and we were not 
willing to  agree upon any limita tions in this connection.
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Mr. Gillick suggested th at  the  rail roads should hav e the  right to appear 
before the referee,  or if we were  not agreeable to tha t, we should agree to have 
a stenographic record kep t at  all hear ings  before the  Board, such record to be 
made  a part of the record and available, if, and when, a refe ree should be cal led 
in. We were not willing to ad opt  th is procedure.

Mr. Bishop called att en tio n to the fac t that  the law provides for  two or more 
members of the Board conduct ing hear ings and sta ted  th at  the labor members 
had  advocated such arr ang em ent  but that  the rai lroad members of the Board 
had  stea dfastly  refused to do so except upon a few occasions. Several members 
of Mr. Gillick’s committee expressed the thought th at  such an arrangeme nt 
would be a prac tica l method of expediting the hand ling of cases and the rai lroad 
rep resentativ es of the Boa rd were called upon by Mr. Gillick for an expression 
of their position and Messrs. Fowler, Knoff, Faherty , and  McDonald expressed 
a t length thei r objec tions to spl itting up t he Board.

Dur ing the discussion it was  explained that  the Board had made a consis tent 
effo rt to induce the rai lro ads and the committees to put  all important informa­
tion or evidence in the submission and it was suggested in most cases oral sub­
miss ions would not be ne cessary if detai led wri tten sta tem ent s were made when 
the  case was submit ted. Messrs. Fowler, Knoff, and McDonald explained the 
Bo ard ’s procedure and the  effort that  had been made to have both sides furnish 
all  information and evidence at  the time the  cases are submitted .

The  question of long briefs  was discussed and there was  general agreement 
it  was  not necessary to hav e such voluminous brief s as  had  been submitted 
in some cases.

The Board adjourned at  5 p.m. to meet separat ely tomorrow morning  and to 
meet join tly  in the Board room at 2 p.m. tomorrow afternoon.

M IN U T E S  OF M EE TIN G, JU L Y  2 9 , 1 9 3 7

Commit tee represen ting trai n and  engine service  orga niza tions met in the 
Board  room of the F irs t Division  a t 9 a.m. with  the  following pr esen t:

Mr. J.  A. Phi llips, president, O.R.C.
Mr. A. Johnston, gr and chief  engineer, B. of L.E.
Mr. Fred W. Lewis, re presen ting  Mr. D. B. Robertson, B.L.F. & E.
Mr. Wm. Bishop, rep resent ing  Mr. A. F. Whitney,  B. of It.T.
Mr. Paul M. Carter , rep resent ing  Mr. T. C. Cashen, S.U. of N.A.
Mr. R. E. Edrington, B.L.E.
Mr. G. H. Oram, O.R.C.

Consideration was given to the  proposal  made by the  represen tatives of the 
ca rri ers in the  meeting of Ju ly 26, afte r which recess was had  and our committee  
reconvened at 2 p.m. with the  representativ es of the  rai lroads . The represen t­
atives of the rail roads were:

Mr. J. Cannon, chief operatin g officer, Missouri Pacific Lines.
Mr. W. K. Etter, vice pres iden t, A.T. & S.F.R.  System.
Mr. R. E. Woodruff, vice president , E rie Railroad.
Mr. Wm. Atwill, vice president  and general manager, Illinois Central 

Railroad.
Mr. J. T. Gillick, ch ief op era ting  officer, C.M. St. P. & P. RR. Co.
Mr. F. B. Mitchell, general manager, Baltim ore & Ohio RR  Co.

The following was submit ted  for  consideratio n by the represe ntat ives  of the  
ra il ro ad s:

‘ The committee appo inted  by the car rie rs to confer  with the heads  of the 
organiz ations whose cases are handled before Board No. 1, National  Rai lroad 
Adjustme nt Board, co nsist ing for  the carr iers of—

“Mr. J. Cannon, chief operatin g officer, Missouri Pacific Lines;
“Mr. W. K. Ette r, vice presiden t, A.T. & S.F. Ry. System ;
“Mr. R. E. Woodruff, vice presiden t, E rie Rai lro ad ;
“Mr. Wm. Atwill, vice preside nt and general man ager, Illinois Central 

RR.;
“Mr. J. T. Gillick, chief operating officer. C.M. St. P. & P. RR. Co .;
“Mr. F. B. Mitchell, gen era l manager. Baltimore  & Ohio RR. Co. 

and fo r the employees—
“Mr. J. A. Phillips , p resid ent, O.R.C.;
“Mr. A. Johnston , g rand chief engineer, B. of L .E .;
“Mr. Fred W. Lewis, represent ing  Mr. I). B. Robertson. B.L.F. & E .:
“Mr. Wm. Bishop, represen ting  Mr. A. F. Whitney, B. of R .T .;
“Mr. Paul M. Carte r, r epresenting Mr. T. C. Cashen, S.U. of N.A .;
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finds th at  the  Board has  befo re it  266 cases th at  have been heard  and  not 
decided, 1,679 cases docketed bu t not heard , 401 cases received, not docketed 
and not heard, indic ating  th at  some assistance must be rend ered  if eith er party  
hopes to have their cases more prom ptly disposed of. Therefore, it is recom­
mended th at  the rail roads and thei r committees who have cases before Board  
No. 1 aga in review the cases in an  effort to dispose of them on the  property.

“In subm itting disputes to the  Fi rs t Division a join tly agreed  statement  of 
fac ts will mater ially aid th e div ision  in expediting its  work.

“Discuss ion was h ad on request of car rie rs tha t the re should  be a stenograph ic 
record kep t of oral testimony. Af ter  considerable discussion with Board mem­
bers, it was  agreed  that  with  the  be tte r preparation of cases now being made 
by both par ties , stenographic reco rds are  not necessary except there should be 
a record of questions by Board  members and answ ers thereto, which would be 
made a pa rt  of the  record  in the case.

“Discuss ion was had on reques t of carriers  of the necessity of placing a time  
limi t on cases to be presented to the Board. While no underst and ing was  
reached, it  was agreed the sub ject will receive fu rth er  conside ration.”

The organization representativ es in separa te session gave consideratio n to the  
ca rri ers’ proposals  and in tu rn  sub mit ted  the fo llow ing:

“The committee appointed by t he  carr ier s to confe r w ith the  he ads  of the orga ­
niza tions whose cases are  h andled before Board No. 1, Nat ional Rai lroa d Adjust ­
ment  Board, consisting for  the  ca rr ie rs  of—

“Mr. J . Cannon, chief ope rat ing  officer, Missouri Pacific Lines  ;
“Mr. W. K. E tter , vice pr esident,  A.T. & S.F. Ry. System ;
“Mr. R. E. Woodruff, vice p residen t, Erie Rai lroad ;
“Mr. Wm. Atwill. vice p res ident and general manager, Illinois C entral Ry. ; 
“Mr. J. T. Gillick, chief opera ting  officer, C.M. St. P. & P. RR. C o.;
“Mr. F. B. Mitchell, general manager , Ba ltimore & Ohio RR.

“and  for the employees—
“Mr. J . A. Phillips, pres iden t, O.R.C .;
“Mr. A. Johnston, grand chie f engineer, B. of L .E .;
“Mr. Fred W. Lewis, r epresenting Mr. D. B. Rober tson, B.L.F. & E.;
“Mr. Wm. Bishop, represen ting Mr. A. F. Whitney, B. of R .T .;
“Mr. Pau l M. Carte r, representing Mr. T. C. Cashon, S.U. of N.A.

“finds th at  the  Board has before it  266 cases that  have been heard and not de­
cided, 1,679 cases docketed but not  heard, 401 cases received, not docketed and 
not  h eard .

“I t is recommended th at  t he  r ai lro ad s and the  committees meet and endeavor 
to dispose of as  many of the unheard  cases as possible in advance of hearing date.

“If hea ring date is set while the par tie s are negotiating , said  par ties may con­
siste ntly , jo int ly request postponement  of the hearing.

“In  subm ittin g disputes to the  F ir st  Division a join tly agree d sta tement of the 
fac ts will materia lly aid  the Division in exped iting  its work and  it is so recom­
mended.

“Discussion was had on r equ est of ca rriers  t ha t the re should  be a stenographic  
record  kep t of oral testimony. Af ter  considerable discuss ion with Board mem­
bers, it was agreed  that  w ith the  be tte r preparation of cases now being made by 
both p arti es, stenographic  reco rds a re  not  necessary.”

Afte r considerable discussion, agre eme nt was reached  as foll ow s:
“The committee appointed by the  ca rriers  to confe r with a like committee of 

execu tives of the  t rai n and engine service organizations  whose cases are  handled 
by the  Nat ional Adjustment Board, Fi rs t Division, composed of the following 
rep resentativ es of the c ar ri er s:

“Mr. J. Cannon, chief opera ting  officer, Missouri Pacific L ines ;
“Mr. W. K. Ette r, vice pres ident, A.T. & S.F. Ry. System;
“Mr. R. E. Woodruff, vice presid ent , E rie RR.;
“Mr. Wm. Atwill, vice pre sident  and general manager,  I llinois  Ce ntra l R y. ; 
“Mr. J. T. Gillick. chief opera ting officer, S.M. St. P. & P. RR. C o. ;
“Mr. F. B. Mitchell, gene ral m anager . Baltimore & Ohio RR. Co.

“and  the following representatives of th e employees :
“Mr. J . A. Phillips,  president, O.R.C.;
“Mr. A. Johnston,  grand chief  engineer. B. of L .E .;
“Mr. F red  W. Lewis, representing Mr. D. B. Robert son, B.L.F.E .;
“Mr. Wm. Bishop, represe nting Mr. A. F. Whitney, B. of R .T .;
“Mr. Pa ul M. Carter,  repre sen ting Mr. T. C. Cashen, S.U. of  N.A.
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“finds t hat  the Board has before it 266 cases tha t have been heard and not de­
cided, 1,679 cases docketed but not heard, 401 cases received, not docketed and 
not  heard.

“It  is recommended tha t the railroads and the committees meet and endeavor 
to dispose of as many of the unheard cases as possible in advance of hearing date.

“If  hearing date is set while the parties  ar e negotiating, said parties may con­
sistently, jointly request postponement of the hearing.

“In submitting disputes to the Firs t Division a jointly  agreed statement of the 
fac ts will materially aid the Division in expediting its work. And it  is so recom­
mended.”

This agreement represents substantially counterproposal made by the  organi­
zations’ representa tives.

It  was agreed tha t the organizations would send a circu lar letter out to their 
general chairmen, advising them of the agreement reached and that  the repre­
sentatives of the railroads would do likewise, to Mr. Pelle.v, it being understood 
1hat the foregoing proposals in the nature  of a recommendation to the carriers 
and  the organizations, in no way in terferes with the operation  of the F irst  Divi­
sion of the National Railroad Adjustment Board, which Board will proceed with  
its work under its rules.

(Signed) A. J ohnston,
Grand Chief Engineer, B. of L.E.

(Signed) Fred W. Lewis,
Representing Air. D. B. Robertson, President, B. of L.E. & E.

(Signed) J. A. P hillips,
President, O.R.C. 

(Signed) Wm. Bishop,
Representing Mr. A. F. Whitney, President, B. of R.T.

(Signed) Paul M. Carter,
Represent ing Mr. T. C. Cashon, President, 8.U. of N.A.

ExniBiT No. 2
Brotherhood of Railroad Trainmen,

Cleveland, Ohio, January 23,19J/0.
Chairman, General Grievance Committee, Brotherhood of Railroad Trainmen, 

United States.
Dear Sirs and Brothers : For some time past we have been greatly con­

cerned because of the accumulation of cases before Division No. 1, National 
Rail road Adjustment Board. Conferences have been held by committees repre­
senting the railways and committees representing the organizations without 
anything being accomplished.

Some weeks ago the transpor tatio n executives conferred with the labor mem­
bers of the Board, in Cleveland, and the proposed program of the carriers to 
revise the rules governing the  conduct of the Board was vetoed by us as a re­
vision of said rules, according to our analysis, contemplated furth er delays in the 
handling of cases.

Where all of the parti es involved in a dispute have a desire to do the right 
thing  it is usually adjudicated  without much delay. There arise, however, dis­
putes tha t we refer to as borderline disputes, which are  referred to the Adjust­
ment Board, and in such cases it is reasonable to anticipate tha t there might 
be a deadlock which would necessitate the appointing of a referee to decide said 
deadlock.

When the law as amended became effective, we anticipated  tha t for a short 
period many cases would be referred to the Board, and af ter  decisions had been 
rendered tha t such decisions would settle or dispose of many principles in­
volved, and thereafte r the men and management would be willing to dispose of 
typical cases under decisions of the Board tha t had a definite bearing on such 
cases*.

Several years have passed, and there have been a sufficient number of de­
cisions rendered by the Board to clar ify any doubt tha t might have existed with 
reference to the proper applicat ion of many of our schedule rules. However, a 
number of railroad managements have declined to recognize the weight and 
force of decisions handed down by Division 1 of the Board, and where our 
committees have 60 or 70 claims predicated upon the same rule, involving the
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same princ iple,  these managem ents  are requ iring  them to make an equal num­
ber of submiss ion to the  Board, which has  resulted in clocking the  progress of th e 
Board,  and has  brought about gr ea t delay in the  handling of dispu tes, which  
delay  has crea ted much dis sat isfact ion  and is harmful to the men as well as 
to the  c arr ier s.

There are several  hundred cases now pending on an eas tern rai lroad,  and the 
principles involved in most of these  cases have a lrea dy been set tled by the Board. 
We have approxim ately  500 cases before the Board from anoth er eas tern  ra il­
road, and  one of the  vice pre sident s of this car rie r, who is well informed, is 
alleged to have made the  sta tem en t th at  there were but  17 principles involved. 
If  thi s officer is correct, then Division No. 1 of the Board should be called upon 
to ad just but  17 cases, namely, a case  represent ing each of the  pr incip les referred 
to. However, we are  confron ted with the stupid, unbu sinesslike spectacle of 
being obliged to take  500 cases to  the B oard  instead  of 17.

Such philosophy on th e pa rt of th e carrie rs does n ot have the  ring of coopera­
tion, and  indicate s a desire  on th ei r pa rt to delay the  handlin g of grievances by 
clogging the  channe ls of the Board  wi th a lot of cases th at  should  be disposed of 
on the  grou nd unde r the  terms  of the contrac t involved as interp reted  by the  
committees and  concurred in by Div ision  1 of the Board.

This  le tte r is wr itte n for  the  purpose of securing info rma tion  from each of 
you with reference  to the num ber  of cases th at  you have befo re the  Board at  
th is time, togethe r with  the  n umb er of cases tha t have been denied and  will lat er  
be ref erred to the  Board, and the  number of principle s involved in such cases. 
To illus tra te  my point—in your reply you might sa y : “We now have  50 cases 
before  the Board, 100 cases th at  ar e being wri tten up, total  150 cases, in which 
11 principle s are involved. Of the princ iples  involved nine of them  have here­
tofo re been passed  upon by the  Board.”

Upon receipt of this  info rma tion  we will make an ana lys is with the  thought 
of tak ing  steps  (if  the  other tra nspo rta tio n orga niza tions will  go along)  to  
ref ra in  from  refe rring cases  to the Board where  the principle has  heretofore 
been sett led,  and submit such cases in a strike ballo t to the  membership, thereby 
placing the issue at  the  doorsteps of those managements th at  ar e attempting  to  
wreck  the law that  has  been prov ided  for the  settl eme nt of disputes  between 
carri ers and  th eir  employees.

Will you favor me with a reply  to reac h my office n ot la te r than  Feb rua ry 15, 
1940?

With  be st wishes, I  am,
Fraterna lly  yours, A. F. Whitney, President.

Copy to all  vice presidents.

Exhibit  No. 3
Brotherhood of Railroad Trainmen 

CLEVELAND, OHIO

Chicago, III ., October 10,19 }1.
Mr. A. J ohnston, G.C.E.,
Brotherhood of Locomotive  Engineers,
Cleveland, Ohio.
Mr. H. W. Fraser.
President, Order of  Railtcay Conductors d Brakemen,
Cedar Rapids, Iowa.
Mr. D. B. Robertson,
President,  Brotherhood o f Locomotive Firemen d Enginemen,
Cleveland, Ohio.
Mr. T. C. Cashen,
Pres iden t, Seafarers  Union o f Fo rth  America,
Buffalo , F.Y .

Dear Sirs and Brothers : During the  pas t 3 years we have held  several con­
ferences with rai lroad executives an d on various occasions have discussed among 
ourselves the  un for tun ate  s ituation  exi stin g on the Fi rs t Division. National  Rail­
road  Adjustm ent Board, due to an accum ulation of cases in th at  Division, which 
on Septem ber 1, 1941, exceeded 5,500; in other words, the  Divis ion is abou t 4 
yea rs behind in its work. Many of these cases came from but  a few rail roads.

49  996— 65------4
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To ill us trate th is  po int , I have inf ormati on  th at  2,330 or  42 percent of sa id  cases  
came from  4 ra ilr oa ds  a s f ol lo w s:
Texas & Paci fic_____________________________________________________  239
Southern  Paci fic (P a c )______________________________________________  358
Lou isvil le & Nashv ille_______________________________________________  700
Pen nsy lva nia  Rai lroa d______________________________________________ 1, 027

To ta l_________________________________________________________2, 330
I am enclosing a stat em en t showing th e de ta ils  o f th e pa rt ic ul ar  ca ses re fe rred  

to above.
An an aly sis  of the si tu at io n shows the following  fa ct or s to be lar ge ly respon ­

sibl e fo r the  num ber of  c ases  prese nte d to the Div isio n an d the  d elay in ha nd lin g 
th em :

F ir s t: The re fu sa l of  th e ca rr ie rs  to reco gnize precedents al read y es tabl ish ed  
by dec isions of the F ir s t Div ision, and the  requ ire men t th at  the  orga niza tio ns  
sub mi t hu ndred s of typi ca l cases fo r decision, wh ich  has crea ted  a toph eavy  
docket.

Se co nd : The in iqui tio us  at ti tu de  o f the ca rr ie r me mbers  on the  F ir st  Divis ion  
in dec linin g to sub div ide  Div ision 1—which  is pe rm itt ed  under  the  ac t—for  th e 
purpo se of ex pedit ing  th e hand lin g of  cases .

It  will be rec alled  th a t the  ca rr ie rs  wre cked the old rai lway  lab or  law  by 
refusin g to comply with  the provisions  of the  law  when org aniza tio ns  wi th lim ­
ite d economic st re ng th  we re involved. Fu rthe r, the rec ord  shows th a t in pra c­
tic all y every insta nc e whe re  the  we aker orga niza tio ns  req uested ar bi tr at io n th e 
ca rr ie rs  decl ined  to ar b it ra te . It  is ev ide nt th at  th e ra ilr oa ds  who ar e now  
att em pt iin g to em ascu la te  the  rules un de r which  th ei r employees work ar e lik e­
wise att em pt ing to de st ro y the  use fulness of the  Na tio na l Ra ilw ay Adjus tm en t 
Board , and  unl ess  th e ra ilw ay  lab or organiz ations, an d especial ly th e tran sp or ­
ta tio n group, take  im med ia te steps to def end  the  ac t and ree sta bli sh  the wor th  
of  the  Board, pe rm itt in g th e law  to fun cti on  as  wa s inte nded by the  Congr ess  
of the  United State s, we will hav e a no ther  wreck ed law  on our hands.

In  the  hope of ar re st in g  th e effort s of the  ra ilw ay s to des troy  the  law an d 
impe de the  work of the Bo ard , I sugges t th at we ad op t the  policy and ta ke  th e 
pos ition th at  gr iev ances (schedu le vio lat ion s) inv olv ing  schedule ru les  wh ere 
typ ica l case s hav e been passe d upon  by the  F ir st  Div ision, be not  her ea ft er  
re fe rre d to said Div isio n, hu t placed in a st rik e ba llo t an d prosecuted un de r th e 
laws  of th e r espect ive  or ganiz ati on s.

Let me fu rthe r sug gest th at ins tru ct ions  be iss ued to ou r chair me n alo ng th e 
abov e i ndi cat ed line s and  t ha t the  

Tex as & Pacific 
Southern  Paci fic (P ac )
Lou isvi lle & Na shvil le 
Pennsylvania  Rai lroa d 

be given spec ial tre atmen t.
Fra te rn al ly  you rs,

A. F. Whi tn ey ,
President.

cc : Ch air ma n of T. & P. , S. P., L. & N., Pe nn sy lvan ia  R ail road .

Exh ibit No. 4
Brotherhood of R ailroad T rain men ,

Cleveland, Ohio. 
Bay Village, Ohio, September 15, 19 2̂.

Hon. J oseph  B. Eastm an ,
Director. Office of Defense Transportation,
Washington, D.C.

Dear Sir : While co nf er ring  wi th you and  your  associa tes  on September 4, 
1942, Mr. D. B. Ro bertson , pres ide nt of the  Broth erh ood of Locomotive Fi reme n 
& Enginem en, and  th e undersigned  calle d your at te nt io n to the  effort on th e 
par t of some of the ra ilr oa ds  to  destroy  the usefuln ess of th e Nat iona l 
Ra ilroad Ad jus tm ent Bo ard , F ir st  Division, by fa ili ng  to  se ttle dis pu tes  w ith
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committees representing the organizations, and since that  time there has been 
no improvement in the situation. As a matte r of fact the Pennsylvania manage­
ment is the only one tha t has seemed to take any interest in attempting to 
relieve this  deplorable situation.

I am enclosing statement furnished by the Secretary of the National  Railroad 
Adjustment Board, showing the cases docketed and pending by the railroads as 
of August 31, 1942, and you will note tha t there was a total  of 5,824.

In a recent settlement made by and between the Pennsylvania  management 
and the Brotherhood of Railroad Trainmen, it is estimated tha t approximately  
90 percent of the 1,017 cases pending before the Board from the Pennsylvania 
Railroad will be adjusted between management and the committees.

I am also enclosing a statement containing a par tial  list of disputes before 
the First Division, National Railroad Adjustment Board, which will be published 
in the October issue of the Trainman.

It  seems to me that  it  would be appropr iate for the ODT to take steps to bring 
about a correction of the situation existing on the National Railroad Adjustment 
Board.

Very truly  yours, A. F. Whitney, President.
cc : Messrs. Johnston, Robertson, Fraser, and Cashen. bcc : All general chair­

men, P.R.T. United States.

Exhibit No. 5
Brotherhood of Railroad Trainmen,

Cleveland, Ohio, Sep tember 28,191$.

To Chairmen, General Grievance Committees,  Brotherhood of Rai lroad Tra in­
men, United  State s.

Dear Sirs and Brothers : You should have in your file a memorandum, dated 
May 6, 1940, reviewing up to tha t date events indicating an effort on the part  of 
the railroads, and perhaps others, to impede and even destroy the effectiveness 
of the work of the National Railroad Adjustment Board, Firs t Division. Sub­
sequent to the events chronicled in tha t memorandum, the chief executives of 
the engine and train  service organizations requested conference with Mr. M. W. 
Clement, president, Pennsylvania Railroad,  as a result of which a meeting was 
finally secured with a committee of six  representing the railroads, on March 21, 
1941, when the organization representatives proposed:

(a) Tha t an additional panel be set up to handle Fir st Division cases.
(b) That  decisions on standard  rules, made by the Adjustment Board, 

be adopted in settlement of disputes on all roads.
(c) Tha t decisions of the Adjustment Board applicable to individual 

roads be considered as precedents on those roads.
The railroad representatives stated they did not believe they could “sell” 

these propositions unless the “rules of procedure” suggested for the Adjustment 
Board in 1939 could be adopted. (Such suggested rules are outlined in the 
memorandum of May 6,1940, referred to herein.)

On January 27, 1942, the carri er members of the Fir st Division of the Adjust­
ment Board presented to the labor members a proposal for change in rules of 
procedure of the First  Division. On March 20, 1942, they insisted up a vote 
on resolution embodying the proposed changes. The resolution failed of adoi>- 
tion, whereupon the carrier members filed request with the National Mediation 
Board t hat  it appoint a referee to si t with the Division and resolve the deadlock 
on question of adoption of the proposed rules. The labor members filed ob­
jection to this request of the car rier  members. The law does not contemplate 
that referees shall be appointed for any purpose other than to sit with the 
Division in making an award.

The propsed rules embodied most of the objectionable featu res of the 1939 
proposal. Under date of August 4, 1942, acting Attorney General Fahey ren­
dered an opinion on the matter, copy of which is attached, lit will be noted that 
the Attorney General was of the opinion tha t a referee should not  be appointed 
by the National Mediation Board to resolve the deadlock on question of 
adoption of changes in rules of procedure.
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On April  2,1942, the ch ief executives  of the  organiz ations interes ted  in the Fi rs t 
Divis ion addressed a let ter  to Mr. Joseph B. Ea stman, Directo r, Office of Defense 
Tra nsp ortation,  advising th at  they  fel t it app ropriate th at  they  discuss with  h im 
certa in problems, “the solution of which is essentia l to maintenance of amicable  
relations between men and  management,” and requested  th at  he suggest  an 
ear ly da te fo r conference.

This conference was held  April  18, 1942, when all of th e difficulties experienced 
in connection with  functioning of the Board and securing  observance of its de­
cisions were reviewed. The  m att ers called to Mr. E astma n’s a ttention inc lud ed: 

(a) Accumulation of unh ear d or undecided cases and congestion of the 
Fi rs t Division docket.

(&) Refusal of ca rr ie r represen tative members on the Fi rs t Division to 
concur in  subdivision of th e Division into panels fo r the pu rpose of conducting 
hear ings  a s autho rized by section  3(k) of the Railway  Labor Act.

(c) Refusal of the  ca rr ie r represen tative members on the Fi rs t Division 
to concur in establ ishment of a supplemental board , as authorize d by sec­
tion 3(w ) of the  act.

(d)  Refusal of c ertain  managements to concur  in observance of decisions 
of the Division, involv ing standard  rules, in disposition on the property of 
subsequent cases ari sin g und er those same rules,  and involving like circum­
stances.  Thus add itional  cases are  forced to the  Division unnecessarily.

(e) Refusal of some m anagements to accept, as preceden ts for settlement  
of subsequent cases, decisions involving rule s o f th e a greeme nt applicable on 
the ir own rail road. Thus add itional cases are  forced  to the Division 
unnecessarily.

(/ ) Refusal of managemen ts to make joint submissions to the Division, 
thu s forcing the  makin g of ex par te submissions by t he  employees, which in­
volves more elabora te procedure and  more delay.

(ff) Increase  in num ber of “deadlocks” on the  Divis ion, requiring  ref er­
ence of such d isputes to referees , crea ting fu rth er  de lay. The employees feel 
th at  since many of these “deadlocks” are  on cases, the principles of which 
have been previously decided, the hope of the  ca rr ie r members is th at  suc­
ceeding referees  will r ender conflicting award s.

(A) The effort of managemen t in severa l instances to obtain rehearings 
either before the Divis ion, or before referees, af te r aw ard s were rendered .

(i)  The necessi ty in many cases for the exercise of pres sure  to obtain  
proper application  of awards .
( j )  The effiort of the  c ar rie r represe ntat ive members of th e Fi rs t D ivision 

to have adopted rule s of procedure by the  Board,  which  would have the 
effect of slowing down ra th er  than  acce lerat ing the  work  of the Division.

Mr. Eas tman was advised  th at  it  was the wish of the  employees in engine, 
tr ai n and yard service to cooperate w ith the Government and w ith the ir employers 
in every  way possible to the end that  there be no inte rfe ren ce with  the war 
effor t, and th at  management should be held equal ly accountable for the success 
of the  war tran spo rta tion effort.  He was fu rth er  advised th at  there could be 
no excuse for continued sniping at  the  Adjus tment Board and  i ts  awards  by cer­
ta in  managements, and for the  ob struc tive tac tics  pu rsued and  ye t being pursued 
by c ar rie r inte rests in respect to the  F irs t Division and appl icat ion of its  awards . 
He was  advised that  unless an improvement could  be effected through his admin­
ist ra tio n of the Office of  Defense Transporta tion , it  would be necessary th at  the 
situa tion be brough t to the at tent ion of the Pres iden t.

Shortly  af ter th is conference a  representative of the  Office of the Director of the  
Budge t was in Chicago and inte rviewed  each of the  members of  the  F irs t Division 
of the  Board. He also discussed the situ atio n with the  undersigned  and some 
of the  other  executives.

Under  date of May 7, 1942, the following l ett er  was  received by the chief execu­
tives f rom Mr. H. D. Barber,  vice president, Er ie R ailr oad  :

“Durin g the discuss ion in Washington  involving wage  demands  and other 
mat ters  that  came before the  conference, the re was  considerab le said abou t the 
workin gs of Division 1 of the Nat iona l Rai lroad Adjustm ent Board a s to the  de­
cisions of that  Board, the  manner in which it was  functioning and  the very la rge 
dock et that  had been accumulated . As you w ill recall , th is discussion took place
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on Sunday evening, November 30, 1041, when a subcommittee and yourselves 
were in conference. At tha t time it  was stated by one of your group tha t you 
gentlemen would be willing to meet with representa tives of the carr iers  for the 
purpose of discussing these problems with the hope th at we may be able to work 
out something that would alleviate the situation and be of mutual  benefit to both 
the carrier s and the employees.

“At a meeting held in Chicago on Wednesday, May 6, a committee composed 
of two car rier  representatives from each region, who were members of the nego­
tiating committee above mentioned, was created for the purpose of meeting with 
you gentlemen in an endeavor to reach  some mutual understanding. This com­
mittee is composed of:

“For the E as t: Messrs. H. A. Enochs, H. D. Barber.
“For the We st: Messrs. H. E Stevens, J C Torian.
“For the Southeast: Messrs. J. B. Parrish, L. L. Morton.

“Mr. Enochs and myself were asked to contact you gentlemen fo r the purpose 
of naming a date and place for such meeting, and with  Mr. Enochs’ consent I am 
therefore taking  the liberty of address ing this lette r to you for that purpose.

“Will you please advise.”
Later advice resulted in meeting with the above committee (except Mr. Torian, 

absent account of illness) in Chicago on May 20. 1942. At that meeting all the 
matte rs brought  to Mr. Eastm an’s atten tion  were called to the attent ion of the 
railro ad management committee. Tha t committee stated they were acting 
voluntarily in a “missionary” capacity for the purpose of ascerta ining what 
might be done to facilit ate the work of the Division and wished to discuss the 
matter with the chief executives and have their views. They st ated  they had no 
autho rity to conclude any agreement  or understanding, but would make the 
representatives of other railroads acquainted with the views of the chief execu­
tives and would endeavor to have developed a concrete program, with a view to 
reaching some common ground and arrange for a further  conference a t a later 
date. There appeared to be a desire to reach a satisfactory solution of the dif­
ficulties being experienced and to collaborate in some action which would reduce 
the number of cases pending on the Division’s docket. The following definite 
suggestions or proposals were submitted to the carr ier committee by the chief 
executive s:

(a) That  an auxiliary  or supplemental board be created  to sit at Chicago 
to conduct hearings and make findings upon disputes under the same proce­
dure as to the  existing Division.
( b ) Tha t both the present Division and the proposed supplemental Division 

divide into at least two panels, as authorized by the Railway Labor Act, for 
the purpose of conducting hearings.

(c) Tha t managements and committees avoid sending “repeater” cases 
to the Board, and agree tha t where  there are a number of claims involving 
the same principle, only one will be submitted to the Board, and both man­
agement and committee will be governed by the decision in that case. This 
principle to apply to cases already  docketed.

(d) Tha t every effort be made to file joint submissions, and especially to 
agree upon a joint statement of facts.

Attention of th is railroad  committee was also called to the action of ra ilroads  
in numerous instances in attempting to secure rehearings  by regular members 
of the  Division or hearings before referees with the evident desire to impede the 
progress of the Board. Two ou tstanding cases were then pending:

(a) Request of the Atchison, Topeka & Santa Fe Railway for rehearing 
in connection with a number of awards.

(ft) Request of the Great Northern Railway for privilege of appearing 
before the referee when he considered cases that had previously been dead­
locked by the regular members of the Division.

The Acting Attorney General rendered opinion in each of these requests, copy 
of which is attached.

The committee representing the carrier s advised tha t they would promptly 
communicate with representatives of the railroads and arrange for a fur ther 
conference with the chief executives. Such conference was late r arranged for
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Chicago, Ill., July 31, 1942, at  which time there were presen t for the carrie rs 
the following:

H. D. Barber (Erie  Rai lroad), chairman.
L. L. Morton (L. &N.).
M. J. Byrnes (Nor. Pac. ).
R. C. White (Nor. Pac.).

Absent from carriers ’ committee:
H. A. Enochs (Penn. R.R.) .
J. B. Pa rrish  (C. & O.).
J. G. Torian (So. Pac.-Pac. ).
H. E. Stevens (Nor. Pac.).

Present  for the organizations :
A. Johnson, B. of L.E.
C. J. Goff, B. of L.F. & E.
H. W. Fraser, O.R.C.
A. F. Whitney, B. of R.T.
P. M. Carter, S.U. of N.A.
W. P. Kennedy, B. of R.T.
W. G. Cantley, B. of R. T.

At this conference the carr ier representa tives attempted to obtain some com­
mitment from the chief executives to the end that  in return for concurrence in 
establishment of another Board to supplement the Fir st Division, there would 
be agreement on certain changes in rules of procedure of the Division. They 
especially contended tha t there  should be rehearings before referees in dead­
locked cases. They argued tha t the changes in rules previously proposed by the 
carr ier representatives should be adopted. They stated tha t lack of opportunity 
to appear  before referees placed the carrie rs at a disadvantage for the reason 
tha t so much time elapsed between hearing of a case by the regular members and 
consideration by referees tha t much of the oral argument originally advanced 
was lost sight of or forgotten. They were reminded tha t there were an equal 
number of management and organization  members on the Division, and tha t 
the former had the same opportunity to place the facts  before the referee as the 
latter .

The carr ier representatives consumed much time in complaining about the 
decisions rendered by the Board, and especially with referees sitti ng; claimed 
in many instances they were in disregard of practices and understandings on 
individual roads and contracts negotiated by practical  men who knew wliat they 
meant. They claimed the Board had adopted certain principles and adhered to 
them, regardless of rules of individual schedules. They referred particula rly 
to decisions involving pay to roadmen for terminal service.

Much of the time of the conference was taken up wi th complaints of the car­
rier representa tives against the manner of functioning and the character of 
decisions rendered by the present  Fir st Division. They were reminded tha t 
neither the matter of changes in rules of procedure nor any dissatisfaction on 
the par t of anyone with awards of the Board had anything to do with the ques­
tion of whether or not another Board  should be established to relieve the situation 
on the First Division. The car rier  representa tives were reminded tha t the 
employees had cheerfully accepted awards which were not favorable to them, 
and that managements had not shown tha t same spirit.

After several hours discussion there  still appeared to be a lack of clarity  
concerning authority of the railroad representatives’ committee to agree upon 
establishment of a supplemental board. They appeared rathe r to be sparring 
for changes in manner of functioning of the present Division, with the idea 
of basing final disposition of the mat ter on a trade which would only complicate 
present procedure. This would, of course, impair the benefit to be obtained by 
creation  of the additional tribunal. In response to a direct question as to 
whether the carr ier representatives had authority to reach final agreement, it 
developed tha t they did not and tha t they were only empowered to meet and 
discuss the situation and thereaf ter take back a recommendation to the contact 
committee. It was intimated to the chief executives tha t if agreement on rules 
of procedure to govern the Division could be reached, there should be no d if­
ficulty in reaching agreement on establishment of a supplemental board, but if
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agre eme nt on rules of procedure could not be agreed upon, it  was doubt ful 
whether agreem ent could be reached on the  board matter .

In summing up it may be state d t h a t :
(1) The carriers ’ comm ittee  was  not vested  with any  au tho rity to agree 

upon any  definite proposals.
(2) The ir object seemed to be to obtain commitmen ts from the  chief  

executives with respec t to change  in exis ting rule s of procedure of the 
Boa rd, and partic ula rly  in reg ard  to the  method of handling ex parte  
submissions.

(3) The committee made  no definite commitment th at  agreemen t could 
be reached on the establ ishment of a supplemental board under any cir ­
cumstances , but on the contrary  very definitely sta ted  th at  agreemen t could 
not be reached on th e esta bli shm ent  of a supplemen tal board unless changes 
in rules of procedure could be b rought  about.

(4) The chief executives were definite in their  posit ion th at  they could 
not  and  would not att em pt to direct  the orga niza tion rep resentativ es on 
the  Board , and that  they  did  no t concur in the though t th at  revision of 
rules was necessary.

(5) The chief executives were positive in the ir assertion th at  something 
mu st be done to relieve the  s itu ati on  and that  the solut ion was  the appo int­
men t of a supplemental board.

(6 ) They were also definite in their sta tem ent  that  they expect  to pursue 
the  matt er  through other channe ls unless agreement could be reached on 
the  establish men t of a supp lementa l board withou t a grea t deal of furth er  
delay.

Not hav ing heard  from Chairm an Barbe r up to A ugust 25, the  chief  executives 
wrote him on th at  date as fol low s:

“This ref ers  to conference held a t the  Union League Club in Chicago on July 
31, a t which you served as chairma n of the subcom mittee  of the interested 
rai lroads , when we fu rth er  discussed the situation per tainin g to the  Fir st Divi­
sion of the  National  Rai lroad Adjus tment  Board. It  will be recal led that  the 
mat ter was also discussed at a conference in Chicago on May 20. although we 
had  previously wri tten  to the  Di rec tor  of the  Office of Defense Tra nsp ortation 
upon the subject.

“The situat ion  mentioned is growing worse as time goes on a nd in our opinion 
definite  step s should be taken to bring abou t an improvement. We have asked, 
as you know, that  the  ca rriers  agree with  us to esta blish an auxil iary board 
to a ssist in  disposing of the  accu mulated docket.

“I t was  our unde rstanding when the  July 31 conference adjourned  that  your 
committee would place the mat ter befo re the full contact comm ittee and tha t we 
migh t expect to hea r from you at  an  early date.  Our purpose in wri ting  is to 
sugges t th at  this ma tter be handled to a conclusion to the  end th at  ano ther 
board be established in the  imm edia te futu re. ”

Mr. Ba rbe r replied, un der date of Septem ber 9,1942:
“Re fer ring to your  let ter  dated August 25, which was received in my office 

on September  5, rela tive  to mee ting in Chicago conce rning the  situ atio n per­
tai nin g to the  Fi rs t Division of the  Natio nal Rai lroad Adjustmen t Board.

“The subcommittee  repo rted to the full contact comm ittee and we are  now 
await ing  a call for a general mee ting of the full contact  comm ittee to discuss 
th is  problem. I am today ref errin g a copy of your  let ter  to Mr. W. K. Etter, 
who is c hai rman of the full con tac t committee, and  assume th at  he will without 
undue dela y cause a reconvening of the  full  contact comm ittee to handle this  
subject .”

To thi s le tte r the following  acknowledgment was made by me under date of 
Septem ber 15, 1942:

“I  am in rceipt of your le tte r of September  9, 1942, addre ssed  to Messrs. Joh n­
ston, Robertson, Fraser , Cashen, and  the  undersigned, advising  that  you are  
ref err ing  copy of our let ter  of August 25, 1942, to Mr. W. K. Et ter , chai rman 
of the  full con tact  committee for  t he  rai lwa ys delegated to deal with the Adjust­
ment Board situation .

“I desi re to urge that  Mr. Etter  be made  acquainte d with the importance and 
necess ity for thi s question being bro ugh t to a conclusion at  an ear ly date,  and I 
trus t that  you will see that  he is furnished with  appro priate  info rma tion .”



52 RAILWAY LABOR ACT AM ENDM ENTS RELA TIN G TO NRAB

On August 28, 1942, the chief  executives of the  organiza tions interested  in the 
Fi rs t Division addressed a le tte r to Dean Lloyd K. Garrison, University of Wis­
consin Law School, reques ting  that  he prepare an opinion on the  requirements of 
the  Railway Labor Act in the  c ircum stances involved in the  situ atio n covered by 
the  opinion of Acting Attorn ey General Fahey . Copy of  thi s let ter  is attached . 
Dean Garrison has advised th at  he will be unab le to p rep are  this  opinion account 
of now’ being engaged in Government  service.

On September 15, 1942, I w’rote the  Honorable Joseph B. Eastm an, Direc tor, 
Office of Defense T ran spo rta tion, copy of which is atta che d.

Th ere after I sugges ted to the  chief  executives th at  we employ Attorney 
Be rna rd M. Savage, Bal timore, Md., to make an ana lys is of the whole mat ter.  
However, Pres iden t T. C. Cashen, Switchmen’s Union of North America, dec lined 
to go alon g; President Fraser,  O rder  of Rai lway  Conductors, is having an analysis 
made by his  a ttorney , and Br oth er  Joh nston and I have  agree d to submit the file 
to Attorneys Miller and Hornbeck  for an alys is; and  Broth er D. B. Robertson, of 
the  Brothe rhood of Locomotive Firemen & Enginemen, is hand ling the  ma tte r 
independently .

The  foregoing is for you r information. You will be kept advised of furth er  
developments.

Fra ternally  yours,
A. F. Whitney, President.

cc : N ational legisla tive represen tat ive; al l vice pres iden ts.

Exhibit No. 6
E xecutive Office of the P resident,

Office for E mergency Management,
Office of Defense Transportation, 

Washington, D.C., December 26,191$.
Mr. W. K. Etter.
Chairman, Three Regiona l Contrac t Committees.
■Chicago, III.
Mr. A. J ohnston,
Grand Chief Engineer, Brotherhood o f Locomotive Engineers ,
Cleveland, Ohio.
Mr. D. B. Robertson,
President, Brotherhood o f Locomot ive Firemen & Enginemen,
Cleveland, Ohio.
Mr. H. W. Fraser,
President,  Order of R ailw ay Conductors ,
■Cedar Rapids, Iowa.
Mr. A. F. Whitne y,
Pres iden t. Brotherhood o f Railro ad Trainmen,
Cleveland, Ohio.
Mr. T. C. Cashen,
President. Switchmen 's Union o f No rth America,
Buf falo , N.Y.
Mr. T. K. F aiierty,
Chairman, First Division,
Nation al Railroad A dju stm ent Board,
-Chicago. III.
Mr. P.  M. Carter.
Vice Chairman, First Division,
National  Railroad  Ad jus tmen t Board,
Chicago, III.

Gentlemen : My att ent ion  has been called to the large accum ulation of cases 
pen din g on the docket of the  Fir st  Division of the Nat ional Railroad Adju st­
ment Board on the strength of  which  strong rep resentatio ns have been made to 
me th at  appropriate steps  shou ld be taken looking tow ard  correcting the situa-
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tion. I might say that  the Pres iden t also has requested me to look into the 
mat ter and endeavor to effect appropria te corrections.

Our investigation of the mat ter reveals that  the present backlog represents 
more than 4 years work for the Fir st Division. Both sides agree tha t the 
present  situat ion is intolerable but disagree on the corrective measures which 
should be adopted. The organizations contend for the creation of an additional 
panel to handle First Division cases while the carriers mainta in tha t an addi­
tional panel will not be effective in relieving the congestion unless certain 
changes are  made in the Division’s procedural rules. The two sides have at­
tempted to negotiate a settlement of this problem over an exended period but 
without  success.

Because the present congestion endangers the continued functioning of the 
adjustment procedure of the Railway Labor Act the situat ion is serious and 
merits urgent attention  and conclusive action. I should appreciate your meet­
ing with me and my staff in room 5136, Intersta te Commerce Building, at  10 
a.m. on Tuesday, January 5, 1943, to review the situa tion and attempt  to work 
out corrective measures.

I should appreciate prompt advice as to whether you will be able to attend 
this conference.

Very truly yours, J oseph B. E astman, Director.

Exhibit No. 7
Cleveland, Ohio, May 18,19M-

Mr. J. M. J ohnson,
Director, Office Defense Transportation,
Washington, D.C.

Dear Mr. J ohnson : During our conference on May 4, we discussed the ques­
tion of delays in handling grievances submitted to the Fir st Division, National 
Railroad Adjustment Board.

You suggested tha t we fu rnish  you with a statement concerning the condition 
of the Division, and we advised you tha t we would submit a historical state­
ment of the situation insofar as the  Fir st Division was concerned.

In accordance with this understanding we submit to you the  following history :
The National Railroad Adjustm ent Board, consisting of four divisions, was 

created  by amendments to the Railway Labor Act of 1926 approved June 21, 
1934.

The Fi rs t Division of the Board has jurisdiction, conferred upon it by the 
amendments to the act, “over disputes involving train and yard  service em­
ployees of car rier s; tha t is, engineers, firemen, hostelers, and outside hostlers, 
conductors, trainmen, and yard service employees.” The Division consists of 
10 members, 5 of whom are selected and designated by the carrie rs, and 5 se­
lected and designated by the national labor organizations of employees.

The Fir st Division met and organized immediately following the meeting of 
the entire  Board, to wit, on July 31, 1934, however, owing to some difficulty in 
obtaining the necessary funds from the Government to take care of the operation 
of the  Board, there was some delay before the Board could give consideration to 
cases submitted to it. but the Board met to adopt rules of procedure governing 
the submission of cases to the variou s divisions and such rules were issued 
October 10, 1934, and it was not unt il December 3, 1934, th at the Fir st Division 
began hearing cases.

The four regional train  service boards of adjustment created by the Railway 
Labor Act of 1926 discontinued the consideration of cases pending before them 
as of July 31, 1934, and all unsettled cases pending at  tha t time were subse­
quently refer red to this Division. There was a considerable number  of disputes 
pending before the old mediation board which had originated on roads not 
parti es to regional or system boards  of adjustments, and such cases which 
came within the jurisdiction of the new National Railroad Adjus t Board were 
withdrawn from the mediation board and referred  to Division No. 1 of the 
new Board.
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At the  time the  Fi rst  Divis ion began hear ing cases, December 3, 1934, the re 
were  400 cases on hand involving disputes between the ca rriers  and the ir 
employees, which were sub ject to the jurisdic tion  of the Division. The follow­
ing shows the sta tus  of the  docket of the Fi rst  Division as  of the  fiscal years 
ending June  30:

Cases pending on docket
1935 _________________________
1936 _________________________
1937 _________________________
1938 ________________________
1939 ________________________
1940 _________________________
1941 _________________________

1,095 
1,461 
1,964 
2, 163
2, 577
3, 607 
5, 370

1942 ________________________ 6, 033
1943 ________________________ 5, 873
1944, May 13_________________ 3, 991
Received a nd not docketed_____  476

Sub tota l_______________ 4,467
The Second Annual Report of the Natio nal Rai lroad Adjustment Board, for 

the  fiscal yea r ended Jun e 30, 1936, discloses the fac t th at  altho ugh the Fi rs t 
Division had only been activ e for  approxima tely 19 months, dur ing  which time 
it  had  rendered only 1,256 decisions, some of the ca rriers  had alre ady  declined 
to make  effective the awa rds of the  Board. The report stat es :

“Some rail road managements have insisted that  the award s of the Adjustment 
Board were not enforcible and therefo re have declined to make  them effective, 
sugg estin g to the labor org anizat ions tha t they present the  cases  to the cour ts.”

The  report, however, proceeded to strike an optim istic  chord  by citing  a 
technique developed on one larg e system where  some 90 cases were destined for 
submission to the Board but, inst ead , were disposed of thro ugh  conference be­
tween officers of the ca rri er  and of the organizat ion. In  comment ing on this  
ma tter, the  repor t st at ed :

“As the  National Rai lroad Adjustme nt Boa rd’s decisions establish precedents, 
it is ant icipated  tha t a sim ilar technique will be developed on other rai lroad 
systems . We confidently expe ct that  within a very short span  of years  con­
troversies between men and managem ent can be settled on the  roads with rela­
tively  few of them developing differences that  will be necessary for the Adju st­
ment  Board to decide.”

The  confidence expressed in the above quotation  was p rem atu re for, as will be 
noted from the cases pending on the docket, the cases docketed with the Fi rs t 
Division increased steadily  un til  1943.

Start ing  with the year 1943, and  contin uing the rea fte r, the  decrease in the 
number of cases docketed wi th the  Board, has been due to the  fact  tha t on 
cer tain railroads , principally the New York Central sys tem ; the  Pennsylvania; 
Bal timore & Ohio: Chicago, Burlington & Q uincy; the Atchison , Topeka & San ta 
Fe ; and the  Southern Pacific (Pac ific system) some of the organizations  were 
successful in the ir endeavors to secure an agreement  with  the car rie rs that  in 
order to lessen the congestion of t he  Fi rst  Division and  dispose of cases destined 
for  submission to the Board,  th at  the carri er  would des ignate an officer and 
the  organization would des ignate  an officer, the two designated officers to be 
author ized  to endeavor to set tle all cases then filed with the  Board and cases 
destined  for  submission to the Board. The ensuing result  of these mutua l en­
deav ors is reflected in the dec reas e in the number  of cases on file with the divi­
sion. Unfortunate ly, however, but  few rail road managements have signified a 
willingness to cooperate  in such endeavor, for were the orga niza tions successful 
in securin g similar cooperation from the managements on oth er railroads  the 
num ber of cases now on file wi th the  Board  and cases destined for submission 
to the  Board would be ma ter ial ly reduced, thereby accelerating the hand ling 
of cases tha t will eventually  go to the  board.

As here tofore state d, in the year 1936 the car rie rs began endeavoring  to im­
pede and  even destroy the  e ffectiveness of the w’ork of the Board , and especial ly 
the  Fi rs t Division thereof. One ca rri er  requested permission to argue eigh t 
deadlocked cases before a refe ree.  The  request was subm itted  to the Board but  
it fail ed to receive an affi rmative vote, although the  management members of 
the  Fi rs t Division advocated hea rings before referees. Upon the  fail ure  of the 
Board to agree upon gra nti ng  the  request, the carri er  appe aled  to the refe ree 
designated to hear and  decide the cases, but  the  refe ree declin ed to gra nt the
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request. On request of Mr. J. J. Pelley, president, Association of American 
Railroads, the chief executives of the railway labor organizations met with him 
and a committee of railway executives on May 28, 1937, to discuss the Adjust ­
ment Board situ atio n; Mr. Pelley stated that  the Board, part icula rly the Fir st 
Division, was behind with its work and the railroads desired to do something 
to enable this division to catch up. By this time many deadlocked cases had 
accumulated on the Fir st Division, necessitating the use of referees, thereby 
fur the r delaying the expeditious handling of cases. Mr. Pelley stated  tha t 
grea ter effort should be made to settle cases “at home;” at which time his 
attent ion was directed to the numerous roads which compelled the labor organi­
zations to submit cases to the Board as they declined to be governed by principles 
established by the Board’s awards on other roads, and, in some cases, by pr ior 
awards on their own railroads . Various solutions were advanced for the im­
provement of the condition existing on the First Division, but no constructive 
action was taken.

Subsequent conferences were held between the car rier s’ representatives and 
the chief executives of the transportation  organizations during the years 1937, 
1938, 1939, 1940, and 1941, without any beneficial results. The cases pending 
on the docket of the Firs t Division increased steadily during these years, having 
increased from an initial docket of  some 400 cases on December 3, 1934, to 6.033 
on June 30, 1942, an increase of 1,408.2 percent; while as of May 13, 1944, they 
totaled 4,467, or an incerase of 1,016.7 percent over December 3, 1934.

On Februa ry 16, 1939, President Roosevelt, acting upon the earl ier suggestion 
of former Attorney General Cummings, requested Attorney General Murphy to 
appoint a committee to investigate  the “need for reform in the field of admin­
istrative law,” Accordingly, on February 24, 1939, Mr. Murphy appointed the 
Attorney General’s Committee on Administrative Procedure to make the study 
requested by the President and “to suggest improvements, if any are found advis­
able.” The Committee confined its investigation to those agencies which in a 
subs tantial way affect private interests  by their power to make rules and regu­
lations or by thei r power of adjudication  in particular cases. Among the various 
agencies investigated was the Nationa l Railroad Adjustment Board.

The report  of the Committee contained the following comment with respect to 
the National Railroad Adjustment Bo ard :

“In general, the functions of the National Railroad Adjustment Board are in 
a sense, unique among the Federal administrative agencies discussed in this 
report. Whether the Board is engaged in ‘adjudication ’ or in ‘adjustment’ or 
‘arb itra tion ’ is a controverted question because of its special characteris tics, and 
also because its ‘hearings’ are in the  firs t instance l>efore members of the Board 
sitting in divisions, much of the discussion in the report does not apply to this 
agency. It  may be noted, however, tha t the recommendations in chapter II, 
relat ing to administra tive information and the preparation of opinions, apply 
to the Board,

* * * * * * *
“Docket congestion in Division 1: The most serious immediate problem con­

fronting the Board is the congestion of the docket in Division 1. That Division 
decides some 80 percent of all the cases coming to  the Board. It  inherited a 
large accumulation of cases at the outset;  it is now more than  3 years behind 
its docket in the decision of cases ; and it is continuing to lose ground. The 
Railway Labor Act authorizes use of a device to reduce docket congestion. It  
is there provided that a Division may ‘empower two or  more of its members to 
conduct hearings and make findings upon disputes, when properly submitted, at 
any place designated by the Division ; Provided, however. That final awards as to 
any such dispute must be made by the entire division as hereinafte r provided. 
The Committee recommends tha t most cases now coming before Division 1 
should be heard and considered by panels consisting of an equal number of labor 
members and carrier members (1 or more of each) instead of by the Division’s 
full membership of 10. Because the members represent ing the carr iers  and the 
employees, respectively, almost invariably vote en bloc, it may reasonably be 
supposed that the recommendations of the two-member panel would normally be 
adopted by the Division. In the infrequent cases which involve interunion
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disputes and in the cases which concern rivalries among diverse interests on 
eithe r the carr ier or the labor side, panels of four or six members might be 
designated, or, since they would constitute a relatively inconsiderable burden, 
such cases might be decided in the first instance by the entire  Division.”

The necessity for relieving the situation was again called to the attent ion of 
the railroad  representatives during the wage conference in Washington l ate in 
November and early in December 1941. However, no definite action was taken 
by management representatives. Therefore, the chief executives addressed a 
let ter to the Honorable Joseph B. Eastman, Director, Office of Defense Transpor­
tation, requesting a meeting with him to discuss mat ters  which they felt had a 
definite effect on morale of railro ad employees, and which bore a definite rela tion 
to orderly handling of traffic to be moved in connection with the defense of war 
effort. Such meeting was held on April 18, 1942, and full information regarding 
the situation on the Fir st Division, National Railroad  Adjustment Board, was 
given Mr. Eastman. His atten tion was called to the fac t tha t the number of 
cases on the board’s docket was constantly increasing ; t ha t all effort to secure 
a supplemental board, or a subdivision of the existing Board for the purpose of 
conducting hearings had been without av ai l; tha t managements of many roads 
continued to refuse to recognize as precedents decisions of the Division involving 
certain standard rules, in disposition on the property  of subsequent cases arising 
under those same rules and involving like circumstances, thus compelling the 
organizations to refer additional cases to the Division unnecessari ly; tha t some 
managements were so arb itra ry as to decline to accept as precedents for sub­
sequent cases, decisions involving rules of the agreement applicable on th eir own 
railroad, thus forcing additional cases to the board unnecessarily; tha t some 
managements declined to make joint submissions, thus  forcing the making of 
ex p arte  submissions by the employees, which involves more elaborate procedure 
and more delay ; tha t the number of cases in which the Division became dead­
locked necessitating reference of claims to referees was increasing, especially in 
claims the principles of which had been previously decided by prior awards.

Mr. Eastman's a ttention was called to the number of instances where manage­
ments declined to make awards effective until forced with  a threat of use of 
economic strength ; to the effort of some managements to  obtain rehearing before 
referees in cases where decisions adverse to the railroad position were rendered; 
and to the effort of managements to have the Board adopt a rule that  stenographic 
record be made of all  hear ings, all of which were for the purposes of delay. He 
was told tha t all these conditions and resu ltant  inability  to get claims adjusted 
through the machinery provided by the Railway Labor Act were creating unres t 
w’hich should be eliminated. He was told in letter , confirming mat ters discussed 
at  the conference, th a t:

“It  is the wish of the employees represented by these organizations to cooperate 
with  the Government as well a s th eir employers in every way possible, to the end 
that  there  shall not be the least  interference with the progress of the Govern­
ment’s w ar effort. However, they believe that  they have a right to expect tha t 
the management of railroads  in this country will be held equally accountable 
for the success of the defense transportat ion efforts. There can be no justifiable 
excuse for the continued p ast  sniping a t the Adjustment Board and its awards 
by certain managements, and the obstructive tactics which have been pursued and 
are yet being pursued by ca rrier interests in respect to the operation of the F irst  
Division and application of it s awards. Such tactics cannot be countenanced a t 
thi s time, and the employees propose to insist tha t a spir it of cooperation and 
fairness be followed, at  least for  the duration .”

At this meeting a representative of the Bureau of the Budget of the United 
States was present. Mr. Eastm an stated he would give th e matte r his atten tion 
with  a view of ascerta ining what corrective action might be taken. Subse­
quently a representa tive of the Bureau of the Budget made an investigation 
at Chicago, during which he interviewed individually the several members of 
the Fir st Division. He also interviewed some of the chief executives with re­
gard to the matter discussed with  Mr. Eastman.

Thereafter  a committee representing the railroads proposed a conference with 
the chief executives “for the purpose of reaching some mutua l understanding” 
concerning the Adjustment Board, the manner in which it is functioning and the
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docket which has accumulated. Conference was held in Chicago on May 20, 
1942.

The situation on the Fir st Division of the Board was extensively reviewed and 
the following proposals made by the chief executives:

(a)  That  a supplemental board be created to relieve the docket of the 
Fi rs t Division.

(ft) That  both the present  division and the proposed division subdivide 
themselves into panels for the  purpose of holding hearings.

(c) That  no more “repeater” cases be forwarded to the Board, but tha t 
managements, as well as committees, be guided by a wards heretofore  ren­
dered : where there are a number of like claims it be agreed tha t but one 
will be submitted and tha t the remainder will be disposed of on the  property 
on the basis of the decision in the  one submitted.
( d ) Tha t every effort be made to make joint submissions.
(e) That  committees and managements of roads having large accumulation 

of cases meet and attem pt to dispose of them, applying principles already 
established by decisions in former like cases.

The representatives of the railroads advised tha t they would make a repor t 
and thereafter advise of the position of the c arrie rs generally at  a meeting to be 
mutually  agreed upon.

Numerous conferences were held between the chief executives and the ca rriers,  
and Mr. E astman  a t various times subsequent to our conference with Mr. Eas t­
man on April 18,1942.

On July  31, 1942, a meeting was held between the chief executives and the 
carr ier representa tives at  which time the carriers declined to concur in the chief 
executives’ proposal to establish  a supplemental board to relieve the Fir st 
Division’s congested docket unless the organizations would consent to changes 
in the rules of procedure of the Fi rs t Division. These proposed changes would 
have permitted  rearguments before referees, rehearings, etc., which would have 
retarded the functioning of the Fi rs t Division and nullified th e effectiveness of 
the supplemental division.

November 6. 1942, during conference with President  Roosevelt, we advised him 
of the appalling conditions on the National Railroad Adjustm ent Board, par­
ticular ly the First Division, result ing from the atti tude of the railroads in re­
fusing to set up subcommittees to hear  cases and disregarding precedents estab­
lished which require many long and tiresome hearings  on cases in which the 
principle has already been decided and in some instances declining to settle the 
grievances with general committees, thus forcing them to the Board; also re­
fusal of the carrie rs to apply awards of the Board. This policy on the par t of 
the carr iers  had resulted in a backlog of nearly 6,000 cases before the Board, 
and under normal conditions some of these cases probably would not be passed 
upon and determined short of 4 or 5 years. We urged the President to take 
steps to relieve the congestion of the docket and to take steps to avoid dead­
locks where issues are simple, so that  the Board would be able to function as 
the Congress of the United States  intended it should function when the law was 
under consideration. The Pres ident was very much interested in the case, took 
several  notes, and said he would look into it at once. He readily agreed to 
take steps to relieve this situation. He also agreed with us tha t decided cases 
should serve as precedents for futu re cases.

In a lett er dated November 20, 1942, Director of Defense Transporta tion Eas t­
man replied to our suggestion that this  subject mat ter be discussed by the rail ­
road labor-management conference scheduled for November 23. Mr. Eastman 
stated that he felt the subject was too controversial for consideration by the 
labor-management committee in the  short  time available  to it. However, he 
advised tha t his assistant,  Mr. Otto S. Beyer, Director, Division of Transport 
Personnel, Office of Defense Transportation, was giving consideration to the 
matter.

On December 1,1942, P resident Whitney  wrote Mr. Eastman  and reminded him 
tha t the five transportation brotherhoods had been handling this matter with 
the carrier s for more than 5 years and tha t no progress had been made, and 
insistently  appealed for prompt action, saying in pa rt :

“Personally, I am very much in favo r of harmony between management and 
the  men, but I cannot subscribe to the wholesale violations of labor agreements
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such as have been indulged in by the  carriers and then requi re our men to sub­
mit to years of delay before consideration is even given to their complaints. 
Such conditions which apparently are being trea ted lightly by Government are 
enraging the rank and file in the transportation service. I sincerely hope that  
steps may be taken without  fur the r delay to relieve the situation complained 
of on the National Railroad Adjustment Board. Let us undertake to save the 
situat ion before it is too late.”

Under date of December 14, 1942, Mr. Beyer replied to President Whitney’s 
let ter of December 1 to Mr. Eastman, saying he realized the gravity of the situ ­
ation and tha t as soon as he had received a full statement from the carriers as 
to their  position, the Office of Defense Transportation  would submit proposals 
to both the carr iers and employees.

On December 26, 1942, Mr. Eastman sent the following join t lette r to the five 
chief executives, to the chairman of the  ca rriers’ three regional contact commit­
tees, Mr. W. K. Etter , and to the chairman and vice chairman of the First Divi­
sion. National Rai lroad Adjustment Board:

“My attention has been called to the large accumulation of cases pending on 
the docket of the Firs t Division of the National Railroad Adjustment Board on 
the strength of which strong  representations have been made to me tha t ap­
propr iate steps should be taken looking toward correcting the situation. I might 
say tha t the President also has requested me to look into the matter and endeavor 
to effect appropriate corrections.

“Our investigation of the mat ter reveals tha t the present  backlog represents 
more than 4 years work fo r the F irs t Division. Both sides agree tha t the present 
situat ion is intolerable bu t disagree on the corrective measures which should be 
adopted. The organizations contend for the creation of an additional panel to 
handle First Division cases while the carriers maintain tha t an addi tional panel 
will not be effective in relieving the congestion unless certain changes are made 
in the Division’s procedural rules. The two sides have attempted to negotiate 
a settlement of this problem over an extended period without success.

“Because the present congestion endangers the continued functioning of the 
adjustment procedure of the Railway Labor Act the situation is serious and 
merits urgent a ttention and conclusive action. I should appreciate your meeting 
with me and my staff in room 5136, Inte rsta te Commerce Building at 10 a.m., on 
Tuesday, Janua ry 5, 1943, to review the situation and attem pt to work out cor­
rective measures.

“I should appreciate prompt advice as to whether you will be able to attend this 
conference.”

By letter dated January 1, 1943, Mr. Beyer presented a memorandum briefly 
setting forth what his office understood were the views of the parties  with respect 
to a solution of this problem. This memorandum also listed suggestions made 
during 1939 and 1940 by the Attorney General’s Committee on Administrative 
Procedure. The following is quote from the memorandum :

“Both the carrier s and the brotherhoods have proposed certain changes de­
signed to meet the present problem. For ready reference they are summarized as 
follows:

“The ca rrier proposals:
“1. Revise rules of procedure to provide as follows :

“(a) The right of both parties to see the submission of the other and to 
make adequate wri tten answer thereto, either in advance of or at  the hea ring;

“(b) The right of either party  to have a tran script made of the oral hear­
ing. if it so desires;

“ (c) The right of both parties  to fu rnish additiona l information to clear 
up points not adequately covered in the original submission but arising a t the 
oral hea ring;

“ (d) The right of both partie s to appear before referees, if they desire to 
do so;

“(c) The including in the awards of a clear and concise statement of the 
Board’s reasons for reaching its award, and the facts  and agreement rules 
upon which the award is based.

“2. Full-time referees.
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“3. No interference with decisions of management in discipline cases unless 
such decisions a re unsupported by any  reasonable evidence.

“4. A more sincere effort by both part ies to set tle their  problems a t home, as 
was the practice before the creation of the National Railroad Adjustment Board 
and during the early existence thereof. Conflicting decisions from the Fi rst Divi­
sion doubtless excuse a reluctance to make settlements at home, but tha t reluct ­
ance would disappear if the parties  become convinced tha t a specitic case, if sub­
mitted to the Board, would be decided by the latte r on the basis of the facts , and 
not on the basis of other facts, rules, and practices, or by the Division making a 
new rule to fit the occasion.

“5. Time l imit on claims.
“6. Hearing panels as provided in section 3(k) of the act.
“The ca rrie r proposals for revised procedural rules as well as a time limit on 

claims and hearing panels were included among the  recommendations of the At­
torney General’s Committee. The remainder of the carr ier proposals are their 
own suggestions for dealing with the problem.

“The brotherhood proposals:
“1. An addit ional panel to be set up to handle F irst  Division cases.
“2. Awards on standard rules to be adopted in settlement  of disputes on all 

carriers .
“3. Decisions applicable to individual roads to be considered as precedents 

on those roads.
“Other proposals: Section 3, Fir st (w) of the Railway Labor Act which pro­

vides for regional adjustment boards suggests still another method for reliev­
ing the congestion. * * *

“As stated previously the President has requested this Office to develop and 
report to him on ways and means fo r disposing of the backlog of cases pending 
before the First Division. I believe all interested parties will agree that  the 
best plan would be one agreed to voluntarily by the brotherhoods and the car­
riers. For this reason both sides are  requested to review their  respective posi­
tions with a view toward compromise in an effort to dispose of this  matte r by 
agreement at  the forthcoming conference, thus enabling the Office of Defense 
Transporta tion to advise the Pres ident accordingly.”

As heretofore stated, the situation with regard to the large number of cases 
pending before the Board became so acute during 1943 that  it threatened to 
^seriously undermine the morale of the railway employees. Several railroad  man­
agements, aware of the tension created by the long delays in the handling of 
cases submitted to the Board, entered into agreements with the brotherhood 
for the settlement  of pending cases in conference and thei r withdrawal  from the 
Board.

Those carriers were the Baltimore & Ohio, the New York Central (including 
the Indiana Harbor Belt), the Pennsylvania Railroad, Southern Pacific (Pacific 
System), the Atchison, Topeka & Santa Fe: and the president of the Chicago, 
Burlington & Q lincy Railroad entered into a similar agreement with the chief 
executives of the four transportation brotherhoods resulting in the adjustment  
of approximately 100 cases.

Approximately 1,000 cases were also settled by and between the  Pennsylvania 
management and the BRT committees and withdrawn from the Board.

So successful has this procedure been in improving labor relations tha t other 
railroad managements became impressed thereby.

On November 11, 1943, Mr. Otto S. Beyer, of the ODT, advised the chief ex­
ecutives of the five transportation brotherhoods tha t he hoped to bring about 
a resumption of negotiations between the carriers and the organizations on pro- 
ix>sals designed to relieve the congestion of the docket before the First Divi­
sion of the Board, about December 1. 1943. On November 29. 1943, Mr. Beyer 
advised tha t all the conferees would not be available during December, and he 
suggested th at the conferences not be resumed until afte r January 1, 1944, when 
he would endeavor to arrange a definite date as soon as possible. The confer­
ence suggested by Mr. Beyer has not been held.

While in conference with Justice  James F. Byrnes, Director, Office of War 
Mobilization, of February 9, 1944, we advised him of the delay experienced in
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hav in g eases di sp os ed  of  by  th e  F ir s t D iv is ion an d s ta te d  th er e were ap pro xi­
m at el y 5,000 ca ses ba ck logg ed  a t th a t tim e,  st a ti ng  th a t we had  he ld  co nfe r­
en ce s w ith  th e ra il ro ads a n d  ur ge d th a t an  addit io nal bo ar d be ap po in te d to 
re liev e th e si tu tion . We a ls o  ad vi se d him  th a t th e su bje ct  m att er ha d be en  d is ­
cu ss ed  w ith th e P re si den t on  No vemb er 6, 1942, an d th a t th e  P re si den t had  w ri t­
te n  a mem oran du m urg in g  th e  ra il ro ads to  give  fa vora ble  co ns id er at io n to  th e  
ad op tion  of  pr ec ed en ts  in  di sp os in g of  ca se s w ith th e ir  co mmitt ee s.  A ft er  co n­
si der ab le  di sc us sion  of  th e  si tu a ti on  Ju st ic e  B yr ne s ad vis ed  us  he  wo uld ca ll 
th e  m att e r to  th e at te n ti o n  o f t h e  P re si de nt .

W e are  ap pe nd in g five  ta bu la ti ons which  il lu s tr a te  th e  co nd iti on  of  th e F ir s t 
D iv is io n an d th e re fu sa l of  th e ca rr ie rs  to  ap ply aw ard s.  Th ese ap pe nd ix es  
consi st  of—

1. A war ds  th a t h av e no t been ap pl ied by the carr ie rs .
2. S ta tu s of  F ir s t D iv is io n docket as  of  S lay 13,19 44 .
3. Ca ses do ck eted  by  Div is io n by cale ndar  ye ar s,  aw ard s re nd er ed  by  D i­

vi sion  by ca le ndar years , aw ar ds re nd er ed  by re fe re es by  ca le nd ar  ye ar s,  
to ta l aw ar ds re nde re d by  ca le ndar  ye ar s,  and w it hdra w n  ca se s by cale ndar  
ye ar s.

4. H ea ring s w aive d by f isc al ye ar s.
5. L is t o f cas es  to be  h eard  a s of J a n u a ry  10 ,19 44.

T his  br ie f hi st ory  w ill  acquain t you w ith th e de pl or ab le  co nd iti on  th a t has 
ex is te d, no t on ly  sin ce  th e  in ce pt io n of th e  B oa rd , bu t w hi ch  ha s gr ow n w or se  
du ri ng  th e en su in g ye ar s.

Ve ry tr u ly  you rs ,
A.  J ohn sto n ,

Grand Chief Engineer, BLE .
A.  F . W h it n e y ,

President, BRT.

Appe nd ix  No . 1

First  Division, NRAB aivards tha t have not hccn applied (as of May 9, 19.',
Number of

Rail road  awards
Atch iso n.  To peka  & S an ta  F e ____________________________________________  IS
B al tim or e & Ohio, Ch icag o te rm in a l_____________________________________  1
Ch icag o & Nor th  W es te rn --------------------------------------------------------------------  10
Ch ica go , Rock Is la nd & Pac if ic ___________________________________________  15
Ch ica go , St. Pa ul , M in ne ap ol is  & Om ah a_________________________________  3
Ch ica go , In di an ap ol is  & Lou isvi lle________________________________________  1
C en tr al  Rai lroa d of New Je rs e y _________________________________________  6
C en tr a l of  Geo rg ia_______________________________________________________  1
Con  pm  a ugh  & B lac k Lic k__________________________________________________  1
D ulu th , Missabe & Ir on  R ange___________________________________________  8
E ri e _____________________________________________________________________  7
G ra nd T ru nk_____________________________________________________________  1
In te rn ati onal- G re at N ort hern ____________________________________________  2
Il li no is  C en tr al __________________________________________________________  1
In d ia na  H ar bo r B el t______________________________________________________  1
M inne ap ol is  & St. Lou is___________________________________________________ 1
M isso ur i Pa cif ic__________________________________________________________  1
M isso ur i Pacif ic- Gu lf Coa st  L in es _________________________________________  1
Or eg on  & Nor th  W es te rn __________________________________________________ 1
South er n  Pa cif ic_________________________________________________________  1
Union  Rai lw ay  of M em ph is______________________________________________  1
W ic hita Fal ls  & S outh er n_________________________________________________ 1

T ota l______________________________________________________________  84

New York, N.Y., June 7, 191,5.
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Nation al  R ailroad Adj us tm en t Board

E xcerp t from  m in utes  of  m ee ting  of  “5” en gine  and tr a in  se rv ic e la bor ch ie fs  
an d ra il ro a d  pr es id en ts  a t th e  W al do rf -A st ori a Hotel , Ne w Yo rk , 10 a.m ., Ju ne 7, 
1943 (e m br ac in g s ta te m en t of M r. E.  J . Con no rs ).

P re s e n t:
T.  C. Ca shen , p re si de nt , Sw itch m en ’s Un ion  of N orth  A mer ica.
II . W. F ra se r,  p re si de nt , O rd er of  R ai lw ay  Co nd uc to rs .
A. Jo hn st on,  G. C. E ., B ro th er hood of  Locom otive  E ng in ee rs .
A. F.  W hi tn ey , pr es id en t, B ro th er hood of R ail ro ad  T ra in m en .
C arl  Goff, a ss is ta n t p re si den t,  B ro th er ho od  of  Lo co mot ive F ir em en  & 

Eng in ee rs .
Ro y Hug he s, vice  pre si den t,  O rd er of  Rai lw ay  C on du ctor s.
Jo hn  Lun de rg an , vic e pre si den t,  Sw itc hm en ’s Un ion  of N orth  Ameri ca . 
D. A. Ma cK enzie , vic e p re si den t,  B ro th er ho od  of  R ail ro ad  Tra in m en .
L. W.  B aldw in , ch ie f e xe cu tive  officer, Miss ou ri Pa ci fic  R ai lr oad .
J.  D . F ar ri ngto n, c hie f e xec ut iv e officer, R ock Is la nd  L ine .
F.  G. Gur ley , pr es id en t, S an ta  F e  S ys tem .
W. M. Jef fe rs , pr es id en t, Union  Pa cif ic R ai lroa d.
J.  B. Hill , pr es iden t, Lou isvi lle & N as hv ill e R ai lroad .
W.  J . Je nk s,  p re side nt , N or fo lk  & W es te rn  R ai lw ay .
R. W.  B rown, pr es id en t, R ea din g Co.
M. W . Clem en t, pre si de nt , Pen nsy lv an ia  R ai lr oad  (c ha ir m an).
F. R. G er ar d,  p re side nt . Leh ig h Vall ey  R ai lroa d.
G. M etzm an , p re side nt , Ne w Yor k C en tr al  Sy ste m.
II . S. Pa lm er , p re side nt . Ne w H av en  R ai lroa d.
R. D. St ar bu ck , ex ec ut ive v ice  pre si de nt.  New  Y ork Ci ty  Sy stem .
R. B. W hi te , p re side nt , B alt im ore  & Ohio R ai lroa d.
Wm. W hi te , pr es id en t, D ela w are  L ac ka w an na  & W es te rn  R ai lr oad .

Als o p re s e n t: E . J . Co nnors , v ice  p re si den t,  Un ion  P ac ifi c R ai lr oad .
W he n th e  mee tin g was  co nv en ed  on th e mor ni ng  of  Ju ne  7, Mr. W hi tn ey  

ex pr es se d th e  de si re  to  ha ve  Mr . C onn ors  di sc us s th e si tu ati on  of Div is ion 1 of  
th e A dju st m en t Bo ard.

Mr.  Con no rs  ou tl in ed  fu lly w hat lie  is  do ing  on th e A dju st m en t B oar d si tu ­
at io n,  s um m in g up  h is  w ork in  two c a te g o ri e s :

1. C le ar in g up  th e ba ck log o f ca se s.
2. D et er m in in g a mor e fu ndam en ta l so lu tio n of why  th ere  a re  so man y 

di sp ut es .
Mr . Con no rs  fu rt h e r sa id  th e  bac kl og  of ca se s has  be en  re du ce d by  a gros s 

of  G30 cas es sinc e M arch  1, m ai nl y by ro ads in th e E ast an d Sou th , b u t th is  g ai n 
has been of fset  by an  in cr ea se  in  th e  nu m be r of  ca se s fr om  th e  W es t, so  th a t 
th e ne t re du ct io n of  ca se s h as  be en  a bou t 423.

Mr . Con no rs  sa id  th a t his  st udy of  th e  pr oc ed ur e of  th e  B oar d it se lf  h as  in d i­
cat ed  th a t th e ra il ro ad  mem be rs  of th a t  Boa rd  are  no t w or ki ng  on  th e  ba si s of  
ac ce pt in g p ri o r pr ec ed en ts  an d al lo w in g th em  to  go ve rn  th e  c as es . T h a t wou ld 
cle ar up  a  lo t o f ca se s be fo re  th e B oar d.  He  fu r th e r st a te d  th e  g re a te st  pr o­
po rt io n of  th e  ca se s co uld be  se p ara te d  be tw ee n a  few ge ne ra l pr in cipl es , an d 
if  th e  m em be rs  of  th e Boa rd  w ou ld  perm it  pr ev io us ly  a rr iv ed  a t  pr ec ed en ts  
to  go ve rn  th e  ca se s fa ll in g w ith in  a  p a rt ic u la r ca tego ry , i t  wou ld  c le a r up  th e  
bigg es t port io n  of  th e ca ses. As  an  in st an ce . Mr. Con no rs  sa id  th e qu es tio n of 
ro ad  cr ew s pe rf orm in g sw itch in g has had  1.300 de ci sion s re ndee rd  on  it.  An­
o th er in st ance o f a la rg e po rt io n of  case s is  pa ym en t fo r a m in im um  d a y ; th a t 
a la rg e per ce nta ge of  th es e ca se s have ab so lu te ly  no  bas is  fo r be ing be fo re  th e 
Boa rd . As  an  in st an ce  he re , Mr . Con no rs  to ld  of  a cl ai m  fo r a  m in im um  day  
be ca us e a  p a ir  of  sa fe ty  shoe s w er e c a rr ie d  in  th e ba gg ag e c a r of  a  pa ss en ge r 
tr a in .

Mr.  Con no rs  clo sed by s ta ti n g  th a t th e  so lu tio n of th e  A dju st m ent B oa rd  
wou ld see m to  lie  in  th e cl ar if ic at io n of ru les, which  he  un der st oo d w as  be ing 
done  by th e Com m itt ee  of  E lev en .

A ft er Mr. Con no rs  co mplete d his  st a te m en t,  th er e w as  co ns id er ab le  di sc us sion  
by  bo th  side s o f th e tabl e,  which  ac kn ow ledg ed  t h a t pr og re ss  is  b ei ng  mad e,  an d 
th e co nc lusion s arr iv ed  a t in  th es e m ee ting s was  in dic at iv e of fu r th e r  pr og re ss .

* * * * * * *
A. F.W.

49-9 96— 65-------5
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E xh ib it  No. 8
T h e  W hit e  H ouse, 

W as hi ng to n.  F eb ru ar y 13, 1945.
Mr . E dward J . Conn ors ,
Ca re o f  Union  Pacific  R ail ro ad  Co.,
Om aha, Neb r.

D ear Mr. Connors : I am  in fo rm ed  th a t th er e are  ap pro xim at el y 5,000 un­
de cide d ca se s pe nd in g be fo re  th e F ir s t Div is ion of  th e  N at io na l R ail ro ad  
A dj ust m en t Bo ard.

The  la te  Mr. Jo se ph  B. E ast m an , D irec to r of  t he  Office o f Defen se  T ra nsp o rt a ­
ti on  ca lle d ex tend ed  co nf er en ce s be tw een th e re pre se n ta ti ves of  th e ra il ro ads 
and  th e  ra ilw ay  br ot he rh oo ds , but  they  fa il ed  to  re su lt  in  an y ag reem en t, an d 
ver y li tt le  pr og re ss  has be en  m ad e sin ce to w ar d cl ea nin g up  th e ac cu m ul at io n.

Meanw hi le,  addit io nal  case s a re  be ing  su bm it te d in  a vo lum e in ex cess of  th e  
B oard 's  ca pa ci ty  t o  de cide  th em . Th e br ot he rh oo d ex ec ut iv es  co nten d th a t m os t 
of  th es e ad di tiona l ca ses, a s  wel l as  the pe nd ing ca ses, co ver  di sp ut es  an d qu es ­
ti ons of  labo r ag re em en t ap plica tions al re ad y de cid ed  by pr ev io us  ru ling s of  
th e Boa rd . I am  ad vi se d th a t th is  de lay  in  d ec isi on  an d th e  re su lt an t ac cu m ul a­
ti on  of  ca se s be fore  th e F ir s t Div isi on  of  th e  B oa rd  hav e bee n di sc us sed fr e ­
quen tly  and over a lon g pe riod of tim e in  co nf er en ce s be tw ee n re pre se nta tives  
of  th e ra il ro ads an d th e  br oth er hood s co nce rn ed ; but an  an aly si s of  the det ai le d 
n a tu re  ne ce ssary pr op er ly  to  det er m in e th e  applica bil ity  of  p ri or de cis ions  to  
pe nd in g cases ha s ne ve r been  mad e. I t is st a te d  al so  th a t som e ra il ro ads ha ve  
de cl in ed  to  ap ply de cision s th a t ha ve  bee n re nde re d by th e  Bo ard.

I am  as ki ng  yo u to  undert ake  an  anal ysi s and m ak e a re port  an d rec om ­
m en da tion  to  me as  a bas is  fo r ac tion  th a t will  di sp os e of  th e  pro ble m.  You are  
he re by  de leg ated  to  mak e a  st udy  of  th e d is pute s filed w ith  th e F ir st  Div is ion 
of  th e Nat iona l R ai lr oad  A dju st m en t Boa rd  an d now pe nd in g un de te rm in ed  
be fo re  th a t Bo ard,  an d re nder a fu ll  re port  th er eo n to  me w ith  yo ur  reco m­
m en da tion s f o r :

(a ) Se tt lem en t o r d is posi tion  o f s uch d is p u te s ;
(ft)  Red uc tio n in  th e  num ber  of co nt ro ve rs ie s su bm it te d to  th e F ir s t 

Di visio n of  th e Boa rd  a n d  im prov em en t in  m et ho ds  and  pr oc ed ur e fo r th e  
mor e ex pe di tio us  h an dli ng  o f cases .

F o r th e pu rpos e of  th is  de lega tio n,  yo u a re  au th ori zed  to em plo y su ch  st aff  
as may  be requ ired . The  N at io nal  M ed ia tio n B oa rd  and  N at io na l R ai lr oad  
A dju st m en t Boa rd  a re  be in g d ir ec te d to  re nder ev er y nec es sa ry  as si st an ce  an d 
m ak e av ai la bl e to  you any file s, do cu men ts , an d o th er pap er s in  th eir  po ssessio n 
hav in g an y be ar in g up on  th e  pe nd ing di sp ut es , or upon  th e  metho ds  an d pro ­
ce dure s fo r th e adju dic ati on  o f dis pu te s in co nf er en ce  o r by  th e Bo ard.

Very sinc erely yo ur s,
F ra nkli n  D. R oosevelt.

E xhib it  No. 9

Brotherhood of Locomotive E ng ineers, 
B rot herhood of Locomotive F ir em en  & E ng inem en ,

Order of R ai lw ay  Conductors, 
B rotherhood of R ailroad T ra inmen ,

Sw it ch m en ’s Union  of Nort h America ,
Feb ru ar y 16, 1948.

To  : A ll g ra nd of ficers a nd g enera l co mmittee s :
B ro th er ho od  of Loc om ot ive En gine er s.
Bro th er ho od  o f Lo co mot ive Firem en  & E ng inem en .
O rd er  o f R ai lw ay  Con du ctor s.
B ro th er ho od  of  R a il ro ad  Tra in m en .
Sw itc hm en ’s U nion  o f N ort h  A me ric a.

D ear Sirs  and Brothe rs : T he  co ng es ted co nd iti on  of th e  do ck et of  ca ses now 
aw ait in g  a he ar in g  bef or e D iv is io n I of  th e  N at io nal  R ai lr oad  A dj us tm en t 
B oar d  is a  m att e r o f g ra ve  c on ce rn  to  ou r o rg an iz at io ns .
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Practically, from its inception Division 1 lias been unable to keep abreast of the 
cases referr ed to it. Repeated efforts by the organizations to correct this situa­
tion have been unsuccessful. The records show tha t decisions in some cases 
have been delayed for 8 years. These delays have caused great dissatisfaction 
among our committees and membership.

The rai lroad  managements are in large measure responsible for this deplorable 
condition. Many managements refuse  to recognize decisions of the Board as 
precedents fo r the adjustment of identical  cases coming under the same rules on 
the same railroad. Because of this  unreasonable position of the railroad man­
agements, general committees have been obliged to forward  identical  claims to 
the Board for decision.

At a  joint meeting of the general chairman of our organizations in Chicago in 
1941, they directed tha t committees refrain from sending repeater cases to the 
Board in the future. This action, however, could not be made effective, since the 
Second World War was declared shortly thereafter.

The docket conditions now existing before Division 1, National Railroad Ad­
justment Board, suggest tha t a str ict  application be given to the action taken in 
1941 by the joint general committees of the five transpor tation brotherhoods. 
Therefore, the undersigned chief executives of these organizations have agreed 
tha t general committees of adjustment and general grievance committees shall 
hereafter be governed by the following:

(1) General committees of adjustment and general grievance committees shall 
adhere to the laws of their  respective organizations and shall use every reason­
able effort to settle legitimate cases arising on their  respective railroads, with 
thei r managements. When managements decline to adjus t legitimate cases th at 
are  identical in principle with cases from their respective railroads which have 
heretofore been determined by decisions of the Board, the general committees of 
adjustment or the general grievance committees will refra in from sending such 
cases to the National Railroad Adjustment Board, and upon request from the 
chairmen of the general committees, officers will be assigned to assist  such com­
mittees to prosecute such cases. If  a settlement cannot be made, they may be 
included in strike  ballots if the issues wa rran t such action.

(2) When a general committee adjustment or a general grievance committee 
has exhausted its resources and is unable to adjust a legitimate case the prin­
ciple of which has not been determined by a Board decision, such case will be 
referred to the National Railroad Adjustment Board for decision. Committees 
should not request grand lodge assi stance for the handling of cases referred to 
in this paragraph, and the chief executives will refra in from assigning officers 
to handle such cases.

Adoption of and litera l adherence to the two principles herein outlined will 
greatly reduce the number of cases to be referred to Division 1 of the Board, 
and will thereby relieve the Board of much unnecessary work, and permit it to 
determine cases with less delay than  in the  past.

All grand  officers, chairmen of the general committees of adjustment and gen­
eral grievance committees, and other  representatives authorized to handle such 
matters for our respective organizations will comply with the foregoing 
instructions.

Frat ernally  yours,
A. J ohnston,

Grand Chief Engineer, Brotherhood of Locomotive Engineers.
H. W. Fraser,

President, Order of Railway Conductors.
D. B. Robertson,

President, Brotherhood of Locomotive Firemen d Enginemen.
A. F. Whitney,

President, Brotherhood of Railroad Trainmen.
A. J. Glover,

President, Switchmen's Union of North America.



64 RAILWAY  LABOR ACT AM ENDM ENTS REL ATING  TO NRAB

Exhibit  No. 10
National Mediation Board, 

Washington, February 3, 1955.
Mr. Guy L. Brown,
Grand Chief Engineer, Brotherhood of Locomotive Engineers,
Cleveland, Ohio.
Mr. II. E. Gilbert,
President, Brotherhood o f Loco motive Firemen  <6 Enginemen,
Cleveland, Ohio.
Mr. R. O. Hughes,
President, Order of Ra ilway Conductors & Brakem en,
Cedar Rapids, Iowa.
Mr. W. P. Kennedy,
Pres iden t, Brotherhood of Railroad  Trainmen,
Cleveland Ohio.
Mr. W. A. P leete,
Int ern ational President, Sw itchm en’s Union of North America,
Buf falo , N .Y.

Gentlemen : At the  conference  held in th is office on Janu ary 26 by the members 
of thi s Board  with Messrs. Brown, Gilbert, Kennedy, and  Messrs. Johnson and 
Blanch ard , the  la tte r two represent ing  respectively Mr. Hug hes and Mr. Fleete. 
we emphasized that  the problems connected with the  orderly  disposition of 
grievanc es in the rai lroad ind ust ry must be solved. It  would serve no useful 
purpose in this lett er to recite the  record of the  Fi rs t Divis ion of the  NRAB. 
It  is sufficient to say th at  we share  your deep concern about the  inab ility  or 
inadequa cy of tha t trib unal to promptly and fai rly  ad just grievances  submitted 
the reto by your o rganizations .

In  our  efforts to find a  solution  of  th is grievance problem, we desire  to make it 
per fec tly  clear at  the outset th at our  sea rch will not be pu rsued with a defeat ist 
att itu de . We a re mindful of the fac t th at  there  have  been conferences, surveys, 
stud ies,  and a multitude of suggestions occurr ing over the  pa st 20 years in an 
effor t to find the proper answ ers.  Despite  these efforts, we feel it is our duty 
to make an affirmative  appro ach by way of proposals to th e p ar tie s to reestablish 
a sat isfactory  method of alle via ting the  unrest presently e xisting.

As a first  step, we a re set ting for th below a series of suggestions for your con­
sidera tion . If, in your opinion, one or more of these  sugges tions wa rra nt furth er  
exp lora tion  and study, we shall subm it them to the  carriers  and yourselves jointly, 
and  reques t t ha t a meeting be held to discuss the proposals and  adopt a program 
looking toward an ag reement on a  means of p rocedure to co rrect the  present si tua ­
tion.

Pu rely as a basis  for discussion we submit the following  sugges tions:
(1) Revise the rules of proc edure of the Fi rs t Division, National Rail road Ad­

justm en t Board, to accomplish th e following:
(a ) Limit ora l argument  to 30 minutes  for each side.
( ft) Limit briefs  filed by each  side to five pages, unless extended by agree­

men t in unusual cases.
(c) Adopt such other proced ura l revisions as may be agreed upon, to ex­

pedi te the docketing and han dling of submissions.
(2) Adopt a  rule tha t a ll discipline  and d ischa rge (or reinstatement)  cases will 

be hea rd by the full membership of the  Division with in 30 days of receipt of the 
subm issions in the office of the  Division’s execu tive sec reta ry, unless  this time is 
extended by mutua l agreement in  excep tional  cases.

(3) The  Division to agree upon  a  designated refe ree who will hear  and ass ist 
in decid ing deadlocked disc ipline and discharge (or  reinstatement)  cases. The 
same refe ree to be recalled  to dispose of all deadlocked discipline and discharge  
(or rein stat ement) cases. All deadlocked discip line and discharge (or rein stat e­
ment)  cases to he heard by sa id referee wi thin  60 days of re ceip t of submission.

(4) As an interim arrang ement  looking toward an imme diate  and subs tant ial 
reduct ion  in the docket of the F ir st  Division, a committee of 10—5 each represent­
ing  the  car rie rs and the  organiz ations, none of them members of the  F irs t Division, 
to be selected  to make an immedia te review of the  ent ire  docket of the Division. 
Both sides to agree th at  on any  rai lroad having 25 o r more cases pending, they 
sha ll be with drawn from the  Boa rd and be placed before a special board of a d­
jus tm en t, the awa rds of such  specia l boards to be final and binding upon the 
parties.
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The comm ittee above con stit uted will then survey all rem aining cases  on the 
docket of the  Fi rs t Division, and  study the practic abi lity  of plac ing them in a 
limited number of well defined categories. Once a categ ory has  been establ ished,  
a refe ree will be agreed upon to assis t the Board in deciding  a ll deadlocked cases 
in th at  ca tegory. As subsequent cases of the same na ture  are received, the  same 
refe ree w ill be called in to a ssi st in  decid ing such cases.

The procedure outlined in the  p receding paragraph  to be fol lowed in disposing 
of each add itional  catego ry of cases  estab lished by agre ement of the committee 
described in  the  first  par agraph  of t his section.

(5) Af ter  the  init ial clea ring  of the docket and the  esta blishment of agreed  
upon categories of cases, all  incom ing submissions to be a lloc ated  to the  proper 
categories by the  execut ive sec retary  of the  Division.

(6) As a fu rth er  aid  to  ex pedi te the handling of cases coming before the Fi rs t 
Division, th is Board suggests the  co nsid erat ion of the crea tion of 10 positions to 
be designated examiners—National Ra ilro ad Adjustm ent Board , these examiners  
to be civil service employees o f the  U.S. Government, with  the ir ra tes of pay and  
qual ifica tions to be es tablished by the U.S. Civil Service  Commission. These po­
sitions would be filled af te r competit ive civil service examinations through ap­
poin tmen t by the U.S. Civil Service  Commission. Their dut ies would be gene rally 
as f ollows:

(a)  Analyze, inves tigate, and there aft er prepare a rep ort and recom­
mendatio ns to the several divi sions of the NRAB on all cases  docketed. The 
recomm endations would ther ea fter  be acted upon by the Division and should 
deadlock occur procedure would follow present provisions of section 3 of the 
Railway  Labor  Act, a s modified by any agreem ent between  the ca rriers  and 
orga niza tions re sulting from th ese  suggestions.

After the  estab lishm ent of a reg ister of eligibles by the  Civil Service Commis­
sion, 10 appo intm ents  would be made,  for  ass ignment as follows : 6 with the  F irs t 
Division, 2 with each pa ne l; 2 wi th the  Second Divis ion ; 2 with the  Third 
Division.

The assignment of the individual exam iners to the firs t thr ee  divis ions to be 
determined from time to time by act ion  of the full  memb ership of the  NRAB. 
Assignment of examiners to cases coming before the Fourt h Division to be made 
from the pool of 10 examiners  as requ ired.

As st ate d previously , these suggestions of th is Board  a re  being presented to you 
for  the  purpose of your explora tion  and study. If  you think it  desirable, the 
Board would be  glad to discuss  them  with you in person before presen ting  them 
to the  ca rri ers and yourselves jointly, with the request that  a jo in t meeting of 
rep resent atives  of both sides give them serious conside ration and  discussion. 

Very t ru ly  yours,
Francis A. O’Neill, Jr ., Chairman.

cc: W. D. Johnson, Vice Pr esid ent , Order of Railway Conductors  & Brakemen, 
Wash ington. D.C.

Exhibit No. 11
National Railroad Adjustment Board.

F irst Division , 
February 18, 1955.

Mr. Guy L. Brown,
Grand Chief Engineer, Brotherhood of  Locomotive Engineers,
Cleveland, Ohio.
Mr. H. E. Gilbert,
President,  Brotherhood of Loco motive Firemen  d Engincmen,
Cleveland, Ohio.
Mr. R. O. H ughes .
President. Order of R ailw ay Conductors d Brakemen,
Cedar Rap ids, Iowa.
Mr. W. P. Kennedy,
President,  Brothe rhood of Railroad Trainmen,
Cleveland, Ohio.
Mr. W. A. Fleete.
Intern ationa l President, Switch men’s Union of Nor th America ,
Buffa lo, N .Y.

Dear Sirs and Brothers : With refere nce  to joint communication dated Feb­
ruary 3, 1955, addressed to you over the sign ature of Mr. Fra ncis A. O’Neill, J r.,
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Chairman, National Mediation Board, wherein he submits for your consideration 
several proposals intended to improve upon the conditions existing on the first 
division as  complained of to you a t our meeting held here in our board room on 
Janu ary 10.

We have jointly reviewed and studied  these several proposals and the following 
will convey to you our considered opinions and views with respect ther eto :

Item 1. (a) Limit ora l argument to 30 minutes for each side.
(b) Limit briefs filed by each side to five pages, unless extended by agree­

ment in unusual cases.
Agreement upon these two items would have to be contingent upon the carrie r 

members’ willingness to get into harness and settle claims on the basis of their 
merits without referee assistance and, then in cases where we have our legitimate 
differences of opinion and the case must be referred to a referee, we could agree 
upon some kind of a limitation as suggested.

However, if there is to be no change in the current carr ier members’ dis­
position to take every case to a referee, then we would not be agreeable to 
subscribing to any form of l imitations in our presentations to the referees.

(c) Adopt such other procedural revisions as may be agreed upon to 
expedite docketing and handling of submissions.

As regards the matte r of docketing, we wish to point out that any delay 
suffered here is not a responsibility of the Division. Submissions are  received 
and, after the parties have complied with all of the requirements, they receive 
their  number and are placed upon the calendar.

As to expediting the handling of submissions after they are  placed on the 
calendar, we make the following sugges tion:

Agree that where a submission contains no reference to a jurisdict ional 
dispute  between the parties, it cannot be injected into the case afte r being 
placed on the calendar.

This also to apply where the partie s make no reference to a dispute on 
such questions as “subsequent date  claims,” “no penalty provided for in 
the rule,” and “request for a deduction of earnings made in outside employ­
ment.”

The injecting of these questions by the carr ier members in practical ly every 
case handled has resulted in a tremendous amount of time in brief  and argu­
ment, particularly  on the question of “deductions” where discussions before 
the referee las t from 3 to 5 days on this subject alone.

Item 2. This suggestion, if adopted would have to be restricted in dismis­
sal cases where the man is out of service and not on the payroll.

We could not consider giving preferential  handling to the mine run of 
discipline cases such as removal of  demerits, reprimands, or short suspen­
sion periods. These cases are  now handled along with othe r contractual 
violations.

Item 3. This deals with the appointment  of a permanent referee to hear 
and decide dismissal cases. To this we would be agreeable provided tha t 
the Division itself will agree upon the appointee. Under no consideration 
would we agree to let the Nationa l Mediation Board make such a permanent 
appointment in event we ourselves disagree upon the man.

However, we call your atten tion to the fact tha t the Division is now 
handling dismissal cases currently and it is our considered opinion that  
we should not call in a referee to decide one or two cases, nor should we 
allow such cases to be held pending the receipt of additional cases to build 
up a list  of cases for such permanent referee.

Item 4. This item deals with the suggestion of appointment of a com­
mittee  of 10 men. 5 from the car rier s and 5 from the organizations to make 
a review of the entire First Division dockets with a view of having system 
boards set up on all  carrie rs where there are 25 or more cases on hand from 
an individua l railroad.

To this we are agreeable but. we wish to point out, this  would require 
but only about 2 or 3 days work since this is a determina tion tha t can be 
readily ascertained from our calen dar which gives a showing of each r ail­
road, the number of cases from tha t road, as well as the organization 
involved.

As to the second paragraph of  th is item, setting the cases up in categories, 
this suggestion is not at all feasible. There are so many different sets of 
categories tha t there would have to be a combination of them, else assign 200 
referees.
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Item 5. The Executive Secretary of the Division is not qualified to review 
cases and place them in the ir proper categories, and tha t immediately dis­
misses this suggestion.

Item 6. This suggests the creation of 10 positions to be known as 
examiners.

CONC LU SI ONS

No one is better qualified to analyze, investigate, and make recommenda­
tions on cases before this Division than the 10 regularly constituted members 
now assigned here. Therefore, this item suggests nothing hut an added 
expense that is not justified.

We fail to see where any of the suggestions offered in Mr. O’Neill’s letter 
will bring about the desired result s. We firmly believe that  our present setup 
cannot  be subst ituted with any system tha t will serve as well as what we have 
now, provided, tha t the car rier  members will get themselves off center and s tar t 
to function as the Railway Labor Act contemplated when it was passed.

We reiterate, tha t no one is more qualified to pass ui>on the matte rs presented 
here than the current members of the Division. They have served their employers 
for many years in their presen t field of endeavo r; know the rules as they apply 
to a particular case as well as related award s; know their  merits following a 
review of the case and, finally, whether or not the claim should be sustained  or 
denied.

There is nothing wrong with the Fir st Division th at cannot be corrected within 
the Division itself, as we have previously stated to you, if the carr ier members 
will cease and desist from referring every claim to a referee tha t they sincerely 
know should be sustained. As for the labor members, the number of awards ren­
dered without referee aassistance speakes for itself, there being by f ar more of 
such awards rendered than those allowed by the c arrie r members without referee 
assistance.

Coupled with the foregoing statement we feel tha t there must be also greater  
cooperation from our various general committees and committees of adjusment 
to the end tha t they will not refer to this Board those cases which they know 
cannot be sustained. Sending cases to this Division jus t to get them off the 
property when i t is known they a re without merit should be discontinued. Send­
ing such cases here results only in denial awards to be used agains t us to convince 
referees tha t we make ridiculous claims j ust  to hope that some referee will be 
simple enough to sustain them. It  is difficult enough now to get a favorite to pay 
off without playing “long shots” tha t never come in.

We are of the opinion tha t our en tire problem will best be improved upon if the 
foregoing expressions are  made a reality  and if and when we get down to handl­
ing cases on such a basis we will function to the sa tisfac tion of all concerned. 

Fraternally yours,
C. W. Kealey,

Assistan t Grand Chief Engineer, Brotherhood of Locomotive Engineers.
Don A. Miller,

Vice President, Brotherhood of Locomotive Firemen and Engineers.
J.  II . IIlNKS.

Vice President, Order of Railway Conductors and Brakemen.
B. W. Fern,

Vice President, Brotherhood of Railroad Trainmen.
C. E. McDaniels,

International Vice President, Switchmen's  Union of North America.

Exhibit No. 12
National Railroad Adjustment Board.

First Division,
July  81,1963.

Hon. J ohn Bell Williams.
Chairman, Subcommittee on Transportation and Aeronautics,
House Office Building, Washington, D.C.

Dear Congressman Williams : Under date of Ju ly 12, 1963, you wrote to Mr. 
Franc is A. O’Neill of the National Mediation Board, concerning inquiries received 
by you from railroad employees in connection with “extreme delays encountered 
by them in obtaining settlement under the Railway Labor Act of disputes arising 
out of interpretation  and applicat ion of agreements between the railroads and
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th e  un io ns  re pr es en ting  th e em pl oy ee s,”  you r le tt e r as ki ng  fo r re pl y to  eigh t 
qu es tion s pr op ou nd ed  by y ou.

On Ju ly  17, Mr . O’Neil l w ro te  you  sa yin g t h a t he  as ke d C hai rm an  J . B. Zin k, of  
th e  N ational R ai lr oad  A dju st m en t B oar d  in  Ch icago, to fu rn is h  yo u w ith th e de­
si re d  i nfo rm at io n.

The  N at io nal  R ai lroa d A dju st m en t B oa rd  co ns is ts  of  fo ur Div is ions , each  au­
th ori ze d  by  se ct ion 3, fi rs t (h ) of  th e  R ai lw ay  Lab or  Ac t, as  am en de d,  to ha ve  
ju ri sd ic ti on  ov er  di sp ut es  from  em ploy ee s in  th e c ra ft  or cl as s as si gne d to the m,  
re sp ec tive ly . The  F ir s t D iv is ion h a s  “ju ri sd ic tion  ov er  dis pute s inv olving  tr a in  
and  y a rd  se rv ice emplo yees of  c a r r ie r s ; th a t is, en gi ne er s,  fir em en , ho st le rs , 
and  outs id e host le r he lper s, co nd uc to rs , trai nm en , an d yar d-s er vic e em plo yees. ”

Mr. Z in k has ca lle d upon th e F ir s t Div is ion to  pre pare  it s port io n  of  th e reply 
to  be se n t to  y ou  an d the in fo rm at io n will  then , pr es um ab ly , be co ns ol id at ed  w ith  
si m il ar d a ta  receive d f ro m t he  o th er th re e  D iv is ions  o f t he  NRA B.

The  un de rs ig ne d au th o r of  th is  le tt e r  i s th e re pre se n ta ti ve of  th e  Bro ther ho od  
of  R ail ro ad  T ra in m en  on th e F ir s t Div is ion,  NR AB , w ith  office s in  roo m 1311, 
39 So uth LaS al le  St re et , Ch ica go , Il l.,  60603. Ti me be ing of  th e essenc e, an d th e 
ex is ti ng  co nd iti on s on  th e F ir s t D iv is io n be ing  so ro tt en  an d de plor ab le , I am  
co mpe lle d to  comp ile  my own “t ru e  and  accura te ” re port  ta ken  fr om  th e  reco rd s 
of  th e Exe cu tive  Se cr et ar y of th is  Div is ion.  Th e fig ures  giv en  re flec t th e actu al 
pr od uct io n du ring  th e pe rio d co ve red and ca nn ot , th er ef or e,  be d is pute d  by an y 
c a rr ie r m em be r o f t h is  D ivi sio n.

The  in fo rm at io n you  des ir e re qu ir es mor e th an  ju s t fig ure s. A fu ll  an d com­
pl et e ex pla nation  m us t a cc om pa ny  th ese  fig ures  to show  th e  c au se s fo r our m iser ­
ab le  and  sh am ef ul  reco rd  of  pro duct iv ity . W hile  th e ca rr ie r mem be rs  of  th is  
D iv is io n can not shy aw ay  from  th e  fa c tu a l reco rd , I know  th em  wel l enough  to 
pre d ic t th a t th ey  will  su bs cr ibe to  no  in st ru m en t th a t w ill  se rv e to  in di ct  them  
in  th e e ye s of  Congre ss.  He nce, yo u ca n e xp ec t a long  d elay  in re ce iv in g fro m th is  
D iv is ion a  re po rt  signed by t he c a rr ie r mem be rs th a t w ill  convey to  y ou  th e fa ct ual  
si tu a ti on  a s i t  now ob ta in s, an d th e c au se s th er ef or .

I  ha ve long  been cr us ad in g fo r an  im pr ov em en t in  our fu nct io ns . Se ve ra l 
year s ag o whe n Mr.  Dan ie l P.  Lo om is,  now pre si den t of th e  A ss oc ia tio n of Am eri ­
ca n R ai lr oads,  was  in ch arg e of  th e  Assoc ia tio n of  W es te rn  Rai lw ay s,  I ha d 
lu nc h w it h  hi m  a t th e Ch ica go  A th le ti c  C lub , to get her  w ith  Mr. G. J.  W ill ingh am , 
pre si den t of  th e  Peo ria & P ek in  Uni on  R ai lroa d.  Mr.  W il ling ha m  had  ar ra nged  
fo r th is  lunc he on  an d a t  th a t tim e I ga ve  Mr. Lo om is a fu ll  re p o rt  on our fu nc ­
tion s and as ke d him  if  he  wou ld  not us e hi s good office s to  b ri ng  ab out an  im ­
pr ov em en t in  th e a tt it u d e  of  th e  c a rr ie r  mem bers he re . My ple ad in gs  wer e of  
no av ail  be ca us e he  did  not hi ng  an d not hin g w as  ev er  done . In  fa ct,  co nd ition s 
co nt in ue d to  grow  wo rse . In  su ppo rt  of  th is  as se rt io n th a t th in gs co nt in ue d to  
gr ow  wor se , I am  als o a tt ach in g  a  co py  of  my  l e tt e r ad dr es se d to  th e  f ive  c arr ie r 
m em be rs  on  th is  Divi sio n under  d a te  of  Apr il 5, 1962, which  is  se lf -e xp la na to ry .

T hi s re po rt  wo uld no t be co m pl ete w ithout my  han din g yo u tw o o th er re ce nt  
re port s pa ss in g ov er my desk.  One  dea ls  w ith  th e sa la ri es an d ex pe nses  pa id  
to  F ir s t D iv is io n re fe re es  duri ng th e  fis cal yea r 1963. A to ta l of  $30,762.07 wa s 
pai d to  6 re fe re es  to  decid e 112 ca se s,  a t a co st of  $274.66 plus , pe r case.  Thi s 
do es  no t in cl ud e ot her  co sts su ch  a s  re n t,  sa la ries , etc ., in  th e  adm in is tr a ti on  of 
th e  D iv is ion.  H ad  th e Div is ion be en  fu nc tion in g as it  s ho uld,  a t le a s t 85 pe rc en t 
of  th es e 112 ca se s could  ha ve , und ou bt ed ly , been di sp os ed  of  w it hou t th e  ai d  of 
a  refe re e by  fo llo wing p re ce de nt  a w ard s  of long s ta nd in g.

N ex t is  t h e  r ep or t of th e  rec om m en da tion s by th e  E st im ate s and  A pp ro pr ia tio ns  
an d D isbu rs em en ts  Co mm ittee , w her ei n  it  will  be no ted th a t w e hav e re ac he d 
th e  poin t to  w he re  it  is an ti c ip ate d  th a t it  will  ta ke  in  ex ce ss  o f $1 mill ion of  th e 
ta x p ay e rs ’ mo ney to  ke ep  th is  burl es que show  ru nnin g fo r th e  fis ca l yea r 1965. 
I t  is in te re st in g  to  no te th a t th is  figu re  is  ap pr ox im at el y $200 ,000 mor e th an  th e 
2 pr ev io us  fis ca l ye ar s,  which  is se lf -e vi de nt  t h a t th e  l es s we  do, th e  more money  
it  ta kes to  m ak e it  wo rse . Con side ring  our  past  pe rf or m an ce , no  im prov em en t 
is  in si gh t so, th e  B ur ea u of  th e  B udget  is to  be as ke d fo r $1 mill io n to keep  in 
mot ion fo r th e  fiscal year 1965 on e of  th e  m os t d is gra ce fu l ag en ci es  of  th e 
G ov ernm en t.

Y ou rs  v er y trul y,
B. W . F er n,

Lab or M em ber, F ir st  D iv is ion,  N F  AB . 
R epre se nting  t he  B ro th er ho od  o f R ail ro ad  T ra inmen .

C C : F ra n c is  A. O’Nei ll, Jr .,  N ational M ed ia tio n B oard : C har le s Lu na , Pre si ­
de nt , B ro th er ho od  of R ai lr oad  T ra in m e n ; A. H.  Ch esse r, N.L.R ., B ro th er ho od  of 
R ail ro ad  T ra in m e n ; J.  B. Zink , C hai rm an , N R A B ; C arr ie r Mem be rs,  F ir s t Divi­
sio n ; L abor M em bers,  F ir s t D iv is ion.



RAILWAY LABOR ACT AMEN DMENTS RELATING TO NRAB 69
A pr il  5,1 962.

Messrs . H. J.  Re eser.
H.  W. Bur tn es s.
E.  T. Horsle y.
H. V. Bo rdwell .
J.  E. Ca rli sle.

C arr ie r mem be rs , F ir s t Divisi on , N ati onal R ai lr oad  A dju st m en t Boa rd .

Gen tlem en  : I am  at ta ch in g, her et o , som e ve ry  il lu m in at in g  s ta ti s ti c s  from  an
an al ys is  of  ca se  ha nd ling  by my  office  duri ng th e pe riod  Ju ly  11, 1952, to  A pr il 1, 
1962, f ro m  A w ar d No. 15991 to A w ar d No. 20093.

I t w ill  be  no ted th a t duri ng th e  appro xim at e 10 -yea r pe riod  co ve red by th is  
an al ys is , my office reco gn ized  our re sp ons ib il ity by w ri ti ng  ou t a  to ta l of  929 
do ck et s and  ha nd ed  to  th e re fe re es  a  to ta l of  613 do ck ets w her ei n no  bri ef s w er e 
pre par ed  and w he re  we  e it h er stoo d on  th e re co rd  or,  by  ag re em ent w ith  th e 
ca rr ie r mem be rs , fu rn is hed  th e  re fe re e  pre i>ared  fin ding s e it her den yi ng  or dis ­
mis sing  th e  cl aim, m ak in g a  g ra nd t o ta l of  1,542 doc ke ts.

D ur in g th is  same pe rio d it  w ill  be  no te d 21 do ck ets w er e su st ain ed  b y 3 ca rr ie r 
mem be rs,  w ithout th e ai d of  a  re fe re e.  I say th re e  ca rr ie r mem be rs , be ca us e 
duri ng th is  10 -ye ar pe rio d neit her Mr. Ree se r nor  Mr . B urt ness  ev er  ag re ed  to  
su st ain  a si ng le  claim on th e ir  ow n, fo rc in g us  to ta k e  ev er y do ck et  as sign ed  to  
th os e tw o c a rr ie r mem be rs t o  a  r efe re e fo r an  a w ar d.

The  pe rf or m an ce  on th e  p a r t of  t h e  c a rr ie r mem be rs  duri ng  th e  p er io d co ve red 
by th is  analy si s is  no th in g sh ort  of  a  di sg ra ce . How ev er , I fu lly  ap pre cia te  th e  
fa c t th a t no  m att e r w hat  I m ig ht  sa y  her e will  ha ve  any ef fect on  an y of  you 
ge nt lemen , be ca us e my past  ex pe ri en ce  has  been th a t no  am ount of  de gr ad in g 
will  ch an ge  th e  si tu at io n. You a re  a ll  pr on e to  cr it ic is m  and  whe n cr it ic ized  
ov er  yo ur  pe rf or m an ce  as  mem be rs  of  th is  go ve rn m en ta l ag en cy , it  ru ns off of  
yo ur  b ac ks  l ik e w ate r of f a du ck .

I t sh al l be  my  co nt in ue d pu rp os e to  m ai nta in  an  accura te  re co rd  of  our fu nc ­
tio ni ng  as  an  ad ju st m ent bo ar d in th e  ho pes th a t som e da y,  in  th e  no t-t oo -far - 
d is ta n t fu tu re , we  will  ha ve  im m ed ia te ly  av ai la ble  fo r someo ne  in  Gov ernm en t 
ci rc le s an  on -th e-sp ot  ac co un t of  ju s t ho w putr id  th e  per fo rm an ce  of  th e  ca rr ie r 
mem be rs  re a ll y  is. In  t he  m ea nt im e,  si nc e you ge nt lemen  i nsi st  th a t  eve ry  doc ke t 
m us t be pa ss ed  upon  by a re fe re e,  I w il l be  po wer less  duri ng th e  year 1962, to  
pre ve nt  yo u fr om  mak in g th is  year on e of th e w ors t in  pro ducti v it y  in  th e 28 
years  o f o u r ex is tenc e.

B. W. F er n , Labo r M em ber.
C C : Mem be rs,  N at io na l M ed ia tion  B oar d.

A naly si s o f ea se  ha nd lin g by  th e  off ice  of  Mr . B. W. F er n du ri ng  hi s te nu re  of  
office on  th e  F ir st  D iv is io n o f th e  N ati onal Rai lroa d A d ju st m en t Bo ar d,  Ju ly  

11 ,19 52 , to  A pri l 1 ,1962,  a war d No . 15591 to a war d No.  20093

W itho ut  t he  a id  o f a  re fe re e :
D en ie d____________________________________________________________  793
D is m is se d_________________________________________________________  113
O th er _____________________________________________________________  23

T o ta l_____________________________________________________________  929
W ith th e a id  o f a re fe re e :

Doc ke ts  br ie fe d an d arg ued----------------------------------------------------------  (2G3)
Doc ke ts  n o t br ie fed,  st and in g  on  th e  reco rd , or pre pare d  find ings

de ny in g or di sm issing  th e c la im ----------------------------------------------------  613

T o ta l___________________________________________________________ 1,542
Doc ke ts paid  by  ca rr ie r mem be rs  du ri ng  sa m e pe riod ----------------------------  21

T ota l do ck et s ha nd le d by  th e di vi si on  duri ng  same pe rio d,  ex cl ud in g 248
su pp le m en ta l bo ar d aw ard s________________________________________ 4. 255

T ota l tr a in m en  do ck ets  han dle d______________________________________  1, 561

B al an ce  to  th e ot he r 4 org an iz ati ons th is  pe riod _________________ 2, 694

T ra in m en ’s pe rc en ta ge  re co rd __________________________________________ 36. 7
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Rep ly  to eigh t que st io ns  pr op ou nd ed  by Ho n. Jo hn  Bel l W ill iams, Mem be r 
of  Co ngres s, ch ai rm an . Su bc om m it tee on T ra nsp ort a ti on  and A eron au tic s, W as h­
ingt on , D.C., in  hi s le tt e r of Ju ly  12, 1963, ad dr es se d to  Ho n. F ra ncis  A. O’Neil l, 
J r .,  N at io na l Med ia tio n B oar d,  W as hi ng ton,  D.C.,  re  s ta tu s  of  ca se  ha nd ling  an d 
pro duc tivi ty  of  the  divi sion s,  NR AB , pre pa re d by B ro th er hood  o f R ai lr oad  T ra in ­
m en ’s re pr es en ta tive , B. W . Fer n , on th e F ir s t Div is ion,  N at io nal  R ai lr oad  Ad ­
ju s tm en t Bo ard,  C hic ago, I l l . :

Note.—C on gressm an  W il li am s’ in qu iry ad dr es se s it se lf  to  co nd iti on s on al l 
fo u r div is ions  of th e  NRA B.  Thi s repl y co ve rs  th e si tu a ti on  on th e F ir s t 
D iv is io n on ly an d is  be ing p re pare d  se para te  an d a p a r t fr om  one  sa id  to  be in 
pr oc es s of co mpi la tio n by a  tw o- m an  co mmitt ee  ap po in te d fo r th e pu rpos e.  I t  is 
be ing so ha nd led be ca us e of a sinc er e be lie f th a t co nd it io ns  on th e F ir s t Div is ion 
w a rra n t se par at e tr ea tm en t in  sufficie nt deta il  to acquain t th e  Co ng ressman  
and  h is  c om mitt ee  th er eo f.

Q ue st io n No. 1 re la te s to  th is  st at em en t,  sec ond para g ra ph  of  th e  Ju ly  12, 
1963, le tt e r:

“ I under st an d th a t in  m an y ca se s it  t ak es  5 or  mor e years —someti me s as  mu ch  
as 10 ye ar s— to obt ai n a de ci sion  on th e m er it s w her e su ch  a di sp ute  ar is es , 
ex ce pt  in  ca ses invo lv ing d is ch ar ge or su sp en sion  of  th e  employee , in  which  
ca se  a s muc h as  a  y ear o r m ore  m ay  e laps e. ”

T he  q ue st ion it se lf  r ea ds :
“1. Are  th er e in fa c t del ay s of  th e type  I ha ve  m en tion ed  abov e? ”
T he  an sw er  to  th is  ques tion m us t be pr ec ed ed  by an  ex pl an at io n of our pr o­

ce du re s in ha nd ling  mine ru n  tim e cla im s, as  co ntr as te d w ith di sp ut es  invo lv ing 
cl ai m s fo r re st ora tion  to  se rv ic e of  di sm issed em plo yees.  Th e F ir s t D iv is ion 
gi ve s ex pe di ted ha ndl in g to  a ll  re in st a te m ent ca se s— th os e w he re  an  em plo yee 
is  out of se rv ice pe nd ing o u r decis ion . Th ey  a re  pr oc es se d ah ea d of o th er di s­
pute s to  be ha nd le d w ith th e  fi rs t ba tch of ca se s in line  th er ef or,  as  soon a ft e r 
be ing do ck ete d as  p ossib le.

Mine ru n tim e cl ai m s (incl udin g dis ci pl in ar y di sp ute s whe re  th e m an  is not 
be ing w ith he ld  from  se rv ic e)  a re  ha nd led in th e ord er  in which  they  ha ve  been  
do ck ete d,  the olde st  ones b ei ng  f ir st  o ut  fo r nex t h an dl in g.

Thu s,  a ca se  invo lv ing re in st a te m en t to  se rv ice w ill  be  han dl ed  w ith  th e fi rs t 
gr ou p of  misce lla ne ou s doc ke ts  be ing ta ken  up  a ft e r doc ke ting  of  the re in st a te ­
m en t cas e, even th ou gh  th e  la tt e r  may  ha ve  been do ck eted  w ithin  the mon th  or 
sl ig ht ly  lon ge r, w he re as  th e  oth er s,  be ing  t ak en  in or de r,  m ay  h av e w ai te d on th e 
li s t f o r 5 or  6 yea rs .

Bef or e mak ing dir ec t re p ly  to  th e specif ic qu es tio n,  we m us t po in t ou t th e 
d is tinct io n be tw een th e d a te  of th e  cla im  or  dis pu te  in a giv en ca se  an d it s 
do ck et in g dat e he re  a t th e  Div is ion.  A dis pute  ari se s on th e pro pe rty w ith 
re fe re nc e to  an  oc cu rren ce  on  a giv en  dat e,  sa y A ugu st  10, 1953. Und er  our 
sc he du le  ag reem en ts , su ch  cl ai m s or  di sp ut es  are  in it ia te d  a t th e loc al lev el 
an d th en  m us t be pr oc es se d on th e  pr ope rt y in co nfo rm ity w ith pr oc ed ur al  
re qu irem en ts , in su cc es siv e st ep s up  th e la dd er , unti l ha nd led be tw een th e 
hi ghes t de sign ated  re pre se n ta ti ves of bo th  sid es , in co rres po nd en ce  an d co n­
fe re nc e.  If , a ft e r exhaust in g  al l av en ue s of se tt le m ent th e  part ie s are  st il l in  
di sp ut e,  th e ag re em en t usu all y  co nt ai ns  a tim e li m it  in  which  th e ca se  may  
be  su bm it ted to th e F ir s t D iv is ion (o r co m pe te nt  tr ib u n a l such  as  a sp ec ia l 
bo ar d of  ad ju st m en t o n t he  p ro per ty  inv olve d)  fo r de cision .

On th e av erag e,  it  may  be  sa id  th is  pr oc es sing  of  th e  ca se  on th e pro per ty  
ta kes ap pr ox im at el y 2 y e a r s ; wh en  th e su bm ission s of bo th  part ie s ha ve  bee n 
filed w ith  us, th e ca se  i s “d oc ke te d, ” i.e., give n a do ck et  num ber  an d plac ed  upon  
our w or king  ca le nda r as of th e  date  it  is do ck ete d,  an d.  in  th e  case  of  our hy po ­
th e ti ca l di sp ute,  th is  wou ld  pr ob ab ly  be  in th e la tt e r p a r t of  1955, or ear ly  in 
1956. Th e di sp ut e wo uld be  ab out 2% to 3 year s old by  th e tim e it  is do ck ete d.  
T his  repl y wi ll de al  in  th e  ag e of dockets  as  of  th e  d a te  su bm it te d to  us  an d 
do ck ete d,  no t w ith  th e  d a te  of  th e cla im . Ob vio usly,  th e  Div is ion can on ly  be 
hel d to  ac co un t fo r th e  dela y  in de cid ing th e ea se  whi ch  oc cu rs a ft e r it  has 
be en  filed w ith  us , an d not  fo r th e  tim e co nsum ed  in  pro gre ss in g it  in th e us ual  
m anner on th e pr op er ty .

The  av er ag e ag e of  ca se s decid ed  by th e D iv is ion a t th is  tim e,  cal cula te d  
fr om  th e da te  of  do ck et in g in  th e m an ne r de sc ribe d nex t abo ve,  is  re flec te d 
by  th es e figure s, ta ken  d ir ectl y  fr om  o ur  r eco rd s:

F ir st , we ha ve  checked 66 do ck ets which  ha ve  been  de ad lock ed , a re fe re e ap ­
poi nt ed  to  de cid e them , and  which  are  a t th is  dat e in  line  to  be  de cide d nex t.
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al th ough no t ac tu ally  de cid ed  : 43 of  the m are  misce llan eo us  tim e claims, an d 
th e  aver ag e age of  al l is 7 years  and 7 m on th s; 23 a re  dis ci pl in e ca se s which  
hav e be en  ex pe di ted,  an d th e  avera ge age of th es e do ck ets is  11 mon ths.

Second , we  ha ve  checked th e 1)4 aw ard s re nd er ed  sin ce  J a n u a ry  1, 1963, an d 
th e ir  age, be ing  th e la ps e of  tim e fr om  th e dat e do ck eted  u n ti l th e  da te  ac tu a lly  
de cid ed , i s :

Misc el lane ou s tim e cl ai m s d ec id e d ; 70, th e  av er ag e of  which , fro m tim e 
do ck eted  he re  un ti l th e de cision  w as  rend er ed , 0 year s an d 7 mon th s, plu s.

R ei nst ate m ent cases, whi ch  a re  exped it ed : 24 decid ed , av er ag e ag e of th e  
ca se s,  11 mon ths.

The  ra nge in tim e on th e ca se s re port ed  above, i s : m isce llan eo us  tim e c la im s: 
th e  fa s te st  di sp os iti on  w as  58 m on th s (4 yea rs  an d 10 m onth s)  ; th e lon ge st lag , 
8 years  an d 11 mon ths. R ein st a te m en t ca se s:  on e de cid ed  w ith in  1 mon th  an d 
ano th er in  2 mon ths a ft e r be in g do ck et ed ; th e lo ng es t lag , 21 m on th s, or  1 year 
an d 9 m on ths.

Su mm ing up.  th es e fig ures  sh ow  th a t al th ou gh  th e  la s t 94 ca se s de cid ed  aver­
ag ed  6 years  an d 7 mon th s old fo r tim e claims and 11 m on th s fo r re in st at em en t 
ca ses, th e  ca ses now  pe nd in g be fo re  re fe re es  an d nex t ou t fo r de cis ion, av er ag e 
7 years  an d 7 mon ths fo r tim e cl ai m s an d 11 m on th s fo r re in st a te m en t cases .

The  re as on  wh y th e av er ag e of  pe nd in g tim e cl ai m s has in cr ea se d by 1 yea r 
is  t he  fa c t th a t the pr odu ct iv ity  of  th e F ir st  Div is ion has  re ac he d an  al lt im e low. 
D uring th e  fi rs t fu ll 10 yea rs  of op er at io n,  th e  F ir s t D iv is io n de cid ed  al m os t 
1,000 ca se s pe r yea r an d abou t tw o-t h ir ds of  th em  w er e de cide d w ithout re fe re e 
as si st an ce . In  th e yea r 1961, th is  Boa rd  de cid ed  on ly  322 case s;  in th e yea r 
1962, we  re ac he d ou r re co rd  low—de ciding  on ly 163 ca se s fo r th e enti re  ye ar . 
Thus  fa r  th is  ye ar , as  of th e  en d of  Ju ly , we ha ve  de cide d on ly  94 ca se s fo r 
th e  7 m on th s—av er ag in g a li tt le  b e tt e r th an  13 per  mon th . B ea ring in mi nd  
th a t th e  Div is ion has  no t yet  had  it s va ca tion  pe rio d (3  wee ks ) no r th e 
Chr is tm as -N ew  Yea r ho lid ay s,  w hic h w ill  mea n a t le ast  1 m onth ’s pr od uc tivi ty  
lost,  it  is  ob viou s we  will  pr ob ab ly  de cide  les s th an  150 ca se s fo r th e en ti re  yea r 
1963— barr in g  som e st im ula n t be in g ap pl ied in th e  in te rim , whi ch  is a rem ote 
po ss ib il ity.

In  co nc lusion  on qu es tio n No. 1, it  is es ta bl ishe d by th e re co rd s her e th a t 
do ck et s ta ke  1 yea r long er  to  re ac h de cis ion th an  th ey  did a year ag o an d ev ery 
in dic at io n  is  th is  la g will  grow  w ors e ; th er e is no  im m ed ia te  pr os pe ct  fo r im ­
pr ov em en t. I f  th is  pr ed ic tion  is re al iz ed , we  m ay  an ti c ip a te  do ck ets layi ng  
her e fo r 9 year s or mo re,  in  th e ver y nea r fu tu re , be fo re  re ac hin g a dec ision .

Que st io n No. 2 : Are  th es e dela ys ge ne ra l, co ve rin g al l ca se s or  a re  th ey  
is ol at ed  in st an ce s?

A n sw er: W hat  we  ha ve  sa id  in answ er  to  qu es tio n No. 1 is  eq ua lly ap pl ic ab le  
to  al l pe nd in g do ckets  in th e  re sp ec tive grou ps—m isce lla ne ou s tim e claims an d 
re in st a te m en t cases . F or ex am pl e,  we  st il l ha ve  pe nd in g a han dfu l of ca ses 
do ck eted  in 1954 an d a ft e r th em , m or e th an  100 which  w er e do ck eted  in 1955. 
Ju s t th ese  cases, plus  re in st a te m en t ca ses, which  st an d to  be  ex pe di ted an d 
han dl ed  a t ab ou t th e same tim e,  co mpr ise be tt e r th an  a y ea r’s ou tp u t a t th e  
pre se n t ra te  an d they  are  not ev en  de ad lock ed  to  a re fe re e as ye t. Th ey  pr ob ­
ab ly  w on ’t be  fo r a yea r or  mor e w hi ch  me an s th ey  will  th en  be 9 an d 10 ye ar s 
old  an d po ss ib ly  6 mon th s aw ay  from  re ac hin g de cis ion.  A ft er them , of  
co urse , co me th e hu nd re ds  file d ea ch  ye ar , in 1956, 1957, etc ., which  will  be 
co ve red w he n we di sc us s t he  p en di ng  backlo g.

Q ue st io n No. 3 : Is  th ere  a la rg e bac kl og  of  ca se s of  th is  typ e?
A nsw er:  T he  back log  as  of  Ju n e  30, 1963, to ta ls  3,793 cases. T he siz e of  it  is  

bes t il lu s tr a te d  by th in kin g in  te rm s  of leng th  of  tim e to  di sp os e of  it  a t th e  
p re se nt ra te  on th e F ir s t D iv is ion.  W e ha ve  show n th e  D iv is io n de cid ed  163 
ca se s in 1962 an d,  pro je ct in g th e ex is ti ng  pa ce  to  th e  en d of  1963, ap pro xi m at el y 
140 will  be  disp os ed  of  th is  yea r.  A ve ra ging  th e  tw o figu res give s us  a pa ce  
of 150 per year an d,  if  we do  no t co nt in ue  to  slo w down , and  if  th e  ba ck log 
do es  no t co nt in ue  to  in cr ea se , th is  m ea ns  it  wo uld ta ke  th e  F ir s t Div is ion 25 
years  to  de cide  th e ca se s no w pe nd in g.  Abs en t som e st im ula ti ng  force,  no th in g 
of  th e  so rt  w ill  oc cu r be ca us e (1 ) th e  pa ce  co nt in ue s to  slo w do wn  an d (2 ) th e  
ba ck log co nt in ue s to grow.

Que st io n No. 4 (f ir st  p a rt ) : I f  th e re  i s a backlog , is  th a t ba ck log in cr ea si ng  o r 
de cr ea si ng ?

A nsw er : The  be st so ur ce  fo r th e  an sw er  to  th is  qu es tion  is  th e  Ca se  Lo ad  
R ep ort  of  th e  F ir s t Div isi on . To  m ak e ou r re pl y tr u ly  re fl ec tive  of  th e  tr en d
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fo r a  suf fic ien t pe riod  of  tim e to  es ta bli sh  ju s t w hat it  is, we  a re  li st in g fig ures  
fo r th e  ye ar s from  1957 to  Ju n e  30, 196 3: The se  a re  ta ken  fr om  a re port  pre ­
pare d  as  of  March  1, 1963, to  whi ch  we  will  ap pe nd  th e  fina l fig ure  as  of  Ju ne  
30, 1963.

W e ha ve ta ken  fig ures  to  p re se n t tw o p ic tu re s : th e st eady  gr ow th  of  th e  
ba ck lo g on a m on th ly  ba sis, w hi ch  is  il lu st ra te d  by th e fa c t th a t mo re  ca se s a re  
do ck et ed  th an  de cid ed  ea ch  m on th . Th e le ft  h an d an d c en te r co lum ns  co ve r th is  
a n d  th e  m on th s re po rted  a re  re pre se n ta ti ve of th e re st , th is  be ing at te st ed  to by 
th e  st ea dy gr ow th  of  ba ck log on  an  an nual  ba sis. Th e co lum n of  fig ure s on th e  
ri g h t han d sho w th e st ea dy  in cre ase  i n th e back log , an nual ly .

Cas es
doc ke te d

Cas es
dec id ed

Bac klog

F e b ru a ry  1957 _____________  __  ____________________ 78 52 2,368
F e b ru a ry  1958 - ___  - - __  - ___ _________  ___ 28 43 2.3 80
F e b ru a ry  1959 ____  __  . - - ___ - - ___  ____ 106 45 2,900
F e b ru a ry  I960 ____ ______  _____  --  - - __ ___ ___ 58 23 3,06 0
F e b ru a ry  1961 --  - - --  - - ___ ______ ____ 57 14 2,81 5
F e b ru a ry  1962 __ __  ___ ___________  --  __ ___ 74 16 3,092
F e b ru a ry  1963 ______  - _ _ __ ______ __ _  - - 64 17 3,698
Ju n e  1963 ................ ........................................... ......................................... 46 18 3,793

T he ta ble  co ve rs th e pe riod  of  7 yea rs  an d 4 m on th s fr om  Feb ru ar y  1957 
to  Ju n e  30, 1963. I t  show s an  in cr ea se  in  ou r ca se load  (b ac kl og ) of  ap pro xi­
m at el y  200 pe r ye ar , an d th is , in  tu rn , is g re ate r th an  o ur yearl y  o utp ut of  de cid ed  
ca se s in  1962 an d ve ry  like ly  to  be in  ex ce ss  of  w hat we disp os e of  in  1963, 
by  so me 60 or  more .

Q ue st io n No. 4 (sec on d p a r t)  : Is  it  like ly  th a t p re se nt tr ends w ill  co nt in ue ?
A n sw er: Yes. O ur  repl y to  p a rt  1 was  pre par ed  in  an ti c ip a ti on  of  pa rt  2. 

W e ha ve  co ve red  a 7- ye ar  per io d to  prov e th e  la st in g  n a tu re  of  th e  tren d.  F or 
ex am pl e,  th e av er ag e to ta l num ber  of  ca ses do ck eted  is  se en  to  be 61 p lu s ; th e  
avera ge to ta l nu m be r of  ca se s de cide d is show n to  be  on ly  28 plus , which  mea ns  
th ere  is bound to  be an  in cr ea se  in  th e  back log  of  u nd ec id ed  ca se s.  T his  i s bo rn e 
out  by  th e  fig ure s fo r th e  la s t m on th  repo rted , Ju ne  196 3: Fort y-s ix  ca ses were 
do ck et ed  w he re as  only 18 w er e di sp os ed  of— 13 b eing  d ec ided  and 5 w ith dra w n by 
th e  p art ie s be fore  an  aw ard  w as  made. The  in cr ea se  in  ou r ba ck log fo r th e  
m onth  of  Ju ne 1963 is, th ere fo re , 2S ca se s which  is  mor e th a n  tw ic e th e num be r 
w e de cid ed  d ur in g th a t m on th .

W e do no t bel iev e it  is  nec es sa ry  to  mak e an y co mmen t as to  th e  p ic tu re  th es e 
s ta ti s ti c s  port ra y  w ith re fe re nce  to  th e  de pl or ab le  c on di tion s no w p re va il in g an d,  
in cr ed ib le  as it  m ay  seem,  g ett in g  w or se  by th e d ay .

Que st io n No. 5  (p t. 1) : I f  th e re  is a ba ck log  o f ca ses, an d if  de lays  are  ge ne ra l, 
is  th e re  an  ap pro pr ia te  fr am ew ork  in  th e  la w  fo r el im in ati ng  th e  ba ck log  an d 
del ay s?

A n sw er: Thi s p a rt  of th e  ques tion m us t be  ta ken  in  tw o p art s.  The  fi rs t w ill  
ha ve  to  do  w ith  ap pl ic at io n of  th e  R ai lw ay  Lab or  Ac t, a s  am en de d,  to  el im in at e 
th e  ba ck log. Th e an sw er  to  it  is  th ere  a re  pr ov is io ns  bu t th e re  is  ev ide nc e th ey  
wou ld  be  ine ffe ctive  if  invo ke d.  The  back log  co uld be se t asi de fo r di sp os iti on  
by  su pp le m en ta l bo ard , or  bo ar ds,  un de r se ct ion 3. fi rs t (w ) of  th e ac t as was  
do ne  by th e  F ir st  Div is ion du ri ng  th e  pe rio d Octob er  1949 to  M arch  31, 1953, 
w he n tw o su pp le m en ta l boar ds fu nc tion ed  as  we ll as  th e  r egu la r Boa rd . Too , th e  
ba ck log could  be su bst an ti a ll y  redu ce d,  if  not  to ta ll y  el im in at ed , by es ta bli sh ­
m en t of  spec ial , or  sy stem  board s of  ad ju st m ent by  ag re em en t be tw ee n th e sev ­
e ra l ra il ro ads an d re p re se n ta ti ves of  th e  or gan iz at io ns  af fe ct ed , unde r se ct ion 3, 
se co nd  o f th e ac t. T his  pro vi sion  is w at er ed  do wn  to  th e poin t of  be ing  v ir tu all y  
inef fect ive,  in  it s pr es en t fo rm , in  th a t it  re quir es  m utu al ag re em en t be tw ee n th e 
p a rt ie s  fo r es ta bl is hm en t of  a  sp ec ia l bo ard of  ad ju st m en t on a giv en  ca rr ie r.  
E ff ort s to  el im in at e (1 ) p a r t of th e  pe nd ing ba ck log,  a n d /o r  (2 ) pr ob ab il ity of  
in cr ea si ng it s size, by  se tt in g  up su ch  bo ards , hav e be en  fr u s tr a te d  by  re fu sa l of  
some of  th e  ra il ro ads invo lved  t o  p ar ti ci pat e.

T he fe as ib il ity of  est ab li sh in g  one or  mor e su pp le m en ta l boar ds to  fu nc tion  
concu rr en tly  w ith  th e  F ir s t D iv is io n,  re gu la r B oa rd , fo r th e  pu rp os e of  redu ci ng  
o r e lim in at in g th e back log , is  so m ew ha t du biou s in  vi ew  of  th e  pe rfor m an ce  
re co rd  of  th e pri or bo ar ds . W he n th e  F ir s t D iv is ion est ab li sh ed  tw o sup ple-
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m en ta l bo ar ds , whic h co mm en ced to  fu nc tion  in  Octob er  1949, th e re  was  a  pe nd ­
in g ba ck log of 3.865 cases. T he th re e  bo ar ds  la bore d to geth er fro m th en  to 
M ar ch  31, 1953, when th e  tw o su ppl em en ta l bo ar ds  w er e dis co nt in ue d an d th e 
ba ck log of  ca se s as  of  F eb ru ary  1953  was  3,659, which  re fl ec ts  a  re du ct io n of  
206 from  th e  Oc tobe r 1949 to ta l.

The  re as on fo r th is  ne gl ig ib le  re su lt  ma y be ex pl ai ne d by  th es e fi gu re s: D ur­
in g 13 fu ll  ye ar s of  oi>era tion , 1935  th ro ugh  1948 (e xc lu di ng  th e  yea r 1946 d u r­
in g whi ch  tii e Di vis ion  did no t fu nct io n fu ll y ),  th e  fo rm er  re gu la r bo ar d d is ­
po sed of  12,367 di sp ut es , avera g in g  951 pe r ye ar . The  th re e  boar ds of  th e F ir s t 
D iv is io n (r egu la r bo ar d an d tw o su pp le m en ta l bo ar ds ) fu nct io ned  3 fu ll  years — 
1950, 1951. an d 1952. D uri ng th ose  3 ye ar s,  a ll  th re e  boar ds comb ine d, d is ­
po sed of  2.775 cases, av er ag in g on ly  925 pe r ye ar , whi ch  is 26 ca se s a year less  
th an  th e  fo rm er  Boa rd , w or ki ng  alon e,  ha d av er ag ed  ov er  a 13 -yea r j>eriod.

B as ed  on th es e re su lts , it  wou ld  no t ap pe ar  th a t th e  pr ov is io ns  now ex is ting  
under  th e  Rai lw ay  Lab or  Ac t. a s  am en de d,  lend  as su ra nce th a t ac ting w ithi n 
th e ir  f ra m ew ork  w ill  r ed uc e or  e li m in ate  the  backlog .

The  seco nd  qu es tio n ra is ed  in  p a r t 1, qu es tio n No. 5, may  be  st a te d  in  th is  
way  : “I s  th ere  an  appro pri a te  fr am ew ork  in th e law  f o r e lim in at in g  t he del ay s? "

Th e answ er is “No .” B u t th e  answ er m us t be ac co m pa nied  by som e ex pla na­
tio n.

Th e re ader m us t unders ta nd  bef ore han d th e re as on  fo r th e  d el ay  in  pr oc es sing  
ca se s on  th e  F ir s t Div is ion and  w hat we ha ve  to  sa y her e on th a t su bje ct  
is  conf ined , (u nl es s oth er w is e ex pre ss ly  in di ca te d)  to  a co m pa ri so n of  ca se -h an ­
dl in g m et ho ds  by th e F ir s t D iv is io n re pre se nta tive of  th e  B ro th er hood of  R ail ­
ro ad  T ra in m en  w ith  t h a t of  the  fiv e c a rr ie r me mb ers .

Th e de la y in de ciding  ca ses, w hi ch  has  re su lted  in  ac cu m ula ting  th e backlog , 
is  th e  re su lt  of ha vi ng  a su b s ta n ti a l pe rc en ta ge  of  th em  de cide d by a n eu tr a l 
(r efe re e) ap po in te d by th e m ed ia tion  bo ar d an d a fa ir  appra is a l of  th is  si tu a ti on  
re quir es  us  to  co ns ider  w heth er th e  Div isi on  is  ju st if ie d in  so  do ing.

F ir st , we m us t ta ke co gn izan ce  of th e  pu rp os es  an d in te ndm en ts  of  th e Co n­
gr es s w he n th e  Rai lw ay  Lab or A ct  w as  fo rm ul at ed , w ith  p a rt ic u la r re fe re nc e to  
re sp ec tive  re pre se nta tives  to  be  ap po in te d as  mem be rs  of  th e  fo u r divi sion s. 
I t  w as  an ti c ip ate d  th a t bo th  si des  wou ld  se lect  me n fr om  th e ir  ra nk s,  high ly  
qu al if ied in  th e m ea ni ng  and ap pli cati on  of  th e  lo ng -e xi st ing co lle ct ively b a r­
ga in ed  ag re em en ts  a nd  th es e me n w er e to  a ss um e th e ro le s of  ju dg es . Th ey  wTere, 
in  ef fect,  to  co mpr ise  th e “s upre m e court ” fo r d is pute s ov er  w hi ch  th ey  had  
ju ri sd ic ti on , as  spell ed  out in  se ct io n 3, fi rs t (i ) of  th e  a c t;  th ey  w er e ex pe cted  to  
appro ac h ea ch  di sp ut e w ith  an  op en  mi nd  fo r th e purp os e of  ap pl yi ng  th e ir  
w ea lth  of  ba ck gr ou nd  know led ge , ex pe rien ce , an d pra c ti ca l fa m il ia ri ty  w ith ra il ­
ro ad  oper at io ns in a m an ner  re su lt in g  in  fa ir ly  de cidi ng  it  on th e  m er its.  I f  th e 
p a rt ic u la r claim w as  va lid , a su s ta in in g  decis ion wou ld  re su lt ; if  th e  ru les, 
ap pl ie d to  th e  f ac ts , in th e  l ig ht  of  th e  reco rd  as  a wh ole , in dic at ed  la ck  of  m er it,  
th e  cl ai m  wou ld  be de nie d. I f  th e  mem be rs fu nc tion ed  in  th is  man ne r, ob­
viou sly,  th ey  wo uld  de cid e a ll  d is pu te s su bm it te d ex ce pt  th os e w he re  th er e w as  
an  ho ne st  d if fe renc e of  o pinion  o n th e  m er its.

W hat we ha ve  sa id  is su pport ed  by  de cis ions  of  th e  U.S . Su pr em e Cou rt  an d 
o th er hi gh  S ta te  a nd  Fed er al  co urt s.

In  Sl oc um  v. D.L. <£ W. R .R . Co. (339  U .S. 239, 70 S. Ct ., 57 7) , th e  U .S. Su prem e 
Cou rt , sp ea ki ng  th ro ugh  Mr . Ju s ti c e  Black , sa id  in  it s o p in io n :

“ * * * T he  A dj us tm en t B oar d is  w el l eq uipp ed  to  ex er ci se  it s  co ng ress iona lly  
im po sed fu nc tion s.  It s  m em be rs  un de rs to od  ra il ro ad  pr ob lems an d sp ea k th e 
ra il ro ad  ja rg on. Lo ng  an d var ie d  ex pe rien ce  ha ve  ad de d to  th e  B oar d’s in it ia l 
qu al if ic at io ns . Pre ce de nt s est ab li sh ed  by  it,  w hi le  no t ne ce ss ar ily  bind ing, pr o­
vi de  op port unit ie s fo r a des ir ab le  de gr ee  of  U ni fo rm ity  in  th e  in te rp re ta ti on  of  
ag re em en ts  th ro ug ho ut  th e  N ation’s ra ilw ay  sy st em .”

A dis pute  ar os e be tw ee n th e  B ro th er ho od  of  R ai lr oad  T ra in m en  an d th e  
Sw itc hm en ’s Un ion  of  Nor th  A m er ic a on  th e D el aw ar e,  Lac kaw an na & W es te rn  
R ail ro ad  ov er  ri gh ts  to cert a in  w ork  and  a su it  w as  file d in  th e  Ne w York C ourt  
of  App ea ls  which  re nd er ed  an  op in io n,  da te d Ja n u a ry  24, 1952, ho ld ing,  in  p a r t:

“ * * * In  en ac ting  th e  st a tu te , Con gr es s det er m in ed  th a t,  if  de cision s are  
to  be m ad e up on  ba sic que st io ns  of ra ilr oa d- em pl oy ee  re la tion s,  th ey  m us t be  
mad e,  if  a t al l. by th e des ig na te d ag en cy  ‘pec ul ia rly co m pe te nt ’ to  de cide  th e m ; 
th a t,  if  d is pu te s ari se  as  to  th e  m ea ni ng , ap pl ic at io n,  or scope of  ag re em en ts  be­
tw ee n ra il ro a d s an d un ions  in vo lv in g la bor re la tion s,  th ey  m ust  be  re ad  an d co n­
st ru ed . in  th e li ght of  'u sage , p ra ct ic e,  an d custo m,  by  th e  des ig nat ed  body m os t 
fa m il ia r w it h  them . * * * ”
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In  ls g e tt  v. A tlan ti c  Co as t L in e  Rai lroa d Co mp an y,  South  C ar olina Su prem e 
C ourt  (22 La bo r Ca ses 67,390) hel d a  tr ia l co urt  w as  w it hou t ju ri sd ic ti on  in  a 
su it  fo r re st o ra ti on  o f se nio ri ty  ri g h ts  an d tim e loss  da mag es , sa y in g :

“So un d co ng ress iona l re as on  f o r th e ru le  h er e ap pl ied,  as s ta te d  in  th e o pinions 
in  th e  Sl oc um  an d Sout/ ie m  R a il w a y  cases, is th e  go al  of  unif orm it y  in  th e in ­
te rp re ta ti o n  of co lle cti ve  barg ain in g  ag re em en ts  be tw ee n th e  ca rr ie rs  an d th e ir  
em ploy ees, which  sh ou ld  re su lt  fr om  ex clu siv e pri m ary  ju ri sd ic ti on  of th e Ad ­
ju s tm en t B oa rd  cre at ed  by th e  R ai lw ay  Lab or  Ac t, an d th e  co ns eq ue nt  av oi d­
an ce  of un ne ce ss ar y ca us es  of  fr ic ti on  in  labo r re la tion s.  T h is  is  il lu st ra te d  by 
th e  ca se  a t ba r. I f  th e  C our t sh ould  under ta ke to  now de ci de  th e  co nt ro ve rsy,  
it  wou ld  no t bin d th e Boa rd , to  which  th e nex t si m il ar  co nt ro ve rs y m ig ht  be 
ta ke n.  I t  wo uld  seem th a t th e  pre se nt ly  fir mly  es ta bli sh ed  ru le  of  ex clu siv e 
p ri m ary  ju ri sd ic tion  of  th e  B oar d  in  Such ca ses sh ou ld  be  bene fic ial , in  th e lon g 
ru n,  to  bo th  carr ie rs  a nd  em ploy ee s, an d to  th e publi c. * * * ”

T here  a re  m any, man y mor e de ci sion s ex pr es sing  th es e sa m e th ou gh ts .
In  pra cti cal op erat ion,  we  fin d th e divi sio n ca lle d ui>on to  fu nct io n in th is  

a tm o sp h ere :
The  ru le s in  effect on  t he  m ajo r ca rr ie rs  ar e,  in  la rg e part , st an dard iz ed  a s  th e 

re su lt  of  ha nd ling  on a na ti ona l ba si s fo r man y year s or be ca us e of  ha vi ng  a 
comm on  source , wh ich , in  tu rn , re su lt ed  in  m ak in g a  give n ru le  or se t of  ru le s,  
ef fect ive on a v ir tu all y  na ti onal ba si s.  For ex am ple,  when th e  H ours  of  Se rv ice  
Act w as  pa ss ed  by th e Con gr es s in  1907 to  become  effecti ve  in  1908, a jo in t com ­
m it te e re pr es en ting  th e N at io n’s m ajo r carr ie rs  an d th e  opera ti ng  br ot he rh oo ds  
neg otiat ed  a ru le  which  w as  pla ce d in  th eir  re sp ec tive  ag re em en ts  of  th e p a r­
ti c ip a ti ng  ra il ro ad s,  ve rb at im . S im ilar ly , whe n th e  Ada mso n 8-ho ur  law  w as  
pa ss ed  in 1916, a jo in t co mm ission  w as  es ta bl is he d to  neg oti at e ch an ge s in  ex ­
is ti ng  ag re em en ts  to  ac co m m od ate th e ru le s to  th e  new le gi sl at io n.  W he n th e  
opera ti on  of  th e N at io n’s ra il ro a d  w as  ta ken  ov er  by th e  D ir ecto r Gen er al  of 
th e R ail ro ads fo r th e dura ti on  of  t he  F ir s t W or ld  W ar , a nu m ber  of  rul es  c ha ng es  
w er e pr oi no lg at ed  an d ord er ed  in to  eff ect on  a ll  ca rr ie rs  under Go ve rnmen t 
co nt ro l. The  re su lt  has  bee n to  mak e,  an d co nt in ue  in  effect , th e  ba si c ru le s of  
agre em en t w hich  a re  curr en tl y  in  t h e  a gr ee m en ts  on m os t of  t h e  N at io n’s carr ie rs  
givi ng  th es e part ic u la r con tr ac ts  a  nati onal unif orm ity not fo und in  man y oth er  
in dust ri es.

Along  w ith th is  comm on ba ck gr oun d of  ince pt ion,  th e  ra il ro a d  in dust ry  has  
had  unif or m ity of  in te rp re ta ti on  and  ap pl ic at io n of  th e  ru le s by  es ta bl is hm en t 
of  tr ib unals , on a nat io nal  o r re g io nal ba sis, fo r th a t pu rpos e,  sin ce  sh ort ly  a ft e r 
th e tu rn  of  th e ce nt ur y.  W he n th e  F ir s t Div is ion comm enced fu nc tion in g in  
O ctob er  1934, th es e pr ed ec es so r B oar ds had  re nd er ed  de cision s in te rp re ting  th e  
ve ry  ru le s involved,  in  appro xim ate ly  15,000 ca se s— m an y of  th e  de cis ions  hav ­
in g be en  mad e by mem be rs  of  th e  co mm itt ee s which  ha d ne go tiat ed  th e ru le s 
in  th e  fi rs t in stan ce . W e re fe r to  th e  de cision s of R ai lw ay  B oard  of  A dj us tm en t 
No. 1. U .S. R ai lroa d Lab or  B oar d  ; t he  Reg iona l B oa rd s of A dju st m ent es ta bl ishe d 
under th e  Rai lw ay  L ab or  Act o f 1926.

T he mem be rs  of  th e F ir s t D iv is io n,  as  ori gi na lly co nst it u te d , too k up  th eir  
du ti es fu lly  aw ar e of th is  s it u a ti o n  an d.  na tu ra ll y , ap pl ie d th e  pr ec ed en t to  
be  fo und  in th e  pri or de cision s to  si m il a r d is pute s w he re by  ap pr ox im at el y tw o-  
th ir d s  of  t h e  ca se s disp os ed  of  fr om  1934 th ro ugh  1945 (a  g ra nd  to ta l of  10.927) 
w er e se tt le d  w ith ou t re fe re e ass is ta nce . Add ing th ese  to  th e  p ri o r to ta ls , m ea ns  
th a t in  1946, th e  F ir s t D iv is io n had  in  ex ce ss  of 26.000 p ri o r de cis ion s fo r 
gu id an ce  (inc ludi ng  nea rl y  11,000 of  it s ow n)  whi ch  cert a in ly  sh ou ld  ha ve  been  
ap pl ie d in  si m ilar  fa ct s in vo lv in g th e sa m e or si m il ar ru le s,  to  pr op er ly  dis pose  
of  th e  c as e a t ha nd .

A t th e  pr es en t w ri ting , th e  F ir s t Divisi on  has  re nd er ed  a to ta l of  20.323 
aw ard s,  mak in g in  ex ce ss  of  35,000  pri or de cision s in vo lv in g su bst an ti a ll y  th e 
sa m e ru le s which  ha ve  been  in  ef fect  w ith  li tt le  ch an ge  fo r m an y yea rs —so me  
of th em  be ing mo re th an  half  a  cen tu ry  old . Ob vio usl y, th e vari e ti es of  cl aim s 
w hi ch  ca n po ss ibly  a ri se  u nde r th e  ru le s h av e lim it s so th a t it  is  a lm os t impossi ble  
fo r a d is pute  to  ari se  toda y,  invo lv in g in te rp re ta ti on  and app lica tion of  th es e 
ru le s whi ch  has no t been  de cide d fr om  a  h a lf  a dozen to  100 tim es  in  th e pas t. 
O ften  th ere  are  se ve ra l de ci sion s invo lv ing th e same p a rt ie s  an d th e same 
id en ti ca l ru le .

W e sa y th es e pri or in te rp re ta ti o n s il lu st ra ti ng  pr ope r appli ca tion  of  th e ru le s 
sh ou ld  be  fol low ed  in  ca se s p re se n te d  to  us  to d a y ; i.e.,  th a t th e w eigh t of  
a u th o ri ty  as foun d in  p ri o r de ci sion s is  co nt ro lli ng , ab se nt a sh ow ing of cl ea r 
e rr o r th er ei n.
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In  est ab li sh in g th e ca us e of  th e  adm it te d  de lay s, it  is nec es sa ry  to  de te rm in e 
w heth er th e  me mbers of  th e  D iv is io n are  fu nc tionin g to de cide  ca se s w ith in  
th e ir  pr es um ed  under st an din g and  abil it y  an d if  no t, w he re  th e  fa u lt  lies . 
A w ar ds  o f  th e  Di vis ion  a re  m ad e ef fect iv e by a vo te  of  a m ajo ri ty . Befor e we 
ca n re nder an  aw ar d eit her way , a t le as t 6 ou t of  th e  10 m em be rs  m ust  vo te in  
fa vor of  th e part ic u la r de cis ion.  I f  th e  ca se  has  been  su bm it te d to  a re fe re e,  
th ere  a re  11 vo tes —h is  an d th os e of th e 10 m em be rs ; so  0 a re  ne ce ss ar y.  Fr om  
w hat we ha ve  sho wn  he re , it  is  re ad il y  appare n t th a t on e ca n as ce rt a in  if  
th e  re sp ec tive  mem be rs are  fu nct io nin g as such , by re vi ew in g th e 
aw ard s fo r th e  pu rp os e of de te rm in in g : (1 ) Ho w m an y a re  m ad e w ith out 
re fe re e ; (2 ) how  man y ha ve  be en  su st ai ned , an d how man y ha ve  bee n den ie d:  
and (3 ) ho w man y of  th os e m ad e by  re fe re es  co ve r ca se s si m il ar or  id en tica l 
to  th os e which  ha ve  pr ev io us ly  be en  de cid ed  a num be r of  tim es .

F or our pu rp os es  he re , we will  co nf ine ou r a tt en ti on  to th e a w ard s  m ad e w ith­
out re fe re e be ca us e th ey  a re  co nc er et e ev iden ce  th e mem be rs  of  th e  Div isi on  
m et  th e ir  du ty  an d ob lig at io n to  de cide  th e iss ue s. In  ca se s w her e th e claim  
w as  de ni ed  w ith ou t a re fe re e,  i t  m ea ns th a t th e la bor m em be rs  rec og nize d it  
w as  w ithou t m er it  und er  app li cati on  of  th e  ru le  to  th e fa c ts  and  in th e li ght 
of ou r p ri o r de ci sion s;  w her e th e  cl ai m  was  su st ai ned , it  m ea ns th e  ca rr ie r 
mem be rs  si m ilar ly  fu nc tion ed  in  re co gn it io n of  a va lid  cla im . Aga in  em ph as iz ­
ing th a t co mmen ts he re  m ad e a re  confi ned to co m pa ring  th e  co nd uc t of  th e 
tr a in m en’s re pre se nta tive w it h  th a t of th e ca rr ie r mem be rs , we hav e th is  p ic tu re  
of pe rf orm an ce  fo r th e 4- ye ar  pe riod,  1958 th ro ugh  1961:

Y ea r Ref er ee N o  re fe ree T ota l
re nd er ed

1958______ _________ ____ ____________________  . . .  ____ 255 202 457
1959______________ . . .  ___  _____ 276 90 366
I9 60 ____________  . . ___ 231 135 366
1961______________  . .  . 209 113 322

T o ta l____ _________________ ___________________________ 971 540 1,511

Of  th e  540 ca se s de cid ed  by  th e D iv is io n w ithout a  re fe re ee , 352 w er e tr a in ­
m en ’s ca se s.

D uri ng t h is  same pe riod  of  t im e,  th e  ca rr ie r mem be rs  ag re ed  to  pay  on ly seven 
claims. In  clos ing on th is  su bj ec t, it  is a m att e r of  re co rd  th a t du ri ng  th e mo re  
th an  11 years  th e  pr es en t tr a in m en ’s re pre se nta tive has se rv ed  as a  mem be r of  
th e F ir s t Div is ion,  he  ha s ag re ed  to  a  den ia l of  mor e th an  900 claims,  show n to  
be in va lid  in  th e li gh t of th e  contr o ll in g  w eigh t of  au th o ri ty  of  our p ri or de ­
cis ions . D uri ng th a t en ti re  per io d—from  Ju ly  15, 1952, to  Ju n e  30, 1963, th e  
ca rr ie r m em be rs  ha ve  ag re ed  to pay  a to ta l of  ju s t 22 claims. On  th es e figure s, 
w e sa y th e  tr a in m en’s re p re se n ta ti ve  has met  hi s ob liga tion s and fu nc tion ed  as  
such , m or e th an  900 ti m e s ; th e  c a rr ie r  mem be rs  ha ve  re sp on de d,  ov er  an  11 
y ear pe riod , a to ta l of  ju s t 22 tim es . Thi s mea ns  th a t in al l ca se s ex ce pt  th os e 
22, if  th e  tr a in m en’s re p re se n ta ti ve  be lie ve d a giv en  ca se  had  m eri t,  it  w as  ne c­
ess ar y  to  handle  it  b efor e a re fe re e and  per su ad e him to  su st a in  it , if  p oss ible.

Thi s is  th e  cr ux  of  th e who le s it ua ti on  w ith  re fe re nc e to  w hat is  ca us in g th e 
de la y and  has  bu il t up  th e ba ck log.  In  il lu s tr a ti ng  th e  so rt  of  ca se  ha nd ling  
invo lved  in  pr ep ar in g a dis pute  fo r  p re se nta tion  to  re fe re ee s,  we will  giv e one  
ex am pl e as pert a in s to  e ac h of  th e fiv e ca rr ie r mem be rs,  in di vid ual ly .

A. At  th e  tim e th e dis pu te  co ve red by  aw ar d No. 19372  w as  su bm it te d to  us, 
th is  D iv is io n ha d pr ev io us ly  de cide d 16 si m il ar  ca se s invo lv in g th e  same part ie s 
and  th e sa m e ru le . Nev er theles s, we w er e fo rced  to  s pe nd  som e 2 wee ks  in  bri ef ­
in g th e ca se  fo r re fe ree,  fo llo we d by  a ha lf  a da y of  ora l arg um ent in ord er  to  
ob ta in  a su st a in in g  a w ar d,  which  b ec am e No. 17 in  th e c ha in . The n,  2  y ea rs  l at er . 
No. 18 w as  su bm it ted.  The  sa m e c a rr ie r  mem be r ha nd le d it  as ha d ha nd le d 
No. 17 (a w ard  19372) ; he  re fu se d to  fo llo w th e  o th er 17 de cis ions , an d ag ain we 
wer e fo rc ed  to  p re par e w ri tt en  b ri e f an d ar gue  th e  ca se  as  th ou gh  th e  fi.~ t tim e 
th e  qu es tion  ha d ar is en . F ort unate ly , th e re fe re e fo llo wed  th e  pri o r decis ion s, 
su s ta in in g  th e  claim in aw ar d No. 20077 .

B. Dow n th ro ugh th e ye ar s,  th e  F ir s t Di visio n ha d reco gn ized  it s in ab il ity to  
re so lve ca se s inv olving  co nf lic tin g m ed ic al  op inion an d.  w he re  th is  w as  sho wn , 
ha d re tu rn ed  de cis ions  ord er in g th e  p art ie s to est ab li sh  a th re e- doct or med ical  
bo ar d fo r th e  pu rpos e,  w ith  ap p ro p ri a te  ho ld ings  on th e qu es tion  of  comp ensa-
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ti on  du e th e em plo yee , if  im pro per ly  w ith he ld  from  se rv ice.  As of  th e tim e th e 
cas e re su lt in g  in aw ard  No. 20019 was  decid ed  (O ctob er  3, 1961) th e Divisi on  
h ad  so he ld  on it s ow u m ot ion,  35 tim es , an d w ith re fe re e as si st an ce , som e 40 
o th er tim es . The re  w as  no  mo ney coming  to  th e m an  in aw ard  No. 20019, an d 
th e  ca rr ie r me mber su bs cr ib ed  to  ap pl ic at io n of  th e  contr o ll in g  pr incipl es , re ­
su lt in g  in th e  aw ard  be ing rend er ed  by th e D iv is ion w it hou t re fe re e.  Tw o 
m onth s la te r we took  up  an o th e r case,  invo lv ing th e sa m e id en tica l pr in cipl es  
fr om  th e  same ra il ro ad , b u t be ca us e th e man  th ere  w as  en ti tl ed  to  pa ym en t, th e 
c a rr ie r me mber wou ld  no t fo llow  our  p ri o r aw ar ds,  ev en  thou gh  we  had  ju s t 
re ndere d  an  aw ar d on th e is su es . Th e work ne ce ss ar y to  pr op er ly  pr ep ar e th a t 
ca se  fo r th e  re fe re e sp an ne d 7 we eks , pl us  nea rl y  a day  of  ora l ar gu m en t, an d 
again  we  were fo rt una te  th e  re fe re e was  no t led a s tr ay —he  su st ai ned  th e claim  
in  aw ard  No. 20093.

C. A case  now  pe nd ing fo r re fe re e decis ion  invo lves  tw o ru le s ; one  of  them  
h a s  be en  in eff ect sin ce  1910, th e  ot he r sin ce  1911. The  fi rs t one  is spe cif ica lly  
ap pl ic ab le  to ci rc us  tr a in  se rv ice,  an d re st ri ct ed  by it s te rm s to  men do ing th a t 
w o rk ; th e second , ex pr es sly lim it s it s ap pl ic at io n to  men  “i n pool or  ir re gu la r 
fr e ig h t se rv ice .” Th e c a rr ie r is  in obvio us vio la tion  by att em pting to  mak e 
appli ca tion  of  th e la tt e r ru le  to  a cre w pe rf or m in g ci rc us  tr a in  work ex clu siv ely.  
T he c a rr ie r mem be r w ill  n o t pa y th e claim which  m ea ns  we w er e comp elled  to 
b ri e f th e case  fo r re fe re e,  nece ss ita ting  mo re  th an  3 w ee ks ’ wor k in de ve lop ing 
th e  hi st or y of th es e tw o ven er ab le  ru le s an d re la te d  de cision s, in suf fici ent  de ta il  
to  in fo rm  a re fe re e of  t he  j u s tn ess  of  the  c la im  an d pr ev en t,  if  p oss ible, re nd it io n 
of  an  er ro ne ou s aw ar d,  ap ply in g th e “pool or  ir re gu la r fr e ig h t se rv ice” ru le  to  a 
cr ew  in ci rcus  tr a in  se rv ice .

D. In  No vemb er 1959 we w er e co nf ro nt ed  w ith  a tim e claim  under  a ru le  
spec ifi ca lly  prov id ing it w as  val id  an d pa ya bl e if  no t de cl in ed  by th e ca rr ie r,  in 
w ri ti ng , w ith in  30 da ys . T he  re co rd  show ed  w ithou t dis pu te , th a t th e  ca rr ie r 
h ad  no t com plied w ith in  th e  tim e lim it,  an d,  obvio us ly,  th e cla im  was  va lid as  
mad e.  In  a sp ir it  of  fa ir ness , we  di sc us sed th is  w ith  th e  ca rr ie r me mber han­
dling  it,  of fer ing  to  re du ce  th e  claim fro m 40 ru naro und  pa ym en ts  to  th e 13 
whi ch  th e reco rd  show ed  w er e inv olv ed , even  thou gh  th e  claim fo r 40 w as  va lid  
under a li te ra l ap pl ic at io n of  th e  co nt ro ll in g ru le . The  c a rr ie r mem be r re fu se d 
to  ag re e to an  aw ar d payin g 1 re d ce nt  an d we  wer e fo rc ed  to spend se ve ra l 
days pre par in g a br ie f to  pr ov e th e  same ca rr ie r ha d co nten de d fo r such  com ­
plian ce  w ith  th e tim e lim it  ru le  whe n to  do so  m ea nt  a  den ia l aw ^r d.  Ag ain  we 
w er e lucky, th e re fe re e su st a in ed  th e  cla im  in  aw ard  No. 19343.

E.  The  ca se  invo lv ing th is  part ic u la r ca rr ie r m em be r show s wh y we  feel 
fo rt u n a te  wh en we  h av e be en  able  to  pr es en t suf fic ien t ev iden ce  to  c onvin ce a  re f­
ere e a claim  is  v ali d.  In  a w ard  No. 17088. we  h ad  a  claim w he re  i t was  con tend ed  
by  th e  carr ie r,  th a t it  co uld us e an d co mpe ns ate a yar dm an , wor king  as  an  
in div id ual  un de r a sp ec ia l ag re em en t, un de r a  ru le  spec ifi ca lly  ap pl icab le  to 
cr ew s,  as  co nt ra st ed  w ith a n  in di vi du al . Alth ou gh  we w er e ab le  to  sho w th a t 
th e  sa m e carr ie r mem be r had  himse lf,  vigo ro us ly  op posed ap pl yi ng  a “c re w” 
ru le  to  an  indi vi du al  in a fo rm er case,  th e  re fe re e d is re gar ded  al l th e ev iden ce  
an d  de ni ed  th e ju s t cla im . W e pre pa re d a dis se nt  fro m th a t aw ar d  to  pr ov e it s 
m an y er ro rs .

Fro m  th es e br ie f sk et ch es , it  can be  seen  th a t re fu sa l by  th e  c a rr ie r mem be rs 
to  pa y ju s t claims is  a  pri m e ca use  of de lay in  pr oc es sing  our dockets . I t  m us t 
be  rem em be re d th a t th e  re fe re es as sign ed  by th e M ed ia tion  Boa rd  ca nn ot  ha ve  
any  p ri o r ra il ro ad  ba ck gro und —the y m us t be  neutr al s.  O ur ru le s ha ve  a tr e ­
m en do us  ba ck grou nd  in  h is to ry  an d pre ceden t; man y of  th em  are  ex trem ely diffi­
cu lt  fo r som eon e outs id e th e  in dust ry  to  pr op er ly  unders ta nd . So, if  we ha ve  
a  ju s t cla im  wh ich  th e  c a rr ie r  mem be rs w ill  no t ag re e to  pa y,  we  m us t do w hat  
we ca n to  fu lly acquai nt th e  re fe re e with  a ll  th e  ev ide nc e, incl ud in g poss ibl y 50 
to  a hu ndr ed  or  mo re  p ri o r de cision s. Th en , so m et im es  we fa il  to  pe rs ua de  th e 
re fe re e  to  a su st ai n in g aw ard  an d a re  co mp ell ed  to w ri te  a di ss en t in ord er  to  
p ro te c t th e  ru le  or  ru le s,  and to  lim it  th e da mag e to  th e  on e decis ion . In  oth er  
ca se s,  we  will  pr ev ai l and th e  ca rr ie r mem be rs  w ill  dis se nt , en de av or in g to  de ­
tr a c t  fr om  th e so un dn es s o f th e  aw ar d.  T his  m ea ns  we m ust  pre par e a su p­
po rt in g  op ini on  to  pro te ct  it . All  of  th is  ta kes a g re a t dea l of  tim e an d whi le  
d is se n ts  or  su pp or tin g opi ni on s a re  be ing pre pa re d,  we  ca nnot  ge t ot her  ca ses 
re ady  fo r refe rees .

T h is  repl y ha s bee n le ngth y bu t,  we  hop e, no t un du ly  so. The  re ad er  wi ll ap ­
p re c ia te  th e ne ce ss ity  fo r in fo rm at io n alon g th e  lin es  co ve red he re in , in  ord er
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to  gra sp  w hy  th ere  is  a de la y in  hand li ng  ca ses on th e  F ir s t D iv is io n which  ha s 
no  rem ed y w ith in  th e fr am ew or k of th e  ac t.

Que st io n No. 5 : (P t.  3 ) “I f  so, w hy  has  th a t m ac hi ne ry  no t be en  use d? ”
We ha ve  il lu st ra te d  how pr ovi si ons  of  th e ac t ha ve  been in vo ke d in an  ef fo rt 

to  cu t in to  th e  ba ck log  in  th e past  and  re fe rr ed  to  o th er ef fo rt s which  ca nnot be 
im plem en ted un less  th e ca rr ie r w ill  agre e to  em plo y them . In  ad dit io n  to  th is , 
th e  T ra in m en’s re pre se nta tive on th e  F ir s t Div isi on  has  re peate d ly  off ere d to  
en te r in to  eq ui ta bl e arr an gem en ts  whi ch , if  met in good pa rt  by  th e  c a rr ie r me m­
be rs  or th os e to  whom th ey  a re  re sp on sibl e,  wo uld  ef fecti ve ly  di sp os e of  ev ery 
pe nd in g T ra in m en’s ca se  on th is  B oar d  (so me  1,32(5 a t th is  tim e) in from  6 
m on th s to  1 ye ar . Th e la te st  su ch  pr oj io sa l was  m ad e fo rm al ly , in  w ri ting,  un de r 
da te  of  M ar ch  12, 1962, as  fo ll o w s:

** ** * I prop os e th a t th e appro xim ate ly  1.000 T ra in m en  ca se s now do ck ete d 
w ith  t he F ir s t Di visio n be d ispo se d of on th e fo llo wing b a s is :

“1. T h a t we  s ta rt  th e  ba ll ro ll in g  by you  as si gn in g in  bloc ks  of 25, T ra in ­
me n do ck et s to  1 o r m ore o f t h e  c a rr ie r  m em bers.

“2. W he re  th e issu es  invo lv ed  ha ve  been de cid ed  by th e  di vi sion  in pre ­
viou s a w ar ds,  t h a t such  a w ard  o r aw ard s be fo llo we d an d ap pl ie d.

“3. W he re  pr ev ious  aw ard s o f th is  Divi sio n go to  d en y a cl ai m  or  cla im s, 
th e  doc ke t be fo re  u s w ill  be like w is e de nied .

“4. W he re  pr ev ious  aw ard s of  th is  Divi sio n go to  su st a in  th e  cla im , th e 
cl ai m s be fo re  us wi ll lik ew ise be  su st ai ne d ac co rd ingly.

“5. No  do ck ets wi ll be re fe rr ed  to  a re fe re e ex ce pt  w her e th ere  ex is ts  
an  ho nes t an d le git im at e dif fe re nc e of op in ion.”

The  su gg es tio n was  pra cti cal and  fu lly  w or ka bl e but re je ct ed  by th e  carr ie r 
mem be rs  in  le tt e r da ted M arch  21. 1962, th e ir  sp ok es man  sa y in g :

“A cc or ding  to  in fo rm at io n avail ab le  to  me  th e la s t m ee ting  of  re pre se nta tives  
of  th e R ail w ay  Lab or  E xe cu tive s Assoc ia tio n w ith  mem be rs  of th e  R ai lroa d 
T err it o ri a l Co mmitt ee  fo r th e  N ational R ai lroa d A dj us tm en t B oa rd , fo r th e pur­
po se  of  di sc us sing  su gg es ted  re m ed ie s de sign ed  to  ex ped ite th e ad ju dic at io n 
of  d is pute s do ck ete d w ith  th e  se ver al  di vi sion s of  th e  N at io nal  R ai lroa d Ad ­
ju s tm en t B oa rd , was  he ld  on A ugus t 25. 1959. T ha ve  bee n in fo rm ed  th a t th is  
di sc us sion  pr od uc ed  som e const ru ct iv e re su lts , bu t perh ap s not ev er yt hi ng  th a t 
w as  de si re d by  th e co nferee s. In  my op ini on , an y su gg es tio n o r su gg es tio ns  you  
m ay  ha ve  which  co nt em pl at e ch an ge s in  th e pr oc ed ura l ru le s under  wh ich  we  
are  w or ki ng  sh ou ld  be han dle d as  su ch  m att ers  ha ve  her et ofo re  been ha nd led,  
i.e., by th e  ch ie f ex ec ut ives  of  th e part ic ip a ti ng  bro th er ho od s w ith  th e co mmit­
te es  th a t w er e es ta bl ishe d by th e  ra il ro a d s to ha nd le  su ch  m a tt e rs .”

N ot hi ng  c am e of  t h i s ; in fa ct , th e  c on di tion s her e hav e co nt in ue d to  d et er io ra te . 
Que st io n No. 6 : I f  t he  fig ures  a re  av ai la bl e.  I wo uld  lik e to  know , br ok en  dow n 

by year a nd  by divisio n of  the  N at io nal  R ai lr oad  A dju st m en t B oa rd , how man y of  
tii e ca se s de cide d in 1960. 1961, and 1962 in fa vor of em ploy ee s hav e been re n­
de re d w ithou t th e ne ce ss ity  of a th ir d  part y  be ing ap po in te d under sect ion 3, 
F ir st , (1 ) of  th e  Rai lw ay  Lab or  A ct;  an d how man y of th e ca se s de cid ed  du ring  
th es e years  ad ve rs ely to  e mploy ee s have b een re nd er ed  w ithout th e  n ec es si ty  of  a  
th ir d  p a rt y  be ing so ap po in te d?

A nsw er:

Fa vo rable
aw ards
w itho ut
referee

Unfav ora ble
aw ard s
w ithou t
referee

I960 _______ __________  ____ ______ ________ ____ 5 121

1961 _____ ___________ ____ ______________________ 4 118
1962 _______________________________ ____ ________ ____ 2 34

Tot al  . ___________________________  - _____________ n 273

Que sti on  No. 7. Are  ord er s of th e  N at io na l R ai lr oad  A dju st m en t B oa rd  in  
fa vor o f e mploy ee s in gen er al  c om pl ied w ith , or  a re  e mp loyees  f re quentl y  r eq uir ed  
to  invo ke  th e  a id  of  th e co ur ts  to  ob ta in  co mpl ian ce  w ith such  ord er s?  I re fe r to  
ord er s fo r th e  pay m en t of  money  and t o  o th er o rd er s.

An sw er . T her e is a gr ow ing tr en d  to  re si st  pay m en t of  su st a in in g  aw ar ds 
w he re  mon ey  is  involv ed an d,  in  vi ew  of  th e ju dic ia l ho ld in g th a t th e  or ga ni za -
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ti ons  m ay  no t st ri ke to  en fo rc e th em , en fo rc em en ts  pr oc ee di ng s m ust  be under ­
ta ke n o r t he  c a rr ie r all ow ed  to  es ca pe  i ts  o bl igat ions . The  fo llo w in g aw ard s whe re  
we  were inv olve d, we re  not  co mpl ied w ith , in  re ce nt  p a s t : 19031, 19276, 19287, 
19288, 19372,1 9389, 19862, 20007 , 20023,  a nd  20291.

E nfo rc em en t proc ee ding s w er e in s ti tu te d  in  a ll  ex ce pt  Nos. 19288 an d 20291 
to  the  b es t o f o ur in fo rm at ion.

The re  ha ve  been  a few  in st an ce s of a ca rr ie r re fu si ng co m pl ianc e w ith a 
nonm oney  aw ar d, bu t th er e a re  e nf or ce ab le  unde r th e  a c t w ithou t a  tr ia l de  novo  
as  oc cu rs  w he re  th ere  is  mo ney aw ar ded .

Thi s office is  no t al w ay s in fo rm ed  of  in st an ce s of no nc om pl ianc e whe re  ou r 
ow n aw ard s a re  c on ce rned  an d se ldom  le arn s of  w hat ha pp en s to  th ose  from  the 
o th er fo u r or ga ni za tio ns . The  co mpo si te  re port  fr om  th e  fo ur di vi sion s wil l, 
un do ub tedl y,  be  more co mpr eh en sive  in  repl y to  yo ur  qu es tio n No.  7.

Th e re fu sa l to  com ply  w ith an  o rd er of  th e  F ir s t Div is ion by  pay in g  a money  
aw ar d has been ha nd led in  th e Con gr es s w ith som e success, in M ar ch  1937. Th e 
un de rs ig ne d w as  ge ne ra l chai rm an  of th e  B ro th er ho od  whe n th e  F ir s t Divi sio n 
su st ain ed  cl ai m s in  13 aw ar ds  which  w er e re nd er ed  in  Ju ne  an d Ju ly  1936. Th e 
c a rr ie r re fu se d to ho no r th e aw ar ds,  b u t whe n th e si tu ati on  ca me to  t he  at te ntion 
of  th e  U.S. Se na te , th e  en ds  of  ju s ti ce  w er e qu ickly se rved . I am  at ta ch in g, 
he re to , as a  m att e r of addi tional  in fo rm at io n, a mem or an du m pre pare d  Decem­
be r 19 ,19 62,  w hich  gi ves a  full  a co unt o f t he  af fa ir.

Que sti on  No. 8. The  qu es tion  pr op ou nd ed  is  ad dr es se d sp ec ifi ca lly  to  the 
C hai rm an  of  t he  N at io na l M ed ia tio n Boa rd . You will  ha ve  no ted  in  Mr . O’Ne ill ’s 
le tt e r of  Ju ly  17. 1963, th e sec ond para g ra ph , th er eo f, th e s ta te m en t:  ** * th e 
N at io nal  M ed ia tion  Boa rd  is  no t in  po si tio n to  ha ve  sufficie nt in fo rm at io n to 
an sw er s sp ec ifi ca lly  th e va riou s ques tions  co nt ai ne d in  yo ur  le tt e r.  We have,  
th er ef ore , fo rw ar ded  a cop y of  your le tt e r to  Mr.  J.  B. Zink  * * * w ith  the 
re qu es t th a t he  furn is h  th is  office pro m ptly  w ith  th e in fo rm at io n re qu es te d in th e 
fi rs t s ev en  que st io ns  co nt aine d in your l e tt e r. ”

We  re sp ec tfu lly  su gg es t th a t ques tion No. 8 ca n be st  be an sw er ed  by those 
qu al ifi ed  to  repl y to  th e o th er seve n.  Ac cording ly , we  off er th e fo llo wing,  st ri v ­
in g fo r s tr ic t fa ir nes s an d im p art ia li ty  in  w hat  is  s ai d :

Th e qu es tion  prop ou nd ed  by  yo u is  w het her  “l eg is la tion  is nec es sa ry  to  es ta b­
li sh  a  metho d of  el im in at io n of  th e ba ck lo g of cases, an d de la ys  in  de ciding  them  
if,  i n fa ct,  s uc h back log a nd  d el ay s e x is t? ”

The  ex is te nce  of  th e back log is a  m a tt e r of  fa c t;  th e de lays  a re  a tt est ed  to  by 
th e  very fa c t o f e xi sten ce  o f t he  b ack lo g ; th e  n a tu re  o f t he  d elay s an d th e ir  c au ses 
ha ve  been  di sc us sed in a  com par at iv el y  bri ef  repl y to  o th er qu es tion s.  I t is 
fu r th e r a m a tt e r of  fa c t th a t th e  p re sen t si tu at io n  has de ve lop ed  under  th e pr o­
vi sion s of  th e  Rai lw ay  Lab or  Ac t, a s am en de d,  an d has  do ne  so w ithin  th e  10 
ye ar s fo llo w in g ab ol ishm en t of  th e  tw o Sup plem en ta l B oa rd s in M arch  1953, 
which , in  th e ir  tu rn , we re  put to  w ork  in Octo be r 1949, when th e  F ir s t Di vis ion  
w as  se ek in g a so lu tio n to  th e sa m e id en tica l prob lem which  ex is ts  toda y.

H er e we  ha ve  i nd ispu ta bl e ev iden ce  th a t th is  p roblem  of  a n ac cu m ula ting ba ck ­
log , re su lt in g  from  de lay  in  de ciding  c as es  (a s contr as te d  w ith  a sim pl e si tu at io n 
of  re ce iv in g more cases th an  we  can  reas on bl y be ex pe cted  to  de cide  w ith ou t 
del ay ) is  a ch ro ni c ill.  We ha ve  di sc us se d ef fo rts  mad e in th e p ast  to solve  th e 
pr ob lems of ac cu m ul at in g ba ck log s ca us ed  by de lay in  han dl in g,  which , in tu rn  
in cr ea se s th e  back log  an d leng th en s th e  de lay in  de cis ion.  I t  h as bee n demo n­
s tr a te d  th a t th e ex is ting  le gis la tion  do es  no t co nta in  re m ed ia l pr ov is ions  
ap pl ic ab le  to  th e  kn ow n ai lm en ts .

I t is  ad dit io nal ly  a m att er o f  fa c t th a t th e en ti re  prob lem w as  ta ke n up  by 
th e  re pre se n ta ti ves of  the N at io n’s ca rr ie rs  an d th e pre si den ts  of  th e or ga ni za ­
ti ons  in  a  se ri es  of  mee tin gs  co mmen cing  in mid-D ec em be r 1962, th e  pu rpos e of 
which  w as  to  evo lve  an  ac ce pt ab le  so lu tion  w ith in  th e fr am ew ork  of th e ac t. 
The  unde rs ig ne d did  no t part ic ip a te  in  th es e mee tin gs  and ca nnot sa y w ith  ce r­
ta in ty  w hat oc cu rred  in them  but  can  st a te  w ith  em ph as is , th a t no th in g ha s oc­
cu rr ed  on  th e  F ir s t Divi sio n it se lf  to  ch an ge  in th e  sl ig hte st  de gr ee , th e m et h­
od s of  fu nct io ni ng  wh ich  (1 ) fo rc e cl ai m s of  m er it  invo lv ing mo ne y pa ym en ts  
to  re fe re es  fo r decis ion  an d.  (2 ) th u s  de lay ou r ha nd ling , d ir ectl y  ca us in g th e 
slo wdo wn in  di sp os iti on  an d bu ilds  up  th e  bac klo g. As  o f th is  w ri ti ng , th e si tu a ­
tion  ha s pr ev ai le d fo r th e past  11 years  a t leas t, an d th e on ly su re  wa y to ex ­
ped ite cl ai m s on th e F ir s t D iv is ion is  fo r th e F ir s t Div is ion la bor mem be rs  to 
ag re e to  d en y the m.

Th e fa il u re  of  th e ch ie f re pre se n ta ti ves of  bo th  side s to  find  a  so lu tio n to  the 
prob lem under th e te rm s of th e  ex is ti ng  ac t in di ca te s th ere  is  no ne . Th is,  in 
tu rn , can  be  ta ken  as  po si tiv e ev iden ce  th a t (1 ) th e R ai lw ay  Lab or Ac t m us t
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be re vi se d,  or , (2 ) co mplete ly  re d ra ft ed , to ad d spe cif ic pr ov is io ns  to  remed y 
exis ti ng  ill s, as  we ll as  to  in su re  ag a in s t th e ir  re oc cu rren ce . T h a t is, we ha ve  
fo un d it  is  no t enough  to  ta k e  lim ited  ac tio n ai m ed  a t gett in g  ri d  of  a ba ck ­
log, th ere  m ust  be so m ethi ng  of a  pr ev en tive  n a tu re  which  w ill  pr ec lu de  un ­
co ns cion ab le  de lays  on th e p a rt  o f th e  mem be rs  of th e D iv is ion,  which  wi ll 
su re ly  r esu lt  in  bu ild ing an ot he r.

The  qu es tion  as ke d is lim ited  to  th e  ad vis ab il ity  or ne ce ss ity  fo r remed ia l 
le gi sl at io n an d th e an sw er  has be en  st ri c tl y  confi ned to  i t ; th oughts  or  su g­
ge st io ns  as to  the na tu re  of  th e  corr ecti ve legi sl at io n will  no t be  ex pr es se d,  bu t 
if  su gg es tio ns  are  de si red,  th ey  can  be ob ta ined . I am  su re , up on  re ques t ad ­
dr es se d to  th e pr es id en t of  th e  B ro th er hoo d of R ail ro ad  Tra in m en , Mr . Cha rles  
Lu na , S ta ndard  Bui ld ing,  Cl ev elan d,  Ohio.

R es pe ct fu lly su bm itt ed .
B. W. F er x,

Labor Member, Fi rst Divis ion, NRAB,  
Rep resenting the Brotherhood of Railro ad Trainmen.

Chic ag o, II I .,  Dece mber 1 9,1962 .

Memo randum

At  th e  pre se nt tim e (D ec em be r 196 2) thos e or gan iz at io ns re pre se nte d on the 
F ir s t and T h ir d  Div isi on s of  th e  NRA B,  part ic u la rl y , ha ve  re pea te dly  bee n con­
fr onte d  w it h  a  re fu sa l by th e  c a rr ie r inv olve d to  m ak e ef fect iv e an  aw ard  of  th e 
re sp ec tive  D iv is ions  ab ove m en tio ne d,  th us co mpe lling  th e  su cc es sf ul  pe ti tion er  
to  e it her comm ence en fo rc em en t pr oc ee di ng s unde r se ct ion 3, fi rs t (p ) of  th e 
am en de d R ai lw ay  Lab or  Act, o r use  w ha te ver  o th er m ea ns  a re  a t it s di sp os al  
in  a n  e ff or t to  s ec ur e c om pl ian ce .

W hi le  se rv in g as  gen er al  chair m an  of  th e  Bro th er ho od  of  R ail ro ad  Tra in m en  
on  th e Chica go  G re at  W es te rn  R ail ro ad  Co., I pr og re ss ed  a num ber  of  cla im s 
to  th e F ir s t Div isi on  of  th e NR AB , whi ch  were disp os ed  of  by  aw ard s in Ju ne 
an d Ju ly  1963. Am ong th es e w er e 13 aw ard s su st ain in g  th e p a rt ic u la r cla im s, 
Nos. 1241, 1245, 1246, 1247, 1248, 1249, 1251, 1252, 1253, 1254, 1319, 1322 an d 
1323, of  whi ch  th e fi rs t 10 w er e re nder ed  by th e D iv is ion w ithou t re fe re e ass is t­
an ce . The  ra il ro ad  was  in  re ce iv er sh ip  a t th a t tim e an d so ug ht  to  ev ad e it s li a­
b il ity under tech ni ca l leg al a rg um ents  ba se d up on  th a t fa c t— re fu si ng  to pay 
th e cl ai m s which  were su st ain ed  by  th e  aw ar ds . The  opera ti ng  br ot he rh oo ds  
iw lle d th e ir  mem be rships  and a s tr ik e  w as  au th or iz ed , which  re su lt ed  in es ta b­
lis hm en t of  an  em ergency bo ar d by  th e  P re si den t of  th e  U ni te d Sta te s.  Th is 
fa il ed  to  per su ad e th e ca rr ie r to m ee t it s ob lig at io ns , th e  m os t it  wo uld  do 
w as  off er to  pa y 10 ce nt s on th e d o ll a r in  di sp os iti on  of  ap pro xim at el y $70,- 
000 in  tim e claims.

A t about th is  tim e th is  de pl ora ble  si tu ati on  ca m e to  th e  a tt en ti on  of  the 
Co ng ress  and  on  M arch  25, 1937, S enato r Borah , of  Id ah o,  in tr oduce d Se na te  
Res ol ut io n 101 in  th e U.S. Sen at e,  ca ll in g  fo r an  in ve st ig at io n of  th e  ra il ro ad ’s 
re fu sa l to comply w ith  th e aw ard s of th e  NRAB. The  pert in en t po rt io ns of  the 
re so lu tion  (a s  sh ow n i n th e Con gr es si on al  R ec or d)  re ad  a s fo llo ws :

“W he re as  th e N at io na l R ai lw ay  Lab or Ac t an d am en dm en ts  th er et o we re 
en ac te d by  Con gress an d ap pr ov ed  by  th e P re si de nt fo r th e ex pr es s pu rpos e 
of  su pp ly in g m ac hi ne ry  fo r th e  pea ce fu l ad ju st m en t of co nt ro ve rs ie s co nc ern­
ing wag es , w or ki ng  co nd iti on s,  or o th e r m at te rs , which  m ig ht  a ri se  be tween 
th e ra il o ra ds an d th e ir  emp loy ees ; and

“W he re as  an  es se ntial  p a rt  of  th is  m ac hi ne ry  is th e  N at io nal  R ai lr oad  Ad ­
ju st m en t B oa rd  w ith  headquart ers  in  Ch ica go , an d mad e up  of  an  eq ua l num ­
be r of  re pre se n ta ti ves of th e  c a rr ie rs  and of  th e  reco gn ized  unio ns  of th e  em ­
plo yees  ; su ch  Boa rd  const it u ting  w hat mig ht  be  de sc ribe d as  a su pr em e co ur t 
fo r th e  se tt le m ent of  al l d is put es  be tw ee n th e  ra il ro ads an d th e ir  em ploy ee s; 
and

“W he re as  sa id  Boa rd , a ft e r ex te nded he ar in gs  an d fu ll  co nsi der at io n of  th e 
fa ct s,  re ce ntly decid ed  th a t th e  Chica go  G re at  W es te rn  R ai lr oad  had  vi ol at ed  
it s wag e ag re em en t w ith  cert a in  org an iz at io ns of  it s em ployees, and ther eu po n 
mad e aw ard s to in di vi du al  em pl oy ee s to ta ling  ap pro xim at el y  $50,000; an d

“W her ea s th e  tr ust ee s of  th e  Chi ca go  G re at  W es te rn  hav e re fu se d to  pa y 
sa id  aw ard s,  th u s se tt in g a pr ec ed en t which , if  it  is fo llo wed  by o th er ra il ro ads,  
may  de st ro y th e  m ac hi ne ry  s et u p  by C on gr es s fo r th e pe ac ef ul  a d ju s tm en t of  r a il ­
ro ad la bor d is p u te s ; a nd
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“W he re as  an  em erge nc y co mm ission  se lec ted  by th e  P re si den t of  th e  Uni ted 
S ta te s,  by au th ori ty  o f he  R ail ro ad  Lab or  A ct, ha s fa il ed  in it s  ef fo rt to  p er su ad e 
th e tr u st ees to  recogn ize  th e  va li d it y  of  aw ar ds m ad e by th e  N at io nal  R ai lroa d 
A dju st m en t B o a rd ; an d

“W he re as  be ca use of  th e  tr u s te e ’s re fu sa l to  pa y su ch  aw ard s th e ra il ro ad 
la bor org an iz at io ns inv olve d hav e po lle d th e ir  m em be rs  an d have b een au th or iz ed  
by a  su bst an ti a ll y  un an im ou s vo te  to w ithd ra w  a ll  th e ir  m em be rs  from  serv ice  
on th e  Ch icag o G re at  W es te rn , th us th re ate n in g  a se riou s in te rr up ti on  of  in te r­
s ta te  c om m er ce : The re fo re  be  i t
“Re so lv ed , T h a t th e  C om m itt ee  o n In te rs ta te  C om me rce , o r any  d ul y au th or iz ed  

su bc om m it te e th er eo f, is  au th ori zed  an d di re ct ed  to  mak e and to  re po rt  to  th e 
Sen at e th e  re su lt s of a th oro ugh an d comp let e in ve st ig at io n of  al l fa ct s re la ting  
to  th e  fa il u re  of  th e G re at  W est ern  R ai lroa d to  ad ju s t an d se tt le  th e  aw ar ds  of 
th e N ational R ai lroa d A dju st m ent Boa rd , an d to  mak e an y reco mmen da tio ns  
nec es sa ry  to  carr y  in to  eff ec t th e  aw ard s of  sa id  B o a rd : and  any ot her  fa c ts  or 
ci rc um st an ce s s urr ou ndi ng th e fa il u re  o f t he  sai d ra il ro ad  t o  abid e by  the decis ion  
of  th e  B oa rd .

“F o r th e pu rpos es  o f t h is  re so lu tion  th e c om mittee , or  a ny  dul y au th or iz ed  su b­
co m m it te e th er eo f, is au th ori ze d to  ho ld  such  he ar in gs , to  s it  an d ac t a t such  
tim es  and  plac es  e it her in  th e  D is tr ic t of Colum bia or el se whe re , du ring  th e 
se ss ions , recesses , an d ad jo urn ed  pe riod s of  th e  Sen at e in  th e  Seventy -fi fth  
Con gress, to  employ  s uch ex per ts , and cler ical , st en og ra ph ic , and o th er  a ss is ta nts , 
to  re qu ir e  by  su bp en a or o th erw is e th e  a tt en dan ce  of  su ch  w itnes se s an d th e 
pr od uct io n an d im po un ding  of su ch  books, pa pe rs , an d do cu men ts , to  ad m in is te r 
su ch  oa th s,  an d to  ta ke  su ch  te st im ony  an d to  m ak e su ch  ex pen di tu re s as  it  
de em s ad vi sa bl e.  Th e co st  o f st en ogra phic  se rv ices  to  re port  su ch  hea ring s sh al l 
not be  in ex ce ss  o f 25 ce nt s per  hundre d  words . The  ex pe ns es  of  th e comm ittee , 
which  sh al l no t exceed .$2,500 sh all  be  pa id  fro m th e co ntingen t fu nd  of the 
Sen at e up on  vo uc he rs  ap pr ov ed  by  th e chai rm an .”

Alth ou gh  Sen at or  B ora h’s re so lu tion  giv es  th e  am oun t o f mo ney inv olv ed 
as  $50,000, th e actu al am oun t m or e nea rly ap pro xim at ed  $70,000, as  I ha ve  
m en tion ed  abov e.

T he Co ng ress iona l Re co rd  conta in s ad di tiona l m ate ri a l of  in te re st  he re  
an d I qu ot e th e fo llo wing e xce rp ts  :

M ar ch  31, 1937, Sen at or s W he el er , of  M on tana , Le wi s, of  Il linois , an d Barkley , 
of K en tu ck y,  mad e th e fo llo w in g st a te m ents  on th e  floor of th e  S en at e:

“Mr. W heeler . Mr.  P re si den t,  on  T hurs day  of  la s t we ek, th e se ni or  Se na to r 
from  Id aho  (Mr. Bor ah ) p re se nte d  a re so lu tion  d ir ec ting  th e  Com mittee  of 
In te rs ta te  Co mm erce to  in quir e in to  th e  re fu sa l of  th e  tr u st ees of  th e Ch ica go  
G re at W es te rn  R ai lroad  to  pay  cert a in  aw ard s m ad e by th e N at io nal  Rai lroa d 
A dju st m en t Boa rd  in fa vor of  employ ee s wh o a re  mem be rs  of  f ive of  t he st andard  
ra il ro ad  la bor or ga ni za tion s— th e  Eng in ee rs , th e  Fir em en  an d  En gine men , th e 
Con du ctor s,  th e  Tra in m en , and th e  Sw itc hm en ’s Un ion of  N ort h  Am eri ca . Th e 
re so lu tion  ca me be fo re  th e  co m m it tee,  an d we  a re  ab ou t to  ta k e  i t  up  an d se t it  
do wn  fo r heari ng ; but  I am  g la d  to  be  ab le  to  re port  th a t sinc e th e Sen at or  
fr om  Id aho  in tro du ce d his  re so lu tion  th e  tr ust ees of th e  Chica go  G re at  W es te rn  
R ail ro ad  ha ve  a gr ee d to  p ay  th e  aw ard s in fu ll  th us en di ng  th e  unfo rt unate  con­
tr ov er sy . I ha ve  no do ub t th a t th e  ac tion  of  th e  Sen at or fr om  Id ah o in ca lli ng  
th e  m a tt e r to  th e  at te n ti on  of  th is  body  had  a m os t who leso me inf luence , an d 
contr ib ute d  m at er ia lly  to th e  re su lt  achiev ed . In  fa ct , I am  su re  it  w as  the only 
th in g  th a t com pelled th e tr u s te es  to  ag re e to  se tt le  on th e bas is  on  wh ich  th ey  
w er e ju s tl y  e nt it le d to  se ttl e.

“T he am ount inv olv ed  in  th is  cas e w as  not  g re a t— ap pro xim at el y  $50,000— 
but t h e  pr in ci pl e w as  of  m ajo r i m po rtan ce .

“W he n Co ng ress en ac te d th e  am en de d R ai lw ay  Lab or  Act  a few yea rs  ago,  
we  en de av or ed  to  se t up  m ach in er y  which  wou ld fa c il it a te  th e  speedy  ad ju st ­
m en t o f di sp ut es  be tw ee n th e  c a rr ie rs  an d th e ir  em plo yees.  T he law  recogniz es 
in  th e  m os t de fin ite  w ay  th e  ra il ro a d  w or ker ’s ri g h t to  jo in  th e  la bor or ga ni za ­
tion  of  h is  cho ice . I t  ba ns  co mpa ny -s up po rted  un io ns  an d outl aw s th e vic iou s 
‘ye llo w- do g’ co nt ra ct . F in al ly , i t  se ts  up  w hat th e Sen at or from  Id ah o,  in  his 
re so lu tion , ve ry  ha pp ily de sc ribe d as  ‘a su pr em e co urt  fo r ra il ro a d  labo r. ’ We  
m ay  la te r wish  to  de st ro y al l th e  c o u r ts ; bu t th e  ac t se ts  up  w h at is com monly  
re co gn ized  by th e ra il ro ad  em pl oy ee s as a su pr em e court  fo r ra il ro ad  lab or . 
T his  is  w ha t is  kn ow n as  th e  N ational R ai lr oa d A dj us tm en t B oa rd . I t  co ns is ts 
of  36 mem be rs,  18 se lecte d by th e  ca rr ie rs  an d 18 by th e st an d ard  ra il ro ad labo r 
or gan iz at io ns.
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“W he n a  di sp ut e ari se s co nc er nin g th e pr oper  in te rp re ta ti o n  of  an  ag re em en t 
en te re d  in to  be tween a c a rr ie r and  a un ion th e  law co nte m pla te s th a t th e  re p re ­
se n ta ti ves of  t he  c a rr ie r and  th e  un ion sh al l en de av or  to  r eac h an  unde rs ta ndin g. 
I f  th a t prov es  im possi ble , th en  an  ap pea l m ay  lie ta ken  to  th is  su pr em e co urt— 
a tr ib u n a l mad e up  of eq ual  num ber s of  re p re se n ta ti ve (s ic ) of  th e ca rr ie rs  an d 
th e em ploy ee s—a nd a ll  me n th oro ug hl y fa m il ia r w ith  every  ph as e of  ra il ro ad  
wor k.  Sh ou ld  th a t tr ib unal be co me dead lock ed , a  re fe re e m ay  be ca lle d in.

“I t  is  dif ficult  to  im ag in e a  fa ir e r,  a sa ne r,  metho d of  ad ju s ti ng  in dustr ia l 
dis pu te s.  T hat th e sy stem  h as  wor ke d is ev iden ce d by th e fa c t th a t th er e has  
be en  no  se riou s in te rr up ti on  o f in te rs ta te  tra ffi c sinc e th is  sa lu ta ry  law  w as  
en ac te d.

•T he N at io na l R ai lr oad  A dju st m ent Boa rd  has  re nde re d a g re a t nu m be r of  
de cision s. Some were in  fa vor of  th e un ion s, and som e w er e in  fa vor of  th e  ca r­
ri er s.  As I unde rs ta nd , th e uni ons  in ev ery ca se  ha ve ac ce pt ed  th e ver dic t of  
th e B oa rd . In  som e cas es  th e c a rr ie rs  hav e not.

“P erh aps th e mo st fl ag ra n t ex am ple  of a c a rr ie r’s a tt em p t to  flo ut  de cision s 
of  th e  N at io na l R ai lr oad  A dju st m en t Boa rd  is to  be fo und in  th is  ca se  on th e 
Ch icag o G re at W es te rn . The  a w ard s  were m ad e la s t June  an d Ju ly . The y in ­
vo lve d a  nu m be r of  in di vi du al  gr ie va nc es . Th e em ploy ees w er e so  cl ea rly ri gh t 
th a t in  on ly  one  in st an ce  did  th e  B oar d find it  ne ce ss ar y to  ca ll in  a  r ef er ee .

“N ev er thel es s,  th e tr ust ees re fu se d to  pa y th e aw ar ds.  I am  in fo rm ed  th ey  
even  ap pe al ed  to  Fed er al  Ju dge  C har le s E. W oo dw ard,  th e  ju dge re sp on sibl e fo r 
th e ir  ap po in tm en t. Ju dge W oo dw ar d mad e th e gra ve m is ta ke of  ad vi sing  th e  
tr u st ees th a t it  was  not  nec es sa ry  fo r them  to  pay  th e aw ard s unti l th ey  w er e 
in s tr uc te d  to  do so by a  cou rt  o f co m pe te nt  ju ri sd ic ti on , no tw it hst andin g  th e fa c t 
th a t he  hi m se lf  was  a  court  o f co m pe te nt  ju ri sd ic ti on . Of  co ur se , th a t m ea nt 
a la w su it , an d th e  uni on s ve ry  pr op er ly , in my  ju dgm en t,  re fu se d to  bec ome 
part ie s to  long  and e xp en sive  l it ig ati on .

"T he y he ld  th a t if  th e aw ard s of  th e  N at io nal  R ail ro ad  A dju st m en t Boa rd  
w er e no t a cc ep ted an d if  c a rr ie rs  pers is te d  in  appea ling t o th e  c ourt s th e  el ab ora te  
sy st em  w hi ch  Co ngres s had  de vi se d fo r th e ad ju s tm en t of  d is pu te s be tw een car­
ri e rs  and  th e ir  em plo yees  wou ld  he  wea ke ne d an d po ss ib ly  de st ro ye d.

“ So th e un ions  po lle d th e ir  nu m be rs , an d th e  m em be rs  vo ted to  st ri ke if  th e 
tr u st ees di d no t ac ce pt  th e  a w a rd s  mad e by th e  N at io nal  R ail ro ad  A dj us tm en t 
Boa rd . A t th a t po in t th e  P re s id en t of  th e U ni ted S ta te s ap poin te d  an  em er ­
ge nc y B oa rd  to  in qu ir e in to  th e  fa cts , an d th a t Boa rd , fin ding  th e  fa cts  suIh 
st an ti a ll y  a s  I ha ve  s ta te d  th em , en de av or ed  to  per su ad e th e  tr ust ees to  en te r 
in to  f re sh  ne go tiat io ns  w ith th e unio ns’ r ep re se nta tives .

“T hes e ne go tiat io n dr ag ge d,  an d  a few  da ys  be fo re  th e  S enato r from  Id ah o 
in tr od uc ed  hi s re so lu tion  th e tr u s te e  su gg es ted  th ey  wo uld se tt le  on  th e ba si s 
of  10 cen ts  on  th e do lla r. Of co ur se , th e  u ni on s re je ct ed  th a t offer, an d now  th e 
tr u st ees hav e pa id  100 ce nts  on  th e  do lla r.

“I n  m y j ud gm en t t he y pai d  i t on ly  b ec au se  of  th e fa c t th a t th ey  w er e th re ate ned  
th a t an  in ve st ig at io n in to  th e who le  m a tt e r wou ld be  ta ken  up by th e  Com mittee  
on  In te rs ta te  Comm erce.

“A ll th ro ugh  th es e pr oc ee di ng s th e  re pre se nta tives  of th e unio ns  ex hi bi te d th e 
pat ie nc e and good j ud gm en t whi ch  we  h av e com e to as so ci at e w ith th e  le ad er sh ip  
of th e st an d a rd  ra il ro ad  la bor or ga niz at io ns.  So re ly  prov ok ed , th ey  m ig ht  ha ve  
or der ed  th e  st ri ke  which  th e ir  m em be rs  ha d auth ori ze d th em  to  ca ll.  H ad  th ey  
do ne  th a t,  we  wo uld  ha ve  had  an o th e r se rio us  in d u s tr ia l st ru ggle  on  our ha nd s,  
and a ll  be ca us e tw o tr ust ee s,  ap poin te d  by a F edera l co ur t,  re fu se d to  comp ly 
w it h  th e  le tt e r an d sp ir it  of a  la w  which  has wo n su ch  w id es pre ad  ap pr ob at io n 
th a t ev en  th e N at io nal  Ass oc ia tio n of  M anufa ct ure rs —a n org an iz at io n no te d 
fo r it s op po si tio n to  tr ad e  uni on is m — has  su gg es ted th a t it  m ig ht be us ed  as a  
mo de l fo r a Fed er al  la w  to  g ov er n a ll  in du st ri es .

“I  am  su re  we a re  al l g la d th e  tr u st ees of  th e  Ch ica go  G re at W es te rn  ha ve  
re tr ea te d  from  th e ir  unt en ab le  pos it io n.  I t is to  be ho pe d th a t th e  m an ag em en ts  
of  o th er ra il ro ads will  fo llo w th e ir  ex am ple.

“W e ca nnot aff ord to perm it  th e  am en de d R ai lr oad  Lab or  Ac t, or  an y of  it s 
es se nti al  fe at ure s,  to  be  w ea ke ne d o r de st ro ye d by  sh ort si ghte d  em ploy ers wh o, 
in  o rd er to  ga in  a te m por ar y advanta ge, ar e  w ill in g to  in vite an  in dust ri a l w ar .

“O f co ur se , we  shou ld  ta ke  e xac tl y  th e  sam e a tt it u d e  t ow ard  th e un ions  sh ou ld  
th ey  a tt em p t to  sc utt le  th is  be ne fici en t legi slat io n.  Ther e is  not muc h danger  
of  th a t ho wev er . I t is to  th e ir  c re d it  th a t th e st an d ard  ra il ro ad-l abor org an iz a­
tio ns  sp on so re d th e am en de d R ail w ay  Lab or  Act— th e le gi sl at io n w ith which  th e  
co untr y  is  n ow  so  p lea sed.  I am  s u re  the y will  n ev er  do a ny th in g  t o  je opar diz e th e 
s tr u c tu re  t hey  as si st ed  in  e re ct in g.
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“I am sure tha t if other indust rial organizations and other unions would 
adopt the same methods which have been adopted by the railroad  brotherhoods 
and the railroads, many indu stria l disputes, such as those from which the country 
is now suffering, would be avoided, and we would generally be in a very much 
happier and be tter state.

“Mr. Lewis. Mr. President, permit me to say, in connection with the remarks  
of the  able Senator from Montana (Mr. Wheeler), tha t this subject ma tter arose 
in a jurisdiction which I have the honor in par t to represent. When the able 
Senator from Idaho (Mr. Borah) presented his resolution, I assumed then to 
state to the Senate that I had been informed tha t the difference between the 
company, the trustees, and the men was very slight, and I felt tha t it could be 
composed, but tha t there  was a difference as to the facts. The Senator from 
Idaho stated he was quite sure the resolution would give opportunity of investi­
gation which would reveal the real facts.

“Since then, while I have been in the Senate, I have been advised by the 
trustees and the counsel for the companies that a composure has been effected, 
as the Senator from Montana has just  related, and I am pleased to join with 
him and with the officers of the company likewise in felicitations tha t complete 
peace and mutual confidence have followed between the company and i ts men.

“Mr. Wheeler. Mr. President, I wish to say just a  word. An award was made 
by the board and the company offered 10 cents on the dollar in settlement of it.  
The I’resident of the United States appointed a mediation board, and still the 
company refused to settle.  It  was only a fter a resolution was introduced in the 
Senate for an investigation of the situation tha t the Chicago Great Western 
finally paid the award, which had been made sometime last June.

“I hope that when other  disputes of this kind arise the parties will settle them 
among themselves, following an award by the Board, regardless of whether the 
award is in favor of the unions or in favor of the companies, and th at it will not 
be necessary every time, in order to get them to settle the award, to have a reso­
lution introduced in the  Senate for  an investigation of the situation.

“Mr. Tydings obtained the  floor.
“M r. Barkley. Mr. President-----
“The Presiding Officer. Does the Senator from Maryland yield to the Senator 

from Kentucky?
“Mr. Tydings. I yield.
“Mr. Barkley. I cannot let the opportunity pass without jus t a word of gra ti­

fication over the result  of this  legislation, not only before the Supreme Court but 
in its operations throughout the country. The cause of my gratification is tha t 
it was my good fortune to introduce in the House of Representatives the bill, like 
the one introduced in the Senate  by Senator Howell, of Nebraska, and which be­
came known throughout the country then as the Howell-Barkley bill. The rai l­
roads desperately fought the measure in the House at  tha t session, and were 
able to defeat it, but at  the end of the session it  was suggested by Members of 
the House and the Senate that  the railroads and thei r employees get together 
during the recess of the Congress and see whether at the  next session legislation 
of this character might not be enacted without serious opposition.

“As a result of th at suggestion, the railroads and the ir employees, af ter many 
conferences during the recess, came to an agreement on the principle of the 
original bill, with very slight amendments, and the bill was enacted a t the next 
session of the Congress. It  is gratifying to all those who had any hand in the 
enactment  of the law th at it has been one of the most successful laws for set tling 
labor  disputes that has ever been placed on the  statu te books of the United States.

“It  is to the credit of both the railroads and the employees that  they have in 
most cases tried in good fa ith to observe the spir it of the law. We all know th at 
the standard railway brotherhoods are among the highest  class of organized 
employees in the United States,  and the success of the law and its final j ust i­
fication before the  Supreme Court in a unanmious decision offer hope that  in the 
near  futu re we may be able to work out legislation which will solve all other  
industria l disputes with as much efficacy and with as much peace and lack of 
disturbance.

“Mr. Wheeler. Mr. President, I do not think the Senator from Kentucky was 
in the Senate when I first spoke, but he re freshes my memory. After the rai l­
road brotherhoods and the railroads  agreed upon this part icular piece of legis­
lation and both sides came before the Committee on In ter sta te Commerce of the  
Senate, the attorney for the National Association of Manufacturers came before 
the committee and opposed the proposed legislation, notwiths tanding the fact 
that both sides had agreed to i t. Now we find the National Association of Manu-
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fa c tu re rs  la udin g th e law , st a ti ng  th a t i t  is  a good law  an d th a t it  ought to  be 
wor ke d ou t in  in dust ri a l org an iz at io ns.  I am  ex trem el y gla d to  se e th a t th e 
N at io na l A ss oc ia tio n of  M anufa ctu re rs  ha ve  fin ally seen  th e  li ght and a re  co ming  
to  t he  co nc lusion  th a t th is  is  a  good  l aw .”

Al l of  th is  ca me to th e  li gh t again  a f te r  Refer ee  Hor nb ec k su st a in ed  tim e 
cl ai m s in  T h ir d  Div isi on  A w ar d No. 9221, in  Feb ru ar y of 1960. T he c a rr ie r ca me 
ba ck  to  th e  T h ir d  Div isi on  re quest in g  an  in te rp re ta ti on  of  th e  op in ion an d 
fin din gs . T he in te rp re ta ti on  by  th e  re fe re e reaf fir med  su s ta in in g  of th e tim e 
claims, re je cti ng  ar gu m en t an d ev id en ce  th e ca rr ie r so ugh t to  in je c t in to  th e 
ca se , go ing to  th e m er it s of cl ai m s fo r se para te  pa ym en t fo r ea ch  w her e more 
th an  on e vi ola tion oc cu rred  duri ng th e  to u r of dut y of  a p a rt ic u la r cl ai m an t.  
How ev er , th e  re fe re e ob viou sly  su gg es te d th a t th e  c a rr ie r re fu se  to  comp ly w ith 
th e  a w ar d,  w ith  t h e  th oug ht  t h a t it  c ou ld  m ak e it s co mplete  am en de d ca se  du ring 
de  nov o pr oc ee di ng s wh ich  wou ld al lo w  en fo rc em en t ac tion on th e  p a rt  of  th e 
or gan iz at io n,  if  it  w en t to court  under se ct ion 3, fi rs t (p ) of th e  ac t. Lab or  
Mem be r J.  W.  W hi te ho us e w ro te  a sp ec ia l co nc ur ring  op in ion in  answ er  to th is  
co nd uc t on th e  p a rt  of  th e re fe re e,  an d  in it  re pr od uc ed  th e m ate ri a l qu oted  
ab ov e in  co nn ec tio n w ith  Res ol ut io n SR -1 01  of M arch  25, 1937. T his  is  br ou gh t 
to  yo ur  a tt en ti on  as a source  fo r th e quota ti ons an d ex ce rp t I hav e m ad e he re in  
sinc e th e Con gr es sion al  Re co rd  may  no t be re ad ily av ai la bl e.  I t is iden tif ied as  
in te rp re ta ti on  No. 1 to  aw ar d  No. 9221 of  th e  T h ir d  Div is ion,  NR AB , do ck et 
No. TE -837 5,  s eri a l No. 185.

Th e Sen at e re so lu tion  an d re la te d  handli ng  by th e  Sen at or s in M arch  of  1937 
is, of  co ur se , di st in gu is hab le  from  en fo rc em en t pr oc ee di ng s such  as we a re  now 
be ing fo rc ed  to  in s ti tu te  w he re  c a rr ie rs  re fu se  to comp ly  w ith a su st ai ni ng  
aw ar d. How ev er , th e th ought oc cu rs  to  m e th a t thos e of  y ou  invo lved  in  en fo rce­
m en t ac tion s m ay  be ab le  to  m ak e go od  us e of it  as  you r ju dgm en t di ct at es .

B. W. F er n,
Vice Pres iden t, Brotherhood of Rai lroa d Tra inmen;  Labor  Member, Fir st 

Division, National Railroad A dju stm en t Board, Chicago, III.
Note.—In ves tigat io n  was  mad e to det er m in e th e fin al ou tcom e of  th e tim e 

cl ai m s su st ai ned  by  aw ar d No. 9221 and  Mr. W hi teho us e ad vi se d th is  office De ­
ce mbe r 18 th a t up on  re ce ip t of  th e  in te rp re ta ti on  an d th e  sp ec ia l co nc ur renc e,  
th e  ra il ro ad  pai d  th e cl aim s on th e basi s pr es en ted w ithout fu r th e r ob jec tio n.  
The  am ou nt o f m oney in vo lved  w as  a ppro xim at el y  $4,070. B.W.F.

E x h ib it  No. 13

Nation al  R ailroad A dj ust m en t Board,
F ir st  D iv is io n ,

Augus t 9, 1963.
Ho n. J oh n Bel l W il li am s.
Chairman, Subcommittee  on Tra nsporta tion  and Aeronautics,
House  Office Building, Washington, D.C.

Dear Congressma n W il li am s : I hav e rece ived  a  cop y of  th e A ugu st  6, 1963, 
le tt e r to  C hai rm an  O’Nei ll of  th e N at io nal  M ed ia tio n Boa rd , ov er  th e si gnatu re  
of  C. A. Co nw ay , Vice C ha irm an  fo r th e  c a rr ie r mem be rs  of th e  N at io nal  R ai l­
ro ad  A dju st m en t Boa rd , fu rn is h in g  re p li es to  you r le tt e r of Ju ly  11, 1963, re  
co nd it io ns  on  th e  N at io na l R ai lr oad  A dju st m ent Bo ard.

The y ex pr es s di ff er en t co nc lusion s fr om  thos e in my le tt e r of  Ju ly  31 an d 
ac co m pa ny ing re por t,  on th e sa m e su b je ct m at te r.  I ca ll you r p a rt ic u la r a tt en ­
tio n to th e fa c t th ey  ha d my repl y w he n m ak in g th ei rs , and do no t contr over t 
no r de ny  a nyth in g  I  h ad  to  sa y.

The  re pl ie s of th e  ca rr ie r mem be rs  to  th e  fi rs t th re e  qu es tion s re quir e  no 
commen t. T ak in g  up  th e an sw er s,  co mmen cing  w it h  th a t to  qu es tion  No. 4 :

The  se ns e of th e  second  para g ra ph  th ere o f is th a t be ca us e th ere  has bee n a 
co nst an t fl uc tu at io n in th e ba ck log of  case s on  th e F ir s t Div isi on , “ th ere  is  no 
re as on  why  th e  p re se n t up w ar d tr en d  sh ou ld  co nt in ue .” Th e ra ti ona le  of  th is  
es ca pe s me.  My  re pl y to qu es tio n No. 4 ex p la in s in de ta il  why  th e b ac klog  ex is ts  
and  why  it  is grow ing.  The  c a rr ie r m em be rs  ha d a cop y of my  fu ll  re port  in  
th e ir  ha nds whe n pre par in g th e ir  own  and  t h e  b land  st a te m ent qu ot ed  ab ov e doe s 
not  ch al le ng e w hat I ha d to  sa y.  The y go on to  re m ark : “On th e con tr ary , it  
w ou ld  see m re as ona ble  to co nc lude  th a t by  de te rm in ed  ef fo rts th e part ie s can 
ag ai n su bst an ti a ll y  redu ce , an d ev en  e li m in ate  comp let ely , th e ba ck log by  ad opt­
ing metho ds  whi ch  ha ve  he re to fo re  been  use d.” The  s ig ni fi ca nt  f ac ts  to  not e are
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th a t w hi le  th e back log  has  st ead il y  incr ea se d,  th e nu m be r of ca se s decid ed  
de cr ea se s an nu al ly .

Suff ice it  to po in t ou t th e ba ck log gr ew  in th e fa ce  o f th os e “m etho ds ” a nd  th a t 
al l ef fo rt s to indu ce  th e  c a rr ie r  mem be rs  to  co op er at e in so lv in g th e pro ble m 
ha ve  been rebuff ed . T h is  office and  th e he ad s of th e  five  or gan iz at io ns  re pre ­
se nt ed  on th e F ir s t D iv is ion have tr ie d  re pe at ed ly  duri ng  th e la s t 8 ye ar s o r so, 
to  i>e rsu ade th e  ra il ro ad  m an ag em en ts  an d th e ir  me n on th e  NR AB  to ta ke ap ­
p ro p ri a te  ac tio n,  w ith  no succ es s.

T he  th ir d  para gra ph  of th e  c a rr ie r  m em be rs’ re pl y has  to  do w ith th e si tu at io n 
on th e  T h ir d  Di vis ion  an d s ta te s : “ I t  is anti ci pat ed  th a t by re as on of proc ed ur es  
de sc ribe d in  th e an sw er  to  qu es tion  No. 5, th e  ba ck log  will  be su bs ta nt ia lly 
re du ce d pr og re ss iv ely duri ng th e  coming mon ths, w ith th e ex pe ct at io n th a t th e 
D iv is ion will  be on a cu rr en t basi s in  th e near fu tu re .”

A ft e r ci ting  sect ions  of  th e  R ai lw ay  Lab or  Act “d es ig ne d to  ex pe di tio us ly  
di sp os e of” th es e cases , it  is  sa id  th e  pr oc ed ur es  m en tion ed  “h av e been used  
from  tim e to  tim e, an d a re  st il l be ing us ed ” to  ac co mpl ish th e pu rpose. Th ey  
s a y : “ I t w as  by use of  su ch  pro ce du re s as  prov ided  in  th e ac t th a t th e se rio us  
ba ck log of  th e F ir st  Div isi on  h as  be en ” redu ce d from  th e 6,033  ca se s pe nd ing 
in  1042  to  th e  3.703 now  on  han d . Ref er en ce  to  th e ir  ex h ib it  A wi ll sho w th a t 
du ri ng  th e  pe rio d men tio ne d,  th e  Div is ion decid ed  13,245 d is pute s whi le  13.326 
ca se s w er e w ith dr aw n by th e p a r t ie s ; th a t in  sp it e of  th e  fa c t as  man y ca ses 
w er e w ithdra w n as  were de cide d,  th e  back log  st ea dily  in cr ea se d fro m 2,321 in  
1046- 47 to  th e pr es en t 3,703.

Ad d to  th is  th e fu r th e r fa c t th a t ab so lu te ly  no  ac tion  has been ta ke n to  
corr ect th e si tu at io n al th ou gh  re peate d  ef fo rts  ha ve  been  mad e,  se ve ra l by dir ec t 
ap pr oac h to  th e ca rr ie r m em be rs  them se lves , an d continuat io n  of  ex is ting  
tr ends mea ns  we  ha ve  25 years  of wor k on our ha nd s ri g h t now , th ere  is  no 
fo undat io n  fo r th e  opinion  we  w il l sh ort ly  br in g our  af fa ir s to  a curr en t ha nd ling  
bas is  and st ay  th a t wa y. In  sh ort , th e  f acts  show  th e  ba ck log has  bee n st ea di ly  
gr ow in g sin ce  1947 an d th is  is  no t af fecte d by po in ting  out we ha d mo re ca se s 
on  hand  in 1942 th an  we  do to day . Th e reco rd  sh ow s we  ha ve  rec eive d an  
aver ag e of  les s ca ses per  y ear th a n  th is  B oa rd  us ed  to  de cide  an nu al ly , fro m 
1955 to  th e  pr es en t tim e,  w her ea s th e pro du ct iv ity in  ca se s de cide d has  drop pe d 
fr om  an  av er ag e of 994 per  y ea r to  163 fo r th e ca le ndar  year 1962 an d 94 fo r 
th e  f ir st  7 m on th s o f 1963.

T he  ca rr ie r mem be rs  th en  d is cu ss  es ta bl is hm en t of  th e su pp le m en ta l bo ard on 
th e  T h ir d  Di vis ion  an d sa y it  “has re su lted  in do ub lin g th e  outp ut of  aw ar ds 
on th e  T hird  D iv is ion” ; th a t “t he  ba ck log has  a lr ea dy sh ow n a drop  an d it  
is be lie ve d th a t th e  re du ct io n in  th e  nu m be r of  pe nd in g ca se s w ill  co nt inue , w ith  
th e  pr ob ab il ity  of  e lim in at in g  th e  back log in th e  near fu tu re .”

App en de d,  he re to , is  a  st a te m en t of  th e  per fo rm an ce  of  th e  Second . Thi rd , 
and F ou rt h  Di vis ion s, NR AB , ex ce rp te d  fro m pa ge s 86 an d 87 of  th e  28tli  Ann ua l 
R eport  of  th e  Nat io na l M ed ia tion  Boa rd , pre su m ab ly  re flec ting  dat a fu rn is he d 
by th e  re sp ec tiv e Div isi on s, as to  th e ir  fu nc tion in g fo r th e  yea rs  1958 th ro ug h 
1962. (W e ha ve  no t rece ived  th e  re port  fo r th e  fiscal y ear 1962-63  as of  th is  
d a te .)

T he  T h ir d  Divi sio n su pple m en ta l bo ar d comm enced fu nct io nin g Ju ne 1, 1961. 
The  re port  show s th a t th e  T h ir d  Div isi on  ba ck log in cr ea se d fr om  2,102 in 1958 
to  2.646  i n 1961, a nd  th a t it  fu r th e r  in cr ea se d to  2 .731 in 1962. C arr ie r mem be rs’ 
ex hib it  B giv es us th e 1962- 63 j>erform ance an d show s 786 ca se s decid ed  by 
aw ard s; 126 w ith dr aw n w hi le  779 w er e dockete d, giv ing a ne t redu ct io n of  th e 
ba ck log of  133 cases . Assum ing th is  re du ct io n w er e to  re m ai n  co ns tant , eve n 
to  i ncr ea se  to.  sa y 200 p er  yea r, w it h  a  b acklog  of 2,598, it  w ou ld  s ti ll  re qu ire ab ou t 
13 years  to  br in g th e T hir d  D iv is io n up  to  da te .

T he op tim is tic  ou tlo ok  of  th e  c a rr ie r mem be rs  as p ert a in s to  th e re du ct io n 
of  th e  back log s on th e  F ir s t an d  T hir d  Div isi on s do es  not fin d su pp or t in  th e 
fa cts .

The  an sw er  to  qu es tio n No.  5 co nc lude s by  say in g : “T he ap pro pri at e com ­
m it te es re pr es en ting  th e  la bor org an iz at io ns an d th e  ra il ro ads a re  co nt in uing  
th e ir  st udy  of  th e ba ck log on th e  F ir s t Div is ion.” I hav e al re ad y giv en an  
ac co unt of  o ur  e ffor ts to  bre ak  th e  b lock ad e on th e  F ir s t D iv is io n ; th e ex ch an ge s 
of  c or re sp on de nc e w ith  th e c a rr ie r  mem be rs  sp ea k fo r th em se lv es . Th e id en ti ty  
of  th e  “a ppro pri at e co m m it te es ” is  un kn ow n to  th e au th or of th is  le tt er no r is  
he  aw are  of  an y co nt in ui ng  st udy  of  th e  ba ck log by an y co mmitt ee  jo in tly  
re pre se n ti ng  th e five org an iz at io ns an d th e  m an ag em en ts .

T he an sw er  to  qu es tio n No. 6 is  a st a te m ent of  fa c t;  th e  p ic tu re  re pr es en te d 
bears  ou t cr it ic ism  ex pr es se d by  ra il ro adm en  th ro ughout th e  N at io n an d ne ed s 
no  fu r th e r  com me nt.



RAILWAY LABOR ACT AMENDMENTS RELATING TO NRAB 85

T he  answ er to  qu es tio n No. 7 is  co rr ec t in th a t th e  D iv is io ns  do no t m ain ta in  
re co rd s of  comp lia nce or no nc om pl ianc e w ith our aw ar ds.  The  la tt e r p a rt  
st a ti ng  th e  aw ar ds a re  consi st en tl y  comp lied w ith  an d th a t it  is  ra re ly  ne ce s­
sa ry  “f o r th e  em plo yees to  re so rt  to  th e court s” ca nn ot  be ac ce pt ed . T his  en ti re  
m a tt e r w as  ha nd led th oro ug hly  w ith to p re p re se n ta ti ves of  th e  ca rr ie rs  in  
m ee ting s comm encin g in m id -D ec em be r 1962, a t which  tim e it  w as  br ou ght out 
th a t ap pr ox im at el y 80 aw ard s of  th e se ve ra l D iv is io ns  had  not been  comp lied 
w ith . T he reply of  J u ly  31, 19G3, li st s spe cif ic nu m be rs  of F ir s t Div isi on  aw ard s 
invo lv ed  an d,  pr es um ab ly , th e  re po rt  of th e la bor  mem be rs  of  th e  oth er  th re e 
D iv is io ns  w ill  c ite  th ei rs .

T he  answ er  to  qu es tion  No.  8 rec om men ds  a ha nd s-of f, do -nothing  po lic y 
to  w hi ch  I ca nn ot  su bs cr ibe.  All ef fo rts  which  ha ve  been  under ta ken , e it her 
w ith  th e  ca rr ie r mem be rs  th em se lv es  or  th ro ugh  th e ir  em ploy ers, ha ve  fa iled . 
N ote th e  to ta l ab senc e of  any p ra c ti ca l su gg es tio n fo r im pr ov in g co nd ition s.

I t  is no t my  pu rp os e to  en ga ge  in  a ru nn in g ex ch an ge  of  co rres po nd en ce  bu t I 
th ough t it  ne ce ss ar y to  ca ll th e  fa c ts  he re in  co nt ai ne d to  your at te ntion , p a r­
ti cu la rl y  in  vie w of  th e  co m pl et e si len ce  of  th e  c a rr ie r mem be rs  w ith  re fe r­
en ce  to  th e  tr u th  and  a cc ura cy  o f w h at I ha ve  a lr eady  said.

Y ou rs  ve ry  tr uly ,
B. W.  F ern,

L a lo r  Me mb er , F ir st  D iv is io n,  N R A B , R ep re se nt in g th e  Bro th er ho od  of  
Rail ro ad  T ra in men .

cc:  F ra nc is  A. O’Nei ll, Jr .,  N ati onal M ed ia tio n B o ard ; Hon . W il liam  G. Bray,  
Con gr es s of  th e U ni ted S ta te s,  H ou se  of R ep re se nta tives , W as hi ng to n,  D .C .; 
C har le s Lun a,  pr es id en t, B ro th er hood of R ai lr oad  T ra in m e n ; A. H. Ch eser,  
N.L.R. , B ro th er ho od  of  R a il ro ad  T ra in m en; J.  B. Zi nk , ch ai rm an , NRAB; 
ca rr ie r mem be rs,  F ir s t D iv is io n ; la bor me mbers,  F ir s t Div isi on .

Cases  D ocketed and D isp os ed  of by th e Nation al  R ailroad Adj us tm en t 
B oard, F iscal  Years 1935 T hr ou gh  1962, I nc lu siv e, as  R eported at I’. 86, 
28 th  Ann ua l R eport of th e  N ational Mediation Board, for th e F iscal  
Year E nded J un e 30, 1962

Ca ses  di sp osed  o f by  r en di tion  o f aw ard s or by th ei r w it hdra w al pr io r to decis ion , 
fo r  t he  y ea rs  1958 th ro ugh 1962 and  a  to ta l, 1935 th ro ug h 1962

2D  D IV IS IO N

1958 1959 1960 1961 1962 T ota l
(1935-62)

W it h o u t re fe re nc e ___________________ 7
259
99

3
269
111

7
110
105

8
270

15

13
165

18

682
2,499

801W it h  re fe re nce ___ _______________________
W it h d ra w n _____________________________

T o ta l______________________________ 365
268

383
282

222
365

293
288

196
379

3,9 82
B ac kl og  __ __ __ __ __ __  _ _ _ _ _ _ _

3D  D IV IS IO N

W it h o u t re fe re nc e ______________________ 14 10 3 17 10 849
W it h  r ef er en ce  . .  __________________  _ 311 233 309 342 534 7,4 39
W it h d ra w al___________________________ -- 80 221 312 127 144 2,3 16

T o ta l____________ ____ ____________ 405 464 624 486 688 10,604
B ac kl og  _____________ ____ ___ _ __ 2,1 02 2,408 2,399 2,646 2,731

4 T H  D IV IS IO N

W it h o u t re fe re nc e ______________________ 0 4 18 13 8 287
W it h  r ef er ence . _________________________ 74 85 41 33 73 1.041
W it h d ra w n ---------------------- ---------------------- 26 22 15 35 38 331

T o ta l _____________________________ 100 111 74 81 119 1.6 59
Bac kl og  __  __ ______  ____________ 48 83 89 106 113
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E xhib it  No. 14
T h e  W hit e  H ouse,

Washing ton,  May 6,196$.
H on . F rancis A. O’Neil l , Jr .,
Chairman, National Mediation  Board,
'Washington, D.C.

D ear Mr. Cha ir man  : Y our  re pl ie s to  my  re qu es ts  fo r re port s on effic iency, 
econom y, an d pe rs on ne l ce il in gs  in yo ur  ag en cy  ha ve  been  ca re fu lly  rev iew ed .

I t  is  my  earn est  de si re  th a t  yo u co nt inue  to  se ar ch  fo r and ta ke ad van ta ge of 
ever y  op po rtun ity to ac hi ev e re du ct io ns  in you r m an po w er  an d mo ney re quir e­
m en ts .

O ur goal of  th e ut m ost  eff icienc y an d econom y in  th e co nduct  of  go ve rn m en ta l 
p ro gra m s ca n be a tt a in ed  on ly  by per si st en t at te ntion . The  N at io na l R ai lr oad  
A dju st m ent Boa rd  sh ou ld  se ek  mea ns  to  im prov e it s pr oc ed ur es  in o rd er to  
re duce  it s back logs  to  m an ag eab le  prop or tio ns . The  c a rr ie rs  an d un ions  shou ld  
als o  give  se riou s consi der at io n  to a ll  fe as ib le  mea ns , in cl udin g us er  ch ar ge s an d 
o th e r legi sl at iv e am en dm en ts , to  has te n gr ie va nc e se tt le m en ts . I ur ge  you to 
co ntinue yo ur  ef fo rts  to  th es e en ds  an d to  re port  to  me  as soo n as  po ss ible on th e 
re su lt s  ob tai ne d.

Sin cere ly, Lyndo n B. J oh ns on .

E xhib it  No. 15

Nationa l R ail wa y L abor Confere nce ,
Chicago, III., July  28,1964.

M r.  C harles  L u n a ,
Pres iden t. Brotherhood of  Rai lroad Trainmen,
Cleveland, Ohio.

D ear Mr. L una  : On Ju ly  16, ch ai rm en  o f th e C arr ie rs ’ T e rr it o ri a l Com mittee s 
fo r  th e Nat io na l R ai lr oad  A dju st m ent Boa rd  m et  w ith re pre se nta tives  of  Eng i­
ne er s,  Fi remen , Con du ctor s,  & Sw itc hm en ’s Union  of  N orth  Ame ric a to di sc us s 
w ay s an d mea ns  to  el im in ate  th e back log of  ca se s pe nd ing be fo re  the F ir s t D iv i­
sion  and keep t he  D iv is ion on  a  c u rr en t b as is  in  the fu tu re .

I t  w as  a gr ee d by  th os e p re sen t th a t it  wo uld  pr ob ab ly  be ne ce ss ar y to es ta bl is h 
su pp le m en ta l bo ar ds  to  ta ke  ca re  of th e ba ck log  now ex is ting , howe ver, p ri o r 
to  ta kin g ac tio n to  th a t en d, re pre se nta tives  of  th e org an iz at io ns pr es en t fe lt  
th a t it  wo uld  be ad vis ab le  fo r  a revi ew  to  be  m ad e of  pen di ng  ca ses be fo re  th e 
F ir s t Div isi on  by “n ati onal off icer s of th e bro th er ho od s and  re pre se nt at iv es  of  
in di vi du al  ca rr ie rs ” wh o have  la rg e nu m be rs  of  ou ts ta nd in g  dockets . To  th is  
en d,  th e  or ga ni za tion s’ re p re se n ta ti ves as ke d th a t I fu rn is h  them  w ith a rec­
om men de d li st  of  ra il ro ads on  which  th ey  wo uld hav e su ch  review  co nd uc ted.  
W it h  th e th ou gh t in mind th a t tr ai nm en  m ig ht  al so  lik e to  co nd uc t such  a re ­
vie w,  fo llo wi ng  is  my  su gg es te d li st  of  ra il ro ads an d th e  nu m be r of  tr a in m en’s 
do ck et s p en ding  on ea ch  :
A tl an ti c  Co as t L in e_____________________________________________________  64
B al tim or e & Oh io________________________________________________________  22
Che sa pe ak e & Oh io_______________________________________________________  66
Ch icag o Roc k Is la nd  & P ac if ic ____________________________________________  28
D el aw ar e & Hud so n____________________________________________________  153
D en ve r & Rio  G ra nd e___________________________________________________  18
D ulu th . W innipe g & Pac if ic____________________________________________  18
Flo ri da Eas t C oa st______________________________________________________  60
G ulf  Mobile  & Ohio______________________________________________________  30
Il li nois  C en tr al __________________________________________________________  25
Lou isvi lle & N as hv il le ___________________________________________________ 40
Nicke l P la te _____________________________________________________________  68
Nor fo lk  & W es te rn _______________________________________________________  32
Pen nsy lv an ia _____________________________________________________________ 23
Richm on d Fre der ic ksb urg  & Po to m ac ____________________________________  71
Sea bo ar d A ir Line________________________________________________________  58
Soo  Lin e------------------------------------------------------------------------------------------------- 39
Sou th  Bu ffa lo____________________________________________________________  34
South er n  Rai lw ay  Sy stem ______________________________________________  162
South er n  Pa cif ic_______________________________________________________  84
Union  Pa cif ic__________________________________________________________  15
W abash __________________________________________________________________ 24
W as hi ng to n T er m in al ------------------------------------------------------------------------------  46
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I t  w as  ag re ed  th a t duri ng t h e  cours e of th is  review , th e  do ck et s wou ld re m ai n 
on  th e acti ve li st  of  th e F ir s t D iv is io n,  bu t it  is ho pe d th a t se tt le m ent of  a su b­
s ta n ti a l n um ber  of  ca se s w ill  be r ea ch ed .

I t  w as  al so  un de rs to od  th a t a f te r  th e  or gan iz at io ns had  co m pl eted  th e review  
on a nu m be r of  ra il ro ad s,  we wou ld  th en  mee t again  to  det er m in e w het her  it  
wou ld  be ne ce ss ar y to es ta bli sh  su pp le m en ta l bo ar ds  to  fu r th e r re duce  th e ba ck ­
log  on th e F ir s t Di vis ion , an d pl ac e it  on a cu rr en t o pe ra tion .

The  pro gra m  of  ac tion  m en tion ed  ab ov e was  ag re ed  to  on  th e  under st an din g 
th a t th e ca rr ie rs  an d th e  ch ie fs  of  th e  org an iz at io ns wou ld  in s tr u c t th eir  re ­
sp ec tive  mem be rs  of  th e  F ir s t D iv is io n to im m ed ia te ly  u n dert ake  to  in cr ea se  
th e  pro duct iv it y  of  th e Div isi on  to th e  hig hes t lev el po ss ibl e. I am  in st ru ct in g  
th e  c a rr ie r mem be rs  to co op er at e to  th a t end, an d ho pe  th a t yo u will  do th e 
same.

Y ou rs  ver y trul y,
J . E. W olfe.

E x h ib it  No. 16

B rotherhood of R ailroad T rain m en ,
Augus t 10,19Glf.

Mr. J.  E. W olf e,
■Chairman, National Railway Labor Conference,
Chicago, III.

D ear Si r : T hi s re fe rs  to  your  le tt e r of  Ju ly  28, 1964, on th e su bje ct  of  th e 
Ju ly  16 m ee ting  of  th e ch ai rm an  of  th e  C arr ie rs ’ T err it o ri a l Com m itt ee s fo r th e 
N at io nal  R ail ro ad  A dj us tm en t B oa rd  w ith  th e re pre se nta tives  of th e  en gine er s, 
firem en , co nd uc to rs  an d sw itc hm en  to  dis cu ss  way s an d mea ns  to  e lim in at e th e 
ba ck log of  c as es  pe nd ing be fo re  th e  F i r s t  Div isi on  and to  ke ep  th e  D iv is io n on a 
cu rr en t ba si s in  t he  fu tu re .

I t  is  no te d th a t thos e pre se nt w er e in  ag re em en t th a t it  wou ld  pr ob ab ly  be 
ne ce ss ar y to  es ta bl is h su pp le m en ta l boar ds to ta ke  c ar e of  th e  ba ck log now ex is t­
in g ; ho wev er , p ri o r to ta kin g su ch  ac tion, re pre se nta tives  of  th e  or gan iz at io ns 
pr es en t fe lt  th a t it  wo uld  be ad vi sa ble  fo r a rev iew  to be mad e of pe nd in g ca se s 
be fo re  t he  F ir s t Div isi on  by nati onal off ice rs of  th e br ot her hood s and  re pre se n ta ­
tive s of  in d iv id ual carr ie rs  wh o ha ve  la rg e  nu mbe rs  of ou ts ta nd in g  do ck ets . At  
th e  re qu es t of  the  o rg an iz at io n re p re se n ta ti ves,  y ou f urn is hed  them  w ith  a rec om ­
men de d li st  of  ra il ro ads on which  th ey  wou ld  ha ve  such  revi ew  co nd uc ted.  You 
ha ve  fu rn is hed  me  w ith  such  a li st  w it h  th e  th oug ht  in mind th a t th is  org an iz a­
tion  m ig ht  like  to  co nd uc t such  a re vi ew  I ha ve  ch ecked you r li s t an d tind  it  
accura te  and  th a t it  const itu te s ra il ro a d s  w he re  15 or mor e ca se s a re  pending .

W ith re sp ec t to th is  p ropo sed re vi ew  of pe nd ing ca se s on  th e  se le cted  ra il ro ad s,  
I wou ld  be in cl in ed  to go alon g w ith  su ch  a pr oc ed ur e pr ov id ed  th e  .ra ilr oa ds  
co nc erne d wou ld  lik ew ise appoin t re p re se n ta ti ves fo r th e  pu rp os e of  revi ew ing 
th e ca se s who  ha ve no t part ic ip a te d  in  any  way  in  th e han dling  an d pr og re ss io n 
■of s uc h c a se s ; ot he rw ise,  ou r re p re se n ta ti ve  who wo uld  ha ve  had  no p a r t in th e 
han dl in g of  th e  ca se s be fo re  him , wou ld  be co nf ro nt ed  w ith th e sa m e pe rson ne l 
officer wh o w’as  a part y  to se nd in g th e  case s to  th e B oar d in  th e  fi rs t pla ce . A 
fr es h  ap pr oa ch  to  th e ca ses wou ld re quir e , as  above su gg es ted,  th a t ne it her side  
be r epre se n te d  by  p er so ns  wh o p a rt ic ip a te d  in  th e pr og re ss io n of  th e  ca se s on the 
pr op er ty . U nl es s th is  is done , I fe el  th a t  th e  pro posed revi ew  co uld ac co mplish  
li tt le  i f a ny th in g.

Ther e is, of co ur se , th e  qu es tio n of  ho w th e ca ses wo uld be  disp os ed  of  if  such  
ap po in te d re pre se nta tives  could  be agre ed  up on  an d th ey  ac tu a lly  sh ou ld  re ac h 
som e te n ta ti ve  di sp os iti on  of  a ca se  o r ca ses. Und er  th e  ru le s of  th e  F ir s t 
Div is ion,  on ce  th e  case  is su bm it ted,  it  can  be  rem oved in  on ly  tw o c a se s :

(1 ) By  a n  a w ar d re nd er ed  o n th e  m eri ts  ;
(2 ) By  be ing w ithd ra w n be fo re  i t  has  been pl ac ed  on a  re fe re e lis t.

A th ir d  po ss ib il ity cou ld be arr anged  th ro ugh  an  ag re em en t be tw ee n th e part ie s 
;an d th e m em be rshi p of  th e D iv is ion to  hav e th e revi ew in g re p re se n ta ti ves pr e­
pare  prop os ed  fin ding s an d aw ard s su b je c t to  ap pr ov al  an d ad op tion  by th e 
re g u la r mem be rs  of  th e Di vis ion . U nl es s su ch  a pr oc ed ur e is  a rr anged , th e  pro­
po se d review  w ou ld  se em po in tle ss .

No w I w ill  co mmen t fin all y on th e  su gg es tio n th a t it  is  ad vi sa bl e to  es ta bl is h 
su ppl em en ta l bo ar ds  to redu ce  th e ba ck log.  I pr es um e w hat th e pa rt ie s ha d in 
min d wou ld be th e  es ta bl is hm en t of su ppl em en ta l bo ar ds  su ch  as  th e  tw o se t up  
und er  se ct ion 3, fi rs t (w ) of  th e R ail w ay  Lab or  Ac t and  which  fu nct io ned  from
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the  lat te r p ar t of 1949 to Marc h 1953. Undoubtedly while  such Boa rd’s function, 
the  tota l number of aw ards rendered by the Fi rs t Division would  increa se; how­
ever, I must  point out  th at  what is needed most in the function of the Division 
is the approach  of both s ides to the problem by agreeing to accept prio r decisions 
which are  clearly the control ling  weigh t of autho rity as the  basis  of settlement 
of sim ilar pending disputes. Without the benefit of prior determinations, any 
tribuna l having the duty to ad ju st  disputes of the na ture  concerned with  the 
Division can  only find itse lf functioning without d irect ion or purpose. This is the  
main  cause  for the presen t backlog. Until  the respec tive members of the Fi rs t 
Division begin to recognize a nd apply the  principles they have  developed through 
their experience with similar  cases,  the  backlog will remain.

I am furn ishing  our members of the  Fi rs t Division with  a copy of this  letter, 
pass ing on the inst ructions th at  our  respect ive members immediate ly unde rtake 
to increase  the  productiv ity of the  Division to the  highes t level possible. I am 
fu rthe r suggesting th at  both side s author ize and ins tru ct thei r respective mem­
bers  to undertake to reach  an  understand ing concerning procedure whereby 
pr ior  decisions which are  clearly  the  contro lling weigh t of autho rity  shall  be 
accepted as  guidelines  for the s ettl ement  of similar pending disputes.

Your very t ruly ,
Charles Lun a, President.

cc : Mr. B. W. Fern , As sist ant  to the President .

E x h ib it  No. 17
B rotherhood of R ailroad T ra in men ,

Cleveland, Ohio, October 6, 196-b.
T o: Howard G. Gamser, Cha irman, National  Mediat ion Board, Washing ton, D.C. 
Copies t o : Congressman John Bell Williams, chairman, Subcommittee on T ran s­

por tation and Aeronautics, House Office Building, Washington, D.C., Mr. 
J. E. Wolfe, Chairman, Na tional  Rai lway  Labo r Conference, Chief Execu­
tives, B. of L.E. ; B. of L.F. & E .; O.R.C. & B. and S.U.N.A., and to B. W. 
Fern. Assistant  to Presiden t, B. of R.T.

D ear  Mr. Gamser : Under da te  of September 23, you wro te a join t let ter  to 
the  heads of the five operating brotherhoods  and Mr. J. E. Wolfe, asking each of 
us to give you the  info rma tion  requ ested by the Honorable  Joh n Bell Williams, 
Member of Congress, chairman, Subcommittee on Tra nsp ort ation  and Aeronau­
tics  in his communication to you, dated September 21,1964.

Attached  to your let ter  was  a copy of Mr. Wil liams’ le tte r from which T find 
he had  reference to your test imony during the hearings concern ing proposed 
H.R. 8982, 8983. and 8984, Ju ly  21, 1964. in Washington , when you “discussed 
a prog ram formulated by Mr. J. E. Wolfe, cha irman of the  National  Railway 
Labor Conference, designed to mi tigate  the  backlog of work on the Fi rst  Division 
of the  National  Rai lroad Adjustme nt Board. This program was  to be presented 
to and  reviewed by the ch iefs of  the  operating brotherhoods.”

Mr. Williams asked you to “please furn ish the  subcommittee whatever  info r­
mation  you can about t ha t program and  its  prese nt s tatus. ”

I do not  have the tra nscr ip t of your testimony and so w ill be unable to com­
men t on it ; as to the program, allegedly formulate d by Mr. Wolfe to reduce the 
backlog o f work at  the  f irst divis ion, I can give you a fac tua l stateme nt of what 
has transp ired between Mr. Wolfe and his associates, and  the  Brotherhood of  
Railro ad Trainm en and our rep resent ative on the  firs t division. Your lett er 
ind icates you will conso lidate the replies of those  addressed into  a “complete 
and fac tua l stat eme nt” to be forwarde d to Congressman Williams. Please  fu r­
nish  me with  a copy there of fo r my records and  information.

As to the  da ta you reques t: th is will be presented in chronological order 
with l itt le  or no comment since the  bare fac ts speak fo r themselves.

The  office of the president , Bro therhood of Rai lroad Trainmen, was informed 
ear ly in 1954 and at regular int erv als  the rea fter, down to the  middle of 1962. 
th at  conditions on the  first  division, Natio nal Rai lroad Adjustm ent Board, had 
det eri ora ted  alarmingly. The backlog of undecided cases was  stead ily increas­
ing;  the  productivi ty of the  divis ion was declin ing year ly and  this inevitably 
resulted in cases being delayed in process ing to final decision.

Bro therhood of Rai lroad Tra inm en member on the first division. B. W. Fern,  
wro te thi s office pointing out  these fa ct s; the records shows he made a formal
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w ri tt en  prop os al  to  th e c a rr ie r  mem bers under da te  of  M ar ch  12, 1962, fo r 
ex ped it in g  di sp os iti on  of  tr a in m en ’s ca ses (w hi ch  co m pr ised  ap pro xim at el y 40 
to  45  pe rc en t of  th e  ba ck log)  simply re qu ir in g bo th  side s to  ap ply es ta bli sh ed  
pr ec ed en ts  of th e div is io n' s ow n aw ar ds to  su st a in  or de ny  claims,  le tt in g  on ly  
th os e w he re  th er e w as  room  fo r an  ho ne st  di ffer en ce  of  op in io n go to  a re fe re e.  
The  s po ke sm an  on beh al f o f th e  c a rr ie r mem be rs  r ej ec te d  th e  p ro po sa l sa yi ng  t h is  
su bje ct  w as  so m ethi ng  to  be  han dl ed  be tw ee n re p re se n ta ti ves of  th e R ai lw ay  
L ab or  Exe cu tiv es  A ss oc ia tio n an d mem be rs  of th e  ra il ro a d  te rr it o ri a l com­
m it te es fo r th e  N at io nal  R a il ro ad  A dj ust m en t Boa rd . I t  w as  st a te d  fu r th e r 
th a t th e  la s t mee tin g of  th e  k in d was  he ld  A ug us t 25, 1959, which  “p ro du ce d 
some co ns truc tive  re su lt s,  bu t per ha ps no t ever yt hi ng  th a t w as  de si re d. ”

The  fa cts  ar e,  th e di vi sion  re nde re d 457 aw ard s in  1958, b u t in 1959 on ly m ad e 
366—276 of  the m be ing by re fe re e an d 90 by th e di vi sion  its el f. In  1960, 366  
aw ard s were ag ai n re nde re d : in  1961 th e outp ut dr op pe d to  322 an d in  1962, th e  
di vi si on it se lf  re nd er ed  but 39  aw ar ds , ano th er 124 be ing re nder ed  w ith re fe re e 
ass is ta nce f or  a  g ra nd t o ta l of 16 3;  in 1963 th e d iv is ion,  w it hou t re fe ree,  w as  a bl e 
to  de cide  only 37 ca se s an d,  w it h  th e he lp  of re fe re es , re nder ed  anoth er 122 fo r 
a  to ta l of  159. In  th e m ea nw hi le , th e  ba ck log  w as  in cr ea si ng an d th e ag e of th e  
de cide d ca se s ge tt in g ol de r— cl aim ants  fa ce d th e pr osp ec t of re ce iv ing de cision s 
a f te r  w ai ting  from  6 to  9 y ea rs  an d th e si tu a ti on  was  ce rt a in  to  ge t w or se  if  
so m et hi ng  w ere no t done.

The  fa c ts  we re  mad e kn ow n to  th e ch ie f ex ec ut iv es  of  th e  o th er oper at in g  
bro th er ho od s an d to  th e  ra il ro a d  m an ag em en ts . U nd er  da te  of  No ve mbe r 13, 
1962. Cha irm an  G. E. Lei gh ty  of  th e Rai lw ay  Lab or E xec utive s’ Assoc ia tio n 
w ro te  al l th e ch ie f ex ec ut iv es  of  th e ra il ro ad  em ploy ee s’ org an iz at io ns , sa yi ng  
th is  si tu a ti on  (a nd al le ge d si m il a r co nd iti on s on  th e o th er th re e  divi sion s of th e  
NRAB) ha d bee n di sc us se d a t se ve ra l m ee tin gs  of  R ai lw ay  Lab or E xe cu tive s’ 
A ss ocia tion ; a co mm itt ee  w as  ap po in te d to  m ee t w ith  one re pre se nting  th e ra il ­
ro ad  man ag em en ts , an d he ad ed  by  Mr.  Wo lfe.  Mr . W olfe  s ug ge sted  the tw o com­
m it te es mee t a t 2 p.m. , D ec em be r 12. 1962, in th e Un ion  S ta ti on  Bui ld ing,  Ch ica go , 
Il l. Mr . Leigh ty  pr op os ed  th a t th e ch ie f ex ec ut iv es  (w ho  re pre se n t th e  
em ploy ee s su bj ec t to  th e ju ri sd ic ti on  of  th e  fo ur di vi sion s of  th e  NRA B)  ho ld  a 
pre li m in ary  mee tin g to get her  w ith th e la bor  mem be rs  of  th e  fo ur divi sion s, a t 
2 p .m. , De cemb er 11,196 2, w hi ch  w as  done.

At th a t tim e, I w as  a ss is ta n t to  Pre si de nt W. P. Ken ne dy  and he  ap po in te d me 
to  re pre se n t th e br ot he rh oo d in  th is  m at te r.  I at te nded  th e  mee tin g se t up  fo r 
Dec em be r 12, 1962. I t  w as  pro po se d the ca se s in th e ba ck log co uld be d is u s e d  
of.  in la rg e p art , by  th is  p ro ce du re .

The  ba ck log  th en  co ns is ted of  ab out  3,600 case s;  it  w as  su gg es ted 11 bro ad  
cat egori es  of  di sp ut es  be  re co gn ized , in to  which  th e 3,600 wou ld  be  d is tr ib u te d ; 
th ey  wou ld  th en  be fu r th e r bro ke n down  in to  th e  five c ra f ts  re pre se nte d—th a t 
is, se para te d  a s be tw ee n en gi ne er s,  firemen, co nd uc to rs , tr a in m en  an d sw itch m en / 
un io n ca se s.  Th ese ca se s wou ld  th en  be removed  fr om  th e w or ki ng  ca le ndar  of  
th e  fi rs t divi sion  to be de cide d by  pa ne ls  of  mem be rs  to  co nsi st  of  one re pre ­
se n ta ti ve  each , from  th e  org an iz ati on  invo lved  an d fr om  m an ag em en t sid e. 
The se  re pre se nta tives  wou ld  ag re e  up on  su ch  of  th e  ca se s a s  th ey  could , an d th e 
d is put ed  do ck ets wo uld be  se n t to  re fe re es . W hi le  th is  w as  g oing  on, th e re gula r 
m em be rs  o f t he  di vi sion  w ou ld  h and le  cu rr en tl y  su bm it te d cases .

T her e w er e obvio us dra w bac ks to  th is  p ro posa l: In  ord er  to  so rt  th e ca se s ou t, 
it  wou ld  be  ne ce ss ar y to  go th ro ugh  3.600 do ck et s to  d et er m in e th e  ca te go ry  th ey  
be long ed  in ; fro m our ex pe rien ce , we knew  th es e 11 su gg es ted ca te go ries  co uld 
no t po ss ib ly  co ve r th e  m an y ty pes of  ca ses inv olve d.  N ex t, if  th e  3,600 ca se s 
w er e si ft ed  in to  va riou s cat egori es  fo r ha nd ling  by ap po in te d sp ec ia l mem be rs,  
th ere  wou ld  be ca se s fr om  al l fiv e or gan iz at io ns and  th e la bor mem be rs  wou ld  
w ant to  ha nd le  th e ir  ow n be ca use  of  po ss ible di fferen ce s in  co nt ra ct s.  Ther e 
w as  qu es tion  as  to th e fo rm  to  b e us ed  in th e de cision s as  c om pa re d w ith  di sp os i­
tion  of  o th er ca ses by official  aw ard s of  th e  fi rs t divi sion . I f  th e pr op os ed  
arr angem ent were ad op te d and re su lted  in se tt in g  up  five tw o-mem be r sp ec ia l 
pa ne ls , we wo uld  ha ve  th e sp ec ta cl e of  thos e five, plu s th e re gu la r mem be rship,  
gr in din g ou t aw ar ds  w ithout to o muc h re ga rd  fo r w hat ea ch  o th er w as  do ing . 
Th e who le  p ro po si tio n was  too  fa u lt y  fo r ap pro val  of  a do pt io n by th e mem be rs  of  
th e di vi sion  i tsel f.

A t th is  tim e (t he m ee ting  of  Dec em be r 12. 1962) it  w as  a ls o  bro ug ht ou t th a t 
th e  ra il ro ads wer e re fu si ng to  co mply w ith aw ard s of th e  fi rs t divi sion  and  
th is  w as  ta ken  un de r consi der at io n  by Mr.  W olfe  as a  ne w m a tt e r to  him. Su b­
se que nt  ha nd ling  of  th e  ques tion of  ra il ro ad  no nc om pl ianc e w it h  su st ain in g  
aw ard s w as  non prod uc tiv e.
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These  meetings and the problems they sough t to  solve were without definite- 
res ult  ; subsequent hand ling  between December 12, 1962, and  May 1964, were sim i­
larly  unproductive  of concrete re sults .

Congressman Williams h ad taken an active inte res t in  th e deplorable conditions 
on the  first division before  thi s. On July 12, 1963, he wrote  Mr. O’Neill, pro­
pounding eigh t questions; your files will show the  reply prepar ed by the Bro the r­
hood of Railroad Tra inm en member on the first division , Mr. B. W. Fern, under 
da te of July 31, 1963, and anoth er communication on the  same subjec t dated 
August 9, 1963. These  repl ies and related da ta esta blish as a fac t th at  the 
rep resentativ es of the organ izat ions had been handling thi s same problem w ith the  
ra ilroad represen tatives since Ju ly  of 1937, wi thout ever being able to accomplish 
anyth ing  correct ive or remedial .

Under date  of May 6, 1964, President Lyndon B. Johnson wrote the  form er 
Cha irman of the Nat ional Media tion Board (Fran cis  A. O’Neill, Jr .) suggest ing 
that , “The National  Railro ad Adjustment Board should seek means to improve 
its  procedures in ord er to r educe its  backlogs” and that,  “The carr iers and unions 
should  also  give serious  cons ideration to all feasib le means, including user charges 
and  other legisla tive amen dmen ts, to hasten grievance sett lem ents.”

The Chai rman  was urged  to continue effor ts in these directions and report 
on result s obtained. On May 21, 1964, the Honorable Joh n Bell Williams wrote 
the Chairman of the  Nation al Mediation Board, requ esting th at  he be kept in­
form ed as to the  results obtained. The Chai rman  wrote the  chief executives of 
the operatin g brothe rhoods and the  represen tative of the  rai lroads—Mr. J. E. 
Wolfe—se tting up a joint meet ing at the Palmer House in Chicago, 10 a.m., 
June  11,1964.

I designated assis tan t to the president, Mr. B. W. Fern, to repre sent th e 
Brotherhood of R ailro ad T rain men a t th is meeting. He called th e a tten tion of all 
pre sen t to prevailing cond itions which were caus ing the backlog and the  long 
delay in disposing of disputes—th e necessity of deciding everything with  a referee 
even though the same ques tion might have been settled in a number of pr io r 
aw ard s of  the  Board. Mr. Wolfe said these  th ings should not  be di scussed; tha t 
a solut ion was more i mp ortant in improving conditions in the  futu re. You were 
pre sen t at  tha t meeting and  will recall Mr. Wolfe saying he was not the re to 
listen to criticism.

You then suggested th at  under a 1951 law’, the par tie s to cases  a t the  divisions  
could be required to pay a us er ’s charge  in connection wi th refe ree expense and 
th is might  reduce the cost of runn ing the  Board  ; you fu rthe r suggested th at  
establishme nt of special boards on individual proper ties  which have 25 or more 
eases  pending would reduce th e backlog by some 2,000 dockets.

Other labor represe ntat ives  spoke about  the  impossib ility of getting award3 
witho ut referee assistance unle ss the organiza tions would agree to deny claims; 
th at  the  car rie r members will  not follow precedents, rul es or anything  else, 
if it means a claim must be sus tained.

Mr. Wolfe spoke again,  say ing he thought that  if special boards  were estab­
lished , both par ties would lea rn to accept the ir responsibil ities  and would not 
subm it so many cases to the  division w’hich they  could set tle  th ems elve s; he said  
experience gained in handling cases on the ir ow’n boards would educate  them in 
self-settlement without recourse  to the  division.

You spoke then, saying the  present budget would not  p rovide for the  proposed 
specia l boards, that  the expense would have to be u nderw ritt en by the orga niza ­
tions ; you inquired as to wh ether the operation s of the Board were hampered 
by absences of labor members. The replies of those p resent  es tablished that  the  
work  of th e division was not  adversely affected.

Mr. Wolfe then said the  ca rriers  would have  te rr ito rial  meetings and meet 
wi th a represen tative from each organizat ion ; therea fte r the  Mediation Board 
would be advised of the  re su lt s; he said he f elt  sure both  sides  would cooperate 
and  th e problem could be solved with a l ittl e ef fort

Representat ives  of the  organiz ations and the  rai lro ad  managements were in 
accord with  Mr. Wolfe’s sugges tion and said they  would a rra nge to make a  report 
to the  Mediation Board wi thin 1 month so the  President  of the United Sta tes 
could be informed of how his d irec tive  was being implemented.

A la st word on this mee tin g: you will recall rem ark ing  th at  you heard a car rie r 
member of the  firs t divis ion say he had no authority , or right to sett le a case 
witho ut the aid of a refe ree  un less  he  received writte n au thor ity  and inst ructions 
from  the  c arr ier  involved. Mr. Wolfe said  this was a “damn lie” and asked you 
for  the name of the  c ar rie r member. You dec lined to furni sh it, saying your  in­
form atio n was received in Washington dur ing  the  test imony before the Sen ate
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on the  Adjustment Board situat ion . Mr. Wolfe was  obviously infuri ate d and  
aga in denied this was the case.

The  m eeting was adjo urned with the und ers tanding add itio nal  meetings would 
be held a nd a report given the  Mediation Board so su itab le reply  could be made to 
the  Presiden t of the United  S tate s.

The  next meeting was held Ju ly  16, 1964, a t the  Union Sta tion  Build ing in 
Chicago, attended  by rep resent atives  of the operating brotherhood s (except the 
Bro therhood  of Rai lroad Tr ainm en ; I sen t a telegram  explain ing inab ility  to 
have anyone p resent) and the  ra ilroads .

I und ers tand the other fou r operatin g brotherhoods were represented at  this 
meeting and you w ill receive a  rep ort  on it  in their repl ies. Fo r present purposes, 
I believe it advisab le to quote h ere, from the report  of Mr. G. L. Buuck, assis tan t 
gra nd  chief engineer, Brotherh ood  of Locomotive Engineers, to the head of his 
organizat ion  as to what was understood at  the Jul y 16 meet ing :

“Mr. Wolfe closed the mee ting by saying  th at  he would wr ite  indiv idual ly to 
the  chie fs of each organiz ation set ting out the  suggestions  th at  were discussed 
at  thi s meeting. The le tte r would not be in the  form of agreement , as it  was 
agre ed by all that  absolutely no commitm ents were made, but  as a sugges tion 
for  a n are a of ag reement to be consumm ated in the fu ture  which would be work­
able to the  best inte res ts of the  c ar rie rs and the  organiz ations alike. The let ter  
will be open for cons idera tion or deletion by the  var ious chiefs,  individually, with 
a will to have a collective answ er to  our  mutual problems.”

Presumably, this was the  ba sis for  a let ter  writ ten  me by Mr. Wolfe dated July 
28. Af ter  mentioning the  fac t the  meeting had been held Ju ly  16 between the 
cha irm an of the ca rr ier’s te rr ito rial  committees for  the  Nation al Rai lroad Ad­
jus tment Board and represent atives  of the Engineers, Firemen, Conductors, and 
Switchmen’s Union, Mr. Wolfe s aid  :

“I t was  agreed  by those pre sen t th at  it would probably be necessary to esta b­
lish supplemental boards to t ake car e of  the  backlog now e xi st in g; ho wev erpr ior 
to tak ing  action to tha t end,  rep resentativ es o f the organizatio ns praiigSTTeyp^ftt 
it would be advisable for a review to he made of pending cases^wg&n? th^ftis *- 
divis ion by national officers of th e brothe rhoods and represen tat/gls of ind iv id d^  
ca rri ers who have large numbers  of outs tand ing dockets. T o/h is  end, the orga- , 
nizations’ represen tatives aske d th at  I furnish them with  a rf^m in en de ^ l ist of 
rai lro ads on which they  would have such review conducted.” 13

He then listed the rai lroads which had 15 or more ea se l pen ding  witjj the 
B. of R.T. and concluded by s ay in g: Ya, ■

“I t was  agreed that  during th e course of this review, the  docMfs would remain’’ 
on the  ac tive  li st of the firs t d ivision, but  it  is hoped th at  se ttle nro ta> f a substan -, 
tia l numb er of cases will be reached.  ...................

“I t was  also understood  th at  af te r the  organ ization had  completetbHi?■ in'rtew 
on a num ber  of rail roads, we would then meet aga in to determine whether it 
would be necessary to esta blish supplemental boards to f ur th er  reduce the backlog 
on the first division, and place i t on a  cu rre nt operation.

“The  program of action ment ioned above was agree d to on the  unde rstanding 
th at  the  ca rriers  and the chiefs of the  o rgan izations would instr uc t the ir respec­
tive  members of the first divison to immediately under take to increase the pro­
duc tiv ity  of the division to the  highest level possible. I am instruc ting  the 
ca rri er  members to cooperate to th at  end. and hope th at  you will do the same.”

Note Mr. Wolfe’s several allega tions that  the  handling he outlined had been 
“agreed” to, whereas a labor representative present stre ssed the  fac t no agree­
ment w as reached nor was any  commitment made along  such lines. In this con­
nection, I again rely upon the  reco rds of the assis tan t grand chief, G. L. Buuck, 
Brotherh ood  of Locomotive Engineers. Mr. Wolfe wrote Gra nd Chief Engineer 
P. S. Hea th, July 28, 1964, sub sta nti ally the same le tte r as sen t me. This  was 
ref erred to Mr. Buuck and in his reply of August 12. he took exceptions to Mr. 
Wolfe’s reference to the  method of handling having been agre ed upon, saying :

“I cannot  agree  with  Mr. W olfe’s stateme nt in the  f irst  sentence  of  par agraph  
two of his let ter  of July 28, namely, ‘It was agreed th at  it  would probably be 
necessary to establish supp lementa l boards to tak e care of the backlog now 
existing * * *.’ Mr. Wolfe sta ted  in the  meeting of Jul y 16 th at  we did not 
agree on  anything, and his le tte r o f July  28 was not being w rit ten  w ith the under­
standing that  any agreement was reached.”

I replied to Mr. Wolfe, August 10. and the best way of conveying to  the rea der  
the  na ture  of my answer is to  quote th e pe rtinent  p a r t:

“Wi th respe ct to this proposed review of pending cases  on the  selected  ra il­
roads,  I would be inclined to go along  with  such a procedure provided the rail-
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ro ads co ncern ed  wou ld like w is e ap poin t re p re se n ta ti ves fo r th e  pu rpos e of  re ­
vi ew ing th e ca se s wh o ha ve  not  part ic ip ate d  in  an y w ay  in  th e han dl in g an d 
pr og re ss io n of  such  case s;  ot he rw ise,  ou r re pre se n ta ti ve, wh o wo uld  ha ve  ha d 
no  p a rt  in  th e han dl in g of th e  ca se s be fo re  him, wou ld  be  co nf ro nt ed  w ith  th e 
sa m e pe rson ne l officer who  w as  a part y  to  se nd in g th e  ca se s to  th e Boa rd  in  th e 
fi rs t place.  A fr es h  ap pro ac h to  th e  ca se s wo uld re quir e,  as  ab ove sugg es ted,  
th a t ne ithe r side  be re pre se n te d  by pe rson s who  part ic ip a te d  in th e pr og re ss io n 
of  th e cases on th e pro per ty . Unles s th is  is  d on e I fe el  th a t th e prop os ed  re vi ew  
co uld accompli sh  l it tl e  i f an yth in g.

“T her e is, of co ur se , th e  qu es tion  of  ho w th e  ca se s wou ld  be  di sp osed  of if  
su ch  ap po in te d re pre se n ta ti ves co uld be  ag re ed  up on  and  th ey  ac tu ally  sh ou ld  
re ac h som e te uta iv es  di sp osi tion of  a ca se  or cases. U nder  th e ru le s of  th e  fi rs t 
divi sion , once th e ca se  is  su bm it te d, it  ca n be  remov ed  in  on ly  tw o w a y s :

“ (1)  By an  a w ard  r en dere d  on th e mer its.
“ (2 ) By  be ing w it hd ra w n  be fo re  it  has be en  pl ac ed  on a re fe re e lis t.

“A th ir d  po ss ib il ity co uld be ar ra nged  th ro ugh an  ag re em en t be tw ee n th e 
p a rt ie s  an d th e m em be rshi p of th e  divi sion  to  ha ve  th e revi ew in g re pre se nta tives  
p re pare  prop osed  fin ding s and  aw ar ds su bj ec t to  ap pro val  an d ad op tio n by th e 
re gu la r mem bers of  th e  di vi sion . Unless su ch  a pr oce du re  is ar ra nged , th e pro ­
po sed revi ew  w ou ld  seem  poi nt le ss .

“N ow I will  co mmen t fi na lly on th e su gg es tio n th a t i t  is  ad vi sa bl e to  es ta bl is h 
su pp le m en ta l bo ar ds  to  re duce  th e  backlog. I pr es um e w hat th e par ti es  had  in  
m in d wo uld  be th e es ta b li sh m ent of  su pp le m en ta l board s such  as  th e tw o se t up  
under se ct ion 3, fi rs t (w ) of  th e  R ai lw ay  L ab or Act and which  fu nc tion ed  fr om  
th e  la tt e r p a rt  of  15)49 to  M ar ch  15)53. Und ou bted ly , w hile suc h Boa rd s fu nc­
tion , th e to ta l nu m be r of aw ard s re nd er ed  by  th e F ir s t D iv is io n wo uld  in cre ase ; 
ho wev er , I m us t po in t ou t th a t w hat is ne ed ed  m os t in  th e  fu nc tion  of  th e  
D iv is io n is th e ap pr oa ch  of bo th  side s to  th e prob lem  by  ag re ei ng  to  acce pt  p ri o r 
de cision s wh ich  a re  cl ea rly  th e  co nt ro ll in g w ei gh t of  au th o ri ty  as  th e ba si s fo r 
se tt le m en t of  si m ilar  pen di ng  di sp ut es . W ithout th e  be ne fit  of  p ri o r det er m in a­
tion s,  an y tr ib unal hav in g th e  duty  to  a d ju s t d is pute s of  th e  na tu re  co nc erne d 
w ith  th e divisio n ca n on ly  fin d it se lf  fu nc tionin g w ithou t di re ct io n or  pu rpos e.  
T his  is th e main ca us e fo r th e  pre se nt ba ck log . U nti l th e  re sp ec tiv e mem be rs  
of  th e  F ir s t Di visio n be gin to  rec og nize  an d ap pl y th e  princ ip le s th ey  ha ve  de ­
ve lope d th ro ug h th e ir  ex per ie nc e w ith  si m il ar ca ses, th e  ba ck log will  re m ain.

“ I am  fu rn is hi ng our  m em be r of  th e  fi rs t di vi sion  w it h  a  cop y of  th is  le tt er,  
pa ss in g on th e in st ru c ti ons th a t our re sp ec tive  mem be rs  im m ed ia te ly  undert ake 
to  in cr ea se  th e pro ducti v it y  of  th e  Div isi on  to  th e h ig hest  lev el possible . I am  
fu r th e r su gg es tin g th a t bot h side s au th ori ze  an d in s tr u c t th e ir  re sp ec tiv e me m­
be rs  to  un der ta ke to re ac h an  under st an din g c on ce rn in g pro ce du re  w he reby  pri or 
de ci sion s wh ich  are  cl ea rly  th e  co nt ro ll in g w eigh t of au th o ri ty  sh al l be ac ce pt ed  
as gu idel ines  fo r th e se tt le m ent of  si m ilar  pe nd ing d is pu te s. ”

T hi s is th e  w ay  th e m a tt e r now s ta n d s ; th ere  is  no  ag reed -u po n pr og ra m  
fo r di sp os ing of  the  bac klog  a t  the  F ir s t Div isi on , nor  is  th e re  i m med ia te  pr os pe ct  
of  one in so fa r as  I kn ow . As  to  in st ru cti ons to  be gi ve n our re sp ec tiv e re pre ­
se nta ti ves on the F ir s t D iv is ion to  in cr ea se  th e ir  pro ducti v it y—I am  aw are  of  
no ne  be ing  issu ed  to  th e ca rr ie r mem be rs.  T he  re co rd  th is  or ga ni za tion  ha s 
m ad e in  th e de ve lopm en t of  th e  ha ndling  now be fo re  Mr . Jo hn Be ll W ill iams,  
es ta bli sh es  th a t th e  B. of  R. T. re pre se n ta ti ve on th e  divi sion  has  been  fu nc ­
tionin g to  be st  of  his  ab il it y  fo r ye ar s,  and is  co ntinuin g to  do his  be st . How ­
ev er . th es e ef fo rts  are  nu lli fied  fo r lack  of  co op er at io n on th e pa rt  of  th e ca rr ie r 
mem be rs . In  su pp ort  of  th is , pl ea se  no te  th a t in  1962, th e  divi sion  re nd er ed  
39 aw ard s w ithout re fe re e and not  one of  th es e w as  a  su st ai nin g decis io n ; 
in  1963, th ere  were 41 ca se s dis po sed of  w ithout re fe re e,  4 of  which  su st ai ned  
th e  c la im : th us fa r  in  15)64, a ft e r 9 fu ll  m on th s of  oper at io n  an d tw o of them  
a f te r  Mr.  W olfe  w as  purp ort ed ly  in st ru cti ng  h is  pe op le  to  im prov e th e ir  pr o­
ducti v it y  on th e divi sion , on ly  25 do ck ets  ha ve  be en  de cide d w ithout re fe re e 
as si st an ce , an d ju s t 3 of  th em  su st ai ned  th e  pos it io n of th e  employee s. Th e 
to ta l ou tp ut  of  th e  divi sion  fo r th e 9 mon th s of  1964 is  98  aw ar ds an d it  is 
se lf -e vi de nt  a t th is  pa ce  th e  divi sion  wi ll fa ll  sh ort  of  th e  159 to ta l fo r 1963. 
ev en  thou gh  th a t fig ure w as  th e  w or st  sh ow ing ev er  m ad e in  th e  30 yea rs  th e 
di vi si on  h ad  b een  i n ex is tenc e.

Su mming up  my  repl y.  I em ph as ize th ere  is  no  ag re ed -t o pr og ra m in eff ect 
be tw ee n th e co m m itt ee s fo r m an ag em en t an d th e opera ti ng  br ot he rh oo ds  which  
w ill  redu ce  or co mpl etely di sp os e of  th e pe nd in g F ir s t Div isi on  backlog. My 
le tt e r in  re sp on se  to  Mr . W ol fe ’s pr op os al  of  Ju ly  28, br ie fly re la te s th e reas on s
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why ou sti de  pa rt ie s mu st ca re fu lly  work ou t an  ar rang em en t w ith  th e mem bers  
of the  F ir st  Div ision in orde r to in su re  th at  an ything  we at te m pt  in red ucing  
th e bac klog wil l be cons ist en t with  th e Ra ilw ay Labor Act  an d th e Divis ion ’s 
own  rules  of p rocedure.

An oth er la st  im po rta nt  po int  to be ma de is elimi na tio n or  su bs ta nt ia l red uc­
tion of th e backlog  is a co mpa ra tiv ely easy jolt bu t th is wil l no t be rem edial  
ac tio n suc h as  is needed. The ca us e of the backlog  wi ll st ill  ex is t and the  
Div ision, wo rki ng  as  it  does, wi ll imme dia tely begin accu mulat ing an othe r. I 
do no t th in k we acco mpl ish an yt hi ng  if  we sub scr ibe  to pe rm it tin g con diti ons  
to remain unc hanged on the  Divis ion —th e Bo ard  to  conti nue decid ing  150 or 
so cas es a ye ar  ins tea d of the  1.000 th a t should  he exp ect ed fro m it —an d then , 
when th is  bu ild s up an ot he r 3,000- or  4,000-case  backlog, eng age  in 2 or  3 yea rs 
of hand lin g to  evolve a me thod of di st rib ut in g the  backlog  cases bac k on the  
prop er tie s wh ich  se nt  them in.

The pro ble m which Mr. Wo lfe an d his assoc iate wi ll no t face  and at tempt  
to solve, is th e sha meful  prod uc tiv ity  ra te  of th e F ir st  Divis ion  its el f and it  is 
th e pr im ar y rea son  the se backlogs cont inu all y bu ild  up. Mr. Will iam s and 
yo ur  office ha ve  been fu rn ishe d volum ino us evidence  on thi s, and I th ink it is 
cle ar ly sho wn the ma in fa ul t lies with  th e ca rr ie r me mbers  in th ei r re fusa l to 
su stain an y cla im no m at te r how man y preced ent  cases ar e sho wn them in sup ­
po rt  the reo f. We hav e show n th e fa c t of  only  22 su staining  aw ar ds  on tr a in ­
men’s cas es in a per iod of ne ar ly 12 years, we have shown th a t two of the  five 
ca rr ie r me mb ers  hav e nev er once  ag reed  to  p ay a claim. It  is a m at te r of fa ct  
th a t th is  sam e condition ex ist s to da y:  th a t if Mr. Wolfe’s le tt er  ab ou t tel ling 
hi s peop le to get  down to bus ine ss was  rel ayed  to  th e ca rr ie r me mbers  of the  
F ir st  Div isio n, somehow it mu st have  been made known to  th em  th a t the y should 
di sreg ar d it.

In  th is  conn ect ion, I di rect  your  at tent io n to tes tim ony now in  the record  
before th e c ongre ssional subc ommit tee , of  which Mr. Will iam s is  cha irm an , where  
the repr es en ta tiv es  o f th e r ai lroa ds  (w ho  a re  th e bosses over t he  carr ie r m embers 
of th e div ision ) have categ ori ca lly  st at ed  rep eated ly th at th e ma nageme nts  ar e 
en tit led to dec isio ns by refer ees in al l cas es sen t to  th e Bo ard , un de r the pro ­
vis ion s of th e Ra ilw ay  Labor Ac t wh ich  spe ll ou t the  me cha nic s of  fu rn ishing  
re fe rees  to  br ea k d eadlocks.

I t is common know ledge the  c arr ie r members  have r eg ular  meetings wi th thei r 
bosses an d are  un de r st ri ct  co nt ro l; I say  th at  wh ere  it  is tes tif ied  before  the  
Membe rs of  Congress, th a t the ra il ro ad s wan t al l cases hand led  to a refer ee  
un les s the  labo r mem bers  w ill ag ree to a den ial,  a nd  th e rec ord  shows  t he  ca rr ie r 
members  pr ac tic al ly  nev er su stain a cla im invo lving money pa ym en ts on thei r 
own  in iti at iv e,  it  is ju st  a two  and tw o make fo ur  pro pos itio n, th a t Mr. ,T. E. 
Wo lfe  an d ot he r mem bers  of th e ma nageme nt comm itte e in cont ro l of thei r 
members  on th e F ir st  Division , ha ve  given those men in st ru ct ions  to  so conduct 
themselves.

The whole theo ry  of the  Con gress in passi ng  t he  amend ed Ra ilw ay  Lab or Act. 
wa s to cr ea te  a “sup rem e co ur t” fo r th e ra ilr oa d indu st ry , to aff ord  them a 
pla ce to ta ke hig hly  tec hn ica l ra il ro ad  pro blems f or  f a ir  dec isio n by equ al repre­
se nt at io n cons ist ing  of prac tic al  ra il ro ad  men fa m ili ar  with  th e ind ustry , 
preced ent s, an d prac tic al  appl ica tio n of th e agr eem ent s. Fo r th is  to  work as 
th e Con gress intended , both  sides ar e ch arge d wi th the  respon sib ili ty  of assig n­
ing  men a s me mb ers  of the d ivisio ns to ta ke  u p t he ir jobs in an  hones t appli cat ion  
of  th ei r knowled ge, experience , an d backgrounds fo r the  purpo se of fa ir ly  dec id­
ing  as  many of  th e dis putes  as  the y can. I say  the se men can so func tio n and  
sho uld  be exj>ected to dec ide a t leas t 80 percent of th e cas es th em se lv es ; th at  
20 pe rcen t or  less , should  have  to be re fe rred  to th ird pa rti es , pa rt ic ul ar ly  w hen 
it  is pro vid ed by law, th a t such th ird pa rt ie s mu st be “n eu tr al ” re fe rees  and 
by  th e v ery  m eth od  of  selection , c an no t h av e an y p ract ical  ba ckgro und knowledge , 
so essen tia l in m aking  decisions of t hi s kin d.

The five labo r organiz ati on s of  the  F ir s t Division ass ign  th ei r repr esen ta tiv es  
wi th th is  in m in d : th at  th e men so appo int ed  ar e given  a fre e ha nd  to  ca rry 
ou t th e du tie s of th ei r ass ign me nt.  Th e ca rr ie r members  of the F ir st  Division 
ar e no t pe rm itt ed  to do so : the y ar e on ly pe rm itted  to ha nd le  th e wo rk of the  
Divis ion  in th e man ne r spel led ou t in th e ins tru ct ions  the y rec eiv e f ’om Mr. 
J . E. Wolfe an d his com mit tee  of  as so ciate manag em ent  repr esen ta tiv es . Mr. 
Wo lfe has den ied  th is  is the  sit ua tio n an d will pro bab ly do so again,  bu t the 
reco rd  and th e evid ence it  contain s is con vincing to the co nt ra ry .

As m at te rs  ar e now ord ered, we ha ve  a “sup rem e co ur t” co ns ist ing  of  five 
judg es  fo r each, th e pla int iff s and th e defend an ts—t he  judg es  bei ng compen-
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sa te d  by th e part ie s th ey  re pre se nt.  I sa y th e org an iz at io ns ha ve  em po wered  
th e ir  “j ud ge s” to di sp os e of  th e  ca se s on th e m er it s ba se d on  co nt ro lli ng  p rece de nt  
an d to  th e be st  of th e ir  ab il it y . The  “ju dges ” in th e  em ploy  of  th e man ag em en ts  
ca nn ot fu nc tion  in  th e m anner in tend ed .

In  conc lus ion , I sa y our pr ob le m  is  no t to  en ga ge  in  han dling  of  th is  ki nd  
ev er y few  ye ar s fo r th e  pur pose  of  shov eli ng  ou t th e F ir s t Div isi on  s ta b le s ; th e  
re m ed y is to ta ke  su ch  act io n  as  will  re su lt  in  th e m em be rs  of  th e  divi sion  
jo in in g in  ex pe nd ing th e  nec es sa ry  ef fo rt to  ke ep  th e ir  ow n quart ers  in or de r.  

Yo urs tr ul y,
Charles Luna , Pre side nt .

E x h ib it  No. 18 
Unapplied awards— N.R.A .B. 

1ST DIVISION

Aw ard
No .

Ra ilroad Cla im da te Date of award Amou nt  
invo lved  1

11929
17646
18720
19031
19235
19276
19286
19287
19288 
19372 
19389 
19553 
19744 
19862 
19953
19979
19980 
20007 
20023 
20071 
20174 
29261 
20291 
20371 
20430

No rth ern P acif ic .. -............... ...........- ------ ----------------
San  Diego & Ar izona E ast ern ------------------------------
Lou isville  & Nashv ill e-------- --------------------------------
Ce nt ral of G eorgi a_______________ ____ ______ ____
Ste elton  & High sp ire ____________________________
Texas <fe Pa cif ic__________________ ____ __________
Atla nt ic  C oast L in e. -------------------------------------------

do ---------  ---------------------------------------------------
Pi tts bu rg h <fe Ohio ---------------------- --------------------
De nver & Rio  G rand e W es te rn ------ ------ --------------

___ do .................................- ------ ---------------- ----------
Lou isville  A- Nashv ill e______________ ___ _______—
Delaw are  La ck aw an na  & W es te rn ------------------------
Louisvill e & N ashv ill e_______________ _____- ...........
New York C en tral -S ou th er n------------------------ -------
Des  Moines  U ni on ........ ................................................. —

....... do --------------- ----------------------------------- ..............
South ern  ................................-......... ................................
Ce nt ral of G eorgia_____________________ _______—
Hu dson  & M an hatt an---------------------------- --------—-
Ce ntral of G eorgia______________________________
Chicag o, Milw aukee, St . P au l & P ac ifi c-Ea ste rn___
Flo rid a Ea st Coa st------ -------------------- --------- ---------
So uthe rn------------------- ------------------------------- --------
New York Centr al A St. Lo u is-Wheeling A Lake  E rie .

Sept.
Dec .
Fe b.
M ay
Oct.
Oct.
Dec .
Sept.
Ju ne
Ju ne
Aug.
No v.
M ay
Ja n.
Ja n.
Ju ne
Sept.
Sept.
M ay
Dec .
Fe b.
M ay
M ar .
Aug.
M ay

20,1940 
30,1954
15.1956
13.1953
11.1957
14.1957
18.1956
30.1957
12.1958
5.1952
7.1952

11.1958 
20, 1958
9.1959 
4,1955
2.1953

25.1953
29.1958
12.1959
14.1958
11.1958 
12,1961
4.1960

30.1960 
11,1957

Fe b.  26,1948 
Oc t. 2,1956 
M ay  14,1958 
Ja n.  20,1959 
Ju ne 15,1959 
Ju ly  22,1959 
Aug. 6,1959

___ do ______
___ d o ..........
De c. 17,1959 
Ja n.  20,1960 
Aug.  4,1960 
Dec. 16,1960 
Fe b.  17,1961 
Ju ne 6,1961 
Ju ly  21,1961

____d o______
Se pt . 13,1961 
Oc t. 4,1961 
Ja n . 16,1962 
Ju ly  6,1962 
Apr . 2,1963 
M ay  24,1963 
Nov . 3,1963 
Ap r. 16,1964

$160. 00 
5,544.00 

10,392.00 
30,086.94 

No ne  
8,316.00 

14,784.00 
7,500.00 
5.236.00

9,702.00
12,276.00
9,350.00 

37. 
288.
40.

13,464. 
11,484.00 
17,094.00 
20,988.00 
25,000.00 
12,617.00 
15,144.00 

14.60
S
8S
S

2D DIV IS IO N

3602 Ce nt ra l of Georg ia__ ___________________________ Apr . 5,1958 Dec. 5,1960 («)
3746 Pe nn sy lvan ia  Rai lro ad __________________________ Oc t. 13,1958 Ju ne  12,1961 (»)
3747 Chesapeake & O hio . ___________________________ May  25,1959 Ju ne  12,1961 (»)
3832 South ern  Rai lw ay _______________ ________ ______ De c. —, 1958 Sept.  20,1961 (’)
3864 Missou ri- Ka ns as -T ex as________ ______ ______ ___ Fe b.  10,1959 Nov . 3,1961 75.00
3896 Pe nn sy lvan ia  R ai lro ad .............- ____ ______________ Ju ly  5,1956 Dec . 18,1961 (*)

3D DIV IS IO N

548 Ra ilw ay Exp ress A gencv  ____________ __________ (4) (4)
4253 Pu llm an  Co .. _____  — _______— __ ___ _______ (♦) (4)
4734 Missouri Pac ific Lines  in  T . & L ____ _____________ (4) (4)
4735 Missouri- Kan sas-Texas ............. ....................................— (4) (4)
5014 ____d o.________ _________________ ______ ________- (4) (4)
6116 Atla nt ic  C oas t Li ne _______ ____________  ________ (4) (4)
7862 Alab am a Gr ea t So uthe rn _________________ _ _____ (4) (4)
8040 Missouri-Kansa s-T exa s,........ .......................... ............ (<) (4)
8657 De law are  A H udso n________ ____ _____ _ ________ (<) (4)
8661 ____do_________  ___________ ________ _______ . («) (4)
8704 Missouri- Kansas-T exas_______________ ___ _______ (4) (4)
8710 Atla nt ic  Coa st Li ne _______________  ________ (4) (4)
8773 New Yo rk.  New Hav en  & H art fo rd ., ..................... . . (4) (4)
8891 Union  Ter m in al___________________ . .  . .  _____ (<) (4)
9002 Missour i-K ansas -Texa s............. .................................... . . (<) (4)
9505 Tex as & P aci fic_________________ _ __ _  ______ (4) (<)
9507 Chicago , Milwaukee . St.  Pau l & Pacif ic............ ........... (4) (4)

(<)
(«)
(«)
(4)
(«)
(«)
(4)
(4)
(4)
(4)
(4>
(4)
(4)
(4)
(4)
(4)
(4>

See footnotes at end of table.
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Unapplied awards—N.R.A.B.—Coninued
3 D  D IV IS IO N

A w ar d
N o.

R ai lroad C la im  d ate D a te  of aw ard A m oun t 
in vo lv ed  1

964"
9761
9849
9988

10074
10075 
10101 
10139 
10192
10195
10196
10395
10396
10397 
10578 
10616 
10687
10733
10734
10735 
10745 
10747 
10820 
10823

S ou th ern  R ail w ay ____ _____________________ ______
M id la nd V al le y____________________________________
M is so ur i- K an sa s- T ex as _____________________________
U nio n  Pa ci fic  (S .C .D .) __________________________ . .
A tc his on , T opeka & S an ta  F e  (E ) _________ ____ ___
M is so uri -K an sa s- T ex as _____________________________
P u ll m a n  C o______________ ________________________
N ew  O rlea ns  & N o rt h eas te rn __________ ________ ___
S o u th ern  Pa ci fic (P .L .) ____________________________
M is so uri -K ansa s- T ex as ____________________________

-------d o ..................... . ...................................................................
T en nes se e C en tr a l_________________________________

____ d o , ..................................... ...................................................
......... d o . .................................... ...................................................

P u ll m an  Co_______________________________________
____ d o _____________________________________________
____ d o _____________________________________________
____ d o _____________________________________ _____ . .
____ d o . __________ . ____ ___________________________

M is so uri  Pa ci fic  (G ulf  d is tr ic t) ____________ ________
P u ll m an  C o_______________________________________

......... d o ___________________ ____________________ ____
C hi ca go , Roc k Is la nd  & P ac if ic ____________________
N or fo lk  <fc W est er n________________________________

(4)
(4)
(4)
(4)
(4)
(4)
(«)
(4)
(4)
(<)
(4)
m
(<)
(4)
w
(4)
(4)
(4)
(«)
(0
(4)
(<)
(«)
(0

<«) (♦>
(4) (0
w (4>
(<) (4>
(4> (4>
(<) (')
(4) <4>
(4) («>
(4) (4)
(<)
(«) (4)
(4) (4>
(4) (4)
0 ) (4)
(«) (p
(‘) w
(4) (4)
(4) (4)
(4) (4)
w (4)
(4> (4)
(4) (<)
(4) (4)
<«) (4)

1 A cc ura te  in fo rm at io n n o t av ai la bl e,  
p u te d  th e  am oun ts  on  th es e fig ur es : 
O ccu p a ti o n :

E n g in eer______ ____ ___________
F ir em an _____________ ______ ___
C o n d u c to r_____________________
T ra in m a n ______ ______ ________
Y a rd m a n .______ _______________
H o stl e rs .................................... ...........

W here  am o u n t is sh ow n, we have  ta k en  av era ge ra te s a n d  com-

M onth ly  rate
.......... $462.00
..........  396 .00
_____ 374.00
..........  341.00
..........  396.00
..........  352.00

T hese  figu re s m u s t ta ke  in to  co nsi der at io n  d ay s  o ff , th e 5- da y w ee k,  holiday s a n d  vac at io ns.  
1 U nab le  to  det er m in e am oun t of  m oney .
3 N o m oney  invo lv ed .
‘ D a ta  o m it te d  be ca us e of  la ck  o f a ccu ra te  re co rd s.

N o t e .— Ref er ee s p a rt ic ip a te d  in  al l ca ses sh o w n .

Mr. Staggers. Tha t concludes our hearing,  and we will stand in 
adjournment until 10 o’clock tomorrow morning.

(Whereupon, the subcommittee recessed, to reconvene at 10 a.m., 
Wednesday, June 9, 1965.)





RAILW AY LABOR  ACT AMENDM ENTS RE LA TIN G TO NRAB
WEDNESDAY, JUNE  9, 1965

H ouse of R epresentatives,
Subcommittee on Transportation and A eronautics, 
of th e Committee on I nterstate and F oreign Commerce ,

TFtwAmt/fon, D.C.
The subcommittee met at 10 a.m., pursuant to call, in room 2218, 

Rayburn House Office Build ing, Hon. Harley  O. Staggers (chairman 
of the  subcommittee) presiding.

Mr. Staggers. The subcommittee will please be in order.
Hear ings  are continuing today on H.R. 701, H.R. 704, and H.R. 706.
These bills  are designed to deal with the problem of long delays in 

the settlement of cases before the National Railroad Adjustment 
Boards.

As I  mentioned in my opening remarks yesterday, the  a ir transport 
industry' s labor relations are governed by title I I  of the Railway Labor 
Act, except tha t the indus try does not have machinery simila r to the 
Adjustment Board. The law permits  the establishment of such a 
board if the part ies themselves do not, in their own collective bargain­
ing agreements, provide grievance settlement machinery.

It  occurred to me that it might be he lpful to the subcommittee at 
this point in the record to hear from the Air  Tran sport Association 
concerning their  procedures, since this  may throw some light  on the 
problems occurring in the rail road industry. For th is reason, I  have 
written to the Air  Tr ansp ort Association requesting tha t they send a 
witness to testify  today to explain  procedures generally followed in 
the air transport industry for the settlement of so-called minor dis­
putes. I will include in the record of the hearings  at this point the 
lette r which I  referred to.

(The lett er referred to follows:)
J une 3. 1965.

Mr . L eo S ey bo ld .
Air Transport Associat ion,
Wash ington, D.C.

Dear Leo : The Subcommittee on Transportation and Aeronautics will hold 
hearings on June 9 and 10 on H.R. 701. H.R. 704, and H.R. 706—bills amending 
the Railway Labor Act with respect to the settlement of disputes growing out of 
grievances or out of the interpre tatio n or application of collective bargaining 
agreements in the railroad  industry.

There are  long delays in the settlement of cases referred to the National 
Railroad Adjustment Board. The subcommittee will be interes ted in finding 
out the reasons for these delays and will attempt  to see to it tha t these delays 
are eliminated. It is my understanding tha t in the air  tran sport industry, 
whose labor relations are governed by title  II of the Railway Labor Act, dis­
putes of th is natu re are handled very promptly, and tha t there has never been a 
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backlog of unadjusted  disp utes  of any sizable propor tion  in the ai r tra nspo rt 
industry.

I t will be very helpful to the  subcommittee  if you will send a witness to tes tify  
on Wednesday, June  9, before  the subcomm ittee to expla in generally to the  
committee the procedures followed in the ai r tra nspo rt industry for sett lement 
of disputes between the  employees  and ca rriers  growing out of th e grievances or 
out of the int erp retation  or application of collective bargain ing agreements.

Thank you for your  cooperation.
Sincerely yours,

H ar le y O. Stagge rs,
Member of Congress,

Chairman, Subcommittee on 
Transportation and Aeronautics.

Mr. Staggers. Pursuant  to my request, Mr. Joseph O'Brien is here 
today to testify on behalf of the A ir Transport Association. We want 
to welcome you to the committee, Mr. O'Brien, and you may proceed 
as you choose.

STAT EMENT OF J. L. O’BR IEN , VICE PR ES IDEN T, AIR TRA NSPORT
ASSOCIATION OF AM ERICA : ACCOMPAN IED BY DAVID L.
DOUGHTY, COUNSEL TO PERSON NEL  REL ATION S CONFERENCE

Mr. O'Brien. Mr. Chairman,  members of the subcommittee, my 
name is Joseph L. O’Brien. I am vice president of the A ir Transpor t 
Association which is composed of virtua lly all the regularly scheduled 
airlines of the United States.

Mr. Chairman, I am accompanied today by David L. Doughty, who 
is counsel to the Personne l Relations Conference.

I am responsible for the  operation of th at segment of the association 
known as the Personnel Relations Conference which is comprised of 
personnel and industr ial relations officials of each carrier member of 
the association.

This conference serves two basic purposes, the first being to conduct 
a program of advisory and informational services for the benefit of  
carrier industria l relations and personnel officials. The second is to 
provide a forum for the discussion, exchange and consideration of in­
dustrial relations and personnel ideas, policies and developments.

I am appearing  here today on behalf of the association in response to 
your letter dated Jun e 3, 1965, requesting us to explain generally the 
procedures followed in the airline indust ry for the settlement of dis­
putes between employees and carriers growing out of grievances under 
existing collective barga ining agreements.

Pending before the  subcommittee are three bills which would amend 
the Railway Labor Act, H.R. 701 and H.R. 706 would provide for the 
establishment of special adjustment boards to resolve disputes other­
wise referable to the N ational Railway Adjustment Board. H.R. 701 
would make all awards  of the National Railro ad Adjustment Board 
final and binding. The Air  Transport Association takes no position 
with reference to these bills as we have had no direct experience with  
the workers of the NRAB. Our s tatement is confined directly to the 
airline  industry.

The airline industry was placed under the Railway Labor Act in 
1936 by enactment of title  II , which made all provisions of t ha t act, 
other than those relat ing to the National Railro ad Adjustment Board ,
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applicable to the airlines. The air  carriers operate unde r section 201 
of titl e I I,  which provides in pertin ent p art :

I t  sh all  be  th e duty  of  ev ery c a rr ie r and of it s em plo yees,  ac ti ng  th ro ugh th e ir  
re pre se n ta ti ves,  sel ec ted  in  ac co rd an ce  w ith th e pr ov is io ns  of  th is  ti tl e,  to  es ta b­
lish  a board  of  ad ju st m en t of  ju ri sd ic ti on  no t ex ce ed ing th e ju ri sd ic ti on  which  
m ay  be  la w fu lly  ex erci se d by  sy st em , grou p,  or  re gi on al  boar ds of  ad ju st m en t,  
under  the au th o ri ty  o f s ec tio n 3, t it le  I , of  thi s a ct .

Thus, the  air  carriers and thei r employees, acting thro ugh  thei r rep­
resentatives, were placed under the statuto ry duty of establishing and 
utiliz ing system, group, or regional boards of adjustm ent, for the 
purpose of deciding grievances ar ising  under existing contracts. Pu r­
suant  to this  statutory obligation, the carriers  and the ir employees 
have entered into agreements for the establishment of appropriate  
boards o f adjustment.

At this  point, let me describe a typical airline  system board of ad­
justment. Such an adjustment board conforms to the basic require­
ments found in the labor agreements establishing such boards for em­
ployees who have union representation on the U.S. certificated air  car­
riers. The procedures have evolved over the years throu gh the collec­
tive b argaining process.

The contract provisions pertaining to the establishment of boards 
of adjustment generally commence with a definition of terms. A state­
ment is then made that  the board is established in compliance with 
section 204, title  II , of the Railway Labor Act, as amended, for the 
purpose of adjust ing or deciding  disputes which may arise under the 
terms of the contract. The contracts generally require a four-member 
board, two of whom are selected by the union and  two by the carrier. 
Adjustment board members serve from 1 year to the date of their 
appointment or until successors are duly appointed. Vacancies are 
filled in the same manner as provided for the selection and appoint­
ment of the original board members.

Generally, the board must consider any dispute prope rly submitted 
to i t by the president of the union or the chief operat ing official of the 
company (or their  duly designated representa tives), when such dis­
pute has not  been previously settled  in accordance with the terms pro ­
vided for in the applicable labor agreement.

Appointment of members of the boards is required by the respective 
partie s within 30 days of the date of the signing of the  agreement es­
tablishing a board. The appointees then normally must meet within 
45 days from the date of the signing of the  agreement in the city in 
which the company maintains its principa l offices. The board then 
selects a chairman and a vice chairman to serve for 1-year terms. 
These offices are filled and held alternately by union and company 
members of  the board.

All disputes properly referab le to the board for consideration are 
generally required to be addressed  to the chairman. Such disputes in 
general terms are contract grievances which have been processed under 
pread justment board procedures set fo rth in the applicable labor con­
tracts but have not been resolved to the mutual satisfaction of the 
parties. It  is standard procedure  for five copies of each pet ition ap­
pealing a grievance to an adjustment board, including all papers and 
exhibits in connection therewith, to be filed with the chairman.
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A copy of all documents submitted to the chairman must be fu r­
nished to the other p arty  or parties. Each  case submitted is required  
to show:

(1) Question or questions at i ssue;
(2) Statement of fac ts;
(3) Position o f employee or employees; and
(4) Position of the company.
When possible, joint submissions are sought. However, if the parties  

are unable to agree upon a joint submission, then either party may sub­
mit the dispute and its position to the board. No mat ter may be 
considered by the board which has not been handled in accordance with 
the appeals provisions of the pertinent labor  contract.

Upon receipt of notice of the submission of a dispute, the  chairman 
sets a date for hear ing at the next regular meeting of the board. If  
at least two board members consider the matter of sufficient urgency 
and importance, then a hearing can be set at such earlier date at such 
place as the chairman and vice chairman shall agree upon, but not more 
than  15 days aft er the request for meeting is made by the two said 
members. The cha irman is then required to give the necessary notices 
in writing of such meeting to the board members and the parties to 
the dispute.

The part ies to a dispute before the board  may choose and designate 
whom they wish to represent them. Evidence may be presented either 
orally or in writing, or both. A majori ty vote of all members of the 
board is required to make a decision. Decisions of the boards so ren­
dered in all cases properly  referable to them are final and binding upon 
the parties.

When a deadlock occurs in a case submitted to a board, the contracts 
usually provide  th at  the board shall endeavor to reach a decision, and 
failing in this, to  endeavor to agree within 30 days upon a procedure 
for breaking the deadlock. If  such deadlock is not broken within a 
prescribed time, then  a procedure is usually  set forth in the contract 
for the selection of a neutral referee to sit with the board of adju st­
ment as a member thereof. If  the parties cannot independently agree 
on a neutral, then provision is made for selection of a neutral by an 
independent agency. Decisions by the board  so constituted for break­
ing deadlocks are final and binding.

Other points  of in terest  concerning the system boards of adjustment 
in the airline industry are tha t the fees and  expenses of neutra ls are 
bome by the part ies to the dispute; each o f the parties assumes the 
compensation, t ravel expense, and other expenses of the board mem­
bers which they select; each of the par ties assumes the expenses of the 
witnesses which they call, and other  expenses which may be incurred 
by the board as it is deemed necessary by the chairman and vice cha ir­
man acting jo in tly ; and, the boards are required to maintain a record of 
all matters submitted for their  consideration and of all findings and 
decisions made.

The adjustment boards which we have jus t described are typical in 
the airline indus try. By agreement between some carriers and the ir 
employee representatives, however, different types of adjustment 
boards and board procedures are also in use.

For example, on some carriers, a neut ral sits as a member of the 
Adjustment Board from the beginning of the Board proceedings. On



RAILWAY LABOR ACT AMENDMENTS RELATING TO NR AB 101

another  carrier, the neutral may sit as a member of the Board at the 
inception of the proceedings, if parties mutually  agree in  a given case. 
Furthermore, one carrier recently established a procedure whereby the 
need for an oral presentation can be eliminated where both the union 
and  the company agree to the facts in dispute. The Adjustment Board 
then can adjudicate or resolve the dispute on the basis of the written 
presentation of the parties.

These varia tions a re noted in order to call attention to the fact that  
under  the scheme of Adjustment Boards in the airline  industry, there is 
much flexibility permitted in the establishment of such Boards. The 
employees acting through t he ir duly chosen representatives can, with 
a given carrier, negotiate the creation of a board tailored to the par ­
ticu lar needs of the group of employees involved. No rigid format for 
all employees and companies throughout the indus try is required. In  
the airline industry, each cra ft or class of employees on a carrier 
normally has its own Adjus tment  Board with members of that  class 
or craft si tting  on the Board. These two factors (1) being able to tailor 
a Board to the needs of a specific group of employees on a given car­
rier, and (2) the fact that  employee representatives on the Boards are 
from the craft  or class on which a grievance may arise, contribute in 
large measure to the success of Adjustment Boards in the airline 
indust ry. The flexibility which exists and having Board members 
with firsthand knowledge of the  type  of grievance involved, serve to 
expedite  cases and minimize delays in grievance processing so as to 
aver t a backlog of unresolved cases.

As for the time which is required in the airline  industry to process 
cases before Adjustment Boards, we do not have precise figures. How­
ever, our overall experience indicates tha t most cases a re concluded 
within 4 to 12 months. In considering the time element involved, wTe 
call your attention to the fact that by the terms of most air carrier  labor 
contract, Adjustment Boards sit only twice a year. Cases are saved 
for the regular meeting unless there are circumstances requiring im­
mediate action. Although thi s contributes in some delay, it is minimal 
and, on the overall, believed to be insignificant. I t does not detract 
from the success which the Boards  have had in the speedy resolution 
of grievances which arise unde r collective bargain ing agreements.

With reference to the  number  of grievances initia ted in a given year 
under  various labor contracts, and the method by w hich they are re­
solved, exact statistics are not available. However, the association, 
on a periodic basis, conducts a survey of grievance actions. The last 
study covered the year 1963, but we believe the figures are typical 
for other years.

On the basis of such studies, we estimate that in a typica l year around 
4.000 grievances are initiated within the airline industry. Of this num­
ber, approximately  90 percent are resolved in the grievance procedures 
under the applicable contracts prio r to their  reaching the system board 
level. This, we believe, demonstra tes an extremely successful record in 
efficient and equitable grievance processing. As for  the remaining 400 
or 10 percent of the  grievances which are taken to boards of adjust­
ment. we would estimate tha t 160 or 4 percent of the tota l initiated 
are resolved by Adjustment Boards  without the use of a neutral,  and 
240, or 6 percent of the total, with a neutral.
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Breaking the above statistic s down by classifications of employees 
(the numbers have been rounded off) the association’s 1963 study 
showed, and again, we believe these would be typical figures in recent 
years, tha t for flight deck employees, 350 grievances were initia ted; 
60, or 17 percent, were decided by system boards without a neutral, 
and 45, or 1.3 percent, were by system boards w ith a neutral. Fligh t 
attendants  accounted fo r 150 grievances being ini tiated with 30, or 20 
percent, decided by system boards without a neutral and 15, or 10 pe r­
cent, with a neutra l. Mechanics and related  employees initiated 3,500 
grievances, of which 95. o r 3 percent, were resolved by system boards 
without a neutral and 190, or 5 percent, were with a neutra l.

In  conclusion, let me reite rate tha t we take no position with refe r­
ence to  the specific bills before the subcommittee since they are  a ppli ­
cable only to the rail road  industry. With reference to the airline 
industry’s experience in  the settlement of grievances under existing 
collective bargaining agreements, the existing system boards of adjust­
ment procedures, or variat ions thereof, have proved and are proving 
to be satisfactory in achieving the Railway Labor Act’s legislative 
goal of prompt and orderly disposition of such disputes.

Thank you, Mr. Chairman.
Mr. Staggers. Thank you, Mr. O’Brien, and I want to thank you 

very kindly for taking the  time to respond to our invitation to  come 
and give us the benefit of your views. The reason we extended this  
invita tion is that  we are considering these problems which do affect 
the railroad industry  and which we recognize are not the same prob­
lems you have. But we want to—these figures and the testimony that  
you have given I  think wil l help the subcommittee a lot.

I want to thank you again.
Mr. Williams, any questions ?
Mr. W illiams. Thank you, Mr. Chairman.
Air. O’Brien, judging from your statement, the methods employed 

by the airlines in resolving these disputes have apparently  been very 
successful. While I did not notice in your statement whether you 
indicated there had been a backlog or not, apparently there is very 
litt le backlog.

Mr. O’Brien. There is none.
Mr. W illiams. Are you familia r with the three bills that have been 

introduced, presently before the committee?
Mr. O’Brien. Well, familiar  to the extent that I have read them. 

I can’t say tha t I  have studied them, because they do not relate to our 
industry.

Mr. Williams. It  would appear to me on listening to your statement 
and in looking over these bills, tha t to some extent, at least, the enact­
ment of these th ree bills would bring into action virtually the same 
type of procedures th at  are presently being followed by the airlines. 
Is  tha t a f air statement or would you like to comment on it?

Mr. O’Brien. No, I don’t think I am prepared to comment on tha t 
observation, Mr. Congressman, no, sir.

Mr. W illiams. Thank you, sir.
Mr. Staggers. Mr. Devine?
Mr. Devine. Thank you, Mr. Chairman.
Mr. O’Brien, I  think  your statement adds immeasurably to the rec­

ord. 1 was particu larly impressed or interested in the statistics that  
appear on page 8 on the number of cases tha t have been resolved. In
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the normal year approximately 4,000 with only 6 percent was it neces­
sary to have resolved by a neut ral. And in your breakdown, in your 
par ticu lar industry, the airlines, the flight deck employees was 13, 
attendan ts 10 and I  guess mechanics are the easiest ones to  ge t along 
with—they are down to 5 percent.

Mr. O’Brien. Yes, sir.
Mr. Devine. I notice, Mr. O’Brien, in section 205 of title  II , when 

this was enacted about 25 or 30 years ago it provided for the establish­
ment of a permanent National Air  Transport Adjus tment Board. 
Has such a Board ever been established ?

Mr. O’Brien. No, Mr. Congressman. No such Board has been 
established.

Mr. Devine. Do you know why ?
Air. O’Brien. Because there is no need of it. Obviously, the record 

of the indust ry in terms of h andl ing grievances has been such that  the 
establishment of a National Ai r Transpor t Adjustm ent Board would 
serve no useful purpose. As a matter of fact, I might comment at 
this time, tha t this reference to the National Air  Transport Adjust­
ment Board  in section 205 could well be deleted.

Mr. Devine. And I would take it, then, on behalf of your association 
that  you would recommend an amendment to section 205 of the act ?

Mr. O’Brien. Yes, sir.
Mr. D evine. Do you know whether or not  your association has any 

other  recommendation for amendments to the act? As long as we are 
attacking this problem I thin k we should have any othe r suggestions.

Mr. O'Brien. I don’t care at  this time to comment on that . But 
we do have some representatives from ai r carrier s who may have some 
comments to make, either  orally  or in writing, as you or the committee 
would prefer.

Mr. Devine. Do you know, Mr. O’Brien, whether they have been 
called or are going to be called as witnesses today ?

Mr. O’Brien. Not to the best of my knowledge, no, sir.
Mr. Devine. Mr. Chairman, you know who will be called as wit­

nesses. But if these persons to whom Mr. O’Brien makes reference 
are not tP be called as witnesses, perhaps if they have suggestions of 
amendments to the act, any suggestions may be admitted or offered for 
the record.

Mr. Staggers. Glad to have them and we will so stipulate.
Mr. Devine. Thank you, Mr. O’Brien.
Mr. Staggers. I want to th ank  you again. We are only searching 

for the tru th  in the matt er on both sides. I want the committee to 
understand  that you came only by invitation and not at any other re­
quest. We hope any other groups that  are interested in either side of 
this  may have the opportunity to come.

Thank you again, you and your whole association.
(The following letter was la ter  received from Mr. O'Brien :)

A ir  T ra ns po rt  A ss ocia ti on  of  A m er ic a .
Washington, D.C., June 22,1965.

H o n .  H ar le y  O . Stag gers.
Chairman, Subcommittee on Transportation and Aeronautics, Inter state and 

Foreign Commerce Committee, House of Representatives, Washington, n.C. 
H ear  M r. Sta gge rs: This le tte r is in resi»onse to the int ere st of the  Subcom­

mit tee on Tra nsp ortatio n and  Aero nautics  expressed dur ing the  subcommittee 
hea ring s on June  9, in  receiving add itio nal  recommendations, if any, for  amend-
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men t of th e Rai lw ay  Lab or  Ac t, p ri o r to  th e clo sin g of  th e  heari ngs on H.R. 701, 
704, a nd 700.

The  su bc om mitt ee ’s co nc ern fo r th e  be tt er m en t of  la bor re la ti ons un de r al l 
as pe ct s of  th e Rai lw ay  Lab or  A ct  is  ap pr ec ia te d.  In  ke ep ing th er ew ith , th e Air 
T ra nsp o rt  As sociati on  her ew ith su bm its th re e su gg es tio ns  fo r am en di ng  th e ac t. 
The se  su gg es tio ns  a re  in  a dd it io n  t o  the one e xp re ss ed  on b ehalf  o f th e as so ciat io n 
be fo re  t h e  sub co mmitt ee  on  J u n e  9, to w it,  t h a t sect ion 205, ti tl e  I I , which  p er ta in s 
to th e  es ta bli sh m en t of  a N at io nal  A ir  T ra nsp ort  A dju st m en t Boa rd , be  de let ed . 
Th ey  a re  a s fol low s :

(1 ) Sup er vi so rs  an d o th er m an ag em en t pe rs on ne l sh ou ld  no t be co ns idered  
as em plo yees  fo r org an iz ati onal pu rpos es  under th e R ail w ay  La bo r A c t; 
ra th e r  they  shou ld  be  ex cl ud ed  to  th e sa m e exte nt as th ey  a re  unde r the 
N at io nal  Lab or  R el at io ns  A c t:

(2 ) In  emp loy ee re pre se n ta ti on  elec tio ns  co nd uc ted by  th e  N at io na l Med ia­
tion  Boa rd , th e Boa rd  sh ou ld  be re qu ired  to  pr ov id e an  appro pri a te  spac e 
on  th e  ba llot s used  to  en ab le  em plo yees to  ca st  a de fini te  af fi rm at iv e vo te 
fo r “no u ni on ” ; and

(3 ) Air carr ie rs  as  em pl oy er s shou ld , as  a m a tt e r of  ri gh t,  be en ti tl ed  to  
p a rt ic ip a te  in  re pre se nta tion  proc ee ding s an d cl as s or c ra f t de te rm in at io ns  
be fo re  th e N at io na l M ed ia tion  Bo ard.

Con ce rn in g ite m (1 ),  we  be lie ve  th a t the nati onal la bo r po lic y,  as  ex pr es se d 
in th e  N at io na l Lab or  R el at io ns Act with  re fe re nc e to  su per vis ory  pe rson ne l, 
sh ou ld  be  mad e co ns is tent . T he  R ai lw ay  Lab or  Ac t sh ou ld  tr e a t su pe rv isor s 
as  th ey  a re  th ro ug ho ut  in dust ry  in  g en er al  w ith re fe re nc e to  o rg an iz at io nal  righ ts . 
F or ex am pl e,  pe rson s ha vi ng  a u th o ri ty  to hi re , di sc ha rg e,  d ir ec t,  di sc ip lin e,  or  
ta ke cert a in  ot he r pe rson ne l act io ns w ith re sp ec t to  o th er em ployees, or  effec­
tive ly to  rec om me nd such  ac tion , w her e th e ex er ci se  of  su ch  au th o ri ty  re qu ires  
th e us e of  inde pe nd en t ju dg m en t, an d th e co nd uc t of  su ch  per so ns  w ith  re sp ec t 
to un io ns  ma y, un de r som e ci rc um st an ce s,  be  im pu te d to th e  em plo yer, shou ld  
be co ns id er ed  as  su pe rv isor s and no t co ns id ered  as em ploy ee s fo r org an iz at io na l 
pu rp os es .

Per so ns ac ting  f or  employ ers in  dea ling s w ith a barg ai n in g a gent fo r em plo yee s 
or  in  re la ti on  to ra nk  an d tile  em ployees, ha ve  a po te n ti a l co nf lic t of  in te re st  
cr ea te d fo r them  whe re  th ey  a re  co ns id er ed  em ploy ees su b je ct to  un ioni za tio n 
bu t a re  re sp on sib le  fo r th e adm in is tr a ti on  of m an ag em en t pe rs on ne l polici es.

W ith  re fe re nc e to ite ms (2 ) and  (3 ),  th e a ir li ne  in dust ry  has ta ke n th e po si­
tio n th a t th e  Nat iona l M ed ia tio n Boa rd  em plo yee re p re se n ta ti on  pra ct ic es  ar e 
no t in ke ep ing w ith  th e po licy ex pr es se d by th e Con gres s in  th e  Rai lw ay  La bo r 
Act.  The  ba llot  now used  is  n ot a  fa i r  m ea su re  o f em ploy ee  c ho ice in  re pre se nta ­
tio n m att ers , an d deny ing ca rr ie rs  th e  ri gh t to  part ic ip a te  in c ra f t or  clas s dete r­
m in at io ns  igno res th e fa c t th a t th e  a ir li ne  in dust ry , in so fa r as  cre w com ple ­
me nt and o th er iss ues ar e  pr es en te d,  ha s a  de fin ite  re a li st ic  st ake in ele ction  
pr oc ed ur es  an d cla ss  or  c ra f t det er m in at io ns.  We re sp ec tfu lly  su bm it th a t yo ur  
su bc om m itt ee  rev iew  th e si tu ati on  w ith  re fe re nc e to  th e in dic at ed  re pr es en ta tion  
elec tio n pr ac tice s of  the  N at io na l M ed ia tio n Boa rd .

The  su gg es tio ns  co nt aine d here in  a re  no t al l- in clus iv e b u t th ey  ha ve  bee n 
un de r ac tive discussio n in th e i ndust ry  fo r som e pe riod  of  tim e.  The  o pp or tu ni ty  
to ex pre ss  ou r op ini ons in re gar d  to  th es e m att ers  is  ap pre ci at ed .

Very tr u ly  y ou rs ,
J.  L . O 'B ri en , Vice President , Personnel Relations.

Mr. Staggers. Our next witness will be Mr. J . E. Wolfe, chairman 
of the National Labor Conference, and his associates.

Do you have any associates that  you want with you here ?
Mr. Wolfe. Only those behind me.
Mr. Staggers. Would you identi fy them before you start? I 

might say that  the House goes into session a t 11 o’clock today. So we 
will have to stop at that time or soon afte r that. We will try  to arrange 
a meet ing for 2 o’clock and we should know soon aft er we go to the 
House floor.

Mr. Wolfe. I will be back.
Mr. Staggers. We will know soon afte r we go into session. We 

will let you know or the clerk of the committee know so tha t he can 
inform you as soon as we know whether we will be able to sit this
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afternoon during general debate. If  we can, we hope we can get 
through with your testimony, i f that  is satisfac tory w ith you.

Mr. Wolfe. Yes; I want  to have an opportuni ty to present my 
testimony.

Mr. Staggers. I am sure  you do and we want you to have sufficient 
time.

Mr. Wolfe, we will try  in every way to  see th at that  is done. You 
may identify yourself and  the ones who are with you.

STATEMENT OF J.  E. WOLFE, CHAIRMAN OF THE NATIONAL RAIL ­
WAY LABOR CONFERENCE; ACCOMPANIED BY J. R. WOLFE, AND
C. I. HOPKINS, JR.

Mr. W olfe. My name is James  E. Wolfe. I am chairman and chief 
executive officer of the National Railway Labor Conference. As chair­
man I act as spokesman for the regional carr iers’ conference com­
mittees in the handl ing of major labor controversies at the national 
level, and have related duties  and responsibilities. I appear before 
you on behalf of the members of the  National  Railway Labor Confer­
ence, which comprise virtually all of the class I railroads of the 
United States and togethe r constitute more than  90 percent of the 
rail road  industry.

I entered the service of the Chicago, Burlington & Quincy Railroad 
Co. in the spring of 1918 as a coal chute laborer at Hannibal, Mo.

In  June  1957,1 became vice president  in charge o f personnel of the 
Burl ington system, which position I held u ntil November 1961, when 
1 became chairman of the Committee on Labor Relations of the Asso­
ciation of Western Railways  and chairman of the Western  Carrie rs’ 
Conference Committee.

From  1952 until my appointment to my present position, I  served as 
a member of all western ca rrie rs’ conference committees handling con­
certed national and regional wage and rules movements.

I also served on several national arbitration boards and on Decem­
ber 22 ,196 0,1 was appointed by the President of the United States as 
a member of the Presidential  Railroad Commission. I served as a 
member of tha t Commission and as spokesman for  the carrier mem­
bers of the Commission until it completed its work and was dissolved 
pursuant to  the order of i ts creation on March 26. 1962.

I  also was a member of Arbitration Board No. 282, created pursuant 
to Publ ic Law 88-108, approved August 28, 1963, to dispose of man­
ning issues involved in the national rules dispute with the unions 
representing  railroad opera ting employees; and I  have acted as spokes­
man and chief negotiator fo r the carriers in the handling of all of the 
various elements of that dispute.

In  addit ion to my position as chairman of the  National Railway 
Labor  Conference, I  am cha irman of the carrie rs terr itoria l commit­
tees for the National Railro ad Adjustment Board. These combined 
committees constitute the admin istrative group which acts for  rail 
management in appointing ca rrie r board members and genera lly exer­
cises supervision over carr ier adjustment board matt ers as contem­
plated by section 3 of the  Railw ay Labor Act.

Dur ing the many years I have had responsibilities in the field of 
railroad employee relations, I  have been directly concerned with the



106 RAILWAY LABOR ACT AMENDMENTS RELATING TO NRAB

administ ration, operation , a nd performance of th e National Railroad 
Adjus tment  Board. Of continuing and growing concern to me, and 
to those I  represent as chairman of the Nat ional Railway Labor Con­
ference and of the carr iers ’ terr itori al committees for  the National 
Ra ilr oa d Ad justm en t Bo ard,  has  been the  bac klog of  cases accu mu­
latin g on the first and th ird  divisions of the adjus tment  board.

We have studied this situat ion thoroughly in orde r to isolate the 
sources of the problem and to fix upon methods of meeting and over­
coming these problems. Some of the programs which have been 
in it ia te d as a res ult  of  these efforts are  now be ar ing fr uit , as will be 
developed late r in my testimony.

Othe r of our efforts in t his  direction have not met w ith success be­
cause in the last analysis there can be no voluntary  solution to the 
backlog problem which does not proceed from a cooperative sp irit on 
the pa rt of both labor  and carr ier interests. In  the course of proceed­
ings before your subcommittee I believe you will find as I  have tha t, 
regre ttably , this cooperative spirit is lacking on t he part of some— 
though by no means all—of the  ra ilroad  labor organizations. Where 
the will to pursue a remedial program has been genuine, the results 
have been most gratifying . Where this will has no t been present, we 
have found the backlog problem worsening ins tead of improving.

In  this testimony which I  present on behalf of the carrie r members 
of the National Railway Labor Conference, I will summarize the 
reasons why the amendments to the Railway Labo r A ct proposed in 
H.R. 701, 704, 706 are neithe r necessary nor desirable in the judgment 
of the carriers. In addi tion to my testimony we have submitted to 
your  subcommittee the statements and exhibits o f W. L. Burner, Jr. , 
W. S. Macgill, E . T. Horsley,  and T. F. Strunck . These materials 
provide additional information and data  support ing the conclusions 
I  will express in the course of this testimony. At this point, Mr. 
Chairman, I  respectfully request that the testimony, the wr itten testi­
mony of the  four people whom I have ju st named be admitted to the  
record.

Mr. Staggers. They will be admitted into the record at this point.
(The  four statements refe rred  to follow:)

Statement of W. L. Burner. J r., Secretary-Treasurer and Assistant Director 
of Research, National Railway Labor Conference

I am William L. Burner, Jr.,  secretary-treasure r and assi stan t director of re­
search of the National Railway Labor Conference. My office is in the Union 
Station Building in Chicago and my home is in Glenview, Ill.

Prior to assuming the duties of my present position on October 1, 1963, I was 
manager of the Bureau of Information of the Southeastern Railways, which was 
located in Washington, D.C. I entered railroad service with the bureau in 1940, 
following my graduation from Washington and Lee University, and served it  suc­
cessively as examiner, sta tistic ian, secretary and manager. In those capacities I  
have been closely associated with labor relations  developments in the railroad 
industry, and my duties have included keeping in touch with the work of the Na­
tiona l Railroad Adjustment Board. For example, while I was manager of the 
bureau, I was secre tary of th e Southeastern  Committee for  th e National Adjust­
ment Board, concerning which I shall have more to say later.

INTRODUCTION

Nature of railroad presentation.—My appearance before your committee is on 
behal f of the railroads of the United States, which are required by the Railway 
Labor Act to partic ipate in the  selection of members of the National Railroad
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Adjustm ent Board and to compensate the members they select, and which are 
vitally affected in their labor relations by the decisions of tha t Board. More 
particular ly, I speak for railroads  which are members of the National Railway 
Labor Conference, which was organized early in 1963 to assi st railroads in the 
development of sound labor relations and to coordinate the ir labor relations 
activities.

As outl ined in Mr. Wolfe’s statement, my par t of the rail road’s presentation 
will be to introduce cer tain background information relat ing to the development 
and activities of the National Railroad Adjustment Board and certain statis tics 
as to its performance and the present status  of it s work. The railroads are op­
posed to H.R. 701, 704, and 706, a s fully set out in Mr. Wolfe’s statement. The 
background and stat istical da ta in my statement and exhibits  underlie tha t 
conclusion.

The railroad industry has probably the longest history of collective bargaining 
of any major industry in the United States. Certainly it s collective bargaining re­
lationships have been subject to control by Federal law for a longer period than 
those of any other industry . For  more than 75 years, Federal laws have pro­
vided procedures for the resolution of collective bargaining disputes between ra il­
roads and their employees.

The reason for this long and continuing concern of the Congress with the col­
lective bargaining relations  of railroads  and thei r employees is not difficult to 
find. Unlike most industries, the railroad  industry  is one which is vital not 
only to the economic health of the American Nation but also to the physical 
well-being of its people—in fact,  to their day-to-day necessities of life. The 
essential position which the  rail road  industry occupies, and the compelling neces­
sity for its uninterrupted operation, have l>een so many times made clear to the 
Congress, and Congress has recognized i t in so many enactments, tha t it is not 
necessary for me to burden the record of this committee by piling proof of tha t 
fact on the proof which has already been presented. It  is recognized in the 
first of the general purposes stat ed in the Railway Labor Act: “To avoid any 
interruption to commerce or to the  operation of any car rier  engaged therein.” 1 
1 urge you to keep that  fundamental fact, in mind in considering the problems 
of the  National Railroad Adjustment Board.

Nature  of railway labor disputes.—Before I outline the history of the legis­
lation which led to the creation of the National Railroad Adjustment Board, I will 
indentify the types of disputes which i t was created to deal with. Controversies 
between rail roads and their employees fall into two broad categories which differ 
in essentia l respects. The first category has to do with the making of agree­
ments. and with changes in agreements once made. This includes requests for 
increases (or decreases) in ra tes of pay. and proposals for changes in work rules 
such as those bearing on application of the rates  of pay, those which set forth 
hours of work and working conditions, those which require  the use of specified 
personnel, those which establish procedures for the handling of discipline mat­
ters, and many others. The function of making the agreements which specify 
the conditions under which employees will work, thei r rate s of pay, and the 
like, has been likened to the legislative  process by which laws are made. As 
applied to collective-bargaining relationships, disputes growing out of requests 
for changes in agreements have come to be known, in the railroad industry, as 
major  disputes.

The other broad category of disputes between railroads and labor organiza­
tions representing their  employees has to do with the day-to-day application 
of agreements, once made, and with individual grievances which arise in the 
presence of agreements. These disputes involve such mat ters  as whether one 
rate  of pay rath er than another should apply to a certain  job. or whether one 
employee rath er than another should be used on a certain occasion, or whether 
an employee has been unjust ly trea ted  in the imposition of discipline or other­
wise. Such a dispute would not involve a request fo r the establ ishment of a new 
rat e of pay, but might involve the contention of a labor organization tha t a 
certain  rat e of pay which has already been established in an agreement should 
apply to a certain task, rather  than the rate of pay which the railroad  actually  
paid for the  task. Inasmuch as di sputes in this category are to be decided within 
the terms of agreements tha t are  already in existence and do not in'-olve the 
making of new agreements, the function of deciding them has been likened to 
the judic ial process. As applied to collective bargaining relationships, disputes

Railway Labor Act as amended, sec. 2 (1 ).
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growing out  of the interpre tation or application of existing agreements, o r out  
of grievances, have come to be known in the railroad industry as minor dis­
putes. This does not mean tha t such disputes are  never important or never 
involve considerable sums of money; the term “minor disputes” is merely a 
convenient label to use in distinguishing claim and  grievance disputes from 
disputes involving the making of new agreements or the revision of existing agreements.

The National Railroad Adjustment Board was established to deal with only 
disputes of the la tte r ca tegory—the so-called minor disputes. Accordingly, when 
I discuss the history of laws which led up to the establishment of the Adjustment 
Board, my discussion will be in terms of the provisions of those laws tha t have 
to do with minor disputes, even though the same laws have had substantia l 
bearing on the handling of major disputes as well.

Disputes arising  out of claims or grievances, even though conveniently called, 
minor disputes, are of definite importance not only to railroad employees but 
also to rauroad management and to the public. The employees must be assured 
of proper application of the agreements which their representatives have negot i­
ated. The railroads on thei r par t must have assurance tha t when they have 
negotiated an agreement under the procedures of sections 5, 6, 7, 8, and 10 of 
the Railway Labor Act they may rely on tha t agreement as setting forth the ir 
obligations and not be faced with harassment to bring about what is, in effect, 
a suustantive change even though it may be sought under the guise of a mere 
change in application of the agreement. This is, of course, subject to the 
necessity for informed and  impart ial rulings as to the  meaning of agreements 
in cases in which the parti es to the agreement do not concur in what the agree­
ment means. So far as both the railroads and the employees are concerned, 
interpretations which have been placed on agreements have at times had major 
effects on the provisions of agreements, as grea t as if such in terpreta tions were, 
in fact, changes in agreements. The public is concerned, because it must be 
protected against inter rupt ions  in railroad service which might occur i f there 
were no peaceful means for deciding disputes as to application of agreements, 
or claims under agreements, or grievances, and the use of economic force were the 
final arb iter. For all of these reasons, machinery for interpreting and applying 
agreements has a tremendously important pa rt in the handling of labor rela tions 
as between railroads and the ir employees.

LA WS PRIOR TO 1 9 3 4  AFFEC TIN G RAILROAD LABOR REL ATIONS

Act of 1888.—The first of the Federal laws regulating the conduct of ra ilroad 
labor relations was the act of October 1, 1888, which was enacted a year after 
the Intersta te Commerce Act became law. It  had  its background in severe ra il­
road strikes which had taken place in 1876 and 1877, which had resulted in wide­
spread  disorder, considerable loss of property and much inconvenience to the 
public. It  contained two provisions which have been carried forward and are 
key provisions in the presen t Railway Labor Act. The first was for voluntary 
arb itra tion  of labor disputes, and the second was for investigation of labor 
controversies by commissions appointed in each case by the President of the 
United States.

The Act of 1888 did not distinguish between “major disputes” and “minor dis­
putes ,” and its arbit ratio n provisions differed from those presently applicable 
in two important respects. Arbitrat ion was available on the  suggestion of either 
par ty to a  controversy, provided both par ties to the controversy agreed to arbi­
trat ion . It then became incumbent upon each party to name an arbit rator , and 
the  two arbitra tors thus selected had the duty of agreeing upon a third or neutral 
arb itra tor . Up to this  point there  has been no fundam ental change since the 
act  of 1888 in the arbitra tion  machinery. The act of 1888, however, stopped at 
that point. It  contained no provision for appointment of a neutra l arb itra tor 
in case the two party  arbitr ato rs did not agree on such an appointment. Further, 
the  awards of arbit rato rs under the act of 1888 had no binding legal effect. As 
I will point out in a moment, both in respect of the effect of a rbitra tion awards, 
and in respect of appointment of neutrals, the laws subsequently enacted— 
and particularly  the law setting up the National Railroad Adjustment Board— 
represent the further  development of the mechanics of voluntary arbitrat ion.

Although arbitra tion procedures such as I have outl ined were appropriate for 
the determination of disputes as to the interpretation  of agreements, as well as 
disputes arising out of desi re to change agreements or to make new agreements, 
the arbi tratio n provisions of the act of 1888 were never utilized. The provisions
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for investigation of controversies by commissions appointed by the President 
of the United States were utilized in connection with the Pullman strike  in 1894— 
but that situation is not re levant to the issues now before this committee.

Erdman Act (1898).—The next law regulating the handling of railroad labor 
disputes was the Erdman Act. which became law in 1898. It  preserved the arbi ­
trat ion  features of the act of 1888, with additional provisions along the two lines 
I indicated a moment ago. The first such provision was to assure the appointment 
of a neutral  arb itrato r. In case the party arbitra tors  could not agree on the selec­
tion of a neu tral within 5 days, the neutral was to be appointed by joint action of 
the Chairman of the Int ers tate  Commerce Commission and the Commissioner of 
Labor. The second additional provision had to do with enforcement of a rbi tra­
tion awards.  Although arb itra tion  was still a mat ter to be entered into volun­
tarily,  the Erdman Act provided tha t once the parties had accepted arbitra tion,  
the awa rd of the arbi trators might be enforced by a decree of a Federal court 
sitti ng in equity. Both the provision of an arrangement for appointment of neu­
tra l arb itra tors  and the provision for judicial eforcement characterizes  the ar bi­
trat ion  arrangements which are available today under  the Railway Labor Act. not 
only for  major disputes but also, through the National Railroad Adjustment 
Board, for minor disputes.

The Erdman Act contained a new provision for  mediation, upon application by 
either p arty  to a controversy, which replaced the Presidential commissions of in­
quiry which had been provided fo r by the act  of 1888. That  provision, as well as 
the developments under the Erdm an Act in which arbi trat ion agreements were 
entered  into for the settlement of major disputes, lie outside the field of your 
presen t inquiry, because they have to do with major disputes rath er than the 
minor disputes which your committee is concerned with.

Newlands Act (1913).—The thir d Federal law regulating railro ad labor re­
lations was  the Newlands Act, which was passed in 1913 and amended the Erdman 
Act. It  made two changes in the arbit ration provisions of the Erdman Act. per­
mitting arbitration boards to be established consisting of six members rather than 
the three  members available under the Erdman Act, and providing that  boards of 
arb itra tion  must limit their  decisions to  the issues involved in the case immedi­
ately before the Board. Those provisions a re important ones which are retained 
in the Railway Labor Act, although they are perhaps less innovational in char­
acter than were the keystone provisions of the  Erdman Act which I discussed a 
moment ago.

The Newlands Act established the U.S. Board of Mediation and Conciliation, a 
forerunner of the present National Mediation Board. Its  function was primarily 
in relation to major disputes.

Period, of Federal control (1917-20).—The next development in relation to 
handling of railroad labor matters  under Federal Government regulation occurred 
during the period of World War I while the railroads were under Federal control. 
This extended from December 26, 1917, to March 1, 1920, slightly more than 2 
years, but the precedents developed during tha t relatively  b rief period, not only 
in the matte rs of labor organization of employees and the extension of labor agree­
ment rules but also in the procedures for handling of disputes, continue to exert 
a tremendous influence.

The disputes-handling machinery was set up in three  Boards of Adjustment 
which were established in 1918 on a bipar tite basis. Board of Adjustment 
No. 1, which was established March 22. 1918. had jurisdiction with respect to 
disputes concerning the four brotherhoods representing engine and train serv­
ice employees: Engineers, firemen, conductors and trainmen.  (These four 
brotherhoods had been founded p rior to 1880. The Switchmen’s Union of North 
America, which was organized in 1894. was less than 25 yea rs old at the time 
of World War I, and during the war period disputes in which it was involved 
were refer red to another of the Boards of Adjustment as I will mention in a 
moment.)

Board of Adjustment No. 1 had no jurisdiction over matters of changes in 
rates  of j>ay or working practices, but was charged solely with the decision 
of disputes as to the interpretation of existing agreements and as to matters 
of discipline and other personal grievances. It  consisted of eight members, 
four of them representing the railroads  and four representing the brotherhoods. 
The four members represent ing the railroads were selected by the regional direc­
tors of the U.S. Railroad Administration which was the Agency for Federal 
Control, and were paid for thei r services by the rail road s; the brotherhoods 
nominated the ir respective members.

4 9 -9 9 8 —«5----- 8
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Tw o ot he r Boa rd s of  A d ju st m ent were or ga ni ze d al on g si m ilar  lin es  la te r 
in  1918. B oa rd  of A dju st m ent No.  2 w as  es ta bl is he d in  M ay  to  ha nd le  di sp ut es  
co nc er ni ng  th e six sh op  c ra ft s,  an d to af fo rd  b ip art is an  re pre se nt at io n th a t 
B oa rd  co ns is ted  of 12 mem be rs , 6 no min ated  an d pa id  by  th e ra il ro ads an d 6 
by  t he  la bor  unio ns .

B oa rd  of  A dj us tm en t No. 3 w as es ta bl is he d Nov em ber 13. 1918, an d ha d ju r is ­
di ct io n ov er  qu es tio ns  of  in te rp re ta ti o n  and  ap pl ic at io n of  ag re em en ts  be tw ee n 
th e  ra il ro ads an d th e ir  te le gra pher s,  sw itc hm en , cl er ks , and mainten an ce -o f- 
w ay  em plo yees.  It , l ik e B oard  No. 1, co ns is ted of  e ig ht  m em be rs .

E ac h of  th e Boa rd s of  A dju st m ent fu nc tion ed  as a se para te  bo ard,  co ns id er ing 
d is pu te s invo lv ing th e cl as se s of em ploy ees w ithin  th e ju ri sd ic ti on  of  th e par­
ti cu la r bo ard.  Thi s lin eu p of  se para te  boa rd s to  han dl e d is pute s inv olving  th e  
re sp ec tive  clas se s of  em ploy ee s has co nt in ue d to  th is  da y.  Ev en  th e nu m be ring  
of  th e  b oa rd s is the sa m e now a s  un de r th e Worl d W ar  I se tu p,  w ith  th e pr es en t 
F ir s t Div is ion of th e  N ational R ai lr oad  A dj ust m en t B oar d ha vi ng  ju ri sd ic tion  
ov er  di sp ut es  inv olving  en gine , tr a in  an d yar d se rv ice em ployees (inc lu di ng  
no w th os e re pr es en te d by th e  Sw itc hm en ’s Un ion  of  N ort h  A m er ic a) , ju s t as  
B oar d  of  A dj us tm en t No. 1 did  duri ng W or ld  W ar  I ; th e  Secon d Divi sio n has  
ju ri sd ic ti on  ov er  sh op  em ploy ee s, ju s t as  Boa rd  No. 2 di d duri ng  Worl d W ar  I ; 
and th e  T hird  Div isi on  of  th e  A dj us tm en t Boa rd , like  B oar d of A dj us tm en t 
No. 3. has ju ri sd ic tion ov er  cl er ks , te le gr ap he rs , m ai nte nan ce  of  way  employee s, 
and cert a in  othe rs . The  p re se n t N at io na l R ai lr oa d A dju st m ent Boa rd  has  a 
F o u rt h  Div isi on  which  has  ju ri sd ic ti on  ov er cl as se s of  em ploy ees no t su bj ec t 
to  th e  ju ri sd ic tion of an y of  th e o th er th re e Div is ions , which  re fle ct s th e  
org an iz at io n  of ot he r grou ps  of  em plo yees whic h has  ta ken  plac e larg ely sin ce  
W or ld  W ar I.

Pro bab ly  mo re  im port an t th an  th e  es ta bl is hm en t of  sep ara te  bo ar ds  of  ad ­
ju st m en t fo r each  of  th e  cl as se s of  em ployees was  th e fu ndam en ta l se par at io n 
whi ch  w as  rec ognized duri ng F edera l co nt ro l of  th e  pr oc ed ur es  fo r ha nd ling  d is ­
pu te s invo lv ing in te rp re ta ti on  of  ex is ting  ag re em en ts , cl ai m  an d gr ieva nc e type  
di sp ut es , wh ich  ha ve  sinc e co me to  be know n as  min or  dis pute s,  fro m di sp ut es  
in vo lv ing ch an ge s in ex is ting ag re em en ts  an d th e neg ot ia tion  of  new  ag re em en ts  
w hi ch  a re  now know n as m ajo r di sp ut es . A lth ou gh  th is  dis tinc tion , as  we ll as  
th e  se para ti on  am on g em ploy ee  cl as se s fo r pu rp os es  of  han dling  min or  di sp ut es , 
w as  to  som e ex te nt b lu rr ed  du ri ng  th e ne xt  few ye ar s,  it  w as  giv en renewe d re c­
og ni tion  wh en  th e R ai lw ay  L ab or Act was  en ac te d in  1926 an d it  co nt in ue s as  a 
fu ndam enta l chara c te ri st ic  o f th e  ra il ro ad  la bo r di sp ute s han dling prov isi on s.

E ach  of  th e  Boa rd s of  A dju st m ent duri ng W or ld  W ar I w as  a b ip ar ti sa n  
bo ar d,  co ns is tin g of  em ploy ee  re pre se nta tives  eq ua l in  num be r to  th e ra il ro ad 
re pre se nta tives . A m ajo ri ty  vot e w as  r eq ui re d fo r de cis ions . To  as su re  d ec isi on s 
in  a ll  ca ses, th e or gan iz at io n  of th e  bo ar ds  prov ided  th a t in  ca se  of  dead lock  
a de ci sion  wo uld  be mad e by  th e  D irec to r Gen er al  of  R ai lr oad s.  Th e prov is ions  
no w in  th e Rai lw ay  Lab or  A ct  fo r bre ak in g de ad lock s of  th e  Div is ions  of  th e 
N ational R ai lroa d A dju st m en t B oa rd , al th ou gh  di ff er en t in  th e ir  fo rm  of  oper a­
tion  f ro m  t ho se  of t he  W or ld  W a r I B oa rd s of  A dj us tm en t,  se rv e th e sam e p urpo se .

Tra ns po rtat io n Act  o f 1920.— Fo llo wing th e  re tu rn  of  ra il ro ads to  p ri vate  
oper at io n a ft e r W or ld  W ar I, pr oc ed ur es  fo r han dl in g ra il ro a d  labo r re la tions  
w er e es ta bl is he d by  th e T ra nsp o rt a ti on  Ac t of  1920. T he labo r di sp ut es  m a­
ch in er y of  th e T ra nsp ort a ti on  Ac t of  1920 ev en tu al ly  bo gged  down  be ca use of 
w ea kn es se s in th e m ac hi ne ry  itse lf , whic h ha ve  been co rr ec te d in  th e est ab ­
li sh m en t an d fu nc tion in g of th e  N at io na l R ai lr oad  A dju st m en t Bo ard .

T it le  I I I  of  th e T ra nsp o rt a ti on  Ac t of  1920 co nt ai ne d it s  la bo r re la tion s pr o­
vi sion s.  I t is  repr od uc ed  as  ex hib it  A to  th is  st at em en t.  Se ct ions  302 an d 303 
pr ov id ed  fo r th e  est ab li sh m en t of  ad ju st m ent bo ards , by  volu nta ry  ag reem en ts , 
to  de cide  di sp ut es  “inv olving  on ly  gr ieva nc es , ru le s,  or  w or kin g co nd iti on s” no t 
di sp os ed  of by th e part ie s.  A vari e ty  of  ar ra ngem en ts  w as  prov ided  fo r:  Such 
board s could  be lim ited  to a sing le  ra il ro ad, or could  ex te nd  to  a gr ou p of  ra il ­
ro ad s,  or cou ld cover t he ra il ro a d s as  a wh ole . On th e em pl oy ee s’ sid e, th e bo ar ds  
co ul d co ve r one labo r org an iz ati on  or  could  be ex tend ed  to  co ve r grou ps  of  l ab or  
org an iz at io ns .

W he n th e T ra nsp ort a ti on  Act  of  1920 w en t in to  effect, th e  la bor or ga ni za tion s 
pr es se d fo r th e cr ea tion of  a se ri es  of  N at io nal  Boa rd s of  A dj us tm en t si m ilar  to  
th os e which  ha d fu nc tion ed  under th e R ai lr oad  A dm in is tr at io n.  Rai lroa d m an ­
ag em en ts , howe ver, took  th e  po si tion  th a t loca l o r sy stem  bo ar ds  shou ld  be es ­
ta bl is he d, as  th e ac t pe rm it te d, an d were  no t w ill in g to ag re e to  na tion al  bo ards . 
Even tu al ly , a nu m be r of  sy st em  bo ar ds  of  ad ju st m ent wer e es ta bl ishe d under
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th e  ac t,  an d fo r th e en gine  and tr a in  se rv ice em ployees re gio nal  T ra in  Se rv ice 
B oar ds of  A dj us tm en t were ev en tu ally  c re at ed .

Se ct io n 304 of th e T ra nsp o rt a ti on  Act of 1920 es ta bli sh ed  th e  U.S . R ai lr oad  
Lab or Boa rd . Thi s B oa rd  co ns is te d of  ni ne  m em bers ; a lt hough  al l of  th em  
wer e to  be ap po in ted by th e P re s id en t of  th e  U ni ted S ta te s,  th re e  of  th em  were 
to  be ap po in te d fr om  a  li s t of  no min ee s su bm it te d by th e  la bor org an iz at io ns  
and w er e re gar de d as  th e  org an iz at io n  re pr es en ta tives , th re e  mem be rs  lik ew ise 
const it u te d  th e  m an ag em en t gr ou p,  and  th re e mem be rs  w er e re pre se n ta ti ves of  
th e  pu bl ic . Th e ju ri sd ic ti on  of  th e  R ai lroa d Lab or  B oar d w as  br oa d,  in th a t i t  
w as  em po wered  to  decid e d is pu te s be tw ee n a ra il ro ad  or  ra il ro a d s and it s or 
th e ir  em ploy ees invo lv ing dem an ds fo r ch an ge s in  wa ges, ru le s,  or  wor ki ng  co n­
di tion s.  as we ll as  di sp ute s in vo lv in g th e in te rp re ta ti on  of exis ti ng  ru le s an d 
th e ir  ap pl ic at io n to specifi c ca se s.  The se  “m in or  d is pu te s” co uld re ac h th e R ail ­
ro ad Lab or  B oa rd  on ce rt if ic at io n fr om  one of  th e  ad ju s tm en t bo ar ds  cre at ed  
under  se ct io n 302, on th e gro un ds  th a t it  wa s un ab le  to  re ac h a decis ion on th e 
d is pu te  w ith in  a  re as on ab le  tim e,  and  in  si tu at io ns in which  no  ad ju st m en t bo ar d 
had  be en  se t up  unde r sect ion 302 su ch  di sp ut es  co uld be ta ken  di re ct ly  from  
th e  pro per ty  to th e R ai lr oad  L ab or Boa rd . Thi s duali ty  of fu ncti on—e xt en di ng  
to  “m ajo r di sp ute s” as wel l as  to  “m in or  dis put es ”—w as  on e of th e fu ndam en ta l 
wea kn es se s wh ich  led  to  th e  ev entu al ab an do nm en t of  th e  U.S . R ai lr oad  Lab or  
Bo ard.

A no th er  wea kn es s in  th e  la bor d is pute s m ac hi ne ry  of  th e  T ra nsp ort a ti on  Act 
of  1920 w as  th a t no  m ea ns  w er e prov id ed  fo r en fo rc in g de ci sion s e it her of th e 
U.S.  R ail ro ad  Lab or  B oa rd  or of ad ju st m ent bo ar ds  cr eate d  under  sect ion 302. 
Th e on ly  en fo rc em en t pr ov is io n w as  th ro ug h su ch  pre ss ure  a s  pu bl ic  op in ion 
m ig ht  bri ng  to  bea r on th e  p a rt ie s  to  a di sp ute.  In  ca se  th e  Lab or  B oa rd  ha d 
re as on  to  be lie ve  th a t a de cis ion w as  be ing vio la te d by an y ra il ro a d  or ra il ro ad  
em ployee , it  might , on it s ow n m ot io n an d a ft e r du e no tic e to  a ll  pe rs on s dir ec tly  
in te re st ed , de te rm in e w heth er in it s  op inion a vi ol at io n ha d oc cu rred , an d mak e 
pu bl ic  it s  decis ion  in su ch  m anner as  it  might  de te rm in e.  How ev er , no  pe na lty 
o th er th an  th a t of  be ing ca ugh t in  th e  sp ot light  of  pu bl ic ity w as  at ta ch ed  to  v io­
la ti ons of  or de rs  e it her of  th e  R ai lr oad  Lab or  B oa rd  or of an y bo ard of 
ad ju st m ent.

T hi s la ck  of  en fo rc em en t pr ovi si ons  was  th e  d ir ec t ca us e of  th e  dif fic ul tie s 
which  th e  R ai lr oa d Lab or  B oa rd  la te r en co un te red.  Act ing under it s ju ri sd ic ­
ti on  to  de cide  di sp ut es  gr ow ing o u t of de m an ds  fo r ch an ge s in  ag re em en ts , th e  
R ail ro ad  Lab or  Boa rd  re nder ed  de ci sion  No. 2688 in 1924 in  a dis pute  be tw ee n 
w es te rn  ra il ro ads,  re pre se nt ed  by  th e  Reg iona l Con fe renc e Com m itt ee  of  Man­
ag er s,  and  th e ir  en gine er s and fir em en . Th e de cision  g ra n te d  a  wag e in cr ea se , 
re sp on sive  to  de man ds  of th e  em ploy ee s, an d ru le s ch an ge s re sp on sive  to  th e 
de m an ds  of  th e  ra il ro ads.  The  bro th er hoo ds  re pr es en ting  th e  em plo yees,  whi ch  
had  ra is ed  ob ject ion to  th e R a il ro ad  Lab or  B oar d’s pr oc ee di ng s, dis re ga rd ed  it s 
de cision  and  so ug ht  th ro ugh  ec on om ic pre ss ur es  to  im po se  th e ir  de m an ds  on 
in d iv id ual ra il ro ads.  The y to ok  a  s tr ik e  v ote  o n one la rg e ra il ro ad , indu ce d m an ­
ag em en t to  re su m e ne go tiat io ns , an d  ev en tu al ly  re ac he d ag re em en t un de r which  
th e  in cr ea se  which  th e R ai lr oad  L ab or Boa rd  had  pr ov id ed  in  de cision  2688 w as  
m ad e ef fe ct iv e bu t w ithout ru le s ch an ge s which  th e  sa m e de ci sion  ha d prov ided  
re sp on sive  to  th e  re ques t of th e  ra il ro ads.  The  Con fe renc e Com m itt ee  of  Man­
agers  re ques te d  th e  R ai lr oad  L ab or B oa rd  to  se t as id e th e se tt le m en t on th e  
gr ou nd s th a t it  ha d bee n fo rc ed  fr om  t h e  r ai lr oad  u nder  t h re a t of a st ri ke  a gai nst  
th e  de cision  of  th e  R ai lr oad  L ab or B oa rd  an d w as  th u s in d is re gard  of  th e de ci ­
sion. bu t th e  Boa rd  de cl ined  to  do  so on th e gr ou nd  th a t th e  ra il ro ad  w as  no t 
lega lly bo un d by de cision s of th e  B oar d  an d w as  fr ee  to  m ak e an y se tt le m en t 
th a t it  ch os e ir re sp ec tive of th e  m otives  lead in g to  th e  se tt le m en t.  Th e B oa rd  
ex pr es sly st a te d  th a t as  th e  la w  stoo d,  la bor org an iz at io ns had  th e  ri ght to  fo rce 
an  ag re em en t by a st ri ke  an d th e  ra il ro a d  ha d th e  ri gh t to  su bm it  to  such  force.2

The  R ail ro ad  Lab or  B oa rd  co ntinued  i n op er at io n fo r som e tim e aft erw ard , but 
w ith  de cr ea si ng  ef fecti ve ne ss , and  a  mov em en t comm enced in  Con gr es s look ing 
to w ar d ab ol it io n o f  th e  B oa rd  and re vi sion  of  th e la w  co ve ring  th e  han dl in g of  
ra il ro ad  la bor di sp ut es . The  m a tt e r w as  de al t w ith  in  mes sa ge s to  Con gress by  
P re si den t H ar din g in  1922, as wel l a s  by P re si de nt Co olidge in  tw o of  h is  annual 
message s. The  la bo r o rg an iz ati ons part ic u la rl y  w er e in  su pport  of  th e  move-

5 T he se  de ve lopm en ts are  ou tl in ed  in  Jo ne s.  H arr y  E „ “ R ai lr oa d Was tes an d Lab or  
R el at io ns . 19 00 -1 95 2” (N ov em ber 19 53 ),  pp . 82 -85.  Mr. Jo nes’ b ook  co n ta in s an  ex ce lle nt  
h is to ry  of  le gi sl at io n du ri ng th e pe riod  dealt  w ith in  th is  s ta te m e n t (u p th ro ugh 19 52 ),  
and  of  co llec tive -b ar ga in in g de ve lo pm en ts  du ri ng  the  same pe rio d.



112 RAILWAY LABOR ACT AMENDMENTS RELATING TO NRAB

ment, and  a bill known as the  Howell-Barkley bill which embodied the ir views 
was introduc ed in 1924. Th at  pa rti cu lar bill did not become law, but in 1926, 
as  a resu lt of negotia tions between the labor organ ization chiefs and  the Associa­
tion of Railway  Executives, a bill was agreed upon and was enacted  a  s the Rail ­
way Labor Act. Today, almost 40 years  late r, th at  ac t continues to regu late 
collective-bargaining rela tionship s between rail roa ds and  their employees. The 
act was substan tial ly amended in 1934, par ticu lar ly with  respe ct to the matter s 
which ar e now before thi s comm ittee,  but  the  1934 amendments  were built upon 
the  founda tion  provided by the  1926 act  and were in the lig ht of experience 
under it.

Railw ay Labor Act (1926).— The  Railway Labor  Act of  1926 conta ined specific 
provisions for  the handl ing of “minor  disputes” which were  sep ara te from the 
procedures  th at  were designed to deal with  “major disputes .” For  majo r dis­
putes it  crea ted the U.S. Board of Mediation, consisting of five members ap­
pointed by the  Pres iden t, with the autho rity  to mediate any dispute between 
rai lro ads and  the ir employees at  the request of eith er party  or on motion of the 
Board.  If  finable to bring abo ut settl ement of a controversy , the Board of 
Mediation was requ ired to use its  influence to induce the  pa rti es  to submit the 
dispute to arb itra tion, but  the mat te r of whether  arbit rat ion  would be utilized  
was left str ict ly on a  volu ntary bas is and ther e was no obliga tion to agree to it. 
For  s itu ations in which no settl ement  of the dispute was  reached through media­
tion and the  par ties  did not  agree upon arb itra tion, or if one of the  par ties  re­
fused to abide by the decision of the  a rbi tra tor s, so t ha t continuance of the con­
trov ersy  threaten ed sub stantially to int err up t inter sta te commerce, the Board of 
Mediation was required to noti fy the Preside nt of the  United States, who was 
empowered to crea te an “emergency board” to make an  inve stiga tion of the 
mat ter and report thereon to the  President  with in 30 days; during pendency of 
the dispute,  and extending to 30 days  af ter the rep ort  of such an “emergency 
board.” the  parti es to the dispute were  forbidden to make any  change, except by 
agreement , in conditions out  of which the dispute arose.

Although the provisions which I have jus t outlined were, and  are. par ticu larly 
sui ted  to the handl ing of ma jor  dispu tes, the act  did not forb id the ir use in so- 
called minor disputes , which may in some cases reach sub sta nti al proport ions. 
Sfich procedures were in fac t util ized in the  handling of min or disputes in a 
few imp ortant  cases under the 1926 act. They cont inued to be utilized oc­
casiona lly af ter the act  was amended in 1934 and until about 10 yea rs ago w’lien 
the re was clarification , through cou rt decisions, of  the exclusive natu re of the  pro­
cedu re for  handling  so-called m inor disputes.

As enac ted in 1926, the  Railway Labor Act provided with respect to the han­
dling of minor  disputes th at  “Boards  of Adjustment shall  be crea ted by agree­
men t between any ca rri er  or group of car rier s, or the ca rr ie rs  as a whole, and 
its or thei r employees.” 3 Thus the  Railway Labor Act car ried forward the 
principl e of the Tra nsp ortation Act of 1920 th at  Boards of Adjustm ent would be 
set  up by agreement, and were no t crea ted by the  law itse lf, and  the principle 
th at  they might be national, regional, or local as might  be agreed upon. The lan ­
guage used indicates that  the  ac t under took to make it  obligatory upon rai lroads  
and  labo r organizatio ns to reach agreements  to set up such boards,4 but  the act  
provided no means to enforce the  obligat ion.

While the Tra nsporta tion  Act of 1920 was in effect, three regiona l Tra in Serv­
ice Boards of Adjustment had  been crea ted—one for  each of the  Eastern , West­
ern, and Southeaste rn regions . In 1928 a fou rth Tra in Service Board of Ad­
jus tm en t was created for  the Southwestern  region. These boards continued to 
function until  1935, when the Natio nal Rail road  Adjustm ent Board  went into 
operation under the 1934 amendments to the  Railway Labor Act. During thei r 
lifespan the four boards rendered a tota l of 9.321 awa rds,  as shown in exhibit C 
to thi s statement . Disregard ing  the  first and las t years of the ir operation, an 
ave rage of 738 awards per  yea r were  rendered by all of the boards.  This breaks 
down to an average of slig htly  less than 200 award s per board per year. Com­
par ison will he made of these figures with the  number of award s which the  F irs t 
Divis ion of the National  Rail roa d Adjustm ent B oard  was l at er  to tu rn out.

The  only sta tist ics  which I have seen as to the  number of system boards cre­
ate d under the Transpo rta tion Act of 1920 or the  Rai lway Labor  Act of 1926 
were presen ted in Dean Lloyd K. Gar rison's add ress before the Academy of

3 Sec. 3. first.
4 Cf. Jones, Har ry  E., op. c it.,  p. 88.
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Pol it ic al  Sc ien ce  on No vemb er 12, 1936, in  which  he  s ta te d  th a t “som e 300 re ­
gi on al  an d si ng le  syste m bo ar ds —c hie fly  th e la tt e r”  w er e cr ea te d .6 The  re gi on al  
boa rd s a re  th e  fo u r T ra in  Se rv ice B oar ds of  A dju st m en t which  ha ve  be en  m en ­
tio ne d.

No bo ar ds of  ad ju st m ent w er e cr eate d  on a re gi on al  bas is  w ith  re sp ec t to  
o th er th an  th e  en gine  an d tr a in  se rv ic e emplo yees,  or  on a  na ti onal bas is  w ith 
re sp ec t to  an y em plo yee grou ps . On a nu m be r of  ra il ro ads Sy stem  B oa rd s of 
A dj ust m en t w er e cr ea te d,  an d fu nc tion ed , to  de cid e m in or dis pute s inv olving  
o th er gr ou ps  of  emplo yees,  bu t th e  de ci si on s of  such  bo ar ds  ca rr ie d  no g uar­
an te e of  fina li ty , an d th er e was  no  m an dato ry  pr ov is ion fo r th e  bre ak in g of 
de ad lock s. T he  re su lt  was  th a t ra il ro a d  em plo yees w er e no t ass u re d  of  ac ­
cess to  a ny  tr ib una l whic h was  e mpo wer ed  to  d et er m in e th e ju st ness  of  i ndiv id ual  
em ploy ee  gr ie va nc es  or w he th er  ra il ro a d s w er e pr op er ly  ap pl yi ng  co llec tive  b a r­
ga in in g ag re em en ts . R ai lroad s on th e ir  p a rt  ha d no pro te ct io n ag a in s t th e 
po ss ib il ity of  st ri ke  ac tio n to  fo rc e th em  to  ap ply ag re em en ts  on bas es  whic h 
m ig ht  di ffer  f ro m  w hat  t he p art ie s had  in  min d whe n th e  agre em en ts  w er e ne go ti­
a te d . An d th e  publi c, on it s part , w as no t pr ot ec te d again st  th e  po ss ib il ity of 
in te rr up ti ons to vi ta l ra il ro ad se rv ice gr ow in g ou t of m in or  dis pute s as  to  gr ie v­
an ce s or  as  to  th e in te rp re ta ti on  or  appli ca tion  of ex is ting  ag re em en ts .

Conclusions from experience under laics prior to —Certain conclusions
w ith  re sp ec t to th e ha nd ling  of  so -c al led m in or  dis pute s may  be dra w n from  
•experi ence under ra il ro ad  labo r le gis la tion  pri or to  1934. The  fi rs t is  th a t th e 
Con gr es s,  qu it e  pr op er ly , ha s been th oro ughly  aw are  of  th e pu bl ic  in te re s t in  
un in te rr up te d  ra il ro ad  se rv ice . Fro m  th e  ac t of  1888 th ro ugh th e  R ai lw ay  
Lab or  Act  of  1926, Co ng res s has ta ken  g re a t pai ns  to  pro vi de  m ea ns  fo r th e 
se tt le m en t of  ra il ro ad  labo r dis put es  an d th er eb y as su re , to  th e  ex te n t po ss ib le  
th ro ug h legi sl at io n,  th a t un re so lved  la bor dis pu te s wo uld no t give  ri se  to  in te r­
ru ptions in ra il ro ad  ser vic e. Thi s p ri nci p le  was  to be carr ie d  fo rw ard  in  th e 
1934 A men dm en ts  to  th e  R ai lw ay  Lab or  Ac t.

A he lp fu l de ve lopm en t in th e  e a rl ie r per io d of  ra il ro ad la bor le gi sl at io n is  th e 
di vi sion  of  ra il ro ad  emplo yees in to  th e ir  br oa d fu nc tion al  gr ou ps  fo r th e pu rp os e 
o f han dl in g m in or  di sp utes . Thu s en gin e an d tr a in  se rv ic e em ploy ee s were 
co ve red by B oa rd  of  A dj us tm en t No. 1 du ri n g  th e R ai lr oad  A dm in is tr at io n , an d 
under  t he T ra nsp ort a ti on  Act of  1920 a nd th e Rai lw ay  Lab or  A ct  of  1926 Reg iona l 
T ra in  Se rv ic e B oa rd s of  A dj us tm en t w er e cr ea te d to  han dle  d is pute s inv olving  
th os e em ploy ee s to  th e ex clu sio n of  o th e r em plo yee s. R ai lr oad  sh op  em plo yees 
en ga ge d in  th e  m ai nt en an ce  of ro ll in g stoc k an d eq uipm en t were under T ra in  
Se rv ice B oa rd  of  A dj us tm en t No. 2 d u ri ng  th e Rai lroa d A dm in is tr at io n,  an d were 
gen er al ly  s ub je ct  to th e ir  own a rr angem ents  f or gr ie va nc e han dling on  in di vi du al  
ra il ro ads under  th e T ra nsp ort a ti on  Ac t of 1920 an d th e R ai lw ay  Lab or Act of  
1926. S im ilar ly , cl er ks , te le gr ap he rs , and  m ai nt en an ce  of  w ay  em ployees were 
under B oa rd  o f A dj ust m en t No. 3 du ri ng  th e R ai lroa d A dm in is tr at io n an d th e ir  
ow n di sp ute s han dl in g ar ra ngem en ts  du ri ng  th e su bs eq ue nt  pe rio d.  T his  se pa ­
ra ti on  w as  to be carr ie d  fo rw ar d in th e 1934 Amen dm en ts to  th e R ai lw ay  L ab or 
Ac t. I t  w as  r es po ns iv e to  th e vast  d if fe re nc e in  pa y st ru c tu re , in cl ud in g bo th  th e 
ra te s  of  pay  and  th e ap pl icab le  ru les, fo r en gine  an d tr a in  se rv ic e em ploy ee s as  
co mpa re d w ith  th e  ot he r em plo yee gro ups:  an d on th e o th er han d th e ra ilw ay  
shop  em ploy ee s ha d co ns id er ab le  s im il a ri ty  am on g th e ir  w or ki ng  ru le s an d pa y 
ba ses, which  m ad e it  fe as ib le  to  se t up  a se para te  arr angem ent fo r them .

A no th er  co nc lusion  fro m hi st ory  has  l»een th a t som e m ea ns  m us t be  prov ided  
fo r th e  bre ak in g of  de ad lock s in b ip a rt it e  tr ib unals . The  ne ce ss ity  fo r  n eu tr a l 
a rb it ra to rs  an d im part ia l fa ct find er s is  ob viou s in re la ti on  to  neg ot ia tion  o f new 
ag re em en ts  an d th e  h an dl in g of  c ha ng es  in  ex is ting  a gr ee m en ts , bu t th e  ne ce ss ity  
fo r pr ov is io n of neu tr a l mem be rs is  n o le ss  co mp ell ing even  whe n ag re em en ts  a re  
in  ex is tenc e and th e di sp ut e tu rn s on  th e  ap pl ic at io n of  an  ag re em en t. Given 
th e ut m os t si nceri ty  of  th e part ie s to  a di sp ute , th e ve ry  ex is te nc e of  th e  dis pu te  
de m onst ra te s th e  po ss ib il ity of dif fe re nt in te rp re ta ti ons of  th e  sa m e co ntr oll in g 
pr ov is ion,  or  d if fe re nt vie ws  as  to  th e  ap plica tion  of  an  ag re em en t to  a gi ve n se t 
of  f ac ts . The  p a rt y  mem bers of  a b ip a rt it e  tr ib unal may  be ex pe cted  to , an d do. 
ap pr oa ch  pr ob lems in th e ligh t of  th e  in te re st s of th e part ie s which  ap po in te d 
th em . A neu tr a l mem be r of an  ad ju s tm en t bo ard,  like  a ju dge hav in g  no 
pe rs on al  in te re st  i n a proc ee ding  b ef or e hi m , is es se nt ia l to  t he  p ro per  h an dli ng  of

6 Q uo ted a t  p. 107  of book  2. “H is to ri ca l B ac kg ro un d an d G ro w th  of  M ac hi ne ry  Se t 
Up  fo r th e H an dli ng  of  Rai lroa d Lab or  D is pu te s. ” in  co mpi la tio n “ In qu ir y  of  th e  A ttor ne y 
G en er al ’s Com m it te e on A dm in is tr at iv e P ro ced ure  Rel at in g to  th e  N at io nal  Rai lroa d 
A dju st m en t B oar d ,” by H.  E.  Jo ne s.



114 RAILWAY LABOR ACT AM ENDM ENTS REL ATING TO NRAB

minor disputes . Settlement mac hine ry which has  included procedures for the 
breakin g of deadlocks has  been rela tively  successfu l in disposing of disputes , as 
compared with machinery otherw ise similar  but which has  had no such proce­
dures . The absence of such proced ures in the Railway Labor Act of 1926 was 
one of the  shortcomings of th at  act, a shortcoming which was rectified in the 
1934 amendments.

A fou rth  lesson from his tory was that  if trib unals  were to be provided for 
the  resolution of minor disputes , such trib una ls mus t be s et up affirmatively  by 
law or by the  Federal regula tory agency which derives  its  au tho rity from law. 
and th at  it is not enough to rely on making the creation of trib unals  an ava il­
able mat ter f or rail roads and labor organ izations to agree  upon, or even imposing 
an obliga tion on rail roads and  labo r organizations  to create  them. The arb i­
tra tio n provisions of the act of 1888 were never utilized. Not unt il the  boards  
of adj ust me nt were actual ly established by the  Federa l Government during 
Wor ld Wa r I was there any  assura nce  of a tribunal  ava ilab le to indiv idual  
employees which could pass upon their  claims or th eir  grievances. Afte r the  war . 
1 he Train  Service Boards of Adjustmen t were estab lished regionally by the 
ra ilroads  and the labor organizat ions represen ting  engine and  tra in  service 
employees, but the orga niza tions were not success ful in moving f or the  crea tion 
of boards  of  ad justmen t to han dle  d isputes involving  other  employee groups on a 
regional , let  alone a nationa l, basis , and on many  rai lroads not  even on a 
system basis.

Finally , the histo ry of ra ilroad labor  legislation prior to 1934 demonstrated 
the  ineffectiveness of disputes-handling procedures which would not result  in 
aw ard s having finality, binding upon both partie s to a dispu te. The success of 
the  board s of adjus tment dur ing  W orld War I may be a ttr ibu ted  in considerable 
measure to the wart ime pressures  for  fulfillment of dut ies which  had a pat riot ic 
aspec t, and in furth er measure  to the fac t that  the rai lro ads were at  that  time 
under Federal control. Bu t when  Federal  control  terminat ed and the war time  
pressures ended, the U.S. Ra ilro ad Labor Board foundered  on its  lack of any 
fina lity or binding effect; and  the  absence of f inali ty and bind ing provisions was 
one of the recognized sho rtcom ings of the  Railway Labor  Act of 1926. This sho rt­
coming too was rectified in the 1934 amendments.

AM EN DM EN T OF T H E  RA ILWAY  LABOR ACT IN  1 9 3 4

Developments leading to the 1934 amendments.— In  the  ear ly 1930’s, par tly  
as an outgrowth of the serious  financial condition confron ting the  r ailroads as a 
res ult  of the  indu stria l depression  which began in 1929 and partly  in keeping 
with the  political situation  which existed at  th at  time, a num ber of legislative 
mea sure s were taken  which direct ly concerned the  rai lro ad industry . Among 
these were the  addition of section 77 to the  Ban kruptcy  Act of 1928 (which 
was accomplished in 1933), the  Emergency Tra nsp ortatio n Act of 1933, and the 
Railway Labor Act Amendments of 1934; a few yea rs la te r came such oth er 
legislation affecting rai lroad employees as the Rai lroad Retirement Acts of 1934 
and  1936 and the Railroad Unemployment Insurance  Act of 1938. Other legisla­
tion during the  same period included the  Wagner  Act a nd the  Norris -La Guardia 
Act.

The  Emergency Tra nsporta tion  Act of 1933. among other thing s, provided for 
the creatio n of the  Office of Feder al Coordinator of Tra nsp ortation  and for set­
ting up coordinating  committees from each of the three regions. It  provided a lso 
for  labor committees with which the Coord inator and the  regional coordinating 
comm ittees  were to consult befo re taking any action affecting the  inte rests of 
employees. Pres iden t Roosevelt  appoin ted In ters ta te  Commerce Commissioner 
Joseph B. Eastman  to the  office of Federal Coordina tor of Transporta tion , and 
in th at  office Mr. Eas tman had  considerable to do with  pre par ation of the 1934 
amendments  to the Rai lway  Labor Act.

During hear ings  on the  1934 amendments, Coordinator  Eas tman testified 
before both the Committee  on In ters ta te  Commerce of the U.S. Senate and the  
Committee on I ntersta te and Fore ign Commerce of the House of Representatives 
th at —

“Because of the lack of ad jus tment hoards in many s ituations and the tendency 
of those which do exis t to deadlock, very dis turb ing condi tions have at  times 
been crea ted,  especially in recent months. In at  l eas t four impor tan t instances, 
str ike  votes have been taken for the  purpose of creatin g an emergency which 
would jus tify the President  in appointing a factf inding  board , so that  these  
grievanc es and similar cont rove rsies  might  be passed  on by an impartial body.
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In  two of these insta nces  the  controve rsy was  adjusted by the  par ties without  
the  appointment of such a hoard, bu t in two othe rs factf inding boards became 
necessary  and were appointed .” * * 6 7

The rail roa ds also recognized th at  the e xisting law faile d to provide  machinery 
for  the  prompt dispos ition of matt ers in controversy,  particular ly when the 
exi sting boards  of adjustment became deadlocked/

In  view of the fac t th at  the rail way labor  organiza tions were  proponents of 
the  1934 amendments and pa rticu lar ly of the adjustment board  feature , the  
comment of the ir spokesman as  to the ir reasons for  des irin g creation of the  
Nation al Railro ad Adjustm ent Boa rd deserves pa rti cu lar consideratio n. The 
spokesman was Mr. George M. Harris on,  presiden t of the Brotherhood o f Ra ilway 
and  Steamship Clerks, Freig ht Handlers, Express & Sta tion  Employees. On 
April  11, 1934, speaking for the  21 standard  railway labor organiza tions includ­
ing the  5 brotherhoods of engine, tra in , and yard service  employees, Mr. Har ri­
son pointed out th at  the  proposed amendments  left it open to the par ties to 
agree on system or regional boa rds  of adjustment or any other sati sfactory 
method of disposing of minor disputes , but that  if the pa rti es  did not enter into 
such agreements the mac hine ry of the Nat iona l Rai lroad Adjustm ent Board 
would have to  be utilized. He used  th e following t er m s:

“Mr. Harrison. That is righ t. In other words, we want to set up something 
th at  will be available, and  hope th at  the partie s will get together and establish 
something  in its place.

“We have had exj>erience for 14 year s under these boards, and  we hope that  
the  committee will give us th is nat ion al board, because if it  is not approved 
and pu t into  the law, we will be unable to work out  sat isfactory  machinery 
by mutua l agreement. The  only reaso n we will be able to agree on othe r 
mac hine ry is because we have th is board  set up by law th at  we can go to if we 
can ’t get an agreem ent on somethin g else. It  is a very troublesome problem 
and I ju st  wan t to make thi s obser vation: These railway labor organ izatio ns 
have  alw ays  opposed compulsory  dete rmination  of their  controversies . We 
have  lived  a long time and got a lot  of experience, and we know that  these 
minor cases that  develop out  of con tracts  that  we make freely, and which we 
have  the  rig ht and privilege of enter ing  into and have something  to say about 
their  t erms, we are now ready to concede that  we can risk  h aving our  grievances 
go to a board and get them dete rmined, and that  is a contribution that  these 
organiz ations a re willing  to make.

“I ju st  w ant to tie the ta il on to the ki te—if I may express it th at  way—tha t if 
we are going to get a hodgepodge arrangeme nt by law ra th er  tha n what is sug­
gested  by thi s bill, then we don’t want to give up th at  right, because we only 
give up the  right because we feel th at  we will get a measure  of jus tice by this  
machinery that  we suggest here .” 8

Mr. Ha rri son’s s tatemen t ind ica tes  clear ly that  one of the primary objectives 
of the  labor organ izatio n was to secu re a nat ional arr angeme nt for  compulsory 
arbi tra tio n of “minor disputes .” The door was to be lef t open to voluntary 
arrang ement s through agreeme nts on individual rai lroads  on the creat ion of 
system boards of adju stment,  or agreements with groups of rai lro ads on the 
crea tion  of regiona l boards of adjustment,  but in the  absence of such voluntary 
agreed-to arrangeme nts the nat ion al board was to be set  up. Th at  i t was to be 
ava ilab le to eith er par ty is borne out  by Mr. Ha rri son’s use of the  phrase  “we 
can risk having our grievances go to a board  and get them dete rmined.”

The new  section 3.—Section 3 of the  Railway Labor Act, as  amended (ap­
proved June  21, 1934), is repro duce d as exhib it D to thi s statem en t The 1934 
amen dmen ts carried  forw ard,  in section 3, second, bu t on an ent ire ly permissive 
basis, the  scheme of the 1926 Ra ilway Labor Act fo r the establ ishment of system, 
group, or regional boards of ad jus tment .

The amended act carried  forward  unchanged the  a rb itr at ion provisions of the 
1926 act  (secs. 7, 8. and 9) so th at  any  partic ula r disp ute could at  any time be 
subm itted to arb itra tion thro ugh  agreement . However, section 3. firs t of the

® 73d Cong.. Sen at e co mmitt ee  hea ri ngs on S. 3266, Ap r. 10. 193 4. p. 17 of  pri nt ed
tr a n s c r ip t ; Hou se  co mmitt ee  hea ri ngs on  H.R . 7650 , May 23, 193 4, pp . 46 -4 7 of pri nt ed
tr an sc ri p t.

7 See te st im ony  of Mr. M ar tin W. Clem en t, vice pre si den t of  th e  P en nsy lv ania  Rai lroa d 
Co. an d ch ai rm an  of th e Com mitt ee  of  R ai lr oad s de lega ted to  de al  w it h  prop os ed  am en d­
m en ts  to  th e  Ra ilw ay  La bo r Ac t, be fo re  th e Se na te  Com mitt ee  on In te rs ta te  Comm erce, 
Ap r. 12, 193 4, par ti cu la rl y  a t  pp . 55, 67-6 9, an d 75 -7 6 of th e p ri n te d  tr an sc ri p t.

8 73d Cong. , he ar in gs  be fore Sen at e Com m it tee on In te rs ta te  Co mmerce  on S. 326 6. 
pp . 34- 35  of  pri n te d  tr ansc ri p t.
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am en dm en ts  es ta bl is he d th e  N at io nal  R ai lr oad  A dju st m en t B oa rd  fo r th e pu r­
po se  of  decid ing m in or  d is pu te s— “tho se  gr ow ing out  of  gr ie va nc es  or  ou t of  th e  
in te rp re ta ti on  o r ap pli cati on  of  ag re em en ts  co nc er ni ng  ra te s  of pay, ru le s, or  
w or ki ng  co nd iti on s”— on a co mpu lso ry  ba sis. Se ct ion 3, fi rs t (i ) pr ov ided  
spec ifi ca lly  th a t su ch  d is pu te s,  a ft e r be ing  ha nd le d in th e us ua l m an ne r on th e 
pr oper ty  up  to an d in cl udin g ch ie f ope ra ting  officer of  th e ra il ro ad de sign at ed  
to  ha nd le  them , co uld if  unse tt le d  be “r efe rr ed  by peti ti on  of the part ie s o r by 
e it h e r par ty  to th e a p p ro p ri a te  di vi sion  of ad ju st m ent board .”

As ide from  th e in novat io nal  as pe ct  of th e  est ab li sh m en t of  a Nat io na l A dju st ­
m ent Boa rd , th er e w er e tw o pr ov is ions  of  s ec tio n 3, fi rs t, which  co rrec ted spe cif ic 
sh or tc om in gs  of  earl ie r pro ce dur es  fo r th e se tt le m en t of m in or  di sp ut es  which  
hav e been co mmen ted  on ab ov e.  One  of  th es e was  th e prov is ion fo r bre ak in g 
de ad lo ck s be tw ee n th e  p a rt y  mem be rs of  th e bo ard.  Se ct ion 3. fi rs t (L ) pr o­
vi de s th a t in  case  of de ad lo ck s a divi sion  “s ha ll  fo rt hw it h  ag re e upon an d se lect  
a  neu tr a l pe rson , to be kn ow n as  ‘ref er ee .’ to  si t w ith  th e divi sio n as  a mem be r 
th ere of an d mak e an  aw ard ,” w ith th e N at io nal  M ed ia tion  Boa rd  to  des ig na te  
th e  re fe re e in  ca se  of  fa il u re  of th e  p art y  mem be rs  of  th e  divi sion  to  d o so. Th e 
o th er was  th e fina lit y and en fo rc em en t pr ov is ions  of th e  ac t, wh ich  Mr.  Macgi ll 
di sc us se s fu lly  in hi s st a te m ent.

TH E NA TI ONAL RAILROAD ADJU ST M ENT BOARD

Ju ri sd ic tion .— Th e ab ov e co mmen ts whi ch  re la te  sp ec ifi ca lly  to th e  in no va ­
ti o n a l na tu re  o f th e  1934 am en dm en ts  to  th e R ai lw ay  Lab or Act and th e de fe ct s 
in  p ri o r proc ed ur es  which  th ey  rect ifi ed  a re  no t co mplete w ithout an  ex pl an at io n 
of ju s t w ha t th e N at io nal  R ai lr oad  A dj us tm en t B oa rd  co ns is ts  of an d how it  
fu nc tion s,  which  is hig hl y pert in en t to  the issu es  bef ore  you r comm ittee .

In  th e fi rs t pla ce , th e N ational R ai lroad  A dj us tm en t Boa rd  is  no t a bo ard 
in  an y ex ce pt  an  adm in is tr a ti ve  sen se.  I t co ns is ts  ess en tial ly  of fo ur  se para te  
“d iv is io ns ,” ea ch  of  which  has ju ri sd ic tion  ove r a si>eeified se ct or  of  ra il ro ad  
em ployees. Ju ri sd ic ti on  is  di vi de d alon g lin es  m ar ke d out in  th e earl ie r his to ry  
of ad ju st m ent bo ar ds  w hi ch  I ha ve  ou tli ne d.  The  fi rs t di vi si on  ha s ju ri sd ic ti on  
ov er  di sp ut es  in vo lv ing en gi ne , tr a in , an d yar d se rv ice em plo yee s. Th e sec ond 
divi sion  ha s ju ri sd ic tion  over di sp ut es  invo lv ing sh op  em ployees—those  en ga ge d 
in  th e m ai nt en an ce  of ra il ro a d  ro ll in g sto ck  an d eq ui pm en t. Th e th ir d  di vi ­
sion  has  ju ri sd ic tion  ov er  dis pute s inv olving  st a ti on , to w er , an d te le gr ap h em ­
plo ye es , tr a in  d is pat ch er s,  m ai nte na nce  of  way  em ploy ee s, cl er ic al  em plo yees,  
fr e ig h t ha nd le rs , ex pres s, s ta ti on  an d st or e em ployees, sig na lm en , an d th e tr a in  
a tt en d an t cl as se s of  sl ee pi ng  ca r co nd uc to rs , po rt ers  an d maids  an d di ni ng  
c a r  emplo yee s. Th e fo u rt h  divi sion  has  ju ri sd ic ti on  ov er  di sp ut es  inv olving  
ra il ro a d  em plo yees wh o a re  en ga ge d in  w ate r tr ansp ort a ti on , and al l o th er 
ra il ro a d  em plo yees ov er  who m ju ri sd ic ti on  is no t give n to th e fir st , sec ond, 
o r th ir d  di visio ns .
Membership .— Ex ee jit  fo r th e  neu tr al re fe re es  who  a re  ap po in ted on a te m ­

pora ry  ba sis , th e  mem be rs  of  th e N at io na l R ail ro ad  A dj ust m en t B oa rd  are  
no t re ga rd ed  as  in  an y se ns e judg es . R a th e r they , like  th e  me mbers of  a rb it ra ­
tion  bo ar ds  wh o a re  ap poin te d  by th e part ie s to  an  arb it ra ti on  ag re em en t, 
a re  fr an kly  an d de sign ed ly  part is an . Eac h of  th e di vi sion s ex ce pt  th e fo urt h  
co ns is ts  of  10 me mb ers . F iv e of  th e  perm an en t m em be rs  are  so-ca lled c a r­
ri e r memb ers , se lected  and  de sign at ed  by th e  ra il ro ads,  an d five of  them  are  
em ployee  me mbers,  se le ct ed  an d des ig na te d by  th e  national  la bo r o rg an i­
zat io ns of emplo yees.  T he fo u rt h  divi sio n has  on ly  si x mem be rs,  th re e of  them  
ra il ro ad  mem bers an d th re e  of  t he m e mp loy ee mem be rs.

Se cti on  3, fi rs t (b ) of  th e  1934 am en dm en ts  re qu ir es th e ra il ro ad s,  ac ting 
ea ch  th ro ug h it s des ig nat ed  m an ag em en t ch an ne ls , to  pr es cr ibe th e ru le s 
under which  th e  ra il ro ad  mem bers of th e  ad ju s tm en t bo ar d a re  se lec ted , 
and  to  se lect th os e m em be rs  an d des ig na te  th e  di vi si on  on wh ich  ea ch  is to  
se rv e.  A co rr es po nd in g re qui re m en t is im po sed on th e  labo r or ga ni za tion s 
by  se ct ion 3. fi rs t (c ) . Se ct io n 3, fi rs t (g ) re quir es  th e  ra il ro ads to  co mp en­
sa te  th e  c arr ie r mem be rs , an d  th e labo r or gan iz at io n to  co mpe ns ate th e em plo yee 
mem be rs  of  th e bo ard.

In  pr ac tic e,  th e  ra il ro a d s a re  re pr es en ted,  fo r th e purp os e of  ap po in ting  ca r­
ri e r mem be rs of  th e N ational R ai lr oad  A dj us tm en t B oa rd , by  th e te rr it o ri a l com­
m it te es fo r th e N at io nal  R ai lr oad  A dj ust m en t Boa rd . The re  a re  an  east ern  
co mmitt ee , a w es te rn  co mm itt ee , an d a so uth ea st er n  co mm itt ee , all  of  w hich  wer e 
or ga ni ze d sh or tly  a ft e r th e  1934 am en dm en ts  be ca me ef fe ct iv e;  they  op er at e 
under po wers of  a tt o rn ey  fr om  th e  in di vi dua l ra il ro ads.  The  co mmittee s se rv e
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not only in connection with the appointment of car rier  members and arrange­
ments fo r their compensation, bu t serve also as the railroad policy group keeping 
in touch with the operation of the adjustment board. For this purpose they 
function as a single committee under one chairman, who curren tly is Mr. J. E. 
Wolfe. During the last  2 ^  years, the work of the terr itor ial committees has 
been associated closely with that  of the National Railway Labor Conference.

The car rier  membership on each of the first, second, and third divisions con­
sists of two members nominated by the eastern railroads, two nominated by the 
western railroads, and one nominated by the southeastern railroads. On the 
fourth division, with only three  carr ier members, one member is nominated by 
each regional group.

On the labor side, members are  appointed by the standard  railway labor 
organizations. Currently there  are, I believe, some 21 or 22 organizations 
which participa te. Each of the  five engine, train  and yard service employee 
organizations has one member on the first divis ion; the five second division 
labor members are representatives of the railway employees’ department which 
is made up of the  shop employee organizations, including the railroad divisions 
of such organizations as the Machinists and the Electrical Workers. The third  
division has one member each from the organizations of clerks, train dis­
patchers, maintenance of way employees, signalmen and telegraphers. The 
fourth division has one member each from the Railroad Yardmasters of Amer­
ica. the American Railway Supervisors’ Association, and the Railway Patro l­
men’s International Union. In any cases in which there  a re disputes as to the 
right of a labor organization to participate in designation of employee members 
of the  adjustment board, procedures for determination by the Secretary of Labor 
are available under section 3, first (f)  of the Railway Labor Act.

I have alread.v commented on the provision of section 3, first (L) for the 
appointment of neutral  members or referees in cases in which the party members 
of the adjustment board deadlock. The neutra l members or  referees, whether 
selected by the parties  or appointed by the  National Mediation Board are paid 
by the Federal Government through the Mediation Board.
Organization.—The 1934 amendments were approved by President Roosevelt on 

June 21. 1934. Members of the Board were appointed, and the Board commenced 
operations, later  in the year. One of its first essential duties was its organiza­
tion and the formulation of rules  of procedure. The Board has followed the 
principle of alternating between the railroad members and the employee members 
in the chairmanships and vice-chairmanships of the  entire  Board and of the  re­
spective divisions. Accordingly, during the first year of the Board’s operation a 
car rier  member was Chairman of the Board and each Division had a car rier  
member as Chairman, and an employee member was Vice Chairman of the Board 
and each Division had a labor member as Vice Chairman. On July 1. 1935. labor 
members became Chairmen and car rier  members became Vice Chairmen, and the 
roles have alterna ted annually since then.

Some of the rules of procedure of the Board were adopted by the  entire  Board 
as a whole and promulgated in i ts circular No. 1, issued October 10, 1934. That 
circu lar outlines the form of submissions, requiring tha t they “briefly set forth 
all relevant , argumentat ive facts, including all documentary evidence submitted 
in exhibit  form,” and affirmatively show that data in support of the position of 
each par ty have been presented to the other party and made a par t of the question 
in dispute. Circular No. 1 was supplemented by certa in rules adopted by each 
of the respective Divisions covering such matters as furnishing ex parte submis­
sions to the other party, receipt of  evidence af ter an ex p arte  submission is made, 
docketing and withdrawals of submissions, notices, witnesses, appearances, and 
the like.
Operation.—The F irst  Division issued its first award December 6. 1934. The 

other Divisions issued the ir first awards in la te 1934 and early 1935. From then 
through April 30. 1905. the First  Division has issued 20.628 awards, the Second 
Division 4,710. the Third Division 13.587, and the Fourth Division. 1.998.

Attached as exhibit E is a table showing the number of aw ards issued by the 
respective Divisions, by years. It  is illuminating to compare the number of 
awards issued by the  Fir st Division—a single Division consisting of 10 perma­
nent members—with the aggregate numbers of awards  Lssued by the 4 regional 
tra in service Boards of Adjustment functioning prior to 1934. which consisted of 8 
members each, which are shown in exhibit C to this statement . In most years the  
output of the Firs t Division has been greater  than that  of all four  of the Train  
Service Boards of Adjustment put together, and even in the lean years the Fir st
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D iv is io n’s ou tp ut  was  on  a  p a ri ty  w ith  th e ou tp u t of  an y on e of  th e fo ur fo rm er  
T ra in  Se rv ice Bo ards .

E xh ib it  F  to  th is  st a te m en t is  a  ta bl e wh ich  bea rs  d ir ec tly  on th e ba ck logs  of  
th e  re sp ec tiv e Div is ions  of  th e  N at io na l R ai lr oad  A dju st m en t Bo ard.  I t  show s 
fo r ea ch  D ivisi on , by ye ar s,  th e  n um ber  o f c ases  do ck ete d, th e  n um be r decid ed , th e 
nu m ber  w ith dr aw n,  an d th e num ber  rem aini ng  pe nd ing a t th e  end of  th e ye ar . 
F o r ex am ple,  wh en  th e F ir s t D iv is io n comm enc ed oper at io n it  w as  im med ia te ly  
co nfr onte d  w ith  som e 1,200  ca se s which  were w ithdra w n fr om  th e T ra in  Se rv ice  
B oar ds of  A dj us tm en t an d pre se nt ed  to th e F ir s t Div is ion.  Th ose cas es,  an d 
o th e rs  which  we re  su bm it te d to  th e  F ir s t Div is ion in  1934-35 , to ta le d 1,590. Th e 
Div is io n en te re d 394 aw ar ds , and  101 ca ses were w ithd ra w n, leav in g a ba ck log of  
1,095 ca se s pe nd ing a t th e  en d of  th e ye ar . The  ta ble s co ve ring  th e Secon d. 
T hir d , and Fourt h  Divisi on s, which  acknow led ge  w ithdra w al of  ca se s by th e 
is su an ce  of  aw ar ds  ta k in g  no tice  of  th e w ithdr aw al s,  ha ve  be en  pla ce d on a  co r­
re sp on di ng ba si s w ith th e F ir s t Div is ion ta bl e by  ex clud in g th e  w ithdra w n ca se s 
fr om  th e “a w ard s” colum n. T he av ai la bl e fig ures  a re  on a fis ca l yea r ba si s fo r 
th e  F ir s t Di vis ion  up  to  1941, and fo r th e o th er D iv is ions  fo r th e  en ti re  pe riod  
co ve red.  Th e type  of  yea r fo r whi ch  th e fig ures  w er e m ai n ta in ed  does not af fe ct  
th e  t re nds or  th e  co nc lusio ns  t o  be dr aw n from  t h e  s ta ti st ic s.

I w ill  comm ent in  de ta il  on  th es e fig ures  la te r in  th is  st at em en t,  bu t wo uld  
m er el y po in t ou t now  th a t th e  F ir s t Di visio n ba ck log in cr ea se d st ea di ly  unt il  
it  re ac he d a high  po in t of  6.092 ca se s as  of  D ec em be r 31, 19 42 ; it  decli ned ra th e r 
pre ci pitous ly  du ring  th e  nex t 5 ye ar s,  fo llo wing which  i t  in cr ea se d fo r a tim e, 
and  has  fluc tuat ed  be tw ee n 2,400 and 4.000 sinc e 1952. On  th e T hir d  Di visio n,  
th e  ba ck log of ca ses ne ve r ex ce ed ed  500 unti l a f te r  Ju ne  30, 1954. T hat yea r it  
co mmen ce d a sh ar p  ri se  whi ch  co nt in ue d fo r 5 ye ar s.  T he  ba ck log ha s sin ce  
be en  so m ew ha t redu ce d an d no w st ands a t 1,910. Note es pe cial ly  th e st ea dy  
re duct io n  in th e Third D iv is io n back log sin ce  re m ed ia l ef fo rt s we re  ap pl ied by 
th e  part ie s be ginn ing in 1962. T his  tr end  is p a rt ic u la rl y  re le vant as  to  th e so lu ­
ti on  of th e backlog  prob lem  w he n co mpa red w ith  th e  st ead il y  in cr ea si ng  back log  
o f th e  F ir s t Div isi on  fo r th e  ga me ye ar s.  N ei th er  th e  Se co nd  Di visio n no r th e 
F o u rt h  D iv is ion ha s e ve r had  a  s ubsta n ti a l b ac klog  of  ca ses.

SP EC IAL BOARDS OF ADJU ST M ENT

Bef or e I ta ke  up th e  pr ob le m s which  th e F ir s t an d T h ir d  Divisi on s o f th e 
N ational R ai lroa d A dju st m en t B oar d  ha ve  en co un te re d,  I w ill  ou tli ne  bri efl y 
th e  natu re , op erat ion,  and  u ti li za ti on  of  Sp ec ia l B oar ds o f A dj us tm en t un de r 
se ct io n 3, Secon d of  th e  R ail w ay  Lab or Act . The  Sp ec ia l B oar ds shou ld  be iden ­
tif ie d a t th is  po in t be ca us e of  th e ir  ro le  in su pp le m en ting  th e  N at io nal  R ai lr oad  
A dju st m en t Bo ard.
General .— Sp ec ial  Boa rd s of A dju st m en t are  tr ib unals  se t up  by ag re em en t, 

u sua ll y  on  an  in di vid ual  ra il ro ad , an d w ith  a sing le  la bor or ga ni za tion  of  
em pl oy ee s or  tw o or  more org an iz at io ns re pre se nt in g employ ee s of  r el at ed  clas se s 
o r c ra f ts  (suc h as  th e  five e ng ine,  tr a in  a nd yard  s er vi ce  e mploy ee  o rg an iz a ti ons) , 
to  co nsi der  a nd  de cid e sp ec if ic al ly  ag re ed  to do ck et s of  c la im  an d gr ieva nc e ca se s 
w hic h  wou ld  ot he rw ise be  w it h in  th e ju ri sd ic tion  of  a D iv is io n of  th e  N at io na l 
R a il ro ad  A dj us tm en t Boa rd .

T he Sp ec ia l B oa rd  of  A dju st m ent devic e had  it s in ce pt io n in  th e 1940's, an d 
has be en  su gg es ted  by th e  N ational M ed ia tio n B oa rd  as an  eff ec tiv e pr oc ed ur e 
fo r th e  ha nd ling  of  gr ie va nc e do ck et s th ro ug h an  adap ta tion  of  th e gr ieva nc e 
fu ncti on  of  Div isi on s of th e  N at io nal  R ai lr oad  A dju st m en t Boa rd .’ Th ey  de ­
ri ve th e ir  st a tu to ry  au th o ri ty  fr om  sect ion 3, Se cond  of  th e  Rai lw ay  Lab or  Act , 
and  ty pi ca lly co ns is t of  th re e  mem be rs— a ra il ro ad  mem be r, an  or ga ni za tion  
m em be r, an d a neu tr a l chair m an  se lected  by th e  o th er tw o mem bers or.  if  th e  
p a rt y  mem be rs  fa il  to  se le ct  hi m . de sign at ed  by th e  N at io nal  M ed ia tio n Boa rd . 
Spe cial  Boa rd s which  invo lve m or e th an  one la bor  org an iz at io n  ge ne ra lly  ha ve  
fiv e or mor e mem bers so th a t re pre se nta tion  m ay  be  af fo rd ed  al l of  th e or ga ­
n iz ati ons inv olv ed,  o r th e  m em be rshi p of th e  B oa rd  on th e  em ploy ees’ side  ma y 
ch an ge as  di sp ut es  in vo lv ing fi rs t on e org an iz at io n,  th en  an oth er , are  ha nd led.  
T he part ie s bea r th e  co m pe ns at io n an d ex pe ns es  of th e ir  re sp ec tiv e me mb ers , 
and  th e  N at io na l M ed ia tio n B oard  as su mes  th e  co m pe ns at io n an d ex penses  of  
th e  n eu tr a l mem be rs under  t h e  p ro vi sion s of  s ec tio n 3 of th e  Rai lw ay  Lab or  Act.

E xh ib it  H to  th is  st a te m en t in cl ud es  fo ur  re pre se n ta ti ve ag re em en ts  es ta bli sh ­
in g  Sp ec ia l B oa rd s of  A dju st m en t.  Alth ou gh  al l su ch  ag re em en ts  co ve r such

8 Nat iona l Mediation Board, 15th  an nua l report, Jun e 1949, p. 13.
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m at te rs  a s juri sdic tion  of the  B oar d (usually  attach ing  a lis t of dockets  refe rred  
to it ),  its  membership, its  financing, rules  of procedure, sta tus of awards,  and 
cont inued existence of the Board  until  it  has fulfilled  its designated functions, 
1 he terms of such agreem ents differ in m ateria l respects.

Operation.—Exhibit G to thi s sta tem ent is a tabu lation, from  available Na­
tion al Rai lway Labor Conference records, showing the  number of Special 
Boards of Adjustment which have  been created, year by year , commencing with  
1949. A tot al of about 609 such Board s have been crea ted.  It  show’s also the 
award s rendered  by such special Boards,  which have tota led more  than 37,000. 
In  columns 2 through 7, the  aw’ards  are showm in rela tion  to the  Special Boards 
of Adjustm ent which rendered th em ; in other words, the aw ard s by a Special 
Boa rd of Adjustment which was created, say, in 1952 are  shown in the 1952 
line, rega rdless of whe ther  such aw ard s were rendered in 1952 or not unti l 
some subse quent year. The last column on the page (column 8) , which was 
compiled from annual repo rts of the  Nat iona l Mediation Board, shows according  
to that  agency’s records the  num ber  of awards w’hich all Specia l Boards have 
rende red, according to the yea r in which the Special Board rend ering it was 
crea ted.

Some Special Boards of Adjus tment  have been short lived, bu t othe rs have 
•continued to function for year s. The  record for longevity has  been set by 
Soci al  Board of Adjustment No. 18, which was created September  3, 1952, 
by ilie Southern Pacific and its  engineers, firemen, conduc tors, and train men  
and  is sti ll funct ioning today,  alm ost  14 years late r. It  outl ived one of its 
neutr al referees, Judge Thomas J. Mabry, who died in 1963 af te r having served 
as refe ree almost since the  Board  commenced operations. I t had rendered 
3.871 award s through Ju ne 1964.

As exhibit  G indicates, the  Specia l Board  device has  been used to a much 
grea ter  exten t among the engine, tra in , and yard service  employee organizations  
tha n among those representing nonoperating  employees, althou gh in keeping 
with the  agreement reached with  the  organizations  particip ating  in the  Third 
Division on May 31, 1963 (see belo w), the number of nono pera ting  employee 
Special Boards of Adjus tmen t may be expected to increase.

Disputes committees.— A special use  of the Special Board of A djus tment device 
has  been in connection with disp utes committees which have  been estab lished  
by agreement on a nat ional basi s to decide disputes  involving inte rpreta tion 
or app lica tion  of certain of the  nat ion al agreements. These, too, have  involved 
the  engine, tra in,  and yard service employees to a much grea ter  extent  than 
the  nonoperating employees, a lthoug h here  again  the disputes  committee crea ted 
last  y ear to tak e over cases involving cer tain nat ional agre eme nts which  would 
othe rwise be before the Third Divis ion may be expected to reflect an increase 
in the  number of awards issued by Special Boards  of Adjustmen t involving non­
ope rati ng employees.

Disputes  committees, which typ ica lly  consis t of the cha irmen of the respective 
ca rr ie rs ’ conference committees which negot iated the agreem ent involved (or 
represent atives  of such cha irmen)  and  an equal number of employee organi­
zation represe ntat ives , meet as  bipa rti te  groups to hand le disputes involving 
int erp ret ati on  or application  of the nat ional agreeme nt involved. If  they 
are  unab le to reach  agreement on any  case or cases, typ ical ly they use the 
refe ree procedure  in which they ei ther  agree upon, or reques t the Mediation 
Board to appoint, a neu tra l refe ree.  When the neutr al refe ree  is determ ined 
upon, the  National  Mediation Boa rd uses the special board  of adj ust me nt desig­
nat ion  for the  dispu tes committee, function ing with the  referee. In the past,  
the Mediat ion Board has consistently used Federal fund s to pay neu tra ls’ fees 
and other expenses. However, the re is a cur ren t trend for  the  parties to assume 
these  expenses, as is the case with vir tua lly  all othe r industr ies.  Severa l recen t 
nat ion al agre ements so provide.

Effect of aicards.— Many agreem ents  crea ting special boards of adjustment 
sta te th at  the awa rds of the  boa rds  are to be “final and  bind ing upon the  
par ties.” Other agreements cre ating  special boards of ad jus tment provide 
th at  aw ard s of the special board “shall  have the  same force and  effect as 
awards of the  National Rai lroad Adjustme nt Board.” The var iety of agreement  
provis ions on this  m atter is reflected in exhibit  H.

TH E NRAB BACKLOG PROBLEM

General.—The National Railroad Adjustment Board has been in existence 
for  30 years. For at least 25 of those years, discussions of the Board and its
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procedures have been concerned  with the backlog of case s and  the length  of 
time required to reach  award s. However, the backlog problem differs in two 
respects from the wea ther , which  as Mark Twain once pointed out everyone 
complains about but  nobody does anything about. In the  firs t place, the back­
log is not, like the weather , a universal  phenomenon. Until 1955 the  problem 
was confined entirely to the  Fi rs t Division, and  even today it constitute s no 
problem on the  Second and  Fo ur th Divisions. In the second place, action  has 
been taken to meet the problem  and such action  has dem onstrated its effective­
ness. Th at the problem persi sts  on the Fi rs t Division is due  in  large  p ar t to the 
fac t th at  the remed ial act ion  once tried has been discontinued, and in furth er  
pa rt  to fail ure  to take appro pri ate  new action.

The  figures in exhibit  F to thi s statement , which were commented on briefly 
above, indicate clearly whe re the problem exists. My discussion will accord- 

concentra te on the  trouble areas , af ter some bri ef comments on the 
divis ions which have not  had any sub stantial backlogs. I will reserve the 
Fi rs t Division, where the problem has been most persistent,  f or the last.

Num ber o f employees under juri sdictio n of each divis ion.— As background for 
discussion of the backlog, so th at  the  numbers of cases submit ted  to the severa l 
divis ions of the Adjustment Boa rd can be rela ted  to the  numbers of employees 
pot ent ially involved, there are shown below the numbers of employees of class  I 
rai lro ads who are  with in the jur isdiction of the respective divisions of the  
National  Railroad Adjustment Board. The figures are  for  the  calen dar yea r 
1964, and are  averages of the midmonth employee counts  for the  year. They are  
base d on studies by the  te rr ito ria l committees for the  Natio nal Rai lroad 
Adjustme nt Board which have been made to develop the  bas is for assessments :
1st Divis ion___________________________________________________ 193,195
2d Div ision-------------------------------------------------------------------------------  146. 581
3d Division____________________________________________________  290. 772
4th Divis ion___________________________________________________  27. 705

Second Division.— The Second Division of the  Nat ional Rai lroa d Adjustment 
Board  has  jurisdic tion over shop  employees—those engaged  in the maintenance 
of rai lroad rolling stock and equipment.

A total of approximately  51,000 cases have been subm itted to the Second 
Divis ion during the las t 30 yea rs. I t has issued 3,846 award s deciding cases, 
and  851 cases have been withdr awn, leaving a backlog of 250 cases pending as 
of April  30, 1965.

Mr. Strunck, who for  some time was a member of the Second Division, will 
comm ent in greate r detail on the  Second Division situ atio n. I merely point 
ou t that , as shown in exh ibi t F, no substan tial  backlog of cases  has ever accu­
mulate d on the Second Division. It  has alway s kept well abrea st of the influx 
of new cases, and dur ing the  pa st 2 years it  has actual ly reduced the number 
of cases  pending before it. Such questions as have arisen  as to the  length of 
time required to produce a decision in a case before the  Second Division have 
given consideration by the  te rr ito rial  committees for the  Natio nal Rai lroad 
Adjus tment  Board and by the labo r organiza tions mak ing up the  Rai lway  
Employees Depar tment,  AFL -CIO . which represe nt the  employees who come 
wi thin the jurisdic tion  of the  Division, and they  have  taken app ropriate action. 
The  rai lro ad ter ritor ial  comm ittees  continue to keep the  situ ation under close 
att ent ion .

Fou rth Division.—As shown above, the employees who are  with in the ju ris­
diction of the Fourth Division are rela tive ly few in number, and as exhibit F 
indicates, the number o f cases  involv ing them which have been submit ted to the  
Fo ur th  Division has not been great. Even though the  Divis ion consists of only 
6 permanen t members compared with the 10 members on each of the other 
divisions, it  has been able to keep its work on a cu rre nt basis  and has never  
accumulated  any apprec iable backlog.

Third Division.— More employees are with in the  jur isd ict ion  of the Third 
Divis ion than of any of the  o ther  divisions of the  N ational Railroad Adjustment 
Board. The dive rsity  of thei r working cha rac ter isti cs and  agreement provi ­
sions is greate r tha n those of employees within the jur isdiction of the Second 
Divis ion and in some respects compares with the  Fi rs t Division situation. 
Desp ite those facts, the backlog of cases  on the Third Division remained with in 
reasonab le propor tions until 1956 and  is cur ren tly  being stea dily  retluced.

Mr. Strunck will comment, on the basis of his personal experience as a 
member of the Third Division, on the  function ing of th at  Division and the
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fa c to rs  w hi ch  led  to th e accu m ula tion  of  it s ba ck log of ca se s co mmen cin g in  
1955.

The  ra il ro ads,  ac ting  th ro ugh th e  T err it o ri a l Com m itt ee s fo r th e  N at io na l 
R ail ro ad  A dj ust m en t B oa rd  an d m or e re ce nt ly  th ro ugh th e N at io nal  R ai lw ay  
Lab or  Co nferen ce , ea rl y  be ca me a w are  of  th e in cr ea se  in  ba ck lo g of pe nd ing 
ca se s be fo re  th e T hird  Div isi on , an d  th ey  too k pr om pt  st ep s to  co rr ec t it , in  
co op er at io n w ith th e labo r org an iz ati ons inv olv ed.

On M ar ch  28, 1961, ag re em en t w as  reac he d es ta bli sh in g a para ll e l bo ard su p­
pl em en ta l to  th e T hir d  D iv is ion and  co ns is ting  of th e  sa m e num ber  of  mem be rs  
(r a il ro ad  and em ployees) and w ith  th e  same pr ov is io ns  as  th e  T h ir d  Div is ion 
fo r ap poin tm en t of  re fe re es , s ta tu s  to  be  ac co rded  aw ar ds,  and  o th er m att ers  
invo lved . Cop y of  th e M arch  28. 19G1, ag re em en t is  ex h ib it  I to  th is  st at em en t. 
The  Su pp le m en ta l T hird D iv is ion co mm en ced op er at io ns in  Ju n e  1961, an d sin ce  
it  go t in to  fu ll  op er at io n has  re ndere d  1,630 aw ar ds,  as  sh ow n in  ex hib it  J.  
D uring th is  sa m e pe rio d,  th e  re g u la r T hir d  Div is ion has re nder ed  a  co rr es po nd ­
in g nu m be r of  aw ar ds— 1,321. (T he  g re a te r nu m ber  of  aw ard s by th e Su pp le­
m en ta l T h ir d  Div isi on  ar is es , in  p a r t a t  leas t, be ca us e cert a in  adm in is tr a ti ve 
fu nc tion s ha ve  been as sign ed  to  th e  re gu la r Div isi on , le av in g th e  Su pp lem en ta l 
T h ir d  D iv is io n fr ee  to  de cide  ca se s a ft e r th e pro ce dura l handli ng  had  been 
giv en  th em .)  The  Su pp lem en ta l T h ir d  Div isi on  has  co ntr ib u te d  d ir ec tly  to  th e 
re du ct io n of 821 ca se s in th e T h ir d  D iv is ion ba ck log sinc e Ju n e  30, 1962.

As exh ib it  F  indi ca tes,  1,170 ca se s w er e su bm it te d to  th e T h ir d  Div is ion in  
th e  1956 fis ca l ye ar , an d al m os t 900  w er e su bm it te d th e  n ex t ye ar . Sin ce th en  
th er e ha ve been  be tw een 700 an d 800  su bm it te d per  y ear (e xce pt fo r a dip  in 
1960 ). C u rr en t ou tp ut  of  th e  T h ir d  Di visio n, in cl ud in g it s Sup plem en ta l 
B oa rd , is  about 900 ca ses pe r yea r,  and w ithdra w als  ac co unt fo r an  add it io nal  
100 to 200. mak in g a net  re duct io n  of se ve ra l hun dre d ca se s per ye ar . Thi s 
has been ea ti ng  aw ay  a t th e ba ck log,  bu t ad dit io nal  m ea su re s hav e bee n ta ke n.

The  T e rr it o ri a l Com mitt ee s fo r th e  N at io na l R ai lr oad  A dju st m en t Boa rd  an d 
th e  la bor or ga ni za tion s in te re st ed  in  th e  T hird  D iv is ion have ta ke n fu rt h e r 
st ep s look in g to w ar d el im in at io n of th e  back log . T he fi rs t of  th es e was  
im pr ov em en t in pr oc ed ur es  of th e T h ir d  Div isi on  itse lf . N ex t w as  th e  est ab­
li sh m en t of  an  op tio na l pr oc ed ur es  fo r th e  fu rt h e r han dling of  ca se s which  were 
be fo re  th e  Di visio n,  invo lv ing re vi ew  of pe nd ing ca se s to  ta ke  pl ac e on th e 
pro per ty  and in appro pri a te  in st ances fu rt h er han dling  of  su ch  ca se s on a 
se lect iv e ba si s,  loo king  to w ard  d is pos it io n of  as  m an y ca se s as  co uld be  d is ­
posed  of  and  subm iss ion of  o th ers  to  Sp ec ial  Boa rd s of  A dju st m en t se t up  on 
th e p ro pert y  unde r sect ion 3, seco nd  of  th e R ai lw ay  Lab or Ac t. The  N at io na l 
R ai lw ay  Lab or  Co nfere nc e ur ge d ea ch  ra il ro ad  to  gi ve  m os t pro fo un d co ns id er a­
ti on  to  act iv e par ti ci pat io n  in  th a t  pr oc ed ur e,  and th e  la bor or ga ni za tion s 
ex te nd ed  th e ir  as su ra nce s th a t th ey  wo uld  co ns ci en tiou sly ca rr y  out th e 
co m m itm en ts  m utu al ly  ex ch an ge d in  an  en de av or  to  m ak e th e  ef fo rt  su cc es s­
fu l. T hi s m a tt e r is co ve red  by  C ir cu la r No. 1 of  th e  N at io nal  R ai lw ay  Lab or  
Co nferen ce , da te d  May 31, 1961, w hi ch  is ex hib it  K to  th is  st at em en t.

F in al ly , fo rm al  ag re em en t, em bo di ed  in  a m em or an du m  date d  May 31, 1963. 
w as  re ac he d be tw een th e  N ational R ai lw ay  Lab or  Con fe renc e an d th e la bo r 
org an iz at io ns pri m ar ily  invo lved  be fo re  th e T hird  D iv is ion— cl er ks , m ai nt en an ce  
of way  em ployees, sig na lm en  and te le gra phers —p ro vi di ng  fo r th e  fo rm at io n of  a  
N at io na l D is pu te s Com mittee  fo r th e  pu rp os e of  di sp os ing of  d is pu te s invo lv ing 
in te rp re ta ti o n  or  ap pl ic at io n of  c e rt a in  pr ov is ions  of  spec ifled  nati onal ag ree­
m en ts . T he  mem or an du m est ab li sh in g  th e N at io na l D is pute s Com mitt ee  is 
ex hi bit  L to  t h is  s ta te m en t.

Mr. S tr unck  will  co mmen t fu r th e r on  th e pr oc ed ur al  m att er,  th e  mec ha nics  fo r 
fu rt h e r re vi ew  of  ca se s on th e pro pe rt y,  an d th e is su es  be fo re  th e  N at io nal  Dis­
pute s Com m itt ee  an d th e  fu nct io nin g of  th e  Co mm ittee .

The  N ational D ispu te s Com m itt ee  co mm en ced oper at io ns in  th e sp ri ng  of  1963. 
W hi le  it s op er at io ns  a re  in  th e  f o rm ati ve  s tage , we ex pe ct  i t to  m ak e in ro ad s in to  
th e T hir d  D iv is io n back log  in  th e  n e a r fu tu re .

As th e T h ir d  Div isi on  tab le  in  exh ib it  F  indi ca tes,  t h e  ba ck log of  p en di ng  cases  
be fo re  th e T h ir d  Di visio n has be en  re du ce d by more th an  700 ca se s duri ng  th e 
la s t 4 ye ar s.  Thi s is  cl ea r in dic at io n  th a t th e ra il ro ads an d th e  la bor org an iz a­
tions  which  a re  pr im ar ily  inv olve d in  th a t di vi sion ’s ac ti v it ie s a re  fu ll y  aw are  of 
th e  pr ob le m s pr es en te d an d a re  do in g so m ethi ng  ab out it  w it h in  th e  fr am ew or k 
of  e xis ti ng  la ws.

F ir s t D iv is ion.—T he  bigg es t ba ck lo g of  cases , an d th e  lo ng es t del ay  in re ach­
in g di sp os it io n of  cases , invo lves  th e F ir s t Div isi on  of  th e  N at io nal  R ai lr oad  Ad-
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iustmen t Board, which  has  juri sdic tou over d isputes involving engine, t rai n, an d 
yard service employees of the  railroads .

As previous port ions of thi s stat eme nt have indicated, prio r to 1934 there  had 
been almost 20 y ears of experience with  Board of Adjustment procedures  dea l­
ing with dispu tes involving engine, tra in , and  ya rd  service employees, com­
mencing with Board of Adjustm ent No. 1 dur ing  the U.S. R ailro ad Adminis tra­
tion and including the  Tr ain Service Boards of Adjustm ent estab lished under 
the Tra nsportatio n Act of 1920 and the  Railw ay Lab or Act as enacted in 1926. 
As exhib it C shows, the Train  Service Boards of Adjustm ent alone rend ered  an  
aggregate of  9,321 awards.

When the Fi rs t Divis ion organized and commenced opera tions in December 
1934, it was immediate ly faced wi th a backlog of some 1.200 eases which had been 
with draw n from the  Regio nal Tra in Service Boa rds of Adjustment and sub- 
mited  to the  F irs t Division. As exhibit E shows, in the  fi rst full year  of i ts oper­
atio n the division disposed of 721 cases, and from the n unti l 1943 its  ou tpu t 
never dropped below 800 awards per year. It  exceeded 1,100 in 4 yea rs—1939. 
1942, 1943, and 1944. However, new cases were subm itted to the division even 
faste r than awards disposed of pending cases, and  by 1943 a backlog in excess  
of 6,000 had developed. During  the  next 3 years, the  num ber of cases withdraw n 
plus the  number  of cases covered by awards exceeded by a narrow margin the 
number of new cases docketed, so th at  the  backlog declined.

Three  of the  exh ibits  to  th is state men t re late to th e output  o f the Fi rs t Division 
and  the fluctuations  in the  backlog of pending cases. Exhib it F shows the 
number  of cases docketed , decided, with draw n, and  pending; exhibit E shows 
the number of awa rds , divided between those  rend ered  with  referee and those 
rendered without partic ipa tion of a re fe ree; and exh ibit  M shows the  num ber  
and  proportion of aw ard s each year in which claim s were  sustained in whole 
or in par t, as compared wi th those in which claims  were denied, remanded or 
dismissed.

The Fi rst  Division suspended opera tions  for  a time  commencing in October 
1945. The suspension followed by a few months the  Jun e 11, 1945, Supreme 
Cour t decision in Elgin , Jol iet <£ Eas tern  Raiheay Company v. Burle y, which I 
am told raised doubts as  to the  autho rity  of those appearing before the  F ir st  
Division and consequently posed questions as to wh at action the Division shou ld 
itself  take. On March 25, 1946, the Supreme Court issued a second decision, on 
rehe aring of the case, as a result  of which the doub ts raised by the first decision 
were overcome. However, between the  dates of the two decisions, the  F ir st  
Division’s funct ions were interrupted  for a 9-month period (from October 1945 
through Jun e 1946).

Several vacanc ies had developed in the  membership of the Fi rs t Division 
during the  period while  it  was  not functioning, and in the  filling of those  vac an­
cies and subsequent ones the re was an extensive chan ge in the membership, both 
on the railroad  side  and on th e employee side.

Short ly af ter the F ir st  Division resumed its  func tion ing in July 1946, the  
backlog of cases rose aga in. There were no indications that  the  backlog would 
be diminished, and in May 1949, unde r the auspices of the  Natio nal Mediation  
Board , the Te rri tor ial  Committees for  the  Nat iona l Railro ad Adjus tment Boa rd 
and  the executives of the labo r organiza tions involved reached agreements on 
procedures  for  deciding a greater  number of cases and  thereby diss ipating the 
backlog. lak e the  la te r agreements in connection with the  Third Division, the 
Fi rs t Division agre eme nts of March 1949 were  along  two lines. The firs t one 
called  for a reform in the  provis ions for  handling ex par te submissions,  to 
improve procedures  befo re the  Division. The second was agreement for  the 
crea tion of two supp leme ntal hoards, para llel ing the  Fi rs t Division, to handle 
cases already  on the  docket of the Division and  such  additional cases as might 
be assigned to them by the Division, and thereby work down the backlog. The 
memorandum of May 19. 1949, to estab lish the suppleme ntal boards is exh ibi t 
N to this  statement. Mr. Horsley, who is a member of the  Fi rs t Division, will  
outline the func tion ing of the  Supplemental Fi rs t Division Boards and will  
comment on the procedural matters.

The supplemental boa rds  commenced operation lat e in 1949 an d early in 1950. 
From  then through the  year  1952 they  rendered  alm ost  as many awards as the  
Fi rs t Division proper. As shown in exhibit P, the  Conductors ’ and Tra inm en’s 
Supplemental Board disposed of 912 cases involving 28 railroads , and the  En ­
ginee rs’ and Fire men 's Supplemental  Board  disposed of 579 cases between 1949 
and 1953 involving 13 rai lroads . However, because of the  grea t increase in the
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num ber of cases subm itted  to the  Fi rs t Division, the  backlog of pending cases 
cont inued to be a problem. More than 2,000 cases  were submit ted  to the  Fi rs t 
Divis ion during the fiscal y ear  1951-52 alone.

During  the la tte r pa rt of 1952 the  labor  orga niza tions inte res ted  in the Fi rs t 
Divis ion asse rted  that  t he  supplementa l boards were  not fulfi lling  t he ir intended 
function of decreasing th e Fi rs t Division backlog, and  they u rged that  the supple­
menta l boards be term inate d. Some of the orga niza tions indicate d they intended 
not to submit addi tional cases to the  F irs t Division but  r at he r to handle cases on 
individ ual  railroads, perh aps using for that  purpose organiz ation officers who 
were then  serving as members of the  Fi rs t Division or the  supplemental boards . 
The organizations  mentioned also  increased util iza tion of special boards of ad­
jus tm en t on individual  railr oad s.

The agreem ent creatin g the  supplemental boards had provided  fo r its termina­
tion on 90 days’ notice by e ith er  pa rty . When such ag reem ent was reached, it was 
unders tod  t ha t the suppleme ntal boards would take up cases in batches , rai lroad 
by rai lroad, and complete th e cases  involving one rai lro ad before  turning to those  
involving an othe r; and  th at  the rai lroad membership on them  would be rota ted, 
consist ing for each B oard  of one perm anen t member and one member who was an 
official of the rail road party  to the  docket of cases  then  un der  considera tion.

Among the reported reasons for dissatis fact ion on the  i>art of the organiza tions 
with the  supplemental board setup  w as a n objection to the  rotat ing-carr ier-m em­
ber principle. When th is became known to the Carr ier  Te rri toria l Committees for 
the Nat iona l Rai lroad A djustment  Board, the  committees expressed t he ir willing ­
ness to discontinue the arr angeme nt for a revolving car rie r member and  to place 
two perm anent carri er  members (rathe r than one permanen t member and one 
revolv ing member) on each supp lemental board—or to cons ider  any reasonable  
arrang ements which would c ont inue the supplemental boards in operat ion looking 
tow ard  prompt and expedi tious handling  of contract  and gr ievance disputes. The 
le tte r of March 4, 1953, from the chairma n of the  te rr ito rial  committees to the  
Cha irman of the  National Med iation Board, expressing the willingness of the 
te rr ito rial  committees to amend the -ear lie r und ers tandings for  the  purpose  of 
continu ing th e supplem ental  bo ards, is ex hibi t R to t his  sta tem ent .

Following severa l conferences  on the  ma tte r between the rai lroad te rri toria l 
comm ittees and the orga niza tions, on December 22, 1952, t he chiefs of the labor 
organiz ations involved wro te the chairmen of the  te rr ito ria l committees giving 
notice of the orga niza tions’ des ire  to term inate the May 19, 1949, agreem ent and 
according ly term inate the  supplemental boards for  the  Fi rs t Division. Their 
le tte r of notice is exhibit Q to thi s statement. Although the  ter rit or ia l commit­
tees pointed out tha t the  abo litio n of the  supplemen tal boards could only mean 
a ma ter ial  cut in pro ductivi ty of the  Fi rst  Division, which they  felt  was con trary 
to t he  inte nt of Congress in set tin g up the Adjustm ent Boa rd in the 1934 amend­
ments to the  Railway Labo r Act, their  efforts as well as those of the Mediation  
Board to induce the labo r organiz ations to perm it cont inued opera tion of the  
suppleme ntal boards  were unavailing. Accordingly, in keeping with  the termina­
tion and  notice provis ions of the 1949 agreement, the  firs t supplemen tal boards 
passed out of existence March 22,1953.

While these  supplemental boa rds  were in existence, they rend ered  an average 
of 37 award s per  month. If  they had  been permit ted to continue to do so, they 
would have been of ma ter ial  ass intanc e in prev enting accumula tion of the new 
backlog of cases which now faces the  F irs t Division. As exhibit F shows, a  new 
Supplemental Board  of the F ir st  Division just began operatio n on March 1, 
1965. It  was created by agre eme nt between the  ca rr ie r te rr ito ria l commit tees 
and one operatin g union, the  B rotherhood of Locomotive Firemen  & Enginemen. 
As such  it will handle cases  only  involving the  firemen’s organizat ion. It s 1 
month of operat ion and  the  resu lts  there from are indicative, however, of how 
this  backlog can be reduced if  the  other operating  orga niza tions such as the  
Brotherhood of Rai lroad Tra inm en are  seriously inte res ted  in actually doing 
so. withou t enacting the  instan t bills. More will be said abou t thi s new Supple­
men tal Board at  a la ter  time.

Dur ing the 5 years  fol lowing te rminat ion  of th e supp leme ntal boards, the  Fi rs t 
Division backlog was subst antia lly  reduced. The major reduction  took place 
late  in  1952 and early in 1953, when almost 2.000 cases were withdraw n from the  
Fi rs t Div isio n; many were  turned  over to special  boards  of adjustment on 
individual railroads . This  was  coupled with  a progressive reduction  in the  
number of cases submitted  to the Fi rs t Division. Commencing in 1957, however, 
the num ber of cases subm itted  turned upward and then  leveled somewhat, and
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th e nu m be r of aw ard s re nder ed  by th e F ir s t Div is ion de cl in ed  als o. Th e w ith ­
d ra w al of  ca se s dw indled , w ith th e re su lt  th a t th e ba ck log tu rn ed  up w ar d an d 
in cr ea se d yea r by ye ar . As of A pr il 30. 1965, it  sro od a t 4.120 cas es,  as  in dic at ed  
by  e xh ib it  F.

Al l th re e of  th e  te nd en ci es  ju s t men tio ne d oper at e in th e  same di re ct io n to 
in cr ea se  th e back log  of  ca se s pe nd ing be fore  th e F ir s t Div is ion.  In di vi du al ly  as  
well  as  co llecti ve ly,  th e s ta ti s ti c s  of  th e la s t few years  po in t th e wa y to ac tion  
which  could  de cr ea se  th e  ba ck log of pe nd ing ca se s an d. once th e back log  has  
be en  d ec reased , m ai nta in  it  w ith in  m an ag ea ble pr op or tio ns .

T he  curr en t high  ra te  of  do ck et ing of  ne w ca ses, show n in  th e fir st fig ure 
co lum n of  exh ib it  F , su gg es ts  th e  d es ir ab il ity  o f more th oro ug h sc reen ing of  c as es  
on  th e  part  of  t he  la bor org an iz at io ns  be fo re  th e ca se s a re  per m it te d  to  go to  th e 
F ir s t Divis ion . Such ac tion is  no t w ith in  th e au th o ri ty  of  th e Adj us tm en t B oa rd  
or of  th e ra il ro ad  te r ri to ri a l co mmitt ee s fo r th e N at io nal  R ai lroa d A dju st m en t 
Boa rd . Only th e la bor  org an iz at io ns can bring  it  ab ou t. Th e fa ct th a t th ey  
pe rm it  ma ny  ea se s which  la ck  m er it to  be su bm it te d to  th e F ir s t Div is ion is 
bo rn e ou t by th e st a ti st ic s as to  th e natu re  of  aw ard s curr en tl y  be ing  re nder ed  
by th e  Divis ion , as sh ow n in ex hi bi t M. A de qu at e sc re en ing to  el im in at e a 
re as on ab le  pr op or tio n of  th e  ca se s wh ich  lack  m er it , an d wh ich  bu rd en  bo th  th e  
pe rm an en t m em be rs of  t he  D iv is ion an d th e re fe re es  wh o are  ca lle d upon  to  se rv e 
w ith it,  wo uld  be a m ate ri a l co nt ribu tion  to w ar d dec re as in g th e bac klog.

The  second co lumn of  fig ur es  in ex hi bit  F re flec ts  th e  curr en t slow  ra te  of  
ac ti v it y  on th e p a rt  of  th e  F ir s t Di vis ion . D ur in g th e  la s t 2 fiscal  yea rs  th e  
Div is ion rend er ed  an  avera ge  of  les s th an  150 aw ard s pe r ye ar . T his  co mpa re s 
w ith  th e ou tp ut  of  220 de ci si on al  aw ar ds per  yea r ov er  th e  la st  3 fu ll ye ar s fo r 
th e  Secon d Di visio n,  w hi ch  had  a su bst an ti a ll y  cu rr en t docket,  409 fo r th e  
re gu la r Thi rd  Div isi on , and  334 fo r th e Sup plem en ta l Thi rd  Divis ion , ea ch  of  
which , lik e th e F ir s t D iv is io n,  co ns is ts  of  10 per m an en t me mb ers . I t co m pa re s 
al so  w ith  th e 800 to  1,300 aw ard s rend ered  pe r yea r,  duri ng the fir st 10 year s of  
it s  ex ist ence , by  th e F ir s t D iv is ion its el f, an d an  av er ag e of  684 aw ar ds per  year 
fo r th e 10- yea r pe riod  1947-56. I t co mpa re s al so  w ith  th e av er ag e of  al m ost  
200  a w ar ds  pe r yea r by th e  T ra in  Se rv ice  B oa rd s of  A dj us tm en t, wh ich  pr ec ed ed  
th e  es ta bl ishm en t of  th e  N at io na l R ai lr oad  A dju st m en t Bo ard.  Th e T ra in  
Se rv ice Boa rd s of A dju st m ent co ns is ted of ei gh t mem be rs  eac h. Mr. Hor sley , 
sp ea ki ng  fro m hi s ex pe ri en ce  as  a ca rr ie r mem be r of th e F ir st  Divisi on , w ill  
co mmen t on th e re as on s fo r th e  c u rr en t lev el of  ou tp u t of  th e  F ir st  Div is ion an d 
su gg es t s teps  to  im pr ov e it.

The  th ir d  co lumn of  figu re s in  ex hi bit  F  show s th e  sm al l nu mbe r of  ca se s 
curr en tly  be ing w ithdra w n  fr om  th e do ck ets of  th e  F ir s t Divis ion . W hi le  in  
1964  t he re  w as  a fa ir  in cr ea se , it  st il l w as  no t ad eq uate  under  t he ci rc um stan ce s.  
Als o, pr el im in ar y fig ures  fo r 1965 a re  no t en co ur ag in g.  Ca ses may  be  w it h ­
dra w n f or  a ny  o f a  num be r of  r ea so ns . Th ey  may  be di sp os ed  of  on th e p ro per ty , 
e it he r th ro ug h se tt le m en t of a cla im  or th ro ugh  th e  ev en tu al  re al iz at io n on th e  
p a rt  o f t he  G en eral  C hair m an t h a t th e claim l ac ks  m eri t an d sho uld  no t be fu r th e r 
prog re ssed . The  p art ie s m ay  ag re e to  w ithdra w  t h e  ca se  fro m th e F ir st  D iv is ion 
an d su bm it it  to  a Sp ec ia l B oa rd  of  A dj us tm en t under sect ion 3. Secon d of  th e 
R ai lw ay  Lab or  Act.  Or, a s  re su lt  of ha ndling on th e  Div is ion its el f, th e  la bo r 
mem be r ch ar ge d w ith th e  ca se  may  bec om e co nv ince d th a t it  lack s m eri t an d 
th a t th er e is no poin t i n pr ogr es si ng  it  fu rt her.

The  low ra te  of  w it hdra w al of  ca se s curr en tly , co up led with  the high  ra te  of  
su bm iss ion of new ca se s and th e hig h pro po rt io n of  aw ard s denying , di sm issing , 
or re m an di ng  claims,  su gg es ts  th a t a co ns id er ab le  num be r of ca ses which  la ck  
m eri t ar e no t on ly be in g su bm it te d to th e F ir s t D iv is ion but ar e  be ing  per m it te d  
to  go to  re fe re es  fo r de ci sion —a nd  th a t re ali st ic  han dling  on th e p a rt  of  th e  
re gu la r mem bers of  th e  D iv is ion could  we ll lead  to  th e w ithdra w al  of  a su b­
s ta n ti a l pr op or tio n of  suc h ca ses, ther eb y contr ib uting  t o redu ct io n in th e ba ck log.  
The se  same figu res su gge st  ex is tenc e of a fe rt il e  field  fo r th e w ithdra w al  of  
ca se s from  th e F ir s t D iv is io n an d th e ir  subm iss ion to  Sp ecial  Boa rd s of A d ju st ­
m en t— al th ou gh  fo r re as ons wh ich  my as so ci at es  w ill  de ve lop  the y do no t su pport  
th e  a rg um en t th a t cr eati on  of  Sp ec ial  Boa rd s of A dj us tm en t sho uld  be m andat ory  
on re qu es t of  a la bor org an iz at io n , as  wo uld  be pr ov id ed  by H.R . 701, or  m anda­
to ry  on th e re qu es t of e it h e r a labo r org an iz at io n o r a ra il ro ad , a s  wou ld  be  
pr ov id ed  by H.R. 706.

The  above an aly si s o f th e  fa ct ors  lead in g to  th e pre se n t F ir s t Div isi on  ba ck lo g 
has been in te rm s of th e  av ai la bl e st a ti st ic s.  Mr . H ors le y’s test im on y,  on th e
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basis of his personal experience, will corroborate the conclusions which have been 
suggested by the stati stics I have presented to you.

Exhibit S to the statement shows the number of cases comprising the Fir st 
Division backlog as of April 30, 1905, by railroad  and by class of employee. The 
grea test proportion of such cases involve employees represented by the Brother­
hood of Railroad Trainmen, with  those represented by the Brotherhood of Loco­
motive Firemen & Enginemen in second place. However, on a per-employee- 
represented basis, the number of pending cases involving firemen is greater than  
the number involving trainmen inasmuch as there are currently fa r less employees 
in the fireman classes than in t he trainman classes. The firemen, however, have 
with the carriers taken a step to help remedy the problem, as I have previously 
described.

Special boards of adjustment  are  now being utilized, on a  voluntary  basis, in 
a grati fying  number of cases, as my presentation has pointed out. The National 
Railway Labor Conference has consistently urged individual railroads having 
large numbers of cases pending to utilize special boards of adjustment to work 
down their dockets, to the end that decisions on claims and grievances may be 
arrived a t readily and the burden on the F irst Division be eased.

CONCLUSION

My statement has presented historical, s tatistical, documentary and background 
material which will be of inte rest  to the committee in its consideration of H.R. 
701, 704 and 706.

This m ateria l underlies the conclusion of the  rai lroads tha t the bills which are  
before the committee are not necessary and are not in the interest of the rail ­
roads, thei r employees or the public. Mr. Wolfe, who is to appear before your 
committee, will voice that conclusion with the reasons therefor.

My associates may have occasion to refer to my statement or to my exhibits 
as they present testimony based on their personal experience, and give you the 
views of the industry.

EXHIBITS ACCOMPANYING STATEMENT OF W. L. BURNER, JR.

A. Title  II I. Transpor tation Act of 1920.
B. Section 3, Railway Labor Act of 1926.
C. Number of awards rendered by regional train service boards of adjustment,

1922-33 (table) .
D. Section 3, Railway Labor Act as amended (1934).
E. Number of awards of Divisions of National Railroad Adjustment Board,

1934-65 (table) .
F. Number of cases submitted, decided, withdrawn, and pending before Divisions

of National Railroad Adjustment Board, 1934-65 (table).
G. Number of special boards of adjustment created. 1949-65, and number of

awards issued thereby (tab le).
H. Certain agreements to establi sh special boards of adjustment.

1. Chicago & North Western, Trainmen (Apr. 17, 1960).
2. Illinois Central. Tra inmen (Apr. 15,1963).
3. Denver & Rio Grande Western, Telegraphers (July 22, 1963).
4. Alton & Southern, Tra inmen (Apr. 3,1961).

I. Memorandum (agreement) of March 28,1961, to establi sh Supplemental Board
for Third  Division, NRAB.

J. Number of awards of regu lar and Supplemental Third Divisions, NRAB,
1961-65 (table) .

K. Circular No. 1 of National Railway Labor Conference (May 31, 1963), con­
cerning understanding as to optional procedure for fur the r handling of 
cases pending before Third Division, NRAB.

L. Circular No. 5 of National Railway Labor Conference (Oct. 11, 1963), and
memorandum (agreement) of May 31, 1963, to establish a National Dis­
putes Committee to dispose of  disputes involving interp retation or applica­
tion of certain national agreement  provisions.

M. Nature of awards of Fir st Division, NRAB, 1934-65 (t ab le) .
N. Memorandum (agreement) of May 19, 1949, to establish two supplemental

boards for F irst  Division, NRAB.
O. Press release of National Mediation Board, dated May 20,1949.
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P.  N um be r of  aw ar ds of re gu la r an d  su pp le m en ta l fi rs t divi sion s, NR AB , 1949-
63 (t ab le ).

Q. L ett er of  De cemb er 22, 1952, fr om  ch ie fs  of la bor o rg an iz at io ns inv olv ed  in
F ir s t Di vis ion , NRAB , to  ch air m en of  te rr it o ri a l ca rr ie r co mm itt ee s fo r 
N at io nal  R ai lroad  A dju st m ent B oa rd , giv ing not ic e of  org an iz at io ns’ de­
si re  to  te rm in ate  th e May  19, 1949, ag re em en t whi ch  ha d pro vi de d fo r F ir st  
D iv is io n su pp le m en ta l b oa rd s.

R. L ett er of  M arch  4, 1953, fr om  ch air m en of  te rr it o ri a l co m m it te es  fo r Na­
ti onal R ai lr oad  A dj us tm en t B oar d  to C ha irm an  of  N at io nal  Med iat ion 
B oar d , co nc erni ng  no tice  by  la bor org an iz at io ns  of desi re  to  te rm in at e 
F ir s t D iv is ion s up pl em en ta l b oa rd s.

S. N um be r of  cas es  pe nd ing be fo re  F i r s t  Divisi on , NR AB , as  o f A pri l 30,1965 .

E x h ib it  A

Title  I II . T ransp ort ation  A ct, 1920

(P ub lic— No. 152— 66th Co ng ress )
(I I. R . 10453)

TIT LE I I I . ----D IS PU TE S BE TW EE N CARR IE RS  AN D T H E IR  EM PL OYEE S AN D SU BO RD INAT E
OFF IC IA LS  EF FE CTIV E FE BR UA RY  2 8 , 1 9 2 0

Se ct io n 300. W he n us ed  in th is  t it le —
(1) The te rm  “c a rr ie r” in clud es  any  ex pr es s co mp any, sl ee pi ng -c ar  comp any , 

and  an y c a rr ie r by ra il ro ad, su b je ct to th e In te rs ta te  Co mmerce  Act,  ex cept  
a  st re e t,  in te ru rb an , or  su bu rb an  el ec tr ic  ra ilw ay  not oper at in g  as a p a rt  of a 
gen er al  s te am  r ai lr oad  s ys tem  o f tr an sp o rt a ti on  ;

(2 ) The te rm  “A dju st m en t B oard ” m ea ns  an y R ail ro ad  B oar d of  Lab or  Ad ­
ju s tm en t es ta bl is he d un de r s ec tio n 302 ;

(3 ) The te rm  “L ab or  B oar d” m ea ns  t he R ai lr oad  L ab or  B oa rd  :
(4 ) T he te rm  “co mm erc e” m ea ns  co mm erc e am on g th e  se ver al  S ta te s or  be­

tw ee n any Sta te , T er ri to ry , o r th e  D is tr ic t of Co lumbia, an d any fo re ign na­
tio n,  or be tw ee n an y T err it o ry  or  th e  D is tr ic t of  Co lumbia an d an y St at e,  or  
be tw ee n any T err it o ry  an d an y o th e r T er ri to ry , or  be tw ee n an y T err it o ry  an d 
th e  D is tr ic t of Co lum bia , or  w ith in  any  T err it o ry  or th e D is tr ic t of  Co lum bia , 
or be tw ee n po in ts  in th e sa m e S ta te  hut th ro ug h an y o th er  S ta te  or an y T err i­
to ry  o r th e  D is tr ic t o f Co lum bia  o r a ny  f or eign  n at io n ; an d

(5 ) T he  te rm  “sub ord in at e off icial” incl ud es  officia ls of  ca rr ie rs  of  su ch  cla ss  
or ra nk  as  th e  Co mm iss ion  sh all  desi gnate  by re gu la tion fo rm ula te d  an d iss ue d 
a ft e r su ch  no tice  an d hea ri ng  as  th e  Co mm iss ion  may  pr es cr ib e,  to  th e  ca rr ie rs , 
and em ploy ee s an d su bo rd in at e off ici als  of  ca rr ie rs , an d org an iz at io ns ther eo f, 
d ir ec tly  to be af fecte d by s uc h re gula tions.

Se cti on  391. I t  sh al l be th e du ty  of  al l ca rr ie rs  an d th e ir  off icer s, employee s, 
an d agents  to  ex ert  ev ery re as onab le  ef fo rt  an d adop t ev er y av ail ab le  mea ns  to 
av oid any in te rr up ti on  to th e o pera ti on  of  a ny  c a rr ie r gr ow in g out of  an y di sp ut e 
be tw ee n th e  ca rr ie r an d th e em ploy ee s or  su bord in at e off icia ls th er eo f.  All such 
d is pute s sh all  be  co ns idered  an d,  if  possible , de cid ed  in  co nf er en ce  be tween 
re pre se n ta ti ves de sign ated  an d au th ori zed  so to  co nf er  by  th e  carr ie rs , or  th e 
em ploy ee s or  su bo rd in at e off icia ls th er eo f,  direc tly in te re st ed  in th e  di sp ute.  If  
any d is pu te  is no t decid ed  in  su ch  co nfer en ce , it sh all  be re fe rr ed  by  th e par ti es  
th e re to  to  th e  Boa rd  wh ich , under th e  pr ov is ions  of  th is  ti tl e,  is au th or iz ed  to 
h ea r and d ec ide suc h di sp ute.

Se ct ion 302. Rai lroa d B oa rd s o f Lab or  A dj us tm en t may  be  es ta bl ishe d by 
ag re em en t be tw ee n an y carr ie r,  g ro up  of  ca rr ie rs , or th e  ca rr ie rs  as  a who le, 
and any em ploy ee s or su bord in at e off icials  of  carr ie rs , or org an iz at io n  or  grou p 
of  or gan iz ati ons thereo f.

Se ct io n 303. Ea ch  such  A dju st m ent B oa rd  sh al l, (1 ) up on  th e  ap pl ic at io n 
of  th e ch ie f ex ec ut ive of an y c a rr ie r o r org an iz at io n of em ploy ee s or  su bo rd in at e 
off icials  who se  me mb ers  a re  d ir ectl y  in te re st ed  in th e  di sp ut e,  (2 ) upon the 
w ri tt en  pet it io n  sig ned by no t les s th an  100 un or ga ni ze d em ploy ee s or  su bo rd i­
n a te  o fficia ls di re ct ly  in te re st ed  in  th e  di sp ut e.  (3 ) up on  th e A dju st m en t Boa rd 's 
ow n m ot ion,  or (4 ) upon th e  re quest  of  th e La bo r B oar d w he ne ve r such  bo ard 
is of  th e  op in ion th a t th e di sp ut e is  lik ely su bst an ti a ll y  to  in te rr u p t com merce , 
re ce iv e fo r he ar in g,  an d as  soo n a s  pra ct ic ab le  an d w ith du e di lig en ce  decide, 
any  d is pu te  inv olving  on ly  gr ie va nc es , ru le s, or  w or ki ng  co nd iti on s,  no t dec ide d 
as  pr ov id ed  in  sect ion 301, be tw ee n th e  ca rr ie r an d it s  em ploy ees or su bo rd in at e
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off icia ls, wh o ar e,  or an y org an iz at io n th er eo f whi ch  is, in  ac co rd an ce  w ith 
th e  pr ov is ions  of  se ct ion 302, re pr es en te d up on  an y su ch  A dju st m en t Boa rd .

Se ct ion 304. Ther e is  here by es ta bl ishe d a boa rd  to  be  kn ow n as  th e R ai lr oad  
L ab or B oa rd  an d to be  co mpo sed of nine  mem be rs,  as  fo ll ow s:

(1 ) Thr ee  mem be rs  const it u ti ng  th e la bor gr ou p,  re pre se nting  th e em ploy ee s 
and  su bor di na te  off icia ls o f th e  ca rr ie rs , to  be ap poin te d  by  th e P re si den t,  by 
an d  w ith  th e ad vice  an d co ns en t of  th e  Se na te , fr om  not le ss  th an  six no minee s 
w ho se  no min at io ns  sh all  be  m ad e an d off ere d by  su ch  em ploy ee s in  su ch  m an ner  
as th e  Comm iss ion  sh al l by  re gu la tion  p re sc ri b e ;

(2 ) Thr ee  me mb ers , const it u ti ng  th e m an ag em en t gr ou p,  re pr es en ting th e c a r­
ri ers , to  be ap po in te d by  th e  Pre si den t,  by  and w ith th e  ad vi ce  an d co ns en t of  
th e  Se na te , from  no t less  th a n  six no mi ne es  who se  nom in at io ns  sh al l be  mad e 
an d  o ffe red  by th e c a rr ie rs  in  s uc h m an ne r as th e  Com miss ion sh al l by  re gula tion 
p re sc ri b e : and

(3 ) Thr ee  me mbers,  const it u ti ng  th e pu bl ic  grou p,  re pre se nti ng  th e  publi c, to  
be  ap po in te d di re ct ly  by  th e Pre si den t,  by and w ith  th e ad vi ce  an d co ns en t of  th e 
Sen at e.

An y va ca nc y on th e  Lab or B oa rd  sh al l be  fill ed in  th e  sa m e m an ner  as  th e 
ori g in al  ap po in tm en t.

Se ct io n 305. If  e it her th e  em ploy ees or  th e  c a rr ie rs  fa il  to  mak e nom in at io ns  
and of fe r no minees in  ac co rd an ce  w ith th e  re gula tions of th e  Co mm iss ion , as  
pr ov id ed  in  para g ra phs (1 ) and (2)  of  se ct ion 304, w ith in  30 da ys  a ft e r th e  
pas sa ge of  th is  ac t in  ca se  of an y or ig in al  ap poin tm en t to  th e office of  mem be r 
of  th e  Lab or  Boa rd , o r in  eas e of a va ca nc y in  any su ch  office w ithi n 15 da ys  
a f te r  su ch  va ca nc y oc cu rs , th e  P re si den t sh al l th er eu pon di re ct ly  mak e th e ap ­
po in tm en t, by  an d w ith in  th e  ad vi ce  an d co ns en t of  th e  Sen at e.  In  m ak in g an y 
su ch  ap po in tm en t th e  P re s id en t sh al l, as  fa r  as  he  de em s it  pr ac tica bl e,  se le ct  
an  in di vi du al  as so ci at ed  in  in te re st  w ith  th e  c a rr ie rs  o r em ployees th er eo f,  
w hi ch ev er  he  is  to  r ep re se nt .

Se ct io n 306. (a ) An y m em be r of  th e  Lab or B oar d  who  duri ng his  te rm  of  
office is  an  ac tiv e mem be r or in  th e em plo y of  or  ho ld s an y office in an y org a­
niz at io n of  em plo yees or  su bord in ate  offic ials,  or  an y ca rr ie r,  or ow ns an y stoc k 
or  bond  ther eo f, or  is  pec unia ri ly  in te re st ed  th er ein , sh all  a t once becr tme 
in el ig ib le  fo r fu rt h e r m em be rs hi p upon  th e  Lab or  B o a rd ; bu t no su ch  mem be r 
is  re quir ed  to  re linq uis h honora ry  mem be rship in,  or his  ri g h ts  in  an y in su ra nce  
or pe ns io n or  ot her  be ne fit  fu nd  m ai nta in ed  by, an y org an iz at io n  of em ployees 
or su bord in at e official s o r by  a  c arr ie r.

(b ) Of  th e or ig in al  m em be rs  o f th e Lab or  B oa rd , one fr om  each  grou p sh al l 
be  ap po in te d fo r a te rm  of  th re e  ye ar s,  one fo r tw o ye ar s,  and  one  fo r one  ye ar . 
T he ir  su cc es so rs  sh al l ho ld  office  fo r te rm s of  five  ye ar s,  ex ce pt th a t an y mem be r 
ap poi nt ed  to  fill a  va ca nc y sh a ll  be  ap po in te d on ly  fo r th e  une xp ired  te rm  o f 
th e  mem be r wh om  he  su cc ee ds . Eac h mem be r sh al l re ce iv e from  th e U ni ted 
S ta te s an  annual  s a la ry  of $10,000.  A mem be r may  be rem ov ed  by th e P re si den t 
fo r ne gl ec t of  du ty  or  m al fe asa nce in  office, b u t fo r no  o th e r cause.

Se ct io n 307. (a ) The  Lab or B oa rd  sh al l hea r,  an d as  soo n as  pra ct ic ab le  an d 
w ith  du e di lig en ce  de cid e, any  di sp ut e,  in vo lv ing gr ie va nc es , ru le s, o r w or king  
co nd it io ns , in  re sp ec t to  w hi ch  any A dju st m en t B oar d ce rt if ie s to  th e Lab or  
B oar d  th a t in  it s  op in ion th e  A dju st m en t B oa rd  has fa il ed  or w ill  fa il  to re ac h 
a  de ci sion  w ithi n a re as onab le  t im e,  o r in re sp ec t t o  w hich  th e  L ab or  B oa rd  d ete r­
m in es  th a t an y A dju st m en t B oard  ha s so fa il ed  or is  no t us in g du e dil igen ce  
in  it s  co ns id er at io n th er eo f.  In  ca se  th e app ro p ri a te  A dju st m ent Boa rd  is  no t 
or ga ni ze d un der  th e  pr ov is io ns  of  sect ion 302, th e  Lab or Boa rd , (1)  upon  th e  
ap plica tion  of  th e  ch ie f ex ec utive of an y c a rr ie r or  org an iz at io n  of  em plo yees  
or su bord in at e off icia ls w ho se  mem be rs  are  d ir ectl y  in te re st ed  in th e di sp ut e,  
(2 ) up on  a w ri tt en  pet it io n  si gne d by no t less  th an  100 uno rg an iz ed  em ploy ee s 
or  su bord in at e off icia ls d ir ec tl y  in te re st ed  in  th e dis pu te , or (3 ) upon  th e Lab or  
B oard ’s own mot ion if  i t  is  of th e  op ini on  th a t th e  d is pu te  is  lik ely su bst an ti a ll y  
to  in te rr u p t com merce , sh al l re ce iv e fo r hea ri ng , and  as soon  a s  pra ct ic ab le  an d 
w ith  du e dil igen ce  de cid e, an y  dis pute  in vo lv ing griev an ce s,  ru le s,  or w or ki ng  
co nd it io ns  which  is not de ci de d as prov ided  in se ct io n 301 an d which  su ch  
A dju st m en t Boa rd  wou ld  be re qu ir ed  to  rece ive fo r heari ng  and  decis ion under 
th e pr ov is io ns  of  se ct ion 303.

(b ) Th e La bo r Bo ard.  (1 ) up on  th e  ap pl ic at io n of  th e  ch ie f ex ec ut iv e of  an y 
c a rr ie r or or ga ni za tion  of  em ploy ee s or  su bord in at e off icials  who se  mem be rs  a re  
d ir ec tly  in te re st ed  in  th e  d is pu te , (2 ) up on  a  w ri tt en  p e ti ti on  sig ne d by  nq t 
les s th an  100 un or ga ni ze d em pl oy ee s or  su bord in at e off icials  d ir ec tly  in te re st ed  
in  th e  di sp ut e,  or  (3 ) upon  th e  L ab or B oa rd ’s ow n mot ion if  i t  is  of th e op inion
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th at  the  dispu te is likely sub stantially  to int er rupt  commerce, shal l receive for 
hearing , and as soon as practic able and with  due diligence decide, all dispu tes 
wi th respec t to the wage s or salaries of employees or subo rdinate officials of 
car rie rs,  not decided as provided in section 301. The Labor Board may upon 
its  own motion within 10 days  af ter the decision, in accordance with the  pro­
visions of section 301, of any  dispute with  respe ct to wages or sal aries of 
employees or subord ina te officials of car rie rs, suspend the  opera tion of such 
decision if the Labor Board  is of the opinion th at  the  decision involves such 
an  incre ase in wages or salar ies  as will be likely to necessita te a sub stantial 
readju stm ent  of the  ra tes of any carrier . The  Labo r Board shal l hear any 
decision  so suspended and as  soon as prac ticable and  wi th due diligence decide 
to affirm or  modify such suspended decision.

(c) A decision by the  Labor Board  unde r the provision of paragraph  (a ) or 
(b) of this section shall req uir e the  concurrence the rein of at  leas t five of  the  
nine members of th e Labo r B oa rd : Provided, Th at in case  of  any decision under 
par agr aph  (b ), at  least one of the  represe ntat ives  of the  public shall  concur 
in such decision. All decis ions of the Labor  Board sha ll be entered upon the 
records of the Board and  copies thereof, toge ther  with such stat eme nt of fac ts 
bea ring  thereon as the  Board may deem proper, sha ll be immedia tely com­
municated to the par ties to the  dispute, the Pres iden t, each Adjustment Board,  
and  the  Commission, and shall  be given fu rth er  public ity in such manner as the 
Labor Board may determine .

(d) All the decisions of the Labor Board in respect to wages or sala ries and 
of the  Labor Board  or an  Adjustm ent Board  in respect to working condit ions 
of employees or sub ord ina te officials of carrie rs sha ll establish rates of wages 
and salaries and sta nd ards  of working conditions which  in the  opinion of the 
Board  are just  an d reasonab le. In determ ining  the jus tne ss and  reasonableness 
of such wages and sal aries or work ing condit ions the  Board shall,  so fa r as app li­
cable, take into co nsideration among o ther  releva nt c ircum stances:

(1) The scales of wages paid for similar  kinds of work in other indu st rie s;
(2) The re lation between wages and the cos t of 1 iving;
(3) The hazards  of the  employment;
(4) The tra ining and ski ll require d;
(5) The degree of resp onsibility ;
(6) The character and reg ula rity of the  employm ent; an d
(7) Inequalit ies of increases  in wages or of trea tment , the  result  of p revious 

wage orders or adjustments .
Section 308. The Labor Bo ard —

(1) Shall e lect a  Ch airm an by majori ty vo te of its  me mb ers ;
(2) Shall maintain  cent ra l offices in Chicago, Ill., bu t the Labor  Board 

may, whenever it  deems it  necessary, meet  at  such oth er place as it may 
de ter mine ;

(3) Shall investigate  and study the  rela tion s between carrie rs and  the ir 
employees, particu lar ly quest ions relating to wages, hours of labor, and 
other conditions of employment and the  respective privileges, rights, and  
duties of carrie rs and  employees, and shal l gather , compile, classify, digest, 
and publish, from time to time, data and info rmation relating to such ques­
tions,  to the end th at  the  L abor  B oard may be properly equipped to perform 
its  duties under thi s ti tle  and  th at  the members of the  Adjustment Boards 
and  the public may be prop erly  informed ;

(4) May make regula tions necessary for the  efficient execution of the 
func tions vested in it by t his  t it le ; and

(5) Shall at  lea st annually collect and publish the decisions and regu la­
tions of the Labor  Board and  the Adjustm ent Boards and all cour t and ad­
minis trat ive  decisions  and regu lations of the  Commission in respect to this 
titl e, together w ith a cumulat ive index-digest thereof.

Section  309. Any pa rty  to any dispute to be considered  by a n Adjus tment Board 
or  by the  Labor Board sha ll be enti tled to a hea ring eit he r in person or by 
counsel.

Section  310. (a)  For  th e efficient adm inistration of the  funct ions  vested in the  
Labor Board  by thi s title , any member thereof may requ ire, by subpena issued 
and signed by himself, the  a ttendance of any witness and  the  production  of any 
book, paper, document, or othe r evidence from any  p lace in the  United Sta tes  at  
any  designated place of h earing, and  the taking of a  deposition before any desig­
nated  person having  power to adm inister oaths. In the  case of a deposition the 
test imony  shal l be reduced to writin g by the  person tak ing  the deposition or
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under liis direction, and  shal l the n be subscribed to by the  deponent. Any mem­
ber of the  Labor Board  may admi nis ter  oath s and  exam ine any  witness. Any 
witn ess summoned before the  Board  and  any witness whose depos ition  is taken 
sha ll be paid the same fees and  mileage as are  paid  witnesses in the  cou rts of 
the  United States.

(b) In  ca se of fa ilure to comply iwth any subpena or in case of the  contumacy 
of any witness appea ring  be fore the  L abor Board, the  Boa rd may invoke the  aid  
of any United States dis tric t court. Such c our t may there upon ord er the  witness  
to comply wi th the requ irem ents  of such subpena, or to give evidence touching 
the  m at ter in question, as the  case may be. Any fa ilu re  to obey such orde r may 
be punished by such cdurt as a contempt thereof.

(c) No person  shal l be excused from so a tten ding and test ify ing  or deposing, 
nor  from so producing any book, paper, document, or o ther evidence on the ground 
th at  the  testim ony or evidence, documentary or otherwise, required of him may 
tend to incr imina te him or sub ject  h im to a  penalty or fo rf ei tu re ; but no na tur al 
person  sha ll be prosecuted or subjected to any penalty  or forfe itu re  for  or on 
account of any  transact ion, ma tte r, or thing, as to which  in obedience to a sub­
pena and  under oath, he may so tes tify or produce evidence, documentary or 
otherwise . But  no person shal l be exem pt from prosecution and  punishment for 
perju ry committed in so tes tifying.

Section 311. (a)  When nece ssary to the  efficient adm ini str ation  of the  func­
tions vested in the  Labor Board by th is  title,  any member, officer, employee, or 
agent thereof,  duly authorized in wr iting  by the  Board , sha ll at  all  reasonable  
times  for the  purpose of examin atio n have  access to and  the rig ht  to  copy any 
hook, account, record, paper, or correspondence rel ating  to any  m at ter which the 
Board is auth orized to cons ider or investiga te. Any person who upon demand 
refuses any  duly authorized member , officer, employee, or  age nt of the  Labor 
Board such rig ht of access or  copying, or hinders, obst ructs, or res ist s him in the 
exerci se of such right, shal l upon convic tion thereof be liable to  a pena lty of 
$500 for  each such offense. Each  day  dur ing any pa rt  of which such offense 
cont inues shall constitute a sepa rat e offense. Such penalty  shall be recoverable 
in a civil su it brought in th e name of the  United States, and  shal l be covered into  
the  Treasur y of the United Sta tes  as miscellaneous receipts.

(b) Eve ry officer or employee of t he  United States, whenever requested by an y 
member  of the  Labor Board or an Adju stment Board  duly author ized  by the 
Board for  the  purpose, shall supply to such Board  any  da ta or info rma tion  per­
taining to the  adm inis trat ion  of the funct ions vested in it by thi s title , which 
may be contained in the records of h is office.

(c) The  Pre sident  is author ized  to tra nsfer  to the  Labor Board any books, 
papers, or documents  per tain ing  to the adm inis trat ion  of the  functio ns vested in 
the  Board by thi s tit le  which are in the  possession of any  agency, or Railway 
Board of Adju stment in connect ion therew ith,  established for  execu ting the 
powers granted the Pre sident  under the Federal  Control Act and  which are  no 
longer necessa ry to the adminis tra tion of the  affairs of such agency.

Section 312. Pr ior  to September 1, 1920, each ca rr ie r sha ll pay  to each em­
ployee or subordinate official there of wages or s ala ry a t a ra te  no t less than that  
fixed by the  decision of any agency, or Railw ay Board of Adjustmen t in connec­
tion the rew ith,  estab lished for executing the powers granted the Pre sident  under 
the  Feder al Control  Act, in effect in respe ct to such employee or  subordina te 
official imme diate ly preceding 12:01 a.m., March 1. 1920. Any ca rr ie r acting in 
viola tion of any  provision  of th is section shal l upon conviction thereo f be liable  
to a pen alty  of  $100 fo r each such offense. Each such action with respe ct to any 
such employee or subordinate official and each day  or port ion thereo f during 
which the  offense continues sha ll const itu te a sep ara te offense. Such pena lty 
shall he recoverable in a civil su it brough t in the name of the United States, and 
shall  be covered into the  Tr eas ury  of  th e United Sta tes as miscellaneous receipts.

Section 313. The L abor Board , in c ase  it  has  reason to believe th at  an y decision 
of the  Labor Board or of an Adjus tment  Board is viola ted by any  car rie r, or 
employee or subord inate official, or  orga nizatio n thereof, may upon its  own motion 
af te r due notice and hearing  t o all persons  direc tly inte res ted  in such violation , 
determine whether in its opinion such violat ion has  occurred and  make  public 
its decision in  such manner as  it may determine.

Section 314. The Labor Board may (1) appoint  a secreta ry, who shall receive 
from the  U nited  States an ann ual  sa lary  of $5,000: and (2) subject to the  provi­
sions of the  civil service laws, appoint and remove such officers, employees, and 
ag en ts ; and  m ake such expendi tures f or  r ent,  printing, telegram s, telephone, law-
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books, books of reference, periodicals, furniture, stationery, office equipment, and 
other  supplies and expenses, including salaries, traveling expenses of its members, 
secretary, officers, employees and agents, and witness fees as are necessary for  
the efficient execution of the functions vested in the Board by th is title and as 
may be provided for by Congress from time to time. All of the expenditures of 
the Labor Board shall be allowed and paid upon the presentation of itemized 
vouchers therefor approved by the Chairman of the Labor Board.

Section 315. There is hereby appropria ted for the fiscal year ending June 30, 
1920. out of any money in the  Treasury not otherwise appropriated, the sum of 
$50,000. or so much thereof as may be necessary, to be expended by the Labor 
Board for defraying the expenses of the maintenance and establishment of the  
Board, including the payment of salaries as provided in this title.

Section 316. The powers and duties of the Board of Mediation and Conciliation 
created by the Act approved July 15, 1913, shall not extend  to any dispute which 
may be received for hearing and  decision by any Adjustment Board or the Labor 
Board.

Exhibit B

[Public—No. 257—69tii Congress]
[H .R . 9463]

AN AC T To prov ide fo r th e p ro m pt di sp os it io n of di sp ut es  be tw ee n ca rr ie rs  an d th e ir  
em ploy ees, and  fo r o th er pu rp os es

BOARDS OF ADJUSTMENT--- GRIEVANCES— INTERPRETATION" OF AGREEMENTS

Sec. 3. First. Boards of adjustm ent shall be created by agreement between any 
car rier  or group of carriers, or the car riers as a whole, and it s or the ir employees.

The agreement—
(a)  Shall be in wri tin g:
(b ) Shall s tate the group or groups of employees covered by such adjustment 

board ;
(c) Shall provide tha t disputes between an employee or group of employees 

and a carrier, growing out of grievances or out  of the interpreta tion or applica­
tion of agreements concerning r ate s of pay, rules, or working conditions, shall be 
handled in the usual manner up to and including the chief operating officer of 
the car rier  designated to hand le such disp utes ; but, failing to reach an adju st­
ment in this manner, tha t the dispute  shall be referred to th e designated adjust ­
ment board by the parties, or by either party, with a full statem ent of the facts 
and all supporting data bearing upon the dispute ;

(d ) Shall provide t ha t the parties may be hea rd either in person, by counsel, 
or by o ther representative, as they may respectively elect, and tha t adjustment  
boards shall hear and, if possible, decide promptly a ll disputes referred to them 
as provided in paragraph (c) . Adjustment boards shall give due notice of all 
hearings to the employee or employees and the carr ier or carriers involved in 
the d ispute ;

(e) Shall stipulate th at decisions of adjus tment boards shall be final and bind­
ing on both parties to the disputes ; and it shall be the duty of both to abide by 
such decisions;

(f ) Shall state the  number of representatives of the employees and the number 
of representatives of the c arr ier  or ca rriers  on the adjustm ent board, which num­
ber of representatives, respectively, shall be equal;

(g) Shall provide for the method of selecting members and filling vacancies;
(h ) Shall provide for  the portion of expenses to be assumed by the respective 

pa rti es ;
(i) Shall stipulate  that a majority of the adjustm ent board members shall be 

competent to make an award, unless otherwise mutually agr eed ;
(j ) Shall stipulate  tha t adjustment boards shall  meet regularly at such times 

and places as designated ; and
(k) Shall provide for the method of advising the employees and carrier or 

carr iers  of the decisions of the board.
Second. Nothing in this Act shall be construed to prohibit an individual ca rrier  

and its employees from agreeing upon the settlement of disputes through such 
machinery of contract and adjustme nt as they may mutually establish.

Approved, May 20,192G.
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Exhibit D
[Public—No. 442—73d Congress]

[H .R . 9861 ]
AN ACT To am en d th e R ai lw ay  L ab or  Ac t ap pr ov ed  Ma y 20,  192 6, an d to  pr ov id e fo r th e 

pro m pt  dis po si tion  of  di sp ut es  be tw een carr ie rs  and  th e ir  emplo yees
* * * * * * *

“ NAT IO NAL BOARD OF  A D JU ST M E N T— GR IEVA NC ES — IN TE RPR ET ATIO N OF 
AGR EE MEN TS

“Sec. 3. First. There is hereby established a Board, to be known as the 
‘National Railroad Adjustm ent Board’, the members of which shall be selected 
within thirty days a fter approval of this Act. and it is hereby provided—

“ (a) That the said Adjustment Board shall consist of thirty-six members, 
eighteen of whom shall be selected by the carriers and eighteen by such labor 
organizations of the employees, national in scope, as have been or may be orga­
nized in accordance with the provisions of section 2 of this Act.

“ (b) The carriers, acting each through its board of directors  or its receiver 
or receivers, trustee or trustees or through an officer or officers designated for 
that purpose by such board, trus tee or trustees or receiver  or receivers, shall 
prescribe the rules under which its representatives shall  be selected and shall 
select the representatives of the  car riers on the Adjustment Board and designate 
the division on which each such representative shall serve, but no carr ier or 
system of carrier s shall have more than one representative on any division 
of the Board.

“ (c) The national labor organizations, as defined in paragraph (a) of this 
section, acting each through the chief executive or other medium designated by 
the organization or association thereof, shall prescribe the rules under which 
the labor members of the Adjustment Board shall be selected and shall select 
such members and designate the division on which each member shall serve: 
but no labor organization shall have more than  one representa tive on any divi­
sion of the Board.

“ (d) In case of a permanent or temporary vacancy on the  Adjustment Board, 
the vacancy shall be filled by selection in the same manner as in the original 
selection.

“ (e) If either the car rier s or the labor organizations of the employees fail 
to select and designate representatives to the Adjustment Board, as provided in 
parag raphs  (b) and (c) of this section, respectively, within sixty days afte r 
the passage of this Act, in case of any original appointment  to office of a member 
of the Adjustment Board, or in case of a vacancy in any such office within 
thi rty  days afte r such vacancy occurs, the Mediation Board shall thereupon 
directly  make the appointment and shall select an individua l associated in in­
terest  with the carriers or the group of labor organizations of employees, which­
ever he is to represent.

“ (f)  In the event a dispute  arises as to the right of any national labor 
organization to pa rticipate as per paragraph  (c) of th is section in the selection 
and designation of the labor  members of the Adjustment Board, the Secretary 
of Labor shall investigate the claim of such labor organization  to participate , 
and if such claim in the judgment of the Secretary of Labor has merit, the 
Secretary shall notify the Mediation Board accordingly, and within ten days afte r 
receip t of such advice the Mediation Board shall request  those national labor 
organizations duly qualified as per paragraph (c) of this  section to participate 
in the selection and designation of the labor members of the Adjustment Board 
to select a representative. Such representative , together  with a representative 
likewise designated by the claimant, and a third  or neut ral party designated 
by the Mediation Board, constituting a hoard of three, shall within thirty 
days aft er the appointment of the neutra l member, investigate the claims of 
the labor organization desiring participa tion and decide w’hether or not it 
was organized in accordance with  section 2 hereof and is otherwise properly 
qualified to participa te in the selection of the labor members of the Adjustment 
Board, and the  findings of such boards of three  shall he final and binding.
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“(g)  Each member of the  Adjus tment  Board sha ll be compensated by the 
pa rty  or pa rti es  he is to represen t. Each thi rd or neutr al pa rty  selected under 
the provisions of (f)  of this section sha ll receive from the Mediation Board 
such compensation as the  Mediation Board  may fix, together with his necessary 
trav elin g expenses and expenses actua lly  incurred  for  subsis tence, or per  diem 
allowance in lieu  thereof , sub ject  to the  provisions of law appl icab le there to, 
while s erving a s such thi rd o r neutr al party .

“ (h)  The said Adju stment Board sha ll be composed of fou r divisions, whose 
proceed ings sha ll be independent of one another,  and the  said  divisions as well 
as the number of the ir members  sha ll be as  follows:

“Fir st  div isi on : To have jur isd ict ion  over  dispu tes involving  tra in-  and  yard- 
service employees of ca rr ie rs ; th at  is, engineers, firemen, host lers , and  outside 
hos tler  helpers, conductors,  trainmen,  and  yard-service  employees. This divi ­
sion shall consist  of ten members, five o f whom shal l be selected  and  designated  
by th e c ar rie rs  and five of whom sha ll be selected and designated by the  nat ional 
labo r org aniz ations of th e employees.

“Second div isi on : To have jur isd ict ion  over disputes involving machinists, 
boile rmakers, blacksmiths, shee t-metal  workers, elec trical workers, car  men, 
the helpers and apprentic es of all  the foregoing, coach clean ers, power-house 
employees, and  railroad-shop labo rers . This division shal l cons ist of ten mem­
bers, five of whom shall  be selected  by the  carr iers and  five by the  n ationa l labor 
orga niza tions of  the employees.

“Third  divisio n: To have jur isd ict ion  over dispu tes involving sta tion , tower, 
and  telegraph employees, tra in  dispatche rs, maintenance-of-way  men, clerical 
employees, fre igh t handlers, express, sta tion, and store employees, signal men, 
sleeping-car  conductors, sleeping-car p orters , and maids and dining-car employees. 
This  division shall consist  of ten members, five of whom sha ll be selected by the 
ca rri ers and  five by the na tion al la bor  organiz ations of  employees.

“Fourt h div ision: To have jurisdic tio n over disputes involving employees of 
ca rri ers dire ctly or indirectly engaged in transp ortation of passenge rs or prop­
erty by wa ter , and  a ll other employees of car rie rs over which jur isd ict ion  is not 
given to the  first, second, and third  divisions. This  d ivision shall cons ist of six 
members, thr ee  of whom shall be selec ted by the  ca rri ers and  thr ee  by the  na ­
tion al l abo r org anization s of t he employees.

“ (i)  The d ispu tes between an employee or group of employees  an d a ca rri er  or 
ca rri ers growing out of grievances  or ou t of the  i nte rpreta tion or appl icat ion of 
agre eme nts concerning rates of pay, rule s, or working conditions, including cases 
pending and  una dju sted on th e da te of approval  of this Act, sha ll be handled in 
the usual manne r up to and  including the  chief operating officer of  the  carri er  
designated to hand le such di sp utes ; but,  fai ling  to reach  an adj ust me nt in thi s 
manner, the  d isputes may be ref erred by p etition of th e p art ies  or  by e ither par ty 
to the  appro pri ate  division of the  Adjustme nt Board wi th a full  stat ement  of 
the fac ts and  all supp orting da ta  bearing upon the disputes.

“ (j ) Pa rt ie s may be he ard e ith er in person , by counsel, or by o ther  re presen ta­
tives, as they may respectively elect, and the  several divis ions of the  Adjustment 
Board sha ll give due notice of a ll hearings to the employee or employees and  the 
ca rr ie r or c ar rie rs  involved in any d ispute s submitte d to them.

“ (k)  Any division of the Adjus tment  Board shal l have au tho rity to empower 
two or more  of its  members t o condu ct hearings and make findings upon disputes, 
when prop erly  submit ted, at  any place designated  by the  div isio n: Provided,  
however,  Th at  final awa rds as to any  such dispute mus t be made by the  ent ire 
division as  herei na fte r provided.

“ (1) Upon f ail ure of  any division to  ag ree  upon an award because of a  deadlock 
or inabil ity  to secure a major ity  vote of the division members, as provided in 
par agr aph  (n)  of this section, then such division shall for thw ith  agree upon 
and  select  a neutr al person, to be know n as ‘referee ’, to sit  with the  division as 
a member the reo f and make an award . Should the  division fai l to  agre e upon 
and  select a referee within ten days  of the  date  of the  deadlock or inab ility  to 
secure a ma jor ity  vote, then the  divis ion, or any member thereof, or the  par ties 
or eit he r pa rty  to the dispute may certi fy  that  fac t to the  Mediation Board, 
which Boa rd shall,  with in ten days  from  the date of receiving such certif icate , 
select and name the  referee to sit wi th the  division as a member thereof and 
make an aw ard . The Mediat ion Board  sha ll be bound by the  same provis ions
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in  th e ap po in tm en t of  th es e n eu tr a l re fe re es  as  a re  pr ov id ed  el se whe re  in  th is  Ac t fo r th e ap po in tm en t of a rb it ra to rs  an d sh al l fix and  pa y th e  co mpe ns at ion of  su ch  re fe re es .
‘•(n i)  The  aw ar ds of  th e  se ver al  di vi sion s of  th e  A dju st m en t Boa rd  sh al l be st a te d  in w ri ting . A cop y of th e  aw ard s sh all  be fu rn is hed  to  th e  re sp ec tiv e part ie s to  th e co nt ro ve rsy,  an d th e  aw ard s sh al l be fin al an d bi nd in g upon  bo th part ie s to  th e  di sp ut e,  ex ce pt  in so fa r as  th ey  sh al l conta in  a mon ey  aw ar d.  In  ca se  a d is pute  ar is es  invo lv ing an  in te rp re ta ti on  of  th e aw ard  th e  divisio n of th e B oa rd  up on  re qu es t of  e it her p a rt y  sh all  in te rp re t th e aw ard  in  th e ligh t of th e di sp ut e.
“ (n ) A m ajo ri ty  vo te of  al l m em be rs  of th e  divi sion  of  th e  A dju st m en t Boa rd  sh al l be co m pe te nt  t o mak e an  aw ard  w ith re sp ec t to  any d is pute  su bm it te d to it.“ (o ) In  ca se  of  an  aw ard  by  any divi sion  of th e A dju st m en t B oa rd  in  fa vor of  pet it io ner , th e divi sion  of  th e B oar d  sh al l mak e an  or de r,  d ir ecte d  to  th e  ca r­ri er , to m ak e th e aw ar d ef fecti ve  an d, if  th e  aw ar d in clud es  a re quir em en t fo r th e  pay m en t of  money , to  pa y to  th e  em plo yee th e su m to  whi ch  he  is en ti tled  under  the aw ard  on o r b ef or e a  da y na m ed .
“ (p ) If  a ca rr ie r does no t co mpl y w ith  an  ord er  of  a divi sion  of  th e A dju st ­m en t B oar d  w ithi n th e tim e li m it  in  such  orde r, th e peti ti oner,  or an y pe rson  fo r who se  benefit  such  ord er  w as  m ad e,  may  file in  th e  D is tr ic t Cou rt  of th e U ni te d S ta te s fo r th e  d is tr ic t in  w hi ch  he  re side s or  in  which  is  loca ted th e pr in ci pa l op er at in g office of  th e ca rr ie r,  or th ro ug h which  th e  ca rr ie r op er at es , a pe ti tion  se tt in g  fo rth br ie fly  th e  ca us es  fo r which  he  cl ai m s re lief , an d th e or der  of  th e  divi sion  of  th e  A dju st m ent Boa rd  in th e  pr em ises . Su ch su it  in th e  D is tr ic t Cou rt of  th e  U ni ted S ta te s sh al l proceed in  al l re sp ec ts  as  ot her  civ il su it s,  ex ce pt  th a t on th e t r ia l of  su ch  su it  th e  f inding s an d ord er of  th e div i­sio n of  th e  A dj us tm en t B oa rd  sh al l be  pri m a fa ci e ev iden ce  of  th e  fa cts  th er ei n st a te d , an d ex ce pt  th a t th e pe ti ti oner sh al l no t be  li ab le  fo r co st s in  th e d is tr ic t co urt  no r fo r co sts a t an y su bs eq ue nt  st ag e of  t he  p roce ed ings , unle ss  th ey  ac cr ue  upon  hi s ap pe al , an d su ch  co st s sh a ll  be pa id  ou t of  th e  ap pro pri a ti on  fo r th e ex pe ns es  of  th e  co ur ts  of  th e U nited  S ta te s.  If  th e pet it io ner sh al l fin ally p re ­va il he  sh al l be all ow ed  a re as onab le  a tt o rn ey’s fee , to  be ta xed  an d co llecte d as a p a r t of  th e  co sts  of  th e  su it . The  d is tr ic t court s a re  em po wered , un de r th e ru le s of  th e co urt  go ve rn in g acti ons a t law , to  mak e su ch  ord er  an d en te r su ch  ju dg m en t,  by w ri t of  m an dam us o r ot he rw ise,  as  may  be ap pr op ri at e to  en fo rc e or  se t as id e th e ord er  o f th e di vi sion  of  th e  A dju st m en t Boa rd .

“ (q ) Al l ac tion s a t la w  ba sed up on  th e pr ov is ions  of  th is  sect ion sh al l be be gu n w it h in  tw o yea rs  from  th e  tim e th e ca us e of  ac tio n ac cr ues  un de r th e aw ard  of  th e  divisio n of  th e  A dju st m ent Boa rd , an d no t a ft e r.
“ (r ) The  se ve ra l di vi sion s of  th e  A dj us tm en t B oa rd  sh al l m ai nta in  hea d­q u a rt e rs  in  Ch ica go , Il lino is , m ee t re gu la rl y,  an d co nt in ue  in  se ss ion so long as  th ere  is  pe nd in g be fo re  th e  di vi sion  an y m att er w ithi n it s ju ri sd ic ti on  which  has been  su bm it te d fo r it s consi der at io n  an d which  ha s no t be en  d is u s e d  of.
“ (s ) W he ne ve r pr ac tic ab le , th e  s ev er al  divi sion s o r su bd iv is io ns  o f th e A dju st ­

m en t B oar d  sh al l be su pp lie d w ith  su it ab le  quart e rs  in any F ed er al  bu ild ing lo ca te d a t it s  p lace  of  me eti ng .
“ ( t)  T he  Adj us tm en t B oa rd  may . su bj ec t to  th e  ap pro val  of th e  Med ia tio n Boa rd , em ploy  an d fix th e c om pen sa tion s of  s uch ass is ta n ts  as  it  de em s ne ce ss ar y in  ca rr y in g  on it s pro ce ed ings . T he comi»en sat ion  of  such  em ploy ee s sh al l be pai d by  th e  M ed ia tio n Bo ard.
“ (u ) The  A dj us tm en t B oa rd  sh all  mee t w ith in  fo rt y  da ys  a ft e r th e  ap pr ov al  of  th is  Act an d ad op t such  ru le s as it  de em s ne ce ss ar y to  co nt ro l proc ee ding s be fo re  th e  re sp ec tiv e di vi sion s an d no t in confl ict  w ith  th e  pr ov is io ns  of  th is  se ct ion.  Im m ed ia te ly  fo llo w in g th e  m ee ting  o f th e  e n ti re  Boa rd  an d th e a do pt io n of su ch  ru le s,  th e re sp ec tiv e di vis io ns  sh al l mee t an d or ga ni ze  by th e  se lec tio n of  a ch ai rm an, a vic e ch ai rm an , and a se cr et ar y. T here aft er ea ch  divi sion  sh al l annuall y  d es ig na te  one  o f it s m em be rs  to  ac t as  c hai rm an  an d on e of  it s  m em bers to  ac t a s  vice  ch air m an: Pro vi de d,  ho wev er , T h a t th e  ch air m ansh ip  an d vic e­chair m ansh ip  of  an y divi sion  sh al l a lt e rn a te  as  be tw ee n th e  grou ps , so  th a t both th e  chair m ansh ip  an d vi ce -c hai rm an sh ip  sha ll  be he ld a lt e rn a te ly  b y a  re pre se nta ­ti ve  o f th e  ca rr ie rs  a nd  a re p re se n ta ti ve  o f th e em ployees. In  ca se  o f a va cancy, su ch  vac an cy  s ha ll  be filled fo r th e  un ex pir ed  te rm  by th e se lect io n of  a su ccessor from  th e  sa m e gro up .
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“ (v) Each  divis ion  o f the  Adju stm en t B oard shall  a nn ua lly  prepa re  an d subm it 
a repo rt of i ts  ac tiv iti es  to th e M ediation Bo ard , an d the sub stance  o f suc h re po rt  
shal l be included in th e an nu al  repo rt of  th e Me dia tion Board  to th e C-ongress 
of th e Un ited State s. Th e reports  of  each div ision  of th e Adjus tm en t Bo ard 
and th e a nn ua l r ep or t o f t he  Mediatio n Bo ard sh al l st at e in de tai l all  cas es he ar d,  
al l act ion s tak en , th e name s, sal ari es , and du tie s of al l agencies,  employee s, an d 
officers rec eiv ing  com pensati on  from th e Un ited St at es  under th e au th or ity of 
th is  Act, and an ac co un t of al l moneys ap pr op riat ed  by Congress pu rs ua nt  to  t he  
au th or ity  conferr ed  by th is  Act  and dis bu rse d by such  agencies,  employees, an d 
officers.

“ (w) Any div ision of  th e Ad justm en t Boa rd  sh al l have au thor ity , in it s 
discre tion, to es tabl ish  reg ion al ad ju stm en t bo ards  to ac t in it s pla ce  an d 
ste ad  fo r such lim ite d pe rio d as  such div ision may de ter mi ne  to be nec essar y. 
Car rier  membe rs o f such  r egiona l board s shall  be  des ign ate d in keep ing  w ith  r ules  
dev ised  fo r thi s pu rpose by th e ca rr ie r members  of th e Ad jus tm ent Board  and th e 
labo r mem bers  s ha ll be des ign ate d in kee ping with  ru les dev ised  f or  th is  purpose 
by the labor members  of  th e Ad jus tm ent Bo ard . Any  such reg ional bo ard  sha ll, 
du rin g th e tim e fo r wh ich  it  is app oin ted , have  th e sam e au th or ity to conduct 
hear ing s, make find ings upo n dis pu tes  a nd  ad op t th e same pro ced ure  as  the  divi ­
sion  of th e Adjus tm en t Bo ard appo int ing  it,  and it s dec isio ns shall  be enforceable 
to the same ex tent  an d un de r the sam e processes.  A ne ut ra l person, as refer ee , 
shall  be app oin ted  fo r servi ce  in connec tion  with  an y suc h reg ional ad ju stm en t 
bo ard  in t he  sam e c irc um sta nc es  and ma nn er  as pro vid ed  in  pa ra gr ap h (1) hereo f, 
with  re spe ct t o a d ivi sio n o f th e Ad jus tm ent Board .

“ Second. No thing in th is  sect ion shall  lx* cons tru ed  to  preven t any individu al 
ca rr ie r, sys tem , or  grou p of  c ar rie rs  and an y cla ss or  cla sse s of its  or th eir  em ­
ployees, al l ac tin g th ro ug h th ei r represen tat ive s, selected in acc ord anc e with  th e 
pro vis ions of th is  Act, fro m mutua lly  agreein g to  th e es tab lishm en t of sys tem , 
group,  or reg ion al bo ards  of a djus tm en t for  th e purpo se of ad ju st in g and dec iding 
dis pu tes  o f t he  c ha ra ct er  specified in t hi s sect ion . In  th e even t t hat  ei th er  pa rty  
to  such a system,  gro up,  or  reg ional board  of ad ju stm en t is dis sat isf ied  with  suc h 
ar rang em en t, it  ma y upo n nin ety  days’ not ice  to th e othe r pa rty elect to come 
un de r th e ju ris di ct ion of th e A dju stm ent B oa rd .”

Approved, Ju ne  21,1934.

E xh ibit  E

Number of A wards of D ivisions of N ational R ailroad Adjustm ent  B oard, 
1934-Apr. 30, 1935

1st division

C al en dar
ye ar

W it h
ref eree

W it h o u t
re fe ree

T ota l C ale ndar
year

W it h
re fer ee

W it hou t
ref ere e

T o ta l

1934 33 36 1951_______________ 741 164 905
1935 225 496 721 1952_______________ 764 130 894
1936 243 625 i 86S 1953_______________ 451 146 597
1937 233 575 808 19,54_______________ 281 64 345
108ft 378 545 2 923 1955_______________ 305 128 433
1939 533 570 1,103  

930
1956 ______________ 251 375 626

1940. 405 525 1957______________ 268 344 612
1941 451 480 931 1958_______________ 255 202 457
1942 472 798 1,270

1,342
1,193

1959_______________ 276 90 366
1943 276 1,0 66

868
1960_______________ 231 135 366

1944 325 1961_______________ 196 126 322
1945.
1946

248 569 817 1962 ______________ 124 39 163
9 164 173 1963______________ 122 37 159

1947 527 234 761 1964_______________ 93 35 ’ 128
1948.
1949
1950.

571
472
699

111
152
278

682
624
977

1965 «........................... 21 78 99

T o ta l............. .. 10,446 10,182 20,6 28

1 In cl udes  7 le tt e r aw ar ds n o t ass ig ned  aw ar d  n um bers .
2 In cl udes  6 le tt e r aw ar ds n o t as si gned  aw ard  n um bers , 
s I ncl udes  2 aw ar ds on  ea ch  o f 2 dock ets .
* C ove rs  4 m onth s,  J an . 1 th ro u g h  A p r.  3 0,1 965.

So ur ce : A nnual  R ep ort s of  N a ti o n a l M ed ia ti on  B oar d , a n d  av ailab le  re co rd s.
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2d division

Y ea r e ndin g  
June  30—

W it h
re fe re e

W it h o u t 
re fe re e 1

T o t a l 1 Y ea r en d in g  
Ju n e  30—

W it h
refere e

W it h o u t 
refe ree 1

T o ta l i

1935................. ........... 1 1 1952 . . 73 19 921936______________ 11 51 62 1953 . . 99 16 115
1937______________ 5 97 102 1954 73 31 104
1938______________ 22 29 51 1955 . . . 132 23 155
1939______________ 27 51 78 1956 . . 112 u 123
1940______________ 27 56 83 19 57 ... . 283 10 293
1941______________ 72 68 140 1958 .. 259 7 266
1942______________ 70 75 145 1959 269 3 2721943______________ 70 36 106 1960 110 7 117
1944______________ 60 14 74 1961 270 8 278
1945________ _____ 44 17 61 1962 165 13 178
1946______________ 29 8 37 1963 213 5 218
1947______________ 43 7 50 1964 260 1 2611948______________ 36 12 48 1965 161 2 1631949 43 ID 53
1950______________ 45 13 58 T o ta l _ 3,134 712 3,8 461951............ . ............. .. 51 11 62

i Does no t In cl ud e aw ard s  i ss ue d in  w ithd ra w n  cases.
1  C ov er s 10 m on th s,  J u ly  1, 1964, th ro ugh  A pri l 30, 1965.
So ur ce : A nnual re port s of  N a ti o n a l M ed ia tion  B oa rd , and  av a il ab le  reco rd s.

Sd division

Y ea r e ndin g  
Ju n e  30—

W it h
refe ree

W it hou t 
re fer ee  >

T o ta l i Y ea r end in g  
Ju n e  30—

W it h
ref ere e

W it h o u t 
refe ree 1

T o ta l i

1935____ _________ 21 60 81 1952 401 30 431
1936....... ..................... 122 92 214 1953 . 344 19 363
1937................... ......... 120 72 192 1954 396 24 420
1938______________ 121 43 164 1955 290 31 321
1939______________ 122 31 153 1956 . 253 11 264
1940______________ 152 100 252 1957 258 15 273
1941______________ 238 44 282 1958 311 14 325
1942______________ 273 29 302 1959 233 10 243
1943______________ 192 24 216 I960 . 309 3 312
1944______________ 269 24 293 1961 . 342 17 359
1945......... ................... 238 20 258 1962 . 534 10 544
1946______________ 190 29 219 1963 768 18 786
1947______________ 255 38 293 1964 893 4 897
1948______________ 297 37 334 1965 2 716 8 7241049
1950______________ 412 10 422 T o ta l. 9,848 930 10, 778
1951..................... .. 420 21 441

1 Do es n o t i nc lu de aw ard s is su ed  i n  w it hd ra w n  case s.
» C ov er s 10 m on th s,  J u ly  1, 1964, th ro ugh  A pri l 30, 1965.
So urce : A nnual re port s of N a ti o n a l M ed ia ti on  B oar d , an d  a va il ab le  re co rd s.

Jfth division

Y ea r en din g  
Ju n e  30—

W ith
refe ree

W it hou t 
re fe ree 1

T o t a l 1 Y ear en d in g  
Ju n e  30—

Wi th
refere e

W ithout 
re fe re e 1

T o t a l 1

1935................... ......... 3 3 1952 . . .  . 59 661936............... ............. 1953___ 80 7 871937............... ............. 1954 g 741938______________ 6 6 1955 . 37 4 411939______________ 16 16 1956 55 8 631940______________ 21 5 26 1957 45 4 491941............................. 20 16 36 19 58 ... . 74 7419 42 ... . 47 10 57 1959 85 4 891943.............. 26 24 50 1960 41 18 591944_______ 9 3 12 1961 33 13 461945....................... .. 11 4 15 1962 8 811946______________ 29 11 40 1963 . 91 6 971947............................. 47 25 72 1964 . 83 901948......... ........... .. 48 29 1965 2 52 1 531949 28 25 53
1950______________ 62 21 83 T o ta l 1,267 298 1 5435
1951............................. 45 5 50

1 Do es n o t i nc lu de aw ard s is su ed  i n  w it h d ra w n  ca ses .
2 Cov er s 10 m on th s,  J u ly  1, 1964, th ro ugh  A pr.  30 ,1965.
So urce : A nnual re po rt s  o f N a ti o n a l M ed ia tio n B oar d , an d  a va il ab le  r ec or ds .



RAILWAY LABOR ACT AMENDMENTS  RELATING TO NRAB 137
E x h ib it  F

Nation al  R ailroad Adj ust m en t Board—Numb er of Cases  Dock eted, Decided, 
W ithd ra wn, and  P en di ng , 1934 to Apr . 30, 1965 

1st  division

D ockete d D ec id ed W it h d ra w n P end in g  a t  
en d  o f y ea r

Y ea r e nd in g  J u n e  30:
101 1,0951935_____ _______ _________________________ 1,590 394

1936. ................................................................. .......... 1,294 862 66 1,461
19 37 ..................... . .................................................... 1,650 2 751 403 1,964
1938................................................................... ......... 1,546 2 898 431 2,181
1939......................................................... ............... .. 1,705 1,001 300 2,575
1940 -..................... ......... ........................................... 2,42 9 1,070 329 3,2 90
194 1......................... — ................... ............... . . . . 2,65 8 866 294 4,836

C ale ndar ye ar :
80 4461941 ’ ........................... .......................................... - 1,001 475

1942. ........................................ ................................... 2,21 5 1,270 405 6,0 92
1943...................................... ....................................... 1,778 1,342 1,508 5,0 20
194 4.............  ................ . ........................................ 2,313 1,193 1,122 5,018
1945.......... ................... ................................ .............. 1,345 817 2,017 3,5 29
1946— ----------- ----------------- ------------------------ 425 173 1,263 2,518
1947............................................................................. 808 761 660 1,905
1948_____________ _______ _______ _______ - 1,072 682 104 2,191
1949____________________________ ________ - 1,702 624 244 3,02 5
1950_____________ ________ ______ - ................. 1.501 977 542 3,00 7
1951................................... . ....................................... 1,561 905 165 3,498
1952............................................................................ 1,878 894 789 3,693
1953. ............................ ........... . ................................. 1,177 597 1,299 2,97 4
1954............................................................................. 944 345 555 3,018
195 5.______ _______ _____ - ............................... 878 433 294 3,169
1956.......................................... — ............................. 663 626 384 2,82 2
1957............................................................................. 808 612 588 2,43 0
1958— .................................. ..................................... 1,048 457 205 2,816
1959________________ _______ ______________ 929 366 302 3,077
1960............................ ........... . ................................... 831 366 618 2,924
1961................................ ............................................ 706 322 254 3,054
1962............................................................................. 815 163 60 3,646
1963............................................................................. 637 159 244 3,88 0
1964.................... ................................ ..................... . 738 < 128 440 4,052
1965 2.................... ........... ........................................... 212 99 44 4,120

G ra n d  t o t a l . . ...................................................... 40,857 2 2 ‘ 2 0,628 16,110 4,120

1 In cl udes  7 le tt e r  a w ar ds n o t as sign ed  a w ard  n u m b e rs .
2 I ncl udes  6 le tt e r  a w ar ds n o t as sign ed  a w ard  n u m b e rs .
2 J u ly  1 th ro u g h  Dec . 31.
‘ I ncl udes  2 aw ard s  o n 2 d if le re nt do ck et s.
2 T h ro ugh  A p r.  3 0,1 965 .
Sou rc e:  A n n u a l re po rt s  o f N a ti onal M ed ia ti o n  B o a rd , a n d  a vai la bl e re co rd s.
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2d div isio n

Y ea r en din g  J u n e  30— D oc ke te d D ec id ed W ithd ra w n P en d in g  a t 
en d  o f y ea r

UHS 9 1 8
1936__________________________________________ 73 62 5
1937 ................ 105 102 18 22

83 51 28 26
1939_____________________________________ ____ 111 78 27 32
1940__________________________________________ 140 83 40 49
1941_________________________________________ 150 140 30 29
1942_______________ __________________________ 178 145 16 46
1943 126 106 25 41

64 74 14 17
1945_____________________________ 83 61 11 28
1946__________________________________________ 44 37 17 18
1947................................. ................................................. . 54 50 6 16
1948______ ____ _______________________________ 69 48 3 34

63 53 10 34
1950__________________________________________ 63 58 8 31
1951_______________________________ . 95 62 7 57

110 92 9 66
1953 ................................ 109 115 6 54

123 104 12 61
1955________ ________ _________________________ 183 155 22 67
1956_____ _____ _______________________________ 398 123 62 280

347 293 77 257
1958__________________________________________ 376 266 99 268
1959__________________________________________ 397 272 111 282
1960 _________________________________________ 305 117 105 365
1961 216 278 15 288
1962____________________________________ 287 178 18 379
1963________________________________________ 217 218 23 355
1964______________________________________ 198 261 22 270
1965 1_______  . _ 153 163 5 256

1 Cov er s 10 m onth s,  J u ly  1, 1964, th ro ugh  A pr.  30, 1965.
N o te .—T he  n u m b er of  cas es  de cid ed  is no t th e sa m e as  th e  n u m b e r of aw ar ds  (w hi ch  ex cl ud es  aw ard s  

in  w ithd ra w n  cases)  sh ow n in  ex h ib it  E , in asm uch  as  in  s om e in st ance s a sing le  a w ar d co ve red m or e th a n  
1 ca se  a nd  in  o th er in st an ce s m ore  t h a n  1 a w ar d  w as  m ade i n a sing le  cas e. T h e  n um ber of c ases  d ock e te d , 
and  th e  n um ber pe ndin g  as  o f th e  e nd  of  th e  y ea r,  ar e as  r ep ort ed  (t h ro ugh  J u n e  30, 1963) b y  t h e  N a ti o n a l 
M ed ia tio n Boa rd  in  it s  an n u a l re port s.  Bec au se  of vari a ti ons in  th e  ba si s on  w hi ch  su ch  re port s w er e 
p re par ed , th er e ar e ap p a re n t m in o r  di sc re pa nc ie s in  t h e  f igur es  for  c e rt a in  ye ar s,  and  th e to ta ls  of  co lu m ns 
w il l no t ba la nc e ex ac tly -wi th th e  n u m b e r of c ases  p en din g  as  o f J u n e  30 , 1964.

So urce : A nnual  r ep ort s of  N a ti o n a l M ed ia tio n B oard , an d  av ailab le  rec or ds .
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3d division

Y ear en din g June  30— D ock et ed D ec id ed W it hd ra w n P end in g  a t 
en d  of  yea r

1935 .............................. ................... ................... .............. 150 81 3 66
1936 .................... ....... ........... .............. 200 214 36
1937 ............................... 197 192 29 85
1938 ................ ................ . . 201 164 43 79
1939 _______ ____________ 245 153 52 119
1940 ____  ______  _________ 327 252 45 194
1941 .......................................................... 333 282 74 181
1942 _______ _______ _____ _______ ____________ 406 302 69 216
1943. . .  _________ ______________________ 361 216 145 216
1944 . . _______________________________ 332 293 91 161
1945..______ _____________________ ____ ________ 335 258 75 166
1946___ ________ ___________________________  . . 337 219 80 204
1947 ......................................—.................................. 387 293 53 245
1948 .................................. ...................... 467 334 40 338
1949 . . ________ _______ ___________ 495 400 71 362
1950 ________________ ____ ____ ______________ 420 422 32 328
1951 . . . . . . . . .  _______________________ 459 441 40 306
1952 ................................ .............. 575 431 33 417
1953 .._______________ _________________________ 463 363 40 477
1 9 5 4 .. .____ _______ ____________________ ______ 404 420 33 428
1955____ _____ _____________ ___________________ 530 321 21 616
1956 . . .  _____________________________ _ 1,170 264 67 1,455
1957_______ _____________ _______________ ______ 887 273 325 1,744
1958 ____________ __________ ___________________ 763 325 80 2,102
1959................................................................. ......... .......... 770 243 2?1 2, 408
1960_____________ _____________ ________________ 615 312 312 2,399
1961................................................................. .................... 733 359 127 2,64 6
1962 .................................................. .. 544 144 2,731
1963............................ ................... ......... ............. .............. 779 786 126 2,598
19 64 ...  _______________________________________ 715 897 219 2,197
1965 •.................... .................................................... .......... 592 724 155 1,910

1 C ov er s 10 m onth s,  Ju ly  1, 1964, th ro ugh  A p r.  30; 1965.
N o t e .—T h e  n um ber of eases de ci ded  is  n o t th e  s am e as  the n um ber of  aw ar ds (w hi ch  ex cl ud es  a w ar ds in  

w it h d ra w n  ca ses)  sh ow n in  ex h ib it  E , in a sm uch  as  in some  in st an ce s a sing le  aw ard  co ve red m or e th an  1 
ca se  an d  in  o th e r in st an ce s m or e th a n  1 aw ard  w as  m ad e in a sing le  case.  T h e  n um ber of cas es dock et ed , 
an d  th e  n u m b e r pe ndin g  a s of  th e  e nd  of th e  yea r,  ar e as  r ep ort ed  (t hro ugh Ju n e  30, 1963) by  th e N ati onal 
M ed ia tio n B oar d  in it s annua l re port s.  B ec au se  of  v ar ia ti ons in  th e  bas is  o n w hic h su ch  re port s we re  p re ­
par ed , th e re  ar e appa re n t m in or di sc re pan ci es in  th e  f igu res for ce rt ai n  yea rs , a n d  t h e  to ta ls  of col um ns  w ill  
n o t ba la nce  e xact ly  w it h  th e  n u m b er of  ca se s pend in g  a s of J u n e  30,1 964.

So ur ce : A n n u a l re port s of N at io naV M ed ia tion  B oar d , an d  a vailab le  r ec or ds .
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4th divis ion

Ye ar en din g J un e 30— Do ckete d Dec ided Withdra wn Pe nd ing a t 
en d of ye ar

1935................................................................................ 4 3 1
1936............................................................................... 3
1937...................................... ............................... ......... 8 2 6
1938............................................ ................................... 5 6 5
1939........... . ................. ............ .................................. 22 16 9 2
1940-_______ ______________________________ 26 26 1 1
1941................. .......................................... .................. 40 36 1 4
1942................................... ............................................ 79 67 3 23
1943........... ............ . .................. ................................... 40 50 10 3
1944______ ____ ____________________________ 21 12 11 1
1945............................................................................... 24 15 3 7
1946........................... ................................................... 57 40 18 6
1947................................................................................ 81 72 7 8
1948........... . ............................ .................................... 83 77 11 3
1949...................... .............. ...................... .  .............. 91 53 g 33
1950...... ............... ............................... . ....................... 103 83 31 22
1951........................... ...................................... ............ 58 50 10 20
1952........... .................................... ............................... 103 66 9 48
1953........... ................... ................................................ 87 87 16 32
1954_______________________ ____ ______ ____ 74 74 8 24
1955.................................................. ............................. 59 41 15 27
1956_____ __________ ______________________ 61 63 11 14
1957.____ ______ _____ ______________________ 96 49 11 50
1958____________________________ _________ 98 74 26 48
1959_______________________________________ 146 89 22 83
I9 60 .. ............... ................. .......................................... 80 59 15 89
1961................................. . .............. ......... ................... 98 46 35 106
1962................ ................. .............. ....... .......... .......... 126 81 38 113
1963.................. .......... . ................................................ 96 97 48 64
196 4..____ ___________________ _____________ 80 90 23 31
1965 i . .................................................. ....................... 85 53 15 48

1 Covers 10 m on ths,  Ju ly  1, 1964, thr ou gh  A pr . 30,1965.
N ot e.—The  num be r of  cases de cide d i s n ot  the  same as  th e n um be r o f aw ards  (wh ich  exc ludes a wa rds in  

w ith dr aw n cases) sh ow n in  exh ib it E , in asmuc h as  in so me in sta nc es  a sin gle  aw ard covered more  th an  1 case 
an d in  oth er  instances  more than  1 aw ard w as m ade in  a single  case. The n um be r of cases do cketed, an d th e 
nu m be r pendin g as of the e nd  of the ye ar , are as repo rte d (th roug h J une 30. 1963) b y the Nat iona l M edi ation  
Boa rd  in  it s an nu al r ep or ts.  Be cause of varia tio ns  in  the  basis  on  w hich  su ch  re po rts  we re p repa red,  there 
are  a pp aren t mino r d isc rep ancie s i n th e figures for ce rta in  y ear s, an d th e  tot al s of columns wil l n ot  b ala nce 
ex ac tly  w ith  the  nu mbe r of cases pe nd ing as of Ju ne  30, 1964.

Source: Ann ual repor ts of N ational Mediation Boa rd, and  available records.
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E x h ib it  G

Number of special boards of ad jus tmen t created, by years, and the  number of 
awards rendered  by such boards

Y ea r

T ota l In v o lv in g  op er at in g 
em plo yee  o rg an iz at io ns

In vo lv in g  n onopera ti ng  
em pl oyee  org an iz at io ns

A ppro xi­
m ate

nu m b er of 
cases  

de ci de d 
duri ng

fisca l yea r

(8)

Sp eci al
bo ar ds

(2)

A w ard s

(3)

Spe ci al
board s

(4)

A war ds

(5)

Sp ec ia l
boa rd s

(6)

A w ard s

(7)(1)

1949 3 84 3 84 (»)
1960 3 1,240 3 1,240 (')
1961 6 856 6 856 (>)
1952 11 5,527 10 5,527 1 1,605
1953........ ................. 39 4,259 38 4,258 1 1 3,25 0
1954_____ ________ 40 2,69 0 36 2,638 4 52 3,492
1955........................... 34 2,784 29 2,502 5 282 3,623
1956.................. ........ 42 2,676 32 2,263 10 413 3,900
1957........................... 50 3,309 40 3,06 2 10 247 2,500
1958_____________ 58 4,194 48 3,87 5 10 319 1,408
1959........................... 51 2,75 5 35 2,27 2 16 483 3,552
1960 ____________ 57 2,673 47 2,383 10 290 3,214
1961.......................... 52 1,431 44 1,317 8 114 2,539
1962_____ ______ 54 468 45 377 9 91 3,100
1963........ .................. 39 466 34 404 5 62 3,244
1964 __________ 46 269 36 227 10 42 2,401
1965 2 24 1 18 6 1 (')

T o ta l............ 609 35,682 504 33,285 105 2,397 37,828

1 Rec or d n o t re port ed .
2 J a n u a ry  to  M ay .
N o t e .—T h e  fig ur es  sh ow n in  co lu m ns  2 th ro u g h  7 be low hav e be en  co m pi le d by  th e  N a ti onal R ai lw ay  

L abo r C on fe re nc e,  ba se d on  sp ec ia l boar ds of a d ju s tm e n t of w hic h  it  has  in fo rm ati on . T h e  fig ures  ar e 
n o t c om ple te , part ic u la rl y  as  to  th e num bers  of a w ard s  re nde re d,  inasm uch  as th e  co nf er en ce  h as  no t r ec eive d 
in fo rm at io n  as  to  al l su ch  aw ar ds . T h e  n u m b e rs  o f aw ar ds sh ow n in  co lu m ns 3, 5 a n d  7 r el at e to  th e  y ea r 
in  w hic h th e  sp ec ia l boar d  o f a d ju st m en t re nderi ng  th e  a w ar ds w as  c re a te d , an d  n o t nec es sa ri ly  to  th e  y ea r 
in  w hic h  t h e  aw ard s w ere ren de re d. T h e  n u m b e rs  of  cas es  sh ow n i n  colu m n 8 h av e bee n co m pi le d f rom th e 
an n u a l re port s of  th e  N ati onal M ed ia tio n B oar d , a n d  re la te  to  th e  fis ca l yea r (e ndi ng Ju n e  30 of  th e  yea r 
sh ow n in  co lu m n 1) in  w hi ch  th e  c ases  w er e dec id ed .

E x h ib it  H

A gree m en t B et w ee n  t h e  Chi ga go  and  N or th  W es te rn  R a il w a y  Com pa ny  
an d  I ts  F or me r Chi ca go , S t . P a u l , M in n e a po lis  an d O m a h a  R ail w ay  
Co m pa n y ’s E mpl oy ee s R ep resen ted  by  t h e  B ro th er ho od  of  R ailroad  
T r a in m en

Fo r the purpose of disposing of pending tim e claims and grievances , i t is agreed 
by and  between th e parties hereto  t h a t:

1. There sha ll be estab lished a Specia l Board of Adjustm ent, und er the pro­
visions of  th e Railway Labor Act, as amended, which shal l be known a.s Chicago 
and  Nor th Western Board of Adjustme nt (he reinafte r ref err ed to  as the  
“Board ”). Such board shall have  jur isd ict ion  over claim s and grievances sub­
mitted  to it  under his agreem ent, ar ising  out  of the int erp ret ation  and  applica ­
tion  of a greements which are tem porar ily  being  applied concerning  ra tes of pay, 
rule s or working  conditions between  the Chicago and Nor th We stern Railw ay 
Company and the  former Chicago, St. Pau l, Minneapolis and Omaha Railway 
Company’s employees of said  c ar rie r represe nted  by the Brotherhood of Rai lroad 
Trainmen, and  such othe r d ispu tes as may be addi tionally  agree d upon.

4 9 - 9 9 6 — 61 -10
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2. The  Boa rd  .shall co ns is t of  th re e  (3 ) mem be rs . On e mem be r sh al l be  se ­
lect ed  by th e carr ie r and sh all  be kn ow n as  th e “C arr ie r Mem be r.” One  me mber 
sh al l be sel ec ted  by th e  org an iz at io n  an d sh al l be kn ow n as  th e “E mp loyee 
Mem be r.” Th e C arr ie r M em be r an d th e Em ploy ee  Mem be r sh al l be kn ow n 
a s  th e “P art y  Mem bers. ” T he th ir d  mem ber, wh o sh all  be  C ha irm an  of  th e 
Boa rd , sh al l be a neu tr a l pe rs on , un bi as ed  as be tw ee n th e  par ti es . The  P a rt y  
Mem be rs  of  th e B oar d  may  be  ch an ge d from  tim e to  tim e,  and a t an y tim e,  by 
th e  re sp ec tiv e par ti es  des ig nati ng  the m.  The  in it ia l C a rr ie r Memb er an d th e 
in it ia l Em plo yee Mem ber sh a ll  be na med  by th e ca rr ie r and th e or ga ni za tio n,  
re sp ec tiv ely,  w ithi n te n  (10)  day s from  th e da te  e it her p a rt y  sh al l se rv e no tic e 
in w ri ti ng  upon  th e o th er p a rt y  of  it s des ire th a t th e  C arr ie r Me mb er an d 
Em ploy ee  Mem ber o f suc h B oard  be n am ed .

3. T he  C arr ie r Mem ber and  th e  Em plo yee Mem ber sh al l mee t in Ch icago, 
Il lino is , w ithi n fif tee n (15)  days from  th e dat e of  de si gna tion of th e  C arr ie r 
Mem be r an d Em ploy ee  Mem be r, as prov ided  in  para g ra ph  2 he reof , fo r th e  p u r­
po se  of  tr y in g to se lect  th e n eu tr a l me mber of  th e  Boa rd . I f  th e P art y  Mem bers 
ca n jo in tly  ag re e up on  th e N eu tr a l Me mb er an d th e pe rs on  so sel ec ted  ac ce pt s 
th e  ap po in tm en t, then  su ch  pe rs on  sh al l se rv e as  N eutr al Mem ber of  th e Boa rd . 
I f  w ith in  ten (10 ) da ys  a f te r  su ch  fi rs t mee tin g th e P a rt y  Mem bers ar e un ab le  
to  ag re e upon  a  neu tr a l mem be r, th ey  sh al l a t once jo in tl y  re qu es t th e N at io nal  
M ed ia tion  Boa rd  to  appoin t th e  neu tr a l me mb er.  In  ca se  of  a per m an en t or  
te m pora ry  va ca nc y on th e B oa rd , w ith  re sp ec t to  e it her P a rt y  Me mb ers  or  th e 
N eutr al Member, th e vac an y sh all  be filled in th e same m an ner  as  th e origi na l 
se lect io n.

4. Th e Boa rd  sh al l m ee t in  Chicago,  Il lin oi s, w ithi n th ir ty  (30 ) da ys  a ft e r 
th e  N eu tr al  Me mb er is se le cted , su bj ec t to  th e co nv en ienc e of th e N eu tr al  Mem­
be r. Th e Bo ard  sh al l est ab li sh  ru le s of pr oc ed ur e by w hi ch  it  sh al l be  g ov erne d.  
T here aft er,  th e Boa rd  s hal l m ee t a t  reg ula rl y  s ta te d  tim es  a nd co nt in ue  in sess ion 
un ti l al l m att ers  su bm it te d to  i t unde r t h is  agre em en t a re  d ispo se d of.

5. The  co mpe ns ati on  an d ex pe ns es  of  th e C arr ie r Mem be r sh al l be bo rn e by 
th e  C ar ri er . Th e co m pe ns at io n an d ex pe ns es  of  th e Em ploy ee  Me mb er sh al l 
be  bo rn e by th e or ga ni za tion . Al l oth er  ex pe ns es  of  th e B oar d  an d an y p a rt  of  
th e  co mpe ns ati on  or  e xp en se s of  th e  N eu tr al  Mem ber whi ch  are  no t bo rne by th e 
N at io nal  Med iat ion B oa rd  sh all  be  bo rne on e- lia lf by th e  ca rr ie r an d on e- ha lf  
by  t he or ga ni za tio n.

0. Th e Boa rd  sh al l ha ve  ju ri sd ic ti on  on ly  of  cl aim s and gr ie va nc es  su bm it ted 
to  it  un de r th e te rm s of  th is  ag re em en t. A list , to  be  de si gna te d as  “O rigi na l 
L is t, ” of  al l ca ses to  be  su bm it te d  to  th e B oa rd  sh al l be  pre pa re d by m utu al  
ag re em en t be tw ee n th e p a rt ie s.  In  ad di tion , th ere  m ay  be su bm it ted to th e 
B oa rd  a "S up pl em en ta l L is t, ” or “L is ts ,” by th e p art ie s by  m utu al  ag re em en t 
p ri o r to  th e fin al mee tin g of  th e  Boa rd . Th e ca se s co nta in ed  in  the “O rigi na l 
L is t” and th e "S up pl em en ta l L is t, ” or  “L is ts ,” sh al l in cl ud e on ly  ca se s on which  
de ci sion s ha ve  been re nd er ed  pri o r to  th e dat e su bm it te d to  th e  Boa rd  by th e 
h ig hes t officer  of th e  ca rr ie r de si gn at ed  to  ha nd le  ap pe al s on  such  cas es.

7. The  B oa rd  sh al l not hav e ju ri sd ic ti on  of  dis pu te s gr ow in g ou t of  re qu es ts  
fo r ch an ge s in  ra te s of pa y,  ru le s or  wor ki ng  co nd iti on s,  or pr ot es ts , an d sh al l 
no t ha ve  au th ori ty  to  ch an ge  ex is ti ng  ag re em en ts  co ve ring  ra te s of  pay, ru le s or  
w or ki ng  co nd ition s.

8. Th e Boa rd  sh al l ho ld  heari ngs on ea ch  claim  or griev an ce  su bm it te d to 
it . D ue  no tic e of su ch  heari ngs sh al l be giv en  th e  part ie s.  Th e part ie s m ay  
pre se nt,  ei th er  or al ly  or in  w ri ti ng , st at em en t of  fa ct s,  su pport in g ev ide nc e an d 
d a ta , an d ar gu m en t of th e ir  po si tion  w ith  re sp ec t to  ea ch  ca se  be ing  co ns idered  
by  t he  B oa rd .

The  C ha irm an  may  re qu ir e  any addi tion al  pert in en t in fo rm at io n as  he de si re s 
from  e it her p ar ty .

9. The  Boa rd  sh al l m ak e F in d in gs an d re nder  an  aw ard  in each  ca se  su b­
m it te d  to  it.  Such F in din gs  and  aw ar ds sh al l be in w ri ti ng  an d a copy  sh al l be 
fu rn is hed  th e re sp ec tiv e p a rt ie s  to th e  co nt ro ve rsy.  Su ch  aw ard s sh al l be fin al 
and b indi ng  on bo th part ie s to  t h e  d ispu te . Eac h mem be r of th e Boa rd  sh al l ha ve  
one vote,  an d a m ajo ri ty  of  th e  B oa rd  sh al l be co m pe te nt  to  re nder  an  aw ar d or  
m ak e su ch  o th er  r ul in gs  a nd de ci sion s ne ce ss ar y to  c arr y  o u t th e  f un ct io ns  of th e 
B oa rd . In  ca se  a di sp ute  a ri se s  invo lv ing an  in te rp re ta ti on  of  an  aw ar d  whi le  
th e  B oa rd  is in  ex is tenc e,  or up on  re ca ll  w ith in  th ir ty  (30)  day s th ere aft er,  th e
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Bo ard  re nd er ing the  aw ard upon th e  request of ei th er  pa rty,  sh al l in te rp re t 
th e aw ard in t he  light of th e d ispute .

10. Claim s and grie van ces  wh ich  ha ve  been  appeale d up  to an d inc lud ing  the 
hig hest officer of the  car rie r, wh ich  sa id  cla ims  and gr iev ances inv olv e employees 
no t su bjec t to the  rules gover nin g ra te s of pay, ru les  and wo rking con diti ons  
of agreem ents in effec t between th is  ca rr ie r and the Br othe rhoo d of  Ra ilr oa d 
Train me n, if  subm itte d to th is  Sp eci al Bo ard  of Adjus tm en t he reby  establ ished,  
will  be dispos ed of on  the  b asi s of th e aw ards  issued in suc h cla ims, wi thou t con­
st itu tin g a preceden t as to the ap pl icat ion or in te rp re ta tio n of suc h othe r agr ee­
men ts.

11. Th e Boa rd  hereby  es tab lis hed sh al l con tinue in exi stence  un ti l it  ha s dis ­
posed of al l cla ims and  gr iev ances subm itted  to it un de r th is  agr eem ent, af te r 
wh ich  i t sh al l cease to exist, exc ept  f or in te rp re ta tio ns  of  i ts  aw ards , as  p rov ided  
above.

Sign ed a t C hicago, Illi noi s, t hi s 17th d ay  of April  1960.
For  the B ro the rho od  of Rai lro ad  T ra in m en:

( Sig ned) Lo uis Cardinal,
Gener al Cha irman.

Fo r t he  C hicago a nd North W es ter n Ra ilw ay  Com pany :
(Sig ned) T. M. Van P atten.

Director  of Personnel.

Agr eeme nt  B etw een th e  I ll in ois  Central  R ailroad Com pa ny  and 
B rotherhood of  R ailroad Tra inmen

I t is na tu ra lly agre ed betwee n th e pa rt ie s he re to th at , su bjec t to th e app rov al 
of the  te rm s of  thi s agreem ent by th e Na tio na l Me dia tion B oard :

(a ) Th ere  is es tab lished  a Special Bo ard of Ad jus tm ent, he re in af te r referre d 
to as  the “B oa rd,” in accor dan ce w ith  Sect ion 3, Second , of the  Ra ilw ay  Lab or 
Act.

The Bo ard shall  hav e ju ri sd ic tio n of. an d sha ll decide, cla ims an d grievances , 
inc lud ing  dis cip lin e cases, ar isi ng  ou t of the  in te rp re ta tio n or  appli ca tio n of 
agreem en ts gov ern ing  w ages , rul es,  or  wo rking c ondit ion s of tra inmen , yardmen,  
switch tend er s and ca r re ta rd er  op er at or s which, af te r bein g docke ted  by the  
F ir st  Divis ion  of the  Na tio na l Rai lroa d Ad jus tm ent Bo ard , wi ll be wi thd raw n 
with ou t pr ejud ice from the F ir s t Di vis ion  and subm itted  to th e Bo ard by the  
mutua l consent of the  p a rt ie s; bu t th e deci sions in such  eas es sh al l no t be con­
sid ere d preced ent s.

(b ) Th e Boa rd  shall  cons ist  of th re e me mb ers : One member to  be selected  
by the com pan y and one member to be selected by the  union.  Th e th ird member, 
who  shal l be chair man  and ne ut ra l member of the  Bo ard , shal l be selected by 
two  me mbers  represen tin g the com pan y and the  unio n, or as  prov ide d in pa ra ­
gr ap h (c)  her eof .

(c ) Th e com pany and the uni on sh al l appo int  th ei r res pective  members wi thi n 
fifte en da ys  of the signing of th is  ag reem ent, and the  two members  shall  mee t 
with in  th ir ty  days  th er ea fter  fo r th e purpose of sel ect ing  th e th ir d  member. 
I f  the two mem bers selected by th e pa rt ie s fa il to ag ree upon a th ird mem ber 
with in  tw en ty  days from the  da te  of th ei r firs t meetin g, no tic e of suc h fa ilu re  
shal l be certi fie d by both members  jo in tly  to the Nat iona l Me dia tion Bo ard  
with  a requ es t th at  th e Nat iona l Mediat ion  Bo ard name a neu tr al  per son  as 
the  thi rd  mem ber  of th is  Special B oa rd  o f A dju stm ent .

(d ) The com pen sat ion  an d expense s of the  com pany me mber sh al l be borne 
by the com pany. The com pen sat ion  an d expenses of th e emp loyee member sha ll 
be borne  by the union. The com pensation  and  the  exp ens es of th e th ird or 
ne ut ra l member sha ll be se t an d pa id  by the  Na tio na l Me dia tion Board . All 
othe r exp ens es of the  Bo ard  th a t ar e mutua lly  agreed  to  shal l be borne  ha lf  by 
th e company and  h al f by t he  union .

(e ) Th ere is at tac he d he re to  as  At tach men t “A” a lis t of th e cla ims or  
grievances which,  af te r bein g dockete d by the  F ir st  Div isio n of th e Na tiona l 
Ra ilr oa d Adjus tm en t Bo ard  will, by mutua l con sen t of the pa rt ie s,  be with ­
draw n fro m the F ir st  Div ision an d subm itted  to the Bo ard fo r he ar ing and 
deci sion . Ad dit ion al case s doc keted  by the  F ir st  Divis ion  may, by mutua l
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consent of the parties , be withdrawn and added from time to time to the list  
identified as Attachment “A”. Submission of these claims or grievances to 
the Board shall not be construed to prejudice or consti tute a waiver by either 
party  of contentions advanced in its submission to the Fir st Division or of 
contentions with respect  to the Board’s jurisdiction. No case may be withdrawn 
from the consideration of the Board except by mutua l consent of the parti es 
involved.

(f) The Board shall meet a t Chicago, Illinois, and shall begin hearings within 
forty-five days from the date of selection of the neutral  member, or as soon 
thereafter as consistent.

(g) The part ies and the Board shall be governed by the following rules :
1. The cases shall be considered in the order of their  appearance in At­

tachment “A”. No more than five cases shall be hea rd prior to rendition of 
awards on all prior cases considered.

2. The petition and the answer shall be those submitted to the Fir st 
Division. The reply (rebuttal by the petitioner) shall be the reply sub­
mitted to the Fir st Division except tha t the petitioner may revise it to 
include treatment of precedent settlements or awards made since the date  
the petition was submit ted to the Fir st Division. The respondent may, if 
it wishes, make a surrebu ttal  which, however, shall  be limited to treatment 
of precedent settlem ents or awards made since the date the petition was 
submitted to the Fi rs t Division and to direct response to the reply. The 
revised reply must be submitted to the respondent a t least thirty days prior  
to the date the case is to be heard, and the surrebuttal shall be submitted 
to the peti tioner within  at  least fifteen days prior to the date the case is to be 
heard.

3. Evidence not presented in accordance with the  preceding paragraph or 
evidence not contained in the written submissions of the parties will not be 
considered.

4. At the oral hearing the petitioner will present its petition and rebuttal 
before the respondent is heard. After the petition has been heard, the re­
spondent will present  its answer and surrebuttal.  The oral presentation 
shall be limited to thi rty  minutes for the petitioner and thirty minutes for  
the respondent, exclusive of time devoted to answering questions of the 
Board about the ir writte n briefs.

5. Either or both the petitioner and the respondent may, if they wish, 
give the Board at the  time of the hearing briefs, the contents of which 
must be limited to a summary of thei r written briefs  and which shall not 
exceed in length three letter-size pages, double space.

6. Only members of the Board will be permit ted to question persons 
presenting oral statements on behalf of the petitioner and respondent.

7. The neut ral shall be expected to  read the submissions of the parti es 
prior to convening th e Board for oral hearing on a case that  is to be heard 
at tha t hearing.

8. At the executive session subsequent to oral hearing, the parti san mem­
bers of the Board shal l each have 10 minutes uninterrupted by the other 
to review arguments for the benefit of the neutra l. Unless extended by 
mutual agreement, discussion by the Board of any one case in executive 
session shall be limited to one hour prior  to the neu tra l’s p reparing a pro­
posed award and to one hour following the neu tra l’s preparing a proposed 
award.

(h) Except as provided for herein, the Board shall make its own rules on 
procedure.

(i) The provisions of this  agreement must be compiled with and the Board 
must render the award  with in fifteen days aft er close of hearing on tha t case 
unless an exception is mutually agreed upon by the company and the union 
board members. The valid ity of an award may be challenged only on the basis 
tha t the Board failed to comply with the provisions of this agreement. It  is 
understood tha t no aw ard shall be challenged for  triv ial irregularity or clerical 
error , going only to form and not to substance, and that challenged awards 
shall be construed liberally with a  view to favoring thei r validity.
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Findings and Award sha ll be in writing and copies shall be furn ished the  
respective partie s to the disp ute.  The  rendition of the  award s shall be 
in accordance  with  the provisions of Section 3, Fi rs t of the  Railway Labor Act, 
and  the  award s shall  have  the  same force and effect as award s of the  Nat ional 
Railro ad Adju stment Board  except  a s provided in p ara gra ph  (a ).  Each member 
of the Boa rd shal l have one vote, and a majori ty of the  Board sha ll be competent 
to render  an award. In case  a dispute arises involving the  int erp ret ati on  of an 
award  while  the Board  is in existence , or within six ty days the rea fte r, the  
Board,  upon request of either party , will  reconvene and in te rp re t the award  
in the l igh t of the  dispute.

(j ) The  Board hereby establ ished shal l continue in existence  un til  it  has 
disposed of all  claims and grievances submitted to and  not  withdraw n from 
it und er thi s agreement, or until  J ul y 1, 1964, whichever occurs first , af te r which 
it will cease  to exi st excep t for  interp ret ation  of its  award s as provided in 
pa rag rap h (i ).  The existence of the Board may be exten ded by mutual consent 
of the pa rti es  to th is agreement.

(k)  The  union and /or the company may from time  to time  make a  subs titu tion  
or change in its represe ntat ive on the Board. In the  event of inabili ty of the 
neutral member  to serve, a ne ut ra l sub stitute  member is to be selected in the 
same man ner  as the orig inal neutr al member.

(l) The Board shall  not have jur isd ict ion  o f disputes  growing out  of requests 
for  changes in rat es  of pay, rules or  working condit ions, nor sha ll it  have 
au tho rity to dep art from appl icable agreements or agree d upon interpreta tion s.

(in) The time limits provided in t hi s ag reement may be ex tend ed by agreement.
Signed a t Chicago, Il linois, Apri l 15,1963.
F o r: Brotherhood of R ailroad  T rain men :

(Signed)  S. Vander Hei ,
Vice President.

(Signed) M. S. Stuckey ,
General Chairman.

F o r: Il lino is Central R ailroad  Co mp any :
(Signed) W. J.  Cas sin,

Manager of Personnel.

Memorandum of Agreement Betweex  th e Denver and R io Grande Western 
R ailroad Company and th e  Order of R ailroad Telegraphers 

It  is mutually  agreed between the  pa rti es  hereto  th a t:
(a)  Effective July  22, 1963, th ere  i s estab lished (in accordance with Section 3,

Second of the  Railw ay Labor Act) a Special Board of Adjustm ent, her einafte r 
ref erred to as the  ‘‘Board.” This  Board  shall have  jur isd ict ion  of, and shall  
hear and  decide, claims and grievanc es (including discipline case s) aris ing  out 
of the  int erp retation or appl icat ion of agreements govern ing wages, rules, or 
work ing conditions which are subm itted to the  Board.

This  Boa rd shall not have jur isd ict ion  of disputes growing out  of requests 
for  chang e in rat es of pay, rules,  an d working condi tions  and  shall  not have 
autho rity to change  exist ing Agreements governing rat es  of pay, rules, and 
work ing conditions.

(b) The Board shall  consis t of th ree members: one member to be selected by 
the  Ca rrier and one member to be selected by the  Organization . The thi rd 
member, who shall  be Chairman of the  Board, shal l be selected by the  two 
members represe nting the Ca rrier and the  Organization, or as provided in pa ra­
graph (c) hereof.

(c) The Ca rrier and the  Org aniz ation shall  appo int their respective  members 
within ten days of the date of thi s Agreement and the  two members shall  meet 
within ten days the rea fter for  the  purp ose of selecting the  th ird  member. If 
the  two members selected by the pa rti es  fai l to agree upon a third  member 
within fifteen days from the  da te of thei r first meeting notice of such fail ure  
shall be certif ied by both members jo int ly or by either  member  separa tely to 
the  N ational Mediation Board  w ith a reques t that  th e National Media tion Board
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nam e a ne ut ra l pe rson  as  th e  th ir d  me mber of  th is  Sp ec ia l B oa rd  of  A dj us tm en t.
(d ) Th e co mpe ns at ion and  ex pe ns es  of  th e C arr ie r Mem be r sh al l be bo rn e 

by th e Car rier . The  co m pe ns at io n an d ex pe ns es  of  th e  Em ploy ee  Me mb er sh al l 
be bo rne by tlie O rg an iz at io n. The  co mpe ns at io n and  ex pe ns es  of  th e N eu tr al  
Mem be r sh al l be bo rne in  ac co rd an ce  w ith th e pr ov is io ns  of  Section  3 of  th e  
R ai lw ay  La bo r Ac t as  am en de d.  Such oth er co m pe ns at io n an d ex pe nses  as  is  
not bo rne by th e N at io nal  M ed ia tio n Boa rd  sh al l be bo rn e ha lf  by th e C arr ie r 
and  h a lf  by th e O rg an iz at io n.

(e ) The re  is  a tt ached  her et o, as  Su pp lem en t “A ”, a li st  of  th e cl aim s or  
gr ie va nc es  th a t are  to  be heard  an d de cid ed  by th is  B oa rd . A tta ch m en t “A” 
sh al l includ e al l ca se s su bm it te d  to  the Thi rd  Di vis ion . N at io nal  R ai lroa d A dju st ­
m en t Boa rd , which  ax e no w pe nd in g be fo re  th a t D iv is ion an d al l ca ses sh al l be 
w ithdra w n fro m th e T h ir d  D iv is io n ex ce pt  cas es  t h a t have been prog ressed  to th e 
poin t whe re  th ey  ha ve  be en  pl ac ed  in the ha nds  of  a re fe re e fo r a decis ion  pri or 
to  t he  dat e of  th is  A gree men t.

In  ad di tion , th ere  m ay  be su bm it te d to  th e Boa rd  by  eit her part y  a “S up ple­
m en ta l L is t” of an y cl ai m s o r gr ie va nc es  on which  de ci sion  is rend er ed  by  th e 
h ig hest  officer  of th e C a rr ie r de sign at ed  to  han dl e appea ls  on  suc h m att ers  p ri o r 
to  th e dat e of  th e fi rs t m ee ting  of  th e Bo ard,  as pr ov id ed  in  Section  (f ) he reof . 
No  o th er claims or  gr ie van ce s sh al l be su bm it te d to th e  B oar d un less  ot he rw ise 
m utu al ly  agreed.

(f ) Th e B oa rd  sh al l m eet in Den ve r, Co lor ado, and  un le ss  anoth er  date  is  
m utu al ly  ag re ed  upon , be gin he ar in gs w ith in  fif teen  day s from  th e da te  on 
w hi ch  t he  th ir d  m em be r o f t h e  B oa rd  i s de sign ated .

(g ) Th e Boa rd  sh al l m ak e it s ow n ru le s go ve rn in g pr oc ed ur e an d sh al l ha ve  
th e  au th ori ty  to  em plo y sec re ta ri a l an d o th er  ass is ta nce an d in cu r su ch  o th er 
ex pe ns e a s it  de ems n ec es sa ry  fo r th e p ro pe r co nd uc t of it s bu sin ess.

(h ) Th e B oa rd  sh al l have au th ori ty  to re quir e th e  pr od uc tion  of  such  add i­
ti onal  ev idence , e it her ora l or w ri tt en , as  i t m ay  d es ir e fr om  e it her p ar ty .

(i ) Th e Boa rd  sh al l m ak e fin ding s an d re nder  an  aw ard  in  e ac h ca se  s ub m it te d 
to  it  w ithi n fif tee n day s a f te r  th e close of  th e  hea ri ngs upon  such  claim  or  
gr ou p of  claims w ith  th e  ex ce pt io n of  ca se s th a t may  be  w ith dr aw n.  Fin di ng s 
and  aw ar d s ha ll  be in  w ri ti ng  an d copie s sh al l be fu rn is hed  th e re sp ec tiv e part ie s 
to  th e di sp ute.  Th e re nd it io n  of  such  aw ard s sh al l be in ac co rdan ce  w ith  th e 
pr ov is io ns  of  Se ct ion 3, F ir s t of  th e R ai lw ay  Lab or A ct  an d they  sh al l ha ve  
th e  same fo rc e an d ef fect  as  aw ard s of th e N at io nal  R ai lroa d A dj us tm en t 
B oa rd . Eac h m em be r of  th e  Boa rd  sh al l ha ve  one vo te  an d a m aj ori ty  of  th e  
B oar d  sh al l be co m pe te nt  to  re nder  an  aw ar d or mak e su ch  oth er  ru ling s an d 
de ci sion s as  may  be nec es sa ry  to  car ry  out th e fu nct io ns of  th e Bo ard . In  ca se  
a  di sp ut e ar is es  invo lv ing th e  in te rp re ta ti on  of  an  aw ard  w hi le  th e  B oa rd  is  in 
ex is tenc e,  or w ith in  one hundre d  an d tw en ty  (12 0) day s th ere aft er,  th e Boa rd , 
up on  re qu es t of  e it her p a rt y , w ill  reco nv en e an d in te rp re t the aw ar d  in th e  
li gh t of  th e di sp ute.

( j)  Th e Boa rd  he re by  es ta bli sh ed  sh al l co nt in ue  in  ex is tenc e unti l it  has 
di sp os ed  of  al l cl aim s an d  gr ie va nc es  su bm it te d to  it  und er  th is  Agree men t, 
a f te r  wh ich  it  will  ce ase to  ex is t ex ce pt  fo r in te rp re ta ti o n  of  it s aw ar ds as pr o­
vi de d in par agra ph  (i ) n ex t a bove.

(k ) Th e O rg an iz at io n a n d /o r  th e C arr ie r may  fr om  tim e to tim e ma ke  a su b­
st it u ti on  o r c ha ng e i ts  re p re se n ta ti ve on th e Boa rd .

(l ) Th e tim e lim its pro vi de d in  th is  Agr ee men t m ay  be ex tend ed  by Agree ­
men t.

Sign ed  a t Den ve r, Colorad o,  t h is  22nd da y of  Ju ly , 1963.
F or th e e m pl oy es :

(S ig ne d)  D. T. E ch ol s, Gen er al  C ha irm an , O.R.T.
F or th e c a r r ie r :

(S ig ne d) E. B. H erdman , D irec to r of  Pe rso nn el .
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Sup plement A

O R T  file G en er al  cha ir ­
m a n ’s file

C arr ie r’s file Do cke t. No.

2600_______ C-437 R-1 03 1.  
R-1053

TE -3 9-4 9 . TE -104 52 .
TE -108 16 .
TE -110 59 .
TE -111 62 .
TE -11527 .
TE -11760 .
TE -11760 .
TE -117 71 .
TE -11955 .
TE -120 89 .
TE -12100 .
TE -121 00 .
TE -125 20 .
TE -126 78 .
TE -126 97 .
TE -129 82 .
TE -134 87 .
TE -135 40 .
TE -136 07 .
TE -136 79 .
TE -139 60 .

272 8,______ __________ T E -1 -5 8
2789.______ ________________ R-1072 T E -6 -5 8 --
2818______________________ R-1083 T E -9 -5 8 -
2947______________________ C-1148 T & T -1 -5 9____

T E -1 -5 92999____ ____________________ R-1151
2999_____________________ ___________ R-1157 T E -3 -5 9
3018__________________ . R-1160 T E -4 -5 9
3082___________________ C-1153 T E -6 -5 9
3109______________ ______ R-1142 T E -7 -5 9
3119____ ________________  . R-1190 T E -8 -5 9
3119________________________ R-1215 T E -5 -6 0
3244________________ R-1213 T E -6 -6 0
3280__________ _________ _______ R-1231 TE -1 1-6 0
3313________________  . R-1226 T E -1 4-6 0
3391________________ R-124 1_______

R-1268
T E  1-01

3021____________________ T E  9-01
3050 .. ._____ _______ . R-1277 T E  1-02
3701_______________ R-1284 T E -5 -6 2
3094____________________ R-1285 TF.-6- 62
3823__________________ _____ R-1290 T F  13-02

R- 1305_______ T E -1 -6 3 ..  .
R- 1300_______ T E -2 -0 3 ____

T E - 3 - 0 3 ..R- 1307_______
R-1310_______ T E -5 -6 3 .
R-1311_______ T E -6 -6 3 - .
R-1313_______ T E -7 -6 3 .. .
R-1315_______ T E -8 -6 3
R- 1319_______ T E -1 2 -6 3 .. .
R- 1322_______ T E -1 4-6 3- .

F or th e  em pl oy ee s:
(S ig n ed ) D.  T.  E c h o ls ,

Gen eral  C ha irm an , ORT .
F o r th e c a r r ie r :

(S ig ne d)  E. R. H erdman ,
D irec to r o f Pe rso nn el.

A gree m en t B etw ee n  A lton  a n i» So u th er n  R ail ro ad  an d t h e  E mpl oy ee s 
T h er eo f R ep re se nt ed  by  B ro th er ho od  of R ail road  T r a in m en

F or th e  p ur po se  of d ispo sin g o f p en di ng  ti m e c la im s a nd g riev an ce s,  i t is  ag reed  :
A. Ther e sh all  he es ta bl ishe d a  Sp ec ia l Boa rd  of  A dj ust m en t under th e pr ov i­

sion s of  th e  R ai lw ay  Lab or  Act, as  am en de d,  wh ich  sh al l be  kn ow n as  th e  Alton  
and South er n  Sp ec ial  B oa rd  of  A dju st m en t,  here in aft e r re fe rr ed  to  as  th e  
“B oard ”. Su ch  B oa rd  sh al  lli av e ju ri sd ic ti on  ov er  cl ai m s an d gri ev an ce s su b­
m it te d to  it  under th is  Agree men t, a ri s in g  out  of  th e  in te rp re ta ti o n  of ag re e­
m en ts  go ve rn in g ra te s of  pay, ru le s,  and  w or ki ng  co nd it io ns  be tw ee n th e Al ton  
and Sout he rn  R ai lr oad  an d th e  em ploy ee s of  sa id  C arr ie r re pre se n te d  by th e 
B ro th er ho od  of  R ai lr oad  T ra in m en .

B. The  B oard  sh al l co ns is t of  th re e  mem be rs.  One sh all  be se le ct ed  by th e 
C arr ie r an d sh all  be know n as  th e  “C a rr ie r Mem ber”. On e sh al l be  se le ct ed  by 
th e O rg an iz at io n r ep re se nt in g th e  employ ee s a nd s ha ll  be k no wn as  t h e  “ Em ployee  
M em be r” . T he  th ir d  me mb er,  who  sh all  be  C ha irm an  of  th e  B oa rd , sh al l be a 
n eu tr a l pe rson , un bias ed  as  be tw ee n th e  par ti es.  P a rt y  mem be rs  of th e  Boa rd  
m ay  be  ch an ge d,  from  tim e to  tim e,  and  a t an y tim e, by  th e re sp ec tive  part ie s 
des ig na ting  th em . Th e in it ia l C a rr ie r m em be r an d Em ploy ee  m em be r sh al l be 
na m ed  by th e  C arr ie r an d O rg an iz at io n,  re sp ec tiv ely,  w ith in  te n (10)  day s a ft e r 
th e ex ec ut io n of  th is  A gree men t an d th e  tw o m em be rs  sha ll  m ee t a t E as t St.  L ouis,  
Il lino is , w it h in  tw en ty  (20 ) da ys  th e re a ft e r fo r th e pu rp os e of  s el ec ting  th e th ir d  
mem ber.
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C. If  the party members can agree upon the  neutral member, and the person 
so selected accepts the  appointment, then such person shall serve on the Board. 
If, within ten (10) days af ter such first meeting, the par ty members are unable 
to agree upon the neut ral member, they shall join tly request the National Media­
tion Board to appoint the neu tra l member. In case of a  permanent or temporary 
vacancy on the Board, with respect to e ither party members or the neutral, the 
vacancy shall be filled in the  same manner as in the original selection.

D. The Board shall meet at  East  St. Louis, Illinois, unless otherwise agreed 
by the parties. Rules of p rocedure will be established in accordance with tha t 
portion of the rules of procedure established by Circular  B of the F irst Division, 
National  Railroad Adjustm ent Board, dated October 14, 1949, as fo llows:

“Claims will be submitted to the neutral  member ex pa rte by the Organization, 
at  the same time they will furn ish the C arrier  a copy of the ir submission. The 
Carrier  will have thir ty (30) days from the date  of notification by the neutra l 
member that such submission has been filed in which to answer such submission 
and shall, at the time of filing such answer, furnish copy of such answer to the 
Organization. The Organization shall then have thirty (30) days from the date 
of notification by the neu tral  member tha t such answer has been received in 
which to file a reply to such answer if deseired and shall, at  the time of filing such 
answer, furnish copy of the answer  to the Carrier. Thereafter, the Board shall 
meet at regularly stated times for oral hearings and continue in session, subject 
to such recesses as it may determine, until all m atters submitted to it  under this 
Agreement are disposed of. The Board shall have the autho rity to employ a 
secretary and other assistance and incur such o ther expense as it deems neces­
sary  for the proper conduct of business.”

E. The compensation and expenses of the Carrier  member shall be borne by the 
Carrier. The compensation and expenses of the Employee member shall be borne 
by the Organization. Such other  compensation and expenses as are not borne 
by the National Mediation Board shall be borne half by the  Carrier  and half by 
the Organization.

F. The Board shall have jurisdiction only of claims and grievances submitted 
under the terms of this Agreement. Such claims and grievances may include only 
the unsettled cases which have been submitted to and on which decision has been 
rendered prior to the da te of this Agreement by the highest  officer of the Carrie r 
designated to handle appeals on such matters. All such claims and grievances 
must be submitted by the Organization to the  neu tral member before the expira­
tion of one (1) year from the effective date of this Agreement.

G. The Board shall not have jurisdiction of disputes growing out of request 
for change in rates of pay, rules, and working conditions, and shall not have 
authority  to change existing agreements concerning rate s of pay, rules, and 
working conditions.

H. The Board shall hold hearing on each claim or grievance submitted to it. 
Due notice of such hearings shall be given the parties . At such hearings the 
parties may be heard in person, by counsel, or by other representatives, as they 
may elect. The parties may present, either orally or in writing, additional s tate­
ments of fact, witnesses, supporting evidence and data, and argument of their  
position with respect to each case being considered by the Board. The Board 
shall have authority to require the  production of such additional  evidence, either 
oral or  written, as it  may desire from either party.

I. The Board shall make findings and render an Award in each case submitted 
to it within a reasonable time from the date of close of hearing of the case. No 
case may be withdrawn af ter hearing thereon has begun, except by mutual con­
sent of the parties. Such findings and Award shall be in writing, and a copy 
shall be furnished the respective parties  to the controversy. Such Awards will 
be, in all respects, considered by the parties hereto as having the same force and 
effect as Awards of the Fir st Division. National Railroad Adjustment Board, as 
provided by paragraphs (m) and (p), Section 3, F irs t of the Railway Labor Act, 
as amended, and subject to the limitations of paragraph (q) of Section 3, First 
of said Act Each member of the Board shall have one vote, and a majority 
of the  Board shall be competent and sufficient to render an Award or make such 
other rulings and decisions necessary to ca rry out the functions of the Board. In 
case a dispute arises involving an interpre tation of an Award while the Board
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is in existence or upon recall with in thirty (30) days thereafter, the Board, 
upon request of either party, shall interpre t the Award in light of the dispute.

J. The Board hereby established  shall continue in existence unti l it has dis­
posed of all claims and grievances submitted to it under this  Agreement a fter  
which it shall cease to exist, except for interpretation of its Awards as above 
provided.

Signed at East  St. Louis, Illinois, this 3rd day of April 1961.
For the Brotherhood of Railroad  Trainm en:

(S) Frank Zamarioni,
General Chairman.

For Alton and Southern Ra ilroad:
(S) E. J. Maher,

Director of Personnel.
Approved:

(S) A. L. Lenny,
Vice President and General Manager.

Exhibit I

Memorandum

The chief executive officers of the national railway labor organizations repre­
senting employees within jurisd iction  of the Third Division, N.R.A.B., and the 
three terr itor ial carrie r committees for the National Railroad Adjustment Board 
are agreed on the following:

One board of ten members, supplemental to the Third  Division, will be estab­
lished to commence operations June  1, 1961, under the provisions of Section 3 of 
the Railway Labor Act with auth ority to handle cases now on the docket of the 
Third Division of the National Railroad Adjustment Board, assigned to them by 
such Third Division, and such addit ional  cases as may be assigned to them by 
such Division, as hereinafter provided. Five of such members will be selected 
by the carr iers  and five by the national labor organizations of employees in the 
same manner as members of the Thi rd Division are selected under Section 3, 
Fir st (h ) of said Act.

In assigning cases to such supplemental board, the Third  Division shall follow 
the following procedure:

1. Permanent Board will continue to handle all cases up to the deadlocking 
thereof  a fter files close.

2. Permanent Board will continue to prepare lists, comprised of a minimum 
of thir ty dockets each, selected in order of their closing dates,  as at present, 
and divided among the craf ts abou t as follows :
Clerks______________________________________________________  7
Telegraphers_________________________________________________  7
Maintenance of Way___________________________________________ 6
Signalmen, etc_______________________________________________  5
Pullman Conductors, Dispatchers, etc____________________________  5

3. Permanent  Board will turn over l ists and files to Supplemental Board, 
when requested, for handling to a conclusion, including certification of lists 
to National  Mediation Board for  appointment of Referees, under present 
procedural rules. Awards of Supplemental Board will be headed Third 
Division (Supplemental) and numbered consecutively with  Permanent 
Board Awards.

4. Permanent  Board will add out-of-service cases to its own lists as at 
present.

5. Executive Secretary and staff will function for both Boards.
The chief  executive officers of the l abor organizations and the three  te rrito rial  

car rier  committees signatory hereto will review the matter  of procedure on or 
before June 1,1962.

It  is agreed tha t such supplemental board shall be established for a period of 
two years from June 1, 1961, provided, however, it may be terminated on or a fter
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Ju n e  1. 1962, by m utu al  ag re em en t.  I t  is  fu rt h e r ag re ed  th a t th e  su pp le m en ta l 
hoar d  m ay  be co nt in ue d be yo nd  Ju ne 1, 1963, if  th e  p a rt ie s  m utu al ly  ag re e to  
do  so.

Sign ed  th is  2Sth da y of M ar ch  1961, in th e City  o f W as hi ng to n,  D .C.
T err it o ri a l Co mmittee s fo r th e  N at io nal  R ai lroad  A dj ust m en t Boa rd  :

E aste rn Com mittee  for th e  N.R.A.B.
By W. S. Margill, Cha irman .

W este rn Com mittee  for th e  N.R.A.B .
By T. Short, Ch airm an .

Sou theas tern  Com mitte e for th e N.R .A.B . 
By R. C. Lan te n, Cha irm an .

W i tn e s s :
F ra nc is A. O’Neill , 

Cha irm an , N ational M ed ia tio n Bo ard.
T ho mas  A. T racy,

E xecu ti ve  Sec re ta ry , N ati onal M ed ia tio n B oard .
Com m itt ee  re pre se nt in g L abor O rg an iz at io ns  P art ic ip a ti n g  in  T h ir d  Di visio n,  

N .R .A .B .:
Geo. M. H arr ison,

Grand  Pr es iden t, Bro th er ho od  o f R ailw ay an d Ste am sh ip  Clerks , F re ig ht  
Han dler s,  E xp re ss  a nd  S ta ti o n  Em ploy es .

II . C. Cortly ,
Pre si den t,  Bro ther ho od  o f M ai nt en an ce  o f W ay  Emp loye s.

G. E.  Lei gi it y ,
Pre side nt , Ord er  of  R ai lroa d Te leg ra ph ers. 

J ess e Cla rk ,
Pre side nt , Bro th er ho od  o f R ai lroa d Sign almen .

R. C. Coutts ,
P re si den t,  Am er ican  Tra in  D ispa tc he rs  A ssoc ia tio n.

E xhib it  J

N um ber  of aw ar ds  o f re gula r board  and of  su pp le m en ta l board, 3d divi sion , 
N at io na l Rai lroa d A d ju s tm en t Bo ard,  J u ly  1, 1962 , to Apr . 30, 1963

Y ea r endin g  J u n e  30— R eg ula r
B oa rd

S upple m en ta l
B oa rd

T ota l

1962.......... ........................................................ ............................................... 289 255 544
1963_______________________________________________ ______ 359 427 786
1964_________________________________________________________ 353 544 897
1965 1........................ .............................................- .................................... 320 404 724

T o t a l ._______ _________ ____ __________ ______ ________ 1,321 1,630 2,951

1 C over s 10 m onth s,  J u ly  1, 1964, th ro u g h  A pr.  30,1965 .
N o t e .—T hes e fig ures  do  n o t in c lu de  aw ard s  i ss ue d in  w it h d ra w n  case s.

E xhib it  K
Nation al  R ail wa y Labor Conference ,

Chicago, III. , M ay  31,1963.
Circular No. 1

All R ailroads :
An  under st andin g  has be en  re ac he d w ith  th e la bor org an iz at io ns su bj ec t to  

th e  ju ri sd ic ti on  of  th e  T h ir d  Div is ion.  N at io na l R ail ro ad  A dju st m en t Bo ard,  as  
to  an  op tio na l pr oc ed ur e fo r fu r th e r  ha nd ling  of ca se s no w pe nd ing be fo re  th a t 
Div is ion,  in a sinc ere ef fo rt  to  re du ce  th e ba ck log of  pe ndin g ca se s to w or ka ble 
pr op or tio ns . Th e pr oce dur e we a re  su gg es tin g to  th e ra il ro ads,  an d th e ch ie f
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ex ec ut iv es  of  th e la bor o rg an iz at io ns ab ove re fe rr ed  to  a re  su gg es tin g to  th e ir  
sy st em  c om mittees, is  a s fo llow s :

If  a  la bo r org an iz at io n  de si re s to fu r th e r di sc us s ca se s now pe nd ing be fo re  
th e  T hi rd  D iv is ion fo r th e  pu rp os e of  m ak in g an o th er a tt em pt to  di sp os e of 
su ch  ca ses on th e  p ro pert y , th e em ployee  re p re se n ta ti ve  w ill  re ques t th e 
officer of  th e ca rr ie r des ig nat ed  to han dle  su ch  d is pute s to  revi ew  th em  in 
a sinc er e en de av or  to  ac co m pl ish th e pu rp os e her ei n  re fe rr ed  to.

On re ce ip t of  su ch  a  re ques t th e ca rr ie r officer sh ou ld  ca re fu lly  ex am in e 
th e ca ses re fe rr ed  to  hi m  an d th us de te rm in e w heth er th ey  may  be su bje ct ed  
to  th e su gg es ted pr oc ed ur e.  The re  a re  cert a in  ty pes  of  dis pu te s th a t m ay  
no t be appro pri a te  fo r su ch  di sp os iti on . The se  in cl ud e (a ) an  is su e of  
ju ri sd ic tion,  (It)  in te re s t of  a th ir d  part y  in  th e re su lt , (c ) oth er  ca se s in ­
vo lving is su es  or pri ncip le s which  in th e op in ion of  e it h e r th e re pre se n ta ti ve 
of  th e labo r org an iz ati on  or th e re p re se n ta ti ve of th e  ca rr ie r are  no t 
su sc ep tib le  t o sp ec ia l boar d  of ad ju st m ent di sp os it io n,  or (d ) ca se s in vo lv ing 
an  in te rp re ta ti on  o r ap pli cati on  of th e  f ol lo w in g pr ov is io ns  of national  ru le s 
ag re em en ts :
Agr ee men t of  Dec em be r 17. 1941, an d al l am en dm en ts  th ere to  (v acati ons) . 
Ag reem en t o f A ugu st  21 ,1954, art ic le s II , IV, V, and  VI.
Agr ee men t o f A ugu st  19, 1960, ar ti c le  I I I .
Agr ee men t o f J  un e 5 ,19 62 .

You will  rece ive a se p a ra te  le tt e r in re gard  to  th e d is pute s co mm itt ee s th a t 
will  ha nd le  d ispu te s ari si ng  o ut of  th es e nat io nal  a gr ee m en ts .

T he  officer re pre se nt in g th e  ca rr ie r may  su gg es t, p re fe ra b ly  in  w ri ting,  th e  
incl us io n of ot he r dis put es  (o th e r th an  thos e su gg es ted by  th e  la bo r org an iz at io n 
re p re se n ta ti ve) now do ck et ed  w ith  th e T hir d  Div is ion,  it  be ing un de rs to od  th a t 
th e  in clus io n of  an y d is pute  re qu ir es th e co nc ur re nc e of bo th  th e la bo r org an iz a­
ti on  and th e  carr ie r.  As  ab ov e in di ca te d,  th e  dis pute s it  is  ag re ed  will  be su b­
m it te d  to th is  pr oc ed ur e w ill  be  di sc us sed an d an  ef fo rt  w ill  be mad e to di sp os e 
of  th em , w ith  th e fu r th e r unders ta nd in g  th a t th os e d is pute s no t so dis po sed of  
w ill  be  su bm it te d to  a sp ec ia l boar d  of ad ju st m ent,  w ith  a n eu tr a l par ti ci pat in g , 
fo r f in al  a nd  b indi ng  dis po si tion .

Unles s th e part ie s ag re e on  some  oth er fo rm  of  ag re em en t cr ea ting  a sp ec ia l 
bo ar d of  ad ju st m en t,  it  is su gg es te d th a t th e  fo rm  cust om ar ily  su gg es ted  by th e 
N ational M ed ia tio n B oa rd  shou ld  b e fol low ed.

In  carr y in g  ou t th e fo re go in g su gg es tio ns  care fu l a tt en ti o n  m us t be giv en to  
th e  fo ll ow in g :

1. W he n an  u nders ta nd in g  has  been de fin ite ly  re ac he d as  to  th e dis pu te s 
th a t w ill  be su bj ec te d to  th is  proc ed ur e,  th e ex ec ut iv e se cre ta ry  of  th e T hir d  
Div is ion wi ll be  pro m ptly  no tif ied  by th e part y  fil ing th e  dis pute  an d be 
re qu es te d to  ho ld  su ch  ca se s in  ab ey an ce  u n ti l he  re ce iv es  fu rt h e r ad vi ce  
fr om  t he  p ar ty .

2. W he n di sp ut es  a re  di sp os ed  of  by  th e  part ie s in d ir ect ne go tia tio ns , 
sa id  part ie s will  jo in tl y  noti fy  th e ex ec ut iv e se cre ta ry  of  th e T hird Div isi on  
and  r eq ue st  t h a t su ch  d is pu te s be w ith dr aw n.

3. W he n dis pu te s a re  di sp os ed  of  by a sp ec ia l boa rd  of ad ju st m ent th e 
ex ec ut iv e se cre ta ry  of  th e  T hir d  Di visio n will  be jo in tl y  no tif ied  by th e 
part ie s an d th e dis put es  w it hdra w n fr om  th e do ck et  of  th e  T hird Di visio n.

4. If , a ft e r han dling  on  th e  pr op er ty , al l d is pute s hav e been  di sp os ed  of 
w ith  th e ex ce pt ion of  ju s t a  sm al l nu mbe r, which  wou ld  no t w a rr a n t th e 
cr eati on  of  a sp ec ia l boar d of  ad ju st m en t,  an d th e pa rt ie s so ag ree,  th e 
ex ec ut iv e se cre ta ry  of th e  T h ir d  Di visio n will  be  re que st ed  to  re st ore  su ch  
ca se s to  it s w or ki ng  ca le ndar in  the sa m e po si tion  w ith  re sp ec t to  oth er  
pe nd in g ca se s as  su ch  d is pute s occupie d whe n th ey  w er e fi rs t se t as id e in  
ab ey an ce  p en ding  h an dling  in  co nf or m ity  w ith  th e  p ro ce dure  he re in  re fe rr ed  
to .

5. In as m uc h as th e  ch ie f ex ec ut ives  of  ea ch  of  th e  org an iz at io ns  p a r­
ti c ip a ti ng  a re  the  o nly off ice rs of th e org an iz at io n au th ori zed  to  file or  ha nd le  
su ch  di sp ut es  w ith th e  T h ir d  Div is ion or  to  w ithdra w  su ch  dis pu te s th e 
no tice s m us t be gi ve n by  o r au th ori ze d by  th e  ch ie f ex ec ut iv e of  th e org an i­
za tion  con cerned .

In  th e  ev en t, a ft e r han dling  i n  d ir ec t ne go tia tio ns , a lim ited  nu m be r of di sp ut es  
re m ain  unse tt le d  in vo lv ing m or e th an  one la bor o rg an iz at io n  su bj ec t to  th e 
ju ri sd ic ti on  of  th e T hir d  D iv is io n,  se para te  ag re em en ts  may  be  mad e w ith  ea ch
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organization, creating special boards of adjustment, with the understanding 
that  one neutral will be assigned to dispose of all of these disputes which should 
be handled in unbroken sequence, thus  disposing of such disputes without undue 
delay and unnecessary expense. If necessary to resort to this procedure, it 
should be understood tha t part icipa tion before the neutra l will be confined, on the 
part of the labor organization representatives, to the representative  or represen­
tatives interested in the parti cular dispute.

As stated  in the first paragrap h of this communication, it is optional as to 
whether a carr ier or a labor organization will agree to this suggested procedure. 
However, the necessity of eliminating the serious backlog of disputes tha t are 
now docketed with the Third Division, National Railroad  Adjustment Board, is 
so compelling tha t we urge each carr ier to give most profound consideration to 
active participation, and we ar e certain that  the chief executives of the interested 
labor organizations will conscientiously carry  out the commitments mutually 
exchanged in an endeavor to make this constructive effort successful.

Will you please keep us informed as to further  developments, and any ques­
tions t ha t may arise  should be promptly referred to the undersigned.

Yours truly,
J. E. W olfe, C hair m an.

E xhib it  L
Nationa l R ail wa y Labor C onference ,

Chicago, III., October 11,1963.

Circular No. 5
All  R ailroads :

Referring  to our Circula r No. 1 of May 31, 1963. concerning the cases now 
pending before and the functioning  of the Third Division, National Railroad 
Adjustment Board:

There is attached copy of Memorandum Agreement dated  May 31, 1963, which 
has been entered into with the—

Brotherhood of Railway and  Steamship Clerks,
Brotherhood of Maintenance of Way Employees,
The Order of Railroad Telegraphers,
Brotherhood of Railroad Signalmen,

providing for the establishment of a Disputes Committee for the purpose of 
disposing of disputes involving interpretation  or application of the following 
provisions of national agreements :

Agreement of December 17. 1941, and all amendments thereto (Vacations). 
Agreement of August 21,1954, Articles II,  IV, V, and VI.
Agreement of August 19. 1960, Article III .
Agreement of June 5, 1962.

Your particu lar a ttention is direc ted to paragraphs 2 and 8 of the Memorandum 
Agreement which provide:

“2. Any dispute as  to the interpretation or application of the following desig­
nated provisions of national agreements, th at i s :

* * * * * * *  
not settled on the property may be referred, in conformity with the procedures 
adopted to implement th is agreement, to the  Disputes Committee (a) jointly by 
a railro ad (or railroads) and one or more of the labor organizations parties  
hereto, (b) ex parte  by a railroad (or railroads ), or (c) ex parte by one or 
more of such organizations.”

“8. When a case which has been docketed with the Third Division of the Na­
tional Railroad Adjustment Board is submitted to the Disputes Committee, the 
party o r parties  submitting i t will so notify the Executive Secretary of the Third 
Division and request that the case be held in abeyance pending action by the 
Disputes Committee. When the Disputes Committee has  decided such case, the 
par ty or parties submitting it will so notify the Third Division, furnishing it a 
copy of the decision. If  the decision disposes of a ll issues in the case, the Divi­
sion will issue an award  dismissing it. If an issue or issues not arising out of 
the interpretation  or applicat ion of the provisions of the national agreements 
referr ed to in Section 2 hereof remains unsettled, either party to the dispute 
may request the Division to restore the case to its working calendar, in the
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same position with respect to other pending cases as it occupied when set aside 
to be held in abeyance and proceed to make an  award disposing of the remaining 
issue o r issues.”

There also is attached copy of procedure to be followed in submitting disputes 
to the Disputes Committee which has been agreed upon pursuant to paragraph 2 
of the Memorandum Agreement.

In view of the compelling need to eliminate the  serious backlog of disputes 
tha t are now docketed with  the Third Division, National Railroad  Adjustment 
Board, it is urged tha t each rail road having disputes pending before the  Third  
Division which fall within the scope of the attached Memorandum Agreement 
take appropriate action for the ir handling under the Disputes Committee 
procedure.

Yours truly,
J.  E. Wolfe, Chairman.

Memor andum

Agreement made th is 31st day of May 1963, between the Eastern Committee 
for the National Railroad Adjustm ent Board, the Western Committee for the 
National  Railroad Adjustment Board, and the Southeastern Committee for the 
Nationa l Adjustment Board, here inafter called the  “Carr iers,” and the—

Brotherhood of Rajiway & Steamship Clerks, Freight Handlers, Express 
& Station Employes,

The Order of Railroad Telegraphers,
Brotherhood of Maintenance of Way Employes,
Brotherhood of Rail road Signalmen, 

her inaf ter called the  “Employees” :
1. A board, hereinafter  refe rred  to as the Disputes Committee, consisting 

of twelve members, six appointed by the Carrie rs and six appointed by the 
Employees, will be established. It  is understood Carrie rs or Employees may 
change the ir members on such board from time to time.

2. Any dispute as to the interpretation or application of the following desig­
nated provisions of national agreements , tha t i s :

Agreement of December 17,1941, and all amendments thereto (Vacations), 
Agreement of August 21,1954, Articles II, IV, V, and VI,
Agreement of August 19,1960, Article III,
Agreement of June 5,1962,

not settled on the  property may be referred, in conformity with the procedures 
adopted to implement this  agreement, to the Disputes Committee (a) jointly 
by a railroad (or railroads) and one or more of the labor organizations parties  
hereto, (b) ex parte by a r ailroad  (or railroads ), or (c) ex parte  by one or more 
of such organizations.

3. The jur isdiction of the Disputes Committee is limited to rendering decisions 
on specific disputes involving the  interpretation and application  of the agree­
ment provisions specified above.

4. The submission of a  d ispute to the Disputes Committee in conformity with 
this agreement, and procedures adopted to implement it, within the time limits 
referred to in Article V(c) of the  Agreement of August 21, 1954, will be con­
sidered to  be in compliance with the requirements therein stipulated.

5. The Disputes Committee will meet w ithin sixty days after this agreement 
is executed and thereafter at least twice annually, between January 1 and 
June  30, and between Ju ly 1 and  December 31, if any disputes are  to be decided. 
A majority vote of the members of the Committee shall be necessary to decide 
a dispute. In the event the members of the Committee are  unable to reach 
a decision with respect to any ease within its jurisdiction, the Committee shall 
endeavor to agree upon the selection of a neutral referee to serve with the 
Committee and act as a  member thereof in the disposition of such case. Should 
the Committee be unable to agreee or fail to agree upon the selection of a neutral 
referee, any six members of the Committee may request the National  Mediation 
Board to appoint a neutra l referee.

6. Any decision of the Disputes  Committee shall be final and binding upon 
all parties to the dispute.

7. Unless otherwise agreed to by the Disputes Committee, d isputes which have 
been duly submitted to the Committee, in conformity with the procedures
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ad opt ed  to  im ple men t th is  ag re em en t,  be tw ee n Ja n u a ry  1 an d Ju ne  30, bo th in ­
clus ive,  in  an y ye ar  sh al l he  d ec id ed  or  d ea dloc ke d be tw ee n Ju ly  1 an d De cemb er 
31 of  th a t year;  an d su ch  d is pu te s as  a re  so su bm it te d be tw ee n Ju ly  1 an d 
Dec em be r 31 of an y ye ar , both  inclus ive,  sh al l be de cid ed  or  de ad lock ed  be tween 
Ja n u a ry  1 an d Ju ne  30 of  th e  fo llo wing ye ar . Sh ou ld  a  p a rt y  he re to  fa il  or  
re fu se  on  an y occasio n to  se le ct  it s me mb er to  se rv e on th e  Co mm ittee , o r fa il  
or re fu se  to  mee t w ith in  th e  ti m e  lim jts , th en  th e  re p re se n ta ti ves of th e oth er  
p a rt y  may  ap ply to  th e  N ational M ed ia tio n Boa rd  to  appoin t a neu tr al re fe re e 
to  d ec ide s uc h di sp ut e or  d is pu te s.

8. W he n a case  whi ch  h as  be en  do ck ete d w ith  th e  T h ir d  Div is ion of  th e  
N at io nal  R ai lr oa d A dju st m en t B oar d is  su bm it ted to  the D is pu te s Co mm ittee , th e  
p a rt y  or part ie s su bm it ting it  w ill  so no tif y th e E xec utive Sec re ta ry  of  th e 
T h ir d  D iv is ion an d re qu es t th a t  th e  ca se  be  he ld  in  ab ey an ce  pe nd ing ac tion  
by  th e  D ispu te s Co mm ittee . W he n th e  D ispu te s Com m itt ee  has decid ed  such  
ca se , th e  part y  or  pa rt ie s su bm it ti ng  it  will  so noti fy  th e  T h ir d  Di vis ion , fu rn ­
is h in g ,i t a copy of th e  de cision . I f  th e  de cis ion di sp os es  of al l is su es  in  th e 
ca se , th e  Div is ion will  is su e an  aw ard  di sm issing  it.  I f  an  is su e or  issu es  no t 
a ri si n g  ou t of  th e  in te rp re ta ti o n  or  ap pl ic at io n of  th e  pr ov is io ns  of  th e  nat io nal  
agre em en ts  re fe rr ed  to  in  Se ct io n 2 he re of  re m ai ns  uns et tl ed , e it her par ty  to  th e 
d is pu te  may  re qu es t th e  D iv is io n to  re st ore  th e  ca se  to  it s  wor king  ca le nd ar , 
in  th e  sa m e po si tio n w ith re sp ec t to  oth er  pe nd ing ca se s as it  occupie d when se t 
as id e to  be he ld  in  ab ey an ce , and  proc eed to  m ak e an  aw ard  disp os ing of th e 
re m ain in g  issu e or  iss ue s.

9. T his  ag re em en t sh al l co ntinue  unti l Ju ly  1. 1964. and th e re a ft e r su bj ec t to  
te rm in ati on  up on  ni ne ty  day s w ri tt en  no tic e from  e it her p a rt y  to  t he othe r,  an d 
jn  th e  ev en t such  no tic e is  given, th is  ag re em en t sh al l te rm in a te  w ith out fu rt h e r 
ac tion  on  th e part  of  e it her part y .

Si gn ed  th is  31 st d ay  o f M ay 1963. in th e  C ity  o f C hic ago, Il linois .
T e rr it o ri a l Co mm ittees f o r th e  N at io nal  R ai lroad  A dju st m ent Boa rd  :

E astern  Com mi ttee  for th e  N.R .A.B .,
B y: (S ig ned ) J . J. Gah er in , Cha irman .

W est ern  Com mitte e for th e  N.R.A.B .,
B y: (S ig ne d) E.  H. II al lm an n, Cha irman .

Southeastern  Com mitte e for th e N.R.A.B ., 
B y: (S ig ned ) G. N. Certain, Ti ce  C/iat rn m a.

T erritor ial Com mitte es  for th e  N.R .A.B ., 
B y: (S ig ned ) J . E.  Wolfe, Cha irman .

Com m itt ee  re pre se nt in g Lab or O rg an iz at io ns  P a rt ic ip a ti n g  in T hir d  Di vis ion , 
NR AB .

( Sign ed ) Geo. M. H arrison  (G RA),
Gra nd  Pr es iden t, B ro th er ho od  o f R aih ca y an d S te am sh ip  Cl erks , Fre ig ht  

Han dlers, E xp re ss  a nd  S ta ti o n  Em ploy es .
( Sign ed ) II . C. Crotty.

Pre side nt , Bro th er ho od  of M ai nt en an ce  o f W ay Em pl oy es .
( Signed) G. E . Leig hty ,

Pre side nt , Th e Order  o f R ail ro ad  T ele grap he rs.  
(S ig ne d)  J es se  Cla rk ,

Pre side nt , B ro th er ho od  o f R ail ro ad Si gn almen .

Mem orandum of Unders tan ding

T his  mem or an du m is su pple m en ta l to  an d a  p a r t of  th e  ag re em en t mad e 
th is  31 st da y of May, 1963, be tw ee n th e  E ast ern  Com m itt ee  fo r th e N at iona l 
R ai lr oad  A dj us tm en t B oa rd , th e  W es te rn  Com mitt ee  fo r th e  N at io na l R ai lroa d 
A dju st m en t Boa rd , a nd t he S outh east ern  Co mmittee  fo r th e  N at io nal  A dj us tm en t 
Boa rd , here in aft er c al led th e  “C a rr ie rs ,” an d th e

Bro th er ho od  of  R ai lw ay  & St ea m sh ip  Cl erks , F re ig h t H an dl er s,  Exp re ss  
& S ta tion  E mploy es

T he  O rd er  of  R ail ro ad  T ele gra phers  
Bro th er ho od  of  M ai nte nan ce  of  W ay  Employ es  
Bro th er ho od  of R ail ro ad  Signa lm en

cre a ti ng  a di sp ut es  co m m it tee to  de cide  di sp ut es  as  to  in te rp re ta ti on  or  ap pl i 
ca tion of  cer ta in  nat io nal  a gre em ent p rovi sio ns .
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Su ch  d is pute s co mmitt ee  w ill  no t hav e ju ri sd ic ti on  w ith re sp ec t to  any  dis pu te  

invo lv ing th e  So ut he rn  R ai lw ay  Sy stem  o r an y of  it s af fil ia ted  lin es , th e  F lo ri da 
E ast Coa st  R ai lw ay , o r t he  Te nn es se e C en tr a l Rai lw ay .

Sign ed  t h is  31s t d ay  of  May, 1903, i n th e  c it y  o f C hic ago, Il lin oi s.
T e rr it o ri a l Co mmitt ee s f or  the  N ational R ai lr oad  A dj ust m en t B oa rd  :

E as tern  Com mittee  for th e N.R.A .B. ,
B y: (S ig ne d)  J.  J.  Gah erin , Cha irm an .

W es te rn  Com mittee  for th e  N.R.A .B. ,
B y : (S ig ne d)  E.  H.  I I al lm an n, Cha irm an .

Sou th ea ster n Com mittee  for th e  N.R .A.B., 
B y: (S ig ne d)  G. N. Cer ta in , Vice  Vha irm an .

T errit orial  Com mittees for th e  N.R .A.B.,  
B y: (S ig ne d)  J.  E. W olf e, Ch airm an .

(S ig ned ) Geo. M. H arr ison (G R A ),
Com mitt ee  re pr es en ting Lab or  O rg an iz at io ns P a rt ic ip a ti ng  in  T h ir d  Divisi on , 

N .R .A .B .:
Gr and Pre si de nt , Broth erhood , o f R a il w a y  an d Ste am sh ip  Clerk s,  F re ig ht  

H an dl er s,  E xp re ss  and  S ta ti on  Em plo ye s.
( Sig ne d)  H. C. Crotty,

Pre side nt , B ro th er h  ood o f M ai nt en an ce  o f W ay E mpl oy es .
( S ig ned) G. E.  L ei gh ty ,

P re si den t,  T he O rde r o f R ai lr oa d Te legr ap he rs . 
(S ig ned ) J esse  Cla rk .

Pre si de nt,  B ro th er ho od  o f R ail ro ad S ig na lm en .

Memora ndum  A gree ment

Th e fo llo wing pr oc ed ur e is ag re ed  to  in  su bm it ting d is pute s to th e D ispu te s 
Co mmitt ee  es ta bl is he d by th e M em or an du m  Agr ee men t dat ed  Ma y 31, 1963, be­
tw ee n th e p art ie s si gn at ory  to  th is  M em or an du m  Agree men t to  hear an d de cid e 
di sp ut es  in vo lv in g in te rp re ta ti on  or  appli ca tion  of  th e fo llo wing pr ov is io ns  of 
nati onal ag re em en ts :

A gr ee m en t of  D ecem ber 17. 1941, and  al l am en dm en ts  th er et o  (V ac at io ns) . 
A gr ee m en t of  A ug us t 21, 1954, A rt ic le s II , IV, V, a nd VI.
Agr ee m en t of  A ug us t 19, 1960, A rt ic le  I I I.
A gr ee m en t o f J  un e 5, 1962.

1. The  D is put es  C om mittee  s hall  co nsi der  dis pu te s su bm it te d :
(a ) Jo in tl y  by th e p re s id en t( s)  of th e o rg an iz a ti on (s ),  or  hi s or th e ir  

re p re sen ta ti v e (s ) de sign ated  to  handle  such  m att ers  fo r th e  o rg an iz at io n (s ) 
an d th e of fi ce r( s)  de sign at ed  to  hand le  su ch  m att ers  fo r th e  c a r r ie r ( s ) .

(b ) On be hal f of  th e em plo ye(s ),  by  th e  p re s id en t( s)  of  th e  org an iz a­
tio n ( s)  or  hi s or th eir  re p re se n ta ti v e(s ) de sign at ed  to han dle  su ch  m att ers  
fo r th e or ga niz at io n  ( s ) .

(c ) On be hal f of  th e c a r r ie r ( s ) , by  th e  of fic er (s ) des ig nat ed  to  ha nd le  
su ch  m a tt e rs  f o r th e ca rr ie r ( s ).

2. The  part y  or par ti es , as  spec ifi ed  in  It em  1 he reof , invo ki ng  th e se rv ices  of  
th e D ispu te s Com m itt ee  sh al l file a  c om pl et e su bm ission  p re se nting—

(A ) In  t he  c as e of  jo in t su bm ission  :
(1 ) The  qu es tio n at  iss ue .
(2 ) Jo in t S ta te m en t of  Fac ts .
(3 ) Pos it io n of  em pl ov e( s)  w it h  such  su bsta n ti a ti ng  ev iden ce  an d 

ar gum ent as  it  i s de si re d to file w it h  th e  D ispu te s Co mmittee .
(4 ) Pos it io n of  th e c a rr ie r ( s )  w ith  such  su bst an ti a ti ng  ev iden ce  an d 

ar gum ent as  it  is de si re d to  file  w ith  th e  D ispu te s Co mmittee .
(5 ) Tw en ty-fi ve  (25 ) co pies  of ea ch  jo in t subm iss ion sh al l be  se nt  to  

an d ad dre ss ed  as  fo llow s:  Mr. J . F.  Grif fin, A dm in is tr at iv e Sec re ta ry , 
Lab or  R el at io ns  D ep ar tm en t, N ational Rai lw ay  Lab or  Con ferenc e,  Roo m 
4S2. Union  Sta tion  Bui ld ing.  C hica go , Il lino is  60606.

(6 ) Tw en ty-fi ve  (25 ) co pie s of ea ch  jo in t su bm ission  al so  sh al l be 
se nt  to  a nd  a dd re ss ed  a s fo llo ws :

I f  in vo lv ing th e Bro th er ho od  of  R ai lw ay  & Steam sh ip  Cle rk s.  F re ig h t 
H an dl er s,  Exp re ss  & S ta tion  E m plo yes: Mr . C. L. Den nis, G ra nd  Pre si -



156 RAILWAY LABOR ACT AM ENDM ENTS REL ATING TO NRAB

dent, Brotherhood of Railway & Steamship Clerks, Fre igh t Handlers, 
Express & Sta tion Employes , 1015 Vine Street, Cincinnati 2, Ohio.

If  involving The  Order  of Rai lroad Telegraphers: Mr. G. E. Leighty, 
Pres iden t, The Order of Railro ad Teleg raphers, 3860 Linde ll Boulevard, 
St. Louis 8, Missouri .

If  involving  the  Brotherhood of Maintenance of Way Employes: Mr. 
H. C. Crotty , Preside nt, Brotherhood of Maintenance  of Way Employes, 
12050 Woodward Avenue,  D etroit  3, Michigan.

If  involving the  B rotherhood of Rai lroad Signalmen : Mr. Jes se Clark, 
Pres iden t, Brotherhood of Rai lroad Signalmen, 2247 Lawrence Avenue, 
Chicago, Illinois 60625.

(B)  If a join t submission is not  agreed  upon, then disputes  may he sub­
mit ted  to the Disputes  Committee ex parte, which shall inc lud e:

(1) The question a t issue.
(2) Ex Pa rte  Sta tem ent  of Facts.
(3) Position of employe(s) or ca rr ie r( s) , as case may he, with such 

substantiatin g evidence  o r argumen t a s it  is  desire d to file with  the Dis­
pute s Committee.

(4) In the  case  of ex pa rte  submissions originatin g with the  orga ni­
zation  (s),  the chief  execu tive officer of the org aniza tion(s ) involved, as  
named in par agr aph  2(A)  (6),  will send twenty-five (25) copies each of 
such submissions to the  officer of t he ca rri ers’ o rgan ization, as named in 
paragraph  2 (A)  (5).  Such officer will send copy of  the  organizatio n’s ex 
par te submission to the management of the  r ail road  involved.

(5) In the  case of ex pa rte  submissions originatin g with the car­
rie r (s) , the man agem ent of the carri er  involved will send fifty (50) 
copies each of such submissions  to the officer o f the  ca rri er ’s organiza­
tion, as named in pa rag rap h 2( A )(5) . Such officer will send twenty- 
five (25) copies each of such submissions to the  chie f executive officer 
of the organizat ion involved, as named in pa rag rap h 2(A ) (6).

(6) In the  case of ex pa rte  submissions originatin g with  the organi­
zations, the managem ent of the carrier involved will prepare its answer ­
ing submissions in acco rdan ce with  parag rap hs 2( B) (1), 2(B ) (2) , and  
2(B ) (3) hereof, and  will  send fifty (50) copies each  of such answering 
submissions to the  officer of the ca rri ers’ organization , as named in 
paragraph  2 (A)  ( 5).  Such officer will send twenty-f ive (25) copies each 
of such answ ering submissions to the  chie f executive  officer of the  
organizatio n involved, as named in par agr aph  2(A)  (6) , with  his let ter  
docketing the case with  the  D isputes Commit tee pu rsu an t to p aragraph 
2(C) hereof.

(7) In the case of ex pa rte  submissions origin ating with  the  ca r­
rie r (s) , the  organizat ion  involved will prepare its  answering  submis­
sions in accordance wi th par agraph s 2(B)  (1),  2(B)  (2),  and 2(B ) (3) 
hereof, and the chief  execu tive officer of the  organizat ion  involved, as 
named in par agr aph  2(A ) (6) will send twenty-five (25) copies each of 
such answering  submissions to the  officer of the ca rri ers’ organization , 
as named in  pa rag rap h 2(A ) (5).

(C) Upon receipt by the  officer of the ca rri ers’ organization  of copies of 
the  complete submis sion (s) from both par ties , or upon the  lapse of ninety 
(90) days from his tra ns mitt al  to the  ca rri er  involved of an ex par te 
submission orig inating with  the  organiza tions under parag rap h 2(B ) (4) or 
from his transm itt al  to the  chief executive officer of the  organ ization involved 
of an ex parte  submission orig inating with the  ca rr ie rs  under paragraph  
2(B)  (5 ), he shal l immediately docket the  cas e(s ) fo r consideratio n by the 
Disputes Committee and the following dist ribu tion  of t he  submiss ion(s ) will 
immediately be mad e:

One (1) copy to eac h carrier member of the committee by the officer 
of the carri ers’ organiza tion .

One (1) copy to each organization member  of the  committee by the 
chief executive officer of the  organiza tion  involved (see par agraph  
2 (B )( 6 )) .
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Such procedure  shall  not preclud e the  acceptance by the  Disputes Com­
mit tee of an answering  submission which is timely received subse quent to 
the  docketing of the case involving the  ex par te submission w hich it  answers.  

Signed th is 16th day of Septem ber 1963, in the City of Chicago, Illino is. 
Te rri toria l Committees for the  Nation al Rai lroad Adjustm ent Boa rd :

Eastern Committee for the N.R.A.B.,
By: (Signed) J. J. Gaherin, Chairman.

Western Committee for the N.R.A.B.,
By: (Signed) E. H. Hallmann, Chairman.

Southeastern Committee for the  N.R.A.B., 
By:  (Signed) C. A. McRee, Chairman.

Territorial Committees for the  N.R.A.B., 
By:  (Signed) J. E. Wolfe, Chairman.

Commit tee represen ting  Labor Organiz ations Particip ating  in Th ird  Division, 
N.It .A.B .:

(Signed) C. L. Dennis , G.R.A.,
Grand President,  Brotherhood of Ra ilw ay  and Steams hip Clerks, Freight  

Handlers, Express  and Sta tion Employees.
(Signed) H. C. Crotty,

President, Brotherhood of Maintenance of Way Employees.
(Signed) G. E. Leighty,

President, The Order o f Ra ilroad Telegraphers.
(Signed) J esse Clark,

President, Brotherhood of Railroad  S ignalmen.

Exh ibit M
Nature of awards of the 1st division, Nat iona l Railroad Ad jus tmen t Board, 

1931, to Apr. 30 ,IOC,5

C ale ndar ye ar
D en ie d, 

re m an ded  or  
di sm isse d

Sust ai ned , 
co m pro m is ed  oi 

co nd it io nal
T o ta l

1934 ______ ___________________________________________ 6 27 33
1935___________ ___________________ ______ _____________ 237 484 721
1936 ___________ ___________ ____ ___ ________ _________ > 274 2 594 868
1937 ______________ __________________ ________________ 176 632 80S
1938 ............................................. ...................- ................... - ............ 267 923
1939 ............................................ ............. ......... - ...................... 362 741 1,103
1940 . - ______ ______ ______ __________________ 343 587 930
1941 _____ ____ _________________________ 272 659 931
1942 ............................................................................... .................... 457 813 1.270
1943 .................................... - ____ _______________ 525 817 1,342
1944 ______ ___________ ______ _____________ 504 689 1,193
1945_________ _________ ________________ ______ ________ 344 473 817
1946 ................................ .................- ..................... ............ 74 99 173
1947________ ____________________ _________ _______ ____ 421 340 761
1948 _______________________________________ 389 293 682
1949 . _______ ______ ________ _________________ 388 236 624
1950 . ____________ ______________ ____ __________ 641 336 977
1951 ______________ ______________ _____ - ............... - ____ 649 256 905
1952................................. ................. ................................................... 681 213 894
1953 .  . _________________ ______ ____ _____ ________ 459 138 597
1954 ________ ___________ ______ ____________ ______ 279 66 345
1955 . .  ______________________ _____ ___________ 361 72 433
1956 .  _______________________________________ 551 75 626
1957 ______________ ______ ____ ______________ _______ 525 87 612
1958............. ............... ............... .....................- _____ ___________ 376 81 457
1959______  _________________ ________ ______ ______— . 280 86
1960 . .  . _______________ ______ ________________ 311 55 366
1961 . _______________________________________ 255 67 322
1962 .  . ____ ____ _____ _______________________ 113 50 163
1963__________ __________ _____________________________ 115 44 159
1964 ______________________________________________ 80 48 4 128
1965 3 ....... ................. . ....................... - ............................................. 73 26 99

G ra n d  t o ta l.................. T .............................. - .....................  > 10,788 2 3 9,840  > 2 3 4 20,628

1 In c lu des 2 le tt e r  aw ard s  n ot as sign ed  a w ard  n u m b e rs .
2 In cl udes  5 le tt e r aw ard s  n ot as sign ed  a w ard  nu m b ers .
3 I nc lu des 6 le tt e r aw ard s no t as sign ed  a w ard  n u m b e rs .
4 In cl udes  2 aw ard s  o n 2  d if fe re nt  do ck et s.
3 C ove rs  4 m o n th s,  J a n . 1,1965 , th ro ugh  A pr.  30 .196 5. 

49-9 96—65------- 11
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E xh ib it  N
May 19,1949.

Memorandum

Th e ch ie f ex ec utive off ice rs of th e five  oper at in g  or ga ni za tions an d th e  th re e  
re gi on al  ca rr ie rs ’ co m m it te es  fo r th e N at io na l R a il ro ad  A dj ust m en t B oar d a re  
ag re ed  on th e  fo llow in g p ro ce du re  :

Two su pp le m en ta l board s of fo ur me n ea ch  w il l be  se t up  under  th e  p ro vis io ns 
of  Se cti on  3 F ir s t (w ) of th e Rai lw ay  Lab or  A ct  w ith au th ori ty  to  hand le  
ca se s now o n t he  doc ke t o f t he  F ir s t Divi sio n of  t he N at io nal  R ai lroad  A dju st m en t 
Boa rd , as sign ed  to  th em  by such  F ir s t Div is ion,  an d such  ad dit io nal ca se s as  
may  be ass ig ne d to  th em  by suc h Di vis ion , as  h e re a ft e r prov ided . One  b oar d sh al l 
co ns is t of  one re p re se n ta ti ve  each  ap po in te d by th e  Bro th er ho od  of Lo co mot ive 
Eng in ee rs  an d B ro th er hood o f Lo como tive F ir em en  an d En gine men , and tw o re p­
re se nta tives  ap poin te d  by th e C ar ri er s.  Th e o th er bo ard sh al l co ns is t of  one 
re pre se nta ti ve ea ch  ap poi nte d by th e O rd er  of R ai lw ay  Con du ctor s an d B ro th er­
hoo d of  R ai lr oad  Tra in m en , an d two re pre se n ta ti ves ap po in te d by th e  C ar ri ers .

I t  is  un de rs to od  th a t  t he  mem be rs of  s uc h boa rd s may  be ch an ge d fr om  ti m e to  
tim e.  R epre se nta tives  from  an y ra il ro ad  in vo lv ed  in  ea se s as sign ed  to  su ch  
bo ar ds  m ay  b e a ppoin te d  as  boa rd  mem be rs to  h and le  cas es  co mi ng  f ro m th a t ra il ­
ro ad  and  m em be rs  m ay  b e c ha ng ed  f ro m tim e to ti m e as th e ca se s i nv olve  d if fe re nt 
ra il ro ad s.

In it ia lly , in  as si gnin g ca se s to  su ch  su pp le m en ta l bo ards , th e F ir s t D iv is ion 
sh al l as sign  ca se s w hi ch  ha ve  no t bee n ce rt if ied fo r ap po in tm en t of  a re fe re e in ­
vo lvi ng  an y ra il ro a d  sy stem  whe re  te n or  mor e ca se s a re  on th e  do ck et  as  of 
th e  dat e of  th e  ap poin tm ent of  s uc h su pple m en ta l bo ar ds , inv olving  emp lyo .vees 
re pr es en te d by e it her or bo th  of  th e O rg an iz at io ns on  ea ch  bo ard re sp ec tive ly . 
Exa m pl e:  I f  th e  “A ” ra il ro ad  ha s seven ca se s in vo lv ing th e B of  L E an d fo ur 
ca se s inv olving  th e B of  L F  & E th ey  will  be as si gn ed  to  th e su pp le m en ta l bo ar d 
on  whic h re p re se n ta ti ves of  thos e tw o org an iz at io ns se rv e.  The  sa m e ex am pl e 
is  app lic ab le  to th e  O R C  and B of R  T.

T her ea ft er , fr om  ti m e to  tim e th e F ir s t D iv is io n sh al l as sign  to  su ch  su pp le ­
m en ta l bo ar ds  c as es  in vo lv ing a ra il ro ad  sy stem  w he ne ve r te n or m or e ca se s are  
dockete d, in  th e  s am e m an ner  as de sc ribe d in  th e  p re ce di ng  p ar ag ra ph.

Ca ses w he re  th e  in te re s t of  an  org an iz at io n no t re pr es en te d on su ch  su pple ­
m en ta l bo ard is  ass e rt ed  by ei th er  part y  or by  a  mem be r of  th e  F ir s t Div is ion,  
sh al l be re ta in ed  by th e  F ir s t Div is ion an d sh all  no t be as sign ed  to  su ch  su pp le ­
m en ta l b oa rd .

I t  is  ag re ed  th a t su ch  su pp le m en ta l bo ar ds  sh all  be  es ta bl ishe d fo r a pe riod  
of  one ye ar , and th e re a ft e r su bj ec t to  te rm in ati on  upon  re ques t o f th e  ch ie f 
ex ec ut ive off icer s of  th e  five op er at in g org an iz ati ons or th e th re e  re gi on al  c a rr ie r 
co mmitt ee s u po n n in et y  day s’ no tice.

A. J oh ns to n,
Gra nd  C hi ef  En gine er , B ro th er hoo d of  Loc om ot ive Eng in ee rs .

D. B. R obertson,
In te rn ational P re si den t,  Bro th er ho od  o f Loc om ot iv e F irem en  an d Eng in em en .

II . W.  F raser (R O H ),  
Pre side nt , Ord er  o f R ail w ay Con du ctor s.  

--------- Mack en zi e,
A ss is ta nt Pre side nt , Bro th er ho od  o f Rai lroa d Tra in m en .

II . J.  Glover,
Pre side nt , Sw it chm en 's  Un ion  o f N or th  A m er ic a.

H. A. E no ch s,
Cha irm an , E ast ern  C om m itt ee  fo r  th e N ational R ai lroa d A d ju st m en t Boa rd .

D. P. Loo mis ,
Ch airm an , W est ern  C om m it te e fo r  th e N ational  R ail ro ad A d ju st m en t Boa rd .

Ch airm an , Sou th east ern  Com mitt ee  f o r  th e N ational Rai lroa d A d ju st m en t 
Bo ard.

W it ness : F rancis A. --------- ,
Cha irman , N at io na l M ed ia tio n Boa rd .
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E x h ib it  O
May 20,1949.

P re ss  R elease

Two far -rea ching agree ments were signed in Chicago today  between  the chief  
execu tives  of the  five s tan dard organiza tions represen ting  practic ally all tra in  
and  engine  service employees and  rep resentativ es of all the  class  I car rie rs in 
the  country. One agreem ent prov ides  for  the crea tion of two boards to supple­
men t the Fir st  Division of the  National  Railroad Adjustmen t Board, and the 
second agr eem ent provides for changes in procedure before th at  Board. By these 
two agreements, it is confidently expected that  the  tremendous backlog of griev­
ance  cases presently pending will be dissipated. This  backlog of grievances  has 
been a con stant source of friction in the rai lroad indust ry for  more t han 10 years, 
and  has  been the  cause  of freq uent th reats of inte rruption to rai lroad service.

The Nation al Mediation  Board commends  the parties  for  this major  contribu­
tion to amicable  labor  relat ions,  because it proves once again th at  there is no 
subs titute  for  true collective bargainin g.

E x h ib it  P

Number of awards of the regular and supplemental boards. National Railroad 
Adjus tment  Board, 191/9 to Apr. 30, 1965, F irst  Division

Y ea r R eg ul ar
bo ar d

S up p le m en ta l
board ,

en gin ee rs -
fi re m en

S upple m en ta l 
bo ar d,  con-  

duct ors -t ra in - 
m en

T o ta l su pp le ­
m en ta l boar ds,  
E . A F . and  

C . & T .

T o ta l

1949_____ ____ ________ 461
186
298
359
332
81

1
185
195
137
61
18

10
328
248
268
58

11
513
443
405
119

472
699
741
764
451
99

1950. .................. ..
1951__________________
1952. _____________
1953___________  ____
1965 » . . . ............................

T o ta l.......... ........... 1,717 597 912 1,491 3,226

1 C ov er s 4 m o n th s , J an . 1, 1965, th ro ugh  A pr.  30, 1965.

N o t e .—S u p p le m en ta l bo ar ds be ga n oper at io n  i n  O ct ober 1949, a n d  d is con ti nued  o pera ti on  in  M arch  1953. 
T h e  fi re m en ’s s upp le m en ta l boar d  be ga n o pera ti on  i n  M ar ch  1965.

E x h ib it  Q

B rotherhood of Locomotive E ng ineers  

B rotherhood of Locomotive F irem en  & E ng inem en  

Order of R ai lw ay  Conductors

Brotherhood of R ailroad Tra inme n

Sw it ch m en ’s Uni on  of North America

December 22. 1932.
Messrs. L. W. Horning, cha irman, Ea ste rn  Committee for  t he  Nat ional Rai lroad 

Adjustme nt Bo ard; D. P. Loomis, chairman, Western Committee for the 
National Rai lroad Adjustment Boa rd ; W. S. Bake r, cha irman, Sou thea stern 
Committee for  the National  Ra ilro ad Adju stment Board.

D ear S irs  : On May 19. 1949, rep resentativ es of the  Eas tern , Western and
Sou theaste rn Ca rriers ’ Commit tee for  the  Natio nal Rai lroad Adjustm ent Board 
and  representa tives of the Brotherhood of Locomotive Engineers, Brotherhood of 
Locomotive Firemen  & Enginemen,  Ord er of Railway Conduc tors, Brotherhood
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of Railroad Trainmen and Switchmen’s Union of North America entered into an 
agreement providing, in p art , th a t:

“Two supplemental boards of four men each will be set up under the provi­
sions of Section 3 F irs t (w) of the  Railway Labor Act with authority to handle 
cases now on the docket of the First Division of the National  Railroad Adjust­
ment Board, assigned to them by such Division, as hereafte r provided * *

Please accept this as notice of our desire to terminate this agreement in its 
entire ty in accordance with the terms of the last paragraph thereof.

Very t ruly yours,
J .  P .  P lI IE L A S ,

Grand Chief Engineer, Brotherhood of Locomotive Engineers.
D. B. Robertson,

President, Brotherhood of Locomotive Firemen <£ Enginemcn.
R. O. Hughes,

President, Order of Railway Conductors.
W. D. Kennedy,

President, Brotherhood of Railroad Trainmen.
II . J.  Gibson ,

President, Switchmen's Union o f North America. 
cc : Chairman, National Mediation Board.

Exhibit R
Chicago, III. , March Jf, 1953.

Hon. Francis A. O’Neill.
Chairman, National Mediation Board,
Washington, D.C.

Dear Sir : Referring to the supplemental boards assisting the Firs t Division 
of the National Railroad Adjustment Board, which supplemental boards were 
set up under agreement dated May 19, 1949, between the Eastern, Western and 
Southeastern  C arriers’ Committees for the National Railroad Adjustment Board 
and the Brotherhood of Locomotive Engineers, Brotherhood of Locomotive Fire­
men & Enginemen, Order of Railway Conductors, Brotherhood of Railroad  
Trainmen and the Switchmen’s Union of North America :

As you know, the five brotherhoods served notice on December 22, 1952. in 
accordance with the last paragraph of the  agreement refer red to above, of their 
desire to terminate the agreement in i ts entire ty which we understand to mean 
tha t the supplemental boards will go out of existence on March 22, 1953.

Various rumors have reached us tha t the main objection which the brother­
hoods have to the supplemental boards is the setup for a revolving ca rrier  mem­
ber on each supplemental board and tha t if the carr iers  were willing to change 
tha t arrangement and place two permanent members on each supplemental board 
tha t the difficulty might be adjusted. ,We discussed thi s matter with you and 
you undertook to ascertain  whether there was any foundation for such rumors. 
On March 2 you advised Mr. Loomis by telephone tha t the brotherhoods were 
unwilling to continue the supplemental boards under any circumstances.

This whole matte r has been considered by the Eastern, Western and South­
eastern Carriers’ Committees for the National Railroad Adjustment Board and 
we are authorized to advice you tha t the carriers are  willing to change the 
arrangement for a revolving carr ier member and to put two permanent carr ier 
members on each supplemental board. We are also authorized to advise you 
that the carriers are willing to consider any o ther reasonable arrangement which 
would continue the supplemental boards in force and provide for the more prompt 
and expeditious handling of contract and grievance disputes.

For the calendar year 1952 the First Division and the supplemental boards 
rendered 894 awards, 497 of which were made by the  Fir st Division and 397 by 
the supplemental boards. The result of abolition of the supplemental boards 
can only mean mater ially cutting the productivity on Fir st Division awards.

The Railway Labor Act of 1926 provided fo r the setting up of boards of ad­
justment by agreement and various regional boards were set up. The objection 
raised to these boards, however, was th at there  was no way to break a deadlock 
when the carrier  and employee members failed to agree on a decision.
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The 1934 amendments took care of thi s by creatin g the  National  Rai lroa d 

Adjustme nt Board  and  by prov iding that  when the ca rr ie r and employee mem­
bers could not agree on a decision, a refe ree would be either selected by the 
pa rti es  or appoin ted by the  Nat iona l Mediat ion Board.  .It should  be noted th at  
the se amendments were sponsored by the employee orga niza tions and the  act  
was  passed and the  National  Rai lroad Adjustm ent Board  was created. The 
act, however, stil l lef t open the  opportunity to agre e on regional or system 
boards.

In  presentin g the 1934 amen dmen ts to the  Senate Commit tee on In ters ta te  
Commerce on April 13, 1934, Mr. George H arr ison, speaking  for  th e 21 standard 
rai lway labor orga niza tions including the five ope rating organ izatio ns, dis ­
cussed the organiza tions’ reasoning for  desi ring  the creatio n of the Nat ional 
Railro ad Adjustment Board. He  pointed out th at  the  proposed amendments  
lef t it open to the par tie s to agree on system or regio nal boards or any other 
sat isfactor y method of disposing of dispu tes but  that  if  they did not ente r into 
such agreements  the mac hine ry of the Nat ional Board would have to be used.

At pages 34 and 35 of the  report of hearing s before the Senate  Committee  
on Inter sta te  Commerce, Mr. H arr iso n had this to say :

“Mr. Harrison. That is right.  In othe r words, we want to set up something 
that  will be available, and  hope th at  the  partie s will get together and esta blish 
something  in its place.

“We have had experience fo r 14 years  under these boards, and we hope th at  
the  committee will give us thi s nat ional board, because if it  is not approved and  
put into  the law, we will be un able  to work out sat isfactor y machinery  by m utual 
agreemen t. The only reason we will be able to agree on other machinery is 
because we have this  board set  up by law that  we can go to if we can't get an 
agreeme nt on something else. I t  is a very  troublesome  problem and I just wan t 
to make  this  observ ation: These railway labor organiz ations have alwa ys op- 
l>osed compulsory determ ina tion of the ir controvers ies. We have lived a long 
time and  got a lot of exper ience,  and  we know th at  these minor cases that  de­
velop out  of contrac ts that  we make  freely, and  which we have the right and 
privilege  of enter ing into  and  have  something to say about their terms , we are  
now ready to concede t ha t we can risk  having our grievanc es go to a board  and 
get them  determined,  and  th at is a cont ribution that  these organiza tions are  
will ing to make.

“I ju st  want to tie  this  t ail  on to that  kite,  if I may express  i t that  way, that  i f 
we are going to get a hodgepodge arrangeme nt by law ra ther  than what is 
suggested  by this  bill, then  we don’t want to give up th at  righ t, because  we 
only give up the right because we feel th at  we will get a measure  of just ice  by 
thi s machinery that  we suggest her e.”

Certai nly  it was the understand ing  and clea r int ent  of Congress  th at  the pro­
cedures set up in the 3934 a ct should be followed in the adjus tment of gr ievance 
and  con tract disputes.

At the  meetings between ca rr ie r and organiz ation rep resentativ es conducted 
in Wash ington unde r the ausp ices  of the National  Mediation Board on Novem­
ber 19 and  December 10, 1952, the re was cons idera ble discussion of the Fi rs t 
Divis ion situation and possible methods of dispos ing of a large number of 
grievance and  con trac t disputes involving operating employees. Car rie r rep re­
sen tat ive s suggested that  the  quickest  and most expeditious way to dispose of 
these disputes  and provide sat isfactor y hand ling  was to agre e on special  or 
system boards of adjustment on rail roa ds which  have unsettl ed con trac t and 
grievance disputes. However, a t lea st some of the  organiz ation represe ntat ives  
sta ted  th at  they had no au thor ity  to agree  on such a meth od of disposing of 
these dispu tes.

Therefore, the result of the notice served by the  brothe rhoods on December 22, 
1952, is to mater ially reduce th e a bil ity  of the  Fi rs t Division  of the National Ra il­
road Adjustm ent Board  to expeditiously hand le these disp utes with out  creatin g 
any  altern ative  method for  th ei r disposition. While the  organization  repre­
sen tat ive s stat ed th at  they would recommend special  or system boards, reports  
reaching us from a number of properties indicate  th at  the organiza tions have 
declined to adopt that  method on such propertie s for  disposing of such disputes.

We wish to point out  th at  con tracts  in many  outs ide indust ries include a 
grievanc e procedure with  provision  for an impartia l ar bi trat or  or umpire to
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decide disputes under the  cont ract . Fur thermore, the  Dominion of Can ada  
has by nationa l ac t outlawe d strikes  over con trac t disp utes  and has provided 
by law that  all such disputes must be disposed of witho ut stoppage of work. 
As previously pointed out, th at  was also the int ent  of the  1934 amendments to 
the Railway Labor Act.

In our opinion the re is never any excuse for  a str ike  over a contract  or 
grievance dispute . We do not  believe th at  either side  has  unlim ited rig ht to 
ins ist  that  its in ter preta tio n of a con trac t is the  correct one and to seek to 
enforce it by the use of economic strength . It  is en tire ly in keeping with  the Amer­
ican system that  when the pa rti es  cannot  ag ree on the  p roper d isposition of such 
dispu tes, an umpire should decide  them.

I t is our considered view th at  in the absence of the  adoption of some al te rna­
tive  method for the  disposit ion of contrac t and grievanc e disputes, the  Supple­
mental  Adjustment Board s should be continued and,  as  sta ted  above, we are  
willing to make any  reasonable arrangemen t which wil l perm it their  con tin­
uance. If  there are  any add itio nal  efforts which the  Nat iona l Mediation Board 
can  make in this connection , we believe it is ent irely p rop er that  the Board  do so. 

Yours very truly,
(Sig ned) H. E. J ones,

Chairman, Eastern  Committ ee for  the National  Rai lroad Adjus tment  Board.
(Signed) D. P. Loomis,

Chairman, Western Com mittee for  the National Rai lroa d Adjus tment  Board.
(Signed) W. S. Baker,

Chairman, Sou theastern  Commit tee f or the National Railroad Ad jus tment  
Board.

Copy to:  Mr. J. P. Shields , gran d chief engineer, Brotherhood of Locomotive 
Engineers, Cleveland, Ohio; Mr. D. B. Robertson, pres iden t, Brotherhood of 
Locomotive Firemen & Enginemen, Cleveland, Ohio; Mr. R. O. Hughes, pre si­
dent , Order  of Railway  Conductors, Ceda r Rapids. Io w a; Mr. W. P. Ken­
nedy, president, Brotherh ood  of Rai lroad Trainmen, Cleveland, Ohio; Mr. A. J. 
Glover, Inte rna tional  Pre sident , Switchmen’s Union of Nor th America, Buffalo,
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Stateme nt  of W. S. Macgil l, Chair m an . Sou th ea stern Carr iers’ Confere nce
Com mitte e and  Cha ir m an , Southeas tern Com mi tt ee  for th e  Nation al
R ailroad Adj us tm en t B oard

My na me is W. S. M acg il l; I am  ch ai rm an  of th e  Sou th ea st er n C arr ie rs ’ 
Co nferen ce  Com mitt ee  and  th e  South ea st er n Com m itt ee  fo r the N at io na l R a il ­
ro ad  A dj us tm en t Boa rd , w it h  headquart ers  in  Ch ica go , Il l. My reside nc e is 
in  F a ir fa x  C ou nty,  Va.

D ur in g th e past  39 years , I ha ve  been em ployed  in  th e ra il ro ad in dust ry  
as a lawye r an d la bor ad vis er -n eg ot ia to r.  D uring th is  pe rio d,  I ha ve  ob­
se rv ed  th e op er at io ns of  th e  N at io na l R ai lr oad  A dju st m en t Boa rd  from  th e 
tim e it  was  cr ea te d by th e  1934 am en dm en ts  to  th e R ai lw ay  La bo r Ac t, ov er  
30 years  ago (J u ly  21, 19 34 -04) . I ha ve  pr ep ar ed  su bm ission s of di sp ute s 
fo r de cis ion by th e vari ous di vi sion s of  th e B o a rd ; ha ve  ap pe ar ed  pe rs on al ly  
be fo re  th e d iv is io ns; an d ha ve , sin ce 1950. se rv ed  on var io us co mm itt ee s re p­
re se nting  th e ca rr ie rs  in  adm in is te ri ng  th e oper at io ns an d act iv it ie s of th e 
Boa rd .

D ur in g th e pe riod  1900-03,  I se rv ed  as  C ha irm an  of  th e  E ast ern  Co mmitt ee  
fo r th e N at io na l R ail ro ad  A dj us tm en t Boa rd , an d ac tive ly  part ic ip at ed  in  
th e  pl an ni ng  an d ex ec ut io n of  th e pr og ra m  now in  oper at io n on th e th ir d  d i­
vi sion  t o el im in at e th e ba ck lo g of  pen ding  d ispu tes.

D ur in g th e yea r A pr il 190 3-04 , I se rv ed  as  ch ie f adm in is tr a ti ve officer of 
th e  A dj us tm en t Boa rd  fo r th e  ca rr ie rs . T hi s as si gnm en t ha d fo r it s ch ie f 
pu rp os e th e fo rm ul at io n of  w ay s an d mea ns  to  im pr ov e th e effi ciency an d 
econom y of  op er at io ns  of  a ll  fo ur di vi sion s o f th e B oa rd . D ur ing th a t ye ar , 
I ga ve  a gr ea t de al  of  ti m e an d st ud y to  th e  pr ob le m s of the Boa rd —p a r­
ti cu la rl y  th e ba ck log s of  th e  F ir s t an d T hird  D iv isi on s.

As ha s been dem onst ra te d  by ot he r w itn es se s on  beh al f of  th e carr ie rs , 
th e  bi lls  pe nd ing be fo re  th e  co mm itt ee  wou ld  no t, in  our judg m en t, op er at e 
to  co rr ec t or  even  im pr ov e th e ba ck log prob lem . In  fa ct , they  prob ab ly  
wou ld  ag gra vat e th e si tu a ti on . Ho we ver, it  is  no t my  pu rp os e in th is  s ta te ­
m en t to  de al  w ith th e  ba ck lo g prob lem  as  such , nor to  di sc us s poss ibl e so lu ­
ti ons to  it,  sin ce  th is  has  be en  do ne  by o th ers ; I w ish to  br in g to th e a tt en ti on  
of  th e  co mmitt ee  ce rt a in  of th e co nst itu tional  an d o th er leg al ob ject ions  to 
th e  pe nd in g bi lls  a s d ra ft ed .

H.R . 701 wo uld am en d th e  R ai lw ay  Lab or  Ac t to  re qu ir e  a ca rr ie r to “joi n 
in  an  ag re em en t” est ab li sh in g  a spec ia l boa rd  of  ad ju st m ent w ith  30 day s 
a f te r  th e un ion m ak es  a w ri tt e n  re qu es t fo r a sp ec ia l bo ar d.  Th e ju ri sd ic ti on  
of th e  bo ard wo uld  be  de fin ed  by th e ag re em en t est ab li sh in g th e bo ard,  an d 
th e  bo ard is to  be co mpo se d of  one  labo r mem ber, on e ca rr ie r mem ber, an d 
a  neu tr a l mem be r se le ct ed  by  th e par ti es  or  ap po in te d by th e N at io na l M ed ia ­
tion Boa rd  in th e  ev en t of a de ad lock . The  aw ard  of  th e  bo ard is to  be fin al 
an d bi nd ing an d en fo rc ib le  in  th e U.S.  d is tr ic t co urt s.  T his  la tt e r pr ov is ion 
in  my  op ini on  ad ds  no th in g  to  sect ion 3, sec ond, of  th e R ai lw ay  Lab or  Ac t, 
in as m uc h as  th e Su pr em e C ourt  has  re ce nt ly  he ld  th a t th e  aw ar ds of  boa rd s 
volu n ta ri ly  es ta bl ishe d under th e  pr ov is ions  of  th is  se ct io n are  now en fo rc ib le  
in  th e  Fed er al  co ur ts . Se e M ac hi ni st s v. Cen tral  A ir li nes , In c. , 372 U.S . 0S2 
(190 3) .

II .R . 701 di ffer s fr om  H .R . 700 only in so fa r as  th e  la tt e r  bil l wo uld  al lo w 
e it her th e ca rr ie r or  t he unio n to re qu es t a  spe ci al  b oa rd .

The se  tw o bi lls  hav e a t  le as t tw o un de si ra bl e fe a tu re s.  F ir st , th ere  ap pea rs  
to  be no w ay  th a t th e p a rt y  re qu es tin g a sp ec ia l boar d  could  ju dic ia lly  en fo rc e 
th e pr ov is ions  of  th e  bil ls  w hi ch  re quir e th e o th er p a rt y  to  ente r in to  an  ag re e­
m ent es ta bl is hi ng  su ch  a bo ar d.  If  th e part ie s ca nnot re ac h an  ag re em en t on 
th e  ju ri sd ic tion  of  th e board  or  on th e o th er pr ov is io ns  which  wo uld  no rm al ly  
go in to  an  ag re em en t to  a rb it ra te , a co urt  co uld not o rd er one  side  to  ac ce de  
to  th e  d es ires  o f th e oth er , nor could  it  d ic ta te  th e  te rm s of th e  co ntr ac t cr ea ting  
th e  bo ard.  To do so  w ou ld  be to  go beyo nd  th e pr ov is io ns  of th e bil ls.

Th e gr av ity of  th e  pr ob lem wh ich  wou ld  co nfr on t th e  ra il ro ad  in dust ry  im ­
m ed ia te ly  upon  th e pas sa ge of  su ch  an  am en dm en t become s even mo re  appare n t 
w he n it  is re al iz ed  th a t in  th is  in dust ry  th e em ploy ee s a re  re pr es en te d by som e 
23 un ions  nat io nal  in  sco pe . I t  is no t un like ly  th a t if  su ch  a bi ll be came law 
a sing le  ra il ro ad, no m a tt e r ho w sm all , wou ld  fa ce  th e  ne ce ss ity  of  a tt em pti ng  
to  ne go tiat e se para te  sp ec ia l bo ar d ag re em en ts  w ith no t one or  tw o bu t m an y 
un ions . I t see ms  ob viou s th a t a m ul tipl ic ity of  bo ar ds,  ev en  as su ming appro ­
p ri a te  ag re em en ts  co uld be  re ac he d,  on a sing le  ra il ro a d  wou ld  pr od uc e ch ao tic
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conditions,  excessive costs, and  fu rthe r complicate  the  grievanc e handling proc­
esses. This situatio n on a single rail road, of course, would be multiplie d by 
the  number of rai lroads  compris ing the  industry, inevitably leading to con­
fusion, conflicting decisions, nonuniform ity of handl ing, and  a  breakdown of the 
body of princ iples  and prec edents which  have been developed in this industry 
und er existing grievance machinery.

Secondly, since there appears  to be no means to enforce the  requ irem ent that  
on un ila ter al demand the pa rti es  will  “ente r into an agreem ent” to estab lish 
a specia l board , it  is conceivable th at  a union might engage  in a str ike  o r othe r 
form of economic activ ity at  the  end of 30 days to coerce the ca rr ie r into “agree­
ing” to the  type of special boa rd desir ed by the union. This possibility is 
compounded by the large num ber of unions  holding represent ation rights, each 
of which would have its  own priva te int ere sts  to pursue.

Section 3 of the Railw ay Labor Act was designed to preven t inte rruptio ns 
to commerce resu lting from disp utes over con trac t int erp ret ati ons or grievances, 
and  the  cou rts have applied  this  section so t ha t unions cann ot str ike over these 
dispu tes. Once the  dispute is sub mitted to the  Adjustmen t Board , a strike 
over the  dispute is unlawful, and the  Federal  courts will issue an injunction  
to pro tec t the  jurisdict ion of the  Adjustme nt Board.  (Bro therhood of Railroad 
Trainmen v. Chicago R.  tf I.R . Co., 353 U.S. 30 (1957)). Once the  Adjustment 
Board issues an award, the union  can not  lawfully str ike  to enforce or vary  the 
term s of the  award. Brotherhood of  Locomotive Engineers v. Lou isvi lle rf Nash­
ville  R . Co. (373 U.S. 33 (1903)). The reason ing which was  applied in Chicago 
River and Louisvil le <£• Nashvil le would also prevent a str ike  over  a grievance 
af te r it was  subm itted  to a special ad jus tment  board. However , if II.R. 701 or 
706 were  passed and the unions asser ted  the right to str ike  to force a relu ctant 
ca rri er  into “agree ing” to the  unions ’ demands on the creatio n an d/ or  jur isd ic­
tion al scope of a special board, more  litigation and uncerta inty would un­
doubtedly res ult  under this  new pa ragraph of section 3 of the  act.  Nei ther  the 
public interest in uninte rrupted ra ilr oa d tran spo rta tion, nor  the intere st of 
rai lroad employees and the rai lro ad s themselves  in prom pt dete rmination of 
disputes  as  to inte rpreta tion and app lica tion  of agreements, would be protected .

Since the  ac t now allows the  pa rti es  to crea te sjiecial boards when there is a 
voluntary  ag reem ent to do so, the proposed amendments  seem to ad d nothing con­
structiv e, bu t do raise the poss ibili ty of coercive action to force  a n agreement  to 
create  a spec ial board.

II.R. 704 would amend section 3, f irs t (m ), of the Railway  Lab or Act by s tri k­
ing t ha t por tion of  the act which  exem pts money awards from the final and bind­
ing provisions o f the  act. The amended section would re ad :

“The aw ard s of the  several divisions of the Adjustm ent Board sha ll be stated 
in writ ing.  A copy of the award s sha ll be furnished to the  respectiv e par ties  to 
the  cont roversy, and the awards sha ll be final and  binding upon both  par ties to 
the  dispu te. In case a dispute ari ses involving  an int erp ret ation  of the award, 
the  division of the Board upon req uest of either party  sha ll in te rp re t the award 
in the l igh t of the dispute .”

The final and  binding provis ion in the  present act cann ot be read alone, but 
must be read  in conjunction wi th sect ion 3, fi rst  (p), which provides:

“I f a ca rr ie r does not comply wi th an orde r of a division of the Adjus tment 
Board wi thin the  time limi t in  such order, the peti tioner, or any person for  whose 
benefit such order was made, may file in the  dis trict cou rt of the  United  States 
for  the  d ist ric t in which he resides or  in which is located the  p rinc ipa l operat ing 
office of the  ca rrie r, or through which the c ar rie r operates, a peti tion  setting f orth  
briefly the causes for  which he claims relief, and the  orde r o f the  d ivision of the  
Adjustme nt Board in the  premises. Such suit  in the  distr ict  c ourt of the  United 
Sta tes  shal l proceed in a ll respects as  oth er civil suits,  excep t that  on the  tr ia l of 
such sui t the findings and order of the division of the Adjustment Boa rd shal l be 
prim a fac ie evidence  of the  fac ts therein state d, and except th at  the peti tioner 
shall not be liab le for costs in the  d is tri ct  court  nor  f or cost s a t any subsequent 
stage of the  proceedings, unless they  acc rue  upon his appea l, and  such costs shall 
be paid  out of the  appropriat ion  for  the expenses of the cou rts of the United 
State s. If  the  peti tioner sha ll finally prevail he sha ll be allowed a reasonable 
attorn ey’s fee. to be taxe d and collec ted as a part of the costs  of the suit.  The 
dis trict court s are empowered, und er the rules of t he cou rt governing action s at  
law. to make  such order and enter  such judgm ent, by writ  of mandamus or o ther­
wise. as may he ap propria te to enforce or set aside the  o rder of the  divis ion of the  
Adjustm ent Board.”
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The  courts have held th at  the “final and bind ing” sta tus of an  award  cannot 
be tak en lite ral ly since sectio n 3, first  (p) , provides that  the award  can be en­
forced only throu gh a cou rt proceeding in which the  award is merely priina facie 
evidence of the fac ts the rein sta ted.  (Washin gton Terminal Co. v. Boswell 
(O.A.D.C., 1941) 124 F. 2d 235, affirmed by equally  divided court, 319 U.S. 732; 
Thomas  v. New York, Chicago d St. Louis  R. Co., (C.A. 6, 1950) 185 F. 2d 614; 
Brotherhood  of Railway  Clerks v. Atlant ic Coast L ine R.R . (C.A. 4, 1958 ) 253 F. 
2d 753 ; Dahlberg v. Pittsburgh d L.E .R. Co. (C.A. 3, 1943) 138 F. 2d 121; Brother ­
hood of  Railroad Trainmen v. Louisvil le and Nashvil le R.  Co. decided by the  
Fi fth  Circ uit Court of Appeals, Ju ly  9, 1964, 334 F. 2d 79 (1964), cert, denied 13 
Law. Ed. 2d 345.)

In  the L. d N. case, th e enfo rcem ent of a  Board aw ard  w as involved. Davis, a 
member of the t rainmen ’s organ izat ion, was discharged  for his pa rt in a rear  end 
collision. He processed his grievance to the first  division of the  Adjustment 
Board, which, with  a refe ree par tic ipa ting, ordered him reins tat ed  with  back pay. 
The  r ail road  refused to comply, and  enforcement was sought und er section 3, first 
(p ),  of the  Railway Labo r Act. The  Brotherhood filed a motion for summary 
judg men t, in p ar t seeking im med iate  enforcement of tha t p ar t of the aw ard orde r­
ing Dav is’ reins tatem ent, bu t this was denied. The dis tri ct cou rt ordered a  tri al 
de novo on the meri ts of the aw ard and a ju ry found for th e rai lroad on the i ssue 
of whether the carrier had been just ified in discharg ing Dav is for cause. In  a f­
firming, the  appea ls cour t sa id in p a r t:

“Appellants first specify as er ro r the  t ria l cou rt's  refu sal to gran t p art ial  sum­
mary judgment enforcing reinstatement without  review on the  merits  by tri al  
de novo. They contend th at  such  a review of nonmoney award s is bar red  by 
45 U.S.O.A. 153(m) : *[T]he aw ard s shall  be final and bind ing upon both par ties  
to the  dispute, except inso far as  they shall conta in a money award .’ A s imila r 
contention has  recently been reje cted  by th is court in Jones v. Central  of  Ga. Ry. 
(No. 20948, 5th Cir.. May 6, 1964), w here a summary judgment  denying a petition 
to enforce an NRAB award  of rein sta tem ent  and back pay was  affirmed. The 
court  the re noted that  long line  of cases which have consistently held that  45 
U.S.C.A. 153 (p), conferrin g jur isd ict ion  on the courts to enforce NRAB awards , 
gives the d istr ict  cour t the  power to conduct a de novo review of nonmoney awards  
of th e NRxVB. We shall  theref ore  only set ou t the reasoning used to a rriv e a t this  
resu lt ra ther  than attempting  to exam ine all of the  cases in the  field.

“The enforcem ent provision, subsection (p ), makes no dist inct ion between 
money awa rds and nonmoney award s. It  refers  gene rally  to ‘an order’ of the 
Board with  which the ca rr ier refuses to comply. If  any  ord er of the Board 
is to be enforced in a dis tri ct  cou rt, the  procedure set forth  in subsection (p) 
must be followed. The pet ition mus t set for th the causes for  which relief is 
claimed as well a s the order of the Board ; the  sui t ‘sha ll proceed in all respects 
as oth er civil sui ts’ ; t he Bo ard ’s order is only to be ‘prim a fac ie evidence of the 
fac ts the rein sta ted ’; and, finally,  the  court may make the  appro priate  order  to 
enforce or set aside  the order. From  these it is appar ent  th at  a tri al  de novo 
on the mer its is contemplated.  (See Thomas  v. New York, C. d St. L. Ry.. 185 
F. 2d 614, 616 (6th Cir. 1950) ; Dahlberg v. Pitt sburgh d L.E. R.R., 138 F. 2d 
121, 122 (3d Cir. 1943).) Although the award of the NRAB is to have some 
probat ive  weight it is not to be legally conclusive even though it  is a nonmoney 
award . (See Washington  Ter minal Co. v. Boswell,  124 F. 2d 235. 243 (D.C. Cir. 
1941), aff’d by an equally divided court , 319 U.S. 732 (1943).) The provision in 
sect ion 153(m) that  a nonmoney award  is to be ‘final and  binding’ obviously 
has some limits—an aw ard  beyond the sta tutory  autho rity  of the  Board would 
not  be binding and no awa rd can  be enforced withou t the  aid  of the  courts, see 
Dahlberg v. Pittsburgh d L.E. R.R ., supra at 122; and constru ing  subsection (m) 
in the  context of the entire  provis ion, including subsection (p ),  ‘final and bind­
ing’ may be taken to mean th at  it is final so long as the re is no effort to enforce 
the  aw ard  under subsection (p)  (see Cook v. Des Moines Union Ry., 16 F. Supp. 
810. 813 ( S.D. Iowa 1936)). ”

A copy of the ful l opinion in th is  case is a ttac hed  as  appendix A.
Therefore, the wording of the  amendmen t proposed in H.R. 704 does not seem 

to change  the  act as it  is now applied. However, it  mus t be assumed that  the 
proponents  of this amendment intended th at  the proposed change would preclude 
a ra ilroad from presenting  a case on the  mer its of a claim in a sui t brought by 
an employee to enforce an Adjustme nt Board a ward. If  th e wording of H.R. 704 
were changed to accomplish the  app are ntly intend ed resu lt, the  r esulting sta tut e 
could work a serious injustice upon th e car rier s.
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The  L.  & A. ca se  from  whi ch  I ju s t qu oted  pr ov id es  a good ex am pl e of the 
ty pe  of  in ju st ic e  to  wh ich  I re fe r.  Ther e th e A dju st m en t B oar d en te re d an  
aw ard  re quir in g  re in st at em en t of  an  em plo yee an d gra n ti ng  a su bsta n ti a l sum 
of  mo ney as hack wa ges . W he n th e  ca se  was  ta ken  to  court  th e  ra il ro ad  was  
v in di ca te d by a ju ry  wh ich  he ld  th a t  di sc ha rg e of  th e  em ploy ee  w as  ju st if ie d on 
th e m er it s,  an d,  ac co rd ingly,  th e  mon ey  aw ar d w as  nu lli fie d.  W it hout co urt  
re vi ew  th is  ra il ro ad  wo uld  hav e be en  comp elled  to  comp ly w ith  an  er ro ne ou s an d 
un ju st if ie d A dj us tm en t B oa rd  d ec is ion.

A no th er  ex am pl e is  th e  re cen t cas e of Bro th er ho od  of R ail ro ad  Tra in men  v. 
D en ve r & R io  Gr an de  Rai lroa d  (33 8 F.  2d  407 (C.A . 10, 1964 ) ce rt , de nied  A pr il 
26, 1965). In  th a t ca se  t he  A dju st m en t Boa rd  h eld th a t th e  c a rr ie r had  br ea ch ed  
th e co lle ct iv e ba rg ai nin g agre em en t by  ch an ging  a st ra ig h ta w a y  ru n  be tw ee n 
te rm in als  t o a tu rn aro und  ru n.  an d aw ard ed  a fu ll  day’s pa y to  ea ch  of  t he  c la im ­
a n ts  ev en  th ou gh  th e cl ai m an ts  had  rece ived  fu ll  pa y fo r th e day s in  qu es tio n,  
so  th a t,  in  eff ect, th e ca rr ie r w as  o rd ere d  to  pa y 2 days’ pa y fo r 1 day 's  wor k 
as  a  fo rm  of  pe na lty . The  court  uphel d  th e B oa rd  on th e  ag re em en t vi ol at io n 
bu t st ru ck  do wn th a t p a rt  of  th e  a w a rd  whic h ca lle d fo r mon ey  pen al ties , g ra n t­
in g on ly  no m in al  da m ag es  be ca us e th e  cl ai m an ts  had  in curr ed  no  actu a l loss . 
In  th e ab se nc e of  th e ri gh t to  re so rt  to  th e  co ur ts  th e  ra il ro ad  wou ld  ha ve  bee n 
re qui re d to  m ak e th e un ju st if ie d penalt y  pa ym en ts  aw ar ded  by  th e  A dj us tm en t 
B oa rd  re fe re e.

In  add it io n  to  th e in ju st ic es  th a t wou ld  flow fr om  a depri vat io n  of acce ss  to  
th e co ur ts , su ch  a prov isi on  in  th e la w  wou ld  be su bje ct  to  ch al le ng e on co ns ti ­
tu ti onal gr ou nd s.  In  Washing ton.  T erm in al v. Bo sw el l,  su pra , th e  c ir cu it  co urt  
co ns id er ed  th e  qu es tio n of  w heth er th e  A dj us tm en t B oar d  pro ce dure  de pr iv ed  
a c a rr ie r of  du e pro cess.  T he  co u rt  no ted  th a t it  ap pea re d th a t th e B oar d’s  
pr oc ed ur e,  view ed  alo ne , di d not  co mply w ith  th e re quir em en ts  of du e process, 
bu t th e  c ourt  w en t o n t o  ho ld  a t pa ge  244 :

“* * * The se  th in gs  wo uld be  im port an t,  if  th e B oard ’s de ci sion s w er e fin al 
in  th e le ga l se ns e an d fo r pur po se s of  en fo rcem en t, a s to e it her fa c ts  or law . 
But , a s has be en  sho wn , th ey  hav e no  su ch  qu al ity.  Tho ug h th e  ef fects  of  an  
aw ard  fa vora ble  to  an  em ploy ee  a re  su bst an ti al , th ey  do  no t co nc lude  th e em ­
pl oy er ’s ri gh ts . Th e Boa rd  ca nno t en fo rc e it s aw ar ds.  T ha t is le ft  fo r th e 
court s to  do . It  can be do ne  only in  a  su it  d e novo . In  th e  s u it  t he  c au se  of ac tio n 
is up on  th e  aw ar d , to  se cu re  it s  e nf or ce m en t. B ut th e part ie s a re  not lim ited  by 
it s pr ov is io ns  in  th e tr ia l.  T he  em pl oy ee  m us t se t fo rt h  ‘the  ca us es  fo r wh ich  
he  cl ai m s re li e f'  an d th e B oard ’s o rd er (45  U.S.C.A. sec.  153, fi rs t ( p ) ). Th e 
su it  m ust  ‘proce ed  in  al l re sp ec ts  a s  o th e r su it s, ’ ex ce pt  th a t th e ord er an d find­
ings  ‘sh al l be  pr im a fa ci e ev iden ce  of th e  fa cts  th er ei n  s ta te d .’ (I b id .)  Th e 
ca rr ie r is  lim ited  in  no  w ay  as to  it s  de fens es  or  th e  ev iden ce  it  may  wish to 
pr es en t. I ts  da y in co urt  in th e  en fo rc em en t su it  is a fu ll  one. T h a t is har dly  
di sp ut ed . The  sh ort  an sw er , th ere fo re , to  th e arg um en t th a t th e  adm in is tr a­
tive pr oc ee di ng  i s w an ting  in du e pr oc es s is  t hat , if  so. th is  i s en ti re ly  im m at er ia l. 
An y fa il u re  in  th is  re sp ec t is  cu re d by  th e fu ll an d co mplete opport unity  wh ich  
th e c a rr ie r is  give n in  th e en fo rc em en t su it  to  m ak e it s  de fe ns e under al l pro­
ced ura l and  su bst an tive guar an te es of th e  C on st itution.”

Al so  i> er tin en t to  th e const it u ti onal qu es tio n is th e fo llo wing la ng uag e by th e 
court  in  th e  ca se  of  Dah lberg v. P it ts burg h  <£ Lak e E ri e Rai lr oa d  (13 8 F. 2d 121 
(C.A. 3, 19 43 ))  :

“T he  ge ner al  pl an  of  the s ta tu te  c le a rl y  dis clo ses an  in te ntion  to  u se  th e wor ds  
in  th e se ns e th a t th e aw ard  is  th e def in it iv e ac t of  a m ed ia tive  ag en cy , bi nd ing 
un ti l and un le ss  it  is  se t as id e in th e  m an ner  pr es cr ib ed , an d th a t it  was  in ­
te nd ed  th a t th e  co urt  shou ld  ex er ci se  bro ad er  po wer s th an  m er el y di re ct in g 
co er cive  pr oc es s to  is su e if  sa tisf ie d th a t th e  proc ee ding  w as  au th ori zed  by  law .

“ * * * I f  th e  ac t sh ou ld  be  in te rp re te d  as  pr ec lu di ng  co nsi der at io n of  th e 
m eri ts  by  th e  co ur t, se riou s do ub ts  a s  to  it s  const it u ti onali ty  w ou ld  ar is e.  * * * 
‘Th er e ca n be  no  va lid de lega tio n of go ve rn m en ta l po wer  to  no ng ov er nm en ta l 
ag en cies . T he  A dj us tm en t Boa rd , co nsi st in g of  b ip art is an  gr ou ps  pai d by an d 
se t up  to  re p re se n t th e em plo yees  and ca rr ie rs  re sp ec tiv ely is not a go ve rn m en ta l 
ag en cy .’ ”

I f  th e  prop os ed  am en dm en t dep ri ved  th e ca rr ie r of a tr ia l de  novo a t th e 
d is tr ic t court  lev el,  th e pr oc ed ura l re quir em ents  now abse nt a t th e  B oa rd  level 
wo uld ne ve r be  prov ided . Sinc e th e  am en dm en t is th ere fo re  su bje ct  to  ch al leng e 
on const it u ti onal grou nd s if  it  w er e to  ac co mplish  th e re su lt  in te nde d by th e 
pr op on en ts , an d sin ce  in  it s pre se nt fo rm  th e  am en dm en t wo uld le ad  to  in ju st ic e 
and  con fu sion , it  sh ou ld  be re je ct ed .
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As a m at te r of int eres t, in the 30 ye ar s sinc e the  Bo ard wa s crea ted , the  ex­
per ience ha s been  th at  only a re la tiv el y sm all  num ber of aw ards  have  been the  
subje ct of  enforc em ent  pro ceedings brou gh t pu rs ua nt  to sec tion  3, fir st  (p)  of 
the act . Th ere has simp ly been  no abuse by the ca rr ie rs  in th is  reg ard, and 
there h as  been no burden  on t he  cou rts .

To il lu s tr a te : I hav e made an  ins pe cti on  o f t he  r epor ted  cases wh ich  num bered 
only  40. In  ove r ha lf  of the 40 cases, th e cour t held  th at  th e Bo ard  aw ard  
should  no t be enforced.  Wh ile  it  is  tr ue ther e wer e probab ly a numb er  of othe r 
enf orceme nt su its  which  never reac he d th e st at e of a repo rte d opinion, thi s 
sam ple  cer ta in ly  i llu st ra te s th a t th e pro vis ion s of sect ion  3, fir st (p ),  ar e invoked 
only  in ra re  ins tan ces, and in ma ny  of  the se ins tan ces the re su lt of th e rep ort ed 
cases il lu st ra te s th at  the  ca rr ie rs  were jus tifi ed in thei r re fu sa l to  comply. The 
im po rta nt  po int  is th at  th er e sim ply  is no abu se th at requ ire s an  amend ment 
to enforceme nt proced ures of t he  pr es en t R ail way  Labor Act.

Fo r th e reasons very brie fly summ arize d in th is  sta temen t, we believe th at  
the bill s be fore  the  com mit tee ar e leg ally and cons titut ion all y obje ctio nab le, and,  
moreover , w ould create problems r a th e r than  solve them.

IN  T HE UN ITED  STA TES COU RT OF  A PPE ALS FOR TH E FIF T H  CIRC UIT

N O. 2 0 7 1 5

Brotherhood of Railroad Trainm en  and A. W. Davis, Appellants , versus 
Louisville  and Nash ville Railroad Company, Appellee

Ap pea l fr om  the  Uni ted St at es  D is tr ic t Cour t fo r the No rthe rn  Dist rict  of  
Ala bama  

(J u ly  9, 1964)
Be for e Tuttle, Chie f Jud ge, W isdom, Ci rcui t Judge, an d McRae, Dist ric t

Judge.
Tuttle, Chief Ju dg e:  Th is case ar is es  from a pe tit ion  to enforce  an aw ard of 

the  Nat iona l Ra ilroad Ad justm en t Bo ard requ iring  the  Lo uis vil le and Nashv ille  
Ra ilr oa d to re in state and pay back to  pe tit ione r-a pp ell an t A. W. Dav is, a mem­
ber  of th e Brotherhood  of Rai lroa d Train me n. Th e Rai lro ad  dis charg ed  Davis  
for hi s part  in a rea r-end col lision of  two  L & N fr ei gh t tr ai ns with in  the  ya rd  
lim its  of  Pe ter man , Ala bam a, on Dec ember  11, 1958. Da vis  was  th e con duc tor 
sta tio ne d in the  caboose of a ha lf- mi le long, sou thb ound fr ei gh t train.  The 
Rai lro ad  cha rge d th at  he  fa ile d to kee p a proper wa tch  and to  pla ce a flagman 
as  requ ire d on the  re ar  of th e tr a in  du rin g a back-up op er at io n;  the  back-up 
ended wh en his  tr ai n col lide d w ith  an othe r sou thb ound fre ight . Th e eng ineer 
of th e ot he r fre ight  was give n a 60-d ay rec ord  sus pen sion fo r hi s par t in the  
colli sion .

Da vis  processed a gri evance of  hi s dis charg e throug h ap pr op riat e steps and  
the m at te r wa s subm itte d to  the  Bo ard fo r its  dec ision. The re fe ree found th at  
Da vis  wa s to some degree  a t fa u lt  bu t decided th at  his  negle ct was aki n to 
th at  of th e eng ine er of th e ot he r tr ai n  and  hence th a t the har sh er  disc ipline 
of Da vis  wa s dis cri mi na tor y. Dav is  wa s order ed re in stated  with  nay  fo r los t 
tim e an d with  all  rig hts un im pa ire d bu t with  a rec ord  suspe nsion of six ty days. 
The Rai lroa d ref used  to comply an d enf orcement  was soug ht un de r 45 U.S.C.A. 
S 153(p ).  Th e Broth erh ood filed a motion fo r summ ary  jud gm en t in par t 
seekin g imme dia te enforc em ent  of th a t po rtion  of the  aw ard orde rin g Da vis ’s 
re instatem en t, but  th is was den ied . The di st rict  co ur t orde red a tr ia l de novo. 
in wh ich  Dav is’s service rec ord  was  adm itted , on th e m er its  of  th e aw ard and 
a ju ry  fou nd  fo r the  Rai lro ad  on th e issue  whe ther  Da vis  ha d been discha rged 
fo r cause.

Ap pe lla nts  firs t spe cify  as  er ro r th e tr ia l co ur t’s re fu sa l to  g ra n t par tial  sum ­
mary judg men t enf orc ing  re in st at em en t wi thou t rev iew  on th e mer its  by tr ia l 
de novo . They contend  th at such  a rev iew  of non-money aw ar ds  is ba rre d by 
45 U.S.C.A. §153(m ): —“ TTlhe aw ar ds  sha ll be final and bind ing  upon both  
pa rt ie s to the dispute, except in so fa r as  the y shall  conta in a mon ey aw ard.” A 
sim ila r con ten tion  has rec en tly  bee n rej ec ted  by th is  C ourt in .Jones v. Central  of  
Ga. lip ., No. 20948, 5th Cir.. May  6, 1964. wh ere  a sum ma ry judg me nt denying a 
pe tit ion  to enforce an NRAB aw ar d of re instatem en t and  bac k pay was affirmed. 
Th e Co urt ther e noted the  long line  of  cases which have  cons ist en tly  held  th at
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45 U.S.C.A. § I53CP),1 confering jurisd iction on the courts  to enforce NRAB 
awards, gives the d istric t court the power to conduct a dc novo review of non- 
money awards of the NRAB. We shal l therefore only set out the reasoning used 
to arrive at this result rather  th an  attempting to examine a ll of the cases in the 
field.

The enforcement provisions, subsection (p),  makes no distinction between 
money awards and nonmoney awards . It refers generally to “an order” of the 
Board with which the  car rier  refuses to comply. If any order  of the Board is 
to be enforced in a d istric t court, the  procedure set forth in subsection (p) must 
be followed. The petition must set forth  the causes for which relief is claimed 
as well as the order of the B oard; the suit  “shall proceed in a ll respects  as other 
civil s u i t s t h e  Board’s order is only to be “prima facie evidence of the facts 
therein s ta te d a n d , finally, the cour t may make the appropriate  order to en­
force or set aside the order. From these it is appa rent tha t a tria l de novo 
on the merits  is contemplated. See Thomas v. New York, C & S t.L. Ry., 185 F.2d 
614, 616 (6th Cir. 1950) ; Dahlberg v. Pittsburgh d L.E. R.R., 13S F.2d 121, 122 
(3d Cir. 1943). Although the award of the NRAB is to have some prohibitive 
weight it is not to be legally conclusive even though it is a nonmoney award. 
See Washington Terminal Co. v. Boswell, 124 F.2d 235, 243 (D.C. Cir. 1941), aff’d 
by an equally divided court, 319 U.S. 732 (1943). The provision in section 153(m) 
tha t a nonmoney award is to be “final and binding” obviously has  some limits— 
an award  beyond the s tatu tory  autho rity  of the Board would not be binding and 
no award can be enforced withou t the aid of the courts—see Dahlhcrg v. Pitts ­
burgh <£ L.E. R.R., supra at 122; and construing subsection (m) in the context 
of the enti re provision, including subsection (p),  “final and binding” may be 
taken to mean tha t it is final so long as there is no effort to enforce the award 
under subsection (p), see Cook v. Des Moines Union Ry., 16 F. Supp. 810, 813 
(S.D. Iowa 1936).

“The reason for the choice of the words ‘final and binding’ will appear from 
the history of legislation providing for mediation of railway labor disputes 
Under both the Act of May 20, 1956, 45 U.S.C. § 151 et  seq. and the Transporta­
tion Act of 1920, 41 Stat. 456, as well as the system of labor mediation which 
was created  during the first world war when the railroads were under federal 
control, the boards had advisory powers only. See Pennsylvania  R. Co. v. United 
States Railroad Labor Board, 261 U.S. 72, 43 S.Ct. 278, 67 L.Ed. 536. Under the 
Act of 1926 the ir awards could be given some practical effect, but  only by stipula­
tion. These provisions were not entire ly successful and it is plain tha t the words 
in question adopted by the framers of the Act of 1934 make the decisions of the 
Board more efficacious than mere pr iva te advice. In this, however, there cannot 
be found an intention to invest them with the force of unappealable judicial de­
cisions.”—DahTberg v. Pittsburgh & LE. RR., supra at  123, quoted with approval 
in Brotherhood of Ry. & S.S. Clerks v. Atlantic Coast Line R.R., 253 F.2d 753, 
757 (4th Cir. 1958).

Appellants nevertheless argue that  this widely approved construction is in­
correct in light of certain language in Brotherhood of Locomotive Eng'rs. v. 
Louisville d N.R.R., 373 U.S. 33 (1963). The Supreme Court there  held that  
where a car rier  reinstated an employee in accord with an NRAB award but 
insisted, in complying with the back pay order, upon deducting amounts the em­
ployee earned from other employers, the union could be enjoined from striking to 
enforce it s interpretation  of the Board’s award.  In the course of the opinion the 
Court sa id :

“We do not deal here with  nonmoney awards,  which are made ‘final and bind­
ing’ by § 3 Fir st (m). The only portion of the award which presently remains

1 “ If  a c a rr ie r does no t co mply w it h  an  o rd er  of a di vi sion  of  th e  A dju st m en t Bo ard 
w it h in  th e tim e lim it  in such  or de r, th e pet it io ner , or  an y pe rs on  fo r who se  benefit such  
o rd er  was  mad e, may  file in th e D is tr ic t C ourt  of th e U ni te d S ta te s fo r th e d is tr ic t in 
whi ch  he  re side s o r in wh ich is  lo ca te d th e  p ri nci pal  oper at in g  office of  th e  ca rr ie r,  or 
th ro ugh which  th e carr ie r op er at es , a p e ti ti o n  se tt in g  fo rt h  br ief ly  th e ca us es  fo r wh ich  he 
cl aim s re lie f, an d th e or de r of th e  d iv is io n in  th e pr em ise s.  Su ch  su it  in  th e D is tr ic t 
C our t of  th e U nit ed  S ta te s sh al l proc ee d in  al l re sp ec ts  as  o th er civi l su it s,  ex ce pt  th a t 
on  th e tr ia l of  su ch  su it  th e fin ding s an d o rd er of  th e divi sio n of  th e  A dju st m en t Bo ard 
sh al l be  pr im a fa ci e ev idence  of  th e  fa c ts  th ere in  st a te d  * * *. The  d is tr ic t co urt s ar e 
em po we red under  th e ru le s of th e cou rt  go ver nin g ac tion s a t law.  to  mak e su ch  or de r an d 
en te r su ch  ju dg m en t,  by w ri t of m an da m us  or ot he rw ise,  as  may  be ap p ro p ri a te  to  en fo rce 
or se t as ide th e or der  o f th e divi sio n of  th e A dju st m en t Boa rd .”

In  ad dit io n to  th e ad va nt ag es  of be in g ab le  to  se lect  th e ve nu e fo r th e  su it  an d o f  ha vi ng  
th e wei gh t of  pri m a fa cie ev idence  given th e  B oar d’s aw ar d,  th e pe ti ti oner is allow ed by 
th e se ct ion a re as on ab le  a tt o rn ey ’s fee if  he  pr ev ai ls  an d acce ss  to th e court s w ithout 
li ab il it y  f o r an y co urt  co st s un less  t hey  ac cr ue up on  hi s ap pe al .
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unset tled is the dispute concerning the computation of Humphries’ ‘time  lost ’ 
awa rd, an issue wholly sep arable  from the m erit s of the wrongful d ischarge issue. 
This, then, is clearly a con troversy  concerning a ‘money award ,’ as to which 
decisions of the Adjustmen t B oard ar e no t final and binding. * * *

“• * * Congress has,  in effect, decreed a two-step grievance procedure for 
money award s, with  the  fir st step, the Adjustm ent Board order  and findings, 
serv ing as the  foun dation for  the second. Money award s against carrie rs 
can not be made final by any  other  means.”

We would hes itat e to ove rrule such a well-establ ished precedent on the basis  
of dictum concerning an issu e with  whch the  Court expressly  sta ted  it did not 
de al ; it  cert ainly is not  a clear mandate  for  a change . Moreover, we cannot 
agree  th at  the language used compels the conclusion, as appellants contend, that  
the  Supreme Court  intends  th at  a nonmoney award  should be enforced without  
de novo review on the  m erit s. The language in the  above quoted passage  merely 
parap hra ses  the st a tu te ; the  Court rei terates that  award s are final and binding 
exce pt inso far as they con tain  a money awa rd, as section  153(m) provides. 
The  Court  then refers  to section 153(p) to find the mechanism for making a 
money award final. The fact  th at  nonmoney aw ard s are made final by a 
Boa rd order whereas money awards are  not, has  not been questioned; this,  
however , does not  touch upon  the  procedure for  enforcement of the awards 
which the  Court  of Appeals autho riti es unifo rmly  recognize must be a tri al  de 
novo on the mer its for  both types of awards.  Th at  the  Supreme Court  in 
the  Brotherhood of Locomotive Engineers case did not inte nd to overturn these  
set tled  precedents may at  lea st be infer red from the Court’s two citat ions,  373 
U.S. a t 39, 41. with  apparen t approval of Washington Terminal Co. v. Boswel l, 
supra,  which is the lan dm ark  case for de novo review. See Jones  v. Central  of 
Ga. By., supra. We recognize, of course, that  two diss ent ing  Jus tices drew the 
opposing inference from the  Cou rt's opinion. See 373 U.S. at  43 (Goldberg, J., 
dis sen ting).

To appellants’ fu rth er  arg um ent that  de novo review  of nonmoney awa rds 
thwar ts  the policy of acco rding finality  to sett lement by arb itration  of labor 
disputes as expressed in the  Steelw orkers Trilogy, see. e.g., United Steelworkers 
v. Ente rprise Wheel <£ Car Corp., 363 U.S. 593 (1960), we s ta te  as did the Four th 
Circui t in Brotherhood of By.  <t S.S. Clerks v. Atl antic  Coast Line R.B., supra 
a t 757-58:

“I f it  had been intended  * * * That the  orders  of the  Board rende red 
pu rsua nt  to 45 U.S.C.A. § 153 should have the  effect of awards of arb itra tor s, 
some such provisions as are contained in 45 U.S.C.A. §§ 158 and  159 which 
rel ate to a rbi tra tion und er 45 U.S.C.A. § 157, would have been provided for their  
enforcement. The fact  th at  an enti rely  different provision was made for  the  
enforcement of Board  orders  und er section 153 f rom th at  made for enforcement 
of arb itration  awards entered under the  existing statut e relating  to arb itration  
is a ma tte r which cann ot be ignored and  which  shows clear ly th at  Congress 
did not  in tend Board  orde rs to have  the effect of arbi tra tio n awa rds.”

Appellants also  specify as  er ro r the admiss ion of Dav is’s service record in evi­
dence before the jury. Tt is their  position th at  the  service record  was not used 
in the  Rai lroad's investigation and  hence its admission a t the tri al  was in 
violation of the collective bargaining agreement .2 They urge  that  this record, 
which showed Davis had been given a total of 195 d ays  of record suspensions 
for  twelve infra ction s over an eighteen-year period, pre judiced  Davis in the eyes 
of the  ju ry  by showing he had been disciplined in the  past.

At the outset we are puzzled by appellants’ objec tion to the admiss ion of 
the service record since att orney for appellants, before the  hearing  in the cou rt 
below moved for productio n of the service records of Davis and the engineer of 
th e other train, swearing th a t they were per tinent  to the  issues in the case. 
Addi tional ly, the pretr ial  order sta tes  t ha t all par tie s agreed that  the issue to be 
decided  was whe ther  the re was  ju st  cause  for discharg ing Davis on the basis 
of the  relat ive degree of fa ul t of Davis  and the engineer “as well as the 
previous record of each of th em.”

3  “ A rt ic le  31. In v est ig a ti ons and  Di sc ip lin e. .
“ 1. Co nd uc to rs  wi ll no t be de m er ited , di sc ip lin ed , or  di sc ha rg ed  w it hout ju s t cause. 

W he n such  ac tio n sh al l become  ne ce ss ar y,  th e ac cu se d sh al l be * * * giv en an  in ves tiga­
ti on  by th e pr op er  offi cer of  th e  Rai lroa d,  a t which  tim e al l ev iden ce  in th e case  wi ll be 
su bm it te d . A pr op er  re co rd  in  th e  ca se  wi ll be  ke pt , au th en ti ca te d  by bo th  pa rti es ,, an d 
m ad e th e ba si s fo r an y d is ci p line th a t  ma y be ad m in is te re d,  o r an  ap pe al  to  a hi gh er  
officer. ”
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In  addition  to the  appa rent  inconsistency of the  posi tions  of appe llan t, we 
find no error in the  admission of Davis’s service  record. The  issue to be 
decided  was whe ther  the  discipline imposed was wa rra nte d, and  certa inly 
Davis ’s service record  is evidence  on the  val idi ty of his discipline. Bu t 
app ella nts  say it  should  be barred simply because of an  alleged fai lur e to 
comply with  the procedure outl ined  for the  Ra ilroad’s investiga tion.  Yet as 
we po inted out above, sec tion 153(p ) provided for  a  t ri al  de novo “in all respects 
as  other civil sui ts,” excep t for  the special weig ht accorded the Boa rd’s order, 
and  a tri al  de novo contemp lates a tri al  of the  entire controversy, inclu ding  
the  introduct ion of evide nce not  limited  to th at  brough t in at  the  previous 
hearing . See, e.q., Spano v. Wes tern  Fruit  Growers, Inc., 83 F. 2d 150, 152 
(10th  Cir. 1936). Thus Calion v. Great Nor thern Ry.,  299 F. 2d 908, 913 and  
n.5 (9th  Cir. 1961), approved  a jur y instruc tion  sta tin g th at  both sides have  
the  rig ht  to introduce  all  ava ilable  evidence on the  correctness of an  award . 
Moreover, But ler v. Thompson. 192 F. 2d 831, 833 ( 8th Cir. 1951), made it  clear 
th at  procedures set up in a collec tive bargaining contr act for  inves tigat ions and 
hea ring s before  comiwiny officials do not apply when the  sta tut ory machinery 
for review before the  NRAB is invoked. In the  case at  ba r we find no essent ial 
unfai rne ss in the admission of Dav is’s service  rec or d; the  par tie s certainly mu st 
have known of it before  hand  and the award  of the  Board, since it was based  
on the  d isparit y of t rea tm en t of Davis and the engineer, highlighted the  need to 
compare the ir respective  service records. The contentio n th at  admiss ion of 
the  se rvice record was er ro r is wi tho ut merit.

The  judgment is Affirmed.

Statement of E. T. H orsley, Carrier Member, F irst D ivision, National 
R ailroad Adjustment  Board

My name is Ellsworth T. Horsley  and I am presently  one of the five c ar rie r 
members of the Fi rs t Division  of the  N ationa l Rai lroa d Adjustme nt Board, hav­
ing been appointed on Ja nu ary 16, 1956, af te r serv ing in the  same sta tut ory 
capacity on the Th ird  Divis ion of the Board  from September 1, 1952, to 
Janu ary 15, 1956. For  approx ima tely  15 years immediately prior to my mem­
bership on these divisions I was  employed by the  Illinois Centra l Rai lroad Co. 
doing labor relat ions work in the  personnel departm ent.  During  that  period I 
prac ticed before all four divisions of the  Board , and  it  was  also my duty  to 
negotia te and ass ist in the  negotia tion  of many  con tracts  and  to confer wi th 
labo r represen tatives in the  sett lem ent  or disposition of grievances , all  within 
the  broad  field of collective bargain ing.  I earned the  degree of LL.B. in 1944 
a t the  John Marshall Law School, located in Chicago, Ill., and have been 
adm itte d to practice in the State  o f Illinois.

The adjustment board is a bip art isa n tribuna l. The reg ula r members are not  
a t all  of the  chara cte r of judges, but  are more closely ak in to th at  of 
advocates .

On F ebr uar y 16,1939, the Presi dent of the United Sta tes wro te to the  Attorney 
General, saying in  p a r t:

“I have been greatly  impressed by your  sta tem ent to me th at  the  experience 
of t he  D epartment of Justice  in endeavoring to uphold  actions  of adm inis trat ive  
agencies of the Government, when the  validity  of their decisions is challenged 
in the cour ts, leads you to the  conclusion th at  the re is need for  procedural 
reform in the field of ad mini str ati ve  law .”

The Pre sident  concluded by direct ing  the Atto rney  General to make a study 
and  recommendations.

The Atto rney  General  appointed a committee  w ith  Dean Acheson as its  c ha ir­
man. An exhaust ive study was made and a meeting was held in Washington, 
D.C., at  which members represent ing  the  Natio nal Rai lroa d Adjustm ent Board 
were present. In April 1940 the Committee, known as  the  Attorney  General’s 
Committee on Adm inis trat ive Procedure, released a staf f study 1 which had been 
prepared for it, and which sta ted  with  respect to the chara cte r of this  b ipa rtis an 
trib unal th a t:

“The Natio nal Rai lroad Adjustme nt Board presents  the opportunity  to observe 
a bip art isa n system in operation . The Board ’s 36 members are not Government

1 The Atto rney  General’s Committee on Administ rative Procedure, Railway Labor, 
Monograph No. 17.
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emplo yees,  bu t on e- ha lf  a re  em ploy ees of  c a rr ie rs  and on e- ha lf  o f labo r org an iz a­
tio ns .

* * * * * * *
“I t is th e ex pr es se d th eo ry  of th e ac t th a t th e  mem be rs  sh al l be ‘as so ci at ed  in  

in te re st ’ w ith  e it her th e  c a rr ie rs  or  th e la bor org an iz at io ns.  Th ey  are  not su p­
po sed to be ‘neu tr al per so ns. ’ ”

The  “ad vo ca te ” c h a ra c te r of  a ll  m em be rs is  c le arly  d is tinguis hed  f ro m a ny s em ­
bl an ce  of  “ju dge sh ip ” in  ou r ro le s as  ev idenced by th e  ap pea ra nce  sh ee ts  which  
a re  comp iled by th e D iv is io n' s ex ec ut ive se cr et ar y  bef ore  each  ora l he ar in g.  I t  
is  so m ew ha t co mmon plac e fo r ca rr ie rs  a nd o rg an iz at io ns a ft e r re qu es tin g an  ora l 
hea ri ng  to  find  th a t tim e and  di st an ce  pr ev en t ap peara nce a t th e  he ar in g,  but 
in st ead  of waiving  th e  pro ce dure  e ac h will  ha ve  his “r ep re se n ta ti ve” bo ar d mem ­
ber  ac t fo r him . Su ch  a n  ap pe ar an ce  sh ee t is  th e fo llow in g sho wn , fo r ex am ple,  
of  m an y th a t a re  si m il ar and  it  do cu men ts  th e fa ct th a t th e  mem bers a re  a body  
of  ad vo ca te s ev en  be fo re  re fe re e as si st an ce  is  in dic at ed , fo r ju dg es  do not ap­
pear in  t he ir  ow n t ri b u n a l a s  r ep re se nta tives  o f th e part ie s.

“natio na l railroad ad ju st me nt  board, fi rs t divisio n

“R ep re se nt at io n a t ora l hea ring , 10 a.m.,  D ec em be r 8,1 964.
“P a r t ie s : B RT— Bos ton & Ma ine R ai lroa d,  do ck et  40 -45 1.
“R ep re se nta tion: F or c a r r ie r : Mr.  H. V. Bor dw el l, c a rr ie r m em be r:  fo r em ­

pl oy ee s:  Mr. B. W.  Fer n , a ss is ta n t to pre si de nt , B ro th er ho od of  R ai lr oad  T ra in ­
me n (l ab or  m em ber, F ir s t Div is ion.  N RA B ).”

In  th is  ro le  of  non  ju dg e,  p art is an  mem be rshi p th ere  is  pe rf ec t fre ed om  to  d is ­
po se  of  claims sh ort  of th e  s ta tu to ry  ju nctu re  of  “d ea dl oc k”  (se e 45 D.S .C. 153 
(1 ) ) , based, of  cou rse,  u po n th a t j ud gm en t which  comes fr om  p ra ct ic al  e xp er ie nc e 

gai ne d from  a ra il ro ad  ba ck gr ou nd . The  Su pr em e C ourt  has  re fe rr ed  to  th is  
B oard ’s e xp er tise  in it s  d ec is ions . Such ju dg m en t sh ou ld , of co urse , be ex er ci se d 
in  a  m an ne r co mpa tib le  w it h  th e tr ad it io nal co nd uc t of  an yo ne  wh o is re pre se n t­
in g an ot he r,  as  th e Ach eson  Co mmitt ee  sa id , as  an  “a ss ocia te  in in te re st .”

In  my  13 ye ar s of  c a rr ie r mem be rshi p on th e T hir d  D iv is io n an d th e F ir s t D i­
vi sion , I ha ve  bee n ass ure d  no t on ly of  my  per fe ct  free do m  to  di sp os e of cl ai m s 
sh ort  of th e  s ta tu to ry  ju n c tu re  of  “d ea dloc k.” but I hav e been  tol d by Mr. J . E. 
W olfe  of my  re sp on si bil ity  in  th a t di re ct io n and  hav e been  mad e aw are  of  th e 
fu ll  s up po rt  of  my pri nci pal s in  m ee tin g th a t ob lig at io n.

Our  bac klo g on th e  F ir s t Div is ion,  m ad e up  of  th e  num be r of ca ses from  ea ch  
of th e five op er at in g un io ns , co ns is ts  of  3.925  cases. Of th is  nu m be r 3S.5 per ce nt  
come  fro m th e T ra in m en’s B ro th erh ood ; 31.06 per ce nt fro m th e F ir em en ’s 
B ro th erh ood; 10.34 perc en t fr om  th e Engi nee rs ’ ; 10.60 per ce nt from  th e  Sw itch ­
m en 's Un ion  ; and  9.5 0 p erc en t from  the  C on du ctor s' O rg an iz at io n.

The re  a re  193 add it io nal do ck ets pe nd ing . Of  th ese  70 are  pet it io ns  fro m 
in div id ual  em plo yees.  The re m ai nd er  a re  jo in t pe ti ti ons fr om  tw o or mor e of  
th e  five  op er at in g c ra ft s  and  a few from  ra ilw ay  c ra f t org an iz at io ns no t nat io nal  
in  scop e. Th e t o ta l of  al l ca se s is 4.118.

Tw en ty-fi ve  ye ar s ago. th e  Acheson Com mitt ee  ap po in te d by th e A tto rn ey  
G en er al  co ns idered  al so  th e  qu es tion  of  d is pari ty  be tw ee n th e nu m be r of  aw ard s 
en te re d  by th e Div is ion w it h o u t re fe ree,  an d th e  num ber  re quir in g th e se rv ices  
of a re fe re e.  In  r eport in g  up on  th is  po int, mon og ra ph  No. 17 sai d :

“T he  bar e st a ti st ic s pr oba bl y do no t te ll th e who le st ory , fo r it  m us t be bo rn e 
in  mind th a t man y of  th e  ca se s wh ich  are  de cid ed  by th e  B oa rd  w ithou t re fe re es  
a re  th e  re la tive ly  ea sy  and  cle ar ca se s which  ad m it  of li tt le  roo m fo r di fferen ce s 
of op inion.”

Now w ith  th e co mplete ab se nc e of an  ef fecti ve  sc re en in g pr og ra m  on th e p a rt  
of  th e  re pre se nta tives  of  th os e grou ps  of  em ploy ees who se  ca se s mad e up  70 
per ce nt (t ra in m en  and  fi re m en ) of  our  ba ck log , coup led  w ith  th e fa ct  th a t th e 
uni ons  are  p la in ti ff -p et it io ner  in 99 pe rc en t of  th e  ca se s,  th er e shou ld  be no 
th oughtf u l do ub t th a t th e 352  ca se s wh ich  th e T ra in m en’s Org an izat io n re port s 
a s  dis po sed of  w ithout re fe re e  in th e  1958-61 pe riod  w er e of  t h a t “r el at iv el y ea sy  
and c le ar” cl as si fica tio n w hic h shou ld  ha ve  been sc re en ed  ou t be fore  fo rm al  fii- 
in g he re .

J u s t 5 ye ar s fo llo w in g re le ase  of  th e  A tto rn ey  G en er al ’s mon og raph  No. 17, 
P re si den t Roo seve lt' s a tt en ti on  ag ain be came dra w n to  th e  pr oc ed ur e fo r ad ­
ju dic ati on  of  ra il w ay  la bor di sp ut es , an d in his  le tt e r of F eb ru ar y  13. 1945. he  
de lega ted a sp ec ia l in vest ig a to r to  mak e a fu r th e r st udy of an d re port  co nc er n­
in g co nd iti on s on th e  F ir s t Di visio n. P re si den t T ru m an ex tend ed  th e  as si gn­
m en t to  includ e an  ef fo rt  to  acco mplish  a so lu tion  of  th e prob lem by co op er at ive 
ac tion  b etw ee n th e  ra il ro a d s and  t he  b ro th er ho od s.
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The special investigator’s report,* 2 made to President Truman, recalled tha t 

the Fi rs t Division had been the subject of investigation over practically the 
entire period of its existence, mentioning tha t it had never been cur rent in its 
work and tha t the number of pending cases “has been generally in excess of 
5,000.’’ There are roundly 4,000 at  this time. But the report made this sugges­
tion as a form of conclusion:

“If  the trivia l and unimportant were eliminated as they should be, the Board 
could properly handle more th an 500 important disputes a year  with due regard 
for proiter hearings and earnest effort of agreement and, in deadlocked cases, 
proceedings before referees.”

There is a real need for a prescreening of cases to eliminate the filing and 
processing of “the trivia l and unimportant.” The instant bills a re not directed 
at  this problem; nevertheless it is one of the major causes of the backlog. 
Moreover, my friends on the labor  side agree with me, for  they categorically 
say in the ir published “Supporting Opinion answering my Dissent in Award Iff 
276” tha t they recognize the ir obligation “to deny claims obviously invalid.”

This documented recognition of the union’s obligation “to deny claims obvi­
ously invalid” is at complete odds with the testimony of one G. It. Johnson as 
witness for the Brotherhood of Rai lroad Trainmen before th is subcommittee las t 
year.3 At t hat hearing the witness Johnson testified th at of the Trainmen Broth­
erhood’s eases pending on the Fi rs t Division, 30 to 35 percent could be classi­
fied as  frivolous and utter ly worthless (Tr. p. 126). Late r on the same witness 
testified tha t SO percent of the Trainmen’s pending cases could be denied and 
only 10 percent presented to Referees (Tr. p. 107). The performance of that  
brotherhood’s member on the Fi rs t Division has not comported with the witness’ 
informed appraisal of the value of his union’s pending eases.

On this point of obviously invalid claims the labor members of my division 
have all said to me at onetime or another tha t they have no personal control 
over the submission of claims and tha t an effective screening of cases before 
actua l filing with the Fir st Division would go a long way toward weeding out 
the obviously invalid ones. Without such a prescreening of cases by the respec­
tive labor  organizations, the Fi rs t Division is being and has been required to 
docket and place on its working calendar about 800 cases per year.4 * 6

On July  31, 1963, in a lett er to Congressman Williams, the Trainmen’s repre­
sentative® then on the Fir st Division said, among o ther things, tha t his office 
decided 352 cases without a referee during the 4 years, 1058 to 1061. This is 
less than  two cases each week by the Brotherhood of Railroad Trainmen. Yet 
this organization’s backlog comprises more than one-third of the total, 80 per­
cent of which are admittedly inval id.

I should like to discuss more fully the reported materia l which the Tra inmen’s 
then Board member lias furnished Congressman Williams, first because that or­
ganization has represented more road train  and yard ground crew personnel 
than any other union and, second, because of some of the star tling accusations 
it contains.

That  member had said much these same things not only to me and my associ­
ates but to referees, including that  the Board had lost its usefulness and that 
it was his purpose to see it is scuttled.

With all candor I must say too th at instead of scutt ling the Board, that  mem­
ber ignored it and departed from its premises, for he was absent  from his office 
and the board room procedures fa r grea ter than the major ity of the time during 
the las t years  of his tenure. The Board work was performed during his ab­
sences by his assistant, one G.R. Johnson, the same Mr. Johnson who appeared 
before your subcommittee as Trainmen’s witness la st year.

With tha t l etter  of July 31, 1063. to Congressman Williams there was enclosed 
a copy of a lette r dated April 5, 1062 wri tten to my Carrie r Member associates 
and me. Tha t l ette r contains th is :

“It  will be noted tha t during the approximate  10 year period covered by th is 
analysis, my office recognized our responsibility by writin g out a total  of 929 
docke ts and handed, to the referees  a tota l o f 613 dockets  wherein no briefs were 
prepared  and where we eith er stood  on the record or, by agreemen t wi th the

- R ep ort  of  E. J.  Co nn or s tr an sm it te d  to  P re si den t T ru m an  w ith  le tt e r  dat ed  Aug . 31.
1945.

3 Yol. 2. H ou se  of R ep re se nta tives  of  th e U ni te d S ta te s.  Rep or t of  Proce ed ings , hear­
in g he ld  be fo re  Su bc om mitt ee  on T ra n sp o rt a ti o n  an d A er on au tics . Com m it te e on In te rs ta te  
an d For ei gn  Comm erce, am en dm en ts  to  Rai lw ay  Lab or  Ac t, W as hi ng to n,  D C., Ju ly  22.
1964.

* No  a pp re ci ab le  cha ng e in dic at ed  f o r fi sc al  196 5.
6 R et ir ed  Dec. 21, 1964 .
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ca rr ie r me mb ers, fu rn is hed  th e re fe re e prep ar ed  find in gs  ei th er  de ny ing or  dis ­
m is si ng  cla im s, m aki ng a gr and to ta l of  1,542 d o c k e ts ” [My em ph as is. ]

The  l e tt er of th e fo rm er B R T  bo ar d mem be r ac kn ow ledg es  t h a t th e BRT d id n’t 
ev en  bo th er  to  br ie f or  a rg n e  som e 613 of  th e ca se s de ad lock ed  an d as sign ed  
to  refe rees . No te p a rt ic u la rl y  th a t an  ex pe nditure  of  re fe re e fu nds  w as  oc ca­
sio ne d by th is  us e of  a n e u tr a l de ciding  office r whe n th e  ca se s ad m it te dl y ne ed ed  
no  suc h tr ea tm en t.

The  Tra in m en ’s B ro th er hood ap po in ted a mem be r ef fect ive F ebru ary  1, 1963, 
to  succeed the one of  who se  re ti re m en t I ha ve  spok en . I am  ho pe fu l th a t th e  
ne wly ap po in te d boar d  m em be r wi ll laun ch  in to  th e  work,  so th a t th is  “r e a l” 
ba ck log c an  be re ad ily  d ispo se d of.

Co ng ressman  W il li am s has a lr ea dy posed  to  th e  F ir s t Div is ion in  his  le tt e r of 
Ju ly  12, 1963, th ro ugh  th e  N at io nal  M ed ia tio n Boa rd , th e  part ic u la rl y  pert in en t 
qu es tio ns , “I s th ere  an  app ro p ri a te  fr am ew or k in  th e  law  fo r el im in at in g th e 
ba ck log an d de la ys ? I f  so, why  ha s th a t m ac hi ne ry  no t been us ed ?”

T he  an sw er  to  th e fi rs t ques tion is a ca te go rica l “y es ,” an d th e an sw er  to  th e  
second  is th a t it  has be en  us ed  on th is  ve ry  divi sion , but th a t it  was  di sc on tinu ed  
a t th e  in si sten ce  of th e  l abor re pre se nta tion an d th a t had  it  n ot  b een di sc on tinu ed  
th ere  wo uld  be no ba ck log to da y,  no r in al l pr obab il ity fo r som e year s pa st .

Adv er ting  ag ai n to  th e  T ra in m en  mem be r’s Ju ly  31, 1963 le tt e r to  th e H on or ­
ab le  Jo hn Be ll W ill iam s,  it  ce rt ai n ly  ad dr es se s th es e que st io ns  an d an sw er s cor­
re ct ly  a t th e ou ts et  i n sa yin g “T he re  a re  pr ov is ions ,” b u t it  g oes  on to say, “T he re  
is  ev iden ce  they  wo uld be  inef fect ive if  invo ke d.” T hus it  is rec ognized th a t th e 
ba ck log cou ld be pl ac ed  bef ore  a su pp lemen ta l boa rd  o r bo ar ds  unde r se ct ion 3 
F ir s t (w ) an d ac kn ow ledg es  th a t th is  was  do ne  b y th e  F ir s t Divi sio n fro m Oc to­
be r 1949 th ro ug h M ar ch  1933. Mo reo ver , it  sa ys  th e tw o su pp le m en ta l boa rd s 
“fu nc tion ed  a s we ll as  th e  r egu la r bo ar d. ”

C er ta in ly  the ou ts ta nd in g  success of  th e ope ra tion  of  th e  su pp lemen ta l bo ar d 
in  co njun ct ion w ith  th e F ir s t Divis ion , an d th e fa ct  th a t th is  pr oc ed ur e is st il l 
av ai la ble  w ith in  th e fr am ew ork  of  the am en de d ac t, wou ld  be co mp ell ing re as on  
fo r re tu rn in g  to  th a t au x il ia ry  me thod  of pr oc es sing  di sp ut es . W hy  th en  does 
th e  l e tt e r ar gue th a t it  w ou ld  lie ’ineffec tiv e if  inv ok ed ?”

The  an sw er  is  th a t th e  T ra in m en  th us fa r  ha ve  be en  un w ill in g to ef fect an y 
so lu tion  w ith in  th e fr am ew ork  of  ex is ting  le gi sl at io n.  T his  is es ta bli sh ed  by 
th e  r ec ord.

Se ct ion 3 F ir s t (w ) o f th e  pr es en t R ai lw ay  L ab or Act  ha d no  co m pa ra bl e 
pr ov is io n in the 1926 a c t b u t is  an  im port an t p a rt  o f t he  am en dm en ts  t o th a t legi s­
la tion . Br ief ly,  th is  is  th e  h is to ry  of  it s ap p li ca ti o n : Th e N at io na l R ai lr oad  
A dj us tm en t Boa rd  w as  cre a te d  by th e Ju ne 21, 1934, am en dm en t of  th e  M ay  20, 
1926, Rai lw ay  Lab or  Ac t. The  F ir s t D iv is ion commen ce d oper at in g  w ith  a ba ck ­
log  of  som e 1,200 ca se s pe nd in g a t th e tim e of  th e d is so lu tion of  so- cal led  tr a in  
and  engine  se rv ice  d is pu te  bo ar ds , wh ich  wer e cr eate d  by an d ha d fu nc tion ed  
a t  th e  comm and of  th e 1926 ac t.  Th ose boa rd s had  co ns is te d of  32 me n di vi de d 
eq ua lly be tw ee n la bor  and ca rr ie r mem be rs  in con tr ast  w ith  th e 10 me n co ns ti ­
tu ti ng  th e pr es en t F ir s t Div is ion.  Bec au se  of  th is  con tr ast , th e la te r ac t mad e 
specific prov is ion in  se ct ion 3 F ir s t (w ) fo r cr eati on  of bo ar ds  in ai d of  th e 
re g u la r div is ion.  In  th is  re fe re nc e,  Com mission er  E ast m an test ifi ed  be fo re  
th e Co mmittee  on In te rs ta te  and Fo re ig n Co mm erc e, H ou se  of R ep re se nt at iv es , 
73d Co ngres s, on H.R. 7630, th a t th e pr ov is ion “m ea ns  th a t if  an y of  th es e fo ur 
di vi sion s * * * fin ds  it se lf  bogged down  w ith ca se s and  lia bl e to  become  ov er ­
cr ow de d so th a t it  can not re nder it s de cision s pr om pt ly , it  is  giv en  au th ori ty  
ri gh t in  th is  para g ra ph  to  cre a te  regi on al  ad ju st m en t boar ds to  ac t in it s st ea d 
and  p lace  to  se e th a t th a t di ffi cu lty  is  ta ken  c are  o f.”

On Ma y 20 ,19 49  th e  N ational M ed ia tio n B oa rd  is su ed  a  pre ss  re le as e an no un c­
in g cr ea tion  of tw o B oar ds su pp le m en ting  th e w or k of th e  F ir s t Di visio n by an  
ag re em en t be tw ee n th e  ch ie f ex ec ut ives  of  th e  five  opera ti ng  c ra ft s an d re pre ­
se n ta ti ves of  a ll  cl as s I ra il ro ads im plem en tin g se ct io n 3 F ir s t (w ) of  th e 
Ac t.8 At th a t tim e th e  ba ck lo g be fo re  th e D iv is ion co ns is te d of  ov er  3,000  ca se s 
and th e  Med ia tio n Boa rd  ex pr es se d it s op tim ism by  sa yi ng , “I t is  co nf iden tly  
ex pe ct ed  th a t th e  tr em en dous back log  of  gr ie va nc e ea se s pre se nt ly  pe nd ing will  
be  d is si pa te d.” Ad din g, “T h is  back log of  gri ev an ce s has been  a co ns ta nt  so ur ce  
of  fr ic tion  in th e  ra il ro a d  in dust ry  fo r mor e th an  10 ye ar s,  an d has been th e 
cause  of  fr eq uen t th re a ts  of in te rr up ti on  of  ra il ro a d  se rv ice. ’’ The  B oar d’s 
an no un ce m en t co nc lude d w it h  a co mmen da tio n to  th e  part ie s upon  th is  pr oo f 
of a m ic ab il ity  in  th e em pl oy m en t o f t ru e  co lle ct iv e ba rg ai nin g.

* The May 19, 1949, agreement is before the  committee as exhibit N to Mr. Burner’s 
statement.
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On M ay  24, 1949 th e re gula r m em be rs  of  th e F ir s t D iv is io n by  fo rm al re so lu ­
ti on  in  ex ec ut iv e sess ion  ex er ci se d th a t s ta tu to ry  d is cr et io n ex pr es sl y se t fo rt h  
in  sect ion 3 F ir s t (w ) of  th e a c t and es ta bli sh ed  th e tw o su pple m en ta l bo ar ds  
co m m en su ra te  w ith  th e  te rm s of  th e  ag re em en t da te d  M ay  19, 1949, and te r­
m in ab le  in  li ke  m an ne r.

Tro ub le  w as  im med ia te ly  en co un te re d.  The  Eng in em en ’s su pple m en ta l bo ar d 
had  comm enced op er at in g on Octob er  10, 1949, 1 week la te r th an  th e  tr a in  crew  
su pp le m en ta l bo ard.  Sho rt ly  th e re a ft e r th e  E ng in ee rs ’ m em be r w ithdre w  from  
ac tive part ic ip ati on  as a re su lt  of  an  ob ject ion ra is ed  again st  th e  com opsi-  
ti on  of  c a rr ie r mem be r pe rson ne l. T h a t ob ject ion hav in g be en  comp osed  to  
la bor’s sa ti sf ac ti on  by m ee ting s be tw ee n th e  part ie s to  th e  May 19, 1949 ag re e­
m en t, th e  en gi ne m en ’s su pp le m en ta l boar d  re su med  oper at io n  on  Ja n u a ry  16, 
1950 a ft e r a  p er io d of  in ac tivi ty  fr om  O ct ob er  27,1 949 .

B ut  th e  B oa rd , al th ou gh  em in en tly pro du ct iv e ju s t as Com m ission er  E as tm an  
had  ex pe ct ed  i t  wo uld  be, w as  co m par at iv el y sh ort  liv ed . I t  w as  dissolve d 
on  M ar ch  22, 1953 a t th e  de m an d of la bo r re pre se n ta ti ves and  des pite th e 
re si st ance of c a rr ie r re pr es en ta tives .

The  re pre se n ta ti ves of  th e  c a rr ie rs  im plor ed  th e  M ed ia tion  B oar d  to  ass is t 
in  re st o ri ng  th e ne eded  fa ci li ty . A le tt e r  dat ed  M ar ch  4, 1953 w as  se n t to  th e 
C hai rm an  o f th e  N at io na l M ed ia tio n B oard  by th e c hai rm an  of  th e  t h re e  re gi on al  
co m m it te es  f o r th e  c arr ie rs  an d co pies  w er e giv en  to  th e  c hi ef s of th e  five  oper at ­
in g u nion s.7

L et  me  to uc h up on  th e ob ject ion m ad e by labo r re p re se n ta ti ves and th e  car­
ri e rs ’ m an if es ta ti on , una vai ling a s  it  w as , to  mee t th a t ob ject ion.  On th is  po in t 
th e  le tt e r s t a te s :

“V ar ious  ru m ors  ha ve  re ac he d us th a t  th e  mai n ob ject ion w hi ch  th e  bro th er­
ho od s ha ve  to  t h e  su pp le m en ta l boar ds is  th e  se tu p fo r a re vo lv in g ca rr ie r me m­
be r on ea ch  su pp le m en ta l bo ard an d th a t if  th e ca rr ie rs  w er e w il ling  to  ch an ge  
th a t a rr angem ent an d plac e tw o perm anen t mem be rs  on ea ch  Su pp le m en ta l Boa rd  
th a t th e di ff icu lty  m ig ht  be ad ju st ed . W e discus sed th is  m att e r w ith  you  an d 
you un de rtoo k to  asc er ta in  w het her  th e re  w as  an y fo un dat io n fo r su ch  ru mors. 
On March  2 you ad vi se d Mr. Lo om is by  te le ph on e th a t th e bro th er hoods were un ­
w ill in g to  co ntinue th e su pp le m en ta l board s und er  any  c ircu m stan ce s.

“T his  who le  m att e r lia s bee n co nsi de re d by th e E ast ern , W es te rn  an d So ut h­
east ern  C a rr ie rs ’ Com mitt ee s fo r th e  N at io nal  R ai lr oad  A dju st m en t B oa rd  an d 
we  a re  auth ori ze d to  ad vi se  you th a t th e  ca rr ie rs  a re  w ill in g to  ch an ge  th e a r ­
ra ngem en t fo r a rev olving  c a rr ie r m em be r an d to  pu t tw o perm anent ca rr ie r 
mem be rs  on ea ch  su pp le m en ta l bo ar d.  W e are  al so  au th ori zed  to  ad vi se  you 
th a t th e  c a rr ie rs  a re  w ill ing to  c on side r any oth er re as on ab le  arr angem ent wh ich  
wou ld  co ntinu e th e su pp le m en ta l board s in  fo rc e an d pr ov id e fo r th e  more 
pr om pt  an d ex pe di tiou s han dl in g of  co n tr ac t an d gr ie va nc e d is pute s. ”

W hi le  th e ba ck log co nt ai ne d ov er  3,000 ca se s in  1949, th e  pro du ct io n of th is  
Div isi on , w ith re fe re es , duri ng th e  ca le ndar yea rs  of  1947, 1948, 1949  av er ag ed  
523 aw ard s (d ec is io ns ) en te re d per  year.  F o r th e pe riod  co m pr is in g th e  yea rs  
of  1950, 1951, 1952. wh en  th e se ct ion 3 F ir s t (w ) pro ce du re  w as  in  eff ec t fo r 3 
fu ll  ca le ndar years  th e pr od uc tion  ju m ped  up  to  735 ca se s per year (a vera ge).  
In  7 fu ll  years  fo llo wing th e ab an donm ent of  th e Sup pl em en ta l B oa rd s th e 
av er ag e ca se  ou tp u t dr op pe d to 266 or al m ost  ha lf  of  w ha t it  w as  bef or e th e ir  
cr ea tion . T he  years  of  1961, 1962, 1963 ha ve  prod uc ed  a ri di cu lo us  av er ag e of 
on ly  147 aw ard s,  even  thou gh  th e fa c il it ie s ex is ted fo r re st o ri ng  a pro du ct io n of  
ov er  500 ca se s per ye ar . Th e s ta tu to ry  pr ov is io ns  are  st il l p re se n t fo r nea rl y 
do ub lin g ou r pr od uc tion  an d th e c a rr ie rs  a re  will ing to  in augu ra te  it  ag ai n,  yet  
th ere  is a su rp ri si ng  an d al ar m in g a p a th y  on th e p a rt  of  mos t of  th e  la bo r 
mem be rs  to do an yth in g  w hat ev er  a bout it.

I ha ve  ex am in ed  our  ac tiv ity  fo r 10 m onth s of  th e fiscal year be gi nn in g Ju ly  
1. 1964, an d find  th a t th e  Eng in ee rs ’, C ond uct ors ’, an d F ir em en ’s re p re se n ta ti ves 
ea ch  ar gu ed , to  a re fe ree,  ap pro xim at el y  on ly  one ca se  per  mon th . The  T ra in ­
men ’s su bst it u te  re pre se nta tive ar gued  le ss  th an  tw o per  mon th , an d th e  Sw itc h­
men ’s Un ion  re p re se n ta ti ve on th e avera ge ar gu ed  on ly on e ca se  ev er y 2 mon th s 
duri ng  th e  e n ti re  pe rio d.

T hi s per fo rm an ce  i s fa r  s ho rt  of  n orm al  pr od uc tio n,  an d w he n co nsi der in g th a t 
th e sa m e nu m be r of  mem be rs  tu rn ed  o u t 523 ca ses per  y ear p ri o r to  th e  1949-  
53 Su pp le m en ta l Boa rd s,  it  m ea ns  on ly  on e th in g : th e la bor m em be rs  a re  not 
re ad y.  Ref er ee s ap po in ted an d co ming here  to  wo rk are  se n t ho me re pea te dly  
a t th e  G ov er nm en t’s ex pe ns e be ca us e L abor is  “n ot  re ad y.”

7 The Mar. 4, 1953, let ter  is before the  commitee as exhibi t R to Mr. Bu rne r’s sta te­
ment.
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W hy , fo r in stan ce , is  tli e Sw itc hm en ’s un ion re p re se n ta ti ve  “no t re ad y’’? 
T his  in it se lf  pr es en ts  an  unusu al si tu at io n  th a t ca me about in  th is  w a y : Be ­
ca us e of th e  co m pa ra tiv ely sm al l nu m be r of  SUNA  mem be rs , th e ir  ca ses wh ich  
w er e ta ken  up  on ou r ca le ndar al on g w ith th os e of  th e  la rg e r BRT org an iz a­
tion  ac tu a lly  ha d th e  ef fect of  perm it ti ng  SUN A do ck ets to  be  de cid ed  mu ch 
mor e curr en tl y  th an  th e  mor e num er ous BRT do ck ets . The  pr ed ec es so r of  th e 
pr es en t SUNA mem be r m ad e qu it e  som e cap it a l of  th is  pe rf orm an ce  by hi s 
or ga ni za tion  an d it  w as  of  co urs e p u t to  th e  be st  us e duri ng  mem be rshi p dr iv es  
in  th e  fie ld in  an  ef fo rt to w re s t y a rd  sw itch in g em ploy ees aw ay  fr om  th e BR T.  
Su ch  un io n ri valr y  led  th e B R T  m em be r to de m an d th a t th e  SU NA  de si st  from  
ha ndling  ru le s cl aim s un ti l th e  B R T  comes ab re as t—but th a t has  not ha pp en ed  
ye t. T he  SUNA has 416 ca se s pen di ng an d not pe rc ep tibl y mo ving .

T he  C on du ct or s’ re p re se n ta ti ve is  no t gu il ty  of a ch ro ni c “n ot re ad y” response , 
al th ough he  is ab se nt  w ith  a fr eq uen cy  an d a du ra ti on  not a t a ll  co mm en su ra te  
w ith act iv e Boa rd  m em be rshi p.  H e sa ys th a t his  tim e is  ne ed ed  by hi s org a­
n iz at io n  and th a t he  is ca lle d fo r as si st an ce  “in th e  fie ld.”  H e has  sa id  to  me 
th a t be ca us e of  th e in ac ti v it y  fo rc ed  upon  him  here  by th e  o th er or ga ni za tion s 
chr oni ca lly  be ing  “n ot  re ady” and  wh o are  re sp on sibl e fo r re le as in g re fe rees , 
se nd in g th em  hom e, he  has  vo lu nte er ed  to  carr y  ou t “f ield” as si gn m en ts  fo r hi s 
org an iz at io n.  H is  o rg an iz at io n has 373 c as es  pe nd ing.

T he Engi ne er s’ re pre se n ta ti ve on  th is  div is ion is  no t su bje ct  to  th e ch ar ge  of 
no t be in g re ad y.  He , of  co ur se , is  re sp on sive  to his  o rg an iz a ti on ’s ca lls fo r 
m ee tin gs , en ta il in g  ab senc es , b u t h is  ca se s a re  re ad y fo r fo rm al  pre se nt at io n in 
a m anner th a t wou ld  contr ib u te  to  pr od uc tio n if  re fe re es  w er e not re leas ed  by 
th e o th e r un ions . H is  org an iz ati on  h as  406  cases p en ding .

T he F ir em en ’s u nion  me mber, I  m ust  sa y w ith a ll  ca nd or  and  an  eq ua l am ou nt  
of  re gre t,  has  an no un ce d tim e and  ag ai n th a t th e en ti re  th esi s o f th e A dj us tm en t 
B oard ’s cr ea tion  an d fu nct io n is  wro ng  be ca us e it  is in im ic al  to th e fr ee  dem­
onst ra ti on  of  eco nom ic st re ng th  in  ev er y ca se  o f al le ge d w ro ngfu l di sc ha rg e an d 
al le ge d br ea ch  of  co lle ct iv e barg ain in g  ag re em en t. H e dis ag re es  w ith  th e  dis ­
ti ncti on  be tw ee n m aj or and m in or  di sp ut es  an d al w ay s ha s.  T his  bo ar d me mber 
is, ho wev er , no t an  ab se nt ee . H e is in  hi s office w ith les s in te rr up te d  re gula ri ty  
th an  any ot her  la bor  mem be r sa ve th a t of  th e Eng in ee rs . Moreover, he  ha s a 
re se arc h  ass is ta n t re gu la rl y  ass ig ned  by th e un ion,  which  is not en joye d by 
eit her th e  SUN A or  th e C onduct ors ’ re pr es en ta tive.  Il is  bro th er ho od  ha s 1,219 
ca se s pe nd ing.

T he  ne w mem be r ap po in te d to  th is  divi sion  on F ebru ary  1, 1963. by th e T ra in ­
men ’s B ro th er ho od  ha s to ld  me  th a t it  is his  in te ntion  t o  be in  re gu la r at te nd an ce  
up on  co mplet ion of  th e fie ld as si gnm en ts  he  he ld  a t th e  t im e of hi s ap po in tm en t. 
I am  ho pef ul  th a t we  w ill  be  able  to  go fo rw ar d  th en  w ith  an  im pl em en ta tion  of  
th e  ca se -v alue  pe rc en ta ge s ex pr es se d by  th e T ra in m en’s W itnes s Jo hn so n a t 
th is  su bc om m itt ee ’s Ju ly  1964 hea ri ng. N ev er thel es s,  th e su pp le m en ta l bo ar d 
pro ce du re  is so re ly  in dic at ed  to  a tt a c k  th e im po sin g ba ck log of 1,511 ca ses fro m 
th e T ra in m en’s or ga ni za tion .

I re sp ec tful ly  su bm it tw o th ough ts  ab ou t th e ill s of th is  di vi sion . F ir st , th er e 
is  noth in g a t al l wrong  th a t go in g to  work ca nno t remed y.  Sec ond , be ca use 
go ing to  w or k ha s no t been th e  th em e of  my  goo d fr ie nds in  th e la bo r mem be r­
sh ip . and  an  ov ercrow de d ba ck lo g has  ac crue d,  re so rt  sh ou ld  be  had  to th a t pr o­
ce dure  en vi sa ge d by th e  fr am ers  o f th e  law , an d I quote : “ to  see th a t th a t diffi­
cu lty  is  ta ken  car e of .” T h is  quota ti on  is  from  th e  st a te m ent of  li on . Jo se ph  B. 
E ast m an, Fed er al  C oor din at or  o f T ra nsp ort a ti on , bef or e th e  Hou se  of  Rep re ­
se n ta ti ves Com mittee  on In te rs ta te  and  For ei gn  Co mm erc e, on W ed ne sday , 
May  23. 1934. Th e re fe re nc e,  ag ain , is  to  th e ex is ting sect ion 3 fi rs t fw ),  un de r 
which  th e  su pp le m en ta l boa rd s w er e fo rm ula te d in  1949, and he ra ld ed  by th e 
N at io nal  Med ia tio n B oa rd  w ith  op tim ism  and co m m en da tion , and  canc eled  by 
th e  a ct io n  o f labor .

M ay  I sa y als o th a t whe n I  w as  ch ai rm an  of  th e  fi rs t divi sion  fa st a tu to ry  
fu ncti on) fo r th e fiscal year 1969-61  I as ke d th e  divi sion ’s th en  ex ec ut ive secr e­
ta ry . on e J . M. M acL eod , to  p re pare  a  st a te m ent fo r me  r ef lect in g th e pe rfor m an ce  
of  th e  su pp le m en ta l boa rd s and  pr oje ct in g th a t p ic tu re  to re ve al  w ha t ou r ex ­
per ie nc e wou ld  ha ve  been had  la bor no t dep art ed  fr om  su pp le m en ta l bo ards .

T he  ex ec ut iv e se cre ta ry ’s re p o r t mad e fro m th e  off icia l re co rd s, of  wh ich  
he  w as  th e resp on sib le  cu st od ia n,  co mpr ises  th re e  pa ge s. I t  is  ap pe nd ed , id en ti ­
fied D oc um en t A.

The  do cu men t dis clo ses th a t th e  Su pp lem en ta l B oar ds w ou ld  ha ve  take n ca re  
of  th e  d iff icu lty  by Aug us t o f 1959. fo r th e  r ep ort  st a te s  :

“ I f  th e  su pp le m en ta l boar ds had  been  co nt in ue d a t 37 aw ard s pe r mo nth, 
w ith  o th e r co nd iti on s un ch an ge d,  th e  pe nd ing load  wou ld  hav e bee n redu ce d 
to  m in us tw o a t th e en d of  A ugust  1959, as  show n by ta ble  1.”
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For a graphic example of the effect of a pronounced apathy in the prosecu­

tion of petitioner’s cases before this board, let me show you the astonishing 
age of cases which are next to be placed before the latest referee appointed 
to this division: The Engineers’ case next in line for argument to a referee 
has been pending on our calen dar since September 24, 195S—nearly 7 years. 
The Firemen’s case has been in that status since January 20, 1955—over 10 
years. The Trainmen’s case date s from June 7, 1955—nearly 10 years. The 
Conductors’ case, like the Engineers’, is nearly 7 years old, having been 
docketed June 12, 195S. The Switchmen’s Union of North America is now 
prepared to argue a case docketed here on Janu ary 4, 1957—over 8 years ago.

These are cases among the 99 percent brought here on petition of the claim­
ant—not the carrier. If there  is a good, bona fide difference of opinion on their 
validity, although the Trainmen’s witness testified tha t 80 percent of theirs 
have no valid  basis, then nothing is being done to vindicate the position of the 
claimant and that  is certainly  the responsibility of the claim ant’s representa­
tive on this board. All of the procedure by which to prosecute these disputes 
to a conclusion—to a collection, if the claim is valid—is made available by the  
Amended Railway Labor Act. In the meantime, claims are aging.

This possibility was voiced by Mr. George M. Harrison, speaking for all 
of the rail  labor unions before the Committee on Inters tate Commerce, U.S. Senate, on April 11,1934. He said :

“They probably will say tha t the National Board will bog down. Well, now, 
I don’t know anybody tha t has a greater interes t in grievances being prosecuted 
than the man tha t originated the grievance. Grievances come about because the men file them themselves.”

The subject of recreating a supplemental board or boards under  the Railway 
Labor Act (45 U.S.C. sec. 153 (w)) as a demonstrated adequate  aid in reduc­
ing the backlog of cases accumulated by all of the operating  brotherhoods has 
been actively pursued by my principals  and with par tial  fruition. An agreement 
was reached to this end with the  Firemen’s organization, but not with the 
other four, although we have been in real need of such a statutory device for a 
long time to reach the Trainmen’s case jam (now 1,511 cases).

The Firemen’s supplemental board commenced operating on March 15, 1965, 
with two newly appointed members and the much-needed resul ts have already 
begun to appear. As of May 21, 1965, 39 decisions (awards) have been entered 
by these two members without yet resorting to the statutory “deadlock” proce­
dure involving the use of a referee. In these 39 cases 80 percent were found by the supplemental board members to be invalid claims.

In conclusion, the backlog before the Firs t Division is large. But it is not 
insurmountable. It  can be removed through the use of procedures available 
now in the Railway Labor Act by the reestablishment  of a supplemental board 
or boards in addition to the newly created Firemen’s Supplemental Board.

Without fully utilizing these sta tutory  aids the present  membership comple­
ment of the F irs t Division could not effectively attack the backlog in any reason­
able length of time and still meet the cases currently docketed.

However, from my 13 years of experience on the Nationa l Railroad Adjust­
ment Board it is my sincere belief t ha t an annual output  of from 735 to 980 cases 
would adequately accommodate the  normal filing of claims. This obviously 
satis facto ry performance of a Division having nationwide jurisdiction  could be 
accomplished by each regular Division member handling only from three to five 
cases in each of the year’s 48 working weeks. This remarkably low average 
weekly caseload per member would permit of adequate  time for  the most serious 
consideration of each case and thus serve the interests of the petitioning claimant 
and the answering respondent in a timely manner.

D ocum en t A
April 4,1961.Memorandum for : Mr. E. T. Horsley, Chairman, Fi rst  Division.

Re Estimated effect of E/F  and C/T  Supplemental Boards on Fir st Division 
backlog.

The Supplemental Boards were in operation from October 10 and 17. 1949 
through March 20. 1953. The last three  months of 1949 are disregarded in this 
estimate as not a normal period of operation.

Average number of awards  per month was 14.8 for the E/F  Board and 22.8 
for the C/T  Board or a total of 37.7 (say 37). Withdrawals from the Supple­
mental Boards are not counted as these cases would have been withdrawn from 
the  Regular Board.
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If  the  Supplemental Boards had  been continued at  thirty-seven awards per 
month, with  other conditions unchanged, the  pending load would have been 
reduced to minus two at  the end of August 1959, a s shown by Table 1.

Table 2 shows, in colum ns (1) and (2), how the Divis ion would have fared  
witho ut the Supplemental Boards, sta rting  with a  zero balance September 1,1959, 
and  assuming no change in withdraw als.  However, in the  absence of a large  
backlog of pending cases, it  is probably th at  withdrawals would have been dras ­
tically reduced. (W ith draw als  during the  nine teen  months since August 1959 
averaged 37.7 pe r month. Du ring the preceding for ty- fou r months  the average 
was 33.3.) Column (3) show s the  number of cases closed by Regu lar Board 
award s only and that  the  pend ing load would have been 696 March 31, 1961, if 
withdraw als  are  not counted. Column (4) shows th at  the  pending load would 
have  been reduced to minus seven if the Supplemental Boards had been in oper­
atio n and i f the re were no withdrawals.

No attempt has been made to estimate the increase  in cases docketed which 
would  have resu lted from reduction  in the  number of Special Boards  due to 
absence of a sub stantial backlog.  It  appears, however, th at  to continue on a 
cu rre nt  basis the Supp leme ntal Boards would be required for  an indefinate period 
and tha t some Special B oards would be needed.

J. M. MacLeod, 
Executive Secretary.

Table 1

P end in g  e nd  
of  ca le ndar

S upple m en ta l 
B oar d  a w ar ds B al an ce

ye ar

1953 . _____________ _____ _____________ 2,921 1333 2,588
1954 _____________________________________ 2,964 777 2,187
1955 -- - __________ ____ _________________ 3,1 15 1,221 1,894
1956 .  _______________________________________ 2,768 1,665 1,103
1957 __________________________________ ____________________ 2,3 76 2,109 267
1958 . ________ _________________________ _______ ____ 2,7 62 2,553 209
1959 ________ ________________________________________________ 2 2 ,847 8 2,849 - 2

1 A p ri l th ro ugh  D ec em be r 1953.
2 A ug.  31. 1959.
’ T h ro u g h  A ug us t 1959.

Table 2

A w ar ds  o nl y

D oc ke te d Close d
R eg ula r
boa rd

S upple ­
m en ta l
boar ds

(1) (2) (3) (4)

1959
S ep te m b er___ ___________ ____________________ 60 12 11 37
O ct ober  . . .  . _________  . _______ . 76 24 18 37
N o v e m b e r .__  ____________  ____________ 80 37 33 37
D ecem ber______  . .  _______________  ____ __ 58 25 21 37

1960
J a n u a ry ______________________________ _______ 61 47 17 37
F e b ru a ry _______________________  ____________ 58 35 23 37
M arc h  '  .  .  ____ _______________ 75 78 33 37
A p r il ..  .  ___________  ___ ___ 60 32 26 37
M a y _____________________ ______ ____________ 73 56 41 37
J u n e __  _____ _ __________ 60 58 12 37
J u ly . . .  . ____________ ___________ 90 114 20 37
A u g u s t. ___________ ____ _____ ____________. . . 61 89 25 37
S ep te m b er......... .................... ............. ........................... 60 23 21 37
O cto ber_________  ________  __________________ 100 61 35 37
N o v em b er________ ___________________________ 77 82 78 37
D ecem ber_______________________________ _____ 56 309 35 37

1961
J a n u a r y ..  _______________ ___________________ 68 160 104 37
F e b ru a ry .......................................................................... 57 20 14 37
M a r c h .. '.  _________________________________ 64 52 31 37

T o ta l_______________  __________________ 1,294 1,314 598 703

P e n d in g  M ar.  3 1,1 961 ____________  ___________ ( -2 0 ) 696 ( - 7 )

N o te .—D lfl er en ce  bet w een  c o lu m ns (2) an d  (3) r ep re se n ts  w it hd ra w als  (716).
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Sta teme nt  of T. F. Str un ck , Carrie r Member, T hird  D iv is io n , N ational 
R ailroad Adju st m en t B oard

My na m e is  Tho mas  F. Strun ck . I  am  a ca rr ie r mem be r of th e  T h ir d  Div isi on  
of  th e N ational R ai lr oad  A dju st m ent Boa rd . My office addre ss  is 220 So uth 
S ta te  S tr eet,  Ch icago, Il l. I hav e se rv ed  in th is  ca pac ity sinc e J a n u a ry  1. 1962. 
P ri o r th e re to  I se rved  as  a ca rr ie r m em be r of  th e Second  D iv is ion of  th e  Boa rd , 
as a tt o rn ey  a nd a ss is ta n t g en er al  a tt o rn ey  f o r th e Un ion  Pa ci fic  R ai lr oad , Om aha, 
Neb r.,  and ex am in er  fo r th e  c a rr ie r m em be rs  of th e  F ir s t D iv is io n of th e  B oa rd .

SCOPE

Thi s st a te m en t will  be lim ited  to  fa c ts  co nc erning  ca se lo ad  and  nu m be rs  of  
ca se s han dl ed  on th e Sec ond , T hir d , and  F ourt h  Div is ions  of th e  N at io na l R ail ­
ro ad  A dju st m en t Boa rd . I t w il l co n ta in  a br ie f ba ck gr ou nd  re vi ew  to  ai d  in  
unders ta nd in g  th e cu rr en t s ta tu ts  of ca se  ha nd ling  on ea ch  of  th ese  Divisi on s, 
an d w il l co ns id er  the ba ck log on th e  T h ir d  Di vis ion . I t w ill  al so  tr e a t of  th e 
st ep s which  ha ve bee n ta ken  to  re duce  th a t backlog, th e  eff ec t of  s uc h pr oc ed ur es  
and  some  est im ate  of  whe n th e ba ck lo g mig ht  be re du ce d to  re as ona ble  pro po r­
tio ns .

INTRODUCTION

The  th re e  divi sion s be ing co ns id er ed  w er e es ta bl is hed  as p a rt  of  th e N at io na l 
R ail ro ad  A dju st m en t B oa rd  by  am en dm en t to  th e R ai lw ay  Lab or Ac t in 1934. 
Se ct io n 3 pr ov id ed  fo r th e  est ab li sh m en t of  fo ur  di vi sion s of  th e  na ti onal bo ard 
in cl ud in g th e  divi sion s un de r co nsi der at io n , an d de fin ed th e ir  ju ri sd ic ti on . D is­
pute s an d gr ie va nc es  invo lv ing sh op  c ra f t em plo yees a re  under  th e  j u ri sd ic ti on  of  
th e  Second  D iv is ion.  Th ose in vo lv in g o th er  no no pe ra ting em ploy ee s such  as 
cl er ks , maint en an ce -o f-way  em ploy ee s, sign alm en , te le gra phe rs , di ni ng  ca r em ­
plo yees,  slee pi ng  car co nd uc to rs , etc ., a re  as sign ed  to th e T hir d  Div isi on . D is ­
pute s invo lv in g em plo yees  no t under  th e  ju ri sd ic tion  of  th e  o th er  th re e  divi sion s 
of  th e  B oar d  a re  unde r th e ju ri sd ic ti on  of  th e F ourt h  D iv is ion (R ail w ay  Lab or  
Act, sec. 3 ( h ) ) .  The  c ra ft s  su bje ct  to  th e ju ri sd ic tion  of  th e th re e  divi sion s 
co lle ct ively re pre se n t 70 pe rc en t of  em ploy ee s su bj ec t to  th e  N at io nal  R ai lr oad  
A dju st m ent B oa rd .

The  Se co nd  and T hird D iv is ions  consi st  of  f ive ca rr ie r and  five  la bor mem be rs  
each ; w her ea s th e  F ourt h  D iv is io n co nsi st s of  th re e  ca rr ie r an d th re e  la bo r 
mem be rs.

Th e re co rd s of  th e  N at io na l R ail ro ad  A dj us tm en t Boa rd  re ve al  th a t th e or ga ­
n iz at io ns a re  th e pet it io ne rs  in 99 perc en t of  th e ca se s ap pe al ed  to  th e Bo ard.  
On  th e  th re e  di vi sion s co ns id er ed  in  th is  st at em en t,  th e  vast  m ajo ri ty  of  ca se s 
ha ve  be en r e fe rr ed  to a  n eu tr a l fo r de ci sion .1

SECOND AND FOURTH DIVISIONS

The se  d iv is io ns  h av e no t ex pe rien ce d p a rt ic u la r dif fic ul ty in  m ain ta in in g  a re a­
so na bl e ba la nc e be tw ee n ca se s re ce iv ed  an d on han d and th os e ha ndle d to  a 
conc lusio n.

Si nc e i t  com men ce d oper at in g in  1934 th ro ug h June  30. 1964, a 30 -y ea r pe rio d, 
th e  Se cond  D iv is io n has  do ck ete d 4,776 ca se s,  dis po sed of 4,306, le av in g on ha nd  
fo r di sp os it io n 270.2 3

Sinc e th e  y ear th e B oa rd  in it ia te d  oper at io ns th ro ugh Ju n e  30. 1964. th e  Sec ­
on d D iv is ion h as  ha d on ha nd  fo r d is posi ti on  a t th e  en d o f ea ch  fiscal yea r 
an  appro xim ate  a ver ag e of 161 c as es  w ith  th e  t o ta l nev er  e xc ee di ng  379.’

T he  270 c as es  on ha nd  Ju ne 30, 1964, is  t h e  sm al le st  n um be r of  un di sp os ed  ca ses 
in  th e  la s t 5 fis ca l ye ar s.  Cases  di sp os ed  of in  th e year en di ng  Ju n e  30, 1964, 
w er e 283. T his  c on st itute s th e  h ig hes t num ber  h an dl ed  in  th e  p ast  4 fis ca l ye ar s.  
F o r th e  10 -m on th pe rio d co mmen cin g Ju ly  1, 1964. th e  Secon d Div is io n has  
do ck eted  153 ca se s an d di sp os ed  o f 168, le av in g on  han d 256  fo r dis po si tion  as  
of  A pr il 30 ,19 65 .

W hi le  th e  Se cond  Div isi on  has be en  m ak in g pr og re ss  in  re cen t yea rs , it  has  
a  fe w  m in or  p ro bl em s whic h ha ve  del ay ed  it s  ca se  d ispo si tio n.  L ib er al ex te ns io n 
of  t im e to  t h e  p a rt ie s  a nd  t h e  l im ited  am oun t of  t im e some  re fe re es hav e al lo tt ed  
to  t h e ir  w or k on  th a t D iv is ion ha ve  be en  fa c to rs  tend in g to  ex te nd  ti m e re quir ed

1 30th  Annual Repo rt of  th e Nationa l Mediation Board.
2 Cumulative  sta tis tic s taken from p. 88, 30th Annual Report of the  Nat iona l Mediation 

Board.
3 Da ta taken from an nual reports of the  Natio nal  Mediation Board.
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fo r di sp os it io n of  a  do ck et  o f ca ses. Also, th e  carm en  c ra f t ha nd le s appro xi­
m at el y 50 pe rc en t of  th e  case s be fo re  th e D iv is ion and  sinc e su ch  ca se s a re  
as si gn ed  to  one re p re se n ta ti ve  th is  ha s ca us ed  some  del ay  to  th e  ha nd ling  of  
al l ca ses.

Non e of  th es e el em en ts  p re sen t in su pe ra bl e ob stac les.  M in or  mod ifi ca tio ns  in  
D iv is io n pr oc ed ur e w ill  corr ect th e  si tu at io n. The  D iv is io n mem be rs  co nc erne d 
hav e in it ia te d  s te ps  to ch an ge pr oce dur e to  e xp ed ite ca se  h an dl in g. A co nt in ui ng  
re vie w  of  th e  ru le s of  p ro cedure  an d th e co op er at io n of a ll  conc erne d to w ard  
pr om pt  mo di fic ati on  a s  dem an de d will  pr ev en t any se ri ous dif fic ul ty from  de ­
ve lo pi ng  on th is  D iv is io n co nc er ni ng  ca se  ha nd lin g.  In  any even t, th es e a re  
m a tt e rs  fo r ad ju st m ent am on g a ll  thos e invo lved  and do no t re quir e an y ch an ge  
to  th e  R ai lw ay  L ab or  Ac t.

T he F ourt h  Div is ion in  th e  sa m e 30-ye ar per io d te rm in a ti ng  Ju ne  30, 1964, 
do ck et ed  1,948 cases, di sp os ed  of 1.917, leav in g on han d 3 1 / In  th e mo st re ce nt 
10 -m on th pe rio d te rm in ati ng  A pr il 30, 1965, 85 ca se s w er e do ck eted  an d 68 d is ­
po se d of. leav in g 48 p en ding .

THIRD DIVISION

T he T hir d  Divi sio n is  be ing tr ea te d  se par at el y  be ca us e of  ce rt a in  un ique  c ir ­
cu m st an ce s an d spec ia l pr ob lems. I t  has ju ri sd ic ti on  ov er  dis pu te s inv olving  
em ploy ee s of or ga ni za tion s w hi ch  re pre se nt th e  la rg est  m em be rs hi p in  th e ra il ­
ro ad  in dust ry .6 7 U nd ou bted ly  th is  is a fa cto r in  th e  g re a te r ca se  vo lum e be fo re  
th is  d ivisi on .

T he  st a ti st ic s of  th e T h ir d  D iv is io n re la ti ng  to  vo lume of  ca se s re ve al  th a t 
ac cu m ul at io n of  un de cide d ca se s on ha nd  w as  no t ex ce ss iv e from  th e ince pt ion 
of  th e  B oa rd  th ro ug h fiscal 1955.® Th e fa ct s in dic at e th a t th e re  were 616 ca se s 
on ba nd  a t clo se of fiscal 1955  and 1.455 a t th e clo se of  fis ca l 1956 /

I t is fe lt  th a t th is  m ar ked  in cr ea se  was  du e princi pal ly  to  ag re ed  ch an ge s in  
th e metho d of  ha nd ling  gr ie va nc es . P ri o r to  th e  A ugus t 21, 1954, ag re em en t, 
th e re  w as  no ge ne ra l pr ov is io n co nc er ni ng  tim e lim it s fo r proc es sing  di sp ut es . 
M an y di sp ut es  were no t pro gre ss ed  fo r ye ar s,  and a num ber  of ea se s a ft e r be ing 
pr og re ss ed  th ro ug h al l st ep s on  th e pr ope rt y la y  dorm an t fo r long  pe riod s and 
th en  w er e ta ken  to  th e B oar d. V ar io us  ex am pl es  of  su ch  gr ie va nc es  not p ro ­
gr es se d w ith  di lig en ce  a re  to  be  fo un d on pa ge s 5-7  of  c a rr ie rs ’ ex hi bi t No. 47 
filed w ith Em erge nc y B oar d  No. 106, as  we ll as  in  th e  te st im on y of C arr ie r 
W itne ss  Day  be fo re  th a t sa m e B oa rd  (R . 4427-44 31, re port ed  a t pp. 12S6 an d 
1287 of  th e tr an sc ri p t of  pr oc ee di ng s of  Em erge nc y B oard  10 6) .8 9 As an  ex ­
am pl e see T hi rd  D iv is ion aw a rd  8140 wh ich  invo lved  a de la y of  ov er  12 ye ar s.

On A ug us t 21. 1954. th e  m a jo r carr ie rs , re pre se nte d by  th e  E as te rn . W es te rn , 
and Sou th ea st er n C arr ie rs ’ Con fe re nc e Com mitt ee s, and  th e  co op er at ing ra il ­
w ay  la bor or ga ni za tion s,  in cl udin g mos t of th os e co nc er ne d w ith  th e  T hird  D i­
vi sion . en te re d in to  an  agre em en t ef fecti ve  Jan u a ry  1. 1955, which  imposed  cer­
ta in  tim e lim its on th e in it ia ti o n  of  cl aim s and  gri ev an ce s an d th eir  proc es sin g 
a t vari ous lev els in cl ud in g appea l to  th e Board.® In  ge ne ra l, th e ru le  prov id ed  
th a t if  th e em plo yees or th e ir  re pre se nta tives  def au lted  in  ha nd lin g,  th e cl aim  
wou ld  be  ba rr ed . I f  th e  ra il ro a d  def au lted  it  wou ld  be  re quir ed  to al low th e 
cl ai m  as  pr es en ted re gard le ss  o f it s m er its . F o r cl ai m s up on  which  th e hig he st  
des ig nat ed  office r had  ru le d p ri o r to  th e ef fecti ve  date  of  th e  ag re em en t, a pe riod  
of  12 mon th s w as  al lowed  fo r ap pe al  to  th e ad ju st m ent bo ar d.  Th e tim e lim it  
pr ov is io ns  re qu ired  th a t al l d is pute s,  in cl ud ing thos e which  had  ac cu m ulated  ov er  
th e  yea rs , be  p ro gr es se d and ap pea le d to  th e ad ju st m ent boar d  w ith in  st ip u la te d  
pe riod s,  ot he rw ise th ey  be ca me bar re d.  T hi s re su lt ed  in  d is pute s th a t ha d been 
ly in g dorm an t fo r long  per io ds on th e ca rr ie rs  be ing ap pea le d to  th e  T hird  
Div is ion.

4 P . 88. 30 th  Ann ua l R ep ort  o f th e  N at io na l M ed ia tio n Bo ard.
5 C ra ft s un der  ju ri sd ic ti on  of th e  3d  Di vi sio n co nst it u te  44 perc en t of  em plo yee s su bj ec t 

to  th e  Nat io na l Rai lroa d A dju st m en t Bo ard.
8 E xh ib it  F  to  Mr. B ru n er’s s ta te m e n t cop y of  w hi ch  so f a r  a s  i t  re la te s to  th e 3d

D iv is ion is  at ta ch ed .
7 Ibid.
8 T he  ap pro pri at en es s of a tim e li m it  fo r pr og re ss in g claims an d gr ieva nc es  ha d ea rl ie r 

been  rec otm ize d bv im part ia l au th o ri ti e s . F or ex am ple, th e  A tt o rn ey  G en er al ’s Co mmittee  
on  A dm in is tr at iv e P ro ce dur e in  194 1 recommended th a t,  sinc e th e  N at io na l R ai lroa d 
A dju st m en t Bo ard did  no t es ta b li sh  “t im e lim it a ti ons wh ich wou ld  p ro te ct  ag ai nst  th e 
as se rt io n  of  s ta le  clai m s.” th e  R ai lw ay  Lab or  A ct  be am en de d to do so.

9  A rt . V of ag re em en t dat ed  Au g. 21 , 193 4.
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As sta tis tic s presented by Mr. Burne r indicate, 1,170 cases were docketed in 
fiscal 1956. This represen ted more than a 100-percent inc rease over any pre­
ceding year.  Such an increase  in the  f irst yea r of ef fectiveness of  the t ime l imit  
rule  was  to be anticipa ted. However, the rule  provides no clue as to why the 
number of cases subm itted  shou ld have continued at an abnormally  high level 
dur ing  the  years  af te r the rule became effective and  its  provisions became well 
known and were being followed.

While  the  number  of cases disposed of since 1956 has been in a general 
uptrend, new cases have been docke ted at  an acce lera ted rate. Dur ing the 9- 
year fiscal period, commencing 1955, cases received have  been in a range of 
615 to 1,170 each year, ave rag ing  801 per year compared to a 21 year pre-1956 
ann ual  average of 363.1B

The number of undecided  cases grew continuously to 2,646 on Jun e 30, 1961, 
reachin g a high of 2,731 a year lat er.  Faced with thi s mounting backlog, the  
ca rri ers and the organiza tions concerned through their  representativ es had 
previously commenced a series of procedures designed to remedy the progres­
sively adverse  si tuation.

The ca rri ers’ terr ito ria l committe e for  the  Nat ional Ra ilro ad Adjustm ent 
Board and the committee rep resent ing  labor  orga niza tions par tic ipa ting in the 
third  division executed an agreem ent  on March 28. 1961 esta blishing a supple­
men tal board  as provided for  in  sectio n 3, f irst  (w) of the Rai lway Labor Act.* 11

Dur ing the  first  fiscal year the supplemental  board was in opera tion, from 
July 1, 1961 to Jun e 30, 1962, both the  regular  and  the  suppleme ntal board dis­
posed of 688 cases compared wi th 486 in fiscal yea r 1961.“ Beginning July 1,
1961, 1 month af te r the supplementa l board  commenced operations, through 
April 30, 1965, the  reg ula r and  supplemen tal boards disposed of 3,595 cases 
averaging approximately  936 per year, which is an average  increase of 92.5 
perc ent over the output  for  1961. Sta tist ics  for the  most recent  period July 1, 
1964, throug h April 30, 1965 reveal  879 cases disposed of which projects to 
an annua l ra te  of about 1,055. Also, concerning the  delay problem, it  is of 
int ere st th at  the cases now being processed to a conclusion by the  regular  and 
supp lementa l thi rd divisions bear  a docket closing da te subseque nt to August
1962.

The  sta tis tic s on the backlog of cases reveal a consistent incre ase from 1955 
when it stood at  616 to a high of 2.731 at  the close of fiscal 1962. The first  
yea r immediate ly prio r to the  ope ration of the supp lementa l board the backlog 
increase d by 247 cases. While it  increased sligh tly af te r the  first  year  the 
supp leme ntal board operated,  th is was  due primarily  to a grea ter  case influx 
since the  two boards su bst antia lly  increased outpu t.

As of Ju ly 1, 1964. the  num ber  of undecided cases was 2.197. The number 
of undec ided cases as of April  30. 1965. was 1.910. Therefo re, in the  3-year 
10-month period both boards have been functioning, we find the  backlog has 
been reduced by 821 cases.

In add itio n to the establ ishment of the supplemen tal board, fu rth er  steps 
ensued to resolve the backlog problem. These are outlined in Circ ulars Nos.
1 and  5 of the National Railway Labor  Conference dated May 31. 1963. and 
October  11. 1963, respectively, and  attache d to Mr. Burne r's  stateme nt as 
exhibit s K anil L.

The ca rri ers and the labo r organiz ations subject to the  th ird  division agreed 
to an optiona l procedure for case s pending before  the  th ird  division as out ­
lined in Circ ular  No. 1 ref err ed to above. Ind ividua l ca rri ers and the labor 
organizat ions were encouraged to make a fu rth er  effor t on the propertie s to 
ad just cases pending before the th ird division, and special boards of adjustment 
provided  for  in section 3, second of the  Railw ay Labo r Act were recommended 
to be estab lished where app rop ria te. It  was sugges ted th at  in special circum­
stan ces  such boards migh t be cre ated to handle disputes  involv ing more than 
one la bor organization.13

Any disputes pending before the  division subject to these  procedures are  held 
in abeyance and lat er  withdrawn from  its docket if resolved. Since the insti tu­
tion of the  procedure concerned wi th settl ement on the proper ty or by special

10 See exhibit F to Mr. Bur ner ’s sta tem ent , attached  hereto.
11 See exh ibit I to Mr. B urner’s sta tem ent .
22 See ex hibi t ,T to Mr. Burne r’s stat ement .
13 This  represented a dep artu re from normal procedure whereby such board s customarily  

handle disp utes  involving a car rie r and one labor  organizat ion.
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bo ar ds  of  ad ju st m ent,  th ro ugh  Ju ne  30, 1904, 219 ca se s ha ve  bee n w ithdra w n 
fr om  th e  di vi sion ’s w ork in g docket.  So fa r  th is  fis ca l yea r 155 ca se s ha ve  
be en  w ith dr aw n.

On  May 31, 1963 th e  c a rr ie rs  an d fo ur la bor org an iz at io ns su bj ec t to  th e 
ju ri sd ic ti on  of  th e th ir d  di vi sion  ex ec uted  an  ag re em en t, co ns idered  in  C ir cu la r 
No. 5 re fe rr ed  to  ab ove, pr ov id in g fo r th e es ta bli sh m en t of a di sp ute s co m m it­
te e to  decid e is su es  in vo lv in g th e  in te rp re ta ti on  of  p a rt ic u la r national  ag re e­
m ent pr ov is ions  ou tl in ed  th er ei n.

Am ong th e qu es tion s re fe ra b le  to th e dis pu te s co m m it te e a re  th os e in vo lv ing 
tim e lim itat io ns , ho lida y an d va ca tio n prob lems. C as es  invo lv ing d is pu te s 
co m m it tee qu es tio ns  m ay  be  su bm it te d by th e part ie s to  th e  dis pu te s co m m itt ee  
di re ct ly  fro m th e in d iv id ual ra il ro ad. Ca ses pe nd ing be fo re  th e th ir d  divi sion  
m ay  also  be su bm it te d to  th e  co mm itt ee  w ith  th e pr ov iso th a t th ey  will  re m ai n 
pe nd ing be fo re  th e div is io n an d if  no t dis po sed of by  th e  co mmittee , m ay  be 
re tu rn ed  to  th e  di vi sion  fo r di sp os it io n of  issu es  st il l re m ai ni ng  open and  no t 
under th e ju ri sd ic tion  of  th e  co mm ittee .

D ispu te s al re ad y re fe rr ed  to  th e di sp ute s co m m it tee on  th e ba si s of  th e  is su es  
an d ag re em en t pr ov is io ns  i nv olve d ta bu la te  as  fo ll ow s:
V ac at io n_________________________________________________________________ 139
Vac at io n,  A rti cl es  I I  (195 4)  an d I I I  (19 60) : H oliday s--------------------------  7
A rt ic le s I I  (1954)  and  I I I  (19 60) : H ol id ay s__________________________  51
A rt ic le  IV  (1954)  : Use  of fu rlou gh ed  em ploy ees-------------------------------------  5
A rt ic le  V (1954)  : T im e li m it ___________________________________________ 511
A rt ic le  V (195 4) , Tim e li m it  an d art ic le s I I  (19 54) an d I I I  (1960)  :

H ol id ay s_______________________________________________________________  3
A rt ic le  V (19 54)  : T im e L im it  an d vac at io n-------------------------------------------- 13
A rt ic le s VI (19 54)  an d I I I  (19 62) : Adv an ce  no tice  of fo rc e re duc tion— 16

T ota l_____________________________________________________________ 745
As of  A pr il 30, 1965, 745 ca se s ha ve  been he ld  in  ab ey an ce  an d re fe rr ed  to  th e 

d is pute s co mmitt ee  th ro ugh  A pr il 30, 1965. T he  ef fe ct  on th e back log of th e  
di sp ut es  co mmitt ee  pro ce du re  is  no t su bj ec t to  pre ci se  es tim at e.  In  man y of  
th es e ca ses de cision s on  th e  na ti onal ag re em en t is su es  w ill  di sp os e of  th e  
di sp ut es  be fore  th e th ir d  divi sion  in which  su ch  is su es  a re  ra is ed . In  o th er 
ca se s,  even wh en  they  do  not  disi>ose  of  a do ck et,  su ch  de cision s wi ll a ss is t th e  
th ir d  divi sio n in  di sp os in g of  it  by get ting  ou t of  th e  w ay  issu es  which  ha ve  
pr ov ed  to be trou bl es om e and  tim e-co ns um ing whe n han dl ed  by th e divi sion  
it se lf . Ac cordi ng ly,  th is  pro ce dur e w ill  ef fecti ve ly  re du ce  th e  di vi sion ’s ba ck log . 
Some  di sp ut es  w ill  be re tu rn ed  to  th e di vi sion  fo r fu r th e r ac tion  sin ce  th ey  
co nta in  iss ue s no t un de r th e  j uri sd ic ti on  of  t he d is pute s co mmitt ee .

The  m aj or ity (52 7) of  t h e  D ispu te s Com mitt ee  ca se s pre se n t issu es  inv olving  a n  
in te rp re ta ti on  of  art ic le  V, th e tim e lim it  of th e A ug us t 21, 1954. ag re em en t. 
The  ex pe rie nc e o f t he  T h ir d  D iv is ion has  bee n th a t in ab out 75 p er ce nt  of  t he ca se s 
in  which  such  qu es tion s w er e disc us se d by th e B oa rd , de ci sion s on thos e issu es  
w er e co mplete ly  di sp os it iv e of th e  e n ti re  d ispu te . T his  is  b ec au se  th es e qu es tion s 
a re  th re sh ol d iss ue s. A ssum ing a si m il ar  p a tt e rn  in th e  d ec is ions  o f the D ispu te s 
Com m itt ee  ap pr ox im at el y 395  of  th e  527 such  ca se s w ill  be  fin all y dis posed of  by  
th a t comm ittee .

Of th e re m aini ng  c as es  bef or e th e c om mitt ee  t he  n ex t la rg est  ca tego rie s invo lve 
vac at io n an d ho lida y is su es , th e re so lu tion  of  whi ch  usu all y  co mplete ly  disp oses  
of th e docke t. Ther e a re  197 such  ca ses cu rr en tl y  be fo re  th e D ispu te s Co mm ittee . 
Ac cording ly , an  ed uc at ed  gu es s wou ld  su gg es t th a t clos e to  600  of  th e 745 ca se s 
re fe rr ed  to  it  will  pr ob ab ly  be  fin al ly  decid ed  by  th e D is pute s Co mm itte e. The  
Div is ion also  h as  mad e ce rt a in  p ro ce du ra l mod ifi ca tio ns  de sig ne d to ex pe di te  c as e 
di sp os iti on . The  Div is ion no  long er  re quir es  a ll  mem be rs  to  part ake in  h ear­
in gs  be fo re  re fe re es  a t  w hi ch  th e  pe ti tion er  an d re sp on de nt  pr es en t th e ir  cases. 
The  p art ie s now appear on ly  b ef or e th e re fe re e an d th e c a rr ie r an d la bo r mem be rs  
to  wh om th e ca se  is  as si gn ed . T his  ha s re le as ed  th e ei ght o th er mem be rs of  th e  
D iv is io n f or w ork on th e ir  doc ke ts .

Also , whe re  appro pri a te , pen di ng  ca se s invo lv ing si m il a r iss ue s an d th e same 
pa rt ie s ha ve  been gr ou pe d by  ag re em en t of  th e c a rr ie r and la bo r mem bers to  be 
co ns ol id at ed  an d ha nd le d to get her . Thi s has  el im in at ed  mu ch  du pl ic at io n of  
ef fo rt  by  avo id ing se para te  h an dling.
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The  re su lt s of th e var io us re m ed ia l pr oc ed ur es  outl in ed  ab ov e ha ve  bee n im ­
pr es sive . As prev io us ly  s ta te d , sinc e th es e m ea su re s w er e in st it u te d , ea se  d ispo si ­
tion  as  of  A pr il 30, 1965, avera ges  936 pe r yea r co m pa re d w it h  486 ca se s in fis ca l 
1961. The  backlo g h as  dec lin ed  b y a to ta l o f 821 ca ses.

W ith th e ex cept ion  of  th e  su pp le m en ta l Boa rd , fu tu re  ef fe ct s on Di visio n w or k 
of th e  s te ps ou tli ne d ca nno t be fo re cast  w ith ac cu ra cy . How ev er , in di ca tions a re  
th a t th e  pr oc ed ur es  ad op te d w il l ha ve  a co ns id er ab le  in flu en ce  on  Div isi on  pro ­
du ct io n in  th e i>eriod a he ad .

In  th e ligh t of th e vari ous co nsi de ra tions  ou tl in ed , th e  ca rr ie rs  es tim at e th a t 
th e D iv is ion can disp ose o f a ppro xim at el y  1,050 ca se s an nual ly . Su ch  a  p re di ct io n 
is re as on ab le  on th e ba si s of re ce nt ex pe rien ce  and  th e fu tu re  im pa ct  of  th e  pro ­
ce du re s di scus sed.  T hi s is  p re d ic ate d  on th e as su m pt io n th a t su ffi cie nt  f unds  a re  
mad e av ai la bl e to o pe ra te  a t m ax im um  c ap ac ity .

In  cal cula ting  th e fu tu re  ef fe ct  of  th es e pr oc ed ur es , we w ill  no w co ns id er  th e ir  
pr ob ab le  inf lue nce on ca se  in put.  In  th e pas t 4 fis ca l yea rs  en di ng  Ju ne 30, 1964, 
it  has av er ag ed  750 ca se s per  y ear.  In  th e 10 -m on th pe rio d te rm in ati ng  Apr il 30, 
1965, in pu t ha s av er ag ed  ap pro xim ate ly  59 ca se s pe r mon th , which  pr oj ec ts  an ­
nua lly to  710. As suming th e  n um ber  of  d is pu te s in  pr oc es s on  t h e  p ro per ty  i s no t 
ab ov e av er ag e an d th e lev el of  ne w di sp ut es  do es  not su bst an ti a ll y  incr ea se , it  is 
re as on ab le  to conc lude  th a t th e  a vera ge case in put to  th e  B oar d  sh ou ld  n ot  a ppr e­
ci ab ly  in cr ea se . In  fa ct , th ere  is  a po ss ib ili ty  of it s de cr ea si ng  a s th e se tt le m en t 
pr oc ed ur es  on th e pro pe rt y a re  in vo ke d,  sin ce  som e ca se s in  han dling  m ay  be su b­
je ct ed  to  su ch  pr oc ed ur es  in  li eu  of  ap pe al in g th em  to  th e  N at io nal  R ai lr oad  
A dju st m en t Bo ard .

As  th e  Div is ion de cide s mor e di sp ut es , it  w ill  br oa de n it s  body  of  pr ec ed en ts  
to  in cl ud e issu es  which  a re  invo lv ed  in ca se s be ing ha ndle d on th e pr op er ty . 
The se  de cision s will  se rv e as  th e  bas is  fo r se tt li ng  m an y su ch  ca se s an d pre ve nt  
th e ir  a ppeal to t he B oa rd .

Also, fu tu re  de cision s of th e  D is put es  Co mmitt ee  may  se rv e as  a ba si s fo r 
dis po si tion  of  d oc ke ts on th e  ra il ro a d s wh ich  m ig ht  o th er w is e be  ap ite aled  to th e 
na ti onal bo ard.

In  an y ev en t, eve n if  th e  avera ge in put re m ai ns a t ap pro xim at el y  750, an d 
th e ou tp u t av er ag es  1,050 ca se s an nu al ly , th e ba ck log of  th e T hir d  Divisi on  
sh ou ld  d ec lin e alm os t 300 ca se s per yea r.  If  t h is  c al cu la tion is  c om bine d w ith  th e 
600 ca se s it  is es tim at ed  th e  D is pute s Com mittee  w ill  de cide  of th os e cu rr en tly  
pe nd ing,  th e  ca se load  sh ou ld  be re du ce d to  re as on ab le  w or kin g pr op or tio ns  by 
th e  clo se  of  fisc al year 1967. T his  wo uld leav e appro xim at el y  650 ca ses on th e  
w or ki ng  do ck et  by th a t dat e,  a s co mpa red to an  es tim at ed  annual outp ut of  
1,050 ca se s.  Ac cording ly,  fo r a ll  p ra cti cal pu rp os es  th e D iv is ion could  th en  be 
co ns id er ed  c ur re nt .

W hi le  t he re  a re  some  u ncert a in ti es in  mak in g a pre di ct io n,  th ere  is good  reas on  
fo r op tim ism . A fter  th e  Sup pl em en ta l Boa rd  co mplete d it s org an iz at io n an d 
adm in is tr a ti ve  ph as es  an d acq uir ed  ad dit io nal  ex pe rien ce , th e  num be r of  ca ses 
ha nd le d by th e Divis ion  as  a who le  has  co ns is te nt ly  in cr ea se d.  I t  is al so  to  
be no te d th a t th e  o th er  s te ps co ns id er ed  prev ious ly  a re  of  re la tivel y  re ce nt  or ig in  
and th e ir  fu ll  im pa ct  lie s in th e fu tu re . The  in dic at io ns are  th a t th es e fa cto rs  
w ill  hav e a ve ry  benefic ial  ef fect on th e ope ra tion  of  th e  T h ir d  Di visio n an d 
th e en dea vo rs  be ing  mad e by all  co nc er ne d to br in g th e w or kl oa d w ithi n re as on ­
ab le  li m its.

R eg ar dl ess  of  th e uncert a in ti es in  ev al uat in g in  det ai l th e  ef fect to  dat e an d 
p a rt ic u la rl y  in th e fu tu re  of  th e  var io us st ep s ta ken  th e im port an t in qu iry 
in  b oth in st an ce s is t he  cum ul at iv e re su lt .

The  pr od uc tion  lev el of  t he  D iv is io n has  bee n su bst an ti a ll y  in cr ea se d sin ce  th e  
ab ov e pr oce du re s ha ve  be en ap pl ie d.  A t the sa m e tim e th e  ba ck log has re gis te re d 
a de fini te  de cli ne .

The se  ex ce llen t re su lt s a re  m os t en co ur ag in g.  I t is ob viou s th a t th ey  are  
d ir ectl y  re la te d  to th e pro ce dur es  ou tli ne d.  W h at has be en  ac co mpl ishe d 
dem onst ra te s in a d ra m ati c  w ay  th e  ef fecti ve ne ss  of  th e  st ep s ta ken  in  redu ci ng  
th e backlo g.

I t is ex tr em el y sign if ic an t to  note  th a t th es e pr oc ed ur es  and mod ifi ca tio ns  
ha ve  been ad op te d w ithin  th e fr am ew ork  of th e R ai lw ay  Lab or  Ac t.

According ly , it  is  su bm it te d th a t on  th e ba sis of  th e ex pe ri en ce  of th e Secon d, 
T hird , an d Fourt h  Div is ions , th e re  ex is ts  no  adeq uat e bas is  o r ju st if ic at io n 
fo r am en di ng  th e R ai lw ay  Lab or A ct  as pro posed . On th e con tr ary , th e pre se nt
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legislation has dem ons trated its flexibili ty to meet changing conditions. The 
exper ience of the Th ird  Division par ticula rly  has  proven th a t reasonable minds 
sincerely seeking a solution to the problems of the  Adjustme nt Board can find 
one within the l imits of the  ac t.

E x h ib it  F 
3d Division

Y ea r endin g  J u n e  30— D oc ke te d D ec id ed W ithdra w n P end in g  a t 
end  of y ea r

1935 ______
1936 ______

150
200

81
214

3
36

• 66

1937 ._ . . . . 197 192 29 85
1938______ 201 164 43 79
1939______ 245 153 52 119
1940______ 327 252 45 194
1941______ 333 282 74 181
1942______ 406 302 69 216
1943______ 361 216 ' 145 216
1944______ 332 293 91 164
1945______ 335 258 75 166
1946______ 337 219 80 204
1947______ 387 293 53 245
1948______ 467 334 . 40 338
1949______ 495 400 71 362
1950______ 420 422 32 328
1951______ 459 441 40 306
1952______ 575 431 33 417
1953______ 463 363 40 477
1954 _____ 404 420 33 428
1955______ 530 321 21 616
1956______ 1.170 264 67 1, 455
1957______ 887 273 325 1.744
1958______ 763 325 80 2,1 02
1959______ 770 243 221 2, 408
1960______ 615 312 312 2, 399
1961______ 733 359 127 2, 646
1962______ 773 544 144 2, 731
1963_____ 779 786 126 2, 598
1964 _____ 715 897 219 2,1 97
1965 i .......... ........ - .....................— - - - - - - ......... — 592 724 155 1,910

1 C over s 10 m on th s,  Ju ly  1, 1964, th ro u g h  A pr.  30, 1965.
N o t e .—T he  n um ber of c as es  d ec id ed  is  n o t th e sa m e as  t h e  n u m b e r of  aw ard s  (w hi ch  e xc lude s aw ard s in  

w it h d ra w n  cases)  sh ow n in  ex h ib it  E , in asm uch  as  in  so me in st ance s a  sing le  aw ar d  co ve re d m or e th a n  1 
ca se  and  in  o th er in st an ce s m or e th a n  1 aw ar d  w as  m ade in  a  s in gl e ca se . T h e  n um ber of cases dock ete d , 
a n d  th e  num ber pen din g  as  of t h e  e n d  of th e  ye ar , ar e as  r ep ort ed  (t h ro u g h  J u n e  30, 1963) by  th e  N a ti o n a l 
M ed ia tion  B oa rd  in  it s  a nn u a l re p o rt s.  Bec au se  o f vari a ti ons  in  th e  basi s on w hic h  su ch  re port s w er e p re ­
pare d , th er e ar e appare n t m in or d is cr ep an ci es  in  t h e  f igur es  f or ce rt a in  yea rs , and  th e  t o ta ls  of co lu m ns w ill  
n o t bal an ce  exa ct ly  w it h  th e  n u m b e r  of c as es  p en din g  a s of J u n e  30, 1964.

Sour ce - A nnual  re port s of  N a ti o n a l Med ia tio n,  B oar d , a n d  av ailab le  re co rd s.

Mr. Wolfe. Thank you. Mr. Chairman, and in addition we have 
furnished your subcommittee 5 copies of this, testimony and 45 add i­
tional copies will be provided in the matter of a few days.

Mr. Staggers. All righ t.
Mr. W olfe. Mr. Burner’s statement presents historical and other 

background information we believe you will find helpful, as well as 
statistical tabula tions which are useful in ident ifying  the nature, 
causes, and magni tude of the backlog problem. Mr. Horsley is a 
longtime carrie r member of the Fir st Division of the Adjustment 
Board and Mr. Stru nek  a carrier member of the Third Division of 
the Board. Their statements offer firsthand  insight into the back­
log problem oh those two divisions where the problem has been the 
most acute and  persistent . The views of these gentlemen as to meth­
ods for alleviating the  problem, based on knowledge gained from the ir 
day-to-day experience as working members of  the Board, also are of 
considerable value.
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Mr. W. S. Macgill lias devoted virtual ly his entire career to the 
fields of ra ilroad  labor law and labor relations. Among the many im­
por tant posts he has held in the industry  is tha t of Chief Admin­
istra tive Officer of the Adjustment Board for the carrie rs, in which 
position he was responsible for  formulation of means to improve the 
efficiency-and economy of all four  Divisions of the Board. Mr. Mac- 
gill is uniquely qualified to discuss methods of correct ing the prob­
lems of the Board within the framework of the present law and to 
assess the legal and other implications of the  proposed changes in the 
law. His  statement points out the constitutional and other legal in­
firmities of the three bills pending before your subcommittee.

I will first discuss II.R . 704. This bill would amend section 3, first 
(m) of the Railway Labor  Act  by delet ing the phrase “except insofar 
as they shall contain a monev award.” The sentence in which this 
ph rase appears, as it now reads, is as follows:

A copy of the wards shall be furnished to the respective parti es to the con­
troversy, and the awards shall he final and binding upon both parties to the dis­
pute, except insofar as they shall contain a money award.

If  the  proposed amendment were enacted, the sentence would read :
A copy of the awards shall be fu rnished to the respective parti es to the con­

troversy, and the awards shall be final and binding upon both parties to the 
dispute.

Apparently the purpose of the  bill is to deprive the  car riers of the ir 
right of access to the courts. Under existing law, if  a carri er declines 
to comply with an adverse Ad justment Board award , the claimant may 
bring  an enforcement action in the Federal district court and in such a 
proceeding the parties are entitled to a de novo review on the merits, 
although the Adjustment Board award is prima facie evidence of the 
facts therein stated.

II.R. 704 as originally draf ted would not have accomplished the ap ­
pare nt purpose of those who advocate its passage. Moreover, if it 
were redrafte d so that  it would have the effect of depriving  the carriers 
of recourse to the courts, I am advised that it would be subject to con­
stitut ional  challenge. Fina lly, and of overrid ing importance, there 
is no reason for an amendment of this character,  e ither in its present 
form or any other form. The carrie rs’ right of access to the courts 
has not been the subject of abuse, and there simply is no problem 
tha t has arisen in the operation  of the Railway Labor  Act to which 
this proposed amendment is responsive. I will discuss each of our 
objections to the bill in somewhat more detail.

First, I have stated tha t the bill, as or iginally  drafted , would not 
effectuate the apparent purpose of its proponents to foreclose judicial 
review on the merits of Adjustment Board awards.

The amendment offered yesterday by Congressman Williams perhaps 
would do that . We have not had an opportuni ty to study those addi­
tions to the bill, so I am not pre pared to express a definite view on the 
effect it would have.

However, in the remainder of mv discussion, I will assume tha t 
the bill as revised would prevent judicial review of Adjustment  Board 
awards.

Second, I  expressed the view th at if the Railway Labor Act were 
amended to deprive the carrie rs of access to the courts, serious ques-
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tions of const itutionality would arise. This  point is dealt with in 
Mr. Macgill’s statement, to which I  respectfu lly invite your atte n­
tion. It  will suffice for  present purposes to note fo r your consideration 
tha t on more than one occasion the courts have indicated that if it were- 
not for  the availability  to the carriers  of judicial review on the merits,, 
the provisions for finality of Adjustment Board awards might  run 
afoul of the “due process of law” guarantees  o f the Constitution.

Mr. Staggers. Would you yield right there  just a moment? If  
(his is true, is it  not a fact that an employee cannot go to court, and 
if his claim is denied and a denial is made, that, it is a denial of a due 
process of law ?

Mr. W olfe. I intend to come to that , Mr. Chairman. I intend to 
discuss that very thoroughly, and I hope very frankly;  I am not a 
lawyer, I do not intend to go beyond generalities in regard to the 
constitutionality of the act or its lack of constitut ional substance. But 
1 will discuss later  on in my testimony the question tha t you now 
propound in regard to the alleged inequities in the act as it now 
exists perta ining to the right of one to seek judicial review as a 
statuto ry righ t and deny the other party that same right.

Mr. Staggers. I hope you do cover it because we are only trying 
to, as I say, bring out some kind of equity and justice as we see it  and 
we want to get your complete views.

Mr. Wolfe. Thank you, Mr. Chairman, tha t will be my purpose 
here.

Mr. Williams. May I  say, in the introduction of this legislation and 
sponsorship, I have no desire whatsoever to deprive  anyone of his con­
stitutional rights,  obviously.

The chief purpose of this legislation is to provide some means by 
which these cases may be resolved with finality and expeditiously in 
the interest of insuring justice for both employers and employees.

I hope, Mr. Wolfe, th at in the course of your s tatement, recognizing 
the situation as i t exists which certainly is not a good situation, tha t 
you might make some suggestions as to a possible remedy.

Air. Wolfe. I intend to do that , Mr. Congressman. My recom­
mendations will be specific.

Mr. W illiams. Good.
Mr. Wolfe. They will address themselves to the correction of any­

thing that  needs correction. I will attem pt to the very best of my 
ability, to stay within  the confines of constitutiona l procedure as tha t 
matter has been explained to me by my advisers.

Mr. W illiams. I believe I made the s tatement  yesterday tha t I did 
not consider these bills necessarily the only answer to the problem— 
tha t these bills had been presented as the only suggested answer thus 
far. If  someone has a be tter answer, as far  as I am concerned, a better 
remedy, I would certainly welcome any such suggestion. We recog­
nize that  a very bad and intolerable situat ion exists and we feel 
tha t it is the responsibil ity of the Congress, representing the public 
interest, to take such action as it  deems appropria te in order to elimi­
nate this situation. I hope tha t you will have some constructive 
suggestions.

Mr. Wolfe. I th ank you very much, Mr. Congressman.
Third , I stated tha t there has been no problem arising from the 

operation of the Railway Labor Act which H.R. 704 would even pur-
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port  to correct. I will go fur the r and say tha t if the carriers were 
not permitted judicial review of adverse Adjustment Board awards 
(entire ly aside from constitu tional considerat ions), unju st rulings of 
Adjus tment  Board referees, even those involving many thousands 
or hundreds of thousands  of dollars, would be immune from challenge, 
represen ting a grave defect and inequity in the law. Mr. MacgiU’s 
statement describes the nature  and extent of the injustices which would 
eventuate from such an infirmity in the act.

In ligh t of the foregoing, the question, of course, arises as to the 
objectives of the proponents of II.R . 704. Is there any real or fancied 
abuse in the operation of the act to which the proposed amendment 
is addressed? The answer to that  is emphatically negative. I sup­
pose there may have been imputed to the carrie rs by some labor 
interests a dilatory or obstructionist scheme whereby through  indis­
criminate if not wholesale noncompliance with Adjus tment  Board 
awards, legitimate claims are delayed for long periods or eventually 
simply disappear through passage of time. Any such claim of abuse 
is illusory and casts doubt on the sincerity or  knowledge of its authors. 
I do not represent to you gentlemen tha t the carriers are always 
righ t in their  handling  of disputes or tha t no ca rrier  has ever fa iled 
to comply with a valid Adjustment Board award.

Mr. W illiams. At that  point, Mr. Wolfe, let me ask this  question: 
I have been told by someone that  in no case where a monetary award 
had been made had the carr iers gone along without having the courts 
to force them to make the pay men t; is that  correct ?

Mr. Wolfe. I want to be sure I understand your question.
If  the question is this, Mr. Congressman, th at in no case have the 

carrie rs applied a money award without compelling the unions to go 
to cour t, the answer is emphatically no. The percentage of cases that  
have gone to court is probably one-thousandth of 1 percent.

Mr. Williams. In other words, you say one-thousandth of 1 per­
cent—where a monetary award  has been made—presumably by a 
referee, because they genera lly deadlock on these cases—and the 
referee has to make the award; are you saying tha t in nine hundred 
ninety-nine out  of a thousand cases the carriers comply wi thout being 
carried  to court?

Mr. W olfe. Yes, I  say th at. I say tha t on my ra ilroad there never 
was a case tha t went to court. Not a single one. And many railroads 
are in a position to say the same thing .

Now, there  are certain cases, and I ask your permission to depart  
from the record—there have been conflicting awards on the same 
prope rty, involving exactly the same issue.

Now, the carr ier, under the act, is required to comply with an award. 
Now, compliance within the meaning of the act, as I understand it, 
doesn’t necessarily mean simply sati sfying  that  individual claim. This 
is an interpretation  based upon a provision of a collective agreement. 
The compliance in spirit as well as in fact means tha t thereaf ter you 
adjus t the situation on your prop erty  on the basis o f the new inter­
preta tion placed upon that  provision. Here is a carr ier with two 
awards, one diametrically opposed to the other.

Now, the carriers sought relie f from the courts by not applying  these 
awards. In  a sense it was sort, of  a declaratory  judgment proceeding. 
How could the car rier comply with  both? One of the disputes was—
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I suppose this will be introduced into the record by BLF E,  as a stand ­
out case—this was a case by a special board of  adjustment—the very 
t hing that you would create under these amendments where the parties 
bound themselves to comply. The decision was favorable to the car­
rier. The union immediately submitted the same dispute, different 
dates, same dispute, and involving the same claimants  to the adjust­
ment board and there the board sustained the claim. The carrier 
refused to apply tha t award  because they couldn’t comply with both 
the decision and the award. That case went to the Supreme Court 
of the United  States. The ca rr ie rs  action was confirmed.

Now, that is the type of dispu te generally speaking where judicial 
review has been desired by the  rai lroads  and following the only sta tu­
tory course it could follow, the carrie r did not comply with the award, 
thus judicial review was obtained and the carrier's action was sus­
tained.

Mr. Springer. Mr. Chairman, might I  ask a question ?
Mr. Staggers. Surely.
Mr. Springer. Mr. Wolfe, in line with the things  tha t you have used 

here in referr ing to these tables, over on page 4 of the tables, a fter the 
blue sheet, let's go to last year's—I guess it is the last year there tha t 
there is a record on. This is page  4 af ter the blue sheet. Let's go to 
1963 which is the latest year, apparently tha t there are figures on. 
There are 3,646 disputes pending. Any disputes docketed are ap par­
ently—any new disputes or the new disputes docketed are apparently 
637. The disputes closed is 403. This leaves 3,880 pending.

Now, there is an increase of 234. Do you see those figures?
Mr. W olfe. Yes.
Mr. Springer. Let me ask you, why should there be 3,650 disputes 

pending at any time ?
Mr. Wolfe. There shouldn't be, and as I proceed with my testimony 

I will give you what I th ink-----
Mr. Springer. Could you tell me now because this  meeting may 

close up in 5 minutes. I do not want to lose my tra in of thought unt il 
tomorrow. I want to keep it today, if I can. I will do my best, to 
listen.

Mr. "Wolfe. I will do my best, Mr. Springer .
The first division, as you know, has statu tory jurisdiction over all 

disputes involving the operatin g brotherhoods.
Mr. Springer. Yes.
Mr. W olfe. That  means the Brotherhood of Locomotive Engineers, 

Brotherhood of Locomotive Firemen & Enginemen. Switchmen's 
Union of North America, Brotherhood of Railroad Trainmen and 
Orde r of Railway Conductors & Brakemen. Now, first let me say, 
there should not be tha t many disputes. I have already answered 
that.

Your question is, Why are there tha t many disputes and that , of 
course, is the thing th at we are trying to correct, all of us, Congress­
man "Williams and everybody who has an interest?

Now, three of the unions are not in bad shape, the Switchmen's 
Union of North America has roughly 400. Over 300 of those are on 
1 railroad and they are working out a special board of adjustment.

Now, the Brotherhood of Locomotive Engineers has a handful  of 
disputes and tha t is because they screen their  cases. They don't let 
them go to the board unless there is some semblance of validity.
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The Brotherhood of Locomotive Firemen & Enginemen had  a grea t 

many disputes. That union-----
Mr. Springer. Roughly, how many did they have ?
Mr. Wolfe. 1,200 of the 3,800. Now, they agreed with us to set 

up a special panel. We put a car rier member, they put a union mem­
ber. Those two men, in a matter of a month and a half turned out 
I would say somewhere around—39 in a month. That’s 2 men who 
have turned out 39 d isputes. Now, those two men are going to work 
out tha t backlog, work it over.

Mr. Springer. Is tha t pa rt of the 3,646 ?
Mr. Wolfe. Yes; it is.
Now, the BBT has the most disputes.
Mr. Springer. Brotherhood of Railroad Trainmen?
Mr. Wolfe. Th at’s correct.
Mr. Springer. ITow many  did  they have, just  roughly?
Mr. Wolfe. We have a breakdown here-----
Mr. S pringer. 200, 400, 600?
Mr. Wolfe. 2,000 is probably  closer. It  is 1,511.
Mr. Springer. Out of th at  3,600—1,500 did you sav?
Mr. Wolfe. 1,511.
Mr. Springer. That is what  ?
Mr. Wolfe. Two organizations had 2,TOO of the 3,600.
Mr. Springer. That is the Brotherhood of T rainmen and what?
Mr. Wolfe. Firemen.
Mr. Springer. The Firemen and Railroad Trainmen have approxi­

mately 2,700 out of 3,600, is that  correct ?
Mr. Wolfe. Yes. The others we have taken care of. We are going 

to work that  backlog off throu gh this special panel.
Mr. Springer. Now, where are the remaining 900 ?
Mr. Wolfe. That is SUNA.
Mr. Springer. What is that?
Mr. Wolfe. Switchmen’s Union of North America. BLF E. That’s 

the Engineers and the Conductors—Order of Railway Conductors & 
Brakemen.

Mr. Springer. Prac tically all of them are within five unions?
Mr. W olfe. They are all  within five unions.
Mr. S pringer. Out of 21 brotherhoods?
Mr. Wolfe. More than  tha t. Standard brotherhoods, about 24.
Mr. S pringer. Are the Railro ad Trainmen the largest brotherhood?
Mr. Wolfe. Numerically, no. The largest brotherhood would be 

the Brotherhood of Railway Clerks. Th at’s the thir d division, and 
the Maintenance of Way Employees, then the shop c raf t unions that 
are subject to the second division.

Mr. Springer. So, why is it then, we say three-quarters of these 3,600 
disputes are within five brotherhoods? Is there any reason for that?

Mr. Wolfe. Well, their rules are much more complicated, but I think  
the prim ary reason is the riva lry between those brotherhoods for 
membership.

Mr. S pringer. Let me ask you this. Are a larming numbers cf  these 
disputes over represen tation or disputes between brotherhoods rather 
than disputes between you and the brotherhood ?

Mr. Wolfe. There are no disputes as to representation, Mr. Con­
gressman. But there are literally  hundreds of disputes where one

4 9 -9 9 6— 65 ------ 13
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organization is handling the dispute to gain an advantage over the 
other organization for  membership solicitation purposes. Now, let’s 
straighten it out.

The Brotherhood of Rai lroad  Trainmen represent conductors, tra in­
men, and yardmen. The Order of Railway Conductors & Brakemen 
represent conductors. Then there is the Switchmen’s Union of North 
America that  represent the  yardmen.

Now, on any prop erty  where the Brotherhood of Railroad 1 rain- 
men represents yardmen, the SUNA will have a certain number 
of men, even though the  BRT is the barga ining agent. T\ here the 
ORCB, the conductors have representation, there will be a number— 
a considerable number of employees working as conductors who are 
represented by the Brotherhood of Railroad Trainmen.

Mr. Springer. Let me ask you, then, is it possible for one b rother­
hood to recruit members that  really do work in ano ther brotherhood?

Mr. Wolfe. Yes, sir.
Mr. Springer. That is possible ?
Mr. Wolee. So far as the operating brotherhoods are concerned.
Mr. Springer. That  is only four.
Mr. Wolfe. Five. Th at does not apply with the non-ops.
Mr. Springer. The non-ops are all categorized ?
Mr. Wolfe. If  you are a machinist you have to belong to the Ma­

chinists’Union.
Mr. Springer. And you canont solicit the machinists, is that correct?
Mr. Wolfe. No other  union.
Mr. Springer. These other five may solicit members in another 

brotherhood, is tha t correct ?
Mr. Wolfe. That  is correct.
Mr. Springer. They legally can do it, or is this just something 

they do?
Mr. Wolfe. In the 1951 amendment to the Railway Labor Act, 

which permitted union shops, there is a proviso to the eftect that mem­
bership in any standard union, insofar as the operating employees 
are concerned* would fulfill the requirements of any union shop agree­
ment.

In other words, I could be working as a conductor and belong to 
the Trainmen, even though the conductors were the bargain ing agent 
and I  would fulfill my union shop obligation.

Mr. Springer. Your opinion, then, from what you have said here, 
that chiefly, this 3,GOO is involved in those 5 ope rating  brotherhoods?

Mr. Wolfe. All of them involve the five operat ing brotherhoods.
Mr. Springer. You mean all this 3,600 ?
Mr. Wolfe. Yes, sir. Those are all First Division disputes. And 

the Fir st Division only has jurisdiction over the operating broth er­
hoods. The train  service employees, that  is.

Mr. Springer. Are there any disputes pending  on any of the other 
18, then?

Mr. Wolfe. Well, the  Third Division, about which I will test ify 
later, we had a backlog.

Mr. Springer. How many ?
Mr. Wolfe. We have 2,800-and-some-odd disputes.
Mr. Springer. How many ?
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Mr. Wolfe. We got toge ther  and we set up a supplemental board 
and we have reduced that to 1,900 in the matter of a year.

Now, we have taken another 600 out of tha t 1,900 and given them 
either to disputes committees which we have or to special boards of 
adjustment. So, in other words, that  backlog is about 1,300 and with 
the Supplemental  Board we a re turn ing out about a thousand awards 
a year. So the backlog would be completely dissipated, in not to ex­
ceed a year, and let’s say 3 months.

Mr. Springer. The Thi rd Division, how many brotherhoods are in 
the Thi rd Division?

Mr. Wolfe. It  is the clerks, maintenance of way, dispatchers, 
telegraphers, the d ining car employees. I believe t ha t’s it.

Mr. Springer. In the Second Division and F our th Division, you do 
not seem to have very much.

Mr. Wolfe. The Second Division is in good shape and so is the 
Fou rth Division. The Second Division—there is only one organiza­
tion tha t has any disputes to speak of, the Brotherhood of Railway 
Carmen and we are working with them and we hope and I think we 
have reasons to believe tha t something will lie worked out.

Mr. Springer. Let me ask you this. Would you repeat for me, so 
we can get this clearly before us why there  are all these disputes in 
the First. Division and Third Division, in your opinion ?

Mr. W olfe. Well, the Third  Division, I  think, 1 think one cause is 
tha t we entered into time limits on the handling of claims—we entered 
into an agreement which would expedile the handling of the claims 
on the property. Some of the unions would let thei r claims rest, they 
wouldn’t progress them for years. You might have a claim 5 or 6 
years old tha t had never been moved off the property. So we put  a 
time limit.

Now, we realized th at the time—we realized that tha t was going to 
expedite and expand the progress of disputes for a limited period and 
it did. A backlog developed. But we were dealing with enlightened 
people and cooperative people.

Afr. Springer. You are talking about the Third  Division ?
Mr. Wolfe. Of the Thi rd Division. We met with the chief execu­

tives of  those unions. Air. Cro tty is a president of  one of the unions 
and we set up a supplemental board.

Now, th at supplemental board is turning out as many awards as the 
permanent board and in a very short period of time we reduced th at 
backlog from 2,800 to 1,900 and 600 of tha t 1,900 are in process of 
handling before other than  tha t board. So actually, the backlog is 
1,300 instead of 2,800 with the present  output in a year and 3 months— 
with the present output, in a year and 3 months t ha t backlog will be 
dissipated.

Air. Springer. Is there any possibility of g ettin g any arrangement 
wherebv the Firs t Division could have the same kind of action ?

Air. AAtolfe. We have done it  w ith BLF & E, we are prepared to do 
it with the BRT and the o ther unions have no real problem—the other 
three. The other three divided among them is only about 900 disputes.

Air. Springer. Have you already entered into tha t arrangement or 
are you going to?

Air. Wolfe. AVith the B LF & E  we have entered it. Wi th the BRT 
we are prepared to do it tomorrow.
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Mr. Springer. Let me ask you, is the BRT the only one you have 
not been able to get some kind of arrangement or they have not been 
able to get some kind of satisfac tory arrangement?

Mr. Wolfe. We have not been able to work out anything  with the 
BRT. The BLE is on record that  it is perfectly satisfied. It  is 
screening its cases. ORCB and SUNA are not in bad shape. If  we 
work out this agreement for the Special Board on the Southern Pa ­
cific, 80 percent of all SUNA cases involve one railroad.

Mr. S pringer. How many ?
Mr. W olfe. Eighty percent.
Mr. Springer. On the Southern Pacific?
Mr. Wolfe. Yes.
Mr. Springer. BRT?
Mr. W olfe. SUNA.
Mr. S pringer. Thank  you, Mr. Chairman.
Mr. Williams. Did you have any questions, Mr. Devine?
Mr. Wolfe, the  House is in session. We could not possibly go over 

5 o r 10 minutes more. I thin k this is a good time to break oil.
Air. Wolfe. Thank  you very much.
Mr. W illiams. You might mark  your place.
Mr. Springer. May I say, if you can boil down a lot of this, Mr. 

Wolfe, to what  we are talk ing about here now, we would get a better 
understanding. I am a lawyer and as I read this I have one dickens 
of a time putting this all together as you read it, and this is some 28 
pages tha t you are reading. You told me a lot here. I do not know 
what the  other witnesses are going to say, but I  found out where these 
cases are and if there is anyth ing, I found out in which brotherhoods 
most of them reside. A gre at many of them happen to be in one 
railroad. I could not tell thi s by looking at this presentation. This 
does not analyze this for me. But if you can bring this down into a 
nutshell where the committee can get a picture of what you really 
mean, I think  it will make it much easier for us. Your statement is 
very well prepared. I do not think anyone could prepare a better 
statement. It  is awfully har d to be able to get the meat of the thing.

Mr. Wolfe. I will try as I proceed with my testimony, Mr. Springer, 
to make it just as clear as I possibly can. I realize this is a complicated 
thing , peculiar to one industry.  The handling of such disputes has a 
background of tradit ion of almost a century and it is awfully hard to 
make it perfectly clear through testimony or otherwise, but I am cer­
tain ly going to do the best I can to bring this thing righ t out in the 
open.

If  remedial action is necessary, no one will welcome it more than 
the rail road  industry.

Think of th is: We may have a claim before this  Adjustment  Board 
tha t if sustained will cost the railroad a hundred dollars a day. Do 
you think that the operators of these railroads are so absolutely insane 
that they want to wait 10 years to find out whether they owe a mil­
lion and a half  dollars if they could find out in 30 days it would be 
$3,000 ? Who is the person th at is going to suffer? It  is the railroads. 
These delays are intolerable to the railroad industry.

Air. W illiams. The committee will stand adjourned until 2 o’clock 
this afternoon, contingent on our getting permission from the House 
to sit.
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(W he reu pon, at  1 1:1 5 a.m.,  th e subcom mit tee recessed, to reconvene 
at  2 p.m. o n the same day .)

AFTERNOON SESSION

Mr. S taggers. The co mm ittee will  come to or der .
Mr.  Wolf e, you know where  y ou  stopped,  so if  y ou wi ll st art  righ t 

in again . You  go ah ead  and we wil l proceed.
Mr. W olfe. May I  proceed?
Mr.  S taggers. You may pro ceed. I  am h op efu l we w ill ge t f inished 

th is  even ing.

STATEMENT OF J. E. WOLFE—Resumed

Mr. W olfe. I  do say, howe ver , th a t the  occasions  on which  a  ca rri er  
has dec line d to comply wi th an Ad justm en t Bo ard aw ard hav e been 
ra re , ind eed , and  th at  in most ins tances  where an  enforcem ent pr o­
ceeding ha s been filed, the ca rr ie rs ’ pos itio n has been vind ica ted  and 
the aw ard set aside.

I  bel ieve you will be in ter es ted  in the informa tio n we have developed  
which  ind ica tes  th e rel ati ve  inf req uency of  noncomp liance by ca rri ers 
wi th  Adjus tm en t Bo ard  a wa rds. Th is inform ati on  is tab ul ated  in ex­
hibi t 1 to th is  sta tem ent . A few  comments about the table are  neces­
sa ry  to place it  in prop er  p ers pective . The aw ard numb ers  shown do 
no t represen t a r and om  selec tion  by my office no r was any othe r selec­
tio n process used in the  pr ep ar at io n of the  tab le,  except as I  will in ­
dicate . As  the footno te to the table shows, the aw ard numb ers  were  
derived fro m two let ter s sent to  me in my official capacit y by Mr. G. 
E.  Le ighty in ear ly 1963. Mr . Le ighty is chair ma n of  the  Ra ilw ay 
La bo r E xecutives Associa tion , a n org aniza tio n com prised  o f th e chiefs  
of  t he  s tand ar d ra ilr oa d lab or  un ions  which rep res en ts th ei r intere sts  
at  a na tio na l level. The le tte rs  fro m Mr. Le ighty,  to whi ch the tab le 
ref ers , enclos ed official com pil ati ons by t he ra ilr oa d lab or  un ion s o f all  
Adjus tm en t Bo ard  aw ard s which  they  as ser ted  h ad  no t been complied 
wi th by t he  carrie rs.

We  in vestiga ted  each a wa rd  ci ted  in the  co mp ila tions acc om pan yin g 
Mr.  L ei gh ty ’s letters , a scer tai ning  w hethe r o r not  the ca rr ie r had com­
pli ed  therew ith  and the  c ur re nt  st at us  o f the  aw ard if  there was non-  
com pliance . Th e tab le att ached to  th is sta tem ent is confined to F ir st  
Div isio n aw ards  because th is is th e Div ision wi th the  ser ious backlog  
problem an d the one on which I  expec t mos t of  the tes tim ony before  
yo ur  subcommit tee  w ill focus.  Si m ilar  inform ation  to th at show n on 
the  tab le is ava ilab le fo r the ot he r three  Div isions. Th e tab le I  be­
lieve  is se lf-expla natory. I t  shows wi th resp ect  to the ca rr ie rs  repr e­
sen ted  by the Na tional  Ra ilw ay  Lab or  Conference  those aw ards  wi th 
which the ca rri er s did  not  comp ly and the  presen t st at us  of  those 
award s.

A to ta l of  14 a wards  are lis ted  in the tab le, div ide d in to  3 gro ups. 
Th e first  aw ard shown.  No. 16558, was  r end ered on Ja nuar y  26, 1954, 
an d al thou gh  the ca rri er  did no t in iti al ly  com ply wi th the aw ard  a 
set tle me nt was reached in Apr il of the same y ea r d isp os ing  of  th e case. 
O f th e r em aining  13 aw ard s, 9 were t he  subject o f en forcem ent proceed ­
ing s in the Fe de ra l courts. Th ese  nin e aw ard s com prise th e second
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group  of cases. Settlements were reached in three of the nine enforce­
ment cases. In four of the remaining six enforcement cases, the carri er 
prevailed in court and two of those four cases have been concluded in 
the carriers’ favor by denial of petition for wri t of certiorari by the 
U.S. Supreme Court. One enforcement case is now pending before 
the Supreme Court and one before the U.S. court  of appeals. Two 
enforcement cases have not yet reached trial  in the  U.S. distric t courts.

You will note there are four awards as to  which enforcement pro­
ceedings have not been tiled, these being shown in the th ird group. In  
two of these cases the carr ier complied with those parts of the awards 
calling for reinstatement to active service of the claimants but disputes 
remain as to in terpretat ion of those portions of the  awards relating to 
backpay. In case No. 19286 the organization has resubmitted the dis­
pute to the Fir st Division of  the Board seeking an order requiring the  
carr ier to comply. In  the fourth  case in this group the carrier indi­
cated its willingness to  apply the award as Tenderer! but  served notice 
of cancellation of the local agreement on which the award was based, 
in accordance with the terms of the agreement.

Air. Williams. I thin k it would be interest ing a t this point to know 
when these cases were instituted. Let us take the last cases, 19979 
and 19980. Appa rently the date of the award  w7as July 21, 1961. 
When did tha t claim arise?

Mr. Wolfe. I don’t know—you mean the date—the original pres­
entation by the employees ?

Mr. Williams. Yes.
Mr. Wolfe. I do not have that  record before me.
Mr. Williams. Ju st wondering how long these cases had been pend­

ing before they were finally resolved ?
Mr. Wolfe. I don’t know, but we will be happy to supply tha t in­

formation if you wish it.
Mr. W illiams. That appears to me to be one of  the big problems 

that  we are t rying to resolve through this legislation. Whether th is 
legislation is the right way to do it, as I  said before, I do not know. 
But  I think tha t is something that  all of the committee recognizes is 
a problem, the length of time from the  institu tion of the  claim to the 
time it is finally resolved.

Mr. Wolfe. We will trace the history of each claim, that is, the date 
of it s origination,  the  steps taken on the p roperty, the property of the  
employing car rier, right up to the point of submission by the Board, 
rendition  of the award  and any steps that might have been subsequently 
taken.

Air. Williams. All righ t.
(The informat ion appears in Air. Wolfe’s additional statement, 

beginning on p. 248.)
Air. Wolfe. The organiza tion refused to honor the cancellation 

notice and a dispute still  exists over the carr ier’s r ight to terminate 
the agreement.

The data shown on this table take on added significance when 
it is remembered that the  table is derived from a list compiled by 
the organizations, not the carriers, and tha t this handful  of first 
division awards with which the carriers did not comply is an infini­
tesimal number when compared to the thousands of awards rendered 
over the years by the first division of the board. Furthermore, the
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table reveals tha t in all of the enforcement cases there shown that  
have been decided by the courts, the carriers have been found jus ti­
fied in refusing to apply the awards. The table demonstrates  very 
clearly tha t the carriers have used restra int and judgment in de­
ciding whether or not to comply with the part icular awards. There 
can be no supportable claim of wholesale or indiscriminate noncom­
pliance by the carriers, nor of imposition on the employees.

In  summary, our position with respect to II.R.  704 is t hat  it could 
only work an injustice upon the carriers, engender constitutional 
challenges as well as other litiga tion, and do injury to sections of 
the act which are shown to be functioning as intended.

Air. Williams. Which specific sections of the act do you have 
reference to when you say they are shown to be functioning as 
intended ?

Mr. Wolfe. I have reference, Air. Williams, to those par ts of the 
act dealing with procedures, protection  of constitutional rights , and 
as I will point out later on in connection with the other two bills, 
jurisd ictional controversies between the rival labor organizations, 
all of which form an integra l pa rt of this overall picture.

Air. Williams. The thin g that  concerns me at this  point, and 
makes me wonder if this act is opera ting as it was intended, is the 
fact  that there is such a tremendous backlog of cases; also an average 
of some 7 or 8 years is required  for each case to  be processed and 
brought to a final conclusion.

Air. W olfe. Do you have reference, Air. Congressman, to the first 
division ?

Air. Williams. Firs t division, primarily.
Mr. AVolfe. Entirely, because the statement is not correct as to 

the other divisions.
Air. AVilliams. In some cases it goes as high as 7 or 8 years on 

an average, and I believe tha t is in the first division.
Air. AVolfe. On the first division, this is correct, and as I will 

poin t out late r on and have mentioned earlier, those are things  that  
can and should be taken care of and will be taken care of if there 
is cooperation. It  will be taken care of if there is cooperation by 
the interested parties in an effort to make the act work as you cor­
rectly stated,  as intended, rather than to obstruct its function.

Mr. Williams. All righ t, sir.
Air. AÂolfe. By  the way, Air. Chairman and members of the com­

mittee, you will observe that the lis t of unapplied awards tha t appears 
as an exhibit to my testimony does not include all of the awards  listed 
by representatives of the unions.

AATe did not list those which were settled, which were disposed of. 
Neither did we list those involving the  two ra ilroads which we do not 
represent. Th at’s the Southern system and Flor ida East Coast. 
Those are not listed because the information was not obtainable to us. 
Otherwise, the awards listed bv representatives of the unions and those 
contained in my exhibit. I believe, were identical.

Air. W illiams. Would it change the picture any if the awards  on 
those two railroads should be included ?

Ah’. AA'olfe. It  would change it slightly , but not to any great extent. 
Probably  a total  of 6 or 7 awards. That would be a distinction;  
yes, Air. Congressman.
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I  now tu rn  t o t he  ad jus tm en t bo ard backlog  problem an d H.R . 701 
an d 706, whi ch are  des igne d to  effect its  cure . The ra ilr oa ds  are 
firm ly opposed to both  bi lls. I f  g iven a choice of the two,  H. R.  706 is 
preferab le , since  it  at  leas t gives  to  a r ai lro ad  as well as to  an organiz a­
tio n th e p riv ile ge  of ini tia tin g a spec ial board of adju stm en t.

A t thi s po int , Mr . C ha irm an , an d mem bers  of  th e commit tee,  I  w ant  
to  empha size one th ing . Th e fa ilu re  to agree on some boards  of a dju st-  
me nt is n ot  a disa bil ity  th at  rests  entirely  upon e ith er  pa rty.  I t  is tru e, 
as h as been asse rted , t ha t there ar e cer tain ra ilr oa ds  u nd er  certa in ci r­
cum stances th at  have  not agree d t o the  special  boards .

On th e othe r hand, there are  ma ny gen era l chairmen of  the  unions  
who  will  no t agree to spec ial boa rds . In  th at  respec t, H.R . 706 is 
defi nite ly prefe rab le to 701; 701, if  it  has any  rem edial powe rs at all, 
wou ld be frus trat ed , and its  fu ll effects could no t pos sibly be secured 
if  general  cha irm en con tinu e to  ref use to pa rt ic ip ate in such  special  
boa rds .

Th is one-way street  appro ach, where a gen era l ch airm an  could 
demand a special boa rd and the  em plo yin g c ar rier  w ould  be compelled 
as a m at te r of  sta tut e to so pa rti cipa te  wou ld not cure anyth ing, if 
on othe r r ail roads, the  ge ner al chairme n obstruct ed jus tic e by refusing  
to  agre e to  a specia l boa rd. So in th a t respect, 706 would  ap pe ar  to  be 
more equ itable , more  des irab le, an d more effect ive th an  701.

Mr. D evin e. Th at is, if you  ha ve to take ca re one o f th e tw o ?
Mr.  W olfe. I f  the m edicine h as  to be ta ken , r ega rdless  o f how r ep ul ­

sive it might  be to us o r to  others,  w hy, th at , of course, wou ld be more 
pa la table than  the  way th at —th an  the on e-way street  ap proa ch  which 
ce rta inly  cou ld not be jus tifi ed on any  prem ise,  an d I  will  con tinue 
alo ng  th at  line.

How eve r, I wish to make it clea r th at  both bil ls conta in the same 
objectiona ble  pro vis ion ; nam ely , manda tory special  board s on all 
ca rri ers at  the request of  the ba rg aini ng  r epres entat ive  of  each  of the  
many cr af ts  on each of those  ra ilr oa ds . Th e expres sion  o f a pre ferenc e 
between th e two is merely a choice between two  evils, one  of  which  
gives to u s the same que stionab le p riv ile ge  as i t does  to  the  un ions.

A t t he  ou tse t, I emphasize th at  the  r ail road s are  here no t in a s pi ri t 
of  a nta go nisti c opposit ion b ut  w ith  t he  hope and exp ect ation of  ass ist­
ing the subcom mit tee in ex am ining  and solv ing the backlog prob lem. 
We  are,  however,  again st H.R.  701 and 706, because they  will  no t cure  
the pa tie nt . In  my opinion, and I speak fo r all those I  rep resent , 
pas sage of  these  two  b ills  will mater ia lly  worsen the  b ack log  problem, 
cre ate  co nfu sion throug ho ut  th e in du st ry  and inevitabl y wo rk again st 
the public  intere st.

Im med iat ely following  I  sh all tel l y ou why  I  ha ve for me d the above 
opinion about these bills. As st ated , we a re not her e me rely  to  cri tic ize; 
therefore, af te r evalu ati ng  the spe cia l board  bil ls I  wil l give you our  
views on why there  is a backlog an d conc lude  wi th some suggest ions  
as to  wh at sho uld  be done about  it.

I  th in k you gent lemen hav e ma de  it  c lea r t ha t th at is exact ly wha t 
you  wa nt  me to do. It  is easy to  cri tic ize , bu t cri tic ism  with ou t some 
he lp fu l sugg est ions as  to th e soluti on  does  no t mean too m uch  to  you or 
to us.

I  now o ffer  more  specific comm ents on H .R.  701 a nd  706, both of  which 
wou ld giv e the unions oste nsible  powe r to req uir e cre ati on  of  local
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special  boards  of ad justm en t on  every r ai lro ad  sim ply  by serving  noti ce 
of  thei r desire  the ref or.

To  fu lly  underst and t he  consequences of these bil ls one must  visu aliz e 
the br ea dth and  scope not on ly of  our rai lro ad s bu t also  t he  na ture  o f 
ra ilr oa d union represen ta tio n as dis tinguish ed fro m th at of  most  of  
the Nat ion’s othe r ind us tries . On t he  r ai lro ad  side t he re  are  102 class 
I  line-h aul car rie rs,  290 clas s I I  line -haul ca rri ers, an d 192 switchin g 
and term inal  co mpan ies. All  of  th e employees of  these 584 ind ivi dual 
op erat ing ra ilroa ds  are  represen ted  by 34 cra ft  unions , na tional in 
scope, an d many othe r sm al ler org ani zat ion s. Most of  these labor 
organiza tio ns  overlap each  o th er  in m embers hip  and conti nuall y wage  
war  f or  th e fav or  of  the individu al  employee.

W ith th at  backg rou nd in  m ind , these b ills can be p ro pe rly eva lua ted . 
On each  ra ilr oa d we have at  lea st 22 sepa ra te stat ut or y ba rgaining  
rep resena tives,  to each of  wh ich  the bill s give  the ri ght of  in iti at in g 
th ei r own pr ivate b oard of  a dju stm en t. Ev ery such bo ard would be a  
separat e, ind epe ndent  en tit y with  a neutr al mem ber  as  well  as a ca rr ie r 
and union  repre sen tat ive . M ul tip ly in g th e 22 unions by  th e n um ber  of  
ra ilr oa ds  affords some idea  o f th e fantas tic  dup lic at ion of  a dm in ist ra ­
tiv e ma chine ry and  effo rt in he re nt  in the  bil ls pro ced ure s, much of 
which wou ld be  at  the p ub lic ’s expense . Im ag ine the mag ni tud e of  th e 
task  of  sim ply  find ing  thou sand s of comp etent ne ut ra ls  to service 
these pr iv at e boards,  n ot  to  m entio n the  pub lic fina ncial responsibil ity  
of p ay ing them . The employees o f no oth er indu str y are afforded such 
tri bu na ls , b ut  they  m ay come lo oking  to you i f II .R . 701 an d 706 should 
un ha pp ily  be writ ten  in to law.

Mr. Staggers. Mr.  Wo lfe , is no t thi s essent iall y the situa tio n th at  
was ou tlined th is mo rni ng  t ha t now exist s in the  a irl ine ind us try ?

Mr. W olfe. No, s ir ; it  is n ot  in the air line s. Th e li tig at in g parties 
pa y the b ill.

Mr. Staggers. Yes, th at  is t ru e.
Mr.  W olfe. They do no t look  to  the taxp ay er  fo r the se neu tra ls. 

Th ey  do it  themselves . And  I  ca n’t t hink  o f a ny  be tte r way-----
Mr. Staggers. I f  we do pass  one of these bil ls can  we pu t th at  into  

the provision  o r not?
Air. W olfe. I  c ert ain ly recommen d it mos t h ighly . I  t hi nk  the suc­

cess of  the  air lin e h an dli ng  of  th e so-called  m ino r gr ievanc es in p rim ar ­
ily  due  to  the fac t that  the y have to pay th ei r own bill . I th ink it  
wou ld be impossib le to find a b et te r sti mu lan t t o c ollective b arga ining , 
to the  giv e-a nd-take  pro ced ure of  collec tive ba rg aining  than  to say to 
those people,  either set tle  it  you rselves , or  pay the ne ut ra l. These 
frivo lou s claims would di sa pp ea r in th in  air . I t  cou ld conc eivably 
hav e a very constru ctiv e effect  in the  m inds of  ce rta in  rep res entat ive s 
of  car rier s who would pr ef er  to  ha ve  someone else as sume the ir  res pon ­
sib ilit ies .

Lat er  o n in th is tes tim ony I  in tend  to make a defi nite  recommenda­
tio n th at  th e Gov ernment h as  pai d the  bill too long.

Mr.  Staggers. Ju st  a mo ment the re.  Does n o tl h e  r ai lroa d,  th ough, 
now pay fo r the ir p ar t f or  the  mem bers of th e B oa rd  ?

Mr. W olff.. The rai lro ad s pa y fo r th ei r own rep res entat ive s?
Mr. Staggers. Does no t labo r pay for thei r own rep res entat ive s?
Mr. W olfe. Yes, bu t the  Go vernm ent pays the ne utr als .
Mr . Staggers. I f  you hav e to have  one, you m ean?
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Mr. Wolfe. Yes, all expenses of the Board except the salaries of the 
part isan members.

Mr. Staggers. I want to pursue this jus t a minute here. All expenses 
of the Board  when you do not have a neutral th at they pay, the Govern­
ment pays?

Mr. W olfb. It pays the secretaries, s tenographer, rent.
Mr. Staggers. Tha t is set up by law, is that not r igh t?
Mr. Wolfe. It is set up by law.
Mr. Staggers. It  was set up by law ?
Mr. "Wolfe. That’s correct.
Mr. Staggers. The a irlines are operating under a certain  section of 

the same bill ?
Mr. W olfe. A certain section, an independent, disassociated sectionr 

ves.
Mr. Staggers. All right.
Mr. "Williams. I wanted to ask you, Mr. "Wolfe, is there any practical 

reason why this  system could not be revised to conform to  the system 
employed by the airlines?

Mr. W olfe. "Well, there is-----
Mr. "Williams. I am try ing  to-
Mr. Wolfe. I beg your pardon.
Mr. "Williams. I am t rying to find the reasons why, in  view of the 

apparent success tha t they have had in the airline industry, railroads 
could not pattern  the ir claims adjustment machinery in the same 
fashion?

Mr. W olfe. There is one th ing  that I think, Mr. Williams, tha t has 
been overlooked.

I have a note here on what  we call a two and a h alf  percent rai l­
road—its operations are about two and a hal f of the overall. So to 
get th e complete picture you have to multiply by 40.

Mr. Staggers. I do not follow you there.
Mr. Wolfe. I will make it clear because I  want you to follow me. 

It  is a two and a half—it is two and a half percent of the industry, 
the number of employees, mileage operated, and so forth. In other 
words, the  other  railroads comprise 9 7^  percent. This railroad  had 
75,000 claims submitted in 1964.

Now, practically all of those 75,000 claims were disposed of on the 
property. The railroad  paid $97,777.70 in claims. The balance was 
withdrawn. So when people get a false idea that the railroads are 
not negotia ting and disposing of claims, th at is an erroneous impres­
sion. Hundreds of thousands of claims are disposed of in this in­
dustry  every year. It is ony the hopeless case, where the people have 
a deep, pervading sense that they are righ t, or for political reasons 
which I will get into later—a general chairman will not  withdraw the 
claim then. Those are the claims th at go to the Board.  Up to th at 
point I think  the record of the railroads  is a very favorable record, 
an admirable record, compares favorably with any industry , including 
the airlines, tha t is, disposition of claims, short of the Adjustment 
Board procedure.

Now , as to the  air lin e success an d why  I  th in k the se two bills , or  
ei th er  one of these bil ls wo uld  no t be success ful in  the ra ilr oa d 
indu str y.



RAILWAY LABOR ACT AMENDMENTS RELATING TO NRAB 199

As I  understand  the bills, it is the  duly accredited bargain ing agent 
who could ask for a special board. Now, this is so important tha t if 
I do not make it clear, I  p lead of you to ask questions until  i t is com­
pletely clear in your minds.

Mr. Devine. Will the gentleman yield?
Mr. W illiams. Surely.
Mr. Devine. For the sake of clarity, Mr. Wolfe, I  believe I  quote 

you correctly when you said it is a hopeless case.
Mr. Wolee. It  is a hopeless case in the sense tha t they cannot be 

disposed of locally for one reason or the other.
You will recall, Mr. Congressman, I  said political reasons and other 

reasons.
Mr. Devine. I did not want  the record to  show that they thought 

they m ight  be necessarily wrong.
Mr. W olfe. No; in the testimony of one of  the previous witnesses, 

one of the witnesses conceded th at 80 percent of  the claims that go to 
the Fi rst  Division will be denied because they are frivolous  claims. 
I will re fer  to that just a little late r on.

Mr. W illiams. Before you get back to tha t question, let me pursue 
this ju st a little bit further.

Let’s take the case of the frivolous claim. Because of political 
reasons or other reasons it canno t be settled on the property, and 
finally reaches the Adjus tment  Board.

Why is it not possible fo r the  Adjustment Board to take a hard look 
at it and throw it out? Or perhaps, turn it over to a re feree, i f neces­
sary, and let him throw it out instead of le tting  it  d rag  on along for 
7 or 8 years?  Tha t is one thing  th at is concerning me at the moment.

Mr. Wolfe. I am going to get into tha t, Mr. Williams. Tha t ques­
tion will be answered and will be answered very definitely. Tha t is 
the question that keeps aris ing from time to time and it will be 
answered, but I particular ly want  to answer your question as to why 
these bills  will not function successfully in the railroad industry.

Now, here is your answer. I am going to name specific unions. The 
Order of Railway Conductors and Brakemen is the duly accredited 
barga ining agent on railroad A. But 40 percent of the conductors on 
railroad A are affiliated with the Brotherhood of Railroad Trainmen. 
Of course, this is hypothet ical, but nevertheless, circumstances just 
exactly similar  to this are prevalen t throughout this indus try on p rac­
tically all railroads. Now, the ORCB, the bargaining agent, could 
request a special board. The carr iers would have a mandatory statu ­
tory obliga tion to agree under either of these bills.

Tha t means that all the claims tha t the BRT is handling for their  
conductor members would have to go to the Adjustment Board because 
the BRT is not the statutory barga ining agent for conductors.

Now, the ORCB would get expeditious handling of its claims to the 
grea t disadvantage of the other organization. Every jurisdic tional 
dispute could go right to a special board. The BRT would have no 
defense whatever. The BRT would not appear before that, special 
board to protect its interests. Now, that is m ultiplied thousands of 
times.

The SUNA may have the barga ining right s for switchmen. But 
40 percent of the switchmen on tha t property  may be affiliated with 
the BRT. You find the same th ing  with the B LE and B LFE. Tha t
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is exactly wliat the  BLE is opposed to—tha t is why they are opposed 
to this legislation. It  would bring almost intolerable situations for 
certain  organizations. There isn’t any question about it.

If  you, as the barg aining agent represented 51 percent of the craft 
and could get tha t sort of handling that  the o ther union representative 
could not, the other union representing 49 percent of the same cra ft 
would be put at a d isadvan tage and keep in mind that  the employing 
railroad is always in the  middle. It. would be impossible to have 
harmonious labor relations. It  would be the worst thing  I can think of.

Sometimes I wonder if the labor unions that have sponsored this 
thin g really believe—really understand what it means.

Certainly the heads of the Brotherhood of Locomotive Engineers 
understands it and they want no part of it.

Mr. Staggers. You may proceed, Mr. Wolfe.
Mr. Wolfe. Now, gentlemen, aside from the sheer waste in dupli­

cated effort, administrative machinery, and exorbitant costs you must  
not overlook the almost inevitable multip licity  of claims. On the 
National Railroad Adjustment  Board we do have precedents which are 
administered nationally and which have been created over a 30-year 
period. These bills invite each general chairman of each of the 22 
unions on each of the hundreds of railroads to  overthrow those prece­
dents and start afresh by filing every conceivable kind of claim which 
his constituents can conjure. Remember, each general chairman would 
have his own priva te board at Government expense righ t on the 
proper ty.

Each general chairman also is susceptible to direct pressures from 
his men, and as a result he will usually file any kind of claim, regardless 
of how wild or frivolous it may be. Most national  organizations now 
do some prescreening a fte r receiving claims from thei r general chai r­
man and before filing with the Adjustment Board. We say that most 
organizations don’t presently do enough screening, but visualize if 
you will the tremendous flood of disputes at the fingertips of each 
general chairman which this  legislation virtu ally  encourages him to 
file. Vast numbers of new claims would unquestionably be added to 
the existing backlog, fa r outnumbering the number of cases filed an­
nual ly with the NRAB.

I want to cite an  example of that.  Back in 1952 on the Southern  
Pacific they set up a special board at Government expense and the 
parties selected Judge Mayberry as the permanent neutral. That  board 
in a matter of a few years handled close to 4,000 disputes. It was like 
playing the slot machines with wooden nickels. If  you h it you got 
some money. If  you missed, it didn’t cost you anything  but your gen­
eral chairman's time. The availabil ity of that  sort of ad hoc justice 
simply created claims. There  is no thing lost. If  it was denied, you 
filed another one, you dropped  another wooden nickel in the machine. 
Eventually you might hit  the jackpot and it does not help. It is de­
structive  and that is exactly what these things do.

Mr. Staggers. You, say might hit the jackpot. He would not get 
anything  out of it, would he ?

Mr. Wolfe. If  the claim is sustained, he will.
Air. Staggers. Would it not be for the man he is representing and 

not the general chairman himself?
Air. Wolfe. Oh, certa inly.
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Mr. Staggers. It would not come to him—he would not get anything 
out of this, would he?

Mr. W olfe. No; not o rdinar ily.
Mr. Staggers. His job would be to represent his men, would it  not?
Mr. Wolfe. To handle every claim that is filed.
Mr. S taggers. I thought maybe by the words that you used the gen­

eral chai rman—that  he was going to get all this money.
Mr. Wolfe. It  is the claimant who is dropping the wooden nickels 

in, not the general chairman.
Mr. Staggers. It  has to be the general chairman-----
Mr. W olfe. He files the claim, the general chairman files the claim, 

not the beneficiary.
Air. Staggers. He has to be the instrum ent throu gh which this is 

done.
Mr. Wolfe. Tha t is correct.
Mr. Staggers. And he would not stand to get anyth ing from it 

except-----
Mr. Wolfe. Only a vote at  the next election if he were successful in 

collecting claims.
Air. AVilliams. Air. Wolfe, I can understand the rationale  of your 

example. Are you suggesting that these men may be a little  b it less 
(ban honest in filing frivolous claims just  in the hope that they might 
hit a jackpot?

Air. Wolfe. No, I don’t view it tha t way—I unders tand—I believe, 
and I understand human natu re as well as you do. You file a claim— 
they think you might have a chance of gett ing it, and that is the 
way it goes. We are hand ling in this indus try now several million 
claims a year.

Air. W illiams. Of course, to think tha t you might have a chance of 
gett ing it, that  presumption would have to be based on some belief 
tha t the person had some equity  in his claim. It  is rather difficult 
for me to believe tha t there  would be a number of frivolous—just 
absolutely frivolous cases to reach the division.

You know cases go into court quite often tha t are on the surface 
frivolous, but the person who files the suit thinks he has  a claim and 
while they quite often lose those cases, whether it is on a preemptory 
or whether they get to the jury  with it, at the same time there is a 
basic reason for filing this suit because they feel that  they have a claim 
to some redress and would not the same principle apply here?

Air. Wolfe. Well, according to the testimony of one of the witnesses 
for the unions, 80 percent of the claims now going to the adjustment 
board—they expect denial. That’s in his tran script—the tran script 
of last year.

Air. Williams. You do not recall which witness, do you ?
Air. Wolfe. Yes: it was AVitness Johnson, volume II , page 197.
Air. Williams. Is that Air. Gene Johnson ?
Mr. Wolfe. Yes, sir.
Air. W illiams. I wonder if he would mind advising us i f t hat  si tu- 

tion prevails.
Air. Staggers. I  wonder if he would tell us.
Air. AA7olfe. I have no objection. I would like to finish my test i­

mony.
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Mr. Staggers. You m ay proceed and  we wi ll call him  as  a witness.
Mr . W olfe. Tha nk  you, M r. C hairm an.
Th is ini tia l flood of  di sputes  would continue to exceed pr ese nt dock et­

ing because of a com ple te lac k of un ifo rm ity  of local boa rd decis ions  
fro m rai lro ad  to ra ilr oa d.  Because the emp loye es of dif ferent  ra il ­
roads a t man y locatio ns wo rk in close prox im ity  to  each other, we 
hav e long thou gh t th at  un ifo rm ity  of deci sion  was  of value not only  
to  mana gem ent  f rom a prac tic al , a dm in ist ra tiv e sta nd po in t b ut also to 
the employees. These  bi lls  in opera tio n wou ld do serious  dam age  to 
th at  principle .

Thi s shee r we igh t of numb ers  not only  in bo ard s bu t also in di s­
pu tes would in a  sh or t per iod lead  to  a vi rtu al  brea kdow n of grie van ce 
ha nd lin g of fa r mo re ser iou s im po rt th an  the cu rren t back log prob ­
lem. Each of the  unio ns on each of  the  car rie rs  cou ld crea te a boa rd.  
Eac h board  would have  to  be serviced by ca rr ie r an d neutr al pe rso n­
nel . Th e op po rtu ni ty fo r filin g large  numb ers  of  claims before  each  
suc h board  is no t only prese nt hut would seem alm ost  cer tain . H an ­
dl in g large  dockets of cases  be fore  22 board s pre sen ts prob lems o f such 
mag ni tude  th at  del ay an d inefficiency wou ld alm ost  certa inly follow . 
F or the sma ller  ra ilr oa d the situat ion  would immedia tely  be acute . 
In  short , each ra ilr oa d could  be choked by ad min ist ra tiv e dupli ca tio n 
with  l arg e dockets of  cla ims, all co nt rib ut ing to employee un res t an d 
dissatisfaction.

A second ma jor  are a of  objection stems fro m the bill s' fa ilu re  to 
prov ide a me thod fo r res olv ing  disa greements over the  mechanics of  
fo rm ing each of  these pr iv at e boa rds.  Im ag ine, if  you will , each 
ra il ro ad  havin g to sit  down  and wr ite  an agree me nt with each of  its 
22-some-odd cr af t represen tat ives  in or de r to  ge t thes e board s int o 
act ion . The bill s do no t, fo r example, spe cify how the board s sha ll 
con duct thei r pro cee din gs; wheth er there  sha ll be a tran sc ript  and if  
so who sha ll pay fo r i t ; wi ll witnesses be pe rm itt ed  to  testi fy  an d if  
so how many and wh ich  ones; and , most im po rta nt ly , what is the  
ju ris dict ion of each bo ard.  In  thi s respect,  sho uld  each board  have 
ju ris dic tio n of all fu tu re  claims from a giv en class or cr af t to th e 
com plete exclusion of  th e ad jus tm en t board , or, if not , what typ es of  
cla ims should it  h ear . These  a re no t a cademic c onsidera tions b ut  real 
ones, which hav e cau sed  serious  differences  unde r ex ist ing  p rocedu res  
where  the pa rti es  have vo luntar ily  agreed  to th e creatio n of  spec ial 
board s. These bil ls com pel the m to, wit hout dir ectives or  g uidelines.

Th e point  I  am mak in g is th is : Car rie r wr itt en  sta tem ent s expla in 
how  the pub lic interes t, ha s been served by the  presen t R ailway La bo r 
Act  system of comp uls ory  grie van ce ar bi trat io n,  which as jud icially 
construed forbid s str ikes  ove r claims an d grie vances. Al tho ugh such 
a system fos ters an d prote cts  the  intere sts  of bo th emp loyer and  em­
ploy ee, org aniza tion head s have publicly  expressed  thei r dis sa tis fac ­
tio n with it, since it depri ves them  o f the  str ike weapon. Th is a tti tu de  
is evident and  is str on gly expressed even th ro ug h co nt ract  i nt er pr et a­
tio ns , i.e., minor dis pu tes , no t wage or  rule major  disputes, are  in­
volved . These uni on officials can be exp ected to c on tinue  to at tempt  to  
cir cumv ent th is re st ric tio n on the  exerc ise of  t hei r economic str ength . 
Th e insta nt  bi lls, a t t he  least, offer an op po rtu ni ty  fo r a new ou tbreak  
of  str ike s followed by a series of  cou rt decisions. Since the leg isla­
tio n does not autho riz e the cou rts or anyone  else to  wr ite  bo ard -creat -
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big agreements for tlie parties, it is not fanciful think ing to envisage 
a wave of strikes unless the  car riers agree to  whatever provisions the  
unions demand.

Certainly to me the public interest would seem to be best served by 
working within the framework of existing legislation concerning which 
the question of striking over grievances is a settled issue.

There are a number of other deficiencies in the bills; however, I 
shall limit my comments at this time to one more. At the outset I 
briefly mentioned, in connection with the large  number of craft unions 
in the industry, the problem of union rivalry. Conflicting interests 
and overlapping memberships between a union tha t is a barga ining 
representat ive and o ther unions that  would like to become that  rep re­
sentative would present a  serious obstacle to the efficient and equitable 
hand ling of disputes under this legislation. Minor ity interests would 
for the most part be sacrificed, with serious consequences resulting 
to each railroad.

Several examples illustra te the point. This supplements what I 
said a few moments ago.

All five of the operat ing brotherhoods compete with at least one or 
more of the others. The Switchmen’s Union of North  America— 
SUNA and the Brotherhood of Railroad Trainm en—BRT—repre­
sent yard  employees called yard  foremen and switchmen. Only one 
of the two, however, is the representative of that class or cra ft on 
each railroad. When one is in the other is out. The out union, how­
ever, usually has a substantial membership and is cont inually tryin g 
to get in by calling for mediation board conducted elections. Under 
the present NRAB procedure  each of the five unions has a permanent 
member on the  first division of that  board. It  is t ha t member’s job 
to protec t the interests of his constituency by argu ing thei r claims 
before a referee. That philosophy would be changed, in fact, up­
rooted by these bills.

Note carefully  th at the bills give to the  “representat ive of any craf t 
or class of  employees of such carrier” the right to demand and form 
a special board of adjustm ent. The handling  of grievances is strictly  
by the statutory representa tive. In addition to possible legal ob­
jections, the minority union is sidetracked and its members’ claims 
are thrown to the mercy of a rival competing imion. If  experience 
is any guide, such claims will receive little  but lipservice. This, of 
course, would intensify the battle,  aside from causing individual in­
justice, and place the carrier  directly in the middle.

This problem is not a minor one. The Brotherhood of Locomotive 
Engineers and the Brotherhood of Locomotive Firemen & Enginemen 
both seek the membership o f engineers, although only one or the other 
is the engineers’ craft, representative on a given railroad.

I am not trying to minimize that. It  is a problem and the time 
factor  is a terrib ly distu rbing thing and as I indicated in my testi ­
mony earlier today it is the railroads who suffer most of all. especially 
on these continuing claims which can reach astronomical figures, where 
the c laim amounts to $200 o r $300 a day and you have to wait to find 
out—wait for 10 years whether you owe it or not owe it. Right now 
these two unions are engaged in a violent battle, with few if any holds 
barred. In the same vein the BRT and Order o f Rail road Conductors
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& Brakemen—O.R.C. & B.—both represent road brakemen and road 
conductors.

The instant bills by forcing the submission of claims to priva te 
boards formed only by the union which current ly happens to be the  
statuto ry representa tive would defeat individual  minority interests, 
riddle  the principle  of equitable handling of claims and foster and 
foment more craft union r ivalry and bitterness.

Gentlemen, I want you to understand tha t we sympathize with the 
motives of  the sponsors of these bills, but we also felt it imperative 
to point out the pit fal ls inherent in this approach—pitfalls,  by the 
way, which seem ap parent to  those of us who have spent so many years 
in the railroad industry  but which understandably are laten t to 
others.

As I said before, the railroads are here to assist the subcommittee, 
for certainly the subcommittee is attempting to help us. In' tha t 
respect I  now address my remarks to the problem which caused these 
bills to be introduced. Why the backlog problem and what can be 
done about it ?

While we acknowledge tha t the First  Division backlog requires 
corrective action, in defense of the railroads and their  handling of 
grievances it is not commonly known th at hundreds of thousands of 
claims are disposed of on all of the railroads without any resort to 
referee procedure at all. Aside from the time factor, a backlog of 
4,000 grievance disputes when considered in context with the size of 
the industry and the total number of claims filed is not really sub­
stantial.

Here again I want to say what I said about the Third  Division. 
Tha t docket is now down to 1,900 cases, 600 of which are now in the 
hands of special boards, they are disputes committees which we cre­
ated as a result of negotiations with the executive heads of those 
organizations.

Mr. Williams. Mr. Wolfe, apparently you are p utting the monkey 
on the back of one of these organizations. Which one?

Mr. Wolfe. Brotherhood of Railroad Trainmen.
Mr. W illiams. In other  words, boil ing down your testimony thus 

far,  you are saying tha t, in effect, most of the blame for  the present 
condition of the Fir st Division belongs to the BRT?

Mr. Wolfe. I would like to state it this way, if I may, Mr. Wi l­
liams, that so far  as the other four are concerned, we are taking care 
of that. If  we have the same cooperation from the Brotherhood of 
Railroad Trainmen, we would work the backlog involving that  o rga­
nization out of the  p icture and it would not be necessary for me to be 
here before you today.

Mr. Williams. We have a backlog now of how many cases before 
the Firs t Division?

Mr. Wolfe. Aroun d 4,000.
Mr. Williams. Do you know how many are BRT cases ?
Mr. Wolfe. I believe we said this morning 1,800—over 1,500.
Mr. Williams. That would be about one-third of the cases?
Mr. Wolfe. It  is more than one-third. BRT  backlog is roughly 

40 percent. The BL FE  was another organizat ion tha t had about 
1,200 and we set up a special panel and in a m atter of 6 weeks those 
two men turned out 39 awards. On tha t basis i t will not take them
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too long to get the backlog completely out of the picture . The SUNA 
has roughly  400, 300 of which are on one railroad, the Southern 
Pacific. Those people are working for a special board. I think they 
are going to get it and i f they do the total number of cases involving 
the SUNA will be around 100.

Mr. Williams. These 4,000 claims are pret ty well divided among 
the various railroads?

Mr. Wolfe. Well, some of the railroads  have more than  others. 
There are certain railroads that  do not have very many. Big rail ­
roads—I know the railroad which 1 was connected with for almost 
40 years, we did not have many cases.

Mr. Williams. Which rail road would have the most cases of these 
4,000 ?

Mr. Wolfe. We introduced a table last year tha t showed exactly 
what it was.

We made a proposition to the Brotherhood of Railroad Trainmen, 
and we selected 13, I believe, of the railroads tha t had a large number 
of dockets. Each 1 had over 25. And what we wanted to do was 
to take those cases down from the Fir st Division and have them re­
viewed by representatives of the union and tha t individual railroad 
in an effort to take a second look and see if they couldn’t dispose of it, 
with the fur ther suggestion th at the residue would be disposed of by 
a special board. I believe we took 15 railroads , and each 1 had 25 
or more cases.

Tha t is here some place. I have it by ra ilroads and by unions.
This is the summary page by regions. There were 946 disputes 

from the Eas t versus Southeast. Here is the B. & O. It  had a total 
of 52 before the Firs t Division.

The Central of Vermont, 37.
The Delaware & Hudson had 153 in the trainmen, for example, 1 

union, and a relatively small rail road.
I am just going to do this a t random, if you please, because it is-----
Mr. Williams. Which one would have the biggest backlog of cases?
Mr. Wolfe. The Southern Railroad had the most of any.
Mr. Williams. How many cases?
Mr. Wolf. 272. I am pretty  sure tha t is true.
Tha t is correct. There wasn’t any railroad that was even close to 

that.
Air. Williams. Would those be cases growing out of the fireman 

controversy ?
Mr. Wolfe. There were a few fireman cases, but that  was relatively 

insignificant. I think those cases were submitted to the Division by 
the carrie r, and I doubt i f there were more than  two or three. I can 
give you a breakdown.

Mr. Williams. All I was asking was an indication.
Mr. Wolfe. 137 firemen, 132 trainmen, 20 engineers, and 4 con­

ductors. So you see, that—out of  that 272—239 involved 2 unions.
So far  as the SUNA, the engineers and the conductors, they were 

in pretty good shape.
Since we have the enviable record of the other  three divisions of  the 

Board to place alongside th at of the first division and since most of 
the first division unions show signs o f being willing to properly apply

49-996 — 65-----14
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existing: legisla tion , the job  of pinp oint ing the pro ble m and  presc rib ­
ing a cure is no t a difficult one.

Mr.  Congres sman, th ro ug h your  questions we hav e pr et ty  well 
pinp oin ted  the  problem.

Th ere are  two  basic causes of the first div isio n back log,  both of 
which  a re well docu mented in t he  ca rri er  w rit ten sta tem ents filed wi th 
the comm ittee.  I  wi ll leave examina tion of th a t doc umentatio n to 
yo ur  own pr ivat e or  sta ff stu dy  and confine myself  to  conc lusions 
which  I know  f rom p ersona l experience to be factua l. Fir st , the  log ­
jam o f first, d ivis ion  cases  i s pa rt ly  caused by th e fa ilur e of the  in te r­
este d org aniza tions to  pr op er ly  prescreen th ei r cases before  subm it­
ting  them to the Bo ard. For proo f I th in k I  need only  po in t to  
th e record.

For the  pas t 5 to 10 years app rox im ate ly 80 percent of  the  employees’ 
cla ims hav e been denied.  I  hav e att ached as ex hib it 2 my le tte r of  
Ja nuary  16, 1964, t o Ho n. Oren  Har ris , whi ch on page  7 o utlin es the 
sta tis tic s in the  above respec t. Obvious ly, where  th e ra tio  of fa vo r­
able verdic ts is 1 out  of  5, too many frivo lou s cases are  being sub­
mitted . Fu rthe r proo f comes  fro m the very rec ent experience of  o ur  
new est  sup plementa l f irs t div ision board.

T hat is th e one involv ing the B.L.F. & E. about, w hic h we ha ve pre ­
vio usly testif ied, which  since its  form ation  in Marc h of  th is year  has 
den ied  80 perce nt of the cla im s d isposed of. Th is sup pleme nta l board  
is do ing its own screenin g, fo r all of these 39 cases  were  disposed of 
with ou t a refe ree.  I  un de rs tand  th at  th e l-to-5 ra tio was even co r­
robo ra ted by a BRT wi tne ss at  last  y ea r’s he ar ings  on these identical  
bil ls.

Mr . W illiams. I  ha te  to  in te rrup t you.
Mr . W olfe. That  is all  r ig ht , Mr . W il liam s.
Mr . W illiams. I  am tr y in g  to  ge t a cle ar pi ctur e of th is th ing . 

Yo u mentioned  th at  you  dea l wi th five unions , I  believe, in the  firs t 
div isio n. Does th is re la te  to the overall  numb er of  employee claims 
which  have been denied,  th e figu re of 80 perce nt,  or  does th at  rel ate  
to B R T claim s only ?

Mr . W olfe. No, th at  is for a ll.
Mr . W illiams. Do you  hav e a bre akdown  of  th e percen tage of 

B R T claims which were den ied  com pared to th e per cen tage of the  
othe r unio ns’ claims wh ich  were den ied so tha t we ha ve  a p icture  of  the 
com parab le manner in  wh ich  the y we re screened  ?

Mr. W olfe. I  would be h ap py  to  get  it fo r you. I t  is ava ilab le from 
ou r records. An d wi th yo ur  perm ission I wi ll have  a note made th at  
we wi ll ge t it  and  fu rn ish i t to you.

Mr.  W illiams. You get  the point  that  I  am try in g to make ?
Mr . W olfe. Yes, I  do. You w an t to  know wha t pe rcentage of BR T 

cla ims were  denied, su sta ine d, o r dismissed.
Mr. W illiams. Let ’s assume  f or  the sake o f e xamp le th at  90 percent 

of  BRT claims were  denie d, and th at  30 pe rce nt of  anoth er un ion’s 
cla ims were denied,  50 p erc ent of anoth er  u nion ’s cla ims were denied,  
an d maybe 20 perce nt of  an othe r’s. Th at  wou ld at leas t lend some 
cred ence to the  sta tem ent th at  you have mad e th at  the  BR T is the  
ch ief  offender in the  fa ilur e to screen prop er ly  th e claims th at  they 
take  to the boa rd.
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That was the reason for asking for tha t information. I think tha t 
would be very pertinent to our inquiry.

Mr. Wolfe. We would be very happy to give it to  you. Of course, 
the  results of screening become perceptible in two areas:  one, the 
number of claims that  reach the board; and two, the percentage of 
those that the  referees denied.

So you have two approaches to that ?
Mr. Williams. Tha t is righ t. If  you could give us a picture on 

tha t s tatistica lly I think it would be of value to the committee.
Mr.W olfe. We can do it, and we will do it immediately.
Mr. Williams. All righ t, sir.
(The information  requested appears in Mr. Wolfe’s additional state­

ment beginning on p. 248.)
Mr. Wolfe. Failu re to prescreen cases, which causes overcrowded 

dockets and wastes public money can be cured in only one way: a 
conscientious, voluntary  effort on the par t of union officials to turn  
back those cases which are patently frivolous and without merit. Our 
experience is tha t a concentrated voluntary effort will not be made, 
largely because of the fear of union officers that the ir constituents 
will not approve of claimbusting at a higher level. Such fears are 
largely groundless, for  more often than not the men themselves know 
which claims are plainly frivolous.

In the absence of this complete cure there is a legislative step which 
would discourage and I  believe actually  stop the filing of most frivo­
lous claims. Under p resent'NRAB  procedures and even the proposed 
bills, the railroads and employee organizations are the beneficiaries 
of a situation which inures to no other industry group. I refer  to 
the Government picking up the  bills of the neutral arbi trato rs who 
determine these ra il minor disputes. In every other indus try tha t I 
know of the parties share these costs, and since the money comes out 
of the ir own pockets they are not particu larly anxious to unnecessarily 
summon referees. This has an understandable tendency to keep the 
filing of frivolous claims at a minimum.

To keep the filing of fr ivolous  claims to a minimum, thus reducing 
the NRAB case backlog, I recommend th at section 3 of the Railway 
Labor Act be amended so as to require tha t referee fees and referee 
expenses be shared equally by the parties and that they no longer be 
paid by the Government through the National Mediation Board.

And I think as I  testified earlie r, tha t the success of the method of 
handling claims in the airline indus try is l argely attributa ble to the 
fact tha t the people get down there and try to dispose o f these claims 
rath er than  incur the expense of bringing in a neutral.

The second cause of the first division backlog is the div ision’s failure 
to work at its given task. This  responsibility seems to fall mainly on 
one union, the BRT, and its former representative  on the board, who 
recently retired. I suspect that  this inaction is delibera te and it is 
tha t organization's intention and scheme to sabotage the first division, 
in fact, the entire NRAB structure, by creating a backlog. Complaints 
are lodged with Congressmen and*others about the case jam. The 
brotherhood then actively supports the legislation tha t follows in the 
apparen t hope that by some fortu itous circumstance it will change the 
l-of-5 ratio  of sustaining  awards and regain its strike  weapon over 
grievances.
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Tha t the backlog is largely attributable  to the division’s failure to 
dispose of cases is pa infu lly obvious by the most cursory examination 
of the record. Exh ibit  E to Carrier Witness Burner’s statement shows 
tha t in 1964 the first division disposed of 128 disputes. This compares 
with 261 for the second division and 897 for the regular and supple­
mental thi rd divisions.

The statement of Carrie r Witness Horsley outlines where the respon­
sibility  lies. It  is basically with the BR T member of the first division. 
I can assure you tha t the car rier members of the division who are under 
the control of the committee of which I am chairman are ready for 
work every working day. They are anxious to handle a heavy case­
load, but every effort they have made in tha t direction has been re­
buffed. The efforts that my committee has made to get th ings moving 
have also been met with apathy by the BRT.

Mr. Williams. Mr. Wolfe,  tha t statement seems to be rather critical 
of the BR T member of the first division. Who is that member ?

Mr. Wolfe. I am not  critical  of the present member of the first divi­
sion, Vice President Vanderhei. I am critical of the man who retired, 
as my statement indicates, Vice President Fern.

Mr. W illiams. Your statment pinpointed it to an individual, and 
I thought we might as well find out his name.

Mr. Wolfe. Tha t is perfect iy all right, Mr. Congressman.
Something can be done, however. Correction can be accomplished 

voluntarily  within the framework of exist ing legislation, or section 3 
of the Railway Labor  Act can be amended to cure the problem by 
reaching  its cause. The solution is the creation o f a supplemental first 
division to handle BRT disputes only. Such a board should remain 
in existence un til the backlog is eliminated, and referee fees and ex­
penses incurred by the board should be shared equally by the parties.

As to the appropriateness of this remedy, we need only look at the 
outstanding results already achieved by the Third  Division of the 
board in reducing i ts backlog. As carrier  witness Strunck relates in 
detail  in his statement, the interested organizations and my commit­
tee met beginning in 1961 to study methods of reducing what at tha t 
time was a tremendous Thi rd Division backlog. We finally decided 
upon three concurrent steps. Firs t and foremost, by voluntary agree­
ment assisted by the National Mediation Board, a supplemental T hird  
Division was formed. I t began functioning  in 1962 and is presently 
turnin g out decisions at a rate that  makes the Fir st Division's pro­
duction pale in comparison even though each has the  same number of 
members. An average production of about 275 decisions for the years 
1959 and 1960 went up to well over 800 for 1963 and 1964. A 2,731- 
case backlog on June 30, 1962, has been reduced to about 1,900 on 
April 30 of this year. We also agreed to change some board proce­
dures and instituted a plan  for shift ing a number of related disputes 
from the division to carr ier  and union national disputes committee for 
decision. These efforts are paying off, as the figures show.

To give you a condensed view of what a supplemental division can 
do and also to compare its product ivity with what the regular  F irs t 
Division has accomplished, I  have had prepared a table showing pro­
ductiv ity of the regular Fir st Division and the regular and supple­
mental Third  Divisions for  the years 1962 through 1964. The table is 
marked as exhibit 3 and is attached to my statement. The Fi rst Divi-
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sion on the average docketed 730 cases, decided 150 and had 246 
withdrawn.

The Fir st Division then disposed of about 400 cases per year  but 
docketed 730. The Th ird  Division fo r the same years had an average  
of 750 cases docketed but decided 742 and had 163 withdrawn. The 
Fi rs t Division backlog since 1962 th rough  the first 5 months of 1965 
has increased by 474 cases, while for the  same per iod the T hird  Divi­
sion’s has been reduced by 821. In addition,  note th at the Third  Div i­
sion has jurisdict ion of fa r more employees than the Fir st Division, 
in 1964 tlie figures being 293,000 for the Thi rd Division and 190,000 
for the F irs t Division—a substantia l difference.

And by the way, as I recall the testimony of the witness Johnson  for 
the unions, he stated that  if this backlog could be reduced and the 
Fi rs t Division would turn  out 65 awards  a month, and I agree with 
him tha t that  is something tha t they ought to do, th at they could stay 
current.

So the real problem, then, is one of disposing of this present back­
log. And if it could be done independently of the Fi rs t Division, as 
we are doing with the B.L.F. & E.,  the problem is jus t automatically 
solved.

If  we could take the re st of the 1,500 disputes involving the Brothe r­
hood of Railroad  Trainmen and give those disputes to a supplemental 
or expanded pa rt of  the  Division, and let the present board handle the 
disputes being currently  submitted, then the problem would just auto­
matically disappear. And we are perfect ly willing to do that.

Mr. Williams. Mr. Wolfe, that of course paints a very pretty pic­
ture.  But aren’t those supplemental boards made up in the same 
fashion as the F irs t Division is made up: th at is, the representatives of 
the carriers and the unions in equal numbers, and with the same proce­
dures for submitting them to referees in case of a deadlock?

Mr. W olfe. Yes-----
Mr. Williams. The poin t I want to make clear is, why would i t be 

reasonable to anticipate that a supplemental board would turn out 
more work than  the existing board when it  is made up the same day 
and under the same rules of procedure ?

Mr. Wolfe. Well, the agreement we made, Mr. Williams, with the 
Brotherhood of Locomotive Firemen and Enginemen is tha t we took 
one man from the car rier  and one man from tha t union, and we are 
turnin g over the backlog of B.L.F. & E. cases to these men with instruc­
tions to try  to get r id o f them, which have been our instructions all the 
way through , if you have to deadlock, then tha t has to  be done when 
you find a dispute that you can’t dispose of.

But  so far  as the procedure, it  is the same.
But  there you have only 2 men rather than 10. And I  think that  what 

we have done and the experience resulting therefrom gives us a reason­
able cause to be optimistic as to the outcome.

But there is a true sp irit  of cooperation there. The people are m ak­
ing a very strong effort to correct this situation.

Mr. Williams. Do I understand  that  the men who will go on the 
supplemental board are more intent on getting  rid  of the backlog than 
the  regular members of the Fir st Division ?

Mr. Wolfe. I wouldn’t want to express it  in tha t way. These two 
men have been given a mission, a job.
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Air. W illiams. O f course,  the  mem bers  of  th e F ir st  Div ision have  
been  given  a mission, too,  it  seems to me.

Air. W olfe. Well w ha t is  your  ques tion , Air. Will iams  ?
Air. W illiams. Si r?
Air. W olfe. Do you hav e a ques tion  ?
Air. W illiams. I am  j ust  t ry in g to  resolve in my  own mind the r ea ­

son why  a su pplem ental bo ard mad e up ex act ly in  th e sam e fas hion, al ­
thou gh  i t may have few er  mem bers , cou ld expedi te business b ett er  than  
the regu lar F ir st  D ivision.

Air. W olfe. Well , I  t h in k  i t is reasonab le to assume th at  wh ere o nly 
2 are dea ling wi th the pro ble m,  dea ling wi th th e dispos ition of  these  
cases, th at  the tim e element becomes sho rten ed,  it  is less im po rta nt , 
there is no t the  argu men t th a t you would have wh ere  10 men are  p ar­
tic ipat ing.  The se m en c an fam iliari ze  themselves with  th ei r par tic ul ar  
cases  in volving th ei r p ar ti cu la r un ions.  An d t he  res ul t ha s been ev ery ­
th in g th at  we had  hoped fo r a nd  could  reasonable expect.

Now, to pinp oin t causes a nd  results where the  hum an  eq uation is in­
vol ved  is sometimes difficult.  Bu t we do know  th a t th e supplemental 
board s, where t hey have been  t rie d, have p roved to  be sat isf ac tor y and 
be tte r tha n the p erm anen t d ivis ions .

I  can make a l ong  disc ourse  about p ersonali ties and  clashes th at  grow 
up  th at  are pe rhaps prese nt.  Bu t the y are  difficult to  descr ibe, and 
mo re difficul t to  prove.

Air. W illiams. Alaybe  we ough t t o abol ish the  F ir s t Div ision, then, 
an d set up a series o f supp lem ental  boards.

Air. W olfe. I f  pr op er ly  handled  to protec t the in ter es t of  the  
peo ple , t he public, the em ploy ees, and  the c arrie rs , i t c ert ain ly is some­
th in g th at  deserves consid era tion.

Air. W illiams. I  am ve ry  gla d th at  you  have  sug ges ted  some af­
firma tive steps towa rd  try in g  to reso lve th is  problem.

Air. W olfe. An d I  am go ing to sugges t some in re ga rd  par tic ul ar ly  
to  704.

Air. W illia ms. An d I  th in k the  com mit tee shou ld certa inly give  
conside rat ion  to the  sugges tions.

Air. W olfe. We  would  apprec iat e it  m ore  th an  I  can  find words  to 
exp ress, because we recogn ized the seriousness of  th is  several yea rs ago. 
A nd  we knew we ha d to  do something. AVe j ust  cou ldn’t go alo ng  
with  it,  it  w as too exp ens ive  fo r the  r ail roads. Ju st ic e was not being 
done . You  cor rec tly  assessed the whole thi ng  wh en you said, if  a  man 
ha d to wa it 10 years  fo r jus tice, the n the  jus tice was  c ert ain ly a lit tle  
la te  in  a rri vin g.

T hat same  thing app lie s to  the  rai lro ad  company.
Air. S taggers. May I  in te rr upt ju st  a moment.
As  I  recall the tes tim ony as given—and I  don’t rem ember  who the 

witnes s was—he  s tat ed  t h a t a rep res en tat ive  o f the ca rri ers ha d never 
voted  fo r an employee  since 1952, and th at  an othe r employee who re ­
tir ed  September 1, 1964, ne ve r had agr eed  to pa y a cla im fro m Ju ly  
1952 to h is r eti rem ent.

Air. W olfe. I  do n’t know  an yt lii ng  ab ou t t ha t,  it  has n ever come to 
my attention.

Air. Staggers. I f  thi s is true , then , don’t yo u t hin k t hat  m igh t h av e 
contrib uted  to  the  backlog ?
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Mr. Wolfe. Certainly if a carrie r member is not reaching an 
agreement to sustain a claim which is clearly sustainable, then that  
carr ier member is not doing his duty.

Mr. Staggers. If  this is true —and I am just  try ing  to recall the 
evidence of yesterday—it looks like somebody has had a closed mind, 
because you would think one of  these claims would be some good out 
of 12 years, you would think there should be one that  would be good 
in 12 years.

Mr. W olfe. I think tha t you are probably righ t. Bu t I  know tha t 
our car rier members are sustaining some claims. We have not cheeked 
the record of individua l car rier members or individual union mem­
bers to see whether they have sustained o r denied claims. After all, 
in the final analysis it is the Board  action.

Mr. Staggers. I am sure of tha t. But you were talking as if it  were 
one sided. If  this be true—and I say only if  it  be true—it looks as if 
someone has been blind or has not been listening or has  the set purpose 
to do that.  We are going to check into this, because I don’t want 
this to go by, because there are two parties to i t and two sides to every 
question. If  this be true, I want  to know, and I want to check on it 
thoroughly. And if it is true, there isn’t just one side of it.

You may proceed, sir.
Mr. Williams. What percentage  of cases, Mr. Wolfe, require a 

referee ?
Mr. Wolfe. Oh, it is a very heavy percentage, Mr. Williams. I 

would say 90 percent, and perhaps even more.
Mr. W illiams. That would indicate  to me that there might be some 

pret ty arbit rary  people on both sides.
Mr. Wolfe. Well, as I stated , 1 doubt that  more than  1 or 2 per­

cent of the disputes that arise ever reach the National Railroad  Adjust­
ment Board.

Mr. W illiams. I understand that. But once they reach the Board, 
they find themselves unable to settle about 90 percent  of the cases with­
out sending them to a neutral party .

Mr. Wolfe. This is a question that I have considered for years.
Mr. Williams. I don’t know how to get them to do it.
Mr. Wolfe. Mr. Williams, the 1926 act, I believe, created special 

boards of adjustment, or permi tted their  creation, regional boards. 
The boards were composed of an equal number of part isan  representa­
tives. They all had the auth ority of the present National Railroad 
Adjus tment  Board. But there was no method in the law fo r breaking 
deadlocks.

Now, the same type of people were on those boards as are on the 
boards today, practical rail road men and union officers, all of whom 
were practical  railroad men, and most of them, all of them whom 
I know, have had a background of railroad experience. There are 
two sets of people, both of whom except for accidents, perhaps, might 
have been on the other side of the table.

The union men are intelligent, ambitious, hard  working men. Had 
they chosen to follow the othe r ladder of promotion and be railroad 
officers, undoubtedly most of them would have been. On the other 
hand, these carrier representatives, had they chosen to aline them­
selves with the unions and worked for advancement, undoubtedly
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many of  those would have been union officers. So there are two groups 
of people who are much alike. And there is a very definite mutuality 
of interest between the two. Yet they couldn't settle these disputes. 
The result was a tremendous backlog, thousands of disputes that  were 
not decided, and there was no way of deciding them.

So the union sought the  amendment which the Congress passed 
in 1934.

Now, the purpose of  t ha t amendment was to  bring about a finality 
through the selection of referees, to do what the par tisan members had 
proved they were not capable of doing throughout the years.

With that explanation you can understand tha t the 1934 amend­
ment actually presupposed that  resort to the use of referees was the 
method of correcting the vacuum in the original enactment. Tha t 
was the purpose of it.

So when we talk about the large number of referee cases, we must 
look at the background, because the background shows tha t the amend­
ment of 1934 was to accomplish that  very thing.

Mr. W illiams. I presume tha t the board members go on record as 
to how they vote on these individual  cases, is that right?

Mr. Wolfe. No, I don’t believe they do.
Mr. Williams. Is it by Australian ballot, nobody knows how’ any 

par ticu lar member may have voted on any particular issue?
Mr. W olfe. I think as a practical matter five members voted “yes” 

and five members voted “no.”
Mr. Williams. There is no way to pin a member down as to how 

he may have voted on a claim?
Mr. Wolfe. I don’t know of any.
Mr. Williams. On the assumption tha t a carr ier member would 

cross the line and vote w ith the unions, or the union member would 
cross the line and vote with  the carriers  on a par ticu lar issue, there 
would still be a deadlock?

Mr. W olfe. If  there is one tha t votes agains t denying a claim, then 
there is a deadlock. I have n't heard in years  of a 6-to-4 vote.

Do I  make that  clear?
Mr. W illiams. You certainly do.
Air. Wolfe. Bruta lly so.
Mr. W illiams. As Mr. S taggers said, it  works the opposite way too, 

you know.
Mr. Wolfe. Absolutely. There is no question about it.
Mr. Staggers. That is what we are here today to try to resolve. 

We want to get your views and the views of the others and come to a 
decision.

Mr. Wolfe. I am as fran k as a witness can be.
Air. W illiams. I have found that in the House when members vote 

off the record they usually vote their consciences; on the record they 
follow their political consciences which might lie a different vote. And 
the thought  occurred to me th at if th is were done by Australian ballot 
there might be times when some conscientious member would believe a 
claim was justified, or a union member would feel tha t a claim was not 
justified, and he would so vote, if there were no way to pin him down 
on it. He wouldn't have to  account to his constituents  on the way he 
voted on that particular item.
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I simply brought that  up wondering if tha t possibility had been 
explored.

Mr. Wolfe. It  had n’t been explored by me. I t certainly presents 
some interesting things to reflect on. And I  can assure you, Mr. 
Congressman, tha t it presents  some interesting things for the unions 
to consider.

Mr. Staggers. You may proceed, sir. And we hope tha t you can 
get through with your statement. And then we will have some other 
questions.

Air. Wolfe. Since the supplemental board procedure has worked 
so well on the Thi rd Division you are undoubtedly  curious about our 
efforts, if any, to obtain  the same results on the Fir st Division. Efforts 
have been made with some good results but not enough to solve the 
problem.

Most of this testimony I  have already given you as a result of ques­
tions, and so forth. I will run hurried ly through it, because I think 
practically all of this I have already talked about.

I think  that I have talked about our efforts to b ring  about coopera­
tion, to dispose of the BIIT cases, I think I have covered tha t very 
thoroughly.

I want to go back to what I previously stated in regard  to  specific 
recommendations.

No. 1, I  think tha t if the Railway Labor Act were amended so as 
to put the railroad  industry  and the unions who represent employees 
in the same posture with respect to paying the bill  to dispose of thei r 
own disputes, that would be helpful.

I th ink it would have a constructive effect on the hand ling of disputes 
at the  lower levels.

I am convinced, and this  I  firmly believe, th at the constructive ef­
fect would be superimposed upon both part ies, representatives of both 
parties.

Claims tha t cost up to $250 to dispose of and which perhaps involve 
$5 or $10 would rarely ever find the ir way to a neutral.  The partie s 
would diligently and sincerely endeavor to  dispose of their disputes, 
and they would be disposed of.

I know of no reason why the taxpayer should assume the burden 
of financing what I consider to be wasteful practices. If  the parties  
had to pay their  own bill, most of these disputes would be disposed 
of locally, and representa tives of  each of the parties  would assume the 
responsibilities tha t they ought to assume.

And I  speak now of both parties. If  I  am handling a claim on the 
railroad,  and tha t claim is one tha t is supported by the collective 
agreement, it ought to be paid. If  the union representative  is handling 
a claim that  is no good, it ought to be withdrawn.

The public should not be burdened with hand ling political situa ­
tions or protecting people who are incapable of assuming their own 
responsibilities. Tha t is what we have now.

Now, I am going to something tha t is a  very sensitive area. And 
tha t is the one tha t is covered by this  I I.R. 704, the  question of jud i­
cial review of awards rendered by the National Rail road Adjustment 
Board.

Now, we think  very strongly-----
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Mr. Williams. Those are monetary awards you are referrin g to ?
Mr. Wolfe. Yes.
We think very strongly  that there isn’t anything particularly  wrong 

with the act in its present state. We think tha t we have proved con­
clusively and tha t there has been no real abuse. When you consider 
the small number of awards which the unions had to seek enforce­
ment of through jud icial procedures as compared to the thousands and 
thousands of awards that have been rendered, I think every fai r 
minded person will agree  th at the carriers  have acted with rest rain t 
and discretion.

On the other hand, one of the principal arguments  is that  if an 
employee’s claim is denied, then there is positive finality.

Now, as to the constitutional question, we believe that we are cor­
rect in the opinions we have formed, the conclusions we have reached 
respecting tha t para graph, but if this committee and the Congress 
decides that, there is an inequity existing here, and in your wisdom you 
should decide that  both sides would have the right of judicial re­
view, I think the carriers  would be forced to accept.

Much has been said about the cost of handling these cases when 
j udicial review is resorted to.

Now, the present law reads, section 3. Fir st (p ), th a t:
The petit ioner shal l not  he liable  for costs in the  distr ic t court, nor for costs 

at  any  subsequent stage of the proceedings  unless they accrue  upon his appea l, 
and such costs shall  be pa id out of the  app rop ria tion for the  expenses in the  
cou rt of the  United Sta tes . If  the pet itioner  shall finally prevail , he shal l 
be allowed a reasonable  attorney fee, to be taxed and  collected as a pa rt of the  
costs of the  suit.

Thus the Congress has provided for the most substantial part of the 
cost where enforcement proceedings are resorted to, so far  as the 
railroads are concerned, if this committee believes that  there is an 
inequity and the committee should recommend that the act be amended 
so as to permit judicia l review by either party, either where it is a 
denial of the claim of the union or such claim is sustained, why we 
see nothing wrong with that .

But  if the committee believes that  the carr ier should not have the 
right to go to court where we th ink we have not had due process, and 
that tremendous sums of money are extorted by young college pro ­
fessors, whomever they may be, then we would oppose that, oppose it 
just as far  as we possibly could. And I am certain  tha t many law­
suits, many court cases would result.

But we do want to be fai r about it.
Mr. Staggers. How do you mean many court cases would be 

avoided ?
Mr. Wolfe. Well, we are certain tha t where a $1 million or more— 

and there have been awards  involving tha t much money, I remem­
ber one where just the capital expenditures necessary to reconstruct 
the physical prope rty to permit handl ing of th e business in the event 
a claim was sustained amounted to more than $15 million.

Mr. Staggers. I cannot conceive of any such claim as that . But if 
it were justified it should have been paid.

Mr. Wolfe. It wasn't.  The board denied it.
I can explain the case to you if you are interested.
Mr. Staggers. Yon don’t need to
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Mr. Wolfe. I didn’t th ink  you would want to hear it. It  still shocks 
me when I think about it.

That is all I have, gentlemen.
Mr. Staggers. I would 1 ike to ask one or two questions.
I would like to know approximately how many special boards there 

are currently in opera tion in the industry . Do you have any idea 2 
Mr. Wolfe. Yes; 1 think 1 have it here, Mr. Chairman.
Involving the operat ing brotherhoods or the unions ?
Mr. Staggers. All of them, I  would say.
Mr. W olfe. Mr. Chairman, it is extremely difficult to say how many 

are actually functioning. This statement is prepared on the basis of 
the year  in which the Board was created. Some of them have com­
pleted their  functions and are discontinued. Others are still in exist- 
tence. But I will say this, tha t since 1952 there have been 609 such 
special boards. These boards have disposed of 37,828 disputes.

Mr. Chairman and Congressman Williams, that is exhibit  G annexed 
to the testimony of the witness Burner.

Mr. Staggers. In  regard to that  I would like to ask this fur ther  
question. I)o these special boards, then, presently disrupt the opera­
tion of the act in anyway ?

Mr. Wolfe. Oh, no; they are by agreement. And the disputes tha t 
are referred to those boards  are agreed to. And jurisdict ional dis­
putes, tha t is, disputes tha t could conceivably involve more than one 
organization, the carr ier would just not agree to submit that  type of 
dispute to a special board of adjustment.

Mr. Staggers. Wha t I meant  to say in my statement  was, these 
boards sometimes deliver decisions which are inconsistent with the 
decisions of t he constituted board ?

Mr. Wolfe. Yes; occasionally they do.
Mr. Staggers. That was the full question that  I wanted to ask, i f 

they  did.
I assume II.R. 701 and 706 would have no par ticu lar effect on any 

■carrier which had special boards already in existence, is tha t correct?
Mr. W olfe. Oh, yes. Because there a re no carrie rs that  1 know of 

righ t now that have special boards involving all of the unions. The 
rail road  might  have a special board involving one union, but no other. 
And most of the special boards are created by agreement to handle a 
number of cases that  the union and the carr ier have agreed will be 
submi tted to th at board. And  when these disputes are disposed of the 
boaixl ceases to exist.

Now, there are some such agreements tha t provide for the particular  
disputes tha t are listed and made a part of the  agreement, and others 
that  may be added to that document during  the life of  the board. The 
only continuing  board, I recall, was the Southern Pacific Board, of 
which Judge  Mabry was the permanent member until  he finally died. 
Tha t board handled several thousand disputes.

Mr. Staggers. My question was, I f these boards are now in opera­
tion to take up most of  these questions, it would have no particular 
effect on that  carrier, would it, i f these boards are already in existence?
I am assuming tha t they are now, since we say that  there are 598 of 
these boards that  are constituted, we don’t know how many have gone 
out of existence.
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Mr. "Wolfe. I don’t know how many are in existence now, I  have no' 
idea.

Mr. Staggers. Assuming tha t a substantial portio n of this group is 
still  in existence.

Mr. "Wolfe. That would be an erroneous assumption. I doubt if 
5 percent are still in existence.

Mr. Staggers. You feel, then, that  from this 598 we might have 20 
or 25 boards still in existence?

Mr. Wolfe. There could be tha t many. There might be a few 
more, but there are not a great deal more.

Mr. Staggers. Jus t 25 ?
Mr. Wolfe. I would say somewhere in that vic inity.
Mr. Staggers. Any furth er questions?
Mr. Williams. No.
Mr. Chairman, I would like to ask you if this  concludes the hearings..
Mr. Staggers. No, it does not.
Mr. Williams. Before we wrap these hear ings up, I would like to 

make an observation, and then make a suggestion.
I think both sides to the controversy agree that  an extremely bad 

situation exists in the first division. Each side to the controversy puts  
the blame completely on the other side.

Mr. Wolfe, you have given us an excellent statement in support 
of the carriers’ position. And you have raised some questions tha t, 
quite frankly,  I think  need to be carefu lly explored by the subcom­
mittee.

The brotherhoods, the unions, have suggested certain remedies which 
are incorporated in these three bills, to which you take exception, and 
not without reason.

On the other hand, you have suggested that  in lieu of the remedies 
included in these three bills, that  we amend section 3 so as to require 
that  the expense of the referees be shared equally by both management 
and labor.

Secondly, you have suggested the creation of a supplemental first 
division to handle exclusively BBT cases, with the fees and expenses 
shared equally by the parties .

And in case the Brotherhood of Rai lroad Trainmen are not willing 
to work out the creation of a supplemental board, you have suggested 
th at  the committee might consider amending section 3 so as to create 
a supplemental board and dispose of tha t backlog of cases.

You have indicated, if I understood you correctly, tha t you d idn’t 
feel that  the carriers  would have any serious objection to the Con­
gress giving the employees the right to appeal to the courts when 
they suffer adverse decisions on monetary awards.

I  am not cer tain what the correct remedy is for  this  situation. But, 
like you, and like the brotherhoods, I  recognize th at a very bad si tua­
tion exists that needs correct ing.

And in view of the suggested alternatives in which you have given 
to the committee, I feel tha t it might be well for the committee to ex­
plore the viewpoints of the brotherhoods with respect to these sug­
gestions before we close out these hear ings, Mr. Chairman.

Mr. Staggers. Mr. Williams, I meant to do tha t, because you had 
requested tha t we hear  from Mr. Johnson in rebu ttal to this session
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here, and I thought that we would do tha t before we closed the 
hearings.

Mr. Williams. I am not  suggesting rebut tal so much as clarifica­
tion.

Mr. S taggers. Clarification.
Mr. Williams. I would like to get their  ideas as to th is suggestion 

that you have made Mr. Wolfe, because if this can be done—if the 
remedies you have suggested provide a better answer, I am ready to 
consider it. I am not wedded to the bills  tha t I introduced. I am not 
sure whether your suggestions are preferable to the others o r not. I  
have not heard yours discussed by the other side. I would like to hear 
from them on this. And I would like to hear some of  their remarks 
concerning some of the allegations tha t have been made in your state ­
ment.

Mr. Wolfe. May I say something, Mr. Chairman.
Mr. Staggers. You may.
Mr. Wolfe. As to your recitation of the things tha t I have sug­

gested, I want to say that you spoke with clarity, with definite pre ­
cision, and you were absolutely correct in every respect respecting 
the suggestions I have made. For tha t I am gratefu l.

Mr. W illiams. You pu t them rather precisely.
Mr. Staggers. They are a matter  of record, and they can be read in 

(he record as to what you have said and how lie has interpreted them. 
That is for sure.

Air. W olfe. Thank you, sir.
Mr. Staggers. At this time I  would like to submit for the record a 

lette r from the Brothe rhood of Locomotive Engineers by the Grand 
Chief Engineer, P. S. Heath.

(The le tter refer red to is as follows:)
B rotherhood  of Locomotive E ng ine ers,

Cleveland, Ohio., June J/, 1965.
Hon . H arley O. Staggers,
Chairman, Subcommittee on Transportation and Aeronautics, Inters tate and 

Foreign Commerce Committee, House of Representatives , Washington, D.C.
D ear Mr. Staggers : May I ta k e  th is  oppor tu nity to d ir ec t you r ho no rabl e 

co m m it te e’s at te nti on  to  a pr op os ed  mod ifi ca tio n of  the R ail w ay  Lab or  Act , as  
am en de d,  th a t wi ll fu r th e r am en d such  ac t if  th e  pr op os al  co nt ai ne d in II. R.  
701 an d II .R . 700 is  ap pr ov ed  by  th e  pr es en t Co ng res s. The  pre se nt  Rai lw ay  
L ab or Act prov ides  fo r th e  ce rt if ic at io n of  th e  au th ori ze d and ac cr ed ited  re pre ­
se n ta ti ves of  th e var io us  c ra f ts  o r cl as se s of  em ploy ee s in  th e ra il ro ad  in dust ry  
co ve red by th e ac t.

As  gra nd  ch ie f en gine er , I am  th e  ch ie f ex ec ut iv e officer of  th e  Bro th er ho od  of  
Lo co mot ive Eng inee rs , th e  o rg an iz at io n  th a t has  been  ce rt if ie d an d rec ognized 
by  th e  N at io na l M ed ia tio n B oard , a tr ib unal  es ta bli sh ed  under th e ac t. as  th e  
co llec tive  ba rg ai ni ng  agent fo r locomoti ve  en gi ne er s on th e  ov erwhe lm ing m a­
jo ri ty  o f r ai lw ay  sys tems in  th e  U ni te d S ta te s an d C an ad a.

The pr op os al  co nt ai ne d in  H .R . 707 an d II .R . 706 wou ld guara n te e  th e  ri gh t 
of  th e re pre se nta ti ve of  a  c ra f t or clas s of  em plo yees,  w it h in  th e  in dust ry , to  
obta in  th e  ap po in tm en t of  a  sp ec ia l bo ar d of  a dju st m ent,  by  su bm it ti ng  a  re qu es t 
in  w ri ti ng , to  hea r and a d ju d ic a te  di sp ute s th a t a re  now re fe ra b le  to th e N a­
ti onal R ai lr oad  A dj ust m en t B oar d. Suc h a pr op os al  is in co ng ru ou s w ith  an d 
co mpl etely nu lli fie s th e  in te n t a n d  pu rp os e of  th a t port io n  of th e  R ai lw ay  Lab or  
Ac t w hi ch  es ta bl ishe d th e NRA B.  The  dut ie s an d re sp on si bi li ti es  of  th e NR AB  
ha ve  be en  un iv er sa lly id en ti fi ed  and su pp or ted by Su pr em e C ou rt  de cis ions .

T hi s NR AB  ha s ju ri sd ic ti on  ove r ca se s of  a min or  n a tu re  su ch  as , bu t no t en ­
ti re ly  lim ited  to, tim e cl ai m s and  in te rp re ta ti ons of  e xis ti ng  c on tr ac tu a l sc he du le  
ag re em en ts . In  t h is  re sp ec t, it  m ig h t b e w ell  to ca ll your a tt en ti o n  to  th e
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rul ing  of our Supreme Cour , in the Chicago River case, wherein the  Court ruled: 
that  disputes  of a minor degree must be submitted to the  NRAB for  ad jud ication  
instead  of permit ting  an organiza tion to depend upon an exercise of its  eco­
nomic strength  to force  a sati sfac tory  disposit ion. The  present act fu rth er  
provides that  the NRAB’s deciisons are  final and  bind ing upon the  p art ies  to a 
dispute .

If  the proposal now embodied in H.R. 701 and  H.R. 706 were to be approved 
the  special boards of ad jus tm en t thu s provided  for  would bring noth ing bu t 
confusion to the ind ust ry.  We would then  be confronted by decisions from two 
sep ara te tribunals, both author ized to rend er binding decisions in ident ical dis­
putes.

Nothing could be more conclusive rela tive  to the  confusion th at  could resu lt 
tha n to recall the condi tion within the rai lroad indust ry prior to th e adopt ion of 
the  Railw ay Labor Act when regional  tra in service  boa rds  of adjustment ren ­
dered decisions in num erous disputes involving the  organiz ations and rai lroads 
in various parts  of the country . Decisions diamet rica lly opposite to each oth er 
were rendered by these var ious regional boards with the  resu lt th at  disputes 
involving  identical fact s, circumstances and contractual  rule s were disposed of 
ent irely in different manner.  This caused ut te r confusion within the ind ust ry 
in an effort to obtain uniform  interpreta tions of identical con trac tual  rules.

A classic  example  of such  confusion herein  ref erred to resul ted in an aw ard  
rend ered  recently by the NRAB involving a dispute between  the Denver and Rio 
Grande Western Rai lroa d and  one of its operatin g orga niza tions and an aw ard  
rend ered  by a special boa rd of adjustment involving  the  same partie s over an 
iden tica l situation wherein  the facts,  circumstances and  rules  were  iden tic al ; 
ye t the decisions of these  two trib una ls were diametrically  opposite. In the  one- 
case  the  employees’ posit ion was susta ined, while  in the  other the  refe ree ren ­
dered a denial award. (See NRAB Award 19389.) (See Special Board No. 12— 
BRT.)

Under  the  present act, any  one of the  orga niza tions within  the indust ry may  
subm it a dispute to the NRAB for adjudica tion  involv ing one of the members of 
th at  organiza tion. The pa rti cu lar organization th at  subm its such a dispute is 
at  present represented on the  NRAB. However, und er the  proposed modification 
of the  act should the  rep resent ative of the cr af t or clas s in which the cla ima nt 
was employed request a special board of adjustment be established for the pu r­
pose of resolving such a dispute,  the cla imant ’s rep resentativ e would not  be 
permit ted to be a member of such board unless he were a member of the  same 
organization as the rep res ent ative of the orga niza tion  requesting the  specia l 
board of adjus tment.

This  would have  the effect  of forcing  upon all the  employees a closed shop 
whereby the  employee mu st belong to the pa rti cu lar  organization holding the  
collective bargaining rights , or else said employees would be deprived a rep ­
resentativ e of the ir choice being a represen tative on the proposed special boards  
of adjustment now proposed.

The present provisions, as  encompassed with in the  Railway Labor Act, fo r 
the  adjudica ting  of disputes are  entirely adequa te with the  possible exception 
of a break down in the mechanics  of the NRAB itsel f. Here, possibly, a closer 
screen ing of cases docketed for decisions could be effected and. in this  respec t, 
I might point out that  the  Brotherhood of Locomotive Engineers have app rox i­
mately 100 cases on the docket a wai ting  ad judicat ion, w hich is no t a t a ll unu sua l 
or unrealistic .

I submit tha t if the  presen t Railway Labor  Act as it concerns the provisions  
for  the adjudica tion of disp utes is not furth er  modified, except to the extent  th at  
any  award rende red by the  NRAB be made final and  binding and that  such 
aw ard  must be immediately applied without  rese rvation , then  both the  ind ust ry 
and  the interested  organizat ions will have  obta ined  a desired avenue  for  the 
resolution  of much of  the ir presen t problems.

For  the reasons above deta iled, I would very much appreci ate if you will ar ­
range to inse rt this  le tte r into  the record as an indication that  the Bro therhood 
of Locomotive Engineers  opposes passage of  H.R.  701 and  H.R. 706.

Very truly yours,
P. S. H ea th ,

Grand Chief Engineer.
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Mr. Staggers. The committee will adjourn unti l the call of the Chair 
at a futu re meeting to hear  fur the r testimony. And I  think that  prob­
ably will take  1 day. And we will, I  assume, have both-----

Mr. Williams. It  might be well to have both the brotherhoods and 
Mr. Wolfe.

Air. Staggers. I was thin king of that.
We will adjourn now until the call of the Chair at  some futu re date, 

and we hope that will be in the next week.
The committee is adjourned.
(Whereupon, at 4:15 p.m. the subcommittee adjourned subject to 

the call of the  Chair.)
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NRAB

TUESD AY, JU N E  15 , 1965

House op Representatives,
Subcommittee on T ransportation and Aeronautics of

the Committee on I nterstate and F oreign Commerce,
Washington^ D.G.

The subcommittee met at 10 a.m., pursuant to recess, in room 2218, 
Rayburn House Office Building, Hon. Harley O. S taggers  (chairm an 
of the subcommittee) presiding.

Mr. Staggers. The subcommittee will come to order. We are re­
suming hearings  on the bills H.R. 701, H.R. 704, and H.R. 70b, and 
at this time we have listed here as the  witness Mr. J.  E. Wolfe, but 
I understand he is not here, and will not be here, and someone else will 
take his place, so if you gentlemen who are to represent him will come 
forward,  you can proceed at this time.
. Mr. Hopkins. It was not our understanding, Mr. Chairman, Mr. 

Wolfe was to testify  today. The way it was left according to our 
underst and i ng-----

Mr. Staggers. Will you come forward ?
Mr. H opkins. The way it was left, according to our understand ing, 

was that the representatives of the brotherhood organizations were to 
appea r today and express their views as to those matters,  those recom­
mendations made by Air. Wolfe last week, and not th at Mr. Wolfe or  
any representa tive of the carriers was to appear and testify, except as 
the occasion might require, depending on what is said by the organ i­
zations.

Air. Staggers. Aly understanding was tha t both sides should have 
an opportunity , but  if you people do no t wish to, that  is perfectly all 
right.

Air. Wolfe. Not at this point, Mr. Chairman. We finished our 
testimony at the conclusion of the last  session, and we m ight wish to 
respond to whatever the organizations have to  say about the recom­
mendations we make, with your permission, of course.

Air. Staggers. The understanding was—well, I did not arrange this 
list, the clerk did , and had Mr. Wolfe fi rst on the lis t, so i f you don’t 
wish to testify at thi s time, we will ask Gene R. Johnson, then, the  next 
man on the list, to come forward and testify.

Is Air. Johnson here?
Air. Chesser. Air. Johnson is with  me, Air. Chairman. I will have 

Air. Johnson with  me for our testimony.
Air. Staggers. I see. There are two of you. Come right on for ­

ward. Air. Chesser, give your name, and state your connections, and 
so forth , in the record, and you may proceed.

221
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STATEMENT OE AL H. CHESSER, NATIONAL LEGISLATIVE REPRE ­
SENTATIVE, BROTHERHOOD OF RAILWAY TRA INMEN; ACCOM­
PAN IED BY GENE R. JOHNSON, EXECUTIVE ASSISTANT TO THE
BROTHERHOOD OF RAILROAD TRAINMEN’S REPR ESEN TATIVE
TO THE NATIONAL RAILROAD ADJUSTMENT BOARD—Resumed

Mr. Chesser. If  I  am correct in the proceedings of the committee, 
as 1 have heretofore, we would not go on here as the carriers  have in­
dicated, and burden this  committee by one testi fying  and then the other 
all morning, surely.

Mr. Staggers. No; we are not going to do that.  As I said, there 
was some question. The committee actually had closed and should 
have been, but there was some request about one point, and there  was 
not time for it, then, so it was decided that if we were going to come 
back, we would have both sides. But I think we have heard the 
testimony, enough to make up  our  minds on, so you may proceed.

Mr. Chesser. Yes, sir. Mr. Chairman, it appears that in the pre­
pared statement tha t has been furnished the committee, page 6 has 
b een  o m it te d . W e w il l f u r n is h  it  to  th e  co m m it te e . I  d id  n o t n o ti c e  
that until righ t now. My original statement does have it.

Mr. J ohnson. You may find it  behind page 7. Two of these pages 
were just out of order, in mine.

Mr. Staggers. Well, I might state to all of you that if any of you 
wants  to put these things in the record and summarize your statement, 
we would be glad to have it  tha t way, and we almost must because 
of time. We will have to close this hearing today, but we wanted 
each person tha t desires, to have an opportuni ty. So you may proceed 
Mr. Chesser.

Mr. Chesser. Mr. Chairman and members of the subcommittee. My 
name is A1 H. Chesser. I  am the national legislative representative 
of the Brotherhood of  Railroad Trainmen, which is one of the organi­
zations associated with the  Railway Labor  Executive’s Association. 
I appeared  before you Jun e 8 to testify on behalf of our organization 
and the Railway Labor Executves’ Association in support, of H.R. 701 
and H.R. 704 by Congressman John  Bell Williams, Democrat of 
Mississippi. I have returne d today at your request to state our views 
and opinions concerning the position of the carriers  as stated by their 
witness who testified Jun e 9.

The matters to be covered are of deep concern to  our organization 
as well as to our related brotherhoods, and I feel it  is necessary to call 
evidence in our exhibits, which are on file wi th the subcommittee, to 
you r pa rticular attention. This  will be done as briefly as is consistent 
with  our need to clear the reputat ion of the organizations and con­
vince you of the groundless nature of the vicious attack which was 
made upon us.

Those exhibits, Mr. Chairman, were handed to our committee and 
there were a great many of them, and we did not burden you at tha t 
time by reading those exhibits,  only furnished  them to you, you will 
recall.

Taking first things  first is generally a good way to do business. 
Then  you will recall the statement made by the carri er witness in 
which lie alleged that  our witness, Mr. Johnson,  had testified before
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your committee in the 1964 hearings that approximately 80 percent 
of the claims submitted to the F ir st  Division a re denied and that  th is 
should be taken as tantamount to an admission that  80 percent of them 
are no good in the first place.

The exact testimony of our witness was not quoted but it  is a matte r 
of record. So are the percentage figures on how the F irs t Division has 
disposed of cases down through the  years. A witness who testifies to 
a fact like this, acknowledging that  the record shows a certain per­
centage of claims which have been submitted have been denied in the 
past does not mean tha t the same percentage of cases now pending 
before the board, are no good. Mr. Johnson is available if the mem­
bers wish to question him.

Next. I must emphatically deny the many broad statements by 
the carrie r witness which, if believed by you, would stamp the Broth­
erhood of Railroad Trainmen as the main, if not the only cause for 
the backlog of cases on the Fi rs t Division and tha t a lack of coopera­
tion on the pa rt of our members here, du ring the years from J uly  1952 
throu gh December 1964 was responsible for much of this. You will 
remember th at there were strong statements made by the witness and 
they are in the record, so ra ther than deal with each one specifically, 
I think I can make my position clear by briefly present ing the evi­
dence which completely refutes wha t the witness said.

At the time I made by statement on June 8, I filed 18 exhibits, 
captioned “Suppor ting D ata Used in Connection W ith Statement of 
Mr. A1 IT. Chesser.” The f irst 11 of our exhibits are a record of the 
efforts of the brotherhoods represented on the Fir st Division, to per­
suade the rail road managements to join us in correcting conditions 
there. They show that  the Division was in just about the same sorry 
shape in Ju ly 1937, which is just 3 years afte r it start ed work, as it  is 
today, and t hat  these same intolerable conditions have kep t the indus­
try  in a turmo il practically  all the time since then. They show tha t 
all five of the operating  brotherhoods and not just the Brotherhood 
of Railro ad Trainmen, took part in the handling and were equally 
concerned in try ing  to improve the  situation. They show tha t the 
main reason for all of this down through the years has not been an 
uncooperative spir it by any one organizat ion, but indust rywide  re­
fusal of the carriers  to follow precedent established by awards of the 
Adjus tment  Board  in the first place, and, running a close second, a 
general refusal  to have issues involving many individual time claims 
decided by one so-called test case.

This attit ude  on the part of the carr iers  was compelling representa­
tives of all organizations, not jus t one, to file all individual time 
claims wi th the board instead of jus t the one, even though this means 
the board would then have to rende r awards like a st ring  of sausages, 
with the same findings.

Everyone concerned, including the  Government, could have saved 
a great  deal of time and money by the sensible process of holding 
other simila r claims on the prop erty  while one case was sent to the 
division, with the unders tanding th at  the  decision given would apply 
to the rest of them. Our exhibits show the carrie rs countered our 
efforts to improve conditions by demanding certain changes in the 
procedures of handling cases on'the Fi rs t Division which would have 
only slowed things down worse than ever and afte r almost continuous
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meetings and correspondence from 1937, we have never made any rea l 
headway.

Mr. F riedel. Mr. Chairman.
Mr. Staggers. Mr. Friedel.
Mr. Friedel. I just  wanted to ask a question. I  his seems to be a 

very broad statement, where you say that—
our  exhibits show the ca rr ie r countered our efforts  to improve conditions by 
demanding cer tain  changes in the procedures of han dling cases on the  Fi rst  
Division which would have only slowed things down worse than ever af te r 
almost cont inuous meet ings and correspondence from  1937.

Can you go into more detail on that ? Where  they slowed it  down 
and made it worse ?

Mr. Ciiesser. Yes, Mr. Friedel. I have asked Mr. Johnson to elabo­
rate  on that, as he is our representative on the Fir st Division. Mr. 
Johnson.

Mr. J ohnson. Mr. Friedel, we have that covered in one of our ex­
hibits. If  you will permit  me just a moment, I will re fer to it, where 
down through the years, as we tried to reach an agreement with the 
representatives of the railroad to improve conditions on the division, 
they responded by demanding certain changes in the procedures on 
the division, in the hand ling of cases. One of these, for example, was 
that, the division permitted the representatives of the railroads to 
appear  and argue cases before referees. They also-----

Mr. Friedel. What is wrong about that?  Wouldn’t they have a 
right to appear and argue why they think it is not justified, wha tever
it may be ? . . .

Air. J ohnson. I'n de r the procedures on the  F irs t Division, a ppear­
ances before referees are limited to the members of the division them ­
selves. And oral arguments, I mean—pardon me. When we have 
oral hearings, one a year in November, parties may appear before the 
members of the division through  thei r representatives, and discuss 
thei r cases, but i f the division deadlocks, and these cases go to a referee, 
our mles of procedure do not permit other than the members of the  
division themselves to appear before the referees.

The carriers could have, if such a change were made, had counsel 
appear, in addition to thei r member on the First  Division, and argue  
cases before the referees, and this would have meant, as far as we 
were concerned, at least, duplication of the oral argument in each 
case.

Mr. F riedel. Let me follow you here. We are trying  to clear up 
the backlog in the Fi rst  Division. Tha t is the main purpose. Is 
tha t right?

Mr. J ohnson. Yes, sir.
Mr. Friedel. Now what is the procedure ? You file a complaint with 

the F irst  Division and they hear the oral arguments ?
Mr. Johnson. No, sir. Under our procedures when it-----
Mr. F riedel. The brotherhoods alone, not the railroads  at all, are 

in on that.
Air. Chesser. Oh, sure.
Air. Friedel. And they hear the oral arguments?
Air. J ohnson. No, sir : there is some confusion there. The way it 

works, when the par ties  submit a case to the division, they are sup-
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posed to show whether or not they desire oral hearing. If  they request 
oral hearing, that  docket is pu t aside to the oral hearing calendar, and 
the division holds hearings on all cases where they are requested, each 
year in the month of November.

Then at those oral hearings , the parties  are notified of the date on 
which thei r par ticular dockets will be heard by the F irs t Division, and 
these hearings are by the members of the division alone, no referees, 
liecause these cases have not been tied, nor deadlocked, nor  progressed 
in any way toward a decision. They are held for the oral arguments, 
and then in November, the ra ilroad may send in an attorney , a person­
nel man, whom ever they wish, to  handle their  case in oral argument, 
hut this  is before the members of the division alone.

Mr. F riedel. Right.
Mr. J ohnson. Then after the oral argument, tha t case goes on our 

working calendar, and takes its place going toward  an award, so we 
will assume, then as time passes, it will be deadlocked, and a referee 
will lie assigned to sit with us to  decide that case. It  is at this stage 
of the proceedings th at the railroads asked for a change in our pro­
cedures, whereby instead of jus t having the meml>ers from each side 
present the case to the  re feree, they wanted to bring  in other counsel, 
and ass ist in presentation of cases to referees. And as I  have said-----

Mr. Friedel. You felt tha t was duplication and-----
Mr. J ohnson. Yes.
Mr. F riedel. The organization felt it was duplication and they were 

holding up the referee's work ( Is tha t it ?
Mr. J ohnson. That is righ t.
Mr. F riedel. And that was on the site where the complaints were ?
Mr. J ohnson. That would be a t the Fi rst  Division in Chicago, Mr. 

Friedel. When we have the cases presented to the referees at the F irst  
Division, it is in the  large board  room, the 10 members are present, 5 
carr ier members and 5 labor members, the  referee, and then if this 
change in our procedures had been agreed to by the organizations, 
each railroad having a case on this  docket, going to the  referee, would 
have been allowed to bring in counsel, and participa te in the presen­
tation in this of the cases.

Now when you consider t hat  a deadlock is going to a referee who 
usually has from 40 to 50 cases, and the cases a re handed to referees 
in blocks of  about 5 at a time, it was our position that duplicating the 
case presentation  which otherwise is done by the members of the divi­
sion, throu gh counsel, from eithe r or both sides, would have just 
multiplied our work, and made a further slowdown in the conditions 
on the board.

There were other conditions attached to the railro ad's offer of agree­
ment, on clearing up matters at  the F irs t Division, and I  can't recall the 
exact details. We have i t in our exhibit here, and what I would sug­
gest at tha t time, if you will, is Mr. Chesser could proceed with his 
statement.

I will find that,  and I  can give it to  you very concisely. There were 
four or five other changes tha t they demanded which I am sure you 
will agree would have just added to the  workload there, and delayed 
our case presentation worse than it was.

And I  will get tha t dug up.
Mr. Staggers. You may proceed, Mr. Chesser.
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Mr. Chesser. I do not intend to review the exhibits at this time, 
but, instead, direct your par ticu lar attention to exhibit No. 2, page 7, 
and exhibit No. 3, page 9; exhib it No. 5, pages 12 through 20; exhibit 
No. 7, starting at page 23, with particular  reference to pages 30, 31, 
and 32 on recommended changes in division procedure.

These exhibits make it  clear th at all five organizations were equally 
concerned and joined in the ir efforts to bring about an improvement 
but could not then, nor can they now, overcome the refusal of the car­
riers to accept and apply  th e sound holdings from the 20,600 awards 
which have been made by the  F irs t Division, which is one of the  prin­
cipal causes for the resubmission of disputes which had had the basic 
issues decided a number of times in the past.

The performance of our  member during the years 1952 through 1961 
is outlined in some detail in our exhibits, and they refute the testi­
mony of the carrier’s witness on every point.

Exh ibit  No. 12, page 19 o f our exhibits file, has former B. of R.T. 
Fi rst  Division member, Bert Fern’s letter of duly  31, 1963, which was 
a rep ly to eight questions asked by Congressman John Bell Williams, 
who is a member of this subcommittee, about the reasons for the re­
ported conditions on the Fir st Divison.

It  m ight be well to point out at this time th at the material used in 
our exhibits has been in the hands  of the carriers  and although they 
have had opportunity to challenge and rebut it if they could, this 
has not been done.

At  page 50, Mr. Fern recites how he had lunch with Mr. Daniel P. 
Loomis, then president of the Association of  American Railroads, a 
few years  p rior to  Ju ly of 1963, and gave him the full story on these 
conditions and asked his help in correcting them, but nothing was 
ever done.

At  page 52 is a copy of a le tter Mr. Fern wrote the five carrier mem­
bers with a copy to the members of the National Mediation Board 
calling their attention to th e record of his performance as a member 
dur ing the period July  11,1952, to April 1,1962.

The let ter mentions that d urin g those 10 years :
My office recognized our  responsibil ity by wri ting out a tot al of 929 dockets 

and  handed to the  re ferees a  total  of 613 dockets wherein no b rief s were prepared 
and  where we eith er stood on the  record or  by agre eme nt with the carri er  
members, furn ished the refe ree  prepared findings either deny ing or dismissing 
the  claim, making a grand  tot al  of 1,542 dockets.

Mr. Fern  went on to  say tha t during  this same period, the carrie r 
members had responded to the extent of agreeing to pay only 21 claims 
without  going to a referee and tha t this incredibly poor record was 
shared by only 3 of the 5 carr ier members—
because during this 10-year period nei ther Mr. Reeser nor  Mr. Bur tnes s ever 
agre ed to sus tain  a single claim  on their  own. forcin g us to take every docket 
assigned to those two carrie r m embers to  a referee for  an  award .

The table of performance bv the Trainmen’s office Jul y 11, 1952, to 
April 1, 1962, is a t page 53. The figures given there are taken direct 
from the records of the Fi rs t Division and are a mat ter of fact:  929 
cases disposed of without a referee by Mr. Fern  himse lf; 613 where 
he directed the referee to deny o r dismiss the claims, making a total 
of 1,542 which was 36.7 percent of the total output of  the Division for 
those 10 years.
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Remember, du rin g the sam e per iod , the  Tra in m en ’s office was  also 
req uired  to br ief  and argu e the cases which  we thou gh t ha d va lid  
cla ims but  which the  ca rr ie r mem bers ref use d to  pay .

In  addit ion , the records show  the  Tr ain men 's office hand led  an 
avera ge  of  more  t ha n 70 cases a year to refe rees, fo r example, a tot al 
of  360 du rin g 1958 th roug h 1962.

I  sug ges t that  Mr. Fer n 's  reply to Mr.  W ill iams’ eigh t ques tions , 
which a t pag e 54 o f the exhibi ts tile, be rea d in its  e nt irety,  fo r a de­
ta ile d picture of how th ings  were bein g ha nd led a t th e F ir st  D ivis ion  
at  that. time. A t page 63, i t is show n th at  fo r the 4-year  p eriod  fro m 
1958 thr ou gh  1961, the Di vis ion  decided 540 cases with ou t referee as ­
sis tance an d 352 of  th em  w ere  T ra inmen ’s cases ; at  th e same time  and  
du ring  the same period, th e ca rr ie r mem bers  f un cti on ed  a s such  w ith ­
ou t ref ere e, by payin g a gra nd tot al  o f 7 claims,  w hic h i s less t ha n 2 a  
ye ar  and d ivid ed amo ng 3 o f them  only.

Mr. Fer n  gives case h istor ies  o f the  wo rk n ecessary in  pre pa ring  an d 
argu in g a case to a referee, wh ere  the  same issues  have  been decided 
in our favo r time and tim e ag ain bu t the  ca rr ie r members  have re ­
fused to  ap ply the m to su sta in  a va lid  claim. Th is  mate ria l st ar ts  
at  the bottom of page 63 wh ich  is part  o f the reply to  M r. Wi llia ms , 
an d co ntinue s to page 65.

The  mem bers  of  the com mittee should un de rs tand  th at we can de­
ter mine  which o f th e m embers  a re  fun cti on ing  as i nte nd ed  by the  Rai l­
way  La bo r Act, by sim ply  rev iew ing  how the cases are disposed  of. 
T hat  is, it requires ac tio n by  th e lab or mem bers to den y or  dismiss 
claims wi tho ut forci ng  the m to  a refe ree  and ac tion by the ca rri er  
members to sust ain  cla ims  with ou t goin g to  a referee.

When one side or the othe r agrees  to such  dis posit ion , it  is always 
agreea ble  to  the  opposition sinc e th e car rie r members w ill jo in  the  labo r 
members  when the la tter  are wi lling  to  deny or  dismiss a case ; on 
th ei r par t,  the  lab or mem bers  ar e gla d to acc ept  pa ym en t of a val id 
cla im when offered bv th e ca rr ie r mem bers an d when ei ther  of these  
two  th ings  occur , the n it  m ay be  said  th e mem bers o f th e Div isio n are  
ca rryi ng  out the ir  sta tu to ry  dut ies  unassist ed.

Tha t is why  I  emp has ize  th a t th e pe rfo rm ance  of  th e Tr ainm en ’s 
mem ber  is proo f pos itive fo r decid ing  cases b y deny ing or  dism issing 
inva lid  cla ims w ith ou t the expen se and  delay o f referee  assistance , some 
929 tim es as a ga ins t pe rfo rm an ce  of  th ei r f uncti on  by  th e c ar rier  mem­
bers in only  21 instances over a  10-year pe riod .

Re fus al of  the c ar rie r m ember s to  pa y claims does n ot  me an the y a re 
all  b ad ; th at is borne ou t by th e fact  th at  in the 6-y ear  pe riod fro m 
1958 th ro ug h 1963, r efe rees susta ined  the  posit ion  of th e employees; 
in whole  or  in p ar t,  in 349 cases.

Mr. Fer n had an illus trious rec ord among the  ra ilr oa d manag ement s 
fo r h is f air ness  in h is d ealin gs  w ith  them and t hi s s tat em en t will n ot be 
den ied  by anyone  who knew him.  The memo ran dum which  we a t­
tac hed to  exh ibi t No. 12, commencing at  pa ge 70, tel ls of  th e ref usal of 
the Chicago Gr ea t West ern  R ai lro ad  to com ply w ith  13 aw ards  of the  
F ir st  Div isio n, ren dered  in Ju ne an d Ju ly  of  1936, wh ich  sus tain ed 
claim s.

As th at memorandum  s tates,  Mr. Fe rn  was the general  c ha irm an  of 
the Tra inmen  on th at  ra ilr oa d a t t he  time  and h an dled  the  mat ter. The 
me mo ran dum gives  the  fu ll pa rt icul ar s of how ce rta in  Se na tor s be-
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came concerned in the situation and took vigorous action which re­
sulted in payment of the claims.

Senator Wheeler of  Montana had this to say ; see page 74:
All  th ro ug h th es e pr oc ee di ng s the re pre se nta tives  of  th e un ions  ex hi bi te d th e  

pa tien ce  an d good ju dgm ent which  we  ha ve  com e to  as so ci at e w ith th e le ader­
sh ip  of  the  s ta ndard  r a il ro a d  l ab or o rg an iz at io n.

W e ca nn ot  af fo rd  to  perm it  th e am en de d R ai lw ay  Lab or Ac t, or  an y of  it s  
es se nt ia l fe at ure s,  to  be  wea ke ne d or  de st ro ye d by sh or ts ig ht ed  em pl oy ers, 
wh o in or de r to  ga in  a te m pora ry  ad van ta ge  a re  w il ling  to  in vi te  th e in dustr ia l 
w ar .

Continuing on page 75, Mr. Wheeler went on to say :
I hope  th a t when o th er di sp ut es  of th is  kin d ari se  th e  part ie s wi ll se tt le  them  

am on g them selves , fo llow in g an  aw ar d by th e B oa rd , re gar dle ss  of w het her  th e  
aw ard  is  in fa vo r of  th e uni ons  or in fa vo r of th e co mpa ni es , an d th a t it  w ill  not 
be  ne ce ss ary ev er y tim e,  in  ord er  to  ge t them  to  se tt le  th e aw ar d,  to ha ve  a 
re so lu tion  in trod uc ed  in  th e  Se na te  fo r an  in ves tigat io n  of  th e si tu at io n .

The records of the Trainmen's office on the Fir st Division in Chi­
cago, Il l., show repeated efforts to prevail upon the carrie r members 
to appoint one of thei r number to sit with the Trainmen's member for 
the purpose of disposing of Trainmen 's cases. The suggestion 
repeatedly made was tha t a fairminded approach would result in 
the labor member agreeing  to deny or dismiss invalid claims while 
the carrier members would agree to pay valid claims.

It  was thought this would get rid of about 85 percent of them and 
the remainder would be submitted to referees for decision. These 
proposals have been rejected whenever made. The carrier members 
are only agreable to a proposition tha t the labor members wri te out 
all obviously invalid claims and let all the rest go to  referees.

The proposal tha t a carrier member work with the Trainmen's 
representative to dispose of the Trainmen's cases and only send the 
10 to 15 percent where an honest difference of opinion exists, to 
referees, has been renewed from time to time, but  has never been acted 
upon bv the carrie r members.

The efforts of Mr. Fern to accomplish something in this direction 
were brought to Mr. J.  E. Wolfe's attention at one point. Mr. Fern  
asked Carr ier Member E. T. Horsley to cooperate along the lines 
previously mentioned and Mr. Horsley brought this to the attention 
of Mr. Wolfe. Under date of J anu ray  21, 1963, the latte r wrote the  
following lett er:

National R ailway Labor Conference.
Chicago, III., January 21,1963.

Mr. C. Luna ,
President, Brotherhood of  Railroad Trainmen,
Cleveland, Ohio.

Dear Sir : I ha ve  a co py  of  Mr.  F ern ’s le tt e r of  Ja n u a ry  17 in re gar d  to  o u r 
ef fo rt  to  exi>edite  th e  handli ng  of  dis put es  th a t a re  now on th e do ck et  of  th e  
F ir s t Divis ion . N at io nal  R ail ro ad  A dj ust m en t B oa rd . “A t th e mee tin g on De­
ce mbe r 12.196 2, a tt ended  b y re pre se nta tives  o f all . o r p ra ct ic al ly  a ll,  o f t he  s ta n d ­
a rd  ra il ro ad  la bor  org an iz ati ons an d re pre se n ta ti ves of th e  ca rr ie rs , th ere  w as  
an  ap pe ar an ce  of si nceri ty  an d an  e xp re ss ed  d es ir e to  coo pe ra te  in an  e nd ea vo r to  
m at er ia lly  redu ce  or  e li m in ate  th e ba ck log of  d is pute s th a t is se riou sly in te rf e r­
in g w ith  th e pr og re ss io n of dis pu te s now be fo re  th e  N at io na l R ai lroa d A dju st ­
m en t Boa rd  an d pa rt ic u la rl y  th e  F ir s t an d T hir d  D iv is io n of  th e Bo ard.

At a mee tin g w ith Mr . L ei ghty  an d his  as so ci at es  re pre se nting  un ions  su bje ct  
to  th e  ju ri sd ic tion of  th e  T h ir d  Divisi on , on Ja n u a ry  15, lon g st ri des  to w ard  
ac co m pl ishing  ou r m utu al ob ject iv es  w er e made. T his  is un do ub tedl y th e re su lt  
of  th e  ch ie f ex ec ut iv es  as su m in g re sp on sibi li ty  th a t is  ve sted  in th em  a t th e
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executive level. I am hopeful tha t the same assumption of responsibility will 
prevail when we meet with you and other chief executives of the operating 
brotherhoods on January  23. I am fe arful , however, th at  if your subordinate at  
the adjus tment board level continues to inject himself into the picture for the 
obvious purpose of precipiating controversy, our efforts which began so well may 
be doomed to ignominious failure.

Perhaps you will consider i t advisable to tell Mr. Fern, as I told Mr. Horsley, 
to refra in from either discussing or corresponding about  this subject until it is 
disposed of at the higher  level.

Yours very sincerely,
J.  E. Wolfe. Chairman.

cc : Messrs. Leverett  Edwards, Chairman. NMB, E. T. Horsley, A. H. Chesser, 
B. W. Fern.

This, of course, was in opposition to Mr. Fern trying to make ar ­
rangements  to speed up the operations of the Board.

When we consider the question of who was attempt ing to cooperate 
here, that letter  should he self-explanatory.

Further, on the testimony of the carrier witness, June 9, wherein 
it was said Mr. Fern and the Trainmen’s organization in general had 
refused to cooperate, T refer you to page 83 of our exhibit, which 
is a letter  dated May 6, 1964, from President L. B. Johnson to the 
Chairman of the National Board d irecting that  the National Railroad 
Adjustment Board “should seek means to improve its procedures 
in order to reduce its backlogs to manageable proportions."

Thereafter, under date of Ju ly 28,1964, Mr. J. E. Wolfe wrote Presi­
dent Luna of the Brotherhood of Railroad Trainmen concerning a 
proposal to set up supplemental boards  to get rid of the Fir st Division 
backlog. See page 84.

Exhibit No. 16 at  page 86 is President’s Luna's reply of August 10, 
1964, po inting out  flaws and deficiencies in Mr. Wolfe’s proposal and 
advancing countersuggestions aimed at bringing this about. Our ex­
hibit  No. 17, at page 89, is Pre sident's Luna's reply to an inquiry from 
Chairman Howard G. Gamser,o f the National Mediation Board, dated 
October 6, 1964, which gives a detailed story of the hand ling between 
the Brotherhood of Railroad Trainmen and Mr. Wolfe as of that time.

In  it will be found specific mention of the fact that  when Mr. Fern 
attended the conference of Ju ne 11, 1964, for the purpose of discussing 
the problems in an effort to find a cure, he—
called the  attention of all  present to preva iling conditions which were causing the 
backlog and the  long delay in disposing of disputes—the necessity of deciding 
everything with a referee even though the  same question might have been settled 
in a  number of pr ior awards of the Board. Mr. Wolfe said these things should 
not be discussed ; tha t a solution was more important in improving conditions 
in the future .

You were present a t th at meeting and you will recall Mr. Wolfe saying he was 
not there to listen to criticism.

At page 100, which is page 12 of exhibit No. 17, it is sa id :
The problem which Mr. Wolfe and his associates will not face and attempt 

to solve, is the shameful productivi ty rate of the Fir st Division itsel f and it is 
the primary reason these backlogs continually build up. Mr. Williams and 
your office have been furnished voluminous evidence on this, and I think it is 
clearly shown the main fault  lies with  the carrier members in the ir refusa l to 
sustain any claim no matter how many precedent cases are shown them in support 
thereof.

We have shown the  fact  of only 22 sustaining awards  on trainmen 's cases in 
a period of nearly 12 years, we have shown tha t two of the five ca rrie r members 
have never once agreed to pay a claim. It is a mat ter of fact  that  this  same 
condition exists today ; that if Mr. Wolfe’s lette r about telling his people to get
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down to  business  was relayed to  th e ca rr ie r members of the  F ir st  Division, some­
how it must have been made known to th em th at  they should d isrega rd it.

In thi s connection, I dir ect your atte ntion to testimony now in the  record 
before  the congressional subcommittee, of which Mr. Wil liams is chai rman— 
th is  was in 1964—
where the  represen tatives of the  ra ilroad (who are  the  bosses over the  ca rri er  
members of the  Division)  have  cate gorically  sta ted  repeatedly th at  the man­
agements are  entit led to decis ions by referees in all cases sen t to the Board, 
under the provisions of the  Ra ilw ay Labor Act which  spell ou t the  mechanics 
of fur nishin g referees to bre ak deadlocks.

Nothing fur ther  has been done by Mr. Wolfe  or the railroads  in 
an etfort to weed out the defects in the proposed setup of the sup­
plemental boards and with them present, it is self-evident we could 
not make the scheme work.

It  was said, commencing at page 133, volume 2 of the report of 
proceedings containing the tran script of the carr ier witness’s testi­
mony, that  where both the conductors and the trainmen hold con­
tract s on a given carrie r, and  one or more conductors belonged to 
the trainmens organization, tha t if only the trainm en had a special 
board functioning, conductors who were members of the trainmen 
only, would have no place to take  their cases.

This  is not true. For such men, if there be some involved, there 
is the  first division of the NRAB, which is one of the  many reasons 
why the four divisions of the National Railroad Adjustmen t Board 
must be kept in operation. To explain this briefly, let me say that  
if we set up a special board on a railroad to handle  cases, and we 
have members in the ranks  of the conductors whose cases could not 
be handled by tha t special board, and fur the r assuming tha t the 
conductors do not  have a special board going, then we merely have 
to send the claims of such conductors to the first division whose 
jurisd iction  is not affected by this.

In  fact, under the law, even an individua l employee may elect to 
submit his case to the appropr iate  division eithe r in persons or by 
counsel of his choice.

This  same fact is t rue  in the cases of trainmen who are members 
of the  conductors organization on a property where a conductors 
special board is functioning; or where there is a similar overlap in 
representation as between the Switchmens Union and one of the other 
brotherhoods, or between the two enginemens unions—the Firemen 
and the Engineers.

The  individual employee who belongs to an organization other 
than the one holding the contrac t under which he works, always has 
the Divisions of the National Railroad  Adjustment Board available 
as a tribunal of last resort.

Mr. Williams. Will you permi t an interrupt ion, at tha t point, 
Mr. Chesser?

Mr. Ciiesser. Yes, sir.
Mr. Williams. Let ’s take  the case of the conductor who is a 

member of the conductors organization, but the representative of  
the conductors on th at par ticula r railroad  might be the Brotherhood 
of Railro ad Trainmen. This  man has a claim, and you say tha t his 
remedy is in the Adjustment Board, Fi rst  Division. Is tha t right?’

Mr. Chesser. Right.
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Mr. Williams. Now the Adjustment Board  is made up of three 
labor members and—is tha t correct ?

Mr. Chesser. Five.
Mr. Williams. Five  labor members, and five carrier members. 

On the assumption that  there is not represen tative of the conductor 
group  on the Fi rs t Division Board, then I presume tha t he feels 
that  he is not being proper ly represented.

Is th at rig ht ?
Mr. Chesser. Well, there would be on the Fi rs t Division a member 

of the conductor’s organiza tion as a member of the board.
Mr. Williams. In  o ther  words, do I understand  tha t the five orga­

nizations are represented ?
Mr. Chesser. Yes, sir. Yes, sir.
Mr. W illiams. 1 see. Well, tha t answers my question.
Mr. Chesser. Yes, sir.
It  was said tha t the Firemen’s Supplemental Board has denied 80 

percent  of its cases. The  records of the Fi rst  Division show tha t the 
Supplemental Board  has  decided 39 cases since i t came into existence 
March 15, 1965. Of them, 25 were denied and 1 dismissed, which is 
slight ly more than 66 percent. The remaining 12, or 34 percent were 
sustained in whole or in part .

The performance of th e regular members without referee since the 
first of the year shows this in contrast with the Fire man’s Supplemen­
tal Board: A total of 65 awards were rendered. Of them, there were 
43 trainma n’s cases which makes about two-thirds of the tota l; 29 of 
the 43 were turned down and 14 were sustained in whole or in part , 
which gives us approx imately percentages of 2 to 1, or just about the 
same as in the case of the Supplemental Board—34 percent sustained 
and 66 percent denied or dismissed.

Incidentally  on the question of whether Ihe trainmen’s organiza­
tion is responsible for blocking production of the Division, it is a mat­
ter  of record th at out of the 93 awards rendered thus  far this year, 65 
without referee, and 28 with referees, there  were 58 trainmen's cases, 
or more than 50 percent of the total output .

He then said lie thought the success of the partie s in the airline in­
dust ry—
is larg ely att ributable  to the  fa ct  th at  the people get down the re and try  to 
dispose of these claims ra th er  t ha n incur the expense of bringing in a neu tral .

The Committee al ready has considerable evidence prov ing that this 
cannot be done at  the NRAB Divisions largely because, as the spokes­
man for the railroads testified last year, the carrie rs have taken a posi­
tion that since the act contains provision for furn ishin g referees on 
deadlocked cases, they are entit led to have referees on all cases if  they 
choose.

This can be brought about by simply deadlocking disputes and we 
have covered the situation on the Fir st Division, showing tha t the 
car rier  members do so bv refusing  to sustain claims. Mr. Wolfe has 
said tha t he is in a position of authority over the carr ier members 
of the Fir st Division and it is a matter of record tha t the conditions 
build ing up this backlog have existed for many years. Presumablv he, 
as an officer in charge, knows these things but nothing has been done.

The carr ier witness went on to say the blame for conditions at the 
Division is chargeable to the Brotherhood o f Railro ad Trainmen and
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pa rti cu la rly  its  fo rm er  memb er on the  Bo ard, Mr.  B. W. Fe rn , now 
re tir ed . The  com mit tee  will have noted that  th e ca rri er  witn ess su p­
porte d some of his  c harge s along these lines by the  c ontent s o f c er ta in  
wr itten  s tatement s by Messrs. Bu rner , Macgi ll, Horsley,  a nd  Strunck.

Copies of those  fo ur  e xh ib its  were not fu rn ish ed  us since Mr. M olfe 
only  submit ted  five fo r th e use of the  commit tee  members—that were  
at  the hearings  on the 8th  and 9th—an d we a re  now required to make 
ou r rep ly in the  d ark.  We  can only rep ly to wha t we ha ve seen in the 
case and  will do so t o  the bes t o f ou r ab ili ty  bu t ou r silence wi th  re f­
erence t o th e fo ur  exhibi ts not given us is fo r t hat reason alone.

The testim ony o f the  ca rr ie r witness is re fu ted by  evidence submi tte d 
in o ur  exhibi ts. The s tat em en ts made, viewed i n t he  lig ht  of the  ent ire  
ha nd lin g of  these mat te rs  over a pe riod of ye ars suggests to me a 
de termi na tio n on the  p a rt  of  the ca rri er  witness to str ike  back at  the  
one man who has  done the most to throw  l ig ht  on the situ atio n.

We  can only  assu me from what is at tr ib ut ed  to witness Ho rsley s 
sta tem en t th at  some me nti on  has been mad e of  the  fac t th at  Mr.  
Fe rn  was somet imes aw ay  from his Divis ion  on special assi gnm ents.

I f  so, I tell you th at  the work of the  Divis ion  was exp edi ted  be­
cause in the pas t sev era l yea rs, Air. Fe rn  went  out on the  prop er tie s 
of  rai lro ads and  br ou gh t abo ut sa tis facto ry  se ttle me nt of lar ge  blo cks  
of  claim s otherwise hea ded  fo r the  Fi rs t Div ision, and  in several in­
stances effected set tleme nts  which resulted in the  wi thdraw al or  dis­
position of cases the n pe nd ing on the F ir st  Divis ion .

A to tal  of ap prox im ate ly  5,000 cases were tak en care  of  by Mr . 
Fe rn  and (his  fact is well known in the  indu str y and pa rti cu la rly  by  
the  c ompla inin g witness, Horsley . Fo r exa mple, approx im ate ly 1,500 
cases were disposed of  on each, the  Mis souri Pacifi c and  Mis souri- 
Ka nsa s-T exa s Ra ilroads , abo ut 60 on the  Nickel Pl ate,  and probably 
twice tha t m any on t he  Frisco.

Now aside  fro m my sta tem en t here , if Mr. Fe rn  was the  impedin g 
fac tor, here, as charge d, the n we wonder how h e could  se ttle 1,500 cases 
in a matt er  of  mo nths, bu t could no t set tle a hu nd red cases in years  
wi th  the  carr ie r mem bers on the  F ir st  Div ision.

In  the meanw hile  t he work  of the  b rothe rhoo d was ca rried  on w ith­
ou t a  hi tch  o r delay because  the p res ide nt of  the  organiz ati on  had  long 
before  a ppoin ted  Mr. Fe rn 's assis tan t to  t ake ove r and rep res en t us a t 
any tim e when Mr.  Fer n  was away.  Th is ge ntl em an  s its  here  tod ay , 
Mr . Ch air ma n and mem bers  of the committ ee, who stays in Chicag o 
eve ry day,  and  has thi s a utho rity.

Mr. Ho rsley worke d wi th both, Mr. Fer n an d Mr.  Joh nso n, eve ry 
day and  know the se th ings , and  in fact  has been  outspok en on th e 
Div isio n in his  praise  of  Mr. Fer n’s na tio na l repu tatio n fo r be ing  
able to go out on a ra il ro ad  and  clean  up  a ba tch of  several hu nd red 
to  several tho usa nd cases in a mat ter o f weeks  o r a f ew mon ths.

In  add itio n to all of  thi s, the  ca rri er  wi tness is th e ca rr ie r member 
who  in for me d the  Tra in m en ’s office some severa l years  back th at  the n 
he and h is assoc iates wou ld not agree to any  s us ta in ing aw ard  w ith ou t 
ref ere e ass istance  wh ich  would  require the pa ym en t of  5 cen ts of  
money.

Th is same c ar rier  witness  is the one who ha nd led the 17th  of s im ila r 
cla ims  from the De nver & Rio Grande  W es tern  which involved the 
same rule s and  fac ts,  and alth oug h the 16 pre vio usly decided  sus-



RAILWAY LABOR ACT AMEN DMEN TS RELATING TO NRAB 233

sta ine d ou r posi tion , lie com pel led  us to br ie f and argu e the 17 to a 
referee.

Tw o ye ars lat er,  when  we go t No. 18, th is  same ca rr ie r member 
ref used  to follo w the pr io r 17, and aga in we ha d to  br ie f and arg ue  
it  to  a ref ere e to  ge t ou r su staining  decis ion. 1 have al read y call ed 
at tent io n to ou r exhib it No. 12, Mr . Fer n’s le tter  of  Ju ly  31, 1963, to  
Mr . Jo hn  Bell Willi am s and if  you  will look at  page  63 of  o ur  exhibi t 
file, th e last  pa ragr ap h on the page con tains a disc ussion of th is  
situa tio n.

I t  is un fo rtu na te  th at  the  c ar ri er  m ember of  the  F ir st  D ivision who 
was  responsible fo r the de lay  an d expense of  a ref ere e in such fac ts,  
should  be chosen to po in t the finger at  Mr. Fe rn  and charg e him  wi th 
be ing  responsible fo r not ge tt in g cases decided.

Otherwise , the  re cord of  p erf orma nce of  the Divis ion  du ring  the  12 
ye ars Mr . Fe rn  served the Divis ion  as a mem ber, shows th a t his  office 
ca rri ed  the burde n of do ing  it s work wh eth er or  no t lie was the re.  
Fr om  1958 throu gh  the p res ent tim e, only 1 ye ar  di d an othe r o rgan iza­
tion hand le more  cases th an  t he  T ra inmen ’s office and th at  was in 1963 
when  the  Engin eer s disp osed of  44 while  the  Tr ain men  hand led  42. 
In  othe r years , you will find in 1958, out of  457 cases, there were 193 
Tra in m en 's ; in 1959, we han dle d 165 out o f 366:  in  1960, 173 ou t o f 366; 
in 1964,41 of  the 128 tota l.

For 1965, as  alre ady mentioned, th e Tra inm en  have han dled  58 of t he  
Divis ion 's tot al of  93. When you  con sider there  are  five mem bers  on 
each  side,  it is clear the  Tra in m en 's  office h as  held up  its  end of the 
load and when you  consider  al l th at  h as been shown, it is eq ual ly clear 
th a t we cou ld fie disposing of  ab ou t 500 cases a ye ar  by ourse lves,  if  
the c ar rier  mem bers  would giv e u p thei r posit ion  tha t they  must  hav e a  
ref ere e on every case.

On th is  subject , I  must com ment on the sta tem ents by c ar rier  wi tness  
Wolf e, page  155, sta rt in g wi th line 13 which praises t he  o ut pu t of  t he 
Thi rd  Div isio n sup pleme nta l bo ard.  Th ere is st ro ng  reason  to  im­
pu te  p ar t of  the blam e fo r the uncomp rom ising  posi tion of  t he  carrie r 
members to those who dir ect th ei r work and Mr . W olf e has a part  in 
th at , I  am sure .

You have seen where Mr. Fer n  ca lled  h is at tent ion to  th e con ditions  
on the  F ir s t Divi sion more th an  once, and yet when meetin gs were  
being he ld,  with  car rie r w itness  W olf e in ch arg e o f the r ai lroa d peop le, 
fo r the  precise pur pose of  cor rect ing them , it  wa s h is pos itio n th at  the 
mat ters  were not to  be disc ussed. Possibl y the re gu la r mem bers  of  
the  Thir d  and F ir st  Divis ion s sho uld  be giv en the instr uc tio ns  the  
ca rri er s have given th ei r supp lem ental  board  m embers if  an impro ve­
me nt is to  be b roug ht  abo ut.

Note  at  page  159, lin e 2, th e ca rr ie r witn ess com ments on th e very 
po in t the  Tr ainm en ’s r ep resentat ive has  m ade  t ime an d tim e ag ain:

But th ere  you have only 2 men ra th er  tha n 10.
In  othe r words, if  2 men are  pu t to  work  to dispose  of  cases on the 

me rit s an d allowed to  do  so, they  c an accompl ish mo re th an  10 se tting  
abou t t he  s ame tas k in the  area of  la bo r re lat ions  d isp utes  a nd  y et  th e 
ca rr ie r mem bers  have  stea df as tly  refused to  ad op t such  a pl an  on the  
F ir st  Divis ion  by ap po in tin g one  of  th ei r numb er to  wo rk  wi th  the  
Tr ainm en ’s repre sen tat ive  in  the sa me way.
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The charges levelled again st our organization and its former member 
on the F irs t Division have required me to make a suitable reply and I  
have tried to do so as briefly as possible.

I will not state the  pos ition of the Brotherhood of R ailroad Tra in­
men on the three proposals made by the carrie r witness, although not 
in the order made by him.

The fir st was stated by him, page 152, line 24, and read s:
I recommend that  section 3 o f the Railway Labor Act be amended so as to re­

qui re th at  referee fees and  refere e expenses be sha red  equally by the par ties 
and th at  they no longer be paid by the  Government  through  the Nat iona l Media­
tion  Board.

We are not in accord with this suggestion. Evidence we have sub­
mitted  in our exhibits and otherwise, in the course of these hearings, 
plus the testimony of  carr ier witness W. L. Burner at l ast year’s hear­
ings, makes it clear the prim ary responsibility for having referees in 
90 percent of the cases lies with the carriers.

Mr. Burner testified very positively on this point, saying  that since 
the act provided for furn ishin g neutrals in given cases, the railroads 
had the righ t to referee in all cases if  they chose. The  performance 
record of the first division car rier  members which we have presented 
shows two of them had not  agreed with the Trainmen's  representative 
to pay a single claim from Ju ly  12,1952, through August 31,1964.

The other three combined had done so in only 21 cases in a 10-year 
period. Mr. Wolfe’s suggestion, if acted upon favorably  by your com­
mittee, would perpe tuate the c arrie r members’ practice of having r ef­
erees in 90 percent of  the cases and compel the organizations to share 
the expense.

The carrier  witness stated another proposal at page 170 when speak­
ing of II.R. 704 and suggested tha t—
if thi s committee believes th at  there is an inequity  and the  committee should 
recommend th at  the act be ame nded so as to permit  jud icial review by eith er 
par ty.

I have given this idea some consideration in my testimony on June  
8. We think one of the worst defects in so amending the act would 
be to downgrade the divisions into doorways to the courthouse and that 
in a very short time, neither side would be inclined to pay  much atten­
tion to  decisions of the divisions bu t would regard them as preliminary 
in nature and just the fi rst s tep in long-drawn-out legal battles.

Another bad feature of con tinuing the present ever-growing practice 
of disregarding awards of the  division so as to get them before the 
courts, is the evils resulting from the de novo process applied by them 
under  section 3, first, ( p ).

We have found that  when the carriers  get us into court., we are not 
only having to meet the burden  of winning our case the second time, 
we are being confronted with the  job of defending ourselves on a num­
ber of issues which were no t present in the first place.

An example of this  is the case the carrie r witness was ta lking about 
at pages 105 and 106 of the  transcr ipt.

Af ter  giving his version of this dispute, the  witness said, at page 106, 
line 9—

The ca rr ie r refused to apply th at  award  because they could not  comply w ith 
both the  decision and the award . That case went to the Supreme Court  of the  
L’nite d States.  The c ar rie r’s action was confirmed.
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W ha t act ua lly  ha pp en ed  was t his . For ma ny y ea rs it  h ad  been an 
es tab lish pra ctice on the De nver & Rio Grand e Ra ilr oa d th at  the  
he ad  brakem an o f road  fr ei ght tra in s was t o be rel ieved on ar riva l at  
th e fina l ter mina l and was no t to  be  req uir ed t o he lp  t he  eng ine  crew  
pla ce  the road  eng ine on it s ti eu p t rac k.

A rule in the agreeme nt prov ide d—thi s is in th e agreeme nt betw een 
th e ca rr ie r and the  emp loyees—pr ovide d th a t such te rm inal  wo rk ing 
cond itions were  not  to  be ch anged wi thou t ne go tia tio n an d agr eem ent  
betw een bo th pa rti es  to  the contr act .

Down  throu gh  th e y ears,  the  c ar rie r v iol ate d t ha t ru le  an d th e p ra c­
tice by posting  instr uc tio ns  dir ec tin g ou r men  to  do th e work . Th e 
fir st tim e or two,  the men  sim ply  made object ions an d the ca rr ie r ad ­
m itt ed  it  was wrong,  can celed th e errone ous  instr uc tio ns  and put th e 
m at te r b ack  where i t belo nge d.

However , it  would no t be lon g before  it  •would do the same th in g 
ag ain,  and the  m en filed tim e claims which  th e ca rr ie r pa id  a t the  r ate 
of  an  ad dit ion al basic da y to  the  men , co rre cti ng  th e vio lat ion  an d 
prom ising  not  to do  it  any m ore.

Th ere were a coup le of  m ore  times  w hen the ra ilr oa d com mit ted the  
same vio lat ion  and th en  ref us ed  to pav  the cla ims  wli ich were  filed 
even  tho ug h it had pa id  s uch  c laim s b efore. Our  men took the  claims 
to the fir st division an d th ei r pos itio n w as upheld.

Tn 1949, the ca rr ie r ag ain vio lated the rules an d ag ain tim e claims 
were  filed and  subm itted  to  the firs t div isio n. Be fore the case was 
dec ided , a special bo ard wa s set  up on th e pr op er ty  in 1952, and it 
was with draw n from  the div ision  and sent to  the spec ial boa rd. In  
sp ite  o f all  of the evidence , inclu din g th e rule s, pa st  set tlements  on the 
pr op er ty  an d two su sta in ing first div isio n aw ard s, ref ere e Andre w 
Jack so n denied the  claims.

He was  asked the  reason  fo r his  decis ion and as po int ed  ou t in the  
su pp or tin g opinion o f th e l ab or  members  to a wa rd  No. 19389, page  921, 
volume  142, fi rst div isio n a wards , he  rep lied, i n e ffe ct :

* * * th at  this decision was calcul ated simply to  se t as ide a ll the  evidence in the 
case for the purpose of g ran ting to the  rai lroad, “What in it s opinion is the proper 
int erp ret ati on  to be placed upon” the cont rolling rule.

In  view of these  fac ts,  we ha d every  reason  to believe the decision 
of  th e special  board  was w rong  bu t th e c ar rier  accepted it  a t face va lue.  
I t  immedia tely issued instr uc tio ns  requ iri ng  ou r men  to  hand le the  
road  e ngines to the tie up  trac k aga in. Th is  w as in Aug us t 1952, and 
ou r men  filed claim s as in  t he  pa st,  which were then  take n to the firs t 
div isio n.

Whe n our case was pr ep ar ed  t here,  a ll of  t hi s evidence was laid  b e­
fore  th e refe ree , Mr. Jo hn F . Sembower, and his  aw ard,  No. 19389, 
hand ed  down Ja nu ar y 20, 1960, sus tain ed the claims.  Th e ca rr ie r 
ref used  to comply with  the aw ar d and  we filed an  enforc ement  su it 
w hich  wa s car rie d al l th e w av t o th e U.S . Su prem e Court.

D ur in g th is tr ia l, the ca rr ie r injected a new’ issue  on the question 
of  wha t dam ages should be allo wed the ma n in event  th e ca rr ie r was 
gu ilt y of  vio lat ing  the  agree me nt.  Th is was  no t ra ise d at the firs t 
div ision  because the re is n o di sp ut e on th is in  the  r ai lroa d indu str y,  as 
th is  carr ie r well knew.

I t ha d pa id  prop er  dama ges on identical  cla ims  as shown in the 
record  an d the  division ha d impos ed the same  m eas ure —a basic da y’s
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pay in 117 1). & R.G.W. awards down th rough the years, just as it 
had done in several thousand s imilar awards involving a great  many 
of the railroads.

Contrary to the statement, by the carri er witness at page 106, the 
Supreme Court did not decide in favor of the c arri er on the main issue 
and the only real one submitted to the first division. On that , i t held 
in our favor and found the carrier guilty of viola ting the agreement 
rules.

However, the new issue brought in under the de novo process as 
to the  measure of damages which certainly was moot in the light of the 
history  of the question in the industry was decided in the carr ier’s 
favor.

The court allowed us only nominal damages of $1 in lieu of the basic 
pay to which the men were entitled.

Jus t one last word on th is pic ture showing the wrongs done the men 
when the carriers are given a second chance to evade their  claim liabil­
ity. The carrier  witness told the committee that  large sums are  at 
stake and put this on the basis of the men really having  nothing com­
ing, but under the act, are permitted to play a slot machine with 
wooden nickels, and so on.

In  the first place, only a very small percentage of the cases sent to 
the board involve large sums, and I  know of  none running to the tune 
of $15 million, as was claimed. 1 doubt if 1 percent  of them are in 
any appreciable  size other th an discharge cases which frequently cover 
3 or 4 years of back pay.

In  the second place, it must be remembered that these claims are 
based upon actions of the  carrier which are said to be in violation 
of the agreements and if the men were to play with wooden nickels 
by presenting claims u tterly without basis or foundat ion they would 
be in danger of discipline.

The carrier is the acting party . It  commits or brings about the 
alleged infraction in the  beginning. Then as to the amount of money 
running into large sums; this is completely in the hands of the carrier. 
It  can end its liability at  any time by stopping the violations until the 
case is decided.

If  the carrier does not do this, then its member on the first division 
can do so in its behalf by disposing of the case on the proper basis as 
soon as possible afte r it is docketed.

Instead the  car rier members compel us to keep tha t case in its place 
in our calendar and wait  some 6 to 10 years unti l it can be decided 
by a referee. Now* Mr. Chairman and members of the committee, I  
think this : The records indicate quite different than  what the carrie r 
witness testified to, that they would like to get away from this liability, 
and have these claims taken care of as quickly as possible. The rec­
ords don’t bear this fac t out.

I have tried to cover the main reasons we are not in favor of Mr. 
Wolfe ’s statement.

I have t ried to cover the main reasons we are not  in favor of Mr. 
Wolfe ’s second suggestion as briefly as possible. We believe they are 
substantial and request you to give the whole question serious consid­
eration. It  is our position it  is more desirable to keep H.R. 704 in 
substantially it s present form which aims at  correcting present inequi­
ties of the act, and no more.
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Thi rd, we consider the proposal tha t section 3 of the act be amended 
so as to set up a supplemental board for the sole purpose of handling 
Trainmen’s cases. This appea rs at page 154, line 25, las t word, end­
ing on page 155, and rea ds :

The solution is the creation of a supplemental  Fi rs t Divis ion to handle BRT  
disputes only. Such a board should remain in exis tence until the backlog is 
eliminated, and referee fees an d expenses incurred by the board should be shared  
equally by the part ies.

Some members of th is committee are familiar w ith the reasons why 
H.R. 701, H.R. 704, and H.R.  706 have been submitted to the Congress. 
They have been described in detail in our exhibits and in the opening 
statement. Basically, the one most imporant reason is the slowdown 
on the division and the building up of the backlog which resulted 
from it.

We have shown tha t much of this is caused by the fact that 90 
percent  of the cases have to be decided by referees and carrie r wit­
ness Burner told why th is is. We have made it a m atter of record tha t 
the Brotherhood of Rai lroad Trainmen member on the division has 
tried time and time again during the past 10 years to ge t the  carrier  
members, or their  bosses, to assign a carr ier member to work with us 
to reduce or eliminate the Trainm en’s backlog and they have stead­
fastly  refused to do so.

In  fact, this was brought up in the meeting with carri er witness 
Wolfe  in 1964 and he refused  to talk about it. Nothing has been 
done about it since then although the BRT member has again and 
again made the proposal to  the carr ier members.

Car rier  witness Wolfe stresses the good results by the Firemen’s 
supplemental board and attributes  much of this to the fact tha t 2 
men, not 10, are meeting to  decide the cases. I t is a m atter of  record 
here, tha t two men could have been meeting in much the same way 
any time these past 10 years  to handle  Trainmen’s cases, if  the carr iers 
would agree to do so w ithout insisting upon attaching unacceptable 
terms as the price of thei r agreement.

I t is the position of the  Brotherhood of Rail road  Trainmen tha t 
this proposal is not acceptable nor equitable for these reasons:

(1) I t is unjus t and discriminatory to place such an amendment 
in the act, singling out any one organization, when the rest of the 
law has never had any such provision.

(2) I t is equally unjust  and discriminatory to amend the act so 
as to  require one organization to participate in  a supplemental board 
and to share part of the expense when a presently  functioning sup­
plemental  board is not so organized.

(3) Finally, it is our firm belief the refusal of the carriers and their 
representa tives to part icip ate  with us in hand ling Trainm en’s cases 
along the proposed lines is a form of reprisal based upon the active 
par t played by this organization and its member on the F irst  Division, 
in calling this state of affairs to the attention of the Congress.

I thank you for the privilege of appear ing here today and for the 
opportunity of presenting our position on these matters.

Mr. Staggers. Thank you, Mr. Chesser.
Mr. Chesser. And I testified on the 8th and 9th. I have Mr. J oh n-  

son here with me.

49-9 96— 63 16
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Mr. Staggers. Do you have any questions, Mr. Friedel ?
Mr. Friedel. I will defer , Mr. Chairman.
Mr. Staggers. Mr. Devine.
Mr. Devine. I have no questions.
Mr. Staggers. Mr. Williams.
Mr. Williams. Thank you, Mr. Chairman.
Mr. Chesser, so f ar wha t I have gotten out of these hearings  from 

the context and contentions of both sides is an admission on the par t 
of both sides tha t a very  bad situation exists and which should be 
corrected. I have also gained the impression tha t each side attempts 
to place the burden of the  blame on the other side, entirely.

I don’t think tha t thi s committee is going to be in a position, cer­
tainly no t on the basis of the testimony th at has been given thus far,  
to fix the blame either on the carriers or on management. It  seems to 
me that both sides, i f I have listened to the  testimony correctly, must 
share, to some extent, at least, the blame for th is situation.

Wha t the committee is looking for—I am quite sure—certainly I 
have this  in mind—is the proper avenue of relief to follow in order to 
correct what is a very bad situation. In  your  statement, for instance, 
on page 7-----

Mr. Chesser. I s tha t the statement this morning, Mr. Williams ?
Mr. Williams. Yes; page 7. In the first double-spaced paragraph, 

the last sentence, you say the carrier  members a re only agreeable to 
a proposition tha t the labor member write out all obviously invalid 
claims and let all the rest go to referees. Det me ask you, what is an 
obviously invalid claim doing before the adjustment board in the first 
place?

Air. Ciiesseb. Well, Mr. Johnson, would you answer that ?
Mr. Johnson. May I answer?
Mr. Williams. Yes, sir.
Air. J ohnson. By that  we mean a case which based on our exper­

ience and our knowledge of the proper  applicat ion of the  rules to the 
facts, the members of the  board would agree the claim is obviously 
invalid. This does not necessarily mean th at the individual who filed 
the claim has knowingly made a bad claim, and in Mr. Wolfe's expres­
sion, hoped “to play tlie slot machine with the wooden nickel.”

We have cases, Air. Williams, where an individual will make a claim 
against—based on his knowledge or understand ing of the agreement. 
This man may only have a few days, a few weeks, or  a few months of 
service, not know too much about the contract. He will take a posi­
tion with respect to thi s claim, and it will be handled by the organiza­
tion representat ive in the necessary steps, and possibly the chairman 
will agree, or think  th ere  is some merit in his position, and, therefore, 
submit it to the Fi rs t Division, but we feel tha t the members on the 
board are to be appointed  there because they have a background and 
a knowledge of these matters , and should be experts  in the field, and 
to men of our background, and knowledge, we would say immediately, 
while there may be a talk ing point here, and possibly I would say, 
if  I  were to brief  this  and take i t to a referee, I  might be able to twis t 
or distort or put it over on this  referee who is no t familiar  with ra il­
roading, with our agreements and our rules, and possibly preva il 
upon him to sustain the claim.
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Mr. W illiam s. You mean, to  susta in  an  inv alid c laim ?
Mr. J ohn son . I say, if  we were to  figu re th a t way,  we could so 

handle.  Our  office does n ot  believe th at the  inte res ts of the  o rgan iza­
tio ns  or  of the i nd us try  are h elp ed  by efforts to do this. So, t heref ore, 
th is  claim, in ou r o pinion, is a n obv iou sly  in va lid  cl aim , b ut  thi s i s no t 
expre ssing  c riti cism on the ma n who pu t it  in , or  the  officers who  pro ­
gres sed  it  to us. Tha t is w her e we are exe rcis ing  o ur  func tio n, as we 
see it,  un de r th e act,  to deny  such c laim s, and not  tak e t hem to a  refe ree,  
alt ho ug h we could in ma ny of  the se  cases tak e ad va ntag e of  pr io r 
aw ard s, le t’s say , and  try  to  con vince the refere e it  is a va lid  claim.

Mr. Willi am s, you hav e a l ega l ba ckgro und, don ’t you ?
I  am sure .
Mr. W illiam s. Yes.
Mr . J ohn son . An d you  kno w th a t in  all  line s of  dec ision, you  al ­

ways hav e a minor ity  o f dec isions wh ich  a re, shall  we say , o ut  o f step  
wi th  the major ity . Now you  have  a we igh t of  au th or ity , in  oth er 
words. We hav e the  same th in g in  ou r work.  In  one pa rt ic ula r line  
of cases, we hav e, say, 163 dec isio ns by the  div isio ns of  th e NR AB  
on a given  class of  cases.

O f thes e 163, abo ut 12 or  13 ar e a t variance  w’ith  the ot he r 150. 
Now’ I  believe it  i s my job,  i f I  am d oing  my job  fo r the broth erh ood, 
to not ice  th a t the 150 which have  he ld more or  less un ifo rm ly  and  
con sis ten tly  on these pr inc iples  is th e we igh t of au thor ity , an d so if  
I were  to have  one of these cases wh ich  fal ls under 10 or  12 o r 13 con­
flic ting decis ions , I  th in k I  would n ot be doin g a  serv ice t o t he  br ot he r­
hood if  I  w’ere to handle t ha t, an d tr y  to  per sua de some referee t o sus­
ta in  th is  c lai m on the  basi s of  t he  12 or  13 to me obv iously  e rroneo us 
decisions.

In ste ad , I  would  insi st on ap pl yi ng  the 150 which  I  kno w are the  
correct we igh t o f a utho rit y,  a nd  d eny the  claim . That  is my  posit ion.

Mr. W ill iam s. Mr. Johnson, I  am  af ra id  you  w’ent all  the way 
aro un d th e w orld, a nd  did  not  an sw er the  question.

Mr. J ohn son . Wel l, I  am t ry in g to.
Mr.  W illiams. Yes ; I  have a leg al backgro und, and I  feel th at I 

am bou nd by the ethics of mv profe ss ion  to tel l a prospective  client 
wh eth er,  in my  opin ion,  he does have  or  does not  hav e a va lid  claim, 
if  I  have an  opinion on th at  subje ct,  and I  would  th in k th a t par ­
ticu la rly in  view  of  the  fact  th a t th e BRT has been charg ed  wi th 
neg lige nce  or  a fa ilu re  fo r some ot he r reason, pe rhaps, to screen its  
cases p rope rly , th at ha s been at tr ib ut ed  as one of the  reasons w hy the re 
is such  a treme ndous backlog  in th e fir st divisino. Now  reread  th is 
sentence a ga in,  in the  lig ht  of w ha t yo u have  said.

The ca rri er  members are  only agreeable  to a proposit ion th at  th e labor member 
wr ite  out al l obviously invalid claims.

Now the  res t of it  is a char ge th at  th e ca rri ers want ev erything  else 
to go to the  r eferees. Bu t wi th res pect to “Obviously  inva lid  cla ims,” 
what is wr on g wi th the  ca rr ie r’s po sit ion in th at ? You would  like  
fo r them  to pa y all of the  obvio usly  inva lid  c laims?

Mr.  J ohn son . Tha t is rig ht . I wi ll exp lain how th at works . We 
did  exact ly th er e wh at we are  ta lk in g abo ut her e fo r 10 years, le t’s 
say. Dur in g th a t 10-year period, ou r office, w ith ou t ref ere e, an d on 
our own motion , wen t th roug h th e pe nd ing trai nm en ’s cases,  and
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weeded out in excess of 900 cases, which we thought were invalid and 
should be denied or dismissed and we denied or dismised those cases.

Mr. Williams. Let me interrupt  you at this po int.
Mr. Johnson. Yes, sir.
Air. Williams. If  a case is obviously invalid, why is it not screened (
Mr. J ohnson. The question of screening goes ahead of the first

division. . .
Mr. W illiams. The word “obviously” means invalid on its face, 1 

would presume. In the context of the sentence.
Mr. J ohnson. Well, it might be a question of semantics. I would 

say frankly,  Mr. Williams, that when we dra fted this, we did not 
anticipate the one word being seized upon. Not exactly the way it 
reads.

Air. F riedel. On the  other hand, I can see where there is one side 
playing  against the other side, and read on page 5 in the thir d para­
graph.

Air. William®. Well, each side is putting the monkey on the other 
side’s back. I can unders tand that , of course, but that does no t help 
solve the problem.

Air. Friedel. The history  of the work necessary to preparing  and 
arrangement—an argument of a case to the referee, where the same 
issue has been decided in our favor time and time again, but the  car rier 
members have refused to apply them to sustain a valid claim.

Air. Williams. Tha t is right.
Air. Friedel. So it is one side playing the other. One offsets the 

other.
Air. Williams. Th at brings me up to this question, and I quite agree 

with you. I think it  is a matter  of both sides, to some extent, being 
a bit arbitrary, because the other side is being arbi trary.

Air. Chesser. Air. Williams, righ t there in this  sentence tha t you 
called attention to here, are you refe rring to the cases before our 
member on the Fi rst  Division screens them as to  how they got there  ( 
What period of screening do you have in mind ?

Air. Williams. I am assuming that the cases have already reached 
the Fir st Division, and my question is, Why would an obviously invalid 
claim be before the First  Division in the first place ?

Air. Chesser. Th at is right.  Now whats—tha t is what I want  to 
answer.

Air. Williams. And  in the second place, if an obviously invalid 
claim reaches Fi rs t Division, then why are the carrier members, 
by inference, being arb itra ry in suggesting tha t the labor members 
write off all these obviously invalid claims?

Air. Chesser. Well , in your first pa rt of your question, it is very 
easy to understand how you would have a good many, I would not 
say—the percentage, I actually don’t  know, I have no way of knowing, 
of claims tha t would be handled and sent to the Firs t Division that were 
not valid claims.

It, arises from this  very fact. You may have a man who has been 
elected a local chairman on a property, that is very inexperienced. 
Now he is not schooled in tha t contract when he is elected. Right or  
wrong. He may w rite this claim, handle it to his general ch airman, 
and these general chairmen are elected the same way.
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They only have a certain te rm o f office, and yon may have a general 
chairman tha t is certainly inexperienced and this claim gets to the 
first division.

Mr. Williams. I unders tand th at,  of course.
Mr. Chesser. So the screening process is in two places and first 

it is screened by the general chairman, and I  personally know of many 
cases tha t never get to the Fir st Division, then again, at the First 
Division. Of course, I think here of  when we say all obviously invalid 
claims, this is a two-way street. And is pointed out in this testimony, 
if we are going to throw out invalid  claims, we would like for the other 
side to do the same thing, and the record at the board does not indicate 
that.

Mr. W illiams. Well tha t-----
Mr. Chesser. And we stand on the record at the Division, not on 

ours.
Mr. Williams. That confirms fully,  I think, the charge tha t has 

made that  both sides are being arb itra ry to some extent in their  
actions on this  board.

Now in this  case the carr ier members apparently refused to with­
draw thei r obviously invalid cases and write them off. Not on the 
ground tha t the complaints are invalid, but on the basis that the 
carrie rs have refused to go ahead and grant the obviously invalid 
claims. Is tha t right?

Mr. Chesser. Well, yes; I thin k the record here shows, and in this 
testimony, the number of cases that  we withdraw-----

Mr. Williams. Yes, sir.
Mr. C iiesser (continu ing). Pretty well indicates tha t we are 

screening those cases and withdrawing those invalid claims.
Mr. Williams. Yes, sir, but the admission here t ha t by inference, 

the carrier members are coopera ting to clutter the docket with ob­
viously invalid claims does not speak too well for the attempts of the 
carriers to get rid  of this backlog.

Now regardless of what the carr iers mav be doing, and I am quite 
sure tha t they are doing the same thin g insofar as obviously valid 
claims are concerned, they are s till making you go to a referee, and— 
but if both sides, it seems to me, were to  face this issue squarely, and 
come into court with clean hands, so to  speak, they could wipe a lot 
of this off the docket.

Mr. Chesser. Let me sav here, I  made the statement, so I know what 
I mean to say here. Maybe the language is not handled exactly as it 
should be, b ut it is this, in short, tha t if we will throw out all ob­
viously invalid claims, or invalid  claims, that would even be fine, and 
just let the rest go to the  referee. Now that is why I say, and tha t is 
what I am talk ing about, now why we would take an obviously in­
valid claim to a referee. I don’t mean this, at all.

Mr. Williams. Do I unders tand, then, the emphasis on tha t sen­
tence should be put on the words “and let all the rest go to the referee” ?

Mr. Chesser. Tha t is exactly right.  They want us to weed these 
cases out. Well, so should they, and not say that  “You throw so many 
cases away, and we will take all the remainder to the referee,” instead 
of  trying  to sit down and settle those cases.
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Mr. W illiams . I  th in k  th at  th at  p re tty wel l expla ins  it. Th e fact  
rem ain s th at  it  is ra th er difficult to  ju st ify th is  insisten ce on keep ing  
obvious ly in va lid  clai ms  befo re th e board.

Mr. Chesser. T hat  is no t the  i nten t of  th e sta temen t, sir.
Mr . W illiams . Al l ri ght,  s ir. Now on pa ge  11, as you were go ing 

th ro ug h y ou r st atem en t, I  noticed  wha t I  thou gh t w as a n in consistency 
in  the appro ach th at  you  took.  Le t's  go  to  p ag e 12, first.

You say “divisions,” because as a spokesman  fo r the rai lro ad s te st i­
fied last  ye ar,  the  c ar rier s have  ta ken a posit ion  t h a t since the act  co n­
ta in s provis ions fo r fu rn ishi ng  r eferees on dea dlocke d cases, they  are  
en tit led to have refere es on all  cases, if  they choose, and the n there is 
ref ere nce  all th ro ug h he re  to the ar bi tr ar y posit ion  tak en  by the 
ca rr ie r mem bers o f th e boa rd  with re spect to  referees.

Go back to  page 11, the  th ir d  pa ragr ap h,  you say  th e p erform ance o f 
th e regu lar m embers with ou t referees,  since the  fi rs t o f th e year , shows 
th a t in contr as t t o th e fire man supplem ent  boa rd, a to ta l of 65 awa rds 
were rendered.

So of them , th ere were  a  tot al —the re  were  43 tra in m en ’s cases, wh ich  
makes  abou t tw o- th ird s of  the  tota l. Is  t hat an  inconsis tenc y in yo ur  
sta tem ent ?

Mr . J ohnson. Can I  a nswe r tha t?
Mr . W illiams. Does one co ntr ad ict  the  oth er  ?
Mr . C hesser. An d—go ahead. Gene h andle d t he  cases.
Mr. J ohnson. Th ose f igu res  a re a l it tl e in con flic t w ith  t he  genera l 

proceedings at  the div ision . W ha t happ ened  there was there were 
40 dockets on a given ra ilr oa d.  Two of  the  ca rr ie r mem bers  worked  
toge ther  in  p ul lin g tho se cases, and  suggested  to  me t hat  we cou ld ge t 
toge ther  on these 40 cases , and if  we cou ld agree  on the  disposit ion , 
we  could wr ite  th em  out  w ith a refe ree.  We wi ll do th at  a ny tim e of  
th e day or night  th ey  wi ll come and give  us  such a p rop osition , so a ft er 
I  had gone th ro ug h th e 40 cases in  th a t block,  I  proposed the ones 
we would  deny , an d sug ges ted  they susta in th e oth ers , in  whole or in 
par t.

A ft er  some dick er ing hack and  fo rth , I  th in k we got rid of th at  
ba tch o f 40 in about a  we ek’s time, and we  cou ld do  th at , as I  say , every 
week , hut th at is th e ex cep tion .

We  have at the presen t time—they came dow n since then—they  
ha d seven dock ets on an othe r rai lro ad , and sug ges ted  we wo rk on 
those. Th ere  th ei r i ni tia l pro posit ion  was t ha t the y wou ld pa y a m an 
1 ho ur  in lieu o f a d ay ’s pay  in one case, and den y the  o the r six.  A ft er  
T rev iewed the  docket s, it was my po sit ion  th at  f ou r of  the c laims w ere 
va lid . The man  was en tit led to a da y’s pay, no t 1 hour,  in  the one 
th at  t hey were wi lling  t o pay , and  I  w ould deny the  o ther three.

Tha t gro up has  la in  on the top  of m y cab ine t fo r about a m onth. I  
ha ve  asked the c ar rier  m ember  involved a cou ple  o f times if  a ny th in g 
fu rt her wil l be done,  bu t I  am af ra id  th at  th e fact  th at  fo ur  of  the 
seven requi re, in  our  op inion , a  su sta ini ng  decision,  they wil l probably 
wind  up  jroin" to  a ref eree

Now, Mr.  Will iam s, th is  will l>ear ou t wha t I  meant  by the stat e­
men t here,  where they s ay , w rit e them ou t, let  the  res t go to a ref eree.

W ith  those seven,  t he  up shot  w ill be, if  we wo n’t agree to a den ial 
of  six ou t of  the seven, an d 1 hour  to  the othe r ma n, then  a ll seven will
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go to referee. In  other words, we won’t get par t. I t  is either whole 
hog or none.

If  I can adjust one bit to this, now I got a copy o f Mr. Horsley’s 
wri tten  statement this  morning . Mr. Williams, I  recall to your mem­
ory the testimony last year, when yourself and Mr. Watson were 
questioning Mr. Burner, and you stressed your belief tha t the Rai l­
way Labor Act envisioned the members appointed by both parties  
acting  there for the purpose of deciding these cases, 90 percent of 
the time, and only having a referee 10 percent of the time.

Mr. Williams. I don’t recall quoting any figures on it.
Mr. Chesser. Well, I may be a little  wrong on the figures. It  

was probably 95 percent. So the record will establish this.
Mr. Williams. I do feel that  was the purpose of settling  these 

boards up, though—to get these cases resolved.
Mr. Chesser. I would think  tha t most of us would be in accord, 

that tha t is the  idea of the Railway Labor  Act, tha t these members 
appointed and the decision is therefore the  purpose of deciding these 
cases primarily , and i f they work in the manner contemplated by the 
act, we will have 90 percent denied without a referee, and only 10 
percent, possibly, going to a referee.

Now the key to this is, we contend, a position by the carrie r members 
tha t they are there as advocates on behalf of the  ra ilroads in all these 
cases. Th at they are there  to present the cases to referees, if nec­
essary, to get a denial award, in virtually  all of these cases.

We again have argued and fought on the basis th is is not so. We 
are here as members. I t is our  function to decide these cases. We 
should be chosen by our background, our  knowledge, and  ability to so 
function. Now in Mr. Hors ley’s statement here at page 1, he carries 
out just  exactly what we are complaining about. He say s:

The adjus tment  board is a bipa rti san tribuna l. The  reg ula r members are  not 
at  all of the  c harac ter  o f judges, bu t are more closely akin to th at  of advocates .

And tha t is exactly where the trouble lies.
Mr. Williams. I quite agree with you.
Mr. Chairman, I have some other questions, but  in deference to 

other members of the committee, I am going to yield the floor, and with 
the understanding, if t ha t is all righ t with the  committee, that  I  might 
be able to ask these questions before we conclude.

Mr. Staggers. All righ t, if we can bring him back.
Mr. W illiams. Well, I  would like to ask them before he leaves, but 

I would like to yield the floor now to let somebody else get into the 
act.

Mr. Staggers. I don’t believe we have anybody else, unless Mr. 
Pickle  has a question.

Air. P ickle. I don’t have a question.
Air. Staggers. I  would like to say there, Air. Williams, we are trying 

to get along as fast as we can, and go right  ahead, sir.
Mr. Williams. All right . Wi th regard to the position which you 

take on Air. Wolfe’s suggestions, Air. Chesser, Air. Wolfe ’s first sug­
gestion, which is covered on page  15 of the s tatement, I believe, th at 
the expenses of  the referees be borne bv both parties , it seems to me 
tha t the carriers would not be so prone to insist t hat  these cases go to 
referees.
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You suggest that they are making  you split the cost of the referees 
in this, and, therefore, they will send them all to referees. I don't 
think that they would be wanting to shell out their  own money just 
to cost you money. I think  tha t there is a grea t deal of merit in the 
suggestion tha t both sides share the expense o f the referees in these 
cases.

I make that  statement, of course, subject to fur ther study and con­
sideration .

Now as to the second point.
Mr. Ciiesser. Let me say while you are on tha t-----
Mr. Williams. I don’t know t ha t th at calls for an explanation, be­

cause you gave a very good explanation of your position in your sta te­
ment, but surely, if you want to, add to it.

Mr. Chesser. I can say to you as honestly as I know how, we would. 
We would be going before a referee on every case. You compare our  
figures—our financial report with the railroads in which we deal. This 
would tickle them to death. Certainly it would. They could break 
some of these organizat ions in a matter of months. In  a matter  of 
months. They have got the money.

There would be added assessments to our membership, more than 
some of them could pay, to bear this burden because we would have to 
go to referees on all of these cases. There would be no question about 
it.

Mr. W illiams. Iwould like to have additional enlightenment on 
that subject.

Mr. Chesser. We will give it to you.
Mr. W illiams. Now as the second suggestion that he made, and that 

was to the effect that if we wanted to make sure that  both parties 
were treated equally, the committee might recommend, and they would 
not object, the right of the employee who has been denied a claim to 
pursue that  furth er in court. Would you prefer that situation to 
the present situation ?

Mr. Chesser. I would say if you had-----
Mr. Williams. On the assumption that  the committee reaches a 

poin t where it should decide either to leave the situat ion as is with 
respect to that, or to extend that same right to the employee.

Mr. Chesser. No; T think  they are both intolerable, and 1 will 
tell you, I will explain in short.

Mr. W illiams. The alte rnative is to permit neither to go into court. 
That is right.

Mr. Chesser. That is rig ht,  supposing the committee amended the 
act so as to allow the employee to go to court on a denial award. And 
the ca rriers now on money awards, of course, force us to court. Then 
if this comes about, you might as well abolish the National Railroad 
Adjustment Board, because it would only be a preliminary step to 
the. courts. And this could not come about, because we could not 
stand  the fees.

We would have to have a bat tery of lawyers to take every one of our 
cases to court instead of the National Railroad  Adjustment Board.

Mr. W illiams. Well, as it stands now insofar as the carriers are 
concerned—if I interpre t this  testimony correctly—it is already being 
used as a stepping stone to the courts for the carriers, but you don't 
have that riarht.
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Mr. Chesser. No; and we don’t tliink either side should have the 
righ t, under the Kailway Labo r Act, and the intent of it as set up by 
Congress to dispose of these cases and do so as quickly as possible, and 
could be with the latest expense, that those awards should be final and 
binding, and that means on both parties, on all awards.

Mr. W illiams. And the assumption tha t this committee and the 
Congress should not look with favor on the proposition that I have 
offered in one of these bills to deny access of the courts to e ither party, 
would you prefer that the situat ion remain as is, or would you prefer 
that you be given the right to  go into court ?

Mr. Chesser. Well, I am here also as a witness.
Mr. W illiams. Let’s say th at  704 should be tabled. Then would 

it do the brotherhoods any good, would it  help remedy the situation 
at all to permi t them to take the ir cases on into court and to pursue 
them furth er?

Mr. Chesser. Let me say this. I am here as a witness for the Kail- 
way Labor  Executive Association, and I think tha t would be stating 
policy, and I would not like to comment on it. I would not like to 
comment on it, until I discussed it with the heads of the organizations 
involved.

Mr. W illiams. It  seems to me tha t the question would answer itself. 
Certainly, this gives you an addit ional  avenue of rel ief in those cases.

Mr. Chesser. Well, I can see-----
Mr. Williams. You are considering alternatives. I am speaking 

of the specific issue.
Mr. Chesser. I can see where we would not have a labor  organiza­

tion very long. I can see why we could not afford this  avenue of 
travel on all cases before the courts. They would sure cut down on 
the cases. There probably would not be any, i f we had to take all of 
these cases to the courthouse.

Mr. Williams. No, no; I understand that. You would have a right 
to decide which cases you wanted to take, of course.

Mr. Chesser. Oh, yes.
Mr. W illiams. But this would give you an additional opportunity 

for re lie f; one more than you now have, wouldn' t it?
Mr. Chesser. Well, Mr. Williams, it means this . We would only 

be able to take cases which—1 would say, maybe a hal f of 1 percent 
of all cases submitted, and process them through the courts. That, 
is not going to mean just going to the county courthouse.

Mr. W illiams. I realize tha t.
Mr. Chesser. That is going to mean going to the Supreme Court 

of the United States. You know as an attorney how costly this is 
going to be to us. We just could not do it.

Mr. F riedel. What do the claims run to, small amounts, big 
amounts, what is the average claim ?

Mr. Chesser. I just don’t know what the average would be, Mr. 
Friedel. I don’t have that experience a t the Fi rst  Division, but they 
run  from small to a very, very few where a man has been discharged, 
and the case decided in 2 or 3 or  4 years, and decided with pav, what, 
$30,000, maybe ?

If  you have a figure, sir?
Mr. J ohnson. M e have. If  you will pardon me a moment, our 

exhibit 18 lists some unapplied awards  at the Fir st Division tha t we
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were compelled to  ha nd le  fu rther , and the am ounts  involved. He re 
is one—$160, $5,544, $10,392. Here is one—th ere was no money in ­
volv ed, the ra ilr oa d wou ld no t comply. Th is  one is $8,300. Th ere  
is one dow n here  fo r $37, one  fo r $288, th e mo st recent  aw ard of  t he  
F ir st  Divis ion  which t he  ra il ro ad  has  r efu sed  t o com ply  wi th  was an 
engin eer's  case whi ch p aid th e man  a  d ay’s pay at  ho stl er  he lpe r’s rate , 
an d I  be lieve th at  is $14.66. One $14.66 claim.

Air. W illiams. Do I  t ake i t th at you d on’t w an t access to  the courts? 
You do n’t wa nt the  righ t to appeal to the  court s if  th er e is n o oth er 
al te rnat ive,  fro m ru lin gs  of th e r eferee?

Mr. J ohnson. We p re fe r no t. We p re fe r not . Ma y I  offer a sug­
gestion  h ere  ?

Mr. W illiams . I  am no t su re th at  y ou un de rs tand  my question in 
the fir st place , Mr. Che sser , because I  don’t th in k yo ur  answ er 
would  have been the  same. I f  you did  u nd ersta nd  my  q uest ion,  then  
I  certa in ly  do n’t unde rst an d y ou r answer.

My  question is:  Would you pr efer  an am end ment to the act th at  
would  give you the  righ t to ap pe al  when you  h ave been  t ur ne d down 
by a  refe ree  ?

T hat  is, to appea l to th e court s in prefe ren ce  to the pre sen t 
si tuat ion ?

Mr. Chesser. We ll, prob ab ly  so, bu t ag ain  as I  say , we end u p here  
wi th  an into lera ble  sit ua tio n.

Mr. W illia ms. Yes.
Mr. Chesser. Of  course we wa nt  a righ t, bu t if  th is  comes abou t, 

there is a  who le lo t of  ex plan at ion th at  has  to  go alo ng  with  answ erin g 
th at  question. You  ju st  can ’t  say  yes or  no di rec tly .

Mr. W illiams . My que stion was  pred ica ted  on the ass um ption t ha t 
the  legis lat ion , H.R.  704, wou ld n ot  be enacted.

Mr. Chesser. Then i f we do, we c an’t  ju st  ta lk  about,  Air. AVilliams. 
We  can ’t ju st  ta lk  ab out  go ing t o court  or no t goin g to court.  AYe just  
might  as well tal k abo ut the sit ua tio n,  the who le si tuat ion,  ame nding 
the en tir e act  over again , an d do ing  a way  w ith  the  N at iona l Ra ilroad 
Adjus tm en t Board .

Air. AVilliams . Yes.
Air. Chesser. Now it  wo uld  take  someone a li tt le  be tte r prepare d 

an d ha ving  more  qua lificat ion s wi th  th is  cost  th an  I  could  righ t off 
the cuff says  yes or no,  so we w ould have to  kno w h ow we w ere going to 
nec essari ly try  to  amend  the act , because we would  kno w you just 
might  as well wipe  ou t the  Na tio na l Ra ilr oa d Adjus tm en t Bo ard , if 
you  ar e going  to  go to co ur t anyw ay, so there is a who le lot  m ore in ­
volved  th an  just  saying yes or  no.

Air. W illia ms. I  rea lize  th at . I  am tr y in g  to  an tic ipate what 
m ight  possib ly h app en,  an d i n t he  event i t does hap pe n,  w ha t th e a lte r­
na tiv es  are,  or  migh t be.

Air. Chesser. Yes, sir.
Air. W illiams . Because ce rta in ly  I  can see, and I  am fully  con­

vin ced  of  a need fo r rel ief  on the pa rt  of the broth erho od s in th is in ­
stan ce.  I  am no t at  all sati sfie d th at  t he  l aw ap pli es  e qual jus tice in 
th is  case, and wh at I  am tr y in g to find is th at  if  we ca n’t apply  it  in 
one ma nn er , would you like  to hav e i t appli ed  in an othe r m ann er,  and  
th at  is  the  purp ose  of  my ask ing  the  questions.

T hat  is a ll, Air. C hai rman.
Tha nk  you.
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Mr. J ohnson. Mr. Chairman, I have a suggestion along the lines of 
what Mr. Williams was discussing. May 1 comment on it briefly?

Mr. Staggers. Briefly.
Mr. J ohnson. Very briefly. Assuming the objective is to provide 

a means of appeal by both par ties  in the event they believe an award 
or decison is unjust—I was going to say “obviously unjust” but I  am 
afra id of tha t word anymore—rather than  providing access to the 
courts through H.R. 704, possibly some thought might be given to 
amending the act to provide for rehearings by the Division, as con­
stitu ted when they made the decision in such cases.

At the present time, the act does not provide for nor permit  rehear­
ings. Down through the years, w’e have had a large number of cases 
along battles at the division level between the members and also in­
volving the National Mediation Board on this question of rehearings. 
We have never granted a rehearing  because as I say, the act does not 
permi t it.

However, it may be something the committee might want  to think 
about, if  the problem is the question of appeal when either side believes 
the award is erroneous.

Mr. F riedel. How could we clear up this backlog? Ju st  reading the 
statement on page 16, the performance records of the Fi rst  Division 
carri er members which are presented shows two of them had not agreed 
with the trainmen’s representative or paid a single claim from July  12, 
1952, through August 31,1964.

Mr. J ohnson. Tha t is what we can’t-----
Mr. F riedel. Tha t is 12 years, and then you say you want to go 

back fo r rehearings.
Mr. J ohnson. Tha t is the problem, you see. We jus t make a fur­

ther—
Mr. F riedel. Not a single claim in 12 years, and now you want to go 

hack for rehearings?
Mr. J ohnson. That  was a suggestion only. I did not say I  recom­

mended tha t with approval. I said I suggested it for the committee’s 
consideration.

Mr. Staggers. Does that  complete your testimony ?
Mr. Chesser. Yes.
Mr. Staggers. You may stand aside then.
The representatives of  Mr. Wolfe. You do not wish to appear?
Mr. H opkins. Mr. Chairman, I  w’ould like to say this. At  this time, 

we agree with Mr. Williams. I am counsel for Mr. Wolfe, the Na­
tional Railway Labor  Conference. We agree with you th at the th ing 
to do is to reach a solution to solve the problem, and in tha t respect, 
rath er than today, in the brief time that  we have heard this  statement 
by the organizations, try  to answer what they have said, we would like 
to file a written statement, with the committee.

May w’e?
Mr. Staggers. You may file a written  statement, because we are 

going to close the hearings. We have been holding them open, longer, 
perhaps, than  we should, and we hope to get through today, i f we can.

The hearings will be held open for a certain period of time tha t you 
may have th at privilege, but I j ust  wondered if you had any oral state­
ment or anything  that you would like to give today.

Mr. Hopkins. No, si r; we do not.
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(The addit ional statement of Mr. Wolfe follows:)

A ddition al Statem ent  of J . E.  W oi.fe . Chair m an , Nation al  R ailway Labor 
Conference

I am  Ja m es  E. Wolf e, chair m an  an d ch ie f ex ec ut iv e officer of  th e Nat io na l 
R ail w ay  Lab or  Co nferen ce . On W ed ne sd ay , Ju n e  9, 1965, I ha d th e ho no r to  
a p p ea r pe rs on al ly  be fo re  your su bc om mitt ee  a t whi ch  tim e I su bm itt ed  my  
w ri tt e n  st at em en t as  we ll as  th e  st at em en ts  an d ex hib it s of  of  fo ur oth er  c a rr ie r 
w itne ss es . At  th a t tim e I al so  te st if ie d ora lly w ith re sp ec t to  t he th re e bi lls  ide n­
tif ied as  H.R. 701, 704, and 700. T his  te st im on y ap pea rs  in  th e  h ea ri ng  t ra n sc ri p t 
co mmen cin g a t pa ge  94.

In  my  te st im on y on Ju n e  9, I opposed en ac tm en t of th e  th re e  bi lls  in  qu es tio n 
bu t al so  mad e cer ta in  su gg es tion s fo r th e co ns id er at io n of Con gres s w ith  re sp ec t 
to  th e  p roblem s, w het her  re a l o r supposed , to  whi ch  th es e bil ls  are  ad dr es se d.  I 
sa y  re a l or  supposed  pr ob lem s be ca us e as  I ex pl ai ne d in  my pr ev io us  test im on y,  
we do  no t be lieve  th a t H.R. 704 is re sp on siv e to  an y pr ob lem or  ineq ui ty  th a t 
ex is ts  in  th e ap pl ic at io n of  th e  R ai lw ay  Lab or  A c t: w her ea s th e ot her  two bi lls  
co nc er n them se lves  w ith th e ba ck log of  ca ses pe nd in g bef ore  th e  F ir s t Di vis ion  
of  th e  N at io na l R ai lr oad  A dju st m ent Bo ard,  which  do es  re pre se nt  a pro ble m 
bu t on e which  th es e bi lls  wou ld  ag gra vate  ra th e r th an  corr ect,  in  ou r judg m en t.

A t th e clo se of  th e  hea ri ngs on  Ju ne  9. Co ng ressman  Jo hn  Be ll W il liam s ac ­
cu ra te ly  su mmar ized  th e su gg es tio ns  I ha d mad e in my  te st im ony (T r.  17 5-177) . 
and th e  he ar in gs  adj our ned  su b je ct to re su m pt io n fo r pu rp os es  of ta kin g th e 
te st im on y of un ion re p re se n ta ti ves as  to my  su gg es tio ns  an d to  pe rm it th e c a r­
ri e rs  to  ex pr es s such fu r th e r vi ew s as  m ig ht  th er eb y be  re nd er ed  ne ce ss ar y or  
ap pro pri a te . Upon th e re su m pt io n of  th e hea ri ngs  on Ju n e  15 th e spokesm en fo r 
th e  B ro th er ho od  of  R ai lr oad  Tra in m en . Mess rs.  Che sser  and Jo hn so n,  too k oc ca ­
sion  to  de vo te al m os t th e ir  e n ti re  pre se nt at io n to  an  at te m pte d re butt al  of  thos e 
port io ns of  my  te st im on y an d  o th er ca rr ie r ev iden ce  di sc lo sing  th e pr in ci pa l 
re as on s fo r th e ca se  ba ck log on th e F ir st  Di visio n,  an d on ly  in ci de nt al ly  an d 
su pe rf ic ia lly resp on de d to  th e  c a rr ie rs ’ su gg es tio ns  ex pr es se d in my test im on y.

I do  n ot p rop ose to  e ng ag e in  a re cr im in at ory  ex ch an ge  ov er  th e fix ing  o f  blam e 
fo r th e  F ir s t Di vis ion  ca se  ac cu m ula tion  be ca us e it is  my  ex pe rien ce  t h a t such  an  
ex ch an ge  only sh ed s h ea t not li ght,  an d more im port an tl y  be ca us e th e as se ss ­
m en t of  guil t fo r th e  ba ck log is se co nd ar y if  not  ir re ve la n t to  th e qu es tio n of  
so lv ing th e case  back log . The  ca rr ie rs  a cc ep t w hat ev er  sh are  of th e blam e ri gh t­
fu ll y  ma y be ch arge d to th em  and ac kn ow ledg e th a t to w hate ver ex te nt obvio us ly 
va lid cl aim s ha ve  been de ni ed  by  in di vi du al  ra il ro ads or  re je ct ed  by ca rr ie r 
mem be rs  of th e A dj us tm en t B oar d,  such  ac tion s to  th a t ex te n t ha ve  co nt ribu te d 
to  t he  ac cu m ulat io n of c ases .

T he  on ly po int which  em er ge s from  th e cl as h of  po si tions th a t we be lieve  is 
pe rt in en t to th e del ib er at io ns of  yo ur  su bc om m itt ee  and to wh ich  we ca ll 
a tt en ti on , no t as  an  in di ct m en t bu t be ca us e it  is ce n tr al to  th e  pro ble m be fo re  
you. is  th e fo llo wing:  Any m ea su re  de sig ne d to  re m ed y th e  ba ck log prob lem 
m ust  pr ov ide som e mec ha ni sm  th a t wi ll re quir e or ass u re  a mor e di sc rim in at in g 
sc re en in g of ca ses by  t he  B. of  R.T. in or de r to redu ce  th e incide nc e of “o bv iou sly  
in val id  claims.”  (S ta te m ent of A1 H. Ch esse r, p. 7 ; Tr.  226-2 34 .) W hi le  the 
re je ct io n  of ob viou sly  va lid cl ai m s by th e ca rr ie rs  sh ou ld  be  el im in ated , th is  
al on e ca n ha ve  bu t a ne gl ig ib le  eff ec t on th e F ir s t D iv is io n case load . As I 
te st if ie d prev ious ly , an d as  sh ow n on ta bl e 1 of  ex hib it  1 to  th is  st at em en t (t o  
whi ch  I wi ll re fe r in mo re  det ai l he re a ft e r) , abou t 80 per ce nt of th e claims 
su bm it te d  to th e F ir s t D iv is ion prov e to  be  in va lid.  I f  we as su m e fo r il lu s tr a ­
tion th a t on ly on e-ha lf of  th e  80 pe rc en t could  be e lim in at ed  th ro ug h sc reen ing 
ou t th e  obvio usly in va lid on es , it  fol low s th a t su ch  a sc re en in g pro cess  could  
im m ed ia te ly  redu ce  th e 4.000 ca se  back log  by som e 1,600. O n the ot her  ha nd , if  
we as su m e th e same ra ti o  of  in ad eq ua te  sc re en in g on th e  pa rt  of th e carr ie rs , 
we could  ex pe ct th a t b e tt e r sc re en ing wo uld  re du ce  th e ba ck log  on ly to  th e  
ex te n t of  som e 200 to  400 ca se s.  Thi s wo uld  be be ne fic ial  bu t it s eff ect m in im al .

I t  is ne ce ss ary to  reco gn ize th e  re ali ty  of  th e unio ns’ fa il u re  to  sc reen  cl ai m s 
and  th e  im pa ct  of th is  fa il u re  on th e F ir st  Div isi on  ca se lo ad  as  a pr ed ic at e to  
co nsi de ra tion  of  m ea su re s de sign ed  to a ll ev ia te  th e ba ck log.  It  was  in reco gn i­
ti on  of  th is  re ali ty  th a t on Ju n e  9 I off ered th e su bc om it te e my  su gg es tio ns  fo r 
go ing to  th e ro ot  of  th e  prob lem an d ef fecti ng  a cure  ra th e r th an  at te m pti ng 
sy m pt om at ic  re li ef  such  as  m an dato ry  spec ia l bo ar ds . W it hout qu es tio n su ch  
sp ec ia l bo ar ds  wo uld p ro li fe ra te  th e prob lem  be ca us e th ere  wou ld be even  les s
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in du ce m en t to  th e sc re en in g o f ca se s th an  ex is ts  a t p re sen t an d,  th us , th e 
a tt em pte d  remed y wo uld  ha ve  ju s t th e  op po sit e eff ec t to  th a t in te nd ed .

The  re m ai nd er  of  my  st a te m en t co nt ai ns  a b ri ef analy si s of  th e  co mmen ts 
mad e by un ion spok esmen  w ith  re sp ec t to my  su gg es ted a lt e rn ati ves to  H.R. 
701, 704. 700. In  ad di tion , I hav e at ta ched  he re to  ex hi bit s co nta in in g in fo rm a­
tion  re qu es te d of  me duri ng  my te st im on y on Ju ne  9. The se  m ate ri a ls  a re  ex ­
pl ai ne d here aft er in th e st at em en t.

JUDICIA L REVIEW OF NRAB AWARDS

In  ii.y  te st im on y of  Ju ne  9 I s ta te d  th a t H.R. 704 is not re sp on sive  to any 
pr ob lem th a t ha s ar is en  in  th e appli ca tion  of  th e  R ai lw ay  L ab or Ac t. I fu rt h e r 
st a te d , ho we ve r, th a t whi le th e c a rr ie rs  oppose  an y su bst an ti ve or  pro ce du ra l 
ch an ge  in  th e prov is ions  of  th e a c t go ve rn in g ju d ic ia l revi ew , if  th e  Con gres s 
is  of  th e  vie w th a t an y in eq uity ex is ts  to  th e d is fa vor of  em ployees, th e  c a rr ie rs  
wo uld no t oppose an  am en dm en t whi ch  wo uld  af fo rd  th e em ploy ee s th e sa m e 
ri gh t of  ac ce ss  to th e co ur ts  as th a t to  which  th e ca rr ie rs  a re  en ti tled .

Th e pri nci pal  ob ject ions  of  th e un io n spokesme n to  th is  su gg es tio n wo uld  ap ­
pea r to  be : (1 ) T hat  th e A dju st m en t B oa rd  wou ld  become m er ely a do orway  to  
th e c o u rt s ; (2 ) th a t th e  org an iz ati ons an d em ploy ees co uld no t af fo rd  to  fin an ce  
th e re su lt in g  li ti gati on : (3 ) th a t th e  ca rr ie rs  ne ed  no  ri gh t to  ju dic ia l revi ew  
be ca us e th ey  can mi nimize  th e ir  li ab il it y  sim ply by pay in g cl ai m s an d no t al lo w ­
ing  la rg e am ou nt s of pote ntial  li ab il it y  to  ac cu m ula te ; and (4 ) th a t th e em ­
plo ye es  ha ve  been im posed up on  by  th e  ca rr ie rs ’ re li an ce  on th e ir  ri gh t of  re ­
co ur se  to  th e co ur ts .1 Th ese m ay  be  ar gum en ts  bu t ce rt a in ly  th ey  do no t re fle ct 
a re as one d ap pra is al of  th e a lt e rn a ti v e  to  H.R. 794 su gge st ed  by th e carr ie rs . 
The  su pe rf ic ia l co ns id er at io n ac co rd ed  by su gg es tio n by  th e org an iz at io ns is  ev i­
de nc ed  by th e fa ct th a t Union  W itnes s Che sser  w as  uncert a in  w het her  th e org a­
niz at io ns wou ld pr ef er  a  ri gh t of  j ud ic ia l review  to  th e pre se n t si tu a ti on  in wh ich  
th ere  is  no  ri gh t of  ap pe al  from  a  den ia l aw ar d.  (T r.  24 1-24 6.) My re m ar ks 
w ill  be a dd re ss ed  to  th e m ai n conte nti ons ad va nc ed  by t he  o rg an iz ati ons w itn es se s 
in op po si tion  to an  am en dm en t w hi ch  wou ld ac co rd  bo th  em ploy ee  an d an d car­
ri e r ac ce ss  t o th e co ur ts .

The  ar gum en t th a t th e NR AB  wou ld  become  bu t a st ep pi ng  ston e to  th e 
court s— th a t th er e wo uld  be a floo d of li ti gat io n—is  so tr a n sp a re n t as  to  be 
ab su rd  an d.  ind eed, is  pate ntly  a t w ar w ith  th e  co mpa ni on  ar gum ent th a t th e 
un ions  and  em plo yees could  no t aff ord  to  li ti gate  ex te ns iv el y.  At th e pr es en t 
tim e if  an  NRAB  aw ar d de ni es  a clai m , ge ne ra lly th a t is  th e  en d of  it.  I f  my 
su gg es tio n were fol low ed, th e  c la im an t co uld obt ai n court  re vi ew , but th e cho ice  
wou ld be  his. no t th e ca rr ie r’s. I f  he  did no t choose  to  li ti gate , obvio us ly th e 
cl a im ant wou ld  be in  no  wor se  posi ti on  th an  under  th e  pre se nt law—h e wo uld  
simply ha ve  to ac ce pt  th e  den ia l aw ard . If  a ch an ge  su ch  as  I su gg es ted were 
to  mak e th e bo ard on ly a th re sh old  to  th e co ur ts  and a flood of  li tiag tion were  
to  re su lt , th is  wo uld  be th e unio ns’ do in g no t th e  c a rr ie rs ’. B u t it  is  e xceeding ly 
unre a li st ic  to ar gu e th a t th is  w ou ld  oc cu r. Ju s t as w ith  o th er po te n ti a l law su its,  
th e  c la im ant an d hi s re p re se n ta ti ves wou ld  we igh th e pr os pe ct s fo r success  an d 
th e  im po rt an ce  of  th e  ca se  be fo re  de cidi ng  w heth er to  ap pea l from  an  aw ar d.  
C le ar ly  th is  is w hat  th e ca rr ie rs  have done . As  s ho wn by ex hib it  1 to  my or ig in al  
st at em en t,  th e  ca rr ie rs  ha ve  re fu se d  to  ap ply on ly  a handfu l of  aw ard s and en ­
fo rc em en t ac tions  ha ve  be en  extr em el y  ra re . The  ju dgm en t th e  ca rr ie rs  ha ve  
ex er ci se d is  de m on st ra te d by th e fa c t th a t in  mos t en fo rc em en t ca se s th e ca rr ie r 
has  pr ev ai le d.  Th e same kin d of  d is cri m in ati ng  ju dgm en t wou ld  be us ed  by th e 
un ions , if  fo r no o th er re as on  th an  th e ir  own  se lf -i n te re st  be ca us e th ey  no more 
th an  th e  ca rr ie rs  a re  pr on e to  d is si pa te  th e ir  re so ur ce s purs u in g  fr iv ol ou s 
la w su it s.

Th e re pre se n ta ti on  th a t th e  unio ns and th e  e mp loye es  ca nn ot  af fo rd  to  l it ig ate  
al so  is unlike ly  to  ga in  an y bu t th e m ost  na iv e ad her en ts . I t  is th e  d en ia l aw ar d  
which  wou ld  re qu ir e a de cision  by  th e  em plo yee an d his  re p re se n ta ti ves as  to  
th e w arr an ta b il it y  of  j udic ia l re vi ew . I f  th e claim is  n ot  w ort h  li ti gat in g , e it her 
be ca us e of  la ck  of  m er it  or la ck  of im po rtan ce , th en  th e  em ploy ee  wou ld  be in 
ex ac tly  th e  same po si tio n as  under p re se n t law —bo un d by th e  den ia l aw ard — 
ex ce pt  th a t un like  the si tu a ti on  under pre se nt law . he  p os se ssed  a ri gh t of  a pp ea l 
he  ch ose no t to  ex ercise . I f  a  cl ai m  which  w as  th e  su bje ct  of  a den ia l aw ar d

1 Objections (3) and (4) of the organiza tions, while purpo rtin g to be responsive to the 
car rie rs’ suggestion for grantin g a rig ht of review to the employees, in rea lity  are simply a 
res tate ment of their position in support of H.R. 704.
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were sufficiently meritorious to jus tify  an appeal, and its importance, whether 
in monetary terms, in terms of principle or otherwise, w arra nted resort to the 
courts, it may be taken as a cer tain ty th at an appeal would be filed and vigorously 
pursued. The unions have not lacked and do not lack the resources to assert 
the full measure of their rights and those of their constituen ts; nor is there any 
lack of legal representation to press their  claims whether on a contingency basis 
or otherwise. The obvious fac t is tha t the employees and the ir unions would 
init iate  the appeals from denial awards and, thus, the frequency and cost of such 
litigat ion would be subject to the ir exclusive control. An amendment such as I 
suggested merely would grant them a right  which they do not now enjoy. It 
also is evident that the number and cost of appeals from denial awards  would be 
limited. Few awards are so devoid of meri t as to call fo r review, as is demon­
strated by the fac t tha t the  unions show little  if any interest in a right of appeal, 
prefe rring  to deprive the  carri ers  of access to the courts to gaining such a right 
for themselves.

The third argument advanced by the union spokesmen is tha t the carriers 
have no need of judicial review because employee claims arise from alleged con­
tra ct  violations by the carrier s and hence a car rier ’s li ability can be minimized 
by ceasing the violations and paying the claims before a large  potent ial liability 
accumulates. This is no more than a neat bi t of sophistry. As I have repeatedly 
sta ted  to  your subcommittee, about 80 percent of the  claims that  reach the first 
division of the board are invalid, and this is no t disputed by the organizations’ 
witnesses. Certainly it is a perverted notion of just ice to contend th at the car ­
rier s can minimize their liabili ty by the expedient of paying invalid claims. This 
argument by the organizations misses the mark entirely. Of course a carr ier 
can and should minimize its liabili ty by paying valid claims. But the right of 
access to the courts is needed to protect the carriers in those relatively few cases 
in which an adverse adjustment board award is so unsound and of such impor­
tance that, in the ca rrie r’s judgment, relief must  be sought in court. There is no 
way in which a carr ier’s rig hts may be thus protected if foreclosed from access 
to the courts.

The las t major argument of the organizations is that “In many instances claims 
resul ting in favorable awards are  abandoned by the employees, in the face of 
car rie r refusal to comply, ra ther  than  to undertake the burden of protracted 
litigation” (statement of Jesse  Clark, p. 4). This statem ent simply is at  odds 
with  the facts. It can only proceed from misinformation or a lack of informa­
tion because we do not believe tha t either  Mr. Clark or the Railway Labor 
Executives’ Association, on whose behalf he testified, would deliberately present 
testimony calculated to mislead the subcommittee. Exhibit 1 to my original 
statement shows the awards of the first division which the Railway Labor 
Executives’ Association claimed had not been complied with by the carriers , and 
the  current statu s of each award. Not only are there a mere handful of 
unapplied awards, there  are none which were abandoned, some progressing as 
fa r as the Supreme Court of the  United States.

The organizations have made a number of extravagan t claims about the sup­
posedly dire consequences which would flow from an amendment to the act which 
would give them a right of appeal, even going so fa r as to say it would be “the 
complete opposite of a system of final and binding compulsory arbit ratio n” 
(statement of Jesse Clark, pp. 5-fi). It  is untenable on t he face of it for the  
unions to conjure specters of doom in an amendment which would give them a 
a right they do not now possess and would give the car rier s nothing. The 
NRAB awards would be “final and binding” to the extent they are today except 
for addition of the employees’ righ t of appeal, and would continue to be final 
and binding in the congressionally intended sense tha t disputes submissible to 
the Adjustment Board are  not lawful subjects for  contests of economic strength.

In whatever terms the organizations  may couch the ir opposition to my sug­
gestion, their position comes down to the same one which inspires thei r support 
of H.R. 704. They do not want a right of appeal themselves, they want the 
carr iers  deprived of access to the courts. Obviously, this is accounted for by 
the  fact tha t few denial awards, in the judgment of the  unions, would warrant 
an appeal. It is also true  that  relatively few sustaining awards warrant  non- 
compliance by the car rier  involved. However, those in which noncompliance is 
warrante d have in the past involved and doubtless in the  future will involve 
principles of such sweeping importance and sums of such magnitude tha t the
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carri ers are unqualifiedly and irrev ocab ly opposed to any  amendmen t which 
would seek to deprive them of th ei r present rig ht of recourse  to the  courts.

As I sta ted  in my orig inal sta tem ent and testimony, an  amendmen t which 
would purpo rt to prevent jud ici al review of sus tain ing  a wa rds would be subject 
to con stitutiona l challenge on groun ds of denial of due process  and other grounds 
as well. This  subject is developed in some detai l in the  sta tem ent of W. S. 
Macgill, which has been received in  evidence by y our subcom mittee . If  such a 
measure  were enacted it is a ce rta int y that  constitutiona l con test s would ensue 
which, dur ing  the ir pendency, would cas t grave doubts on the  inte gri ty of the  
ent ire process and function of the  Natio nal Rai lroa d Adjustme nt Board and 
which, if decided in the  ca rr ie rs ’ favo r, would plunge the  exi stin g grievance 
machinery into  hopeless dis array . This would a t lea st fu rthe r re ta rd  the opera ­
tions  of the  Board, and perhaps bring them to a complete stands till , thereby 
greatly  compounding the a lrea dy ser iou s backlog problem. Thus, not  only is II.R . 
704 unresponsive to any rea l problem that  exi sts  under the  presen t act, its  
passage would be anti the tical to measures  which  might  be adopted  to remedy the 
one real  problem that  does exist .

In our  judgmen t no change is needed in the  jud icia l review provis ions of the 
act, but if the  Congress should conclude otherwise,  I again urge you to give seri ­
ous consideratio n to the ca rr ie rs’ suggestion that  the  existing rig ht  of judicial  
review  be p reserved and the same rig ht  extended to the employees. This  is the 
only alt ern ative  to the  presen t prov isions which would be workable ; whereas 
H.R. 704 urged  by the unions would be destructive.

BEL IE VIN G T H E  GO VE RN MEN T OF  T H E  FE ES  AN D E X PEN SE S OF  RE FE RE ES

In my previous testimony I suggested  tha t an amendment to the Railw ay 
Labor Act which would require  the par ties ra ther  tha n the public to pay the 
fees and  expenses of refe rees  would  have the sa lut ary  effect or  reducing the 
number of submissions to referees by providing a self-execut ing mechanism for  
induc ing the carrie rs and organizat ion s to screen their cases. Such a provision 
would have an immedia te and  las tin g effect—not only would the  first  division 
backlog soon be dissipated, a sim ila r accum ulation of cases  would not occur 
again . Obviously, the large case  backlog reflects a fa ilu re  to weed out those 
cases which the par ties could resolve without  the aid of referees. Regardless  
of the degree of responsibi lity fo r this fail ure  on the pa rt of the unions or 
carrie rs,  a provision which would  impose the cost of referees on the par ties  
instead of the  public would discourage  both the  ca rri ers and  the  unions from 
the  indiscrmin ate  submission of cases to referees. This has  been the exper i­
ence in  the airl ine  industry .

The objections  voiced by the  organizat ions to this  recom mendation  app ear  to 
be withou t substance. The  gis t of these  object ions is th at  a provision fo r 
sha ring  referee costs somehow wou ld work to the  un fa ir adv antage  of the 
car rie rs.  I t is said, in effect, th at  the  carriers  have grea ter  f inancial resources  
tha n the unions and thus would abu se a cost-sharing arrangement by forcing 
cases to refe rees  and thereby  discouragin g the progression  of leg itim ate  claims. 
If  the unions harbor any genuine apprehen sion th at  thi s would occur, it  would 
not be ina pprop ria te to provide, ins tea d of  cost-shar ing, t ha t the fees and expenses 
of the refe ree  be assessed again st the  losing party. We doubt th at  thi s would 
prove any  more pala table to the  organiz ations because  they  ar e ju st  as awa re 
as are  the  ca rri ers that  some 80 perce nt of the firs t division cases  are  denied 
by re ferees. (See exhibit 1.)

Desp ite the obvious speciousness of the claim th at  cost sha rin g would ad­
vantage  the  carrier s, the  theme is repeated in the  organiz ation stat ement s in a 
var iety  of forms. The sta tem ent  of Mr. Chesser places  repeated emphasis on 
the re fra in  th at  the “prim ary  responsibil ity for  havin g referees in 90 pe rcen t of 
the cases lies with  the  carri ers.” (Statement of A1 II. Chesser, p. 1; and  
see a lso pp. 16, 20.) Wh at really is meant by this  rep resent ation? The record  
is clea r and  undisputed that  almost all cases subm itted to the  NRAB are  em­
ployee c la im s: i.e. they originate  wi th the  employees not the  ca rriers . At page 
3 of Mr. Clark ’s stateme nt it  is said th at  “substantially  all of the  disputes  con­
sidered by the  Adjus tment Boa rd ar e brought before it by the  employees.” We 
also know from  the record and  wi tho ut cont radic tion th at  abo ut 80 percent of 
the  claims sub mit ted  to the Fi rs t Division are  invalid. Thus,  when  i t is said th at
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SM) per ce nt of th e ca se s a re  fo rc ed  to  re fe re es  by th e  c a rr ie rs  no th in g else  is  
m ean t th an  th a t th e  ca rr ie rs  hav e de cli ne d to  pa y in val id  cl aims.  I t  is  ab su rd  
in  li gh t of  th e fa ct s to  s ay  th a t th e  ca rr ie rs  “f or ce ” mos t of  t h e  ca se s to re fe re es  
whe n in re al it y  th e ov er w he lm in g bu lk  of  them  a re  not m eri to rious cla ims.

In  op po sin g th e co st -s har in g pr op osa l th e  un ions  in  re ali ty  a re  dem on st ra ting  
th a t th ey  do no t w an t a pro vi sion  wh ich  wo uld dis co ur ag e th e til ing an d pr o­
gr es si on  of  inva lid  c lai ms. The y sa y th a t th eir  cl aim s a re  n o t “fr iv ol ous ” m erely  
be ca us e man y ma y invo lve sm all  su m s of  money . (S ta te m en t of  Je ss e Clark , 
p. 8.)  W ith  th is  we ag re e.  A g re a t man y claim s a re  fr iv olo us bu t th e am ou nt  
of  mo ne y im med ia te ly  in  is su e m ay  no t be det er m in at iv e of th is . B ut  if  a cla im  
is  im port an t,  re ga rd le ss  of  th e  am ount inv olv ed, th en  th ere  is  no reas on  wh y 
th e  p art ie s shou ld  be  un w il ling to  pa y a p a rt  of  th e co st of de cidi ng  it.

I f  th e  claim is no t of  su ff ic ient  im po rtan ce  fo r th e un ion to  be w ill ing to  pa y 
p a r t of  th e  re fe re e cost,  th en  why  is  it  im port an t en ou gh  fo r th e Gov ernm en t 
to  as su m e th e en ti re  co st ? T he an sw er  is obvio us.  T he or ga ni za tions pre fe r 
re te n ti on  of  a sy stem  w hi ch  fo s te rs  in dis cr im in at e su bm ission  of cl aim s w ith  
th e co st  bo rne by th e  pu bl ic . N ot hi ng  co uld mor e el oq ue nt ly  be speak th e fa ct  
th a t  a co st -sha ring  pr ov is io n wou ld , ind eed, di sc ou ra ge  th e  in dis cr im in at e su b­
m is sion  o f c lai ms .

T he on ly ot he r i>oint ra is ed  by th e or ga ni za tion s th a t w a rr a n ts  comm ent he re  
is  th a t in  al l ot he r in dust ri es , in cl ud in g th e a ir li ne  in dust ry , w her e re fe re e co sts 
a re  sh are d  by the part ie s th e  de cision s of bo ar ds  a re  su b je ct on ly  to  a  ve ry  
li m it ed  court  rev iew . (T his  ap p ea rs  in Mr. C la rk ’s st a te m en t a t pp.  9 an d 10.) 
I a lr eady  ha ve  disc us se d th e m a tt e r of  the fin al an d bi nd in g eff ect of NR AB  
aw ard s an d po in ted out  that,  th e  nu m be r of su st a in in g  aw ard s su bj ec te d to  
ju d ic ia l review  is  in fini te sim al . Thi s redu ce s th e arg um ent to  th e mea ning less . 
I wou ld  ad d th is  comm ent. N either Mr. C la rk  no r I a re  la w yers : howe ver. I 
am  ad vi se d th a t th e na tu re  and  scope of  ju dic ia l revi ew  o f  aw ard s of  a ir li ne  
sy st em  l>oards of  ad ju st m ent h as  no t bee n de fin iti ve ly  es ta bli sh ed . I m ak e no 
re pre se n ta ti ons to  you r su bc om m it te e in th is  re ga rd . The  im port an t po in t is 
th a t on th e fa ct s be fore  yo u th e  pr op os al  fo r sh ari ng  re fe re e co st s shou ld  st an d 
or fa ll  on  it s own m er it s and no t be subm erge d in  al ie n arg um en ts  wh ich  in 
re a li ty  go to  the qu es tion s pre se n te d  by II .I t. 704, and  w hic h we re  di sc us sed 
e a rl ie r in  th is  s ta tem en t.

The  prov is ions  fo r co st  shari ng  th a t pre vai l in th e a ir li ne  in dust ry  ap pa re ntly  
hav e ex ac tly th e  de si ra ble  ef fe ct  th a t I ha ve  sa id  wo uld re su lt  in  ou r in dust ry  
under a re fe re e co st -s ha ring  pr ov is io n.  The  un io ns  in th a t in dust ry  ce rt ai n ly  
a re  no  la rg er , no r in  co mm an d of  g re a te r re so ur ce s th an  th e  ra il ro ad un ion s. 
In  fa ct,  co lle cti ve  ba rg ai nin g ag re em en ts  ou ts id e th e ra il ro ad  in dust ry  inv olving  
uni on s of  al l siz es  al m ost  un iv ers all y  pr ov ide fo r sh ari ng  th e  co st s of gr ie va nc e 
a rb it ra ti o n . The  B ure au  of  N ational Affai rs  in  it s tr ea ti se  en ti tl ed  “Coll ec tiv e 
B arg ain in g—N eg ot ia tio ns  and  C ontr acts ” rei>orts  w ith re sp ec t to  gr ie va nc e 
a rb it ra ti o n  (5 1: 9)  :

“Exp en se s of a rb it ra ti o n  a re  co ns id er ed  in  83 pe rc en t o f a rb it ra ti o n  clau se s, 
up  sl ig htly  ov er  1957. In  p ra c ti ca ll y  al l of  th es e (96 perc en t)  it  is ag re ed  th a t 
th e  ex pe ns es  of the im part ia l a rb it ra to r a re  to  be sh ar ed . T he re m aini ng  few 
agre em en ts  prov ide th a t th e  lo se r sh al l pa y all—a n appare n t ef fo rt  to di sc ou ra ge  
capri ci ous re fe re nc e of  d is pu te s to  arb it ra ti on . Alm os t a th ir d  of  thes e co st  
pr ov is io ns  ad d th a t ea ch  p a rt y  is  to  pa y it s ow n in ci de nt al  ex pe ns es .”

T he  sh ari ng  of  co st s w or ks  no  hard sh ip  on an yo ne  and ob viou sly  ope ra te s to  
m in im iz e bo th  th e fili ng  of  fr iv olo us cl ai m s an d th e fr iv olo us den ia l of le gi tim at e 
cl ai m s.

A TEMPORARY BRT SUPPLEME NTAL BOARD

I po in te d ou t in  my  ori g in al  te st im on y th a t th e  ba ck log pr ob lem is  in  proc ess 
of  so lu tion w ith re sp ec t to  a ll  org an iz at io ns ex ce pt  th e  B ro th er hood of R ai lr oad  
T ra in m en. Th e on ly  ob ject io n to  my  prop os al  fo r a te m pora ry  su pp lemen ta l 
bo ar d  to  di sp os e of th e  B RT ba ck lo g is  th a t to  sing le  out one un ion wo uld  be 
d is cri m in ato ry  an d som ehow  fo re ig n to  th e gen er al  sc he me of  t h e  Rai lw ay  Lab or  
Act.  F ir st , it  will  be re m em be re d th a t I reco mmen de d th a t th e  BRT an d th e 
c a rr ie rs  mak e fu rt h e r a tt em p ts  to  ag re e on th e  est ab li sh m en t of  a su pp lemen ta l 
bo ar d,  bu t th a t th e su bc om m it te e,  in  effect,  re ta in  ju ri sd ic ti on  so th a t in th e 
ev en t of  a fa il u re  to  re ac h ag re em en t,  a te m por ar y su pp le m en ta l bo ard could  be 
est ab li sh ed  by Co ng ress  to  co ntinue in  ope ra tion  u n ti l th e  BRT ba ck log  is 
el im in at ed .
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This proposal does not single out the Brotherhood of Railroad Trainmen—it 
has singled itself out. Every other organization either has no serious backlog 
problem or the problem is on the road to correction. As to the ill-considered 
charge tha t the proposal is some sort of attempted reprisal,  the facts make it 
plain tha t the BRT backlog has  accumulated over the course of many years and 
has at its root the failure of the organization to screen cases. Exhibit 1 to this  
statem ent contains information which was requested of me by Congressman John 
Bell Williams (Tr. 150-151). It  will he noted from table 1 of t hat  exhibit tha t 
over the period shown, Janua ry 1, 1960, to May 31, 1965, 78.4 percent of the BRT 
claims were denied or dismissed by referees. This compares with a 76.5 percent 
denial ratio  for all Firs t Division awards over the same period. Table 2 shows 
tha t for the same period only 62.8 percent of the Second Division claims were 
denied or dismissed. Table 3 shows a 68.5 percent denial or dismissal ratio on 
the Third Division and, finally, table 4 shows a 72.2-percent ratio  on the Fourth 
Division.

These statis tics demonstrate  that  i t is no accident tha t the Fir st Division has 
the most serious backlog problem and that the largest backlog of all is tha t of the 
Brotherhood of Railroad Trainmen. This backlog took years  to accumulate and  
the responsibility for the excessively high ratio  of invalid claims cannot be la id 
at the ca rrier s’ threshold but must he borne by the organization, regardless of any 
responsibility on the ca rrie rs’ part for rejection of vlaid claims. In my previous 
testimony I explained the reasons for our optimism that  the  backlog of the First 
Division unions, except for the BRT, would soon be brought under control. I 
will not rei>eat this testimony except to call attent ion once more to the results 
achieved by the recently established Firemen’s Supplemental Board. You will 
recall tha t the B.L.F. & E. backlog was second only to that of the BRT. In 
March o f  this year, by agreement, a supplemental board commenced to function, 
its purpose being the  dissipation of the backlog of Firemen’s cases. When I ap­
peared before you on June 9 I stated that  in the short time since i ts creation this 
Supplemental Board had decided 39 cases without referees. Since I testified 
the Board has rendered 16 more awards, also without  a refree. Exhibit 2 shows 
the disposition of the first  55 awards. It will be of in terest to the subcommittee 
to know tha t so fa r th is Board of 2 men has considered 72 cases and expects tha t 
out of this number there will be agreement reached on others in addition to the 
55 already decided.

The results  achieved by the Firemen’s supplemental board show what can 
be accomplished. There is no reason why the same cannot be accomplished 
with the B. of R.T. It is of importance in this connection to recall tha t the 
unions and the carrie rs agree tha t if the backlog could be eliminated, the 
regular Fir st Division of the Board would be able to remain current  (Tr. 68- 
69). This is why we believe a temporary measure such as I have proposed is 
superior to proposals which would permanently subvert the existing grievance 
handling machinery.

I again urge the subcommittee to consider c reation of a temporary Supple­
mental First Division Board to pass on B. of R.T. cases, providing that organi­
zation and the carrier s do not promptly reach an agreement to this effect. 

ADDITIONAL INFORMATION REQUESTED BY THE SUBCOMMITTEE

I have referred previously to the data shown in exhibit 1, consisting of four 
pages, which was requested of me by Congressman John Bell Williams (Tr. 
150-151). The data contained in exhibit 2 was not requested by the subcom­
mittee but is supplementary to information I supplied in my original testimony. 
The significance of the informat ion was explained in the preceding section of 
this statement. Exhibit 3 contains additional information with respect to the 
Fir st Division Adjustment Board awards with which the carr iers  did not com­
ply, as shown in exhibit 1 to my original statement. The additiona l informa­
tion was requested by Congressman John Bell Williams (Tr. 129-122). The 
exhibit  shows the date on which each claim arose, the date  the dispute was 
submitted to the NRAB, the date  the case was docketed by the NRAB and the 
date of the award. In the next to last  column we have indicated the nature of 
each case. This was not shown on exhibit 1 to my ear lier sta tement.

49 -9 96 —65------17
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E x h ib it  1

Report of certain information pertaining to awards rendered from Jan. 1,1960, to 
May 31,1965, inclusive

1S T D IV IS IO N , N A T IO N A L  R A IL R O A D  A D J U S T M E N T  B O A R D

N am e of  o rg an iz at io n  f il in g d is pu te
T o ta l a w ard s  

re nder ed

N u m b er of 
aw ar ds 

den ie d or
di sm isse d

P er ce nta ge 
of  den ie d or  

dis m is se d 
aw ar ds to  

to ta l

(1) (2) (3) (4)

B ro th erh ood  o f R ai lroad  T ra in m e n  _ __________________ 486 381 78 .4
B ro th erh ood  of  L oc om ot iv e E ng in eers  ____ _______ 249 196 78 .7
B ro th erh ood  o f L oc om ot iv e F ir em en  & Engin em en 213 150 70 .4
O rd er  of R ai lw ay  C onduct ors  & B r a k e m e n . . ___ .  . - - 162 114 70 .4
S w it chm en’s U ni on of  N o rt h  A m eri ca___ _______ ___ _____ 23 13 56 .5
M is ce llan eo us ____________  __________________________________ 137 118 86 .1

T o ta l.  ____________________________ _______ _____ ___ 1,2 70 972 76 .5

2D  D IV IS IO N , N A T IO N A L  R A IL R O A D  A D J U S T M E N T  B O A R D

In te rn a ti o n a l B ro th er ho od  of  B o il er m ark er s,  Ir o n  Ship  
B uilde rs , B la ck sm iths,  Fo rg er s & H elp e rs --------------------  . . . 37 30 81.1

B ro th erh ood R ai lw ay  C ar m en  of  A m e r ic a .. -------------------------- 551 330 59 .9
In te rn a ti o n a l B ro th er ho od  o f E le c tr ic a l W ork er s---------------  . . 191 121 63 .4
In te rn a ti o n a l B ro th er ho od  o f F ir em en  & O ilers ______ _ _____ 53 29 54.7
In te rn a ti o n a l Assoc ia tio n of  M ach in is ts ---------------------  . ------- 199 122 61 .3
She et  M et al  W ork er s’ In te rn a ti o n a l A ss oci at io n-----------------  . 66 39 59 .1
T ra n sp o rt  W or ke rs  Union  o f A m e ric a .. . ------------ ------------------ 72 57 79 .2
U n it ed  St ee lw or ke rs  of  A m er ic a------------ ------------------- ----------- 4 3 75 .0
M is ce ll an eo us _______________________________________________ 35 28 80. 0

T o ta l_________________________________________________ 1,2 08 759 62 .8

3D  D IV IS IO N , N A T IO N A L  R A IL R O A D  A D J U S T M E N T  B O A R D

A m er ic an  T ra in  D is pa tc her s A ss oci at io n-------------------------------- 105 82 78 .1
B ro th erh ood o f M ai nte nan ce  of  W ay  E m plo yee s--------------------
B ro th erh ood of R ai lw ay  & S te am sh ip  C le rk s,  F re ig h t

618 411 66 .5

H an dle rs , Ex pr es s & S ta ti on  E m p lo y ees ............ ............... ......... 1,0 83 768 70 .9
B ro th erh ood  of R ai lrao d S ig nal m en ------------------------------ --------- 463 338 73 .0
B ro th erh ood of R ai lroa d T ra in m e n -------- ----------------  ----- -- 25 12 48 .0
B ro th erh ood of Slee ping  C ar P o r t e r s . . -------------------- --------
H o te l & R est au ra n t Em pl oy ee s & B art enders  In te rn a ti o n a l

78 57 73 .1

Uni on  . .  ___________________________________ 158 140 88 .6
O rd er  of R ai lw ay  C onduct ors  & B ra k e m e n __________________
T ra nsp o rt a ti on -C om m un ic ati on  E m plo yee s U ni on  (fo rm er

121 56 46 .3

th e  O rd er  of  R ai lroad  T e le g ra phe rs )__________ ____ _______ 881 551 62. 5

U n it e d  T ra nsp o rt  Se rv ice E m p lo y ees________________________ 19 15 78 .9
M is ce ll an eo us___ _______ ____________________________________ 3 3 100. 0

T o ta l........................................ .......................................................... 3,5 54 2,433 68 .5

4T H  D IV IS IO N , N A T IO N A L  R A IL R O A D  A D J U S T M E N T  B O A R D

B ro th er ho od of  R ai lroa d T ra in m e n __________________________
R ai lr oa 1 Y ar dm as te rs  o f A m er ic a-------------------------------------------
R ai lroad  Y ar dm as te rs  of N o rt h  A m er ic a,  I n c ...................... .........
S w it chm en’s Union  of  N ort h  A m eri ca_______________________
A m er ic an  R ai lw ay  Sup er vi so rs  A ss oci at io n__________________
R ai lw ay  Em pl oy ee s’ D ep art m en t,  A F L -C IO _______________
R ail w ay  P atr o lm en 's  I n te rn a ti o n a l U n io n___________________
L ig h te r C ap ta in s ’ U ni on , IL A ______________________________
In te rn a ti ona l O rg an izat io n of  M aste rs , M ate s  & P il o ts _______
B ro th erh ood of  Sleep ing C ar P o rte rs____ ____________________
H ote l A R est au ra n t Em pl oy ee s & B art enders  In te rn ati ona l

U n io n ____________________________________________________
M is ce ll an eo us_______________________________________________

31
122

12
2

81
6

61
10
4
8

8
51

29
75
12

1
46

5<r
9
4
7

6 
45

93 .5
61 .5  

100.0
50 .0
56 .8
83 .3
77 .0
90 .0

100.00
87 .5

75 .0
88 .2

T o ta l 396 2S6 72 .2
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Exhib it  2

1st divis ion supplemental board (B. of  L.F. & E. claims only) , Mar. 1, 1965, 
to June 15, 1965

Cla im s de nie d___________________________________________________________  39
Cla im s di sm is se d___
C la im s su s ta in ed____
C la im s comp romi sed.

T o ta l---------------------------------------------------------------------------------------------- 55
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Mr. Staggers. I s Mr. Clark here? Would you take the stand, sir? 
I understand you wish to give a statement.

Mr. Clark. Yes.
Mr. Staggers. All righ t, sir ; if you will just take the stand there 

and proceed. Give your name and your association and i f you wish to 
file your statement, you may, and give an oral statement. We will try 
to go through.

Mr. Clark. Mr. Chairman , my statement is ra the r brief, so I  don’t 
thin k it will take very long.

Mr. Staggers. All rig ht, go ahead.

STATEMENT OF JESSE CLARK, PRES IDENT, BROTHERHOOD OF
RAILROAD SIGNALMEN, ON BEHALF OF R AILWAY LABOR EXEC­
UTIVES ’ ASSOCIATION

Mr. Clark. Mr. Chairman and members of the committee, my name 
is Jesse Clark. I am presiden t of the Brotherhood of Railroad S ignal­
men and appear here today on behalf of Railway Labor Executives’ 
Association and its 22 railway labor organization affiliates. Our ini­
tial  testimony in support o f II .R. 704 was presented to your  committee 
by Mr. Harold C. Crotty who is unable to be here  today because of 
prior commitments which could not be rescheduled.

It  is my understanding tha t the purpose of today’s proceedings is 
not the presentation of a rebuttal to the testimony offered by the car­
riers which I am sure time would not permit, but, rathe r, to receive 
our views with respect to the recommendations of Mr. J. E. Wolfe as 
to how the Railway Labor Act might be amended to eliminate some 
of the problems to which H.R. 704 is directed.

Mr. Crot ty’s testimony outlined  our reasons for seeking the enact­
ment of H.R.  704 and Mr. W olfe’s testimony gave the  carriers’ reasons 
for thei r opposition to the  bill. In addition, however, Mr. Wolfe sug­
gested certain types  of amendments in lieu of those proposed in H.R. 
704, if the Congress should conclude t ha t amendments are necessary 
or desirable. It  is to these suggestions that  I will direct  my testimony.

Before doing so, however, I th ink I  should point out that while II.R. 
701, H.R. 704, and H.R. 706 all relate to the procedure for  the handling 
of minor disputes through the medium of the National Railroad Ad­
justment Board, the problems to which they are directed are different.

H.R. 704 and H.R. 706 are designed primarily to expedite the  proce­
dures before the Board so as to reduce the backlog of cases pending 
before the various divisions and to reduce o r eliminate the delay in 
obtain ing awards. H.R. 704, on the other hand, is concerned not so 
much with the delays in the Board’s procedures as with the effect of 
an award a fter it is rendered and the methods of  its enforcement.

In  substance H.R. 704, toge ther with the amendment submitted by 
Congressman Williams, would give the awards and orders of the Board 
that  degree of finality customarily accorded awards of arbit ration 
boards, namely, tha t they would be subject to review only with  regard 
to jurisdictional or procedural defects. This, of course, indirectly  
would expedite the disposition of those disputes in tha t it would 
eliminate their being dragged out in the courts aft er having been 
decided by the Board.
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The testimony offered on behalf of the carrier s with respect to H.R. 
704, while opposing any change in the present statuto ry procedure with 
respect to enforcement of awards of the Adjustment Board, in effect 
admits the injustice of allowing the carriers to obtain judicial review 
of awards while denying the same right  to employees.

But the only solution offered by the carriers  is the  grudging conces­
sion th at if Congress “should decide that both sides would have the 
righ t to judicial review, I think  the carriers would be forced to 
accept.”—testimony of J. E. Wolfe.

Superficially it might appear tha t this proposal of the carriers would 
place both parties on a n equal basis and eliminate an exis ting inequity. 
I^ut the fairness of the proposal is more apparent than real, and it 
would in fact aggravate  the present failure of the Board to achieve the 
objectives for which i t was created.

It  must be remembered that  substantia lly all of the disputes con­
sidered by the Adjus tment  Board are brought before it by the em­
ployees. A carrier needs no help from the Board or the courts in orde r 
to give effect to its own contentions as to the p roper interpretat ion and 
application of agreements.

As the employer, it does the hiring and firing, i t places men on thei r 
work assignments, it computes and pays their wages, it determines who 
shall be furloughed or recalled in fluctuations of  business, and gener­
ally administers the labor agreements as it sees fit. If  the employees 
believe tha t the ir rights have been violated the  burden is upon them in 
every instance to establish the violation.

The Adjus tment Board  was intended to provide an inexpensive un ­
complicated and speedy method of hand ling and disposing of these 
claims of employees.

These objectives have been great ly frustra ted by the judicially  de­
veloped system of allowing carr iers to have a complete review de novo, 
on the merits, in suits brought to enforce awards of the Board.

In  many instances, claims resulting in favorable awards are aban­
doned by the employees, in the face of carrier  refusal to comply, rather 
than to undertake the burden of protracted l itigation. The individual 
employees, and often the smaller labor organizations, simply do not 
have the financial means to li tigate these matte rs through the Federal 
court system.

The carriers, on the  other hand, mainta in full time investigative 
and legal staffs, trained in these matters and capable of handling  them 
at little expense. Thus , in any court proceeding, but particularly in a 
full, de novo tria l on th e merits, without limi tation  as to the amount of 
evidence or testimony to be introduced, and irrespective of whether  
it was ever presented to or considered by the Board, the employees 
have an inherent disadvantage.

In  this connection, I  might mention tha t while the act provides for  
payment of a “reasonable” attorney fee for  the employees, as Mr. 
Wolfe stated, such fee is payable only i f they shall ultimately prevail 
in the litigation. Before filing suit, therefore, they must be prepared to  
assume the risk of being faced with substantia l legal expenses if they 
lose.

Having in mind these considerations with respect to the burdens 
faced by employees in actions to enforce favorable  awards, it is clear  
tha t the carriers’ offer to afford them the rig ht review unfavorable,
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or denial, awards is largely illusory. Presumably, the chance of suc­
ceeding in such a suit would be substan tially less than  in a case brought 
to enforce a claim which the Board  had already found to be valid.

Moreover, in all probability the  result of a successful suit  to chal­
lenge the Board ’s denial of an employee’s claim would simply be a 
judgment of the court remanding the dispute for reconsideration by 
the Board, afte r which the employees might be faced with the prospect 
of more litigation afte r issuances of a second award by the Board, 
whether it  be favorable or unfavorab le.

As I stated earlier, the carriers’ proposal would not only fail to afford 
the employees any substantial relie f from the impossible situation in 
which court decision inte rpre ting  the present act have placed them, 
but it  would result in an even greater  frustration of the objectives which 
the adjustment Board machinery was designed to accomplish.

In  numerous recent opinions, involving the rail roads  as well as gen­
eral indust ry, the Supreme Court has recognized the congressional 
policy favoring final and b inding arbit ration of d isputes a rising  out of 
the interpreta tion of collective barga ining agreements.

Speaking with respect to minor disputes in the railway labor field, 
the court has recognized what i t called—
the  superseding purpose of the Rai lway Labor  Act to establish a system of com­
pulsory a rb itrati on  foi' this type of  dispu te.1

The carrier s’ proposal to make a ll awards of the Adjustment Board 
subject to a complete judicial review de novo on the meri ts is the com­
plete opposite of a system of final and binding compulsory arbitra tion.

The objective of speedy settlement of these disputes, the  desirabil ity 
of which has been recognized in the  carrie rs’ testimony here, would be 
fur ther th warted by extension of the area of judicial review of Board 
awards. And, as I have pointed out, the exjiense of hand ling these 
so-called minor disputes would be greatly increased.

One of the principal purposes of having a specialized board com­
posed of management and labor representatives to determine these 
disputes, is to obtain the benefit of the  expert knowledge of those rep­
resentatives in the field of railroad labor relations, and th eir practical 
experience in an industry whose operations and problems are unique 
and different  from those of industry  generally.

Custom and usage, as much as the written language of formal con­
tracts , is frequently determinative of disputes and grievances in the 
labor relations field. But if the decisions of a tribuna l of this sort are 
to be completely subject to reversal on the merits, by judges having 
no acquaintance with the peculiar and often intrica te problems in­
volved, the experience and knowledge of the members of the Board 
will be wasted.

The carriers’ testimony before thi s committee has  also strongly en­
dorsed the objective of unifo rmity of interp retation of collective 
bargainin g agreements througho ut the industry. This objective, too, 
would be completely defeated by submitting questions of  inte rpre ta­
tion of these agreements, for ultim ate decision, not to one board of 
experts, bu t to many Federal judges  throughout the land.

For the reasons that I have outlined,  I think it is overwhelmingly 
apparen t that the suggestions of the carriers not only would fail to

» Brotherhood, of  L.  E. V. Mrssour i-Ka nsae -T. R . Co., 363 U.S. 528, 531.
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remedy the inequities and inadequacies of the statutory grievance 
machinery which have developed as a result of judicial interpreta tion 
of the present Railway Labor Act, but would in fact aggravate  those 
failings.

If  the objectives of speedy, fair, and simplified handling and settle­
ment of contract claims and grievances in this industry are to be 
achieved, it will be done by reducing to a minimum, rathe r than  by 
expanding, the role of the courts in the field.

Another of Mr. Wolfe ’s suggestions was to amend section 3 of the 
act to require tha t referee fees and referee expenses be shared equally 
by the parties and tha t they no longer be paid by the Government 
throu gh the National Mediation Board.

While this proposal is directed primarily to the provision of H R. 
701 and H.R. 706 and purpo rtedly releates ito a reduction in the work­
load of the  Board and its backlog of cases, i t also, at least indirectly, 
involves the question of judicial  review.

The alleged basis for  the recommendation is that it would discourage 
the filing of “frivolous” claims and conform the procedure for the 
settlement of this  type o f d ispute in the railroad industry  to t hat  pre ­
vailing  in “every other industry.”

I cannot believe tha t the carriers seriously believe tha t such an 
amendment would be eithe r workable or equitable.

Apparently the carr iers ’ idea as to what, constitu tes a “frivolous”- 
claim is one that  cost “up to $250 to dispose of and which involves $5 
or $10.”

Now, Mr. Wolfe  knows, or should know, tha t the amount of money 
involved in a claim may or  may not be important. The disputes which 
are submitted to the Board  involve the interpretation and application 
of agreements and such is the Board’s jurisdiction. The primary  ob­
jective of the employees in submitting cases to the Board is to require 
the carrie r to comply with  the provisions of its collective bargaining 
agreement.

Whether the claim involves $1, thousands of dollars or no dollars, 
the  Board is the only tribunal to which the employees may go to obtain 
a decision as to  their rights. It  is the  only medium through which 
it can prevent a carr ier from violating its agreements with impunity.

If  employees do no t object when they believe t ha t their  agreement 
is being violated and do not submit such d ispute to the Board, they 
are accused of acquiescing in the car riers’ interp retation of the agree­
ment if  a similar violation is later asserted.

Thus, by the very natu re of things, the  employees’ claims, forced to 
the Board if agreement cannot be reached on the meaning of their 
contracts  and their  claims, regardless of the amount of money involved, 
are not frivolous.

This being so, what does Mr. Wolfe’s suggestion mean to the em­
ployees? It  means that they would share the fees and expenses of a 
referee who could not finally dispose of these disputes in favor of the 
employees. If  the decision is against the employees, they have lost 
the ir case—they are through.

If  the award is in the ir favor, the carr ier can ignore it unless the 
employees sta rt all over again in the courts and seek another affirma­
tive decision. In this, heads you win, tails I  lose, situation it would be
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entirely  inequitable to expect the employees to share the cost of 
referees.

Mr. Wolfe also suggests that  the railroads and the employee organi­
zations are the beneficiaries of a situation which exists in no other 
industry. lie states that in every other industry, of which he has 
knowledge, the parties  share the cost of disposing of this type of 
dispute which, he says, has a tendency to keep the  fil ing of so-called 
frivolous claims to a minimum. lie points to the airline indust ry 
as an example.

What he does not say is tha t in other industries, including the air ­
line industry, these disputes are submitted to boards whose decisions 
are final and binding on both parties, are subject to review by the 
courts only on the very limited grounds upon which a rbitration  boards 
may be reviewed and are not reviewable on the merits.

It  is not my understanding that the carrie rs have indicated any 
willingness to give such effect to awards of the Nat ional Railroad Ad­
justment Board. Mr. "Wolfe’s testimony clearly indicates tha t they 
would not.

Fina lly, I say in all sincerity tha t this proposal would place an 
excessive, unwarran ted and unequal financial burden on the employee 
organizations. The cost spread among the several hundred railroads 
would be insignificant to them but to the few railway labor organiza­
tions involved, and especially the smaller ones, the cost would be op­
pressive and disproportionate to the benefits involved.

Fo r the reasons which I  have stated, it is our view tha t Mr. "Wolfe’s 
suggestion tha t the fees and expenses of referees be shared equally 
by the carriers and the employee organizations not only would fail to 
accomplish the results which he contemplates bu t would be most in­
equitable and burdensome to theemplovee organizations.

The other suggestion made by Mr. Wolfe to amend section 3 of the  
act was to create a Supplemental First  Division Board to handle only 
those disputes which involve the Brotherhood of Railroad Trainmen. 
This has been discussed this morning by Mr. Chesser.

I must say, however, th at I cannot believe that Congress would give 
serious consideration to this type of discrimination against  a single 
railway labor organization.

In  conclusion. I wish to say tha t the Railway Labor Executives’ 
Association reaffirms its initia l position with respect to the need for 
the enactment of H.R. 704 with an amendment designed to achieve 
the purpose of the one submitted by Congressman Williams.

Mr. Staggers. Mr. Pickle, any questions?
Mr. P ickle. I th ink not, Mr. Chairman.
Mr. Staggers. Mr. Devine ?
Mr. Devine. I just have one very brief comment, Mr. Chairman. I 

notice on page 4 of your s tatement, in which you are ta lking about the 
possibility of running  up legal expenses i f they fail. Have lawyers 
abandoned the practice of contingent fees like they used to have back 
when I  practiced law?

I mean, if you are successful, you share in the fees, but if you are 
not successful, you take your chances ?

Mr. Clark. Not to  my knowledge of this have they abandoned it, 
no.

Air. Staggers. Thank you very much, Air. Clark.
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Mr. Clark. Mr. Chairman, may I  just please take this opportunity 
to tha nk the committee fo r your  kindness and indulgence and I  app re­
ciate the opportun ity of appearing before you and expressing our 
views.

Mr. Staggers. Well, we are glad to have you, and we want everyone 
who has any views on it to give them, and for that reason, we are 
looking forward to your transmitt ing your written statement to the 
committee.

The record will be held open fo r 5 legislative days fo r that purpose, 
and you may submit them during  that time.

This  does complete the hearings on these bills, and  a fter  the record 
is closed, we will have an executive session to determine what, if any­
thing, will then be the action of the committee.

Thank you.
Mr. Clark. Thank you very kindly, Mr. Chairman.
Mr. Staggers. I might say this that  I  have some papers th at are to 

go in to the record here, tha t are submitted by the switchmen’s union. 
These will be considered in the record, as submitted.

(The  document referred to  follows:)
Switchmen’s Union of North America,

Buffa lo, N.Y.,  June 14, 1965.
Hon. Harley O. Staggers,
Subcommittee of Tra nspo rtation and  Education , Inte rstate  and Foreign Commerce 

Committee, House Office Building, Washington, D.C.
Dear Sir : As a member of the RLEA and pres iden t of the  Switchmen’s Union

of Nor th America, I urge you and  y our committee  to pass favo rably on H.R. 701 
and H.R. 704.

Our membership desp erat ely needs the benefit of this legislation contained in 
each  of these bills.

Th is legisla tion is necessa ry and  essential to remove the  pre sen t inequity which 
makes all awards denying an employee’s claim final and  binding while the awa rds 
which  sustain an employee’s c laim when money is involved a re not binding on the 
ca rrier.  The employee’s only recourse in an award  of money is to have his case 
tri ed  a second time by an appeal through Federal court.

This legislation is also e ssential in o rder  to e liminate  th e larg e backlog of cases 
pending before at  least, one divis ion of the National Rai lroad Adjus tment  Board  
by providing  for  a more expedited  means for disposit ion of grievances and  claims. 
Expeditious handl ing of g rievances and claims is a  most essenti al element of the 
collective bargaining procedure.

We aga in urge your committe e to give favorably con side ration to this  legisla tion 
(H.R. 701 and H.R. 704).

We respec tfully request and will apprecia te your  reading thi s let ter  into the 
record and making same a pa rt  of th e perm anen t record on this  legislation. 

Respectfully yours, Neil P. Speirs, President.

Mr. Staggers. The committee is adjourned.
(The following material was submitted for the  record:)

Arizona State Legislative Board,
Railway Brotherhoods. 
Phoenix, Ariz ., May 2.'i, 1965.

Hon. Oren Harris,
Chairman, House Inters tat e and Foreign Commerce Comm ittee, House of Repre­

senta tives , Washington, D.C.
Dear Representative Harris : In recent months Chief  Jus tice Lorna Lock- 

wood sta ted  tha t we need more  judges  to cope with  the exploding needs. Judge 
Yale McFate appointed two more judges. The tren d thro ughout  the country 
today is to have more and hig her  paid judges  to handle some of the civil cases 
which were handed  down from the  1929 model A Ford  e ra.
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The  br ot he rh oo ds  ha ve  a  s im il a r prob lem . W e ha ve  a ba ck log of  gr ie va nc es  

da ti ng  from  8 to 25 ye ar s.  In  th e  past  th e 1926 R ai lw ay  L ab or Ac t has  been  
am en de d,  but th e br ot he rh oo ds  fe el  th a t it  ne ed s st il l fu r th e r am en dm en ts .

H.R.  701 pr ov ides  fo r th e es ta b li sh m ent of sp ec ia l bo ar ds . The  man ag em en t 
an d th e br ot he rh oo ds  co uld w or k ou t em ployer- em plo yee prob lems. Thi s will  
el im in ate  th e  7- t o  9- ye ar  w ait in g  pe riod  be fo re  an  em ploy ee  has  h is  ca se  hear d  
be fo re  th e  adju st m en t bo ar d,  as  is  now the case.

II .R . 706 pr ov ides  th a t mo ne y aw ard s wi ll al so  be final an d bin ding . Th e 
ca rr ie rs  ha ve  take n ad van ta ge of  th is  p a rt  of  th e act  an d re fu se d to pa y aw ard s 
of  an y con seq uence. Th e on ly  re co urs e ope n to th e em ploy ee  is  to  tr y  th e ca se  
ag ai n  o n it s  m er its th ro ug h th e lo ng  con ju ga te d co ur ts .

How ev er , in the i>ast th e S an ta  F e  R ai lroa d has  se t up  sp ec ia l bo ards  by th e  
re ques t of  th e  em plo yee s. T hi s is  not  a  ta xpay er bu rd en .

You r s upport  of t he se  t wo bi lls w ou ld  be g re at ly  a pp re ci at ed .
Sinc er ely yours,

E dw in  A. B erg,
Assis tant Legislative Representative, Brotherhood o f Railroad Trainmen.

A me ric an  F ederation op Labor and 
Congress op I ndustri al  Org an iza tio ns ,

Washington, D.C., June 14, 1965.
Ho n. H arle y O. Staggers,
Chairman, Subcommittee on Transportation and Aeronautics, Committee on 

Inter state and Foreign Commerce, U.S. House of Representatives, Wash­
ington, D.C.

D ear Mr. Cha ir man . In  co nn ec tio n w ith  th e hea ri ngs of  your subc om mitt ee  
on  II .R . 701 an d II. R.  704, I w ish to  ex pr es s th e su ppor t of th e  A FL-C IO  fo r 
th is  le gi sl at io n to  en ab le  th e  N ational Rai lroa d A dju st m en t B oar d to  op er at e 
mor e ef fecti ve ly  an d more ra p id ly  in  ha nd ling  dis pute s be tw ee n carr ie rs  an d 
th e ir  em ploy ee s which  grew  ou t of gr ieva nc es  or  ou t of  th e  in te rp re ta ti on  an d 
appl ic at io n of  a gr ee m en ts  co nc er ni ng  ra te s of pay, ru le s, an d w or ki ng  con di tio ns .

In  vie w of  th e trem en do us  ba ck log of  ca se s now pe nd in g be fo re  the N at io na l 
R ai lr oad  A dj ust m en t Boa rd , in vi ew  of  the lon g de lay— ra ngin g up to 9 yea rs — 
in  pr oc es sing  th e gr ie va nc e cl ai m s of  ra il ro ad w or ke rs , we  be lie ve  en ac tm en t 
of  H.R . 701 an d H.R.  704 is fu lly  ju st if ie d.

The re fo re , we  su bs cr ibe to  th e te st im on y on H.R. 701 an d H .R . 704 pr es en ted 
to  yo ur  su bc om m itt ee  on beh al f of  th e  Rai lw ay  Lab or  E xec utives ’ Assoc ia tio n 
by  H aro ld  C. Cro tty , pre si den t o f th e  Bro ther ho od  of  M ai nt en an ce  of  Way  
Em ploy ee s an d ch ai rm an  of  th e RLEA  Co mm ittee  on th e R ai lw ay  Lab or  Act. 
and  by Al IL  Ch esser, na ti onal le gis la ti ve re pre se n ta ti ve of th e B ro th er ho od  of  
R ail ro ad  Tra in m en .

Mr . C ha irm an , I re sp ec tful ly  r equest  t h a t th is  l e tt e r be incl ud ed  in th e reco rd  of 
hea ri ngs by  y ou r su bc om mitt ee  on H .R . 701 a nd  H.R. 704.

Sinc er ely yo urs,
Andrew J.  B ie mille r,

Director, Department o f Legislation.

Unit ed  Air  L in es ,
Chicago, III., June 18, 1965.

Ho n. H arley O. Staggers,
Chairman, Subcommittee on Transportation and Aeronautics, Committee on 

Inter state and Foreign Commerce, U.S. House o f Representatives, Washing­
ton, D.C.

D ear Cong ressma n Staggers : On Ju n e  9,1965 , a t th e heari ng  h eld be fo re  y ou r 
su bc om m it te e on H.R. 701, H.R . 704, an d H.R . 706 to  am en d th e R ai lw ay  Lab or  
Ac t, you in vi te d su gg es tio ns  from  a ir  ca rr ie rs  fo r o th er  am en dm en ts  of  th e  R ail ­
w ay  Lab or  Act  wh ich  thos e c a rr ie rs  m ig ht deem ad vi sa bl e.  R ep re se n ta ti ves of 
U ni te d A ir  Li ne s were pr es en t a t th e  he ar in g,  an d we  appre cia te  th e  o pp or tu ni ty  
to  ex pr es s ou r views.

T it le  I I  of  th e ac t mad e al l pro vi si ons  of  ti tl e  I of  th e ac t,  w ith  th e ex ce pt ion 
of  th os e re la ti ng  to th e N at io nal  R ail ro ad  A dj us tm en t Boa rd , ap pl ic ab le  to  th e 
a ir  carr ie rs . The  am en dm en ts  w hi ch  we sugg es t are  confi ned to  ti tl e  II , which  
do es  no t ap pl y to  ra il  carr ie rs . T he co lle cti ve  bar gain in g  h is to ry  of  th e ra il -
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ro ad s di ffer s su bst an ti al ly  fr om  a ir li ne  ex pe rie nc e an d i t  is  our feel ing th a t in 
a  nu m be r of  r es pe ct s th is  h is to ry  and ex pe rie nc e a re  in ap pl ic ab le  an d in ap pr o­
p ri a te  to th e  a ir li ne in du st ry . W e feel th a t in  som e, bu t no t al l,  re sp ec ts  ai rl in e 
ex pe ri en ce  is more in  ac co rd  w it h  Amer ican  in dust ry  ge ner al ly  th an  w ith  th e 
ra il ro ad  in dust ry  spe cif ica lly . W hi le  we  could  no t in  th e  sh o rt  i>eriod of lim e 
av ail ab le  to  us  fu lly  pre pare  ou r sugg es tio ns , we  feel th a t th e re  a re  th re e m aj or 
a re as in whic h th e re gu la tion  of  a ir  ca rr ie r m an ag em en t- labo r re la tion s shou ld  
be  bro ught in ac co rd  w ith th e  po lic ie s an d pr ac tice s es ta bli sh ed  by an d fol low ed 
under th e Lab or  M an ag em en t R ela tions Act ra th e r th an  ti tl e  I of  th e Rai lw ay  
L abor Act.

F ir s t,  we be lieve  th a t su per vis ors  an d oth er  mem be rs  of  an  a ir  ca rr ie r’s m an ­
ag em en t shou ld  be ex clud ed  fr om  co ve rage  of  ti tl e  I I  of  th e  R ai lw ay  La bo r Act . 
The se  ex clus ions  wo uld  co nf or m  to th e nat io nal  lab oi ' po lic y ex pr es se d in th e 
L abo r Man ag em en t R el at io ns  Act.  Mo reo ver, in an  in dust ry  in wh ich  sa fe ty  of 
oper at io n  is so cr it ic al  to  th e  pu bl ic  in te re st , we  th in k th a t it  fol low s th a t su ­
per vis ory  an d m an ag er ia l em ploy ee s shou ld  no t be plac ed  in a  po si tio n whe re  
po ss ib le  co nf lic ts of in te re st  m ay  a ri se .

Se cond ly,  an  a ir  ca rr ie r an d any la bor org an iz at io ns cl ai m in g an  in te re st  in  
th e scope of  the barg ai ni ng u n it  sh ou ld  be af fo rded  th e ri gh t to  b e he ar d on such  
qu es tio n.  Bo th  the N at io na l M ed ia tion  Boa rd  an d th e  Su pr em e Cou rt,  howe ver, 
ha ve  he ld  th a t by  vi rt ue  of se ct io n 2, Nin th , of  th e  R ai lw ay  Lab or  Act  a ca rr ie r 
is no t a part y  in in te re st  an d has no  st an din g to  be  he ar d w ith re sp ec t to ap ­
p ro p ri a te  ba rg ai ni ng u n it s ; i.e. , th e  log ica l gr ou pi ng  of  em ploy ee s fo r co lle cti ve  
ba rg ai nin g. Th e mem be rs of  th e  su bc om mitt ee  wi ll re ca ll  th e fligh t en gine er  
s tr ik e  on six m aj or a ir  c a rr ie rs  in  Jan u a ry  lfMJl which  aro se  from  a de te rm in a­
tion  by  th e  N at iona l M ed ia tio n B oa rd  of th e scope of a  co lle ct ive bar ga in in g 
un it . Ob vio usl y, how  em ploy ees a re  grou pe d fo r co lle cti ve  bar gai nin g pu rpos es  
has  a d ir ec t an d im m ed ia te  ef fect on th e op er at io ns  of  an  a ir  carr ie r.  F u rt her,  
in  m an y re sp ec ts  o nly th e c a rr ie r has th e in fo rm at io n ess en tial  to  th e de te rm in a­
tion  of  an  ap pro pri at e co lle ct iv e bar gai ni ng un it . W e reco gn ize th e em plo yee’s 
ri g h t to  choose  or  no t to  ch oo se  a co lle cti ve  bar gai n in g re pre se n ta ti ve free  fro m 
any in te rf ere nce  by a carr ie r.  W e do feel , ho wev er , th a t,  in  a m att er wh ich  so 
v it a ll y  af fect s th e oj ie ra tion s of th e  carr ie rs  fo r inde fin ite  an d len gt hy  pe rio ds  
of tim e,  th e  a ir  carr ie rs  af fe ct ed  shou ld  ha ve  th e same ri g h t to  pr es en t th eir  
vi ew s on th e ap pro pri at e co llec tive  ba rg ai nin g un it  th a t em ploy ers in in dust ry  
ge ner al ly  ha ve . Und er  th e  L ab or M an ag em en t R el at io ns  Ac t, th e em ploy er is a 
part y  in  in te re st  du ring  th e  N LRB de te rm in at io n of  th e scope of the ba rg ai ni ng  
u n it . Ther e see ms  to be no  lo gi ca l re as on  fo r fa il in g to  ac co rd  th e ai rl in es  sim i­
la r  co ns id er at io n espe ciall y in vi ew  of  th e ra pid  tech no lo gi ca l ch an ge  wh ich  is 
ch ara c te ri st ic  o f the a ir li ne  b us in es s.

T hird ly , we  th in k Con gres s sh ou ld  ass ure  th a t a ir li ne  em ploy ees ha ve  the 
ri gh t,  whe n an  elec tio n is co nd uc te d by  t he N at io na l M ed ia tion  Boa rd , to ex pr es s 
af fi rm at iv ely on a  ba llot w heth er or no t th ey  des ir e to  be  re pr es en te d.  Th e 
N ational Med ia tio n Boa rd , ho wev er , has  he ld  th a t a re pre se n ta ti on  ele ct ion is 
fo r th e  pu rjx ise  of  el ec tin g a re p re se n ta ti ve ra th e r th an  fo r th e  pu rpos e of  a l­
lo w in g em plo yees to  de cide  w heth er or  no t th ey  w ish a co lle ct ive bar ga in in g re p­
re se n ta ti ve. As a re su lt,  th e  M ed ia tion  Boa rd  us es  a fo rm  of  b al lo t th a t doe s no t 
al lo w  an  em plo yee to  vo te  fo r no  un ion.  The  M ed ia tio n B oard ’s th eo ry  of the 
pu rp ose  of  an  ele ct ion may  be  co ns on an t w ith  th e h is to ry  of ra il ro ad labo r- 
m an ag em en t re la tion s in which , sinc e pri or to  th e pa ss ag e of  ti tl e  I, th er e ha ve  
be en  no  siza bl e grou ps  of  em ploy ee s wh o a re  no t re pre se nte d by a la bo r or ga ni ­
za tion . In  th e a ir li ne  in dust ry , ho wev er , la rg e gr ou ps  of  em plo yees ha ve  no t 
fe lt  th e  ne ce ss itv  fo r un ion re pre se n ta ti on  al th ou gh  th e a ir li nes ha ve  bee n un de r 
th e  R ai lw ay  Lab or  Ac t sinc e 1936. A t Uni ted A ir  Line s, fo r ex am ple, ap pr ox i­
m at el y 47 pe rc en t of U nited ’s 33.000 em plo yees a re  not re pre se nte d. O ther  c a r­
ri e rs  si m il ar ly  ha ve  la rg e num ber s of  unr ep re se nt ed  em ployees. Ac cording ly,  it  
wou ld  see m mu ch more in  ac co rd  w ith th e nat io nal  la bo r po lic y fo r elec tio ns  of 
a ir  c a rr ie r em plo yees to  fo llo w a pr oc ed ur e si m il ar to  th e  on e fol low ed by the 
N at io na l Lab or  R el at io ns  B oar d  in  whic h th e em ployee  has  a ri g h t aff irm ati ve ly  
to  exp re ss  h is  d es ire to  re m ai n unre pr es en te d.

W e w ish ag ai n to  ex pr es s o u r appr ec ia tion fo r your in v it a ti on  to  ex pr es s ou r
vi ew s on ch an ge s in th e R ai lw ay  L abor A ct. 

Very tr u ly  yo urs, Cha rles  M. Mason,
Senior Vice President,  Personnel.
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Brotherhood of R ailroad T rainmen,

Was/itnfi'fon, D.C., June 18,1965.
Hon.  Harley O. Staggers,
Chairman, Subcommittee on Tran sportat ion and Aeronaut ics of  the Int ersta te 

and Foreign Commerce Com mittee , House of Represen tatives.
Dear Congressman : Upon conclus ion of the hear ings  before you r subcommit­

tee on Jun e 15, you informed us we had the privilege of adding a fu rth er  wri tten 
sta tem ent , if we so desired, and I am takin g the  libe rty of exerc ising th at  
privil ege to call to your  at ten tion the following:

Witnesses  on behalf  of the  rai lroads , both orally and in wr itten  statements, 
expressed opposition to H.R. 704 which , if passed in its proposed form, would 
make all awards of the divisions of the  NRAB final and  binding on both part ies.  
Your fam iliari ty with  the evidence introduced makes it unne cessary for me to 
discuss it  and  I will confine th is wri ting  to pre par ation of our fu rth er  
evidence.

It  is a ma tte r of record th at  some of the Nation ’s larges t car rie rs have 
negotiated agreements with  the Brotherhood of Rai lroad Tra inmen esta blish­
ing specia l boards  and in them, have incorpora ted language iden tica l in effect 
with  th at  in proposed H.R. 704. I am direc ting pa rti cu lar attention to such 
agre ements with  the following rai lro ads :
1. Atchison Topeka & Santa Fe (E as tern  & Western Lin es) . (April 19, 1955).
2. New York Central (Western  Lines).  (March 29, 1961).
3. Southern Pacific Co. (Pacif ic Lin es) . (September 3, 1952).
4. New York, Chicago & S t Louis  (Wheeling & Lake  Er ie Distri ct ). (Oc­

tober 23, 1963).
5. Read ing Co. (April 19, 1962).
6. Erie -Lackawanna  Rail road . (August 21, 1961).
7. Pit tsb urg h and Lake Erie Railroad.  (Ja nuary 13, 1965).

For  the  sake  of brevity, I sha ll confine this  presen tation to exce rpting the  
pertin ent  language from each agree ment;  tlu»y are-xf^om 2 to 5 pages long 
in the ir ent ire ty and this is being done wif&̂ tlie-’ fljJsk /r^inding  that  if your 
comm ittee so desires, we will furni sh the  complete co pi ed of \a ch  agreement  for  
you r record. A

While specific reference is being nnuAeHo seven agreement^, thi s is not all 
of them but  should be sufficient to m ake our point and the quoiod excerpts which 
follow will be numbered to corre spond fv ith  the agre ement ffb^i  which taken  as 
liste d above.

1. Pa rag rap h J  reads  in p ar t:  \  ‘ . y
“* * * Such findings and aw ard  shall lie in w ri ti ng /m u  a copy shall  be 

furnis hed the  respect ive partie s to the  controversy. qEu^U'awards sha ll be final 
and binding upon both par ties to the  dispute. ’ *»•*-

2. Pa rag rap h (II ) reads  in par t:
“* * * Such findings and award s sha ll be in wr itin g and copies shall  be 

furnished  to the  respect ive partie s, ca rri er  and organiza tion. Such awards 
shall be final and binding on bother pa rti es  to the dispu te. * * * .”

3. Pa rag rap h J reads  in p a r t:
“* * * Such findings and aw ard  sha ll be in writ ing,  and a copy shall  be 

furn ished the  respect ive partie s to the  controversy. Such award s shal l be final 
and binding upon both par ties to the dispute. * * *.”

4. Parag rap h (i)  reads in p ar t:
“* * * Such findings and awards sha ll be in wri ting  and  copy shall be fu r­

nished to the  respective par ties to dispute. Such award s sha ll be final and 
binding on both partie s to the dispute. * *

5. Pa rag rap h (H) reads  in p a r t:
“* * * Such findings and aw ard  sha ll be in writ ing,  and a copy shall  be 

furnished  the  respect ive par ties  to the  controversy.  Such awards sha ll be final 
and  binding upon both par ties  to the  dispu te. * *

6. Parag rap h (H) reads  in p a r t:
“* * * Such findings and awards sha ll be in writin g and copy shal l be 

furnished  to the  respective par ties to dispu te. Such awards shall be final and  
bin d on both par ties to the dispute . * *

7. Parag rap h (H) read s in p ar t:
“* * * Such findings and award  sha ll be in wr itin g and copy sha ll be fu r­

nished  to the  respect ive par ties to disp ute.  Such awards sha ll be final and  
bin din g on both part ies  to the dispute * *
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This evidence tends to refute  the position adopted by Mr. J. E. Wolfe in the  
hea ring s before your subcommittee . It  shows the rai lroads  have virtually be­
come pa rtie s to agreements esta blishing special boards which correct  the obvious 
inequity  of present 3 Fir st,  (in)  of the Railway Labor Act by making all 
award s final and binding and  th is is no more than  proposed H.R. 704 is 
intended to accomplish.

We t ru st  this will be given f ull  considera tion m your fu rth er  de libera tions.
Most respectfu lly submitted. Al H. Chesser,

National Legislative Representative,
Brotherhood of Railroad Trainmen.

(Whereupon at 12:05 the subcommittee adjourned  subject to call.)

o


		Superintendent of Documents
	2019-04-30T13:34:18-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




