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PUBLIC LAND REVIEW

MONDAY, MAY 6, 1963

U.S. SENATE,
SUBCOMMITTEE ON PUBLIC LANDS OF THE

COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,

Washington, D.0 .
The subcommittee met, pursuant to notice, at 10:10 a.m., in room

3110, New Senate Office Building, Senator Alan Bible (chairman)
presiding.
Present: Senators Bible, Gruening, Moss, Allott, Jordan, and

Simpson.
Also present: Stewart French, chief counsel, and Robert Wolf,

professional staff member.
Senator BIBLE. The subcommittee will come to order.
This is the time that has been regularly set by notice for the hearing

on Senate 758, a bill that was introduced by our distinguished col-
league of this committee, Senator Gruening, on behalf of himself and
his colleagues, Senator Bartlett, Senator Bennett, the two Nevada
Senators, Senator Church, Senator Goldwater, Senator Jordan of
Idaho, Senator McGee, Senator Morse, Senator Moss, Senator Mundt,
and Mrs. Neuberger.
This bill would establish in the Office of the Secretary of the In-

terior a Board of Public Lands Appeals. The Board would consist
of a Chairman and two members who would be appointed by the
Secretary with the approval of the President. Their jurisdiction
would be to review any final decision of the Bureau of Land Manage-
ment or the Geological Survey on behalf of the Secretary. The bill
provides an opportunity for local hearings by the Board. The bill
also points out who may file appeals and provides the authority to
establish rules and regulations in accordance with the Administrative
Procedure Act, as well as providing that a single member or an em-
ployee of the Board could be designated by the Board Chairman to
conduct a hearing.
The Board's decisions shall be bound by the applicable regulations

issued by the Secretary, although it could recommend the revision of
regulations by the Secretary and delay decisions until the regulations
by the Secretary and delay decisions until the regulations had been
changed. Appeals from the decisions of the Board shall be to the
court of appeals for the circuit where the lands are located.
(S. 758 follows:)

[S. 758, 88th Cong., 1st sess.]

A BILL To establish in the Office of the Secretary of the Department of the Interior a
Board of Public Lands Appeals, and for other purposes

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That there is hereby established in the

1



2 PUBLIC LAND REVIEW

Office of the Secretary of the Department of the Interior (hereinafter called the
"Secretary") a Board of Public Lands Appeals (hereinafter called the "Board"),
under the administrative control and supervision of a Chairman.

SEC. 2. The Board shall consist of a Chairman and two associate members,
appointed without regard to the civil service and classification laws, and such
other professional, administrative, clerical, and stenographic personnel as are
necessary in conducting hearings and considering and disposing of appeals
properly before the Board.

SEC. 3. Members of the Board ( including the Chairman) shall be appointed
by the Secretary, with the approval of the President, and shall receive compensa-
tion at the annual rate of $

SEC. 4. Any final decision of the Bureau of Land Management or the Geological
Survey of the Department of the Interior concerning the uses of or claims to
public lands under the jurisdiction of the Department of the Interior may be
appealed to the Secretary, and the Board shall hear and determine such appeals
on behalf of the Secretary. Final decisions on such appeals, after giving the
appellant an opportunity for a hearing at a location convenient to the appellant,
shall be made by vote of a majority of the Board on the basis of the entire
record.
SEC. 5. An appeal under this Act may be filed with the Secretary only by an

individual, partnership, corporation, or other organization or a State (or
political subdivision thereof) materially affected by the appealed decision.

SEC. 6. The Secretary shall establish rules and regulations governing the
Board's procedures and activities, which rules and regulations shall be in accord
with the provisions of the Administrative Procedure Act (5 U.S.C. 1001-
1011 ) .

SEC. 7. Hearings may be held before the entire Board or before a single mem-
ber thereof or before an employee of the Board designated by the Chairman to
conduct such hearings.

SEC. 8. The Board shall be bound in its decisions by the applicable regulations
issued by the Secretary: Provided, That, if the Board finds that, as applied to a
particular case or group of cases, the regulations issued by the Secretary
would lead to an inequitable, unjust, or unintended application of the law, it
shall recommend to the Secretary appropriate and legally justifiable changes in
such regulations and shall delay its decisions on affected appeals until the
Secretary has considered the changes suggested and has made a decision as to
whether or not to promulgate such changes in the regulation.

SEC. 9. Appeals from final decisions of the Board shall be to the United States
court of appeals for the circuit in which the land involved is situated.

Senator BIBLE. We have before us this morning the report of the
Interior, dated May 2, 1963, addressed to the chairman of the full
committee and signed by the Secretary of Interior and the report of
the Bureau of the, Budget.
(The reports referred to follow:)

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., May 2, 1963.

Hon. HENRY M. JACKSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate, Washington, D.C.
DEAR SENATOR JACKSON: This responds to your committee's request for our

views on S. 758, a bill to establish in the Office of the Secretary of the Depart-
ment of the Interior a Board of Public Lands Appeals, and for other purposes.
We recommend that the bill not be enacted.
This bill, in the main, would create a board with authority to make final admin-

istrative decisions "concerning the uses of or claims to public lands under the
jurisdiction of the Department, arising from decisions of the Bureau of Land
Management or the Geological Survey."
The effect of the bill would be to diffuse and impair the statutory responsibil-

ity of the Secretary of the Interior over the public lands and their resources.
Individual case decisions have to be made in the context of the national respon-
sibilities of the Secretary. For example, no one would seriously contend that
the granting of homestead entries should rest upon the same considerations as
they did 75 years ago. In the exercise of the discretion granted the Secretary
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by section 7 of the Taylor Grazing Act, as amended (43 U.S.C. 315f), cognizance
must be taken of the other or competing demands for the land. It is within
the framework of statutory guidelines prescribed by the Congress that the
Secretary recognizes the social and economic factors of our dynamic society.
Some cases turn upon the legal effect of certain factual situations, but others
involve the element of discretion. The Congress has fixed the boundaries
of the exercise of this discretion and to interfere with it would impair the
pattern of public land administration.
Where cases involve matters of judgment, they can be decided more than one

way and the ultimate decision should be the responsibility of the Cabinet
officer who is accountable. The proposed legislation would make it impossible
for the Secretary of the Interior to exercise that such responsibility. It would
substitute the judgment of the board composed of officials who do not have the
responsibility, and hence are not accountable, for the administration of public
land which administration is itself basic to this exercise of judgment and
discretion.

Apart from a limited class of cases (e.g., 43 U.S.C. 315h), there is no statutory
requirement for appeals to the Secretary of the Interior in public land matters.
The appellate system is simply a method by which he provides for a review
of the decisions of those subordinate officers to whom the authority to make such
decisions has been delegated.

S. 758 does not preclude the Secretary from delegating authority, but does
say, in effect, that if the Secretary does so delegate, he cannot review and
supervise the manner in which the delegated authority is exercised. Such
review and supervision, under the bill, would be vested in the board which would
constitute, for all practical purposes, a super Secretary of the Interior, as to
much of the responsibility for administration and supervision of the public lands
and their resources.

It is a cardinal principle of public administration that the head of a depart-
ment must have full responsibility for all activities within the purview of such
department and, commensurately, must have full control over such activities.
These principles are explicitly recognized in the Hoover Commission 19th and

concluding report (pp. 5 and 7) which, in the chapter entitled "Executive Au-
thority and Accountability," stated in part as follows:
"It was a frequent finding of our various task forces that the President and

his department heads do not have authority commensurate with the responsibility
they must assume. In many instances authority is either lacking or is so dif-
fused that it is almost impossible to hold anyone completely accountable for a
particular program or operation. This tendency is dangerous and can, if ex-
tended far enough, lead to irresponsible government. * * *
"Similarly statutory powers have often been granted directly to subordinate

officers in such a way as to deny authority in certain areas to the President
or to a department head. * * *
"The department heads must be free, with Presidential approval, to reorganize

their departments in the ways that, in their judgment, best suit the requirements
of efficiency and economy. This means that the internal organization structure
of executive agencies should not be prescribed by legislation."
The bill would constitute a breach of these basic principles of sound administra-

tion.'

1 The Hoover Commission report captioned "General Management of the Executive
Branch," vol. I, at p. 1, states in part as follows:
"In this part of its report, the Commission on Organization of the Executive Branch

of the Government deals with the essentials of effective organization of the executive
branch. Without these essentials, all other steps to improve organization and management
are doomed to failure.
"The President, and under him his chief lieutenants, the department heads, must be

held responsible and accountable to the people and the Congress for the conduct of the
executive branch.

"Responsibility and accountability are impossible without authority—the power to direct.
The exercise of authority is impossible without a clear line of command from the top to
the bottom, and a return line of responsibility and accountability from the bottom to
the top.
"The wise exercise of authority is imuossible without the aids which staff institutions

can provide to assemble facts and recommendations upon which judgment may be made
and to supervise and report upon the execution of decisions.

"Definite authority at the top, a clear line of authority from top to bottom, and adequate
staff aids to the exercise of authority do not exist. Authority is diffused, lines of
authority are confused, staff services are insufficient. Consequently, responsibility, and
accountability are impaired."
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The Hoover Commission report on "Reorganization of the Department of
the Interior," volume II (p. 10), states "* * * that the foundation of good de-
partmental administration is that the Secretary [of the Interior] shall have au-
thority from the Congress to organize and control his organization, and that the
congressional grants of independent authority to subordinates be eliminated."
With respect to the area of responsibility to which the bill is addressed, the

Board of Land Appeals would have greater authority than the officer of Cabinet
rank, chosen by the President with the advice and consent of the Senate, to exer-
cise stewardship over such matters.
A specific example of the impact of such a board upon the Secretary's authority

is found in section 7 of the Taylor Grazing Act, as amended, 43 U.S.C. 315f. That
section requires that before most land dispositions may be effected the Secretary
classify the lands as proper for the disposition sought. In a very real sense sec-
tion 7 of the Taylor Grazing Act is the fulcrum upon which public land admin-
istration is balanced. The bill would, in effect, divest the Secretary of the author-
ity to determine the availability of land for disposition and lodge it in a board,
divorced from staff institutions which on a day-to-day basis are apprised of
changing conditions and needs in both the public and private sectors. Thus, the
determining decision in the administration of the public lands would be removed
from the ambit of responsibility of the officer charged by Congress with public
land administration.

Similarly, the bill would diffuse and fractionate the responsibility of the
Solicitor upon legal questions before the Department. The Solicitor is appointed
by the President with the advise and consent of the Senate as the chief legal
officer of the Department. The Board under S. 758 would have authority to make
legal determinations on issues involving public lands and their resources. Who
would determine the law to govern actions of subordinate lawyers and officers
of the Department, the Solcitor or the board? The evils of divided responsi-
bility and unclear lines of authority that S. 758 would engender on the policy side
would be paralleled on the legal side.
S. 758 would—

(1) Establish in the Office of the Secretary of the Interior a Board of
Land Appeals consisting of a Chairman and two associate members ap-
pointed without regard to the civil service and classification laws by the Sec-
retary, with approval of the President ( secs. 1 and 2).
(2) Provide that any final decision of the Bureau of Land Management or

the Geological Survey in public land cases may be appealed to the Secretary
of the Interior and decided by a majority of the Board, after giving the
appellant an opportunity for a hearing at a location convenient to the appel-
lant (sec. 4). Hearings would be held before the Board, a single member
thereof, or an employee of the Board designated by the Chairman (sec. 7).
(3) Provide that an appeal may be filed with the Secretary of the Interior

only by an individual, partnership, corporation, or other organization or a
State, or political subdivision thereof, materially affected by the appealed
decision (sec. 5).
(4) Provide that the Secretary of the Interior shall establish rules and

regulations governing the Board's procedures and activities, which rules and
regulations shall be in accord with the Administrative Procedure Act, as
amended, 5 U.S.C. 101 et seq. (see. 6).
(5) Provide that the Board shall be bound in its decisions by regulations

issued by the Secretary except that, if the Board finds that application of
the regulations to a case would lead to an inequitable, unjust, or unintended
application of the law, it shall recommend to the Secretary legally justifiable
changes in the regulations and shall delay final decision on affected appeals
until the Secretary has made a decision as to whether or not to make such
changes (sec. 8).
(6) Proved that appeals from final decisions of the Board shall be made

to the U.S. court of appeals for the circuit in which the land involved is
situated.

To evaluate the bill properly, it is pertinent to consider the present procedures
of the Department and the purpose of the bill.
Under Reorganization Plan No. 3 of 1950 (15 F.R. 3174), all functions of all

agencies, officers, and employees of the Department (except the functions vested
by the Administrative Procedure Act, as amended, 5 U.S.C. 1001 et seq., in hearing
examiners and other functions not material here) were vested in the Secretary.
The plan authorized the Secretary to provide for the performance by any agency,
officer, or employee of any function of the Secretary. In other words, all func-
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*dons of the Department (with the stated exceptions) were vested in the Secre-
tary but he was authorized to delegate his authority to perform any function
to any subordinate in the Department. This means that the Secretary may dele-
gate his authority to act in public land matters to the Director of the Bureau of
Land Management or to any subordinate of the Director, with or without
review of the action taken by the delegate by way of appeals or otherwise.
The procedures relating to public land appeals now in effect in the Department

fall into two categories: (1) those applicable in grazing permit and license cases
under sections 2 and 3 of the Taylor Grazing Act (43 U.S.C. 315a, 315b) ; and
(2) those applicable in all other cases.
The grazing case procedure is set out in part 161 of title 43, Code of Federal

Regulations (the Federal Range Code). It provides for initial adjudications to
be made by district managers of the Bureau of Land Management with a right
of appeal to a hearing examiner. On the appeal to the examiner, the right to a
hearing is provided by the Taylor Grazing Act, 43 U.S.C. 315h. After the hear-
ing examiner's decision, a right of appeal lies to the Director of the Bureau of
Land Management and, from the Director's decision, to the Secretary. Thus,
three levels of appeal are provided.

Nongrazing cases in turn fall into two categories, the procedures for both being
found in part 221 of title 43, Code of Federal Regulations. The first category
includes what may be termed contest cases. These are cases involving un-
patented mining claims and entries principally under the homestead and desert
land laws. Such claims and entries, if valid, constitute rights in land. There-
fore, due process requires that a claim or entry cannot be declared invalid for
reasons not shown by the official records, until the holder has been given notice
and an opportunity to be heard. Accordingly, the Department's rules provide
that where a claim or entry is challenged by the Government or a private party,
an Administrative Procedure Act hearing must be held before a hearing examiner.
From his decision an appeal lies to the Director of the Bureau of Land Manage-
ment and then to the Secretary, as in a grazing case.
The second category of nongrazing cases are all cases in which the applicant

has acquired no rights in land. This category includes applications for oil and
gas and other mineral leases, applications for small tracts and sales under the
public land laws, applications for agricultural entries requiring classification of
land under section 7 of the Taylor Grazing Act, as amended, 43 U.S.C. 315f.
Actions in these cases are rendered generally by the personnel in the land offices.
Appeals from their decisions lie to the Director of the Bureau of Land Manage-
ment and then to the Secretary. The greatest volume of appeals by far involves
cases in this category.
To summarize at this point, in grazing cases there are three levels of appeal,

with an Administrative Procedure Act hearing held on the first appeal. In non-
grazing contest cases, there are two levels of appeal, with an Administrative
Procedure Act hearing preceding first appeal. In other nongrazing cases there
are two levels of appeal, with no Administrative Procedure Act hearings in-
volved.
This bill is directed to appeals to the Secretary primarily from decisions of the

Director of the Bureau of Land Management. Although S. 758 also applies to
appeals from decisions by the Director of the Geological Survey, such appeals
are insignificant in number. Mineral classifications made by the Geological
Survey generally are embodied in Bureau of Land Management decisions and as
such affect members of the public. Such decisions are subject to review under
title 43, Code of Federal Regulations, part 221. We do not believe there is any
desire to disturb the procedures for decision and review of any other matters
within the responsibility of the Geological Survey.
S. 758 would affect only the last level of appeal, that to the Secretary. It

would leave undisturbed the different procedures preceding the appeal to the
Secretary.
S. 758 would create a board which, in effect, would have authority to override

the Secretary in matters of policy and discretion. This arises from the pro-
visions in section 4 of the bill that the Board shall determine appeals to the
Secretary and that "final decisions on such appeals" shall be made by a majority
of the Board. Section 9 further provides that appeals "from final decisions of
the Board" shall be made to the U.S. court of appeals for the circuit in
which the land involved is situated. These provisions preclude the Secretary
from changing any decision of the Board which he believes to be inconsistent
with or contrary to policies that the Secretary may have established.
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For example, on February 14, 1961, the Secretary announced approval of a
major land conservation program to govern disposals and utilization of public
lands. Paragraph 3 of the program provides that public lands which are
marginal for agriculture or more valuable for uses other than agriculture will
not be classified for entry under the public land agricultural laws. Many appli-
cations are filed each year for entries under the homestead and desert land
laws. The allowance of the applications generally requires favorable classifi-
cation under section 7 of the Taylor Grazing Act (43 U.S.C. 315f). On appeals
from decisions of the Bureau of Land Management making adverse classifica-
tions and rejecting applications in accordance with the February 14, 1961,
program, the Board would have authority to reverse the Bureau of Land Man-
agement and allow entries to be made, thus defeating the program.
We do not suggest that the Board would act in open defiance of the Secretary

and deliberately frustrate his program. In many areas of discretion the guide-
lines are subject to interpretation in several ways. With appeals under the direct
control of the Secretary as they are now, he can see to it that decisions are
rendered which serve to effectuate and implement his programs.
In sum, S. 758 would create an authority in the Department with the power,

by decision, to act inconsistently with or directly contrary to departmental
policy. This is contrary to Reorganization Plan Na. 3 of 1950 which had as its
purpose the vesting of all authority of the Department in the Secretary.
A principal objective of the bill appears to be to accord to all appellants the

right to a hearing on their appeal to the Secretary. The bill does not define
what the term "hearing" means. Presumably, it means a trial-type proceeding
at which parties would appeal for the purpose of presenting testimony by
witnesses and documentary evidence.
This is objectionable on several grounds. First, we are concerned about the

establishment of a universal hearing requirement. Such a requirement would
add tremendously to the costs of the appeal system if a substantial number of
appellants request hearings. The direct salary costs for handling appeals in
the Solicitor's office are running at an annual rate of $111,000. The appeals aver-
age over 400 per year. Assuring that no more than 50 percent of the appellants
request a hearing, an additional cost of some $200,000 can be readily anticipated
for the salaries of hearings officers, supporting personnel (i.e., secretarial),
reporting charges, and traveling expenses. The Board or its individual members
probably could not hold hearings in the field on this scale. Therefore, the
additional costs does not include the salaries of the Board members themselves.

Second, the holding of widespread hearings would inevitably delay the dis-
position of appeals. Unless a sharp increase in personnel is accomplished so
that hearings can be held promptly, the result will inevitably be a further
delay in the ultimate disposition of appeals. Perhaps the most pressing problem
in connection with the present appellate system is the time elapsing before final
decisions. S. 758 will not resolve, but rather will compound the problem of
delay. In considering the likelihood of funds being made availa ble for sub-
stantial increase in personnel to overcome the delay problems it must be borne
in mind that in addition to the cost of handling appeals at the Secretarial level
dealt with in S. 758, the cost of handling appeals at the level of the Director of
the Bureau of Land Management entails a direct salary cost of some $215,000 per
annum.

Third, appellants in grazing and contest cases would be afforded two hearings
in the same case.

Fourth, trial-type hearings would serve no purpose in the large number of
appeals in which there is no dispute as to the facts and only legal issues are
presented. For example, whether the terms of a withdrawal order bars the
filing of oil and gas lease applications; whether a small tract lessee can exercise
an option to purchase the land after the last day specified for exercising the
option; whether the assignment of an undivided interest in part of an oil and
gas lease serves to segregate the lease into two leases with an extension of the
lease term.

Fifth, we must question the concept that an appellant is automatically to be
afforded a hearing even when not required as a matter of due process. The
committee will recall the thousands of applicants for desert land entries in
southern California. who were the victims of unscrupulous promotions for lands
wholly unsuitable for agricultural development. The applications had to be
rejected because the lands could not be farmed. The applications were rejected
and the rejections were affirmed. The applicants, of course, acquired no rights
by the filing of their applications, and they lost nothing from the rejections,

&Mr
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save for nominal filing fees and such amounts as they may have paid to the
promoters. Many of the applicants sought hearings on their applications. Hear-
ings in these cases would have been a gross hardship to the applicants because
of the added expense they could have encountered. In addition, the cost to the
United States would have been staggering. Yet under S. 758, the Department
would have been powerless to prevent this added burden.
We would not wish to be understood as deprecating the necessity and propriety

of hearings where property rights are involved. And in cases where property
rights are not involved, there may be instances where the factual situation can
be properly ascertained only through a trial-type hearing. However, in its
former situation, a hearing is already provided and in its latter situation does
not, in our view, justify a blanket hearing requirement.

Finally, S. 758 would deprive the Department of flexibility in adjusting its
procedures to meet changing situations. Established by regulation, the appeal
system can be adjusted readily to meet new problems or changing conditions.
S. 758 freezes the appellate system into a rigid mold that permits of no deviation.
We note that section 9 of the bill provides that appeals from final decisions

of the board may be taken to the U.S. court of appeals for the circuit in which
the land involved is situated. It is not clear whether such an appeal would
encompass a trial de novo, or would be limited to invocation of special judicial
remedies in the nature of mandamus and injunction. If the former is intended,
It would be inconsistent with the act of October 5, 1962 (Public Law 87-748).
That act provides for judicial review of administrative actions by Federal dis-
trict courts.
The Bureau of the Budget has advised that there is no objection to the pres-

entation of this report from the standpoint of the administration's program.
Sincerely yours,

STEWART L. UDALL,
Secretary of the Interior.

EXECUTIVE OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,

Washington, D.C., May 6, 1963.
Hon. HENRY M. JACKSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: This is in reply to your request for the views of the

Bureau of the Budget on S. 758, a bill to establish in the Office of the Secretary
of the Department of the Interior a Board of Public Lands Appeals, and for
other purposes.
The report which the Secretary of the Interior is submitting details at some

length the reasons for his recommendation that the bill not be enacted.
The Bureau of the Budget concurs in that report and, accordingly, recom-

mends that S. 758 not be enacted.
Sincerely yours,

PHILLIP S. HUGHES,
Assistant Director for Legislative Reference.

(Subsequently the following report on S. 758 of the Department
of Justice was received:)

DEPARTMENT OF JUSTICE,
OFFICE OF THE DEPUTY ATTORNEY GENERAL,

Washington, D.C., May 9, 1963.

Hon. CLINTON P. ANDERSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate, Washington, D.C.
DEAR SENATOR: This is in response to your request for the views of the De-

partment of Justice concerning S. 758, a bill to establish in the Office of the
Secretary of the Department of the Interior a Board of Public Lands Appeals,
and for other purposes.
The bill would establish a Board of Public Lands Appeals, consisting of a

Chairman and two associate members appointed by the Secretary of the In-
terior with the approval of the President. The Board would have jurisdiction
to hear and determine on behalf of the Secretary appeals from any final de-
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cision of the Bureau of Land Management or the Geological Survey concerning
uses or claims related to public lands under thhe Department's jurisdiction.
An appellant would be entitled to an opportunity for a hearing at a location
convenient to him, and the Board's decision would be made by a majority vote
on the basis of the entire record. The Secretary would be required to establish
procedural rules and regulations for the Board which were in accord with the
Administrative Procedure Act (5 U.S.C. 1001-1011). Hearings would be held
before the entire Board, one Board member, or a Board employee designated
by the Chairman. The Board would be bound in its decisions by regulations
issued by the Secretary; however, if it found that any regulation would lead
to an inequitable or unintended application of the law to a particular case, it
would be required to recommend changes to the Secretary.
Appeals from final decisions of the Board would be to the U.S. court of

appeals for the circuit in which the land involved is situated.
The Department of Justice defers to the Department of the Interior as to

whether the bill should be enacted, although we are not aware of any demon-
strated need for such legislation. However, we find several features of the bill
objectionable.

Section 4, which would give the appellant an opportunity for hearing, is vague
as to the type of hearing contemplated. It does not establish whether the hear-
ing would be a complete de novo trial type of proceeding or whether it would be
limited to a review of the action appealed from based upon a record of the prior
proceeding. Since this section would require the Board's decision to be made on
the basis of "the entire record," which would apparently preclude considera-
tion of matters outside of the record, there is an indication that a de novo pro-
ceeding before the Board is not intended. However, we suggest that this matter
be clarified.

Section 6 of the bill would direct the Secretary to prescribe rules and regula-
tions for the Board which "shall be in accord with the provisions of the Admin-
istrative Procedure Act (5 U.S.C. 1001-1011)." Section 4 of that act (5 U.S.C.
1003), which prescribes procedural requirements for rulemaking, excepts from
its application rulemaking for "any matter relating to * * * public property."
Since the public domain is public property, rulemaking by the Secretary under
the public land laws comes within this exception. If section 6 is intended to
Eubject rulemaking concerning appeals to the Board to the procedural require-
ments of section 4 of the act, notwithstanding the present exception, it would be
advisable to clarify this intent.

Section 9 of the bill would provide that an appeal from a final decision of the
Board shall be to a U.S. court of appeals. However, it does not expressly vest
jurisdiction in the courts of appeals to hear such cases, it does not establish
whether the court's review would be limited to a review of the Board's action
or whether it would be a trial de novo, and it does not provide a time limit for
the taking of an appeal to the court.

Further, we question the desirability of granting a right of appeal and vesting
it in the courts of appeals. We understand that the Secretary of the Itnerior
now receives about 500 appeals every year. They can involve subjects running
from an interpretation of a statute to the number of cattle a grazing-permit
applicant should be allowed to graze on a particular number of acres of land.
An adverse decision of the Secretary is presently reviewable by the institution of
a suit in the U.S. district court, with a right to appeal the court's decision to the
court of appeals. The petition which seeks judicial review in such cases must dis-
close on its face entitlement thereto. Moreover, many appeals to the Secretary
involve factual determinations which the courts will not rehear if supported
by substantial evidence. This presently available judicial review would appear
to be entirely sufficient. This bill, however, would give a right of appeal to the
courts of appeals which would be exercisable by the mere filing of a notice of
appeal. Permitting appeals of these factual determinations to be lodged with
the courts of appeals as a matter of right not only would crowd the dockets of
those courts but would encourage much litigation foredoomed to failure.
The Bureau of the Budget has advised that there is no objection to the sub-

mission of this report from the standpoint of the administration's program.
Sincerely yours,

NICHOLAS DEB. KATZENBACH,
Deputy Attorney General.

Senator BIBLE. The first witness this morning on this particular
bill will be the Senator from Alaska, Senator Bartlett. Senator
Bartlett, we will be very happy to hear from you at this time.
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STATEMENT OF HON. E. L. BARTLETT, U.S. SENATOR FROM THE
STATE OF ALASKA

Senator BARTLETT. Thank you.
Mr. Chairman and members of the committee, because I am a co-

sponsor of S. 758, and for many other reasons as well, I strongly
favor legislation of this kind. I think it would be helpful for ap-
pellants, for litigants, and for the Department of the Interior, itself,
which, in my view, is now placed in an untenable position, because,
in a sense, it is required to act as both judge and jury.
I have here, Mr. Chairman, there is before you, I believe, a prepared

Statement. I know the committee has a busy morning. I shall not
offer to read the statement unless you desire me to do so.
Senator BIBLE. No, it is not necessary. It will be incorporated in

full in the record, Senator Bartlett. You may develop it in any
manner that you desire.
(The complete prepared statement of Senator Bartlett follows:)

STATEMENT OF HON. E. L. BARTLETT

Mr. Chairman, I appreciate the opportunity to appear in behalf of S. 758 as
I am one of the cosponsors of this legislation. I also cosponsored S. 3107 in the
87th Congress which unfortunately was not acted upon.
Having represented Alaskans in the Congress for many years, first as Delegate

from the Territory of Alaska and since statehood, as Senator from the State of
Alaska, I have had a great deal of experience with public lands problems and
with the Department of the Interior. A check through my attic storage locker
would reveal a great number of homestead cfise files. In fact, one might find a
greater proportion of land cases than any other type of problem I have handled
for my constituents over the years.
I am not unfamiliar with the procedures Involved in the acquisition of public

lands. I have watched the system operate for a good long while.
Under the present system of appeals, less than 5 percent of cases appealed to

the Secretary of the Interior from the Bureau of Land Management or the
Geological Survey are reversed by the Secretary.
It has long been my contention that in this system, where some of the same

officials are involved in making initial decisions as are consulted in making final
decisions, proper procedural safeguards are lacking. Moreover, I have seen many
cases where justice was not done for want of a fair and impartial hearing.
Mr. Chairman, S. 758 would establish a Board of Public Lands Appeals in the

Office of the Secretary of the Interior. This Board would be independent of
those making the decisions on lower levels and It would be authorized to hold
hearings "at a location convenient to the appellant." These two features I con-
sider essential to any revision of the land appeals system. The former just plain
makes good sense. The latter conforms with the ideal of due process of law
considered fundamental to our democratic form of government.

Another point I would like to make is that quite often, to my way of thinking
at any rate, Interior officials follow:.ng the letter of regulations promulgated by
the Secretary cause completely unintended applications of the law. For this
reason, I am particularly interested in section 8 of S. 758, which authorizes the
Board to delay decision in a case where such an unjust application of the law
might occur through strict adherence to the regulations. The Board would be
allowed to recommend appropriate changes to the Secretary and would act on the
case only after the Secretary had considered and either accepted or rejected the
recommendations.
At the present time there are in the neighborhood of 600 appeals pending in

the Office of the Secretary. I would hope that a Board of Appeals with sufficient
staff would both eliminate the present backlog of cases and speed up decision
time. I have cases in my files where the appellants filed over a year ago and
their appeals have not yet been reached for consideration. In the meantime, they
are left sitting on their homesteads, trade and manufacturing sites, or small
tracts without patent, not able to make further investment and not knowing if
or when the ax will fall.
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Mr. Chairman, by way of concluding my remarks, I would like to have included
in the record, if this is possible, a resolution passed by the Alaska Senate on

April 4, 1963, Senate Resolution 61.
Thank you, Mr. Chairman.

Senator BARTLETT. The statement pretty well covers, Mr. Chairman,
my reasons for advocating legislation of this character. I am particu-
larly anxious that there be incorporated as part of my statement
Alaska State Senate Resolution 61, which was adopted in the recent
session of the legislature, on this very subject, and advocating legis-
lation along these lines.

Senator BIBLE. Without objection, the resolution of the Legislature
,of the State of Alaska will be incorporated at this point in the record.

The resolution referred to follows:)

SENATE RESOLUTION 61

Relating to the safeguarding of homesteader rights through the establishment of

an independent Board of Public Lands Appeals

Whereas there exists no effective right to appeal decisions by the Bureau of

Land Management and the Geological Survey concerning the uses of or claims

to public lands under the jurisdiction of the Department of the Interior; and

Whereas the lack of such an effective right of appeal adversely affects many

actual and potential public land users in Alaska; and
Whereas the lack of such an effective right of appeal thwarts the carrying

out of the acts of Congress governing the uses of the public lands; and
Whereas this lack of an effective right to appeal has existed for too many years

and should be promptly remedied; and
Whereas a bill to correct these inequities has been introduced in the Senate of

the United States by Alaska's Senators, the Honorable Ernest Gruening and the

Honorable E. L. Bartlett, and other Senators; and
Whereas this corrective legislation would establish a Board of Public Lands

Appeals to hear locally appeals from decisions by the Bureau of Land Manage-

ment and the Geological Survey concerning the uses or claims to public lands; and

Whereas untold numbers of homesteaders in Alaska, in making original appli-

cation for land patents, have been advised of the alleged proper procedure to

follow by representatives of the Bureau of Land Management only to discover

at a later date that such procedure was not proper and that as a result their

patent application is invalid; and
Whereas such careless actions have caused homesteaders in Alaska to expe-

rience undue hardships and mental anguish ; and
Whereas such hardships have cost said homesteaders wasted hours of labor

and wasted expenditures of money;
Whereas such action by a Federal agency is intolerable, unnecessary, and

inexcusable; and
Whereas such irresponsible actions point up the long overdue need for

corrective measures: Be it
Resolved, That the senate supports legislation establishing a Board of Public

Lands Appeals established as an independent agency outside the jurisdiction of

the Department of the Interior to hear appeals from decisions rendered by the

Bureau of Land Management and the Geological Survey concerning the uses or

claims to public lands under the jurisdiction of the Department of the Interior;

and be it further
Resolved, That copies of this resolution be sent to the President of the United

States, the Department of the Interior, the President of the U.S. Senate, the

Speaker of the U.S. House of Representatives, and the members of the Alaska

congressional delegation.
Passed by the senate April 4, 1963.

Senator BARTLETT. I think that one helpful result which might flow
from enactment of a bill is that it would put this whole matter in
better perspective and, among many other things, would speed the
processes relating to appeal. Now they are much too slow, and this is
generally recognized. I do not think it is the fault of anyone down at

bar
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the Department of the Interior. It is just that they are not equipped
there to speed these appeals along, as the appellants are entitled to
have them sped, and I think that, with a Board of Public Lands
Appeals in being, that the whole process would be streamlined, and
people who come to Washington on appeal would have a much better
chance, much better opportunity for prompter action.
It is required.
I remember calling down just the other day in reference to an

Alaska appeal, and being told that it would be months and months
before it could be acted upon, because it was somewhere between 200
and 300 on the list of appeals pending.

Aside from that, and to the more important elements of this propo-
sition, Mr. Chairman, as I said before, I think it would divorce from
the appeal process the people who work on a daily basis with the
Secretary and other high officials of the Department of the Interior
and give all of this an independent standing which it does not now
have and which would be much more desirable, in my opinion, than
the present system.
I have nothing further to submit.
Senator BIBLE. Thank you very much, Senator Bartlett.
Any questions of Senator Bartlett?
Senator ALLorr. Senator, I have looked at the bill which has been

proposed by you and some other Senators, and I hope that the co-
sponsorship by some 8 or 9 or 10 persons is a recognition of the
problem which has existed, rather than a necessary approval or
approbation of the method you have chosen.
I am somewhat concerned that we, No. 1, would set up a Board of

Appeals within the Department of the Interior. There is no pro-
vision that both parties shall be represented on such Board, and I
cannot help but feel that this Board would just eventually bog down
in itself, just as the Department of Interior has bogged down on
some of these questions in the past.
I have a communication here, a copy of a communication from the

Rocky Mountail Oil & Gas Association to the distinguished Senator
and chairman of this committee, suggesting another approach.
Assuming that we recognize that the problem does exist, particu-

larly it has existed in the past—I do not know what its present
situation is—are you completely wedded to this approach as a solu-
tion, or do you think there might be another approach?
Senator BARTLETT. Senator Allott, my answer to that is this: I

am not wedded to the language set forth in the bill. I know that
the committee, in its judgment and wisdom, will consider the matter
which you have just dealt with, and, if it sees fit, as I hope it will,
to report out a bill, will make whatever technical and other changes
seem desirable.
What I am wedded to is the principle of changing the present

systems, because it seems to me that is rather essential.
Senator ALLoTT. I am sure you are wedded to the principle of

more speed.
Senator BARTLETT. I am wedded to the principle of more speed,

but, even more importantly, I think I am wedded to the principle
m judgment

of 
these people who come on appeal are entitled to the 

of an independent tribunal.
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Actually, I am confident that in the Interior Department now
there is no desire, and perhaps no resulting effect, of the Secretary
merely putting a rubber stamp upon the decision of those within
the Department. But the litigants are likely to think this is the case,
and, for that reason if for no other, it seems to me rather important
than there be a separate office to handle this sort of thing.
I refer you to the fact that the sponsorship of this bill demon-

strates a rare note of bipartisanship, because Democratic and Re-
publican Senators alike have joined in urging that something be
done constructively relating to this problem.
Senator ALLorr. I think we recognize the problem, and there are.

few a us- from the western land States who have not been into this
matter many times in one way or another. I am concerned that since
you ultimately get back into the courts anyway, if there are not
quicker and better ways of handling this problem.
You will utilize the letter from the Secretary later, but this is

what I wanted to find out from you. This is very akin to a situation,
if I may be somewhat personal, that occurred in Colorado many years
ago, and that is where we had our district courts and our supreme
court completely bogged down. Colorado found out then or decided
to establish a court of appeals. This court of appeals existed for
quite a few years. But what we found out from this experience was
that, by establishing a court of appeals as an intermediary between
and before the supreme court, we were simply lengthening the time
of decision, and that actually it was so unsatisfactory that we finally
disposed of the court of appeals and left our court of general juris-
diction our district court and our supreme court, and, thereby, got
much better judicial administration.
It occurs to me that this is subject to all of the same objections, this

particular method.
The Rocky Mountain Oil & Gas Association felt that way and

suggested that, since there has been a great improvement generally
in the determination of these decisions, and that since the most im-
portant are the ones that are usually controversial and they are the
ones that are going to end up in court, that we facilitate the expediency
with which these may be resolved in the court, either by an appeal
from the decision, or, if it has not been decided within a certain time,
that it is asumed as a constructive legal matter, that the opinion is
adverse, and that the parties may then take it directly to the courts.

It seems to me that this would also have agreat virtue, keeping in
mind that you and I are both interested in trying to solve the problem.
Senator BARTLETT. Yes.
I am also thinking, and perhaps particularly so, perhaps too much

so, I do not know, of the little fellow, so called, who has filed an appeal
in a homestead matter after the Bureau has rendered a decision ad-
verse to him, and I assume that in most cases the Secretary affirms
that decision.

Senator ALLorr. The Secretary does what?
Senator BARTLETT. Affirms the decision, and this may very well be

the manner in which the decision has to be made from the legal aspects.
But from my correspondence over the years, I gain the impression

that the fellow who has been ruled against says, "Well, this is terrible,
this is not the American way to do it," because he—"he" being the
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Secretary—has been told by the people below him that this decision
is right and that the homesteader who has appealed feels that he does
not get an adequate review of his case.
I believe he does in the vast majority of cases. But he has a sour

feeling about it, there is no doubt about that, and he in most cases is
not in a position to go on into court. The matter is concluded right
there.

Senator ALLorr. I do no want to take any more time. I will turn
this over to my fellow Senators.

Senator BARTLETT. I will only say finally in response to what you
have submitted, Senator Allott, that perhaps a much better mechanism
can be evolved. I do not stand upon the language in this bill and say,
as far as I am concerned, this is it not at all.
I am only seeking an improvement for the people, and what I be-

lieve would be for the Department, too, in the present system.
Senator ALLurr. Thank you, Senator.
Senator BIBLE. Thank you, Senator Bartlett.
In connection with what you have just said, I might indicate that I,

personally, have some reservations about the present form of the bill,
and I note, since somewhat widespread publicity has been given on
this particular bill, upon our effort and attempt to work out something
that is a little more workable than the present plan of appealing within
what I choose to call the vertical line directly within the Department
of the Interior, there must be some better substitute for that.
We have received a great number of suggestions. One from the

Rocky Mountain Oil & Gas Association. They do say they object to
the bill in its present form, although they offer a suggested substitute
for it. I think, likewise, this committee will consider it.
I might further add the American Cattlemen's Association has sent

a very well written letter indicating a notion, proposal and suggestion
for the establishment within each State of a three-man board to be
composed of a man appointed by the Secretary of Interior, a man to be
appointed by the Governor of the State, a man to be appointed by the
user's group to handle some of these appeals, rather than this vertical
line which plagues us and causes us so much trouble.
Now, I have no doubt we will receive a great many alternate sug-

gestions. I am not wedded to a particular idea in attempting to
handle this problem, but I think somewhere along the way the mind
of man can conceive a simpler way of doing it than is presently built
into law, and I am sure that we will consider many proposals before
we have completed this.
Of course, it has been indicated that there is some desire to have this

made a part of our overall public lands review, and we have some
theories, a number of which are still to be studied during the coming
months, soliciting the people in the field, the ones who have to tangle
with this interminable, inexorable, bureaucratic redtape.
I am sure that somewhere along the way we will come up with what

I would hope would be a satisfactory solution to the problem. And I
do want to incorporate in the record the statement which the distin-
guished Senator from Colorado has just alluded to.
I am going to make that a part of the record, as well as the suggested

proposal which they have submitted. They submit a two-page bill
consisting of four sections. I have not had the opportunity of exam-

97-972-63-pt. 1 2
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ining this suggested proposal at any length or depth. This will be
clone by the committee, as well as by the staff members of the committee.

Without objection, the statement of the Rocky Mountain Oil & Gas
Association will be made a part of the record at this point, because
the distinguished Senator from Colorado has alluded to it.
(The document referred to follows:)

ROCKY MOUNTAIN On. & GAS ASSOCIATION,
Denver, Colo., April 12,1963.

Be S. 758, Board of Public Lands Appeals.
Hon. ALAN BIBLE,
U.S. Senate,
Washington, D.C.
DEAR SENATOR BIBLE: Senator Gruening has informed me that the Public

Lands Subcommittee of the Senate Committee on Interior and Insular Affairs
will soon hold hearings on S. 758, which proposes to establish a Board of Public
Lands Appeals in the Department of the Interior. We are happy to respond
to Senator Gruening's request for a statement from this association on S. 758.
When this proposal was introduced during the last session of Congress a

serious problem existed because of the backlog of undecided land appeals pend-
ing in the Department of the Interior. We are informed at this time that the
number of such pending appeals in the Department has been materially reduced.
It is quite possible that this improvement was facilitated by the attention given
to the subject by Senator Gruening.
We believe the great majority of cases involving more or less routine ad-

ministrative matters are handled by the Department fairly, correctly, and with
reasonable dispatch. Usually the cases which get bogged down are those in-
volving difficult legal or policy questions. In such cases the decision may be
delayed for what appears to be an unreasonable time because the Department
is conscientiously trying to reach the correct decision in a hard case. Many of
these difficult questions ultimately wind up in court. Accordingly we believe
the answer in these troublesome cases is to provide for an appeal directly
to the courts after the Department has had a specified reasonable time to make
a final decision without requiring that the aggrieved party wait out his ad-
ministrative remedy unless he desires to do so. In cases which are highly con-
troversial and substantial sums are involved, the way to provide a speedy final
decision is to recognize that most of such cases will ultimately be decided by the
courts anyway and that decision should not be delayed unnecessarily by pro-
longed administrative processes.
The legal committee of this association has considered as an alternative to

S. 758 an addition to United States Code, title 43, which would expedite direct
appeals to the U.S. district courts. A copy of the committee's proposal is at-
tached. We believe such an amendment would provide a better solution to the
unreasonable delays in controversial cases than modification of the administra-
tive process. The Department of the Interior appears to be acutely aware of
the problem and is taking steps to correct it. In those cases in which the De-
partment in spite of its efforts cannot reach a decision within a reasonable time,
the practical answer is to provide for speedy appeal to the courts.
Another means considered for accomplishing the same results would be to

amend and expand Public Law 87-748 (76 Stat. 744) which permits an action
in the nature of mandamus to be brought against an officer of the United States
in the district where the land is located or the dispute arises. A possible ob-
jection to this approach however would be that Public Law 87-748 applies to
actions against all governmental agencies. It may be neither necessary nor
desirable to extend that statute to permit appeals from all decisions of all
Government agencies. Accordingly, as an alternative to S. 758, a bill sub-
stantially along the lines of the attached draft would be preferable. Its effect is
limited to land appeals from the Department of the Interior.
In conclusion, we would be opposed to S. 758 in its present form because most

of the appeals causing the delay are those which ultimately are decided by the
courts. If the administrative process does not function effectively, then the
aggrieved party should be able to take his case promptly (after 6 months) and
directly to the courts. If this accelerated appeal to the courts should prove
to be unduly burdensome on the district courts, it seems to us that the appoint-
ment of a few additional judges would be less expensive and more effective than
the establishment of a new separate court.
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This association deeply appreciates the interest shown by the members of the
Public Lands Subcommittee and their efforts to reach a solution for eliminating
unreasonable delays in the handling of public land appeals. If we can be of
further assistance at this stage we would be honored to receive your request.

Respectfully yours,
V. P. CLINE,

Chairman, Federal Legislative Subcommittee.

[ S.  , 88th Cong., 1st sess.]

A BILL To provide for review, determination, and redetermination of decisions of and
matters pending before the Secretary of the Interior involving public lands of the
United States

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That the district courts shall have jurisdic-
tion to hear, review and determine or redetermine the following matters:
(A) Any final decision of the Secretary of the Interior (including any bureau,

board, solicitor, hearing officer or other person or agency acting under or for the
Secretary) hereinafter called the "Secretary" affecting the ownership or use
of the public lands of the United States, provided a petition or complaint by a
party aggrieved by such final decision is filed with the court within ninety days
after such decision is rendered asking review or redetermination of such decision.
(B) A matter before the Secretary for decision as to the ownership or the use

of the public lands of the United States, upon a petition or complaint filed by
an interested party who elects to assume an adverse decision after such matter
has been pending before the Secretary for a period of more than six months.
(C) An application, offer, or other request whatsoever before the Secretary

which has been pending for a period of more than six months upon petition or
complaint by the party who has made such application, offer, or other request.

SEC. 2. The district courts shall, in all matters before them pursuant to this
Act which involve disputed factual issues, independently find the facts material
to the issues. The courts shall be bound by and shall follow the decisions of
the Secretary in all matters which they find to have been lawfully determined
by the discretion of the Secretary pursuant to general law vesting discretionary
powers in the Secretary.
SEC. 3. Any proceeding brought pursuant to the provisions of this Act may be

brought in the district court for any jurisdictional district in which any part
of the public lands involved or described is located or at the option of the
petitioner in the District Court for the District of Columbia.
The summons and petition or complaint in such an action shall be served

as provided by the Federal Rules of Civil Procedure except that the delivery
of the summons and petition or complaint to the officer or agency as required by
the rules may be made by certified mail beyond the territorial limits of the
district in which the action is brought.
SEC. 4. The term "public lands" as used in this Act shall be broadly construed

and shall include all lands of the United States, including those lands in which
the United States has acquired some interest, whether that interest is fractional
or is the entire interest, future or otherwise, and including those lands in which
the United States has reserved or retained an interest.

Senator BIBLE. I am going to call on Senator Gruening in just a
moment or so, because he is the chief sponsor of the bill. I want him
to be heard at such length as he desires. If it meets his approval, I
would first ask if the Senator from Utah has any questions at this
point.
Senator Moss. No questions.
Senator BIBLE. Senator Jordan?
Senator JORDAN. I yield.
Senator BIBLE. Senator Simpson?
Senator SIMPSON. Senator Bartlett, this morning there came to the

committee a statement by Secretary Udall and one by Mr. Carver.
Has the Senator from Alaska had an opportunity to review those?
Senator BARTLETT. No.
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. After I entered the room, Secretary Carver handed me a copy of
the statement he will shortly make before you. I have not had an
opoortunity to read it yet. Of course, I will.
Senator SIMPSON. It is rather lengthy. I tried to get them last

week and could not, although they knew they were going to be pre-
senting something like that here. I was wondering if the Senator
would like to have the opportunity of reading it and placing something
in the record with respect to rebuttal of some of the things which havebeen said in these two reports.
Senator BARTLETT. I would welcome that opportunity.
Senator SIMPSON. I would like to request it.
Senator BIBLE. This request will certainly be granted, and I would'

say to the distinguished senior Senator from Wyoming, the staff
has been trying for the past week to secure the official report of the
Department of the Interior on this particular bit of legislation.
We constantly run into this problem, I will say to the Senator from

Wyoming, and, as one who is chairman, I will do everything I can to
overcome it, because it simply does not give us the opportunity of
briefing ourselves on the departmental position until we come in here
3, minutes before a hearing, and we have conveyed this to the Secretary
of the Interior a number of times in the time I have been here over
the period of the last 8 years, but it always comes out this way.
At the last minute we get a report, but we are going to persist in our

efforts in an attempt to have the official positions of the Department on
every bit of legislation that comes before the committee of which I
am chairman at least a week before we have our hearings so that we
can analyze their position and be in a better position to question them.
Senator SIMPSON. The distinguished chairman knows that I know

the difficulty extends from the Department when they do not bring
these things in. I know the distinguished chairman of our committee
has been persistent in his efforts to procure them, but it is most diffi-
cult to be able to do anything with respect to rebuttal or question-
ing witnesses, and they know they are going to testify.

It seems to me there is no excuse for delay and waiting until the 11th
hour before we have these reports before us.

Senator BIBLE. I could not agree with you more. We are going to
move in that direction to see if we cannot expedite this so we do have
an opportunity of knowing the position in advance of the actual hear-
ing, and the record certainly will be kept open.
I might say that this is simply one of a series of hearings, and I

have no intention of adjourning this hearing today. This hearing will
simply be recessed, because there will, of necessity, be the requirement
for further hearings in a field as complex and as complicated as this
one here.
The Senator from Alaska?
Senator GRITENING. Mr. Chairman, before I make my formal state-

ment, I, first of all, want to call attention to the fact that my colleague
has probably had a longer experience in dealing with this problem than
anyone here. He was the Delegate from Alaska for 14 years thereby
the sole representative in the Congress of Alaska, and, therefore, for
18 years-14 years as a Delegate and 4 years as Senator—he has been
listening to what I think might be properly called an account of the
hopes of Americans who have gone to Alaska hopefully, believing in
the public land laws, believing in the Homestead Act, and hopeful

fr -
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of carving out a new life on the last frontier, and it is a long and tragicstory.
I want to say now, also, that I agree fully with the statement of thesenior Senator from Colorado that, rather than this bill being a formal

prescription for remedy, it is an attempt to call attention to a situa-
tion of abuse, and maybe this bill is not the proper solution, but we
must endeavor, as a committee, to find a solution that will obviate these
delays and these great injustices, these frustrations, which our home-
steaders we know of in Alaska and we know elsewhere suffer, and I
very much welcome a statement to that effect.
I think that presents exactly my view, and, obviously, from the re-

marks of the Chairman 
Senator BIBLE. Do you have questions of Senator Bartlett?
Senator GRITENING. No I have no questions of Senator Bartlett, ex-

cept I would like to call 
No,

to a statement that he has had per-haps more correspondence, more files on this subject than perhapsany other one in his long history of being an able and dedicated repre-
sentatives of the people of Alaska. Would that be correct?

Senator BARTLETT. Yes, that would be a positive statement of fact,Senator Gruening.
There are times when the correspondence on the cost-of-living allow-ance in Alaska for Federal employees is much greater in volume, butthat is only periodically.
Senator GRUENING. And each one of those represents a serious hu-man problem, does it not?
Senator BARTLETT. That, Senator Gruening, is what has causedme my chief concern. The little fellow, as I have nominated him be-fore, who is not experienced in legal matters, who, perhaps, never be-fore has gone to an attorney for any purpose, who does not know

government procedrures, who is perplexed and baffled by all of this,
who wonders why it is that his appeal pends for months or sometimes
for years, who is used to having things done rather speedily and with
complete justice always he is the one who concerns me principally.
I would like to say, Mr. Chairman, before stepping down or stand-

ing aside, or whatever one does on leaving this witness chair, that it
is obvious that S. 758 has already served a highly useful purpose in
that it has focused even more attention upon this very real problem.
Senator BIBLE. I am sure it will serve that purpose, Senator Bart-

lett.
Do we have further questions of Senator Bartlett?
Senator, we are very happy to invite you to stay. I realize you

have many commitments, and so you may just remain if you wish, or,
if you have those other commitments

' 
do just as you please.

Senator BARTLETT. I would like to remain, but I do have those
commitments. If they did not exist, I would be with you, because
this is of great interest to me, and I would like to hear all of the testi-
mony and all of the questions.
Thank you very much for having heard me.
Senator BIBLE. Thank you, Senator Bartlett.
Our next witness will be the distinguished author of the bill, the

Senator from Alaska, Senator Gruelling, a very valued member of this
committee and of the subcommittee.
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STATEMENT OF HON. ERNEST GRITENING, A U.S. SENATOR FROM

THE STATE OF ALASKA

Senator GRUENING. Mr. Chairman and members of the subcom-
mittee, thank you for giving me this opportunity to testify in behalf
of S. 758, the bill I have introduced to establish in the Department of
Interior a Public Lands Appeals Board.
The necessity for an impartial reviewing agency to hear and decide

appeals from decisions of the Bureau of Land Management has long
been clear.
The experience of Alaskans who have gone to the 49th State to

homestead in the last decade has fully convinced me there must be a
mechanism to exercise jurisdiction over cases in which they have re-
ceived adverse decisions from the local land offices.

Individuals who have undertaken homesteading in Alaska have gen-
erally been aware they face a difficult climate and that the land they
must clear and cultivate is some of the roughest terrain in the world.
Creating a homestead in the wilderness is always an arduous and often
a dangerous pursuit. It always requires courage, enormous physical
labor, persistence, careful planning, the expenditure of large sums of
money, and eternal vigilance against the hazards of nature.
These difficulties of homesteading can be anticipated.
What many have not been able to imagine are the even greater diffi-

culties encountered in coping with the bureaucratic jungle of the De-
partment of Interior.
The public land laws are complex and difficult of interpretation. To

the ordinary member of the public who determines to acquire land in
accordance with their provisions, it has been almost impossible to
obtain accurate information in readily understandable form. But the
problem becomes more baffling when faced with the necessity of deal-
ing with an institution such as the Department of the Interior with its
chaotic profusion of rules, regulations, forms and procedures, not
to mention personalities.
Having observed the struggles of my constituents with the com-

plexities of the public land laws, and their further "complexification,"
if I may coin that word, by Bureau personnel, I am convinced we must
have a procedure for rescuing hapless individuals whose interests are
sacrificed to overly rigid attitudes and arbitrary policies of admini-
stration that leave out of account concern for human beings.
Many aspects of the Interior Department administration concern

me, but the most shocking, I believe, is the cavalier attitude, engraved
in official policy, toward mistakes of employees of the land offices in
dealing with applicants for public land.

Cases have been reported to me of an applicant for a homestead
or a trade and manufacturing site, or a small tract, after inquiry at
the land office as to the status of the land in which he is interested,
being informed by the office that the land is available and open for
settlement; and then, after expenditure of time, effort, and money in
developing a tract, has suddenly received a notice from the land office
canceling his entry. The reason for cancellation is the discovery of a
clerical error in the records of the office. The error is that the land
which earlier was reported as open to entry is not so at all. It is sub-
ject to a land withdrawal, or there is a prior application for it exclud-
ing the entryman.

irdirr •
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Now it would seem to me in cases such as this there should be some

remedy for the dispossessed entryman. But, the official position of
the Department of Interior is that it has no responsibility for the
errors of its employees and that it is just the tough luck of the entry
man there was a mistake.
I call it a policy of "Caveat Homesteader," and I believe it should

be changed.
I further believe the existence of the impartial reviewing agency

contemplated by S. 758 would make it possible to bring these errors to.
light and reach an equitable decision in such cases. Although the pro-
posal in this bill for a board appointed by the Secretary of Interior
would, I think, be an improvement, it may be that our discussion will
lead us to recommend a change in this to provide for Presidential ap-
pointment of the Board with confirmation by the Senate. The com-
mittee may reach the conclusion this is the means for insuring inde-
pendent consideration without possibility of departmental review of
its own mistakes. Or some other formula may provide a better remedy
than the one now proposed, such as the one that the Senator from
Colorado has introduced in the record.
It is not alone errors in land descriptions from which our Alaska

homesteaders have suffered.
In planning how they will meet requirements of the law for cultiva-

tion 1 year they are told it must be done one way. The next year they
are told that was wrong and the standards are changed.
If they want to file on a different homestead, they may be told one

day they can—and then, months later, after expenditure of time, toil,
and money—they are summarily told to move off the homestead be-
cause they are not in compliance with the law.
One day they are told a certain form must be completed to make

application for an entry. The next week the form turns out to have
been the wrong one.
Or they are told a form need not be filed for a particular entry and

the next month they are in danger of losing an investment because the
form was not filed.
Some times it is a matter of the fees to be paid. An applicant may

be told he need not file a fee, and then be subject to cancellation of
his entry because he did not.
In Alaska the existence of errors such as these have been such a

regularly recurring phenomenon the State itself has passed legislation
in an effort to aid victims of these cases.
I have a letter from Governor Egan which I hope to have introduced

in the record which calls attention to that and which strongly supports
some legislation of this type.
At the first session of the new State legislature, in 1959, legislation

was enacted authorizing the State director of lands to give preference
rights for purchase of State lands to individuals where this will
correct—
past or future errors or omissions of a State or Federal administrative agency
where inequitable detriment would otherwise result to a diligent claimant or
applicant due to situations over which the claimant or applicant had no control.
I suggest, parenthetically, that this is something new in legislation

where the State moves in and corrects the errors of a Federal agency,
but, maybe, that might be a possible way out in the 50 States.
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It is my belief the existence of the Appeals Board contemplated in
S. 758, or some variation thereof, would, by its very existence, elimi-
nate many errors that might otherwise be made. Where officials of
land offices and of the Bureau of Land Management know there will
be searching, impartial examinations of case files by individuals hav-
ing no responsibility for creating and administering departmental
policy and programs, I believe there will be greater vigilance to see
that errors do not occur, and that, if they do, effort will be made to
adjust the situation with an equitable result for the individual.
There is, of course, an appellate system of sorts in the Department

of Interior now. In fact, there are two levels of appeal established
by regulations of the Department, one from a land office to the Direc-
tor of the Bureau of Land Management and one from that Bureau to
the Secretary (whose appellate responsibilities are largely carried out
by the Solicitor). It would appear to the layman, and, indeed, to
a lawyer, that the existence of a right of appeal would present an
individual receiving an adverse land office decision with a chance to
tell his side of the case; with an opportunity for dispassionate review;
With a chance at obtaining a reversal of the original decision.
The present right of appeal appears, to the inexperienced appellant,

to be a genuine exercise of appellate review. However, an examina-
tion of its operation reveals nothing of the sort. In fact, it is se-
riously lacking in the essentials of due process necessary to insure
integrity of the decisions produced.
I have aluded above to the importance of obtaining a completely

objective, impartial review of land office decisions by a board of in-
dividuals detached from the chain of command of the Department
who have had no part in creating or administering policies and opera-
tions of the agency. At present, this kind of review is not assured
appellants who send their cases up to the BLM and then to the
Secretary.
Although the Appeals Division of the Bureau and the Branch of

Land Appeals of the Solicitor's office are out of the chain of command
on the organization chart, and are supposed to be independent of the
Bureau and the Secretary, this does not result in decisions divorced
from Departmental policy.
Where difficult questions of administration or policy must be re-

solved in the decision of a case, the appellate reviewers at both levels
ordinarily seek advice from the technicians and the policymakers who
are responsible for the matters on appeal. There is no safeguard
against this kind of ex parte consultation in the regulations.
Thus, an appellant with fond hopes of achieving reversal of a land

office decision by an impartial adjudicator, will have his case reviewed
by the very same administrators and policy formulators who are re-
sponsible for administering the land offices. While this review is
made in the capacity of advisers and technicians, it may naturally be
expected there is little likelihood of advising a change in the lower
decision, since this would of necessity imply the existence of deficien-
cies of administration—a suggestion found intolerable.
An exasperating aspect of this system is that the appellate procedure

becomes an escape hatch for sloppy administrators and a dumping
ground for difficult decisions. A land office, faced with a contro-
versial decision to make, can knowingly (or carelessly) make the
wrong decision for the wrong reasons, all the while piously pointing

•W'
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out to a disappointed applicant that, after all, he has a right to ap-
peal. The land office knows this is a fairly safe procedure, since there
is unlikely to be any change at a higher level.
There is nothing new about the old game of passing the buck. But

there is certainly a new element added when, as here, it is coupled
with the self-satisfying defense that the public is really better off •
for being passed into the oblivion of the appellate process of the De-
partment of Interior.
The right to be informed of the case against oneself is of the utmost

importance in any system of adjudication in which interests of an
individual are at stake. The present appeals system of the Depart-
ment of Interior makes it impossible for an appellant to know any-
thing more about the position of the Department or the reasons for-
its decisions than the bare decisions themselves. There is only limited
opportunity to request the supply of documents needed to determine
what one is up against in the Department's files. There is never full
disclosure of the facts upon which the Department is basing its deci-
sions. Thus, the appellant must present his statements of reasons for
appeal to the Bureau and to the Secretary in almost total ignorance
of the reasoning and the facts considered by those who decide his case.
Except in certain cases where it is now required by law, there is

almost never a hearing on an appeal case where the appellant has a
right to present his own case in full and to examine and cross-ex-
amine the case of the Department. S. 758 might provide such an
opportunity, which I believe is indispensable to proper determination
of issues.
By requiring that the regulations of the Board of Public Lands Ap-

peals shall be in accord with provisions of the Administrative Pro-
cedure Act, there will be afforded appellants before the Department
of Interior the safeguards of due process long recognized as required
for fair adjudications in other administrative proceedings of the Fed-
eral Government.
Mr. Chairman, I believe it is our duty, as it is that of all officials

of the U.S. Government, at every level, to serve the people of the
United States. Members of Congress have as great a responsibility
for this as officials of the other branches of Government. As for the
executive branch, there is accuracy in the appellation of its workers .
as "civil servants." Citizens of the United States have a right to
expect their Government and all its employees to work in their
interests. They pay for it. They vote for it, and sometimes they
fight and die for it.
That is why I am always especially concerned by actions of Govern-

ment agencies affecting vital interests of members of the public when
those actions are careless, inefficient, and result in damage to individ-
uals who have no control over them and are helpless to protect them-
selves.
As I believe members of the executive branch should administer

the law in a way that is beneficial to the people for whom it is enacted,
so I believe it is our duty, as legislators, to act where the need is clear
to pass laws that will protect those to whom we are responsible. I
believe S. 758 is this kind of legislation, and we will be derelict in
our duty if we fail to act upon it or some similar measure.
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In closing, I should like to suggest consideration of an amendment
to S. 758 which would make it clear it is applicable to all cases on
appeal in the Department of Interior at the time of its passage.
Further, I suggest we explore the question whether its provisions
should not be available for review of cases decided before its passage
where there is reason to conclude an inequitable result was reached in
the prior action.
Thank you for giving me this opportunity to testify.
Senator BIBLE. Thank you very much, Senator Gruening, for this

full statement on the legislation which you have offered.
Do we have questions of Senator Gruening?
Senator JORDAN. No, Mr. Chairman. I just would like to commend

Senator Gruening on his very fine statement. He has not only pointed
up the difficulties that we face, but he has kept an open mind as to the
possible solution.
The bill, of which I happen to be a cosponsor, may not be the final

answer, but it is certainly one way toward a solution. I commend him
for his fine statement.

Senator BIBLE. Senator Simpson?
Senator SIMPSON. Mr. Chairman, I would like to say to the Senator

from Alaska that the same situation occurs in my State of Wyoming,
and I concur in what the Senator has said.
Senator GRUENING. I am sorry to hear that they exist elsewhere,

but I am glad that this is not uniquely an Alaskan problem.
Senator BIBLE. I thank the Senator from Alaska.
At this point I should like to incorporate in the record statements

from Senator Mundt, Senator McGee, John Taylor of the Farm
Bureau, and Max Barash.
I would also like to include in the record at this point several state-

ments that were sent in from Mr. Perley Lewis of Phoenix, Ariz.;
Eugene Smith of Cohoe, Alaska • Edgar Boyko of Los Angeles, Calif.
Ernest Butler, Culdesac, Idaho; and Eben Lewis of Anchorage,
Alaska.
A letter from the American National Cattlemen's Association under

date of May 1, indicating that, although there is need for some type
of legislation in this field, they feel that, rather than a single national
appeal review board, "a much more realistic approach might be the
establishment in each State of a three-man board," as I previously
indicated, one member appointed by the 'Secretary of the Interior,
another by the Governor of the State, and a third by user groups
affected.
This would bring the appeals procedure down to State level where

there would be more opportunity for a realistic appraisal made of
the problems involved than on the Washington level, a great distance
from the field.
Mr. McMillan, who signs the letter, the executive vice president of

the American National 'Cattlemen's Association, makes the suggestion
that this might be an area which might very well be the subject of
field hearings at some later date.
I would like to incorporate in the record a telegram from Leslie J.

Stewart of the Nevada Farm Bureau, member of the National Public
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Lands Coordinating Committee. It is a short telegram. I will read it
into the record.
My thinking on this bill: One, should be an appeals board within each

'Western State. Two, Department should answer appeals within 30 days. Three,
Department should render decision within 150 days. Four, the United States
should pay cost of appeal if appellate is prevailing party. I request that this
bill be one of the subjects of any future field hearings held by your committee.

A letter from a former distinguished member of the executive branch
and the former Solicitor of the Department of Interior, I believe
ultimately the Under Secretary of the Interior, George W. Abbott,
now practicing law in my State, Minden, Nev., dated May 2, 1963,
making his analysis of this bill. This letter will be incorporated in
full in the record. He has indicated that he is representing not
only the Nevada State grazing boards, but he is a special counsel to
the National Public Lands Coordinating Committee.
This letter is rather lengthy, and I will not burden the committee

with reading the entire letter into the record. He, likewise, indicates
that there might well be consideration given to the creation of an ap-
peals board within each of the public lands States, taking them to
the U.S. district court; a time limit; that the United States be taxed.
costs when the appellant is the prevailing party; that if a depart-
mental board is created, eases, on the appellant's motion, be submitted
for board consideration wholly in writing or orally and in writing, if
requested; fifth, that if the departmental board is created, convenience
of the parties 'be the measure of whether hearings are held in the
District of Columbia or in the field;' and, sixth, that in every case,
compliance with the Administrative Procedure Act be required.
He suggests an amendment to the Taylor Grazing Act, a short

amendment, which will be read into the record. It read as follows:
The Secretary of the Interior shall provide, by appropriate rules and regula-

tions, for local hearings on appeals from the decisions of the administrative
officer in charge to an examiner, and for the appeal by any party adversely
affected by the decision of the examiner to an appeals board, one of which shall
be established for each State in which grazing districts or leases have been
established. Such boards shall consist of three members—

Then he uses the same formula on which there seems to be some
agreement—
one to be designated by the Secretary of the Interior, one to be designated by
the Governor of the State, and one to be designated by the State [grazing]
advisory board. The decision of such appeals board shall be final, subject to
an appeal to the United States district court in the manner provided by law.

This is an amendment primarily to the Taylor Grazing Act, and it,
of course, is a narrower suggestion than the one we are considering
before this committee on all appeals on land matters, but this is a
suggestion that has been made.
(If the staff has received any other communicatoins they may be

grouped in the hearing record with others that I have referred to.)
Senator GRITENING. Mr. Chairman, may I ask a question? Do I

understand that Mr. Abbott is in favor of some reform?
Senator BIBLE. Indeed, he is.
Senator GRUENING. We have a case of a repenting sinner, for whom

there is much joy and happiness.
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Senator BIBLE. Grappling with these cases day after day, maybe his.
eyes have been opened.

Senator ALLorrr. Mr. Chairman, it may be the case of a repentant
sinner, but I think 'Mr. Abbott is due at least the credit that I can
remember when he came up here and pleaded for some greater length
of time for attorneys to clear up their backlog, and I am sure the
Senator remembers that, too. He was not completely oblivious..
Maybe he did not get all his sins reformed, but he was not oblivious
to what the troubles were.

Senator GRUENING. I want to remind the distinguished 'Senator
from Colorado that I remember him very well and his unfailing-
opposition to all homesteaders' demands.

Senator BIBLE. In any event, we have a letter now that seems to
reflect his attitude in this respect.
(The communications and statements referred to follow:)

STATEMENT OF HON. GALE MCGEE, A U.S. SENATOR FROM THE STATE OF WYOMING

Mr. Chairman and members of the subcommittee, I have joined with my dis-
tinguished colleagues in sponsoring S. 758 because it has become abundantly
clear that we need an impartial reviewing agency to hear and decide appeals
from decisions of the Bureau of Land Management. For some time now, I have.
been concerned by the fact that the Department of Interior's appellate system
relating to public land issues has been honeycombed by decisions which do not
square with basic concepts of equity. The system is characterized by long and
unnecessary delays, bureaucratic indifference to the needs of appellants, and an
unfortunate tendency toward rigidity. And most damaging of all, under the
present system, land office decisions are reviewed by the game administrators and
policymakers who are responsible for administering the land offices.

S. 758 would place public land issues in better perspective by—
(1) speeding up the appeals procedure, thereby giving appellants more

prompt action; and
(2) giving the appeals procedure independent status by divorcing thefl

appeals process from the administrators who make Department policy.
I am pleased to note that spokesmen for the Bureau of Land Management agree

that the procedure for adjudicating public land issues needs to be reassessed and
clarified. Since we are working toward the same goal, I am confident that we
can greatly alleviate the nagging and complex problems that confront us.

AMERICAN FARM BUREAU FEDERATION,
Washington, D.C., May 6, 1963.

Hon. ALAN BIBLE,
Chairman, Subcommittee on Public Lands, Senate Interior and Insular Affairs

Committee, Senate Office Building, Washington, D.C.
DEAR SENATOR BIBLE: The users, permittees, and lessees of public lands have

long needed a review board of some type before which their complaints and
disagreements could be heard.
For many years, in fact up to the passage of H.R. 1960 by the 87th Congress,

ranchers and farmers had no means of resolving public land problems except by
the expensive and time-consuming process of coming to Washington to plead their
cases. This legislation now makes adjudication possible in the State of the
complainant.

This bill, S. 758, now goes a step further to permit disputes to be heard by a
Board in the local area—but it also leaves access to the courts if the Secretary
and the complainant fail to agree even after the review by the Board.
We note that there are no qualifications set up for the members of the Board

nor are there any terms of office included in the bill. It leaves the whole m,atter
in the hands of the Secretary—the appointments—the rules and regulations—
the final determination of appeals, etc. This leads us to the question of whether
the Board will serve a real, justifiable, useful purpose or whether it will become
a useless puppet of the Secretary.
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We like the idea proposed in S. 758 because the need is very apparent, but we
would not favor such a move just to create another board and additional jobs.
We have learned also of the unfavorable report of the Department which may

be another reason for the establishment of such a Board, provided it can be so set
up as to do a good job in adjudicating the appeals of the users of public lands.
The good judgment of the members of the subcommittee is earnestly solicited

in the consideration of this proposed legislation.
We would appreciate it if you would make this letter a part of the record.

Yours very truly,

Hon. ALAN BIBLE,
Chairman, Public Lands Subcommittee, Interior and Insular Affairs Committee,

U.S. Senate, Washington, D.C.:
It was my intention to testify at the hearing on May 6 supporting in principle

S. 758, a bill to establish in the Office of the .Secretary of the Department of the
Interior a Board of Public Lands Appeals, and for other purposes. Circum-
stances now prevent my being present at the hearing. If it will not cause undue
delay in the committee's consideration of the bill, I shall appreciate your keep-
ing the record of the hearing open for a period of 30 days so that I may have an
opportunity to submit written representations supplementing my views previously
submitted to Senator Gruening. Thank you.

JOHN I. TAYLOR,
Assistant Legislative Director.

WASHINGTON, D.C., May 3, 1963.

MAX BARASH.

PHOENIX, ARIZ., April 8, 1963.
Hon. ALAN BIBLE.
Senator from Nevada, Chairman of the Public Lands Subcommittee, U.S. Senate,

Congress of the United States, Senate Building, Washington, D.C.
MY DEAR SIR: Herewith I transmit to you the original of my written testimony

on the subject bill S. 758, under notary seal.
I respectfully request that my said written testimony be included in the printed

transcript of the hearings of the Public Lands Subcommittee of the Senate Com-
mittee on Interior and Insular Affairs.
This I do at the suggestion of Senator Ernest Gruening, U.S. Senator from

the State of Alaska.
It will not be possible for me to be present to present oral testimony. Note

that I have written my testimony in affidavit form and have subscribed to it
under notary seal. I trust that this is satisfactory.

S. 758 is a goad and necessary bill. I commend it to your favorable considera-
tion and I hope it is enacted into law.

Sincerely yours,

Hon. ERNEST GRUENING,
Senator from the State of Alaska,
TVashington, D.C.
MY DEAR Mn. GRUENING : Thank you for your letter of the 15th of March

about the subject proposed legislation, a bill introduced by yourself for yourself
and other Western States Senators, to-wit: Mr. Bartlett, Mr. Bennett, Mr. Bible,
Mr. Cannon, Mr. Church, Mr. Goldwater, Mr. Jordon of Idaho, Mr. McGee, Mr.
Morse, Mr. Mundt, and Mrs. Neuberger.
I am very, very much in favor of your subject bill. It is vitally needed to

protect the potential property rights of the individual American citizen who
seeks to acquire for himself a portion of the vast Federal public domain lands
through the medium of existing congressional enactments (existing public laws,
some of them very old, such as the Homestead Acts, and others such as the
Small Tract Act and section 14 of the Taylor Grazing Act, and not to mention
the Indian Allotment Acts and also the statutes which govern leasings for oil
and gas, and coal, and sulfur (in New Mexico and Louisiana), et cetera).

It will not be passible for me to come to Washington to testify in person.
However, I do wish to submit the attached written testimony on this bill for

PERLEY M. LEWIS,
Consulting Engineer.

PHOENIX, ARIZ., April 8, 1963.
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inclusion in the printed transcript of the hearings, and for that purpose,
and by copy of this letter, I send the original of the said testimony direct to
Senator Bible.

Sincerely,
PERLEY M. LEWIS,

Consulting Engineer.

STATEMENT OF PERLEY M. LEWIS, CONSULTING ENGINEER

I, Perley Mitchell Lewis, residing at 215 West Harmont Drive, in the city of
Phoenix, county of Maricopa, State of Arizona, being first duly sworn, depose
and say:
I am a consulting engineer with a downtown office at 225 Luhrs Building,

Phoenix, Ariz. I also have purchased and have made applications for purchase
and acquisition of public domain lands. I am familiar with the workings of the
land offices, Bureau of Land Management, U.S. Department of the Interior,
particularly with the procedures involving appeals from decisions of the manager
of the local land office to the Director, Bureau of Land Management, and to the
Secretary of the Interior, and I am familiar with the conditions in my State
of Arizona with respect to public domain lands.
I was born in the town of La Junta, county of Otero, State of Colorado, on

September 17, 1898, and first came to the State of Arizona in 1902, where my
father worked in the mines at Bisbee, Ariz., and, later, as an adult, after
graduation from the College of Engineering of the University of Colorado,
returned to my adopted State of Arizona in 1922, and Arizona has been my
home for the past 41 years, including the almost 7 years I was absent there-
from, mostly overseas as a commissioned Army officer in World War II, mostly
with the Corps of Engineers; I am a retired lieutenant colonel.
The State of Arizona has an area of 72,688,000 acres of land and some 213,760

acres of water; a total of 72,901.760 acres.
Of these lands in Arizona, as of June 30, 1961, 74.29 percent were either owned

by the Federal Government or held in trust by it for the Indians; 13.69 percent
were State-owned lands; and only 12.03 percent were privately owned lands.
In other words, taxwise, on the various State and county tax rolls, 12.03

percent of the lands in Arizona are all that are taxed to support the entire State
of Arizona.
As of 1960. there were 12,422,054 acres of unappropriated public domain lands

in Arizona ( as of June 30, 1960).
The matter of placing public domain lands into private ownership, wherever-

legitimately possible and practical to do so, pursuant to existing congressional
legislation, is a necessary and a serious matter in Arizona. Private ownership
of land is taken seriously in Arizona, and every entryman, every applicant does
not file his entry or his application lightly. I would presume this to be the case
in other Western States, particularly Alaska, California, New Mexico, Montana,
and the others, including my native State of Colorado.

Since 1959, at least, and for protracted periods at times, even prior, it has
become harder and harder for a homestead entryman or other applicant to have
his application processed to a successful conclusion, at least in Arizona. The
fault does not, in my opinion, lie with the local land office, but rather is more
basic and on a higher level from which emanate matters of policy, policy pro-
nouncements in lieu of regulations, regulations which are seriously questioned
as being in strict conformance with the words and intent of the statutes, and a
generally apparent disinclination to dispose of public domain lands, because the
Bureau says the statutes are old and outmoded, and this includes the Homestead
Acts, and section 14 of the Taylor Grazing Act (although, when the Department
suggests doing away with section 14 of the Taylor Grazing Act, it never refers
to it as such, but on the contrary refers to it as "section 2455 of the Revised
Statutes, as amended (43 U.S.C. 1171)", which is, of course, section 14 of the
Taylor Grazing Act.)
The Bureau has grown more and more to also invoke the blanket rulings,

over huge areas, of other departments, such as the U.S. Geological Survey, and
others, to defeat and preclude homestead entrys and other applications.
The decisions of the land office, have, since 1959 and 1960, at least, become

more and more abrupt, arbitrary, almost paternalistic in tone (but using that
tact to Oefeat, not further, the applicant).
Appeals from the land office decisions are to the Director, Bureau of Land

Management, who bosses the various land offices. Such appeals take time,..
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usually close to a year; are costly to the applicant in attorney's fees and other-
wise; and said appeals have two strikes against them at the start, because
the natural tendency of a superior office is to uphold a decision of his subordinate
office. In any case the objective unbiasedness of the superior office, the
Director's Office, is hard to maintain.
Next comes an appeal from the Director's decision to the Secretary's office.

This usually requires up to a year, more or less, for a decision. Sometimes,
very often, the then decision is not final but is referred back to the original
land office for reconsideration and new decision. And so, around and around
goes the process again, often for a second time.
Bear in mind that the citizen applicant must exhaust all his administrative

procedure appeals, before he can get into court.
Even then, the citizen applicant must, if he wishes to keep in court, must

sue the Secretary in a District of Columbia court; this is a financial hardship
which is usually unsurmountable.

CONCLUSION

In conclusion, and in my considered judgment, therefore, it is necessary and
desirable that the proposed S. 758 bill be enacted into law, and for the following
reasons:
(1) A Board of Public Land Appeals in the Department of the Interior is

required to protect the rights of the citizen applicants, and
(2) Such a board is necessary to insure that the will of Congress, as expressed

in existing public lands disposal statutes, be upheld and maintained, and
(3) To prevent arbitrary policies, procedures and regulations, which may be

in whole or in part contrary to statute, from remaining to effect wrongful
decisions, and
(4) To permit hearings on appeals at a convenient location d
(5) To insure that the applicant appellant can get into Fed-eft rt, and
(6) To permit applicant appellant to enter the U.S.- Court o als for the

circuit in which the land involved is situated, rather than in Wa gton, D.C.
-P

HOEC
va

RIM A,
April 4, 1963.

Hon. ALAN BIBLE,
Chairman, Public Lands Subcommittee,
Senate Committee on Interior and Insular Affairs,
Washington, D.C. MTP414,

DEAR SENATOR BIBLE: As president of an organization ormed to study home-
stead problems in Alaska I am very much interested in Senate bill 758.

Since the Alaska Entryman's Rights Association was formed in 1957 we have
been constantly in disagreement with the Bureau of Land Management. Most
of our problems have stemmed from the lack of correct information furnished
us by this Bureau. Homesteaders going to the Anchorage land office of the
BLM in quest of information were given answers that later proved to be incor-
rect. We feel that until 1959 the Alaskan offices were staffed with improperly
trained personnel. This condition still exists to a lesser degree here in Alaska
and in Washington, D.C.
In the BLM's defense we might add that the homestead law of May 20, 1862,

has been amended so many times that it would take a panel of Solomons to
correctly interpret it. It is interesting to note that the law of March 8, 1922,
came during the era of Albert Bacon Fall which we feel doesn't improve the
situation.
Because of the misunderstandings created by the BLM most of the homestead

entries in Alaska have hit an administrative snag. Many of these homestead
entries have been under appeal and some are still in that state. Under the
present administrative procedures it is necessary to appeal a decision, in many
cases, back to the official who made the decision in the first place that the home-
steader is appealing. This is equivalent to a situation where an individual is
arrested for an infraction of law and is forced to go to a court where the arrest-
ing officer is acting as judge and jury. S. 758 would correct this situation by
affording the entryman the opportunity to take his case before an impartial board.
This fits in with our idea of justice for all. Under the present law it would seem
that we only have justice for the Bureau of Land Management.

In conclusion, our organization at present represents 112 homestead families,
all who have had or are having trouble with the BLM. This is only a small

sEY
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portion of the entrymen on all types of filings who have had or are still having
trouble with this Bureau.
Because of the short notice given to us on the April 30 hearing on this

legislation our membership has asked me to speak for the organization. We
sincerely thank the Members of the U.S. Senate who have recognized the injus-
tice of the present law and who have introduced Senate bill 758 that would cor-
rect the current intolerable situation.

Respectfully yours,
EUGENE D. SMITH,

President, Alaska Entryntan's Rights Association.

STATEMENT OF VIRGINIA J. GIBBS, SOLDOTNA, ALASKA

One point that should be brought to the committee's attention is the time limit
on appeals. Under present law, an entryman is given 30 days to file an appeal
and another 30 days to submit the appeal. No extenuating circumstances are
considered in this time limit.
On the other hand, the BLM, because of the caseload, takes several years

to answer an appeal or make a decision. This would include all the appeals
allowed up to the appeal to the Secretary of the Interior. In some cases the
poor homesteader is dead and long in his grave before any action is taken, and
the congressional delegation must then submit special legislation to give title
to his widow.
At the present time the homesteader has been required to meet another

unfair ruling of the BLM. It goes something like this. The homesteader
assumes that he has met all his obligations and submits final proof. The BLM
makes a decision that he has not met his obligations and the homesteader
accordingly appeals. Due to administrational delay his papers are tied up in
referral to Washington, D.C., until his 5-year prove-up period time has elapsed.
.The BLM then decides that because he has not gained title within the 5-year
period, he no longer has a right to his homestead.

Los ANGELES, CALIF., April 17, 1963.
Hon. ALAN BIBLE,
Chairman, Public Lands Subcommittee,
Committee on Interior and Insular Affairs,
Senate Office Building, Washington, D.C.

MY DEAR SENATOR BIBLE: Please refer to my letter dated April 10, 1963, with
respect to S. 758 now pending before your committee.
I have just received a decision issued under the authority of the Secretary

of the Interior, in a homestead appeal arising from Alaska, which rather
graphically illustrates some of the points I made.

Briefly, in that case, a homesteader was required, for technical reasons, to
make two separate filings for the lands included in his homestead. The Anchor-

age Land Office rejected his homestead application because of an alleged conflict

with a land withdrawal. The validity and legality of this purported withdrawal

is the subject matter of presently pending litigation in the district court for the

District of Columbia, where it has been progressing very slowly because of the

great distances and expense involved.
In making his appeal to the Director, Bureau of Land Management, in Wash-

ington, from the adverse decision of the Anchorage Land Office, the homesteader,

a Mr. Martin, was represented by local counsel unfamiliar with the intricacies

of procedural technicalities in the Interior Department. Since the adverse

decision affecting the two contiguous claims was contained in one document,

this attorney accompanied his notice of appeal by a $5 filing fee, which is the

standard amount prescribed by the regulations for each appeal. However,

there is an obscure clause which says that there must be a $5 filing fee for each

separate claim, even though they are consolidated in one appeal. Failure to

pay this $5 filing fee for each such claim within the time allowed for filing

the notice of appeal and a short grace period thereafter is treated as jurisdic-

tional by the Department.
In the present case the appellant was not notified that he should have paid

another $5 until after the grace period had expired, at which time the Bureau of

Land Management arbitrarily dismissed one of the two appeals. At that time

f
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6

A-29280.

he retained me and I attempted to test the legality and propriety of these pro-
ceedings and also to have the appeal reinstated.
The enclosed decision of the Secretary holds that this cannot be done and

that where an appeal is thus taken from a land office decision holding two sepa-
rate or contiguous claims to be invalid and only a single $5 filing fee is
paid for the appeal, it is proper for the Director to dismiss the appeal as to one of
the two claims and there is no relief available to the appellant under the regula-
tions.
I believe that this is rather typical of the things which I have described in

my letter to you, referred to above, in what some might think was intemperate
language. Perhaps this rather striking example of the mechanistic, super-
technical and negative attitude of the Department toward persons whose every
home is at stake can be better demonstrated by this example than by all the
adverbs I can think of. You may wish to include it in the record of your
hearings.

Respectfully yours,
EDGAR PAUL BOYKO.

BERNARD R. MARTIN

A-29280—Decided April 12, 1963

RULES OF PRACTICE: APPEALS: DISMISSAL

Where an appeal is taken to the Director, Bureau of Land Management, from
a land office decision holding an original homestead claim and an additional
homestead claim to be invalid and only a single filing fee is paid for the appeal,
it is proper for the Director to dismiss the appeal as to the additional homestead
claim.

SURVEYS OF PUBLIC LANDS: GENERALLY—BOUNDARIES—WITHDRAWALS AND RES-
ERVATION S : GENERALLY

The location of the easterly boundary line of the area withdrawn by Public
Land Order 576, which was affirmed by a departmental decision of June 27, 1960,in the case of Richard L. Oelschlaeger (A-28299), will not be disturbed in theabsence of an adverse ruling by the courts.

HOMESTEADS ( ORDINARY ) : LANDS SUBJECT TO

Land withdrawn from appropriation under the public land laws is not subjectto settlement or to the initiation of claim under the homestead laws, and a home-stead claim located on such land is invalid.

U.S. DEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY

Washington, D.C.

BERNARD R. MARTIN

Anchorage 025573, 033242—Original homestead settlement claim held null andvoid and additional homestead settlement claim appeal dismissed—Affirmed
APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Bernard R. Martin has appealed to the Secretary of the Interior from adecision dated September 21, 1961, by which the Division of Appeals of the Bureauof Land Management dismissed his appeal from an Anchorage land officedecision holding his additional homestead settlement claim null and void becauseof his failure to pay the required filing fee for an appeal to the Director andaffirmed the land office decision holding his original homestead settlement claimnull and void on the ground that the land was withdrawn from all Pt rms ofappropriation under the public land laws and reserved for a special i urpose.The record shows that Martin claimed an original homestead settlement on theNW1/4SW14 and the El/2SW4 sec. 11, T. 11 S., R. 3 W., Seward Meridian,Alaska, and an additional homestead settlement on the SW14SW2/4 of the samesection. He filed separate notices of settlement, applications to enter, and finalproof for both homesteads. The land office held both the original and the
97-972-63—pt. 1—q

161.
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additional claims to be null and void because they were located on wit
hdrawn

land.' He appealed as to both claims and paid only one $5 filing fee 
within

the 30-day period allowed for such payment by the applicable dep
artmental

regulation, 43 CFR, 1961 Supp. 221.2 (b) and (c). The Division of Appe
als

noted that a filing fee was required for each separate entry but, also
 noting

that the right to an additional homestead entry could not survive if th
e right

to an original entry should be lost, applied the filing fee that was paid
 to the

appeal on the original entry and dismissed the appeal on the additional
 entry.

In his appeal to the Secretary, the appellant contends that the Director ca
n

dismiss an appeal only if no filing fee is paid but not because of paym
ent of

an insufficient filing fee.
There is no support for the appellant's contention in the regulation cited. H

e

concedes that a $5 filing fee was required for each of his claims but seems
 to

argue that because both claims were rejected in one decision and he included

both in a single appeal, the penalty for failure to pay the required fee in each

case is modified. Nothing in the regulation supports this conclusion. The fact

that the land office did not close one of the cases also could not have the eff
ect,

as the appellant argues, of requiring the Director to consider both. The fail
ure

to pay the filing fee as to one case was a jurisdictional defect as to t
hat

case.
Ordinarily, an appellant who pays the filing fees for appeals of less than

the number of claims which he purports to appeal is permitted to choose

which are to be dismissed and which are to be considered. But because, in

this case, there was no choice, it was not error for the Division of Appeals to

dismiss the appeal as to the additional homestead claim, and consider the appeal

on the original homestead claim, since the former must fall if the latter falls
.

On the merits of the case, the critical question is whether the crucial portions

of appellant's original homestead claim (i.e., the portions on which he estab-

lished residence and which he cultivated) were withdrawn by Public Land

Order 576 of March 29, 1949 (14 F.R. 1614), at the time he settled on the

land. The question is whether the easterly boundary of the withdrawn area,

which runs parallel to and 1 mile distant from the line of mean high tide of

Turnagain Arm, has been properly located so as to include in the withdrawal

the crucial portions of appellant's homestead claim.
This precise issue was discussed and decided in Richard L. Oelschlaeger

,

A-28299 (June 27, 1960). Counsel for the appellant in that case is counsel

for Martin here and he has referred to and urged upon the Secretary the

arguments he made in the Oelschlaeger case. Nothing he has submitted on

this appeal warrants any modification of or departure from the Oelschlaeger

decision, which is now the subject matter of a suit in the U.S. District Court

for the District of Columbia entitled Oelschlaeger v. Udall, Civil Action No.

4181-60. Unless and until an adverse court ruling is made, the Department

adheres to the position announced in the Oelschlaeger case.
Since there is no dispute of fact, only the legal issue of the propriety of the

line which forms the easterly boundary of the withdrawn area, the appellant's

request for a hearing is denied.
Therefore, pursuant to the authority delegated to the Solicitor by the Secretary

of the Interior (sec. 210.2.2A(4) (a), Departmental Manual; 24 F.R. 1348), the

decision appealed from is affirmed.
ERNEST F. Hom,

Assistant SoLicitor, Land Appeals.

Los ANGELES, CALIF., April 10, 1963.

Hon. ALAN BIBLE,
Chairman, Public Lands Subcommittee,
Committee on Interior and Insular Affairs,
Senate Office Building,
Washington, D.C.
MY DEAR SENATOR BIBLE: Senator Ernest Gruening of Alaska was kind

enough to suggest that I might want to submit written testimony on S. 758 to

establish a Board of Public Lands Appeal in the Department of the Interior, for

inclusion in the transcript of hearings soon to be held by your committee.

'Both the land office and the Director recognized that the northeastern boundary of the

withdrawn area cuts through 2 of the 40-acre tracts included in the land claimed as the
original homestead entry, but, asserting that no residence was maintained on the unwith-
drawn areas and very little cultivation done there, declared the location null and void in

its entirety.
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Let me state at the outset that I most emphatically favor this legislation as amuch needed and long overdue step in the direction of restoring fairness andequity to the adjudicative processes of the U.S. Department of the Interior.
As a matter of background, in order to enable the committee to evaluate theweight, if any, of my views, allow me to state that I previously served as regionalchief counsel of the Bureau of Land Management, U.S. Department of the In-terior, in Alaska, that prior thereto I was an attorney in the Minerals Divisionin the Washington headquarters of the same agency and that for the past 10years I have represented applicants and appellants before the U.S. Departmentof the Interior and in the courts, in matters involving the public lands andminerals. I am a member of the bars of the States of California, Alaska, Mary-land, and the District of Columbia and of the U.S. Supreme Court. For furtherdetails may I respectfully refer you to the biographical section of the forthcom-ing issue of the Martindale-Hubbell Law Directory and to the current editionsof "Who is Who in the West."
For many years past I have been a consistent and, I hope, constructive criticof both the method and philosophy of administrative adjudication as practicedby the U.S. Department of the Interior. The major weaknesses in that area,•as I see them, are as follows:
(1) A constant and ever-present intermingling of the quasi-judicial functions'with the investigative, administrative, and policymaking functions of the De--partment and its subsidiary agencies, which result in adjudications largely'influenced by administrative expediency, ex post facto evaluations of the factsin the light of desired administrative results, considerations of personality andprestige, and a constant stream of undue influence upon the decisionmakers inthe adjudicative process.
(2) A rigid, hypertechnical, and obscure approach to the legal and proceduralproblems involved in public land matters, with complete and often frankly ex-pressed disregard for equitable considerations, without any weight being givenin decisionmaking as to whether the result is just or unjust, fair or unfair, ormorally defensible or indefensible. Into this particular category fall the manydecisions in which the Department has refused, time and time again, to rectifyinjustices admittedly done by fttlse, misleading, and prejudicial information orinstructions given by employees of the Department to innocent members of thepublic who relied, in good faith, upon the guidance offered them by public offi-cials. Even a cursory review of departmental decisions will establish that thisis indeed a practice and policy which has been followed for many years and isbeing followed today.
(3) A defensive, negative, and niggardly attitude toward persons seeking toacquire, by lawful means and in accordance with policies established by theCongress, any right, title, or interest in public lands, minerals, or resources.This attitude can be likened to the oldtime supply sergeant who got to thepoint where he regarded the items which he was supposed to furnish to themen in his unit as his own personal property and every soldier who wantedsomething issued to him as an intruder upon his personal domain. This atti-tude must not be confused with enlightened policies of conservation or a legiti-mate desire to protect the public interest. Rather, it manifests itself in a con-sistent policy of resolving highly technical legalistic issues against the applicantfor public lands; and in the pursuit of administrative policies which will as-sure the strongest and most persistent hold of bureaucratic controls over thelands and resources by retaining the most strings and the tightest controls forthe longest possible period of time, thereby insuring the perpetuation and pro-liferation of bureaucratic empires.
(4) Last, but not least, a sort of perverted esprit de corps displayed by someof the officials within the various agencies of the Department who deal withthe general public, whereby the citizen asserting his claim to public lands isregarded as a sort of enemy with whom the public employee must match wits,and who must be defeated and dislodged at all costs, and whose suffering, dis-appointment, and loss seem to be a matter of no concern to the persons who.represent his Government.
The foregoing statements may sound harsh and extreme, but they are borneout by approximately 17 years of experience with the Department and particu-larly the Bureau of Land Management, both from the inside and the outsideof Government. Moreover, I have file upon file to which reference may be madefor the documentation of the general statements made above. Obviously, itwould be impossible to document each of these points specifically in this briefstatement. Senator Gruening has described, on the floor of the Senate, in far
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more persuasive and articulate terms than this writer is capable of, the hum
an

misery and heartbreak which has resulted in so many cases from the attitudes

and policies described above. Perhaps the most pathetic class of victims have

been the homesteaders in Alaska, as though their lot of being pitted against

an inhospitable climate and a grudging soil were not sufficiently hard without

the maze and tangled web of bureaucratic obstructionism, boobytrapped with

legal pitfalls, which has characterized several decades of administration of the

public domain in Alaska by the U.S. Department of the Interior. It was this

colonial arrogance and absentee landlord spirit on the part of many of the

Department's representatives which gave such strong emotional impetus to the

crusade for Alaskan statehood and, at least to that extent, some good was accom-

plished. By the same token, since most of the usable land of the State of Alaska

is still under Federal ownership or control, these policies continue to hamper

the State's economic growth and to injure the welfare of its citizens.

Nothing I have said heretofore should be construed as a wholesale indictment

of the men and women who have had a hand in administering these policies.

Rather, it is intended as a condemnation of an administrative and adjudicative

system and of its guiding policies, made far from the scene, often by persons

quite unfamiliar with the problems of the West, all of which have combined to

produce the dismal picture described above, from the accuracy of which I would

not recede one bit, even conceding the good faith and good will of many of the

persons who represent the Department both in Washington and in the Western

States.
The reasons why I believe S. 758 would take a great step toward reversing thi

s

unfortunate trend are as follows:
(1) It would establish, for the first time, a body of at least semi-indep

endent

quasi-judicial officers, who would sit in an appellate capacity and wh
o would thus

be able, at least at the later stages of the adjudicative processes, to el
iminate the

improper influences described above.
(2) It would bring to bear, in a mandatory way, the procedural provisi

ons of

the Administrative Procedure Act to important adjudicative pro
cesses which

heretofore have not been subject to these safeguards. Since the adjudication of

cases involving public lands and resources involves in many case
s great issues of

valuable property rights and important human values, it seems inconce
ivable that

it took so long for someone to insist upon the application of minim
um standards

of procedural due process in this area.
(3) It would reintroduce, in perhaps a more effective way,

 the previous policy,

abolished inexplicably some years ago, of permitting ameliorat
ive adjudication

and administrative adjustment on equitable grounds. This
 could go a long way

in eliminating the harshness and heartlessness which have so 
often characterized

the adjudicative practices of the Department.

(4) The granting of a direct right of appeal to an appellate
 court of the United

States for the circuit in which the land involved is situated is a
 vast improvement

over the present uncertain right of review and its usual 
restrictions to the U.S.

District Court for the District of Columbia, with the incide
nt difficulty of access

and the delay and expense involved in obtaining final judi
cial redress.

(5) Finally, it would provide, particularly through sectio
n 8 of the proposed

act, a valuable bridge between the adjudicative and r
ulemaking functions of the

Department by making it possible to defer adjudicati
on of a specific case, in

which injustice or hardship results from the app
lication of existing regulations,

until the same can be rectified. Under present practic
es, the inequitable and un-

just result would needs become final, even if recogn
ized as such, and any changes

in the regulation causing the same could only have p
rospective application. Un-

fortunately, such corrective changes in regulations 
eliminating hardship have

been all too few and usually the result of irresis
tible political pressure.

In this connection it should be noted that the De
partment for many years has

been fond of making the assertion—rather hypo
critically I submit—to the gen-

eral public with whom it deals, that the many i
nequities, harsh results, and in-

justices which flow from its administrative and 
adjucative decisions are forced

upon it by the laws made by the Congress and
 that the Department can only

administer these laws as it finds them and as they a
re given to the Department by

the legislative branch of the Government.

Yet, it takes very little sophistication in the sc
ience of government to know

that the great bulk, if not virtually all, of legislat
ion affecting this Department

is either the result of the Department's direct 
sponsorship or is molded by the
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Department's personnel to the highest degree, before it becomes the law of the
land. Unfortunately, it has not been an uncommon experience for the Interior
Department to tell the public that certain inequitable situations are the un-
fortunate result of existing poor legislation sponsored by the Congress, which
the Department innocently and in good faith was compelled, as though against
its will, to execute to the detriment of the public. Yet, as in the case of the
mineral rights of homesteaders on the Kenai Peninsula in Alaska, when reme-
dial legislation was introduced in the Congress in reliance upon and as a result
of these representations, it was the selfsame Department which strenuously
objected—through the same officials—and succeeded in weakening, diluting, mini-
mizing, and in some cases defeating, all or important portions of the proposed
legislative improvements. It would not surprise this writer if a similar ex-
perience were encountered by this present bill, mild and compromising as it
it, undoubtedly in anticipation of this very problem. In this connection it may
perhaps not be far amiss to suggest that committees of the Congress might
well consider exercising greater independence of judgment and less reliance
upon the hardened positions of bureaucrats defending their vested interests.
As I have perhaps inferred above, the bill appears to me to have some weak-

nesses and could be strengthened. Specifically, I have reference to the con-
tinued dependence of the proposed Board of Appeals both in its, staffing and in
the effective execution of its policies, upon the Secretary of the Interior who,
undoubtedly, would again routinely delegate his supervisory functions over many
phases of the activities of the board to the same lower echelon career officials
whose views and policies have in the past stymied a fair and enlightened ad-
ministration of the public domain. Also, section 5, as presently drawn, may
perhaps be a little bit too narrow in granting the right of appeal and might
even be construed as depriving appellants, at least initially, of their right to be
represented by counsel. Undoubtedly some of these provisions will be refined
and, hopefully, strengthened, in the course of the legislative processes. It is
my sincere hope that they will not be weakened or watered down, to placate the
resistance of administrative officials hostile to the philosophy embodied in this
beneficial legislation.
In conclusion, let me reiterate my enthusiastic support for the substance and

spirit of this legislation. I believe that if this bill or something substantially
like it had been on the statute books during the past 10 years, a lot of the suffer-
ing, injustice, and loss which I have been compelled to observe in my professional
capacity might have been avoided.
Your courtesy in giving consideration to the foregoing views is deeply appre-

ciated. I would have liked very much to appear before your subcommittee in
person to express these views and perhaps to answer questions raised by them,
but at least as of the moment my commitments do not allow me to come back
East within the next 60 days or so. Accordingly, allow me to use this means
to express my sincerest wishes for the committee's success in its important work.

Respectfully yours,
EDGAR PAUL BOTKO.

SelTatOT ERNEST GRUENING,
Washington, D.C.
DEAR SENATOR GRTJENING : MTS. Butler and I were disappointed that we were

unable to see you when we were in Washington last winter. We realize, however,
how busy you folks are in Washington.
We wish to congratulate you on your success of becoming chairman of the

Minerals, Materials, and Fuels Subcommittee. We feel this a great Importance
and aid to the gold mining and mining problems.
I notice from your Newsletter that a hearing will be held on your bill S. 758

to establish a Public Lands Appeals Board on May 1. This is a very important
measure and we hope it will receive favorable passage.
Would you kindly send us a copy of your bill S. 758.
We are very appreciative of your continuous efforts to help the mining interests.

Successfully yours,

CULDESAC, IDAHO, March 23, 1963.

ERNEST BUTLER.
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ROBISON, MCCASKEY, & LEWIS,
Anchorage, Alaska, March 25, 1963.

Subject: S. 758.
Hon. ALAN BIBLE,
U.S. Senate,
Washington, D.0 .
DEAR SENATOR BIBLE: Senator Ernest Gruening has kindly furnished me with

a copy of his bill S. 758 in which he was joiped by our other Alaska Senator, Mr.
Bartlett, and by yourself and others. At Senator Gruening's suggestion, I am
writing you to comment upon my feeling of the need for such legislation at an
early date.
On April 25, 1962, I wrote Senator Gruening commenting upon the then pending

S. 3107, which had the same objective. A copy of my comments, made at that
time, is attached. Nothing has taken place since that time to affect my attitude
in the slightest, and I feel even more strongly today that we need a competent
appeal procedure to rectify the many examples of bureaucratic bungling which
seem to be the rule, rather than the exception, in handling of land cases in the
Bureau of Land Management.
I think most of the troubles in the Bureau of Land Management are attributable

to the harsh inflexibility of the regulations themselves, and the lack of authority
of Bureau of Personnel to apply, where applicable, equitable principles to the
facts of a particular case. This is where the appeals procedure can rectify the
problem, while we must bear in mind, at the same time, that a thorough overhaul
of the Bureau's procedures on land matters is imperative.
One example of a matter we have been handling wherein the Bureau of Land

Management has, in our view, committed serious error, is in the interpretation
of the provision for oil and gas leasing in areas where protracted surveys, only,
are in effect (43 CFR 192.42a ( c) ). While the leasing of less than full protracted
sections now has been provided for, by amendment to the regulation, such amend-
ment does not retroactively authorize the issuance of leases upon offers predating
the effective date of the regulation, and thereby a great many applicants in Alaska
have been deprived of their right to lease Federal lands for oil and gas where any
portion of a protracted section was not available for leasing. This, in our view,
constituted an unlawful withdrawal by the Secretary from oil and gas leasing
which was never contemplated by the Congress.
In our letter of April 25, 1962, to Senator Gruening, we also reported an example

of an Alaska Public Sale Act matter in which our client received most inequitable
treatment from the Bureau, which tried to have the lands reclassified right out
from under him to bring it within the Recreation and Public Purposes Act (43
U.S.C. 869). Fortunately, in that case on appeal the applicant was given
a further extension in which to satisfy the requirements of the Alaska Public
Sale Act, and the classification for recreation and public purposes was reversed.
Now, however, we represent another client in the same area, a Boy Scout camp,
which has received the same treatment from the local land office and have had
to appeal that matter to attempt to have the inequity rectified. That appeal is
still pending.
Our experience in following the advice of the local land office on handling land

matters has been extremely poor. We, as well as our clients, have been instructed
to follow certain courses of action on land matters, only to find, after a prolonged
delay, a decision negating the rights of our clients. We have virtually developed
a reflex action in filing appeals on virtually every matter handled by the local land
office. Needless to say these numerous appeals are costly to our clients, and re-
sult in much extra administrative work for the Department of the Interior. If
others are undergoing the same experience, and I have no reason to feel it could
be otherwise, the Department must be expending hundreds of thousands of dol-
lars in handling appeal matters, most of which should be unnecessary.
As an example of how this information furnished by the local land office mis-

fires, one of our clients in a small community on the Kuskokwim River applied
for a homesite on a tract of land fronting on the municipal airstrip. The sur-
veyor from the land office told him that he would have to relinquish a portion
of his settlement claim, that immediately fronting the airstrip, since the State
of Alaska proposed to acquire it under its right of selection. Our client was
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amenable to this suggestion and revised his application accordingly. Shortly
thereafter another individual filed on the relinquished portion of the homesite
tract, and, when our client protested, upon his first visit to Anchorage, there-
after, he was informed that nothing could be done about it inasmuch as a 90-day
appeal period to the courts had expired. Legally, we suppose, this information
was correct, but our client had never been previously informed that he would
have to pursue such a remedy. In another instance, a client of ours filed for a
plant site under the Mineral Leasing Act on a 40-acre tract in the public domain.
No action was taken on this application, but our client proceeded with construc-
tion of facilities since the cost of delay overweighed the possible consequences
of a rejection by the land office. More than 6 months later, a homestead applica-
tion on an adjacent homestead was amended to include this quarter-quarter sec-
tion and, when the allowance of the homesteader's entry was protested, the land
office, after an additional delay of 18 months, ruled that the protest of our
client must be rejected, and the homestead entry allowed. While this matter
may be somewhat resolved by the allowance of the plant site application prior
to final patent to the individual entryman, it still leaves open the possibility that
the matter will have to be contested in the courts, whereas, had the land office
acted promptly upon the application in the first instance, none of these problems
would have ensued.

Apparently, the problems in which we have represented clients are not unique,
other attorneys and petroleum landmen in Anchorage having advised me that
their experiences have been similar. If the Board of Land Appeals under S. 758
can be provided, presumably the land offices would, to avoid reversals of their
decisions, handle land cases with considerably more circumspection than at
present. At least that is an end to be earnestly hoped for.
If hearings are to be held in Alaska on the bill, I would appreciate being

advised, as it may be desirable to submit additional written statements or testi-
mony. Thank you for this opportunity to comment.

Sincerely yours,
EBEN H. LEWIS.

AMERICAN NATIONAL CATTLEMEN'S ASSOCIATION,
Denver, Colo., May 1, 1963.

Hon. ALAN BIBLE,
Chairman, Public Lands Subcommittee, Senate Committee on Interior and Insu-

lar Affairs, Washington, D.C.
DEAR SENATOR BIBLE: It is our understanding that hearings are scheduled

on May 6 for the Senate Public Lands Subcommittee to consider S. 758, intro-
duced by Senator Gruening, covering the matter of appeals procedures on public
lands matters.

Appeals procedures involving the lands administered by the Department of
the Interior is a matter which has concerned us for some time. We concur with
the principle of impartial appeals procedures and manners in which they might
be expedited. However, we do not feel that S. 758 covers this matter broadly
enough, although it does recognize that some changes need to be made.
Rather than a single, national appeal or review board, as outlined in S. 758,

we think a much more realistic approach might be the establishment in each
State of a three-man board to be composed of one man appointed by the Secre-
tary of the Interior, another by the Governor of the State in which the appeal
is filed, and the third appointed from the user group affected. This would bring
the appeals procedure down to the State level where we feel there would be
more opportunity for realistic appraisal made of the problems involved.
Inasmuch as you have expressed willingness to conduct field hearings at the

request of the livestock users, we feel this appeals procedure would be a subject
that could very well be considered during the field hearing. For this reason, we
hope that no formal action will be taken on S. 758 until the entire appeals pro-
cedures process might be reviewed. No more golden opportunity could be pre-
sented than by the individuals in the field expressing their views.
We respectfully request that you include this letter in the hearing proceedings

on S. 758.
Cordially,

C. W. MCMILLAN, Emecutive Vice President.
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WINNEMUCCA, NEV., May 4, 1963.
Senator ALAN BIBLE,
Senator from Nevada,
Senate Office Building, TVashington, D.C.:
Regard S. 758 schedule for hearing before your Public Land Subcommittee.
My thinking on this bill: (1) Should be an appeals board within each Western

State; (2) Department should answer appeals within 30 days; (3) Department
should render decision within 150 days; (4) the United States should pay cost of
appeal if appellate is prevailing party. I request that this bill be one of the
subjects of any future field hearings held by your committee.

LESLIE J. STEWART,
Nevada Farm Bureau,

Member, National Public Lands Coordinating Committee.

MINDEN, NEV., May 2, 1963.
Re S. 758, Interior Board of Public Land Appeals.
Hon. ALAN BIBLE,
Chairman, Public Lands Subcommittee, Senate Committee on Interior and Insular

Affairs, New Senate Office Building, Washington, D.C.
DEAR SENATOR BIBLE: Notice has been received of the scheduling of S. 758 for

hearing by your subcommittee on Monday, May 6, 1963. This letter is written
In my capacity as special counsel to the Central Committee of Nevada State
Grazing Boards, and as special counsel to the National Public Lands Coordinat-
ing Committee.
The Nevada committee, as you know, was created by action of the Nevada Leg-

islature in 1939, pursuant to the Taylor Grazing Act, and is composed of cattle-
men and sheepmen chosen from each of the grazing districts in the State to
represent the 1,059 livestock operators using the Federal range under Taylor Act
license or permit.
Membership of the National Public Lands Coordinating Committee brings

together 5 representatives from each of the 11 Western States and Alaska-
1 each from the State cattlemen, State woolgrowers, and State farm bureaus,
2 others to be selected from other resource users. The goals and purposes:

(1) To bring to the attention of the public the importance and need for
assuring the continued enjoyment and use of Federal lands on the customary
multiple-use basis by all citizens.
(2) To encourage livestock operators to participate in and cooperate with

other resource user groups at the local, State, and National levels.
(3) To aggressively spearhead a drive to obtain greater security of tenure,

to provide stability and customary multiple usages intended and provided
by the Taylor Grazing Act.
(4) To coordinate and counsel with livestock, farm and other organiza-

tions in advising Congress and governmental agencies on legislation and
regulations affecting use of Federal lands.

Hugh Colton of Vernal, Utah, is chairman, Joe Donlin of Casper, Wyo., is vice
chairman.
During the past 18 months, the subject of existing appeals procedures in the

Department of the Interior has been raised and discussed at meetings of Federal
range and other resources users at Albuquerque, Las Vegas, Phoenix, Salt Lake
City, Reno, Washington, D.C., and at Elko, Carson City, and Fallon, Nev. In
addition, Interior and other Federal agency appeals procedures have been, as you
know, a subject of continuing interest on the part of members of the Administra-
tive Law and Mineral, and Natural Resources Law sections of the American Bar
Association.
Because of this widespread interest, the consideration of S. 758 by your

subcommittee is timely. It is our hope that some action can be taken during the
88th Congress to realine appeals procedures so as to better assure expeditious
handling of appeals, to require clear-cut compliance with the Administrative
Procedure Act (5 U.S.C. 1001-1011), and to more nearly afford the citizen-appel-
lant the rights and safeguards guaranteed him in judicial proceedings.
On April 28, 1963, representatives of Nevada cattlemen, sheepmen, and the

Nevada Farm Bureau, meeting at Elko discussed S. 758, and on April 29, 1963,
the Executive Committee of the National Public Lands Coordinating Committee
met in Salt Lake City to consider various matters affecting administration of the
Federal range, including S. 758.



PUBLIC LAND REVIEW 37

The consensus of opinion at the Elko meeting was this: That the approach
proposed in S. 758 would result in a substantial improvement over present pro-
cedures, and that the whole area of Interior Department decision and rulemaking,
contests and appeals procedures should be included on the agenda for such
Western field hearings as the Senate Public Lands Subcommittee might schedule.
At the Salt Lake meeting, discussion reflected about the same reaction among

other Western States represented as that among Nevada spokesmen. There,
unaware of the scheduling of this bill for hearing, committee members voted to
defer action until the next meeting, to afford opportunity for study in the several
Western States, and the submission of recommendations. Members were unani-
mous in their opinion that changes are needed, that this subject deserves to be a
part of any Senate field hearings.
Some of the comments and observations gleaned from the numerous meetings

referred to above are these:
(1) That consideration be given to creation of an appeals board within

each public land State, with appeals to be taken therefrom to the U.S.
district court for the district in which the land involved is situated (see
below).
(2) That the Department, on all appeals, should "answer" any appeal, in

writing, within the same time permitted an appellant after decision, i.e.,
30 days; and that the Department must render a decision on the issues thus
framed within 150 days after Department counsel's written brief (copy sup-
plied appellant) is filed;
(3) That the United States be taxed costs, and a reasonable attorney's fee,

when appellant is the prevailing party.
(4) That, if a departmental Board of Public Land Appeals is created,

cases, on appellant's,motion, be submitted for Board consideration wholly in
writing, or orally and in writing if requested by appellant or by Board.
(5) That if departmental Board is created, "convenience of the parties"

be the measure of whether hearing is held in District of Columbia or in the
field.
(6) That, in every case, compliance with the Administrative Procedure

Act be required.
As a result of study of this subject during the past year, the Central Com-

mittee of Nevada Grazing Boards, representing Nevada stockmen as a creature
of Nevada statute, developed a simple amendment designed as a base for con-
gressional consideration. In the form of an amendment to the Taylor Grazing
Act, this amendment would delete the second sentence of section 9 (43 U.S.C.
315h), and substitute the following:
"The Secretary of the Interior shall provide, by appropriate rules and regula-

tions, for local hearings on appeals from the decisions of the administrative
officer in charge to an examiner, and for the appeal by any party adversely
affected by the decision of the examiner to an appeals board, one of which shall
be established for each State in which grazing districts or leases have been
established. Such boards shall consist of three members, one to be designated
by the Secretary of the Interior, one to be designated by the Governor of the
State, and one to be designated by the State [grazing] advisory board. The
decision of such appeals board shall be final, subject to an appeal to the United
States district court in the manner provided by law."
This type of approach would, we believe, adequately protect the interests of

the United States, would move "administrative justice" some 1,500 to 2,700
miles nearer to persons affected by Interior decisions in the continental portion
of the West, and would unclog the historic bottlenecks in the existing Washing-
ton, D.C., appeals channels. We are not wedded, of course, to the suggested
method of designating board members, or even to the necessity of such a board
in each of the Western States.
Whatever direction is settled upon, please be assured of the support and

backing of my associates on the Central Committee of Nevada Grazing Boards,
the Nevada Farm Bureau, and on the National Public Lands Coordinating
Council.
Again, it is our hope that this important matter can be made the subject of

Western field hearings before your committee.
Sincerely yours,

GEORGE W. ABBOTT,
Attorney at Law.
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Hon. ALAN BIBLE,
Senate Office Building,
Washington 25, D.C.
DEAR SENATOR BIBLE: Thank you for your letter of March 26 enclosing a copy

of S. 758. Some of the things which I wished to discuss would be a matter of
internal management of the Bureau of Land Management and would not have
application to the bill itself except indirectly.
As to the proposed Senate bill 758 which provides for an appeal to the circuit

court of appeals, I am wondering if such an appeal would be the exclusive
remedy or would a party to the action be entitled to commence proceedings in
the District court as now authorized. If the appeal is exclusive of all other
remedies, then it would seem to me that the hearings examiner has too much
rulemaking power with regard to the facts which may be determined in the
hearing before him.

Section 161.10(4) (d) (1) provides, "the examiner will state any other issues
on which he may wish to have evidence presented. Issues which appear to the
examiner to be unnecessary to a proper disposition of the case will be excluded;
but the party asserting such issue may state briefly for the record the substances
of the proof which otherwise would have been offered in support of the issue."
The fact that an appellant may obtain reversal on appeal because of a limitation
on the issues involved by the examiner would not eliminate the expense and time
involved in such procedures. I hope that if Senate bill 758 is passed it will
not be an exclusive remedy and that a party adversely affected may elect to
commence his action in the District court as he now may do. I also wondered
whether section 4 of the bill in speaking of the decision to be made by a majority
of the board, "on the basis of the entire record," refers to the record made be-
fore a hearings examiner or does the bill contemplate a new factual hearing
before the board with the decision being made upon the record made at such
hearing. Generally speaking, I think the bill would serve a good purpose; but
I would hope that in some manner the expense of appeals and the time involved
could be lessened; and I am sure that there is room for very much improvement
in the internal affairs of the Bureau of Land Management, not only as set forth
above but in many other respects.
As to BLM operations, I think it is not fair to require an appellant from a

decision of the range manager to carry the burden of proof and to go forward
with the evidence in the hearings before an examiner. Something most people
do not realize is the fact that the Bureau seems to be able to "browbeat" other
State and Federal agencies who otherwise have an interest in similar subject
matter so that it is actually impossible for an appellant to obtain any assistance
from any of the other agencies particularly as to experts who might have
opinions contrary to the opinions of employees of the BLM.
The next reason for believing it unfair to require an appellant to carry the

burden of proof is that in many of the decisions made by a range manager the
decision grants to one user of the range an advantage he would not previously
have over some other range user. When this happens, we always have the
user who gains the advantage over the other users joining forces with the
Bureau of Land Management to force acceptance of the decision upon the user
who sustains a loss by virtue of the decision. In such cases it would appear
that the Bureau should only have one interest and that would be to act as a
fair arbitrator in the controversy between the two opposing users rather than to
be at the same time the judge and the opponent of the person whose rights were
adversely affected.

It would always seem to me in these cases where a controversy exists between
users of the range, that jurisdiction could be given to local courts in the area
to decide the question between the users insofar as the decision does not
affect the Federal laws or regulations, or if this is not done, then the Bureau
should not take any part in opposing the appellant.
Another matter which seems to be unjustified in Bureau management affairs

is the constant shifting of managers and employees from one office to another
with the new officers completely failing to recognize any promises or agree-
ments made by the previous encumbents of such offices. At a recent hearing
before a hearings examiner, although there were six BLM employees present,
only one had been at the local office for as long as 3 years. Agreements as to
range usage made with the previous range manager were completely ignored.
Again at this hearing the range manager had made a decision and put it

into effect initially under a provision of section 161.10(i) (2) (i). In the par-

HAILEY, IDAHO, April 22, 1963.
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ticular case many miles of fence were constructed and the reason given by the
district manager for providing initially that the decision should be in force
and effect pending decision on appeal was that the funds budgeted would be
unavailable if the expenditures were not made promptly and although a de-
cision has not yet been reached on appeal it would appear that all of the ex-
penditures were improvidently made.

It would seem to me that users of the range should not be required to make
separate steps on appeal first to the hearings examiner, then to the Director,
then to the Secretary. Usually by the time an appellant has completed the
administrative remedy under the Administrative Procedure Act, he has ex-
pended much more than should be required in any usual type of litigation.
I believe the advisory board has lost its purpose and in many instances has

become only an agency to which the range manager can "pass the buck" when
he does not want to assume full responsibility for his actions. The value of
the advisory board in an advisory capacity, I believe is practically nil. A.
different method should be provided for representation before the range manager.
I feel this is a very important subject in our States and appreciate the

opportunity to express some opinions in connection with it.
Very truly yours,

V. K. JEPPESEN, Attorney at Law.

GLASGOW, MONT., March 20, 1963.
Hon. ALAN BIBLE,
U.S. Senate, Washington, D.C.
DEAR SENATOR BIBLE: Thank you for the copy of S. 758, and for your request

for comments.
In relating the proposed bill to my experiences before the Bureau of Lind Man-

agement on grazing appeals, the following thoughts occur:
An appellant would still have to appeal his matter to a hearings examiner and

reappeal to the Director of the BLM before he would ever get to the Board of
Public Land Appeals; my experience indicates that this could easily mean sev-
eral years' delay before the case ever got on the calendar for the Appeals Board.

Selection of Board members by the Secretary and the establishment of rules
and regulations by the Secretary is very similar to the present hearings exam-
iner's system, and my experience before the hearings examiner indicates that an
examiner who is an employee of the Department of Interior, appointed by the
Secretary, and acting under Department rules, has very little tendency to over-
rule the Department in any hearing. My experience on the Department's pro-
cedure of overrules has not been at all satisfactory either; it has been very
common practice for the Department to write letters in memorandum which are
placed in the office file and which thereby become admissible evidence in hearings.
It is obviously absurd for a rancher to expect that he can write a letter to him-
self, and that offering the letter in evidence furnishes proof of the truth of the
contents of the letter; however, this is exactly what the Bureau manages to do
with its files, under hearings procedures prescribed by the Secretary of the In-
terior. I strongly believe that if any appellant who is arguing with the Bureau is
going to have a fair hearing, the rules of evidence must similar to those applicable
in Federal court. .
And I am very disturbed about the provision that appeals from the Board shall

be to the circuit court of appeals. I believe appeals to the Federal district court
of the area of dispute would be much fairer to the rancher for two reasons:
Such a provision means that the appeal of an eastern Montana rancher would

be heard in San Francisco—approximately 1,500 miles, or halfway across the
continent from the place of dispute. I can think of only two cases from all of
northeastern Montana that have gone to the San Francisco appeals court in the
12 years I have been in practice (one of which was mine), so it is obvious that
the rancher will have difficulty finding an attorney familiar with the facts and
the grazing law who is also familiar with appeals procedure: and, of course, if
the rancher hires an appeals expert in San Francisco he will have difficulty find-
ing such a man who is also familiar with ranching operations and grazing regu-
lations. It seems likely that the result will be a great deal of expense to the
rancher in appealing any case.
And I believe the most serious objection to the proposed bill is that it pre-

eludes the rancher from ever having an impartial determination of the facts
under proper rules of evidence. Any appeal to the circuit court is made on the
record, and the circuit court, of course, will not listen to witnesses, determine
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which of two disputing witnesses is more believable, which expert is more
qualified to determine carrying capacity of land, etc. Yet if these issues are all
determined before an administrative board and the decision of the board is taken
before the court of appeals, the rancher may never have had an impartial hear-
ing on these very issues which are the essence of his case. For example, in one
case in which I was involved, we had pointed out some pretty glaring inconsist-
encies in the Government's figures which purported to show that my client was
seriously overgrazing his range; the day before a hearing before a hearings ex-
aminer, the BLM officials and the Department of the Interior attorney spent
several hours preparing a table which changed the amount of available foliage
in various Government pastures; changed the amount allowed the appellant for
foliage on his own private lands, etc. Such changes were made in order to put
the figures in balance, but without any reference to the actual lands involved,
or any effort to relate the figures to actual range available. The table was offered
at the hearing as an official Government document and part of the file, and no
Government witness was available who wished to explain how the figures were
arrived at or whether or not they were correct, but the table, nevertheless, was
received in evidence, and the hearings examiner accepted it as proof of the Gov-
ernment's position.
Another example: In another dispute over whether or not a rancher's range

was overgrazed, the Bureau offered its entire file concerning the rancher into
evidence even though this file was approximately 3 inches thick and contained a
great number of notes the BLM employees had written to themselves justifying
their own actions but without factual basis, letters written to each other, etc.,
and even though we never received a copy of the exhibit or had opportunity to
examine all of the documents in it, it was received in evidence. The Bureau
had no witnesses who were able to testify at the hearing from their own personal
knowledge concerning the condition of the range, the so-called overgrazing, etc.,
but the hearings examiner, nevertheless, held that the introduction of the com-
plete file into evidence was sufficient to prove the Bureau's case.
Appeal to the circuit court on cases such as this would be very unjust to the

rancher, since the circuit court would likely assume that all questions of evi-
dence ( or of fact) had been properly determined in the lower hearing and the
only issue in the appeal is whether or not the law has been correctly applied.
My own experience has been that questions of fact and evidence have very

seldom been fairly heard and determined at administrative hearings before the
Department of the Interior and my own feeling is that the only way a rancher
can get a fair and impartial hearing on the facts is by a trial of all of the issues
before the Federal district court.
I don't believe the various appeals to a hearings examiner, the Director, to

the Secretary or Appeals Board, and finally to the circuit court serve any useful
purpose and they put both the rancher and the Government to the unnecessary
expense of several rather meaningless appeals before the final determination can
be made (and as mentioned in my previous letter, the many years involved surely
deprive the rancher of his right to a fair and speedy determination). I believe
both the rancher and the Government would be better served if after a single
hearing before an Appeals Board such as you propose, the case could then be
taken directly to Federal district court for a determination which would be
quick and final, unless either of the parties wished to pursue it further to the
regular Federal court appeals procedure.
I know of only two grazing cases which have gone through the Department

appeals procedure and been appealed to the circuit court of appeals. One is the
Garthoffner case which I mentioned to you in my previous letter and the other
is the Wade McNeill case handled by Attorney Leif Erickson, of Helena, Mont.
My recollection is that the Garthoffner case was appealed first in the year 1957;
that approximately a year and a half ago the circuit court of appeals ruled in
our favor but made no final disposition of the case, but instead sent it back to
the Department of the Interior for corrective action; the case is still pending
in the Department and no final determination of Garthoffner's rights is in sight
for the foreseeable future. I believe the McNeill case dates from about 1956
and I believe in that case also the circuit court of appeals directed the matter
back to the Department of the Interior for corrective action, and that McNeill
is still involved in appeals with the Department and still has no final decision.
Such long-drawn-out proceedings puts the rancher to terrific expense and seri-
ously disrupts his means of livelihood—he can't safely sell out, level additional
land, construct reservoirs, etc., when he has no way of knowing what the final
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outcome of his fight with the Government will be or when the final decision will
be made.

Sincerely yours,
ROBERT HURLY, Attorney at Law.

CUT RATE LUMBER SUPPLY,
Olympia, Wash., April 30, 1963.

Hon. ALAN BIBLE,
Chairman, Public Lands Subcommittee,
U.S. Senate, Washington, D.C.
DEAR SENATOR BIBLE: Thank you for your notice of hearing on S. 758 on May

6 next.
I have read a copy of this bill kindly sent me by Senator Jackson, and wish to

express wholehearted endorsement of same.
May I offer a suggestion pertinent thereto? If in your opinion, it is feasible,

could a mandatory time limit of a year or less from appeal date for the render-
ing of a decision by the proposed "Board of Public Lands Appeals" be incorpo-
rated in this bill? From my own limited experience, I would say that "time is
of the essence" in most cases to be handled by the proposed Board.
To be more specific, may I offer our own experience re time consumption in

appeal procedure involving "Contest No. W-4435"--decision rendered in our
favor by Director of Bureau of Land Management on September 24, 1962, and
presently under appeal by Forestry before Secretary of Interior:

October 1960: Operating personnel ordered off claim by resident forester.
April 5, 1961: Contest formally initiated by Forestry.
July 19, 1961: Hearing by land management examiner ( Seattle, Wash.).
March 22, 1962: Examiner's decision rendered from Sacramento, Calif.
September 24, 1962: Decision rendered in Washington, D.C., by Director of

Bureau of Land Management re appeal from Sacramento decision.
To date: Decision awaiting action of Secretary of Interior on appeal by For-

estry from decision of Director of Bureau of Land Management.
Since we have been informed that a decision from Secretary of Interior re-

quires at least a year from date of initiation of appeal, one can readily see that
there is, presently, at least, probability of a time requirement of about 3 years
or more before access to a court of law is possible. In our own case, while the
lapse of 3 years or more time is decidedly expensive, and the uncertainty in-
volved prohibitive of any comprehensive economic development, it is not dis-
astrous since we have other means of support. But the thing pointed out by
this, and that which does genuinely distress us, is the practical effect upon those
of decidedly limited experience or financial resource—and of whom there are
many. A number of these men have come to us bewildered and angry, to say
the least, in the feeling that they cannot cope with what is to them an awe
inspiring complexity and time requirement.
The danger that we see in the present situation—that S. 758 should help

alleviate—is that an agency such as Forestry can embark upon and pursue an
unstated policy that can, to all practical purpose and effect, nullify the intent
and law of Congress by the simple tax supported expedient of contesting a
claim on any convenient grounds, bona fide or not, through all the sequences of
appeal—realizing only too well that the average citizen will give up in despair
or through financial inability to legally conduct a series of contests involving a
period of over 3 years of uncertainty and harassment. As well, said Agency
can do this without any fear of an award of damages, counsel fees, and court
costs normally a part of court action.
The authors and initiators of S. 758 are to be complemented for their con-

sidered interest in attempting to help rectify a situation which, although not
intended to be so, presently works an injustice.
Thanking you for your kind consideration, I am,

Respectfully yours,

Senator ALAN BIBLE,
Senate Office Building,
Washington, D.C.
DEAR SENATOR BIBLE: I have heard or read that you are holding hearings

on a proposal by Senator Gruening of Alaska, which would establish an
Appeals Board to enable private citizens to fend off the heavy hand of the

KENNETH MCCLARTY.

RENO, NEV., May 7, 1963.
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Bureau of Land Management. I am in favor of most anything which will
protect us from the Bureaucrats. However it appears the cure here is costly:
another bureau (Appeals Board) to ride herd on another bureau.
Would it not be better to require the Federal Government to sell at a

reasonable price any and all land under the control of the Bureau of Land
Management, to any responsible person or group of persons, during the next
say, 5 years? After that time, any land still in the hands of the Federal
Government would be subject to the local property taxes of the State in which
the land is located. Thus the National Government would be able to get out
of the real estate business, and State governments would be able to get some
control over the areas within their borders.

Sincerely,
F. W. SEARLES.

ANCHORAGE, ALASKA, May 7, 1963.
Hon. ALAN BIBLE,

, Chairman, Public Lands Subcommittee, Committee on Interior and Insular
,Affairs, Senate Office Building, Washington, D.C.

DEAR SENATOR BIBLE: As an Alaskan homesteader I wish to take this op-
portunity to urge your continued support of Senate bill 758 and offer my own
personal experience as additional testimony of the necessity of a Board of
Public Lands Appeal in the Department of the Interior.
I will try to state my case as briefly and as simply as possible considering

the seemingly complexity of the situation and various opinions of the local
Bureau of Land Management on the meanings of two different public land
orders involved that has come about over a period of many years.
In August 1958, I filed on a homestead outside of Anchorage on unsurveyed

land. Being unsurveyed, no notice of allowance was needed or expected by
me from the BLM, since appropriation of the land is made by the settlement,
occupancy, and use of the land. Several months later, I requested an ex-
tension of time to move on the land, since I was in Tulsa, Oklahoma, making
plans to resettle my family in Alaska. I also asked for a statement from
the BLM as to the status of my filing. The BLM answered my inquiry and
request for an extension by informing me that the land was covered by three
other prior filings, one of which was the territory of Alaska. The date of the
filing made by the territory was dated several weeks after my filing date.
I again wrote the BLM and asked for clarification of the territory's filing

since I could not understand how their filing could be considered prior due
to the filing dates. I explained such information was of great importance to
me since I planned on making Alaska my home upon my return from Oklahoma
and was going to build a house on the land as well as the normal development
of the homestead. I further explained that I intended to do so immediately
upon my arrival in Alaska. The Bureau answered my 2nd letter by simply
restating the filings as in tileir first reply and added "if you feel these filings to
be invalid you have the right to contest same." Please not here there is
no mention of any preference right of selection and there was no "clarification"

of the status of any of the filings. I was sure there was ne other valid claim
of the other two filings in question since the BLM informed we before I make a
filing on the land that they were outdated and invalid since they had failed

to move on the land or make any improvements.
In June 1959 I returned to Alaska to make my permanent home. I checked

my homestead claim and found the land to be vacant and unimproved. I went

in person to the land office to discuss the validity of my filing and to see if

I was safe in investing in the land for I was planning on building a home, not

just a prove up cabin. I felt that I must be sure of my title in my filing since

this was my first experience in building on land or investing into something

that I did not yet have title in my name at the time.
The BLM informed me again that if the land was vacant and unimproved

that a preference right of entry could only be obtained on unsurveyed land by

establishing residency and occupying the land. I was also told since the

territory of Alaska's (by this time the State) filing was not filed prior to my

filing in date, I had nothing to worry about in regards to this filing—that it

was entirely all right with the BLM and safe as far as my investment was

, concerned to enter the land and develop the homestead without further thought

to any conflict on our claim to the land.
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Satisfied and content that I had received the most authoritative information
and with the full knowledge and consent of the BLM I proceeded to develop my
homestead at full speed so as to provide my family with decent housing before
the winter had progressed to far along. Within a few weeks I had a road built
into the land and by December I had moved up a six-room house up the mountain
for a permanent home. I did not build this house—I moved the building there
complete for the temporary building there was very unsatisfactory. At present
I have invested in an excess of $16,000 cash in this land and can show receipts for
every dime. I found credit to homesteaders for permanent improvements pretty
slim due to the fact of title to the land I am sure.
In January 1960, after we were comfortably settled and all of the curtains hung

and able to relax from a grueling 7 months hard work getting settled on the
homestead—and after 17 months after the date of filing—the BLM rejected my
filing in favor of the State's filing. They pointed out later we had no notice of
allowance and the State had a preference right of selection. After much investi-
gation and many, many trips to the BLM office here I was able to determine what
was going on and what had went on in the past leading up to this situation,
which was:
The land had been withdrawn at one time for "highway purposes" for a dis-

tance of 1 mile from the "line of mean high tide" along the Turnagain Arm for a
distance of approximately 10 miles. This was to be the first in a comedy of
errors on the part of the BLM here. It seems there was no provision in the land
law for a withdrawal of the kind in the first place and in the second place the
Bureau had not actually intended to withdraw the land for any highway pur-
poses anyway, but rather for "scenic" purposes, but having no provision in their
laws for a "scenic" withdrawal at the time, had fraudulently labeled the with-
drawal for "highway purposes." Next in the comedy was that the wording of
the public land order of "from a distance of 1 mile from the line of mean high
tide" started creating additional problems for everyone. Since the tides along
the Turnagain Arm are the second highest in the world it was discovered during
proceedings on the homestead cases of Thomas Mealy and a Mr. Oelschaleger, Sr.,
whose homesteads virtually join the shoreline, that the line of mean high tide
was considerable distance from shore and thereby creating no withdrawal legally
at all. Thomas Mealy and Oelschaleger, Sr., were granted patents to their land.
In order to eliminate their mistake and (supposedly) eliminate all conflicts on

the other five or six homesteads in the same area (people who had settled in good
faith behind the line of the withdrawal)—the BLM issued a second public land
order which more clearly defined the withdrawn area by surveyed description
(even though the survey was filed or a matter of public record, therefore its
legality questionable). This second land order with the exception of (a) the
BLM decided not to abide by the precedent set in the Thomas Mealy Homestead
case, as to where the line of mean high tide was to determine the boundary of
the withdrawal, but now elected to now determine same by a "meander line"
although the wording in the public land order had not been so changed, and (b)
the second land order restored to public domain between the newly determined
boundary and the old one, a strip of land. This area is where most of the home-
steads in conflict are located or at least of portion of the land included in the
homestead claims.

Since a meander line must be determined at the time of survey it goes unex-
plained to my satisfaction or any other familiar with the cases, how this method
could be legal either since the survey had not been filed or valid at the time of
the "new decision" of the BLM. At any rate the BLM explained that they did
not ever intend to have the wording of the land order read "a distance of 1 mile
from the line of awan high tide" but actually intended to use the "meander line."

This, of course, is very easy to see, what they "intended" since their definitions

are and were so "clearly stated and defined."
Regardless, and with little exception, this second land order would have elimi-

nated most of the conflicts on the homestead filings in the area with the exception

of two entire homestead claims and parts of two other in the area. However,

with one catch—as if there was not enough problems without adding new ones

on the people of the area ( which should prove the point they were not interested

in trying to help them overcome conflicts with the second land order)—the BLM

gave the State ( territory) a 90-day preference right of selection on the strip of

land restored to public domain by the second land order in determining the new

withdrawal. The State exercised this right of selection by filing on this land

(undetermined by the courts to date as to what lands the perference right of
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selection could include due to the previous conflict). This selection again
covered all of the same homesteads that had been in previous conflict with the
original "undetermined" boundaries. Please note here that a precedent had been
set in two other homestead cases and these two homesteaders have received
patent and yet others in the same area, further back from the "meander line" or
shoreline, or line of mean high tide, are unable to obtain patents to their land—
all under the same questionable public land orders.

It was during the 90-day preference right of selection that I innocently filed
on my homestead, not aware of all the previous problems and indecisions of
the BLM on the boundaries of the withdrawal or even knowing that any such
preference right of selection to the State existed; and I do not believe that the
BLM was aware of any such preference right of selection either; or surely they
would have informed me on one of the three occasions of opportunity before I
ever settled on the land; and they certainly knew full well my intentions. I
was later told that the reason they had to wait 17 months before rejecting my
filing—was because they were not sure if I was within my rights or not or that
they could not determine at any earlier date as to which filing would be valid
until after the survey was filed and accepted. In other words their decision
was based upon instruments and circumstances which did not even exist at
the time I filed in good faith but regardless, I am expected to abide by such a
half abased way of doing their business.
The BLM here in Anchorage will support this version of facts I suppose or at

least it is the explanation they gave to me in explaining to me the mess I find
my homestead claim to be in.
But I ask any intelligent person to tell me if all this makes any sort of sense

or rings of any minute justice. Am I to lose my homestead and improvements
that I have worked so hard for and in good faith because of such assassin
decisions, erroneous information and "errors" in land order determination, and
fraudulent actions? The BLM had three separate opportunities to inform me
that a conflict "could possibly" arise or even that a preference right of selection
existed on the land.
I would have believed the BLM again in that all wrongs could be righted by an

appeal; but time and time again I have had appeals from their decision to
reject my homestead filing, decision to request that I remove my improvements
and decision to close my case turned down again and again without granting me
a hearing. Evidently not once has this BLM informed the Department of
Interior of the information they had given us for we cannot make the Depart-
ment of Interior believe our side of the story without a hearing so we may
present witnesses who can support the true facts. My only course of remedy
now is through the courts and here again is another catch—only in the District
of Columbia—with the expenses of such action almost out of the realm of pos-
sibility for me or after exhausting all other remedies—legislation. At any rate
all this may take more years of waiting and uncertainty or more expense than I
can afford.
There is very little doubt but that a hearing where all the facts may be

presented in proper order, would not solve my problem and enable me to get a
patent to which I am entitled and I hope and trust you will support this bill and
help me by so doing, obtain some relief of my conflict. This is almost my only
hope due to expenses of court action which draws nearer each day.
In closing let me ad that I have talked to the State and the State does not

want the land at the expense of other homesteaders and myself in the area,
and yet until the Bureau admits some error or reason that their filing is invalid
they cannot relinquish their filing for it could cause other seriou,s problems in
relationship to their preference right of selection. The State is not making
any attempt to obtain patent because of the conflict.
In addition to my case and the others involved in this area—to which one

hearing could solve all the cases—I can name you at least 12 other such cases
where the people cannot obtain hearings of their cases—nor can they afford to
go to court. The Department of Interior may be right or wrong but the home-
steader has no opportunity to try to present his case short of taking action in
the courts.
I am enclosing a clipping from our newspaper and would like to comment

that I feel Senator Bartlett's testimony was an understatement in that presently
the Department of the Interior now acts as both judge and jury, when more in
fact, they act as the plaintiff as well, so that virtually any appeal which is
contrary to the Bureau of Land Management's original decision is hopeless
from the beginning are of no avail to the homesteader, where a hearing is neces-
sary to determine the facts or interpret law. I would like to see just one case
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pulled from the Department of Interior files at random where a decision of the
BLM has been reversed through an appeal.
I can well understand why Mr. John A. Carver, Jr., does not want the exist-

ing system tampered with since it has taken years of bureaucracy to create a
system where the plaintiff can judge and decide his own case without even
being bothered with hearing the other side.
In the past, every effort by a Senator, or other interested person, in my behalf

has resulted in an almost immediate reprisal action by the Department of the
Interior which is very evident in the wording of their decision in their answer
to my appeals, so I am writing this letter with fear that again I will be creating
more trouble for myself. At first I wrote long letters of explanation in the
belief that just one person in the Department could understand my actions,
concern, and bitterness of my situation was not meant to be against "him"
personally, but rather a plea for help from my own Government. I was hoping
to find someone pledged to serve in the best interests of "use" both to the true
intention of our Government for use of the land. I feel I have been treated
like I was trying to "take something away from the Department personally
to which I had no right or title to do."

It is my opinion that every appellant is treated on this basis from the first
appeal and that the Department of Interior has, taken it upon themselves to be
the "private guardians of Government property to which they alone are to
decide who is "friend or foe and deserving." I wish someone would let them
know we are basically on the same team.
In a desire to be of help and at risk of some sort of reprisal, you may use

this case in your testimony or any of my appeal records on file with the De-
partment. Both Senators Bartlett and Gruening are familiar with our case
also.
Thank you for your efforts, sincerity, and hard work on Senate bill 758, and

I hope and pray for its success, and if passed that it does not result in a useless
failure of its true purpose.

Sincerely yours,
ROBERT L. MILLER.

ALASKA SOLONS BACK LAND APPEALS BOARD

WASHINGTON.—Alaska Senators endorsed and Interior Department officials
opposed today a bill which would set up a Board of Public Lands Appeals.
The bill before a Senate Interior Subcommittee would authorize establish-

ment of a Board in the Interior Department to hear appeals from Interior
agency decisions in disputes over Government lands. Disputes involving home-
steading, livestock grazing, mining, and other activities on public lands, would
be heard.
Senators E. L. Bartlett and Ernest Gruening, Alaska Democrats, testified for

the bill.
Bartlett said Interior officials now have to act as both judge and jury in land

disputes.
There are about 600 appeals pending in the Interior Department, Bartlett

said. He added:
"I have cases in my files where the appellants filed over a year ago and their

appeals have not yet been reached.
"In the meantime they are left sitting on their homesteads, trade, and manu-

facturing sites or small tracts without patents, not able to make further invest-
ments and not knowing if or when the ax will fall."
John A. Carver, Jr., Assistant Secretary of the Interior, said his Department

feels that the bill "would tend to thwart or defeat" public land reforms "rather
than aid to supplement them."
Carver said Interior has an adequate appeals system and would "subject ad-

ministrative judgment to court review promptly and at the field level."
Interior Solicitor Frank J. Barry said the bill would destroy the present

system of administration of public lands and actually increase the time required
to complete appeals.
About 400 appeals are made annually, Barry said. Hearings required by the

bill, he said, would cost about $200,000 a year.

Senator GRUENING. May I offer this letter for the record from Gov-
ernor Egan, and a statement of Max Barash, attorney, of Washington,
D.C. a statement of Neil F. Stull, attorney, in Washington, D.C. a

97-972-63—pt. 1 4
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statement of Mr. Perley M. Lewis, consulting engineer of Phoenix,
Ariz.; and then the statement previously 'alluded to by the Senator
from Colorado, from the Rocky Mountain Oil & Gas Association.

Senator BIBLE. They will be made a part of the record, but docu-
ments that have already been offered will not be duplicated.
(The documents referred to follow:)

STATE OF ALASKA,
OFFICE OF THE GOVERNOR,

Juneau, May 1, 1963.
Hon. ERNEST GRUENING,
U.S. Senator,
New Senate Office Building,
Washington, D.C.
DEAR ERNEST : I am writing in regard to the hearings to be held on May 6

by the Public Lands Subcommittee of the Senate Committee on Interior and In-
sular Affairs on S. 758 which would establish a Board of Public Land Appeals.
I would greatly appreciate it if you, as author of the bill, could find it possible
to make this statement a part of the hearing record.
The State of Alaska is strongly in support of the provisions of S. 758 and

would urge its early enactment. There are two principal reasons for this
position.
At the present time, final decisions on appeal are made by the Solicitor of

• the Department of the Interior. Yet, in effect, it is the Solicitor who has also
made the first decision in a particular case on the district or local level as the
result of guidelines which he has established through issuance of official
memorandum opinions, rulings, and administrative regulations. Regardless
of the number of steps or appeals provided the appellant within the Depart-
ment's organizational structure, the situation in this regard remains unchanged
and it is rarely that an original local land office decision is reversed.
There is no provision at the present time for the correction of administrative

errors or omissions on the part of Land Office employees. I do not wish my
remarks on this point to be misconstrued as critical of Land Office employees.
They are not intended to be so. But mistakes and omissions will occur so long as
we have a government of human beings and machinery should be established
to correct them.

There have been many instances in which mistakes or omissions have placed
an entryman in an untenable position. He may enter upon the land in good
faith, spend time and money to perfect his entry, and then find that somewhere
along the line a public official failed to make an important entry in the records
or inadvertently provided him with misinformation upon which he based a
course of action.

Actions dealing with the public lands of the United States now are exempt
from the provisions of the Federal Administrative Procedure Act, and there
is nowhere along the present line of appeals that these errors or omissions can
be corrected.
In its own Land Act, drafted on its experience in dealing with Federal de-

partmental and bureau procedures, the State of Alaska has attempted to avoid
such inequities. We have not only made decisions subject to the povisions of
the State's Administrative Procedure Act but we have included a specific pro-
vision to provide means of correcting past or future inequities. This provision
of Alaska law states:
"The Director may grant preference rights for the lease or purchase of

Alaska lands in order to correct the past or future errors or omissions of any
State or Federal administrative agency where inequitable detriment would other-
wise result to a diligent claimant or applicant due to situations over which the
claimant or applicant had no control. The exercise of this discretionary power
shall operate only to divest Alaska of its title to or interests in lands, and shall
be exercised only with the express approval of the Commissioner."
An Appeals Board, as proposed in S. 758, would provide similar machinery on

the Federal level for impartial review of all facts and the rendering of an in-
dependent decision.
A second major reason for Alaska's support of S. 758 is its provision for Ap-

peals Board hearings and judicial determinations on the local level. All too
often the appearance has been given that Interior Department bureaus rule the
public rather than being responsive to public needs. This becomes rather easy



PUBLIC LAND REVIEW 47

when the decisions are made thousands of miles away from the source of the
problem.
Nor do I believe that it is appropriate to require that an appellant, seeking cor-

rection of an error or omission not of his making, be burdened with the expense
involved in pursuing his claim at the Washington level. In many instances—
and certainly in the case of an Alaskan—such expense might well exceed by
far the value of the land involved.
How much fairer and responsive to public need it would be to provide an

Appeals Board hearing at a location convenient to the appellant and to permit
appeals from the Board's decision to the U.S. court of appeals for the circuit in
which the land involved is situated.
Up to this point my comments have stressed the problem of the individual

desiring to make beneficial use of the public domain. The State of Alaska, in
Its efforts to exercise its rights under the land-grant provisions of Public Law
85-508, has also found itself faced with apparently insuperable obstacles in
establishing property rights within the public domain. It is well aware an
obvious lack of effective review of actions of the Bureau of Land Management
in regard to State land selections.
In closing I would again give the State of Alaska's wholehearted endorse-

ment to the provisions of S. 758 and urge its early enactment by the Congress.
Sincerely,

WILLIAM A. EGAN, Governor.

WASHINGTON, D.C., March, 28, 1963.
HERBERT W. BEASER, Esq.,
Legislative Assistant to Senator Ernest Gruening,
New Senate Office Building, Washington, D.C.
DEAR HERBERT: Here, finally, are my comments and suggestions with regard

to S. 758, a bill to establish in the Office of the Secretary of the Department of
the Interior a Board of Public Land Appeals and for other purposes. In the dis-
cussion that follows I shall take up seriatum the various sections of the bill and
explain the reason for the changes proposed therein. The proposed changes are
incorporated in a draft annexed hereto.
The change in the title is self-explanatory. The purpose of the bill is to stream-

line the appeal procedure and to provide more adequate review of appeals from
decisions of the Bureau of Land Management and Geological Survey. This
proposal provides for one decision to be rendered on a Bureau level, in place
of two now prescribed in the Department's Rules of Practice; an automatic
right of appeal to the Secretary of the Interior 2 in conformity with and con-
tinuing in effect the present practice; and further review by a Board of Public
Land Appeals of meritorious cases under a certiorari procedure comparable to
the U.S. Supreme Court. The appeal procedure should apply to acquired lands
of the United States as well as public lands.

Section 1,2, and 3 of the present bill are satisfactory.
I have proposed a new section 4 which is intended to abolish the intermediate

step of appeal to the Director, Bureau of Land Management, from a decision
of the local land office. As you know, at the present time the Bureau of Land
Management renders two decisions before an appeal is taken to the Secretary
of the Interior. The manager of the local land office renders one decision and
the Director renders a second decision. For all intents and purposes the two
decisions are one and the same. This is time consuming and a farce and ought
to be abolished. Decisions rendered by the local land offices are predicated in
large measure on a manual of procedure prepared by the Director's office for
the guidance of the local offices. It follows that appeals from decisions of the
local land offices are decided in the Director's office by the very same people
who dictated through the Bureau manual how the initial land office decision
should be written in the first instance. Thus, there is no real impartial and
independent review by the Director on appeal. In abolishing the intermediate
step of appeal, as proposed in the new section 4, the Director can then determine
whether the single Bureau decision should be signed by the manager or by the
Director himself. In other words, I visualize that if the intermediate step of
appeal is abolished the local land offices would continue to write the initial

1 See 43 C.P.R. 221.1.
2 Decisions on appeal are rendered by the Solicitor or the Assistant Secretary for Public

Land Management under a delegation of authority from the Secretary.
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decisions but whether they are signed by the manager or by the Director would
be for the latter to decide. The right of appeal to the Secretary of the Interior
from any decision of the Bureau would continue in force and effect as heretofore.
In this connection, it should be noted that even if the Director determines that
local land office decisions should be signed by the manager, the Director would
still retain the right, on his own motion, to review decisions of the manager
which are appealed to the Secretary of the Interior and to return to the local
land office for reconsideration any decision found to be in error.
Under present procedure appeals to the Secretary from Bureau decisions are

decided by the Solicitor or the Assistant Secretary for Public Land Management
under a delegation of authority from the Secretary. This practice would con-
tinue undisturbed under the proposed new procedure. The new Board of Public
Land Appeals would come into play following disposition of an appeal from a
Bureau decision by the Solicitor or the Assistant Secretary for Public Land
Management.
The new section 5 does not provide an automatic right of appeal to the board.

Instead, the procedure would be akin to the certiorari procedure of the U.S.
Supreme Court. In other words, following a final decision by the Solicitor or
the Assistant Secretary for Public Land Management an aggrieved applicant
or claimant may file with the Board a petition for review of the decision com-
plained of. If, in the judgment of the Board, the grounds set forth in the
petition for review are meritorious the petition would be granted and a sub-
mission of briefs would follow. Conversely, if the petition for review is not
deemed meritorious it would be subject to summary denial. To be sure, it is to
be expected that the Board of Public Land Appeals would be liberal in granting
a petition for review and authorizing a hearing where it appears that the interests
of justice and equity would be served thereby.
The new section 7 substitutes "Board" for "Secretary" but provides that the

Board's rules and regulations shall be established with the approval of the
Secretary.
The present sections 7 and 8, which would become new sections 8 and 9, are

satisfactory although I have some reservations with regard to the present sec-
tion 8 which will become the new section 9. I am in favor of the Board making
appropriate recommendations to the Secretary for changes in the regulations
to correct an inequity but whether any change in the regulations should be ap-
plied retroactively to afford relief to the petitioner gives me cause for concern.
In theory, my answer would be in the affirmative. In practice, there may be
difficulties. For example, the principle is well established in the administration
of the public land laws that an applicant or claimant for lands which were
withdrawn from disposition before the application or claim was filed acquires
no rights of any kind to the land sought. If on a petition for review the Board
found that the withdrawal was unjustified and its recommendation that the with-
drawal be vacated was approved by the Secretary the question would then be
presented whether the petitioner can be afforded relief in face of the established
principle referred to previously. There are, of course, any number of other cir-
cumstances in which relief could obviously be granted without running into
problems of this kind. This section should receive careful thought.
The new section 10 has been patterned after the language of section 42 of the

Mineral Leasing Act of February 25, 1920, as provided by section 5 of the act
of September 2, 1960 (Public Law 86-705). This seems more appropriate and
contemplates that suits against the Secretary of the Interior would be filed in
U.S. district court in accordance with existing practice.
I am enclosing a copy of my letter of April 3, 1962, to Hon. Jack Brooks,

chairman, Government Activities Subcommittee of the Committee on Government
Operations pertaining to appeal procedures in the Department of the Interior
which may be of interest. Please feel free to call upon me if I can be helpful in
connection with the bill.
With best wishes, I am,

Cordially yours,
MAX BARASH, Attorney at Law.

PROPOSED CHANGES IN S. 758

Change the title of the bill to read as follows: "A bill to establish in the Office of
the Secretary of the Department of the Interior a Board of Public Land Appeals,
to streamline and provide adequate review procedures, and for other purposes."

Section 1. No change.
Section 2. No change.
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Section 3. No change.
Section 4. The intermediate step of appeal to the Director, Bureau of Land

Management, from a decision of the local land office, as prescribed in 43 C.F.R.
221.1, is hereby abolished to the end that only one decision shall be rendered
by the Bureau. The right of appeal to the Secretary of the Interior from any
decision of the Bureau of Land Management, as prescribed in 43 C.F.R. 221.31
shall continue in force and effect as heretofore.
Renumber "SEc. 4" to read SEC. 5" and revise the section as follows:
"SEc. 5. Within thirty days after receipt of a final decision of the Solicitor or

the Secretary or the Assistant Secretary for Public Land Management disposing
of an appeal from the Bureau of Land Management or the Geological Survey
concerning the uses of or claims to public or acquired lands under the jurisdiction
of the Department of the Interior, an applicant or claimant adversely affected
thereby who is a party to the appeal proceeding may file with the Board a pe-
tition for review of the final decision complained of and setting forth specifically
the ground or grounds, including such public interest factors as may be present,
which form the basis of such petition. No later than thirty days thereafter the
Board shall, by written order, grant or deny, in its discretion, the petition for
review. If the petition is granted, the petitioner shall file within thirty days
thereafter a brief in support thereof and any opposing party shall then have
thirty days to submit an answer brief. Pending review by the Board the de-
cision complained of shall be stayed, unless there are extraordinary circumstances
which make a stay impracticable in the judgment of the Board, and an oppor-
tunity for a hearing if requested and allowed by the Board shall be afforded
at a location convenient to the parties. Decisions rendered by the Board shall
be by a majority vote."
Renumber "SEc. 5" to read "SEc. 6" and revise the section as follows:
"SEc. 6. A petition for review under this Act may be filed with the Board

only by an individual, partnership, corporation, or other entity, including a
State or political subdivision thereof, adversely affected by and a party to the
decision complained of.
Renumber "SEc. 6" to read "SEc. 7" and revise the section as follows:
"SEc. 7. The Board, with the approval of the Secretary, shall establish rules

and regulations governing its procedures and activities, which rules and regu-
lations shall be in accord with the provisions of the Administrative Procedure
Act (5 U.S.C. 1001-1011) ."
Renumber "SEC. 7" to read "SEc. 8". No change.
Renumber "SEc. 8" to read "SEc. 9". No change.
Renumber "SEc. 9" to read "SEc. 10" and revise the section as follows:
"SEc. 10. No action contesting a final decision of the Secretary, rendered

either by the Board, the Solicitor, or the Assistant Secretary for Public Land
Management, shall be maintained unless such action is commenced or taken
within ninety days after the date of the final decision. No such action contest-
ing a final decision of the Secretary rendered prior to the enactment of this
law shall be maintained unless the same be commenced or taken within ninety
days after such enactment."

WASHINGTON, D.C., April 3, 1962.
Hon. JACK BROOKS,
Chairman, Government Activities Subcommittee of the Committee on Government

Operations, George Washington Inn, Washington, D.C.
DEAR MR. BROOKS: I wish to thank you for your letter of March 14 enclos-

ing a copy of a letter to you dated March 12 from Solicitor Frank J. Barry
of the Department of the Interior with regard to the large backlog of pending
appeals in the Solicitor's Office. You have requested my views on the actions
proposed by Solicitor Barry to reduce the backlog and I am pleased to have
this opportunity to submit my comments thereon as an active practitioner
who has represented parties in a large number of appeals involving the Mineral
Leasing Act and the U.S. mining laws over a period of many pears. Moreover,
as one who served previously in the Department of the Interior for a period of
15 years in various legal positions I have more than passing knowledge of this
subject.
The Solicitor's letter of March 12 makes specific reference to two alternate

solutions which have been proposed. One is to abolish the intermediate step
of appeal to the Director, Bureau of Land Management, from the decisions of
the local land offices. The second is to abolish the right of appeal to the Sec-
retary of the Interior from decisions of the Director and to substitute instead
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a procedure for review by the Secretary akin to the certiorari procedure of
the U.S. Supreme Court. It appears that the Solicitor has concluded that the
certiorari approach is the better of the two solutions and has recommended to
the Secretary of the Interior a revision of the Department's rules of practice
along these lines.
I wish to express to your subcommittee my vigorous objection to the Solicitor's

proposed solution of the problem. There are many reasons why the Solicitor's
action is objectionable.

First and foremost, the Solicitor's proposal, if adopted, operates to deprive
appellants of due process as comtemplated by the Administrative Procedure
Act. Appeals to the Director from decisions of the local land offices are handled
by the Appeals Branch of the Bureau of Land Management. The local land offices
and the Appeals Branch are all part of the Bureau of Land Management. Deci-
sions rendered by the local land offices are predicated in large measure on a manual
of procedure prepared by the Director's Office for the guidance of the local
offices. It follows that appeals from decisions of the local land offices are
decided in the Director's Office by the very same people who dictated through
the Bureau manual how the initial land office decision should be written in the
first instance. In effect, the land office decision and the Director's decision
are one and the same. Thus, there is no real impartial and independent review
by the Director on appeal. For the Director's Office to render a decision on
appeal which may become a final ruling on the basis of the Solicitor's proposed
certiorari procedure hardly constitutes due process of law within the meaning
and spirit of the Administrative Procedure Act.

Second, in more than 13 years of practice before the Department of the
Interior, I regret to say I have had little confidence in the decisions of the
Bureau of Land Management either on a local land office level or on the Director's
level. This is said constructively and in a kindly spirit. To some extent this
has been due to the large number of appeals and lack of sufficient legal personnel
in the Bureau of Land Management. On the other hand, I have always had and
still have complete confidence in the caliber of decisions rendered by the Solicitor's
Office. This is not to say that I have always agreed with the Solicitor's
decisions because the contrary is often true. On the whole, however, the Solici-
tor's Office has rendered lawyerlike decisions in contrast to those in the Bureau of
Land Management. In short it is my firm conviction based upon many years'
experience that the only responsible legal decisions rendered in land appeals
have been those emanating from the Solicitor's Office. To place in the Bureau
of Land Management the final disposition of appeals, except those which would
be reviewed under the Solicitor's proposed certiorari procedure, would be a
grave mistake and cause irreparable harm to the concept of due process inherent
in the Administrative Procedure Act.

Third, I am firmly of the opinion that the elimination of appeals to the
Director from land office decisions would best serve the public interest and would
tend to expedite substantially the final disposition of such appeals.' In other
words, this proposal contemplates that appeals be taken directly from decisions
of the local land offices to the Secretary of the Interior as a matter or right. To
be sure, it my be anticipated that the Solicitor's Office would be handling perhaps
twice as many appeals. However, elimination of the intermediate step would
save anywhere from 6 months to 1 year's delay in handling appeals in the
Bureau. Moreover, the Appeals Section of the Bureau of Land Management
should be consolidated with the Branch of Land Appeals of the Solicitor's Office,
thus augmenting the legal staff and allowing for more rapid disposition of
appeals. In the Solicitor's Office itself the anticipated larger number of
appeals could be handled more expeditiously by adopting some simple measures.
In the first place, many appeals, often by the same parties, are merely

repetitious of cases previously decided. In appeals of this kind the Solicitor's
decision disposing of the appeal should be purely perfunctory and need not be
more than one page in length. It should simply make reference to the prior
decision whose principles control the subject case on appeal and a copy of that
prior decision should be appended thereto and made part thereof. It is my belief
that fully 50 percent of the pending appeals probably fall into that category and
could be disposed of with a minimum of effort.

1 Implicit in this proposal is, of course, the continuing right of the Director, on his own
motion, to review decisions of the local land offices which are appealed to the Secretary
of the Interior and to return to the local land office for reconsideration any decision found
to be in error.
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In the second place, many appeals to the Secretary could be avoided, par-
ticularly in the field of oil and gas leasing, if greater care was exercised iv
promulgating regulations which carry out the letter and spirit of acts of
Congress. It is my humble opinion that over a period of years the Department
of the Interior has attempted by regulation to make new law rather than to
carry out the mandate of Congress. Examples of this kind of bureaucracy are
too numerous to mention here. If called upon to testify before your subcom-
mittee on this subject I shall be glad to furnish specific details. I feel strongly
that Secretary Udall and Solicitor Barry can do much to eliminate in the future
a large number of appeals which are attributable to the previous administration's
failure to promulgate regulations in keeping with congressional direction.
Thank you for the opportunity to make this presentation.

Sincerely yours,
MAX BARASH.

(Later, the following additional communication was received from
Mr. Barash:)

MAX BARASH,
ATTORNEY AT LAW,

Washington, D.C., June 5, 1963.
Hon. ALAN BIBLE,
Chairman, Public Land Subcommittee, Interior and Insular Affairs Committee,

U.S. Senate, Washington, D.C.
DEAR SENATOR: This has reference to my telegram of May 3 as follows:
"It was my intention to testify at the hearing on May 6 supporting in principle

S. 758 'A bill to establish in the Office of the Secretary of the Department of the
Interior a Board of Public Lands Appeals, and for other purposes.' Circum-
stances now prevent my being present at the hearing. If it will not cause undue
delay in the committee's consideration of the bill, I shall appreciate your keeping
the record Of the hearing open for a period of 30 days so that I may have an
opportunity to submit written representations supplementing my views pre-
viously submitted to Senator Gruening. Thank you."
My presentation of March 28, 1963, to Senator Gruening in support of S. 758

suggested a number of changes in the bill which I believe would streamline the
appeal procedure and provide more adequate review of appeals from decisions
of the Bureau of Land Management. In essence I recommended that one
decision be rendered by the Bureau of Land Management in place of two now
prescribed in the Department's Rules of Practice; that the automatic right of
appeal to the Secretary of Interior provided under present practice be continued
in force and effect; and that the proposed Board of Public Lands Appeals to,
be established under S. 758 be authorized to review decisions of the Secretary
under a certiorari procedure comparable to the U.S. Supreme Court.

Eliminating one step in the appeal procedure of the Bureau of Land Manage-
ment will go a long way in accelerating final disposition of a pending appeal. In.

this connection, it should be said that in my presentation of March 28, 1963, to
Senator Gruening my objections to the present two-step appeal in the Bureau
of Land Management were not intended to encompass the functions performed
by hearing examiners. They fall in a separate category. My discussion there
pertained solely to the decisions of the local land offices and the Director's de-
cisions on appeal which in my judgment are in practical effect one and the same
and serve merely to delay final disposition of an appeal. The automatic right of
appeal to the Secretary should be continued because decisions by the Solicitor's.
office, acting for the Secretary, are usually more responsible and more lawyer-
like than those emanating from the Bureau of Land Management. Authorizing
the Board of Public Lands Appeals to review cases under a certiorari procedure
would provide discretion in the Board to entertain meritorious cases only and
thus avoid an avalanche of nonmeritorious cases.
At best, revision of the present appeal procedure in public land appeals pre-

sents a most difficult task. It may very well be that the real answer is to
establish an administrative court rather than a Board of Public Lands Appeals
along the lines recommended to the President by the former Chairman of the
Federal Communications Commission, Newton N. Minow, as desirable to deal
more effectively with the communications industry. An administrative court to

'Under existing practice the manager of the local land office renders the initial decision
and on appeal the Director renders a second decision.
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resolve controversories arising from the administration of public land laws
of the United States may be the most effective way to improve the administrative
process of the Department of the Interior.

Sincerely yours,
MAX BARASH.

WASHINGTON, D.C., March 28, 1963.
Re S. 758, 88th Congress, 1st session.
Hon. ERNEST GRUENING,
U.S. Senate, Washington, D.C.
MY DEAR SENATOR: I have learned that you have introduced S. 758 in the present

Congress, seeking to establish a Board of Public Land Appeals in the Department
of the Interior.
This bill is, of course, essentially a duplicate of S. 3107, which you introduced

at the last session of the 87th Congress.
By my letter of May 28, 1962, I commented somewhat at length on the pro-

visions of S. 3107, pointing out that, in my estimation, public land claimants
could not obtain the protection which they deserve against arbitrary and ca-
pricious action by the Department of the Interior unless something in the nature
of a minerals court or public land court was established outside of the admin-
istrative jurisdiction of the Department. I still adhere to the views expressed
In my letter, and request that it now be considered in connection with S. 758.

Also, I request that I may be permitted to appear before the Committee on
Interior and Insular Affairs and offer my comments relative to the bill.
A copy of my letter of May 28, 1962, is enclosed for your information.

Very respectfully,
NEIL F. STULL, Attorney at Law.

WASHINGTON, D.C., May 28, 1962.
Re S. 3107.
Hon. ERNEST GRUENING,
U.S. Senate, Washington, D.C.
MY DEAR SENATOR: I have been requested to furnish you with my views rela-

tive to S. 3107 which you have introduced, and which would provide for the
creation of a three-member Board of Public Lands Appeals in the Department
of the Interior. The primary purpose of the legislation would be to enable a
public land claimant to appeal a decision of the Department of the Interior to
a board which, I presume, would not be under the jurisdiction of the Secretary
of the Interior and would thus be capable of sufficient detachment to enable it
to render unbiased opinions and decisions.
I wholly support the purposes of the bill, although, as I will point out, I feel

that appeals from final decisions of the Department of the Interior should be
submitted to a court rather than to a board.
I was an employee of the Department of the Interior for nearly 20 years and

have practiced law before the Department for over 18 years, and I have become
increasingly concerned with the arbitrary and sometimes capricious manner in
which the claims of public land claimants have been handled by the Depart-
ment. As a matter of fact, my greatest concern has been with the lack of con-
sistency shown by the Department in deciding appeals, and in the Department's
refusal to accept the decisions of the courts if for any reason such decisions do
not meet with the approval of some departmental lawyer. In this connection,
I need only refer to the reported decision of the Department in the case of John
P. Dever, decided October 4, 1960, and reported in volume 67, I.D., at page 367.
In that case Mr. Dever raised a question of law which was identical to that

raised before the U.S. Court of Appeals for the District of Columbia Circuit
in the case of Barash v. Seaton, 256 F. 2d 714. The Department has never
wanted to abide by the ruling of the court of appeals in the Barash case, hence
in the Dever case it held that it would not accept the ruling in the Barash case
for the stated reason that the court of appeals apparently "overlooked" the
sonic, court's ruling in the case of "[Vann. v. Ickes, 92 F. 2d 215 (1937). The amaz-
ing part of the Department's decision is that it accused the court of appeals of
overlooking one of its own decisions. Not only that, but the TVann case was de-
cided in 1937, when the law read differently than it did at the time of the de-
cision in the Barash case.
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The result of this is that we have two diverse opinions on exactly the same
provision of law. So long as a party deals only with the Department, he will be
faced with one construction of the law, whereas if he carries the matter to court,
he will be faced with a different construction of the law as set out in the
Barash case.

Inconsistencies in departmental rulings are without number, and as a prac-
ticing lawyer dealing almost exclusively with public land and oil and gas matters,
I can say without qualification that it is impossible today to advise a client
what the law is on any matter which comes before the Department. In one case
the Department will be extremely liberal, whereas in another case it will be
overly technical in interpreting the same law or regulation. I might add, paren-
thetically, that this has given rise to a tremendous number of appeals from
rulings by subordinate officers of the Department, for which it is impossible for
a lawyer experienced in departmental matters to know which way the Depart-
ment will rule on a given question of law, the only thing that he can tell a client
is for him to appeal, for regardless of the question involved there is always a
50-50 chance that the Department will view the appeal in a favorable light.
I could carry on this discussion interminably, but I believe that it is sufficient

at this point to say that there should be some tribunal which does not answer
directly to the Department but which would be empowered to review depart-
mental decisions and thereby establish a line of rulings which, by reason of the
doctrine of stare decisis, would enable public land claimants and their lawyers
to know what the law is in a given case and to conduct themselves accordingly.
It is true that a person who feels aggrieved by a decision of the Department

can normally carry the matter to court, but this is of little benefit to a public
land claimant. In the first place, the relief must be sought in the District Court
for the District of Columbia in the majority of cases, and, with all due respect
to that court, it must be recognized that practically none of the judges has more
than a passing knowledge of mineral and public land matters and is therefore
in no position to pass on the highly technical questions which arise out of public
land cases. Also, the judges as a whole do not like to hear these types of cases,
and I have noticed in many cases that there is a tendency to dispose of highly
technical but important matters by the simple device of granting the Govern-
ment's motions to dismiss.
We already have special Federal courts which handle matters of taxes, cus-

toms, patents, and claims against the United States. Also, we have a Court of
Military Appeals, and until recently we had an emergency court of appeals for
the handling of matters arising under the price control acts, the Housing and
Rent Act of 1948, and the Defense Production Act of 1950. I submit that matters
arising under the public land laws, particularly the mineral laws, are of equal
importance with the matters handled by the courts I have enumerated. Further-
more, the conduct of business under the public land laws can only be successfully
accomplished if freed from the inconsistencies and capriciousness of depart-
mental decisions. I believe that this can better be accomplished by the creation
of a court of public land appeals than it can by the creation of a mere board,
for it appears certain that the rulings of a board would be reviewable by the
district court the same as departmental opinions are now reviewable by that
court, and thus the interposition of a board between the Department and the
district court would serve only to delay further the final determination of a
claim under the public land laws which became involved in a departmental con-
troversy. Furthermore, I believe that positions on a court would be attractive
to more capable persons than would membership on a relatively obscure board.

Certainly matters arising under the public land laws are of sufficient impor-
tance to justify the creation of a court. This is particularly true of matters
arising under the mineral laws, for, as you know, mining claims and leases of oil
and gas and other minerals are often tremendously valuable. Such matters are
entitled to as much protection as matters arising under the tax, customs, patent,
and other laws which are now handled by special courts.
I wish to express my appreciation to you for permitting me to submit my views

in this matter.
Very respectfully,

NEIL F. STULL.



54 PUBLIC LAND REVIEW

(Subsequently Senator Gruening presented the following communi-
cation and resolutions for inclusion in the hearing record:)

MCCARTY AND WHEATLEY,
COUNSELORS AT LAW,

Washington, D.C, August 6, 1963.
Hon. ERNEST GRUENING,
U.S. Senate, Washington, D.C.
DEAR SENATOR: in case it has not been brought to your attention, I thought

you would be interested to know that the house of delegates of the American
Bar Association at its annual meeting last August adopted a resolution endorsing
the principle of S. 758. A copy of the resolution is enclosed. The proceedings of
this meeting have not yet been published, but further information on this resolu-
tion may be obtained from Miss Elizabeth Smith, secretary to the Administrative
Law Section, New Post Office Building, room 6515, Washington, D.C.

Respectfully,
CHARLES F. WHEATLEY, Jr.,

Former Chairman, Committee on Natural Resources of the Administrative
Law Section, American Bar Association.

"Whereas S. 3107 ( 87th Cong.) would require the establishment in the Office of
the Secretary of the Interior of a three-man Board of Public Land Appeals to
hear, on behalf of the Secretary, appeals from final decisions of the Bureau of
Land Managment or the Geological Survey concerning the uses of or claims to
public lands under the jurisdiction of the Department of the Interior, and would
require the Board to comply with the provisions of the Administrative Procedure
Act (5 U.S.C. 1001-1011 ) , and in particular to give appellants an opportunity
for a hearing on the record; Now, therefore, be it
"Resolved, That the American Bar Association approves in principle the enact-

ment of S. 3107 ( 87th Cong.) or any other similar legislation calling for or requir-
ing the separation of the functions of prosecution and adjudication and author-
izing a hearing on the record with respect to appeals from any final decision of
the Bureau of Land Managment or the Geological Survey of the Department
of the Interior concerning the uses of or claims to public lands and acquired lands
under the jurisdiction of the Department of the Interior;
"Resolved further, That the Section of Administrative Law be and is hereby

authorized to represent the American Bar Association in presenting the associa-
tion's views on this matter."

JUNE 6, 1963.

RESOLUTION OF THE KENAI, ALASKA, CHAMBER OF COMMERCE

Resolved, That the Kenai Chamber of Commerce go on record as unanimously
favoring the passage of Senate bill 758, to establish a Board of Public Land
Appeals in the Department of the Interior.
The foregoing resolution was passed by unanimous action of the Kenai

Chamber of Commerce (Kenai, Alaska) at its regular Wednesday meeting on
June 5, 1963.

CERTIFICATE

I, James E. Fisher, president of the chamber of commerce certify that fore-
going action was taken at a regular meeting of the Kenai Chamber of Commerce
on June 5, 1963.

JAMES E. FISHER, President.

Senator BIBLE. Do we have further statements from any members
of the subcommittee?
Senator Allott ?
Senator ALLorrr. No.
Senator BIBLE. Senator Jordan?
Senator JORDAN. No.
Senator BIBLE. Senator Simpson?
Senator SIMPSON. No, Mr. Chairman, but I would like to ask the

Senator from Alaska the purpose of the section 7, that portion of it,
"Hearings may be held before the entire Board or before a single
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member thereof, or before an employee of the Board designated by the
Chairman to conduct such hearing.'
Would the Senator think that provision, with respect to an em-

ployee, is a good one?
Senator GRUENING. Well, not necessarily, but sometimes there might

be a great volume of appeals and the Board might not have time to
hear them all and that would simply introduce flexibility, but I have
no pride of authorship at all.
If anyone thinks that is an objectionable provision, I would be

happy to have it eliminated.
Senator BIBLE. Thank you.
Senator BIBLE. At this point in the record I would like to have in-

serted the statement of Senator Howard W. Cannon. Senator Can-
non is a cosponsor of S. 758. He has informed me that he has another
committee commitment and is unable to be here today.
(The statement is as follows:)

STATEMENT OF HON. HOWARD W. CANNON, A U.S. SENATOR FROM THE STATE
OF NEVADA

Mr. Chairman, I am certain that all of the reasons which I shall propose
in favor of S. 758 are familiar to you and that you have discussed them at
length with constituents or have outlined them in letters to those who have
been adversely affected by the appellate process in their attempts to obtain
public land.
My own concern arises largely from the firm conviction that the various laws

governing the disposition of public lands were enacted for the explicit purpose
of putting these lands insofar as possible into private ownership and thus on
to the State and county tax rolls. It was intended, I am sure, by those who
framed the various acts to facilitate the acquisition in order that interested
individuals could obtain a parcel of land for either homesite or agricultural
development and thus become landowners in a real sense.
Many of the policies, however, adopted in the form of regulations and ad-

ministered by the Department of Interior seem to be specifically aimed at vitiating
the congressional intent.
A detailed array of technical requirements seems to have been interposed

which are largely beyond the comprehension of the average layman who applies
for land and ultimately serves to hamstring, if not negate altogether, his efforts
to obtain the land under the law.
Following initial refusal of his application, he is then subjected to additional

procedural requirements which do little more than keep his hope alive although
ultimately resulting in a final refusal to honor the application.
As is true with so many of the appellate processes in administrative agencies,

the agency officials are both jury and judge. To obviate this inequity in some
measure, I have joined in cosponsoring this bill to establish at least a semi-
independent body for the thorough and impartial consideration of appeals. I
hope that the committee will act rapidly and that it will be possible by establish-
ing this board to dispell a widely held view that the appellate process is futile.
Thank you, Mr. Chairman.

,Senator BIBLE. Our first departmental witness will be the distin-
guished Assistant Secretary of the Interior, John A. Carver. Mr.
Carver, we are always happy to welcome you.

STATEMENT OF HON. JOHN A. CARVER, ASSISTANT SECRETARY OF
THE INTERIOR

Mr. CARVER. Thank you, Mr. Chairman.
Mr. Chairman and members of the committee, the position of the

Department of the Interior with respect to S. 758 is before the com-
mittee in its formal report. It is a matter of deep regret that we find
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ourselves in opposition to the distinguished array of members who
have sponsored the measure, or who have otherwise indicated their
support of it.

Notwithstanding our inability to agree on this particular approach
to the adjudication of public land issues, I am confident that the mem-
bers of this committee appreciate that a broad base of agreement exists
among us as to the nature and gravity of the problem it treats. Our
dissent relates to method and procedure; we simply feel that solu-
tions are to be found through other and different approaches, most of
which are attainable through administrative action. The crux of the
matter is that enactment of this bill would tend to thwart or defeat
such administrative reforms, rather than aid or supplement them.
In taking this position, it will be understood that we are concerned

almost exclusively with procedural and organizational matters. S. 758
is confined to these factors; it does not reach to the substance of the
public land laws or establish new criteria or standards for their ap-
plication. If such were the hidden intent of S. 758—to change the law
through creating a new forum for its interpretation, separate and apart
from the Cabinet official charged with responsibility to administer the
same law—then I fear that our differences would be sharper and
deeper.
My position here today is not one of defending the status quo or of

assuring the committee that all's well in this area of the public busi-
ness. I would not presume upon your intelligence or test your patience
by suggesting that there is no need for drastic reform of the Depart-
ment's supervisory system as now carried on through appeals. I
would not deny that decisions have issued from that supervisory sys-
tem which fail to accord with the elementary concepts of decency and
fair dealing expected of the sovereign in a government of laws.
Senator BIBLE. What is the significance of the additional word

"supervisory" system?
Mr. CARVER. As lily statement will develop in greater length, Mr.

Chairman, I have been concerned with the aspect of the system where,
it seems to me, as I will develop, that it really is not an appellate
system at all. It is a method by which actions which are discretionary
in the Secretary and carried through delegated responsibility at the
field level, a method by which these matters are supervised.
If you are dealing with a fundamental discretionary matter of the

Secretary, then, as I will develop in this statement, you have got
really a supervisory pattern, rather than an appellate pattern.

Neither would I attempt to justify the long delays or make excuses
for bureaucratic callousness, superficiality or lack of imagination—
all of which make occasional appearance in the record on appeal, at
least in the administrative or policy level, BLM and my own office.
I will not intrude upon your time to repeat the content of our formal

report. By the same token, I do not propose to engage in minuscule
debate with professional administrative lawyers outside the Depart-
ment, many of whom you have indicated have sent in statements,
whose pat formulas may have clear merit, but run to procedural nicety
rather than the ills of the system. Rather, my comments are ad-
dressed to a few key points which, to my mind, demonstrate that the
bill before you deals with symptoms rather than causes, that it will
add to delay rather than subtract from it, that it misconceives the
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nature of the review procedure and some of the actions which come
within its purview.
Let me assure you that my coming here today is no mere formality

in being responsive to your request for departmental witnesses. My
dissatisfaction with the appellate system is no secret to most of you—
and certainly not to the Department. During my confirmation hear-
ing I promised this committee to do something about it. As I will note
later, I have done something about it—in regulatory changes already
proposed and in others in process of development. While eschewing
argument with lawyers—for today—my experience as a practitioner
on the other side of the table in a Western State gives me license to do
so. It was this experience that prompted me to play my small part
in the legislative history of Public Law 87-748, the venue statute
initiated in this committee which opened the doors of the U.S. district
courts in the West to litigants seeking redress from the Department's
actions on land matters.
Senator BIBLE. That certainly was a step in the right direction.

You are to be commended for enacting into law this particular statute,
and I think it has already proved to be very helpful.
But my focus today must be that of the administrator. My respon-

sibilities involve the exercise of authority delegated by the Secretary
of the Interior for review of actions taken at lower levels in public
land matters. My contribution to your consideration of this subject
can, therefore, be most effective if it is addressed to the impact of the
appellate system on the management of the public land resource.

WHY A PUBLIC LAND APPEALS SYSTEM?

Looked at from that point of view, why do we have an appeals sys-
tem? How does it contribute to public land management in accord-
ance with law and with decent and fair administration?
The basic and most obvious reason, of course, is to assure that de-

cisions are right and just—that the law has been applied properly and
that public policy has been observed. All governmental actions re-
quire human agency, with its known frailty of judgment, capacity, and
even honor. So we have auditors to doublecheck some functions—
and appeals systems for others. In the public land field, the appli-
cable laws are myriad and complex—the factual situations infinitely,
varied. Error is inescapable—we can only strive to reduce its in-
cidence. Some procedure to review actions taken under delegated
authority, on the initiative of the aggrieved party, is requisite. With-
out it, delegation becomes abdication.
A second function served by the appellate process is that of bring-

ing information to the ultimately responsible official. The fact of an
appeal will tell the administrator something—if only that the law is
being applied in a particular way.
A pattern of appeals on the same point may suggest a defect which

should be referred to Congress for correction or clarified by a regula-
tion for uniform application. Whatever the specific result, the sys-
tem feeds facts to the top—facts adduced impartially by hearing,
affidavit, investigation, or otherwise. These become a check and bal-
ance against what is reported administratively. They tell the admin-
istrator whether problems are developing.
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Thirdly, the appellate procedure, properly operated, puts meat oir
the bones of the statutory skeleton. The blank spaces are filled in
through regulations which evolve out of the realistic test of applica-
tion to real situations. Regulations are tested on the anvil of con-
troversy, just as statutes are. The reported decisions of appealed cases
become not only grist for the policy formulation mill, but, like reported'
cases of the courts, they are the law until Congress, the courts, or some
other superior authority dictates otherwise.
Senator BIBLE. Do you have any idea as to how many regulations

have been promulgated by the Bureau of Land Management since its
inception,?
Mr. CARVER. No, sir, but it is a big, thick volume.
Senator BIBLE. I was just wondering.
Mr. CARVER. Let me correct that. Regulations—I assume you are,

referring to departmental regulations in the field of the responsibility
of the Bureau of Land Management.
All regulations are promulgated by the Secretary of the Interior.
Senator BIBLE. This I understand, but I was narrowing it down to

the Bureau of Land Management as to the number of regulations. I
know we have some difficulty, the people in my office have great diffi-
culty, in following the regulations promulgated by the Bureau of
Land Management. There must be a considerable number of them.
Mr. CARVER. There is quite a volume, but I would call the Chair-

man's attention to the fact that some of these regulations in that area
have the genesis, and, indeed, their drafting, in the Office of the Secre-
tary, and particularly the proposed regulations now being considered
in the field on land classifications, which I will mention in a moment.

Senator BIBLE. Thank you.

IMPERFECTIONS OF APPELLATE PROCEDURES

Mr. CARVER. Again looking at the matter through the administra-
tor's eyes, however good an appellate system may be, it will always
prove imperfect and imprecise as a tool for getting things done. It
cannot be relied on as a sole device for acceptable supervision.
For one thing it reveals only half of the situation—it corrects mis-

takes in only one direction. It will release the homestead entry or
mineral patent illegally or unjustifiedly denied—but who appeals the
giveaway transaction approved by a land office agent out of ignorance
or corruption? What ignites the procedure for recapture of the
improvident or fraudulent grant?
If an appellate system becomes rigid—and there is a natural tend-

ency in that direction—then the timely correction of error may be-
come more difficult than if the appellate system didn't exist. Cus-
tomarily a case on appeal leaves the jurisdiction of the officer who
made the decision appealed from. If he, himself, discovers he has
made a mistake, he may be without power to correct it, however much
he would like to.
As for furnishing information to the Secretary, the same imperfec-

tions exist. Not all meritorious cases are appealed meritorious cases
have been known to be dismissed on procedural grounds. The tough-
est kind of letter I have to sign, as an administrator, is the one which
dismisses a valid (if unproved) contention on the ground that an
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appeal was filed too late, with the wrong office, with the wrong filing
fee or something similar.

IlVe have made it cheap to file appeals, and dear to win one. For $5,
the poorest case gets a second bite at the apple, so meritorious cases
vie for attention with hundreds of frivolous ones, and are sometimes
lost in the struggle. An appeal is an appeal, and management must
be conscious of the cost of handling an excessive volume of cases on a
formal basis. Absent this rigid structure, I suspect there are hundreds
of cases where the administrator and the appellant might easily have
resolved the points at issue in a matter of minutes of direct communica-
tion.
The overriding problem, of course, is delay, delay, delay. Justice

delayed is justice denied.

STEPS BEING TAKEN

Most of the imperfections and difficulties outlined above, so far as
direct administration of the public land is concerned, involve the
review of the appropriateness of the particular exercise of secretarial
discretion—a class of cases which involve the function of classification.
It must always be remembered that the officers below the level of

the Secretary, when they classify land under section 7 of the Taylor
Act, for example, are exercising a function committed by the Congress
of the United States to the Secretary. An "appeal" in the juridical
sense may properly test the delegation of authority, it may properly
test the compliance with the regulations prescribed by the Secretary
himself, and it may properly test inter partes contests and claims of
preference. But as to the nub of the action, the discretionary act of
opening the land to entry, the word "appeal" has more of its lay conno-
tation. In effect, the applicant appeals to the Secretary to recall his
delegation as to this particular matter, and exercise his discretion in
the other direction.
And this, Mr. Chairman, is the point I alluded to earlier.
We are sometimes accused of running these appeals through some

kind of rubberstamp process which ratifies the original action with-
out any real consideration or cerebration. The record will demon-
strate that this might be true in terms of results—the rate of reversal.
But this does not make it true in fact—and it is not true.
The fact is that there is rarely anything of record upon which to

change the decision. Such appeals put the Secretary in a position of
utter futility—he is asked to sit in Washington and reverse the onsite
technical judgment of a hydrologist or a soils scientists on the strength
of the appellant's unsupported allegation that there is, too, an ade-
quate water source or that the soil base is 4 feet instead of 2 inches
thick.
Where an appellant is armed with some reasonable evidence of

possible technical error, it is wholly appropriate and necessary that
we provide some machinery for its reevaluation. But we ought not
to misconceive the nature of that process. It is not really appellate,
it is supervisory. It is this supervisory aspect to which I have given
intensive attention.
The culmination of this attention was the issuance, a month ago, of

a proposed major revision of the regulations affecting the classifica,-
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tion of land under the various statutes giving the Secretary such re-
sponsibility in his discretion.
These are statutes that give that.
We have concurrently taken action to accelerate final determina-

tions. This has been done in various ways, some of which involve
the countersignature of opinions prepared in the Bureau of Land
Management by the Secretary, either through the Solicitor or the
Assistant Secret a ry.
I would like to emphasize, however, that making a BLM decision

final does not mean that it has had less secretarial review than it
would if it had been issued. Not only is the appellant saved a new
$5 filing fee, but he escapes the aggravation of having his case go to
the foot of the new appeals docket—with all the delay that may entail.
On a more substantive point, moreover, I want to emphasize that hon-
est secretarial review is performed before countersignature is given.
This is performed by a separate staff from that involved in the Bu-
reau action and includes independent checking of contested facts
where such is appropriate. It is closely tuned to a review climate
not disposed to rule for the Government automatically, but, rather, to
assuring that citizens get fair treatment and consideration.

THE PETITION SYSTEM

I sent to each member of this committee all explanation of the
proposed changes in the regulations to get at some of these evils. A.
copy of the regulations as proposed to be changed, and of my explana-
tion, will be supplied for the record with your consent.

Senator BIBLE. Yes, indeed, I think that should be done. I want
the record con iplete on this point.
(The exhibit referred to follows:)

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., April 3, 1963.

DEAR SENATOR: We are proposing to revise the Department's regulations re-
lating to the exercise of the Secretary of the Interior's discretionary authority
to classify public lands for disposition. Our proposal will be published in the
Federal Register on April 5.
The enclosed information circular indicates what the proposed regulation is

designed to accomplish and how the system is intended to operate.
If you have any questions or suggestions we would appreciate hearing from

you. We again emphasize that this is proposed rulemaking.
Sincerely yours,

JOHN A. CARVER, Assistant Secretary.

Part 296 is revised in its entirety to read as follows:

"PART 296—LAND CLASSIFICATIONS

"Sec.
"296.1 Statutory authority.
"296.2 Criteria for classification of land.
"296.3 Officers who may exercise classification authority.
"296.4 Procedures for classification.
"296.5 Administrative review.
"296.6 Preference right of petitioner-applicants.
"296.7 Procedures for allowance and entry.

"296.1 Statutory authority
"(a) All vacant public lands, except those in Alaska, have been, with certain

exceptions, withdrawn from entry, selection, and location under the nonmineral
land laws by Executive Order 6910, of November 26, 1934, and Executive Order
6964 of February 5, 1935, and amendments thereto, and by the establishment of
grazing districts under section 1 of the act of June 28, 1934 (48 Stat. 1292; 43
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U.S.C. 315a). Section 7 of the act of June 28, 1934 (48 Stat. 1272; 43 U.S.C.
315f), as amended, authorizes the Secretary of the Interior in his discretion to
examine and classify and open to entry, selection, or location under applicable
law any lands withdrawn or reserved by Executive Order 6910 of November 26,
1934, or Executive Order 6964 of February 5, 1935, and amendments thereto, or
within a grazing district established under that act, which he finds are more
valuable or suitable for the production of agricultural crops than for the pro-
duction of native grasses and forage plants, or more valuable or suitable for
any other use than for the use provided for under said act, or proper for acqui-
sition in satisfaction of any outstanding lieu, exchange, or scrip rights or land
grant.

"Classification under section 7 is a prerequisite to the approval of all entries,
selections, or locations under the following parts of this chapter, except as they
apply to Alaska and with certain other exceptions: Original, Additional, Second,
and Adjoining Farm Homesteads—Part 166; Enlarged Homesteads—Part 167;
Indian Allotments—Part 176; Desert Land Entries—Part 232; Reclamation of
Arid Lands in Nevada (Pittman Act)—Part 234; Recreation and Public Pur-
poses Act—Part 254; State Grants for Educational, Institutional, and Park
Purposes—Part 270; Scrip Selections—Parts 130, 132, and 133, and Exchanges
for the Consolidation or Extension of National Forests, Indian Reservations or
Indian Holdings—Parts 148 and 149.
"(b) Section 8(b) of the act of June 28, 1934 (48 Stat. 1272; 43 U.S.C. 315g),

as amended, authorizes the Secretary of the Interior, when public interests will
be benefited thereby, to accept on behalf of the United States title to any
privately owned lands within or without the boundaries of a grazing district
established under that act and in exchange therefor to issue patent for not to
exceed an equal value of surveyed grazing district land or of unreserved sur-
veyed public land in the same State or within a distance of not more than 50
miles within the adjoining State nearest the base lands. The regulations gov-
erning such exchanges are contained in part 146 of this chapter.
"(c) Section 14 of the act of June 28, 1934 (48 Stat. 1274; 43 U.S.C. 1171) as

amended, authorizes the Secretary of the Interior in his discretion to order into
market and sell at public auction isolated or disconnected tracts of public land
not exceeding 1,520 acres, and tracts not exceeding 760 acres the greater part of
which are mountainous or too rough for cultivation. The regulations governing
such sales are contained in part 250 of this chapter.
"(d) The Small Tract Act of June 1, 1938 (52 Stat. 609; 43 U.S.C. 682a-e), as

amended, authorizes the Secretary of the Interior in his discretion to classify
certain classes of public lands for lease or sale. The regulations governing
leases and sales under this act are contained in part 257 of this chapter.
"(e) The Recreation and Public Purposes Act of June 14, 1926 (44 Stat. 741;

43 U.S.C. 869, 869 1-4), as amended, requires the Secretary of the Interior, in
the exercise of his discretion to make a determination that land is to be used for
an established or definitely proposed project, and in the case of Alaska author-
izes him to classify certain classes of public lands for lease or sale for recreation
or other public purposes. The regulations governing lease and sale of land
under this act are contained in part 254 of this chapter.
"(f) The Alaska Public Sales Act of August 30, 1949 (63 Stat. 679; 48 U.S.C.

364a-e), authorizes the Secretary of the Interior in his discretion to classify
certain classes of public lands in Alaska for public sale for industrial or com-
mercial purposes. The regulations governing sales of land under this act are
contained in part 75 of this chapter.

"296.2 Criteria for classification of land
"(a) Policy.—The statutes cited in section 296.1 of this part authorize the

Secretary of the Interior, in his discretion, to classify land or otherwise to take
appropriate steps looking to its disposition, subject to requirements of the ap-
plicable statutes. It is the policy of the Secretary to specify those criteria which
will be considered in the exercise of his discretion.
"( b) General criteria.—Factors to be considered in any classification action or

other determinations authorized by statutes cited in section 296.1 are as follows:
"(1) The capability, suitability, availability and physical characteristics of

the lands for the purposes for which they are sought or for any other purposes
for which the public land laws were enacted.
"(2) Potential demand for the land for public purposes which may require its

retention in Federal ownership.
"(3) Results of change of land use in terms of benefit or detriment to present

or future Federal, State, or local interests. In applying this criterion, comments
97-972-63—pt. 1-5



62 PUBLIC LAND REVIEW

and views of officials of the agencies affected, and private citizens, will be
sought and considered where practicable.
" (4 ) Consideration will be given to whether land is subject to mineral per-

mits or leases issued or applied for, or is classified, withdrawn, or reported as
valuable for any leasable mineral or lies within the known geologic structure of
a producing oil or gas field.
"(c) Additional criteria applicable to agricultural entry.—
"(1) In the determination whether land will be classified and opened to

entry under the regulations of parts 166, 167, 232, and 234 of this chapter there
will be taken into consideration the physical and economic suitability of the land
for cultivation, including such factors as soil and water characteristics, to-
pography, climate, location, and accessibility. Consideration may be given to
Federal policies affecting the agricultural economy.
"(2) When it is determined that the cultivation of land otherwise suitable

for agricultural entry under regulations of parts 166, 167, 232, or 234 of this
chapter would endanger the supply of adequate water for existing users or
cause the dissipation of water reserves, such land will not be classified and
opened to agricultural entry under section 7 of the Taylor Grazing Act.
"(3) Land will be classified for entry under the agricultural land laws

(pts. 166, 167, 232, or 234 of this chapter) only if there is available to the land
sufficient water for irrigation to permit agricultural development of its cultivable
portions.
"(d) Private ewchange criteria.—In the determination whether an offer to ex-

change lands of equal value under authority of section 8(b) of the act of June
28, 1934 (48 Stat. 1272; 43 U.S.C. 315g), as amended, meets the statutory
requirement that the public interest shall be benefited thereby the following
factors will be taken into consideration:
"(1) The effect upon Federal programs of acquisition of the offered land.
"(2) The effect upon Federal programs of disposition of selected lands.
"(3) The anticipated cost to the Federal Government of appraisals to deter-

mine equality of values, and the disruption of other programs which this may
occasion.

"296.3 Officers who may eoercise classification authority
"(a) The authority of the Secretary of the Interior to classify lands and make

other determinations in accordance with the regulations of this part has been
delegated to persons authorized to act in his name; to the Director of the Bureau
of Land Management and persons authorized to act in his name; to State di-
rectors of the Bureau of Land Management and to any person authorized to act
In the name of a State director.
"(b) Classifications and other determinations in accordance with the regula-

tions of this part may be made by the authorized officer without applications or
petitions having been filed for the lands.

"296.4 Procedures for classification
" (a ) When land must be classified or designated pursuant to the authorities

cited in section 296.1 of this part before an application for entry may be ap-
proved, the application together with a petition for classification on form 4-1677
(hereinafter referred to collectively as a "petition-application") will be filed in
the appropriate land office in the State in which the lands are located. For lands
in North Dakota or South Dakota filings shall be made in the land office at
Billings, Mont. • in Nebraska or Kansas, filings shall be made in the land office
at Cheyenne, Wyo. ; in Oklahoma, filings shall be made in the land office at
Santa Fe, N. Mex. For lands in all other States, filings shall be made with the
Bureau of Land Management, Washington 25, D.C. Lists indicating the proper
office for filing of application may be obtained from the Director or any other
officer of the Bureau of Land Management. Copies of form 4-1677 and the
application forms may be obtained from the land offices or from the Bureau of
Land Management, Washington 25, D.C.
"(b) Upon the filing of a petition-application, the authorized officer shall make

a preliminary determination as to whether it is regular upon its face and, where
there is no apparent defect, shall proceed to examine and classify the land for
which it has been filed. No further consideration will be given to the merits of
an application or the qualifications of an applicant unless or until the land has
been classified for the purpose for which the petition-application has been filed.
"(c) The State director shall make and issue a proposed classification decision

which shall contain a statement of reasons in support thereof. The proposed
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decision shall be served upon each petitioner-applicant for the land and upon
any grazing permittee, licensee, or lessee on the land.
"(d) When there are multiple petition-applications for the same land, the

proposed decision shall state which petition-application if any will be entitled to
preference under applicable law; or, where no petition-application has been filed
for the purpose for which the land is proposed to be classified, the proposed
decision shall so state.
"(1) When multiple petition-applications have been filed for the same land,

the one first filed for the purpose for which it is proposed to classify the land
will be entitled to preference under applicable law.
"(2) When two or more petition-applications have been simultaneously filed

for the purpose for which it is proposed to classify the land, the petition-appli-
cation entitled to preference will be the first to be selected by drawing.
"(3) If no petition-application has been filed for the purpose for which it is

proposed to classify the land, the proposed decision shall state that the land will
be opened to entry after public notice in accordance with applicable regulations
for the purpose for which it may be classified.
"(e) For a period of 30 days after the proposed decision on land classification

has been served upon the petitioner-applicants and grazing permittees, licensees,
or lessees, protest as to the proposed classification may be filed by any inter-
ested party with the State director. No particular form of protest is required
under this subparagraph, it being the intent of this procedure to afford the
State director the opportunity to review the proposed decision in the light of
such protests.
"(1) If no protests are filed within the time allowed, the proposed classification

action shall be issued as the initial decision of the State director, and shall be
served on the petitioner-applicants and upon grazing permittees, licensees, or
lessees.
"(2) If protests are timely filed, they shall be reviewed by the State director,

who may require statements or affidavits, take testimony, or conduct further
field investigations as are deemed necessary to establish the facts. At the
conclusion of such review, the State director shall issue an initial decision,
either revised or as originally proposed, which shall be served on all interested
parties.
"(f) The filing of a petition-application gives no right to occupy or settle

upon the land. A person shall be entitled to the possession and use of land only
after his entry, selection or location has been allowed, or a lease has been
issued. Settlement on the land prior to that time constitutes a trespass.

"296.5 Administrative review
"(a) For a period of 60 days after service thereof upon all parties in interest,

the initial decision of the State director shall be subject to the exercise of super-
visory authority by the Secretary of the Interior for the purpose of administra-
tive review.
"(b) If, 60 days from receipt by parties in interest of the initial decision of

the State director, the Secretary has not either on his own motion, on motion of
any protestant, petitioner-applicant, or the State director, exercised supervisory
authority for review, the initial decision shall become the final order of the
Secretary, reviewable in the courts as otherwise provided by law.
"(c) If supervisory authority of the Secretary is exercised, the initial decision

of the State director shall be deemed vacated, and the final departmental decision
shall be issued by the Secretary of the Interior and served upon all parties in
interest.
"(d) No petitioner-applicant or protestant to a proposed decision of a State

director to whom the provisions of this section are applicable shall be entitled to
any administrative review other than that provided by this section nor to appeal
under provisions of part 221 of this chapter.

"296.6 Preference right of petitioner applicants
"Where public land is classified for entry under section 7 of the Taylor Grazing

Act or under the Small Tract Act pursuant to a petition-application filed under
this part, the petitioner-applicant is entitled to a preference right of entry, if
qualified. If, however, it should be necessary thereafter for any reason to reject
the application of the preference right claimant, the next petitioner-applicant in
order of filing shall succeed to the preference right. If there is no other peti-
tioner-applicant the land may be opened to the application for the purpose for
which it is classified or the classification may be revoked by the authorized officer.
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"296.7 Procedures for allowance and entry
"After lands are classified and opened for entry pursuant to the regulations

of this part, all the laws and regulations governing the particular kind of entry,
location, selection, or other dispositions must be complied with in order for title
to vest or other interests to pass."

INFORMATION CIRCULAR To ACCOMPANY REVISION OF PART 296, CLASSIFICATIONS

After the Taylor Grazing Act was passed by Congress in 1934, President Roose-
'velt signed several Executive orders which withdrew virtually all of the public
lands from entry under the homestead, desert land entry, and related laws. For
these entry laws to be effective since 1934, the withdrawals must be lifted, which
in legal effect is accomplished when the land is classified as suitable for the
designated purpose. Certain subsequent laws, such as the Small Tract Act, re-
quire classification of the land before applications for entry under them can be
approved.
There has been confusion between the process of classification and the process

of allowance of the entry itself, principally because the application for entry has
been the moving document, which initiates the classification procedure. Most
departmental decisions denying entry have specified among other reasons the
fact that the land has not been classified as suitable for the purpose for which
application is made.
The regulations proposed are intended to do several things: First, they specify

the principal instances in which the discretionary function of classification must
precede allowance of entries under various public land laws; second, they specify
the criteria applied by the Secretary of the Interior in exercising the discre-
tionary function of classification; third, they provide an opportunity for the
official making the initial classification decision to review the decision himself,
encouraging prompt and informal correction of obvious errors; fourth, they
transfer review procedures on classification actions from the appellate channels
to administrative or line channels, a transfer which is considered highly desira-
ble since the function is discretionary in nature; fifth, they assure prompt judi-
cial review, where such is desired. Under a recent amendment to the Judicial
Code, the Secretary's final classification orders are subject to judicial review in
the district in which the land is located.
The system we plan under the regulations to be issued is intended to operate

as follows:
(1) An individual interested in acquiring public land which must be classified

for entry before it may be entered will file, in addition to an application for
entry, a petition for classification of the land on which action must be taken
before consideration is given to the application for entry.
(2) In accordance with criteria set forth in the regulations, the appropriate

State director or the district manager, where authorized to act in the name of
the State director, will make a preliminary decision as to the proper classifica-
tion of the land.
(3) After the proposed decision has been made, each petitioner-applicant for

the land and each grazing permittee, licensee, or lessee on the land in question
shall be served with a copy of it.
(4) For a period of 30 days after issuance of the proposed decision any in-

dividual upon whom it is served or any other individual having an interest in
the land may file with the State director an informal protest as to the proposed
classification. During this period the State director is required to entertain
reasons advanced for changing his proposed decision.
(5) At the close of the 30-day period, the State director shall issue an initial

decision, which, in light of any protest filed, shall be either the same as his
original decision or changed where persuasive reason is advanced for a change.
(6) The initial decision of the State director shall, for 60 days after it is

issued, remain subject to the Secretary's supervisory authority to review. If
the Secretary decides to exercise this authority, the decision of the State direc-
tor will be given a technical review by the staff of the Bureau of Land Man-
agement and the Office of the Secretary to determine whether the field decision
is proper, in conformance with criteria for classification and in conformance
with departmental policy.
(7) If, 60 days after the initial decision, the Secretary has not applied the

supervisory review available under his authority, the decision will become the
final decision of the Secretary and subject to review in the courts. If the
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Secretary undertakes a review of the case, the decision finally issued by himshall become the final decision reviewable in the courts.
It is believed that the adoption of these regulations will insure the public of

the highest possible standards of review of requests for land entry. Further,
it will expedite consideration of applications for entry so that administrative
procedures will be completed quickly and the applicant for land may have his
day in court promptly.

Finally, it is our belief these regulations will strengthen administrative con-
trol of the Department over the important decisions made at the field level and
greatly improve the caliber of our operations at every level of administration.
Mr. CARVER. I would like to summarize briefly here.
I suppose we are talking about maybe a third of the caseload; but I

would venture the guess that it would cover more than three-quarters
of the cases as to which we get congressional protests.
We would eliminate one level of appeal.
We seek early administrative finality.
We want a better opportunity for correction in the administrative

channels, after informal conference with the parties affected.
We want improved administrative supervision. Above all, we

think we will get a higher order of administration, as the responsible
officials at the field level know that their mistakes will be subject to
judicial scrutiny before Federal judges in the very State, and
promptly, not in the remote future.
Senator BIBLE. Tell me more about these proposed changes in the

regulations. When have these been promulgated formally?
Mr. CARVER. They have not been promulgated. They are still pro-

posed. We issued them in the Federal Register on April 2, 1963. The
30 days has expired, but we are still getting comments, and, so long
as people have more things to say, we will hold them open. But in
the comparatively near future, these comments and so on will be
evaluated, and I think we will at least have a beginning start of cutting
down this rather formalized method of handling matters which are,
in their essence, discretionary matters of the Secretary of the Interior.
Senator BIBLE. Assuming the adoption of these regulations, then

you eliminate which level of appeal? How many do you have now?
Mr. CARVER. Well, there are three levels of appeal now, the officer

who rules in the field.
Senator BIBLE. This is in the field?
Mr. CARVER. That is not an appeal. That is the decision. That is

the court of first instance, if you will.
Senator BIBLE. Is this the State director?
Mr. CARVER. Generally, it is delegated to the land office manager.
Senator BIBLE. The land office manager.
Mr. CARVER. There is only one at the State level. That is the one

there.
Senator BIBLE. That is the one State-level decision?
Mr. CARVER. Yes.
Then there is an appeal.
Senator SIMPSON. May I inquire, Mr. Chairman?
Senator BIBLE. Certainly.
Senator SIMPSON. What about the examiners who hold the hearing?

That does not have to be anyone at the State level?
Mr. CARVER. NO.
Let me make it indelibly clear that at this point we are talking about

only those areas which involve the discretionary function of classi-
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fication of the land as open to entry. This does not involve any of

the contested matters which come under the Administrative Proce-

dure Act, contests, for example, where the Forest Service is contending

concerning a mineral claim or something like that. These involve

those cases 
Senator BIBLE. You are talking about classification?
Mr. CARVER. This involves those cases where the Secretary of the

Interior, through his delegated agent, is determining—in discretion

which is fixed by the Congress in the Secretary—is determined to open

the land either for desertland or open it for small tracts or open it for

homestead.
These do not necessarily not have an aspect of contest in them,

because, obviously, if you open land which is being grazed to small

tract entry, why, there is an automatic effect upon the grazing group.

But what we have said is that we will break that process down into

two parts, and before we dispose of the application for entry, we will

find out, we will fin.ally dispose or completely dispose of the question,
the discretionary question, of whether the land is to be opened at all.

Senator BIBLE. This is the way you do it now?
Mr. CARVER. No, sir. The way it is done before---
Senator BIBLE. That is the way you propose?
Mr. CARVER. That is the way we propose. The way it is done now

is that the two concepts are intermingled. Specifically, a person

makes an application for a desertland entry. This is treated as an

application for that land to be opened for entry, because it was with-
drawn by the executive orders authorized by the Taylor Act, if you
recall.
Now, let us say that the person is disqualified. He is not a citizen,

or, except in Nevada, he is not a resident of the State, or he has some
other disqualification. Or let us suppose that the land has been

already withdrawn or suppose there is some other legal impediment

to the granting of it.
We have mixed all these factors up together so that the applicant

does not know whether he is getting a turndown on a matter which is

within the discretion of the Secretary or whether he is getting a turn-

down because of his plan of development of the land or the availabil-

ity of the water or something else which is capable of being proved.
Now, the purpose of these qualification regulations is to break that

process into its logical segments, because, by definition, we should not

put people to the trouble and expense and time delay of litigating, if

you will, their own qualifications for an entry, if the land, itself, is

not by a regular process going to be open for entry at all. It is futile;

it is frustrating.
That is the way our cases are all mixed in together, and we want

to break them out.
Now, if you will confine yourself, then, to the qualification matter,

then I can answer the chairman's question by saying that, in a general

way, what we propose is that—well, to go back to what happens now,

the applicant gets a decision. As I say, the decision will list all the

grounds, saying the land has not been opened for entry, your plan of
development is not good enough, the area has already been with-
drawn—half a dozen, some good, some bad.

Senator BIBLE. These are decisions made by the land office?
Mr. CARVER. Yes.
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Senator BIBLE. In the field.
Mr. CARVER. All right. Now, he appeals to the Director of the

Bureau of Land Management. That is a moderately formal matter.
He must do it within a certain time. He must pay a certain fee. He
must send his notice to a certain place, and that matter comes in to a
section of Director Landstrom's office, where they are docketed and
arranged in order, and the Director then proceeds to go through them
pretty much as any appellate system would, to determine whether
or not he is going to sustain or reverse the decision. Well, now, let
us assume, as is mostly the case, he sustains.
Senator BIBLE. You say "mostly." Is it not about 99 percent of

the cases?
Mr. CARVER. Yes, Mr. Chairman, it is, but whatever, he then issues

an opinion—we have made some changes recently in this, but, in a
general way, a decision is issued, signed by the Director of the Bureau
of Land Management, and, in the last paragraph of that, this ma:ri
will be told that if he cares to, he may appeal again for $5.
Sentor BIBLE. This is the way it is done now?
Mr. CARVER. That is the way it is done now. And if he does, and for

$5 he gets another turn of the wheel. That comes in and is docketed
in an appellate section in the Solicitor's Office where it gets a review
from that section. If policy questions are involved, that decision,
when it is ultimately prepared for signature, will be signed by an
Assistant Secretary, -Under Secretary, or the Secretary.
If it involves a legal question, it will be signed by the Solicitor.

But, at any rate, it is then issued, and this becomes the final adminis-
trative determination, and the first time a person can get to court.
Now, let us go back and just talk about the one segment of it on a

classification as to the contested matters and so on. We are not
making any change, at least for the time being. But, as to the classifi-
cation aspect of it—and all of you can see that it is perfectly futile to
have a person litigate an issue of his own qualification if the land is,
in fact, withdrawn, or if, indeed, the Secretary, by valid determination
can keep it from being opened up. Then it is just an imposition on
him.
The way it would be proposed to be done under these proposed

regulations is that the man at the field level in the State would issue
what he would call a proposed decision, a proposed decision. He
would give that to everybody affected by it.
If it is a small-tract or desertland entry, which goes into a grazing

district or under lease, it goes to the man who has the lease and so on,
or anybody who has a mineral claim or anything else. For a period
of 30 days, under the regulation, this remains open, and the parties are
encouraged to get together and hammer it out.
Now, if the State director knows that this involves a policy matter,

it involves, let us say an interpretation of a statute or it involves a case
which has got lots of money in it, you know, where a big company
wants a mineral claim or something like that and they have spent a
lot of money and you know it is going to involve the Secretary finally
anyway, then our instructions to him will be to send it up so that the
first consideration of this discretionary matter will be by the ulti-
mately responsible official, the Secretary.
But, in any event, for a period of 90 days after this decision has

become final, after the 30 days and they have not been able to hammer
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it out, then the Secretary can be prevailed upon, pretty much by the
procedures which are now open, to open that up for his discretionary
review.
If he does not, if he says: "I have looked this thing over and I do

not see anything to be gained by bringing it up here," then you have
got a final administrative determination, which opens the gates to
the Federal court right there and then.
If he does open it up and looks at it, whether he may use the BLM

staff or his own staff or some other staff or have a hearing, or what-
ever way he may do it, when he decides, that is the final administrative
determination, it is in his name, and again the Federal courts are
open.
So that on this matter of classification, which is the point I have

directed myself to, we are going to get that matter separated out and
promptly determined.
Senator BIBLE. How many of these cases that you have had over the

years have hinged on this point where we have run into these delays
which you were very frank and candid in admitting exist? How
many of them rest on this question of classification?
Mr. CARVER. You see, the volume of cases which vie for attention

in the appellate section of the Solicitor's Office, he can give you the
data on, but, as a rough guess, I would say, and, as I indicated in my
statement, I think about a third of them.

Senator BIBLE. Are classification problems?
Mr. CARVER. This would be a pretty significant third in terms of

the pain and suffering this committee goes through.
Senator BIBLE. In other words, what you are saying, that this is

the area where we have most of our problems?
Mr. CARVER. Well a lot of cases, Mr. Chairman, oil and gas cases

and so on, you have got plenty of big oil company lawyers and every-
body who are able to litigate these matters out, and you are not getting
complaints from those people so much as you are getting, as Senator
Gruening and others have indicated, complaints from those people
who want this land to be opened up so they can get on it.
Senator BIBLE. That is a classification problem.
Mr. CARVER. And since all of the land has been withdrawn by these

Executive orders, the Secretary of the Interior has to open it up before
they can get near it. We have got to be honest and say that is the
case, that is a discretionary matter, and we do not think it is appro-
priate for anybody but the Congress, itself, or the Secretary to exer-
cise that discretion.
Now, if the Congress wants to open up, revisit this matter and say,

"We want a whole new set of standards," the Congress has that
prerogative, and we will support the Congress in the exercise of that
prerogative.
But we do not think that you ought to have an appeals office to

open up matters, to open up land which has been closed. by Executive
order.
Senator BIBLE. The Senator from Wyoming, I believe, had a ques-

tion at this point.
Senator SIMPSON. Yes.
I just want to be sure. Have you addressed yourself, has the Depart-

ment addressed itself to the prospect of remedying the situation that
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occurs in regard to contested matters, instead of the cumbersome
method of appeal, which this bill seeks to correct?
Mr. CARVER. The Department has, but I will defer to my colleague,

the Solicitor, for a discussion of that matter. I have tried to confine
myself to those matters which are within the supervisory ambit, and,
as you will well recognize, the APA sets up its own scheme on that.

Senator SIMPSON. I wanted to interrogate you with respect to this,
Mr. Carver.
What is your opposition, the opposition of the Department, in the

contest of matters, on an appeal directly from the examiner to the
Federal district court in the district in which the land lies, instead of
going all the way up to the Secretary, back to the court of appeals,
and that sort of stuff?
Mr. CARVER. On the basic question of where a matter ought to be

tried, I strongly favor handling it in the district. As a matter of fact,
as the chairman mentioned, the venue statute, which originated in.
this committee and which, I think, had its genesis in a hearing au-
thorized by this committee out in Idaho, looks toward that as a de-
sirable objective.
Now, I would not want to either pin the Department to a position

or to comment for the Solicitor on the procedures which are governed
by the Administrative Procedures Act, because I just simply have not
concerned myself with that aspect of it.

Senator BIBLE. Of course, I do not know—maybe you ought to.
Mr. CARVER. Perhaps I am not being responsive.
Senator BIBLE. I do not think your answer was responsive to the

Senator from Wyoming, but it may well be, because you feel the
Solicitor, himself, should respond. As I understood Senator Simp-
son's question, it was simply this:
If you have an adverse decision in the field from the field officer or

the State director—what did you say, the land officer? What did you
call him?
Mr. CARVER. The land office manager, yes.
Senator BIBLE. The land office manager in the State of Wyoming,

for example, and the applicant has an adverse decision from the land
officer in Wyoming, why can you not take his decision directly to the
courts?
I think this is what the Senator from Wyoming was asking.
Mr. CARVER. That has some of the aspects of what I brought out

in my presentation that may be present in such a case; a case which
is contested and takes that form may possibly involve discretionary
matters which the Secretary ought to—
Senator SIMPSON. Let me put it on this basis: Let us suppose in

Wyoming a case is held in which the hearing examiner is taken, say,
from your office in Salt Lake City. Now, we conduct weeks and
weeks of hearings on matters, contested matters. Then, at the con-
clusion of that, the examiner decides against you, and you go to the
State department, and then you go to the United States, and then
you go to the appeals court.
Why the resistance of the Department against direct appeal from

the hearing examiner's decision to the Federal district court in which
the land is situated?
Mr. CARVER. I think I had better defer on that, if you will permit

me, Senator.
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I would be out of my depth.
Senator BIBLE. Solicitor Barry is seated in the front row, so he is

aware of the question which we will certainly put to him when he
testifies.
You may proceed, Mr. Secretary.

THE BOARD OF LAND APPEALS

Mr. CARVER. The pending bill does not go to solve the basic matters
outlined above. Where secretarial discretion is the basic issue, as
it is in almost all classification cases, I think it governmentally in-
appropriate to put a board over the Secretary. If the board is under
the Secretary, all you have added is another delay in the process.

It may be that what is really at issue is whether the Congress, or
some Members, think the Secretary, by writing his own regulations
and running his own appellate system, is not departing from the
standards for the exercise of his discretion which the Congress in-
tended. If this is the case, then the remedy is not S. 758, it is legis-
lative revisitation of the land laws themselves. Congress can write
different standards, and ought to, before using the oblique method of
setting up some kind of court, hoping it will do so.

Finally, and here I do trespass a little on the territory of the
lawyers, it seems to me that the essence of due process is prompt and
efficient access to the courts for review of final administrative actions.
Where we extend the administrative process beyond the point where
it can produce meaningful results, then I think we do a disservice to
the appellant and to our system of law. We propose to close the
circuit on the appeals process at the point where further pursuit be-
comes empty formality. Having thus exhausted the administrative
remedy, an aggrieved claimant will be free to test the reasonableness
of administrative conduct in timely fashion—not years later after
his case is reached on a glutted docket.

Congress took the first step with the venue statute mentioned.
While we do not consciously seek to promote litigation, the Depart-
ment does now propose—at least in the discretionary area of peti-
tions for land classification—to make the statute meaningful and
available. We will cut the Gordian knot by subjecting administra-
tive judgment to court review promptly and at the field level, wher-
ever we can.

Senator BIBLE. Thank you very much, Mr. Secretary.
I am going to examine, I have examined with a great deal of

interest, your proposed regulations on this area of classification.
Would you be in a position—and I suppose it would just be a guess--
to state how much time this would shorten up the process in the field
of classification?
Mr. CARVER. If it were fully put into effect, why, the average time

from the time an action was started at the field level—of course,
there might be a good deal of backing and filling before it finally gets
to the first determination—from there on it would be a matter of
administrative finality, obviously, in 3 or 4 months.
Senator BIBLE. As compared to what time at the present time

under your present operation?



PUBLIC LAND REVIEW 71

Mr. CARVER. I am not very good at statistics, and, if you will per-
mit me to correct the record, but I think it is along in the order of
18 or 19 months, something like that. 

iSenator BIBLE. This, n itself, then, would be a great saving in
time?
Mr. CARVER. AS to that classification; yes.
Senator BIBLE. I am just talking about the classification cases to

which you have testified and to which you say your proposed regula-
tions will provide some type of a cure. I would like to have you
or the Bureau of Land Management supply for the record, the public
record, from the annual reports for, I would think, over the period of
the last 5 years, and you might make any comments that you want
to, but 

''
Give to the committee the number of appeals that come up, the

length of time that is taken on those appeals, and how it could be
expedited or how it could be better administered.
Mr. CARVER. The Director of the Bureau of Land Management is

here, and he has a great deal of data along that line and is available
for questioning on the part of the committee. He has some data
to submit for the record, which, I think, will clarify this point.

Senator BIBLE. It could well be supplied for the record. We will
examine it after it has been so supplied.
The Senator from Alaska?
Senator GRUENING. I understand from your statement, Mr. Sec-

retary, that you feel the need of reform, and you are eager to get the
reform, and you disapprove of this method; is that correct?
Mr. CARVER. I believe that is a fair summary, Senator Gruening.
Senator GRITENING. DO you believe that the regulations which you

propose will furnish that reform?
Mr. CARVER. It will not furnish it completely, but it will be a good

long step in the right direction.
Senator GRITENING. You know, we have been discussing this infor-

mally for some time. Has the Department any idea of submitting
legislation to the Congress, proposing legislation which would obviate
some of these problems?
Mr. CARVER. I 

believe, 
Senator, that the fairest answer to that would

be to say that the trouble is within our own house. We do not need
legislation. We just need to get at it and make some corrections our-
selves, as I think all of the testimony, all of the statements before you
today indicate. These are matters, except in the Administrative Pro-
cedure Act cases, where the statute governs, but in the others these
are matters which the Secretary sets up the system to assure a review
and to assure fairness to the applicants, and what he sets up he can
change or do away with.

Senator GRLTENING. In the report of the Department there are some
very interesting comments. On page 1 you say:
For example, no one would seriously contend that the granting of homestead

entries rests upon the same considerations as they did 75 years ago.

How are they materially changed in the homesteading procedure in
Al aska ?
Mr. CARVER. As to Alaska, probably not much.
Senator GRITENING. Well, not at all, have they?
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Mr. CARVER. I think—this is a subjective matter, but not much; no.
Senator GRUENING. Do you believe that your regulations can change

that or make them appropriate to this modern day and age, or do you
think it requires legislation?
Mr. CARVER. I think, to have different standards available to home-

steads in Alaska as prevail in the other States where the homestead
laws are applicable, the western land States, should take legislation.
I think that the requirements and cultivation and other requirements
of the statute are inappropriate for the kind of homesteading that
exists in Alaska.
Senator GRUENING. Later in that same paragraph, I read this:
Within the framework of statutory guidelines prescribed by the Congress. the

`Secretary recognizes the social and economic factors of our dynamic society.

Just what does that mean?
Mr. CARVER. That means that where you have, as we have in States

like Nevada or Arizona or Idaho, public land coming up right to the
,city boundaries of developing urban areas, as one example, or where
you have growing needs for other types of uses and agricultural uses,
it seems to me inappropriate to give the priority to the homestead law
as opposed to, let us say, grazing or urban use or recreational use,
which clearly was the application of the statute right after its enact-
ment. In other words, we were trying to open up and get the West
developed in 1862, when the Homestead Act was enacted.
Parts of the land still subject to the Homestead Act are now among

the most developed, the most populous parts of the United States.
Senator 'GRUENING. The Homestead Act was designed to promote

agriculture. There are many sections of Alaska where agricultural
homesteading is not particularly feasible. It seems to me the De-
partment might propose some changes in the act as it applies to Alaska,
even if they do not apply to other States. T'hey may apply to those
States, also. Have you given that any consideration?
Mr. CARVER. We have, and I think that is entirely appropriate,

Senator, that we find a better method of opening up the land to set-
tlement in Alaska than the rather rigid forms which have come down
through both law 'and court decision of the general public land laws.
'Senator ,GRUENING. Speaking for myself, I think it would be very

helpful for the Department to send up a series of recommendations
and modifications of the Homestead Act and let the committee con-
sider them and see whether some of them are not practicable and pos-
sible of enactment.
Mr. CARVER. I think that our general consideration of this has been

presented to committees of the previous Congress. I would like to
say in that connection that our opponent in some of these cases, that
the real opponent, if you will, is the State; that is, the allowance of
entries of one kind or another is in derogation in some instances of
selection rights which the State desires to exercise.

Senator GRUENING. I am not conscious of that factor in Alaska,
although it may be elsewhere. I would like to ask you this question:
The objections, the difficulties which cause most trouble in Alaska,

apart from delay and complexities of law, the cases in which a home-
steader has been misinformed, where he has gone to the land office in
good faith, 'presented 'his papers, asked questions, gone ahead on the
say-so of the land office, and then 6 months or a year later, after he
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has invested time, toil and trouble to build something, he is told, "That
is just too bad. A mistake was made, and you had better take off your
cabin or your home and begin somewhere else."
Have you any suggestions as to how that situation could be met?

It seems to me to constitute the most basic, flagrant injustice, and,
yet, the Bureau of Land Management has taken the stand that that
is not its concern • that it is just too bad; it is unfortunate.
Mr. CARVER. Well, if you break that question down into its elements,

you will see at the outset that it would be inappropriate for the
sovereign, for the U.S. Government, to be bound to a system of ad-
ministration which did not conform with the law.
In other words, any remedy we seek has to be some remedy other

than allowing the applicant to get whatever right he was incorrectly
promised, because this would make chaos of administration.

-We have got two or three different kinds of approaches to this.
The first thing we are trying to do---and I think this is already being
done—is to exercise our supervisory responsibilities in such a way that
we are not exposed to hearsay charges as to what was or was not said
by the particular man, at a particular place, about such and such an
entry.

Senator GRUENING. Let us assume for the sake of the argument
that the facts are demonstrable; that he was misinformed; that he
was misinformed in writing, let us say. Let us deal with the cases,
of which there are quite a few, where he was misinformed; he went
ahead and spent time, money, and effort, and then is told that he
has lost all that.
Let us deal with that.
Mr. CARVER. That kind of question ought to have its remedy, it

seems to me, in recompense to the person who was misinformed, not
in a twisting or skewing of the public land laws themselves.
In other words, he should not get a right out of the United States

in the land on that sort of thing, taking your example to the extreme,
where he was misinformed in writing.
Then, there might be personal liability or there might be some sort

of Government tort liability, if the Congress should provide, but I
think the Congress would be very leery in setting up a system so that
a person, by actually misinforming, could, thus, skew the application
of the laws and requirements which this Congress has provided.
Senator GRUENING. I have a good many other questions, but I donot want to take the time of the committee, because other members

also have questions, but I think that this is a very important matter.
I think it involves modifications of the homestead law, itself, and

I hope that we can, in this committee, together with the Department,
work out an improvement on the present situation.
It is very obvious that you are fully aware of the abuses, of the

shortcomings of the existing situation. But I hope we do not fallon the rock of finding we cannot agree on the remedy. I hold no
brief, as has been pointed out by the Senator from Colorado, for thistype of reform.
I think, probably, we can do better, but I think it is imperative thatwe make some improvement on the present administration of the

land laws.
Senator BIBLE. I thank the Senator from Alaska. Just so we may

have a little guidance as to what the chairman intends to do, there
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are a number of us who must attend a luncheon in honor of our col-

league on this committee, Senator Moss. It starts just a few minutes

after noon. It would be the chairman's intention to proceed for

maybe another 10 or 15 minutes, and then to recess the hearing.

I, unfortunately, cannot be in attendance this afternoon because of

an executive committee meeting of the Appropriations Committee.

Tomorrow morning we are tied up in the Irrigation and Reclama-

tion Subcommittee hearing before that particular subcommittee of the

Interior Committee.
I would propose, when we recess within the next 10 or 15 minutes,

to suggest that we go over until 2 o'clock tomorrow afternoon.

I think this has some beneficial aspects. It will give us the op-

portunity of reading the report of the Secretary of Interior, analyzing

it, so that we can study it and ask the appropriate questions.

I would hope that you could be present tomorrow at that time,

Mr. Secretary, and we will, of course, have Mr. Barry present at the

same time, because we can analyze the statements that have been sub-

mitted to us.
I simply announce that as the intention of the chairman, unless there

is some objection from some member of the committee.
I am going to continue for another 10 or 15 minutes now. I am

not going to cut off questions at this point. This is a complicated and

complex problem. It is obvious that we are not going to wrap it up

in one session.
The Senator from Colorado?
Senator ALLOTT. Thank you, Mr. Chairman.
I do not have any questions of Mr. Carver at this time. I think

that he has given a very good statement here, and he has tried to

elucidate certain distinctions, which I think it is probably necessary

for us as a committee to understand, although I am not at all sure

that this elucidation is going to, of itself, contribute to a solution.

It is one thing we will have to weigh.
I will yield to my colleagues here, Mr. Chairman, because I do not

have any particular questions at this time.
Senator BIBLE. The Senator from Idaho, Senator Jordan?

Senator JORDAN. Mr. Secretary, you have directed your attention to

the area, the problems arising from land classification, and I think very

properly. I commend you for it. Within the last 30 days, I take it

you have issued regulations describing quite different procedure for

the handling of these problems. Might I inquire what prompted

your attention to this matter?
Could it in any way have been the fact that this legislation was in-

troduced in the Congress, Mr. Secretary?
Mr. CARVER. I think not, Senator Jordan.
I would recall again the statement which I made to Senator Bible

on the occasion of the hearing on my own confirmation. I think that

any examination of the record of this particular regulation in my

office would disclose that this matter had been under intensive con-

sideration in my office for many months before the appeals bill ever

was introduced in this or any Congress.
Senator JORDAN. I am glad to hear that.
And you have directed your attention to an area that properly needs

attention, and I want some more time to study it, and will have ques-

tions at a later date, Mr. Chairman.



PUBLIC LAND REVIEW 75

Mr. CARVER. You will recall, Senator, attending, I think, within a
day or two after your swearing into the Senate, a brief session in which
I outlined at that time the basic philosophy of this approach.

Senator JORDAN. Yes.
Mr. CARVER. Which took place in this committee room.
Senator JORDAN. I do recall that.
Senator BIBLE. Senator Simpson?
Senator SIMPSON. Mr. Assistant Secretary, I do not want to be

guilty of nitpicking with you here, but I notice on page 8 something I
want to ask you about.
The fact is that there is rarely anything of record upon which to change the

decision—

Talking about contested cases which come before your Department.
I just want to call your attention to this. I disagree with that state-

ment, because I think that is where the nub of a lot of the criticism
comes from. I have in mind one particular instance where the hear-
ing was held and the appellant was one who was kept out of confer-
ences between the hearing examiner and the Government witnesses,
and repeated allusions were made to that in the record by the attorney
for the appellant on land zoning.
When that came up for decision, it seems to me that that, in itself,

would have been grounds for reversing it and sending it back for fur-
ther hearing before some impartial examiner. That was one instance.
They are not rare instances, but they are common.
Another one is where the Interstate Highway System cut off land

which was leased to the landowner, and it cut him off from that land,
and the Department arbitrarily then gave it to a person by virtue of
the interstate highway department cutting him off.

It seems to me in each of those instances the Department just cal-
lously goes ahead and decides in favor of the landowner, and it seems
to me it is with just a cursory wave at it and with no allusion to the
things that were appealed from which are in the record.
It seems to me the only recourse that the landowner has in these

situations is to appeal to the district court.
I cannot agree with you, at least that lawyers rise above principle

in order to get a fee. I do not believe that. You are a lawyer and
I am a lawyer, and I do not agree with that at all. We do this because
we would not take the thing unless we felt, upon appeal, we had an
opportunity to get an impartial decision from somebody at the top.
But the feeling is, ordinarily, that we do not. And those are the

things we want to remedy. I come back to the question again, which
you relegate to someone else in the Department. Would the Depart-
ment have any objection to appeals being made directly to the Federal
court in the district in which the land lies?
Mr. CARVER. I would like to say, Senator, concerning the first point,

I do not regard it as knit picking. I know that such cases exist. I
could, however, bring to the committee's attention cases where we have,
in our process, pulled these things out and reversed time after time
after time to get an equity and a fairness in it.
But it is an imprecise system. We do not have any way of being

sure that we have done it completely.
Senator SIMPSON. Then, may I ask this: You do not have any

objection, do you, to this committee determining a more precise way,
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and would you give us your support with respect to that, as you
indicated you would do?
Mr. CARVER. More precise way for the determination of?
Senator SIMPSON. For the determination of this thing. That is

what this committee is bent upon doing. It is our purpose to get some
legislation that is acceptable to the Congress that will remedy these
defects that are so patent. Would the Assistant Secretary give us
his support with respect to the introduction of such a bill in the
Congress?
Mr. CARVER. So long as it is not conceived that I am supporting any

particular bill, I think that it is very clear from my statement that
we are all working in the same direction here that we are trying to
get a resolution of this kind of problem.
Senator BIBLE. Thank you very much, Mr. Secretary. This has

been a very fine opening session. Again, may I say this is a complex
and complicated problem on which we are undertaking a study, and
these hearings will undoubtedly go on for some little period of time in
order to resolve the problem and attempt to be helpful in simplifying
appellate procedure. With that, we will stand in recess until 2 o'clock
tomorrow afternoon.
(Whereupon, at 11 :55 a.m.

' 
the committee adjourned, to reconvene

at 2 p.m., Tuesday, May 7, 1963.)
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TUESDAY, MAY 7, 1963

U.S. SENATE,
SUBCOMMITTEE ON PUBLIC LANDS OF THE

COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
W ashington,D.C.

The subcommittee met, pursuant to recess, at 2:10 p.m., in room
3112, New Senate Office Building, Senator Alan Bible (chairman of
the subcommittee) presiding.

Present: Senators Bible, Gruening, Jordan, and Simpson.
Also present: Stewart French, chief counsel, and Robert E. Wolf,

professional staff member.
Senator BIBLE. The subcommittee will come to order. We are

having a meeting in the regular hearing room, and I hope you will
bear with us in these rather smaller quarters, but I was anxious to
complete at least this particular phase of our hearing on Senator
Gruening's bill, S. 758.
We had concluded yesterday with the Assistant Secretary of the

Interior John Carver. Our next witness is Frank Barry, the So-
licitor of the Department, and we are very happy to have you with us,
Mr. Barry.
Mr. BARRY. Thank you, Senator.

STATEMENT OF FRANK J. BARRY, SOLICITOR, DEPARTMENT OF
°nit INTERIOR; ACCOMPANIED BY ERNEST F. HOM, ASSISTANT
SOLICITOR, BRANCH OF LAND APPEALS, SOLICITOR'S OFFICE,
DEPARTMENT OF THE INTERIOR; AND EDWARD WEINBERG,
DEPUTY SOLICITOR, DEPARTMENT OF THE INTERIOR

Mr. Chairman and members of the committee, before I commence,
I have some statistical material which I would like to have the mem-
bers of the committee have during my testimony, and also I will offer it
in the record at a point during my statement.
Senator BIBLE. Very well. We can follow it.
Mr. BARRY. My name is Frank J. Barry; I am the Solicitor of

the Department of the Interior. The Solicitor is the chief legal
officer of the Department. The Secretary of the Interior has delegated
to the Solicitor the authority to make legal decisions on behalf of the
Department, and included in this authority is the authority to act
for him in deciding land appeals cases presenting legal issues.

Article IV, section 3, clause 2, of the Constitution reads as follows:
The Congress shall have Power to dispose of and make all needful Rules and

Regulations respecting the Territory or other Property belonging to the United
States; and nothing in this Constitution shall be so construed as to Prejudice any
Claims of the United States, or of any particular State.
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Pursuant to this provision of the Constitution, Congress early es-
tablished a Lands Department, now known as the Department of the
Interior and now headed by the Secretary of the Interior. Congress
has authorized the Secretary, under various land laws, including the
Homestead Act, the Mining Laws, the Mineral Leasing Act, the
Taylor Grazing Act, and various other statutes, to manage, administer,
and determine the propriety of disposition of the public domain.

Needless to say, this responsibility is one which could not be per-
formed by a single individual and consequently it is necessary that the
Secretary delegate this responsibility to subordinate officers of the
Department which include those who are in the office of the Assistant
Secretary for Public Land Management, Bureau of Land Manage-
ment, the Office of the Solicitor and the Geological Survey.
The concomitant to delegation of authority is the provision which is

made by which the Secretary reviews the manner in which his subordi-
nates have carried out the responsibilities entrusted to them. It is
based upon the necessity for such review, and not upon any statutory
requirement, that an appeals procedure has been established in the
Department of the Interior.
This appeals procedure is as much a part of the administration of

the public lands as is the action of the officials who make initial deci-
sions with respect to the management and disposition of said lands.
Senator SIMPSON. Mr. Chairman, might I observe that one changes

and the other never seems to. We are trying to change it here, aren't
we, Mr. Barry?
Mr. BARRY. I beg your pardon? I don't understand, sir.
Senator SIMPSON. You say:
This appeals procedure is as much a part of the administration of the public

lands as is the action of the officials who make initial decision with respect
to the management.

The trouble is the appeals decision remains the same. What you
are trying to do, these others change periodically.
Mr. BARRY. No, I think that we believe that the appeals procedure

should be changed.
Senator SIMPSON. I gathered that in reading this.
Mr. BARRY. Yes. We suggest indeed that both should be from time

to time changed, and indeed I think the committee is doing a very
great service in providing such a change.
S. 758 would destroy this system of administration of the public

lands.
Section 4 of the bill provides that "the Board shall hear and deter-

mine such appeals on behalf of the Secretary." Section 9 of the bill
provides that final decisions of the Board may be appealed to the
U.S. court of appeals for the circuit in which the land involved is
situated. Thus it appears that the Secretary of the Interior, upon
an appeal being lodged to him, loses his authority to make any deci-
sion by which he will be given the opportunity to review the actions
of the subordinate officials of the Department in carrying out the re-
sponsibilities which Congress had delegated to him. In short, the fil-
ing of appeals has the effect of stripping the Secretary of his power to
administer. This consequence of S. 758 has been more fully detailed
by Assistant Secretary Carver in his presentation to this committee.
I shall discuss the effect which S. 758 would have upon the admin-

istration of the appeals process in the Department.
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It is apparent that the bill would greatly increase the time required
to process a case through the appeals system. In this connection, it
should be pointed out that the bill is not directed at any proceeding
prior to the lodging of an appeal to the Secretary from a decision by
the Bureau of Land Management or the Director of the Geological
Survey. All proceedings prior to the filing of such appeals presum-
ably would continue to be employed.

Section 4 of the bill provides that the appellant shall have an oppor-
tunity for a hearing, and section 6 provides that the Secretary may
establish rules and regulations which shall be in accord with the pro-
visions of the Administrative Procedure Act. From these and other
provisions it is apparent that what is intended is that a trial type
hearing be held. The bill specifically prescribes that the hearing shall
be at a location "convenient to the appellant."
At the present time, there are approximately 400 appeals filed each

year with the Secretary from the decisions of the Bureau of Land.
Management and Geological Survey. All of these are presently han-
dled without hearings in the Washington offices of the Department.
The requirement that hearings be granted in all such cases at loca-
tions "convenient to the appellant" would require not only the addi-
tional step of a hearing, but would require all of the time necessary
to notice and schedule hearings at various places in the western part
of the United States. Since the Board could not carry on this func-
tion within its own membership of three, no doubt it would be neces-
sary to take advantage of the provisions of section 7

' 
which authorizes

the hearings to be held "before an employee of the Board designated
by the Chairman."
Of course, it is impossible to estimate with any degree of accuracy

how much additional delay the hearing procedure would entail. It
can be said with certainty, however, that it would be very substantial.
It must be assumed, since the hearings are to be at locations convenient
to the appellants, that the appellants will be accorded an opportunity
to present evidence, both oral and documentary, and to call witnesses
in support of their appeals. This, of course, would necessitate, in
cases where factual issues are raised, an opportunity on behalf of the
Department to cross-examine and to call witnesses on its own behalf.

All of the usual delays attendant on trial type hearings will be
presented here. Postponements occasioned by illness, inconvenience,
and unanticipated interference with hearing schedules, will add to
the time consumed in processing an appeal.

Presently, there are about 400 appeals made to the Secretary each
year. Assuming that one-half of these appeals will result in requests
for hearings—and we sincerely believe that this estimate is most
conservative—it is our estimate that the cost of the hearings will be
approximately $200,000 annually, not including the salaries for the
members of the Board, nor the additional cost which the Department
may incur by reason of being required to present evidence at some or
all of the hearings.
In addition to the hearings, the appeals process must include all

of the work which is now being done in connection with appeals to
the Secretary. This cost is approximately $111,000 per year.

Notice that the estimates of cost which have been given relate only
to appeals from the Director of the Bureau of Land Management or
from Geological Survey to the Secretary. There is another level of
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appeal in the Bureau of Land Management which I am informed in-
volves a direct annual salary cost of $215,000.
While the greater number of appeals to the Secretary do not involve

factual disputes, but present only questions of law, the provision for
a trial de novo would result in the unnecessary rehashing of undis-
puted facts in order to present to the hearing examiner, and through
him to the Board of Appeals, the factual basis for the decisions com-
plained of. Moreover, we believe it reasonable to assume that many
whose cases have been lost at the hearing examiner level and have
not appealed to the Director, or who have appealed to the Director
and lost and have concluded they had a case of insufficient merit to
appeal to the Secretary, will now see that they have an opportunity
for a new trial by asking for an appeal to the Secretary. We estimate
that the result of this will be more appeals to the Secretary than be-
fore. Therefore, of those who appeal to the Secretary, we consider
the estimate of 50 percent requesting hearings to be low for the reason
that the provision for a new hearing will stimulate additional appeals.
An additional disadvantage of the Board of Appeals is that it will

decide questions of law independently of the Secretary and the Solici-
tor. A new legal authority will thereby be set up in the Department.
The Solicitor, as prescribed by law, is appointed by the President and
confirmed by the Senate and supervises generally all of the legal work
in the Department of the Interior. He must advise, through his sub-
ordinates, the officials in the Bureau of Land Management and Geologi-
cal Survey, who make the initial decisions from which the appeals
are brought. The Appeals Board, independently of the Solicitor,
will presumably make legal decisions which may be different from
those which have been made by the Solicitor's Office. This creates
two lines of legal authority which cannot but confuse in the admin-
istration of the public lands. The evils of divided responsibility and
unclear lines of authority that S. 758 would engender on the policy
side would be paralleled on the legal side.
The next question to be considered is whether S. 758 affords any

greater prospect that the Department will more faithfully or more
efficiently carry out its legal responsibility. What reason is there to
believe that the Board of Appeals, with its supporting staff, appointed
by the Secretary, with the approval of the President, will arrive at
wiser or more correct decisions than the Solicitor and the Assistant
Secretary for Public Land Management, both of whom are appointed
by the President and confirmed by the Senate? Obviously the ques-
tion answers itself. We do not believe the record will support a con-
clusion that the appeal system is not producing correct decisions. A
good test of the soundness of these decisions is their fate in the
courts.
For the 8-year period from January 1, 1955, to January 1, 1963, 57

suits to review departmental decisions have been filed in and decided
by the courts. Of these, the Department has been upheld in 50 and
reversed in 7. The average of reversal is 12.3 percent. The Depart-
ment has won its last 37 cases.
Senator BIBLE. At that point, and you may have statistics that bear

on it, how many departmental decisions were rendered during this
period of January 1, 1955, to January 1, 1963? You may develop that,
Mr. Barry. Maybe you develop it in some of your other exhibits. If
you do, that is fine.
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Mr. BARRY. I have coded that, but let me finish the next paragraph
because I think it is at this point.
By way of comparison the percentage of reversals of Federal district

courts for the fiscal year ending June 30, 1962, was 23.5 percent. The
record of the Department compares favorably with that of the district
courts. Certainly there is no reason to enact S. 758 because cases are not
being decided in accordance with the law.
Let me first of all refer to my authority for the statement with re-

spect to the district court reversals. That came out just 2 or 3 days ago.
The Administrative Office of the U.S. Courts just filed its report a
few days ago, and that figure is taken from those reports.
Now that figure is not including only reversals. It says reversals

and denials.
We have learned by studying the report that the denials include

denials of administrative decisions by administrative agencies that are
appealed directly to the circuit court as is contemplated would be done
in this bill, if the Appeals Board were set up and appeals were taken
directly to the circuit court.
Senator SIMPSON. I don't question the figures. That wasn't the

point I was trying to get at.
Mr. BARRY. I see.
Senator SIMPSON. The point I was trying to get at is that undoubt-

edly you have hundreds and hundreds of departmental decisions which
are simply accepted as final.
Mr. BARRY. This is correct.
Senator SIMPSON. By the applicant, because he has neither the

money nor the means nor the disposition to go further.
I am just trying to find out how many decisions you actually have

made over the same period of time. I wasn't questioning the statistics
that you were using. I assume that the facts are correct.
Mr. BARRY. I have some statistical material here in that regard. Of

course, we decide approximately 40 cases a month at the present rate.
Senator SIMPSON. You say "we"?
Mr. BARRY. This is the Solicitor's Office.
Senator BIBLE. The Solicitor's Office decides 40 cases a month?
Mr. BARRY. Yes and this is 480 cases a year, so we are gaining

slightly on the backlog.
In a period of 8 years, there have been 84 cases filed in court. Now

the figure that I gave of 57 suits are the ones that have been filed and
have been finally decided. I did not include 10 which were dismissed.
Appeals were dismissed in the courts for reasons that we could not

ascertain from a quick examination of the record. Some of them may
have been settled between the parties, and so forth. So we simply
omitted those 10.
And a number of them are still pending, and we did not include

some cases which we won in the district court, and which are now on
appeal in the circuit court of appeals, so that you can see that a very
small proportion of the cases are appealed to the courts. The statisti-
cal figures that I have presented to you, first I would like to refer-
Senator BIBLE. I did not mean to interrupt your prepared state-

ment, Mr. Barry. You may prefer to develop your whole statement.
Mr. BARRY. Why don't I do that, because the reason I handed these

papers out was so that the committee would have an opportunity to
examine them.
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Senator BIBLE. Yes; we have them before us.
Mr. BARRY. Perhaps our point may be made more clear if we trace

a hypothetical case from initial decision to final decision in the De-
partment. It must be realized that the Department does not appeal
from its own decisions and that all appeals to the Secretary are ap-
peals by aggrieved parties from outside the Department.
Assume, for example, a case in which the initial decision is adverse

to an applicant for a public land entry of some sort. He appeals the
decision to the Director of the Bureau of Land Management, and
assume that here again the decision is adverse to interests and he files
an appeal to the Secretary.
Under the procedure prescribed by S. 758, this appeal will be con-

sidered by the Board of Land Appeals. Assume now that the Board
renders a decision favorable to the applicant. Under the bill this is
the final decision of the Department and amounts to the granting of
whatever right the applicant applied for in the first instance. Notice
that the decision has been made to part with property of the United
States without the approval of the Secretary or the Secretariat and
against the specific holdings of the Bureau of Land Management to
whom the Secretary has delegated the authority to make the decision
in the first instance.
As pointed out earlier in this statement, the appeals procedure is as

much a part of the administration of the public lands as is the action
of the officials who make the initial decisions with respect to the
management and disposition of said lands. The effect of S. 758 is
to prevent the Secretary of the Interior from participating at all in
the administration of the public lands since the ultimate review of the
action of subordinate officials is denied by the independent authority
of the Appeals Board. This is the situation which prevails where the
decision of the Board reverses decisions adverse to the applicant.
Now consider the situation where the decision of the Board con-

firms decisions below adverse to the applicant. In this situation the
applicant finds himself with a remedy prescribed by the act, that is,
he may appeal to the court of appeals for the circuit in which the land
lies. Here, an appellant is driven to the courts without the Secretary
or the Solicitor having an opportunity to consider his case.

Senator BIBLE. Of course, right on that point, without laboring it

too much, I know that the appellant gets much comfort in going to
either the Secretary or to your good self. I mean, how many cases
do you reverse that come up to you?
Mr. BARRY. We have the accurate figures here.
Senator BIBLE. My experience has been that it is kind of rubber-

stamped all the way up the line.
Mr. BARRY. No, as a matter of fact it isn't. On the next to the last

page I have got "Analysis of Departmental Decisions."
Senator SIMPSON. Of your statement?
Mr. BARRY. No, of the statistical material.
Senator BIBLE. So that the record may be clear, is this a proper

place to insert this statiPtical information, Mr. Barry?
Mr. BARRY. Yes, I think it would be.
Senator BIBLE. Mr. Reporter, at this time we will insert statistical

material furnished by Solicitor Barry, entitled first "Time Lapse in
Deciding Appeals," second, "Analysis of Appeals to Secretary," third,
"Number of Director's Decisions Appealed to Secretary," fourth, "Ap-
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peals to the Secretary," fifth, "Analysis of Departmental Decisions,"
sixth, "Appeals Decided by Assistant Secretary," and seventh, "Ju-
dicial Action or Departmental Decisions."
(The statistical material referred to follows:)

TIME LAPSE IN DECIDING APPEALS

The following tabulation shows the average length of time required to dis-
pose of appeals to the Secretary which were decided in fiscal years 1958 and
1962. The average times shown are those elapsing between decisions of the land
office of hearing examiner, decisions of the Director, and decisions of the
Secretary.

Fiscal year
1958

Fiscal year
1962

Time between land office or examiner's decision and Director's decision
months__ 17 9

Time between Director's decision and Secretary's decision do_ 9 12

Total elapsed time between initial decision and Secretary's decision do____ 26 22

1 The 22-month sum, instead 01 21 months, results from the fact that the times given of 9 and 12 months
are a little below the actual time elapsing for the respective periods.

ANALYSIS OF APPEALS TO SECRETARY

I. APPEALS PENDING ON JULY 1, 1962 II. APPEALS DECIDED IN FISCAL YEAR 1962

Type of case: Number Type of case: Number
Homestead   80 Homestead   35
Desert land   114 Desert land   26
Public sale   88 Public sale   23
Small tract 104 Small tract 30
Exchange   29 Exchange 
Selection   16 Selection   3
Other   78 Minerals   22
Oil and gas 190 Other   24
Minerals   24 Oil and gas   76
Mining   40 Mining 20
Grazing   30 Grazing   8

Total   793 Total "74

NUMBER OF DIRECTOR'S DECISIONS APPEALED TO SECRETARY

Director's
decisions

Appeals to
Secretary

Percentage

Fiscal year 1961 
Fiscal year 1962 
Fiscal year 1963 (1st 6 months) 

1, 434
1, 649
520

532
598
191

37. 1
36.2
36. 7

APPEALS TO THE SECRETARY

Fiscal year-

1958 1959 1960 1961 1962 1963

Appeals pending at beginning of year 70 144 213 210 416 792
Appeals received during year 224 416 377 478 646 1 331
Appeals disposed of during year 150 347 380 272 270 14
Appeals pending at end of year 144 213 210 416 792 2 703

1 To Apr. 1, 1963.
2 On Apr. 1, 1963.

NOTE.—These figures compiled according to "A" numbers assigned to appeals.
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ANALYSIS OF DEPARTMENTAL DECISIONS

The tabulation below shows the actions taken in departmental decisions dur-
ing fiscal years 1961 and 1962 and the first 9 months of fiscal year 1963 with re-

spect to decisions of the Director of the Bureau of Land Management which were

appealed to the Secretary.

Action taken
1961 1962 1963

Number Percent Number Percent Number Percent

Affirmed 
Reversed 
Dismissed 
Other action 1 

Total 

181
24
32
38

65.9
8.7
11.6
13.8

159
15
52
48

58.0
5.5
18.9
17.6

273
29
86
47

62.8
6.7
19.7
10.8

275 100.0 274 100.0 435 100.0

1 This includes affirmances with modification, affirmances in part and reversals in part, remands, etc.

APPEALS DECIDED BY ASSISTANT SECRETARY

Total
appeals
received

Decided or to
be decided
by Assistant
Secretary

Percentage

Fiscal year-
1958 224 38 17.0

1959 416 95 22.8

1960 377 59 15.7

1961_ 478 104 21.8

1962_ 646 261 40.4

1963_ 331 36 26.0

Total 2,472 643 26.0

NoTE.—The great majority, but not all, of the cases decided or to be decided by the Assistant Secretary

are land classification cases. The remainder involve exercise of discretion in other fields.

JUDICIAL ACTION ON DEPARTMENTAL DECISIONS

Prior to January 1, 1963, 84 actions had been brought against the Secretary

arising out of decisions rendered on appeal to the Secretary since January 1,

1955. No decision has yet been rendered in 17 cases. Of the remaining 67

cases, 10 have been dismissed and 57 have gone to a decision on the merits.

The Department has lost 7 eases and won 50; 27 of the 50 favorable decisions

have become final. Of the remaining 23, 20 are district court decisions which

have been appealed, and 3 are circuit court decisions with respect to which

petitions for certiorari have been filed. One petition was granted and the case

is pending in the Supreme Court.
The Department has won 37 straight victories since its last defeat in Novem-

ber 1961.
Tabulation

Actions filed 84

Final decisions in favor of Secretary 27

Interim decisions in favor of Secretary 23
— 50

Final decisions against Secretary 7

Cases dismissed 10

Pending action 17

Senator BIBLE. This I take it, Mr. Solicitor, is your documentation
of the appeal procedure numerically.
Mr. BARRY. Yes, after hearing what went on and the questions that

were asked yesterday, I thought perhaps this material would be useful.
Senator BIBLE. I think this is most helpful. This is made a part

of the record at this point. You were referring to a particular case.
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Mr. BARRY. I am referring to analysis of the departmental decisions.
This is about fifth or something like that—it is the sixth page.
Senator BIBLE. "Analysis of Departmental Decisions." I have it.
Mr. BARRY. You will notice that this is made up of 3 years, 1961,

1962, and 1963. The cases affirmed 65 percent in 1961, 58 percent in
1962, 62.8 percent in 1963.
Now I think it useful to keep in mind the figure of 25 percent or

roughly 25 percent of circuit court reversals of the district court, to
see if this is more or less in line, not to say that there is really anything
comparable about the figures.
The reverse cases we reversed absolutely, 7.7 in 1961, 5.5 in 1962.
Senator BIBLE. 8.7.
Mr. BARRY. 8.7, excuse me, and in 1962 5.5, in 1963 6.7. Certain

cases are dismissed 
Senator SIMPSON. Why don't you put dismissed up with the affirmed,

where it belongs?
Mr. BARRY. They are not affirmed. They might be situations where

they did not comply with the appeals. However, it is easy enough to
put them there if you simply add the figures together. These are cases
in which no change is made in the decision below, including affirmed
and dismissed.
Senator SIMPSON. But they were appealed.
Mr. BARRY. But they were appealed, yes.
Senator BIBLE. If I am an applicant—at that point in carrying on

I am sure the point Senator Simpson is making—if I am an applicant,
whether the departmental decision is affirmed or my appeal is dis-
missed, as the appellant I am in the same position. I have lost, isn't
that right?
Mr. BARRY. I am sure. As the matter of fact, it must be more frus-

trating to have it dismissed because your lawyer did not file it in time
or because you didn't pay the necessary fee or for some other technical
reason, or for failure, let's say, to file a statement of reasons or com-
plying with the rules.
Senator BIBLE. Very fine. Thank you.
Mr. BARRY. Incidentally, this also includes voluntary dismissals by

the applicant. I don't have the breakdown on that.
Now notice though that "Other action" we indicate here "Affirm-

ances with modifications," and "Affirmances in part and reversals in
part," and remands where we don't exactly reverse the decision, but
send it back for the ascertainment of facts that don't appear in the
record.
So actually these figures should be added to the figures of those

that are reversed. I mean at least it shows that we are not rubber-
stamps.

Departing from my statement for a minute, I think I ought to indi-
cate to you, to assure you for whatever it is worth—and I am sure that
you deserve to look further than my assurance, but I do wish to say
that we do not act as a rubberstamp. The Department of the Interior
is a large Department. There are many, many decisions made every
day in which the Solicitor or his immediate staff has no participation
at all.
Senator BIBLE. How large a staff do you have, Mr. Solicitor?
Mr. BARRY. About 200 lawyers, 100 in Washington and about 100

lawyers in the field. These are round figures.
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Senator SIMPSON. That would be cases per person.
Mr. BARRY. No. They don't all handle these cases. There are

lawyers that handle nothing but contract negotiations. There are
lawyers that are Indian lawyers, a number are involved in Bureau of
Land Management, which probably don't exceed 30 lawyers in the
whole Department all over the country.
Senator BIBLE. I think maybe my question was misleading, because

what you are saying is that as Solicitor of the Department of the In-
terior you employ 200 lawyers under you who are assigned to all of
the departments within the Department of the Interior.
Mr. BARRY. That is correct.
Senator BIBLE. I think the next proper question, one that I should

have followed up with myself, is, How many of these 200 lawyers are
assigned to problems involving Bureau of Land Management prob-
lems?
Mr. BARRY. Let me submit that figure to the committee, because I

know you would want an accurate figure. We have got roughly 12
lawyers in Washington assigned to Bureau of Land Management work.
They also do Geological Survey work. And we have, in every region,
varying numbers of lawyers. Some lawyers operate in several areas.
For example, the field solicitor in Phoenix, Ariz., he handles all the
Indian affairs, Bureau of Land Management, Bureau of Reclamation,
anything that comes up in that area. He is the only lawyer at that
office. So it is rather difficult to break that down.

Senator BIBLE. I would not go to any great amount of time in break-
ing it down. Here on the Washington level you have how many law-
yers assigned to Bureau of Land Management appeals?
Mr. BARRY. The appeals? Seven lawyers.
Senator BIBLE. Out of the total staff of?
Mr. BARRY. Of 200.
Senator BIBLE. No, out of the total staff of how many of the Bureau

of Land Management here in Washington? Did you say 12?
Mr. BARRY. No. Perhaps I ought to explain this structure, too,

because really it has a part in the situation here.
Senator BIBLE. I just don't have it clearly.
Mr. BARRY. We have what we call an integrated Solicitor's Office.

This was accomplished in 1953. All of the lawyers in the Department
are now in the Solicitor's Office operating under this larger adminis-
trative division of the Department known as the Solicitor's Office.
Previously they had a General Counsel in the Bureau of Reclama-

tion with a large number of lawyers who served only the Bureau of
Reclamation throughout the country, Bureau of Land Management
had a house counsel as it were, Fish and Wildlife Service, Geological
Survey, and so on and so forth. They all would be put into one office.
The Office of the Solicitor in Washington is divided into divisions.

Of course, the Solicitor's Office itself has the Deputy Solicitor, a
Branch of Land Appeals—now, this is the Solicitor's Land Appeals
Branch that processes the appeals that come to the Solicitor— -patents
and a few others that you are not interested in, so I need not itemize
them all.
Then we have the divisions. We have a Land Division which han-

dles Geological Survey and the Bureau of Land Management. Mr.
Cavanaugh is the Associate Solicitor in charge of that and there are
roughly 12 lawyers that operate in that office.
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We have the Bureau of Water and Power Division on, Indian Divisi
and so forth. Then in the field we have regional solicitors, and in the
larger field offices a breakdown somewhat similar to that in the Wash-
ington office. But in the smaller regional offices they have to double in
brass occasionally, and serve more than one area.
Senator BIBLE. Thank you.
Mr. BARRY. The lawyers in the Branch of Land Appeals in the So-

licitor's Office, who handle these appeals, are not the same lawyers who
advise the Bureau of Land Management, and indeed, because it has
been • suggested that the Solicitor wears two hats, and that in one
breath he advises the Bureau and in the next breath he determines an
applicant's rights taken by virtue of the advice that was given to the
Bureau, the Branch of Land Appeals is isolated from Mr. Cavanaugh's
branch, that is the Associate Solicitor for land, for land matters that
come up for advice in the Bureau of Land Management.
We have a rule in the office which has been adhered to as long as

I have been in the office, where members of the subordinate lawyers in
the Department have advised the action which is now on appeal, re-
quest an opportunity to file briefs, and we do not permit them to file
briefs in the cases, simply for the reason that we say the record is
complete and is to be reviewed, and we will determine

' 
on the basis of

the record, the correctness of your decision, and we don't want you
telling us what we should decide.

Senator SIMPSON. Just one moment, Mr. Barry. By the same token,
the Government lawyers have already filed their record on appeal,
and their brief prior to that time.
Mr. BARRY. They have made their record for the Bureau of Land

Management. The Bureau of Land Management has made its deci-
sion, and it is from that decision that the appeal has been made to
the Secretary.

Senator Simrsox. But briefs are filed in support of the appeal?
Mr. BARRY. No, not as a general rule. Just by the appellant. They

have a provision whereby they may state their reasons.
Senator SIMPSON. I have tried a number of them, and I have always

been confronted with the record on appeal and a brief.
Mr. BARRY. A record yes.
Senator SIMPSON. We have had reply briefs in addition to the briefs

from your Department. Are you sure that your 
Mr. BARRY. As a matter of fact, I have had requests from the Bureau

of Land Management to file briefs in the case as Mr. Landstrom will
say.
I have a voluminous file by him for answers to the statement of

reasons. We have consistently refused to let him file a statement of
reasons. Mr. Horn is my assistant, the Assistant Solicitor, and per-
haps he can answer. Senator, are you referring to what goes on be-
fore the hearing examiner?

Senator SIMPSON. Yes.
Mr. BARRY. This is at a level, of course, that this bill doesn't even

address itself to.
Senator SIMPSON. I know it doesn't. I want to go into that with

you, however. I think there is room for improvement.
Mr. BARRY. I agree, and I think we have some
Senator BIBLE. What you are directing your question to is the pro-

cedure followed on the Washington level.



88 PUBLIC LAND REVIEW

Mr. BARRY. That is correct, to point out to the committee that we
do not rubberstamp.

Senator BIBLE. You have got lawyers in two different offices sepa-
rated by a wall.
Mr. BARRY. That is true, and the fact of the matter is this.
Let's consider for a moment what the structure is. Suppose the

Secretary of the Interior gives instructions. He has decided.
Let's suppose that instead of delegating, he gives instructions to the

Director of the Bureau of Land Management that a certain parcel of
land shall be classified for some purpose that is inconsistent with an
application for entry. And suppose that the Director classifies it other-
wise, or classifies it in a manner which is not as instructed, and it
comes up to the Secretary on appeal.
The Secretary, all he does is review to determine whether the Di-

rector has done what he was delegated to do. Now in a similar sense
this is not really a judicial procedure. As I pointed out, and I think
perhaps a little didactically I went into the Constitution to get the
position of the Solicitor's Office, and the entire appeals process in the
Department of Interior is merely the way by which the senior officers
of a department review the manner in which delegated authority has
been executed by their subordinates.
If it turns out that I should have advised one of my subordinates

to decide a case in a certain way, and he mistook my advice and the
matter comes before me, of course, I will reverse it.
But as a matter of fact there are probably hundreds of decisions

with legal significance made every day in the Department of Interior,
and I could not possibly answer the questions, if I knew the answers
and could answer them say 1 minute per question, if they were sub-
mitted to me personally.
They are decided below, and this is an opportunity for me---
Senator SIMPSON. Decided below? Do you categorize them?
Mr. BARRY. Some place.
Senator SIMPSON. Take, for example, today. You have mentioned

some names. Tell me—I don't know who they are—tell me the names
of these gentlemen who are here, and their capacity, what their posi-
tion is.
Mr. BARRY. Mr. Ernest Horn is the Assistant Solicitor in charge

of the Branch of Appeals. He is the man who operates that Branch,
and whose staff reviews these cases that come up on appeal, and Mr.
Weinberg is the Deputy Solicitor of the Department of Interior. He
has delegated authority to sign these appeals.

Senator SIMPSON. To do what?
Mr. BARRY. To sign the appeals. Now let me point this out. It is

not in my statement. At this point perhaps a little bit of discussion
of what the structure is would be helpful.
You know, in spite of the fact that we have, say, two levels of ap-

peal in ordinary cases, the initial decision of the Land Office the
appeal to the Director and the appeal to the Secretary, in the Direc-
tor's Office, there must be several levels of his appeal, that is several
people who review it.
Eventually it is signed by either him or by the acting director. In

our office the decision comes up to Mr. Horn's office. It is assigned
to one of the lawyers in the office who works through the file and
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writes the decision. Mr. Horn then reviews it, puts his name on it.
indicates that it is OK, and forwards it up to either Mr. Weinberg
or to me for signature, and we review it.. .
So actually there are several levels in this thing, and it seems to me

that some of the delay has been occasioned by the fact that there ara
so many levels.
When I came to Washington in January 1961, a very, very diligent

Deputy Solicitor, a member of the last administration, was the Deputy.
Solicitor, and was handling the appeals, signing all the appeals de-
cisions. His office was literally a cluttered junkroom of files, huge
files, because these matters had gone through the Department and had
accumulated a good deal of paper. He was working through them
laboriously.

Senator GRUENING. What was his name?
Mr. BARRY. His name was Fritz, Edmund Fritz.
Now he was taking considerable pains to get these decisions out.

But I found out that while occasionally questions came up, that's
where he had to change the opinion that was referred to him by Mr.
Horn, not very often, and on certain cases it was perfectly obvious
that they wouldn't be changed.
Therefore we made some changes which I am going to detail later

about delegating to Mr. Hom's office the decision in certain matters
which did not have to wait then on the Deputy Solicitor's desk for
signature.
Now we are doing more of that all the time, and we feel that this is

going to lick the backlog eventually. It has brought us a faster
pace with an increased rate of appeals. We are disposing of them,
as I say, at 40 a month, and getting them at the rate now of about
35 a month, but I don't think that that is fast enough, and we hope
to show you that we intend to dispose of these faster.
Senator SIMPSON. Mr. Chairman, may I ask another question, be-

cause I am a bit confused.
When you were talking about this analysis of departmental deci-

sions, that stems from what, Mr. Barry, what type of cases are these?
Mr. BARRY. These cases are the cases where-
Senator SIMPSON. A classification matter?
Mr. BARRY. Well, they could be all types.
Senator SIMPSON. Could they be appeals from an examiner?
Mr. BARRY. No, because the appeals from the examiner go to theDirector, and then the Director's decision is the thing that is appealedto us, so that these are decisions, the decisions from which these ap-peals have been taken were decisions made by the Director of Geologi-cal Survey or the Director of the Bureau of Land Management.
Senator SimrsoN. Namely, wouldn't they be classification cases?
Mr. BARRY. No, about 30 percent are classification cases.
Senator SIMPSON. What are the others?
Mr. BARRY. The others are mineral contests, applications for enter-ing on public land for a small tract entry, or something, desert landentry, oil and gas lease cases. They constitute the bulk.
Senator SimpsoN. How much do they constitute, have you got that?Mr. BARRY. Yes. This analysis of appeals to the Secretary, yousee the types of cases.
Senator BIBLE. This is on page 2.
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Mr. BARRY. This is the type of cases involved. You will notice that

far and away the largest number are oil and gas lease applications,

and I am going to guess now, but I think this is right. Mr. Hom

can correct me that a large number of those are appeals on these non-

competitive sales, and I might even say that there are a few indi-

viduals which simply apply:, have their names in for a drawing and

who, if they don't prevail, simply appeal, and we just have our record

simply glutted.
These matters are matters that present legal questions sometimes as

to whether the person who wins in the drawing is actually eligible, and

so forth. So these matters are appealed.
Notice also that the homestead entries constitute 80 of the pending

cases. Desert land entries of course are in the nature of homestead

entries, and they are a substantial number of cases although they come

from areas where water problems intervene. Now in 1962 I have

added on this particular table a showing of the number of cases that

have been decided in the past year, and how they are broken down.
Senator BIBLE. Is this fairly representative, if you just take 1 year?

I mean, if you were to take a 5-year tabulation on this, would it come

out about the same way?
Mr. BARRY. I don't know that it has been done.
Senator BIBLE. That is classificationwise ?
Mr. BARRY. I think it would be quite easy to do it.
Senator BIBLE. I don't know that it is particularly necessary, but

I wondered if this was fairly representative of the type of cases.
Mr. BARRY. Let me put it this way. We are rather rigid as far as

priorities of appeals, as they arrive in the office, and they are taken

up as they arrive.
Now this is a sampling for a period of a year of the numbers and

the proportions of cases that come in. It might be, and sometimes

it is significant, and some years the Bureau of Land Management, for

some reason or other, has a greater—here we are. Here we have ap-

peals to the Secretary of Interior from decisions rendered by the

Director of the Bureau of Land Management from 1958 to 1963.
Senator BIBLE. I think it might be helpful to put that in the record.

MT. WEINBERG. It is already in the record.
Mr. BARRY. Let me just point out if it is in the record somewhere,

let me call your attention to some peculiar things about it.
In 1958 the total mineral cases were 243, but in 1959 it was 926.

Now I can't account for that. These are the number of cases that

are appealed.
Mr. WOLF. What page are you reading from, Mr. Barry?
Mr. BARRY. Page 13.
Senator BIBLE. I don't think this has been put in the record yet.

This is a table I think which Mr. Wolf has shown me which appar-

ently Mr. Landstrom is going to introduce in the record at a later date.

Mr. BARRY. Let me point out what might be a little problem here.

The table is marked "Page 13" and entitled "Appeals to the Secretary

of the Interior From Decisions Rendered by the Director, Bureau of

Land Management."
The fourth item on that table is "small tract." For fiscal year 1958

there were 26 cases appealed to the Secretary from the Director in-

volving small tract entry applications. In the following year, 1959,
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there were 117. In 1960 there were 68. In 1961 there were 265. In
1962 there were 348, and in fiscal 1963 there were 77.
Now those figures are so disparate from one year to another that of

course you wonder why the change existed. You remember that in
1961 Secretary of the Interior Udall had a public lands moratorium
because it developed that there were a number of speculators that
started offices out in various cities in the West, and were advertising
in the papers that they could get you public land, if you would send
them $1, $10 or something like that, and they would make these appli-
cations and appeal them all and there were a tremendous number of
these things that simply glutted the Bureau of Land Management,
and also the Appeals Branch, and we are gradually working through
that pile of work.
The moratorium is now ended, and the lands are now opened, that

is to say they are available now for small tract entry, for classification
for small tracts, and you will notice that the figures are coming down
to manageable proportions by 1963. But oil and gas ran in 1958, 

i171,675 n 1955. This might be simply evidence of increasing activity.
Now, you know that the procedure by which noncompetitive leases

are given is to have everyone submit a bid, and they are put in a hat
as it were, and a drawing is had, and a lot of people simply offer in all
cases—and there are some people now who are speculating in this area.
They get a lease. They don't intend to develop it, but they know that
there were some really sound—I mean people that wanted to develop
the land who were anxious to get it, and then they sell their reference
that they got by virtue of the drawing.
Of course if they don't get it, they also appeal it. It only costs $5,

so they file an appeal, and tie up the process a little further.
Now of course we are considering these substantive changes that

would be required in the law, to prevent this kind of a glutting of the
record.
Senator BIBLE. You might proceed with your statement. I apolo-

gize for diverting you off to your tables, Mr. Barry. I think you were
on page 10.
Mr. BARRY. The bill provides that the Board shall be bound by

regulations prescribed by the Secretary. It should be noted that
these regulations would, except in cases under the proviso in section
8. have prospective effect only. The result in such cases would be that
the regulation would be promulgated after the public's ownership of
the lands had been disposed of by the Board2 or after all administra-
tive relief had been exhausted. In effect this would be taking great
pains to be certain that the barn door was not locked until after the
horse had been removed. Moreover, in a case where a decision turns
on a question of administrative judgment, the prescription of regula-
tions can provide no remedy for the future. The errors in judgment
of the subordinates of the Secretary of the Interior could not be cor-
rected. A regulation, however judiciously drawn, is not a satisfactory
substitute for judgment.
In candor, it must be admitted that the system of appeals in the

Department of the Interior is not perfect. We have a substantial
backlog. The backlog results in long delays from the time an appeal
is taken until a decision is finally rendered. This is as much a matter
of concern to us as it is to the committee, and we have taken steps
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and are taking steps to keep pace with the numbers of cases being
filed and at the same time to reduce the backlog to manageable pro-
portions.
In the past year, several steps have been taken which we believe

will effectively reduce the backlog of appeals and the time required
for acting on a case. These steps include the following:
I think before I start on that, these are in addition to what Mr.

Carver described yesterday that he was doing with the classification
cases, so you can figure that 25 to 30 percent of the cases, if the
regulations that are now proposed by him are adopted, will not come
through our offices at all.
(1) The separation of appeals turning on questions of law and

appeals turning on questions of policy and discretion with a clear
division of work between the Solicitor's Office and the Assistant
Secretary's Office on cases in the respective categories. This has
saved the time of attorneys who formerly drafted decisions in non-
legal cases and eliminated delays inherent in transmitting cases back
and forth between two offices.
May I digress a moment to describe what that process was. All

appeals originally were lodged with the Secretary, and all authority
was lodged with the Solicitor. But obviously a lot of these decisions
are not legal decisions at all. They are administrative decisions.
Consequently the reguation was amended.
The delegation was transferred as to these discretionary cases to

the Assistant Secretary, and he assigned the decision. But the Solici-
tor's Office continued to do the work.
If an appeal arrived in the Solicitor's Office, it would be referred

to the Assistant Secretary for land management. The Assistant Sec-
retary's staff would indicate whether the decision below was to be
affirmed or reversed, and since it was a discretionary matter, it was
sent back to us, and we would write an opinion carrying out the in-
structions that were given to us by the Assistant Secretary's Office.

Now notice the extra step that was in 'there and has been there
until these regulations, if they are adopted by Assistant Secretary
Carver, become the regulations of the Department. Not only will they
not come to our office, but the decisions will finally be made up there
in his office, and they will be made on the basis of being automatically
made.
Senator SIMPSON. This hasn't been done.
Mr. BARRY. It hasn't been, but remember we mentioned that it had

been published in the Federal Register.
Senator SIMPSON. Do you anticipate it will free the time of at-

torneys under that situation?
Mr. BARRY. Yes. Unfortunately it takes care of appeals lodged

after the regulations becomes effective, and it will not take care of
backlogs. But we will, of course, tangle with the backlog and do the
best we can to get it disposed of as soon as possible, and perhaps de-
vise expedited procedures within the regulations under which those
appeals were filed, to dispose of them.
At the present time we have attempted to get to the backlog by

sending them up, we send them up to Mr. Carver's office, and his
people then write a letter directly to the appellant, if they are going to
be affirmed.
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Senator SIMPSON. They get one too if they are not affirmed, don't
they?
Mr. BARRY. They get one if they are not affirmed. We can't re-

verse them all, sir.
(2) The adoption of the practice of a more limited review of cases

presented on appeal. In past years it was the practice to review an
entire case file to determine whether any errors had been committed in
the earlier proceedings in the case, even though no such error was as-
signed by the appellant.

This was the practice when I became Solicitor, and there was con-
siderable resistance to our not searching the record for error.
It was asserted that these people don't have attorneys, but the

public business has got to go on, and we were getting a rather formi-
dable backlog, and thought we ought to take drastic steps to cure it.
Now, for most cases, review is limited to a consideration of the

points raised by the appellant. Of course, this does not mean that our
eyes are closed to patent errors in the decision appealed from merely
because the appellant does not call our attention to them. It does
mean that a case record is not searched for possible errors which is not
.apparent.
(3) The adoption of the practice of writing more memorandum-

type decisions. This means that in cases which do not present novel
questions of law or fact but are governed by well-established prece-
dents, brief summary decisions will be written rather than full expo-
sitions which largely repeat what has been said in earlier decisims.
(4) The addition of two attorneys and the probable addition of a,

third attorney to the staff of the Branch of Land Appeals in the Solici-
tor's office, which has the responsibility of handling appeals to the
Secretary. This will increase the staff of the Branch from five at-
torneys a year ago to eight. Additional personnel has also been de-
tailed to the staff of the Assistant Secretary to work on appeals.
Let me add there it is one thing to get money from the Appropri-

ations Committee, and we have no complaint. They have given us all
the money we could use, but the limitation on our getting money to
use is to get able lawyers who are willing to become appeal reviewing
lawyers. This is the most routine sort of work2 and we have a most
interesting department and lots of very, very interesting legal jobs
involving offshore oil and reclamation projects, and these young fel-
lows like to get into that sort of thing.
Now the old lawyers have got to have a higher grade than we can

a,fford2 and the younger lawyers are interested—who are interested in
this kind of work are very, very hard to find. We have had quite a
problem with recruiting.
(5) The delegation to the Assistant Solicitor, Branch of Land

Appeals, of authority to sign decisions that otherwise would have to
be signed by the Solicitor or Deputy Solicitor.
Senator BIBLE. Who is that personally?
Mr. BARRY. This is Mr. Horn.
Senator BIBLE. This is Mr. Horn?
MT. BARRY. That is correct.
Senator BIBLE. That is as I understood it.
Mr. BARRY. This authority is not exercised in the most important

precedent-making cases but is exercised in those cases which present

97-972 0-63—pt. 1 7
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routine qeustions or matters not deemed to be of the highest im-
portance.
Let me give you an example. Sometimes you have a bunch of cases

in the office all involving precisely the same point, and that point will
be a matter for considerable debate by me, and actually by members
of the Secretariat like the Secretary himself and Mr. Carver and
others.

Finally, the decision will be arrived at. Now, the decision in a
particular case may be signed by me or Mr. Weinberg or even by Mr.
Udall, and all the other ones are sort of backed up behind the dam,
and they will just flood out.
They are all governed by the same principle, and then in a situation

like that, of course, the Assistant Secretary will sign the decisions and
that will dispose of it, and that is the Assistant Solicitor.
A major proposal which has been initiated but not yet adopted has

been described by Assistant Secretary Carver. I refer to the proposed
changes in the department's regulations to eliminate the handling of
land classification cases from the appeals system entirely.
I know that there will be some who will deplore any curtailment in

the review of cases and in the writing of decisions.
Senator BIBLE. Who would that be?
Mr. BARRY. Well, I will answer it by responding to a question asked

by Senator Simpson yesterday, and that was to be asked of me today,
as to whether an appeal should be lodged directly from the hearing
examiner to the district court in the area. You asked the question.
Now the matter really has never been proposed so far as I know

formally, so that the Department has placed a position on it.
I would assume that if we were to adopt regulations that had that

effect and published them as rulemaking to give people an opportunity
to comment, that the people who do business with us, that is the lawyers
and their litigants and the people who apply for oil leases and so
forth—well, they would not be involved, but anyway the ones that
are involved in this kind of work—would protest that we were taking
away from them a discretionary level that they would lose access to.
Now understand if a case goes to the courts from the Department,

the appellant has got to have an awfully good case in the law, on the
facts.
Senator SIMPSON. That is the point. Our distinguished chairman

pointed that out yesterday, this delay. What I am saying is that an
appeal to the district court in which the land don't mean the
county court, although I would try that one, but I mean the Federal
district court, not necessarily the circuit court of appeals but the
Federal district court in which the land lies would be a sensible,
logical procedure from -a hearing fully blown and fully developed,
with the record fully made, and with briefs by both counsel for the
Government and counsel for the appellant—I am talking now in a case
of defeat, I would not appeal it the other way—and that it should go
to the Federal court in the district in which the land lies.

It would expedite this thing so materially and cut out these others.
You might have a few protests, but I think the very fact that it would
be a few, it would be the exception that proves the rule. I think all
of the organizations out west have advocated this thing for a number
of years. I have seen resolutions to that effect.



PUBLIC LAND REVIEW 95
Mr. BARRY. First of all, before we discuss it, I would like to have

the record show that I am speaking for myself. This is my only
action. We haven't discussed it in the Department.
This would be a major modification. It wasn't included in our prep-

aration on this bill or discussed. But I would like to say in this regard
that the discretion that is exercised in the determination by the hear-
ing examiner would not be disturbed by the court. If there is any
discretionary authority by the Department when the case gets to court,that is cut off.
The court is not going to substitute its discretionary decision forthe decision of the department. And a lot of these litigants still havea discretionary point to make to the Secretary.
Senator SIMPSON. It is too expensive to get them filed.
Mr. BARRY. We are going to get it I hope and 
Senator SIMPSON. I don't want to belabor this thing too much, but

I have gone to these hearings and there have been as many as 30 or
35 Government employees there, 2 and 3 weeks of hearings, held wait-
ing to testify, and the Government attorney there and all these other
experts, and the landowners put on their testimony, and by the time
you get a record from all those witnesses that the Government putson, and Lord, they would duplicate their evidence as much as we do,and more, and the upshot of it is that the cost of ale transcript itselfis prohibitive.
Those old cattlemen and farmers and landowners out in that coun-try, out in my country at least, can't go to this expensive constantstep up to the director, and then to the Secretary, then to the circuit

court. It is a prohibitive thing financially, and I think you must
recognize that, too. You have probably had that experience.
Mr. BARRY. I have had a lot of experience with that. The admin-

istration of the law can become so expensive.
But I really believe that the advantages of administration over

the courts, when your life is in jeopardy or when anything really
important is in jeopardy, you want to be sure you can go to a court
when you are through with the administrative process.
If there is any possibility of getting it, you can get it cheaper in

the administrative than in the courts, without a limit as to the rules
on introduction of evidence.
At the time the case is in the Secretary's office, while the director

of the Bureau of Land Management can't submit any evidence, our
files are open, and if the litigant wants to say "look, this land issuitable for the entry, we ask to have made, because of these facts
that we did not present below," we remand the case to ascertain the
truth of those facts.
Senator SIMPSON. I think we are talking about two different things.

There are two avenues here.
Mr. BARRY. That is right.
Senator SIMPSON. And. I think that is what is confusing about it.
Mr. BARRY. Well, I am saying only that the discretionary level

would be cut off there. I am only saying I think there would be a
lot of objection. I think that that in itself is not enough to condemn
it, but some of the objections would be worthwhile.
Senator SIMPSON. The one I am talking about, the hearing examiner

makes his decision, and I want that decision appealable, not to the
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rubber stamp next door and the one above that, but to the Federal
court in the district in which the land lies, and concluded there.
Senator BIBLE. This is the point that the Senator made very force-

fully yesterday. I recognize that within the framework of the testi-
mony that is elicited by the introduction of the present bill which
I am very proud to be a cosponsor of, that quite possibly the Depart-
ment does not have a position on that.
But I think about all we are saying here, and I certainly join with

my good friend from Wyoming and my friend from Alaska, there
must be some way of making this administrative review procedure
simpler and faster.
I. mean it seems to me that is about all we are saying, that we are

trying to drive at. There must be some way to get away from these
constant delays at one echelon of the administration procedure to
another. Somewhere this can be short-circuited without doing dis-
service to the concept that you advance.
Mr. BARRY. Let me say this—yesterday in Mr. Carver's statement

he said there is one sort of letter that he hates to write and to sign,
and he described it as one that deprives a litigant of a possibly meri-
torious consideration, consideration of what may be a mertitorious
ground for appeal because he has failed to comply with the rules.
This of course is a bad situation, but it is one that we face in the

courts if we missed the boat, and I don't want to be callous about it.
or anything, but you have to have rules on appeal.
But the kind of letter that I hate to write, and I have written

it to each of you I remember very well in which I explained to you
that we had not reached Mr. Smith's case, and that we can't estimate
when we will reach it, that we have a large backlog of appeals, and
it may be several months before we reach it.
This is what I don't like, and I have not liked it since I came to the

office, and indeed when it was announced in the papers that I had been
nominated by the President to be Solicitor of Interior, I immediately
got a large volume of mail from lawyers all over the country, stating
that we had to do something about the delays in the appeals process
in the Department of the Interior, and I assure you that I have been
very interested in that problem, and have been doing what I can to
reform it.

All the things I have told you about we have done in the last 2
years. This does not minimize the efforts and the plans that were
made by the previous administration. I don't want to suggest that
they were not concerned, because they were.
The appeal backlog developed in the last few years in the last ad-

ministration, and suddenly it became too great for the personnel that
we had, and we could not get people to take care of it.
Senator BIBLE. Why don't you finish your statement.
Mr. BARRY. But we must face the fact that funds for handling ap-

peals work are not unlimited. I believe that within the limits of
appropriations afforded to us to do the work, we will be able to
reduce substantially within a reasonable length of time the backlog
of appeals that has accumulated during the past few years. I believe
that we can do this with full consideration of the cases presented by
appellants and with little sacrifice of quality in the process.
Senator BIBLE. I appreciate your statement a great deal. I recog-

nize, as I said earlier, that possibly you are not prepared to respond
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to the question that was asked by the Senator from Wyoming, but I
don't think we have an answer in there at the present time as to why
it is impossible to take an appeal out in the field after a hearing, from
the hearing examiner and the director of land office in that particular
State. Why can't you take that directly from that position to the
Federal court in the district involved?
Mr. BARRY. Don't let the record show that I said that it was im-

possible. I think it is possible that that could be prescribed by law.
I am wondering whether if such a law—what our position in the

Department would be, and what we would advise. And when I say
that, I mean we are here in the Department with the same concern
that the committee has to do something about the problem that we
have got, with reference to the particular bill that is before the com-
mittee, and the problems that it would raise.
If that bill were introduced, it might be that the Department would

take the position, and I might on consideration agree with them fully,
that such a bill should be enacted.
But it isn't the thing that has been before the Department, and it

has been suggested—a lot of suggestions have been made, particularly
in response to the material that you put in the record yesterday,
Senator, the material from the Rocky Mountains Oil & Gas Co.
Now they had a provision there that deserves exploration it seems
to me, that when an appeal is lodged, if it isn't decided by a certain
time, it may be deemed denied, and the litigant may go to court,
which gives the opportunity both for the discretionary review, such
as it might be, and it also saves the litigant the dangers of long delay,
of a number of years, before the administrative process is exhausted.
Senator BIBLE. Let me just go step by step over a typical land case

and do it rather quickly.
I am a land applicant, and we have a hearing before the hearing

examiner. This is really more or less the actual trial court. This is
the full-blown case. This is where both sides put in their case, and
the hearing examiner makes a decision adverse to me as the applicant.
And where do I go today? I go then to the land officer in charge

of the district in the State where I am located, is that true?
Mr. BARRY. He would make the decision, the initial decision.
Senator SIMPSON. Now we are talking at cross purposes again.

Excuse me, Mr. Chairman, sir.
Senator BIBLE. Interrupt any time.
Senator SIMPSON. I think the chairman is putting a case here that

is in line with what I want to see him develop. And then I think
you threw him off when you said that the director makes the initial
decision.
Are you talking about an examiner's case where the thing was heard

before an examiner? That is what I thought that the chairman was
talking about.
Mr. BARRY. Quickly let's see the category we will get it into.
Senator BIBLE. Why don't you go step by step.
Mr. BARRY. We have three types of cases really. We have the

grazing cases. A decision is made by a fieldman, and an appeal to
a hearing examiner. That is the full-blown hearing, I take it, that
Senator Simpson referred to.
Senator BIBLE. I think so, the hearing examiner. Where do you

go from the hearing examiner?
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Mr. BARRY. Now, then, from the hearing examiner you go to the
State director.
Senator BIBLE. Correct.
Mr. BARRY. The director of the bureau. Now that is the second

appeal.
Senator SIMPSON. Wait a minute, let's get this straight. The di-

rector of the bureau in the State in which the land lies, is it not?
Mr. BARRY. No; the Director of the Bureau of Land Management.
Senator SIMPSON. Well, that isn't so. We are not talking about

the same case at all. It goes to the State director where a decision
is made.
Mr. BARRY. All I know about Bureau of Land Management Mr.

Landstrom has told me.
Senator SIMPSON. No; I want to retract that. I am wrong. It is

not so. It does go.
Mr. BARRY. It goes to the Director from the hearing examiner. Now

that is the second appeal. The first appeal was to the hearing ex-
aminer, and it is called an appeal in the statute. The second appeal
is to the Director of the Bureau of Land Management. The third
appeal is to the Secretary.
Senator SIMPSON. And where is the fourth?
Mr. BARRY. The fourth is to the courts.
Senator BIBLE. This is three steps then to get ready for the court.
Mr. BARRY. That is right.
Senator BIBLE. All right. Now, this is the grazing type of case.
Mr. BARRY. That is the grazing type of case. Now the nongrazing

cases fall into two categories.
Senator SIMPSON. May I interrupt you here, because I do want

to get some expression here, because this committee is trying to work
out something that will obviate the necessity for delay in time and
expense.
Here is your decision made with respect to, we will say, a curtail-

ment of the grazing privilege in the district. That has had full con-
sideration by the Department, and it is on the local level.
Then a hearing is held on that before a designated examiner. Now

that hearing is a full-blown hearing with exhibits, because all the
things are there. They are not here in Washington. They are there
on the ground.
Mr. BARRY. That is right.
Senator SIMPSON. As soon as that is over, and it may last 1, 2, 3

weeks—we had one that went for something like 9 months, one hear-
ing, not constantly, but it was postponed for convenience to get every-
thing before it.
Now why not that—why not have that thing appealed from that

full-blown hearing from a decision of the examiner to the Federal
court in the district in which the land lies, in order to expedite this
matter of getting an early decision?
Mr. BARRY. Senator, Jean only say that you are very persuasive, the

way you put the question, but I don't think I am really authorized to
answer that it should be or that any such amendment should be made,
because this involves an area that is not mine in the Department.
Senator SIMPSON. Whose would it be?
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Mr. BARRY. In the Bureau of Land Management the Assistant Sec-
retary for Land Management, the Secretary of the Interior. The only
question that is really a legal question there is 
Senator SIMPSON. You are Solicitor for all of those, aren't you?
Mr. BARRY. That is correct. All I can do is tell them what the legal

result is.
Senator SimPsoN. I don't want to antagonize you. I want you on

my side. I wish you would get in here and help us with it.
Mr. BARRY. You are not antagonizing me. I certainly don't feel

any hostility at all. I mean my reaction is only this—that I feel that
the question is really the question that was asked a few minutes ago,
and that I can't answer without more discussion in the Department.
Senator SIMPSON. Let me give an example which I think points it

up, as I did yesterday perhaps with Mr. Carver.
I would like to have just an expression from you as to what you

think would have happened in a similar case had it gone to a court
instead of going to the Department, and got the rubberstamp approval
that I have seen it get.
Here is a case of one of your landowners who has a Taylor grazing

lease. He had it for years. He uses it in connection with his business.
Along comes another Federal agency—namely, the interstate road

or highway program—and they cut him off, and as a result of cutting
him off, dividing his commensurate land, his parent land from the
Taylor grazing land, the Department, the Bureau of Land Manage-
ment gives the land to another applicant, because he is cut off by this
Government agency which condemned that land that made him be
cut off, and gave it to another that did not use it in connection with
business, but used it in connection with pleasure.
Now, do you think that for one minute a Federal court would have

sustained itself from—to make such a decision as that, as compared to
the decision that was approved all the way up to the Secretary of
the Interior, and from which no appeal could be taken because the
landowner was too poor to make it?
Mr. BARRY. I don't know. Of course, on the basis of the com-

plete record, keeping in mind the Secretary's authority under the
Taylor Grazing Act, and what the right the cattleman has got to a
grazing permit, which is a right that is terminable in the discretion of
the Secretary, it seems to me that if it went to court with an exercise
by the Secretary of his discretion to terminate that right, that the court
would not disturb the decision.
Senator SIMPSON. You circumvent me again. You have gone up to

the Secretary, and I want to stay with the hearing examiner.
Mr. BARRY. The hearing examiner's decision is the decision of the

Department, certainly.
Now, in the Department has been lodged, and by delegation to the

hearing examiner, has been lodged the authority of the Secretary, so
it is the decision of the Secretary.
Senator SIMPSON. All right.
Mr. BARRY. Now if you took it on appeal to the courts immediately,

and this is a discretionary matter, as a matter of law in my opinion the
courts would say "we are not going to disturb the Secretary's exercise
of discretion."
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Senator SIMPSON. I don't believe that at all. On the record he
would have to.
Mr. BARRY. It wasn't appealed, so we can't test it.
Senator SIMPSON. Well 
Senator BIBLE. We are simply probing for an answer to actually be

of assistance to you and to your Department, because it does seem to
me, in repetition, that this is a cumbersome procedure, and somewhere
along the way there must be the mind of man that can conceive a sim-
pler, more direct, and equally effective method of disposing of these
problems, Mr. Barry.
I am not prepared right now to say that I know the answer. That is

why we are having these hearings.
Mr. BARRY. May I suggest one thing—a suggestion has been made

that the committee might be willing to consider—I don't know what
the position of the Department would be on it, because it hasn't been
fully explored in the Department; but notice that we have three levels
of appeal in grazing cases. Now that seems like an awful lot of ap-
peals. We have two levels of appeal in contest cases, in all nongrazing
cases. That seems like an awful lot of appeals.
People come to the Director of Bureau of Land Management from

Alaska with an appeal, and then after they get their decision, if they
want to appeal it further to the Secretary, they come to Washington
from Alaska again. Isn't one trip from Alaska enough?

Senator GRUFNING. It is very Costly.
Mr. BARRY. Indeed it is, and we have discussed in the Department,

and it represents rather serious dislocations, as though one were .actu-
ally performing an operation on a human body and exchanging a
couple of organs from one position to another to change something
like this, but one of these levels of appeal might be cut out, and it
would be proper it seems to me, because we should discuss this with
the people that are interested among the public, and they will come
before this committee to consider it.
Senator BIBLE. Mr. Solicitor, I don't want to do disservice to the

record, and I think maybe I am guilty of having done that.
You described the levels of appeal in a grazing case, and yov were

going to tell us about the appellate procedures in two other types of
cases, and I don't know that you completed that.
Mr. BARRY. No, I hadn't. In nongrazing cases—incidentally, this

is all set out in our report—there are two categories. There are the
contest cases for which an Administrative Procedure Act type hearing
is required. These are mining contests.
They might be filed by another Government agency like the Forest

Service. These are disputes between perhaps two mining claimants
over a parcel of land.
These are disputes between two claimants for the same tract of land.

Perhaps there is an argument on a preference for a small tract entry.
Contiguity is one of the requirements for preference, and there

might be some claim that two people are contiguous to the land that
is offered. These cases all get, whether they are contest cases or non-
contest cases, they all get the two levels of appeal.
The largest number of nongrazing—are the noncontest cases. These

are cases where someone sees a parcel of land and he wants it, and so
he makes an application and, as Mr. Carver described it yesterday, the
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present theory is that the one application covers both an application
for entry and an application for classification of the lands. He pro-
poses to separate those two categories in this new procedure that he
has adopted..
On the question of classification, if his resolutions are adopted, that

will be the decision of the Department, and it will become automati-
cally the decision of the Department, unless it is reversed within a
specified time or said period within the regulations.
The other type of case, that is the nonclassification case, is now

appealed to the Director of the Bureau, if it is adverse to the wishes
of the applicant. This may turn on a question of law.
After the decision of the Director, assuming that that is a.reversal,

and of course it isn't always—in 14 percent of the cases they reverse,
it isn't always an affirmance of the decision below—in about 14 percent
of the cases they revierse the field decision; the case comes up to the
Secretary of the Interior on appeal, and is considered in the Office of
the Solicitor. It may be a classification case.
Under the present procedure, not the one that Mr. Carver has pro-

posed to adopt, I have already described the process by which it goes
to Mr. Carver's office, comes back, we write a decision, and if it is a
legal question we decide the legal question. These are of greater or
lesser significance, of greater or lesser difficulty.
The ones that are of little difficulty and are well settled by precedence

established we propose to have decided without going through the
several levels of stages that occur in every appeal, and we have them
signed by Mr. Horn himself.
On the ones that require the decision of the Solicitor or the Deputy

Solicitor or the Secretary himself, they are brought up and a proposed
decision is written.
Now in many of those we don't use the rubber stamp. I think this

describes pretty well what all the processes of appeal are in the
Department.

Senator BIBLE. Thank you very much, Mr. Barry.
Senator Gruening ?
Senator GRUENING. Mr. Barry, of course we don't have the Taylor

Grazing Act in Alaska. Our concern is largely with the homestead-
ers. At least that is where the greatest amount of protests have
arisen.
Now in 1963 you reversed 29 cases. Could you say offhand whether

any of those were homesteading cases? You ?nay not have this in-
formation. What I want to bring out is What were the circumstances
which caused you to reverse a typical case?
Mr. BARRY. I don't recall now. May I ask Mr. Horn if he can

answer that question?
Mr. Hom. The homestead cases might involve a number of a differ-

ent variety of cases. You might have a case where the homestead has
been contested on the ground that the entryrnan did not meet the
cultivation requirement, or did not establish residence or did not
otherwise comply with the homestead law.
If we found on the appeal to the Secretary, we believed that the

Bureau's decision was erroneous, then we would reverse it.
Our category of "homestead" would include any kind of a homestead

case, and would cover any facet of the homestead law that might be
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applicable to that case. We don't have a breakdown as to these spe-
cific types of errors upon which we might have reversed the Director.
Senator GRUENING. The largest part of our complaints comes from

people who apparently have complied with the law and the regula-
tions as they were informed they were, and then somehow out of the
blue comes a decision which cancels all that, and tells them they did it
wrong, and they should do it differently. Are you familiar with any
of those cases, from your memory?
Mr. Hom. Yes, I am.
Senator GRUENING. Can you give us a little elucidation of how these

are decided. Of course, I can't remember them all, but they fre-
quently seem to hold manifest injustices where people have apparently
complied, the Bureau has changed its mind, the regulation has been
changed, the conditions have been changed, and the people are just
out.

Senator SIMPSON. Will the Senator yield for a question?
Senator GRUENING. Yes, indeed.
Senator SINIPSON. Isn't it true we have had cases from your State

in which we have had to bring bills for relief for the people who have
had some injustice done them as a result?
Senator GRUENING. Precisely, and it is not always easy to get those

through. In the case of two or three it has taken us 3 or 4 years
to get one injustice rectified.

Senator SIMPSON. I thank the Senator.
Mr. Hom. I think our reasoning in those cases is simply this—we

recognize it is an extremely difficult situation as far as the home-
steader is concerned. It is always very hard on any citizen who deals
with the Government and is given advice which he follows, and then
finds out that the advice was erroneous.
However, while the problem in Alaska might have been very pointed

in the case of the homesteaders, this question that you raise seems to
me is not restricted to Alaska or to the Department—the Depart-
ment of Interior. It is a governmentwide question.
What happens when any Federal agency, through an employee,

gives erroneous advice to a citizen? Now from the standpoint of
the agency, the agency is torn between you might say sympathy for
the person who was misled, and at the same time the duty laid upon
the agency to administer the law as it conceives it.
Now if the homestead law requires cultivation during the second,

third and each succeeding year, if it requires establishment of a resi-
dence within 6 months or 1 year, or it requires that the entryman have
a habitable house at the time he submits final proof, and there seems
to be no basis in the record for finding that he has met those require-
ments, then our viewpoint has been in the past that we could not
possibly dispose of that land in contravention of the statute.
I think that that is a principle that you will find of course in

many court decisions. I believe the U.S. Supreme Court many years
ago held in a case involving a right-of-way grant by the Department
of Interior, Utah Power and Light Company case [243 U.S. 389
(1917)], that although some local official in the Department had made
an. error in advising, I think in actually granting a right-of-way to a
utility to either build some transmission lines to maintain a power
station, that this action was erroneous, the right-of-way was invalid,
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and I believe that in more recent years in connection with some Fed-
eral Crop Insurance Corporation case, Federal Crop Insurance Corp.
v. Merrill [332 U.S. 380 (1947)], held to the same effect.
As I say, I don't think it is a problem confined to Interior. It

seems to me it is a governmentwide problem. I could certainly love
to have an official of the Internal Revenue tell me I didn't have
to pay any income tax. I hardly think that would relieve me of the
tax if his advice proved to be erroneous.

Senator GRUENING. Maybe this is a question that should not be
addressed to the Solicitor's Office, but to the officials of BLM : How
much room is there for discretionary and compassionate attitude in
some of these cases?
The impression widely obtains in Alaska, and this is not only true

of the Bureau of Land Management, it is true of almost every Federal
agency, that Government officials are enemies of the people. Instead
of trying to help them, they are there to impose every possible obstacle,
to find flaws in everything they do.
Instead of assisting them, there is a constant struggle. Now is that

necessary? It seems to me that if we want to strengthen the faith of
the people in our Government which it is certainly desirable to do,
we should have a different attitude.
I would extend that to other agencies to take the curse off BLM.

It has been felt about other agencies up there, too.
I think maybe that is an administrative matter and it is a question

of attitude. But we sometimes feel that Government officials in
Alaska take the same position that they are supposed to be taking in a
police state. People don't like it, and I can understand they don't,
and I don't like it.
Mr. BARRY. Senator, may I comment on that question? You know

I am not a career officer of the Government. I came from a State,
from the State of Arizona. In my State I have heard the same kind
of criticism.
I don't know what way we have in Government or in any other

kind of organization of getting people to do the administrative work
and never commit an error. Usually an error can be quite drastic.
I know that if the President has withdrawn land for an Indian

reservation or for a reclamation purpose or for some other particular
purpose of the Government, or perhaps if land has already been dis-
posed of by the Government, but some lazy or perhaps inattentive or
perhaps merely overburdened individual in the Government fails to
make the necessary entry in the tract book, and a prospective home-
steader presents himself, and he is advised that the land is open, he
goes to great expense, and then it develops that the land is already
taken by somebody else, that it is reserved for a particular purpose and
it is not available, that a grievous harm is done.
Now I think in those situations that there is a court of appeal, just

like the power of pardon that the President has, by virtue of the Con-
stitution, and that a Governor of a State has. And this appeal is
cumbersome too. It takes a little time to get things through Congress,
as Senator Gruening has just stated.
I just call attention to the fact that, Senator, you presented a report

[No. 125] validating the homestead entry of Leo F. Reeves in which
you mention the following language, and I think this is the only answer
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that we can give to this very serious problem which is natural in any
big organization:
The Department cannot change existing law, but the Congress can. To amend

the Homestead Act would involve departures not deemed advisable. Therefore
the committee has set out a course based upon reason and equity.

And in a particular case a pardon is sought.
Senator SIMPSON. Will the Senator yield?
Senator GRITENING. Yes.
Senator SIMPSON. Mr. Barry, I am not quite in accord with the

thought that there is any lack of ability to remedy some of these
situations.
I think the analogy lies between civil responsibility and civil lia-

bility. You make a mistake upon which I rely, I can sue you and
recover, if you are answerable.
In the Government I think so, too, and I think probably it lies in this

too strict adherence to the letter of the law, when I think you have not
only the responsibility, but I am sure that you have the elasticity to
make proper decisions, and I think that the analogy carried between
the civil and the Federal and the people see that in these cases that we
pull up to point of these inequities that bring the difficulty to the
Department.
I think the departments have not only the responsibility but the

elasticity to make decisions, rather than to conform to the letter of the
law.
Mr. BARRY. That was not, I don't think, a suggestion, but it was

mentioned as a possible solution by Mr. Carver yesterday.
Well, who would respond? If the United States would respond in

a tort liability, I rather think you would have difficulty in-
Senator SIMPSON. They don't have to respond, as you know.
Mr. BARRY. Well, a bill might be passed whereby consent was

granted by the United States to be sued, just as it is in the Federal
Tort Claims Act. Make it a tort. If Congress would do this, why
that would be the Government responding.
I think it would be useless really, from what I understand at least of

homesteading in Alaska, as I understand it, where it takes about
$25,000 of investment to prove up on a homestead in Alaska.

Senator GRUENING. A lot of money.
Mr. BARRY. Most Government employees that make these kinds of

mistakes don't make the kind of money that would 
Senator SimpsoN. The Department could make a directive, publish

it in the Federal Register, it becomes the same as the law, and that is
something that they want to do.
It may be anathema against the people on whom it is inflicted. Yet

they don't take the responsibility of curing an error in the most patent
inequitable case like the ones we are talking about in Alaska.
I think that the elasticity is there as well as the responsibility, and it

could be done by the departments, and I think it is that narrow adher-
ence to the letter of the law that doesn't give the equity where it belongs,

t ithat doesn' place the equitable load upon the person that puts you n
disrepute, puts our departments in disrepute with the Government or
with the people, and I think it is that type of thing this committee is
trying to remedy.
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I don't think we are going to do it by insisting upon just a strict
adherence to the letter of the law, when you have got the power in the
Department with your direction t4; do what is necessary.
Mr. BARRY. There is elasticity; I am all in favor of exercising it.
Senator GRUENING. Have you ever tried it? I would bet it would

go down without a murmur.
Mr. BARRY. Well, now, we can't do it in all cases. Mind you, what

if A makes an application for a homestead and B already has prior
rights? We can't say that because A was misled that we will take it
away from B.
Senator GRUENING. I know that.
Mr. BARRY. And if the land has been set aside for the Indians, we

can't simply say because the homesteader came in and was ill-advised
in the Bureau office or in the land office somewhere, that the Indians'
rights are to be sacrificed.
Sometimes perhaps if the elasticity appears in a particular fact sit-

uation, if the discretion, a discretionary act is possible, I assure the \
Senator we are most anxious to find it and to exercise whatever elas-
ticity there may be.
But it is small comfort to the homesteader who spent $25,000 to

develop a project or a home in Alaska, to find out that it is on an
Indian reservation, and that nobody has authority to give it to him.
It belongs to the Indians.
We will say, "We are sorry; we can't be elastic in this case," and he

says, "Why you never are," and so on. And of course he is right, and
we can't give it to him.
Senator BIBLE. Further questions, Senator Gruening ?
Senator GRUENING. No.
Senator BIBLE. Senator Simpson?
Senator SIMPSON. No.
Senator BIBLE. I would like to make a part of the record a letter

which I have received from John Marvel, a member of the Public
Lands Coordinating Committee, making suggestions very similar to
the suggestions that were made actually by the National Cattlemen's
Association yesterday.
(The letter referred to follows:)

BATTLE MOUNTAIN, NEV., May 2, 1963.
Hon. ALAN BIBLE,
U.S. Senate,
Senate Office Building,
Washington, D.C. (
DEAR ALAN: Understanding that immediate action will be taken on S. 758,

I shall present the recommendation passed unanimously on this particular bill
by the Public Lands Coordinating Committee. We are respectfully requesting
that you consider field hearings because of the importance of appeals boards to
the many various public land users. Everyone is completely in accord that any
improvement upon the present appeals system is definitely a step in the right
direction.
I will be gratified if you will examine the merits of establishing an appeals

board to function at the local level similar to the proposed amendment D, para-
graph 3, of the proposed amendments presented to you by Fred Strosnider :
"The Secretary of the Interior shall provide by appropriate rules and regulations
for local hearings on appeals from the decisions of the administrative officer in
charge to an examiner, and for the appeal by any party adversely affected by
the decision of the examiner to an appeals board, one of which shall be estab-
lished for each State in which grazing districts or leases have been established.
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Such boards shall consist of three members, one to be designated by the Secre-
tary of the Interior, one to be designated by the Governor of the State, and one
to be designated by the State advisory board. The decision of such appeals
board shall be final subject to an appeal to the U.S. district court in the manner
provided by law."
The other recommendations offered by the National Public Lands Coordinat-

ing Committee are being sent to you and I will not bother you with duplicity.
However, I would like to make note that all the recommendations of the com-
mittee were endorsed unanimously by all the States' representatives in attend-
ance. The committee may have moved cautiously in the way of suggested legis-
lation principally because of the many bills already to be considered which
theoretically encompass the principles of tenure. If we are given the opportunity
to suggest amendments via field hearings or through your good offices, perhaps
the ends may be more understandably accomplished.
With very best regards, I am,

Sincerely yours,
JOHN MARVEL.

Senator BIBLE. I think this has been a very helpful afternoon. I
do want to make as part of the record a group of tables supplied to
me by Mr. Landstrom, the Director of BLM. I am not prepared to ask
any questions on these particular tables at this time, but they will be
incorporated and made a part of the record in full at this point.
They are as follows:

INDEX TO TABLES

Appeals to the Director, by type, for each fiscal year 1958-62.
Appeals to the Director for fiscal years 1958-63 (cumulative).
Adjudication operations, summary by land office, for each fiscal year 1958-62.
Decisions of subordinate officers reversed, modified, or vacated by Director (Janu-
ary 1, 1961-April 30, 1963).

Appeals to the Secretary, by type, in terms of cases, for fiscal years 1958-63.
Appeals to the Secretary, in terms of decisions, for fiscal years 1958-63.
Decisions of Director reversed, modified, or remanded by the Secretary (January

1, 1961-March 31, 1963).
Age analysis of appeals pending before the Director as of April 1, 1963.

TABLE 57.—Appeals to the Director from decisions by subordinate officers of the
Bureau, fiscal year 1958

Type of case

Homestead 
Desert land 
Public sale 
Small tract  
Exchanges 
Selections 
Other 

Total land cases 

Oil and gas 
Mineral and mining 
Contests 

Total mineral cases 
Grazing cases 

Grand total 

Awaiting
action,
July 1,
1957

Received
during

fiscal year
1958

Total

Cases acted on
during period 1

Awaiting
action,
June 30,
1958

Decisions Appeals

130 103 233 84 88 145
102 390 492 89 317 175
121 112 233 80 88 145
580 449 1,029 149 452 577
27 55 82 34 48 34
18 48 66 12 51 15
85 124 209 56 79 130

1,063 1,281 2,344 504 1, 123 1, 221

563 1, 034 1, 597 370 820 777
151 175 326 88 137 189
71 19 90 24 35 55

785 1, 228 2, 013 482 992 1, 021
30 26 56 25 26 30

1, 878 2, 535 4, 413 1, 011 2, 141 2,272

1 1 decision rendered may have covered more than 1 appeal case.
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TABLE 53.—Appeals to the Director, 1959

107

Type of case

Lands cases:
Homestead 
Desertland 
Public sale 
Small tract  
Exchanges 
Selections 
Other_  

Total land cases 

Minerals cases:
Oil and gas 
Mineral and mining 
Contests 

Total mineral cases 

Grazing cases 

Grand total 

Awaiting
action

July 1, 1958

Received
during
1959

Total

Cases acted on during
period 1

Awaiting
action
June 30,

1959
Decisions Appeals

145 214 359 130 192 167
175 1,747 1,922 176 1,292 630
145 149 294 178 214 80
577 325 902 191 591 311
34 50 84 41 58 26
15 27 42 12 32 10
130 111 241 113 154 87

1, 221 2, 623 3,844 841 2, 533 1, 311

777 1,866 2,643 525 1,665 978
189 178 367 121 224 143
55 100 155 77 129 26

1,021 2,144 3,165 723 2,018 1,147

30 52 82 44 49 33

2,272 4,819 7,091 1,608 4,600 2,491

1 1 decision rendered may have covered more than 1 appeal case.

N0TE.-2,590 miscellaneous letters and memorandums prepared during period.

TABLE 53.—Appeals to the Director, 1960

Type of case
Awaiting
action

July 1, 1959

Received
during
1960

Total

Cases acted on during
Period 1 Awaiting

action
June 30,

1960Decisions Appeals

Lands cases:
Homestead 167 141 308 77 93 215
Desertland 630 882 1, 512 178 1, 078 434
Public sale so 129 209 100 111 98
Small tract 311 1,040 1,351 138 645 706
Exchanges 26 54 80 22 30 50
Selections 10 75 85 4 33 52
Land contests 9 2 11 7 9 2
Other 87 277 364 131 256 108

Total land cases 1, 320 2, 600 3, 920 657 2, 255 1, 665

Mineral cases:
Oil and gas 978 824 1,802 522 951 851
Other leasable minerals_ _ _ 89 83 172 53 122 50
Mining contests 17 70 87 35 45 42
Mining noncontests 54 63 117 45 78 39

Total mineral cases 1, 138 1,040 2, 178 655 1, 196 982

Grazing cases 33 37 70 39 44 26

Grand total 2, 491 3,677 6, 168 1,351 3, 495 2, 673

11 decision rendered may have covered more than 1 appeal case.
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TABLE 54.—Appeals to the Director, 1961

Type of case

Land cases:
Homestead 
Desertland 
Public sale 
Small tract 
Exchanges 
Selections 
Land contests  
Other 

Total land cases 

Mineral cases:
Oil and gas 
Other leasable minerals_ _ _
Mining contests _ 
Mining noncontests 

Total mineral cases 

Grazing cases 

Grand total 

Cases
pending
July 1,
1960

New cases
received
during
1961

Total

Cases disposed of
during 1961 1

Cases
pending
June 30,

1961
Decisions Appeals

156 484 640 111 229 411
440 419 859 170 648 211
81 215 296 151 265 31
576 1,036 1,612 193 1,072 540
92 91 183 65 113 70
65 19 84 13 49 35
8 14 22 16 16 6

123 171 294 120 225 69

1,541 2,449 3,990 839 2,617 1,373

576 695 1,271 344 1,003 268
59 81 140 48 122 18
69 90 159 88 144 15
37 77 114 78 107 7

741 943 1,684 558 1,376 308

26 36 62 34 39 23

2,308 3,428 5, 736 1,431 4,032 1, 704

11 decision rendered may have covered more than 1 appeal case.

TABLE 54.—Appeals to the Director, 1962

Type of case

Land cases:
Homestead 
Desertland 
Public sale 
Small tract_ 
Exchanges 
Selections 
Land contests 
Other 

Total land cases 

Mineral cases:
Oil and gas 
Other leasable minerals_ _ _
Mining contests 
Mining noncontests 

Total mineral cases 

Grazing cases 

Grand total 

Cases
pending
July 1,
1960

New cases
received
during
1962

Total

Cases disposed of
during 1962 1

Cases
pending
June 30,
1962

Decisions Appeals

411 374 785 247 760 25
211 447 658 179 592 66
31 328 359 233 326 33
540 706 1,246 278 1,201 45
70 19 89 33 84 5
35 31 66 13 45 21
6 12 18 13 8 10
69 161 230 143 200 30

1,373 2,078 3,451 1,139 3,216 235

268 599 867 368 671 196
18 93 111 24 70 41
15 73 88 36 62 26
7 192 199 46 124 75

308 957 1,265 474 927 338

23 70 93 36 85 8

1,704 3, 105 4,809 1, 649 4, 228 581

1 1 decision rendered may have covered more than 1 appeal case.
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Appeals to the Director from decisions by subordinate officers of the Bureau

Fiscal year 1958 

Cases
pending
beginning
of period

1,878
Fiscal year 1959 2, 272
Fiscal year 1960 2, 491
Fiscal year 1961 2 2,308
Fiscal year 1962 1,704
July 1, 1962, through Apr. 30,
1963 2 545

Total

New
appeals to
Director Total

Decisions rendered I
Cases

pending
received Number Number end of
during of of appeal period
period decisions cases

2,535 4,413 1,011 2,141 2,272
4,819 7,091 1,608 4,600 2,491
3,677 6, 168 1,351 3,495 2,673
3, 428 5,736 1, 431 4, 032 1, 704
3, 105 4, 809 1,649 4, 228 581

1,818 2,363 897 1, 668 695

19, 382  7, 947 20, 164  

11 decision rendered may have covered more than 1 appeal case.
2 Figures adjusted to agree with physical inventory of cases.

TABLE 51.-Adjudication operations, fiscal year 1958 1

Area

1 

2 

3 

4 

Land office

Unclosed
cases
July 1,
1957

New
cases
during
year

Reacti-
vated
cases
during
year

Cases
closed
during
year

Unclosed
cases

June 30,
1958

_
Spokane 798 360 271 617 812
Portland 842 849 787 1,399 1,079
Sacramento 3,097 1,879 1, 185 2,879 3,282
Los Angeles 24, 565 7,277 10, 134 13, 695 28,281

Total area 1 29,302 10,365 12,377 18,590 33,454

Boise 1,601 1,137 731 1,912 1,557
Salt Lake City 3,732 4, 657 15,734 18,809 5,314
Reno 11,861 2,872 7,936 11,397 11,272
Phoenix 3,503 2,662 2,687 5, 149 3,703

Total area 2 20,697 11,328 27,088 37,267 21,846

Billings 2 2,532 4, 655 5,070 9,823 2,434
Cheyenne 2 4,914 13,289 15, 086 29,992 3,297
Denver 1,494 4,776 8,714 13,171 1,813
Santa Fe 4 6,878 11,492 9,054 19,499 7,925

Total area 3 15,818 34,212 37,924 72,485 15,469

Fairbanks 1,059 5,323 1, 133 4,052 3,463
Anchorage 3,596 9,067 8,746 13,319 8,090
Juneau 322 693 557 458

Total area 4 4,655 14, 712 10, 572 17,928 12,011
Eastern States Land Office 4 2,544 2, 185 1,545 3, 659 2,6
Branch of Field Services 507 1,999 113 2,382 215
Lands Staff Office  620 189  421 317
Outer Continental Shelf Office 8 3 87 92 88

f
74, 151 74,993 89, 706 152,824 86,0=Grand total 

2f

For unclosed cases pending June 30, 1958, by type of case, see table 56. For operations,
by type of case, see tables 52i--5•5.
2 Includes North Dakota and South Dakota.
3 Includes Kansas and Nebraska.
4 Includes Oklahoma and Texas.
All public-land States east of the Mississippi River and Arkansas, Iowa, Louisiana,

Minnesota, and Missouri.

97-972 0-6,3--pt. 1 8
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TABLE 47.-Adjudication operations, 1959 (summary by land office)

Area

1

2

3

4

Land office

Unclosed
cases
July 1,
1958

New
cases
during
year

Reacti-
vated
cases
during
year

Cases
closed
during
year

Unclosed
cases

June 30,
1959

Number Number Number Number Number
Spokane _ 986 2,506 158 910 2,740
Portland 1,307 2, 500 2,885 2, 618 4,074
Sacramento 8, 252 5, 363 829 5, 800 8, 584
Los Angeles 28, 561 6,096 7,596 15,940 26,313

Total area 1 39, 106 16,465 11,468 25,328 41,711

Boise 3,847 3,901 1, 174 4,594 4,328
Salt Lake City 6,499 14,876 4, 289 21,405 4,259
Reno 11,274 5,618 6, 160 11, 189 11,863
Phoenix 4,570 4, 758 1,692 5,444 5, 576

Total area 2 26, 190 29, 153 13,315 42,632 26,026

Billings 1 3, 144 5, 730 2, 433 8, 227 3, 080
Cheyenne 2 3, 297 26, 503 8, 657 30, 030 8, 427
Denver 3, 187 11, 751 5,981 17, 989 2,930
Santa Fe 3 8,243 21, 166 2, 406 22,687 9, 128

Total area 3 17, 871 65, 150 19,477 78, 933 23,565

Anchorage  8,291 9,625 4,779 15, 494 7,201
Fairbanks 3,463 4, 187 825 6, 707 1,768
Juneau 481 635 338 720 734

Total area 4 12,235 14, 447 5,942 22,921 9, 703
Eastern States Land Office 4  2,615 2,920 1,234 4,375 2,394
Branch of Field Service 237 1,749 146 1, 785 347
Land Staff Office 388 288  295 381
Outer Continental Shelf Office 7 94 35 111 25

Grand total 3 98, 649 130, 266 51, 617 176, 380 104, 152

1 Includes North Dakota and South Dakota.
2 Includes Kansas and Nebraska.
3 Includes Oklahoma and Texas.
4 All public land States east of the Mississippi River and Arkansas, Iowa, Louisiana, Minnesota, and

Missouri.
5 12,623 cases added by inventory adjustment.
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TABLE 47.-Adjudication operations, 1960 (summary by land office)

111

1

2

3

4

Land office

Unclosed
cases
July 1,
1959

New
cases
during
year

Reacti-
vated
cases
during
year

Cases
closed
during
year

Unclosed
cases

June 30,
1960

Number Number Number Number Number
Spokane 2, 740 7, 494 460 6, 928 3, 766
Portland 4, 074 1, 721 785 2,661 3, 919
Sacramento 8, 584 5, 573 1, 181 7, 895 7, 443
Los Angeles 26,313 3, 602 3, 640 15, 256 18, 299

Total area 1 41, 711 18,390 6, 066 32, 740 33,427

Boise 4,328 1, 517 980 3, 321 3, 504
Salt Lake City 4, 259 24, 215 5, 991 29, 359 5, 106
Reno 11, 863 3, 744 4, 824 11, 842 8, 589
Phoenix 5, 576 8, 789 1, 956 7,671 8, 650

Total area 2 26, 026 38,265 13,751 52, 193 25, 849

Billings 1 3,080 7, 303 3, 564 11,264 2,683
Cheyenne 2 8,427 37, 181 9, 342 43, 795 11, 155
Denver 2, 930 18,430 6, 521 24, 742 3, 139
Santa Fe 3 9, 128 55, 945 4,286 54, 240 15, 119

Total area 3 23, 565 118, 859 23, 713 134, 041 32, 096

Anchorage 7, 201 5,044 13, 153 19, 949 5,449
Fairbanks 1, 768 8,000 720 7, 651 2, 837
Juneau 734 2, 522 288 769 2, 775

,
Total area 4 9,703 15,566 14,161 28,369 11,061

Eastern States Land Office' 2, 394 3, 323 1, 299 4, 590 2, 426
Branch of Field Service 347 1, 911 215 2, 098 375
Outer Continental Shelf Office 25 273 210 505 12

Grand total 103, 771 196, 587 59, 424 254, 536 105, 246

1 Includes North Dakota and South Dakota.
2 Includes Kansas and Nebraska.
3 Includes Oklahoma and Texas.
All public land States east of the Mississippi River and Arkansas, Iowa, Louisiana, Minnesota, and

Missouri.
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TABLE 48.-Adjudication operations, 1961 (summary by State)

State

Unclosed
cases
July 1,
1960

New cases
received
during
year

Cases
reacti-
vated
during
year

Cases
closed
during
year

Unclosed
cases

June 30,
1961

Western States:
Alaska: Number Number Number Number Number

Anchorage 5,449 6,353 6, 763 13, 159 5,406
Fairbanks 2,837 6, 161 5,032 10,321 3,700
Juneau 2, 775 541 523 3, 122 717

Arizona 8, 650 9,728 1,342 8,943 10,777
California:

Los Angeles 18,299 4,033 2,794 13, 583 11, 583
Sacramento  7,443 5,234 1,358 7,615 6,410

Colorado 3, 130 28.904 7,387 34,879 4, 551
Idaho 3, 504 1,088 2,461 4, 528 2, 525
Kansas 22 48 61 103 28
Montana 2,210 6,373 3,090 8,814 2,859
Nebraska 72 166 67 98 207
Nevada 8, 589 2, 501 3,415 8,747 5,818
New Mexico 13,225 83, 672 3, 117 83, 570 16,444
North Dakota 211 1,025 579 1, 506 309
Oklahoma 1,486 1,968 232 2,273 1,413
Oregon 3,919 2,743 884 3,959 3, 587
South Dakota 262 585 351 717 441
Texas_ 408 76 36 110 410
Utah 5, 106 31,085 7, 265 37, 958 5,498
Washington 3,766 2,350 812 5, 213 1,715
Wyoming 11,061 52, 758 10,059 67.919 5, 955

Total Western States 102, 433 247, 396 57, 619 317, 095 90,353
Division of Field Services  2, 801 8, 900 1, 791 9, 596 3, 896
Outer Continental Shelf Office 12 91 208 308 3

Grand totaL  105,246 258,389 59, 618 327,001 94,252

TABLE 48.-Adjudication operations, 1962 (summary by State)

State

Unclosed
cases
July 1,
1960

New cases
received
during
year

Cases
reacti-
vated
during
year

Cases
closed
during
year

Unclosed
cases

June 30,
1961

Alaska: Number Number Number Number Number
Anchorage 6, 123 5,971 5,590 12,669 5, 015
Fairbanks 3,700 4, 587 2,827 8, 495 2,619

Arizona_  10, 777 6,385 1,962 15, 202 3,922
California:

Riverside 11,583 3,474 1,986 13,359 3,684
Sacramento 6, 410 5,785 1,249 8,844 4,600

Colorado 4,551 26, 117 8,885 37, 020 2,533
Idaho  2,525 728 3,752 5,608 1,397
Kansas 28 58 30 98 18
Montana 2,859 9,422 3, 187 13, 187 2,231
Nebraska 207 168 31 367 39
Nevada 5,818 2,511 1,970 7,219 3,080
New Mexico 16,444 109,047 5,086 118,900 11,668
North Dakota 309 1, 328 722 2, 050 309
Oklahoma 1,413 1,878 311 3, 048 554
Oregon 3,587 2, 183 688 4, 140 2,318
South Dakota  441 702 378 1, 022 499
Texas  410 156 19 344 241
Utah 5,498 33,987 9,919 45,924 3,480
Washington 1,715 939 121 1,364 1,411
Wyoming 5,955 70, 017 13, 210 83,877 5,305
Other States 3,896 8,456 1, 541 11, 108 2,785

Total States 94,249 293,899 63, 414 393,858 57, 708
Outer Continental Shelf Office 1 524 25 495 57

Grand total 94, 252 294,423 63,439 394,349 57, 765

1 Includes 6 cases on Pacific coast.
NOTE -Juneau consolidated with Anchorage.
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Decisions of the land office,  district office, and hearing examiner reversed, modi-
fied, or vacated by Director, Bureau of Land Management

Month
Number
of deci-
sions

rendered

Number
of cases
involved

Reversed Modified Vacated

1961—January 

0
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471 7 10 3
February 442 4 10 3
March 577 13 19 7
April 601 4 12 10
May  274 1 6 5
June 224 8 9 7
July 274 2 4 2
August 264 1 5 4
September 657 6 3 2
October_ 389 3 2 9
November 322 4 0 2
December 466 1 6 11

1962—January 277 2 2 11
February 429 3 6 24
March 253 6 7 21
April 231 3 3 26
May  360 2 10 13
June 231 4 6 10
July 190 3 6 14
August 117 4 3 6
September 360 2 5 10
October 171 5 1 7
November 96 3 3 5
December 91 2 2 6

1963—January 183 1 3 3
February 127 3 1 5
March  ' 178 3 5 4
April 155 2 0 6

Total 3,253 8, 410 100 149 230
Percentage of decisions rendered by Director 3 4 7

Appeals to the Secretary of the Interior from decisions rendered by the Director,
Bureau of Land Management

Type of case
Fiscal
year
1958

Fiscal
year
1959

Fiscal
year
1960

Fiscal
year
1961

Fiscal
year
1962

Fiscal
year
1963 1

Total

Homestead 25 42 25 69 153 71 385
Desert land 47 142 168 188 329 70 944
Public sale 23 41 36 82 157 65 404
Small tract 26 117 68 265 348 77 901
Exchanges 10 16 12 36 19 6 99
Selections 2 15 0 23 21 31 92
Land contests 0 0 3 4 6 7 20
Others 11 20 41 30 87 50 239

Total land cases 144 393 353 697 , 1, 120 377 3, 084

Oil and gas 171 675 320 340 286 133 1, 925
Other leasable minerals 62 95 30 53 76 15 331
Mining contests 10 156 42 78 55 45 386
Mining noncontests 0 0 10 32 27 22 91

Total mineral cases 243 926 402 503 444 215 2,733

Grazing hearings 6 14 16 13 21 3 73
Grazing nonhearings  0 0 0 1 9 8 18

Grand total 393 1,333 771 1,214 1, 594 603 5,908

'1st 10 months (through Apr. 30, 1963).
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Appeals to the Secretary

Fiscal year-

1958 1959 1960 1961 1962 1963

Appeals pending at beginning of year 70 144 213 210 416 792
Appeals received during year 224 416 377 478 646 2 331
Appeals disposed of during year  150 347 380 272 270 2 420
Appeals pending at end of year 144 213 210 416 792 3 703

1 9 months.
2 To Apr. 1, 1963.
3 On Apr. 1, 1963.

Note.—These figures compiled according to "A" numbers assigned to appeals.

Decisions of the Director, Bureau of Land Management reversed, modified, or
remanded by Department of the Interior

Month

1961—January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 

1962—January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 

1963—January 
February 
March 

Total 
Percentage of decisions rendered_

Number of
decisions
rendered

Number of
BLM deci-

sions involved
Reversed Modified Remanded

32 97 3 1 3
25 66 5 0 1
21 75 4 1 o
5 154 1 o 0
4 167 3 0 o
5 153 1 0 0
39 103 2 2 1
24 74 1 2 2
22 154 1 1 1
13 100 2 1 2
17 108 1 2 1
3 100 1 0 o
14 134 2 0 1
24 135 1 1 1
29 119 2 0 2
20 106 2 0 4
27 69 1 o 13
28 99 1 0 2
48 123 4 1 2
67 101 2 2 o
93 179 3 3 5
45 140 3 3 1
32 107 3 o 0
40 119 7 1 4
35 112 1 1 0
24 107 2 0 3
41 176 4 3 3

777 3,177 63 25 52
8 3 7

Age analysis of appeals pending before the Division of Appeals as of Apr. 1, 1963

Lands Minerals Grazing Total

Less than 3 months 278 126 7 411
3 to 6 months 34 79 0 113
6 months to 1 year  12 98 0 110
1 to 2 years 7 28 0 35
Over 2 years 5 11 2 18

TotaL 336 342 9 687

(At the chairman's direction, the following examples of decisions
by the Bureau of Land Management are included in the record at
this point:)
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UNITED STATES In Reply Refer to:
DEPARTMENT OF THE INTERIOR 6.05c
Bureau of Land Management Utah 025826
Washington 25, D. C.

March 12, 1963

DECISION

Roland Willard Newbold Special Land Use Permit
Second Homestead Application

Decision Vacated

Richard Willard Newbold has appealed from a decision dated November 15,
1962, requiring him to arrange for a pumping test of a well drilled
under the authority of a special land use permit. The permit was issued
for the purpose of exploring for sufficient water to irrigate a 160 acre
second homestead entry. The decision further required that the well
be equipped to produce 450 GPM for a 24 hour period. Failure to comply
would result in rejection of his second homestead application.

The special land use permit was issued in order to give the appellant
an opportunity to demonstrate that an adequate supply of water exists
to allow him to comply with the cultivation requirements of the homestead
law. Since Mr. Newbold does not wish to demonstrate the productivity
of his well by conducting a test in the presence of Bureau of Land
Management personnel, the Bureau should proceed with consideration of
his case without the benefit of such evidence.

Accordingly, the decision appealed from is vacated and the case is
remanded to the State Director for Utah for appropriate action to
determine whether the lands can be classified as suitable for homestead
entry and for appropriate action on Mr. Newbold's application consistent
with that determination.

Director

DISTRIBUTION:
Hon. Frank E. Moss, United States Senate, Washington 25, D. C.
Hon. Wallace F. Bennett, United States Senate, Washington 25, D. C.
Roland Willard Newbold (Regular Mail)
Division of Lands and Recreation
SD (Utah) With case record Utah 025826
LO (Salt Lake City)
Case File
Appeals Reading File
Permanent File
Attorneys' Reading File
CLH
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D. C.

In reply refer to:
6.05c
Utah 094712

April 8, 1963

DECISION

D. R. Walton Potassium

Reconsideration

Mr. D. R. Walton has appealed to the Secretary from Bureau decision of
January 22, 1963, which affirmed the decision of the Salt Lake City Land
Office, requiring the applicant, in connection with his potassium prospect-
ing permit application Utah 094712, to furnish a $1,000 bond. The Bureau
decision was predicated on information in the record indicating that the
applied-for lands were available for permit and the issuance of a permit was
subject only to the furnishing of the required bond.

In his appeal to the Secretary, the appellant states that part of the lands
applied for, namely, the SE0Wk sec. 35, T. 29k S., R. 20 E., S.L.M., Utah,
is embraced in a prior-filed application for potassium permit and that he
should not be required to post a bond until a determination is made as to
the availability of these lands to him as he may not want a permit under
his application unless it covers all of the applied-for lands.

Information received subsequent to the Bureau decision discloses that the
above-described SE0Wk sec. 35 is embraced in a pending, prior-filed potas-
sium prospecting permit application as asserted by the appellant. Therefore,
Utah 094712 is a junior application as to this land and no action was neces-
sary on the application to this extent pending a determination as to whether
the prior applicant is entitled to a permit for the lands. Cf. John E. Miles,
62 I.D. 135 (1955). Bureau decision of January 22, 1963, is therefore modi-
fied to so hold. However, the decision is correct as to the bond requirement
with respect to the remaining lands applied for, approximately 2509.78 acres,
since the record shows these lands are available for prospecting permit and
the issuance of a permit thereon is subject to the furnishing of the required
bond. Accordingly, Mr. Walton is allowed thirty days from receipt hereof in
which to submit the required bond, failing in which the application will be
finally rejected as to all lands applied for except the above-described
SEkNW44 sec. 35, T. 293/4 S., R. 20 E., S.L.M., Utah.
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In view of the foregoing it is appropriate to recommend that the appeal to

the Secretary be dismissed. Approval hereof by the Department will consti-

tute dismissal of the appeal.

Approved: April 22, 1963

-

Asatatant Secretary of the Interior

DISTRIBUTION

Mr. D. R. Walton (Regular Mail)
Division of Minerals (5)
Geological Survey, Conservation Division

SD (Utah)
LO ,(Salt Lake City)
Case File
Permanent File
Appeals Reading File
Attorneys' Reading File
WJ

(3)

Director
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Harold T. Halbert and
Min M. Halbert

PUBLIC LAND REVIEW

UNITED STATES
DEPARTMENT OF 1HE INTERIOR
Bureau of Land Management

Washington 25, D.C.

DECISION

Decision Affirmed in Part
and Reversed in Part

In reply refer to:
6.05c
Los Angeles 0167645

April 18, 1963

Certified Mail 
Return Receipt Requested

Oil and Gas

Harold T. and Min M. Halbert have appealed from a decision of the Chief,
Mineral Adjudication Unit, Riverside Land Office, California, dated
October 17, 1962, which rejected their above-noted noncompetitive
acquired lands oil and gas lease offer, which described lots 230A and
239, T. 3 S., R. 7 W., S.B.M., Riverside County, California. The
decision was based on a report of the U.S. Army Corps of Engineers,
Los Angeles, California, which stated that the lands embraced in the
lease offer were privately owned and that the United States had no
interest in them except for a flowage easement.

The appellants state that in fact the United States has a reservation
of mineral rights in the land involved. In connection therewith the
appellants have submitted a certified copy of a quitclaim deed describing
lot 239, and transferring it from the United States to private ownership,
with a reservation of mineral interests therein.

A supplemental report of the Corps of Engineers has confirmed lot 230A
to be in private ownership, the United States having no mineral interest
in it.

Accordingly, that part of the decision appealed from which rejected the
offer as to lot 230A is affirmed.

However, the supplemental report reveals that with respect to lot 239,
the appellants' contention, substantiated by the quitclaim deed
facsimile, is correct.

Accordingly, the decision appealed from is reversed as to that part which
found the :United States to have no leasable mineral interest in lot 239
and which rejected the offer as to that lot. The case record will be
remanded through the Bureauls State Director, for issuance of lease upon
lot 239, all else being regular.
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The appellants are allowed the right of appeal to the Secretary of the

Interior;in accordance with the regulations in 43 CFR Part 221, ao amended,

of that part of this decision that affirmed the land office rejection of

the lease offer as to lot 230A. See enclosed Form 4-1365. If an appeal

is taken it must be filed with the Director, Bureau of Land Managoment,

Washington 25, D. C., and the amount of the filing fee will b0 $5. In

taking an appeal there must be strict compliance with the regulations.

If an appeal is filed the appellant will have the burden of proving, by

presenting positive and substantial evidence, wherein the decision

appealed from is in error.

a.' (A24,51ZT)7,1
Chief, Branch of Mineral

Leasing Appeals
Division of Appeals

Enclosure

DISTRIBUTION:
Mt. and Mts. Harold T. Halbert (Certified Mail)
SD (California)
LO (Riverside)
Division of Minerals (5)
Conservation Division, Geological Survey (3)
Case File
Perm. File
Appeals Reading File
Attorneys' Reading File
DWG
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In reply refer to:

UNITED STATES Nevada 048847
DEPARTMENT OF THE INTERIOR 047704
Bureau of Land Management 054874

Washington 25, D. C. 055732
6.05c

August 29, 1961

Certified Mail 
Return Receipt Requested

DECISION

North American Aviation, Inc.,
Exchange Applicant - Appellee

Malcolm McGuire
Homestead Applicant - Appellant :

Land Exchange
W. Dalton La Rue, Sr., and
Juanita S. La Rue

Depaoli Bros.
Don Cooper
Forrest L. Parmenter,

Protestants - Appellants

Manager's Decisions Affirmed, as Modified
Appeals Dismissed in Nevada 054874 and 047704

Reference is made to the several appeals concerning the dismissal by
the land office of protests against consummation of the abcve-noted
proposed land exchange and the rcjection by the land office of home:Aead
application Nevada 047704 for a portion of the selected lands in the
proposed exchange.

In substance the appeals are directed (a) to the correctness of the _
determination that the proposed exchange is in the public interest and
(b) to the propriety of effecting the exchange in view of (1) the
economic detriment which would be occasioned certain present users 1/

1/ A protest filed by William M. Stead in his own behalf and for James E.
and Marian M. Stead on July 28, 1959, was withdrawn on January 11,
1961, for the stated reason that the protcstants considered the exchange
to be in the public interest, the lands in question having only a
marginal economic value for livestock grazing in the area

(Footnote 1 continued on page 2)
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of some of the selected lands for grazing purposes, (2) the alleged loss
to the United States in failing to reserve oil and gas deposits in all
of the selected lands in the exchange and particularly with respect to
those selected lands which are included in outstanding oil and gas leases,
and (3) the alleged higher values of the selected lands over the lands
offered the Government in the proposed exchange. In addition, W. Dalton
La Rue, Sr., and Juanita S. La Rue question whether the selected lands
may be made available to the exchange proponents for the industrial
and defense purposes to which they assert these lands will be devoted,
through the vehicle of a land exchange, when such procedure will deprive
the La Rues of all Federal grazing privileges they have enjoyed over
many years in connection with their established ranch operation, without
compensation for the loss and without a hearing in the matter. The
Depaoli Bros. also have requested a hearing in the matter, with respect
particularly to their grazing privileges in some of the selected lands.

The record shows the exchange application involves 20,763.48 acres of
offered leads in Ts. 29 and 30 N., R. 31 E., M.D.M., Pershing County,
Nevada, within the boundaries of Winnemucca Grazing District No. 2,
having an appraised value of $90,100 for 10,807.41 acres of selected
lands in Ts. 22 and 23 N., Rs. 21 and 22 E., Washoe County, within the
Carson City Grazing District No. 3, with an appraised value of $86,400.
By letter of February 2, 1961, the land office notified the exchange pro-
ponent that, in accordance with 43 CFR 161.15(g), it would be required,
prior to issuance of patent, to reimburse Mr. W. Dalton La Rue, Sr., as
owner of the following authorized range improvements constructed on the
selected lands: 120, 121, 122, 123, 124, 126, 133, 134, 136, 137, 138,
139, 140, 141, 142, 143, 144, and 148, as well as one unnumbered develop-
ment in the NWkSW3/4 sec. 2, T. 22 N., R. 21 E., M.D.M., Nevada. The
record shows these improvements had at that time a value of $4,100.

The land office pointed out in the decisions appealed from that the
public interests would be benefited by acquisition of the offered lands
in an area where consolidation of the land pattern is needed from a
grazing land-use management standpoint and by disposal of the Relected
lands in an area where grazing management is becoming less important

(continuation of Footnote 1)
A protest filed on August 24, 1959, by the Fish and Game Department of
the State of Nevada, which was assigned serial number MRN001309 by
the land office, was withdrawn March 3, 1961, the Department of Fish
and Game stating it had reached a suitable agreement with the exchange
proponent as to management of the wildlife resources within the
boundaries of their area.

In a reply brief filed with the record on June 5, 1961, the Depaoli
Bros. have indicated they are presently in negotiation with the exchange
proponent.
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and impracticable due in part to the acquisition by the exchange pro-
ponent of most of the private lands in this area for purposes other
than grazing. The land office held further that consumwation of the
exchange would benefit the public interest also through the proposed
use of the selected lands by the exchange proponent in furtheraace of
space and missile programs of the Government in the interest of the
national defense. Based on the fact that the exchange proponent was
not reserving minerals in the offered lands, reports from the Geological
Survey that the selected lands were not considered prospectively
valuable for oil and gas or other minerals, and upon information assembled
as a result of field examinations by qualified personnel of this Bureau
disclosing that the lands approved for exchange are not valuable for
minerals, the land office determined that the selected lands may be
exehaaged without mineral reservation but subject to all rights and
privileges of the oil and gas lessees pursuant to outstanding oil and
gas leases involving some of the selected lands.

A careful review has been made of the case record in light of the
several appeals as well as the principles enunciated in the land con-
servation program ef the Secretary of the Intericr, announced February 14,
1961, which sapersedes the former anti-speculation policy referred to
in some of the decisions appealed from.

First, it is necessary to dismiss the appeal of Mr. Don Cooper because
of his failure to serve a copy of his notice of appeal (filed in the
land office on February 24a 1961) upon North American Aviation, Inc.,
within 15 days from Februiry 24, 1961. 43 CFR 221.4, 221.95 and 221.98.
The record allows the appellant's statement of reasons with a second
notice of appeal, filed March 4, 1961, was served on the exchange appli-
cant on March 7, 1961. An appellant is recuired to serve each document
in an appeal case upon the adverse party. However, even if it were
possible to ignore this omission of the appellant, and to consider the
service on the adverse party of the second notice of appeal and state-
ment of reasons as adequate notice of the appeal, it would be necessary
to dismiss the appeal summarily 'because this notice of appeal was filed
in the land office more than 30 days after service of the land office
decision upon Mr. Cooper on January 31, 1961. Cf. Waldo E, Coyle et al.,
A-28439, May 4, 1960; Merriam T. George, A-27852, January 29, 1959.

The appeal of Mr. Malcolm McGuire is also subject to summary dismissal
for failure of the appellant to serve the adverse party with the notice
of appeal within 15 days from the date of filing such noe.ce in the
land office. ''43 CFR 221.4, 221.95 and 221.98. It would appear from
the record that the exchange proponent had notice of the appeal on
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December 29, 1960, but no evidence has been presented by the appellant
to establish that the notice of appeal was served upon the adverse
party on or before December 17, 1960, the 15th day after the filing
of the document in the land office. The statement of the appellant
that she served the adverse party by registered mail is insufficient
to constitute proof of service in compliance with the rules of practice.
E. 0. Bishop et al., 64 I.D. 25, January 28, 1957. Nor can the appel-
lant's receipt for mailing a registered letter to North American Aviation,
Inc., on December 2, 1960, serve as the required proof of service
within the 15-day period allowed therefor.

In the circumstances these appeals are dismissed.

II

Section 8 of the Taylor Grazing Act, as amended (43 U.S.C., 1958 ed.,
sec. 315g), authorizes the Secretary of the Interior to approve land
exchanges "when public interests will be benefited thereby" and the
values of the selected lands do not exceed the values of the offered
lands.

The record amply demonstrates that acquisition of the offered lands
isbenefiaial to the proper and effective management of the grazing
resources in the Bureau's land-management program in the area. It is
evident that the exchange of the selected lands will affect the live-
stock operations of the grazing users of these lands, the effect to
the La Rues' operations .being substantial and that upon the Depaoli
Bros. of a lesser degree. These factors have been considered. Never-
theless, the benefits accruing to the public interest in facilitating
the administration of the Winnemucca Grazing District No. 2 by improving
the land-ownership pattern therein and by permitting more proper land-use
management, and in disposing of the selected lands within the Carson
City Grazing District No. 3, where grazing management is becoming less
important and impracticable, are considered to outweigh the disruption
oX private livestock operations created by the loss of the use of the
public lands to be exchanged. Harold Stewart and Cecil Fisher, A-26557,
April 8, 1958; Cf. Willis N. Farlow et al., 62 I.D. 206, May 27, 1955.

It is to be noted, however, that the Manager erred in his decisions
to the extent he implied or ruled that the proposed use of the selected
lands by the exchange proponent, in furtherance of space and missile
programs of the Government, is a persuasive factor in determining whether
the proposed exchange is in the public interest and in accord with
provisions of the Taylor Grazing Act, as amended, supra. Considerations
of the public interest in a land exchange under the Taylor Grazing Act
involve matters related to conservation of Federal resources, i.e.,
whether the exchange will facilitate the administration of the public
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lands,e.g. promote the interests of conservation ...or range management.
The decisions appealed from are therefore modifie... to eliminate any
reference to .any so-called national defense justification for the
exchange, this being extraneous to the'issue of the public interest
in the exchange.

The appraisal information of record has been reviewed, and the reports
appear adequate and they support the conclusions that the offered lands
exceed the selected lands in value, as noted above. Appraisal data
on the lands were made available for examination by attorneys for some
of the appellants, pursmant to request therefor. No substantial or
positive evidence has been presented by the appellants to show that the
appraisal of the lands is incorrect or that any change therein is
warranted.

The land office correctly held that Mr. W. Dalton La Rue, Sr., as owner
of authorized range improvements upon the selected lands, is entitled
to reimbursement for them. 43 CFR'161.15(g). There is no entitlement,
however, to the grazing users for compensation as a result of their
loss of grazing use of the selected lands or the effect of such loss
upon their livestock operations 'in this case. The granting the permits
for ;razing privileges in the selected lands did not create any rights
in these lands in the permittees for which they could be compensated
upon consummation of this exchange. Compare in this connection provisions
of the Taylor Grazing Act, as amended, in 43 U.S.C., 1958 ed„ secs.
315(b) and -,15(q). Contrary to the assertions of the La Rues, the
transfer of the selected lands does not constitute a taking for defense
projects as contemplated by the latter mentioned provision of the Taylor
Grazing Act, as amended.

The procedures followed by the land office in processing the exchange
application and in considering the protests were correct. The, record
shows the exchange proponent has complied with all requirements
stipulated by the land office. The processing of applications for
private exchanges or of protests against them is not subject to the
provisions of the Administrative Procedure Act relating to adjudications.
J. D. Critchlow et al., A-27907, August 4, 1959.

A protestant against a private exchange is not entitled as a matter of
legal right to a hearing on matters relating to the allowance of the
application. Glerera Sheehan Hunter et at., A-27267, February 29, 1956.
The controlling issue in this matter is the public interest in effecting
the exchange. The record which has been assembled in the matter is
extensive and complete, and it does not appear that any additional
relevant facts could be brought out in a hearing. It does not appear
that a public interest would be served by a hearing in the matter. The
interest so represented would appear to be the private interest of the
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grazing users of the selected lands only. Accordingly, the requests
for hearing are denied.

Concerning the requests of the La Rues for permission to inspect the
record pertaining to the exchange proposal, the record shows the
public portion of the file was made available for their inspection
by the land office and that by letter dated April 3, 1961, the Associate
Director of the Bureau responded to their request for permission to
inspect the non-public portion of the file. The La Rues were notified
that the Bureau would consider further requests for the inspection of
any specific documents in the exchange record, provided the request
disclosed the manner in which these documents would be relevant to the
interest of the La Rues. Since no further communication was received
in the matter subsequent to this correspondence, this matter has been
considered closed. Cf. Marian M. Nicoll et al., A-28243, September 13,
1960.

III

The ruling of the land office concerning the mineral estate in the
lands is consonant with the law, the regulations and departmental posi-
tion. Where, as in the instant case, the lands are considered to be
without value for minerals, metalliferous or nonmetalliferous, and the
exchange proponent makes no mineral reservations in the offered lands,
no reservation of mineral rights is made in the selected lands. The
granting of the lands to the exchange proponent with the mineral rights,
but subject to the outstanding oil and gas leases, will not alter the
rights which the lessees have in these leases. The leases will remain
in effect and the lessees will have the right to renew for an additional
five years in the same manner as if title to the land remained in public
ownership.

CONCLUSION

After careful consideration of the record and the arguments advanced
by the protestants, it is concluded that the protestants have not
established by positive and sub3tantial evidence that the proposed
exchange is not in the public interest, or that the protests should be
sustained. Therefore, the decisions of the land office are affirmed,
with the modification as noted above.

The appellants are allowed the right of appeal to the Secretary of the
Interior in accordance with the regulations in 43 CFR Part 221, as
amended. See enclosed Form 4-1365. If an appeal is taken the amount
of the filing fee will be $5.00. In taking an appeal there must be
strict compliance with the regulations.

97-972 0-63—pt. 1 9
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If an appeal is taken, the adverse party to be served is:

North American Aviation, Inc.
C/o Messrs. Woodburn, Forman, Wedge,

Blakey and Thompson
Attorneys at Law
First National Bank Building
206 North Virginia Street
Reno, Nevada

X,92 f/zi
Associate Director

Enclosure

DISTRIBUTION:

North American Aviation, Inc. (Certified Mail)
Attorneys for Appellee: Messrs. Woodburn, Forman, Wedge,

Blakey and Thompson
Mr. Charles Pickett
Miss Judith T. Younger
Mr. Warren E. Baker

W. Dalton La Rue, Sr., and Juanita S. La Rue (Certified Mail)

Attorneys for Appellants: Messrs. Richard H. Levin and

Alan L. Reinstein
Messrs. D'Ancona, Pflaum, Wyatt and

Riskind
Mr. David Ginsburg

Malcolm McGuire (Certified Mail)
Depaoli Bros. (Cert.:tied Mail)

Attorney for Appellants: Mr. Edward C. Reed
Don Cooper (Certified Mail)
Forrest L. Parmenter (Certified Mail)

Attorney for Appellant: Mr. Eugene J. Wait, Jr.

Frank W. Groves, Director, Fish and Game Department, State of Nevada

(Regular Mail)
William M. Stead (Regular Mail)
James E. Stead (Regular Mail)
Marian M. Stead (Regular Mail)

Attorneys: Messrs. John Chrislaw and Peter Echeverria

Hon. Alan Bible, United States Senate

Hon. Howard W. Cannon, United States Senate

Hon. Walter S. paring, House of Representatives
Hon. John E. Moss, House of Representatives

Hon. Grant Sawyer, Governor of the State-oflievada

SD (Nevada)
LO (Reno)
DO (Carson City, Nevada)
Division of Lands & Recreation

'Division of Mineral
Case Files
Permnent File
Attorneys' Reading File
Appeals Reading File
FAP
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PUBLIC LANDS * 1 Generally
* 10 Appraisal 

The established appraised value of land for industrial sites applied for
by the City of Miles City, Montana, under the Act of June 16, 1950, will
not be disturbed, where the appraised value is based an the market value
of similar type lands in the vicinity and appellant has failed to furnish
substantive or convincing evidence that such appraisal is excessive or
unreasonable.

City of Miles City, Montana, Montana 029858 (March 18, 1960)
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D. C.

DECISION

In reply refer to:

Montana 029858
5.04g

March 18, 1960

Certified Mail 
Return Receipt Requested

City of Miles City, Montana Application to Purchase under
the Act of June 16, 1950

Decision Affirmed

The City of Miles City, Montana, has appealed from a decision of the Chief,
Land Adjudication Section, Montana Land Office, dated November 27, 1959,
requesting the purchase price based on the valuation of $500.00 per acre
for 14.72 acres of public land, which it applied for pursuant to the act
of June 16, 1950 (64 Stat. 2335. 1/

The appellant contends in substance that the appraised price of the land
as established by the Bureau of Land Management at $500.00 per acre is too
high, based on information it has Obtained from various sources. The
appellant asserts in substance that the tract being purchased is isolated,
because it is at the end of a presently barricaded road; that it would be
expensive to develop; and, that industrial or commercial values placed on
land purchased recently in the vicinity thereof should receive only minor
consideration as Miles City is not in a commercial area. The appellant
further contends that taking into consideration the fact that there is little
or no value or demand for the land in its isolated location as a commercial
or industrial site, and the fact that the applicant is merely a community
service to the livestock industry, an over-all appraisal price of $100 per
acre would be fair. The appellant concludes that it needs one acre of the
land for which the price of $500 per acre would be reasonable. As to the
remainder of the tract, the appellant values four acres of irrigable land
at $200 per acre and 9.72 acres of dry land pasture at $25.00 per acre.
The appellant has submitted a considerable amount of data as to sales of
land in the area and statements of other persons concerning the appraisal
of the land in question in support of its contentions that the appraised
value of the land as established by the Bureau of Land Management is too high.

1/ The Act of June 16, 1950 (64 Stat. 233), as amended by the Act of July 29,
1955 (69 Stat. 395) provides for the purchase of certain public lands by
the City of Miles City, Montana, for industrial and commercial purposes.
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The report of field examination made in connection with the sale of the
tract, shows it to be located approximately 3/4 miles from Miles City on
a dead-end County road,. U. S. Highway No. 10 is approximately 1/4 mile
away by road. The Males City Salesyard Company, which plans to purchase
the tract in question is located on land which joins the tract on the east
and lies between this tract and U. S. Highway No. 10. Access to the
Northern Pacific and Milwaukee Railroads A provided by a lane to the Miles
City Salesyard. location and the tract in question. The tract is presently
being used by the Fort Keogh Range Livestock Experiment Station as a holding
pasture. The tract in question is not isolated as contended by the appel-
lant,'although the County road leading to it may be temporarily barricaded
at the present time.

In arriving at the appraised value of the land of $500 per acre, a compre-
hensive study was made by employees of the - Bureau of Land Management, as
to recent sales of comparable land for industrial and commercial sites.
Information Obtained by the Bureau of Land Management employees, and based
upon recent sales of comparable lands shows a range of values from $460
to $1000 per acre, the larger portions of the sales ranging over $500 and
up. Rental information shows that small, better located and more desirable
industrial or commercial sites have a value of from $700 to $1860 per acre
based on a capitalization rate of 7%. From these values, this Bureau
established the fair market value of $500 per acre or a total of $7360.00,
less the amount of $618.90 allowed for fencing, leaving a total $6741.10,
to be paid as the purchase price of the land.

In order that a fair and just appraised value of the land might be estab-
lished, a report was requested to be made by personnel of the Bureau of
Reclamation. The appraised value of the land as established by the Bureau
of Reclamation was somewhat lower than that of this Bureau, the total value
being placed at $4500 for the 14.72 acres or an average price of approximately
$300 per acre. This appraisal was based on recent sales in the area, and
took into consideration inaccessibility of the tract in question, limited
market, and the limitations placed upon the land by the provisions of the
act under which it was applied for and by the Miles City Planning Board
itself.

All of the information gathered as to the appraisal of the land by both
Bureaus was finally reviewed by personnel from this Bureau's Area Office
at Denver, Colorado, and the Bureau's Montana State Office Appraisal Review
Board. All available data was carefully checked, and the final determina-
tion was made that the $500 per acre appraised value established by per-
sonnel of this Bureau is justified and sound.

It is noteworthy that the appellant. inarriving at what it believes to be
a fair market value for the land, has considered the largest portion as
agricultural land rather than as an industrial or commercial site. The
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appellant has listed some 15 recent sales of land in the vicinity of Miles

City. some of the lands involved are somewhat comparable to the land in

question in that uses more intensive than economically feasible agricul-

tural production are evident. Some of the lands are too far from the city

to have value for anything but agricultural use. Based on the data furnished

by the City, of the sales listed and numbered 2, 3, 4, 5, 11, and 15, the

sales prices range from $103 to $400 per acre. Sales 2, 3, 4, and 5 are

strictly in an agricultural area, more or less suitable for suburban resi-

dential use, and are located approximately 3 miles from the City center.
Sale No. 11 was for land a comparable distance away and out of the Yellow-

stone Valley. Sale No. 15 was for land strictly agricultural in character,

approximately 2 miles from the City center, and on the opposite side from

railroad facilities.

The prices in sales numbered 7, 8, 10, 13, and a resale in number 10, ranged

from $400 to $600 per acre. These lands are closer to the City than those

previously discussed. They compare more favorably with the land in question

because of their location.

The data as to the sales numbered 1, 9, 12, and 14, furnished by the City
shows that the lands involved are the more choice properties than the land

in question because of their better quality and location. Prices for the

lands in sales numbered 1, 9, 12, and 14 ranged from $800 to $1000.

The information furnished by the appellant as well as the Bureau appraisers

as to the values of land sold, serve as a good basis upon which to make a

thorough analysis of the values of commercial and industrial type land
adjacent to or in the vicinity of Miles City. However, the appellant has

not furnished an Objective analysis by a qualified impartial appraiser, upon
which to base its conclusion that the market value of the land applied for
should only be $100 per acre. The land has been applied for as an industrial
site as provided for by the Act of June 16, 1950, and agricultural lands,
as such, cannot be purchased under the act. Even though the land may be
used as a holding pasture, an agricultural use, the contemplated use appears
to be in connection with the Miles City Salesyard, which is a commercial
enterprise. The land must be considered as a commercial or industrial site
as contemplated by the act under which it has been applied for, and must be
sold at its fair market value and the Bureau may not sell it for less.

After a careful consideration of all of the factors in the instant case,
including the market values of similar type lands in the vicinity as based
on an analysis of all of the sales information at hand, we conclude that
the price of $500 per acre does not exceed the fair market value of the
land in question. The appellant has not submitted any substantive or con-
vincing data or other showing that the appraisal is excessive or unreasonable.
Cf. Melvin K. Dalton, Colorado 09150 (August 7, 1957).
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Accordingly, the decision appealed from is affirmed, subject to recon-
sideration of the appraisal at the time the case is returned to the
Manager for the consummation of the sale, to take into account any
possible appreciation of values since the original appraisal.

131

The City of Miles City, Montana, is allowed the right of appeal to the
Secretary of the Interior in accordance with the regulations contained in
43 CFR Part 221, as amended. See enclosed Form 4-1365. The appellant,
being a municipal corporation, is not required to remit a filing fee
in the event an appeal is taken. In taking an appeal there must be strict
compliance with the regulations.

Acting Director

&closure

DISTRIBUTION:

City of Miles City, Montana (Certified Mail)
Lands Staff Officer
Appeals List No. 1
RBO
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D. C.

DECISION

In reply refer to:

Arizona 019675, etc.
6.05c

September 20, 1961

Frank G. Lizarraga et al. Homestead Applications

Decisions Affirmed

Frank G. Lizarraga and others listed in the attached appendices have
appealed from decisions rejecting their respective homestead applications
for lands in the Rainbow Valley - Waterman Wash - Vekol Valley area of
Arizona. Each of the applications was rejected because the current water
requirements for the irrigation of lands already under cultivation
exceeds the annual rate of recharge to the underground water supply, and
because the costs of developing the lands prohibits the permanent
reclamation of the lands as economic, self-sustaining farm units.

The Secretary of the Interior has determined that it is in the public
interest to conduct the Department's land-management programs in a manner
providing for the conservation of groundwater supplies.

In each of the cases under consideration, it has been clearly demonstrated
by Bureau of Land Management investigations, by U. S. Geological Survey
findings, and by water consultants employed by some of the applicants,
that the groundwater supply in the Rainbow Valley - Vekol Valley - Waterman
Wash area is now being mined by present agricultural operations, and that
allowance of each or any of the subject homestead applications would only
serve to increase the rate of groundwater depletion in this area,
endangering existing operations, endangering future use of the existing
water for more essential and productive needs and uses, and precluding
other use or disposition of the public lands which would be more in the
public interest.

In view of this, it would be contrary to the Secretary's program to allow
any of the agricultural entries in the Rainbow Valley - Vekol Valley -
Waterman Wash area.
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Consequently, it is affirmed, in view of these considerations, that
none of the tracts of public lands involved is "more valuable or
suitable for the production of agricultural crops than for the
production of native grasses and forage plants" (48 Stat. 1269 as
amended; 43 U.S.C. 315f) and hence a classification of any of these
lands as proper for entry under the homestead laws, as sought by
each of the appellants, may not validly be made under the provisions
of the act cited. Accordingly, in view of the discretionary authority
the above-cited statute vests in the Secretary of the Interior, the
applications are finally rejected.

The applications listed in Appendix B are in this office as a result of
appeals from decisions requiring the applicants to submit additional
information to support their applications. However, since these applica-
tions embrace lands in the area covered by this decision, they are hereby
rejected for the reasons listed in the above paragraphs.

The appeals filed by the applicants listed in Appendix C are not only
subject to rejection on the classification grounds stated above, but are
also subject to summary dismissal for the reason that the applicants have
failed to comply with the procedural requirements for appealing to the
Director. See 43 CFR Part 221, as amended. Many of the appeals were not
supported by statements of reasons, or the statement of reasons was not
filed within the period allowed by the regulations, and in some instances,
there is no proof that the appellants served the adverse party named in
the decision appealed from with a copy of their notice of appeal and
statement of reasons.

We have noted that in many cases the signatures on notices of appeal and
statements of reason were obviously' not affixed by the same person who
has signed the applications themselves. The appellants' attention is
directed to the regulations in 43 CFR Part 1 which outline the qualifica-
tions of those who may practice before the Department on behalf of appli-
cants. Since, however, all of the applications must be rejected for
the reasons listed above, the Bureau has concluded that it would serve
no useful purpose to pursue this matter further at the present time.
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Many of the appellants have demanded that hearings be held. Hearings are

not held, however, where the sole issue is the question of the proper

classification of lands. Cf. Ferris F. Boothe, 66 I.D. 395 (1959). Hence,

their demands are denied.

'

Associate Director

Approved: September 20, 1961

Assi tant Secretary of the Interi

DISTRIBUTION:

Hon. Barry M. Goldwater, U. S. Senate
Hon. Carl Hayden, U. S. Senate
Hon. Morris Udall, House of Representatives
Hon. John J. Rhodes, House of Representatives
Hon. D. S. Saund, House of Representatives
Roe & Petsch, Attorneys at Law (Regular Mail)
A. Y. Moore, Attorney at Law (Regular Mail)

Edward E. Williams, Attorney at Law (Regular Mail)

W. Francis Wilson, Attorney at Law (Regular Mail)

Bayham and Huffsteter, Attorneys at Law (Regular Mail)

Each Appellant (Regular Mail)
Chief, Div. of Lands & Recreation
SD (Arizona)
LO (Phoenix)
Case File
Permanent File
Attorneys' Reading File
Appeals Reading File
LLM
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APPENDIX "A"

Serial Number Name

Arizona
019675
020286
020295
020528
020969
020979
021490
021160
021161
021182
021188
021191
021192
021347
021353
021354
021560
021638
021659
021660
021662
021786
021834
021923
021924
022062
022073
022074
022099
022207
022208
023352
022357
023516
023517
023518
023521
023539
023563
023564
023565
023570
023571
023573

Frank G. Lizarraga
Henry D. Pelham
Robert L. Koch
John T. Bales
Roderick U. Grandy
Carl E. Babcock
John L. Vogt
Delwin L. McMinn
Helen F. McMinn
Charles R. Ford
Hollis Webb
Amelia J. Babcock
Roger L. Eastman
James O. Mainord
Joseph E. McKee
George B. Koch
Carl A. Hegi
Joseph F. Flood
Phillip F. Falkenstein
William J. Falkenstein
Dured V. Houck
Sumner N. Howard
Woodrow Baker
Silas E. Abbott
Paul Abbott
Joe Lambert
Norman Nichols
Mabel Nichols
Harold L. Rice
George Harold Crose
Maude M. Lambert
Fred W. Underwood
Thelma E. Shepard
Lawrence H. Watkins
Williem J. Smith
John J. Friedman
Earl V. Heckman
James F. Russell
Orman C. Emery
John C. Wright
Paul F. McCune
Herbert R. Kampert
Harve O. McInish, Jr.
Dean W. Allen
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Arizona
023659
023661
023668
023956
023958
023959
023960
023961
023963
023964
023966
023967
023968
023970
024010
024029
024030
024031
024032
024056
024061
024216
024255
024256
024257
024261
024262
024270
024271
024272
024273
024276
024290
024291
024293
024312
024390
024391
024461
024479
024521
024709
04722
024743
024744
024745

Charles R. Dotson
Bill R. Sonner
Russ Scholtz
Robert M. Gillen
Robert A. Thompson
Carl D. Thompson
Belton E. Hodges
Clarence E. Hodges
James D. Thompson
Dorice L. Martin
Raymond H. Coffelt
Joanna H. Lieler
Melvin R. Martin
Donald L. Martin
William 0. Hintze
George Ladra
Heartsill A. Johnson
Hayden E. Ladra
Lawrence D. Ladra
Charles E. Roseberry
Fred D. Cathay
Leonard Dankowski
Teddy F. Warner
Carl N. Smith
Jonathan H. Michael
Fernando Carrera, Jr.
Mardell L. Young
Walter W, Crabtree
John R. Richards
William L. Scovel
Loraine F. Herget
Walter L. Hall
George J. Konnoff
Rodney K. Kayes
Olice C. Dillard
J. F. Shumaker
Archie E. Davis
Jay Smalley
Gilbert S. Boers, Jr,
Harold C. Olson
Leonard J. Bietz
Willis L. Peterson
Wayne O. Earley
Donald M. Thrift
Charles Kalil
Chris Anderson
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Arizona
024846
024857
024858
024859
024864
024871
024872
024874
024933
024958
024992
025014
025021
025022
025082
025190
025192
025193
025197
025272
025278
025295
025296
025297
025301
025302
025304
025305
025306
025307
025308
025309
025311
025314
025315
025316
025317
025318
025319
025323
025325
025331
025332
025348
025353
025357

Alvin E. Alvey
Russell W. Desman
E. Lee Fitzhugh
Roberts B. McCoy
William B. Schmickel
Allen R, Wagner
William B. Fahey
Truman E. Prentice
Creve C. Maples
Philip E. Prentice
George D. Hough
George F. McGrath
Edward H. Broad
Ralph Harmon
William V. Allen
Donald L. Puente
Herman A. Schmidt
Oliver B. Buskirk
George F. Baroch
Leland E. Kirkpatrick
Dorsey W. Chisum
Henry E. Suneson
Mollie A. Crouch
James H. Crouch
Pat N. York
Burton E. Crocker
Robert E. Clark
Wanda J. White
John V. Brothers
Keith Turner
Raymond V. Stearns
Omer A. Frost
James D. Wagoner
Harold S, Parks
Clarence A. Johnson
Bee A. Brothers
Theodore J. Bethel
Elizabeth Martinez
Ave B. Bethel
Everett W. Hatchett
Lamon T. Bell
Otis N. Bradley
Leland R, Wigley
Doyle M, Whitlow
Frank G. Johnson
rver S. Orcutt

•
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Arizona
025359
025378
025379
025384
025386
025389
025391
025393
025398
025432
025434
025438
025444
025448
025458
025459
025460
025469
025480
025481
025482
025483
025484
025485
025486
025487
025488
025490
025492
025493
025494
025596
025587
025589
025594
025595
025598
025605
025606
025608
025616
025619
025620
025621
025623
025661

Bert W. Orcutt
Larry B. Birch
Milo P. Birch
George R. Howard
Keith D. Taylor, Jr.
Emerson G. Huff
Ethel D. Ashley
Murrel P. Herman
Worthy Adams
James R. Edwards
Bertha M. Henderson
Carl P. Engelbrecht
Carl D. Remmler
Edward C. Lopez
Marshall G. Eichenauer
A. L. King
John C. Eichenauer III
Boyd L. Gaines
Kenneth R. Eichenauer
Charles Bayham
Alan P. Bayham
Ruth W. Adam
Sam M. Jiacalone
Wilbur Co Bayham
Raymond Huffsteter
Michael Pascal
Carl L. Dyer
Bert P. Lough
Edward Kuyndall
Lillian Kuyl.endall
Wayne R. Dimmit
Anna H. Edwall
Dave Williams
Eugene J. Sykes
Glenn W. Shaw
Ray E. Shaw
Henry C. Shaw
John W. Ridley, Jr.
Vincent D. Collins
Alvin Collins
Thomas Q. Beatty
James S. Beasley
Luther J, Harper, Sr.
Johnny H. Price
John W. Welkos
F. Lee Wilson
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025662
025677
025678
025680
025682
025685
025726
025730
025731
025732
025733
025734
025735
025736
025737
025738
025739
025740
025741
025742
025753
025756
025769
025770
0257/1
025781
025798
025819
025821
025825
025829
025530
025331
025334
025846
025851
025861
025863
025866
025870
025871
025876
0258-/7

025938
025994
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Frederick Z. Board, II
Thomas N. McCoy
Rev. Perry V. Davis, I
Carl W. Divelbiss
Wilbur Edward Buckley
Donald Mlacker
Hummum Anderson
Lawrence Callahan
Louis Ho Coor
Alonzon Chappell
Porter Callahan
City Scot
McKinley Hill
Ben Roberts
Gilbert Gr.?y, Sr.
Willie Lo Gz'ay
Melvin E, Gray
Herbert Cray
Clarane J. Cray
Lonnie Qo Gray
Gilbert Gray, Jr°
Vincent J. Zel,p
A. Loretta Kozel
KeLneth Eo johnson
Christine E, Tefft
Shirley McMahon
Helen Lo LeCuyer
Thelma Co 1:-.7ano
Claude Br_rber
Vernon Cherry
Glenn C, Morris
Obed Lo Woods
Karl O. Oksanen
H. Bo Daniels
Floyd D. Greenlee
Robert W. Berton
Harry Ilf)Iden

A. Gurdy
Donald L. Sherrill, Sr.
Harry S. Cochran
Chester Callahan
Nancy Eo Witt
Richard C. Witt

Cressworth C. Lander
Richard R. Crance
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Arizona
026001
026067
026058
026069
026353
026391
026448
026520
026521
026533
026537
026543
026545
026560
026562
026576
026580
026587
026588
026617
026626
026633

025341
029855

020974
021687
021925
021926
021927
022343
022358
023965
024428
024877
024953
024966
025081
025083
025201
025290
025399

Donald E. Lander
Ray E. Cagle
Forrest L. Cagle
Frederick M. Aspey
Willie Nell Payne
Ann Oberlies
Gary G. Zesiger
Jacqueline Shelly
John H. Lindauer
Louise H. Lindauer
Curtis J. Swanson
Joseph A. Sarwin
P. O. Springer
Ruth D. Henderson
J. D. Bailey
John W. Fanning
Howard E, Miller
Artell E, Johnson
Richard H. Bell
Robert L. Drake
Arthur R. Watson
Rosolino Lo Curto

APPENDIX "B"

Capt. Robert A. Whits
Jerome A. Mussman

APPENDIX "C"

Louis F. Joslin
Eugene M. Ybarra
John M. Ybarra
Rito M. Ybarra
Julian M. Ybarra
Charles W. Carling
Mike G. Aguilar
Hubert L. Raper
Cedric E. Fite
Louis P. Rudin
James E. Rutherford
Melvin L. Rhinehart
Donald A. Codman
Cecil N. Perkins
Billy D. Hayes, Jr.
Quentin D. DeMuth
Donald L. Bankowski
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Arizona
025471 Richard L. Cuts inger
025489 Mary Alice Pigg
025638 Noel B. Fisher
025743 Boyce Q. St. Clair
025778 Gertrude Mixon
025779 Gus Grant
025780 Lloyd Sutton
025791 Donald J. Rideau
025852 Leo Pendergast
025874 John W. Ridley
026071 Isiah Gipson
026379 011iver Kissling
026449 Denton E. Zesiger
026549 Donald M. Skog
026608 Leslie Droe
026612 Wilber L. Jenkins
026613 Virginia L. Spear
026615 Ina Drake
026627 Ross S. Ramos
026640 Pauline A. Shanks
026611 William K. Helms

97-972 0-63-pt. 1 10
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R C Wake et al

PUBLIC LAND REVIEW

UNITED STATES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D. C.

DECISION

In reply refer to:
6.05c
Misc. No. 47-86995(Idaho)

November 13, 1962

Protest against the proposed
agricultural classification
of public land in the Raft,
River drainage basin

Manager's Decision Affirmed

On October 4, 1957, R. C. Wake and others, through their attorney,
appealed to the Director of the Bureau of Land Management from a
decision issued by the Manager of the Boise, Idaho, Land Office.
That decision, dated September 5, 1957; dismissed the protest filed
by the appellants against the proposed agricultural classification
of certain public lands located in the Raft River drainage basin.
The classification was conditional as to each tract applied for;
each applicant for the lands being required to prove the existence
of an adequate underground water supply prior to the allowance of
his homestead or desert land application.

In his decision, the Manager heia that the Bureau of Land Management
is in no position to deny persons the right to apply for entry under
the homestead and desert land laws regardless of economic conditions,
and that the lands he proposed to conditionally classify for agricul-
tural entry had been carefully, examined and found suitable for the
production of agricultural crops through the application of irrigation
water. The Manager stated that the only unknown factor was the avail-
ability of water for the irrigation of the lands, and pointed out
that a showing of adequate irrigation water would be required of each
homestead and desert land applicant -before his application would be
allowed. In this connection he stated that each applicant would be
permitted to enter 5 acres of the land for which he had applied for
the purpopeof drilling a:test well to prove the existence of an
adequate undergrnund water supply. The Manager also held that the
Bureau of Land Management is in no position to question the source
of capital,,to be used to develop the lands so long as the develop-
ment is_accomplished in accordance with the applicable laws and
regulations.
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The protestants alleged that the Manager erred in fact in determining
that all of the lands included in the proposed classification notice
are suitable for agricultural purposes, and in assuming that suffi-
cient underground water is available for the irrigation of all the
lands he proposed to classify. They also argued that the Manager
erred in lay in stating that the Government is not interested in who
finances the development of the individual entries as the purpose of
the homestead law is to permit individuals to acquire property rather
than one person or combine to acquire, through mesne conveyances,
large tracts of land from the Government.

143

Shortly after the appeal was filed, the protestants requested that a
hearing be held in order to determine the proper answers to the allega-
tions made in their appeal brief. A hearing was subsequently ordered
for the purpose of receiving testimony and evidence concerning 14
designated issues of fact relating to the proper classification of the
lands described in the proposed classification order. This hearing was
held August 1, 2, and 3, and October 3, 1961.

The protestante contention that the Manager erred as a matter of law
in stating that the Government is not interested in who finances the
development of the proposed homestead and desert land entries is not
correct. The laws and regulations do not impose any restrictions on
the sources from which an entryman mah obtain the funds needed to
develop his entry. It is only with the sale, assignment, or mortgage
of the entry before the submission of final proof with which the laws
and regulations are concerned. See 143 CFR 166.10 and 232.15 et Es.
Moreover, the protestants have submitted no evidence tending to show
that the homestead and desert land applicants are not proceeding in
good faith.

Hence, the only question remaining is whether the appellants have
shown that the Manager erred in fact in finding that all of the lands
Included in the proposed classification notice are suitable for agri-
cultural purposes, and in assuming that sufficient underground water
is available for the irrigation of all the lands. In this connection,
it has been uniformly and repeatedly held that one who challenges the
Bureau's classification of land must show, through the submission of
substantial, affirmative proof, that the classification is erroneous.
Cf. Ramon Q. Ortega, A-28661 (February 8, 1962).

An evaluation of the evidence submitted by the appellants reveals
that they have not carried the burden they assumed when challenging
the classification. With respect to the suitability of the lands for
agricultural purposes, the appellants have not shown that there is
not sufficient irrigable soil in each proposed entry. As to the
sufficiency of the underground water supply, they have not shown that
sufficient underground water is not available for the irrigation of
the approximately 9,000 acres of irrigable land embraced in the pro-
posed entries.
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Moreover, the protestants' allegation that the Manager erred in
assuming that there is sufficient underground water available for the
irrigation of the lands is based on an erroneous interpretation of the
facts. The Manager did not assume that sufficient water is available.
He specifically stated in his opinion that the availability of ade-
quate irrigation water was an unknown factor, pointing out that each
applicant would be required to drill a test well to prove the existence
of ample water before his entry would be allowed.

Accordingly, the dismissal of the protest is affirmed.

3t,44-i_, 
Acting Director

Enclosure

Approved: March 1, 1963

cretary of the Interi

DISTRIBUTION
Hon. Len B. Jordan, United States Senate
Hon. Frank Church, United States Senate
Hon. Ralph R. Harding, House of Representatives
Mt. Herman E. Bedke, Attorney for the Protestants (Regular Mail)
Messrs. S. T. Lowe and Kales E. Lowe, Attorneys at Law (Regular Mil)
Mr. Lawrence H. Duff in, Attorney at Law (Regular Mail)
Each applicant listed in attached appendix (Regular Mail)
SD (Idaho)
LO (Boise)
Office of Hearing Examiners, Salt Lake City, Utah (Regular Mail)
Hearings Administrative Officer
Geological Survey
Division of Lands and Recreation
Case File
Perm. File
Appeals Reading File
Attorneys' Reading File
LLM
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APPENDIX

Homestead Applications

Delbert R. Woolsey
Idaho 05351
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Jay E. Bowen
Idaho 05362

Desert Land Applications 

Edward A. Boyd
Idaho 04476

Marion J. Callister
Idaho 04611

Ida Sanders
Idaho 04926

Fhebe F. Biggers
Idaho 05070

Charles E. Utt
Idaho 05159

Elisee J. 011ivier
Idaho 05321

Fred W. Trautwein
Idaho 05343

Glenn L. Jones
Idaho 05695

Marjorie P. Newcomb
Idaho 06400

Olive E. Stoor
Idaho 06889

Lillian Thompson
Idaho 06993

Vardis June Ward
Idaho 06999 •

Eva Montgomery
Idaho 07001

sEP 23

Arthur V. Daley
Idaho 04501

Elam J. Sanders
Idaho 04924

Dennis D. Biggers
Idaho 05069

Donald W. Black
Idaho 05073

Evan L. Black
Idaho 05210

Joseph E. Lee
Idaho 05339

Treys May Trautwein
Idaho 05344

John A. Glenn
Idaho 06098

Earl L. Somsen
Idaho 06870

Don A. Greenwell
Idaho 06928

Clark W. Ward
Idaho 06997

Charles A. Montgomery
Idaho 07000

Lester Thompson
Idaho 07004
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Bud M. Stoor
Idaho 07131

Kasper E, Backman
Idaho 07249

Marjorie Humphrey
Idaho 07392

Everett T. Johnson
Idaho 07394

Lois Smith
Idaho 07396

PUBLIC LAND REVIEW

Viola Gertrude Temple
Idaho 07424 .

Wells Hepworth
Idaho 07289

• Wayman Yarbrough
Idaho 07212

Rawlins J. Harper
Idaho 07271

Nolan B. Humphrey
Idaho 07393

Della Mae Johnson
Idaho 07395

Theodore Tuttle
Idaho 07397

Orvil E. Beecher
Idaho 07476
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Calvin C. Carroll

UNITED STATES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D. C.

In reply refer to:
6.05c
Fairbanks 028764

April 22, 1963

CEETIFIED MAIL
RETURN RECEIPT REQUESTED

DECISION
• Homesite Notice of Location

•

Decision ▪ Affirmed

Calvin C. Carroll has appealed from a decision, dated November 21, 1962,
notifying him that the Geological Survey had reported that the land
embraced in his above-noted notice of location of settlement under the
Homesite law was prospectively valuable for oil and gas, and therefore, the
land was subject to the act of March 8, 1922 (48 U.S.C. 376-377), as
amended, and the regulations 43 CFR Part 66 J. The decision allowed
him 30 days from the receipt thereof within which to file a petition
supported by technical evidence, for reclassification of the land as
nonmineral in Character, failing in which, any certificate or patent
issued for the land would be impressed with a reservation of the oil and
gas to the United States in accordance with the provisions of the act
of March 8, 1922, supra. 

The appellant asserts in substance that since no oil and gas leases have
been issued on lands in Fort Yukon, where his homesite claim lies, he
believes a mistake has been made in identifying his claim and declaring it
valuable for oil and gas.

The record shows that the land involved was correctly identified by the
metes and bounds description of the land which was based upon the sketch
map submitted by the claimant with the notice of location of his homesite.

The regulations (43 CFR 102.22) provide:

"(a) Where the Geological Survey reports that land embraced in a
nonmineral entry or claim on which final proof has not been submitted
or which has not been perfected in an area in which valuable deposits
of oil and gas may occur because of the absence of reliable evidence
that the land is affected by geological structure unfavorable to oil
and gas accumulation, the entryman or claimant will be notified thereof
and allowed a reasonable time to apply for reclassification of the
land as nonmineral, submitting a showing therewith, and to apply for

1/ The act of March 8, 1922 governs agricultural entries on coal-oil and
gas lands and 43 CFR 66.2 provides that the general instructions in
43 CFR Part 102 will be followed in matters of practice and procedure
in such cases.
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a hearing in event reclassification is denied, or to appeal. He
must be advised that, if a hearing is ordered, the burden of proof
will be upon him, and also that if he shall fail to take one of the
actions indicated, his entry or claim and any patent issued pursuant 
thereto will be impressed with a reservation of oil and gas to the 
United States." Underscoring added.

The record in the instant case shows that the Geological Survey reported
on October 25, 1962 that the land involved is valuable prospectively for
oil and gas. Therefore, the appellant's homesite location is subject to
the act of March 8, 1922, supra, and any patent issued pursuant thereto
must be impressed with a reservation of the oil and gas deposits to the
United States, unless, upon,application by the appellant, the land is
finally reclassified as nonmineral. Accordingly, the decision appealed
from is affirmed.

The appellant is allowed 30 days from the receipt of this decision within
which to either make application to the Director, Bureau of Land Management,
Washington 25, D.C. for reclassification of the land as nonmineral, or
appeal to the Secretary of the Interior. Should the appellant elect td
apply for reclassification of the land as nonmineral, he must submit Et
showing therewith. The appellant may also request a hearing in the event
the reclassification is denied, however, the burden of proof will be upon
him. If an appeal is taken to the Secretary of the Interior it must be
filed with the Director, Bureau of Land Management, Washington 25, D.C.,
and the amount of the filing fee will be $5. In taking an appeal there
must be strict compliance with the regulations. See enclosed Form 4-1365.

Upon failure of the appellant to take one of the actions specified above
within the time allowed the case will be returned to the Manager of the
Fairbanks Land Office, for further appropriate action.

Chief, Brandi' of Land Appeals
Division of Appeals

Enclosure

DISTRIBUTION:
Calvin C. Carroll (Certified Mail)
SD (Alaska) Division of Lands and Recreation
LO (Fairbanks; Case File; Perm. File; Appeals Reading File; Attorneys' Reading

- File
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D. C.

149

In reply refer to:
6.05c
New Mexico 0338731

April 23, 1963

Certified Mail 
Return Receipt Requested

DECISION

Wallace L. Hilgenberg Public Sale Application

Decision Affirmed 

Wallace L. Hilgenberg has appealed from a decision, dated January 15, 1963,
rejecting his public sale application filed on December 10, 1962. The stated
reason for the rejection is that the applied-for lands were classified on
October 26, 1962, as suitable for disposal for recreation and public purposes
and are therefore not available for public sale.

The appellant alleges that the applied-for land is suitable for grazing; is
not suitable for recreation use; and he does not believe the land will be used
in conjunction with the proposed Rio Grande Park.

Information in the case record shows that the applied-for lands are part of a
large tract which was the subject of an action taken by the Twenty-fourth New
Mexico Legislature by Chapter 37 laws 1959 establishing Rio Grande State Park.

It is the policy of the Department to make public land, valuable for recrea-
tion purposes, available to the general public, rather than allow disposition
for private uses. Roscoe T. Schafer, A-28131 (August 27, 1959). Therefore,
it is proper to reject applications for land that have been classified as
suitable for recreation uses. Cf. Randall Storey, A-27573 (September 22,
1958); Lafayette M. Hughes, A-27213 (December 28, 1955).

Accordingly, the decision is affirmed.

Wallace L. Hilgenberg is allowed the right of appeal to the Secretary of the
Interior in accordance with the regulations in 43 CFR Part 221, as amended.
See enclosed Form 4-1365. If an appeal is taken, it must be filed with the
Director, Bureau of Land Management, Washington 25, D. C., and the amount of
the filing fee will be $5. In taking an appeal there must be strict compliance
with the regulations. If an appeal is filed, the appellant will have the
burden of proving, by presenting positive and substantial evidence, wherein
the decision appealed from is in error.

Chief, Branch of Land Appeals
Division of Appeals

Enclosure

DISTRIBUTION

Wallace L. Hilgenberg (Certified Mail)
SD (New Mexico)
LO (Santa Fe)
Division of Lands and Recreation
Case File
Perm, File
Appeals Reading File
Attorney's Reading File
MRS
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UNITED STATES
DEPARTMENT OF THE. INTERIOR
Bureau of Land Management

Washington 25, D. C.

In reply refer to:
6.05c
Timber Sale Contract
14-11-0001(14)-930 (Oregon)

April 23, 1963

Certified Mail 
Return Receipt Requested

DECISION

Chester C. Gibby Timber Sale Contract

Decision Affirmed

Chester C. Gibby has appealed from a letter-decision, dated February 12,

1963, terminating his right to purchase certain described 0 & C timber

and retaining his bid deposit of $1,300. The decision states that the

required contract and bond forms, together with the required payment

for the purchase of the timber, were not received from the appellant

within the required time.

The record shows that a 90-day timber sale notice, dated October 19, 1962,

was issued, inviting written bids for not less than the advertised appraised

price of $12,830.50. Two bids for the advertised timber were received, on

printed Bureau forms; (1) a sealed bid in the sum of $12,830.50 and (2) the

appellant's oral bid of $14,029.75. The appellant's bid form, dated

November 26, 1962, was signed by him and it states that the required bid

deposit is $1,300. The form also contains the following printed statement

on its face:

"IT IS AGREED that the bid deposit shall be retained by the

United States as liquidated damages if the bid is accepted

and the undersigned fails to execute the sale contract and

furnish a satisfactory performance bond within 30 days after

the bid is accepted. . . ."

The Bureau accepted Mt. Gibby's bid by letter of December 3, 1962, and
he was requested therein to execute the attached contract and performance

bond forms and return them t, the Bureau's office in Salem, Oregon, within

30 days after the receipt of the letter. Section 32 of the contract

provides in part that:

A performance bond shall be filed by the Purchaser on or before

the date this contract is signed by the Authorized Officer in

the sum of Four Thousand and no/100 Dollars . . .
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The December 3 letter also states that the contract requires a payment
of the first installment of $2,000. The bid deposit was applied against
the first installment and, therefore, a check for the sum of $700 was to
have accompanied the executed contract and bond forms.

On December 26, 1962, the Acting District Manager of the Salem, Oregon
office sent Mr. Gibby a letter by certified mail reminding him that
22 days had elapsed since his high bid was accepted and that unless the
signed contract, bond forms, and a payment of $700 were received by
January 5, 1963, or unless he presented a satisfactory written request
showing why he required additional time, his bid deposit would be re-
tained as liquidated damages.

Mr. Gibby requested an extension of time until February 5, 1963, to
complete his contract, which request was granted. On February 6, 1963,
Gibby made another request for an additional 10-day extension of time
to complete his contract; but this was denied and the decision of
February 12 was thereupon idsUect:

The appellant alleges that:

1. Had appellant been given one more week's time he could
have secured the necessary bond.

2. The decision to not extend the time under the circum-
stances was capricious, arbitrary, and an abuse of
discretion.

3. The contract was awarded to the second highest bidder
for $13,998.75. Therefore, the actual damages sustained
by the Government amounted to $31. Under such circum-
stances, the "Forfeiture of $1,300 is a penalty and
cannot be considered liquidated damages when there is
no reasonable relationship between the damages sustained
by the United States and the sum forfeited."

On the basis of the foregoing allegations, the appellant demands the
refund of the net sum of $1,269 from the Government.

The signed deposit agreement submitted by Mr. Gibby contains the
following language:

". . . In submitting or confirming this bid, the undersigned
agrees to the . . . applicable regulations . . . ."
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The applicable regulations read as follows:

"Within 30 days after receipt of the contract the successful
bidder shall sign and return the contract, together with any
required performance bond: Provided, that the authorized
officer may, in his discretion, extend such period an addition-
al 30 days . . . . If the successful bidder fails to comply
within the stipulated time, his bid deposit shall be forfeited
as liquidated damages." (43 CFR 115.25(b)).

A minimum performance bond of not less than 20 percent of the
total contract price will be required for all contracts of
$2,500 or more. . . . The performance bond may be:

(1) Bond of a corporate surety . .; or
(2) Personal surety bond . . .;
(3) Cash bond; or
(4) Negotiable securities of the United States.

(43 CFR 115.27)

The appellant expressly and unqualifiedly agreed that his bid deposit of
$1,300 shall be retained as liquidated damages if he failed to furnish
a satisfactory performance bond within 30 days after the acceptance of
his bid. The appellant admits that he did not comply with the plain
language of his bid. However, he contends that he could have secured
the necessary bond if he had been given "one more week's time". The
record shows Mr. Gibby was allowed an additional 30 days extension of
time and still failed to furnish the bond. The regulation, supra, makes
no provision for any extension of time beyond the one additional 30 day
period that was granted to Mr. Gibby.

The Bureau personnel are not authorized to grant any extensions of time
beyond the one 30-day period allowed by the departmental regulations.
Therefore, there is no merit to the appellant's allegations that the
Bureau's determination was arbitrary and an abuse of discretion.

The term "liquidated damages" is used, in reference to a breach of contract,
to express a fixed sum which is agreed upon between the parties as the
ascertained damage which the one is to receive and the other to pay be-
cause of the default. U.S. v. U.S. Fidelity and Guaranty Co. 151 F. 534,
536. The amount of recovery is limited by the contract even though the
actual damages may be in excess of or less than the stipulated amount.
25 Corpus Juris Secundum, Damages, sec. 116. The absence of actual dam-
ages is not fatal and does not convert a liquidated damages provision
into a penalty: No proof of damages is necessary. Appeal of Refer 
Construction Company, 68 I.D. 140, 143 (1961). Generally, the distinction
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between a "penalty" and a provision for "liquidated damages" is that a
penalty is, in effect, a security for performance, while "liquidated
damages" are a sum to be paid in lieu of performance. Foster v.
Montgomery Ward and Company 24 Wash. 2d 248; 163P(2) 834, 844, 845;
See also 25 Corpus Juris Secundum, Damages, sec. 101C.

Although the actual damage in this case may have been only $31 it is
not material to the issue in this case, because the Government would
have no recourse to any additional damages if the actual damages in
this case had been the amount of the full bid price. The test fat
determining whether an agreed sum is to be construed as "liquidated
damages" or a "penalty", is not the relationship between the actual
damages sustained and the sum forfeited, as it is alleged by the appel-
lant, but whether the uncertain amount likely to be lost is greatly
disproportionate to the amount involved. The withholding of 15% of
the contract price as "liquidated damages" in the event of a breach
has been held enforceable. Russ Mitchell Inc. v. Houston Pipe Line Co.,
Tex. Civ. App. 219 S.W. 2d 109. In another instance, an agreement that
$2,500 earnest money be retained in a $60,000 hotel purchase in event
of default was held enforceable. Grimsley v. Life Insurance Co. of 
Virginia, Tex. Civ. App. 154 S.W. 2d 196.

The determination in the decision appealed from complies with the
departmental regulations and it is consistent with the legal principles
established by the courts.

Accordingly, the decision is affirmed.

Chester C. Gibby is allowed the right of appeal to the Secretary of the
Interior in accordance with the regulations in 43 CFR Part 221, as amended.
See enclosed Form 4-1365. If an appeal is taken it must be filed with
the Director, Bureau of Land Management, Washington 25, D. C. and the
amount of the filing fee will be $5. In taking an appeal there must
be strict compliance with the regulations. If an appeal is filed the
appellant will have the burden of proving, by presenting positive and
substantial evidence, wherein the decision appealed from is in error.

Chief, Branch of Land Appeals
Division of Appeals

--',Enclosure

DISTRIBUTION

Hayter & Shetterly (Certified Mail)
Chester L. Gibby .
SD (Oregon)
DM (Salem)
Division of Forest Management (50)
Case File
Perm. File
Attorney's Reading File
Appeals Reading File
MHS
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In reply refer to:
6.05c
BLM 048583

UNITED STATES (Mississippi)
DEPARTMENT OF THE INTERIOR
Bureau of Land Management March 26, 1963

Washington 25, D. C.

Board of Supervisors
Jackson County, Mississippi

Applicant

E. P. Wilkes
Protestant-Appellant

DECISION

Decision Affirmed

Recreation and Public
Purposes Application

E. P. Wilkes has appealed from a decision dated October 15, 1962, dismissing his

protest against the proposed disposal of•mertain lands, comprising what is com-

monly known as Round Island, to Jackson County, Mississippi, pursuant to its

above-identified recreation and public purposes application,!'

The appellant in his appeal contends, in substance, that he is opposed to the

proposed disposal of the lands to Jackson County, especially when the "deed"

will contain a clause permitting change of purpose for which the lands are to

be used through consent of the Department. The appellant further asserts that

once the lands are sold to Jackson County there is the possibility of it being

disposed of to private individuals at some future date, with the consent of the

Department, else there would be no provision put in the "contract" providing

that the use for which the lands were disposed of could be changed with the

consent of the Department.

The records show that the lands have been carefully examined, and it has been

determined that their highest and best use is for disposal to Jackson County for

use in connection with its plan of development of the area for recreation. The

county has agreed, in writing, by stipulation, and by its plan of development,

that the lands will not be used for any other use than for public recreation and

park purposes.

1/ Protests were filed by some 27 persons in connection with the proposed trans-

fer of the land in question to Jackson County upon publication of the notice

in a local newspaper of the proposed disposal. Mr. Wilkes, however, is the

only person to appeal from the decision dismissing the protests.
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The conditions and limitations attaching to patents issued pursuant to the
Recreation and Public Purposes Act are specified in detail by the statute itself
(act of June 14, 1926, 44 Stat. 741, as amended; 43 U.S.C. Supp. II, 869-2).
Under its terms, a grantee may not convey the lands involved except to one
qualified under the act (a State or political subdivision or a non-profit organ-
ization), nor may the use of the land be changed except to a use which would
also qualify under the act (recreation or public purpose). Even these limited
changes in ownership or use may be effected only with the consent of the
Secretary of the Interior. Any attempt to convey or change land use in contra-
vention of the statute causes title to revert to the United States. Prior to
1959, these limitations were restricted to a period of 25 years, but an amend-
ment in that year struck out the time limit so that they are now effective in
perpetuity.

The public policy of the United States to govern in such cases is thus clearly
provided in statute law. By formal regulation issued pursuant to law (43 CFR
254.10), it is required that the restrictions and limitations be repeated in
the patent. It is difficult to conceive how any more complete safeguards could
be provided against the contingencies foreseen by the appellant.

Accordingly, it is concluded that his objections are outweighed by the public
interest in providing recreation facilities and the decision appealed from is
affirmed.

This decision constitutes a final administrative determination by the Department
in this matter. 43 CFR 1963 ed., 221.31.

//, /7
AssistakDiP6ctor

Approved; April 22, 1963

Aftletant Secratary of treInterior

DISTRIBUTION 
Mr. E. P. Wilkes
Board of Supervisors, Jackson County
Division of Lands and Recreation
Division of Field Services
FSLO
Case File
Permanent File
Appeals Reading File
Attorneys' Reading File
RBO



156 PUBLIC LAND REVIEW

In reply refer to:
6.05c
California Contest No.

UNITED STATES 10-747
DEPARTMENT OF IRE INTERIOR April 24, 1963
Bureau of Land Management

Washington 25, D. C. CERT1k1hD MAIL
RETURN RECEIPT REQUESTED

DECISION
United States, •. Involving the Ukiah, Covelo, Humbolt,

Contestant-Appellee; •. White, Tannery, Tannery #2, Jackson,
• • Cademartori, FUrnell, Last Chance,

v. •. Lewis, Enough and Faurrell placer
• • mining claims. Situated in Secs.

Humbolt Placer Mining Company, . 5, 6, and 7, T. 34 N., R. 8 w.;•
a Corporation, and Del de Rosier . . Secs. 1, 2 and 3, T. 34 N., R. 9 w.;

Contestees-Appellant •. Sec. 35, T. 35 N., R. 9 W.; all
• • M.D.M., Trinity County, California.

Decision ▪ Affirmed

The above-named contestees have appealed from a decision of the Manager

of the Bureau's Sacramento Land Office, dated February 7, 1963, rejecting
their answer to an amended contest complaint and dismissing their motion

to dismiss the complaint. The Manager held that the answer and motion to

dismiss, filed January 29, 1963, are not responsive to any action pending

before the Department of the Interior because the case to which they were

directed was finally closed on October 11, 1960, after all proper actions
had been taken.

The record shows that the amended contest complaint to which the appellants'
answer was directed was served on Anthony J. Kennedy, as "attorney-in-fact

and law and agent for Humbolt Placer Mining Company," on March 18, 1960;
and on Del de Rosier and the HuMbolt Placer Mining Company, c/o E. W.
Phipps, President, on March 21, 1960. The complaint charged that certain
of the placer claims were null and void for want of a discovery, that
the land embraced by the claims is non-mineral in character, and that one
of the claims embraced noncontiguous tracts of land. It charged that
portions of certain other placer claims were nonmineral in character and
should be excluded from the claims. The contestees were allowed 30 days
within which to file answer to the amended contest complaint; however,
they filed instead, in the District Court of the United States, a "Complaint
for Injunction" in Which they requested that the Bureau of Land Management
be permanently enjoined and restrained from proceeding further in this matter.

This complaint for injunction was filed on April 18, 1960, and on that same
day the Court issued a restraining order pendente lite, ordering, in effect,
the Bureau of Land Management to withhold further action in connection with
the amended contest complaint and to show cause why they should not be
permanently enjoined from attacking the contestees' title to the claims.
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In essence, the contestees' complaint for injunction charged that as the

United States had initiated condemnation proceedings to obtain possession

of the disputed claims in the District Court, the Bureau of Land Management

had no jurisdiction to determine the validity of the claims in contest
proceedings.

After a hearing on the contestees' complaint for injunction, the District
Court found that, assuming that it had the power to enjoin further proceedings
in the contest, there was no good reason for the exercise of such power,
and that the United States could,through the means of condemnation proceedings,
obtain immediate possession of the disputed claims and, at the same time,
permit the Bureau of Land Management to initiate contest proceedings to
challenge the validity of the claims. The District Court dissolved the
temporary restraining order and dismissed the complaint for injunction.
It issued no order which would keep the restraining order standing while
the contestees perfected an appeal to the Court of Appeals. Hutbolt Placer
Mining Company and Del de Rosier v. Raymond R. Best etc., 185 F. Supp.
290 (1960).

On August 18, 1961, the Court of Appeals, 9th Circuit, vacated the ruling
of the District Court and remanded thecase for further proceedings.
Hutbolt Placer Mining Company v. Best, 293 F. 2d 553 (1961). Subsequently,
the Supreme Court of the United States granted certiorari (368 U.S. 983
(1962)), and in a decision of January 14, 1963, it reversed the Circuit
Court, sustaining the action taken by the District Court. Best et al.,
v. Hutbolt Placer Mining Company et al., 371 U.S. 334 (1963).

Meanwhile, after the District Court had dissolved the restraining order
and before the Circuit Court's decision, the Bureau of Land Management
issued an order extending the time within which the contestees were to file
an answer to the contest complaint. This order, dated July 14, 1960,
stated that, as the period of time allowed to file an answer to the amended
contest complaint had almost expired at the time the contestees filed
their complaint for injunction and obtained a temporary restraining order,
the contestees would be allowed 15 days from the date of receipt of the
order within which to file an answer. The order was served on Del de Rosier
on July 16, 1963, and on Claud E. Phipps and Charles L. Gilmore, attorney
for the Hutbolt Company, on July 18, 1963.

As the contestees did not file an answer to the amended contest complaint,
the Manager issued a decision, dated August 3, 1960, declaring null and
void, either in whole or in part, the claims identified in the complaint.
This decision advised the contestees of the usual right of appeal to the
Director, Bureau of Land Management. It was served on Mrs. C. L. Phipps

97-972 0-63—pt. 1 11
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on or before August 29, 1960, and on Charles L. Gilmore and Del de RoSier
on August 4, 1960. No appeals were filed, however, and the Manager closed
the case on October 11, 1960.

In their appeal from the Manager's February 7, 1963 decision, the contestees
contend, in essence, that the Bureau of Land Management had no jurisdiction
to do anything regarding the amended contest complaint from April 18, 1960,
when the temporary restraining order was issued, until January 14, 1963,
when the Supreme Court issued its decision.

The contestees argument overlooks Rule 62(c) of the Federal Rules of Civil
Procedure and the fact that the prosecution of an appeal cannot operate
as an injunction when none has been granted, as in the case of an appeal
from a decree dismissing a bill for an injunction when no injunction has
been granted, or from an order denying a preliminary injunction. Virginian 
Railway Company v. United States et al., 272 U.S. 658 (1926). An appeal
from a decree granting, refusing or dissolving an injunction does not
disturb its operative effect, and injunctional orders prior thereto are
not set aside, kept standing or restored without &)special order.
Cumberland Telephone & Telegraph Co. v. Louisiana Public Service Commission,
260 U.S. 212 (1922); Hovey v. McDonald, 109 U.S. 150 (1883).

Accordingly, as there is nothing in the record to show that the Courts in
which this matter was prosecuted directed the Bureau of Land Management
to suspend action on the amended contest complaint after the decree
dissolving the temporary restraining order and dismissing the complaint
for injunction had been issued, the contestees' argument is without merit.

In their appeal, the contestees state that the placer mining claims involved
in this case are some of the 38 mining claims included in a single application
for patent, Sacramento 049136, which was filed on November 19, 1954. They
contend that they are being harassed because all of the claims included in
the patent application have not been considered at one time, and that many
contests involving two or more claims have been, or are being, prosecuted
in a manner designed to discourage them from defending their claims.

The contestees have submitted nothing to show that all of the mining claims
described in their patent application could, or should, have been examined
and processed at one time so that a single contest could have determined
the validity of all of the claims the United States wished to challenge.
Nor are we prepared to find that this ought to have been done. That the
38 claims cover an area of some 5,645 acres, more or lebs, and that each
Of the 38 claims must be judged on its own merits, suggest that a single
hearing would not be administraiAvely feasible. Nor does the record show
that the Bureau of Land Management arbitrarily delayed contesting any of
the claims.
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Accordingly, the decision appealed from is affirmed.
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The contestees are allowed the right of appeal to the Secretary of the
Interior in accordance with the regulations in 43 CFR Part 221, as
amended. See enclosed Form 4-1365. If an appeal is taken it must be filed
with the Director, Bureau of Land Management, Washington 25, D.C.. The
amount of the filing fee will be $5 for each mining claim for which
favorable action is sought. If all 13 mining claims affected by this
decision are included in an appeal, the filing fee will be $65. In
taking an appeal, there must be strict compliance with the regulations.
If an appeal is filed the appellants will have the burden of showing
that this decision is erroneous.

Gief, Branch of Mining
and Grazing Appeals

Division of Appeals

Enclosure

DISTRIBUTION:
Mr. Charles L. Gilmore, Attorney for the appellants Certified Mail)
Mr. Del de Rosier
HuMbolt Placer Mining Company
Division of Minerals
Hearings Administrative Assistant
SD (California)
LO (Sacramento)
Case File
Perm. File
Appeals Reading File
Attorneys' Reading File
LLM
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UNLLED STATES
DEPARTMENT OF THE INAHIOR
Bureau of Land Management

Washington 25, D. C.

In reply refer to:
6.05c
Oregon 013189

April 5, 1963

DECISION
Kronenberg Logging Company, Inc. : Application to Purchase

under Act of October 23, 1962

Application Denied 

On February 23, 1963, the Kronenberg Logging Company, Inc., filed the
above-noted application under the Act of October 23, 1962 (76 Stat.
1127). The application was for patent to an area of five acres,
(not described) surroundine the improvements situated on the Durtonia
No. 1 Placer Mining Claim, in the EiNErISW* of Sec. 12, T. 32 S.,
R. 14 W., W.M., Oregon. The application shows that the claim was
located on September 11, 1956, by the applicant's predecessor in
interest, J.F. Kronenberg. The application indicates that buildings
have been constructed on the claim, regular annual assessment work
performed and residence maintained to the present time.

The record shows that the claim was declared null and void by decision
of the Hearing Examiner dated June 12, 1962.

Under the Act of October 23, 1962, Supra, and the regulations a'kualified
applicanfis one who is: A residential occupant-owner, as of October 23,
1962, of valuable improvements in an unpatented mining claim which
constitute for him a principal place of residence and which he and his
predecessors were in possession of for not less than seven years prior
to July 23, 1962. 43 CFR 260.2(a)(1).

Since the claim was not located until September 11, 1956, the applicant
has not demonstrated that he and his predecessors in interest were in
possession of the unpatented mining claim for not less than seven years
prior to July 23, 1962, as required by the act and the regulations.
Consequently, the applicant is not a qualified applicant. It is
unnecessary, in view thereof, to discuss other deficiencies in the
application. •

Accordin: y, the application is hereby rejected.

This decision constitutes a final administrative determination in the
matter. 43 CFR 221.31.

Director
Approved: April 18, 1963

C

Assistant Secretary of the Interior

DISTRMUTION:
Kronenberg Logging Company, Inc. (Reg- ar
Pierce M. Rice, agent for appellant (aular Mail)
Division.of.Lands and Recreation
Case File
Perm. File
Appeals Reading File
Attorneys' Reading File
CLH
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UNITED STATES In reply refer to:
DETARTMENT OF lab INIERiOR 6.05c
Bureau of Land Management Colorado 0101313

Washington 25, D.C.

April 8, 1963

DECISION

Louis and Lena M. Weber Public Sale Application

Decision Affirmed

Louis and Lena M. Weber have appealed from a decision dated January 21,
1963, rejecting in part their above-identified public sale application,
filed on January 8, 1963 as to the lands described therein as Lots 28
and 30 sec. 13, and ESE- sec. 14, T. 44 N., R. 8 W., New Mexico Principal
Meridian, Colorado, for the reason that these lands had been classified
for small tract purposes by Small Tract Classification Order No. 39,
published in the Federal Register of April 5, 1962, and were, therefore,
segregated from all appropriation under other public land disposed laws.
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In their appeal, the appellants state that they wish to withdraw their
application as to Lots 28 and 30 sec. 13. However, they strenuously
object to the classification of the ESE sec. sec. 14 for small tract purposes

for a number of reasons as stated in their appeal. The appellants suggest

as a solution of the problem, in the event their protest against the
classification of the *Et sec. 14 is denied, that an exchange be effected

whereby the Bureau would exchange this tract of land for the WISE sec. 13
owned by them.

As stated in the decision appealed from, the subject lands are classified
for small tract purposes and are segregated from all appropriation under
other public land disposal laws. The classification order No. 39, published
in the Federal Register of April 5, 1962 (27 F.R. 3261), specifically
provides that classification of the lands segregates them from all
appropriations, including locations under the mining laws, except as to
applications under the mineral leasing laws. Such segregation is in
conformity with the applicable regulation, 43 CFR 257.3(b). This would
preclude disposing of the lands in question either under a public sale
application or through an exchange. In the circumstances, it was proper
to reject the appellants' application for the lands classified for small
tract purposes. Cf. Francis E. Mullen, A-28612 (July 14, 1961). See also
Paul B. and Ruth M. Butler, A-27634 (August 26, 1958).

As to disposing of the remainder of the lands applied for by the appellants,

not included in the small tract classification order, it is noted that the United

States Geological Survey, in a report dated February 19, 1963, has indicated
that the lands may be valuable for tungsten, maganese, gold, lead, ccpp6r, zinc
and uranium. Consequently, further field examination will be necessary before

a decision can be made concerning the remaining lands in the subject appli-
cation. However, if such examination discloses that the lands are in fact
valuable for such minerals, the lands may not be disposed of under the public

sale law. See 43 CFR 250.8.
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Accordingly, the decision appealed from is affirmed.

This decision constitutes a final administrative determination of the
Department in this matter. 43 CFR 1963 ed., 221.31.

ti,
- .

Assistahtiarector

Approved: April 23, 1943

! s71—,
Assiltini SecretarY .'ciAhe Interior

DISTRIBUTION:
Mr. Theodore I. Brooks, Attorney for Appellants (Regular Mail)
Mr. and Mrs. Louis Weber (Regular Mail)
Division of Lands and Recreation
SD (Colorado)
LO (Denver) Hon. Gordon Allott, U.S. Senate
Case File
Appeals Reading File
Permanent File
Attorneys' Reading File
RBO
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In reply refer to:
6.05c
Wyoming Misc.

UNITED STATES W5 -F-62-1
DEPARTMENT OF THE INTERIOR
Bureau of Land Management April 29, 1963

Washington 25, D. C.

DECISION

Jack Schwabacher Fire Trespass
A. E. Schwabacher

Case Remanded 

By a letter dated January 15, 1963, the Wyoming State Director demanded
from the above-named parties $7,079.78 as damages suffered and costs
incurred or to be incurred by the United States as a result of a fire or
fires allegedly caused by the Schwabachers or their agents. The Schwabachers
were allowed 30 days within which to effect a settlement for the trespass
damages or to show they were not responsible. An appeal to the Director,
Bureau of Land Management, was provided in the event the Schwabachers did
not wish to comply with the terms of the letter.

However, it was improper for the State Director to include in his letter a
provision allowing the Schwabachers a right of appeal to the Director. This
is not the procedure in trespass cases of this nature.

Accordingly, the decision is vacated and the record is remanded to the
Bureau's State Director for further processing.

As the State Director's action was improper, the $5 appeal filing fee paid
by the Schwabachers' attorney will be refunded to him in due course by check
from the Treasury Department.

Chief, Branch of Land Appeals
Division of Appeals

DISTAIBU7I3N 
Mt. Milton A. Oman, Attorney for the appellants
Messrs. A. E. and Jack Schwabacher
SD (Wyoming)
LO (Cheyenne)
Case File
Perm. File
Division of Protection
Appeals Reading File
Attorney's Reading File
LLM
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In reply refer to:

UNITLM STATES 6.05c

DEPARTMENT IF TEE INWICR Sacramento 055830

Bareau of Land Manaeeeeet

Washington 25, D. C.

February 28, 1962
DECISION

David L. Williams Color of Title Application

Decision Vacated
Case Remanded

Thie is en appeal fa et a decision dated Noveeber 27, 1961 rejecting

the above-noted Color of Title Application because the lands lie in

both Tahama and Mendocino Counties and the latter county has never

aeseseed any portion of the land but carried it on its rolls as

United States /and. The decision also stated that the Tehama County

tax title transfer includes only portions of the Land described in

the application and that it would not be good administrative practice

to allou title to that eortion for which taxes have been paid as

partial allowance would reqeire a metes end bounds survey to determine

the acreage and legal description of the allowable portion. In ad-

dition, the decision stated that the lands provide ingress and egress

to Nationel Forest land.

Ca appeal, the appellant states that he is willing to restrict his

application to that part of the land which has been tazed and is lo-

cated in Tehama County, that he is etUlirg to give the Forest Service

such right-of-way as it might need end, that if a survey will result ii

the granting of his application, be will have it made.

In view of the statements contained in appellant's statement of reasons,

the case is remanded to the Sacramento Land Office through the Bureau's

State Director for further concideration as may be appropriate.

LeGal Assistant ,
Division of Appeals

DISTRIBUTION:
Mr. C. A. Siromsness, Attorney at Law (Regular Mall)
Mr. D. L. Williams (Regu/ar Nail)
Division of Lands and Recreation
SD (California)
Le (Sacramento)
Case Pile
Perm. File
Appeals Reading File
Attorney's Reeding File
Jar
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UNITED STATES
DEPARTNENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D. C.

DECISION
••
••

Decision Affirmed
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In reply refer to:
6.05c
Nevada 053310

January 3, 1963

Certified Mail 
Return Receipt Requested

Desert Land Application

Elmer Edward Wobig has appealed from a decision of the Chief, Lands
Adjudication Section, dated August 21, 1962, rejecting the above-
identified application for the reason that the land is not agricultural
in character and therefore not proper for disposal under the
agricultural land laws. The decision was based on a classification
of the subject land which stated that the lands are alkaline and have
a high pH (above 8.0), a clay pan and a high water table. The
classification further states that four to six foot hummocks cover
over one-half of the lands under application. The report indicates
that the highest and best use of the lands is for grazing, and that
no other use exists.

Appellant contends that a surveying company employed by him to
survey the land has reported to him that it does not agree with the
rejection of appellant's application for the reason that the hummocks
on the lands are not uncommon and can be easily removed by earth-
moving equipment. Appellant further states, in answer to the report
that the soil are highly alkaline and are underlain by hard clay
pan, that he has been informed that most of the surrounding land
has similar characteristics and has proven to be extremely
successful for agricultural use.

The record contains a report of field examination made by Bureau
employees, which refutes the appellant's contention that most of
the surrounding land has the same characteristics and has proved to
be extremely successful for agricultural use. The fiold examination
showed that there are no surrounding lands being famed that
exhibit similar physical characteristics of the subject lands.
The closest farmed lands are one mile away from the subject lands.
These lands have soils that are deep, medium textured, and moderately
permeable; and such cultivated lands are not characteristic of lands
having a high water table as the subject lands. The record further
indicates that the subject lands have a high water table that limits
reclamation, and are heavy textured and relatively impermeable.
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Appellant's contentions, which consist merely of contradictory
statements, without additional supporting evidence, are not
sufficient. It has been held that an application for desert land
is properly rejected upon a determination that the land is marginal
for agricultural purposes due to poor soil conditions, and where
the appellant has not submitted positive and substantial evidence
showing that the classification of the lands is erroneous. Dorothy
Gussie Meyers, A-28559 (September 13, 1961), Dorothy J. Phillips,
A-27874 (May 19, 1959).

Accordingly, the decision appealed from is affirmed.

Elmer Edward Wobig is allowed the right of appeal to the Secretary
of the Interior in accordance with the regulations in 43 CFR Part 221,
as amended. See enclosed Form 4-1365. If an appeal is taken, the
amount of the filing fee will be $5. In taking an peal, there must
be strict compliance with the regulations.

Chief, trinch of Land Appeals
Division of Appeals

Enclosure

DISTRIBUTION:
Elmer Edward Wobig (Certified Neil)
Division of Lands and Recreation
SD (Nevada)
LO (Reno)
Case File
Perm. File
Appeals Reading File
Attorneys' Reading File
RSA
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Mina) STATES In Reply Refer to:
DEPARTMENT OF THE INTERIOR 6.05c
Bureau of Land Management Sacramento 062964
Washington 25, D. C. 061438

Southern Pacific Railroad
Company 1/

DECISION

•
•

November 23, 1962

CERTIFIED MAIL 
RETURN RECEIPT REQUES1ED 

Railroad Selection

Decisions Affirmed 

The above-named company has appealed from the decisions dated April 16
and June 8, 1962, rejecting its applications fc.-7 patent andel- co.b-section (b),
Sec. 321 Part II, Title III of the Transportation Act of 1940, as amended
(54 Stat. 954; 49 U.S.C., 1958 ed., 65) on behalf of the successors in-
interest to the original purchasers ?./. The application -fere rejected
because the lands are mineral in character.

A careful review of the entire record ,Sacramento 062964 ,reveals that the
subject tract of land is covered by placer mining claims. One of the
claims is presently being worked and annual assessment work is being
performed. Sufficient presumptive evidence is shown to indicate that
the lands are mineral in character and to warrant such a classification.

A review of case record, Sacramento 061438,reveals that approximately
12 patented mining claims lie adjacent to the lands under application.
These claims were patented between 1887 and late 1922. This is prima
facie evidence that the subject lands are mineral in character.

The Department has held that"discovery of the mineral character of the
land at any time before the issuance of the patent will defeat the grant."
Southern Pacific Railroad, 41 LD 264 (1912); and, furthermore, the
Department has held that "to except lands from a railroad grant as
mineral in character, it is not necessary that a discovery of mineral be
shown such as would serve as a bsis for mineral patent; but it is
sufficient if the land be shown to have a prima facie Mineral character."
Central Pacific Railroad Company, 45 ID 25 (1916)7--

Due consideration has been given to the contentions of the appellant.
However, it is concluded that they have not shown by sufficient and over-
whelming evidence that the land was not mineral in character at the time
of the Railroad grant. Accordingly, the decisions appealed from are
hereby affirmed.

1/Successor in-interest to the Central Pacific Railroad Company, the crigialal
grantee.
yThe real parties in interest in Sacramento 061438 are Frank V. and
Gertrude L. Amaral successors in-interest to the Washington Mining Company
and in Sacramento 062964 the real party in interest is Arthur E. Connick
successor in-interest to John Armstrong.
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As to the appellant's request for a hearing in the matter, the Department

has held that a hearing will not be held on the issue when there is little

likelihood that a hearing would develop facts decisive of the issue and no

showing is made by the applicant that he will be able to present evidence

controverting the facts of record. Margaret A. Andrews et al. 64 I D 9

(1957). Therefore the appeliant's rovebt for a bea::-Lig is Ceniad.

The Southern Pacific Railroad Companyis allowed the right of appeal to

the Secretary of the Interior in accordance with the regulations in

43 CFR Part 221, as amended. See enclosed Form 4-1365. If an appeal is

taken the amount of the filing fee will be $5.00 for each case appealed.
In taking an appeal there must be strict compliance with the regulations.

,

Chief, BranchAof Land Appeals
Division of Appeals

Enclosure

DISTRIBUTION:
Southern Pacific Railroad Company (Certified Mail)
Robert Beale, Attorney for Southern Pacific Railroad Company, and
Arthur E. Connick (Certified Mail)
Arthur E. Connick (Regular Mail)
Frank and Gertrude Amaral (Regular Mail)
SD (California)
LO (Sacramento)
Division of Lands and Recreation
Division of Minerals (5)
Case File
Appeals Reading File
Permanent File
Attorneys' Reading File
CLH



Donald L. Sawyer,and
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D. C.

In reply refer to:
6.05c
C-6-1

March 26, 1963

DECISION
Section 15 Grazing Lease

• ▪ (Temporary Closure)

Decision Affirmed

Donald L. and Liles L. Sawyer have appealed from a decision of the
District Manager, dated January 18, 1963, temporarily closing to
all grazing the area included in their section 15 grazing lease
because of the depletion of the range and to prevent further damage
to the federal range by continued grazing during the extended drought
period now being experienced.

The appellants allege in their appeal that the District Manager does
not have the authority under the provisions of 43 CFR 160.13 00
to close leased areas to grazing. They contend that even if such
action were taken by a duly authorized Bureau official, the Bureau
should be estopped from closing the area because it was cognizant
of the appellants' intent to graze in the area and permitted them to
go to great expense in purchasing cattle to stock the area.

169

A careful review has been made of the records and the statement of
reasons submitted by the appellants. The sole issue to be decided
on this appeal is whether the Federal range included in the appellants'
section 15 grazing lease is so depleted that it is in the best interest
of the public to close the area temporarily to further grazing.

A report of field examination made by Bureau personnel on February 4,
1963, in company of the appellants, shows that the dominant plants
in the area were mainly Black Brush, Burro Brush, Bladder Pod, Yucca,
Cactus, (no live grass was found, but considerable evidence of dead
perennial grass was observed) which are considered practically
worthless for forage plants. Appellants' cattle were extremely thin
and weak, apparently emaciated from lack of feed. A number of
carcasses . of dead cattle were found in the leased area. The report
concluded that the rainfall is far below average (1.62 inches from
July 27, 1962, through February 1, 1963, which is the least recorded
in this area for several years) and the drought condition actually
exists. The condition of the range is extremely poor. The carrying
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capacity, as recorded on what the appellants term their "best" ranges,

averages 77A/AUM. With the aforementioned carrying capacity consid-

ering the total of 232,277 acres under lease to the appellants a

maximum total of 3,017 AUMS can be grazed on the leased land. This

averages out to a maximum of 241 animal units for the entire leased

range. (Area now stocked with 900 head of cattle.).

Appellants do not attemitto rebut or dispute these findings, but As

noted above, they question the District Manager's authority to close

the range and allege that the Bureau should be estopped from taking

any action to protect and conserve the Federal range. These arguments

are without merit; therefore, it is sufficient to say that where an

emergency exists, as in this case, the District Manager, who is

primarily responsible for the range within his district, may take

such action within his discretion to alleviate a serious condition

by decision or otherwise until such time as the State Director or

the Director has had an opportunity to investigate. Either of these

officials may confirm the action taken, modify it or supplement it

with additional requirements. The pertinent regulation (43 CFR,

1963 ed., 160.13 (b)) provides in material part that: "(b) The

authorized officer may close temporarily to grazing portions of

the leased lands ... ." (Emphasis supplied)

Accordingly, the decision appealed from is affirmed. In addition

thereto, it is hereby ordered that the decision appealed from shall 
be

in full force and effect immediately and will remain in effect until

such time, as it is determined that the subject range is replenished

sufficiently to warrant future grazing without causing damage or

deterioration to the range.

This decision constitutes a final administrative determination in the

matter. 43 CFR, 1963 edition, 221.31.

Approved: April 1, 1963

\*1 -I- • .:4-i•-•4-v•

Aseieilint Secretia1- *rot

Assistant Director

Interior:

DISTRIBUTION:
Mr. Glen L. Randall, Attorney for Appellant (Regular Mail)

Mr. & Mrs. Donald L. Sawyer (Regular Mail)

SD (California)
DO (Riverside)
Case File
Perm. File
Appeals Reading File
Attorneys' Reading File

BCCO
Secretary's Reading File

Division of Range Management

JJS
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Washington 25, D.C.

George L. Verity et al.*

DECISION
•

•

Cases Remanded
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In reply refer to:
6.05c
Arizona 024027 etc.

March 12, 1963

Oil and Gas

The above-named parties have appealed from a decision of the Manager,
Phoenix Land Office, dated January 22, 1960, rejecting their above-noted
noncompetitive oil and gas lease offers filed in December 1959 pursuant
to the Mineral Leasing Act, as amended (30 U.S.C., 1958 ed., sec. 226),
as to those lands applied for situated within the northern division of
the Kaibab National Forest and within the area established as the Grand
Canyon National Game Preserve by proclamations dated November 28, 1906,
and June 23, 1908. The offers were rejected on the basis of objection by
the Regional Forester, Southwestern Region, Forest Service, United States
Department of Agriculture, that the proposed oil and gas development would
be incompatible with the purposes for which the lands were set aside.

Subsequent to the submission of these appeals it has been determined that
leasing of the lands involved for oil and gas purposes may be permitted
with suitable stipulations providing rigid safeguards for wildlife and
scenic resources. The stipulations spell out the precautions that Will
be needed if development work is undertaken and they provide for pro-
tection of other resources in the forest.

Objections and protests by sportments groups and others to proposals
to lease the forest lands for oil and gas exploration have been met
by the stipulations, which cover all aspects of exploration and
development. The objections and protests were directed generally to
the leasing of the lands in the northern division of the Kalbab National
Forest. They were not identified specifically to these cases on appeal,
or to any other cases of record. Nevertheless, it is appropriate to
state herein that the objections and protests were carefully considered
and it is determined that leasing may be permitted with the stipulations
mentioned. The objections and protests to leasing directed generally to
the offers involved in this appeal and to all other offers pending in
the land office are therefcre dismissed. This action, upon approval by
the Secretary of the Interior, constitutes the final administrative
determination in this matter.

* The names of the appellants and the serial numbers of their lease
offers are listed in the attached Appendix.

A
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Accordingly, the cases are remanded for further processing.

A/A.A,1--4/`
Director

Approved: APR - 5

(I'
etary of the Interioli

A/r

DISTRIBUTION:
Mr. George L. Verity (Regular Mail)
Mt. J. Felix Hickman (Regular Mail)
Mr. Robert L. Maddox, Jr. (Regular Mail)

Mt. James E. Rogers (Regular Mail)

Mr. John P. Warfield, Attorney at Law (Regular Mail)

Whiteford, Hart, Carmody & Wilson (Hegular Mail)

Mr. Hugh J. Mitchell (Regular Mail)
Mr. Rodney P. Calvin (Regular Mail
Mr. Floyd H. Schroeder (Regular Mail)
Division of Minerals (5)
U.S. Geological Survey, Conservation Division (40)

SD (Arizona)
LO (Phoenix)
Case Files
Perm. File
Appeals Reading File
Attorneyst Reading File
DWG
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Offeror Oil and Gas Lease Offers
(Arizona)

George L. Verity 024027 024074 024077
024072 024075 024082
024073 024076

Hugh J. Mitchell 024033 024043 024046
024038 024043
024039 024044
024040 024045

Rodney P. Calvin 024034 024037
024035 024041
024036 024051

Floyd H. Schroeder 024027 024048
024049 024050

Robert L. Maddox, Jr. 024078 024080
024079 024081

J. Felix Hickman 024083 024087
024084 024088
024085 024089
024086

James Rogers 024090 024091

97-972 0-63--pt. 1-12

A
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(At the chairman's direction, the following examples of decisions by
the courts relating to the Bureau of Land Management are included
in the record at this point:)
Public Lewis: Desert Land Act, 43 U.S.C. 321; Conclusiveness of Decision by

Secretary of Interior Affirming Decision of Manager Denying Application for
Entry. Noren v. Beck ( S.D. Calif., March 8, 19630 This action was brought to
review a decision by the Bureau of Land Management denying plaintiffs' appli-
cations for entry upon certain lands pursuant to the Desert Land Act. From a
decision of the Director of the Bureau of Land Management which affirmed the
decision of the manager of the Sacramento land office which rejected plaintiffs'
applications, plaintiffs appealed to the Secretary of the Interior. The cases were
remanded by the Secretary to the Bureau of Land Management with instructions
to allow plaintiffs an opportunity to submit evidence to disprove a classification
of the lands as being unsuitable for agricultural development and to reconsider
the classification in the light of such evidence.
The Secretary's decision at that time remanding the cases was based upon a

showing made that two other applicants in the same vicinity were successful in
reclaiming the lands they had entered. After remand, plaintiffs' applications
were again rejected on the ground that the lands were not suitable for agricul-
tural purposes. 'That decision was affirmed by the Director, Bureau of Land
Management, and affirmed by the Secretary of the Interior.

Administrative remedies having been exhausted, the present suit was instituted
and the court, in a previous interlocutory decision, November 21, 1961 (199 F.
Supp. 708), held that the case should be submitted upon the administrative rec-
ord and not tried de novo.

After review of the administrative record, the court concluded that the Secre-
tary's decision affirming the manager's decision was fully supported by the evi-
dence and is conclusive in the absence of fraud or imposition. The court stated
that it could not substitute its judgment for that of the Department of the In-
terior, citing Ickes v. Underwood (141 F. 2d 546).

Staff: Assistant U.S. Attorney Melvin C. Blum ( S.D. Cal.), and Herbert Pittle
(Lands Division).

Mining Claims: Necessity for Discovery of Presently Marketable Mineral De-
posit. G. C. (Tom) Mulkern v. Harold C. Hemmitt (District of Nevada, February
25, 1963). Plaintiff brought an action to enjoin the manager of the Nevada land
office of the Bureau of Land Management from canceling plaintiff's unpatented
placer mining claims said to be founded upon discovery of silica sand and gypsum.
The lands within plaintiff's claims are situated within the Lake Mead Recrea-
tional Area but plaintiff contended that his claims had been established before
the lands were withdrawn and placed within the recreational area. Since the de-
cision by the manager to cancel plaintiff's claims for lack of an adequate dis-
covery of mineral had been affirmed by the Acting Director of the Bureau of Land
Management and by the Deputy Solicitor of the Department of the Interior as
the delegate of the Secretary of the Interior on appeals taken by plaintiff, plaintiff
also sought a declaratory judgment that their decisions were invalid and with-
out force or effect.
The administrative officials had held that the minerals discovered within the

claims were insufficient in quantity, quality, and marketability to constitute an
adequate basis to support plaintiff's claims.
In ordering the entry of judgment for defendant, the court wrote a brief opinion

in which it is said:
"Plaintiff contends that the Secretary did not apply the proper standard of

marketability in determining whether his claims constituted a valuable mineral
deposit. Plaintiff asserts that the Secretary based his decision upon tile ground
that there was no present market value for the gypsum in question, whereas the
proper test is 'would a person of ordinary prudence be justified in the further ex-
penditure of his labor and means with a reasonable prospect of success in develop-
ing a valuable mine?'
"A similar contention was made in Poster v. Seaton (271 F. 2d 836 (D.C. 1959) ),

and the court quoted therein the above test which plaintiff asserts to be the cor-
rect one. However, the Court went on to note that with respect to widespread
nonmetallic minerals such as sand and gravel the Department of the Interior has
stressed the additional requirement of present marketability in order to prevent
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the misappropriation of lands containing these materials by persons seeking toacquire such lands for purposes other than mining."

Staff: U.S. Attorney John W. Bonner (district of Nevada).
Senator BIBLE. I think this hearing has been most helpful in prob-ing some of the difficulties and problems that we have. As I indicatedyesterday, I am certainly not going to adjourn this hearing. I amgoing to recess it.
I have some misgivings about the present bill which we are con-sidering. I doubt if this does the job that we are trying to do.I would like to have you, Mr. Barry, and you can convey it directlyto the Secretary of the Interior, if that is indicated as necessary, givesome thought within the next 30 days to the proposals suggested orthe suggestion made, however you want to word it, by the Senatorfrom Wyoming, Senator Simpson, about the possibilities of workingout an appeal directly from the results of the final decision in theState of Wyoming and in the State of Nevada into the Federal courtright immediately, without the necessity of coming through thesetwo levels, through the Bureau of Land Management in grazing casesand then the Secretary back in Washington.
I know that you are an able lawyer. I am very well aware of thefact that you are not a career man, and not a so-called bureaucrat atthis time, and you have had much experience in these land problems.I think that you can put your mind to this with a great deal of success,which will be helpful to this committee.
If you could attempt to come up and talk it over down in yourshop as to ways that we could effect this cumbersome procedure, Iknow it would be helpful to the committee. I am wedded to no par-ticular version, in attempting to work this out, and I am sure frommy talks with Senator Gruening that he isn't.
Senator GRUENING. No, this is just a method of calling attention toa situation.
Senator BIBLE. With a hope that we can find some relief or remedyfor it.
Senator SIMPSON. Mr. Chairman, may I just say a word?
Senator BIBLE. Certainly.
Senator SIMPSON. I am impressed with the fairness of you gentle-men, and you have some problems of your own, but I do want toconcur in what our chairman has said.
I would welcome some assistance from the Department. I thinkI have come closer to getting it from other departments which I havebeen closer together with politically, and I would appreciate it if theSolicitor really put his efforts toward a solution. That one phase initself would raise the image.
It would raise the prestige, let me put it that way, of the Depart-ment, if we would eliminate some of the underbrush in these caseswhere the record is complete downstairs.
I certainly concur in what our chairman has said. We would like

to have you put your noggin to that, and work it off the top of yourhead and see what we come up with.
Senator BIBLE. Let's put that noggin against a 30-day deadline.Mr. BARRY. Senator, we will try to get a report to you. May I askone thing for the record—you asked a question to which I said I wouldsubmit the answer. Mr. Hom has found the answer. During the 8-

year period during which these 84 cases were filed, 57 were decided,
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50 were affirmed and 7 reversed. There were 2,164 decisions rendered
in the Office of the Solicitor in the Department of the Interior.
Senator BIBLE. So with the exception of the 84 appealed, the re-

mainder of the 2,164 were not appealed.
Mr. BARRY. That is correct.
Senator BIBLE. I do appreciate that.
Senator Gruening?
Senator GRUENING. Mr. Barry, would there be any value in perhaps

having one of your top-level or fairly high-leveled people stationed on
the ground, rather than this process of sending it to Washington?
There seems to be something in geographic distance and space

and time that militates against perhaps the finest kind of a result.
If you had a man there who could actually go out and see the physical

circumstances on which the appeal is based, might that not help the
situation very considerably?
Mr. BARRY. Yes. The trouble is, Senator, that the ground is so

much, and to get high-level people on all the ground would present

a real problem.
You know Alaska itself would keen a man hopping to get around to

the ground, if it was just one man. We have got many, many Western

States and lots of land to oversee.
I know Senator Simpson and Senator Bible who have had experi-

ence as lawyers never went to the scene of a crime or an automobile

accident, or in fact a scene where a mortgage was signed, without

learning something that helped in presentation of a case. You know

more about your case if you go to the ground.
Senator GRUENING. That is right, and the human factor seems to

disappear in the transmission over the distance of several thousand

miles, and the passage of time.
In other words, if there could be someone there who would ulti-

mately make a decision who could be on the ground, it would make
a big difference, and the human aspects would get a liple more

emphasis.
I think that is a very important consideration in all of t ese matters,

becauge these cases are really sometimes very person calamities,
and they are handled in a routine manner. It doesn't mean that

justice is necessarily denied, but it is more apt to be.
Senator SIMPSON. There is precedent I might add, Mr. Chairman,

for a quicker procedure. Take the Park Service, for instance.
In condemning land for the public interest, the judge immediately

signs an order which turns the property over to the Park Service,
but it is appealable on one phase of it, unless there is bad faith where

it is appealable on both. So I am not talking through my hat with

respect to a quicker procedure in some of the departments of Govern-

ment, and I think it is indicated.
Senator BIBLE. Senator Jordan, I realize that you have come in

rather lath to this meeting. We have had a very helpful afternoon.

We. have left this rather in a state of recess.
Solicitor Barry has indicated some of the legal problems they have

down in their shop. He is also going to give us some real solutions

to this within the next. 30 days. I don't know whether you have any

particular question or not.
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Senator JORDAN. No, Mr. Chairman. I apologize for not being here.There are just too many places to be at the same time.
I will look with interest at the record. I am tremendously interestedin this.
Senator BIBLE. We are going to keep this alive, because I am sureby doing so, and by probing around, we can come up with some im-provement of the present plan of operation.
If there is nothing further, we stand in recess.
(Subsequently the following communication was submitted:)

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,

Washington, D.C., July 5, 1963.Hon. ALAN BIBLE,
Chairman, Subcommittee on Public Lands, Comemittee on. Interior and InsularAffairs, U.S. Senate, Washington, D.C.
DEAR SENATOR BIBLE: I am happy to state the Department's views on the ques-tion of finality of hearing examiners' decisions raised with Solicitor Barry inthe course of his May 7 testimony on S. 758. As we understand the question, itinquires as to the views of the Department with respect to a procedure wherebydissatisfied parties, without further administrative action, could seek judicialreview of hearing examiners' decisions in grazing cases by Federal districtcourts. We are also responding in the light of your observations on the Senatefloor on May 27 in which you indicated that "the Department should come backto the committee with its thoughts on improvements that could be effected inthe appeals procedure" (Congressional Record, May 27, 1963, p. 8879).Preliminary to dismissing the question of the finality of examiners' decisions,it is helpful perhaps to set out the classes of land cases in which hearings beforehearing examiners are held in accordance With the Administrative Procedure Act(5 U.S.C., 1958 ed., sec. 1001 et seq.). In 'addition to hearings on appeals ingrazing cases, these cases involve contests, both private and Government, againstmining claims and homesteads and desert land entries. In grazing cases thestatutory hearing before an examiner ordinarily takes place on appeal after theinitial adjudication by local officers of the Bureau of Land Management. In con-test cases, on the other hand, the hearing precedes the initial decision in the case.However, in those grazing cases where there appear to be repeated or willfulviolations by a licensee or permittee, notice is served on the alleged violator anda hearing is held before a decision is made on the alleged violations.Viewing the question as limited to examiners' decisions in grazing cases, weare unable to perceive a logical distinction for drawing the line. If the sugges-tion is that examiners' decisions in all cases should be made final, a number ofproblems arise.
First, where "due process" requires a hearing, and in our view that is true ofthe classes of cases we are here concerned with (United States v. O'Leary et al.,63 I.D. 341 (1956) ; E. L. Cord, dba El Jiggs Ranch, 64 I.D. 232 (1957) ; seeJohnnie E. Whitted et al., 61 I.D. 172 (1953) ), the hearings must be and are heldin accordance with the provisions of sections 7 and 8 of the Administrative Pro-cedure Act. So far as here material, these sections grant parties broad rightsof administrative review. The procedure suggested by the question would elim-inate those rights. It is therefore similar to S. 1734 introduced by SenatorCarroll in the 87th Congress. The primary purpose of S. 1734 was to requireagencies to delegate final authority to hearing examiners in order to make theirdecisions the final agency decisions subject only to limited review by the agen-cies. Although this Department had no objection to S. 1734, our report of August1, 1961, noted that Bureau of the Budget had advised that the administrationdid not favor limiting the discretion of agency heads to review decisions of sub-ordinates as the bill proposed.
S. 1734 was the subject of extensive and coordinated study by agencies of theexecutive branch under the leadership of the Bureau of the Budget and the De-partment of Justice. It appeared to be the consensus of executive branch opin-ion that unlimited delegation of final decisional authority to hearing examinerswas not desirable. The question of finality for examiners in land cases cannot,
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in our view, be distinguished from the issue as it arises for agency action
generally under the Administrative Procedure Act.
We do not believe, therefore, that it would be desirable or appropriate to pro-

vide separate rules for cases arising from this Department.
Aside from the issue of uniformity above discussed, there are other aspects

which lead us to question the desirability of finality for examiners' decisions in
land cases. The same types of cases are, of course, handled by a number of hear-
ing examiners. Decisions in the cases often involve mixed questions of fact, law,
and policy. Individual examiners may differ in their interpretation of each or
all of these elements. A principal objective of the Department's present appeals
system (or indeed of any system of administrative appeals) is the achievement of
uniformity through top level rulings which can serve as a guide for similar
cases. If each examiner's decision is made final, the decision appealed from may
not even be one that would have survived administrative review. Thus, the
burden of administrative supervision for which they are at best ill equipped is
thrown upon the courts. The result could be, we fear, that the time of applicants,
the courts, and the Government, not to speak of the expense involved, would be
wasted in litigation over matters that could be resolved more expeditiously and
inexpensively in administrative proceedings.
Then too, finality of hearing examiners' decisions could work to the disad-

vantage of an aggrieved party. The scope of judicial proceedings to review final
agency decisions is limited. The courts ordinarily limit their review to a de-
termination whether the decision complained of is arbitrary, capricious, or un-
reasonable. Agency determinations of fact or conclusions of policy or law will
usually not be overturned if found to be reasonable even though the courts
might have reached a different conclusion if they had decided the case de novo.
(Work v. Rives, 267 U.S. 175, 183 (1925) ; McLaren v. Fleischer, 256 U.S. 477
(1921) ; Safarik v. Udall, 304 F. 2d 944 (D.C. Cir. 1962), cert. den. 371 U.S. 901.)
In an administrative proceeding, however, the 'reviewing officer is not so limited.
Even though the decision appealed from could withstand judicial attack, it may
nevertheless be reversed in an administrative proceeding if from the standpoint
of factual determination, policy, or interpretation of law, a contrary decision is
more desirable. Thus, because of different standards or limitations in the scope
of review, a party aggrieved by an examiner's decision may suffer a distinct dis-
advantage if his only recourse after the examiner's decision is limited review
in the courts.
The foregoing serves, I believe, to point out that a procedure for direct judicial

review of an examiner's decision may not only have undesirable administrative
consequences; it may also not be an unmixed blessing to the private party. We
do not wish to suggest that the problems noted are insurmountable. We believe,
however, that the problems are such that other possible solutions must be studied
and in the context of their Government-wide implications.
Turning to the request for suggestions by the Department for improving the

Department's appeals procedure generally in land cases, both Assistant Secretary
Carver and Solicitor Barry discussed in the course of their testimony on S. 758
the concrete steps which have already been taken or are being adopted or con-
sidered. Data submitted at the hearings show that some of the steps taken have
already reduced the backlog of appeals pending and increased the output of
decisions. While other steps, such as the division of responsibility between the
Assistant Secretary's office and the Solicitor's office for handling cases turning
upon nonlegal issues, have been in effect for but a relatively short time, the evi-
dence to date is that the appeals backlog will be substantially cut down and,
correlatively, the disposition of cases will be speeded. In the first 10 months of
fiscal year 1963 (July 1, 1962, to April 30, 1963), the backlogs of cases was reduced
from 793 to 684 cases, a reduction of 109 eases. Perhaps the most important
measure for reducing appeals is the proposal discussed by Assistant Secretary
Carver for removing land classification cases from the appeals procedure. The
proposal was adopted by regulations published in the Federal Register on June
14, 1963.
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I believe that the steps which have already been taken and those which areabout to be taken should be afforded a reasonable opportunity to prove theirworth. For that reason, further proposals for changes in the appeals procedureare not being advanced at this time by the Department. This is not to say thatother measures are not being considered but not further concrete proposals arebeing adopted or recommended for the time being. We believe that a shakedownperiod is desirable before any further course is charted. We would like, however,to have opportunity to report on the working of the appeals procedure and per-haps also to review the subject further with the subcommittee as the currentsession of the Congress progresses.

Sincerely yours,
STEWART UDALL,

Secretary of the Interior.
(Whereupon, at 3:45 p.m., the committee was in recess, to reconvenesubject to the call of the Chair.)
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