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CONFLICT OF INTEREST PROBLEMS IN SBIC'S

THURSDAY, SEPTEMBER 5, 1963

U.S. SENATE,
COMMITTEE ON BANKING AND CURRENCY,

SUBCOMMITTEE ON SMALL BUSINESS
'W ashington,D D.C.

The subcommittee met, pursuant to recess, at 10 :07 a.m., Senator
William Proxmire, chairman of the subcommittee, presiding.
Present: Senators Proxmire (presiding) , Dominick, and McIntyre.
Senator PROXMIRE. Today the Small Business Subcommittee will re-

ceive testimony from representatives of SBA, SEC, and NASBIC re-
garding conflict of interest in the SBIC program.
This question received nationwide attention when, on July 2, 1963,

the Wall Street Journal carried as its lead article a report entitled
"Usual Federal Frown on Conflicts of Interest Absent in SBIC
Cases." The article was very critical of SBA's handling of certain
loans made by some SBIC's.
In considering small business legislation, the Small Business Sub-

committee decided to hold additional hearings in order to gain a bet-
ter understanding of this problem as it relates to SBIC's.
We have invited Mr. Foley, the new Administrator of SBA; Com-

missioner Whitney of the SEC, since the SEC has self-dealing prob-
lems with the investment companies under its jurisdiction; and Mr.
Howard, president of NASBIC, to give us their views on this im-
portant question.
Without objection the Wall Street Journal article, my letter to SBA.

and Mr. Home's reply, together with SBA regulations on self-dealing
and a copy of the bill, S. -298, will be made part of the record of the
hearings.
(The documents follow:)

[From the Wall Street Journal, July 2, 1963]

DOUBLE STANDARD—USUAL FEDERAL FROWN ON CONFLICTS OF INTEREST ABSENT

IN SBIC CASES—SBA APPROVES MANY LOANS BY INVESTMENT GROUPS TO OFFI-

CERS' OWN COMPANIES—WHERE SOME TAX DOLLARS Go

[A Wall Street Journal news roundup]

When the Government discovers what look like conflict-of-interest practices,

It usually tries to stamp them out. But one adventurous Federal agency, the

Small Business Administration, is taking a liberal tack: Officially, though in a

shroud of secrecy, it is sponsoring intricate and interesting business arrange-

ments which it designates as "self-dealing."
The Small Business Administration pours taxpayer money into hundreds of

small business investment companies ( SBIC's) scattered around the Nation,

and these in turn mix it with private funds and lend to little businesses. In

many instances the agency is formally authorizing these SBIC's to grant loans

to enterprises in which SBIC officers themselves have a personal stake. The

1



2 CONFLICT OF INTEREST PROBLEMS IN SBIC'S

phrase "self-dealing" refers to such interlocking intimacy between those who
grant the money and those who get it.
Here's one sample of these perfectly legal arrangements:
James C. Nichols is vice president and secretary of Coast Small Business In-

vestment Co., Pacific Grove, Calif. He put $50,000 into this SBIC, as did each
of two other owners. The Small Business Administration put in $150,000, and
guaranteed another $150,000 in funds obtained from a bank.
Mr. Nichols is also sole owner of Nichols Plumbing & Heating Co. in Monterey,

Calif. This year he wanted to buy a new building for his plumbing firm, but
says he found "banks aren't too free with their money." He turned to the
SBIC and received $75,000, for 10 years, on terms which Coast SBIC Executive
Secretary Robert W. Tuttle reports were more favorable than banks were willing
to grant.

SURPRISED AT APPROVAL

"Obviously the loan wasn't made at arm's-length," remarks Mr. Tuttle, though
he and the two other SBIC owners thoroughly examined its soundness. "Frank-
ly, I was not optimistic," he recalls, about getting the deal approved by Small
Business Administration headquarters in Washington. He was surprised when
the agency quickly OK'd it, with an exchange of letters. But like others who
are fostering such arrangements, he does consider them beneficial. "If the
transaction is the kind you would have made with a stranger, then why not go
ahead with your own people?"

Typically, SBIC officers, when seeking SBIC loans to ventures in which they
have a personal stake, absent themselves from SBIC board meetings when their
requests are being considered.
A majority of the Nation's 600-plus SBIC's apparently still avoid self-dealing.

But in Washington, the boss of the Small Business Administration ( SBA ) John
Horne, heartily contends the practice is desirable, to give SBIC officials "flexi-
bility" in investment. Deputy Administrator James Parris, who signs the letters
authorizing specific SBIC self-deals, adds: "Our main concern is securing capital
for small businesses. We don't want to bog small SBIC's down with too many
regulations."
This view contrasts with the proclaimed attitude of other Federal agencies,

notably the Securities and Exchange Commission. Though all SBIC's come
under Small Business Administration jurisdiction, those selling shares to the
general public are further scrutinized by the SEC—and its officials declare
most such SBIC's have "quit asking us to approve self-dealing because they
know we won't." Privately, those SEC officials contend standards should be
just as rigorous for SBIC's that escape SEC rules. Without discussing actual
cases, they maintain that self-dealing SBIC officers could influence lending
to their own failing enterprises—or get a "free ride" for their own investments
in ventures made profitable by the injection of SBIC money

CHALLENGING SELF-ORATING

"It is not necessary to prove actual damage" to the lending company "or even
actual profit to (an) individual" to challenge self-dealing, SEC lawyers con-
tended in a recent court case. "It is sufficient that the transaction be fraught
with the possibility that the company might be injured by action based upon
something less than disinterested motives on the part of its fiduciaries."
Of course, no sinister motive, need be implied by any loan application to an

SBIC. The purpose of creating these lending institutions and giving them
governmental financial support is to make money available to small businesses
when they can't get it from banks—or at least can't get it for so long a repayment
period, or for so low interest charges. This can be motive enough, either for
arm's-length borrowing or for self-dealing borrowing.
When the SEC does get requests for approval of self-dealing arrangements,

It makes them public. The Small Business Administration reveals no details
of self-deals submitted or approved: Mr. Horne says his lawyers advise it shouldnot. According to its officials, self-dealing has been permitted by SBA ever
since Congress created the SBIC program 5 years ago, and nobody knows how
many such transactions have occurred. Only last October the staff began keeping
a current count, and by May discovered they had approved 33 self-dealing
applications—at the rate of about 1 a week—while rejecting just 3.
Pressed by Wall Street Journal reporters, the Small Business Administrationdid reveal the names of these 36 SBIC's—while refusing to state even how
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much taxpayer money has been handed to any of them. Deputy Administrator
Parris quickly sent to each of these involved SBIC's a letter warning they
might "receive inquiries" from the press and emphasizing that SBA, for its
part, is keeping mum.
"It is not the present intention of SBA to release any information regarding

the details of the specific transactions," he wrote. "We do not plan to provide
information about the name or financial affairs" of those who got the self-
dealing loans. "Nor do we plan to provide any explanation of how our general
criteria in such matters were applied to specific cases. * * * Should you receive
an inquiry on this subject the decision as to whether or not you release addi-
tional information rests entirely within your discretion."
Not surprisingly, many of the self-dealing SBIC's decided their "discretion"

should take the form of telling reporters little or nothing.
"Ethical" considerations were cited by Benjamin Burdick, president of Mid-

west Small Business Investment Co., which shares quarters in Detroit with his
law firm of Burdick, Burdick, Silverstein, & Burdick, and which has no fulltime
employees. He declared Midwest has engaged in two self-dealing affairs, one
of them very minor and both entirely legitimate, but said revealing details about
borrowers could result in "crippling companies that ought not to be hurt."

"I'd rather not discuss it because I've read some of the Wall Street Journal
articles about small business investment companies and they've been uncompli-
mentary," said A. B. Simms, president of both the First Atlanta Investment Corp.
and the Southern Regional Association of Small Business Investment Companies.
His own SBIC has the same address and phone number as an Atlanta real estate
consulting firm, A. B. Simms & Associates.

"NO PHONEY-BALONEY"

G. Wayne Leslie, general manager of Judson-Murphy Capital Corp. in San
Francisco, reported this SBIC made one self-dealing loan with "provisions so
there was no phoney-baloney." He warmly defended "internally generated situa-
tions" as "the natural result of a small company; we haven't got the money to
justify the cost of finders"—but said "we have a policy not to divulge information
on any of our loans." Somewhat mystifyingly, the firm's president, Philip Mur-
phy, insisted in a separate interview that this SBIC has made no self-dealing

loans whatever, though it did seek an SBA opinion on what at first seemed a bor-
derline case.

Greater Pittsburgh Capital Corp. has a distinguished board of directors in-

cluding two vice presidents of Aluminum Co. of America. Its president, Wallace
Kirkpatrick, an Allegheny Ludlum Steel Corp. executive, suggested there are
"probably a lot of shady goings-on" among some other SBIC's, but said his own
did better by engaging in two self-deals than it could have done lending to others.
Nevertheless, no details were given out. Vice President Donald Collins explained
details of deals are simply private and confidential matters, and besides, informa-
tion about self-dealings by SBIC's can be "bad publicity" for the industry.
But spokesmen for a number of SBIC's appear glad to disclose such dealings,

and laud their benefits.
Charles M. Fairchild, who deals in real estate and other ventures in Washing-

ton, D.C., is proud of his role in Citizens Small Business Corp. It was founded

3 years ago, and he joined some 40 other stockholders to provide a total of

$150,000 in private funds, while the Small Business Administration provided an

equal amount of Government money. Mr. Fairchild became one of the nine direc-

tors; his wholly owned investment counseling concern, Fairchild & Co., was

granted a contract to manage this SBIC. By now, Citizens has put $106,000 of

loans, more than a third of its capital, into two companies in which Mr. Fair-

child has himself become an investor.
Recounting this, James Olah, an official of Fairchild & Co., gives further de-

tail: Last year Citizens loaned $60,000 to Branch Mountain Timber Farms, Inc.,

near Moorefield, W. Va. Before long, Mr. Fairchild had personally bought one-

third ownership of the lumber company. By December, Citizens had granted an-

other loan, of $10,000.
LOANS TO ART FIRM

Two years ago Citizens had put $30,000 into American Society of Fine Arts,

Inc., while Mr. Fairchild was investing $5,000 of his own in this firm set up to

market art replicas. Last October Mr. Fairchild became president of the art

company; in January it received another $6,000 loan from Citizens.
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In all its investment program, Citizens has granted second-helping loans only
to these two companies.
Comments Mr. Fairchild: "Branch Mountain would be bankrupt right now if

I hadn't personally gone in; Citizens would have lost money." As for American
Society, he says, "it original management tried a direct mail advertising ap-
proach that didn't work, so I was made president; but then the company_ ran
into legal problems with its franchisers and has not been able to get any mer-
chandise to sell. This is undergoing arbitration now; if we win, we'll make
money."
The Small Business Administration has put another $150,000 of Federal funds

into Capital Investors Corp. of Montana, an SBIC formed last fall in Missoula,
Mont., by 15 businessmen, each of whom invested $10,000. Among these was
Keith Wright, who serves as director. With approval of SBA headquarters in
Washington, Capital Investors made a $26,000 10-year loan to Wright Lumber
Co., in which Mr. Wright then held a minority share of ownership.
The money, along with a bank loan and additional personal investment by Mr.

Wright, went to buy out two of his partners, to put Mr. Wright in full control
of the lumber company, and to finance its expansion—so report high officials of
the lending institutions concerned. Mr. Wright himself, despite a red and
yellow "Welcome" sign outside his lumber company, says he's too busy to "waste
time" talking to reporters.

MONTANA CARS, INC.

Another director of Capital Investors is Leonard Senechal, who holds a 40 per-
cent stock interest in Montana Cars, Inc. This auto leasing firm has received
a loan of about $15,000 from the SBIC. "With 15 guys in business, at one time
or another they are going to need money. It's natural to go where they have
an investment,' he remarks. Like Mr. Wright, he absented himself from the
SBIC board meeting that approved his loan.
When Mr. Senechal helped found the SBIC, half his $10,000 share was actually

money advanced by Mills Folsom, past president of the Missoula Chamber of
Commerce. The SBIC subsequently granted a $20,000 loan for buying irrigating
equipment to Folsom Co., Inc., a ranching enterprise owned by Mr. Folsom.
More recently, Mr. Folsom says, he found he needed to get back his original

indirect investment in the SBIC. Since the SBIC could not immediately buy
back these shares without impairing its required capital. the problem was re-
solved by a further SBIC loan to Mr. Folsom of $5,200 (his original investment
plus interest) ; meanwhile his shares, nominally owned by Mr. Senechal, are in
escrow. Says Mr. Folsom: "As far as I'm concerned, the stock is gone."
Some SBIC's, after gaining formal approval from Washington for particular

self-deals, have been overwhelmed by doubts.

"COLD FEET"

"We got cold feet," says Gerado Joffe, president of Science Investment Co.
in San Francisco. This year the Small Business Administration had okayed
the SBIC's plan to back a company formed to produce Tar Gard, a do-it-yourself
cigarette filter which smokers could fit on the tips of regular brands. Mr. Joffe
and Forrest Tancer, vice president of the SBIC, each personally owned 25 per-
cent of Tar Gard Corp. After brooding, they decided to drop the SBIC deal
and obtain their filter money elsewhere. Says Mr. Joffe: "If anything went
wrong with the loan it would have been very unpleasant for us" with the other
21 SBIC stockholders.

Differing views about self-dealing are illustrated by Robert M. Nason, presi-
dent of Arizona Capital Corp., in Tucson. One director of this SBIC insisted
he did not want to borrow from it and obtained money elsewhere. But SBA
approval has been sought and granted for a $60,000 loan to a company in which
another director, F. C. Thum, holds an interest. Mr. Thum is president of this
concern, John Porter Manufacturing Co., of Phoenix; the SBA letter of approval
noted he owns less than 5 percent of its stock but holds an option which would
give him 31-percent equity.
SBA officials say they apply three criteria to self-dealing applications. First,

there must be noninterested persons in the SBIC with power to block the trans-
action if they wanted to. Second, terms of the deal must be "fair and reason-
able." Third, the arrangement must "serve the purposes of the Small Business
Investment Act of 1958." Though this may seem vague, and though officials
refuse to elaborate, it has been used to reject a few proposals.
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Neil Christopher, president of Southern Small Business Investment Co., in

New Orleans, says Washington prohibited a $86,000 loan intended for Ham-

mond Homes, a real estate development firm. SBA objected that Southern SBIC

was controlled by a mortgage company in which Mr. Christopher and an asso-

ciate together held 49.5-percent ownership; that the two of them owned all of

Hammond Homes; that the projected deal "would constitute a use of the (SBIC)

by its owners as a financing medium of their own undertaking."
Complains Mr. Christopher: "If the SBA was justified in turning down this

loan, it should have turned down a lot of the others it has approved. I think

a lot of SBIC's have gotten loans that were the same kind as mine. It might

be that some of the others didn't furnish full information."

SBA OPERATIONS

How much information the SBA does demand remains obscure. Its officials

say they do not normally attempt on scene investigations before approving self-

deals, though traveling examiners may later look into them during routine checks
made every year or two. Washington operates mainly by correspondence. And
its letters of approval seen by reporters merely recite back to the self-dealing

SBIC the same information the SBIC has provided. Sometimes Washington
takes months to make up its mind. But SBA took only two days to clear a
deal for Chicago Capital Corp.; a director of this SBIC happened to be partner
in a law firm serving as legal counsel for a company which obtained a loan, and
he also served as a director and secretary of his borrowing company—but he
had no financial interest in it.
In some cases the Small Business Administration may be getting slightly less

than the full story.
Gerald Hardwick, president of First West Texas Capital Corp., in Odessa,

Tex., pulled out of the files for a visiting reporter a letter from SBA authorizing
a loan "in the amount of $62,500" to Rebel Pipe & Supply Co., Inc., partially
owned by J. D. Ormand, a director of the SBIC. The loan actually granted was
$85,000, however, he declared. He explained that after filing its applications
this SBIC had increased its capital surplus, which raised its ceiling on the size
of any one loan—so he didn't think further approval by SBA was necessary.
"If it hadn't been a good loan, I would have voted 'no' myself," commented

Mr. Ormand. He declined to disclose earnings of Rebel, a small oilfield equip-
ment concern. According to the SBIC's annual report, however, Rebel showed
a profit of $13,960 at the end of its last fiscal year, August 31. 1962, and a loss
of $9,533 through February 28 of this year. The SBIC itself operated at a
$7,520 loss in the year ended March 31. It has received $470,000 in taxpayer
money from the SBA.

MANY REAL ESTATE VENTURES

Though SBIC's on the SBA's list of "self-dealers" enter diverse ventures, they
appear to find a special magnetism in real estate. And with full approval of the
Small Business Administration—although this agency, when operating under
a separate direct-loan program to small businesses, proclaims that it will not
back "speculation in any kind of real or personal property" because of its "unique
responsibilities as a lender of taxpayers' money."
"Congress should have been more specific in the type of investments it allows

the SBIC's to make. I don't think they should allow real estate loans; there
is plenty of venture money available for real estate development." So says
Ezra Mintz, portfolio manager for Georgia Capital Corp., of Atlanta. Never-
theless this SBIC, which has drawn $600,000 in Federal funds, made two $60,000
loans last year to a real estate holding company whose president at the time was
a vice president of Georgia Capital, he reports. Details are withheld because
they are of "a personal nature."
In the Boston area, all three of the SBIC's which SBA reports as having re-

ceived approval for self-dealing share their offices with real estate firms, and
their transactions have involved real estate in some form.
Alan Zuker, treasurer of Chestnut Hill Capital Corp., says that when this

SBIC took a third mortgage on a Boston apartment house owned by Diwal Trust,

it granted an interest rate of 10 percent, somewhat lower than for other bor-

rowers. The reason, he reports, is that Chestnut Hill's president, Robert Wald-

man, is as a stockholder entitled to a special rate, and he is a trustee of Diwal

Trust. Says Mr. Waldman: "There was sufficient equity in the property to

merit the loan."
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COLONY HOTEL CORP.

Julian Cohen, treasurer of Massapoag Investment Corp., in Brookline, Mass.,
and a partner in the real estate firm which shares office quarters, says that this
SBIC's deal cleared by SBA did not really involve self-dealing. He states
Massapoag granted a $54,000 mortagage for his brother, Bernard Cohen, on the
Colony Hotel Corp., in Swampscott.
Bernard Berkman is a man of many interests who likewise denies any real

self-dealing. He says he sells insurance and owns a liquor, store and operates—
within one office in Brookline—a real estate firm, Berkman, Associates, Inc., and
Pilgrim Capital Corp., an SBIC. He is president of both. Phillip Lemelman is
clerk (secretary) and a director of the SBIC; his son, Herbert Lemelman, is
clerk of Berkman Associates, according to Mr. Berkman; the Lemelmans have
joint law offices.

Pilgrim loaned $17,500 to Wendell Realty Corp, last year on a Boston guest
house, subject to a previous bank mortgage, according to Mr. Berkman. Treas-
urer of Wendell Realty is Phillip Lemelman; he declines to comment on the
deal but his son Herbert says, "my father is a substantial owner of Wendell."
Mr. Berkman declares SBA approval was also gained for $30,000 second mort-

gage granted last September to Bayside Manor Nursing Home, Inc., of which
Herbert Lemelman was an incorporator. Pilgrim also has granted Bayside
short-term loans from time to time, Mr. Berkman says, "Pilgrim agreeed to buy
50 shares of Bayside stock, but the price has not been determined as yet,"
adds Mr. Berkman. Bayside's president Richard Gens, states that Pilgrim
has obtained the 50 shares, amounting to half ownership, paying nothing for his
stock since it was granted in return for a "favorable" 3 percent interest rate on
the loans. "They put in the venture capital and we put in the know-how," com-
ments Mr. Gens.
Herbert Lemelman declines to confirm Mr. Berkman's statement that he or his

father obtained SBA approval on behalf of Pilgrim for the Bayside and Wendell
loans. "It is not a matter of public record," he comments. He insists neither he
nor his father engaged in self-dealing. "We are lawyers and professional clerks
and we do this all the time; we have no (investment) interest in Bayside or
Pilgrim." Mr. Berkman states that he personally owns all of Pilgrim's stock,
with $154,000 of his own capital and $150,000 borrowings from SBA. And he
too insists none of Pilgrim's transactions constitute self-dealing.
Richard Felts, manager of Small Business Investment Corp. of Georgia, says

it lent $45,000 last summer to Pleasant Hill Acres, Inc., which wanted to develop
a trailer park at the edge of Atlanta. Two of this SBIC's directors owned
20 percent shares in Pleasant Hill. Since the SBIC had previously invested in
a trailer sales agency, explains Mr. Felts, "I looked upon the creation of this
mobile home park as a potential to sell some of our trailers." He adds: "We're
not deliberately going into self-dealing transactions; we'd rather avoid them.
It's going to be hard, because each of our 27 directors has diverse business
interests around town * * * we don't want to turn down a good deal."
When SBA Deputy Administrator Parris officially approved a $60,000 loan to

Crossroads Development, Inc., by Small Business Investment Co. of Hawaii, an
SBIC in Honolulu, he wrote that "Crossroads is stated to be a real estate devel-
opment company, with two projects currently underway and plans for continuing
series of development projects." He noted, with his approval that, Crossroads
was wholly owned by Robert D. Thomas, vice president of the SBIC. Mr.
Thomas has invested $5,000 in this SBIC, according to its officials, while the
SBA has put in $300,000.

Hon. JOHN HORNS,
Office of the Administrator,
Small Business Administration,
Washington, D.C.

JULY 2, 1963.

DEAR JOHN: I call your attention to the lead article in the Tuesday, July 2,
Wall Street Journal entitled, "Usual Federal Frown on Conflicts of Interest
Absent in SBIC Cases," with the subheadline, "SBA Approves Many Loans by
Investment Groups to Officers' Own Companies."
This article deeply concerned me. The explanation in the article of the SBA's

position did not seem to be very convincing.
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The article indicated that SBA officials said they applied three criteria in

passing on self-dealing arrangements. These criteria were as follows:

1. There must be noninterested persons in SBIC's with power to block the

transactions if they want to do so.
2. The terms of the deal must be fair and resonable.
3. The arrangement must serve the purposes of the Small Business Investment

Act of 1958.
Obviously, these criteria are so vague as to be virtually meaningless. You

know as I do that so-called noninterested persons closely associated with their

colleagues in an SBIC are very likely to be subject to the pressures, influences,

and associations which would persuade them to go along with self-dealing

arrangements.
The examples given in the article of self-dealing by SBIC's in real estate ven-

tures and speculations were particularly alarming.
But what gives me the deepest concern about this situation is the refusal of

the SBA to disclose to the press the full and complete story on self-dealing. It

is obvious that this kind of activity can be subject to grave abuse.

This abuse is particularly likely, however, if the whole business is conducted

in secrecy with the public shut out.
In view of the fact that taxpayer money is involved in all of these cases, it is

very difficult for me to understand how the SBA not only permits but, on the

basis of this article, seems to encourage this highly questionable activity.

I would appreciate a prompt answer because I feel very strongly that this is

something that should be considered by our subcommittee when we review the

annual authorizations requested for SBIC's.
Sincerely,

WILLIAM PROXMIRE, U.S. Senator.

SMALL BUSINESS ADMINISTRATION,
Washington, D.C., July 9, 1963.

Hon. WILLIAM PROXMIRE,
U.S. Senate,
Washington, D.C.
DEAR SENATOR PROXMIRE : This is in reply to your letter of July 2, 1963, re-

questing our specific comments on the article of July 2, in the Wall Street Jour-

nal entitled, "Usual Federal Frown on Conflicts of Interest Absent in SBIC

Cases."
We appreciate this opportunity to explain our position since the Wall Street

Journal article contains a number of statements that are misleading, incomplete,

or only partly true. This is not surprising since, from past experience, we know

that the Wall Street Journal can hardly be regarded as an objective observer of

small business problems of "Main Street."
The purpose of this letter, however, is not to answer all of the misleading points

of the Journal article, but to answer the points raised by your letter. For con-

venience, we first will list the four basic points or implied questions set forth in

your letter.
1. Does SBA "encourage this highly questionable activity" (i.e., trans-

actions labeled for convenience as "self deals" but which would be better

described as transactions involving affiliation of interest 'between an SBIO

and a small business concern in which the SBIC invests) ?
2. Are the three criteria used by SBA in reviewing such transactions "so

vague as to be virtually meaningless"?
3. Should SBA have refused to "disclose to the press the full and complete

story on self-dealing"?
4. Should the "examples given in the article of self-dealing by SBIC's

in real estate ventures and speculations" be regarded as "particularly

alarming"?
At the outset, it should be noted that "self-dealing" is regulated by SBA un-

der section 107.716 of the regulations, which provides as follows:

"§ 107.716 self-dealing limitation.

"(a) Self-dealing to the prejudice of SBA or the Licensee's shareholders is

prohibited.
"(b) Without the prior written approval of SBA, a Licensee shall not pur-

chase Equity Securities of, or make a loan to, an officer or a director of the
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Licensee, or any person owning or controlling, directly or indirectly ten or more
percent of the stock of said Licensee, or any close relative of such officer, di-
rector, or stock owner or controller, nor shall the Licensee purchase Equity Secu-
rities of or make a loan to any company in which such officer or director or such
owner or controller of the Licensee's stock, or his close relative is an officer or
director or owns or controls ten or more percent of the stock of such company:
Provided, further, That without the prior written approval of SBA a Licensee
shall not make such purchase of such securities or make such loan within six
months after the termination of such officership or directorship in the Licensee,
or within six months after the termination of such ownership or control of ten
or more percent of the Licensee's stock. Nothing herein contained is intended
to preclude a Licensee from permitting an officer, employee or representative
from serving as a director, officer, or in any other capacity in the management
of a small business concern for the purpose of protecting its investment in or
loan to such concern.
"(c) Without the prior written approval of SBA, no Licensee, nor any officer

or director thereof, shall borrow money from a small business concern, or from
any officer, director or owner thereof, which has sold Equity Securities as defined
in § 107.501 to or has borrowed money from said Licensee."
In this connection, it should be noted that SBA's procedure and regulations in

this respect have been in effect continuously since 1959.
1. Does SBA "encourage this highly questionable activity"?
The article states that SBA officials are "sponsoring" financial transactions

that involve various degrees of affiliation between principals of an SBIC and
a small business concern. In the first place, SBA does not "sponsor" any in-
vestment made by an SBIC. Each SBIC, as a privately owned and operated
corporation, has complete authority and sole responsibility to determine which
investments it will make, so long as such investments are permissible under
the provisions of the Small Business Investment Act and the regulations.
In the second place, there is a distinct difference between granting an excep-

tion from the prohibition of a regulation and the "sponsoring" of a transaction.
The kind of transaction discussed in the article is prohibited, except where prior
SBA approval has been obtained.
Regarding the comment that "taxpayer money is involved" in these transac-tions, this program does not provide grants of Federal money but rather providesfor Federal loans to SBIC's. Moreover, substantial private investment must bemade before Federal funds are available. Even in transactions where there issome element of affiliated interest, the individual investments of the SBICstockholders are at stake since their investments are subordinated to Federalfunds.
It should be noted that many of the affiliated transactions approved by thisAgency do not involve an affiliation created by substantial stock interest by thesame person in both the SBIC and small business concern. The affiliation moreoften is created by a director or officer of the SBIC who is a director or officerof a small business concern. These transactions arise more frequently in thesmaller SBIC's that are serving a particularly community, where many of the offi-

cers and directors are local small businessmen whose businesses need financial
assistance. It is only natural that these men would turn to the SBIC with whichthey are associated. Analysis of the cases mentioned in the Journal will bear
out our contention that this is primarily a problem of the smaller SBIC's. Torecognize that this problem of small SBIC's exists and to regulate it is hardlythe same as saying that we are "sponsoring" this kind of financial transaction.During the 9-month period ended June 30, 1963, of 45 applications for SBAapproval of an "affiliated interest" investment or loan, processed to completion,38 were approved and 7 were denied. Of the 38 approved, only 3 involved com-panies having statutory capital and paid-in surplus in excess of $1 million. Thetotal investments made by the 38 companies that were granted approvals wereapproximately $3 million. During the same 9-month period, the amount of long-term loans and equity capital invested by about 650 licenses was at the rate ofabout $14 million per month, or approximately $126 million.
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2. Are the three criteria used by SBA in reviewing such transactions "so vague
as to be virtually meaningless"?

On the surface, it would seem desirable to have detailed and very specific tests
for reviewing transactions involving affiliated interests. A review, however, of
statutes, regulations, and court decisions applicable to other regulated investment
companies, banks, financial institutions, and fiduciary duties of corporate officers
reveals that the tests used are generally broad in nature.
For example, under the Investment Company Act of 1940 (to which many

SBIC's are subject), Congress itself used broad standards with respect to finan-
cial transactions between affiliated persons that might be permissible upon ap-
plication. Thus, section 17(b) of the 1940 act provides that the Commission may
exempt certain otherwise prohibited financial transactions between affiliated per-
sons if the evidence establishes that " (1 ) the terms of the proposed transactions
" * are reasonable and fair and do not involve overreaching on the part of any
person concerned, (2) the proposed transaction is consistent with the policy of
each registered investment company concerned * * * and (3) the proposed trans--
action is consistent with the general purposes of this title [the 1940 act]." In.
addition, section 21(b) of the 1940 act prohibits with one exception so-called'
"upstream loans" (that is, loans by an investment company to any person that
"controls" or is "under common control" with the investment company). These
1940 act tests are quite similar to the standards that are applied by SBA which
are summarized in the Journal and in your letter.

3. Should SBA have refused to "disclose to the press the full and complete story
on self-dealing"?

The purpose of the SBIC program is to assist small business concerns to obtain
long-term funds on reasonable terms. In line with that purpose, we have reduced
as much as possible, consistent with the protection of Government funds and of
small business firms, the administrative burdens placed on SBIC's which they,
in turn, would have to place on their small business clients. Also consistent with
SBA's policy, established in 1953 under the Small Business Act, we have treated
business data of small business concerns and SBIC's on a confidential basis under
the Small Business Investment Act.
Furthermore, the Small Business Investment Act does not require SBA to act

pursuant to order, after appropriate notice and opportunity for hearing, or to
make public disclosure of information filed by SBIC's in this area. In contrast,
the SEC is required by section 40 of the Investment Company Act to act by notice
and other and by section 45 to make public disclosure of information filed with
it, unless the SEC finds that public disclosure is "neither necessary nor appro-
priate in the public interest or for the protection of investors."
The statutory responsibility of this Agency has been to develop a good regula-

tory balance between protection of Government funds and small business con-
cerns on the one hand and the establishment of a "program to stimulate and
supplement the flow of private equity capital and long-term funds which small
business concerns need for the sound financing of their business operations and
for their growth * * *" (sec. 102 of the Small Business Investment Act). This
dual responsibility was pointed out with considerable emphasis to the Journal
at the time of its inquiry. Unfortunately, on this point the Journal merely noted:
"our main concern is securing capital for small businesses. We don't want to
bog small SBIC's down with too many regulations."
In the absence of a statutory obligation for administrative procedures of the

type found in the 1940 act, and for the other administrative reasons cited above,
SBA determined from the inception of the SBIC program not to have formal
procedures but, nevertheless, to apply administratively tests similar to those of
the 1940 act. We believe that this is the best way, on balance, of achieving the
objectives of the Small Business Investment Act.

4. Should the "examples given in the article of self-dealing by SBIC's in rear
estate ventures and speculations" be regarded as "particularly alarming"?

Under section 107.715 of the regulations, there are certain categories of pro-
hibited investments, including the following:

"(e) Financing land speculations of small business concerns: Provided,
however, That small business concerns may use funds for the acquisitioa
and prompt development of land.
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"(f) Any corporation, individual, partnership, or any other entity that
Is not engaged in a business operation conducted as a regular and continuous
activity. The mere ownership of property and the collection of rents, in-
come, or profits therefrom shall not constitute a business operation. * * *"

Although these regulations (including the specific prohibition on "financing
land speculations," cited above), were called to the attention of the Journal,
the article made it appear that SBA was concerned only with prohibition of
real estate speculation in its direct lending program. The above regulations
represent current experience in this particular area, having been revised several
times to take care of problems that have arisen. If, in the future, through further
experience, we find that current regulations do not prevent undesirable practices
in this area, you may be assured that we will develop additional regulations on
this subject. Mindful that this is a young and dynamic program, we are con-
stantly aware that revisions and additions to existing regulations .may be
required.
As to the merit of real estate investments per se, it is common knowledge that

real estate development and construction is making a significant contribution
to the economy and that it is a field occupied in major part by small business
concerns. Thus, in the June 29 issue of Business Week, it was noted that "new
support for the second half (of the year) seems to be coming (1) from construc-
tion generally and housing in particular and (2) rising outlays on plant and
equipment." Also, economic reports show that in 1961, our national income was
$427.8 billion. Of this amount, $49.9 billion originated in real estate and con-
struction ($27.7 billion in real estate and $22.2 billion in construction.) In the
first quarter of 1959, there were 301,604 contract construction business units
reporting under the old age, survivors and disability insurance program. Of
this number, 87,830 were general building contractors. All but 894 of these had
fewer than 100 employees.

In view of this contribution and of the fact that such investments are not
prohibited by the Small Business Investment Act, we do not deem it advisable,
based upon the examples cited in the Journal article, to curtail precipitiously,
SBIC investments in the real estate and construction field; however, we do not
want real estate transactions to become too large a part of the overall program,
and we are presently studying the situation to determine whether or not in our
opinion we need additional regulations on this subject.
In addition to the specific response to points enumerated above, we would

like to make the following general coments.
Early in this reply, we indicated that the Journal's article was incorrect

and misleading. The very caption of the article proves this point. It states
"Double Standard—Usual Federal Frown on Conflicts of Interest Absent in
SBIC Cases." As shown above, the standards of SBA are similar to those of
the SEC. Under both the Investment Act of 1940 and the regulations of SBA
under the Small Business Investments Act, affiliated financial transactions are
permitted only with specific agency aproval.
The bias of the Journal is further shown by its statement in its editorial

on July 8, that, "Though self-dealing is perfectly legal—and may even be profit-
able for the SBIC's—some Federal agencies fail to share the SBA's enthusiasm
for it." At no time did any official of SBA state that we were enthusiastic
about transactions involving affiliated interests. What we did state was that
we believe our policy, regulations, and procedures with respect to such transac-
tions are appropriate, taking into balance all the complex factors involved which
we have discussed above.
We also advised the Journal that the changing conditions in this young

program may require revision of agency regulations in this area. In that con-
nection we noted that there was pending in Congress, a bill that would transfer
sole regulatory power over SBIC's to the SBA (H.R. 2422). This bill includes
the prohibitions of the Investment Company Act of 1940 with respect to affiliated
transactions, including a fiat prohibition on "upstream loans." This bill was
called to the attention of the Journal.
We reported to the Journal (but it failed to note) that we estimated that

the great majority of SBIC's (because of closely held stock distribution) would
be subject to the highly prohibitive Federal income taxes applicable to personal
holding 'companies in the event these SBIC's engaged in affiliated transactions
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involving substantial cross ownership of stock between SBIC's and mill busi-

ness concerns. In addition to this group of SBIC's, there is a substantial num-

ber of other SBIC's that are subject to the Investment Company Act of 1940.

Another substantial group consists of subsidiaries or affiliates of bank holding

companies and banks whose parent companies are subject to bank examination

and regulation. In short, the SBA review of such transactions is not the only

procedure through which potential abuses may be prevented.
In addition to the possibility of providing for definite prohibitions in this area

by H.R. 2422 referred to above, we recognize that as the SBIC program matures,

it may be desirable to change our approach on disclosure in the direction of

procedural formality. We stated to the Journal that this matter is now and

will be a subject of continuing consideration. However, if a formal procedure

requiring public notice and hearing on request of interested parties were re-

quired in connection with applications for approval of affiliated transactions, it

might well lead to a requirement in such eases that SBA make full public

disclosure of all of its files relating to such SBIC's and their portfolio small

business companies. We are concerned that such a disclosure requirement

might be detrimental to small business concerns. As our files are presently or-

ganized, there is much business data concerning small business concerns in

the SBIC's portfolios that could be quite detrimental to the success of these

portfolio companies if such data were subject to full disclosure and public in-

spection. This is particularly true in the case of a small SBIC of local

orientation.
A similar attitude on the part of bankers and bank regulators as to the

protection of customers' affairs, is noted in a recent article in the New York

Times. In the Times article, published on July 4, 1963, page 21, under the

caption, "Problem for Bankers—Dispute Exists on Disclosure of Those Who

Give Views to Public Agencies," it was noted that the New York Banking

Department, the Federal Controller of the Currency, the Federal Reserve Board,

and the Federal Deposit Insurance Corporation were unanimously opposed to

public disclosure of communications received from persons supporting or oppos-

ing branch, merger, and charter applications before bank regulatory bodies.

One of the reasons given for such opposition was stated as follows: "* * * the

bank opposing the application may support its argument with facts about its

own business which inevitably tend to tell something about the business of its

customers. Bankers and bank regulators feel strongly that a bank's customers'

affairs should not be revealed." [Emphasis supplied.]
As in the case of agencies supervising banks, we rely very heavily on the

procedure of examination of companies. We believe that our examination tech-

niques, which are similar to bank examinations, provide considerable protection

against potential abuses in this area. Where these examinations have disclosed

violations of regulations (including misrepresentation of facts in applications

for agency exemptive approvals), we have required corrective action by the SBIC

and in some cases, we have suggested that the SBIC should surrender its license,

and the SBIC has done so.
As a result of our examination of one company, we were able to render

significant support to the Department of Justice in the prosecution and convic-

tion of an office manager of one licensed SBIC for the fraudulent manipulation

of Government funds. In viewing the SBIC industry as a whole, however, we

concur with the Senate Select Committee on Small Business that observed in

its 1960 report that "men of a high type and of great vision and courage are,

generally, in control of SBIC's."
It should be noted also that the implication in the Journal article that the

SEC never grants approval for affiliated financial transactions is untrue. The

annual reports of the SEC show that from fiscal year 1958 through fiscal year

1962, the SEC has processed and closed applications with respect to affiliated

financial transactions pursuant to section 17 of the 1940 act, on all kinds of

investment companies, at the average anual rate of about 28. Although these

reports do not show the number of cases approved, we understand that prac-

tically all cases not withdrawn by the applicants were approved. On the 42
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section 17 applications processed in fiscal year 1962 by the SEC, 4 of the applica-
tions approved by the SEC in that year were applications filed by SBIC's.
We believe that we have administered the Small Business Investment Act

and the regulations in accordance with the broad statutory objectives set by
Congress and in line with the need for giving necessary flexibility to private
management of the SBIC's.
We, of course, always are ready and desirous of improving our operations

so as to better carry out the purposes of the Small Business Investment Act.
To that end, we will continue to cooperate fully with your subcommittee and
other appropriate committees of the Congress.
With kind regards, I am,

Sincerely,
JOHN E. HORNE, Administrator.

[Excerpt from SBA Regulations]

§ 107.716 Self-dealing limitation.
(a) Self-dealing to the prejudice of SBA or the Licensee's shareholders is

prohibited.
(b) Without the prior written approval of SBA, a Licensee shall not purchase

Equity Securities of, or make a loan to, an officer or a director of the Licensee,
or any person owning or controlling, directly or indirectly ten or more percent
of the stock of said Licensee, or any close relative of such officer, director, or
stock owner or controller, nor shall the Licensee purchase Equity Securities
of or make a loan to any company in which such officer or director or such
owner or controller of the Licensee's stock, or his close relative is an officer
or director or owns or controls ten or more percent of the stock of such company:
Provided, further, That without the prior written approval of SBA a Licensee
shall not make such purchase of such securities or make such loan within six
months after the termination of such officership or directorship in the Licensee,
or within six months after the termination of such ownership or control of ten
or more percent of the Licensee's stock. Nothing herein contained is intended
to preclude a Licensee from permitting an officer, employee or representative
from serving as a director, officer, or in any other capacity in the management
of a small business concern for the purpose of protecting its investment in or
loan to such concern.

,(c) Without the prior written approval of SBA, no Licensee, nor any officer or
director thereof, shall borrow money from a small business concern, or from
any officer, director or owner thereof, which has sold Equity Securities as defined
in § 107.501 to or has borrowed money from said Licensee.
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88TH CONGRESS
1ST SESSION S. 298

IN THE SENATE OF THE UNITED STATES

JANUARY 18 (legislative day, JANUARY 15), 1963
Mr. SPARKMAN (for himself, Mr. HUMPHREY, Mr. SMATHERS, Mr. MORSE, Mr.

BIBLE, Mr. RANDOLPH, Mr. ENGLE, Mr. BARTLETT, Mr. WILLIAMS Of New
Jersey, Mr. MOSS, Mr. SALTONSTALL, Mr. JAMS, Mr. COOPER; Mr. ScoTT,
Mr. PaouTY, and Mr. CoTToN) introduced the following bill; which was
read twice and referred to the Committee on Banking and Currency

A BILL
To amend the Small Business Investment Act of 1958.

1 Be it enacted by the Senate and House of Represent a-

2 tives of. the United States of America in Congress assembled,

3 That this Act may be cited as the "Small Business Invest-

4 ment Act Amendments of 1963".

5 SEC. 2. The second sentence of section 302 (a) of the

6 Small Business Investment Act of 1958 is amended by strik-

7 ing.out "$400,000" and inserting in lieu thereof "$1,000,-

8 000" and by striking out "three years" and inserting .in lieu

9 thereof "seven years".

*1

23-693-63 2

13
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9

1 SEC. 3. Section 303 (b) of the Small Business Invest-

2 ment Act of 1958 is amended to read as follows:

3 "(b) To encourage the formation and growth of small

4 business investment companies, the Administration is

5 authorized (but only to the extent that the necessary funds

6 are not available to the company involved from private

7 sources on reasonable terms) to lend funds to such companies

8 either directly or by loans made or effected in cooperation

9 with banks or other lending institutions through agreements

10 to participate on an immediate or deferred (standby) basis.

11 Such loans shall 'bear interest at such rate and contain such

12 other terms as the Administration may fix, and shall be

13 subject to the following restrictions and limitations:

14 " ( 1 ) The total amount of the Administration's share of

15 loans made and outstanding under this subsection (b) to any

16 one company at any one time (including direct loans, the

17 Administration's share of loans made hereunder pursuant to

18 agreements to participate on an immediate basis, and com-

19 mitments to lend directly or on an immediate participation

20 basis, but excluding loans made hereunder pursuant to agree-

21 ments to participate on a deferred (standby) basis and any

22 obligations acquired pursuant to such deferred participation

23 (standby) agreements) shall not exceed an amount equal to

24 50 per centum of the paid-in capital and surplus of such corn-

25 pany or $4,000,000, whichever is less. The total amount of
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3

1 the Administration's share of all loans made and outstanding

2 under this subsection (b) to any one company at any one

3 time, including loans made here:: nder pursuant to agreements

4 to participate on a deferred (standby) basis and any obliga-

.5 tions acquired pursuant to such deferred participation

6 (standby) agreements, shall not exceed an amount equal to

7 the paid-in capital and surplus of such company or

8 $8,000,000, whichever is less.

9 "(2) All loans made under this subsection (b) shall be

10 of such sound value as reasonably to assure repayment."

11 'SEc. 4. Section 306 of the Small Business Investment

12 Act of 1958 is amended to read as follows:

13 "SEc. 306. Without the approval of the Administration,

14 the aggregate amount of obligations and securities acquired

15 and for, which commitments may be issued by any small busi-

16 ness investment company under the provisions of this Act

17 for any single enterprise shall not exceed 20 per centum of

18 the combined capital and surplus of such small business in-

19 vestment company authorized by .this Act."

Senator PROXMIRE. Our first witness will be Mr. Eugene P. Foley,
Administrator of the Small Business Administration.
Mr. Foley, we are glad to have you here.
I understand that you have Mr. Parris with you, who is an out-

standing expert in the SBIC field.
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STATEMENT OF EUGENE P. FOLEY, ADMINISTRATOR, SMALL BUSI-
NESS ADMINISTRATION; ACCOMPANIED BY JAMES L. PARRIS,
DEPUTY ADMINISTRATOR, LAWRENCE S. CAS.AZZA, DIRECTOR,
INVESTMENT DIVISION, GERALD S. FISHER, CHIVY, PROGRAM
ADMINISTRATION AND COMPLIANCE DIVISION, INVESTMENT
PROGRAM; AND LEONARD RALSTON, ASSOCIATE GENERAL
COUNSEL

Mr. FOLEY. Mr. Chairman, I have a number of officials from the
SBA with me. Mr. Parris, who is Deputy Administrator for the
the investment program, Mr. Casazza, who is the Director of the
Investment Division, and Mr. Gerald Fisher, Chief of' the Program
Administration and Compliance Division of the investment program 

iand Mr. Leonard Ralston, who is the Assistant General Counsel n the
investment program.

Shall I proceed?
Senator PROXMIRE. Yes, go right ahead. It take it that you have

identified these gentlemen not in sequence, but you have identified
everybody at the table.
Mr. FOLEY. Mr. Casazza is on my far right, Mr. Parris on my im-

mediate right, Mr. Ralston my first left and Mr. Fisher on the far
left.

Senator PROXMIRE. Do you prefer to finish your statement before
I interrupt for questions?
Mr. FOLEY. I would just as soon be guided by your desire, Mr.

Chairman. What I propose to do here is to read my statement. Mr.
Parris is also going to make a statement, and it may be more con-
venient to question after the conclusion of both of our statements.
Senator PROXMIRE. All right, fine. Go right ahead.
Mr. FOLEY. The primary purpose of these hearings is to determine

whether further safeguards should be established against the poten-
tial dangers presented by transactions in which a small business in-
vestment company extends financial assistance to an affiliated small
business concern. The problem we are considering arises where any
person has material connections with both parties to the transaction.
He may, for example, be an officer or director of each or he may own a
significant share of each.
The unfavorable effects which such an affiliated transaction may

have on the rights of those shareholders in the SBIC who have no in-
terest in the business receiving the money are, of course, obvious.
Also, these transactions may be used to divert to other uses funds ap-
propriated by Congress for the assistance of small firms which cannot
obtain long term or equity financing from private sources. Ever pres-
ent, therefore, is the chance that the interests of the SBIC or of the
taxpayer are king disregarded.
In view of these hazards, it is not surprising that suggestions have

been made from time to time about the desirability of issuing a regula-
tion imposing a flat ban on affiliated transactions by SBIC's. But the
agency has always been stayed from such action by the force of other
considerations. Mr. Parris, Deputy Administrator for the Invest-
ment Division, is much more familiar than I with the details of this
matter. After I complete my brief statement on the subject, I am
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going to ask him, subject to your permission, Mr. Chairman, to dis-
cuss the legal and factual background involved. My purpose here is
to summarize the situation and to state the position of SBA.
The salient feature of the problem is that there are many parts of

the country in which a small businessman does not have a reasonable
range of choice in seeking an SBIC to assist him in meeting his long
term and equity capital needs. In some communities, indeed, there
may be only one company to which he can turn. If he happens to be
an investor in that company, or if he serves as an officer or director of
it, a ban on affiliated transactions might cut him off from all hope of
assistance.
Since such relationships are by no means uncommon between a

small business concern and the only available company, SBA decided
that, instead of an outright prohibition, it would permit affiliated
transactions under a screening procedure designed to insure against
abuses. Accordingly the regulations of the agency-13 CFR 107.716—
require advance clearance for financial assistance extended by SBIC's
to small firms wherever any person enjoys a significant degree of
ownership or control in both parties to the transaction. Approval is
given only to those proposals which promise to promote the purposes
of the program.
The policy represented by this screening procedure is, in my opinion,

entirely sound. I intend to continue it. However, I am fully aware
that, unless it is administered wisely, it will be harmful to the pro-
gram. We must have sufficient insight to anticipate the types of abuse
most likely to be attempted. We must develop effective methods of
detecting and frustrating such attempts whenever possible. I am also
aware that we must be tough with persons responsible for abuses. It
is imperative that such people be promptly expelled from the program
and subjected to whatever punishments the law may have in store for
them. You will not find me hesitant or squeamish in dealing with
violators.
I am having a survey made of SBA's methods of handling the prob-

lem of affiliated transactions to determine whether they meet the
standards I have just described. Although the survey has not yet
been completed, it is already evident to me that two changes in our
procedures would be desirable in order to provide the industry, and
the public generally, with more information as to our methods of
operation.

First, the criteria employed by SBA in deciding whether an affiliated
transaction should be permitted are going to be published. Every
proposal must meet all of these tests:
A. Are the shareholders in the SBIC who have no interest in the

recipient of the financial assistance in a position to block the trans-
action if they wish to do so?
B. Is the proposal fair and reasonable?
C. Would the proposal serve the purpose of the program?
These criteria are of necessity so broad that they can serve merely as

general guidelines for an SBIC contemplating an affiliated transac-
tion. It is entirely a matter of judgment, for example whether a
transaction meets the test of being fair and reasonable. Nevertheless
the industry should be apprised of the broad factors we consider in
passing upon applications.
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The second change to which I refer relates to our rulings on applica-
tions to permit affiliated transactions. In order to provide further-
guidance for the industry these rulings will be made public, together
with all of the facts essential to an understanding of them. SBA
has always followed the practices of giving confidential treatment to,
business data submitted by applicants for loans and other forms of
assistance. Revelation of such data can, of course, be harmful to the-
concerned affected. This is particularly true when they are in a
growth period—typical, of course, of so many small firms receiving
assistance from SBIC's. It is equally true when they are competing
intensively and successfully in a specialized area against large con-
cerns.
It seems to me, however, that such harm can be avoided by following

the pattern established by the Internal Revenue Bulletin which, while
publishing the facts upon which each tax ruling is based, conceals the
identity of the person or firm involved. This is the procedure I plan
to adopt.
Let me emphasize that SBA has ample authority under existing law

to cope with the problems attending affiliated transactions. We can
and will impose any further restrictions on them that may prove to,
be appropriate. If necessary, we can eliminate them entirely. The•
flexibility offered by this regulatory method of control is highly de-
sirable and should be retained. For these reasons I would be strongly
opposed to any legislative proposal seeking to displace such flexibility
with rigid rules.
Although I am not as yet familiar with all of the technical details

of the small business investment program, I know enough about it to
recognize its vast potentials. I am determined to do all that is in my
power as Administrator to strengthen and expand this credit medium
and to obtain for it a secure position in our banking system.
Senator PROXMIRE. I want to came back of course to detailed ques-

tioning later. I would want to ask one question right now before we
go on with Mr. Parris.
Do you plan to provide any explanation of how the general criteria

were applied in specific cases?
Mr. FOLEY. Yes.
Senator PROXMIRE. For example, in each case, when the self-dealing

approval is given, will you publish that in this particular case your
general criteria were applied and how they were applied in that par-
ticular case.
Mr. FOLEY. That is what we propose.
Senator PROXMIRE. This is a change from the previous policy?
Mr. FOLEY. We propose to do that without identifying the concern.
Senator PROXMIRE. Without identifying the concern?
Mr. FOLEY. Without publishing the name of the companies in-

volved, this is similar to Internal Revenue system that I referred to in
my statement.
In other words, what the Internal Revenue system now does, and

what we propose to do is to publish how the general criteria were ap-
plied in a given case without identifying the name of the company
or concern involved in that particular case.
Senator PROXMIRE. How can there be any public scrutiny of your

administration of this program?
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Mr. FOLEY. I think there can be scrutiny in the sense that our judg-
ment as to the application of the criteria would then be under public
scrutiny.

Senator PROXMIRE. Not if we don't know what the case is.
Mr. FOLEY. I plan to adopt the procedure used by the Internal Rev-

enue Service, Mr. Chairman, all of the facts are given except the name
of the company. We have all of the facts. You would have all of the
facts we would have in making a determination whether affiliated
transactions should be permitted with the exception of the name of
the company.

Senator PROXMIRE. You give all of the details on the company, its
size 
Mr. FOLEY. We give the details 
Senator PROXMIRE. Its type, interest, the kind of business it is in,

et cetera. That is public and public knowledge and subject to public
scrutiny. You don't give the particular city in which it is located?
Mr. FOLEY. That is correct, we would not give the name of the

city.
Senator PROXMIRE. So that you would not have any of the most pre-

dictable and effective kind of scrutiny which would come from the
particular community in which it is located; local newspaper, local
competitors, and so forth who might take an interest and who would
want to be protected.
This would require a kind of national scrutiny of the whole thing

which we might rely on the Wall Street Journal, New York Times, or
some other national institution.
Mr. FOLEY. That is correct.
Senator PROXMIRE. I see.
Mr. Parris, go ahead. I presume you are through.
Mr. FOLEY. Yes, I am; thank you.
Senator PROXMIRE. Very good statement.
Mr. Parris?
Mr. PARRIS. Mr. Chairman, as Mr. Foley has pointed out, I will

sketch for you the considerations that led SBA to adopt its self-deal-
ing regulation covering transactions between an SBIC and affiliated
persons. Briefly summarized, section 716 of the regulations promul-
gated under the Small Business Investment Act of 1958 provides that
a licensee may not, without the prior written approval of SBA, make
a loan to or invest in any small business concern which is affiliated with
the SBIC by reason of any combination of common officers, directors,
or 10 percent or more stockholders, nor may a licensee provide such
financing directly to any of its officers, directors, or 10 percent or more
shareholders. Since the inception of the SBIC program, the agency
has, of course, been aware of the thorny problems raised by these
transactions. The agency sought guidance, first from Congress itself.
As the committee knows, the Investment Company Act of 1940,

the 1940 act, is quite specific on the question of affiliated transactions,
whereas the Small Business Investment Act is completely silent on
the point. We do not think that this was an oversight on the part of
Congress.
In writing the 1940 act, Congress included a provision of section

3(c) (1) which excepted from all of the provisions of the act, includ-
ing the provisions covering affiliated transactions, any investment
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company whose securities were beneficially owned by not more than
100 persons. Congress apparently felt that security holders in the
smaller investment companies did not require the protection afforded
under the 1940 act to security holders in larger companies.
Evidently the rationale was that the public interest was not suffi-

ciently affected by the operations of the small investment companies to
justify placing heavy administrative burdens on the Securities and
Exchange Commission and these small investment companies. Con-
gress recognized that such burdens would result if the SEC had to
regulate all of the small investment companies as well as the larger
ones. In adopting the 1940 act, Congress evidently concluded that
security holders in closely held investment companies would be suffi-
ciently able, with the assistance of State law, to take care of their
interests without the help of the 1940 act and the SEC. In doing so,
Congress was following a pattern evident in many laws of excluding
the smaller units of an area being regulated. You „gentlemen are
familiar, of course, with such provisions as are includes in the wages
and hours laws, and various labor-management acts such as the
Landrum-Griffin Act.
It will be recalled that in acting on the Small Business Investment

Act, Congress considered and rejected a proposal to exempt SBIC's
from all of the provisions of the 1940 act. Congress determined that
any SBIC that fell within the definition of an investment company
under the 1940 act and which did not qualify for the exception pro-
vided in section 3(c) (1) of that act less than 100 stockholders should
be subject to all its provisions, including the provisions covering
affiliated transactions.
Congress, by so doing, thus determined that the smaller SBIC's,

for example, those with 100 or less security holders, should not be sub-
ject to the provisions of the 1940 act. By deciding not to include a,
provision covering affiliated transactions in the Small Business Invest-
ment Act, Congress seemed to be saying that the smaller SBIC's should
not be statutorily covered by any provisions in the area of affiliated
transactions. This was consistent with the intent of Congress as ex-
pressed in section 3(c) (1) of the 1940 act, mentioned above.
As far as we can determine, Congress appears to have dealt directly

with the question of affiliated transactions by the smaller SBIC's only
in connection with the granting of certain exemptions from the per-
sonal holding company provisions of the Internal Revenue Code.
Speaking on that matter, Senator Sparkman, in introducing a bill,
5.3481, in June 1962 to amend these Internal Revenue Code provisions,
stated that the basic provision of the Internal Revenue Code, that any
SBIC which provides funds to a small business concern in which one
of its shareholders owns a 5-percent-or-more proprietary interest loses
its personal holding company exemption was recognized as an effec-
tive deterrent against this practice of self-dealing. In summary, the
agency was faced at the outset by general congressional silence with
regard to affiliated transactions by smaller SBIC's.
Another fact considered at that time was that this was a brandnew

program, not only in terms of legislation but also in financing theory.
Thus, SBA was faced with the problem of creating interest in and
generating the growth of this new financing system. It was recognized
that the primary source for licensee applicants would be from busi-
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nessmen themselves in any given community. In any area they repre-
sented an important initial source of funds for the formation of
SBIC's, perhaps the principal source. Logically then, a small business
concern in a remote region would not have been able to obtain venture
capital funds from any source if it were denied access to the local
SBIC because of an affiliation. SBA realized that this problem might
well have been acute, since the prominent citizens who were most
likely to be directors of a number of local concerns were precisely those
who were also most likely to form a small, locally oriented SBIC.
These facts had to be considered in connection with any rule prohib-
iting transactions with affiliated persons.
Another problem involved in the creation of the typical SBIC was

the recruitment of qualified management personnel. It would have
made little or no sense to look outside the community for someone to
manage the company, especially since there was no immediate prospect
that the volume of work on a $300,000 company would justify a full-
time job. The natural solution was to draw upon local talent, the
small businessman of the community, to serve as officers and directors.
Had these men been told by SBA that such service would automati-
cally render their own firms ineligible for assistance from the SBIC,
they would have shied away from the SBIC program.
In the unlikely event that the founders of the SBIC succeeded in

organizing their company, in the face of the difficulties I have men-
tioned, a ban on affiliated transactions would have hampered it severely
in finding opportunities for profitable investments. Deprived of
some of the best prospects in the neighborhood, its chances for suc-
cess would have been slender. Moreover, we have found that gen-
erally it takes some time for an SBIC usually to make its first
investment and break the ice. Perhaps the very venture capital
nature of the program causes the management to be extra careful
about the first investment. To be able to negotiate a deal in an area
of personal knowledge or with a locally known concern was a natural
development from the businessman's viewpoint.
Furthermore, the agency was hesitant to impose on the initiators

of the fledgling SBIC industry any requirement substantially more
stringent than they would face in the case of other investments. In
view of the basic nature of the SBIC program, it was thought that
it would be a real hardship to adopt rules in this area or other areas
that would have constituted a sharp departure from corporate prac-
tices not elsewhere regarded as abnormal.
It is, of course, true that under all State laws, minority stock-

holders have remedies available to them in the event they can prove
abuse of trust by corporate management. However, the courts have
recognized generally that if a disinterested majority of a board of
directors approves a transaction, it is usually valid even though a
director on the board has a private pecuniary interest in the trans-
action.
Moreover, any decision to bar transactions involving more than a

specified degree of affiliation would have called for a prescience as
to the pattern which SBIC negotiations and transactions would fol-
low, a knowledge which the agency felt, would be foolhardy for it to
presume. This matter of affiliated transactions is a complex one
affecting all phases of corporate life. Even after countless cases, the
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State and Federal courts have been able to evolve only general prin-
ciples and guidelines. This problem is accentuated substantially
when it occurs in the context of a new and dynamic program involv-
ing Government funds, substantial capital risks, and an infant finan-
cial institution such as the SBIC.

Finally, the agency did not want to establish any flat prohibition
against a particular type of transaction until it had had the benefit
of experience in administering the program. SBA felt, as the Con-
gress itself felt, that the program was experimental in nature and
the agency did not wish to hamper it with restrictions which might
prove to be unduly oppressive. SBA was particularly mindful of the
necessity for allowing this new form of investment company the
greatest possible flexibility, within the bounds of congressional intent,
in arriving at its business decisions. In short, SBA did not believe
it wise to rule out all affiliated transactions or any other type of
transaction that might make significant contributions to the SBIC
program.

Nevertheless, the agency was not prepared to allow such arrange-
ments without careful scrutiny on an ad hoc basis. Despite the ab-
sence of any specific provision in the SBI Act concerning transactions
between an SBIC and affiliated persons, SBA concluded at the incep-
tion of the SBIC program that it should have a regulation requiring
prior SBA approval before such transactions could be consummated.
The agency felt that there were sufficient possibilities of abuse in this
area to warrant careful scrutiny. Moreover, the presence of Govern-
ment funds and of tax benefits seemed to justify the inclusion of a
provision guarding against abuse in this area, even in the absence of
congressional language calling for such a provision.
Thus, pursuant to the authority granted in section 308 of the SBI

Act to prescribe regulations governing the operations of small business
investment companies, and after weighing all the elements mentioned
above, SBA adopted such a regulation in December 1958. The regula-
tion cited earlier has been on the books in substantially the same form
ever since the first SBIC regulations were adopted.
In administering this regulation, SBA has attempted to minimize

as such as possible the administrative burdens that such a regulation
imposes on the SBIC's, the small business concerns, and SBA..
Thus, the agency determined to process requests for approval of

affiliated transactions without the abundance of paperwork character-
istic of procedures based on public notice, action by order, and full
disclosure. Instead, to insure expeditious handling and consonant
with its responsibilities to the SBIC's, to small business concerns, and
to the objectives of the program, SBA has relied on letter application
of the SBIC's and such additional data as it deemed necessary or
appropriate.
In determining whether to grant approval of a proposed affiliated

transaction, SBA has evolved criteria that are quite similar to those
.Congress itself provided for with respect to such transactions in section
17(b) of the 1940 act, and to the criteria generally applied under
State corporate laws. At the same time a policy was adopted that
approval would be given only to those proposals that promise to pro-
mote the purposes of the program. A careful and probing reexamina-
tion of SBA decisions to date does not, in the opinion of my staff and
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myself, reveal evidence of perversion of congressional intent. We
believe that, in the light of the compelling considerations I have sum-
marized above, the policy the agency established was thoroughly justi-
fied. Consistent with our policy of continually reviewing the SBIC
program, this particular area was reevaluated last fall.
I would like to emphasize that this reevaluation considerably pre-

dated the recent interest in the problem manifested in the press; in-
deed, SBA has been set up, on a continuing basis a staff committee to
revise the agency's regulation under the SBI Act in toto, and the
agency has also had occasion to consider this problem in connection
with pending legislation.
The agency's regulations under the SBI Act were amended in a

number of respects during the spring and summer of 1962. As a result
of suggestions from Members of Congress and from the industry, SBA
felt that the further issuance of a number of separate regulations, in
piecemeal fashion, would be unsettling and burdensome to the indus-
try. Accordingly, we consolidated all amendments to the regulations
through September 1962 in a new set of regulations, and a staff com-
mittee was given the task of developing an overall revision of the
regulations.
This committee held meetings from time to time for a period of some

months and made substantial progress with the overall revision. A
tentative redraft of our regulation on the subject of affiliated transac-
tions was included as a part of the overall revision.
In view, however, of pending legislation on the SBIC program—

s. 297, S. 298, and S. 1427, together with companion bills in the
House—together with the critical posture of the SBIC industry at
that time, SBA concluded that priority should be given to legislative
matters. Accordingly, the work of the regulations committee was
discontinued in the early part of this year with the understanding
that the project would be resumed when the legislative situation had
been clarified.
In tabling this matter, we also were generally aware that the amount

of financial assistance involved in such transactions had not been par-
ticularly substantial. Our most recent figures show that outstanding
loans and investments approved by SBA under section 716 of the
regulations amount to only 1.6 percent of the total SBIC financing on
the books.
As a result of these studies and discussions, as well as SBA expe-

rience in administering its regulations in this area, we have come to the
conclusion that the policy represented by this screening procedure
appears basically sound, factually justified, and consistent with the
broad purposes and goals of the act.
Senator PFOXIVTIRE. Now, at the very end of your statement, next

to the last paragraph, Mr. Parris, you answer a question I was all set
to ask you. It seems to me you answer it in a way, that is you say
only 1.6 percent of the total SBIC investments involve any considera-
tion under section 716 of the regulations, which I presume means the
self-dealing regulation.
Mr. PARRIS. That is correct.
Senator PROXMIRE. This is really pretty minor. I can't imagine

under these circumstances that to either abolish the self-dealing per-
mission outright or to require disclosure to discourage it, would crimp
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the SBIC program if less than 2 percent of the loans that have been
made throughout the years—you have had this program now for 4 or 5
years—less than 2 percent of those loans involve this, why would this
inhibit outstanding citizens, bankers, and others; all of whom we would
like to have as members of the SBIC, from forming an SBIC? Appar-
ently this program is working very well, 98 percent plus in the direc-
tion of making loans, as at least I think they should make them, to
others who are not members of the board of the SBIC. Now, if this
is the case why do you really have to have this loophole in view of
the possible scandals that could develop, in view of the adverse effect
on stockholders involved, minority stockholders, and in view of what
I think is a first class but critical article in an outstanding financial
publication, the Wall Street Journal. Do you want to answer that?
Mr. FOLEY. Do you have any objection if I venture a reply?
Senator PROXMIRE. Fine. Incidentally, when I direct a question, or

any of us do, I am sure we would be delighted to have either one of you
answer.
Mr. FOLEY. The distinction has to be kept constantly in mind be-

tween the smaller SBIC's and larger ones. Obviously, the 1.6 percent
figure refers to all of the SBIC investments put together. But the sub-
stance of Mr. Parris' statement as well as my own referred to the
problems attendant on the smaller SBIC's. I don't think it would be
the intent of Congress, surely not the intent of our agency, to put
inhibiting factors into smaller SBIC's.

Senator PROXMIRE. Let's get into smaller SBIC's. In the first place
how many SBIC's are there?
Mr. PARRIS. 676 active, as of August 31, 1963.
Senator PROXMIRE. And about how many loans do these SBIC's

make, or investments?
Mr. PARRIS. Outstanding balances for loans and investment as of

March 31, 1963, were about $387 million.
Senator PROXMIRE. How many in numbers?
Mr. PARRIS. You mean transactions?
Senator PROXMIRE. How many transactions?
Mr. PARRIS. About 7,000.
Senator PROXMIRE. Now the Wall Street Journal article reported

from last October—admittedly this is a short period, from October to
May—that there were 36 applicants for applications for self-dealing
approval. Thirty-three were granted. If this was a representative
period, I presume that this would mean that there were about 60 a
year, and hence that this would constitute, in terms of the number of
transactions involved, a small percentage.
Mr. PARRIS. That general conclusion is correct. It is a small num-

ber of transactions.
We have had a little more time to go over our records since those

days, and we have found the numbers are somewhat higher. But
basically the figures since June 30, 1963, in fiscal year ending June 30,
1963, we have had 56 approvals and 15 denials.
Senator PROXMIRE. Can you give us the benefit of the full record

now—is that available—of all of the self-dealing applications that
have been made, and the approvals that have been granted from the
beginning of the program? Is that available to us?
Mr. PARRIS. By that do you mean statistics?
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Senator PROXMIRE. Yes, sir.
Mr. PARRIS. That is available.
Senator PROXMIRE. Do you have it available at your fingertips?
Mr. PARRIS. Yes, sir.
Senator PROXMIRE. Read them off, please.
Mr. PARRIS. Actions on requests hr approval investments, under

section 107, 716 (b) by fiscal year:
For the fiscal year ended June 30. 1960, there were no denials; 15

approvals. Dollar amount of the approved loans was $843,900.
Senator PROXMIRE. For the full fise,: year?
Mr. PARRIS. Yes, sir.
Senator PROXMIRE. All right.
Mr. PARRIS. June 30, 1961—fiscal year ended June 30, 1961: 4 de-

nials; 32 approvals. Dollar amount of approved loans was $2,056,833.
Senator PROXMIRE. All right.
Mr. PARRIS. Fiscal year ended June 30, 1962: 9 denials; 43 ap-

provals. Dollar amount of approved I on ns, $2,864,897.50.
Fiscal year ended June 30, 1963: 15 denials; 56 approvals. Dollar

amount of approved loans was $4,010,9 ;3.72.
The totals through June 30, 1963: .28 denials;  146 approvals; $9,-

776,597.22 being the aggregate dollar mount of approved loans.
(A tabulation of the above figures follow:)

Actions on request for approval of investments uinder sec. 107.716(b), by fiscal
year

Dollar
Fiscal year ended— Denials Approvals amount of

approved
loans

June 30, 1960 0 15 $843, 900. 00
June 30, 1961 4 32 2, 056, 833. 00
June 30, 1962 9 43 2, 864, 897. 50
June 30, 1963 15 56 4, 010, 966. 72

Total 28 146 9, 776, 597. 22

Senator PROXMIRE. You say there have been 7,000 loans made alto-
gether by the SBIC's for a total dollar amount for how much?
Mr. PARRIS. $9 million 
Senator PROXMIRE. I am not asking for this figure, the total. I

want to compare this with the total amount of transactions.
Mr. PARRIS. About $380 million.
Senator PROXMIRE. How much money is involved?
Mr. PARRIS. About $380 million. The exact figure is $386,937,466.

These are 'outstanding loans and investments, • giving a ratio of 1.6
percent.
Senator PROXMIRE. In terms of the number of transactions it is

about 2 percent: 146 approved out of 7,000 transactions.
Once again, it would indicate about the • same ratio or, roughly

perhaps, at least for the small ones as for the big, and it would indi-
cate, in general, this is a very modest part of the program, and, hence,
again I press my argument that under these circumstances that the
discontinuation of this program or its modification could hardly be
considered to be an action that would discourage people from be-
coming active in SBIC's.
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I think a lot of us are concerned about the notion that people would
just start an SBIC and get Government money for the very purpose
of loaning to themselves, and I am delighted to see that these figures
indicate that a very small minority are even involved in self-dealing;
so obviously an insignificant number have that kind of motivation.
Most people have the motivation, I think, that we would certainly
favor, which is to start an SBIC to help the community, and to go
into business to help yourself, too, by making money out of the SBIC.

Doesn't that seem logical, Mr. Parris or Mr. Foley?
Mr. FOLEY. I agree with you, Mr. Chairman.
I don't think the problem is one that requires legislation. I think

the scope of the problem is such that it can be handled adequately
administratively.
Once again, I do believe that we do have a problem with the smaller

SBIC's. I don't think it is the intent of Congress to restrict the SBIC
program to big SBIC's. I think new small SBIC's have problems
typical of any small business organization, and in trying to assist
them in developing their investment program and portfolio, we think
that administratively we can review these affiliated transactions and
determine whether there is improper self-dealing or whether or not the
purposes of the program are being advanced.
Senator PROXMIRE. Once again, I am going to defer to my colleagues

but, once again, you can look at it from the standpoint of saying this
isn't much of a problem because not much money is involved and not
many transactions in the relationship of the whole operation.
I would look at it from the standpoint of saying therefore we can

take this action without seriously crippling the program. You say
therefore it can be handled administratively, and it hasn't been a
serious problem in the past. I think some of the instant cases raised
by the Wall Street Journal would concern me very much, particularly
the possibility of investing in real estate ventures, and so forth, in a
way that is described there.
I do want to ask something else, if I could, before I yield to Senators

Dominick and McIntyre.
In the Wall Street Journal article this point is raised, and let me

read it briefly, one paragraph:
How much information the SBA does demand of applicants remains obscure.

Its officials say they do not normally attempt on-scene investigations before
approving self-deals, though traveling examiners may later look into them during
routine checks made every year or two. Washington operates mainly by cor-
respondence. And its letters of approval seen by reporters merely recite back
to the self-dealing SBIC the same information the SBIC has provided. Some-
times Washington takes months to make up its mind. But SBA took only 2
days to clear a deal for Chicago Capital Corp.; a director of this SBIC happened
to be partner in a law firm serving as legal counsel for a company which obtained
a loan—
And so on.
And it is indicated that one disappointed applicant indicated:
If the SBA was justified in turning down this loan, it should have turned down

a lot of the others it has approved. I think a lot of SBIC's have gotten loans
that were the same kind as mine. It might be that some of the others didn't
furnish full information.

Just how comprehensive is the information? Are there .on-scene
investigations if the application is above a certain size, and so forth?
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Mr. PARRIS. Mr. Chairman, we make no on-the-scene examination
in connection with such an application. However, we have a Pro-
gram Administration and Compliance Division which has people ex-
perienced in bank-type examinations. We have a continuing schedule
of examining companies, and we have examined quite a few.
The examinations include a check of representations made to the

agency and where we find that a misrepresentation has been made to
the agency we take action.
There are about a dozen companies that have voluntarily left the

program because they realized that it would be in their best interests
to leave, as well as the best interests of the program, because they had
done things that were substantially out of line with the program.
Moreover, we have formal investigations pending that have stemmed

from these examinations. We are also in court on a couple of cases.
In one case we have gotten a permanent receiver.

Senator PROXMIRE. These are all cases—where you run into trouble,
these are all cases involving self-dealing?
Mr. PARRIS. The case that we got the receiver on involved self-deal-

ing without approval to the extent that it really was a misappropria-
tion, we believe. The full trial has not been held, but a preliminary
receiver has been appointed on our allegation that, in effect, it was
misappropriation.
Now, in addition, we get information in the licensee's letter request-

ing approval, and if we deem it inadequate we request additional in-
formation. And, in a number of cases, we get additional information.
On top of that, we know a good deal about these companies before

they come in. They go through a very complicated licensing process
in which we make checks on their credit, character, and we have quite
extensive Government facilities and normal commercial investigation
facilities to do so.
Senator PROXMIRE. Is the story inaccurate when it says this par-

ticular loan was made in 2 days—was approved in 2 days?
Mr. PARRIS. That one is not inaccurate. There were a number of

directors in the company who were disinterested, and there was no
financial overlap; merely an attorney who happened to be a director
of the company. And obviously there were a great number of disin-
terested directors who had a substantial financial stake in the loan, who
were passing on it.
The important thing, Senator, I think that one would not discern

readily from the Wall Street Journal article is that we don't pour
money into these companies; we lend money. Over and over again
that article refers to pouring money, and putting money. We lend
money, and the obligation to the Government comes ahead of their
private funds. If there are losses the licensees stand them first. And
when these men pass on these transactions, they are passing on their
own money, at least $150,000 of their own money, before they get
Federal money.

Senator PROXMIRE. Not necessarily their own money; money of their
stockholders.
Mr. PARRIS. In many of the smaller companies there is quite an over-

lap between directors and stockholders, or 
Senator PROXMIRE. You see, we have the problem with the SEC-ad-

ministered company, that it is all their own money, not a penny of
Federal money; yet they prohibit self-dealing flatly.
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Mr. PARRIS. On so-called upstream loans, as I understand it, I am
not expert in SEC, these are prohibited. But on purchases and sales
of securities—and we have debt securities that are more than straight
loans—there is no flat prohibition in the SEC act either.

Senator PROXMIRE. You have three criteria which are required: (1)
noninterested persons passing on it; (2) fair and reasonable—which
is admittedly very vague and general; it could be almost anything—
and (3) the purposes of the small business act, which is equally vague.
So the only really firm criterion you have is they are noninterested
persons.
You and I know in our relationships with each other in almost every

experience we have in life, when you are dealing with people who
serve with you on a particular board, and they come around for a loan,
they want a loan, and they are one of 5 or 10 people who are active
and make the. decisions, it is an awfully hard thing to say no to them.
It is the hardest thing in the world to say no. Sometimes, in some
cases, you have very strong-willed individuals who will say no to any-
body in any circumstance; or maybe they are just opinionated people
who do that. At any rate, they are the exception.
But the kind of situation you have here, the kind of subtle, close

personal relationship, is, it seems to me, very difficult for most people
who want to be friendly and get along with their colleagues and
friends to say no, we won't give you a loan.
So that there is really no protection, it seems to me, in the noninter-

ested person category, especially in the smaller companies.
Now it is true that you go over these things, but you have indicated

in your answer to me just now. that you rely primarily, and you have
to on this one criterion, whether they are noninterested persons in-
volved. legally defined, and strictly defined as people who woudn't get
a benefit from that particular loan. But actually the personal rela-
tionship is really what makes the so-called noninterested persons in
most cases imwilling or unable to impose their power on their col-
leagues and go along rather than raise a fuss.

Isn't that a problem?
Mr. PARRIS. It is a problem, Mr. Chairman. But the courts have

faced this problem many, many times, and this is the test that they
use.
I am not a practicing lawyer at the moment, but I come from

corporate law practice, and I have seen countless cases where this
test has been used. And although it is a problem, we have to face
up to the facts of corporate life, and we are trying to make this pro-
gram as close to corporate life as we can.
We don't want the Government all over the place in the program.

The whole idea was to get away from direct Government loans, to get
private participation. And if we are going to achieve that result,
we have to face the facts of corporate life. And the courts have
adopted this test over and over again. And when it comes to putting
out money, I have seen a lot of businessmen who can be pretty hard-
nosed even with their friends.
Senator PROXMIRE. That is right. But there is that problem.
Now how about this as a solution. We haven't discussed this—and

this is the last thing I want to question you on.



CONFLICT OF INTEREST PROBLEMS IN SBIC'S 29

What really is the difficulty with disclosure? Why isn't disclosure
all right? People always say, the small businessman can't disclose
what he is doing, he doesn't want to, because it will hurt him in
competition.
The fact is in Wisconsin we have had for years—it was knocked

out, unfortunately, but for many years we had a provision that, in-
come tax returns, personal and corporation, are available to anybody
anybody can go in and look at them. And it worked very well. The
fact is that nobody was embarrassed. The argument was made, I am
sure, insurance salesmen and others would come around and use this
to develop lists, or they would be used by competitors in various ways.
It was a very salutary law that helped keep our State clean and keep
criminal elements out, and enforced very inexpensively the income
tax law.
Now in view of the fact that self-dealing is rarely engaged in—the

statistics show it is rarely done—only 2 percent of your transactions
are involved, when it is done, when this exceptional situation is in-
volved, what is the matter with letting the public know?
It seems to me if it is completely honorable and fair, nobody should

be afraid to have the public know that they are borrowing from their
own SBIC.
Mr. FOLEY. Mr. Chairman, remember this program, of course, is for

small companies, for small businesses. The typical small business,
the typical small SBIC is dealing with—is a venture or risk-taking
enterprise. The moneys that are advanced to that enterprise are
enabling that firm either to begin operation or to grow.
In such a situation there is a '''°Teat risk of failure. This is to be

contrasted with the situation of a larger company which, when it
obtains venture capital, is really risking immediate failure. There
is a difference and it is not just in degree. It is a difference in nature
betWeen the venture capital that is required by a small company as
compared to that required by a large company.

Consequently we feel that the smaller company ought to be pro-
tected in its confidentiality so that suppliers are not scared out of
that firm's operation, or so that competitors could not take unfair
advantage of the risk position of that small company.
Senator PROXMIRE. Here we have a specific instance in the Journal

article, and it seems to me that in no case, none of these cases, should
it matter, if the loan was perfectly honest and honorable and proper,
should it matter to the person borrowing the money if the public
knows about it. And I haven't heard a single—I have heard per-
suasive and eloquent generalities—but I haven't heard a single prac-
tical instance of how a particular firm in a particular case would
be injured or hurt or discouraged if the details had to be revealed.
Mr. FOLEY. I think the danger there, Mr. Chairman, is that if we

overregulate this program 
Senator PROXMIRE. I am asking about disclosure. Then you don't

have to have all of this?
Mr. FOLEY. Let's say we have disclosure or increasingly rigid regu-

lations: I think there is danger here that the Government is going
too far in exercising its judgment as to what the competitive situation
of the small company would be.

23-693-63-3
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I think there has to be a certain small area here of fluidity. These
things aren't black and white. We in our agency don't have the
omnipotence to determine in each case the competitive situation of
a particular firm in Seattle or Boston. There has to be a certain
bit of freedom here for the company to operate without fearing that
it is going to disagree with the judgments of somebody in Washington.
It may be a generality, but I don't think it is wise generally for

-a Government agency to be supervising each transaction that a com-
pany undertakes.
Senator PROXMIRE. I couldn't agree with that more. That is exactly

why I think disclosure is helpful. Then if there is disclosure, local
people know, local newspapers, local bankers, and competitors and
others, if there is something wrong with it. Then it is more likely
to be corrected than if the whole burden of enforcement is on the
Government official here in Washington who must pass on it, on the
basis of correspondence, without visiting the scene.
You see, disclosure it seems to me, would go right along with the

philosophy which I think you are properly enunciating: you should
have as little governmental interference and as much private discipline
as you can possibly achieve in this kind of a program.
Mr. FOLEY. I just think we are at an impasse, Mr. Chairman. I

can't express it any further from what I have already done. I just
think a private enterprise ought to have an area of privacy, and I
don't think that it is necessary for the whole community or society
to know everything that is going on in that company any more than
it is in your private home.

Senator PROXMIRE. I am not asking that. All we are asking is
that the details of this self-dealing be revealed not their income tax,
their profit picture, or any of that. All we ask, when this is done, is
that the public know about it.
Mr. FOLEY. In a small company we are revealing all that. Or the

chances are that we are going to reveal most of it. I just think that
there ought to be an area of privacy in business life as well as in
private life.
Senator PROXMIRE. Maybe I will come back to that. I have de-

tained Senator Dominick and Senator McIntyre too long.
I yield to Senator Dominick.
Senator DOMINICK. I was somewhat interested in the statement

made by Mr. Parris here on page 4 of his statement, the bottom para-
graph. You say in here—
* * * a ban on affiliated transactions would have hampered it severely in finding
opportunities for profitable investments.

Then you go on to say—
Deprived of some of the best prospects in the neighborhood, its chances for
success would have been slender.

Why is, it necessarily true that the best prospects for success are
in affiliated transactions?

._ Mr. PARRIS. What we meant by that, perhaps it could have been
stated more clearly, Senator Dominick, was that a small company is
certainly likely to have a better knowledge of its community, and
industry and business in that community, than it will in some business
several States removed. And yet when it turns in to its own com-
munity, especially if it is a small community, it is a very close-knit
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proposition in many places in the sense that a few prominent citizens
head up not only the charitable activities of the town, but they head
up leading businesses. And you get an attorney, a couple of the best
attorneys in town will be in a number of things. This is likewise true
of the local banker. Likewise true of other local businessmen. And
that is what we meant by that, sir.
Senator DOMINICK. What you are really saying is that it would

limit the scope of their possible investments. Isn't that it?
Mr. PARRIS. Yes, sir.
Senator DOMINICK. You are not really saying that these are the

most profitable simply because they are affiliated?
MT. PARRIS. No, sir.
Senator DOMINICK. I would like to go on just a little further along

this same line.
Do you set up any regulations that when an affiliated transaction

is looked at by the SBIC that you require that when the board has
approved this type of loan in an application for approval of it, that
the board member must be absent from the meeting or that there is a
disclosure of the interest of a board member and to the other stock-
holders before the application is made? Do you make any of those
requirements?
Mr. PARRIS. Most of the applications were mentioned where the vote

is so large that it didn't make a difference. We don't always press
the point. Sometimes the board will be 26. We have boards of 26
businessmen, and 1 interested party. Usually they will abstain.
But we always make the number count to make sure that there was a
majority of disinterested parties.
Senator DOMINICK. I think I should make my own position clear

here for the minute. I don't think simply because a member of the
board of an SBIC also happens to be an officer or a director of a com-
pany which receives a loan from it,, that there is necessarily anything
crooked in it. In many cases this is an opportunity to do something
for the community as a whole. So therefore I don't think there is any-
thing necessarily crooked in it.
But I can certainly sec
Senator PROXMIRE. I agree with the Senator from Colorado.
Senator DOMINICK. There may be a conflict of interest somewhere

along the line unless he does not participate in the decision of the
SBIC.as to whether or not this loan should be given.
And ,alOna that line, I wonder if you have any statistics which would

indicate whether these affiliated loans have gone sour anywhere along
the line?
Mr. PARRIS. We have statistics that would indicate that most Of

these loans have not gone sour. The great majority have not.
Senator DOMINICK. Could you furnish to the committee perhaps a

comparative list of those which have been successful and those which
have not, and the proportion of them with respect to affiliated loans
as opposed to nonaffiliated loans ?- Could you do that for us?
Mr. PARRIS. We will'attempt to provide that. I don't know that

our reports are quite as precise. as you are gettiTig,at, but we have a
very, good idea already that, as I said, the great majority are:not
delinquent. ,
We will attempt to get it just the way you ask for it, sir, and pro-

vide it for the record.
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Senator DOMINICK. Would that be satisfactory?
Senator PROXMIRE. That would be fine.
I think it would be very helpful if you give us all the data you have

on each of these loans from the standpoint of their present status,
whether or not they are in default at all, and have been repaid, and so
forth.

Indicate to us right now, incidentally, if you can, how much work
this is. We don't want to impose an impossible burden. There are
only 146 loans. I presume that can be done by one or two people in
a relatively short time. Now, if it is too much, maybe we ought to
reconsider how much of that we want.
Mr. PARRIS. May I ask the man who will have to do the job to answer

The question?
Mr. Fisher.
Mr. FISHER. Mr. Chairman, we have information on each one of

these companies as to whether or not they are delinquent. We require
this information quarterly. We can prepare it.
As far as the time element involved, 146 companies, it will take at

least a week to get this information.
Senator PROXMIRE. That is fine.
(The information follows:)

SMALL BUSINESS ADMINISTRATION,
OFFICE OF THE ADMINISTRATOR,

Washington, D.C., September 13, 1963.
Hon. WILLIAM PROXMIRE,
Chairman, Subcommittee on Small Business,
U.S. Senate, Washington, D.C.
DEAR SENATOR PROXMIRE: During the course of the hearings held by your sub-

committee on September 5, 1963, you requested certain information with respect
to the current financial status of the affiliated transactions which had been ap-
proved by this agency. You will recall that testimony was given that there had
been 146 such approvals for a total dollar amount of $9,776,597.22.
We have reviewed the June 30, 1963, financial reports of the licensees concerned

with such transactions and have the following information to report: Of the 146
approvals, 35 of them in the total amount of $2,819,333, or 28.8 percent of total
approvals, had not been disbursed by the licensees. Thirteen investments in the
amount of $635,600 had been repaid in full. 'There were three affiliated transac-
tions which were reported delinquent as to principal payments in the amounts of
25.000, $12.000. and $7,376, for a total principal delinquency of $44,376. These

principal delinquencies represented 17, 2.9, and 3.5 percent of the respective
licensee's outstanding investment balances. In addition, the June 30, 1963,
reports indicate that there were five such transactions in which there were
defaults in interest in the amount of $1,337, $1,282, $854, $3,250, and $4,407, for a
total interest delinquency of $11,130. None of the affiliated transactions had been
written off the books of any licensee as worthless.
I think you will agree the foregoing financial information indicates that SBA's

policies have been sound with respect to approvals given for affiliated trans-
,actions.

Sincerely,
• JAMES L. PARRIS,

Deputy Administrator.
By LAWRENCE S. CASAZZA,
Director, Office of Investment.

Senator DOMINICK. Mr. Foley, just carrying along the chairman's
theory a little more on disclosure, I must say I subscribe to his opinion
on this. I know that in a case where you have any confluence of in-
terest, in an ordinary SEC transaction, this has got to be disclosed in
the prospectus, and this has never done anybody any harm as far as I
know.' You usually have some businessmen who balk at that and say
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it is none of the Government's business. But it has never done any-
body any harm as far as I can see where the transaction is on the up-
and-up.
As a lawyer I had always required wherever we had something of

this kind that the stockholders be informed of it. And I can't see
that there is any real reason—I am talking about a fundamental busi-
ness reason, which would say that these transactions should not be
disclosed at least to the stockholders and be a matter of record in case
anybody wants to look it up in the SBIC office.
I wonder if you could enlarge a little on your reasons.
Mr. FOLEY. Senator, in a typical small company there wouldn't be

any difficulty for the stockholder to get the information. We are not
trying to prevent this information going to the stockholder. It is just
that we are trying to protect the competitive situation of the company
receiving the investment.
Admittedly in many affiliated transactions disclosure may not affect

the competitive situation. But in other cases we think that it would.
Without being overregulative in attitude, we just think there ought

to be an area of privacy here, a little area of freedom for an SBIC
to operate in.

Senator DO1VTINICK. When an SBIC makes a loan in the areas that
are announced by the SBIC, are they announced by the SBIC or by
you?
Mr. FOLEY. It may be—it isn't required, but there may be an-

nouncements and there may not be.
Senator DOMINICK. In many cases it is, though?
Mr. FOLEY. In many cases it is, like any other large transaction.
Senator DOMINICK. I have seen some announced in our own papers.

It seems to me if you are going to announce them in those cases there
is no reason why you should do it there and not do it in affiliated loan
position.
Mr. FOLEY. What we are getting at is, Senator, the details of the

transactions are not always announced. The amount of the invest-
ment perhaps is announced, but all of the facts attendant on the
investment are not published. The other security holders, the other
loans that they might have, the tax situation of the firm—all of these
are factors that are brought to bear in any large investment in one
of these companies. It is this type of information we don't want to
disclose.
Senator DOMINICK. I don't think anybody has been suggesting

that we need go that far. But it does seem to me that if there was
a publication—it doesn't need to be a publication, simply a matter
of record, so that people could look at it, where there is an affiliated
transaction. It is going to take a lot of ingenuity and work on the
part of a competitor to get any value out of this. They are going
to have to come back and look at the records here, in the form of the
application. They would have to do a lot of things like that that
would be fairly substantial.
Mr. FOLEY. Mr. Fisher wants to make a comment here.
Mr. FISHER. Senator Dominick, you may recall May 17 this com-

mittee received testimony in this area. One of the larger SBIC's
pointed out that its particular field of investment was extremely
competitive and that any disclosure of what the small business con-
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cern was doing in a given area, what product it was working on, what
R. & D. was going into it, would create a problem in that some of
the larger companies hadn't thought of these areas, and they were
afraid they would go right into the area and just swamp that small
business concern out of business.
This, I think, is a real consideration also.
Senator PROXMIRE. Will the Senator yield on that point?
Senator DOMINICK. Yes.
Senator PROXMIRE. We are asking in the alternative proposal that

in addition to providing the information that is required now for
the administrator, that there be published in a newspaper of general
circulation in the locality in which it has its principal place of busi-
ness a notice setting forth only these things: (1) the nature of the
interest or interests requiring the giving of such notices; and (2) the
terms upon which the purchase or loan was made.
Now that has nothing to do with the product you might be working

on. All it says is you are borrowing so much money over such a period
of time at such interest, or whatever other provisions there may be,
technical provisions on the security, and it is being loaned to a person
who is director or stockholder in the SBIC.
How can that help a competitor? There is nothing about R. & D.,

nothing about new products, nothing about new fields. And certainly
any alert competitor will know this. All he has to do is drive out
and look and see you are expanding your plant.
Mr. FOLEY. It could very well reveal the financial strength of the

company just by revealing the terms of the transaction.
Mr. Parris, do you want to add to the comment?
Mr. PARRIS. I think that the point about small business is partic-

ularly well taken when even large business regards some of this area
as confidential.
You gentlemen will recall, I believe about a year ago

' 
there was a

Senate investigation of the profit picture and the cost of products
picture in the steel industry, and a full Senate committee upheld the
steel companies in refusing to disclose certain information which,
they said, if it got in the hands of their foreign competitors, would
make their situation very bad. Well, this problem in a small business
would be a very real one. In large business areas this has come up
several times to my attention in situations where it didn't sound like
general talk. And we don't say all investments are this way, Mr.
Chairman, but in the research and development area—this has been
one of the big areas of this program, in research and development;
and especially in electronics it apparently is a real factor.
Senator PROXMIRE. We are not asking for any cost data. We are

not asking for any cost justification. We are not asking for any profit
picture. We are not asking for any research or development or any
product information at all. All we are asking is that the interest in-
vOlved in this case be identified and the terms of the security be iden-
tified. Every large business of any kind that is public at all reveals
this, and it is known widely, whenever any firm wants to borrow
money. As a matter of fact, I suspect this kind of thing would be
fairly well known possibly in the community anyway. But as a matter
of protecting for all those involved, and as a matter of providing the
kind of public scrutiny which can be the best substitute for bureau-
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cratic interference, it would seem to me that the disclosure is no
penalty at all really to a small business firm when it is this limited.
Mr. FOLEY. Mr. Chairman, let me just hedge to this extent and

say we do have the authority to handle this administratively. It
would have to be my decision. I am not yet persuaded. I agree that
I have approached the thing so far with a great deal of generality.
It may be that what you have suggested here has some merit and
that we could handle it administratively. I don't know that it nec-
essarily requires legislation. Under the terms that you have just out-
lined, just a limited disclosure that you are referring to, there may
be some possibility here.
I would just like to have a little bit more time to live with the pro-

gram, frankly, to make up my own mind. We do feel—I just feel
very strongly that we ought not to be exposing a company entirely to
the public. There ought to be an area of privacy. But under the
limited area you just outlined, it may be possible we could require by
administrative regulation that there be a local disclosure or local
announcement of the transaction without really going greatly into
the nature of the transaction.

Senator PROXMIRE. The kind of information, for instance, you
would require—the vote by which the board of directors approved the
transaction, the reason why the purchase of the loan is considered to
be a sound investment—none of that would be required. We are not
asking for that. What we are asking for is simply the fact that a
loan is made to an interested party and the terms of the investment
involved. That was the alternative that we prepared.
I am sorry. I have taken the time of the Senator.
Senator DOMINICK. I just wanted to make this comment, Mr. Chair-

man. In my own legal practice before I entered Congress, whenever
we were going to have a prospectus out on a company, small or other-
wise, I always made them put in every possible adverse thing that
they could possibly think of in the company, whether it was contingent
or whether it was actual, on the theory that a prospectus is an insurance
policy against suits by your stockholders. As long as you reveal this
thing and it has been publicly revealed to everybody, no one can say
you hadn't told them about it.
This is the thing I was thinking about in the disclosure here. You

have affiliated transactions. Unfortunately, human nature is such that
some of the stockholders in one of the companies, if it goes sour in the
company that has the loan they are going to say this fellow got a
special profit out of it, or if it goes bad from the point of view of the
SBIC, the stockholder there can say, well, this gentleman got a par-
ticular profit out of it. But if it is disclosed and they know all about
it ahead of time there isn't a thing they can do about it.
This is what I was thinking about, as a protection, rather than any-

thing else, on the assumption that the directors are going to operate
without the particular necessary vote of the interested director or
officer whoever it might be.
I think this worthwhile, thinking in terms of the context of your

remarks, because what we are trying to do, as I see it, is twofold:
(1) To keep the prestige factor of the SBIC as high as we can and
(2) to prevent this from becoming the subject of an attack on a con-
flict of interest where, in fact, there might not be any.
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Excuse me, Mr. Chairman. That is a long monolog.
Senator PROXMIRE. Do you want to say anything ?
Mr. FOLEY. I have no further comment.
Senator PROXMIRE. Senator McIntyre?
Senator MCINTYRE. I have a few questions.
Mr. Foley or Mr. Parris can answer these.
As I understand it, this type of self-dealing financing occurs in only

about 1.6 percent of the total transactions of the Small Business
Administration, so conversely this would mean about 98.5 percent do
not involve in these situations where you have self-dealing?
Mr. FOLEY. That is correct.
Senator MCINTYRE. Therefore, an outright prohibition against any

transaction which involves any interlocking interests would not be
severely damaging to the whole program, would it?
Mr. FOLEY. "'VVe did discuss that a little bit earlier, Senator, and

what we referred to there, it would be damaging to the smaller
SBIC's. The figure of 1.6 percent refers to the total investments by
all companies, large and small. We are dealing here today with the
smaller SBIC's and the problems that they have with small companies
that they invest in.
Senator PROXMIRE. Would the Senator yield on that point?
Senator MCINTYRE. Yes.
Senator PROXMIRE. The fact is on transactions basis it is 2 percent.
Mr. FOLEY. 2 percent.
Senator PROXMIRE. So it means as far as the small firms which make

the bulk of the loans in numbers, not in dollars, that once again it
would be only 2 percent that would be affected and 98 percent would
still be free. So that while the smaller firms might be slightly more
involved in self-dealing than the bigger firms, these transaction statis-
tics suggest there isn't a great deal of difference, 1.6 in dollar amount,
roughly 2 percent in 146 loans out of 7,000 in transactions, and there-
fore there is not any really sharp distinction between the activities of
the big and the small SBIC's.
Mr. FOLEY. Statistics show we had 146 such transactions, in roughly

$9 million, and to the small SBIC it was an important investment and
important consideration for its operation. It isn't a big problem but
nevertheless for the health of the small SBIC's we still think that it
would be unwise to have a flat ban against it.
Senator MCINTYRE. Mr. Foley, in a previous meeting of the com-

mittee I believe that I understood that this type of self-dealing is not
allowed in any other agency of the Government except in this Small
Business Administration. Is that true?
Mr. PARRIS. I don't think that is quite accurate, Senator, in the

sense that the SEC has a flat ban, as I understand it, on loans to peo-
ple who control the investment company. But they do not have
a flat ban on affiliated transactions other than upstream ones—in other
words, purchases and sales of securities. In those areas they are, as
in our case, banned., unless prior approval of the SEC is obtained.
And the SEC, to give prior approval, as I understand it, must find
the terms fair and reasonable, consistent with the policy of the com-
pany and with the act.
The banks also do not have a, flat ban on such transactions. The

banks require that a member of the Federal Reserve System, a bank
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that is a member, an executive officer may not borrow at all over $2,-
500, I believe, but under that, can, if all facts are disclosed to the
board of directors.
Also they have a similar rule as the SEC on directors of banks who

may have transactions involving purchases and sales provided that
it is in the regular course of business and no more favorable to that
person than to anyone else. That is one test. The other test, I believe,
is that it has been approved by a majority of the board consisting
of disinterested directors.
So in all the relevant Federal areas there has been a tendency to

avoid flat bans.
Senator MCINTYRE. Flat bans?
Mr. PARRIS. Flat prohibitions. They have recognized the need for

making some exceptions.
Senator MCINTYRE. Because when a person comes to you in a situa-

tion like this it is all done in the area of privacy and as you would
be treated by any banking institution. That is the same way you
handle it.
Mr. FOLEY. What we propose, Senator, is that we might modify

our operation to the extent of publishing the judgments or rulings
made by the SBA in these affiliated transactions, similar to the manner
in which the internal revenue system bulletin publishes tax rules. We
feel that obviously there is a public interest in determining whether
there are any improper self-dealings in these transactions. We plan
to take care of this by publishing the reasons and facts underlying the
rulings without identifying the company. We think we can handle
it that way and still protect the public.

Senator PROXMIRE. May I ask where you would publish these? The
Internal Revenue has this bulletin. How would you publish yours?
Mr. FOLEY. To tell you the truth, Senator, I just made a note on the

same point while we were sitting here. I was going to send Mr.
Parris a memo on that. I want to have the whole thing laid out by
the end of the week. If you would like to have this incorporated in
the record, we would be glad to do that. Frankly this was a recent
recommendation of mine. After discussing it with the staff we all
thought it was a pretty good idea. The details of publication have
not been worked out. But it shouldn't take very long to do this, and
we can supply it for your record. (See p.40.)
Senator MCINTYRE. No further questions, Mr. Chairman.
Senator PROXMIRE. Thank you very much for excellent responsive

testimony. It has been very helpful.
Without objection, I would like to place in the record a copy of my

proposed amendment to the Small Business Investment Act relating
to this self-dealing problem. I would like to have your comments on
this proposed amendment.
(The proposed amendment and Mr. Foley's comments follow:)

PUBLICATION OF INFORMATION CONCERNING CERTAIN TRANSACTIONS

SEC. —. (a) Without the prior approval of the Administration, no licensee
shall purchase equity securities of, or make any loan to, any small business
concern, if—

(1) an officer or director of such licensee, or a close relative of such
officer or director, is an officer or director, or owns or controls (directly
or indirectly) 10 percent or more of the stock, of such concern;
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(2) any person, owning or controlling (directly or indirectly) 10 percent
or more of the stock of such licensee, also owns or controls (directly or in-
directly), or is a close relative of any person who owns or controls (directly
or indirectly), 10 percent or more of the stock of such concern; or
(3) any person who is an officer or director of such concern or who

owns or controls (directly or indirectly) 10 percent or more of the stock of
such concern, within six months prior to the making of any such purchase
or loan, served as an officer or director, or owned or controlled (directly or
indirectly) 10 percent or more of the stock, of such licensee.

(b) No purchase or loan by a licensee requiring approval under this section
shall be approved by the Administration, unless it finds that (1) a majority of
the board of directors of such licensee has no interest (directly or indirectly)
in the small business concern affected by such purchase or loan, except as may
be incidental to and consistent with the conscientious performance of the
duties of members of the board of directors of such licensee, (2) such purchase
or loan has reecived the affirmative approval of such majority, (3) the terms
upon which such purchase or loan are to be made are not less favorable to
such licensee than those offered by it to other small business concerns, and (4)
such purchase or loan is in furtherance of the purposes of this Act.
(c) Whenever a purchase or loan by a licensee is approved under this section,

the Administration shall promptly notify the licensee in writing and cause to
be published in the Federal Register a notice setting forth the terms upon
which such purchase or loan is to be made, and the nature of the interest or
interests requiring the granting of such approval. Upon the making of such
purchase or loan, after approval by the Administration, the licensee shall
promptly cause to be published in a newspaper of general circulation in the
locality in which it has its principal place of business a notice setting forth
the terms upon which the purchase or loan was made, and the nature of the
interest or interests which required that such purchase or loan be made only
after the prior approval of the Administration.

SMALL BUSINESS ADMINISTRATION,
OFFICE OF THE ADMINISTRATOR,
Washington, D.C., October 4, 1963.

Hon. WILLIAM PROXMIRE,
Chairman, Subcommittee on Small Business,
Committee on Banking and Currency,
U.S. Senate,
Washington, D.C.
DEAR SENATOR PROXMIRE : By letter dated September 6, 1963, you submitted

to the Small Business Administration for comment, a proposed amendment
to the Small Business Investment Act of 1958, as amended (hereafter called
"the act"), covering affiliated transactions on the part of licensed small busi-
ness investment companies.
We have carefully reviewed the proposed amendment and it is our considered

opinion that such amendment would hamper the flexibility necessary for
efficient and successful administration of the small business investment com-
pany program, since existing legislation confers on the Small Business Admin-
istration full authority to regulate in this area and to take whatever action
may appear necessary for the furtherance of the purposes of the act.
The development and regulation of the SBIC industry present the Small

Business Administration with dynamic and ever-changing problems in admin-
istration, the fruitful solution of which requires that SBA have the maximum
possible degree of Administrative adaptability. Revision of the act would
have the effect of freezing SBA's position with regard to affiliated transactions
and of creating limits on the authority of the Small Business Administration in
this area which do not now exist. The Small Business Administration is, there-
fore, opposed to any new legislation on affiliated transactions.
The Small Business Administration clearly recognizes, however, the need

for revision of its regulations on affiliated transactions. The attached draft
marked "Exhibit A," of proposed regulations in this area, encompasses needed
expansion of the purview of section 107.716 of the regulations to cover conflict-
of-interest situations not now covered, publication of the criteria utilized by
SBA in passing on affiliated transactions, and disclosure of certain information
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on transactions approved by SBA under section 107.716. You will note that the
proposed regulation is based upon the ideas embodied in your poposed amend-
ment to the act. Adoption by SBA of this proposed regulation offers, in our
opinion, the most effective means at this time of dealing with the problem
of affiliated transactions while leaving SBA with the freedom necessary to
adequately cope with unforeseen abuses in this area.
, It is our intention, assuming the foregoing procedure is acceptable to you,
to proceed to make effective the proposed regulation by publication in the
Federal Register at an early date.
During the course of the hearings you will recall your request that we insert

for the record the proposed procedure for publication of our decisions in the
affiliated transactions and which I discussed. Exhibits B and C attached
hereto set forth this procedure.

Sincerely,
EUGENE P. FOLEY, Administrator.

EXHIBIT A

SECTION 107.716 AFFILIATED TRANSACTIONS

(a) Without the prior written approval of SBA a Licensee shall not—
(1) purchase any security or other property from any affiliated person;
(2) sell any security or other property to any affiliated person except

shares of stock of which the Licensee is the issuer;
(3) borrow money or other property from any affiliated person;
(4) lend money or other property to any affiliated person;
(5) provide consulting and advisory services to any affiliated person;
(6) participate in any joint enterpirse in which any affiliated person is

a participant, except that Licensees which are affiliated persons may par-
ticipate in financing small business concerns of which they are not an
affiliated person.

(b) Without the prior written approval of SBA a Licensee shall not enter
into any transaction mentioned in subsection (a) of this section with a person
who was an affiliated person of the Licensee within six months prior to such
transaction.
(c) Without the prior written approval of SBA no Licensee shall purchase

equity securities of or make a loan to a small business concern which is con-

trolled by a person or persons who control another Licensee.
(d) A Licensee or any affiliated person thereof shall not borrow money or

other property from a small business concern or from any affiliated person of

such concern, to which the Licensee has provided equity capital, made a long-

term loan, or is providing. consulting and advisory services.
(e) A Licensee shall not lend money or property to any person, directly or

indirectly, if such person controls, or is under common control with the

Licensee.
(f) For the purposes of this section only, any person who owns beneficially,

either directly or through one or more controlled companies, 25 per centum or

more of the voting securities of a company, shall be presumed to control such

company. Any person who does not so own more than 25 per centum of the

voting securities of any company shall be _presumed not to control such com-

pany. Such presumptions may be rebutted.
(g) Nothing contained in this section is intended to preclude a Licensee

from permitting an officer, employee, or representative from serving as a

Director of a small business concern for the purpose of protecting its invest-

ment in such concern, nor is it intended to prevent a Licensee from taking such

action, otherwise permissible under these regulations, as may be necessary to

protect an investment that is in jeopardy. Moreover, nothing in this section is
intended to preclude a Licensee from entering into any otherwise permissible

transaction with a small business concern where an affiliation with the
Licensee arises solely from the Licensee's having invested in such small busi-

ness concern or the Licensee's furnishing of consulting or advisory services to
such small business concern.
(h) SBA shall not approve any transaction pursuant to subsection (a) of

this section, unless it finds that (1) a majority of the Board of Directors
of such Licensee has no affiliation with the small business concern; (2) such
transaction has received the affirmative approval of such majority; (3) the
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general terms upon which such transaction is to be made are not less favor-
able to such Licensee than those offered by it to other small business concerns,
or those negotiated with the small business concern by the Licensee's affiliated
person or persons in a transaction covered by subsection (a) (6) of this sec-
tion; and (4) such transaction is in furtherance of the purposes of the Act.
(i) Whenever a transaction is approved under this section, the Small Busi-

ness Administration shall promptly notify the Licensee in writing and cause to
be published in a monthly bulletin to be issued by the Small Business Admin-
istration a summary setting forth the terms of the transaction, the nature of
the affiliation requiring the granting of such approval and the application of
the criteria set forth in subsection (h) of this section. Within ten days from
the entering into of such a transaction, the Licensee shall publish in a news-
paper of general circulation, in the locality in which it has its principal place
of business, a notice setting forth the terms of the transaction and the nature
of the affiliation which required that such transaction required the prior
approval of the Small Business Administration.
(j) Any affiliated transaction by a Licensee which is subject to regulation

by the Securities and Exchange Commission under the Investment Company
Act of 1940, shall be exempt from subsection (i) of this section.
In addition, section 107.12 of the regulations would be amended by the

addition thereto of the following definitions.
"Affiliated person" of another person means (a) any person directly or

indirectly owning, controlling, or holding with power to vote, 10 per centum
or more of the outstanding voting securities of such other person; (b) any
person 10 per centum or more of whose outstanding voting securities are directly
or indirectly owned, controlled, or held with power to vote, by such other
person; (e) any person directly or indirectly controlling, controlled by, or
under common control with, such other person; (d) any officer, director, partner,
copartner, or close relative of such other person; (e) if such other person is a
small business investment company, any investment adviser (as covered by sec.
107.704(d) of these regulations) thereof; and (f) any affiliated person of such
a person.
"Close relative" means any lineal ancestor, lineal descendant, spouse, brothers,

or sisters (by the whole or half blood) ; any lineal ancestor, lineal descendant,
brother, or sister (by the whole or half blood) of a spouse; first cousins,
uncles, aunts, nephews, nieces, (by blood or by marriage) ; all step relations in
the above categories and lineal descendants.
"Control" means the power, directly or indirectly, to exercise a controlling

influence over the management or policies of a company, through the ownership
of voting securities, by contract or otherwise.
"Joint enterprise" means any transaction or transactions whereby a small

business concern receives financing from a Licensee and an affiliated person
thereof either simultaneously or at different times.
"Person" means a natural person, a corporation, partnership, pension fund,

profit-sharing fund, an association, a joint-stock company, a business trust, and
any other organization of whatever nature.
"Voting security" means any security presently entitling the owner or holder

thereof to vote for the election of directors of a company.

EXHIBIT B

PROCEDURE ON DISCLOSURE OF AFFILIATED TRANSACTIONS

The procedure for public disclosure of facts on transactions approved under
section 107.716 of the regulations under the Small Business Investment Act of
1958, as amended, would encompass publication of basic information about the
transaction and about the Small Business Administration's approval of it.
The matters to be disclosed are—

(1) The interrelationships between the small business investment com-
pany and the small business concern that caused the transaction to require
prior Small Business Administration approval under section 107.716.
(2) The essential terms of the transaction.
(3) The Small Business Administration's criteria and the manner of

their application to the transaction.
With regard to disclosure of affiliations, all relationships would be identified

with as much precision as possible, i.e., exact titles of officers would be given
and the precise amount of stockholdings of 10 or more percent would be
disclosed.
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As for the terms of the transaction, there would be disclosed, interest rate,
maturity, amortization, and security, if any. Where there is an equity invest-
ment, the nature of the equity security, the proportion of the small business
concern's equity which it represents, and the price of such equity position would
be disclosed. Similar disclosure would be made of basic terms of any other
transaction falling under section 107.716.
The manner of disclosing the application of the criteria under section 107.716

can best be seen in the attached sample summary marked "Exhibit C." Since
the Securities and Exchange Commission will publish a release on each of its
actions affecting publicly held small business investment companies, to avoid
duplication of effort we would attempt an arrangement between the Small
Business Administration and the Securities and Exchange Commission whereby
the Securities and Exchange Commission would include, in its order on the
transaction, a statement to the effect that the Small Business Administration
had approved the transaction under section 107.716.

Publication would be implemented by the issuance of a monthly bulletin by
the Small Business Administration which would cover such transactions. In
the case of public small business investment companies, the bulletin would
simply make reference to the transaction and cite the appropriate Securities
and Exchange Commission release. A mailing list for the bulletin would be
established by combining present Small Business Administration mailing lists_
Anyone who so requests would be placed on the mailing list for the bulletin,
but all persons on the list will be required to indicate each year, a desire to
continue to receive the bulletin or else their names will be removed from the
list. A file of all such summaries would be maintained and available for public
inspection. Copies of all or any part of such file could be available to members

- of the public on request, on payment- of an appropriate fee.

EXHIBIT C

SAMPLE SIIMIAAR,Y ON SECTION 107.716 TRANSACTION

 , 1963, a transaction between XYZ, a small business invest-
ment company, a Federal licensee under the Small Business Investment Act
of 1958, as amended, and the   company, a small business concern,
was approved by the Small Business Administration, pursuant to section
107.716 of the regulations governing small business investment companies (13
CFR 107.716 ) .

Section 107.716 prohibits a small business investment company from engag-
ing in certain transactions with affiliated persons without the prior written
approval of the Small Business Administration.
This investment was brought within the purview of section 107.716 by

virtue of the following fact (s) :
Mr. Jones, who is secretary of, and a member of the board of directors of

XYZ, is treasurer of, and a member of the board of directors of the  
company.
This investment consists of the purchase of a convertible debenture of

XYZ by the small business investment company for the price of, and in the
face amount of $50,000. The convertible debenture has a maturity of 8 years
and bears interest at 8 percent. The debentures are convertible into 15
percent of the equity of the small business concern. The debentures are not
secured, and amortization of the principal is to commence in the second year-
of the life of the debentures.
The general criteria employed by the Small Business Administration in

granting or denying approval of investments under section 107.716 are—
(1) A majority of the licensee's directors must have no interest in

the proposed transaction, and must have approved it by an affirmative
vote.
(2) The terms of the investment must be fair and reasonable.
(3) The investment must serve the purposes of the Small Business:

Investment Act of 1958, as amended.
All of the directors of the XYZ were informed of the above-mentioned

Individual's connection with the small business concern, and of the proposed'
investment in it before the directors of the small business investment com-
pany voted on the transaction. The investment was approved by the board
of directors of the XYZ in the absence of the member connected with the smalli
business concern.
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The Small Business Administration is satisfied that the terms of the invest-
ment are fair and reasonable and would not have been materially different in

the absence of any affiliation between the small business investment company
and the small business concern. Further, the Small Business Administra-
tion is satisfied that this amendment serves the purposes of the Small Business
Investment Act of 1958, as amended.

Senator PROXMIRE. Our next witness is Mr. Jack Whitney, Securi-
ties and Exchange Commission, and we are delighted to have you.
Senator MCINTYRE. Mr. Chairman, I thought there was going to

be some effort made to secure the writer of this article.
Senator PROXMIRE. There was indeed. I might say we tried hard to

get the Wall Street Journal to send their experts up here, and they did
a beautiful job in this article. They said the 'article spoke for itself,
and so many people worked on it they probably couldn't fit at the
witness table.
Newspapers are always shy.
We are delighted to have you, Mr. Whitney. Go ahead.
You might identify the men who are with you.

STATEMENT OF JACK M. WHITNEY II, COMMISSIONER, SECURITIES
AND EXCHANGE COMMISSION; ACCOMPANIED BY EDMUND H.
WORTHY, DIRECTOR, DIVISION OF CORPORATION FINANCE;

ALLAN F. CONWILL, DIRECTOR, DIVISION OF CORPORATE REGU-
LATION; WALTER P. NORTH, ASSOCIATE GENERAL COUNSEL,
OFFICE OF THE GENERAL COUNSEL; ROBERT H. BAGLEY, ASSIST-
ANT DIRECTOR, -DIVISION OF CORPORATION FINANCE; GEORGE
P. MICHAELY, SR., SPECIAL COUNSEL, OFFICE OF THE GENERAL
COUNSEL; AND RICHARD H. BRILL, LEGAL ASSISTANT TO COM-
MISSIONER WHITNEY

Mr. WHITNEY. Mr. Chairman, Senator Dominick, Senator Mc-
Intyre I am glad to be here today.
On my right is Allan F. Conwill, Director of the Division of Cor-

porate Regulation. As such, he is responsible to the Commission for
our regulatory activities under the Investment Company Act of 1940,
which involves the SBIC's.
On my immediate left is Mr. Edmund H. Worthy, Director, Division

of Corporation Finance, which by contrast deals with our disclosure
activities under the Securities Act of 1933 and the Securities Exchange
Act of 1934.
On my second left, Mr. Walter P. North, Associate General Counsel.
Senator PROXMIRE. What was that -name ?
Mr. WHITNEY. Walter P. North, Associate General Counsel, and

on his left, Mr. Robert Bagley, Assistant Director of the Division
of Corporation Finance.
Mr. Chairman, I have a statement here, which I have provided

and I propose to read it in large part although I may abbreviate it
in spots.
I am here at your invitation to testify on behalf of the Commission

with respect to the matters of self-dealing and conflicts of interest
in transactions between small business concerns and small business
investment companies—SBIC's--which are licensed by the Small
Business Administration.
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Three proposals have been suggested as possible methods of dealing
with these matters. Each of the proposals would be applicable to
transactions in which an SBIC makes a loan to, or purchases any
equity security of, a small business conecrn : (1) If an officer or
director of the SBIC, or a close relative of such officer or director,
is an officer of the small business concern, or owns or controls—
directly or indirectly-10 percent or more of the stock of the small
business concern; (2) if any person who owns or controls—directly
of indirectly-10 percent or more of the stock of the SBIC also owns
or controls—directly or indirectly-10 percent or more of the stock
of the small business concern, or is a close relative of any such person;
or (3) if any person who is an officer or director of the small business
concern or owns or controls—directly or indirectly-10 percent or
more of the stock of such concern served as an officer or director or
owned or controlled—directly or indirectly-10 percent or more of
the stock of the SBIC, within 6 months prior to the transaction.
The first proposal would impose an outright ban on such transactions;
the second would permit such transactions only when prior approval
has been obtained from the Small Business Administration in accord-
ance with certain specified standards; and the third would require
disclosure of certain of the details of any such transaction by news-
paper publication within 30 days following the event.
It is our understanding that the proposals are suggested as possible

amendments to the Small Business Investment Act of 1958. As is
more fully set forth below, we consider the comprehensive regulatory
pattern of the Investment Company Act to be an effective and workable
aproach for dealing with these problems in transactions affecting pub-
licly held SBIC's.
We would urge that this regulatory pattern be left intact as to

such SBIC's and that any legislation be drafted so as to avoid possibly
conflicting regulation.
The Commission on which I am privileged to serve is charged with

the responsibility of administering the Federal securities laws. Those
acts reflect a recognition by the Congress of the need for a broad
range of protections for the investing public.
Under the Securities Act of 1933 protections are provided princi-

pally through the requirement of full disclosure of pertinent informa-
tion to persons to whom securities are publicly offered for sale. The
Investment Company Act provides protections, in addition to those
provided by the Securities Act, which experience had shown were nec-
essary for public investors in companies primarily engaged in the busi-
ness of investing, reinvesting, and trading in securities.
This grew out of the special study made by the Commission and

reported to the Congress for the most part in 1939 and 1940, and it
was on the basis of that report that the Congress decided disclosure
was not enough in this field.
Now, among other things, the Investment Company Act requires

disclosure of financial and investment policies of investment com-
panies, prohibits such companies from changing the nature of their
business or their investment policies without the approval of their
shareholders, regulates.the safekeeping of the companies' assets, places
certain restrictions on the composition of the boards of directors of
such companies, requires management contracts to be submitted to se-
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curities holders for their approval, requires the filing with the Com-
mission and the transmittal to shareholders of periodic reports, re-
quires compliance with the Commission's proxy rules in connection
with meetings of shareholders, and places certain limitations on the
amount of debt securities which may be issued by investment com-
panies. In particular, in respect of the matters which this commit-
tee is now considering, the Investment Company Act includes pro-
visions designed to regulate transactions of affiliated persons affecting
investment companies having substantial public stockholder interest.
When the Securities Act was adopted the Congress made a basic

policy determination that the national public interest was affected
when securities are sold or offered for sale to the public. Again,
in adopting the Investment Company Act the Congress made a similar
determination that different considerations are applicable to invest-
ment companies in which public stockholders are interested than are
applicable to investment companies which are private in nature. These
policy determinations were not disturbed in 1958 when the Small
Business Investment Act was enacted by the 85th Congress. At that
time the Congress determined that with certain minor exceptions the
provisions of 'both the Securities Act and the Investment Company
Act should apply to SBIC's whose securities are offered or sold to the
investing public to the same extent as to investment companies gen-
erally. SBIC's in which there is not the requisite public investor in-
terest are not subject to the registration and regulatory provisions
of the Federal securities laws. However, all SBIC's must satisfy
the requirements of the Small Business Adminstration in order to
be licensed as an SBIC and to qualify for loans of Federal funds to
assist them in a program of supplying equity capital to small business
concerns.
An SBIC must file a registration statement under the Securities

Act only when it proposes to make a public offering of its securities
and must register under the Investment Company Act if it makes
or proposes to make such a public offering, or if its outstanding
securities are beneficially owned by more than 100 persons. As of
September 4, 1963, a total of 70 SBIC's were registered with the Com-
mission under the Investment Company Act, all of which had filed
registration statements under the Securities Act.
In view of the basic policy underlying the enactment of the Se-

curities Act and the Investment Company Act, that is, the recognition
of the distinction between public investhr interests and private inter-
ests, the Congress might decide that, if legislation is necessary, the
pattern of regulation presently applicable to investment companies
in which there is public investor interest is not appropriate for SBIC's
which do not have a significant number of public shareholders. In
any event, we believe that an explanation of our administration of the
Securities Act and Investment Company Act should contribute to this
subcommittee's consideration of the problems before it.
The provisions of the Investment Company Act relating to con-

flicts of interest are contained principally in section 21 and section 17
of the act.

Section 21 of the act flatly prohibits an investment company from
lending money or property to any person or company who controls
or is under common control with the registered investment company.
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Senator PROXMIRE. May I ask at this point, what does "lending"
mean? Does that include an equity investment or include simply a
loan in the usual sense?
Mr. WHITNEY. I believe the term "equity security" in the SBIC

sense would include the debt instruments, such as the convertible
debenture or the loan accompanied by warrants, but if you had an
outright purchase of stock without any debt connection, you would
not be under this provision.
Mr. CoNwll,L. That is correct, the convertible, however, would be.
Mr. WHITNEY. That would be a debt instrument and therefore be

evidence of a loan.
Senator PROXMIRE. In other words, if the SBIC should buy out-

right the equity security from a small business, in which case the
owner of the small business was also a director or major stockholder
and so forth, qualified clearly as a principal in the SBIC, under this
provision of the law at least, it would not be banned?
Mr. WHITNEY. That is correct. It would be caught by the next

provision, which is not a flat prohibition.
I would like to refer to that. This is a matter I believe Mr. Parris

was commenting on earlier. In considering this section 21, which I
have just mentioned, and section 17 which I am now coming to, please
bear in mind that there is a distinction to be drawn between a person
who controls or is under common control with the SBIC and one
who is merely affiliated.
The terms of affiliation are not, of course as stringent as the term

of control, so the prohibition of section 21 refers to a person who is in
control or is under common control with the SBIC.
Senator PROXMIRE. How do you define "control"?
Mr. WHITNEY. "Control" is defined in the act as the power to influ-

ence the management 'policies of the SBIC.
Senator PROXMIRE. A director-stockholder who holds 10 percent or

more stock?
Mr. WHITNEY. No, sir there is a statutory presumption that a per-

son who holds 25 percent or more is deemed to be in control, but he
may rebut that presumption in a proceeding before us, if he wishes
to do so or wishes to attempt to do so. But I mention this because this
question of control versus affiliation, which involves usually a 5-percent
test, as I will mention in a moment, could be confusing to people.
Senator PROXMIRE. You would assume that a director would be in

a position to influence the decision of management?
Mr. WHITNEY. You and I would say he was as a businessman, as a

member of the directorate, that is what he was there for, but under

the act he would not be in control unless other circumstances supported
that.
Now, section 17(a) in general makes unlawful, in the absence of an

exemptive order issued by the Commission under section 17(b), trans-
actions with a registered investment company or a company controlled

by a registered investment company involving the sale to such corn-
ipany, or the purchase from it, of securities or other property or the
borrowing from such company of money or other property, by an
affiliated person, promoter or principal underwriter of the registered
investment company or by an affiliated person of such affiliated per-

son, promoter, or underwriter.

23-693-63 4
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An affiliated person is defined to include (a) an officer, director,
employee, or partner of such other person, (b) a person holding 5 per-
cent or more of the voting securities of the other person, (c) a person
5 percent or more of the securities of which is held by the other person,
or (d) a person who directly or indirectly controls or is controlled by
or is under common control with the other person.

Senator PROXMIRE. This exemptive order is of the same nature as
what the SBA now requires of SBIC's who engage in self-dealing?
Mr. WHITNEY. What you have, sir, is this situation.
In the case of a publicly held SBIC, which is registered with us, at

the same time that they would be applying to the SBA for permission
under the SBA's regulation 716, they would be applying to us for an
exemptive order under section 17(b). The standards in our statute
are not the same as the regulation. I am coming to those standards at
this point.
Senator PROXMIRE. All right.
Mr. WHITNEY. Section 17(b) of the act provides that the Commis-

sion shall, upon application, and after notice and opportunity for pub-
lic hearing, grant an exemption from the prohibitions of section 17(a)
if it finds that (1) the terms of a proposed transaction, including the
consideration to be paid, or received, are reasonable and fair and do
not involve overreaching on the part of any person concerned, (2) the
proposed transaction is consistent with the investment policy of the
investment company, and (3) the proposed transaction is consistent
with the general purpose of the act.
Senator PROXMIRE. You say nothing about disinterested persons

having the power to block 
Mr. WHITNEY. There is nothing in the statute on that subject.
In addition to the provisions of section 17(b), which permit the

Commission to exempt individual transactions, the act confers upon
the Commission the authority to grant exemptions by rule, regulation
or order for certain categories of transactions and persons.
Pursuant to this authority the Commission has adopted rules to

exempt from the prohibitions of section 17(a) certain banking trans-
actions made in the ordinary course of business rather than as in-
vestments; transactions between the investment company and its
wholly owned subsidiaries; consummation of contractual commitments
of the investment company where certain conditions are satisfied;
and certain pro rata distributions made by the investment company.
As I previously pointed out, under section 17(a) an investment

company may not lend money to a portfolio company if the invest-
ment company owns 5 percent or more of the portfolio company's
stock. As an accommodation to the nature of an SBIC's relationship
with its portfolio companies, the Commission adopted a rule permit-
ting investments in and loans to a small business concern by an SBIC
notwithstanding SBIC's ownership of 5 percent or more of the voting
securities of the small business concern.
Senator PROXMIRE. That means you made a special exception for

SBIC's?
Mr. WHITNEY. Generally.
Senator PROXMIRE. Not available to others?
Mr. WHITNEY. In other words, it was recognized that one of the

functions of the SBIC was to make equity investments. I think the
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Tecord indicates that it was expected they would make rather large

investments in any particular small business concern.
The 5-percent rule would therefore have operated as quite a handi-

cap on their ability to do exactly what they were supposed to do.
Senator PROXMIRE. Is this also done because the SBA supervises the

self-dealing provision and requires permission before the self-dealing

loan is approved?
Mr. WHITNEY. I don't recall that was considered.
Mr. Worthy?
Mr. WORTHY. As I understand it, Senator Proxmire, I think that at

the time that the rule was adopted., that it was taken up and consid-

ered with the officials of the SBA.
Senator PROXMIRE. I presume that would be a consideration, after

.all, if the other Government agency has its own rules, it is particularly

,ubject to SBA supervision, why duplicate it?
Mr. WHITNEY. Correct.
Section 17(d) makes unlawful any transaction in which the invest-

ment company, or a company controlled by it, is a joint or joint and
several participant with its principal underwriter, or an affiliate of

the principal underwriter, or an affiliate of the investment company

.or an affiliate of such affiliate when entered into in contravention of

rules and regulations adopted by the Commission for the purpose of

limiting or preventing participation by a registered investment com-

-pany or a controlled company thereof on a basis different from or less

_advantageous than that of the affiliated participant.
Pursuant .to section 17(d) the Commission has adopted rule 17d-1

which in general prohibits transactions within the scope of ' section

17(d) of the act unless an application with respect to such transaction

has been filed and the Commission has entered an order granting the

• application.
Rule 17d-1 provides that in passing upon such applications the

,Commission will consider whether the participation of the investment

•company or its controlled company in the joint enterprise on the basis

proposed is consistent with the provisions, policies, and purposes of
the act and the, extent to. which such participation is on a basis' dif-

ferent from or less advantageous than that of other participants.
Sneator PROXMIRE. What does that mean?
Mr. WHITNEY. That means that if the investment company and I

as an affiliate, are going into a deal together, the investment com-

pany's terms are just as good as mine and that I haven't taken ad-

vantage of my position to get more favorable terms in the joint ven-

ture than I would have gotten absent my relationship.
Senator PROXMIRE. You determine that on the basis of just analyz-

ing a particular company?
'Mr. WHITNEY. The particular transaction. We will have a record

•in which the main thrust is to determine that the transaction bears the

earmarks of an arms-length transaction so far as the affiliate and its

joint venturer, the investment company, are concerned.
Senator DOMINICK. Mr. Whitney, just commenting on the language

'here on page 7, you say in here:

Section 17(d) makes unlawful any transaction in which the i
nvestment

company—
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and then you skip down a little—
is an affiliate of the investment company.
What in the world does that mean?
Mr. WHITNEY. Is a joint participant with the affiliate. In the sec-ond line, sir, of that paragraph.
Senator 13omnsucK. Thank you.
Mr. WHITNEY. I grant you, this is part of our trouble, just to fol-low the language of the statute.
Section 17(e) of the act provides that no affiliated person of a regis-tered investment company, or affiliate of such affiliated person may•receive any compensation for acting as an agent for the investmentcompany, except in the course of such person's business as an under-writer or a securities broker. Section 17(e) also places a specified lim-itation on the permissible underwriting or brokerage commission.Thus, as I have outlined here, in summary, section 17 specifies pro-hibited transactions and the persons who are disqualified from enter-ing into such transactions, sets forth the standards for exemption andprovides a mechanism for obtaining such exemption.
In the administration of the act, the staff of the Commission, repre-sented here today by the two heads of the principal divisions con-cerned, often has informal conferences with managers of, and personsaffiliated with, registered investment companies regarding applica-tions under section 17(b) or rule 17d-1. The investment company of-ficials advise the staff of their intentions and the staff expresses itsviews in light of its experience and applicable administrative prece-dents as to whether the proposals meet the statutory standards.These conferences sometimes result in proposals being abandonedwithout the filing of a formal application, or if a formal applicationhas been filed, either the withdrawal or material modification of theapplication. Because of these informal procedures, Commission rejec-tion of an application is the execption rather than the rule.
The general technique of informal communication has always beenemployed in the Commission's administration of the Securities Act of1933. The few denials of requests for acceleration of registrationstatements and the small number of stop order and other administra-tive enforcement proceedings necessarily instituted demonstrate theconvenience and workability of the system, both to the agency and tothe industry. The practice here described logically follows in theCommission's administration of the Investment Company Act.Quite apart from the provisions of section 17, the Investment Com-pany Act, the Securities Act and the Securities Exchange Act of 1934provide for the disclosure of material transactions with affiliated per-sons. These disclosures arise in three ways: (1) in reports filed withthe Commission under the Investment Company Act; (2) in proxystatements filed pursuant to Commission rules and furnished to share-holders; and (3) in registration statements under the Securities Act.Basically, the disclosure requirements are the same as to each. If --the company during its last fiscal year has had a material transactionor if it proposes to have any material transaction in which affiliatedpersons have a material interest, the transaction and the interest mustbe disclosed.
Senator PROxMIRE. Disclosed to whom?
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Mr. WHITNEY. To the persons receiving one or another of these
documents. The proxy statements would go to shareholders of the
SBIC, for example. The prospectus would go to the purchaser of
stock of the SBIC in a public offering.
The reports to the Commission are a public record and are available

in our public reference room.
Senator PROXMIRE. This would be public disclosure in the event

the affiliate would be able to get self-approval.
Mr. WHITNEY. Precisely so. As a matter of fact, the proxy state-

ments, quite apart from going to the stockholders in connection with a
meeting, are again a part of our public file for anyone else who wants
to see them.
The principal item which provides this disclosure, which is common

to all of these documents, reads as follows:
Describe briefly, and where practicable state the approximate

amount of, any material interest, direct or indirect, of any of the
following persons in any material transactions since the beginning of
the issuer's last fiscal year, or in any material proposed transactions, to
which the issuer or any of its subsidiaries was or is to be a party.

'Those persons include (3) any director or officer of the issuer; (2) any
nominee for election as a director; (3) any security holder (holding
10 percent or more of the issuer's voting securities) ; (4) any asso-
,ciate of any of the foregoing persons.

Senator PROXMIRE. Do you publicly disclose the amount involved
_and terms of the investment?
Mr. WHITNEY. Yes,sir.
Senator PROXMIRE. That is a matter of public record.
Mr. WHITNEY. Yes, sir.
Senator PROXMIRE. I imagine the SEC has done this for how long,

this goes back to 1940?
Mr. WHITNEY. This is conventional. It arose even prior to the

1940 act, under the 1933 act, in connection with prospectus and sub-
sequently under our proxy rules and, finally, when the Investment
Company Act came along, it required similar disclosures filed with us
and also required the investment companies to observe the proxy rules
that are in the 1934 act.
Senator PROXMIRE. So you have had disclosure experience now for

30 years?
Mr. WHITNEY. Yes, sir.
Senator PROXMIRE. I realize you haven't personally been with them

_for 30 years 
Mr. WHITNEY. I am beginning to think I feel as though I have.
Senator PROXMIRE. From what you know about the agency and from

your own experience, has there been any feeling that this is a com-
petitive disadvantage or that this involves any kind of difficulty from
the standpoint of those who have disclosed the information, those who
are involved, it handicaps them in any serious or significant way?
Mr. WHITNEY. We don't consider that so. There is this factor to

be mentioned, which was not mentioned in my prepared statement,
and I should add to it at this point.
Both in the applications for the transactions under the 1940 act,

for an exemptive order, and also as a general matter, in the disclosure
field, we consider and act upon requests for confidential treatment, but
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I don't believe it has been the position of the Commission generally
that the competitive factor weighs too heavily in that scale.
Senator PROXMIRE. How common is this confidential treatment? I

take it that means there is no disclosure? .
Mr. WHITNEY. YOU would have limitations. You =gm, not Ws-

close the particular aspect which the applicant would consider harm-
ful to it. You might have a great part of the transaction disclosed
without a particular 
Senator PROXMIRE. Can you give us an example of what would not

be disclosed? You would not disclose the term or relationship of the
affiliate? What 'aspect of this is often or occasionally at least con-
sidered to be appropriate to conceal?
Mr. CONWILL. We had a recent application by an investment com-

pany, which was not an SBIC, where two affiliates were entering into
a contractual transaction which provided for a long-term production
contract with respect to a certain mineral.
They requested confidential treatment as to the composition of the

mineral that they were taking. The mineral was generic, but the 
Senator PROXMIRE. That would be required to be publicly dis-

closed anyway?
Mr. CONWILL. We require s lot of information, Mr. Chairman.
Senator PROXMIRE. What I am driving at is this, in your experience

is the confidential treatment ever given to the relationship of the
affiliate to the lending concern or the terms of the loan, that is, the
financial terms, the interest rate, whatever is involved ?
Mr. CONWILL. NO, sir.
Senator PROXMIRE. It is not; and it is not a problem of confidential-

ity. You don't get protests saying that if this is disclosed, it is likely
to be harmful in some way?
Mr. CONWILL. We hear protests from time to time, Mr. Chairman,

We are inclined to dismiss them as not appropriate.
Senator DOMINICK. If I may say for the record on that, every law-

yer who is advising his client is told by his client that every bit of
information is going to be almost ruinous to his company, and you
therefore will have to fight with your own client so you can get some-
thing through the SEC.

Otherwise, it doesn't get passed on, and as a matter of fact, it
usually is not harmful, but sometimes I suspect that it could be.
Mr. WHITNEY. I can conceive of a situation; I would be surprised

if it had arisen under the 1940 act, but we have had cases where under
the 1933 act, where confidential treatment of something that was a
financing term, that is to say, let's say a lessee of a large piece of equip-
ment, might be getting, for very good business reasons, in an arm's-
length transaction, a certain financial benefit in terms of the lease from
the manufacturer of that item of equipment, and they would consider
that it would be disadvantageous to have that known generally, be-
cause for example, the manufacturer might not wish to make those
terms generally available. It would not involve the kind of thing you
are talking about.
Senator PROXMIRE. The SBIC, which is a financial institution, not

a manufacturing institution 
Mr. WHITNEY. I don't conceive this sort of thing would arise there.
Senator PROXMIRE. Very good.
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Mr. WHITNEY. As I mentioned, the Investment Company Act ex-
tends the proxy regulations to the SBIC's. Rule 20a-3, also supple-
ments the proxy regulations by requiring disclosure of the same infor-
mation in respect of material transactions in which the investment
adviser of an investment company is a party.
Thus, where through inadvertence or lack of familiarity with the

provisions of the Investment Company Act, transactions are consum-
mated without obtaining the required Commission order under sec-
tion 17, the Federal securities acts provide a means for advising share-
holders of the transaction and its terms.

Relating the foregoing aspects of the Federal securities laws to the
matters under consideration here, we note that they not only impose
direct regulation either by forbidding, or by requiring advance Com-
mission approval of certain transactions, but also require disclosure
through reports, proxy materials, and registration statements. As
a result of our experience in the administration of these acts, we be-
lieve that a statutory pattern including both disclosure and direct
regulation is an effective and workable approach for dealing with the
problem of conflicts of interest in transactions affecting publicly held
SBIC's registered under the Investment Company Act. Whether this
same pattern should be applied to SBIC's in which there is little, if
any, public investor interest but to which Federal funds are advanced
is a matter which may involve other considerations and as to which
the Commission expresses no opinion.

Senator PRoxivriRE. Now, do you see any reasons why small busi-
ness—and small business does have a much tougher problem in many
ways, particularly in financial areas and competitive areas—do you
see any reason why small business should be treated somewhat differ-
ently here or any way in which we can modify this to protect small
business against any possible harm that might come either through
prohibition or through disclosure?
Mr. WHITNEY. You could what—modify the proposed legislation?
Senator PROXMIRE. That is correct. You propose, I take it, to ap-

ply the Investment Company Act procedures, which I think make an
awful lot of sense, for many reasons, to the SBIC's, I take it?
Mr. WHITNEY. We only apply to those. The only jurisdiction

Senator PROXMIRE. But your recommendation to this committee,
that we follow the Investment Company Act's provision on self-
dealing t
Mr. WHITNEY. I am sorry, sir, I think I should make it very clear,

we are expressing no position on that point whatever. We are con-
fining our position to the results of our experience with the com-
panies which are publicly held.
Senator PROXMIRE. How about the SBIC's which are publicly held,,

in which 
Mr. WHITNEY. They are now under our jurisdiction, and these

standards apply.
Senator PROXMIRE. You also provide for special treatment for the

SBIC's, as I recall. You said that they are subject to, I raised that
point when you came to it, they are subject to 
Mr. WHITNEY. That again is a general exception for the SBIC 
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Senator PROXMIRE. I remember I raised the point, I said the
SBIC's have to go to the SBA for specific consideration and approval
in a self-dealing loan. Isn't that another reason, I asked, why they
are treated differently or considered exempt from this regulation?
Mr. WHITNEY. Yes, if you are referring back to that point, and,

well, I would only say this 
Senator PROXMIRE. I am not saying. I don't think anyone is pro-

posing they should come under SEC; they ought to stay where they
are, under SBA, which is competent and does a fine job. I am just
asking whether or not, if we do decide to proceed with this legislation,
I recognize you don't want to make a recommendation pro or con, if
we do decide to proceed, think it would be orderly and sensible to
follow the procedures which you now apply.
Mr. WHITNEY. You would certainly expect, or I would suggest that

the agency would have the administrative techniques or the authority
for that made available to it in terms of the procedures by which they
would handle this exemptive power

' 
such as we have.

Senator PROXMIRE. I just want to be sure I understand the situa-
tion. Now, you prohibit or provide disclosure, one or the other.
Where you may have an exemptive order, it would be a limited exemp-
tion from disclosure and even this is very rare.
Mr. WHITNEY. We would pass on those by an exemptive order.
Senator PROXMIRE. Even where there is an exemptive order, dis-

closure is required, although there may be, as you have indicated; some
limitation on the disclosure involving particular products, never on
the terms, and never on the affiliation.
Mr. WHITNEY. That is correct.
Senator PROXMIRE. The SBIC's, which are under Securities and

Exchange jurisdiction, for some purposes, however, are—maybe I
am wrong, but as I understand your testimony—are exempt from this
particular provision.
Mr. WHITNEY. No, sir.
Senator PROXMIRE. Because as you explained it to me, they have to

come to the SBA for approval anyway on self-dealing.
Mr. WHITNEY. No, it was just that one provision which was one

rule which is of general application to SBIC's, which, as I referred
to on page 7 of my statement, gave a general exception to the SBIC's so
that they could have an equity investment in a particular small busi-
ness concern in an amount greater than 5 percent.
Now, when we were discussing that -point, it was recognized, of

course, the SBA would still have jurisdiction over the transaction,
to the extent it does. And, if it were affiliated transaction, I assume
without knowing, that it would be caught by their regulation 716.
But, if they didn't have the benefit of that general .exemptive rule,
they would have to come in for application for exemptive order on
the particular transaction.

Senator PROXMIRE. That exemptive rule is a very important rule.
That seems to me to exempt a very large portion. Let me read it.
[Reads:]
As an accommodation to the nature of an SBIC's relationship with its port-folio companies, the Commission adopted a rule permitting investments in and

loans to a small business concern by an SBIC notwithstanding SBIC's ownership
of 5 percent or more of the voting securities of the small business concern.
This would be self-dealing for other kinds of institutions, not

.SBIC's. Others are not exempt. The SBIC's are exempt.
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Mr. CONWILL. I wonder if I might make a remark which may be
clarifying, Mr. Chairman. There are many types of affiliations and
if there are transactions between those affiliates, you must come to our
Commission for approval of those transactions.
One affiliation is where the SBIC owns 5 percent or more of the

stock of the small business concern, but that is only one. Now,. in
recognition that would be a very common thing, a very common type
of ownership for an SBIC to have, the Commission adopted rule
17a-6 to eliminate the usual requirement for application for an order
where that type, but only that type, of affiliation existed.
Senator PROXMIRE. Let me ask you this, then, how often, how many

times has SEC granted permission to SBIC's under its jurisdiction to.
make a self-dealing transaction?
Mr. WHITNEY. Seven times since 1958.
Senator PROXMIRE. Seven times, and do you have any statistics

at all on the number of transactions involved under your jurisdiction?
Mr. CONWILL. There have been more instances than that, Mr. Chair-

man, when SBIC's have come to the staff and informally presented
what they proposed to do, prior to the matter being submitted to the
Commission, and after discussions with the staff, realizing that they
would meet opposition from the staff and realizing that a public hear-
ing would result have declined to proceed with their proposal. I
would estimate 
Senator PROXMIRE. I would take maybe 30, 40, 50, or 60 cases in

which they have been discouraged and 7 which have been approved;
is that about right?
Mr. CONWILL. We don't have statistics on the number of infOrmal

approaches to us. I would say that the number would run between
25 and 35.

Senator PROXMIRE. Right. So there have been four or five times as
many discouragements as there have been approvals?
Mr. CONWILL. Yes, sir.
Senator PROXMIRE. Now, the other question that I was trying to

get—and maybe these statistics aren't available—how many trans-
actions by SBIC's that are under your jurisdiction, how many loans
are made. You have the statistics from SBA that it approved 146
self-dealing loans out of 7,000. Now, you have approved seven self-
dealing loans out of how many?
If you don't have them, maybe they are not available, maybe you

can get it later.
Mr. CONWILL. We would not have them, sir.
Senator PROXMIRE. Does the SBIC have to go to the SEC and SBA

to obtain these, those seven; do they also have to go to SBA?
Mr. CONWILL. As I understand regulations of SBA, they have to go

to both institutions or agencies.
Senator PROXMIRE. I will yield to the Senator from Colorado, Sen-

ator Dominick.
Senator DO1VIINICK. I just want to make the record clear on only one

point, and that is the comments which you have made as to the applica-
tion of the Investment Act and the other requirements are applicable
only to publicly held SBIC's.
MT. WHITNEY. That is correct.
Senator DOMINICK. And those which are not publicly held, it

should be less than 100 shareholders and so on, are not under your.
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jurisdiction and you are making no recommendations as to what
should be done on that is that correct?
Mr. WHITNEY. That is correct.
Senator DOMINICK. I think you said that there were 70 
Mr. WHITNEY. Seventy companies that are now under the Invest-

ment Company Act registered with us, 70 SBIC's. The most we
have ever had, was 78 about a year or so ago.

RESenator PROXMI. May I 
 
just ask, the seven approvals are through-

out the period of your experience?
Mr. WHITNEY. Since 1958 yes, sir.
Senator DOMINICK. Mr. Chairman, I think this has been helpful

information, and I don't think I have anymore questions.
Senator PROXMIRE. Fine, I think it has been helpful, too. I would

like to ask one more question. Maybe you would prefer not to answer
this or maybe you could answer it informally. Based on your experi-
ence in regulating public large investment companies, would you com-
ment on the question of disclosure of certain information to news-
papers of general circulation regarding the two factors that we have.
You haven't had that kind of disclosure, you have disclosure available
in your files, and your disclosure is far more comprehensive than what
we are asking.
We ask for disclosure of the affiliation of the person who is receiving

the money and disclosure of the terms.
Mr. WHITNEY. I will answer the question, if it is agreeable, strictly

as a personal matter. The only experience that I have had with news-
paper publication relates to certain kinds of legal notices and so on.
' If you will recall, the recent special study of the securities markets
leveled some criticisms against this Commission in the area of getting
the information which we have in our public files. I grant you they
are public. The question is, have we done all we could in making
sure that information was readily accessible to those who should be
able to use it? And the special study in general concluded we have
some more homework to do.
I would say that between that kind of comment, to the extent that

it is justified, and my own experience with newspaper publication,
I wouldn't attach too much significance to the utility of newspaper
publication.
Senator PROXMIRE. At least it is available and people who were

alert and looking for it, would have some basis for getting it.
Mr. WHITNEY. That is correct.
Senator PROXMIRE. They wouldn't have to come down to Washing-

ton or go to New York to look at the files. It would be an area where
SBIC's operated, most of which are reasonably small and so forth.
Fine. Thank you very much. Just one more thing, will you please

furnish for the record the applicable SEC laws and regulations for
the record of these hearings?
Mr. WHITNEY. Yes sir.
Senator PROXMIRE. 

Yes,
good thank you. Excellent, helpful testi-

money.
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- (Mr. Whitney later submitted the following information for in-
clusion in the record:)

SECURITIES AND EXCHANGE COMMISSION,
Washington D.C., September 23. 1963.

Hon. WILLIAM PROXMIRE,
Chairman, Subcommittee on Small Business,
Committee on Banking and Currency,
U.S. Senate, Washington, D.C.
DEAR SENATOR PROXMIRE : At the hearing relating to small business invest-

ment companies on September 5, 1963, you requested that I furnish for the record
of the hearing the applicable Federal securities laws and rules and regulations
adopted by the Commission. Pursuant to that request, I am sending you here-
with pamphlet copies of the Securities Act of 1933, the Securities Exchange Act
.of 1934, the Investment Company Act of 1940, and a copy of the Commission's
rules and regulations adopted under each of those acts. The applicable sections
of those statutes and the applicable rules and regulations have been marked
in the pamphlet copies and are as follows:

1. Sections 7 and 10 and schedule A of the Securities Act of 1933 and
regulation E thereunder;

2. Sections 12, 13, and 14 of the Securities Exchange Act of 1934 and
regulations 12B, 13A and 14, schedule 14A and 14B and rules 24b-1, 24b-2
and 24b-3 thereunder; and

3. Sections 17, 20, 21, 24, and 30 of the Investment Company Act of 1940
and rules 17a-1, 17a-2, 17a-3, 17a-4, 17a-5, 17a-6, 17d-1, 17d-2, 17e-1,
20a-1, 20a-2, 20a-3, 30a-1, 30b1-1, 30b2-1 and 30d-1 thereunder.

I am also returning to you a corrected copy of the transcript of my testimony
on September 5.
' On reading the transcript it appears that the record requires additional
clarification concerning the Commission's rule which permits investments in and
loans to a small business concern by an SBIC notwithstanding the fact that an
•SBIC and a small business concern are affiliates because of the ownership by an
.SBIC of 5 percent or more of the voting securities of a small business concern.
The rule permitting such investments is rule 17a-6, adopted under section 17(a)
of the Investment Company Act. If an SBIC providing capital to a small busi-
ness concern acquires 5 percent or more of the voting securities of the small
business concern, the SBIC and the small business concern are affiliated persons
under one of the definitions of that term in section 2(a) (3) of the Investment
Company Act. Accordingly, section 17(a) of the the act would prohibit the
small business concern from selling any additional stock to, or borrowing any
money from, the SBIC unless, after application and a showing that the standards
of section 17(b) of the act were met, an exemptive order were obtained from the
Commission. In recognition of the fact that an SBIC can ordinarily be expected
to make a substantial enough investment in a small business to give rise to
affiliation under the act and that an SBIC may provide capital to a small business
concern on more than one occasion, the Commission has adopted rule 17a-6.
As you will note from the provisions of the rule, it applies only to SBIC's and

would permit an SBIC which has provided equity capital to a small business
concern to provide additional capital without obtaining a prior Commission order

only when the affiliation between the SBIC and the small business concern arises

solely by virtue of the ownership by the SBIC of 5 percent or more of the voting

securities of the small business concern. The foregoing limitation on the extent

of the exemption afforded by this rule is not clear from the transcript of my

testimony at the hearing. This exemption would not apply if an officer, director,

or principal security holder of the SBIC were also an officer, director, or principal

security holder of the small business concern or if the affiliation consisted of any-

thing other than 5 percent or more ownership by the SBIC of voting securities

of the small business concern. Any affiliation except such a 5 percent or more

ownership would bar transactions of the type here involved except upon advance

Commission approval of an application for an exemptive order and a showing

that the particular transaction met the standards of section 17(b) of the act.

Sincerely yours,
JACK M. WHITNEY II, COMMiS8iOner.



56 CONFLICT OF INTEREST PROBLEMS IN SBIC'S

[From Securities Act of 1933]

Information Required in Registration Statement

SEC. 7. The registration statement, when relating to a security other than a
security issued by a foreign government, or political subdivision thereof, shall
contain the information, and be accompanied by the documents specified in
Schedule A,1 and when relating to a security issued by a foreign government, or
political subdivision thereof, shall contain the information, and be accompanied
by the documents, specified in Schedule B; except that the Commission may by
rules or regulations provide that any such information or document need not be
included in respect of any class of issuers or securities if it finds that the re-
quirement of such information or document is inapplicable to such class and that
disclosure fully adequate for the protection of investors is otherwise required to
be included within the registration statement. If any accountant, engineer, or
appraiser, or any person whose profession gives authority to a statement made by
him, is named as having prepared or certified any part of the registration state-
ment, or is named as having prepared or certified a report or valuation for use
in connection with the registration statement, the written consent of such person
shall be filed with the registration statement. If any such person is named as
having prepared or certified a report or valuation (other than a public official
document or statement) which is used in connection with the registration state-
ment, but is not named as having prepared or certified such report or valuation
for use in connection with the registration statement, the written consent of such
person shall be filed with the registration statement unless the Commission
dispenses with such filing as impracticable or as involving undue hardship on
the person filing the registration statement. Any such registration statement
shall contain such other information, and be accompanied by such other docu-
ments, as the Commission may by rules or regulations require as being necessary
or appropriate in the public interest or for the protection of investors.

[Nom : See Appendix, II—A, p. 25, for requirements relating to securities
issued under an indenture; see Appendix, II—B, 1, 2, 4, and 5, pp. 25-26, for
situations in which alternate materials may be filed or incorporation by
reference is permitted; see Appendix II—B, 6, p. 26, for extent of obligation
to file supplementary information.]

Information Required in Prospectus

SEc. 10. (a) Except to the extent otherwise permitted or required pursuant to
this subsection or subsections (c), (d), or (e) —

(1) a prospectus relating to a security other than a security issued by a
foreign government or political subdivision thereof, shall contain the infor-
mation contained in the registration statement, but it need not include the
documents referred to in paragraphs (28) to (32), inclusive, of Schedule A;
(2) a prospectus relating to a security issued by a foreign government or

political subdivision thereof shall contain the information contained in the
registration statement, but it need not include the documents referred to in
paragraphs (13) and (14) of Schedule B;
(3) notwithstanding the provisions of paragraphs (1) and (2) of this

subsection (a) when a prospectus is used more than nine months after the
effective date of the registration statement, the information contained there-
in shall be as of a date not more than sixteen months prior to such use, so far
as such information is known to the user of such prospectus or can be fur-
nished by such user without unreasonable effort or expense;
(4) there may be omitted from any prospectus any of the information re-

quired under this subsection (a) which the Commission may by rules or regu-
lations designate as not being necessary or appropriate in the public interest
or for the protection of investors.

(b) In addition to the prospectus permitted or required in subsection (a),the Commission shall by rules or regulations deemed necessary or appropriatein the public interest or for the protection of investors permit the use of a

I Section 24(a) of the Investment Company Act of 1940 provides that an investmentcompany registered under that Act may submit copies of the documents which it isrequired to file under that title in lieu of the registration statement specified in ScheduleA of the Securities Act of 1933. t[The text of this section is set forth in full in theAppendix, II—B, 2, p. 25.]
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prospectus for the purposes of subsection (b) (1) of section 5 which omits in
part or summarizes information in the prospectus specified in subsection (a).
A prospectus permitted under this subsection shall, except to the extent the
Commission by rules or regulations deemed necessary or appropriate in the
public interest or for the protection of investors otherwise provides, be filed
as part of the registration statement but shall not be deemed a part of such
registration statement for the purposes of section 11. The Commission may at
any time issue an order preventing or suspending the use of a prospectus per-
mitted under this subsection (b), if it has reason to believe that such prospectus
has not been filed (if required to be filed as part of the registration statement)
or includes any untrue statement of a material fact or omits to state any ma-
terial fact required to be stated therein or necessary to make the statements
therein, in the light of the circumstances under which such prospectus is or
is to be used, not misleading. Upon issuance of an order under this subsection,
the Commission shall give notice of the issuance of such order and opportunity
for hearing by personal service or the sending of confirmed telgraphic notice.
The Commission shall vacate or modify the order at any time for good cause or if
such prospectus has been filed or amended in accordance with such order.
(c) Any prospectus shall contain such other information as the Commission

may by rules or regulations require as being necessary or appropriate in the
public interest or for the protection of investors.
(d) In the exercise of its powers under subsections (a), (b), or (c), the

Commission shall have authority to classify prospectuses according to the
nature and circumstances of their use or the nature of the security, issue, issuer,
or otherwise, and, by rules and regulations and subject to such terms and con-
ditions as it shall specify therein, to prescribe as to each class the form and
contents which it may find appropriate and consistent with the public interest
and the protection of investors.
(e) The statements or information required to be included in a prospectus

by or under authority of subsection (a), (b), (c), or (d), when written, shall
be placed in a conspicuous part of the prospectus and, except as otherwise per-
mitted by rules or regulations, in type as large as that used generally in the
body of the prospectus.
(f) In any case where a prospectus consists of a radio or television broad-

cast, copies thereof shall be filed with the Commission under such rules and
regulations as it shall prescribe. The Commission may by rules and regulations
require the filing with it of forms and prospectuses used in connection with the
offer or sale of securities registered under this title.'

[NOTE: For additional powers of the Commission as to prospectuses of cer-
tain investment trust securities see Appendix, II—B, 3, p. 25, and II—D, p. 27.]

'Amended by Public No. 577, 83d Cong. Prior to amendment section 10 read as follows:
"SEC. 10. (a) A prospectus—

(1) when relating to a security other than a security issued by a foreign government
,or political subdivision thereof, shall contain the same statements made in the regis-
tration statement, but it need not include the documents referred to in paragraphs
(28) to (32), inclusive, of Schedule A;
(2) when relating to a security issued by a foreign government or political subdivi-

sion thereof shall contain the same statements made in the registration statement, but
it need not include the documents referred to in paragraphs (13) and (14) of Schedule
B.

(b) Notwithstanding the provisions of subsection (a)—
(1) When a prospectus is used more than thirteen months after the effective date

of the registration statement, the information in the statements contained therein shall
be as of a date not more than twelve months prior to such use, so far as such informa-
ion is known to the user of such prospectus or can be furnished by such user without
unreasonable effort or expense.
(2) there may be omitted from any prospectus any of the statements required under

such subsection (a) which the Commission may by rules or regulations designate
as not being necessary or appropriate in the public interest or for the protection of
investors.
(3) any prospectus shall contain such other information as the Commission may

by rules or regulations require as being necessary or appropriate in the public interest
or for the protection of investors.
(4) in the exercise of its powers under paragraphs (2) and (3) of this subsection,

the Commission shall have authority to classify prospectuses according to the nature
and circumstances of their use, and, by rules and regulations and subject to such
terms and conditions as it shall specify therein, to prescribe as to each class the form
and contents which it may find appropriate to such use and consistent with the public
interest and the protection of investors.

(c) The statements or information required to be included in a prospectus by or under
authority of subsection (a) or ( b), when written, shall be placed in a conspicuous part of
the prospectus in type as large as that used generally in the body of the prospectus.
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Schedule A

[NOTE: See Appendix, II—B, 2, P. 25, for requirements with respect to in-
vestment companies.]

(1) The name under which the issuer is doing or intends to do business;
(2) the name of the State or other sovereign power under which the issuer is

organized;
(3) the location of the issuer's principal business office, and if the issuer is a

foreign or territorial person, the name and address of its agent in the United
States authorized to receive notice;
(4) the names and addresses of the directors or persons performing similar'

functions, and the chief executive, financial and accounting officers, chosen or-
to be chosen if the issuer be a corporation, association, trust, or other entity ;
of all partners, if the issuer be a partnership; and of the issuer, if the issuer be-
an individual; and of the promoters in the case of a business to be formed,, or'
formed within two years prior to the filing of the registration statement
(5) the names and addresses of the underwriters;
(6) the names and addresses of all persons, if any, owning of record or bene-

ficially, if known, more than 10 per centum of any class of stock of the issuer,
or more than 10 per centum in the aggregate of the outstanding stock- of the
issuer as of a date within twenty days prior to the filing of the registration
statement;
(7) the amount of securities of the issuer held by any person specified in

paragraphs (4), (5), and (6) of this schedule, as of a date within twenty days.
prior to the filing of the registration statement, and, if possible, as of one year
prior thereto, and the amount of the securities, for which the registration state-
ment is filed, to which such persons have indicated their intention to subscribe;
(8) the general character of the business actually transacted or to be trans-

acted by the issuer;
(9) a statement of the capitalization of the issuer, including the authorized

and outstanding amounts of its capital stock and the proportion thereof paid up,
the number and classes of shares in which such capital stock is divided; par
value thereof, or if it has no par value, the stated or assigned value thereof, a
description of the respective voting rights, preferences, conversion and exchange
rights, rights to dividends, profits, or capital of each class, with respect to each
other class, including the retirement and liquidation rights or values thereof;
(10) a statement of the securities, if any, covered by options outstanding-or to

be created in connection with the security to be offered, together with the names
and addresses of all persons, if any, to be allotted more than 10 per centum in
the aggregate of such options;
(11) the amount of capital stock of each class issued or included in the shares-

of stock to be offered;
(12) the amount of the funded debt outstanding and to be created by the

security to be offered, with a brief description of the date, maturity, and charac-
ter of such debt, rate of interest, character of amortization provisions, and the,
security, if any, therefor. If substitution of any security is permissible, a- sum-
marized statement of the conditions under which such substitution is permitted..
If substitution is permissible without notice, a specific statement to that effect;
(13) the specific purposes in detail .and the approximate amounts to be de-

voted to such purposes, so far as determinable, for which the security to be'
offered is to supply funds, and if the funds are to be raised in part from other-
sources, the amounts thereof and the sources thereof, shall be stated;
(14) the remuneration, paid or estimated to be paid, by the issuer or its

predecessor, directly or indirectly, during the past year and ensuing year, to
(a) the directors or persons performing similar functions, and (b) its officersand other persons, naming them wherever such remuneration exceeded $25,000*
during any such year;

(d) In any case where a prospectus consists of a radio broadcast, copies thereof shall'be filed with the Commission under such rules and regulations as it shall prescribe. TheCommission may by rules and regplatians, require the filing with it of forms of prospectusesused in connection with the sale of seeurities registered under this title."Prior to amendment by Public No. 291, 73d Cong., Section, 10(b) (1) read as follows:'"(1) when a prospectus is used, more than thirteen months after the effective date ofthe registration statement, the information in the statements contained therein shall'be as of a date not more than twelve months prior to such use."
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(15) the estimated net proceeds to be derived from the security to be offered;
(16) the price at which it is proposed that the security shall be offered to

the public or the method by which such price is computed and any variation
therefrom at which any portion of such security is proposed to be offered to any
persons or classes of persons, other than the underwriters, naming them or
specifying the class. A variation in price may be proposed prior to the date of
the public offering of the security, but the Commission shall immediately be
notified of such variation;
(17) all commissions or discounts paid or to be paid, directly or indirectly, by

the issuer to the underwriters in respect of the sale of the security to be offered.
Commissions shall include all cash, securities, contracts, or anything else of
value, paid, to be set aside, disposed of, or understandings with or for the benefit
of any other persons in which any underwriter is interested, made, in connection
with the sale of such security. A commission paid or to be paid in conectioa
with the sale of such security by a person in which the issuer has an interest
or which is controlled or directed by, or under common control with, the issuer
shall be deemed to have been paid by the issuer. Where any such commission is
paid the amount of such commission paid to each underwriter shall be stated;
(18) the amount or estimated amounts, itemized in reasonable detail, of

expenses, other than commissions specified in paragraph (17) of this schedule,
incurred or borne by or for the account of the issuer in conection with the sale
of the security to be offered or properly chargeable thereto, including legal, engi-
neering, certification, authentication, and other charges;
(19) the net proceeds derived from any security sold by the issuer during

the two years preceding the filing of the registration statement, the price at
which such security was offered to the public, and the names of the principal
underwriters of such security;
(20) any amount paid within two years preceding the filing of the registration

statement or intending to be paid to any promoter and the consideration for
any such payment;
(21) the names and adresses of the vendors and the purchase price of any

property, or goodwill, acquired or to be acquired, not in the ordinary course of
business, which is to be defrayed in whole or in part from the proceeds of the
security to be offered, the amount of any commission payable to any person
in collection with such acquisition, and the name or names of such person or
persons, together with any expense incurred or to be incurred in conection with
such acquisition, including the cost of borrowing money to finance such acquisi-
tion;
(22) full particulars of the nature and extent of the interest, if any, of

every director, principal executive officer, and of every stockholder holding
more than 10 per centum of any class of stock or more than 10 per centum in the
aggregate of the stock of the issuer, in any property acquired, not in the ordinary
course of business of the issuer, within two years preceding the filing of the
registration statement or proposed to be acquired at such date;
(23) the names and adresses of counsel who have passed on the legality of

the issue;
(24) dates of and parties to, and the general effect concisely stated of every

material contract made, not in the ordinary course of business, which con-
tract is to be executed in whole or in part at or after the filing of the registra-
tion statement or which contract has been made not more than two years before
such filing. Any management contract or contract providing for special bonuses
or profit-sharing arrangements, and every material patent or contract for a
material patent right, and every contract by or with a public utility company
or an affiliate thereof, providing for the giving or receiving of technical or
financial advice or service (if such contract may involve a charge to any party
thereto at a rate in excess of $2,500 per year in cash or securities or anything
else of value), shall be deemed a material contract;
(25) a balance sheet as of a date not more than ninety days prior to the

date of the filing of the registration statement showing all of the assets of
the issuer, the nature and cost thereof, whenever determinable, in such detail
and in such form as the Commission shall prescribe (with intangible items
segregated), including any loan in excess of $20,000 to any officer, director,
stockholder or person directly or indirectly controlling or controlled by the
issuer, or person under direct or indirect common control with the issuer.
All the liabilities of the issuer in such detail and such form as the Commission
shall prescribe, including surplus of the issuer showing how and from what
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sources such surplus was created, all as of a date not more than ninety days
prior to the filing of the registration statement. If such statement be not
certified by an independent public or certified accountant, in addition to the
balance sheet required to be submitted under this schedule, a similar detailed
balance sheet of the assets and liabilities of the issuer, certified by an inde-
pendent public or certified accountant, of a date not more than one year prior
to the filing of the registration statement, shall be submitted;
(26) a profit and loss statement of the issuer showing earnings and income,

the nature and source thereof, and the expenses and fixed charges in such
detail and such form as the Commission shall perscribe for the latest fiscal
year for which such statement is available and for the two preceding fiscal
years, year by year, or, if such issuer has been in actual business for less than
three years, then for such time as the issuer has been in actual business, year
by year. If the date of the filing of the registration statement is more th9 n
six months after the close of the last fiscal year, a statement from such
closing date to the latest practicable date. Such statement shall show what
the practice of the issuer has been during the three years or lesser period
as to the character of the charges, dividends or other distributions made
against its various surplus accounts, and as to depreciation, depletion, and
maintenance charges, in such detail and form as the Commission shall prescribe,
and if stock dividends or avails from the sale of rights have been credited
to income, they shall be shown separately with a statement of the basis upon
which the credit is computed. Such statement shall also differentiate between
any recurring and nonrecurring income and between any investment and
operating income. Such statement shall be certified by an independent public
or certified accountant;
(27) if the proceeds, or any part of the proceeds, of the security to be issued

Is to be applied directly or indirectly to the purchase of any business, a profit
and loss statement of such business certified by an independent public or certified
accountant, meeting the requirements of paragraph (26) of this schedule, for
the three preceding fiscal years, together with a balance sheet, similarly
certified, of such business, meeting the requirements of paragraph (25) of this
schedule of a date not more than ninety days prior to the filing of the registration
statement or at the date such business was acquired by the issuer if the business
was acquired by the issuer more than ninety days prior to the filing of the
registration statement;
(28) a copy of any agreement or agreements (or, if identic agreements are

used, the forms thereof) made with any underwriter, including all contracts and
agreements referred to in paragraph (17) of this schedule;
(29) a copy of the opinion or opinions of counsel in respect to the legality of

the issue, with a translation of such opinion, when necessary, into the English
language;
(30) a copy of all material contracts referred to in paragraph (24) of this

schedule, but no disclosure shall be required of any portion of any such contract
if the Commission determines that disclosure of such portion would impair the
value of the contract and would not be necessary for the protection of the
investors;
(31) unless previously filed and registered under the provisions of this title,

and brought up to date, (a) a copy of its articles of incorporation, with all
amendments thereof and of its existing bylaws or instruments corresponding
thereto, whatever the name, if the issuer be a corporation; (b) copy of all instru-
ments by which the trust is created or declared, if the issuer is a trust; (c) a
copy of its articles of partnership or association and all other papers pertaining
to its organization, if the issuer is a partnership, unincorporated association,
joint-stock company, or any other form of organization; and
(32) a copy of the underlying agreements or indentures affecting any stock,

bonds, or debentures offered or to be offered.
In case of certificates of deposit, voting trust certificates, collateral trust cer-

tificates, certificates of interest or shares in unincorporated investment trusts,
equipment trust certificates, interim or other receipts for certificates, and like
securities, the Commission shall establish rules and regulations requiring the
submission of information of a like character applicable to such cases, together
with such other information as it may deem appropriate and necessary regard-
ing the character, financial or otherwise, of the actual issuer of the securities
and/or the person performing the acts and assuming the duties of depositor or
manager.
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REGULATION E—EXEMPTION FOR SECURITIES OF SMALL BUSINESS

INVESTMENT COMPANIES

Rule 601 Definitions of Terms Used in This Regulation.
As used in this regulation, the following terms shall have the meaning

indicated:
Aet.—The term "Act" refers to the Securities Act of 1933 unless specifically

stated otherwise.
Affiliate.—An "affiliate" of an issuer is a person controlling, controlled by for

under common control with such issuer. An individual who controls an issuer
is also an affiliate of such issuer.

Notification.—The term "notification" means the notification required by Rule
604.

Offering Circular.—The term "offering circular" means the offering circular
required by Rule 605.
State.—A "State" is any State, Territory or insular possession of the United

States, or the District of Columbia.
Underwriter.—The term "underwriter" shall have the meaning given in section

2(11) of the Act.

Rule 602 Securities Exempted.
(a) Except as hereinafter provided in this rule, securities issued by any small

business investment company which is registered under the Investment Company
Act of 1940 shall be exempt from registration under the Securities Act of 1933,
subject to the terms and conditions of this regulation. As used in this paragraph,
the term "small business investment company" means any company which is
licensed as a small business investment company under the Small Business
Investment Act of 1958 or which has received the preliminary approval of the
Small Business Administration and has been notified by the Administration that
it may submit a license application.
( b ) No exemption under this regulation shall be available for the securities

of any issuer if such issuer or any of its affiliates—
(1) has filed a registration statement which is the subject of any pro-

ceeding or examination under section 8 of the Act, or is the subject of any
refusal order or stop order entered thereunder within 5 years prior to the
filing of the notification;
(2) is subject to pending proceedings under Rule 610 or any similar rule

adopted under section 3('b) of the Act, or to an order entered thereunder
within 5 years prior to the filing of such notification;
(3) has been convicted within 5 years prior to the filing of such notifica-

tion of any -crime or offense involving the purchase or sale of securities;
(4) is subject to any order, judgment or decree of any court of competent

jurisdiction, entered within 5 years prior to the filing of such notification,
temporarily or permanently restraining or enjoining such person from en-
gaging in or continuing any conduct or practice in connection with the pur-
chase or sale of securities;
(5) is subject to pending proceedings under section 8(e) of the Investment

Company Act of 1940 or to any suspension or revocation order issued there-
under;
(6) is subject to an injunction issued pursuant to section 35(d) of the

Investment Company Act of 1940; or
(7) is subject to a United States Post Office fraud order.

(0) No exemption under this regulation shall be available for the securities
of any issuer, if any of its directors, officers or principal security holders, any
investment adviser or any underwriter of the securities to be offered, or any
partner, director or officer of any such investment adviser or underwriter—

(1) has been convicted within 10 years prior to the filing of the notifica-
tion of any crime or offense involving the purchase or sale of any security
or arising out of such person's conduct as an underwriter, broker, dealer or
investment adviser;
(2) is temporarily or permanently restrained or enjoyed by any court from

engaging in or continuing any conduct or practice in connection with the
purchase or sale of any security or arising out of such person's conduct as an
underwriter, broker, dealer or investment adviser;
(3) is subject to an order of the Commission entered pursuant to section

15 (b) or 15A (1) of the Securities Exchange Act of 1934; has been found

23-693-63-5
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by the Commission to be a cause ot any such order which is still in effect;
or is subject to an order of the Commission entered pursuant to section 203
(d) or (e) of the Investment Advisers Act of 1940;
(4) is suspended or has been expelled from membership in a national

securities dealers association or a national securities exchange for conduct
inconsistent with just and equitable principles of trade; or
(5) is subject to a United States Post Office fraud order.

(d) No exemption under this regulation shall be available for the securities
of any issuer if any underwriter of such securities, or any director, officer or
partner of any such underwriter was, or was named as, an underwriter of any
securities—

(1) covered by any registration statement which is the subject of any
• proceeding or examination under section 8 of the Act, or is the subject of

any refusal order or stop order entered thereunder within 5 years prior to
the filing of the notification; or
(2) covered by any filing which is subject to pending proceedings under

Rule 610 or any similar rule adopted under section 3 (b) of the Act, or to
an order entered thereunder within 5 years prior to the filing of such
notification.

(e) Paragraph ( b), (c) or (d) shall not apply to the securities of any issuer
if the Commission determines, upon a showing of good cause, that it is not
necessary under the circumstances that the exemption be denied. Any such
determination by the Commission shall be without prejudice to any other action
by the Commission in any other proceeding or matter with respect to the issuer
or any other person.

Rule 603 Amount of Securities Exempted.
(a) The aggregate offering price of all of the following securities of the

issuer shall not exceed $300,000:
(1) all securities presently being offered under this regulation, or specified

in the notification as proposed to be so offered;
(2) all securities previously sold pursuant to an offering under this regu-

lation, commenced within one year prior to the commencement of the pro-
posed offering; and
(3) all securities sold in violation of section 5(a) of the Act within 1

year prior to the commencement of the proposed offering.
Notwithstanding the foregoing, the aggregate offering price of all securities so
offered or sold on behalf of any one person other than the issuer shall not exceed
$100,000, except that this limitation shall not apply if the securities are to be
offered on behalf of the estate of a deceased person within 2 years after the
death of such person.
( b) The aggregate offering price of securities, which have a determinable

market value shall be computed upon the basis of such market value as deter-
mined from transactions or quotations on a specified date within 15 days prior
to the date of filing the notification, or the offering price to the public, which-
ever is higher; provided, that the aggregate gross proceeds actually received
from the public shall not exceed the maximum aggregate offering price permitted
in the particular case by paragraph (a) above.
(c) In computing the amount of securities which may be offered under this

regulation, there need not be included unsold securities the offering of which has
been withdrawn with the consent of the Commission by amending the pertinent
notification to reduce the amount stated therein as proposed to be offered.
Rule 604 Filing of Notification on Form 1-R.
(a) At least 10 days (Saturdays, Sundays and holidays excluded) prior to

the date on which the initial offering of any securities is to be made under
this regulation, there shall be filed with the Commission four copies of a noti-
fication on Form 1--E. The Commission may, however, in its discretion, author-
ize the commencement of the offering prior to the expiration of such 10-day
period upon a written request for such authorization.
(b) The notification shall be signed by the issuer and each person, other

than the issuer, for whose account any of the securities are to be offered. If the
notification is signed by any person on behalf of any other person, evidence of
authority to sign on behalf of such other person shall be filed with the notifi-
cation, except where an officer of the issuer signs on behalf of the issuer.
(c) Any amendment to the notification shall be signed in the same manner

as the original notification. Four copies of such amendment shall be filed with
the Commission at least 10 days prior to any offering of the securities subsequent
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to the filing of such amendment, or such shorter period as the Commission, in
its discretion, may authorize upon a written request for such authorization.
(d) A notification- or any exhibit or other document filed as a part thereof

may be withdrawn upon application unless the notification is subject to an
order under Rule 610 at the time the application is filed or becomes subject
to such an order within 15 days (Saturdays, Sundays and holidays excluded)
thereafter; provided, that a notification may not be withdrawn after any of
the securities proposed to be offered thereunder have been sold. Any such appli-
cation shall be signed in the same manner as the notification.

Rule 605 Filing and Use of the Offering Circular.
(a) Except as provided in paragraph ( b ) of this rule and in Rule 606—
(1) no written offer of securities of any issuer shall be made under this

regulation unless an offering circular containing the information specified in
Schedule A is concurrently given or has previously been given to the person
to whom the offer is made, or has been sent to such person under such circum-
stances that it would normally have been received by him at or prior to the
time of such written offer ; and
(2) no securities of such issuer shall be sold under this regulation unless such

an offering circular is given to the person to whom the securities were sold, or
is sent to such person under such circumstances that it would normally be re-
ceived by him, with or prior to any confirmation of the sale, or prior to the pay-
ment by him of all or any part of the purchase price of the securities, whichever
first occurs.
( b ) Any written advertisement or other written communication, or any radio

or television broadcast, which states from whom an offering circular may be ob-
tained and in addition contains no more than the following information may be
published, distributed or broadcast at or after the commencement of the public
offering to any person prior to sending or giving such person a copy of such
circular:

(1) the name of the issuer of such security;
• (2) the title of the security, the amount being offered, and the per-unit

offering price to the public; and
(3) the identity of the general type of business of the issuer.

(e) The offering circular may be printed, mimeographed, lithographed or type-
written, or prepared by any similar process which will result in clearly legible
copies. If printed, it shall be set in roman type at least as large as 10-point
modern type, except that financial statements and other statistical or tabular
matter may be set in roman type at least as large as 8-point modern type. All
type shall be leaded at least 2 points.
(d) If the offering is not completed within nine months from the date of the

offering circular, a revised offering circular shall be prepared, filed and used in
accordance with these rules as for an original offering circular. In no event
shall an offering circular be used which is false or misleading in light of the
circumstances then existing.
(e) Four copies of the offering circular required by this rule, which is to be

used at the commencement of the offering, shall be filed with the notification at
the time such notification is filed and shall be deemed a part thereof. If the
offering circular is thereafter revised or amended, four copies of such revised or
amended circular shall be filed as an amendment to the notification at least 10
days prior to its use, or such shorter period as the Commission may, in its
discretion, authorize upon a written request for such authorization.

Rule 606 Offering Not in Excess of $50,000.
No offering circular need be filed or used in connection with an offering of

securities under this regulation if the aggregate offering price of all securities of
the issuer offered or sold without the use of such an offering circular does not
exceed $50,000, computed in accordance with Rule 603, provided the following
conditions are met:
( a) There shall he filed as an exhibit to the notification four copies of a

statement setting forth the information ( other than financial statements) re-
quired by Schedule A to be set forth in an offering circular.
( b) No advertisement, article or other communication published in any news-

paper, magazine or other periodical and no radio or television broadcast in regard
to the offering shall contain more than the following information:

(1) the name of the issuer of such security;
(2) the title of the security, amount offered, and the per-unit offering

price to the public;
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(3) the identity of the general type of business of the issuer; and
(4) by whom orders will be filled or from whom further information may

be obtained.

Rule 607 Sales Material to be Filed.
Four copies of each of the following communications prepared or authorized

by the issuer or anyone associated with the issuer, any of its affiliates or any
principal underwriter for use in connection with the offering of any securities
under this regulation shall be filed with the Commission at least 5 days (exclu-
sive of Saturdays, Sundays, and holidays) prior to any use thereof, or such
shorter period as the Commission, in its discretion, may authorize:

(a) every advertisement, article or other communication proposed to
be published in any newspaper, magazine or other periodical;
(b) the script of every radio or television broadcast; and
(c) every letter, circular or other written communication proposed to

be sent, given or otherwise communicated to more than ten persons.

Rule 608 Prohibition of Certain Statements.
No offering circular or other written or oral communication used in connection

with any offering under this regulation shall contain any language stating
or implying that the Commission has in any way passed upon the merits of,
or given approval to, guaranteed or recommended the securities offered or
the terms of the offering or has determined that the securities are exempt
from registration, or has made any finding that the statements in any such
offering circular or other communication are accurate or complete.

Rule 609 Reports of Sales Hereunder.
Within 30 days after the end of each 6-month period following the date of the

original offering circular, or of the statement required by Rule 606, the issuer
or other persons for whose account the securities are offered shall file with the
Commission four copies of a report on Form 2—E containing the information
called for by that form. A final report shall be made upon completion or
termination of the offering and may be made prior to the end of the 6-month
period in which the last sale is made.

Rule 610 Suspension of Exemption.
(a) The Commission may, at any time after the filing of a notification, enter

an order temporarily suspending the exemption, if it has reason to believe that—
(1) no exemption is available under this regulation for the securities

purported to be offered hereunder or any of the terms or conditions of this
regulation have not been complied with, including failure to file any report
as required by Rule 609;
(2) the notification, the offering circular or any other sales literature

contains any untrue statement of a material fact or omits to state a material
fact necessary in order to make the statements made, in the light of the cir-
cumstances under which they are made, not misleading;
(3) the offering is being made or would be made in violation of section

17 of the Act;
(4) any event has occurred after the filing of the notification which

would have rendered the exemption hereunder unavailable if it has occurred
prior to such filing;
(5) any person specified in paragraph (b) of Rule 602 has been indicted

for any crime or offense of the character specified in subparagraph (3)
thereof, or any proceeding has been initiated for the purpose of enjoining
any such person from engaging in or continuing any conduct or practice of
the character specified in subparagraph (4) of such paragraph;
(6) any person specified in paragraph (c) of Rule 602 has been indicted

for any crime or offense of the character specified in subparagraph (1)
thereof, or any proceeding has been initialed for the purpose of enjoining
any such per-son from engaging in or continuing any conduct of practice of
the character specified in subparagraph (2) of such paragraph; or
(7) the issuer or any officer, director or underwriter has failed to coop-

erate, or has obstructed or refused to permit the making of an investigation
by the Commission in connection with any offering made or proposed to be
made hereunder.

(b) Upon the entry of an order under paragraph (a) of this rule, the Com-
mission will promptly give notice to the persons on whose behalf the notification
was filed (i) that such order has ben entered, together with a brief statement
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of the reasons for the entry of the order, and (ii) that the Commission, upon
receipt of a written request within 30 days after the entry of such order, will,
within 20 days after the receipt of such request, set the matter down for hearing
at a place to be designated by the Cominission. If no hearing is requested and
none is ordered by the Commission, the order shall become permanent on the
thirtieth day after its entry and shall remain in effect unless or until it is modi-
fied or vacated by the Commission. Where a hearing is requested or is ordered
by the Commission, the Commission will, after notice of an opportunity for such
hearing, either vacate the order or enter an order permanently suspending the
exemption.
(c) The Commission may at any time after notice of and opportunity for

hearing, enter an order permanently suspending the exemption for any reason
upon which it cOuld have entered a temporary suspenSion order under paragraph 'a
(a) of this rule. Any such order shall remain in effect until vacated by the
Commission.
(d) All notices required by this rule shall be given to the person or persons

on whose behalf the notification was filed by personal service, registered mail or
confirmed telegraphic notice at the addresses of such persons given in the
notification.

SCHEDULE A—CONTENTS OF OFFERING CIRCULAR

The offering circular required by Rule 605 shall contain the following in-
formation:

1. The following statement shall be set forth on the outside front cover page
of the offering circular in capital letters in type as large as that used generally
in the body of the circular:

THESE SECURITIES ARE OFFERED PURSUANT TO AN EXEMPTION
FROM REGISTRATION WITH THE UNITED STATES SECURITIES AND
EXCHANGE COMMISSION. THE COMMISSION DOES NOT PASS UPON
THE MERITS OF, OR APPROVE, GUARANTEE OR RECOMMEND, ANY
SECURITIES NOR DOES IT PASS UPON THE ACCURACY OR COMPLETE-
NESS OF ANY OFFERING CIRCULAR OR OTHER SELLING LITERATURE.

2. State the exact name and address of the issuer, the name of the State or
other jurisdiction under the laws of which it was incorporated and the date of
Its incorporation.

3. ( a) Give the following information, in the tabular form indicated, on the
outside front cover page of the offering circular on a per-share or other unit
basis.

Offering price Underwriting Proceeds to issuer
to public discounts or or other persons

commissions

( b) If any of the securities are to be offered for the account of any person
other than the issuer, give the name and address of each such security holder,
the total amount he owns and the amount to be offered hereunder for his account.
4. (a) State the amount of securities to be offered pursuant to this regula-

tion, the aggregate offering price to the public, the aggregate underwriting
discounts or commissions, the amount of expenses of the issuer and the amount
of expenses of the underwriters to be borne by the issuer, and the aggregate
proceeds to the issuer or security holders for whose account the securities are
to be offered.
(b) If the securities are not to be offered for cash, state the basis upon which

the offering is to be made.
5. Describe briefly the method by which the securities are to be offered and if

the offering is to be made by or through underwriters, the name and address
of each underwriter and the amount of the participation of each such under-
writer, indicating the nature of any material relationship between the issuer
and such underwriter.

6. Furnish a reasonably itemized statement of the purposes for which the net
cash proceeds to the issuer from the sale of the securities are to be used and
the amount to be used for each such purpose, indicating in what order of priority
the proceeds will be used for the respective purposes. If the issuer has not yet
obtained a license from the Small Business Administration, state whether
the funds paid in by investors for the securities to be offered will be returned
to them in the event such license is not obtained and describe the arrangements
made to assure such return.
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7. Give a brief description of the securities to be offered pursuant to this reg-ulation. Include the following information :
(a) In the case of shares, the par or stated value, if any; the rate of divi-dends, if fixed, and whether cumulative or noncumulative; a brief indicationof the preference, if any; and if convertible, the conversion rate.
(b) In the case of debt securities, the rate of interest; the date of maturity,or if the issue matures serially, a brief indication of the serial maturities, suchas "maturing serially from 1965 to 1975"; if the payment of principal or interestis contingent, an appropriate indication of such contingency; a brief indicationof the priority of the issue; and if convertible, the conversion rate.
(c) In the case of any other kind of securities, appropriate information of acomparable character.

• 8. State whether the issuer is a closed-end or open-end investment company,and whether it proposes to operate as a diversified or nondiversified investmentcompany.
Instruction.—lie issuer may reserve freedom of action to change from a non-diversifiedto a diversiled investment company.

9. Furnish the information which would be required by Items 2 and 3 of Form
N-5 if a registration statement on that form were currently being filed.
10. (a) Give the full names and complete resident addresses of all directors,

officers and members of the advisory board of the issuer, any investment adviser
of the issuer and any persons who own of record or are known to own bene-
ficially more than 10 percent of any class of securities of the issuer, other than
the Small Business Administration.
(b) State the aggregate annual remuneration of all directors and officers of

the issuer as a group and the annual remuneration of each of the three highest-
paid officers of the issuer.
(o) Describe all direct and indirect interests (by security holdings or other-

wise) of each person named in answer to (a) above: (i) in the issuer and (ii)
in any material transactions within the past 2 years or in any material proposed
transactions to which the issuer was or is to be a party. Include the cost to
Such persons of any assets or services for which any payment by or for theaccount of the issuer has been or is to be made.
11. Furnish appropriate financial statements of the issuer as required below.

Such statements shall be prepared in accordance with generally accepted ac-
counting principles and practices but need not be certified.
(a) A balance sheet as of a date within 90 days prior to the date of filing the

notification with the Commission.
(b) A profit and loss or income statement for each of the last 3 fiscal years

and for any subsequent period up to the date of the balance sheet furnished
pursuant to (a) above.

[From Securities Exchange Act of 1934]

Registration Requirements for Securities

SECTION 12. (a) It shall be unlawful for any member, broker, or dealer to
effect any transaction in any security (other than an exempted security) on
a national semrities exchange unless a registration is effective as to such secu-
rity for such exchange in accordance with the provisions of this title and therules and regulations thereunder.
(b) A security may be registered on a national securities exchange by tb.e

issuer filing an application with the exchange (and filing with the Commission
such duplicate originals thereof as the Commission may require), which ap-
plication shall contain—

(1) Such information, in such detail, as to the issuer and any persondirectly or indirectly controlling or controlled by, or under direct or in-
direct common control with, the issuer, and any guarantor of the security
as to principal or interest or both, as the Commission may by rules andregulations require, as necessary or appropriate in the public interest orfor the protection of investors, in respect of the following:

(A) the organization, financial structure and nature of the business;
(B) the terms, position, rights, and privileges of the different classesof securities outstanding;
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(C) the terms on which their securities are to be, and during the
preceding three years have been, offered to the public or otherwise;
(D) the directors, officers, and underwriters, and each security holder

of record holding more than 10 per centum of any class of any equity
security of the issuer (other than an exempted security), their re-
muneration and their interests in the securities of, and their material
contracts with, the issuer and any person directly or indirectly con-
trolling or controlled by, or under direct or indirect common control
with, the issuer;
(E) remuneration to others than directors and officers exceeding

$20,000 per annum;
(F) bonus and profit-sharing arrangements;
(G) management and service contracts;
(H) options existing or to be created in respect of their securities;
(I) balance sheets for not more than the three preceding fiscal

years, certified if required by the rules and regulations of the Com-
mission by independent public accountants;
(J) profit and loss statements for not more than the three proceeding

fiscal years, certified if required by the rules and regulations of the
Commis,sion by independent public accountants; and
(K) any further financial statements which the Commission may

deem necessary or appropriate for the protection of investors.
(2) Such copies of articles of incorporation, bylaws, trust indentures, or

corresponding documents by whatever name known, underwriting arrange-
ments, and other similar documents of, and voting trust agreements with
respect to, the issuer and any person directly or indirectly controlling
or controlled by, or under direct or indirect common control with, the issuer
as the Commission may require as necessary or appropriate for the proper
protection of investors and to insure fair dealing in the security.

(c) If in the judgment of the Commi,ssion any information required under
subsection (b) is inapplicable to any specified class or classes of issuers, the
Commission shall require in lieu thereof the submission of such other informa-
tion of comparable character as it may deem applicable to such class of issuers.
(d) If the exchange authorities certify to the Commission that the security

has been approved by the exchange for listing and registration, the registration
shall become effective thirty days after the receipt of such certification by the
Commission or within such shorter period of time as the Commission may deter-
mine. A security registered with a national securities exchange may be with-
drawn or stricken from listing and registration in accordance with the rules of
the exchange and, upon such terms as the Commission may deem necessary to
impose for the protection of investors, upon application by the issuer or the
exchange to the Commission; whereupon the issuer shall be relieved from fur-
ther compliance with the provisions of this section and section 13 of this title
and any rules or regulations under such sections as to the securities so with-
drawn or stricken. An unissued security may be registered only in accordance
with such rules and regulations as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of investors.'
(e) Notwithstanding the foregoing provisions of this section, the Commis-

sion may by such rules and reguations as it deems necessary or appropriate in
the public interest or for the protection of investors permit securities listed on
any exchange at the time the registration of such exchange as a national secu-
rities exchange becomes effective, to be registered for a period ending not later
than July 1, 1935, without complying with the provisions of this section.
(f) Notwithstanding the foregoing provisions of this section, any national

securities exchange, upon application to and approval of such application by
the Commission and subject to the terms and conditions hereinafter set forth,
(1) may continue unlisted trading privileges to which a security had been ad-
mitted on such exchange prior to March 1, 1934; or (2) may extend unlisted
trading privileges to any security duly listed and registered on any other na-
tional securities exchange, but such unlisted trading privileges shall continue in

2Public No. 577, 83d Cong., approved Aug. 10, 1954. (68 Stat. 686), and effective 60
days after the date of its enactment, repealed the last sentence of paragraph (d) of
Section 12 of this title as originally enacted, which sentence read as follows:
"Such rules and regulations shall limit the registration of an unissued security to cases

where such security is a right or the subject of a right to subscribe or otherwise acquire
such security granted to holders of a previously registered security and where the primary
purpose of such registration is to distribute such unissued security to such holders."
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effect only so long as such security shall remain listed and registered on any other
national securities exchange; 3 or (3) may extend unlisted trading privileges to
any security in respect of which there is available from a registration statement
and periodic reports or other data filed pursuant to rules or regulations prescribed
by the Commission under this title or the Securities Act of 1933, as amended,
information substantially equivalent to that available pursuant to rules or reg-
ulations of the Commission in respect of a security duly listed and registered on
a national securities exchange, but such unlisted trading privileges shall con-
tinue in effect only so long as such a registration statement remains effective and
such periodic reports or other data continue to be so filed.4
No application pursuant to this subsection shall be approved unless the Com-

mission finds that the continuation or extension of unlisted trading privileges
pursuant to such application is necessary or appropriate in the public interest
or for the protection of investors. No application to extend unlisted trading
privileges to any security pursuant to clause (2) or (3) of this subsection shall
be approved except after appropriate notice and opportunity for hearing. No
application to extend unlisted trading privileges to any security pursuant to
clause (2) or (3) of this subsection shall be approved unless the applicant
exchange shall establish to the satisfaction of the Commission that there exists
In the vicinity of such exchange sufficiently widespread public distribution of
such security and sufficient public trading activity therein to render the exten-
sion of unlisted trading privileges on such exchange thereto necessary or appro-
priate in the public interest or for the protection of investors. No application
to extend unlisted trading privileges to any security pursuant to clause (3) of
this subsection shall be approved except upon such terms and conditions as will
subject the issuer thereof, the officers and directors of such issuer, and every
beneficial owner of more than 10 per centum of such security to duties substan-
tially equivalent to the duties which would arise pursuant to this title if such
security were duly listed and registered on a national securities exchange; except
that such terms and conditions need not be imposed in 'any case or class of cases
In which It shall appear to the Commission that the public interest and the pro-
tection of investors would nevertheless best be served by such extension of
unlisted trading privileges. In the publication or making available for publica-
tion by any national securities exchange, or by any person directly or indirectly
controlled by such exchange, of quotations or transactions in securities made
or effected upon such exchange, such exchange or controlled person shall clearly
differentiate between quotations or transactions in listed securities, and quota-
tions or transactions in securities for which unlisted trading privileges on such
exchange have been continued or extended pursuant to this subsection. In the
publication or making available for publication of such quotations or transactions
otherwise than by ticker, such exchange or controlled person shall group under
separate headings (A) quotations or transactions in listed securities, and (B)
quotations or transactions in securities for which unlisted trading privileges on
such exchange has been continued or extended pursuant to this subsection.
The Commission shall by rules and regulations suspend unlisted trading privi-

leges in whole or in part for any or all classes of securities for a period not ex-
ceeding twelve months, if it deems such suspension necessary or appropriate in
the public interest or for the protection of investors or to prevent evasion of the
purposes of this title.
unlisted trading privileges continued for any security pursuant to clause (1)

of this subsection shall be terminated by order, after appropriate notice andopportunity for hearing, if it appears at any time that such security has beenwithdrawn from listing on any exchange by the issuer thereof, unless it shall be
established to the satisfaction of the Commission that such delisting was notdesigned to evade the purposes of this title or unless it shall appear to the Com-mission that, notwithstanding any such purpose of evasion, the continuation ofsuch unlisted trading privileges is nevertheless necessary or appropriate in thepublic interest or for the protection of investors. On the application of the issuerof any security for which unlisted trading privileges on any exchange have beencontinued or extended pursuant to this subsection, or of any broker or dealerwho makes or creates a market for such security, or of any other person having abona fide interest in the question of termination or suspension of such unlisted

8 By sec. 12 of Public No. 621, 74th Cong., approved May 27. 1936, (49 Stat. 1380), theprovisions of this clause did not become effective until 90 days after May 27, 1936.4By sec. 12 of Public No. 621, 74th Cong.. (49 Stat. 1380), the provisions of this clausedid not become effective until 0 months after May 27, 1936.
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trading privileges, or on its own motion, the Commission shall by order termi-

nate, or suspend for a period not exceeding twelve months, such unlisted trading

privileges for such security if the Commission finds, after appropriate notice and

opportunity for hearing, that by reason of inadequate public distribution of such

security in the vicinity of said exchange, or by reason of inadequate public trad-

ing activity or of the character of trading therein on said exchange, such termina-

tion or suspension is necessary or appropriate in the public interest or for the

protection of investors.
In any proceeding under this subsection in which appropriate notice and oppor-

tunity for hearing are required, notice of not less than ten days to the applicant

in such proceeding, to the issuer of the security involved, to the exchange which is

seeking to continue or extend or has continued or extended unlisted trading privi-

leges for such security, and to the exchange, if any, on which such security is

listed and registered, shall be deemed adequate notice, and any broker or dealer

who makes or creates a market for such security, and any other person having a
bona fide interest in such proceeding, shall upon application be entitled to be

heard.
Any security for which unlisted trading privileges are continued or extended

pursuant to this subsection shall be deemed to be registered on a national secu-

rities exchange within the meaning of this title. The powers and duties of the

Commission under subsection (b) of section 19 of this title shall be applicable

to the rules of an exchange in respect of any such security. The Commission

may, by such rules and regulations as it deems necessary or appropriate in

the public interest or for the protection of investors, either unconditionally

or upon specified terms and conditions, or for stated periods, exempt such secu-

rities from the operation of any provision of section 13, 14, or 16 of this

title!
Periodical and Other Reports

SECTION 13. (a) Every issuer of a security registered on a national securities

exchange shall file the information, documents, and reports below spec
ified

with the exchange (and shall file with the Commission such duplicate o
riginals

thereof as the Commission may require) , in accordance with such rul
es and

regulations as the Commission may prescribe as necessary or appro
priate for

the proper protection of investors and to insure fair dealing in the se
curity—

(1) Such information and documents as the Commission may req
uire to

keep reasonably current the information and documents filed pursuant
 to

section 12.
(2) Such annual reports, certified if required by the rules and reg

ula-

tions of the Commission by independent public accountants, and such
 quar-

terly reports, as the Commission may prescribe.

(b) The Commission may prescribe, in regard to reports mad
e pursuant

to this title, the form or forms in which the required in
formation shall be

set forth, the items or details to be shown in the balance sheet
 and the earning

statement, and the methods to be followed in the preparatio
n of reports, in

the appraisal or valuation of assets and liabilities, in the dete
rmination of

6Attention is directed to sec. 2 of Public No. 621, 74t
h Cong., (49 Stat. 1377) which

reads:
SEC. 2. Any application to continue unlisted tradin

g privileges for any security hereto-

fore filed by any exchange and approved by the Comm
ission pursuant to clause (1) of

subsection (f), of section 12 of the Securities Exchange Act 
of 1934 and rules and regu-

lations thereunder shall be deemed to have been filed and appr
oved pursuant to clause (1)

of said subsection (f) as amended by section 1 of this act
.

Public No: 621 amended sec. 12(f). As originally enacted, the subsection read as

follows.:
(f) The Commission is directed to make a study of 

trading in unlisted securities upon

exchanges and to report the results of its study and its 
recommendations to Congress on

or before January 3, 1936. Notwithstanding the foregoing provisions Of this section
,

the Commission may, by such rules and regulations as
 it deems necessary or appropriate

for the protection of investors, prescribe terms a
nd conditions under which, upon the

application of any national securities exchange, such 
exchange (1) may continue until

June 1, 1936, unlisted trading privileges to which a s
ecurity had been admitted on such

exchange prior to March 1, 1934, and for such p
urpose exempt such security and the

issuer thereof from the provisions of this section and sect
ions 13 and 16, or (2) may ex-

tend until July 1, 1935. unlisted trading privilege to any 
security registered on any other

national securities exchange which security was listed on 
such other exchange on March 1,

1934. A security for which unlisted tradins- privileges are 
so continued shall be considered

a "security registered on a national securities exchang
e" within the meaning of this title.

The rules and regulations of the Commission relating to suc
h unlisted trading privileges

for securities shall require that quotations of transactions
 upon any national Fecurities ex-

change shall clearly indicate the difference between fully lis
ted securities and securities

admitted to unlisted trading privileges only.
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depreciation and depletion, in the differentiation of recurring and nonrecurringIncome, in the differentiation of investment and operating income, and in thepreparation, where the Commission deems it necessary or desirable, of separateand/or consolidated balance sheets or income accounts of any person directlyor indirectly controlling or controlled by the issuer, or any person under director indirect common control with the issuer; but in the case of the reportsof any person whose methods of accounting are prescribed under the provi-sions of any law of the United States, or any rule or regulation thereunder,the rules and regulations of the Commission with respect to reports shall notbe inconsistent with the requirements imposed by such law or rule or regula-tion in respect of the same subject matter, and, in the case of carriers subjectto the provisions of section 20 of the Interstate Commerce Act, as amended,or carriers required pursuant to any other Act of Congress to make reportsof the same general character as those required under such section 20, shallpermit such carriers to file with the Commission and the exchange duplicatecopies of the reports and other documents filed with the Interstate CommerceCommission, or with the governmental authority administering such other Actof Congress, in lieu of the reports, information and documents required underthis section and section 12 in respect of the same subject matter.
(c) If in the judgment of the Commission any report required under subsec-tion (a) is inapplicable to any specified class or classes of issuers, the Commissionshall require in lieu thereof of the submission of such reports of comparablecharacter as it may deem applicable to such class or classes of issuers.

Proxies

SECTION 14. (a) It shall be unlawful for any person, by the use of the mailsor by any means or instrumentality of interstate commerce or of any facilityof any national securities exchange or otherwise to solicit or to permit the useof his name to solicit any proxy or consent or authorization in respect .of anysecurity (other than an exempted security) registered on any national secur-ities exchange in contravention of such rules and regulations as the Commis-sion may prescribe as necessary or appropriate in the public interest or for theprotection of investors.
(b) It shall be unlawful for any member of a national securities exchange orany broker or dealer who transacts a business in securities through the mediumof any such member to give a proxy, consent, or authorization in respect of anysecurity registered on a national securities exchange and carried for the accountof a customer in contravention of such rules and regulations as the Commissionmay prescribe as necessary or appropriate in the public interest or for the pro-tection of investors.

REGULATION 12B. APPLICATIONS AND REPORTS

Article 1. General

Rule 12b-1. Scope of Regulation.
The rules contained in this regulation shall govern all applications for regis-trations pursuant to section 12 of the Act and reports pursuant to sections 13 and15(d) of the Act, including all amendments to such applications and reports,except that any provision in a form covering the same subject matter as anysuch rule shall be controlling.

Rule 12b-2. Definitions.
Unless the context otherwise requires, the following terms, when used in therules contained in this regulation or in Regulation 13A or 15D or in the forms forapplications and reports pursuant to section 12, 13, or 15(d) of the Act, shall havethe respective meanings indicated in this rule:
Affiliate.—An "affiliate" of, or a person "affiliated" with, a specified person, is aperson that directly, or indirectly through one or more intermediaries, controls,or is controlled by, or is under common control with, the person specified.Amount.—The term "amount," when used in regard to securities, means theprincipal amount if relating to evidences of indebtedness, the number of sharesif relating to shares, and the number of units if relating to any other kind ofsecurity.
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Associate.—The term "associate" used to indicate a relationship with any

person, means (1) any corporation or organization (other than the registrant or

a majority-owned subsidiary of the registrant) of which such person is an officer

or partner or is, directly or indirectly, the beneficial owner of 10 percent or more

of any class of equity securities, (2) any trust or other estate in which such per-

son has a substantial beneficial interest or as to which such person serves as

trustee or in a similar fiduciary capacity, and (3) any relative or spouse of such

person, or any relative of such spouse, who has the same home as such person

or who is a director or officer of the registrant or any of its parents or sub-

sidiaries.
Certified.—The term "certified," when used in regard to financial statements,

means certified by an independent public or independent certified public account-

ant or accountants.
Charter.—The term "charter" includes articles of incorporation, declarations

of trust, articles of association or partnership, orany similar instrument, as

amended, effecting (either with or without filing with any governmental agency)

the organization or creation of an incorporated or unincorporated person.

Control.—The term "control" (including the terms "controlling," "controlled

by" and "under common control with") means the possession, directly or indi-

rectly, of the power to direct or cause the direction of the management and poli-

cies of a person, whether through the ownership of voting securities, by contract,

or otherwise.
Employee.—The term "employee" does not include a director, trustee, or officer.

Fiscal year.—The term "fiscal year" means the annual accounting period or, if

no closing date has been adopted, the calendar year ending on December 31.

Majority-owned subsidiary.—The term "majority-owned subsidiary" means a

subsidiary more than fifty percent of whose outstanding securities representing

the right, other than as affected by events of default, to vote for the election of

directors, is owned by the subsidiary's parent and/or one or more of the parent's

other majority-owned subsidiaries.
Material.—The term "material," when used to qualify a requirement for the

furnishing of information as to any subject, limits the information required to

those matters as to which an average prudent investor ought reasonably to be in-

formed before buying or selling the security registered.
Parent.—A "parent" of a specified person is an affiliate controlling such person

directly, or indirectly through one or more intermediaries.
Predecessor.—The term "predecessor" means a person the major portion of the

business and assets of which another person acquired in a single succession or in

a series of related successions in each of which the acquiring person acquired the

major portion of the business and assets of the acquired person.

Previously filed or reported.—The terms "previously filed" and "previously re-

ported" mean previously filed with, or reported in, an application under section

12, a report under section 13 or 15 (d) , a definitive proxy statement under section

14 of the Act, or a registration statement under the Securities Act of 1933; pro-

vided, that information contained in a report under section 15(d) of the Act or in

a, registration statement under the Securities Act of 1933 shall be deemed to have

been previously filed with, or reported to, an exchange only if such report or reg-

istration statement is filed with such exchange.
Principal underwriter.—The term "principal underwriter" means an under-

writer in privity of contract with the issuer of the securities as to which he is

underwriter.
Promoter.—The term "promoter" includes—
( a) Any person who, acting alone or in conjunction with one or more

other persons, directly or indirectly takes initiative in founding and organiz-

ing the business or enterprise of an issuer.
(b) Any person who, in connection with the founding and organizing of

the business or enterprise of an issuer, directly or indirectly receives in con-

sideration of services or property or both services and property 10 percent

or more of any class of securities of the issuer or 10 percent or more of the

proceeds from the sale of any class of such 'securities. However, a person

who receives such securities or proceed either solely as underwriting com-

missions or solely in consideration of property shall not be deemed a promoter

within the meaning of this paragraph if such person does not otherwise take

part in founding and organizing the enterprise.
Prospectus.—Unless otherwise specified or the context otherwise requires, the

term "prospectus" means a prospectus meeting the requirements of section 10(a)

.of the Securities Act of 1933 as amended.
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Registrant.—The term "registrant" means an issuer of securities with respect
to which an application or a report is being filed.
Share.—The term "share" means a share of stock in a corporation or unit of

interest in an unincorporated person.
Significant subsidiary.—The term "significant subsidiary" means a subsidiary

meeting any one of the following conditions:
(a) The assets of the subsidiary, or the investments in and advances to the

subsidiary by its parent and the parent's other subsidiaries, if any, exceed 15
percent of the assets of the parent and its subsidiaries on a consolidated basis.
(b) The sales and operating revenues of the subsidiary exceed 15 percent of the

sales and operating revenues of its parent and the parent's subsidiaries on a
consolidated basis.
(c) The subsidiary is the parent of one or more subsidiaries and, together with

such subsidiaries would, if considered in the aggregate, constitute a significant
subsidiary.
Subsidiary.—A "subsidiary" of a specified person is an affiliate controlled by

such person directly, or indirectly through one or more intermediatries. ( See
also "majority-owned subsidiary", "significant subsidiary", and "totally-held
subsidiary.")
Succession.—The term "succession" means the direct acquisition of the assets

comprising a going business, whether by merger, consolidation, purchase, or
other direct transfer. The term does not include the acquisition of control of a
business unless followed by the direct acquisition of its assets. The term "suc-
ceed" and "successor" have meanings correlative to the foregoing.

Totally-held subsidiary.—The term "totally-held subsidiary" means a subsidiary
(a) substantially all of whose outstanding securities are owned by its parent
and/or the parent's other totally-held subsidiaries, and (b) which is not indebted
to any person other than its parent and/or the parent's totally-held subsidiaries
in an amount which is material in relation to the particular subsidiary, except-
ing indebtedness incurred in the ordinary course of business which is not over-
due and which matures within one year from the date of its creation, whether
evidenced by securities or not.

Voting securities.—The term "voting securities" means securities the holders
of which are presently entitled to vote for the election of directors.

Wholly-owned subsidiary.—The term "wholly-owned subsidiary" means a sub-
sidiary substantially all of whose outstanding voting securities are owned by its
parent and/or the parent's other wholly-owned subsidiaries.
Rule 12b-3. Title of Securities.
Wherever the title of securities is required to be stated there shall be given

such information as will indicate the type and general character of the securi-
ties, including the following:
(a) In the case of shares, the par or stated value, if any; the rate of divi-

dends, if fixed, and whether cumulative or non-cumulative; a brief indication of
the preference, if any; and if convertible, a statement to that effect.
(b) In the case of funded debt, the rate of interest; the date of maturity, or

if the issue matures serially, a brief indication of the serial maturities, such as
"maturing serially from 1950 to 1960"; if the payment of principal or interest is
contingent, an appropriate indication of such contingency; a brief indication of
the priority of the issue; and if convertible, a statement to that effect.
(e) In the case of any other kind of security, appropriate inforMation of

comparable character.
Rule 12b-4. Interpretation of Requirements.

Unless the context clearly shows otherwise—
(a) The forms require information only as to the registrant.
(b) Whenever any fixed period of time in the past is indicated, such

period shall be computed from the date of filing.
(c) Whenever words relate to the future, they have reference solely to

present intention.
(d) Any words indicating the holder of a position or office include persons,by whatever titles designated, whose duties are those ordinarily performedby holders of such positions or offices.

Rule 12b-5. Determination of Affiliates of Banks.
In determining whether a person is an "affiliate" or "parent" of a bank orwhether a bank is a "subsidiary" or "majority-owned subsidiary" of a person,within the meaning of those terms as defined in Rule 12b-2, voting securitiesof the bank held by a corporation all of the stock of which is directly ownedby the United States Government shall not be taken into consideration.
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Article 2. Formal Requirements

Rule 12b-10. Requirements as to Proper Form.

Every application or report shall be on the form prescribed therefor by the
Commission, as in effect on the date of filing. Any application or report shall be
deemed to be filed on the proper form unless objection to the form is made by

the Commission within thirty days after the date of filing.

Rule 12b-11. Number of Copies—Signatures—Binding.

(a) Except as provided in a particular form, three complete copies of each
application or report, including exhibits and all other papers and documents
filed as a part thereof, shall be filed with the Commission. At least one complete
copy of each application shall be filed with each exchange on which the securities
covered thereby are being registered. At least one complete copy of each report
under section 13 of the Act shall be filed with each exchange on which the regis-
trant has securities listed and registered.
( b) At least one copy of the application or report filed with the Commission

and one copy thereof filed with each exchange shall be manually signed in the
manner prescribed by the appropriate form. If the application or report is
typewritten, one of the signed copies filed with the Commission shall be an
original "ribbon" copy. Unsigned copies shall be conformed. If the signature
of any person is affixed pursuant to a power of attorney or other similar author-
ity, a copy of such power of attorney or other authority shall also be filed with
the application or report.
(c) Each copy of an application or report filed with the Commission or with

an exchange shall be bound in one or more parts. Copies fled with the Com-
mission shall be bound without stiff covers. The application or report shall be
bound on the left side in such a manner as to leave the reading matter legible.

Rule 12b-12. Requirements as to Paper, Printing, and Language.

(a) Applications and reports shall be filed on good quality, unglazed, white

paper 81/2x13 inches in size, insofar as practicable. However, tables, charts,

maps and financial statements may be on larger paper if folded to that size.
(b) The application or report and, insofar as practicable, all papers and

documents filed as a part thereof, shall be printed, lithographed, mimeographed,

or typewritten. However, the application or report or any portion thereof may

be prepared by any similar process which, in the opinion of the Commission,

produces copies suitable for a permanent record. Irrespective of the process

used, all copies of any such material shall be clear, easily readable and suitable

for repeated photocopying. Debits in credit categories and credits in debit

categories shall be designated so as to be clearly distinguishable as such on

photocopies.
(c) The body of all printed applications and reports shall be in roman type at

least as large as ten-point modern type. However, to the extent necessary for

convenient presentation, financial statements and other statistical or tabular

data and the notes thereto may be in type at least as large as eight-point modern

type. All type shall be leaded at least two points.
(d) Applications and reports shall be in the English language. If any exhibit

of other paper or document filed with an application or report is in a foreign

language, it shall be acompanied by a translation into the English language.

Rule 12b-13. Preparation of Application or Report.

The application or report shall contain the numbers and captions of all items

of the appropriate form, but the text of the items may be omitted provided the
answers thereto are so prepared as to indicate to the reader the coverage of the

items without- the necessity of his referring to the text of the items or instruc-

tions thereto. However, where any item requires information to be given in tab-

ular form, it shall be given in substantially the tabular form specified in the item.

All instructions, whether appearing under the items of the form or elsewhere

therein, are to be omitted from the application or report. Unless expressly pro-

vided otherwise, if any item is inapplicable or the answer thereto is in the

negative, an appropriate statement to that effect shall be made.

Rule 12b-14. Riders—Inserts.

Riders shall not be used. If the application or report is typed on a printed
form, and the space provided for the answer to any given item is insufficient,

reference shall be made in such suace to a full insert page or pages on which

the item number and caption and the complete answer are given.
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Rule 12b-15. Amendments.
All amendments shall be filed under cover of Form 8 and shall comply with all

pertinent requirements applicable to applications and reports. Amendments shall
be filed separately for each separate application or report amended. Amend-
ments to an application may be filed either before or after registration becomes
effective.

Article 3. General Requirements as to Contents

Rule 12b-20. Additional Information.
In addition to the information expressly required to be included in an

application or report, there shall be added such further material information,
if any, as may be necessary to make the required statements, in the light of
the circumstances under which they are made not misleading.

Rule 12b-21. Information Unknown or Not Available.
Information required need be given only insofar as it is known or reasonably

available to the registrant. If any required information is unknown and not
reasonably available to the registrant, either because the obtaining thereof would
Involve unreasonable effort or expense, or because it rests peculiarly within the
knowledge of another person not affiliated with the registrant, the information
may be omitted, subject to the following conditions:
(a) The registrant shall give such information on the subject as it possesses

or can acquire without unreasonable effort or expense, together with the sources
thereof.
(b) The registrant shall include a statement either showing that unreasonable

effort or expense would be involved or indicating the absence of any affiliation
with the person within whose knowledge the information rests and stating
the result of a request made to such person for the information.

Rule 12b-22. Disclaimer of Control.
If the existence of control is open to reasonable doubt in any instance, the

registrant may disclaim the existence of control and any admission thereof; in
such case, however, the registrant shall state the material facts pertinent to
the possible existence of control.

Rule 12b-23. Incorporation by Reference.
(a) Matter contained in any part of an application or report, other than

exhibits, may be incorporated by reference in answer or partial answer to any
item of the application or report. Matter contained in an exhibit may be so
incorporated to the extent permitted in Rule 12b-24. An application for regis-
tration of additional securities of the registrant (whether of the same or a dif-
ferent class) on the same exchange may incorporate by reference any item con-
tained in any application pursuant to which such prior registration is effective.
( b) Any financial statement filed with the Commission pursuant to any Act

administered by the Commission may be incorporated by reference in an appli-
cation or report filed with the Commission by the same or any other person, if
it substantially conforms to the requirements of the form on which the appli-
cation or report is filed. Any financial statement filed with an exchange pur-
suant to the Act may be incorporated by reference in any application or report
filed with the exchange by the same or any other person, if it substantially
conforms to the requirements of the form on which the application or report is
filed. If any financial statement filed with the Commission is incorporated by
reference in copies of an application or report filed with the Commission pursuant
to section 12 or 13 of the Act, copies of the financial statement may be filed with
the exchange in lieu of the corresponding financial statement required by the
form on which the application or report is filed.
(c) Material incorporated by reference shall be clearly identified in the ref-

erence. An express statement that the specified matter is incorporated by refer-
ence shall be made at the particular place in the application or report where the
information is required. Matter shall not be incorporated by reference in any
case where such incorporation would render the statement incomplete, unclear
or confusing.

Rule 12b-24. Summaries or Outlines of Documents.
Where an item requires a summary or outline of the provisions of any docu-

ment, only a brief statement shall be made, in succinct and condensed form, as
to the most important provisions of the document. In addition to such state-
ment, the summary or outline may incorporate by reference particular items,
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sections, or paragraphs of any exhibit and may be qualified in its entirety by
such reference. Matter contained in an exhibit may be incorporated by refer-
ence in answer to an item only to the extent permitted by this rule.

Rule 12b-25. Extension of Time for Furnishing Information.

If it is impractical to furnish any required information, document or report
at the time it is required to be filed, the registrant may file with the Commission
as a separate document an application (a) identifying the information, docu-
ment or report in question, ( b ) stating why the filing thereof at the time required
is impracticable, and (c) requesting an extension of time for filing the infor-

mation, document or report to a specified date not more than 60 days after the
date it would otherwise have to be filed. The application shall be deemed

granted unless the Commission, within 10 days after receipt thereof, shall enter

an order denying the application.

Article 4. Exhibits

Rule 12b-30. Additional Exhibits.

The registrant may file such exhibits as it may desire, in addition to those

required by the appropriate form. Such exhibits shall be so marked as to indi-

cate clearly the subject matters to which they refer.

Rule 12b-31. Omission of Substantially Indentical Documents.

In any case where two or more indentures, contracts, franchises, or other

documents required to be filed as exhibits are substantially identical in all mate-

rial respects except as to the parties thereto, the dates of execution, or other

details, the registrant need file a copy of only one of such documents, with a sched-

ule identifying the other documents omitted and setting forth the material de-

tails in which such documents differ from the document of which a copy is filed.

The Commission may at any time in its discretion require the filing of copies

of any document so omitted.

Rule 12b-32. Incorporation of Exhibits by Reference.

(a) Any document or part thereof filed with the Commission pursuant to any

Act administered by the Commission may be incorporated by reference as an ex-

hibit to any application or report filed with the Commission by the same or any

other person. Any document or part thereof filed with an exchange pursuant to

the Act may be incorporated by reference as an exhibit to any application or re-

port filed with the exchange by the same or any other person.
( b ) If any modification has occurred in the text of any document incorporated

by reference since the filing thereof, the registrant shall file with the reference a

statement containing the text of any such modification and the date thereof.

Rule 12b-33. Annual Reports to Other Federal Agencies.

Notwithstanding any rule or other requirement to the contrary, whenever copies

of an annual report by a registrant to any other Federal agency are required or

permitted to be filed as an exhibit to an application or report filed by such regis-

trant with the Commission or with a securities exchange, only one copy of such

annual report need be filed with the Commission and one copy thereof with

each such exchange, provided appropriate reference to such copy is made in each

copy of the application or report filed with the Commission or with such ex-

change.
Article 5. Special Provisions

Rule 12b-35. Use of Registration Statement Under Securities Act of 1933.

(a) Any registrant which has effective under the Securities Act of 1933 a

registration statement filed on Form S-1 and not subject to any proceeding un-

der section 8 of that Act or to an order entered thereunder may file an applica-

tion for registration of securities on an exchange consisting of the following:

(1) The registration statement and all amendments thereto filed under

the Securities Act of 1963, including financial statements and exhibits, or

a composite of such statement as amended. However, any financial state-

ments or exhibits not called for by the appropriate application form may be

omitted.
(2) A description of the securities being registered, as required by the

appropriate application form, unless they are of the same class as those reg-

istered under the statement referred to in subparagraph (1) above.
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(3) Any financial statements or exhibits required by the appropriate
application form which are not contained in the statement referred to in sub-
paragraph (1) above.
(4) The approximate number of holders of record of each class of stock

of the registrant, as of the latest practicable date.
(b) If the registrant has no securities listed and registered on the particular

exchange, the application shall also include as exhibits the annual, semi-annual
and current reports which would have been required if securities of the registrant
had become listed and registered on such exchange on the effective date of the
registration statement referred to in subparagraph (a) (1) above. If the regis-
trant has filed reports pursuant to section 13 or 15 (d) of the Act, it may file
with the application copies of the reports filed pursuant to that section subse-
quent to the effective date of such registration statement, in lieu of the reports
referred to in the preceding sentence.
(e) If the application for registration is filed more than one year after the

effective date of the registration statement referred to in subparagraph (a)
(1) above, the information called for by items 3 and 4 of Form 10 shall be
included in the application. If the application is filed within one year after
the effective date of such registration statement or within one year after the
end of the fiscal year covered by the latest annual report furnished pursuant to
paragraph (b), the application shall include a brief description of any ma-
terially important changes not previously reported, in the business of the regis-
trant and its subsidiaries since the effective date of the registration statement,
or since the end of the fiscal year covered by such annual report, as the case
may be, including, in the case of an extractive company, any material changes
in the reserves of such company. This paragraph shall not apply, however, if
the registrant has securities listed and registered on any national securities
exchange.
(d) An application for registration filed pursuant to this rule shall be filed

under cover of the facing sheet of the appropriate application form and shall
be signed in accordance with the requirements of that form. Except as other-
wise provided in this rule, all pertinent provisions of these General Rules andRegulations relating to the preparation and filing of applications for registra-
tion shall apply to applications filed pursuant to this rule. The following state-
ment and list of contents shall be set forth on the fikst page of the application
immediately following the facing page thereof:

THIS APPLICATION IS FILED PURSUANT TO RULE 12b-35 OF THE GENERAL RULES
AND REGULATIONS UNDER THE SECURITIES EXCHANGE ACT OF 1934 AND CONSISTS
OF THE FOLLOWING INFORMATION AND DOCUMENTS:
(List the contents of the application for registration, commencing with the registrationstatement under the Securities Act of 1933, identifying it by file number and, effectivedate.)

(e) In copies of the application filed with the Commission the registrant shallincorporate by reference the registration statement referred to in subparagraph(a) (1) and any reports required by paragraph (b) which are on file with theCommission. If such registration statement or any such annual report incorpo-rates by reference any financial statements or exhibits reqiured by the appro-priate form which are on file with the Commission but are not on file with theexchange, copies of the application filed with the excange shall include copies ofsuch financial statements or exhibits. Rule 12b-36 shall apply to financial state-ments filed as a part of, or incorporated by reference in, applications for regis-tration filed pursuant to this. rule.
(f) Notwithstanding any rule or regulation of the Commission to the contrary,the exhibits required by this form to be physically filed with the exchange may bein photocopy form.

Rule 12b-36. Use of Financial Statements Filed Under Other Acts.
Where copies of certified financial statements filed under other Acts admin-istered by the Commission are filed with an application or report, the account-ant's certificate shall be manually signed or manually signed copies of the cer-tificates shall be filed with the financial statements. Where such financialstatements are incorporated by reference in an application or report, the writtenconsent of the accountant to such incorporation by reference shall be filed withthe application or report. Such consent shall be dated and signed manually.
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REGULATION 13A. REPORTS OF ISSUERS OF LISTED SECURITIES

Article 1. Annual Reports

Rule 13a-1. Requirement of Annual Reports.
Every issuer having securities listed and registered on a national securities ex-

change shall file an annual report for each fiscal year after the last full fiscal
year for which financial statements were filed in its application for registration.
Registrants on Form 8-B shall file an annual report for each fiscal year begin-
ning on or after the date as of which the succession occurred. The report shall
be filed within 120 days after the close of the fiscal year or within such other
period as may be specified in the appropriate form.

Rule 13a-2. Annual Reports of Predecessors.
Every issuer having securities listed and registered pursuant to an application

on Form 8-B shall file an annual report pursuant to Rule 13a-1 for each of its
predecessors which had securities listed and registered on a national securities
exchange, covering the last full fiscal year of the predecessor prior to the regis-
trant's succession, unless such report has been filed by the predecessor. Such an-
nual report shall contain the information that would be required if filed by the
predecessor.

Rule 13a-3. Reports in Case of New Registration.
( a) Notwithstanding Rule 13a-1, any registrant which has filed, within the

period prescribed for filing an annual report pursuant to that section—
(1) A registration statement under the Securities Act of 1933 which has

become effective and is not subject to any proceeding under section 8(d) of
that Act or to an order entered thereunder, or
(2) An application for registration of securities on an exchange which

has become effective and is not subject to any proceeding under section
19(a) (2) of the Securities Exchange Act of 1931 or to an order thereunder,

may file as its annual report pursuant to Rule 13a-1 copies of the registration
statement or application in lieu of an annual report on the appropriate annual
report form if the statement or application covers the fiscal period that would be
covered by a report on the appropriate annual report form and contains all of the
information, including financial statements and exhibits, required by the appro-
priate annual report form.
( b ) The report shall be filed under cover of the facing sheet of the appropriate

annual report form and shall be signed in accordance with the requirements of
that form. The following statement shall appear on the facing sheet of the
annual report or on the page immediately following the facing sheet:
"THIS ANNUAL REPORT, FILED PURSUANT TO RULE 13a-3, CONSISTS OF THE

INFORMATION AND DOCUMENTS CONTAINED IN THE REGISTRATION STATEMENT
(OR APPLICATION FOR REGISTRATION) ON FORM , FILED BY THE REGISTRANT
ON , 19__, AS AMENDED UNDER DATES OF y>

(c) Any financial statements or exhibits included in the registration state-
ment or application which are not required by the appropriate annual report
form may be omitted.
(d) If any registration statement included in the annual report incorporates

by reference any financial statements or exhibits required by the appropriate
annual report form which are on file with the Commission but are not on file
with the exchange, the copies of the annual report filed with the exchange shall
include copies of such financial statements or exhibits.
(e) Copies of the report filed with the Commission may incorporate the regis-

tration tatement or application by reference. If a report consists of an applica-
tion, copies of the report filed with an exchange with which the application was
filed may incorporate the application by reference.

Rule 13a-4. Incorporation of Information Contained in a Prospectus.
Any registrant which has filed with the Commission pursuant to Rule 424

under the Securities Act of 1933 copies of a prospectus meeting the requirements
of section 10 of that Act after the effective date of the registration statement
may incorporate in its annual report pursuant to Rule 13a-1 any information,
including financial statements, contained in the prospectus, provided a copy of
the prospectus is filed as an exhibit to the annual report.

23-693--.63 6
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Article 2. Other Reports

Rule 13a-10. Interim Reports.
(a) Every issuer which changes its fiscal closing date after the last fiscal year

for which financial statements were filed in its application for registration shall
file a report covering the resulting interim period not more than 120 days after
the close of the interim period or after the date of the determination to change
the fiscal closing date, whichever is later.
( b ) Every issuer having securities registered pursuant to an application on

Form 8-B shall file an interim report for the period, if any, between the close
of the fiscal year covered by the last annual report of its predecessor or prede-
cessors and the beginning of the first fiscal year of the registrant subsequent to
the succession. The report shall be filed withi4 120 days after the close of the
period. It shall include information regarding the predecessor or predecessors
from the close of the most recent fiscal year prior to the succession as if such
predecessor or predecessors were the registrant. The financial statements filed
with the report shall give effect to the operations of, and transactions by the
predecessor or predecessors during the period as if they were the registrant. A
statement that effect has been given to such operations and transactions shall be
made in a note or otherwise. Separate financial statements for the predecessor
or predecessors need not be filed.
(e) A report pursuant to this rule shall be filed on the form appropriate for

annual reports of the issuer and shall clearly indicate the period covered. If
the report covers an interim period of less than 6 months, the financial state-
ments filed therewith need not be certified but, if they are not certified, the issuer
shall file with its next annual report certified financial statements covering the
interim period.
(d) Notwithstanding the foregoing, a separate report need not be filed for

any period of less than 3 months if the annual report of the issuer or predecessor
for the preceding fiscal year or the annual report of the issuer for the succeeding
fiscal year covers the interim period as well as the fiscal year. In such case
balance sheets need be furnished only as of the close of the entire period but
all other financial statements, including balance sheet schedules, shall be filed
separately for both periods.

Rule 13a-11. Current Reports on Form 8-K.

(a) Except as provided in paragraph (b), every registrant subject to Rule
13a-1 shall file a current report on Form 8-K within ten days after the close of
any month during which any of the events specified in that form occurs, unless
substantially the same information as that required by Form 8-K has been pre-
viously reported by the registrant.
( b ) This section shall not apply to issuers having securities registered on a

national securities exchange pursuant to an application on Form 18, 19, 20, or 21,
or to investment companies required to file quarterly reports pursuant to Rule
13a-12.

Rule 13a-12. Quarterly Reports of Investment Companies.
Every investment company registered under the Investment Company Act of

1940 which has securities listed and registered on a national securities exchange
and for which a quarterly report form is prescribed shall file a quarterly report,
on the appropriate form prescribed therefor, for each fiscal quarter for which
it is required to file a quarterly report pursuant to section 30(b) (1) of the Invest-
ment Company Act of 1940.

Rule 13a-13. Semi-Annual Reports on Form 9-K.
( a) Every issuer of a security registered on a national securities 'exchange

which is required to file annual reports on Form 10-K or Form U5S, or which is
required to file a report on one of such forms as Part II of Form 16-K or Form
19-K, shall file a semi-annual report on Form 9-K for the first half of each fiscal
year ending after the close of the latest fiscal year for which financial statements
of such issuer were filed in an application for registration of securities on a na-
tional securities exchange, provided, however, that no such report need be filed
for any semi-annual period ending prior to June 30, 1955.
( b) Such reports on Form 9-K shall be filed not more than 45 days after the

end of the six-month period for which they are filed. However, the report for
any period ending prior to the date on which a class of securities of the issuer
first becomes effectively registered on a national securities exchange may be filed
not more than 45 days after the effective date of such registration.
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(c) Notwithstanding paragraph ( a) of this rule, semi-annual reports on Form
9-K shall not be required to be filed by the following types of issuers:

(1) banks and bank holding companies;
(2) investment companies;
(3) insurance companies, other than title insurance;
(4) public utilities and common carriers which file financial reports with

the Federal Rower Commission, Federal Communications Commission or the
Interstate Commerce Commission;
(5) companies engaged in the seasonal production and seasonal sale of a

single-crop agricultural commodity;
(6) companies in the promotional or development stage to which para-

graph (b) or (c) of Rule 5A-01 of Article 5A of Regulation S-X is appli-
cable;
(7) foreign issuers other than private issuers domiciled in a North Ameri-

can country or Cuba.
(d) Notwithstanding the foregoing paragraphs of this rule, reports pursuant

to this rule on Form 9-K shall not be deemed to be "filed" for the purpose of
section 18 of the Act or otherwise subject to the liabilities of that section, but
shall be subject to all other provisions of the Act.

Rule 13b-1. Carriers and Other Persons Subject to Federal Regulations.
(a) If a person's methods of accounting are prescribed under any law of the

United States or any rules and regulations thereunder, the requirements imposed
by such law or rules and regulations shall supersede the requirements prescribed
by the rules and regulations of the Commission with respect to the same subject
matter, insofar as the latter are inconsistent with the former.
( b ) Carriers reporting under section 20 of the Interstate Commerce Act, as

amended, and carriers required by any other law of the United States to make
reports of the same general character as those required under section 20, may
file duplicate copies of the reports filed pursuant to such Acts in lieu of any re-
ports, information or documents required by the rules and regulations of the
Commission in regard to the same subject matter.

REGULATION 14. SOLICITATION OF PROXIES

Rule 14a-1. Definitions.
Unless the context otherwise requires, all terms used in this regulation have

the same meanings as in the Act or elsewhere in the General Rules and Regula-
tions thereunder. In addition, the following definitions apply unless the context
otherwise requires:

Associate.—The term "associate" used to indicate a relationship with any per-
son, means (1) any corporation or organization (other than the issuer or a
majority-owned subsidiary of the issuer) of which such person is an officer or
partner or is, directly or indirectly, the beneficial owner of 10 percent or more
of any class of equity securities, (2) any trust or other estate in which such
person has a substantial beneficial interest or as to which such person serves as
trustee or in a similar fiduciary capacity, and (3) any relative or spouse of such
person, or any relative of such spouse, who has the same home as such person
or who is a director or officer of the issuer or any of its parents or subsidiaries.
Issuer.—The term "issuer" means the issuer of the securities in respect of

which a proxy is solicited.
Last fiscal year.—The term "last fiscal year" of the issuer means the last fiscal

year of the issuer ending prior to the date of the meeting for which proxies are
to be solicited.
Proxy.—The term "proxy" includes every proxy, consent or authorization

within the meaning of section 14 (a) of the Act. The consent or authorization
may take the form of failure to object or to dissent.
Proxy statement.—The term "proxy statement" means the statement required

by Rule 14a-3 (a), whether or not contained in a single document.
Solicitation.—The terms "solicit' and "solicitation" include—

(1) any request for a proxy whether or not accompanied by or included
in a form of proxy;
(2) any request to execute or not to execute, or to revoke, a proxy; or
(3) the furnishing of a form of proxy or other communication to security

holders under circumstances reasonably calculated to result in the procure-
ment, withholding or revocation of a proxy.
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The terms do not apply, however, to the furnishing of a form of proxy to a
security holder upon the unsolicited request of such security holder, the per-
formance by the issuer of acts required by Rule 14a-7, or the performance by
any person of ministerial acts on behalf of a person soliciting a proxy.

Rule 14a-2. Solicitations to Which Rules Apply.

The rules contained in this regulation apply to every solicitation of a proxy
with respect to securities listed and registered on a national securities exchange,
whether or not trading in such securities has been suspended, except the follow-
ing:
(a) Any solicitation made otherwise than on behalf of the management of the

issuer where the total number of persons solicited is not more than 10.
(b) Any solicitation by a person in respect to securities carried in his name

or in the name of his nominee (otherwise than as voting trustee) or held in his
custody, if such person—

(1) receives no commission or remuneration for such solicitation, directly
or indirectly, other than reimbursement of reasonable expenses.
(2) furnishes promptly to the person solicited a copy of all soliciting

material with respect to the same subject matter or meeting received from
all persons who shall furnish copies thereof for such purpose and who shall,
if requested, defray the reasonable expenses to be incurred in forwarding-
such material, and
(3) in addition, does no more than impartially instruct the person so-

licited to forward a proxy to the person, if any, to whom the person solicited
desires to give a proxy, or impartially request from the person solicited
instructions as to the authority to be conferred by the proxy and state that
a proxy will be given if no instructions are received by a certain date.

(c) Any solicitation by a person in respect of securities of which he is the
beneficial owner.
(d) Any solicitation involved in the offer or sale of a certificate of deposit or-

other security registered under the Securities Act of 1933.
(e) Any solicitation with respect to a plan of reorganization under Chapter

X of the Bankruptcy Act, as amended, if made after the entry of an order ap-
proving such plan pursuant to section 174 of said Act and after, or concurrently
with, the transmittal of information concerning such plan as required by section
175 of said Act.
(f) Any solicitation which is subject to Rule 62 under the Public Utility

Holding Company Act of 1935.
(g) Any solicitation through the medium of a newspaper advertisement which

informs security holders of a source from which they may obtain copies of a
proxy statement, form of proxy and any other soliciting material and does no.
more than (1) name the issuer, (2) state the reason for the advertisement, and
(3) identify the proposal or proposals to be -acted upon by security holders.

Rule 14a-3. Information To Be Furnished Security Holders.
. (a) No solicitation subject to this regulation shall be made unless each per-
son solicited its concurrently furnished or has previously been furnished with a
written proxy statement containing the information specified in Schedule 14A.
( b) If the solicitation is made on behalf of the management of the issuer and^

relates to an annual meeting of security holders at which directors are to be
elected, each proxy statement furnished pursuant to paragraph (a) shall be
accompanied or preceded by an annual report to such security holders containing-
such financial statements for the last fiscal year as will, in the opinion of the
management, adequately reflect the financial position and operations of the
issuer. Such annual report, including financial statements, may be in any form
deemed suitable by the management. This paragraph shall not apply, however,
to solicitations made on behalf of the management before the financial state-
ments are available if solicitation is being made at the time in opposition to the
management and if the management's proxy statement includes an undertaking
in bold-face type to furnish such annual report to all persons being solicited,.
at least twenty days before the date of the meeting.
(e) Four copies of each annual report sent to security holders pursuant to

this section shall be mailed to the Commission, solely for its information, not
later than the date on which such report is first sent or given to security holders
or the date on which preliminary copies of solicitation material are filed with
the Commission pursuant to Rule 14a-6(a), which ever date is later. The
annual report is not deemed to be "soliciting material" or to be "filed" with,
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the Commission or otherwise subject to this regulation or to the liabilities of
section 18 of the Act, except to the extent that the issuer specifically requests
that it be treated as a part of the proxy soliciting material or incorporated it in
the proxy statement by reference.

Rule I4a-4. Requirements as to Proxy.
(a) The form of proxy (1) shall indicate in bold-face type whether or not

the proxy is solicited on behalf of the management, (2) shall provide a spe-
cifically designated blank space for dating the proxy and (3) shall identify
clearly and impartially each matter or group of related matters intended to be
acted upon, whether proposed by the management or by security holders. No
reference need be Made, however, to proposals as to which discretionary au-
thority is conferred pursuant to paragraph (c).
(b) Means shall be provided in the form of proxy whereby the person solicited

is afforded an opportunity to specify by ballot a choice between approval or
disapproval of each matter or group of related matters referred to therein as
intended to be acted upon, other than elections to office. A proxy may confer
discretionary authority with respect to matters as to which a choice is not so
specified provided the form of proxy states in bold-face type how it is intended
to vote the shares represented by the proxy in each such case.
(c) A proxy may confer discretionary authority with respect to other matters

-which may come before the meeting, provided the persons on whose behalf
the solicitation is made are not aware a reasonable time prior to the time the
solicitation is made that any such other matters are to be presented for action
at the meeting and provided further, that a specific statement to that effect is
made in the proxy statement'or in the form of proxy. A proxy may also confer
discretionary authority with respect to any proposal omitted from the proxy
statement and form of proxy pursuant to paragraph (c) of Rule 14a-8.
(d) No proxy shall confer authority (1) to vote for the election of any

person to any office for which a bona fide nominee is not named in the proxy
statement, or (2) to vote at any annual meeting other than the next annual
meeting (or any adjournment thereof) to be held after the date on which the
proxy statement and• form of proxy are first sent or given to security holders.
(e) The proxy statement or form of proxy shall provide, subject to reasonable

specified conditions, that the shares represented by the proxy will be voted and
that where the person solicited specifies by means of a ballot provided pur-
suant to paragraph (b) a choice with respect to any matter to be acted upon,
the shares will be voted in accordance with the specifications so made.

Rule 14a-5. Presentation of Information in Proxy Statement.
(a) The information included in the proxy statement shall be clearly presented

and the statements made shall be divided into groups according to subject matter
and the various groups of statements shall be preceded by appropriate headings.
The order of items and sub-items in the schedule need not be followed. Where
practicable and appropriate, the information shall be presented in tabular form.
All amounts shall be stated in figures. Information required by more than one
applicable item need not be repeated. No statement need be made in response
to any item or sub-item which is inapplicable.
(b) Any information required to be included in the proxy statement as to

terms of securities or other subject matter which from a standpoint of practical.
necessity must be determined in the future may be stated in terms of present
knowledge and intention. To the extent practicable, the authority to be con-
ferred concerning each such matter shall be confined within limits reasonably
related to the need for discretionary authority. Subject to the foregoing, in-
formation which is not known to the persons on whose behalf the solicitation
is to be made and which it is not reasonably within the power of such persons
to ascertain or procure may be omitted, if a brief statement of the circum-
stances rendering such information unavailable is made.
(c) There may be omitted from the proxy statement any information con-

tained in any other proxy soliciting material which has been furnished to each
-person solicited in connection with the same meeting or subject matter if a clear
reference is made to the particular document containing such information.
(d) All printed proxy statements shall be set in roman type at least as large

.as 10-point modern type except that to the extent necessary for convenient
presentation financial statements 'and other statistical or tabular matter may
be set in roman type at least as large as eight-point Modern type. All type shall
be leaded at least two points.
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Rule 14a-6. Material Required To Be Filed.
(a) Three preliminary copies of the proxy statement and form of proxy

and any other soliciting material to be furnished to security holders concur-
rently therewith shall be filed with the Commission at least 10 days prior to the
date definitive copies of such material are first sent or given to security hold-
ers, or such shorter period prior to that date as the Commission may authorize
upon a showing of good cause therefor.
(b) Three preliminary copies of any additional soliciting material, relating

to the same meeting or subject matter, furnished to security holders subsequent
to the proxy statement shall be filed with the Commission at least 2 days (exclu-
sive of Saturdays, Sundays or holiday) prior to the date copies of such mate-
rial are first sent or given to security holders, or such shorter period prior to
such date as the Commission may authorize upon a showing of good cause
therefor.
(c) Four definitive copies of the proxy statement, form of proxy and all other

soliciting material, in the form in which such material is furnished to security
holders, shall be filed with, or mailed for filing to, the Commission not later
than the date such material is first sent or given to any security holders. Three
copies of such material shall at the same time be filed with, or mailed for filing
to, each national securities exchange upon which any security of the issuer is
listed and registered.
(d) If the solicitation is to be made in whole or in part by personal solicita-

tion, three copies of all written instructions or other material which discusses
or reviews, or comments upon the merits of, any matter to be acted upon and
which is furnished to the individual making the actual solicitation for their
use directly or indirectly in connection with the solicitation shall be filed with
the Commission by the persons on whose behalf the solicitation is made at least
5 days prior to the date copies of such material are first sent or given to such
individuals, or such shorter period prior to that date as the Commission may
authorize upon a showing of good cause therefor. •
(e) All copies of material filed pursuant to paragraph (a) or (b) shall be

clearly marked "Preliminary Copies" and shall be for the information of the
Commission only, except that such material may be disclosed to any department
or agency of the United States Government and the Commission may make such
inquiries or investigation in regard to the material as may be necessary for an
adequate review thereof by the Commission. All material filed pursuant to para-
graph (a), (b) or (c) shall be accompanied by a statement of the date upon
which copies thereof are intended to be, or have been released to security holders.
All material filed pursuant to paragraph (d) shall be accompanied by a state-
ment of the date upon which copies thereof are intended to be released to the
individuals who will make the actual solicitation.
(f) Copies of replies to inquiries from security holders requesting further in-

formation and copies of communications which do no more than request that
forms of proxy theretofore solicited be signed and returned need not be filed
pursuant to this rule.
(g) Notwithstanding the provisions of paragraphs (a) and (b) of this rule

and of paragraph (e) of Rule 14a-11, copies of soliciting material in the form
of speeches, press releases and radio or television scripts may, but need not, be
filed with the Commission prior to use or publication. Definitive copies, how-
ever, shall be filed with or mailed for filing to the Commission as required by
paragraph (c) not later than the date such material is used or published. The
provisions of paragraphs (a) and (b) of this rule and of paragraph (e) of Rule
14a-11, shall apply, however, to any reprints or reproductions of all or any part
of such material.
(h) Where any proxy statement, form of proxy or other material filed pur-

suant to this rule is amended or revised, two of the copies of such amended or
revised material filed pursuant to this rule (or in the case of investment com-
panies registered under the Investment Company Act of 1940. three of such
copies) shall be marked to indicate clearly and precisely the changes effected
therein. If the amendment or revision alters the text of the material the changes
in such text shall be indicated by means of underscoring or in some other ap-
propriate manner.
Note.—Where preliminary copies of material are filed with the Commission

pursuant to this rule, the printing of definitive copies for distribution to security
holders should be deferred until the comments of the Commission's staff have
been received and considered.
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Rule 14a-7. Mailing Communications for Security Holders.
If the management of the issuer has made or intends to make any solicitation

subject to this regulation, the issuer shall perform such of the following acts as
may be duly requested in writing with respect to the same subject matter or
meeting by any security holder who is entitled to vote on such matter or to
vote at such meeting and who shall defray the reasonable expenses to be in-
curred by the issuer in the performance of the act or acts requested.
(a) The issuer shall mail or otherwise furnish to such security holder the

following information as promptly as practicable after the receipt of such
request:
(1) A statement of the approximate number of holders of record of any

class of securities, any of the holders of which have been or are to be solicited
on behalf of the management, or any group of such holders which the security
holder shall designate.
(2) If the management of the issuer has made or intends to make, through

bankers, brokers or other persons any solicitation of the beneficial owners
of securities of any class, a statement of the approximate number of such bene-
ficial owners, or any group of such owners which the security holder shall
designate.
(3) An estimate of the cost of mailing a specified proxy statement, form of

proxy or other communication to such holders, including insofar as known or
reasonably available, the estimated handling and mailing costs of the bankers,
brokers or other persons specified in (2) above.
(b) (1) Copies of any proxy statement, form of proxy or other communica-

tion furnished by the security holder shall be mailed by the issuer to such of the
holders of record specified in (a) (1) above as the security holder shall desig-
nate. The issuer shall also mail to each banker, broker, or other person speci-
fied in (a) (2) above a sufficient number of copies of such proxy statement, form
of proxy or other communication as will enable the banker, broker, or other
person to furnish a copy thereof to each beneficial owner solicited or to be so-
licited through him.
(2) Any such material which is furnished by the security holder shall be

mailed with reasonable promptness by the issuer after receipt of a tender of the
material to be mailed, of envelopes or other containers therefor and of postage or
payment for postage. The issuer need not, however, mail any such material which
relates to any matter to be acted upon at an annual meeting of security holders
prior to the earlier of (i) a day corresponding to the first date on which manage-
ment proxy soliciting material was released to security holders in connection with
the last annual meeting of security holders, or (ii) the first day on which solicita-
tion is made on behalf of management. With respect to any such material which
relates to any matter to be acted upon by security holders otherwise than at an
annual meeting, such material need not be mailed prior to the first day on which
solicitation is made on behalf of management.
(3) Neither the management nor the issuer shall be responsible for such proxy

statement, form of proxy or other communication:
(c) In lieu of performing the acts specified above, the issuer may, at its option,

furnish promptly to such security holder a reasonably current list of the names
and addresses of such of the holders of record specified in (a) (1) above as the
security holder shall designate, and a list of the names and addresses of such of
the bankers, brokers or other persons specified in (a) (2) above as the security
holder shall designate together with a statement of the approximate number of
beneficial owners solicited or to be solicited through each such banker, broker
or other person and a schedule of the handling and mailing costs of each such
banker, broker or other persons, if such schedule has been supplied to the man-
agement of the issuer. The foregoing information shall be furnished promptly
upon the request of the security holder or at daily or other reasonable intervals
as it becomes available to the management of the issuer.

Rule 14a-8. Proposals of Security Holders.
(a) If any security holder entitled to vote at a meeting of security holders of

the issuer shall submit to the management of the issuer a reasonable time before
the solicitation is made a proposal which is accompanied by notice of his inten-
tion to present the proposal for action at the meeting, the management shall set
forth the proposal in its proxy statement and shall identify the proposal in its
form of proxy and provide means by which security holders can make the sped-
fication provided for by Rule 14a--4 (b). A proposal so submitted with respect
to an annual meeting more than 60 days in advance of a day corresponding to
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the first date on which management proxy soliciting material was released to

security holders in connection with the last annual meeting of security holders

shall prima facie be deemed to have been submitted a reasonable time before the

solicitation. This rule shall not apply, however, to elections to office.
(b) If the management opposes the proposal, it shall also, at the request of

the security holder, include in its proxy statement the name and address of the

security holder and a statement of the security holder in not more than 100 words

in support of the proposal. The statement and request of the security holder shall

be furnished to the management at the same time that the proposal is furnished.

Neither the management nor the issuer shall be responsible for such statement.

(c) Notwithstanding the foregoing, the management may omit a proposal and

any statement in support thereof from its proxy statement and form of proxy

under any of the following circumstances:
(1) If the proposal as submitted is, under the laws of the issuer's domicile,

not a proper subject for action by security holders; or
(2) If it clearly appears that the proposal is submitted by the security

holder primarily for the purpose of enforcing a personal claim or redressing
a personal grievance against the issuer or its management, or primarily for
the purpose of promoting general economic, political, racial, religious, social

or similar causes; or
(3) If the management has at the security holder's request included a pro-

posal in its proxy statement and form of proxy relating to either of the last
two annual meetings of security holders or any special meeting held sub-

sequent to the earlier of such two annual meetings and such security holder
has failed without good cause to present the proposal, in person or by proxy,
for action at the meeting; or
(4) If substantially the same proposal has previously been submitted to

security holders, in the management's proxy statement and form of proxy
relating to any annual or special meeting of security holders held within the
preceding five calendar years, it may be omitted from the management's
proxy material relating to any meeting of security holders held within the
three calendar years after the latest such previous submission, provided
that—

(i) If the proposal was submitted at only one meeting during such
preceeding period, it received less than 3% of the total number of votes
cast in regard thereto; or

(ii) if the proposal was submitted at only two meetings during such
preceding period it received at the time of its second submission less than
6% of the total number of votes east in regard thereto; or

(iii) if the proposal was submitted at three or more meetings during
such preceding period, it received at the time of its latest submission less
than 10% of the total number of votes cast in 'regard thereto.

(5) If the proposal consists of a recommendation or request that the
management take action with respect to a matter relating to the conduct
of the ordinary business operations of the issuer.

(d) Whenever the management asserts that a proposal and any statement in
support thereof may properly be omitted from its proxy statement and form of
proxy, it shall file with the Commission, not later than 20 days prior to the date
the preliminary copies of the proxy statement and form of proxy are filed pur-
suant to Rule 14a-6(a), or such shorter period prior to such date as the Com-
mission may permit, a copy of the proposal and any statement in support thereof
as received from the security holder, together with a statement of the reasons
why the management deems such omission to be proper in the particular case,
and, where such reasons are based on matters of law, a supporting opinion of
counsel. The management shall at the same time, if it has not already done so,
notify the security holder submitting the proposal of its intention to omit the
proposal from its proxy statement and form of proxy and shall forward to him
a copy of the statement of the reasons why the management deems the omission
of the proposal to be proper and a copy of such supporting opinion of counsel.

Rule 14a-9. False or Misleading Statements.
No solicitation subject to this regulation shall be made by means of any proxy

statement, form of proxy, notice of meeting, or other communication, written
or oral, containing any statement which, at the time and in the light of the
circumstances under which it is made, is false or misleading with respect to
any material fact, or which omits to state any material fact necessary in order
to make the statements therein not false or misleading or necessary to correct
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any statement in any earlier communication with respect to the solicitation of
a proxy for the same meeting or subject matter which has become false or
misleading.
Note.—The following are some examples of what, depending upon particular

facts and circumstances, may be misleading within the meaning of this rule:
(a) Predictions as to specific future market values, earnings, or dividends.
(b) Material which directly or indirectly impugns character, integrity or per-

sonal reputation, or directly or indirectly makes charges concerning improper,
illegal or immoral conduct or associations, without factual foundation.
(c) Failure to so identify a proxy statement, form of proxy and other solicit-

ing material as to clearly distinguish it from the soliciting material of any other
person or persons soliciting for the same meeting or subject matter.
(d) Claims made prior to a meeting regarding the results of a solicitation.

Rule 14a-10. Prohibition of Certain Solicitations.
No person making a solicitation which is subject to this regulation shall

solicit—
(a) Any undated or post-dated proxy; or
(b) Any proxy which provides that it shall be deemed to be dated as of

any date subsequent to the date on which it is signed by the security
holder.

Rule 14a-11. Special Provisions Applicable to Election Contests.
(a) Solicitations to which this rule applies.—This rule applies to any solicita-

tion subject to this regulation by any person or group of persons for the pur-
pose of opposing a solicitation subject to this regulation by any other person or
group of persons with respect to the election or removal of directors at any
annual or special meeting of security holders.
(b) Participant or participant in a solicitation.—For purposes of this rule

the terms "participant" and "participant in a solicitation" include the follow-
ing:

(1) the issuer;
(2) any direetor of the issuer, and any nominee for whose election as a

director proxies are solicited;
(3) any committee or group which solicits proxies, any member of such

committee or group, and any person whether or not named as a member
who, acting alone or with one or more other persons, directly or indirectly,
take the initiative in organizing, directing or financing any such committee
or group;
(4) any person who finances or joins with another to finance the solicita-

tion of proxies, except persons who contribute not more than $500 and who
are not otherwise participants ;
(5) any person who lends money or furnishes credit or enters into any

other arrangements, pursuant to any contract or understanding with a
participant, for the purpose of financing or otherwise inducing the purchase,
sale, holding or voting of securities of the issuer by any participant or other
persons, in support of or in opposition to a participant; except that such
terms do not include a bank, broker or dealer who, in the ordinary course of
business, lends money or executes orders for the purchase or sale of securi-
ties and who is not otherwise a participant;

(6) any other person who solicits proxies: Provided, however, That such
terms do not include (i) any person or organization retained or employed by a
participant to solicit security holders, or any person who merely transmits proxy
soliciting material or performs ministerial or clerical duties; (ii) any person
employed by a'participant in the capacity of attorney, accountant, or advertising,
public relations or financial adviser, and whose activities are limited to the
performance of his duties in the course of such employment; (iii) any person
regularly employed as an officer or employee of the issuer or any of its sub-
sidiaries who is not otherwise a participant; or (iv) any officer or director of,
or any person regularly employed by, any other participant, if such officer, direc-
tor, or employee is not otherwise a participant.
(c) Filing of information required by Schedule .14.8.—(1) No solicitation

subject to this rule shall be made by any person other than the management of
an issuer unless at least five business days prior thereto, or such shorter period
as the Commission may authorize upon a showing of good cause therefor, there
has been filed, with the Commission and with each national securities exchange
upon which any security of the issuer is listed and registered, by or on behalf
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of each participant in such solicitation, a statement in duplicate containing the
information specified by Schedule 14B.
(2) Within five business days after a solicitation subject to this rule is made

by the management of an issuer, or such longer period as the Commission may
authorize upon a showing of good cause therefor, there shall be filed, with the
Commission and with each national securities exchange upon which any security
of the issuer is listed and registered, by or on behalf of each participant in such
solicitation, other than the issuer, a statement in duplicate containing the infor-
mation specified by Schedule 14B.
(3) If any solicitation on behalf of management or any other person has been

made, or if proxy material is ready for distribution, prior to a solicitation subject
to this' rule in opposition-, thereto, • a' Statement in duplicate containing' the infor-
mation specified in Schedule 14B shall be filed by or on behalf of each participant
in such prior solicitation, other than the issuer, as soon as reasonably practicable
after the commencement of the solicitation in opposition thereto, with the Com-
mission and with each national securities exchange OD which any security of the
issuer is listed and registered.
(4) If, subsequent to the filing of the statements required by subparagraphs

(1) , (2), and (3) above, additional persons become participants in a solicitation
subject to this rule, there Alan be filed, with the Commission and each appropri-
ate exchange, by or on behalf of each such person a statement in duplicate
containing the information specified by Schedule 14B, within three business days
after such person 'becomes a participant, or such longer period as the Commission
may authorize upon a showing of good cause therefor.
(5) If any material change occurs in the facts reported in any statement filed

by or on behalf of any participant, an appropriate 'amendment to such statement
shall be filed promptly with the Commission and each appropriate exchange.
(6) Each statement and amendment thereto filed pursuant to this paragraph

(c) shall be part of the official public files of the Commission and for purposes of
this regulation shall be deemed a communication subject to the provisions of
Rule 14a-9.
(d) Solicitations prior to furnishing required written proceti statement —Not-

withstanding the provisions of Rule 14a-3(a), a solicitation subject to this rule
may be made prior to furnishing 'security holders a written proxy statement
containing the information specified in Schedule 14A with respect to such solicita-
tion, Provided That—

(1) The statements required by paragraph (c) of this rule are filed by
or on behalf of each participant in such solicitation.
(2) No form of proxy is furnished to security holders prior to the time

the written proxy statement is required by Rule 14a-3(a) is furnished to
security holders: Provided, however, That this subparagraph (2) shall not
apply where a proxy statement then meeting the requirements of Schedule
14A has been furnished to security holders.
(3) At least the information specified in Items 2(a) and 3(a) of the

statement required by paragraph (c) to be filed by each 'participant, or an
appropriate 'summary thereof, is included in each communication sent or
given to security holders in connection with the solicitation.
(4) A written proxy statement containing the information specified in

Schedule 14A with respect to a solicitation is sent or given security holders
at the earliest practicable date.

(e) Solicitations prior to furnishing required written proxy statement—Filing
requirements.—Three copies of any soliciting material proposed to be sent or
given to security holders prior to the furnishing of the written proxy statement
required by Rule 14a-3 (a) shall be filed with the Commission in preliminary
form, at least five business days prior to the date definitive copies of such ma-
with the Commission in preliminary form at least five business days prior to the
Commission may authorize upon a showing of good cause therefor.
(f) Application of this rule to annual report.—Notwithstanding the provisions

of Rule 14a-3 (b) and (c), three copies of any portion of the annual report re-
ferred to in Rule 14a-3 (b) which comments upon or refers to any solicitation
subject to this rule, or to any participant in any such solicitation, other than the
solicitation by the management, shall be filed with the Commission as proxy ma-
terial subject to this regulation. Such portion of the annual report shall be filed
with the Commission in preliminary form at least five business days prior to the
date copies of the report are first sent or given to security holders.
(g) Application of Rule 14a-6.—The provisions of paragraphs (c), (d), (e),

(f) and (g) of Rule I4a-6 shall apply, to the extent pertinent, to soliciting ma-
terial subject to paragraphs (e) and (f) of this Rule 14a-11.
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(h) Use of reprints or reproductions.—In any solicitation subject to this rule,
soliciting material which includes, in whole or part, any reprints or reproduc-
tions of any previously published material shall:

(1) State the name of the author and publication, the date of prior publi-
cation, and identify any person who is quoted without being named in the
previously published material.
(2) Except in the case of a public official document or statement, state

whether or not the consent of the author and publication has been obtained
to the use of the previously published material as proxy soliciting material.
(3) If any participant using the previously published material, or anyone

on his behalf, paid, directly or indirectly, for the preparation or prior
publication of the previously published material, or has made or proposes to
make any payments or give any other consideration in connection with the
publication or republication of such material, state the circumstances.

SCHEDULE 14A—INFORMATION REQUIRED IN PROXY STATEMENT

Note.—Where any item calls for information with respect to any matter to be
acted upon and such matter involves other matters with respect to which in-
formation is called for by other items of this schedule, the information called
for by all applicable items shall be given. For example, if action is to be taken
with respect to any merger, consolidation or acquisition, specified in Item 14
which involves the election of directors, Items 6 and 7 shall also be answered.

Item 1. Revocability of Proxy.
State whether or not the person giving the proxy has the power to revoke it.

If the right of revocation before the proxy is exercised is limited or is subject
to compliance with any formal procedure, briefly describe such limitation or
procedure.

Item 2. Dissenters' Rights of Appraisal.
Outline 'briefly the rights of appraisal or similar rights of dissenters with

respect to any matter to be acted upon and indicate any statutory procedure
required to be followed by dissenting security holders in order to perfect such
rights. Where such rights may be exercised only within a limited time after
the date of the adoption of a proposal, the filing of a charter amendment or
other similar act, state whether the person solicited will be notified of such date.

Item 3. Persons Making the Solicitation.
(a) Solicitations not subject to Rule 1.0-11.—(1) If the solicitation is made

by the management of the issuer, so state. Give the name of any director of the
issuer who has informed the management in writing that he intends to oppose
any action intended to be taken by the management and indicate the action which
he intends to oppose.
(2) If the solicitation is made otherwise than by the management of the

issuer, so state and give the names of the persons by whom and on whose behalf
it is made.
(3) If the solicitation is to be made otherwise than by the use of the mails,

describe the methods to be employed. If the solicitation is to be made by spe-
cially engaged employees or paid solicitors, state (i) the material features of
any contract or arrangement for such solicitation and identify the parties, and
(ii) the cost or anticipated cost thereof.
• (4) State the names of the persons by whom the cost of solicitation has been
or will be borne, directly or indirectly.
(b) Solicitations subject to Rule 14a-11.—(1) State by whom the solicitation

is made and describe the methods employed and to be employed to solicit secu-
rity holders.
(2) If regular employees of the issuer or any other participant in a solicitation

have been or are to be employed to solicit security holders, describe the class or
classes of employees to be so employed, and the manner and nature of their em-
ployment for such purpose.
(3) If specially engaged employees, representatives or other persons have been

or are to be employed to solicit security holders, state (i) the material features
of any contract or arrangement for such solicitation and identify the parties,
(ii) the cost or anticipated cost thereof, and (iii) the approximate number of
such employees or employees of any other person (naming such other person)
who will solicit security holders.



88 CONFLICT OF INTEREST PROBLEMS IN SBIC'S

(4) State the total amount estimated to be spent and the total expenditures to,
date for, in furtherance of, or in connection with the solicitation of security
holders.
(5) State by whom the cost of the solicitation will be borne. If such cost is to

be borne initially by any person other than the issuer, state whether reimburse-
ment will be sought from the issuer, and, if so, whether the question of such reim-
bursement will be submitted to a vote of security holders.
Instruction.—With respect to solicitations subject to Rule 14a-11, costs and expenditures:

within the meaning of this Item 3 shall include fees for attorneys, accountants, public rela-
tions or financial advisers, solicitors, advertising, printing, transportation, litigation and
other costs incidental to the solicitation, except that the issuer may exclude the amounts of
such costs represented by the amount normally expended for a solicitation for an election
of directors in the absence of a contest, and costs represented by salaries and wages of
regular employees and officers, provided a statement to that effect is included in the proxy
statement.

Item 4. Interest of Certain Persons in Matters To Be Acted Upon.
(a) Solicitations not subject to Rule 14a-11.—Describe briefly any substantial

interest, direct or indirect, by security holdings or otherwise, of each of the
following persons in any matter to be acted upon, other, than elections to
office:

• (1) If the solicitation is made on behalf of management, each person who
has been a director or officer of the issuer at any time since the beginning of
the last fiscal year.
(2) If the solicitation is made otherwise than on behalf of management,

each person on whose behalf the solicitation is made. Any person who would
be a participant in a solicitation for purposes of Rule 14a-11 as defined in
paragraph (b), (3), (4), (5) (6) thereof shall be deemed a person on whose
behalf the solicitation is made for purposes of this paragraph (a).
(3) Each nominee for election as a director of the issuer.
(4) Each associate of the foregoing persons.
Instruction.—Except in the case of a solicitation subject to this regulation made in oppo-

sition to another solicitation subject to this regulation, his sub-item (a) shall not apply to
any interest arising from the ownership of securities of the issuer where the security holder
receives no extra or special benefit not shared on a pro rata basis by all other holders of
the same class.

( b) Solicitations subject to Rule 14a-11.—(1)Describe briefly any substantial
interest, direct or indirect, by security holdings or otherwise, of each par-
ticipant as defined in Rule 14a-11 ( b ) (2), (3), (4), (5) and (6), in any matter
to be acted upon at the meeting, and include with respect to each participant
the information, or a fair and adequate summary thereof, required by Items
2 (a),2 (d), 3, 4 ( b ) and 4 (c) of Schedule 14B.
(2) With respect to any person named in answer to Item 6 ( b ), describe

any substantial interest, direct or indirect, by security holdings or otherwise,
that he has in any matter to be acted upon at the meeting, and furnish the in-
formation called for by Item 4 ( b) and (c) of Schedule 14B.

Item 5. Voting Securities and Principal Holders Thereof.
(a) State as to each class of voting securities of the issuer entitled to be

voted at the meeting, the number of shares outstanding and the number of votes-
to which each class is entitled.
( b ) Give the date as of which the record of security holders entitled to vote

at the meeting will be determined. If the right to vote is not limited to security
holders of record on that date, indicate the conditions under which other security
holders may be entitled to vote.
(c) If action is to be taken with respect to the election of directors and if the

persons solicited have cumulative voting rights, make a statement that they have
such rights and state briefly the conditions precedent to the exercise thereof.
(d) If to the knowledge of the persons on whose behalf the solicitation is

made, any person owns of record or beneficially more than 10 percent of the out-
standing voting securities of the issuer, name such person, state the approximate
amount of such securities owned of record but not owned beneficially and the
approximate amount owned beneficially by such person and the percentage of
outstanding voting securities represented by the amount of securities so owned
in each such manner.

Item 6. Nominees and Directors.
(a) If action is to be taken with respect to the election of directors, furnish

the following information, in tabular form to the extent practicable, with re-
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spect to each person nominated for election as a director and each other person
whose term of office as a director will continue after the meeting:
(1) Name each such person, state when his term of office or the term of office

for which he is a nominee will expire, and all other positions and offices with
the issuer presently held by him, and indicate which persons are nominees for
election as directors at that meeting.
(2) State his present principal occupation or employment and give the name

and principal business of any corporation or other organization in which such
employment is carried on. Furnish similar information as to all of his principal
occupations or employments during the last five years, unless he is now a director
and was elected to his present term of office by a vote of security holders at a
meeting for which proxies were solicited under this regulation.
(3) If he is or has previously been a director of the issuer state the period

or periods during which he has served as such.
(4) State, as of the most recent practicable date, the approximate amount of

each class of equity securities of the issuer or any of its parents or subsidiaries,
other than directors' qualifying shares, beneficially owned directly or indirectly
by him. If he is not the beneficial owner of any such securities, make a state-
ment to that effect.
(5) If more than 10% of any class of securities of the issuer or any of its

parents or subsidiaries are beneficially owned by him and his associates, state
the approximate amount of each class of such securities beneficially owned by
such associates, naming each associate whose holdings are substantial.
(b) If any nominee for election as a director is proposed to be elected pursuant

to any arrangement or understanding between the nominee and any other person
or persons, excepting the directors and officers of the issuer acting solely in that
capacity, name such other person or persons and describe briefly such arrangel
ment or understanding.

Item 7. Remuneration and Other Transactions With Management and Others.
Furnish the information called for by this item if action is to he taken with

respect to (i) the election of directors, (ii) any bonus, profit sharing or other
remuneration plan, contract or arrangement in which any director, nominee for
election as a director, or officer of the issuer will participate, (iii) any pension or
retirement plan in which any such person will participate, or (iv) the granting
or extension to any such person of any options, warrants or rights to purchase
any securities, other than warrants or rights issued to securtiy holders, as such,
on a pro-rata basis. However, if the solicitation is made on behalf of persons
other than the management, the information required need be furnished only as
to nominees for election as directors and as to their associates.
(a) Furnish the following information in substantially the tabular form in-

dicated below as to all direct remuneration paid by the issuer and its subsidiaries
during the issuer's last fiscal year to, the following persons for services in all
capacities:
(1) Each director, and each of the three highest paid officers, of the issuer

whose direct aggregate remuneration exceeded $30,000, naming each such
person.
(2) All directors and officers of the issuer as a group, without naming them.

(A)

Mime of individual
or identity of group

(B)

Capacities in which
remuneration was

received

(0)

Aggregate
remuneration

Instructions.-1. This item applies to any person who was a director or officer of the
issuer at any time during the period specified. However, information need not be given
for any portion of the period during which such person was not a director or officer of
the issuer.

2. The information is to be given on an accrual basis if practicable. The tables re-
quired by this paragraph and paragraph (b) may be combined if the issuer so desires.

3. Do not include remuneration paid to a partnership in which any director or officer
was a partner, but see paragraph (f) below.

( b ) Furnish the following information, in substantially the tabular form
indicated, as to all pension or retirement benefits proposed to be paid under
.any existing plan in the event of retirement at normal retirement date, directly
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or indirectly, by the issuer or any of its- subsidiaries to each director or officer
named in answer to paragraph (a) (1) :

(A)

Name of individual or
identity of group

(B)

Amount set aside or
accrued during is-
suer's last fiscal
year

(0)

Estimated an-
nual benefits
upon retire-
ment

Instruction8.-1. The term "plan" in this paragraph and in paragraph (c) includes
all plans, contracts, authorizations or arrangements, whether or not set forth in any
formal document.

2. Column (B) need not be answered with respect to payments computed on an actuarial
basis under any plan which provides for fixed benefits in the event of retirement at a
specified age or after a specified number of years of service.

3. The information called for by Column (C) may be given in a table showing the annual
benefits payable upon 'retirement to persons in specified salary classifications.

4. In the case of any plan (other than those specified in instructioru- 2) where the
amount set aside each year depends upon the amount of earnings of the issuer or its sub-
sidiaries for such year or a prior year, or where it is otherwise impracticable to state the
estimated annual benefits upon retirement, there shall be set forth, in lieu of the informa-
tion called for by Column (C), the aggregate amount set aside or accrued to date, unless
it is impracticable to do so, in which case there shall be stated the method of computing
such benefits.

(c) Describe briefly all remuneration payments (other than payments reported
under paragraph (a) or ( b) of this item) proposed to be made in the future, di-
rectly or indirectly, by the issuer or any of its subsidiaries pursuant to any exist-
ing plan or arrangement to (i) each director or officer named in answer to
Paragraph (a) (1) , naming each such person, and (ii) all directors and officers
of the issuer as a group, without naming them.

lnstruction.—Information need not be included as to payments to be made for, or bene-
fits to be received from, group life or accident insurance, group hospitalization or similar
group payments or benefits. If it is impracticable to state the amount of remuneration
payments proposed to be made, the aggregate amount set aside or accrued to date in
respect of such payments shall be stated, together with an explanation of the basis for
future payments.

(d) Furnish the following information as to all options to purchase securities,
from the issuer or any of its subsidiaries, which were granted to or exercised by
the following persons since the beginning of the issuer's last fiscal year: (i)
each director or officer named in answer to paragraph (a) (1) , naming each such
person; and (ii) all directors and officers of the issuer as a group, without nam-
ing them:
(1) As to options granted, state (i) the title and amount of securities called

for; (ii) the prices, expiration dates and other material 'provisions; the
consideration received for the granting thereof; and (iv) the market value of *1--
securities called for on the granting date.
(2) As to options exercised, state (i) the title and amount of securities pur-

chased; (i4) the purchase price; and (iii) the market value of the securities nur-
chased on the date of purchase.

Instructions.-1. The term "options" as used in this paragraph (d) includes all options,
warrants or rights other than those issued to security holders as such on a pro rata basis

2. The extension of options shall be deemed the granting of options within the mean.
ing of this paragraph.

3. (i) Where the total market value on the granting dates of the securities called for bv
all options granted during the period specified does not exceed $10,000 for any officer or
director named in answer to paragraph (a) (1), or $30,000 for all officers and directort:
as a group, this item need not be answered with respect to options granted to such persol,
or group. (ii) Where the total market value on the dates of purchase of all securities
purchased through the exercise of options during the period specified does not exceed
$10,000 for any such person or $30,000 for such group, this item need not be answered
with respect to options exercised by such person or group.

4. The information for all directors and officers as a group regarding market value of the
securities on the granting date of the options and on the purchase date, may be given in the
form of price ranges for each calendar quarter during which options were granted or
exercised.

(e) State as to each of the following persons who was indebted to the issuer or
its subsidiaries at any time since the beginning of the last fiscal year of the issuer,
( i) the largest aggregate amount of indebtedness outstanding at any time during
such period, (ii) the nature of the indebtedness and of the transaction in which
it was incurred, (iii) the amount thereof outstanding as of the latest practicable
date, and (iv) the rate of interest paid or charged thereon:

(1) Each director or officer of the issuer;
(2) Each nominee for electionas a director ; and,
(3) Each associate of any such director, officer or nominee.
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Instruction8.-1, See instruction 1 to paragraph (a). Include the name of each person
whose indebtedness is described and the nature of the relationship by reason of which the
information is required to be given.

2. This paragraph does not apply to any •person.whose aggregate, indlabtedpeas did not
exceed $10,000 or 1 percent of the issuer's total assets, whichever is less, at any time durink
the period specified. Exclude in the determination of the amount of indebtedness all
amounts due from the particular person Dor purchases subject to usual trade terms, for
ordinary travel and expense advances and for other transactions in the ordinary course
of business.

(f) Describe briefly, and where practicable state the approximate amount of,
any material interest, direct or indirect, of any of the following persons in any
material transactions since the beginning of the issuer's last fiscal year, or in any
material proposed transactions, to which the issuer or any of its subsidiaries was
or is to be a party:

(1) Any director or officer of the issuer
(2) Any nominee for election as a director
(3) Any security holder named in answer to item 5(d) ; or
(4) Any associate of any of the foregoing persons.

Instruction8.-1. See instruction 1 to paragraph (a). Include the name of each person
whose interest in any transaction is described and the nature of the relationship by reason
of which such interest is required to be described. Where it is not practicable to state the
approximate amount of the interest, the approximate amount involved in the transaction
shall be indicated.

2. As to any transaction involving the purchase or sale of assets by or to the issuer or
any subsidiary, otherwise than in the ordinary course of business, state the cost of the
assets to the purchaser and the cost thereof to the seller if acquired by the seller within
two years prior to the transaction.

3. The instruction to item 4 shall apply to this item.
4. No information need be given under this paragraph as to any remuneration or other

transaction reported in response to (a), (b). (c), (d) or (e) of this item.
5. No information need he given under this paragraph as to any transaction or any

interest therein where :
(i) The rates or charges involved in the transaction are fixed by law or determined by

competitive bids;
(ii) The interest of the specified person in the transaction is solely that of a director

of another corporation which is a party to the transaction ;
(iii) The transaction involves services as a bank depositary of funds, transfer agent,

registrar, trustee under a trust indenture, or other similar services;
(iv) The interest of the specified person does not exceed $30,000; or
(v) The transaction does not itvolve remuneration for services, directly or indirectly,

and (A) the interest of the specified persons arises from the ownership individually and
in the aggregate of less than 10% of any class of equity securities of another corporation
which is a party to the transaction, (B) the transaction is in the ordinary course of busi-
ness of the issuer or its subsidiaries, and (C) the amount of such transaction or series
of transactions is less than 10% of the total sales or purchases, as the case may be,
of the issuer and its subsidiaries.

6. Information shall be furnished under this paragraph with respect to transactions
not excluded above which involve remuneration, directly or indirectly, to any of the
specified persons for services in any capacity unless the interest of such persons arises
solely from the ownership individually and in the aggregate of less than 10% of any
class of equity securities of another corporation furnishing the services to the issuer or
Its subsidiaries.

7. This paragraph (f) does not require the disclosure of any interest in any trans-
action unless such interest and transaction are material.

Item 8. Selection of Auditors.
If action is to be taken with respect to the selection or approval of auditors, or

if it is proposed that particular auditors shall be recommended by any commit-
tee to select auditors for whom votes are to be cast, name the auditors and de-
scribe briefly any direct financial interest or any material indirect financial inter-
est in the issuer or any of its parents or subsidiaries, or any connection during the
past 3 years with the issuer or any of its parents or subsidiaries in the capacity of
promoter, underwriter, voting trustee, director, officer or employee.

Item 9. Bonus, Profit Sharing and Other Remuneration Plans.

If action is to be taken with respect to any bonus, profit sharing or other
renumeration plan, furnish the following information:
( a ) Describe briefly the material features of the plan, identify each class

of persons who will participate therein, indicate the approximate number of
persons in each such class and state the basis of such participation.
( b ) State separately the amounts which would have been distributable under

the plan during the last fiscal year of the issuer (1) to directors and officers
and (2) to employees if the plan had been in effect.
( c) State the name and position with the issuer of each person specified in

item 7(b), who will participate in the plan and the amount which each such
person would have received under the plan for the last fiscal year of the issuer
if the plan had been in effect.
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(d) Furnish such information, in addition to that required by this item and
item 7, as may be necessary to describe adequately the provisions already made
pursuant to all bonus, profit sharing or other remuneration or incentive plans
for (i) each director or officer named in ansvver to item 7(d) who will partici-
pate in the plan to be acted upon; (ii) all directors and officers of the issuer as
a group; and (iii) all employees.
(e) If the plan to be acted upon can be amended otherwise than by a vote

of stockholders, to increase the cost thereof to the issuer or to alter the alloca-
tion of the benefits as between the groups specified in (b), state the nature of
the amendments which can be so made.

Instructions.-1. The term "plan" as used in this item means any plan as defined in
instrucion 1 to item 7 (b).

2. If the plan is set forth in a formal plan, contract or arrangement, three copies
thereof shall be filed with the Commission at the time preliminary copies of the proxy
statement and form of proxy are filed pursuant to paragraph,. (a) of Rule 14a-6.

•Item 10. Pension and Retirement Plans.
If action is to be taken with respect to any pension or retirement plan, furnish

the following information:
(a) Describe briefly the material features of the plan, identify each class

of persons who will be entitled to participate therein, indicate the approximate
number of persons in each such class and state the basis of such participation.
(b) State (1) the approximate total amount necessary to fund the plan with

respect to past services, the period over which such amount is to be paid and the
estimated annual payments necessary to pay the total amount over such period,
(2) the estimated annual payment to be made with respect to current services
and (3) the amount of such annual payments to be made for the benefit of (i)
directors and officers and (ii) employees.
(c) State (1) the name and position with the issuer of each person specified

in item 7(a) who will be entitled to participate in the plan, (2) the amount
which would have been paid to set aside by the issuer and its subsidiaries for the
benefit of such person for the last fiscal year of the issuer if the plan had been
in effect, and (3) the amount of the annual benefits estimated to be payable to
such person in the event of retirement at normal retirement date.
(d) Furnish such information, in addition to that required by this item and

item 7, as may be necessary to describe adequately the provisions already made
pursuant to all bonus, profit sharing or other remuneration or incentive plans
for (i) each director or officer named in answer to item 7(a) who will partici-
pate in the plan to be acted upon; (ii) all directors and officers of the issuer
as a group; and (iii) all employees.
(e) If the plan to be acted upon can be amended otherwise than by a vote

of stockholders to increase the cost thereof to the issuer or alter the allocation
of the benefits as between the groups specified in (b) (3), state the nature of
the amendments which can be so made.

Instruction8.-1. The term "plan" as used in this item means any plan as defined in
Instruction 1 to item 7 (b).
2. The information called for by paragraph (b) (3) or (c) (2) need not be given as to

payments made on an actuarial basis pursuant to any group pension plan which provides
for fixed benefits in the event of retirement at a specified age or after a specified number
of years of service

3. If the plan is set forth in a formal plan, contract or other document, three copies
thereof shall be filed with the preliminary copies of the proxy statement and form of
proxy at the time copies thereof are filed with the Commission pursuant to paragraph (a)
of Rule 14a-6.

Item 11. Options, Warrants, or Rights.
If action is to be taken with respect to the granting or extension of any

options, warrants or rights to purchase securities of the issuer or any sub-
sidiary, furnish the following information:
(a) State (i) the title and amount of securities called for or to be called for

by such options, warrants or rights; (ii) the prices, expiration dates and other
material conditions upon which the options, warrants or rights may be exer-
cised; (iii) the consideration received or to be received by the issuer or sub-
sidiary for the granting or extension of the options, warrants or rights; and
(iv) the market value of the securities called for or to be called for by the
options, warrants or rights, as of the latest practicable date.
(b) State separately the amount of options, warrants or rights received or

to be received by the following persons, naming each such person: (i) each
director or officer named in answer to item 7 (a) ; (ii) each nominee for election
as a director of the issuer; (iii) each associate of such directors, officers or
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nominees; and (iv) each other person who received or is to receive 5% or more
of such options, warrants or rights. State also the total amount of such options,
warrants or rights received or to be received by all directors and officers of the
issuer as a group, without naming them.
(e) Furnish such information, in addition to that required by this item and

item 7, as may be necessary to describe adequately the provisions already made
pursuant to all bonus, profit sharing or other remuneration or incentive plans
for (i) each director or officer named in answer to item 7 (a) who will par-
ticipate in the plan to be acted upon; (ii) all directors and officers of the issuer
as a group; and (iii) all employees.

instruction.—Paragraphs (b) and (c) do not apply to warrants or rights to be issued
to security holder as such on a pro rata basis.

Item 12. Authorization or Issuance of Securities Otherwise Than for Exchange.

If action is to be taken with respect to the authorization or issuance of any
securities otherwise than for exchange for outstanding securities of the issuer,
furnish the following information:
(a) 'State the title and amount of securities to be authorized or issued.
(b) Furnish a description of the securities such as would be required to be

furnished in an application on the Appropriate form for their registration on a
national securities exchange. If the securities are additional shares of common
stock of a class outstanding, the description may be omitted except for a state-
ment of the preemptive rights, if any.
(c) Describe briefly the transaction in which the securities are to be issued,

including a statement as to (1) the nature and approximate amount of consid-
eration received or to be received by the issuer, and (2) the approximate amount
devoted to each purpose so far as determinable, for which the net proceeds have
been or are to be used.
(d) If the securities are to be issued otherwise than in a general public offer-

ing for cash, state the reasons for the proposed authorization or issuance, the
general effect thereof upon the rights of existing security holders, and the vote
needed for 'approval.

Item 13. Modification or Exchange of Securities.

If action is to be taken with respect to the modification of any class of secu-
rities of the issuer, or the issuance or authorization for issuance of securities of
the issuer in exchange for outstanding securities of the issuer, furnish the fol-
lowing information:
(a) If outstanding securities are to be modified, state the title and amount

thereof. If securities are to be issued in exchange for outstanding securities,
state the title and amount of securities to be so issued, the title and amount of
outstanding securities to be exchanged therefor and the basis of the exchange.
(b) Describe any material differences between the outstanding securities and

the modified or new securities in respect of any of the matters concerning which
information would be required in the description of the securities in an applica-
tion on the appropriate form for their registration on a national securities
exchange.
(c) State the reasons for the proposed modification or exchange, the general

effect thereof upon the rights of existing security holders, and the vote needed
for approval.
(d) Furnish a brief statement as to arrears in dividends or as to defaults in

principal or interest in respect of the outstanding securities which are to be
modified or exchanged and such other information as may be appropriate in the
particular case to disclose adequately the nature and effect of the proposed
action.
(e) Outline briefly any other material features of the proposed modification

or exchange. If the plan of proposed action is set forth in a written document,
file copies thereof with the Commission in accordance with Rule 14a-6.

Item 14. Mergers, Consolidations, Acquisitions and Similar Matters.

Furnish the following information if action is to be taken with respect to any
plan for (i) the merger or consolidation of the issuer into or with any other
person or of any other person into or with the issuer, (ii) the acquisition by the
issuer or any of its security holders of securities of another issuer, (iii) the
acquisition by the issuer of any other going business or of the assets thereof, (iv)
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the sale or other transfer of all or any substantial part of the assets of the
issuer, or (v) the liquidation or dissolution of the issuer:
(a) Outline briefly the material features of the plan. State the reasons

therefor, the general effect thereof upon the rights of existing security holders,
and the vote needed for its approval. If the plan is set forth in a written
document, file 3 copies thereof with the Commission at the time preliminary
copies of the proxy statement and form of proxy are filed pursuant to Rule
14a-6 ( a ) .
( b ) Furnish the following information as to each person (other than totally-

held subsidiaries of the issuer) which is to be merged into the issuer or into
or with which the issuer is to be merged or consolidated or the business or assets
of which are to be acquired or which is the issuer of securities to be acquired
by the issuer in exchange for all or a substantial part of its assets or to be
acquired by security holders of the issuer.
(1) Describe briefly the business of such person. Information is to be given

regarding pertinent matters such as the nature of the products or services,
methods of production, markets, methods of distribution and the sources and
supply of raw materials.
(2) State the location and describe the general character of the plants and

other important physical properties of such person. The description is to be
given from an economic and business standpoint, as distinguished from a legal
standpoint.
(3) Furnish a brief statement as to dividends in larrears or defaults in

principal or interest in respect of any securities of the issuer or of such
person, and as to the effect of the plan thereon and such other information
as may be appropriate in the particular case to disclose adequately the nature
and effect of the proposed action.
( c) As to each class of securities of the issuer, or of any person specified in

paragraph (b), which is admitted to dealing on a national securities exchange
or with respect to which a market otherwise exists, and which will be materially
affected by the plan, state the high and low sale prices (or„ in the absence
of trading in a particular period, the range of the bid and asked prices) for
each quarterly period within two years. This information may be omitted if
the plan involves merely the liquidation or dissolution of the issuer.
Item 15. Financial Statements.
( a) If action is to be taken with respect to any matter specified in item

12, 13, or 14 above, furnish certified financial statements of the issuer and its
subsidiaries such as would currently be required in an original application for
the registration of securities of the issuer under the Act. All schedules other
than the schedules of supplementary profit and loss information may be omitted.
Instruction.—Such statements shall be prepared and certified in accordance with Regu-

lation S—X.
(b) If action is to be taken with respect to any matter specified in item

14( b), furnish financial statements such as would currently be required in an
original application by any person specified therein for registration of secu-
rities under the Act. Such statements need not be certified and all schedules
other than the schedules of supplementary profit and loss information may
be omitted. However, such statements may be omitted for (i) a totally-held
subsidiary of the issuer which is included in the consolidated statement of
the issuer and its subsidiaries, or (ii) a person which is to succeed to the
issuer or to the issuer and one or more of its totally-held subsidiaries under
such circumstances that Form 8—B would be appropriate for registration of
securities of such person issued in exchange for listed securities of the issuer.
(c) Notwithstanding paragraphs (a) and ( b ) above, any or all of such finan-

cial statements which are not material for the exercise of prudent judgment in
regard to the matter to be acted upon may be omitted if the reasons for such
omission are stated. Such financial statements are deemed material to the exer-
cise of prudent judgment in the usual case involving the authorization or issu-
ance of any material amount of senior securities, but are not deemed material in
cases involving the authorization or issuance of common stock, otherwise than
in exchange.
(d) The proxy statement may incorporate by reference any financial state-

ments contained in an annual report sent to security holders pursuant to Rule
14a-3 with respect to the same meeting as that to which the proxy statement
relates, provided such financial statements substantially meet the requirements of
this item.
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Item 16. Acquisition or Disposition of Property.
If action is to be taken with respect to the acquisition or disposition of any

property, furnish the following information:
(a) Describe briefly the general character and location of the property.
(b) State the nature and amount of consideration to be paid or received by

the issuer or any subsidiary. To the extent practicable, outline briefly the facts
bearing upon the question of the fairness of the consideration.
(c) State the name and address of the transferor or transferee, as the case

may be, and the nature of any material relationship of such person to the issuer
or any affiliate of the issuer.
(d) Outline briefly any other material features of the contract or transaction.

Item 17. Restatement of Accounts.
If action is to be taken with respect to the restatement of any asset, capital,

or surplus account of the issuer, furnish the following information:
(a) State the nature of the restatement and the date as of which it is to be

effective.
( b ) Outline briefly the reasons for the restatement and for the selection of the

particular effective date.
(c) State the name and amount of each account (including any reserve ac-

counts) affected by the restatement and the effect of the restatement thereon.
( d) To the extent practicable, state whether and the extent, if any, to which,

the restatement will, as of the rate thereof, alter the amount available for dis-
tribution to the holders of equity securities.
Item 18. Action With Respect to Reports.

If action is to be taken with respect to any report of the issuer or its directors,
officers or committees or any minutes of meeting of its stockholders, furnish the
following information:
(a) State whether or not such action is to constitute approval or disapproval

of any of the matters referred to in such reports or minutes.
(b) Identify each of such matters which it is intended will be approved or

disapproved, and furnish the information required by the appropriate item or
items of this schedule with respect to each such matter.
Item 19. Matters Not Required To Be Submitted.

If action is to be taken with respect to any matter which is not required to be
submitted to a vote of security holders, state the nature of such matter, the
reasons for submitting it to a vote of security holders and what action is intended
to be taken by the management in the event of a negative vote on the matter
by the security holders.

Item 20. Amendment of Charter, By-Laws or Other Documents.
If action is to be taken with respect to any amendment of the issuer's charter,

by-laws or other documents as to which information is not required above, state
briefly the reasons for and general effect of such amendment and the vote needed
for its approval.

Item 21. Other Proposed Action.
If action is to be taken with respect to any matter not specifically referred

to above describe briefly the substance of each such matter in substantially the
same degree of detail as is required by items 5 to 20, inclusive, above.

SCHEDULE 14B—INFORMATION TO BE INCLUDED IN STATEMENTS
FILED BY- OR ON BEHALF OF A PARTICIPANT (OTHER THAN THE
ISSUER) IN A PROXY SOLICITATION PURSUANT TO RULE 14a-11 (c)

Answer every item. If an item is inapplicable or the answer is in the negative,
so state. The information called for by items 2 (a) and 3 (a) or a fair summary
thereof is required to be included in all preliminary soliciting material by Rule
14a-11 (d).

Item 1. Issuer.
State the name and address of the issuer.

Item 2. Identity and Background.
(a) State the following:
(1) Your name and business address.
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(2) Your present principal occupation or employment and the name, principal
business and address of any corporation or other organization in which such
employment is carried on.
(b) State the following:
(1) Your residence address.
(2) Information as to all material occupations, positions, offices or employ-

ments during the last ten years, giving starting and ending dates of each and
the name, principal business and address of any business corporation or other
business organization in which each such occupation, position, office or employ-
ment was carried on.
(c) State whether or not you are or have been a participant in any other

proxy contest involving this or other issuers within the past ten years. If so,
identify the principals, the subject matter and your relationship to the parties
and the outcome.
(d) State whether or not, during the past ten years, you have been convicted

in a criminal proceeding (excluding traffic violations or similar misdeameanors)
and, if so, give dates, nature of conviction, name and location of court, and
penalty imposed or other disposition of the case. A negative answer to this
sub-item need not be included in the proxy statement or other proxy soliciting
material.

Item 3. Interests in Securities of the Issuer.
(a) 'State the amount of each class of securities of the issuer which you own

beneficially, directly or indirectly.
(b) State the amount of each class of securities of the issuer which you own

of record but not beneficially.
(0) State with respect to the securities specified in (a) and (b) the amounts

acquired within the past two years, the dates of acquisition and the amounts
acquired on each date.
(d) If any part of the purchase price or market value of any of the shares

specified in paragraph (c) is represented by funds borrowed or otherwise ob-
tained for the purpose of acquiring or holding such securities, so state and indi-
cate the amount of the indebtedness as of the latest practicable date. If such
funds were borrowed or obtained otherwise than pursuant to a margin account
or bank loan in the regular course of business of a bank, broker or dealer, briefly
describe the transaction, and state the names of the parties.
(e) State whether or not you are a party to any contracts, arrangements or

understandings with any person with respect to any securities of the issuer,
including but not limited to joint ventures, loan or option arrangements, puts or
calls, guarantees against loss or guarantees of profits, division of losses or profits,
or the giving or withholding of proxies. If so, name the persons with whom such
contracts, arrangements, or understandings exist and give the details thereof.
(1) State the amount of securities of the issuer owned beneficially, directly

or indirectly, by each of your associates and the name and address of each such
associate.
(g) State the amount of each class of securities of any parent or subsidiary

of the issuer which you own beneficially, directly or indirectly.

Item 4. Further Matters.
(a) Describe the time and circumstances under which you became a par-

ticipant in the solicitation and state the nature and extent of your activities or
proposed activities as a participant.
(b) Furnish for yourself and your associates the information required by

item 7 (f) of Schedule 14A.
(o) State whether or not you or any of your associates have any arrangement

or understanding with any person—
(1) with respect to any future employment by the issuer or its affiliates; or
(2) with respect to any future transactions to which the issuer or any

of its affiliates will or may be a party.
If so, describe such arrangement or understanding and state the names of the

parties thereto.
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Item 5. Signature.
The statement shall be dated and signed in the following manner:

I certify that the statements made in this statement are true, complete, and

correct, to the best of my knowledge and belief.

(Date)

(Signature of participant or authorized representative)

Instruction.—If the statement is signed on behalf of a participant by the latter's author-

ized representative, evidence of the representative's authority to sign on behalf of such

participant shall be filed with the statement.

INSPECTION AND PUBLICATION OF INFORMATION FILED UNDER

THE ACT

Rule 24b-1. Documents To Be Kept Public by Exchanges.

Upon action of the Commission granting an exchange's process application for

registration or exemption, the exchange shall make available to public inspec-

tion at its offices during reasonable office hours a copy of the statement and ex-

hibits filed with the Commission (including any amendments thereto) except

those portions thereof to the disclosure of which the exchange shall have filed

objection pursuant to Rule 24b-2 which objection shall not have been overruled

by the Commission pursuant to section 24(b).

Rule 24b-2. Nondisclosure of Information Filed With the Commission and With
an Exchange.

Any person filing any application, report, or document under the Act may

make written objection to the public disclosure of any information contained

therein in accordance with the procedure set forth below:

( a) The person shall omit from the application, report, or document, when it

is filed, the portion thereof which it desires to keep undisclosed (hereinafter

called the confidential portion). In lieu thereof, it shall indicate at the appro-

priate place in the application, report, or document that the confidential portion

has been so omitted and filed separately with the Commission.

(b) The person shall file with the copies of the application, report, or docu-

ment filed with the Commission—
(1) As many copies of the confidential portion, each clearly marked "CON-

FIDENTIAL TREATMENT," as there are copies of the application, report,

or document filed with the Commission and with each exchange. Each copy

shall contain the complete text of the item and, notwithstanding that the

confidential portion does not constitute the whole of he answer, the entire

answer thereto; except that in case the confidential portion is part of a finan-

cial statement or schedule, only the particular financial statement or sched-

ule need be included. All copies of the confidential portion shall be in the

same form as the remainder of the application, report, or document.

(2) An application making objection to the disclosure of the confidential

portion. Such application shall be on a sheet or sheets separate from the

confidential portion, and shall contain: (i) An identification of the portion

of the application, report, or document which has been omitted; (ii) a

statement of the grounds of objection; (iii) either a consent that the Com-

mission shall determine the question of public disclosure upon the basis of

the application and without a hearing, or a request for a hearing on t
he

question-of public disclosure, if that is desired; (iv) the name of each ex-

change with which the application, report, or document is filed.

The copies of the confidential portion and the application filed in accorda
nce

with this paragraph ( b) shall be enclosed in a separate envelope marked "CO
N-

FIDENTIAL TREATMENT" and addressed to The Chairman, Securities and

Exchange Commission, Washington 25, D.C.
(c) Pending the determination by the Commission as to the objection filed in

accordance with paragraph ( b), the confidential portion will be kept undisclos
ed.

(d) If the Commission determines that the objection shall be sustained, a

notation to that effect will be made at the appropriate place in the appli
cation,

report, or document.



98 CONFLICT OF INTEREST PROBLEMS IN SBIC'S

(e) Prior to any determination overruling the objection, if a hearing shall have
been requested in accordance with paragraph (b), at least 10 days' notice of the
time and place of such hearing will be given by registered mail to the person
or his agent for service. Failure of any person making an application pursuant
to paragraph (b) to request a hearing, to appear at such hearing, or to offer
evidence at the hearing in support of his application, shall be deemed a consent
by such person to the submission of his objection for determination by the Com-
mission. In any case in which a hearing has been held, the Commission need
consider only such grounds of objection as shall have been supported by evidence
adduced at the hearing and the failure at the hearing to adduce evidence in
support of any ground of objection may be deemed by the Commission a waiver
thereof.
(f) If after such hearing the Commission determines that the objection shall

be sustained, a notation to that effect will be made at the appropriate place in
the application, report, or document.
(g) If such hearing either (i) shall not have been requested, or (ii) if re-

quested, shall have been held, and the Commission shall have determined that
disclosure of the confidential portion is in the public interest, a finding and
determination to that effect will be entered and notice of the finding and de-
termination will be sent by registered mail to the person or his agent for service.
(h) If such finding and determination are made with respect to the confi-

dential portion of an application, report, or document filed pursuant to section
12 or 13 of the Act, the registration of the securities with respect to which the
application, report, or document was filed may be withdrawn at any time within
fifteen days of the dispatch of notice by registered mail of such finding and
determination. Such withdrawal shall be effected as follows:
(1) The issuer shall file with the Commission a written notification of with-

drawal.
(2) Upon receipt of such notification, the Commission will send confirmed

telegraphic notice thereof to each exchange on which the securities are registered.
(3) t he registration shall continue in effect until, and shall terminate on,

the close of business of the tenth day after the dispatch of such telegraphic
notice to the exchange by the Commission.
(4) All applications, reports, or documents filed in connection with the regis-

tration shall be retained by the Commission and the exchange on which filed, and
shall be plainly marked: "Registration withdrawn as of 
(date of termination of registration)" except that all copies of the confidential
portion will be returned to the issuer.
(i) The confidential portion shall be made available to the public at the time

and according to the conditions specified below:
(1) Upon the lapse of fifteen days after the dispatch of notice by regis-

tered mail of the finding and determination of the Commission described in
paragraph (g), if prior to the lapse of such fifteen days the person shall not
have filed a written statement that he intends in good faith to seek judicial
review of the finding and determination;
(2) Upon the lapse of sixty days after the dispatch of notice by regis-

tered mail of the finding and determination of the Commission, if the state-
ment described in subparagraph (1) immediately above shall have been filed
and if a petition for review shall not have been filed within such sixty
days; or
(3) If such petition for review shall have been filed within such sixty days,

upon final disposition, adverse to the person, of the judicial proceedings.
(j) If the confidential portion is made available to the public, one copy thereof

shall be attached to each copy of the application, report, or document filed with
the Commission and with each exchange.
Rule 24b-3. Information Filed by Issuers and Others Under Sections 12, 13, 14,

and 16.
(a) Except as otherwise provided in this rule and in Rule 17a-6, each exchange

shall keep available to the public, under reasonable regulations as to the manner
of inspection, during reasonable office hours, all information regarding a secu-rity registered on such exchange which is filed with it pursuant to sections 12,13, 14, or 16, or any rules or regulations thereunder. This requirement shallnot apply to any information to the disclosure of which objection has been filed
pursuant to Rule 24b-2, which objection shall not have been overruled by theCommission pursuant to section 24(b). The making of such information avail-
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able pursuant to this rule shall not be deemed a representation by any exchange
as to the accuracy, completeness, or genuineness thereof.
(b) In the case of an application for registration of a security pursuant to

section 12 an exchange may delay making available the information contained
therein until it has certified to the Commission its approval of such security for
listing and registration.

[From Investment Company Act of 1940]

Transactions of Certain Affiliated Persons and Underwriters

SEC. 17. (a) It shall be unlawful for any affiliated person or promoter of or
principal underwriter for a registered investment company (other than a com-
pany of the character described in section 12 (d) (3) (A) and (B) ), or any
affiliated person or such a person, promoter, or principal underwriter, acting as
principal—

(1) knowingly to sell any security or other property to such registered
company or to any company controlled by such registered company, unless
such sale involves solely (A) securities of which the buyer is the issuer,
(B) securities of which the seller is the issuer and which are part of a gen-
eral offering to the holders of a class of its securities, or (C) securities
deposited with the trustee of a unit investment trust or periodic payment
plan by the depositor thereof;
(2) knowingly to purchase from such registered company, or from any

company controlled by such registered company, any security or other prop-
erty (except securities of which the seller is the issuer) ; or
(3) to borrow money or other property from such registered company or

from any company controlled by such registered company (unless the bor-
rower is controlled by the lender) except as permitted in section 21(b).

(b) Notwithstanding subsection (a), any person may file with the Commis-
sion an application for an order exempting a proposed transaction of the appli-
cant from one or more provisions of that subsection. The Commission shall
grant such application and issue such order of exemption if evidence establishes
that—

(1) the terms of the proposed transaction, including the consideration
to be paid or received, are reasonable and fair and do not involve over-
reaching on the part of any person concerned;
(2) the proposed transaction is consistent with the policy of each regis-

tered investment company concerned, as recited in its registration statement
and reports filed under this title; and
(3) the proposed transaction is consistent with the general purposes of

this title.
(c) Notwithstanding subsection (a), a person may, in the ordinary course of

business, sell to or purchase from any company merchandise or may enter into
a lessor-lessee relationship with any person and furnish the services incident
thereto.
(d) It shall be unlawful for any affiliated person of or principal underwriter

for a registered investment company (other than a company of the character de-
scribed in section 12(d) (3) (A) and (B) ), or any affiliated person of such a per-
son or principal underwriter, acting as principal to effect any transaction in
which such registered company, or a company controlled by such registered com-
pany, is a joint or a joint and several participant with such person, principal
underwriter, or affiliated person, in contravention of such rules and regulations
as the Commission may prescribe for the purpose of limiting or preventing par-
ticipation by such registered or controlled company on a basis different from or
less advantageous than that of such other participant. Nothing contained in this
subsection shall be deemed to preclude any affiliated person from acting as man-
ager of any underwriting syndicate or other group in which such registered or
controlled company is a participant and receiving compensation therefor.
(e) It shall be unlawful for any affiliated person of a registered investment

company, or any affiliated person of such person—
(1) acting as agent, to accept from any source any compensation (other

than a regular salary or wages from such registered company) for the pur-
chase or sale of any property to or for such registered company or any con-
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trolled company thereof, except in the course of such person's business as an
underwriter or broker; or
(2) acting as broker, in connection with the sale of securities to or by

such registered company or any controlled company thereof, to receive from
any source a commission, fee, or other remuneration for effecting such trans-
action which exceeds (A) the usual and customary broker's commission if
the sale is effected on a securities exchange, or (B) 2 per centum of the sales
price if the sale is effected in connection with a secondary distribution of
such securities, or (C) 1 per centum of the purchase or sale price of such
securities if the sale is otherwise effected unless the Commission shall, by
rules and regulations or order in the public interest and consistent with the
protection of investors, permit a larger commission.

(f) Every registered management company shall place and maintain its securi-
ties and similar investments in the custody of (1) a bank having the qualifica-
tions prescribed in paragraph (1) of section 26(a) for the trustees of unit
investment trusts; or (2) a company which is a member of a national securities
exchange as defined in the Securities Exchange Act of 1934, subject to such rules
and regulations as the Commission may from time to time prescribe for the pro-
tection of investors; or (3) such registered company, but only in accordance with
such rules and regulations or orders as the Commission may from time to time
prescribe for the protection of investors. Rules, regulations, and orders of the
Commission under this subsection, among other things, may make appropriate
provision with respect to such matters as the earmarking, segregation, and hy-
pothecation of such securities and investments, and may provide for or require
periodic or other inspections by any or all of the following: Independent public
accountants, employees and agents of the Commission, and such other persons
as the Commission may designate. No such member which trades in securities
for its own account may act as custodian except in accordance with rules and
regulations prescribed by the Commission for the protection of investors.
(g) The Commission is authorized to require by rules and regulations or orders

for the protection of investors that any officer and employee of a registered man-
agement investment company who may singly, or jointly with others, have access
to securities or funds of any registered company, either directly or through au-
thority to draw upon such funds or to direct generally the disposition of such
securities, be bonded by a reputable fidelity insurance company against larceny
and embezzlement in such reasonable minimum amounts as the Commission may
prescribe.
(h) After one year from the effective date of this title, neither the charter,

certificate of incorporation, articles of association, indenture of trust, nor the by-
laws of any registered investment company, nor any other instrument pursuant
to which such a company is organized or administered, shall contain any provi-
sion which protects or purports to protect any director or officer of such company
against any liability to the company or to its security holders to which he would
otherwise be subject by reason of willful misfeasance, bad faith, gross negligence
or reckless disregard of the duties involved in the conduct of his office.
In the event that any such instrument does not at the effective date of this

Act comply with the requirements of this subsection (h) and is not amended
to comply therewith prior to the expiration of said one year, such company
may nevertheless continue to be a registered investment company and shall not
be deemed to violate this subsection if prior to said expiration date each such
director or officer shall have filed with the Commission a waiver in writing of
any protective provision of the instrument to the extent that it does not comply
with this subsection, and each such person subsequently elected or appointed
shall before assuming office file a similar waiver.
(i) After one year from the effective date of this title no contract or agreement

under which any person undertakes to act as investment adviser of, or
principal underwriter for, a registered investment company shall contain any
provision which protects or purports to protect such person against any liability
to such company or its security holders to which he would otherwise be subject
by reason of willful misfeasance, bad faith, or gross negligence, in the perform-
ance of his duties, or by reason of his reckless disregard of his obligations and
duties under such contract or agree,ment.
In the event that any such contract or agreement does not at the effective

date of this Act comply with the requirements of this subsection (i) and is not
amended to comply therewith prior to the expiration of said one year, this
subsection shall not be deemed to have been violated if prior to said expiration
date each such investment adviser or prinicpal underwriter shall have filed
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with the Commission a waiver in writing of any protective provision of the
contract or agreement to the extent that it does not comply with this subsection.

Proxies; Voting Trusts; Circular Ownership

SEC. 20. (a) It shall be unlawful for any person, by use of the mails or any
means or instrumentality of interstate commerce or otherwise, to solicit or to
permit the use of his name to solicit any proxy or consent or authorization in re-
spect of any security of which a registered investment company is the issuer in
contravention of such rules and regulations as the Commission may prescribe as
necessary or appropriate in the public interest or for the protection of investors.
(b) It shall be unlawful for any registered investment company or affiliated

person thereof, any issuer of a voting-trust certificate relating to any security of
a registered investment company, or any underwriter of such a certificate, by
use of the mails or any means or instrumentality of interstate commerce, or
otherwise, to offer for sale, sell, or deliver after sale, in connection with a public
offering, any such voting-trust certificate. The prohibitions of this subsection
shall not apply to a class of voting-trust certificates, if any certificate of such
class was made the subject of a public offering by the issuer or by or through(
an underwriter prior to March 15, 1940.
(c) No registered investment company shall purchase any voting security if,

to the knowledge of such registered company, cross-ownership or circular owner-
ship exists, or after such acquisition will exist, between such registered com-
pany and the issuer of such security. Cross-ownership shall be deemed to exist
between two companies when each of such companies beneficially owns more
than 3 per centum, of the outstanding voting securities of the other company.
Circular ownership shall be deemed to exist between two companies if such
companies are included within a group of three or more companies, each of
which—

(1) beneficially owns more than 3 per centum of the outstanding voting
securities of one or more other companies of the group; and
(2) has more than 3 per centum of its own outstanding voting securities

beneficially owned by another company, or by each of two or more other
companies, of the group.

(d) If on the effective date of this title cross-ownership or circular owner-
ship exists between a registered investment company and any other company
or companies, it shall be the duty of such registered company, within five years
after such effective date, to eliminate such cross-ownership or circular owner-
ship. If at any time after the effective date of this title cross-ownership or
circular ownership between a registered investment company and any other
company or companies comes into existence upon the purchase by a registered
investment company of the securities of another company, it shall be the duty
of such registered company, within one year after it first knows of the existence
of such cross-ownership or circular ownership, to eliminate the same.

Loans

SEC. 21. It shall be unlawful for nay registered management company to lend
money or property to any person, directly or indirectly, if—

( a) the investment policies of such registered company, as recited in
its registration staement and reports filed under this title, do not permit
such a loan; or
(b) such person controls or is under common control with such registered

company; except that the provisions of this paragraph shall not apply to
the extension or renewal of any such loan made prior to March 15, 1940,
or to any loan from a registered company to a company which owns all of
the outstanding securities of such registered company, except directors'
qualifying shares.

Registration of Securities Under Securities Act of 1933

SEC. 24. (a) In registering under the Securities Act of 1933 any security of
which it is the issuer, a registered investment company, in lieu of furnishing
a registration statement containing the information and documents specified in
schedule A of said Act, may file a registration statement containing the following
information and documents:

23-693-63--8
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(1) such copies of the registration statement filed by such company
under this title, and of such reports filed by such company pursuant to sec-
tion 30 or such copies of portions of such registration statement and reports,
as the Commission shall designate by rules and regulations; and
(2) such additional information and documents (including a prospectus)

as the Commission shall prescribe by rules and regulations as necessary or
appropriate in the public interest or for the protection of investors. ,

(b) It shall be unlawful for any of the following companies, or for any under-
writer for such a company, in connection with a public offering of any security
of which such company is the issuer, to make use of the mails or any means or
instrumentalities of interstate commerce, to transmit any advertisement, pam-
phlet, circular, form letter, or other sales literature addressed to or intended
for distribution to prospective investors unless three copies of the full text
thereof have been filed with the Commission or are filed with the Commission
within ten days thereafter:

(1) any registered open-end company;
(2) • any registered unit investment trust; or
(3) any registered face-amount certificate company.

(c) In addition to the powers relative to prospectuses granted the Commission
by section 10 of the Securities Act of 1933, the Commission is authorized to
require, by rules and regulations or order, that the information contained in
any prospectus relating to any periodic payment plan certificate or face-amount
certificate registered under the Securities Act of 1933 on or after the effective
date of this title be presented in such form and order of items, and such
prospectus contain such summaries of any portion of such information, as are
necessary or appropriate in the public interest or for the protection of investors.
. (d) The exemption provided by paragraph (8) of section 3(a) of the Securities
Act of 1933 shall not apply to any security of which an investment company is
the issuer. The exemption provided by paragraph (11) of said section 3(a)
shall not apply to any security of which a registered investment company is
the issuer, except a security sold or disposed of by the issuer or bona fide offered
to the public prior to the effective date of this title, and with respect to a
security so sold, disposed of, or offered, shall- not apply to any new offering
thereof on or after the effective date of this title. The exemption provided by
the third clause of section 4(1) of the Securities Act of 1933, as amended, shall
not apply to any transaction in a security issued by a face-amount certificate
company or in a redeemable security issued by an open-end management ,company,
or unit investment trust, if any other security of the same class is currently
being offered or sold by the issuer or by or through an underwriter in a distribu-
tion which is not exempted from section 5 of said Act, except to such extent and.
subject to such terms and conditions as the Commission, having due regard
for the public interest and the protection of investors, may prescribe by rules or
regulations with respect to any class of persons, securities, or transactions.'
(e) (1) A registration statement under the Securities Act of 1933 relating to

a security issued by a face-amount certificate company or a redeemable security
issued by an open-end management company or unit investment trust may be
amended after its effective date so as to increase the securities specified therein
as proposed to be offered. At the time of filing such amendment there shall be
paid to the Commission a fee, calculated in the manner specified in section 6 ( b)
of said Act, with respect to the additional securities therein proposed to be
offered.
(2) The filing of such an amendment to a registration statement under the

Securities Act of 1933 shall not be deemed to have taken place unless it is accom-
panied by a United States postal money order or a certified bank check or cash
for the amount of the fee required under paragraph (1) of this subsection.
(3) For the purposes of section 11 of the Securities Act Of 1933, as amended,

the effective date of the latest amendment filed pursuant to this subsection or
otherwise shall be deemed the effective date of the registration statement with
respect to securities sold after such amendment shall have become effective. For
the purposes of section 13 of the Securities Act of 1933, as amended, no such
security shall be deemed to have been bona fide offered to the public prior to the
effective date of the latest amendment filed pursuant to this subsection. Except
to the extent the Commission otherwise provides by rules or regulations as appro-

1 The last sentence of this subsection was added by Public No. 577, 83d Congress (68
Stat. 689).
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-priate in the public interest or for the protection of investors, no prospectus
relating to a security issued by a face-amount certificate company or a redeem-
able security issued by an open-end management company or unit investment
trust which varies for the purposes of subsection (a) (3) of section 10 of the
Securities Act of 1933 from the latest prospectus filed as a part of the registration
statement shall be deemed to meet the requirements of said section 10 unless
filed as part of an amendment to the registration statement under said Act and
such amendment has become effective!

Periodic and Other Reports; Reports of Affiliated Persons

SEC. 30. ( a) Every registered investment company shall file annually with the
Commission such information, documents, and reports as investment companies
having securities registered on a national securities exchange are required to
file annually pursuant to section 13 (a) of the Securities Exchange Act of 1934
and the rules and regulations issued thereunder.
(b) Every registered investment company shall file with the commission—

(1) such information and documents (other than financial statements) as
the Commission may require, on a semi-annual or quarterly basis, to keep
reasonably current the information and documents contained in the regis-
tration statement of such company filed under this title; and
(2) copies of every periodic or interim report or similar communication

containing financial statements and transmitted to any class of such com-
pany's security holders, such copies to be filed not later than ten days after
such transmission.

Any information or documents contained in a report or other communication to
security holders filed pursuant to paragraph (2) may be incorporated by refer-
ence in any report subsequently or concurrently filed pursuant to paragraph (1).
(c) The Commission shall issue rules and regulations permitting the filing with

the Commission, and with any national securities exchange concerned, of copies
of periodic reports, or of extracts therefrom, filed by any registered investment
company pursuant to subsections (a) and (b), in lieu of any reports and docu-
ments required of such company under section 13 or 15 (d) of the Securities
Exchange Act of 1934.
(d) Every registered investment company shall transmit to its stockholders,

at least semi-annually, reports containing such of the following information
and financial statements or their equivalent, as of a reasonably current date,
as the Commission may prescribe by rules and regulations for the protection
of investors, which reports shall not be misleading in any material respect in
the light of the reports required to be filed pursuant to subsections (a)
and (b) :

(1) a balance sheet accompanied by a statement of the aggregate value
of investments on the date of such balance sheet;
(2) a list showing the amounts and values of securities owned on the

date of such balance sheet;
(3) a statement of income, for the period covered by the report, which

shall be itemized at least with respect to each category of income and
expense representing more than 5 per centum of total income or expense;
(4) a statement of surplus, which shall be itemized at least with respect

to each charge or credit to the surplus account which represents more than
5 per centum of the total charges or credits during the period covered by
the report;
(5) a statement of the aggregate remuneration paid by the company

during the 'period covered by the report (A) to all directors and to all
members of any advisory board for regular compensation; (B) to each
director and to each member of an advisory board for special compen-
sation; (C) to all officers; and (D) to each person of whom any officer
or director of the company is an affiliated person; and
(6) a statement of the aggregate dollar amounts of purchases and sales

of investment securities, other than Government securities, made during
the p'erial• covered by the report:

Provided, That if in the judgment of the Commission any item required under
this subsection is inapplicable or inappropriate to any specified type or types

2 Subsection (e) was added by Public No. 577, 83d Congress (68 Stat. 689).
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of investment company, the Commission may by rules and regulations permit
in lieu thereof the inclusion of such item of a comparable character as it may
deem applicable or appropriate to such type or types of investment company.
(e) Financial statements contained in annual reports required pursuant to

subsections (a) and (d), if required by the rules and regulations of the Com-
mission, shall be accompanied by a certificate of independent public ac-
countants. The certificate of such independent public accountants shall be
based upon an audit not less in scope or procedures followed than that which
independent public accountants would ordinarily make for the purpose of pre-
senting comprehensive and dependable financial statements, and shall contain
such information as the Commission may prescribe, by rules and regulations
in the public interest or for the protection of investors, as to the nature and
scope of the audit and the findings and opinion of the accountants. Each such
report shall state that such independent public accountants have verified securi-
ties owned, either by actual examination, or by receipt of a certificate from the
custodian, as the Commission may prescribe by rules and regulations.
(f) Every person who is directly or indirectly the beneficial owner of more

than 10 per centum of any class of outstanding securities (other than short-term
paper) of which a registered closed-end company is the issuer or who is an
officer, director, member of an advisory board, investment adviser, or affiliated
person of an investment adviser of such a company shall in respect of his
transactions in any securities of such company (other than short-term paper) be
subject to the same duties and liabilities as those imposed by section 16 of the
Securities Exchange Act of 1934 upon certain beneficial owners, directors, and
officers in respect of their transactions in certain equity securities.

Rules Under Section 17

Rule 17a-1. Exemption of Certain Underwriting Transactions Exempted by
Rule 10f-1.

Any transaction exempted pursuant to Rule 10f-1 shall be exempt from the
provisions of Section 17(a) (1) of the Act.

Rule 17a-2. Exemption of Certain Purchase, Sale, or Borrowing Transactions.
Purchase, sale or borrowing transactions occurring in the usual course of

business between affiliated persons of registered investment companies shall be
exempt from Section 17(a) of the Act provided (1) the transactions involve
notes, drafts, time payment contracts, bills of exchange, acceptances or other
property of a commercial character rather than of an investment character; (2)
the buyer or lender is a bank; and (3) the seller or borrower is a bank or is en-
gaged principally in the business of installment financing.

Rule 17a-3. Exemption of Transactions With Fully-Owned Subsidiaries.
(a) The following transactions shall be exempt from Section 17(a) of the

Act:
(1) Transactions solely between a registered investment company and one

or more of its fully-owned subsidiaries or solely between two or more fully-
owned subsidiaries of such company.
(2) Transactions solely between any subsidiary of a registered invest-

ment company and one or more fully-owned subsidiaries of such subsidiary
or solely between two or more fully-owned subsidiaries of such subsidiary.

(b) The term "fully-owned subsidiary" as used in this rule, means a sub-
sidiary (1) all of whose outstanding securities, other than directors' qualifying
shares, are owned by its parent and/or parent's other fully-owned subsidiaries,
and (2) which is not indebted to any person other than its parent and/or the
parent's other fully-owned subsidiaries in an amount which is material in relation
to the particular subsidiary, excepting (i) indebtedness incurred in the ordinary
course of business which is not overdue and which matures within 1 year from
the date of its creation, whether evidenced by securities or not, and (ii) any
other indebtedness to one or more banks or insurance companies.

Rule 17a-4. Exemption of Transactions Pursuant to Certain Contracts.
Transactions pursuant to a contract shall be exempt from Section 17(a) of

the Act if at the time of the making of the contract and for a period of at least
6 months prior thereto no affiliation or other relationship existed which would
operate to make such contract or the subsequent performance thereof subject
to the provisions of said Section 17(a).
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Rule 17a-5. Pro-Rata Distribution Neither "Sale" Nor "Purchase".
When a company makes a pro-rata distribution in cash or in kind among

its common stockholders without giving any election to any stockholder as
to the specific assets which such stockholder shall receive, such distribution
shall not be deemed to involve a sale to or a purchase from such distributing
company as those terms are used in Section 17(a) of the Act.

Rule 17a-6. Exemption of Certain Transactions With Affiliates Front the Pro-
visions of Paragraphs (1) and (3) of Section 17(a) of the Investment Com-
pany Act of 1940.'

(a) The sale of any security or other property to a registered investment
company which is a small business investment company licensed under the
Small Business Investment Act of 1958 by an affiliated small business concern,
and the borrowing of money or other property from such an investment com-
pany by the small business concern, which is prohibited by paragraphs (1)
and (3) of Section 17(a) of the Act solely because of an affiliation created
through the owning, holding, or controlling with power to vote, directly or
indirectly, by the investment company, of voting securities of such concern,
shall be exempt from the provisions of said paragraphs. The exemption pro-
vided by this rule shall not be available if any person having an affiliate,
promoter or principal underwriter relationship with the investment company
also has a direct or indirect financial interest in the small business concern.
In determining compliance with the preceding sentence, a financial interest in
the small business concern shall be disregarded if it represents solely an in-
terest: (i) by a wholly-owned subsidiary of the investment company; (ii) in
fees paid for services as a director of the small business concern; (iii) based
solely upon ownership of securities of the investment company; or (iv) excepted
from the requirements of Rule 17d-1 by paragraph (d) (3) thereof.
( b) The pertinent details of each transaction for which exemption is claimed

pursuant to paragraph (a) of this rule shall be reported in writing by the in-
vestment company to (i) its stockholders in its annual report to stockholders
which report shall cover all such transactions during the preceding 12-months'
period, and (ii) the Commission within 30 days after the end of each semi-
annual accounting period of the investment company which report shall cover all

such transactions during the preceding 6-months' period.

Rule 17d-1. Application Regarding Joint Enterprises or Arrangements and
Certain Profit-Sharing Plans.

(a) No affiliated person of or principal underwriter for any registered invest-
ment company (other than a company of the character described in Section

12(d) (3) (A) and (B) of the Act) and no affiliated person of such a person or

principal underwriter, acting as principal, shall participate in, or effect any

transaction in connection with, any joint enterprise or other joint arrangement

or profit-sharing plan in which any such registered company, or a company con-

trolled by such registered company, is a participant, and which is entered into,

adopted or modified subsequent to the effective date of this rule, unless an appli-

cation regarding such joint enterprise, arrangement or profit-sharing plan has

been filed with the Commission and has been granted by an order entered prior

to the submission of such plan or modification to security holders for approval,

or prior to such adoption or modification if not so submitted, except that the

provisions of this rule shall not preclude any affiliated person from acting as

manager of any underwriting syndicate or other group in which such registered

or controlled company is a participant and receiving compensation therefor.

(b) In passing upon such applications, the Commission will consider whether

the participation of such registered or controlled company in such joint enter-

prise, joint arrangement or profit-sharing plan on the basis proposed is consistent

with the provisions, policies and purposes of the Act and the extent to which

such participation is on a basis different from or less advantageous than that

of other participants.
(c) "Joint enterprise or other joint arrangement or profit-sharing plan"

as used in this rule shall mean any written or oral plan, contract, authorization

or arrangement, or any practice or understanding concerning an enterprise or

undertaking whereby a registered investment company or a controlled company

thereof and any affiliated person of or a principal underwriter for such registered

investment company, or any affiliated person of such a person or principal under-

1 Applicable only to small business investment companies licensed under the Small Busi-
ness Investment Act of 1958.
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writer, have a joint or a joint and several participation, or share in the profits
of such enterprise or undertaking, but shall not include an investment advisory
contract subject to Section 15 of the Act.
(d) Notwithstanding the requirements of paragraph (a) above, no applica-

tion need be filed pursuant to this rule with respect to any of the following:
(1) Any profit-sharing plan provided by any controlled company which is

not an investment company for its officers or employees, provided no affiliated
person of any investment company which is an affiliated person of such con-
trolled company participates therein.
(2) Any plan provided by any registered investment company or any con-

trolled company for its officers or employees if such plan has been qualified
under Section 401 of the Internal Revenue Code of 1954 and all contributions
paid under said plan by the employers qualify as deductible under Section
404 of said Code.
(3) Any loan or advance of credit to, or acquisition of securities or other

property of, a small business concern, or any agreement to do any of the fore-
going, ("Investments") made by a bank and a small business investment
company ( SBIC) licensed under the Small Business Investment Act of 1958,
whether such transactions are contemporaneous or separated in time, where
the bank is an affiliated person of either (i) the SBIC or (ii) an affiliated
person of the SETO ; but reports containing pertinent details as to invest-
ments and transactions relating thereto shall be made at such time, on such
forms and by such persons as the Commission may from time to time
prescribe.'

Rule 17d-2. Form for Report by Small Business Investment Company and
Affiliated Bank.

Form N-17D-1 is hereby prescribed as the form for reports required by para-
graph (d) (3) of Rule 17d-1.

Rule 17e-1. Remuneration Permitted Affiliated Persons of Registered Investment
Companies Acting as Brokers in Over-the-Counter Transactions.

The commission, fee or other remuneration from any source of any person
subject to Section 17 (e) of the Act for acting as broker in connection with any
sale referred to in paragraph (2) (C) thereof may exceed 1 percent of the sale
price of the securities sold if such remuneration does not exceed:

(a) in the case of securities which are listed or admitted to unlisted
trading privileges on one or more national securities exchanges, the lowest
broker's commission which any exchange upon which the securities are
traded fixes as a minimum for effecting such a transaction on such exchange,
or
( b) in the case of securities which are not listed or admitted to unlisted

trading privileges on any national securities exchange, the lowest broker's
commission which is fixed as a minimum for effecting a transaction in listed
securities of a similar type, of an equal number of units and at the same
price on any national securities exchange located in the same city as the
principal office of the broker, or if there is no such exchange located in that
city, then on any national securities exchange located in the nearest city
where a national securities exchange is located; provided that where a
broker represents both purchaser and seller in the same transaction, the
remuneration shall not be greater than the minimum commission prescribed
by the appropriate exchange for either a purchase or a sale.

Rules Under Section 20

Rule 20a-1. Solicitation of Proxies, Consents and Authorizations.

(a) No person shall solicit or permit the use of his name to solicit any
proxy, consent or authorization in respect of any security of which a registered
investment company is the issuer, except upon compliance with Rules 20a-2
and 20a-3 and all rules and regulations adopted pursuant to Section 14(a) of
the Securities Exchange Act of 1934 that would be applicable to such solicitation
if it were made in respect of a security registered on a national securities ex-
change. Unless the solicitation is made in respect of a security registered on a

2 Applicable only to small business investment companies licensed under the Small Busi-
ness Investment Act of 1958.
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national securities exchange, none of the soliciting material need be filed with
such exchange.
( b) If the solicitation is made by or on behalf of the management of the in-

vestment company, then the investment adviser or any prospective investment
adviser and any affiliated person thereof as to whom information is required
in the solicitation shall upon request of the investment company promptly trans-
mit to the investment company all information necessary to enable the manage-
ment of such company to comply with the rules and regulations applicable to
•such solicitation. If the solicitation is made by any person other than the man-
agement of the investment company, on behalf of and with the consent of the
investment adviser or prospective investment adviser, then the investment ad-
viser or prospective investment adviser and any affiliated person thereof as to
whom information is required in the solicitation shall upon request of the per-
son making the solicitation promptly transmit to such person all information
necessary to enable such person to comply with the rules and regulations ap-
plicable to the solicitation.

Rule 20a-2. Information Pertaining to Investment Adviser and Investment
Advisory Contract.

(a) If action is to be taken with respect to the election of directors of the
investment company and the solicitation is made by or on behalf of the manage-
Ment of the investment company or by or on behalf of an investment adviser,
the following information shall also be included in the proxy statement.

In8truction.—Information with respect to a prospective investment adviser shall be
furnished to the extent applicable.

(1) State the name and address of the investment adviser, the date of the
existing investment advisory contract, the date on which it was last submitted
to a vote of security holders of the investment company and the purpose
of such submission. Briefly describe the terms of the contract, including the
rate of compensation of the investment adviser. State the aggregate amount
of the investment adviser's fee and the amount and purpose of any other mate-
rial payments by the investment company to the investment adviser during the
last fiscal year of the investment company. If any person is acting as an in-
vestment adviser of the investment company otherwise than pursuant to a
written contract which has been approved by the security holders of such com-
pany, identify such person and describe the nature of the services and arrange-
ments therefor.
(2) State the name, address and principal occupation of the principal execu-

tive officer and each director or general partner of the investment adviser.
(3) State the names and addresses of all parents of the investment advisers

and show the basis of control of the investment adviser and each parent by its
immediate parent.

Instructions.-1. If any person named is' a corporation, include the percentage of its
voting securities owned by its immediate parent.

2. If any person named is a partnership, the general partners having the three largest
partnership interests (computed by whatever method is appropriate in the particular case)
shall be named.

(4) If the investment adviser is a corporation and if, to the knowledge of the
persons making the solicitation or the persons on whose behalf the solicitation

is made, any person not named in answer to subparagraph (3) owns of record

or beneficially 10 per cent or more of the outstanding voting securities of the

investment adviser, indicate that fact and state the name and address of each

such person.
(5) Name each officer, director or nominee for election as a director of the

investment company who is an officer, employee, director or general partner of

the investment adviser. As to any officer, director or nominee for election as

a director of the investment company who is not a director or general partner

of the investment adviser and who owns any securities of or has any other ma-

terial direct or indirect interest in the investment adviser or any person con-

trolling, controlled by or under common control with the investment adviser,

state the nature of such interest.
(6) Describe any action with respect to the investment advisory contract which

has been taken since the beginning of the last fiscal year by the board of directors

Of the investment company, unless such action was described in the proxy state-

ment for the last annual meeting for the election of directors. Identify any

director of the investment company who, at the time of the action described,

owned any securities of, or had any other material direct or indirect interest
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in, the investment adviser or. any persons controlling, controlled by or under com-
mon control with the investment adviser, and state the nature of such interest.
(7) Name each person employed as a broker by or on behalf of the investment

company in which the investment adviser, any officer, director or general partner,
any person controlling, controlled by or under common control with the invest-
ment adviser, or any officer, director or nominee for election as a director of the
investment company has any material direct or indirect interest. State the
nature of such interest and amount of brokerage fees received by or participated
in by each such broker from business originating with the investment company
during its last fiscal year.
(8) If any officer, director or any nominee for election as a director of the

investment company, any investment adviser, or any person named in response
to subparagraph (2) or (3) purchased or sold any securities of the investment
adviser or any of its parents, subsequent to the beginning of the last fiscal year
of the investment company or is a party to any contract for the purchase or sale
of any such securities, describe the transaction, identify the parties, state the
consideration, the terms of payment and describe any arrangement or under-
standing with respect to the composition of the board of directors of the invest-
ment company or of the investment adviser, or with respect to the selection or
appointment of any person to any office with either such company.

instruction.--Transactions involving securities in an amount not exceeding 1 per cent of
the outstanding securities of any class of the investment adviser or any of its parents may
be omitted.

(9) Unless the investment adviser is a bank, include a balance sheet of the
investment adviser as of the end of its last fiscal year. Such balance sheet shall
be certified by an independent public or certified public accountant. The
Commission for good cause shown may, however, in its discretion permit (i) the
omission of certification of such balance sheet, or (ii) the summarization or
omission of such balance sheet if the investment adviser is primarily engaged
in a business or businesses other than the underwriting or distribution of invest-
ment company securities or the performance of advisory services for registered
investment companies.
(10) If, since the beginning of the investment company's last fiscal year, any

investment advisory contract was terminated for any reason, state the date of
such termination, identify the investment adviser and describe the circum-
stances of such termination.
(11) Identify any officer, director or nominee for election as a director of

the investment company having any material direct or indirect interest in the
principal underwriter or prospective principal underwriter of the securities of
the investment company and state the nature of such interest. Describe the
nature of any material relationship between the investment adviser and such
principal underwriter.
(12) State the names and addresses of all parents of the principal underwriter

or prospective principal underwriter of the securities of the investment company,
showing the basis of control of such underwriter and each parent by its immediate
parent.
Instruction.—The instructions to subparagraph (3) above shall apply to subparagraph(12)

(b) If action is to be taken with respect to an investment advisory contract,
the following information shall be included in the proxy statement:

(1) The information specified in subparagraphs ( 1 ) through (12) of
paragraph (a) shall be included. This information shall be furnished with
respect to the existing investment adviser or any prospective investment
adviser, whichever is appropriate.
(2) Describe (i) the nature of the action to be taken and the reasons

therefore; (ii) the terms of the contract to be acted upon and any material
differences between such contract and the arrangements then or previously
existing; and (iii) if the action is to be taken because of the termination or
prospective termination of a prior or existing contract, the circumstances
giving rise to such termination.
(3) Describe any arrangement or understanding made in connection

with the proposed investment advisory contract with respect to the compo-
sition of the board of directors of the investment company or the investment
adviser or with respect to the selection or appointment of any person to any
office with either such company.
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(4) If the investment adviser acts as such with respect to any other in-
vestment company, identify and state the size of each such other company

and state the rate of the investment adviser's compensation.
(o) The definitions in Rule 8b-2 shall be applicable to the terms used in this

rule.

Rule 20a-3. Information as to Certain Transactions.

(a) This rule shall apply to a solicitation if (i) the information specified in

Item 7 of Schedule 14A of Regulation 14 is required to be furnished for an invest-

ment company, or (ii) action is to be taken with respect to an investment advis-

ory contract.
(b) Describe !briefly, and where practicable, state the approximate amount of

any material interest, direct or indirect, of any officer, director or nominee for
election as a director of the investment company in any material transactions

since the beginning of the investment company's last fiscal year, or in any mate-
rial proposed transactions, to which the investment adviser of the investment
company or any parent or subsidiary of the investment adviser was or is to be

a party.

Instructions.-1. Include the name of each person whose interest in any transaction is
described and the nature of the relationship by reason of which such interest is required to
be described. Where it is not practicable to state the approximate amount of the interest,
the approximate amount involved in the transaction shall be indicated.

2. As to any transaction involving the purchase or sale of assets by or to the investment
adviser, state the cost of the assets to the purchaser and the cost thereof to the seller if
acquired by the seller within 2 years prior to the transaction.

3. If the interest of any person arises from the position of such person as a partner in a.
partnership, the proportionate interest of such person in transactions' to which the partner-
ship is a party need not be set forth but the amount involved in the transaction with the
partnership shall be stated.

4. No information need be given in response to this rule with respect to any interest of
(i) the investment adviser of the investment company, (ii) any affiliated person of such
investment adviser or (iii) of any person whose sole interest is as a security holder of the
investment adviser, in any transaction which is not related to the business or operations of
the investment company and to which neither the investment company nor any of its
parents or subsidiaries is a party.

5. This rule does not require the disclosure of any interest in any transaction unless
such interest and transaction are material.

Rules Under Section 30

Rule 30a-1. Annual Reports.

(a) Every registered investment company shall file an annual report, on the

appropriate form prescribed therefor, not more than 120 days after the close of

each fiscal year ending on or after the date upon which such company files its
registration statement pursuant to Section 8 (b) : in case the registrant finds it

impracticable to file the report within such 120 days, it may file with the Com-

mission an application for an extension of time to a specified date within 6
months after the close of the fiscal year. Such application shall state the

grounds of impracticability and shall contain an agreement to file the reports on

or before such specified date. The application shall be deemed granted unless

the Commission within 10 days after receipt thereof shall enter an order denying

the application as being unreasonable and unnecessary under the circumstances.

( b) Every registered investment company shall be exempt from the provisions

of Section 30(a) insofar as such section requires the filing of an annual report

for any fiscal year ending prior to the date upon which such company files its

registration statement pursuant to Section 8(b).

*

Rule 30b1-1. Form for Quarterly Report of Registered Investment Companies.

The following form is hereby prescribed as the form for quarterly report which

shall be filed by registered investment companies, pursuant to Section 30(b) (1)

of the Act:
Form N-30B-1 for Registered Management Investment Companies.—This form

shall be used by all registered management investment companies except those

which issue periodic payment plan certificates.
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Rule 30b2-1. Filing of Copies of Reports to Stockholders.
Four copies of every periodic or interim report or similar communication con-

taining financial statements and transmitted by or on behalf of ally registered
investment company to any class of such company's security holders shall be
filed with the Commission not later than 10 days after such transmission.
Rule 30d-1. Reports to Stockholders of Management Companies.
(a) At least semi-annually every registered management company shall trans-

mit by mail, postage prepaid, to each stockholder of record, a report containing
all the information and financial statements, or their equivalent, specified in
clauses (1) to (6) inclusive of Section 30( d) of the Act. The first such report
shall be made as of a date not later than the close of the fiscal year or half-year
first occurring on or after Deeember 31, 1940. Each report shall be mailed
within 30 days after the date as of which the report is made; except that if the
reporting company is a non-diversified company having one or more majority-
owned subsidiaries which are not investment companies, the report may be mailed
within 60 days after the date as of which it is made, or within such longer period
of time as the Commission may permit by order upon application.
( b) Reports made as of the close of the reporting company's fiscal year shall

cover the whole fiscal year. Reports made as of any date other than the close
of the fiscal year shall cover a period commencing either (1) with the beginning
of the fiscal year or (2) with a date not later than the day after the close of the
period covered by the last report conforming with the requirements of Section
30(d) of the Act and the rules and regulations thereunder.
(c) The list showing the amounts and values of securities owned on the date

of the balance sheet or its equivalent, required by clause (2) of Section 30(d) of
the Act, shall indicate each issue separately; except that—

(1) securities which, because believed worthless, have been charged off
on the books or written down to a merely nominal carrying amount may
be omitted, provided that all securities charged off or written down since the
effective date of the Act shall be separately listed in the next succeeding
report conforming with the requirements of Section 30(d) and the rules and
regulations thereunder, and also, if such next succeeding report is not an
annual report, in the next succeeding annual report; and
(2) an amount not exceeding 5 percent of the aggregate value of securities

shown on the list may be listed in one amount as "miscellaneous securities,"
if the securities so listed have been held for not more than one year prior
to the date of the balance sheet or its equivalent and have not previously-
been reported by name in any report or statement transmitted to stock-
holders or filed with the Commission or with any national securities
exchange.

(d) In making reports required under Section 30(d) of the Act, an open-end
company may include therein, as the equivalent of the balance sheet required
by clause (1) of said section and the statement of surplus required by clause(4) thereof, the following:

(1) A statement of its assets (showing its investments at "value", as
defined in Section 2(a) (39) (B) of the Act) and its liabilities, and of its
net assets, and the number and par value or stated value of the shares
representing such net assets, all as of the end of the period for which the
report is made.
(2) A statement of changes in net assets for the period for which thereport is made, showing the net assets (on the same basis of value) as ofthe beginning of the period, and the various credits and debits resulting inthe net assets figure shown pursuant to subparagraph (1) of this paragraph.Each charge which represents more than 5 percent of the total chargesduring the period and each credit which represents more than 5 percentof the total credits during the period must appear as a separate item.
(3) A statement with respect to the period for which the report is madeand with respect to the three complete fiscal years next preceding the com-mencement of such period, of the net asset value per share (on the samebasis of value) of the reporting company's securities at the beginning andat the end of each such period, and a statement of the dividends declaredper share during each such period together with the amount per share ofsuch dividends declared out of sources other than net income for each suchperiod, excluding from such net income profits or losses realized on the saleof securities or other properties.
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Senator PROXMIRE. Our last witness this morning is Jim Howard,
who is the president of the National Association of Small Business
Investment Companies. He has been a witness before this committee,
a very fine witness, very often in the past.
We are very happy to have you.

STATEMENT OF JAMES W. HOWARD, PRESIDENT, NATIONAL ASSO-

CIATION OF SMALL BUSINESS INVESTMENT COMPANIES AND

PRESIDENT OF GROWTH CAPITAL, INC., CLEVELAND, OHIO

Mr. HOWARD. Thank you, Mr. Chairman.
Mr. Chairman and members of the subcommittee, I appreciate the

opportunity to appear once again before this subcommittee, even
though I must confess that I regret that the mission is such a negative
one.
I would like to depart from my prepared statement because of the

prior discussions and points raised by previous witnesses. I would
like to elaborate on at least two of the points raised. I am not an
attorney, although I believe that over the last several years, I have
about had to become one in order to operate an SBIC. Essentially,
we are perhaps the most regulated industry in existence, far more
than any other type of financial institution. Although I am not an
attorney, I have been a debater and I recognize the fact that the first
rule of debate is to define your terms. I believe this is pointed out by
a letter I received last week—Senator Young's newsletter. In it he
commented that a constituent had called a Member of Congress asking
for a lady who worked in the office, and the reply that she received to
the telephone call was, "I am sorry, she is not here; she is down on the
floor with the Congressman."

Well, the constituent was very shocked, because, to her, down on
the floor had a completely different connotation than what it has to
people here in Washington.

Essentially, I believe this is part of the problem we have with the
term "self-dealing." When a person discusses self-dealing, he is likely
to be traversing an area where angels fear to tread, for the term
carries within itself an innate animadversion. Thus, the witness who
points out that there are two sides to this question goes into the fray
apparently stripped of his moral armor.

First, I would like to comment my experience with newspapers is
different from Mr. Whitney. There was at least one material mis-
statement in the Wall Street Journal article. That was the state-
ment that SEC had never approved self-dealing transactions. This is
far from true • they have approved hundreds over the years under
the 1940 act, the Investment Company Act of 1940.
I think, also, that the amount of disclosure required there is far

greater and does have a very disastrous effect on the small business
concerns involved. I would like to read from the Federal Reigster,
and, incidentally, SEC cases involving self-dealing are published in
the Federal Register. Summaries are also published in the SEC News-
letter which is distributed widely across the country. Therefore,
the information regarding transactions and applications for approval
under section 17 or any other section of the 1940 act does receive wide
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publicity. This case is dated August 6, 1963, and appears on page
8265, Saturday, August 10, 1963, Federal Register:

Notice is hereby given that Greater Washington Industrial Investments, Inc.
(applicant), 1725 K Street, Northwest, Washington 6, D.C., a District of
Columbia corporation licensed under the Small Business Investment Act of
1958 and a closed-end, non-diversified management investment company has
filed an application under Section 17 (b ) of the Investment Company Act for
an order exempting from the provisions of Sections 17(a) (1) and 17(a) (2)
of the Act, the proposed amendment of the loan agreement between applicant
and S. J. Tesauro & Company, Inc. ("Tesauro"), a Michigan corporation, and
a small business concern as defined by the Small Business Administration for
purposes of the SBI Act. All interested persons are referred to the application
filed with the Commission for a full statement of applicant's representations
which are summarized below.
On August 30, 1961, applicant and Tesauro entered into a loan agreement

under which applicant agreed to purchase at principal amount, an aggregateof two hundred thousand dollars ($200,000) principal amount of 8 percent con-
vertible debentures of Tesauro to be due 5 years from date of issuance, as follows:
(a) One hundred thousand dollars on the signing of the agreement.
(b) One hundred thousand dollars prior to December 31, 1962 in minimum

increments of twenty-five thousand dollars.
Applicant purchased $100,000 principal amount of debentures on August 31,

1961 and $100,000 principal amount on December 1, 1961.
Said agreement and the debentures issued thereunder provide for an option

in the debenture holder to convert all or part of the debentures, at any time
within five years from date of issuance, into Tesauro's Class B (voting) common
stock at the rate of one share for each $5 principal amount of debentures. If
all the debentures are converted, applicant will have a 28 percent equity interest
in Tesauro. Samuel J. Tesauro, President of Tesauro, has given his personal
guarantee for repayment of said debentures. Tesauro is primarily engaged in
the business of data processing, advertising and direct mail service.
On November 26, 1962, applicant agreed to subordinate its Tesauro debenture

holdings to loans to Tesauro by the National Bank of Detroit in the amount of
approximately $20,000. Said Bank, which had been supplying short-term credit
for Tesauro's day to day cash needs, has recently curtailed such credit and is
requiring full repayment of existing loans. As a result of such curtailment
Tesauro has made arrangements for substitute short-term credit with James
Talcott Inc. ("Talcott"), a commercial financing institution, subject to applicant
and Tesauro's entering into an agreement whereby Tesauro's $200,000 debenture
now held by applicant, will be subordinate,d to up to $100,000 of loans advanced
by said Talcott.

Applicant states that it is advised and believes that Tesauro will find it difficultor impossible to survive if it does not obtain immediate short-term credit and
that such credit cannot be obtained unless the proposed agreement is entered
into immediately. Recent operations of Tesauro have been profitable and
applicant represents that there appears to be no other satisfactory way to help
safeguard and enhance the value of applicant's investment.

Applicant also states that to the best of its knowledge, no officer, director,
employee or five percent shareholder of applicant has any interest, direct or
indirect, in Tesauro or in the subject amendments.
The loan agreement between Tesauro and applicant provides that Tesauro

will exercise its best efforts to cause the election to the Board of Directors
of such person as may from time to time be designated by applicant. Applicant
has exercised the right so provided by placing one nominee on the five member
board of directors of Tesauro. In view of this, applicant may be deemed to
hold five percent or more of the outstanding voting securities of Tesauro, and
Tesauro and applicant may be affiliated persons. The amendment to the loan
agreement between such affiliated persons may involve a purchase and sale of
securities by Tesauro subject to the provisions of Sections 17(a) (1) and
17(a) (2) of the Act and the rules thereunder.

Section 17(a) (1) and Section 17(a) (2) of the Act, as here pertinent, prohibit
an affiliated person of a registered investment company from selling to or
purchasing from such registered company securities or property, unless the
Commission upon application pursuant to Section 17 (b ) , grants an exemption
from such provisions upon a finding that the terms of the proposed transaction,
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including the consideration to be paid, are reasonable and fair and do not involve
overreaching on the part of any person concerned, that the proposed transaction
is consistent with the policy of each registered investment company concerned,
as recited in its registration statement and reports filed under the Act, and is
consistent with the general purposes of the Act.

Notice is further given that any interested person may, not later than August
22, 1963, at 5:30 p.m. submit to the Commission in writing a request for a hear-
ing on the matter accompanied by a statement as to the nature of his inter-
est, the reason for such request and the issues of fact or law proposed to be con-
troverted, or he may request that he be notified if the Commission shall order a
hearing thereon. Any such communication should be addressed: Secretary, Se-
curities and Exchange Commission, Washington, D.C., 20549. A copy of such re-
quest shall be served personally or by mail (air mail if the person being served
is located more than 500 miles from the point of mailing) upon applicant at the
address set forth above. Proof of such service (by affidavit or in case of an
attorney-at-law by certificate) shall be filed contemporaneously with the request.
At any time after said date, as provided by Rule 0-5 of the rules and regula-
tions promulgated under the Act, an order disposing of the application herein
may be issued by the Commission upon the basis of the showing contained
in said application, unless an order for hearing upon said application shall
be issued upon request or upon the Commission's own motion.
It is ordered, That the Secretary of the Commission shall give notice of the

filing of this application by mailing a copy of this notice by registered mail to
the applicant and to the Director, Office of Investment, Small Business Ad-
ministration, Washington, D.C.

' 
20416; that notice to all other persons shall

also be given by publication of this Notice in the Federal Register; and that
a general release of this Commission in respect of this Notice be distributed
to the press and mailed to the mailing list for releases.
For the Commission (pursuant to delegated authority).

ORVAL L. DuBois, Secretary.

I cite this case as an illustration of self-dealing under the 1940 act.
It is not self-dealing under SBA's current regulations. The 1940 act
defines transactions with affiliates, and a small business concern auto-
matically becomes an affiliate according to the assumed facts as herein
stated, where the small business concern has the right to elect a di-
rector to the board of that company. They do not have to do so, but
if they have a right to elect a director, or to nominate a director for
election, SEC says they are affiliates.
Therefore self-dealing, under the 1940 act, has much broader impli-

cations and restrictions than it does under SBA's regulations. This
transaction would probably not be subject to SBA approval, but did
require approval of SEC.

- Any material change in a loan agreement of an affiliate requires
an Corder from SEC. For example, in this instance, where there was
a change of subordination from a bank to a finance company, it took
the SBIC about 2 months to get such approval. I understand that
the small business concern was very adversely affected. They have
had a difficult time getting orders because of their precarious financial
position, which has been publicly revealed, as a result of the SBIC's
request for an order. This is not true for their competitors, even
though their competitors may be even worse off. No other financial in-
stitution reveals information of this nature about its loans and
clients.
Now, I am sure that most of you, if you had borrowed money, would

be very reluctant to have the bank reveal the fact that you have x
dollars borrowed from the bank at 6 percent and the bank has had
to extend the loan for 5 years, because you couldn't pay it. Also
that you are delinquent on your interest. The transaction may also
only involve a few changes in your loan. Yet this is what these small
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business concerns are being asked to do. A small businessman his-
torically is the kind of person who creates a business, who goes into
business for himself, has a great deal of independence. He wants to
be independent. He (roes to a SBIC with some reluctance, because
he knows that most SBIC's are going to require an equity interest.
He is very jealous of revealing facts about his company to the public
at large and particularly where competitors can get such information.
So disclosure and the amount of such disclosure is a material fact as
far as the small business applicant is concerned.

Senator PROXMIRE. You say disclosure and amount of such dis-
closure. Supposing the disclosure is confined to what we propose as
one of the alternatives, that is, the affiliation of the borrower and also
the terms of the loan, and not the product and all the rest, that you
indicate here has been so damaging. What is the matter with that
kind of disclosure?
Mr. HOWARD. The basic problem, Mr. Chairman, is that it is rather

like the camel putting his head under the tent; you never know where
he is going to stop.
Senator PROXMIRE. We stop in the law, and just say this is all that

is required.
Mr. HOWARD. I can speak with a great 'deal of experience, sir, that

laws can be changed. We had a law passed in 1958 that purported
to do certain things and under which we were permitted to operate
and make investments up to 20 percent of our capital and surplus.
That is not the case today. There are many other restrictions that
have been made involving material changes in the program. The
ground rules have been drastically altered since most of us were
licensed.

Senator PROXMIRE. An overwhelming majority of SBIC's are not
affected by the limitation and that limitation is probably going to be
eliminated, unfortunately.
Mr. HOWARD. We certainly hope the committee 
Senator PROXMIRE. I am for the Proxmire amendment; I am prob-

ably a minority.
Mr. HOWARD. We were also for the Proxmire bill, sir, and I per-

sonally thought it was an excellent bill. I refer to the bill when the
act was expanded, to permit SBIC's to invest in other securities. The
Proxmire amendment, I always have been against, as you know. How-
ever, conceding an outright prohibition would affect less than 2 per-
cent, and this is distorted somewhat. I go back to the question of how
you define self-dealing transactions. Is any transaction with an
affiliate self-dealing? If you use the definition of self-dealing and
affiliate, as defined by the 1940 act, you get into much broader areas,
and the amount of disclosure to be pertinent would have to be far more
revealing. If you use, for the moment, we will say, that definition of
self-dealing, then, as I see it, you could possibly raise problems where
an SBIC made an investment in a company, and elected a man to the
board, or merely nominated a man for election to the board of directors
of that small business. If the small business then needed additional
funds, again there would be the problem of disclosure and prior ap-
proval, simply by virtue of the fact that a self-dealing transaction
came about because the director of the company was put on by the
SBIC or nominated by the SBIC. It might be a staff member of the
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SBIC or a director of the SBIC. This is very common. The first in-
vestment would not be self-dealing, but the second would by virtue
of the fact the SBIC was trying to exercise good judgment in super-
intending and watching its investment and had placed a director on
the board of the borrower.
• Senator PROXMIRE. The proposed policy of the SBA on self-dealing
is simply a partial disclosure policy.
Mr. HOWARD. Why should additional requirements and restrictions

be imposed on a small business simply because the SBIC was trying
to protect its investment and was acting in the interests of the SBIC's
shareholders by having a director on the board of the small business
borrower?

Senator PROXMIRE. The reason for it, of course, is so that there will
be some public scrutiny and some opportunity to regulate this without
having complete reliance on a Washington office, which can't possibly
provide the kind of regulation which some public knowledge at least,
of the transactions, accurate knowledge, would provide.
Mr. HOWARD. What you are doing then is to require the resignation

of a director.
Senator PROXMIRE. No, no; all you are requiring is people know

what is going on.
Mr. HOWARD. No; the practical effect, Mr. Chairman, would be

that the SBIC would not put a director on the board of the small
business concern and neither-
Senator PROXMIRE. I don't say, and I don't think anybody has said,

that there is any evil about a self-dealing operation, necessarily. I
agree with the Senator from Colorado when he says they are not
necessarily wrong. I would say the overwhelming majority of such
loans are right, good, and necessary and desirable, but what I say is
there is no reason in the world why they shouldn't be known shouldn't
be public. If there is something wrong about it, then I think they are
less likely to be done if it is known that they have to be made public.
Mr. HOWARD. You have to look at the transaction and regulations

involving SBIC's and the overall umbrella of restrictions under which
SBIC's are required to operate. Every time you add more restric-
tions on the operations of the business of lending money by the SBIC
and ,superintending of its investments, you tend to discourage bor-
rowers. Now I have been told that in the Washington area, as a
result of the wide publicity that this transaction has received and
others of a similar nature, that many companies who might other-
wise go to SBIC's are no longer interested in seeking financing from
SBIC's, because of the delay and disclosure required, if they run
into problems. Their attorneys are advising them not to go to SBIC's,
because things that today are confidential information might tomor-
row become public information by virtue of transactions and disclosure
such as I have outlined here.
Senator PROXMIRE. Mr. Howard, these are just strawmen. We are

not asking for confidential information, all we are asking for is the
identity of the person who is getting the loan, his affiliation with
the SBIC, and the terms of the loan disclosed. I don't think we are
going to press for the exact requirements of the Investment Act of
1940 be adopted for all SBIC's. There is no intention to do that.
What we are proposing, I think, most of us are interested in providing
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for very limited disclosure and that is all. Now you can say that
if we require every little SBIC to come in under the Investment Act
of 1940, that it is going to be a serious problem for them, I couldn't
agree with you more and there wouldn't be a chance of getting that
out of subcommittee and I don't think there would be a vote for it.
Mr. HOWARD. I believe, in any definition you use as far as self-dealing

is concerned, that the current regulations, with the modifications sug-
gested thy Mr. Foley, are more than adequate to cover the problem, if
in fact there is a problem. I say again, that with the changes and
the adverse publicity that the industry has received, if further restric-
tions are piled upon the existing restrictions, it will tend to adversely
affect the industry. If the result is there are no SBIC's, then small
business concerns who need financing will have been materially injured.
Senator PROXMIRE. You see the difficulty is that nothing would hurt

this industry more, both with the public and especially with Congress,
than some scandals that have involved self-dealing that discourage
the public and the investing public from getting involved in SBIC's.
You could have the same kind of situation here as we had with the
Reconstruction Finance Corporation if we have this kind of scandal
development. I feel that the best protection and insurance the SBIC's
can have and the Congress can have and the public can have is to have
at least a limited amount of disclosure so that we know what is going
on. As Senator Dominick said earlier, it is pretty much of an insurance
policy. He said that in a different regard, but, if you disclose what
the situation is, you are in a much better position than you are if it
is concealed, an then the scandal develops.
Mr. HOWARD. The basic disclosure policy followed by IRS, I be-

lieve, is a good one, again going back to the particular problem of
small business concerns. The SEC adopted some time back a rule
that would keep the name of the small business concern secret, if
the small business investment company so requested at the time they
filed the initial material on the small business concern. This is an
existing rule and we feel it is a good one. Unfortunately, the SBIC
must start with it being secret right from their first filing, because
as I understand it, if the SBIC requests that the name be kept secret
on subsequent filings, SEC won't do it. However, if the SBIC
initially keeps the name secret, then it can continue to do so.
The rule proposed by Mr. Foley would give all of the facts, perhaps

even more facts than what you are asking, but would keep the name
of the company secret. I believe the name of the company is im-
material it is the facts that are material and speak for themselves.
Senator PROXMIRE. Maybe the facts speak for themselves, but who

is going to go through that? It is not going to be made available
in the area where there is an interest, banking interest, or competitive
interest, or public interest, or employee interest, or a stockholder in-
terest, where somebody is going to say, "Well, now, I want to know
about this maybe there is something wrong." The SBA would make
anonymous information available, but I am sure the SBA isn't going
to tell us they would like to send the information into every single
community so it could be published and printed throughout the coun-
try. It seems to me the efficient way is to have this information made
available in a newspaper and in the community where the transaction
takes place. Otherwise, the so-called disclosure in which the borrower
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is anonymous, nobody knowns who you are talking about, and the
location is not revealed, we don't know where it is, does mean very
much.
Mr. HOWARD. To me the facts of the matter are the most important,

not the name. If a guy murders another man, the fact that a murder
was committed is the important thing, not the fact the guy who was
murdered was John Doe or Helen Roe.
Senator PROXMIRE. You might know a murder is committed, but

until you catch the murderer you are not really able to do anything
about it or protect the public or prevent the murderer from repeating
his crime.
Mr. HOWARD. Justice should be applied equally regardless of the

name involved or the parties involved. That is my point.
To go 

on, 
I trust that the phrase "self-dealing" will not blind Con-

gress to the true issues at stake.
First, let us make our frame of reference explicit. One part of

SBA's regulations says that "self-dealing to the prejudice of SBA
or the licensee's shareholders is prohibited" (107.706 (a) ) . The Na-
tional Association of Small Business Investment Companies is in
complete agreement with that regulation and believes that any SBIC
or any of its officers found in violation of it should be thrown out of
the program and prosecuted.
We, however, would go even further. The code of ethics of

NASBIC, voluntarily subscribed to by a great majority of all licensees,
says that "the constant goal of each SBIC shall be to improve the
welfare of the small business concerns which it serves." Therefore,
to the extent of our ability to do so, we would penalize those SBIC's
which act adversely to the best interests of the small business concern
as well as those over-reaching to the prejudice of SBA or the other
stockholders of the SBIC.
Senator DOMINICK. How would you do that?
Mr. HOWARD. By enforcing the code of ethics we have currently,

dropping the violator from membership in NASBIC, as far as our
industry is concerned. As far as SBA is concerned, they can go
all the way up to revoking the license and asking for receiver of
the SBIC.

Senator PROXMIRE. The question is how do you know it is taking
place until the damage is done and there is no real recourse ?
Mr. HOWARD. We do not operate in a vacuum. SBA periodically

audits all SBIC's. They make a detailed audit on all transactions with
affiliated companies and with small business borrowers. All pertinent
material is available to them.
Senator PROXMIRE. But when these self-dealing loans are made,

they are made-in an atmosphere of one colleague dealing with others,
one close business associate dealing with others, one social friend deal-
ing with others; when these are made they are approved by the SBA
on the basis of correspondence without on-the-spot audit, without any
visit to the community, without any direct inquiry about the situation
except what takes place in the exchange of correspondence.
Mr. HOWARD. This is a pattern 
Senator PROXMIRE. We are not saying that you should go much

farther, but what we are saying is that some local knowledge should
be permitted, so the public can know that this is going on, people
involved in it.

23-693-63 9
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Mr. HOWARD. Again, to put the problem in the proper frame of
reference, we are dealing with a company that is licensed. First, all
officers and directors have to be approved by SBA when the proponent
submits its proposed form of operation in a detailed p,roposal. They
have to put up privately at least $150,000 of their own funds before
they can borrow a nickel of Government money. Secondly 

Senator PROXMIRE. Let me just stop there.
A small SBIC—here it seems to me is the real public interest reason

why we should require some disclosure or some kind of limitation on
this self-dealing, because Government money is involved in these small
SBIC's. Taxpayers' money is involved. These are firms that are
borrowing from the Federal Government. They have that money
involved. These firms that are regulated by and large by the Securi-
ties and Exchange Commission don't have a penny of Government
money.
Mr. HOWARD. Secondly, let me point out 
Senator PROXMIRE. Some of them do, as Senator Dominick tells me.
Mr. HOWARD. In the small SBIC probably the board of directors

will own the majority of the stock, if not all. In many small companies
I believe the board of directors own all of the stock 

Senator PROXMIRE. And the really small SBIC, the Government
puts up $2 for every $1 the local people put up.
Mr. HOWARD. They do under certain restrictions and certain rules.

But initially, the people lending that money are dealing with their
own money.

Senator PROXMIRE. Dealing with $2 of Uncle Sam's and $1 of their
own and make a deal with themselves.

Air. HOWARD. First, there is a restriction on the size of the invest-
ments that can be made by an SBIC. An SBIC can only. invest 20
percent of its capital and surplus, except for large companies like ours
who have the Proxmire amendment to consider, in any, one small
business concern.
A small business concern has a definition itself, and affiliated groups

are considered in the total. A director on a small business concern
could only get one loan of $60,000, if he is a significant shareholder of
the borrower, and if he meets the test and his company that is borrow-
ing is considered to be a separate independent entity. The share
holdings and many other factors determine whether the concern is
a small business. Therefore, he is limited to borrowing $60,000. That
is the maximum he could borrow, and to do so a group of people who
are sitting in judgment on that loan put in $150,000 of their money.
Therefore, I don't see the undue concern for the Government funds
involved.
Before the Government loses a penny the small business investors

in. that small business investment company lose all of their money.
They are on the bottom as far as priority of claim goes.
Now, the next point, to go on: NASBIC's code of ethics takes one

additional step, too. It says that—
unethical conduct shall he deemed to include any evasive device intended to
cloak noncompliance with the act, regulations, or code of ethics.

Therefore, it should be apparent that NASBIC stands fully com-
mitted to the prohibition against self-dealing when it is prejudicial
to the small business, to the SBA, or to the welfare of the stockholders
of the SBIC.
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Senator PROXMIRE. I have great regard for NASBIC, and I think
you have done a fine job but NASBIC doesn't have any regulatory
power or any penal power. It doesn't mean anything if somebody is
kicked out of NASBIC. The biggest SBIC in the country isn't a
member of NASBIC. And so, while that is fine, I think that certainly
we can't allow a voluntary association that doesn't include all of the
SBIC's in it, and which has no real force, and no real ability, to enforce
its own code.
There are some very fine associations in the television industry, Na-

tional Association of Broadcasters, very excellent codes of conduct.
But if the Government relied on them it would mean that many TV
and radio firms outside of the association would be in a position where
they could exploit and take advantage of their positions, as they might
do without FCC regulation.
Mr. HOWARD. We don't profess to represent the biggest and the

smallest, but we do profess to represent the best.
Senator PROXMIRE. You represent some excellent ones. You have

a fine association. I am just saying we can't rely to any significant
extent on a voluntary association code of ethics, as fine as they are,
to protect the public or stockholders or Government money that is
involved.
Mr. HOWARD. I grant that, and my statement does not imply that.
Furthermore, I am saying that in the framework of SBA's regula-

tions SBA recognizes this second area as distinct from the earlier
reference.
Let me state it most simply, since you gentlemen have already re-

ceived the formal language of the SBA regulations:
• An SBIC must get permission from the SBA before it can invest
in a small business when someone in a position to influence the deci-
,. on of the SBIC is also an officer, director, or major stockholder of
the small business concern. 

iNASBIC believes that this regulation s sound. We feel that the
agency was on firm ground when it adopted the precedent set by
other regulatory bodies and demanded the right to rule on such situa-
tions. In an industry where Government loans and other stock-
holders may be involved, it is proper for the regulator to examine
the facts in each case before it grants permission for the loan or the
investment to be made.

It should be obvious from my statement that the SBIC industry,
as represented in NASBIC, takes no exception to the rules promul-
gated by the Small Business Administration to deal with questions
of self-dealing.
Furthermore, so far as we can tell, the SBA has administered these

regulations in an effective and sound manner. I am aware that con-
firmed cynics and prejudiced peeping toms may believe it significant
and unnatural that the sheep and the wolf, the regulated and the regu-
lator, thus lie down together. Nonetheless., I stand by this statement
and praise the Small Business Administration for its oftdemonstrated
willingness to work with the industry in devising an effective instru-
ment for channeling long-term credit and equity capital to thousands
of American small business firms.
As I indicated, the industry has no way to appraise the accuracy of

the newspaper article which brought this matter to the attention of
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the Small Business Subcommittee. Let me say only that I can guaran-
tee that the SBA has many arrows in its quiver and any SBIC which
misinforms or misleads the agency in this or any other matter will
soon learn the truth of my assertion to its vast discomfort.
It is for these reasons that Congress can rest assured that the rules

covering self-dealing and the administration of those rules will protect
the Government, the investor in an SBIC and the small business firm
being financed.
May I be indulged in a few other observations?
First, let us realize that we are speaking of only a very small per-

centage of the total number of SBIC transactions. To generalize
from these exceptions and to tar the entire program with such a broad
brush would be unwise. Certainly the SBA_ must study the handful of
cases cited in the article and examine them to learn if its administra-
tive techniques are imperfect.

Secondly, we must remember that the SBIC program is essentially
a private undertaking. The 1958 act specifically spells out the private
nature of the transaction between the SBIC and the borrower. There-
fore the regulatory agency must be careful that, in its zeal to restrain
wrongdoing, it does not make the SBIC program unworkable. No
amount of legislation or regulation deters the true criminal; none-
theless, severe restrictions can seriously harm the innocent.

Senator PROXMIRE. That is an interesting sentence: "No amount
of legislation or regulation deters the true criminal." You wouldn't
say there shouldn't be any laws against crimes such as theft and mur-
der?
Mr. HOWARD. There are strong movements to remove capital punish-

ment, because the experience of those who have no capital punish-
ment laws 
Senator PROX1VIIRE. We don't have it in Wisconsin, and I am against

it. We have the prompt and very effective punishment taken against
murder. I don't mean to detain you, because we have detained you
too long; but what you are arguing is no legislation deters the true
criminal. Sure it does. You know it does.

Certainly, if a man is a criminal, one of the things he must worry
about is whether he is going to get arrested, prosecuted, and jailed,
or maybe executed in some States. This deters him. Isn't that
correct?
Mr. HOWARD. This is a point that is like a wardroom argument. It

is impossible to prove either position.
I think that basically there are some deterrents to a person of certain

actions. The point that I am making here is that what you are doing
is driving people from coming into SBIC's.
Senator PROXMIRE. No; because the last part of that sentence—

"nonetheless severe restrictions can seriously harm the innocent." I
agree, we are not asking for severe restrictions. All we are asking is
what I say is a very modest, mild, limited disclosure far less than is
required by SEC, far less than is required by others. And in the judg-
ment of these men whose lives are devoted to the SEC, they don't know
of any instance where disclosure of the person who is borrowing, or
his affiliation with the SBIC, and in no instance, in their judgment,
has this had an adverse effect or is it likely to have an adverse effect.
The only instance is if some product information will be revealed.
We are not asking for that. It is not a severe restriction.
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Mr. HOWARD. I would have to disagree strongly with that, Mr.
Chairman. I feel in certain instances particulary with regard to
SBIC applications, that the restrictions under the 1940 act imposed
on public companies, can and have injured the small business concerns.
Senator PROXMIRE. Yes, indeed; that isn't what I am talking about

or what they were talking about. They admitted and said there was a
case where they had not required disclosure of certain information
regarding a mineral, as you recall, but that would have had to be
reported ordinarily under the investment act, if it hadn't been for their
administration. We are not asking for the investment act, we are
asking, as I say, for a very limited application of it.
Mr. HOWARD. Again, you have to start with defining your terms.
With respect to the term "self-dealing"—you could, by improper

definition, include many transactions that today are not subject to—
Senator PROXMIRE. I haven't heard a thing in the testimony or any-

thing in the proposed alternatives here that would change the SBA's
present definition of "self-dealing." We haven't attacked that, we
haven't said that the definition is inadequate or improper or has to
be broadened. We are pretty much accepting that. We are discus-
sing how to handle the self-dealing as now defined and you pre-
sumably on the basis of your testimony here, would say "self-dealing"
as now defined is not oppressive.
Mr. HOWARD. That is right, under SBA's regulations.
Senator PROXMIRE. I don't know of anyone proposing it be

broadened.
Mr. HOWARD. My basic point is I feel the law as such, and the regula-

tions issued under that law, as it exists today, covers the problem suf-
ficiently. I think that there has been no abuse of this, and that the
authority of SBA currently is broad enough to handle any problems
that may arise. They are examining SBIC's. If there was never any
examination of the small business investment companies by SBA,
then it would be a different matter.

Senator PROXMIRE. But the fact is, while there may be no great
scandal—this is a small and growing program; it is brand new, and
we hope it will expand greatly—the fact is, that this is the only agency
in Government which permits on this broad scale, for all transactions,
without limitation, self-dealing, and it has only prevented about 20
percent of those who applied to engage in self-dealing.
That is No. 1, and No. 2, it is the only agency which does not require

some degree of disclosure, and the SEC, the big agency which affects
most American business requires enormous disclosure, very broad
disclosure.
Furthermore, this SBIC program involves a great deal of Govern-

ment money. The taxpayer's money is involved. We have a respon-
sibility as Senators to protect that money.
Mr. HOWARD. I recognize our responsibility, sir, but actually the

facts as you state them are not completely correct. SBA is not the
only agency that does not prohibit self-dealing.
Senator PROXMIRE. Wait a minute. I didn't say that; I said "does

not have prohibitions against broad aspects of self-dealing."
SEC, as I am sure you would agree, prohibits most self-dealing

and it has serious limitations on other kinds of self-dealing, with very
rare exceptions.
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Mr. HOWARD. Only with a very limited number of investment com-
panies. There are actually only a few companies out of thousands of
corporations in this country that are subjected to the requirements of
the Investment Company Act of 1940. And it is only those companies
from whom this disclosure is required, so there arc

Senator PROXMIRE. Anybody who wants to borrow from the public
and has 100 stockholders, which involves the great amount of invest-
ment of the American 
Mr. HOWARD. That is not true, that is not true. An investment com-

pany—again we have to define our terms—the term "investment com-
pany" is a specific definition spelled out in the Investment Company
Act of 1940.
Senator PROXMIRE. Now you are talking about something else.
Mr. HOWARD. No; I am not.
Senator PROXMIRE. What I am talking about is the fact if manufac-

turing firm A in Milwaukee or New Jersey or Pittsburgh or elsewhere
wants to borrow money from the American public, wants to issue
securities and if it wants to sell publicly and if it is going to sell in a
way in which they will have 100 stockholders or so, then it would be
necessary, as I understand it, for them to qualify with the Securities
and Exchange Commission and they will have to meet certain require-
ments. It may not be under the Investment Company Act, it may be
under the SEC Act, Securities Exchange Act, and it may be under
any number of other acts.
Mr. HOWARD. That is completely wrong. The 100 investors or

shareholders applies to the definition of an investment company sub-
ject to the Investment Company Act of 1940. There are many invest-
ment companies that have fewer than 100 shareholders, who are not
subject to the Investment Company Act of 1940, and any company
who borrows from a bank or borrows from other sources on a private
basis does not register its offerings with the Securities and Exchange
Commission.

First, all SBIC transactions are made under an exemption of the
Securities Act of 1933—at least I will say 99 percent—I believe all—
under which on a private placement, a direct private placement, they
do not have to register that transaction with the Securities and Ex-
change Commission. The bulk of all corporate borrowing is made
completely independent of the Securities and Exchange Commission
without their ever knowing anything about it.
Senator PROXMIRE. We are talking about different things.
Mr. HOWARD. No we are not.
Senator PROXMIRE. You are talking about the bulk of corporate

borrowing and, of course, you are right to the extent that it involves
commercial banks. A corporation going to a commercial bank, there
is no reason in the world why they should have the same disclosure
and protective features you have on your borrowing from the public.
But, I say, when a firm, for instance, goes on the New York Stock
Exchange or the American Exchange or the Midwest Stock Exchange
or any other stock exchanges that are operai ing in the country and
raises money from the public where an enormous amount of the funds
invested by the public is involved, then there are certain strict restric-
tions on self-dealing that are involved although no Government money
may be involved.
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Mr. HOWARD. The same restrictions apply to SBIC's. When we
raise our funds from the public through a public offering of securities,
we are subject to the 1933 act and so is any other corporation. Now,
if the small business concern is borrowing its money on what would
constitute a public offering, they are subject to the full requirements
of the 1933 act, too. But the bulk of such borrowings are made on
a private, negotiated basis with institution lenders such as insurance
companies, pension funds, and those are not registered with the Secu-
rities and Exchange Commission.

Basically, again, if a bank could not lend funds or make loans to
the companies represented on their boards by individuals, they would
have a hard time getting directors. In fact, it is very common for a
bank to have the chief executive officer or one of the top officers of its
major customers on its board. This is done to promote its business,
to get deposits, and get loans.
Those transactions are not publicly revealed and so we are dealing

with a very, very minute segment of the overall economy. An inves-
tor, John Doe, who has money to invest and who is looking for some-
thing that is going to put his kids through college or provide a nest
egg for him in the future, has thousands of places to invest his funds.
John looks at the SBIC industry and sees an industry that has had
major changes in its regulation and laws, tremendous amounts of ad-
verse publicity by slanted articles in the Nation's financial press, and
by the use of terms that are very misleading such as the term "self-
dealing." This investor, when he goes out to invest money, is not
going to invest in SBIC's.
Senator PROXMIRE. You see, here you have a combination. In the

first place, you have the Government money involved in all the small
SBIC's—virtually all. In the big SBIC's, you don't have Govern-
ment money. There, by and large, you very, very often have more than
100 stockholders and you are among the firms regulated by the Invest-
ment Company Act. You do have in addition to Government money
involved, stockholders involved, at least to a limited extent, and what
I am saying is with this combination that a limited amount of dis-
closure should not be considered oppressive and it is not a matter of
piling one enormous regulatory problem on top of another.
Mr. HOWARD. At some point, that straw broke the camel's back, and

it is a question of how many straws a camel can carry. My basic point
is that you have to look at the problem in terms of the overall com-
plex of regulations and laws on SBIC's. We have been advised that
the Securities and Exchange Commission is considering a possibility
of a rule that would further exempt certain transactions under section
17 (a) 2 between SBIC's registered under the 1940 act and small busi-
ness concerns.
For example, those restrictions are far more restrictive than what

SBA's regulations are on the term "self-dealing" because "self-dealing"
to SEC has a much greater and different connotation than it does to
SBA.
To finish, again as a corollary to the point above, I caution against

any move to impose an absolute legislative or administrative prohibi-
tion against self-dealing where no prejudice is involved. I can tell
you that this would be a dramatic example of throwing the baby out
with the bath, for not only would it deliver a sharp setback to the pro-
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gram and those who have invested in it, but it would also most definitely
hurt those for whom the program was established—the qualified small
business concerns needing dollars.
I can make that statement without any fear of contradiction. To

buttress the point, let me give you some concrete examples.
The typical small business which calls upon an SBIC, is a closely

held corporation with only one or two or three• stockholders, who are
also its officers, but ordinarily it has a board of directors consisting of
a large number of people. The nonmanagement directors may be
the firm's lawyer, its accountant, a banker, or a leading businessman.
This is all well and good, since it conforms to the best theoretical prin-
ciples of the constitution of a board of directors. But here's the rub:
These same men are likely to be the people an SBIC tries to get to
serve on its board of directors. And when there are common direc-
tors, the technical application of self-dealing takes over.
I am certain that all of you have knowledge of a number of busi,

nesses in your own communities—and hopefully, you also know of
SBIC's which serve your hometowns. From your own experience,
then, you can perceive the damage which would be wrought by such
an outright prohibition. Obviously, these examples are most numerous
in smaller cities and communities.
Furthermore, let me digress here to say that I am aware of no

other financial institution which labors under such a handicap. If a
bank -could not make a loan to any business with which it had common
directors, how many businessmen do you think would serve on bank
boards? Even publicly owned investment companies which are reg-
ulated by the Securities and Exchange Commission under the Invest-
ment Act of 1940 have the right to apply to the SEC for approval of
transactions between "affiliated person"—or what we could call self-
dealing. The SEC, contrary to the implications of the Wall Street
Journal article, has approved hundreds of self-dealing transactions.
One final note: It is possible that this subcommittee may consider

disclosure as a prerequisite for approval of self-dealing transactions.
Although I have not had an opportunity to touch base with all our
members—or even all those who serve on NASBIC's board of gov-
-ernors—I have discussed it with our top officers. We would not op-
pose such a requirement, so long as it did not involve long-drawn-out,
-complicated, and costly proceedings. This subcommittee recently
received testimony that the SEC requires more than 6 months to
dispose of some "affiliated persons" proceedings submitted to it. I
•can tell you that this sort of a time delay is an outright death sentence
to the small business client we are trying to help and it would also be
a fatal blow to the entire program, in my opinion.

Senator PROXMIRE. Or provided you didn't disclose the name of the
firm involved.
Mr. HOWARD. Significant financial information that could be utilized

to adverse interests of the small business concern. I can't repeat
enough, Mr. Chairman, that when you affect a small business concern,
you affect the shareholders of the SBIC who are never going to make
a profit if the companies in which we invest don't become profitable.
It is a matter of simple economics.

Senator PROXIVIIRE. I just can't get it through my head why an
honorable transaction involving SBIC and its directors has any onus
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at all. As long as there is nothing wrong why not reveal it and
reveal it to the limited extent we are asking? That is what I cannot
understand. I am going to try hard to see your viewpoint, but it is
tough to see it because there hasn't been a single concrete example,
there hasn't been even any logical generalization indicating why a
man who is a director of an SBIC and wants to borrow money from
that SBIC, get money from SBIC one way or another for his small
business, why he should be adverse to having that fact recognized un-
der the terms of the loan. What is the matter with it?
Mr. HOWARD. The question is how much information do you reveal?
Senator PROXMIRE. Only the borrower and the terms of the loan.

That is all we say in our alternative. Let me read that to you. Here
is all we require [reads:]

Nature of interest or interests required of giving such notice and the terms
upon which the purchase or loan was made.

We don't require information as to why it was a good loan and that
kind of thing be made public. We require that be made available
to the Administrator as it is now. All we require is the name of the
person borrowing and the terms upon which the purchase or loan
was made. That is all this major alternative is.
Mr. HOWARD. You don't require legislation to do that.
Senator PROXMIRE. Sure SBA can do it but it hasn't done it to date.

Mr. Foley very graciously said he might consider doing it, but if it
is right, why not provide it in the law, especially when nobody, even
the very articulate and extremely well-informed champion of
NASBIC, president of NASBIC, can't give me an argument on why
not?
Mr. HOWARD. Senator, I go back to my opening remarks, the ques-

tion of disclosure and the terms that are put into the law can be
interpreted in many different ways.

Senator PROXMIRE. I have given you what we provide and this is
awfully limited: "Nature of the interest or interests required of giving
such notice and the terms by which the purchase or loan was made.'
That is pretty limited. If you want to amend it further, we would
be very interested in seeing your proposal. The intent at least, as
I have said over and over again this morning and this afternoon,
is that it would be confined to the identification of the person borrowing
the money and his affiliation with the SBIC and the length of the
loan, the amount of the loan, the interest rate involved in the loan,
and so forth. That is it.
Mr. HOWARD. If it were limited to information that could not be

used adversely against the small business concern by its competitors,
by others in the industry or large producers who may not be competing
with that company now but who might on the basis of certain infor-
mation being revealed, we would support it. We are not against the
principle of disclosure, but the amount of disclosure and the require-
ments 

Senator PROXMIRE. Might be very onerous to the small businessman,
No. 1, and far more important, very damaging if he has to reveal
information regarding his product and information regarding research
plans and that kind of thing. There is no intention on my part and
don't think any intention on anybody else's part to require anything

that would injure any small businessman.
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Mr. HOWARD. This is the most important point and again, I think
the procedure proposed to be followed by SBA under Mr. Foley's
testimony would be a sound and workable approach. He is revealing
the facts but not identifying the company.
Senator PROXMIRE. He is not revealing the key fact, who it is and

where it is.
Mr. HOWARD. For example, one of the problems connected with this

question involves timing. The time required becomes very important.
The company that I mentioned earlier and quoted from the Federal
Register, I understand took about 2 months. In that instance, that
could have been fatal. It was not but certainly it had a tremendously
adverse effect.

Senator PROXMIRE. In my judgment, if I were in Mr. Foley's posi-
tion, I would certainly be for that because I think I would be protected.
You have to be very, very careful. Under the SBA proposal, you

know there is not going to be any possibility of having local people
make complaints that put you in a position of investigating further
and checking it. On the other hand our proposed disclosure, I think,
would be very helpful to Mr. Foley and I can't see any reason why
it should take a minute longer. It is a very simple fact The SBA
knows it.
Mr. HOWARD. First, we have the problem of getting information.

In order to make an adequate decision, they have to have adequate
information. This sometimes can take a great deal of time and cer-
tainly, the proceedings 

Senator PROXMIRE. We are not requiring one single bit of additional
information that they don't have now. All we are requiring is that
they disclose a small part of it but no additional information.
Mr. HOWARD. OK however, this subcommittee recently had testi-

mony that the SEC required in one instance more than 6 months to
dispose of some affiliated person's proceedings. This sort of time
delay can be an outright death sentence to the small business client
that SBIC was trying to help. It could be a fatal blow to the entire
program when compounded. Now this probably is not a normal pe-
riod, but I'm not sure if the transaction that Mr. Salik testified about
has been approved yet.
I hope that the Congress will tell SBA to continue scrutinizing

self-dealing transactions under its present regulations, but expedi-
tiously, so long as no question of prejudice to the Government's in-
terest or those of other stockholders is involved.

Incidentally, I would remind this subcommittee that it possesses
broad powers under section 10 of the Small Business Act to examine
and inspect all correspondence, records of inquiries, memorandums re-
ports, books, and records of the SBA—including the Investment Ikvi-
sion. If there is ever any evidence or even any rumors concerning
lack of enforcement of the agency's regulations, Congress has the
power to investigate. Here again, there is a remedy for any potential
ills which seems to me to be preferable to ironbound restrictions
which threaten to kill this significant experiment in helping small
business.

Gentlemen, the task of trying to make a profit by investing in
small businesses is a difficult one. Congress passed the Small Busi-

•



CONFLICT OF INTEREST PROBLEMS IN SBIC'S 127

ness Investment Act of 1958 because it realized that this important
task was not being accomplished by existing financial institutions.
There was complete recognition that an "equity gap" did exist and
SBIC's were authorized to try to fill the void. That mandate we
have been attempting to carry out. The passage of S. 298 will give
a substantial boost to our efforts. On the other hand, the imposition
of further controls, the disqualification of further activities, the
rigidities of further prohibitions will all serve to frustrate the pur-
poses of the act and will indicate to private investors that the SBIC
program cannot become a profitable, viable financial institution.
I would like to close my testimony by quoting from an article writ-

ten by Mr. Jules Backman, research professor of economics at New
York University on "Economic Forecasts: and Sound Growth," as
published in the August issue of the Nation's Business. There is a
comment that he has regarding the role of Government that could
have been written exactly for our program. It is on page 76.
What Government can do. The Government's main role should be to create

the climate which induces the exercise of initiative and risk taking. Such a
climate is indispensable because the rate of economic growth reflects myriad
private decisions. What are the ingredients for such a climate? We must
have confidence that the Government will not interfere excessively and arbitrarily
with the economic process and that the rules of the game will not be changed.
We must be rewarded for success and thus induced to take the risks which
are so widespread in our profit and loss economy.

I think that is a very apt summary of the feeling of NASBIC as
to the Government's role with regard to the SBIC programs.

Senator PROXMIRE. That is a fine statement. I subscribe to every-
thing, but I don't think even Mr. Backman would say, if you really
asked him, that he doesn't think the rules of the game should ever be
changed. After all, we live in a progressive democracy in which we
believe that, we can learn and improve and gain from experience, and so
forth, and on the basis of that experience, change.
The SEC has just had a recommendation that I think may very well

eventually result in substantial changes on the basis of very thorough
and competent investigation. I think that there may be changes in
many areas, and I think you would agree we have to have changes
in the rules of the game.
I would agree those changes should be limited, should be modest,

and should be only as much as is required and that, I think, is all we
want to do with this kind of legislation.
Mr. HOWARD. A process of evolution rather than revolution.
Senator PROXMIRE. Thank you very much for a fine statement. I

apologize for keeping you so long but I think you were very stimu-
lating.
Mr. HOWA-RD. I sincerely hope that the committee will be in a posi-

tion now to act on S. 298. As you know, we have three bills pending
in the Senate.

Senator PROXMIRE. Yes, indeed.
Mr. HOWARD. All of them, we feel in their entirety, are important to

the program.
Thank you very much for the opportunity.



128 CONFLICT OF INTEREST PROBLEMS IN SBIC'S

(Mr. Howard later supplied the following information for the
record:)

NATIONAL ASSOCIATION OF
SMALL BUSINESS INVESTMENT COMPANIES,

Washington, D.C., September 12, 1963.
Hon. WILLIAM PROXMIRE,
Chairman, Small Business Subcommittee, Committee on Banking and Currency,

U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: The National Association of Small Business Investment

Companies is grateful to you for giving it this opportunity to comment upon the
language of a proposed amendment to the Small Business Investment Act of
1958 covering the subject of self-dealing. Incidentally, as you know, I had not
had an opportunity to see the amendment before I testified.
A literal reading of subsection (a) of the proposed amendment would make

it appear that a licensee would be obliged to obtain prior Small Business Ad-
ministration approval even where it was merely making an additional loan to or
investment in a small business concern where the only affiliation arose out of a
prior loan to or investment in the small business concern, or service by a principal
of the licensee as a director of the small business concern, a common occurrence.
For example, where a licensee all of whose stock was held by one individual and

which licensee had a 10 percent equity interest in the small business concern, the
owner of the stock of the licensee might then be regarded as owning indirectly
the stock of the small business concern acquired by the licensee. We assume
that this result is not intended and thus would suggest the addition of language
along the lines of rule 17a-6 promulgated by the Securities and Exchange Com-
mission to exempt from certain provisions of section 17 ( a) of the Investment
Company Act of 1940 those transactions where licensees are merely supplying
additional funds to a portfolio company, or where one of its principals serves
as a director of the borrowing concern.
The foregoing might be accomplished by relettering subsection (b) as sub-

section (c) and by inserting a new subsection (b) to read as follows:
"(b) This section shall not apply where the affiliations enumerated in sub-

section (a) hereof arise solely because of an affiliation created through (i) the
owning, holding, or controlling with power to vote, directly or indirectly, by
the licensee of the voting securities of such small business concern, (ii) the
right of the licensee to nominate a director of such small business concern."

Subsection (b) of your draft appears to be unobjectionable, but subsection
(c) raises several questions:

1. Is the borrower to be identified? The language asks only for the terms
of the transaction and the nature of the affiliation.

2. What is the meaning of the phrase "the terms upon which the purchase
or loan is to be made"? I would assume that this would require only the amount
of the financing, the interest rate, the maturity, and the form of financing instru-
ment utilized (note, convertible debenture, debenture with warrants, common
stock, etc.). This should be carefully worded, since a loan agreement may run
to 20 or 30 pages and it would be tragic if a Small Business Administration
official interpreting the law were to rule that the entire agreement is encompassed
in "terms of the loan."

3. In large cities, the cost of a legal notice is fairly substantial and might
add appreciably to the cost of making a small loan or investment. Obviously,
it would be unfortunate to establish this further factor against smaller loans
or investments.

4. A more fundamental objection to this publication in the local press should
also be made. I cannot see in what way the insertion of such a legal notice
would serve to protect any of the various interests which might be involved.
Could minority stockholders of either the borrower or the licensee be expected
to read the legal notices daily? I very much doubt it. Furthermore, since the
licensee would be required to publish the transaction only in a newspaper of
general circulation "in the locality in which it has its principal place of business,"
such publication would not normally reach persons interested in the borrowing
small business concern where it was located in some other city. But to require
publication in newspapers of general circulation both in the licensee's head-
quarters city and in the hometown of the borrowing small business concern would
only compound the expense problem.
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5. Publication in the Federal Register of the bare essentials of the transaction
appears reasonable—if the Congress decides that disclosure of the names of the
borrowers is imperative. SEC follows the procedure of publishing notices relat-
ing to affiliated transactions in the Federal Register but does not require addi-
tional publication in newspapers of general circulation. It seems to us that the
SEC procedures relating to publication should suffice for licensees.
After weighing all the proposals, I favor the plan put forth by the Small

Business Administration. Over the years, this same sort of procedure has been
utilized with great success by the Internal Revenue Service. The Small Business
Administration plan alone will guarantee that Congress and the industry will be
able to judge the criteria on which the Small Business Administration makes its
decisions on self-dealing transactions. If names are withheld, the Small Busi-
ness Administration will be able to set out its reasoning in detail without hurting
the small business involved.
We thank you for this opportunity to amplify our testimony given to your

subcommittee last week.
Sincerely yours,

JAMES W. HOWARD, President.

(The following three alternative proposed amendments were fur-
nished by the subcommittee staff at the direction of the subcommittee
to SBA and SEC for their consideration in preparing their testimony
for these hearings:)

I. CONFLICT OF INTEREST

SEC. —. No licensee shall purchase equity securities of, or make any loan to,
any small business concern, if—

(1) an officer or director of such licensee, or a close relative of such
officer or director, is an officer or director, or owns or controls (directly or
indirectly) 10 percent or more of the stock, of such concern;
(2) any person, owning or controlling (directly or indirectly) 10 per-

cent or more of the stock of such licensee, also owns or controls (directly
or indirectly), or is a close relative of any person who owns or controls
( directly or indirectly), 10 percent or more of the stock of such concern; or
(3) any person who is an officer or director of such concern or who owns

or controls (directly or indirectly) 10 percent or more of the stock of such
concern, within six months prior to the making of any such purchase or loan,
served as an officer or director, or owned or controlled (directly or in-
directly) 10 percent or more of the stock, of such licensee.

II. CONFLICT OF INTEREST

SEC.—. (a) Without the prior approval of the Administration, no licensee
shall purchase equity securities of, or make any loan to, any small business
concern, if—

(I) an officer or director of such licensee, or a close relative of such
officer or director, is an officer or director, or owns or controls (directly or
indirectly) 10 percent or more of the stock, of such concern;
(2) any person, owning or controlling (directly or indirectly) 10 percent

or more of the stock- of such licensee, also owns or controls (directly or
indirectly), or is a close relative of any person who owns or controls
(directly or indirectly), 10 percent or moe of the stock of such concern; or
(3) any person who is an officer or director of such concern or who

owns or controls (directly or indirectly) 10 percent or more of the stock of
such concern, within six months prior to the making of any such purchase
or loan, served as an officer or director, or owned or controlled (directly
or indirectly) 10 percent or more of the stock, of such licensee.

(b) No purchase or loan by a licensee requiring approval under this section
shall be approved by the Administration, unless it finds that (1) a majority of
the board of directors of such licensee have no interest (directly or indirectly)
in the small business concern affected by such purchase or loan, except as may
be incidental to and consistent with the conscientious performance of their
duties as members of the board of directors of such licensee, (2) such purchase
or loan has received the affirmative approval of such majority, and (3) the terms
upon which such purchase or loan are to be made are not less favorable to such
licensee than those offered by it to other small business concerns. Full details
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of any transaction approved by the Administration under this section shall be
included in the annual report filed by the Administration, under section 10 of the
Small Business Act, for the year in which such transaction occurred.

III. CONFLICT OF INTEREST

SEC. -. No licensee shall purchase equity securities of, or make any loan to,
any small business concern, if—

(1) an officer or director of such licensee, or a close relative of such
officer or director, is an officer or director, or owns or controls (directly or
indirectly) 10 percent or more of the stock, of such concern;
(2) any person, owning or controlling (directly or indirectly) 10 percent

or more of the stock of such licensee, also owns or controls (directly or
indirectly), or is a close relative of any person who owns or controls
(directly or indirectly), 10 percent or more of the stock of such concern;
Or

(3) any person who is an officer or director of such concern or who owns
or controls (directly or indirectly) 10 percent or more of the stock of such
concern, within six months prior to the making of any such purchase or
loan, served as an officer or director, or owned or controlled (directly or
indirectly) 10 percent or more of the stock, of such licensee;

unless, within — days after the making of such purchase or loan, such licensee
(A) gives notice thereof in writing to the Administration setting forth (i) the
nature of the interest or interests requiring the giving of such notice, (ii) the
vote by which its board of directors approved the transactions, (iii) the reasons
why the purchase or loan was considered to be a sound investment, and (iv) the
terms upon which the purchase or loan was made, and (B) causes to be pub-
lished in a newspaper of general circulation in the locality in which it has
its principal place of business a notice setting forth (i) the nature of the interest
or interests requiring the giving of such notice, and (ii) the terms upon which
the purchase or loan was made.

Senator PROXMIRE. The subcommittee will adjourn subject to the
call of the Chair.
(Whereupon, at 1:15 p.m., the subcommittee was adjourned.)
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