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SUG GES TED  IMPROVEM ENTS IN THE ADMIN IST RATIV E PROCESS
W ED N ESD A Y , F E B R U A R Y  27 , 19 63

H ouse of R epr esenta tives,
S pecial Subc omm itte e on I nve stig atio ns of th e 

Commit tee  on I nterstate  and  F oreign  Commerce ,
Washin gto n, D.C

The special subcom mit tee met , pu rsua nt  to noti ce, at  10:15 a.m., in 
room  1334, Lo ngwo rth  Hou se Office Bi ulding , Hon . Ore n Har ris 
(c ha irm an of  the  special  subcomm ittee) pre sid ing .

Th e C hairman. The subcommittee  wil l come to  order .
Ov er a per iod  of  years  t hi s com mit tee ha s been concerned with the  

problems t ha t come under its  ju risdic tio n. The Le gis lat ive  R eorgan i­
zat ion  A ct of 1946 specifically dir ected  the commit tees  of  th e Congress  
to  maintain an ove rsig ht, I f  any one  wonders  how the  commit tee in 
1957 and  1958 desig nated  th at  inv est iga tion as com ing  unde r the 
Ov ers igh t Com mittee, th at is where it came from.  The Re org an iza ­
tio n Act, in section 136, spec ifica lly directed  the  com mit tees  of  the  
Congres s to  ma intain  an ove rsig ht or a watch fulnes s o f the  a dm in ist ra ­
tio n of the  laws enacted  by  the  Congress under t he  jur isd ict ion of the  
pa rt ic ul ar  committee.

We  hav e tried  du rin g these years  to ca rry  out thi s responsibil ity  
as a committee. The  jur isd ict ion  of the  C om mittee on In te rs ta te  a nd 
Fo re ign Commerce  is  no t only  o f grea t impor tance,  b ut it  is extens ive 
and very wide. In  ca rry ing out  the  r esp onsib ilit ies  of the  committ ee 
we t ry  to ma int ain  a watc hfu lne ss o r overs ight  of all  o f the operat ion s; 
th at is, the ad mi nis tra tio n of the laws, with which th is committ ee is 
concerned.

But  since 1957 and 1958 the  committ ee has  given special empha sis  
to problems affe ctin g the major  regu lator y agencies of  the  Gover n­
ment,  since most o f them come un de r the j uri sd ict ion  of th is  committee .

I t  was recognized bv ou r beloved la te  Speaker Sam  Ra yb urn,  who 
was chairm an of  th is committ ee at the  tim e seve ral of these re gu lator y 
agencies were born. An d the  Speaker fel t t hat  the  Co ngre ss, in lay ing  
down the r ules and se tting  up these g reat  agencies of  th e Government , 
ha d trem end ous pow er ove r the business, the economy, the we lfa re 
of  the  consumers, and  the fu tu re  needs of the  peop le of  the cou ntry. 
He  has on many occasions discussed with me th e real int en t of  these 
agencies being set up  as an arm  of  the  Congress, and  do ing  a job  o r 
be ing  ca lled  upon to do a job  which the Congres s could not , for m any  
reas ons  well know n to eve ryon e, do  itself .

1



2 ADMINISTRATIVE PROCESS

So consequently we have been giving a lot of attention in the last 
several years to these problems. We have issued reports. In my 
judgment  those reports contain valuable information. And all with 
an objective of better adminis tration and improved procedures, inur­
ing to the interest of the public—and t hat  means the consumers of 
America.

We have had legislation tha t has been derived out of the work of the 
committee and the hearings and investigations conducted during  the 
last 6 years. In the last Congress, specifically, every agency, that  is, 
every major  regulatory agency, with the exception of two, has under­
gone reorganization by the Congress, some throu gh legislation de­
signed by this committee establishing the pattern which had been ap­
proved by the Congress, and others with the same pat tern under a re­
organization plan submitted to Congress by the President of the 
United States. The Federal Power Commission has not been so 
reorganized, primarily because there has not been a request for it. 
The request was made bv the Commission in the past under the chair­
manship of Mr. Kuykendall, which was considered in hearings by the 
other body as well as the general consideration given by this com­
mittee. The same request was made by the present makeup of the 
Commission in the last Congress under the chairmanship of Mr. 
Swidler. the present chairman. But the committee and the Congress 
did not feel and have not felt the wide latitude they have requested to 
be in keeping with the  intention of the Congress when these agencies 
were established. Neither would it be in keeping with the spir it of 
these reports, because we believe there should be a Commission to run 
these agencies and not a one-man affair. And neither  should the  staff 
do it.

I  advised the Commission in the last Congress t ha t if they wanted 
a reorganization plan such as had been set up for almost all the other 
major regulatory agencies, that I as chairman of the committee would 
introduce such a bill to work it  out.

I was advised tha t they did not th ink it would be necessary, as they 
were getting along very well.

In addition thereto, the chairman of the various regulatory agencies 
under the jurisdiction of  the committee, and others in the Government, 
after consultation with our own committee, and together, as we under­
stand, suggested to the President, President Eisenhower, some few 
years ago, the establishment of an Administra tive Conference—I be­
lieve tha t is the name of it—the Administra tive Conference of the 
Un ited States. Tha t was at the time when we had under consideration 
legislation to do something about the overall problem of ex parte con­
tacts and those things involved with it.

That Conference was set up. Judge Pret tyman was made chairman 
of it. It  did a very good job in this pa rticu lar field. President Ken­
nedy in 1961, in continuing the work of the Congress with Judge 
Pret tyman as the chairman reestablished the Administrative  Confer­
ence and approved its work. Tha t Conference has concluded its p re­
liminary work, and has made a recommendation to the President , as I  
understand it.

We are now at the crossroads as to whether or not that type of insti­
tution, in the best interest o f the  administration of laws by these vari-  
out. agencies of the Government, will be made permanent. During the.
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course of this committee’s work at this time Judge Pret tyman will 
ultimately come before the committee for the full development of that  
story in order th at the committee may have the benefit of his experi­
ence and thei r recommendation in arriving a t its judgment as to what 
to recommend.

1 make this statement for the record at this time to give a brief 
background of the interest of the committee in ca rrying out its duties 
and responsibilities.

Today the committee has been called together for the purpose of 
surveying the objective of improved procedure of the regulatory agen­
cies, and how we may arrive at the best solution in ca rrying out our 
job and giving help to those who are responsible for such a tremendous 
task.

As I have explained, we have been working on this problem for the 
last 7 or  8 years. Recently my attention was called to a statement 
tha t was carried in the press on Satu rday,  Janua ry 26. In view of the 
fact that  it referred to a p articular  problem which has concerned this 
committee, I made some inquiries about the problem. I learned, as 
the article had indicated, that a le tter had been written to the Pres i­
dent of the United States under date of Jan uary 23, 1962, by Com­
missioner Howard Morgan of the Federal Power Commission.

Now, as chairman of the committee—and I think  tha t I express 
the feeling of the committee—it isn’t our duty or responsibility to 
become involved with any differences of opinion on any particular  
decision or judgments made by the Commission. We maintain it is 
the duty of all Commissioners to do their  job and make their  own 
decisions based on the facts and information in any par ticu lar case. 
If  it is a part of the majority decision, or if it  is a unanimous decision, 
or if it is a dissent on a part icular issue, it is the duty of each Com­
missioner to assume his own responsibil ity. And so th is committee is 
not concerned, then, with any differences of opinion tha t might exist 
within the Commission itself, or any personalities that  might be in­
volved. We are concerned with the adminis tration of the laws and 
whether or not these Commissions are carrying  out the law as written 
and intended bv the Congress and the legislative record, we th ink, 
should be considered.

In view of the fact tha t the lette r had to do with  the  general prob­
lem of the regulatory agencies of the Government afte r obtaining a 
copy of the letter and reading it, I felt tha t this committee should 
have the benefit of the experience of  Commissioner Morgan, as we 
intend to have other Commissioners not only of the Federa l Power 
Commission but of the other agencies of the Government, particularly  
the chairman, to report the progress they have made in carrying out 
their  responsibilities.

But in view of the importance and the seriousness of the charge th at 
has been made about the regulato ry agencies as such as referred to  in 
the letter, it appears to us tha t the committee might be benefited by 
having the views of Mr. Morgan as to what is meant in dealing with 
the agencies as such.

So at th is point, since it is the background of the hea ring today, the 
letter of Mr. Morgan to the President referred to will be included in 
the record.
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(The letter referred to follows:)
Federal Power Commission,

Office of Commissioner. 
Washington, January 28,1963.

The President,
The White House, Washington, D.C.

Dear Mr. President: It is with considerable regre t tha t I now convey to you 
iny Ann decision not to accept a fur the r appointment to this Commission a fte r 
exp ira tion of my present term of office on June 22, 1963. I respectfu lly request 
that  a nomination to replace  me be made in time to perm it confirmation by the 
Senate prior to that  date.

There are a number of reasons for my decision but I am sure  I should he con­
sidered less than gracious if I were to l ist them all. Besides, s everal of them are 
clea rly visible to those who have read the dissen ting opinions which I have been 
obliged to write during my service here. I should, however, like to make a gen­
era l comment concerning the regu latory agencies which may be of some small 
help to you, to my successors, and to the public interest. My s tudy  and work in 
the regulatory  field cover a period of 25 years, and the stron gest  convictions pro­
duced by tha t experience are  those I am setting fortli  in this  let ter.

Stan ding as it does midway between the extremes of unbr idled  monopoly and 
undiluted Sta te ownership, public uti lity  regula tion has been perhaps as noble, 
hopeful, and challenging a concept as any in our democratic framework of gov­
ernment. The passage  of law estab lishing this  concept required all the courage 
self-sacr ifice and tena city of men like George Norris , Hiram Johnson, Gifford 
Pinchot and many, many more of the same caliber. Ord inary men could not 
jiossibly have secured the enactm ent of those laws a gainst  the almos t overwhelm­
ing forces  opposed to them. Ordinary  men cannot adm inis ter those laws today 
in the  face of p ressu res generated  hy huge in dus tries and focused with g rea t skill 
on and against the sens itive areas of government. Ordinary  men yield too quickly 
to the  present-day urge toward conformity, timidi ty, and personal security.

Under our laws the great na tur al monopolies which form our  util ity industries 
are gran ted almost priceless  protec tions and privileges . The indu strie s and 
individual companies are  keenly ale rt to the ir rights, as they should be, and 
properly insist  before th e commissions, the  cour ts and the  Congress, uix>n prompt  
and full enjoyment of those r ights .

But those unusual righ ts—rights  not enjoyed by unregula ted industry—are 
accompanied by unusual obliga tions and respons ibilities. Or are supposed to 
he. There is the rub. If our regu latory laws are not administered  by men of 
the  same character, courage, and outlook ns the  men who enacted the laws, 
we will surely  find the  regulated  indu strie s and companies successful in post­
poning, or evading en tirely , the responsibili ties which are  supposed to accompany 
their r ights . When this  happens, uti lity  regulation ceases to be or  never becomes 
a protection to the consuming public. Instead it can easily become a fraud upon 
the public and a protec tive shield behind which monopoly may operate to the 
public detriment.

The big problem in the regu lato ry field is not  ex pa rte  communications, 
influence peddling, and corruption as tha t word is commonly understood, though 
where these problems exis t they can be serious. In my exper ience as a regu­
lato ry official I have been approached only once with a veiled intimation  tha t 
money or stock was available  in retu rn for a favo rable decision, and that  was 
at the Sta te level, not here in Washington. But abandonment of the public 
intere st can be caused by many things,  of which timidity  and a desire  for personal 
security are  the most insidious,  the  leas t detectable and. once establ ished in a 
regu lato ry agency, the hardes t to eradicate. This Commission, for  example, 
mus t make hund reds  and even thousands of decisions each year, a good many 
of which involve lite rally scores and hundred of millions  of dollars in a single 
case. Without  the needed sense of public responsibility , a Commissioner can 
find it  very easy to consider whe ther  his vote might arouse an indu stry  campaign 
again st his reconfirmation hy the Senate, and even eas ier to convince himself  
that  no such thought ever crossed his mind. And if he can fool himself, whom 
can he not fool?

The  big problem is to find men of ability,  cha rac ter,  courage, and broad vision 
who have the same viewpoint ns th e author s of the legisla tion they will be called 
on to ad minist er ; men who would feel at  ease while working with a Pinchot or
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a  N orr is ; men wh o do n' t become ne uro tic w ith wor ry  a ft e r hav in g ca st  a vo te 
fo r the pu bl ic  in te re st .

A dm itt ed ly  th er e is no ov er su pp ly  of  su ch  me n th es e da ys . T her e ne ve r was . 
R ut  such  men, an d only such men, mak e g re at re gul at ory  co mm ission er s. It  
is on ly whe n a comm iss ion  is st af fed by men, fo r ex am ple,  lik e Eas tm an , Aitc hi - 
son , Sp law n, an d Mahaf fie of  th e old  In te rs ta te  Co mm erc e Co mm iss ion  th a t th e 
pu bl ic  ge ts  pr ot ec tion  in st ea d of  p la ti tu d es;  pr in ci pl e in st ea d of  puff jo bs  an d 
im ag e buil d in g; hard  wo rk in st ea d of  “s tr eam li n in g” an d wal l chart  jugg lin g.

As you we ll know , th ere  has  been a gre at de al  of  stud y of  re gula to ry  ag en cies  
la te ly , an d w ith  good  reason . All of  th e  st udie s I ha ve  seen  m en tio n th e 
m att ers  I ha ve  di sc us se d in th is  le tt er,  but  on ly  in  pas si ng; an d th en  proc ee d 
to  mak e det ai le d sugg es tio ns  of an  org an iz at io nal  an d adm in is tr a ti ve ch ar acte r.  
I a m su re  the ag en cies  wi ll co nt in ue  t o  benefi t from  th es e st udie s an d su gg es tio ns , 
bu t I am  eq ua lly  conv inc ed  th a t th e  m ai n prob lem  is in  th e a re a  of  pe rson ne l 
se lect ion wh ich  I ha ve  discussed.

R eg ul at or y ag en cies  ha ve  ex tr ao rd in ary  prob lems an d re sp on sibi li ties , an d 
they  op er at e un der  ex tr ao rd in ary  pre ss ur es . Th ey  re qu ire— an d th ey  ca nn ot  
ope ra te  su cc es sful ly  w ith out —e x tr ao rd in ary  men.

z L et  me  em ph as ize th a t th es e co mmen ts ha ve  been ge ne ra l in n a tu re  an d ap ply 
eq ua lly  to  al l re gul at or y agencie s. W ith th e ex ce pt ion of  th e  pe rson s na med  
he re in  th ey  are  not  in tend ed  to dep ic t or  de sc ribe  an y in di vi du al , in cl ud ing 
my co lle ag ue s an d my sel f.

Se rv ice on th e Co mm iss ion  has been an  im men se ly  st im ula ting  an d ed uc a­
tion al  ex pe rien ce  fo r me, fo r which  I sh al l re m ain gra te fu l to  you . P le as e le t 
me  ext en d al l good  w ishe s fo r th e  c on tinu ed  success of  y ou r adm in is tr at io n .

Ve ry sinc erely,
H oward Morgan, C om m is si oner .

The Chairma n. My le tte r to Mr. Mo rgan invit ing  him to come to 
the  committee giv ing  an op po rtu ni ty  to exp lain  fu rthe r his views  on 
these importa nt ma tte rs ami his  rep ly the reto will he included in the  
reco rd.

(The  doc ume nts ref err ed  to  f ol lo w:)
Congr ess of th e U nit ed  States,

II0U8E of Repr ese ntative s,
Com mittee  on I nte rst ate  and Foreign C omm erce,

W as hi ny to n,  D.C.,  J anuary  26,1 963.
Ho n. Howard Morgan,
Co mm iss ione r, Fed er al  P ow er  Co mm iss ion,
W as hi ny to n,  D.C.

Dear Com mission er  Morga n: U nd er  th e pr ov is ions  of  th e R eo rg an iz at io n Ac t 
of  1946, th e  Com m itt ee  on In te rs ta te  an d Fo re ig n Co mm erc e is di re ct ed  to  ke ep  
a co nst an t watch  an d ov er sigh t of th e ad m in is tr a ti on  of  th e law s th a t com e 
un de r it s ju ri sd ic tion . For som e tim e th e co mm itt ee  ha s give n it s a tt en ti on  
an d co ns id er at io n not  on ly to  th e adm in is tr a ti on  of  th es e law s, bu t th e  im prov e­
men t of  re gu la to ry  pr oc ed ur es  in th e in te re st  of  th e public, an d th e pu rp os es  fo r 
wh ich  th ese  ag en cies  were cr ea te d.  Th e Fed er al  Po wer  C om mi ssion  is a p a rt  of 
th e ju ri sd ic tion  o f th e  co mm ittee .

My att en tion  ha s been ca lle d to  yo ur  st at em en t to th e P re si den t and yo ur  
re qu es t no t to  be re ap po in ted whe n yo ur  te rm  ex pi re s in Ju ne  o f th is  yea r.  The  
re as on s give n— as  re po rted  th ro ug h th e  pr es s— are  of  sjtecial  in te re st  t o th e  com­
mitt ee . In  vie w of  ou r ef fo rts  to bri ng ab ou t im proved  pr oc ed ur es  in th e re gula ­
to ry  agencie s, an d bet te r se rv ice to  th e  pu bli c, I wo uld  lik e to  ex te nd  to  you an  
in vi ta tion  to  pr es en t to th e co mm itt ee  your  vie ws  an d su gg es tio ns  on ho w be st  
to  o bt ai n th es e ob jec tiv es .

In  vie w of  th e im po rtan ce  an d en or m ity of  th is  su bj ec t, I am  sc he du ling  a 
mee tin g of  th e Su bc om mittee  on R eg ul at or y Pr oc ed ur es  fo r Tue sd ay  mor ning , 
F eb ru ar y  26. a t 10 a.m ., in th e co mm itt ee  he ar in g room,  1334 Lon gw or th  Hou se  
Office Bu ild ing,  at  wh ich  tim e we  wo uld lie pleased to  ha ve  you apj>ear an d 
ex pl ai n to  the  c om m itt ee  y ou r vie ws  an d su gg es tio ns  t ow ar d im prov ed  pr oc ed ur es  
in th es e m aj or re gu la to ry  agencie s.

Sinc erely ,
Oren H ar ris , Cha irman .
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F ederal P ower  Com mission , Off ic e of C om mission er ,
Washington, February 7 ,1963.Ho n. Oren H ar ris ,

Chairman, Committee on Inter state  and Foreign Commerce, House of Repre­sentatives, Washington, D.C.
Dear Mr. Chairman : This  is in response to your  le tte r of Jan uary 26 re­

questing my attendance at  a meeting of your Subcommittee on Regula tory 
Agencies for Tuesday morning, February 26, at 10 a.m. Because of an oral 
argu men t I must atte nd at  that  time, I have a rran ged  with  your  committee chief 
counsel, Mr. Howze, to meet with  your subcommittee at  10 on Feb ruary 27 in­stead of the prior date.

I hope you will accept my apologies for the delay in answering  this  lette r. I 
have  been submerged in work since receiving it and have had  to p ut off not only 
thi s but many othe r le tters unti l time permitted  answering.

You pointed out that  the let ter  of invita tion was occasioned by press reports— 
in some of which I am afr aid  I was extensively misquoted—concerning my 
reasons for asking not to  be reappointed to this Commission.

Fof  your information and that  o f your subcommittee I am enclosing 10 copies 
of the  let ter  which I wrote Preside nt Kennedy. The general comments in this  
let ter , as I pointed out there in, represent a point of view concerning the  major 
and  crucia l a rea  of difficulty in all regulatory agencies which I have been develop­
ing with increasing conviction for a number of years. I sincerely believe that  
when commissions are  staffed by men of genuinely outs tand ing sta ture  and 
caliber, men such as those mentioned in the letter, the  less imp orta nt admini­
str at ive and procedural problems of the agencies tend to be minimized, while 
the  more imp ortant problems are more quickly recognized and deal t with. This 
is not to say that  the numerous studies of such problems are unnecessary  o r that  
they are not helpful, but  that  a main avenue of atta ck on those problems is 
the  recruitm ent and selection of outs tanding personnel at  the  Commissioner 
level. My comments were  not direc ted specifically toward this or any other single agency.

Your lett er of invitation suggests th at  you wish my views p rimarily on matter s 
of precedure and I shall  be glad to discuss such ma tters with the  subcommittee, 
within  my competence to do so. It  should be pointed out however that  I am not 
a spec ialist in adm inis trat ive  and procedural ma tte rs nor have I attempted to 
become one. My work, both at  the Sta te commission level and on this Com­
mission,  has of necessity  been direc ted toward the substan tive  asi>ects of case 
decisions and broad regu latory policy. I shall however be glad to discuss any 
ma tte rs you desire, in the  hope that  such a discussion may provide some small 
and  continuing benefit in the regu latory field, to which I have  devoted a number 
of years of study and work.

I accept your  invitation and look forw ard to a usefu l discussion with  your 
subcommittee.

Sincerely,
H oward Morgan, C om m is si oner .

The Chairman. Mr. Morgan, with this background, I think you 
should have an opportunity at this time to make whatever statement 
you would care to make.

STATEMENT OF HON. HOWARD MORGAN, MEMBER, FEDERAL 
POW ER COMMISSION

Mr. Morgan. I am here in answer to  your invitation which w’as 
issued a fter my lett er to the President was wri tten declining further 
appointment to the Federal Power Commission.

I wish to emphasize again, as I  did in my letter  to the President, 
that  the ideas in the  le tter were general in na ture and general in ap­
plication. They have been made by many others before me. Dean 
Landis is a noteworthy example. And I think  ev en’ regulatory com­
mittee of the  House and Senate which has studied regulatory agencies 
has emphasized very heavily the necessity for excellent quality in the 
appointments to the Commissioner level. Presiden t Kennedy him-
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self in his message to the Congress on regulatory agencies on Apr il 13, 
1961, under the heading “The Caliber ol’ Appointed Personnel” said 
this :

No am ount  of reorganization  or new procedures can be effective withou t or a 
substit ute  for high-quality personnel in charge of these agencies. No other 
single step can  accomplish a s much.

The thought 1 had in writing the letter is tha t so many studies 
concentrate on administrative and procedural matters tha t it seemed 
important to me, and has for many years, to emphasize and reem­
phasize the very point that  President Kennedy himself made in his 
report  to Congress.

I would like to include in the record as well as my letter to the 
Presiden t a letter  which I wrote to my old friend Congresswoman 
Green, of Oregon, in December of 1960, at the time when the first, 
inquiry came to me concerning my willingness or interest in serving 
on any regulatory agency in Washington. I believe you will see that 
the same comments in a different form are contained in this letter, 
and show tha t my interest in this  matter has not changed over a long 
period of time. If  it please the subcommittee, I would like to offer 
this letter  for inclusion in the record.

The Chairman. It  will be received.
(The document referred to follows:)

T he  B lack Bctte Ranch , 
Sisters,  Oreg., December 16,1960.

Hon. Edith  Green,
Member of  Congress, House Office Building, Washington , D.C.

Dear Mrs. Green : This is in answer  to your requ est for  background material 
relevan t to my posible appointment to the In ters ta te  Commerce Commission or 
othe r regu lato ry agency and is an expansion  of the ma ter ial  fu rnis hed  your s taff 
by telephone yesterday. Also enclosed are  references, where app ropriate 
covering each period and type  of exjierience.

Fir st, however, let  me reemphasize  one point which I made  yesterday. Over 
the p ast  several  years, when asked by you and  Senator  Morse, Sena tor Neuberger, 
and othe rs to consider such an appointment, I have consis tently refused. As a 
young man in the Government service, I had the gre at privilege of working under 
the direction  of the  late  Joseph B. Eas tma n, Chairman of the  In ters ta te  Com­
merce Commission and one of the finest public  servan ts ever to be employed by 
our Government. This  was a wonderfu l experience but  i t’s impossible for me to 
forget the  heartbr eak ing  fru str ati on s and  overwork which confronted this  
great man as he trie d to produce order, prom pt action, and vigorous protection 
for the public aga ins t the steady opi>osition of a majori ty of Commissioners who 
were usua lly moribund and sometimes worse. I am c erta in th at  th is long, lonely 
struggle contributed to his untimely dea th during the war ; a war which had 
already  prevented President  Roosevelt from actin g upon the reorganizat ion plans  
Mr. Eas tman had p repared for him.

When Mr. Roosevelt himself died before  the end of the  wa r and Mr. East-  
man’s proposals  and the need for reform  were forgotten. I promised myself that  
I would never return  to Wash ington in connection with a regu lato ry agency 
except in a policymaking position and  then  only if assu red th at  the Pres iden t 
who had appointed me was determined to follow through with  a thorough house 
cleaning and the appointment, a t his earliest  opportunity, of a clea r working 
majority of Commissioners dedicated to honest, vigorous regu lation in the public 
inte rest .

The e vents of th e past few weeks, including Senator  Kennedy’s appo intment of 
Dean Landis to advise him, have given me the first hope since Mr. Eastm an’s 
dea th th at  these conditions may soon preva il. If this is the  case, then  you may 
submit my name to the President-elect and  his advisers, for  in these  circum­
stanc es I should be honored and deligh ted to serve, if nominated and  confirmed.

If these  conditions are  not to preva il, however, my previous att itu de  will 
remain unchanged  for as you know, I do no t need a jo b ; I have a good li fe and 
it  would be point less to exchange it for  the  anxieties and fru str ati ons endured
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by Mr . E as tm an  fo r so man y ye ar s w ith  on ly lim ite d op por tu ni ty  fo r tang ib le  
an d la st in g ac co m pl ishm en ts  d uri ng his  lif eti me.

To sum u p : I f  it  is  now po ssible to  re st ore  some of  th e st andard s fo r wh ich  
Jo se ph  E as tm an wo rked  an d fo r wh ich  he  is st il l re ve red,  th en  I can th in k of  no 
g re a te r ho no r th an  to  be as ke d to  help, an d no as si gn m en t which  could  comm and 
m or e of  my  en ergy , lo ya lty , an d gr at itude . I hope I ha ve  no t be lab ored  the 
po in t beyond  reas on , but it  will  be of  cr uc ia l im po rtan ce  to me  if  ca lle d upon to 
de cide  w het he r to  se rve .

I ha ve  no d ir ec t or  in dir ec t in te re st , ow ne rsh ip , or as so ci at io n in or w ith  an y 
ty pe  of  in dust ry  re gula te d  by th e Fe de ra l Go ve rnme nt , or  in an y as so ciat io n 
m ai nt ai ne d by such  in du st ry . No such  in dust ry  or  as so ci at io n has  aske d me to  
become a ca nd id at e fo r ap i>oin tm en t to a re gu la to ry  agency , an d no such  in dust ry  
or as so ciat io n ha s l>een or wi ll be au th or ized  by me  to  ass is t my ca nd id ac y ( if  I 
sh ou ld  become a can did ate ) fo r su ch  an  ap po in tm en t in  an y wa y, direc tly or  
in di re ct ly .

Pl ea se  ac ce pt  my  th an ks fo r yo ur  in te re st  in th is  m at te r.  Reg ar dl es s o f  the 
ou tco me , so fa r  as  I am  concern ed , I hop e some  sw ee ping  im prov em en ts are  
m ad e soon . Be lieve  me, th e pu bl ic  is en ti tl ed  to  be tt e r tr ea tm en t fro m the 
Fed er al  re gu la to ry  ag en cies  th an  it  h as  been ge tti ng .

Sincerely ,
H oward Morgan.

Mr. Morgan. Now, the pres s has reached too m any conclus ions about 
the  c onte nts of my let ter  to Pre sident  Kenne dy, and it h as been w idely 
misq uoted. Two princ ipa l ques tions seetn to have  arisen from  these  
press stories. One was : W as T r ef er ring  to  mv colle agues on the  Fe d­
era l Pow er Comm ission in a ny derog ato ry way? Th e ans wer is “ No,” 
and the le tte r itse lf makes  t ha t pla in. I  want to make it even plain er  
now. Mv colleagues  are  able, honest, conscientious men, and  fu rth er , 
the y are  men whose c omp any  T enjoy , and  fo r whom  I hav e formed a 
genuine  personal  fondness . And thi s includes all of  them. I cannot 
and  will not make d ero gatory comm ents abou t them. And  T am very  
sorry  that, my le tte r to the  P res ide nt has  been misinte rpre ted  by those 
who have sou ght  to  make a sensat iona l t hi ng  out o f it.

I have  diffe red wi th my colleagues on pol icy matt ers , sometimes  
qui te stro ngly. But that is what a com mission is for.  It  would not be 
a prop er commission if it did not have  the  in terp lay of  opin ions , in­
clu din g those  that  a re s tro ng ly held . Bu t on a perso nal  basis, mv a sso­
ciat ion with mv colleagues has  been ple asa nt,  fri en dly , even, and am i­
cable, and T have no reason to believe th at  it will do othe r tha n con ­
tinue on tha t basis.

An oth er question has a rise n as a result  of  p ress s tor ies : and that  is: 
Was I re fe rri ng  to  myse lf when T d escr ibed  the quali ties t ha t an ideal 
comm issioner shou ld have? The ans wer to th is is also “No,” as was 
made, pla in in the let ter , and  T would  like  to make that  plaine r now.

I ment ioned  four  men who served  on the  I nt er st at e Comm erce C om­
mission a num ber of  y ears ago who exem plified my idea of  o ut stan d­
ing commissioners to serve as a model fo r all reg ulato ry  agencies. 
They were the gre at Jo seph  Kas tma n, Clyde Aitc heson, W al ter 
Sp law n, and  Charle s Mahaffie. T knew thr ee  o f those  men person ally , 
and  T knew them all by rep utati on . T worked fo r one of  them  fo r a 
br ie f period.

Xow, gent lemen, if  I had twice the brain s T have  and five times the  
know ledge, and were abou t two-thi rds  of  my presen t age, and were 
appo int ed  to a reg ulato ry  commission,  T th ink th at  af te r servin g 20 
years  ther e mig ht be a chance that  T c ould possibly b elon g in the com­
pany  of  those  men. Bu t unde r no othe r circums tanc es. So I was 
not re fe rr in g to m yself.
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I want to apologize, I must apologize to the subcommittee for the 

fact that although your invitation was issued to me almost exactly 
2 months ago, the volume of work in the Commission has been such 
as to prevent me from making the kind of  study and detailed recom­
mendations regarding procedural and administra tive matters which 
I know you are interested in and which I would like to lay before 
you. I have a few suggestions which I assume will come out in the 
course of the hearing. But they are not complete. Perhaps I will 
have a chance to do this later. There have been numerous invitations 
for me to do some writing on the subject, and when I am free to do so 
it is my hope that I will be able to.

Now, gentlemen, I would be very happy to attempt to answer any 
questions you have.

The Chairman. That concludes any statement that  you desire to 
make; you do not wish to comment fur ther  on your letter to the 
President ?

Mr. Morgan. Those are my general comments. I will be happy 
to answer any specific questions you have in mind, sir.

The Chairman. Commissioner Morgan, I asume from your letter 
and your statement that you do not desire to continue as a member of 
the Federal Power Commission beyond your term, which will expire 
in .Tune?

Mr. Morgan. That is correct, sir.
The Chairman. And you have made that clear to the President?
Mr. Morgan. Yes, sir.
The Chairman. Now, in your letter to the President you state that, 

there are, a number of reasons for your decision. Several of the 
reasons are, clearly visible in your d issenting opinions. That is a very 
interesting  comment. I myself would like to have out of your ex­
perience just, what you have in mind with reference to the decision 
which you reached, tha t you would not desire to serve, further  on the 
Commission.

Mr. Morgan. It is my view, and it is set forth  as clearly as I  was 
able in several dissent ing and also concurring opinions, that the qual­
ity of regulation at the Federal Power Commission, even though it 
has been substantially  improved in the last 2 years, is still not suf­
ficiently vigorous and imaginative to offer full protection to the public, 
or for that matter, to offer full fairness and promptness of decision 
to the industries which are supposed to be regulated by it. There is 
a tendency to hold back from employing new avenues of approach or 
seeking for new solutions. Like all institutions, the Federal Power 
Commission is loath to abandon what it considers tried-and-tested 
means, and to adopt new ones. My dissents spell this out in far  
more reasoned and logical fashion than  I can hope to do here speaking 
“off the cuff.”

But I finally came to the conclusion, afte r assessing my ability  to 
change things, and the speed with which that could be done, balanced 
against the imposition on my family and the sacrifices involved in 
public service in Washington, I came to the conclusion that  the rate 
of accomplishment was not rapid  enough to satisfy me and make me 
feel that all this was worthwhile. And so I asked the Presiden t not 
to consider me for reappointment. There are other factors, as I hope 
I have made clear, lieside those which appear  in the dissents, which 
went into my decision. And some of those are personal.
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The Chairman. I am not myself interested in any of the personal 
matters , but I am interested in the broad problem here of he lping to 
bring  about improved regulation.

Mr. Morgan. 1 understand, sir.
The Chairman. You are a young man.
Mr. Morgan. I thank you for the kind words, sir. I am not. sure 

you are accurate.
The Chairman. You can understand my statement when you rea­

lize my age at this stage in comparison to yours. But you have had 
25 years of experience in this field of regulation, you say?

Mr. Morgan. Let me add tha t that is not continuous experience, sir. 
The experience covers a span of 25 years, bu t it is not continuous in 
this field.

The Chairman. But you have had long experience?
Mr. Morgan. Yes, sir.
The Chairman. Now, am I to understand tha t you have decided 

that there is not enough imagination in dealing with the problems 
of regulatory agencies, even though you have convictions, tha t you 
have become discouraged and perhaps disgusted and given up hope 
tha t you can accomplish what in your mind you feel would be best 
in carrying out the laws, and just decided you would get ou t; is that 
a fair  statement or not ?

Mr. Morgan. Well, I  wouldn’t put it quite t ha t way. But there is 
a question, and there has been increasingly a question in the minds 
of students of regulatory affairs over the past few years, as to 
whether utilities can actually be regulated in the manner envisaged 
by the authors of the legislation under which they are supposed to 
be regulated.

And this in par t is what I was talking about in my letter  to the 
President . We live in an age which enables enormous pressures to be 
generated, and as I  said, focused with grea t skill on the agencies of 
Government that are supposed to control certain sectors of industry.

Now, I  am sure I don’t have to tell the members of the subcom­
mittee who have dealt with regulatory  matters for many years tha t 
the regulated sector of indust ry is very different from the unregu­
lated. As I said in my letter, it has enormous privileges  which be­
come rights when they are granted by law as they are. And those 
industries are very quick, as they should be, to take advantage, full 
advantage and prompt  advantage, of all the right s tha t they have. 
They are not so quick to accept the responsibilities that go along with 
those advantages.

The Chairman. Are you talking  about the industries ?
Mr. Morgan. Yes, sir.
And the pioneer legislators who enacted the laws expected the 

regulato ry agencies to be firm, and it is necessary for them to be so, 
and to be prompt to seeing to it tha t the other side of this compact 
between the regulated utilities and the public is carried out. If  the 
agencies are not firm, if they are not prompt, if they don’t move 
on thei r own initiative to investigate and to hand down orders, the 
natu ral expectation is, gentlemen, tha t the executives of those in­
dustries, competing with each other for the top jobs and for the 
favor of stockholders, will be forced by the very pressures of cor-
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porate structu re to see what they can do to delay accepting those 
responsibilities. I am not condemning anyone, thi s is just the way 
things are. And in the  absence of firm regulatory practices and at­
mosphere, the public does not get the advantages from this compact 
betwen the regulated industries  and the public th at it is supposed to 
get.

The Chairman. Commissioner, could you get a little bit more 
specific. We are still t alking about your decision, your dissents now. 
You say the reasons are clearly visible to those who read them; tha t 
is, the  reasons you are not going to continue. They are embodied in 
your dissent. Could you be a little  bit more specific and give us 
an example of what you mean is included in your dissent ?

Mr. A Ioroan. I th ink if you will look at the dissent I wrote to the 
Idaho  Power Co. finance order, docket E-70G7, an order author­
izing the issuance of promissory notes, you will find a very good ex­
ample of what I am talking about. Here is what appears to be a 
routine order authorizing the issuance of $30 million of promissory 
notes. This order is what the regula tory agencies call boilerplate. 
It  is a standard form order  which exists for the purpose of simply 
filling in the proper dates and the proper amounts, and issued to au­
thorize the issuance of stocks o r bonds in a case where there is no 
controversy, simply a routine run-of-the-mill approval  of a finance 
issue.

I wrote—let me go fur ther and say tha t among the purposes of 
the issuance of these promissory notes was the construction of a dam 
on the Snake River in Idaho, the thi rd dam of a three-dam plan 
authorized by the Federal Power Commission some years ago. I 
wrote a seven-page dissent to the order, pointing out a number of 
things concerning problems, unsolved problems, raised by this pro­
posal of the company to build a dam. The financial issue itself raised 
no problems. There was no question of  interest rate or collusive bid­
ding, or anything of tha t sort. I t was routine in tha t respect. But 
the construction of the dam raised a number of problems. And I 
invite your attention to the dissent. I will try  to put  the gist of it 
into as few words as possible.

I pointed out that  the Idaho Power Co. is now selling about 20 
percent of its system capacity at rates which appea r to be below its 
cost of production of electricity. It  is doing tha t because it has a 
surplus of capacity. The extent to which tha t surplus  exists and the 
extent, if  any, to which the company is selling below the  cost of pro­
duction, is unknown, because it has not been investigated. But it 
seems clear on the face of it tha t the two dams th at Idaho  has built  
now have produced a very large surplus of power, leading Idaho 
Power to sell at wholesale to other power companies under conditions 
which may raise the gravest kind of question about discrimination,  
and about practices which may threaten the company seriously from 
the point of view of its solvency.

I expressed the need for an investigation of this matte r before a 
thir d dam was biult  which would be sure to aggravate the situation 
and cause it to spread.

I pointed out t hat  the previous membership of the Commission had 
notified Idaho Power Co. t ha t i t would make a full rate investigation
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of Idaho Powe r if and when a cer tain contr ac t, based on the  sale of  
su rp lus power to Utah Pow er & Ligh t Co., went into effect. Th at  
contr act  went into  effect while  th is present Commiss ion was sit tin g,  
in 1961. It is ano the r one of the  sales of surpl us  power at dump  rates .

I pointed out th at  th is Commission has  an obl iga tion to do tha t 
which the  for me r Comm ission  said  shou ld and would be done when 
th at  surpl us  power con trac t went into ope rat ion .

Now. the prev ious Commission, as we all  know,  was cr itized s trongly 
fo r its inac tion  and fo r its lethargy , and  a grea t man y oth er thin gs.  
He re is a sit ua tion where t ha t Commission was p rep ared  to  act and  ha d 
noti fied  the  company th at  it would act. An d I tri ed  to per suade my 
colle agues tha t und er the  circumstances we must  act. And I adv o­
cat ed that the  securit ies l>e authorize d, but th at , as the  law pe rm its  
us to do, we put a conditio nin g re st ra in t on the use of th at  money; 
nam ely, that  we not allow it to be spe nt on the  const ruc tion of a t hi rd  
dam until we had  invest iga ted  and  made 9ure th at that  th ird dam 
would not damage the  p ubl ic interest by ag grav at ing the  a lready seri­
ous surpl us  prob lem of  Idaho Power.

I also pointed out tha t if the Bonn evil le Ad minist rat ion extends its  
marke tin g te rr ito ry  to the  State  of Idaho, no one can pred ict when, 
if  ever,  Idaho Power will l>e able to marke t in an orderly  fash ion the  
pow er from  i ts exi sting  dams, let alone a new dam.

Now, gent lemen, problems of thi s kin d, when the y are  raised  on a 
fac tual basis , pose the  need fo r i nvest iga tion to det erm ine  the  serio us­
ness of them. And  invest iga tion  is not a pu ni tiv e action. It is not  a 
dama gin g action. It is no thi ng  more  than  a de ter mi na tio n of  the  
fac ts to find out wh eth er a cert ain  act ion should  be taken.

You will find when you read t his  orde r th at  it i s a simp le b oilerp late 
order, a sta nd ard  finance issuance o rde r, accompan ied by a  seven-page 
dissent rai sin g grave pro blems  of pub lic policy and the  pro tect ion of  
the  public.  And  there  is not one word of re sponse  fro m mv colleagues , 
not one word of exp lanation as to why th is  Commission  is no t wi llin g 
to do wha t the prev ious members of the  Commiss ion said  could be 
done, should be done,  and w ould be done.

Now, let me emphasize again , gen tlem en, th at  you cannot disa gree 
wi th actions  or  inactions of  peop le wi tho ut seem ing in the eyes of 
some to be att acking  them or  c rit ici zin g them  person ally . I wan t to 
assure  you, it is no t my intent ion  to do th at , and I am not doi ng th at . 
It  is in the  na tur e of disa greement  that when you disagree strongly , 
some people feel that  there  is a pers ona l element in it. I assu re you,  
th at  is not so. Th is case which  T hav e discussed briefly here,  and  
which you can read  in 5 min utes , is an example of wha t I  have  been 
ta lk ing about, and is an example of  wha t I mentio ned  in my le tte r to 
the  Pre sid ent.

T h ope this  clarifies the  m at te r somewhat f or  you.
The Chairma n. Well. Com miss ioner, T can un de rs tand  why dif fer ­

ences of opin ion will develop between peop le as to any  problems.  I f  
Con gress had  not had  that  in mind  they  nev er would have  m ade these 
agencies into commissions , agenc ies of the  Gover nment , they would 
have just  given them  one man  to run  as he in his  own jud gm ent saw 
fit to  run.

Tha t, of  course , lead s me to the  second bro ad general  quest ion for  
yo ur  explanat ion .-in  the dissent in t his  p ar tic ul ar  case, of wha t c aused 
you to a rrive  at vour  decision.
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Then you state to the President tha t you would like to make a gen­
eral comment concerning the regulato ry agencies. Obviously we are 
commenting on the ‘‘regulatory agencies,” meaning all of them. Do 
1 take from this statement tha t you feel tha t there are procedures 
which should l>e changed in the law ?

Mr. Morgan. There are a few. But 1 wasn’t really discussing pro­
cedures there. Those words, if I recall correctly, were preliminary to 
the comments I made with regard to the importance of personnel 
selection in all regulatory agencies.

The Chairman. All right , tha t limits it  to what you said. I suppose, 
in your statement.

And then you refer in the following paragraph to certain grea t men 
who have served in Congress-sponsored agencies.

Then you say to the Presiden t:
O rd in ar y man  ca nn ot  adm in is te r thos e la w s to da y in th e fa ce  of  pr es su re  

ge ne ra te d by huge  in du st ri es . O rd in ar y  men yie ld  too  q uick ly  to  th e pr es en t-d ay  
ur ge  t ow ar d co nf or mity , tim id ity,  an d jje rson al  s ec ur ity .

By that  do you mean th at in these regulatory agencies—since you 
have said tha t in your statement—that  these agencies today are staffed 
with ordinal*}’ men ?

Mr. Morgan. I don’t think you can say that.
The Chairman. What did you mean ?
Mr. Morgan. I meant to reinforce a po int t ha t has been made over 

and over by students of the regula tory process, that these agencies 
have the most unusual problems, they are more than judges, they are 
administrators. The cases that  the Federal Power Commission has 
before it, fo r example, I am sure are far  more difficult than the average 
case before any court in the country, with the possible exception of 
the Supreme Court. They are huge in size with regard to money, 
with regard to the number of customers served, with regard to the 
volumes of gas and electricity that are involved. They are actually 
extrao rdinary responsibilities that these agencies have to carry out. 
I am not an expert on all the regula tory agencies, but T know that to 
to a greate r or lesser degree the same th ing is true of them all.

I feel, and I was tryin g to say while bowing out, tha t these agencies 
require the finest men th at this Nation has, and it will take everything 
those men have, all their  personal qualities, all their education, expe­
rience, character,  and courage to c arry out these laws properly. And 
I am simply saying that , as many have said before me, that no other 
kind of man should be selected for these agencies. This can be done. 
The prestige of these agencies can be raised to the point where vou can 
attract the finest man in the country to them—and prestige will do it. 
In past years I can remember that the Interstate Commerce Commis­
sion was an agency with enormous prestige, it was a venr great honor 
to serve on the Inte rsta te Commerce Commission. Perhaps it had as 
much prestige as anv agency of the U.S. Government.

The Chairman, fro you feel, then. Commissioner, that these agen- 
c*es are staffed with personnel today that are yielding toward con­
formity, timidity, and personal security?

Mr. Morgan. I must say frankly, sir, that there have been times in 
the past year and a ha lf when I felt that was happening in the F PC ; 
ves, sir.
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Th e Chairma n. We ll, did you m ean the  s tat em en t to be appl icable  
to the  othe r agenc ies of  the  G overnment,  since you did  refe r to reg u­
la to ry  agencies as  such ?

Air. Morgan. T o th e exten t th at  any  agency has a lower level of 
qua lified personnel at  the  to p pos itions th an  is possib le, my sta tem ent  
appli es to them all.

Th e Chairma n. Fu rthe r,  you s ay :
If  our  regu latory laws are  not administe red by men of the same character, 

courage, and outlook as the men who enacted the  laws, we will sure ly find the  
regu lated  indu stries and companies successful in postponing or evading en­
tire ly the responsibili ties which are  supposed to accompany the ir rights .

Do you  care  to comm ent on what you mean t by that  ?
Air. M organ. We ll, T thi nk  I  have  alr eady  covered th at  p oin t. Bu t 

th at  is simply  an exercise in logic. I th ink th at  it is an easi ly demon­
strab le f act.

Afr. Benn ett . Air. Ch air ma n, would you yie ld before  we leave th is 
po int  ?

The C hairman . Yes, Air. B enn ett.
Air. Bennett . Air. M org an, in respect to your  st ate me nt th at  in the  

pa st  year  and a ha lf you have fel t th at  on some occasions th at  your  
fellow Commiss ioners ha d tendencies towa rd c onformi ty,  tim idi ty,  and  
personal  securi ty, wha t did  you have in min d ?

Air. Morgan. Well, let me make a gen era l sta tem ent . Bu t T assu re 
you------

Air. B enn ett . I  would  like  you to be p re tty  specific  about it, because 
th at  seems to me to be a serious  cha rge  again st othe r Commissioners, 
wh eth er they  be on your  Commission or some o ther  Commission. And 
T would  lik e to  know what you had  in m ind  speci fical ly. I am s ure you 
have got so methin g in m ind.

Air. Morgan. I don’t w an t to be specific a s to  the case involved. Bu t 
let  me say thi s, th at  when in open Comm ission  meetin gs—and  I  don’t 
mean it  is open to  the publ ic, b ut with the  fu ll Commission presen t and  
the staf f de pa rtm en t heads, the  lawy ers, the sec retary , the executive  
di rec tor —th e s tat em ent is m ade  t ha t we m us tn 't inv est iga te the  s itu a­
tion  because it  would di stu rb  ind ustry , and p erh aps------

Air. Benn ett . The sta tem ent  made by  whom ?
Air. M organ. By a Commiss ioner , and sometimes by the  s taff—and 

that, sta tem ent is accepted  and acted on, in the  absence of  any  oth er 
reason  fo r such an acti on,  o r usu ally  inactio n, the n I would say th is is 
an exam ple of what I  was ta lk in g about.

Air. Benn ett . W ha t would the  sta tem ent be abo ut?  Specifically 
wh at  was he ta lk ing about th at  th e res t of the Commission accepted ?

Afr. AIorgan. The case I  have jus t discu ssed,  Id ah o Power Co., is a 
case in which th at  s tat em ent was made , and forme d the  bas is fo r the 
Com mission’s refu sal  t o investigate. An d there  have  been othe rs.

The Pac ific  P ow er & Ligh t-P acific  Gas & E lectr ic in ter tie  p roposed 
in Ca lifornia , which  involved a financial issue of the  P acif ic Power & 
Lig ht  Co., was anoth er sit ua tio n in which the  fa ilu re  o r refusa l to in­
vestiga te the  mat ter to  see whether it was con sistent with the  pub lic 
int ere st was ex pla ined not in th e Comm ission's o rde r, b ut  in-----

Air. B ennett . I am not  t alking  abou t the  public intere st now, I am 
ta lk in g abou t th is cha rge  th at  you made , the tend enc y of  ordin ary 
peop le—and you hav e n arrow ed t hat  dow n to  some of your colleagues
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on the Federal Power Commission—some of them have yielded to 
conformity, timidity,  and personal security. I would like to have you 
direct your remarks a little more specifically to that situation or s itua­
tions, the situations which caused you to reach this conclusion.

Mr. Morgan. Well, I felt we understood, at least I understood, s ir, 
tha t when the  only reason offered during the decisionmaking stage of 
a case is th at to take a certain action would upset the industry,  and 
perhaps cause the industry not to be so cooperative in the future , this 
is an example of what 1 am talk ing about. Now, there are other 
reasons-----

Mr. Bennett. You mean the Commission has entered decisions 
merely on the basis of the fact tha t to do otherwise would upset  the 
part icula r industry, is that right ?

Mr. Morgan. Let’s not be—I don’t want to confuse you.
Mr. Bennett. I am using your words.
Mr. Morgan. You will never read tha t in a Commission decision 

issued to the public, I  can assure you of that.
Mr. Bennett. I am not saying that,  I am asking you to explain 

this charge tha t you made.
Mr. Morgan. I am simply trying to tell you t ha t there have been 

cases where the real reason, not the reason stated to the public, but 
the reason given in meetings and priva te conversations within the 
Commission, for  failure or refusal to act, is th at the indust ry would 
not like it. Now, there may be a good reason-----

Mr. Bennett. You mean the real reason is not stated in the written  
opinion?

Mr. Morgan. Tha t is correct. Now, tha t may be a good reason, that 
and others, when the proposed action is unwarranted or unwise. But 
when th at is the only reason given in priva te, but a different reason is 
given to the public, then I  have doubts that the public is getting what 
it needs and requires from the agencies.

Mr. Bennett. I would say tha t a Commissioner who did tha t was 
dishonest, wouldn’t you ?

Mr. Morgan. I am not willing to go tha t fa r.
Mr. Bennett. You say the Commissioner has put one thing in his 

opinion, but  his real reason is concealed, he has got some other reason 
which is not stated  in the wr itten opinion issued to the public?

Mr. Morgan. Yes, sir.
Mr. Bennett. You say to do tha t is no t dishonest?
Mr. Morgan. I don’t th ink it is in the usually accepted sense of the 

word or the term.
Mr. B ennett. I s th at what you call conformity?
Mr. Morgan. I think you could call it that.  I think  you could call 

it t imidity  also, and I think you could call it an urge or need for per­
sonal security. But those are not terms ordina rily thought of under 
the heading of dishonesty.

Mr. Bennett. You are getting into some pret ty serious charges, 
I think.

The Chairman. I want to get fur ther explanation, if  I can, because 
it seems to me to be a serious charge, what is in the next statement. 
And tha t is in the second full paragraph  on page 2, following the 
statement tha t was referred to a moment ago.
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You say to  the Pr es id en t:
Instead, it can easily become a fraud  upon the public and a protective  shield 

behind which monojKily may operate to the public detriment.
Now,  I want to find out if what you meant  here  was  to say to the  

Pr es iden t, in the  let ter , which you released to the  pres s, as I un de r­
sta nd , to become pub lic—is th at  going on in e ith er  the Comm ission  you 
are  se rvi ng  on, or  in a ny o f the othe r C ommissions , to  yo ur  knowledge ?

Mr. Morgan. 1 th ink  that again  thi s is s imply  an exerc ise in logic. 
I f  th e agencies do no t exercise the vit ali ty and  v igo r th at  the  la w calls  
for , the public has  ve ry lit tle  possibi lity  of lea rn ing  t his . The publ ic 
assum es it is ge tting  from the  agencies wha t the  law cal ls for. I f  it 
get s less  tha n th at , 1 th ink you can say t ha t the p ubl ic is b eing  cheated , 
sho rtchanged, defrauded. W ha t I am tryi ng  to point  out here are 
the  possib ilit ies  inhere nt in the  situ ation, the  possib ilit ies  which in 
my opinion will be prec luded if men of rea l sta tu re  o r cal iber are  ap ­
pointed to these offices.

The Chairma n. An d we are  to arr ive at a conclusion, the n, that  
th at  is not being done ?

Mr. Morgan. Wha t is not being done?
The C hairman. Men of  real sta ture and ab ili ty  being appointed  lo 

thes e Commissions.
Mr. Morgan. If  you will read Dean La nd is’ rep or t where he deal s 

with  th is subject,  he desc ribes the  decline of  Commission personne l 
begin nin g a bou t t he time of World  W ar  I I  in fa r more specific deta il 
tha n I have in my let ter  to  th e Presi dent.  I f  you wou ld like, I will be 
ha pp y to read  some of th is into the  record .

The (h iairman . 1 th ink  tha t is alr ead y in our records,  Commissioner 
Morgan . And I might  also say that Dean  La nd is  is not down here  
any mo re: his time  was sho rt fo r one reason or ano the r. I adm ire  
Dean Landis:  I have long had gre at admi rat ion  fo r him; he is a man  
of grea t ability. He had a job to do which was a tem po rary  job. 
But I mig ht say at the  outset that  his  views  about the con cen trat ion  
of  con trol  over these agencies down at  the  W hi te  House were not in 
acco rdan ce with  what we tho ught was the  int en t of  the  law. And 
1 th ink the  P res ide nt feels  the same way, from  my con versat ions with 
him and from  pub lic sta tem ent s he has made.

Mr. Me )ss. Mr. C hai rman?
The Chair man . Mr. Moss.
Mr. Moss. Mr. Morgan, while  we are at th is  poin t, I have  read you r 

diss ents, and let me say that  I find in them  a sense of  great  vigo r, 
cl ar ity  and  logic. There  may  be instances in read ing them where I 
have not always  agreed, nevertheles s the  fac t th at  you have sta ted  
well and with out any equivocation your views is, I  t hink , m uch to y our 
cre dit .

I read the  Idaho Powe r decision. And  you point out here  in thi s 
sta tem ent, as it has  been read here  in the  comm ittee , th at  if ou r reg u­
la to ry  laws are not adminis tered by men of the  type  you ref er  to, 
No rri s. Joh nso n and  Pincho t—and i would point out th at  th is wasn't 
pa rt isan , because all of these were dis tinguished Republican s, one of 
them was the  great  Sena tor  from my State —th at  the re is a danger in 
th is exerc ise aga in of a desire of confo rmity , a tim id ity  in moving 
beyond the  exist ing  p rac tices or  policie s t ha t ul tim ately  c ould lead to 
a typ e of regula tion which  would  be a frau d upon  the  public.
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Now, a fraud is not too difficult to define. One thing,  it isn’t the 

real thing, is it ?
Mr. Morgan. That is correct, sir.
Mr. Moss. The public expects that in your role as a regulator tha t 

you will see that  its interest is protected, and the utilit ies’ interest 
is part of the public interest ?

Mr.MoRGAN. That is absolutely correct.
Mr. Moss. It is important  that  we have utilities  of vigor, able to 

undertake the responsibilities given them, along with their  right s 
to serve?

Mr. Morgan. That is very fundamental.
Mr. Moss. And in the Idaho case you mentioned four points as form­

ing the basis for your dissent, urgin g the Commission to go beyond 
the practice of just more or less pro  forma approval of financing to  
determine the uses to which this  additional money is going to be put, 
is that true  ?

Mr. Morgan. That is correct, sir.
Mr. Moss. You mentioned the fact that  there was a serious question 

in the previous Commission as to whether or not the wholesale rates  
then existing were under the actual cost of production.

Mr. Morgan. That  is correct.
Mr. Moss. And if they were, this would be unsound unless the other 

ratepayers of Idaho were looked to, to produce the revenue to make 
up the deficiency ?

Mr. Morgan. And in that  case it would be discriminatory.
Mr. Moss. And in tha t case i t would be discriminatory. And you 

said to the Commission, let’s look at it, go ahead and approve it and 
condition it and see whether or not this is a fact. The previous 
Commission raised a serious question, indicating that  they would at 
a given point, the effective da te of the Utah contract, undertake to 
evaluate the rates.

Mr. Morgan. Yes, sir.
Mr. Moss. And you went on to mention the fact tha t Idaho  Power 

had stated—this wasn’t just your opinion, but the company itself 
had stated that  if the Bonneville area was extended, that they might 
not proceed with thei r program of expansion, is that true?

Mr. Morgan. They made the flat statement that they would abandon 
all expansion programs in Idaho if Bonneville’s market area was 
extended.

Mr. Moss. And you though t this was a significant fact which the 
Commission should have evaluated ?

Mr.MoRGAN. I still do, sir.
Mr. Moss. And then there was a further matter, that  Oregon and 

Washington and Idaho had a claim that they were prosecuting agains t 
the company of almost $7 million for damage.

Mr. Morgan. Yes.
Mr. Moss. And you thought the impact, in the event the States 

should prevail on this, the impact upon Idaho should be considered by 
the Commission along with these others?

Mr. Morgan. I thought  we should at least find out whether they 
are insured against such a claim.

Mr. Moss. And you also look at the practice characterized by you 
as a 5 percent present-worth  method of depreciation for its Brownlee
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an d Oxbow pro jec ts, ins tead of  t he  regu lar str aigh t-l ine method pr e­
scribed  by t he  FP C ’s uni for m system of  acco unts?

Mr. Morgan. Yes, si r.
Mr.  Moss. An d in the  fa ilu re  of the  Commiss ion,  at least in their 

opinion, to take cogn izance of any  of thes e fac tor s, you fou nd th at  
there was tim idity , a reluct anc e to move into pe rhap s a new area in 
ap prov al  of  requ ests  fo r finances, of expans ion  by com pany?

Mr.  Morgan. I t  seems so to me. An d my imp ress ion was strongly  
reinfo rce d by the  conversat ions wi thin the  Commission while  thi s 
case was before us.

Mr.  Moss. Now, I  wo uld say t ha t be fore th e C al ifo rn ia  case in which 
you also diss ented—I  was under the  imp ress ion  th at the  Comm ission  
did  look to th e uses of  the  pro posed f indings.

Mr. Morgan. The law requires us to.
Mr. Moss. An d 1 f el t— I  ha d every  conv ictio n th at  th is was being 

done. So to th at  ext ent , at leas t to me, I could , I guess, by a very 
broad app lic ati on  of  the term “f raud ,” say t hat  th at  ty pe  of  re gulat ion  
at  th at  po in t was not the  type  of reg ula tion which 1 an tic ipa ted  was 
prov ide d fo r in  th e procedures of  the  Com mission an d con tem pla ted  in 
the  law itself.

Mr.  Morgan. I  pu t it as strongly  as I could in my dissent.  And  I  
wrote  two of  th em in th at  case. We did  not do—no t only  did  we not 
do w ha t the  consu mers  no rmally expec ted us to do—we did not do what 
the law requires us to do.

Mr.  Moss. Tha t is al l I  have.
The Chairman . I wa nt to continue un til  we get  th roug h wi th the  

let ter . I  t hink  i t should  be  a nalyzed before  we continue fu rth er .
I  don’t th ink anyone could have any disagree me nt wi th wha t Mr. 

Moss has  jus t said with reference  to the  responsi bil ity  of a Commis­
sioner  in going  into  any pa rti cu lar problem and ar rivi ng  at a de­
cision in his  own mind from the  fac ts and inf orma tio n he has.

Bu t the  implicat ion s wi th refe renc e to the  ch arac ter and  abili ty of  
othe r Commissioner s, not only  in your  own Commission, bu t in oth er 
regu la tory  agencies, are  wh at I  th ink we sho uld  be intere sted in in 
th is  committee.

I  migh t say, Commissioner, I  have  been very str on g over the  yea rs 
fo r men of ab ili ty,  bac kgroun d, and  experi ence in  thes e va rious regu la­
to ry  agencies. An d I  have a let ter  on file from the  Presi dent of the  
Uni ted State s to th at  effect. An d I hav e a le tte r on file from the  
fo rm er  Pre sid en t, Mr. Eisen how er, to  th at effect.

In  m y let ter s to them , I urg ed con sidera tion of  men of abilit y, and 
when they had  perfo rmed thei r dut ies , th at  rea ppoin tm ent be con­
sidered. I  feel th at  thi s is a policy th at  should  be followed by the  
Ch ief  Execu tive .

But  the  rea l question here is th at  in yo ur  sta tem ent  of  the  reasons 
fo r yo ur not  wanti ng  rea ppoin tm ent, you  make reference  to the  regula­
to ry  agenc ies in gen era l, and  you chara cte rize them as manne d by 
or dina ry  m en, and  you mak e refe rence to cou rage  and  outlook,  which 
if  not pro per, and  so fo rth , b rin gs  on the  type of  frau d th at  Mr. Moss 
re fe rred  to, and that, seems t o me to be a real  problem  here today.

Anl  I wante d to know  fo r the  com mit tee just what you meant  by 
th is  c ha rac ter iza tio n. I  have a fee ling th at  t he re has  been a gradua l
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improvement in the administration  of the laws of these regulatory 
agencies for the last several years.

I have a feeling tha t tha t has resulted because our problems are 
different and more acute today than when Mr. Aitcheson was a mem­
ber of the ICC. They are far  more complicated today than  when 
Mr. Joe Eastman 25 years ago was a member of the Inte rsta te 
Commerce Commission—and a great man he was—and Mr. Splawn, 
whom you mentioned, and Mr. Mahaffie in more recent years.

But we have reached a period of time of transit ion into these more 
highly  technical, concentrated areas th at challenge, as you have indi­
cated here, the best that is in any Commissioner. And fo r tha t reason 
I think it is helpful to first fully realize the tremendous responsibility 
of any Commissioner in one of these fields today.

But then, when there are implications as to the character of the 
regulato ry Commissioners as of today on a general, broad basis, it 
seems to  me it deserves fur ther clarification and explanation.

And I must say in all frankness tha t I think tha t Presiden t Ken­
nedy has given very serious consideration to the appointment of men 
to these regulatory agencies, and has taken his job very seriously in 
trying to get the kind of  men on these agencies that we should have— 
not th at every appointment has been as I would probably have made 
it, and I made some suggestions to him on certain appointments which 
he didn’t see the same way I did, but he assumed his responsibility  
in it.

And I have been quite encouraged tha t we were progressing in 
the administ ration of these laws.

Mr. Morgan. So am I.
The Chairman. The way I read your letter, the actual language 

of it  seems to convey the idea t hat  we are deteriorating in the admin­
istration  of laws. And if tha t is the case, we want to know it. And 
we want to know from you or anybody else how we can improve 
regulations.

I agree with what you said a moment ago. No matter how good 
a law is, if it is not adequately or properly administered, it isn’t 
worth anything to the American people and the public.

Mr. Morgan. Let me say, Mr. Chairman, that  if my failure— 
which was purely oversight—to include a sentence in my letter saying 
tha t the deterioration that  I spoke of  a minute ago as described by 
Dean Landis, which set in about the time of World War IT—if my 
failure to include a sentence saying that that deterioration has in 
my judgment now been halted, and tha t a visible improvement is 
now present; if tha t failure led to or is p artly responsible for some 
of the misinterpretations of the letter, then I am deeply sorry. I 
feel that the deterioration has been largely halted, and that we are 
making some improvements in this vital area of the quality  of 
personnel.

The Chairman. Why didn’t you go down to the President and sit 
down and talk to him, then, and tell him all about this, instead of 
writing a letter and giving it to the papers ?

Mr. Morgan. I understand t ha t is not at all easy and simple to do, 
sir.
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Bu t at any  rate, my main  object in writ in g the let ter  was to re ­
emphasize  what many  people have reem phasized before  me, and  will 
aft er  I leave here , that  concern as to the qu ali ty of the  personnel at 
the  Com missioner level can’t be overdone, the  imp ortanc e of it can’t 
be e xaggera ted . Th is is ma inly what I was tryi ng  to  say. And if, as 
I  say, my fai lur e to include a poin t or two t ha t should  be in the  le tte r 
has led t o some m isinte rpret ati on s, I am gen uinely  s orry for  th at .

Th e Chair man . I don't  believe, if you mean th at , th at  I have mis ­
in ter prete d the  letter. I read  it, and that  is the  reas on I wanted to 
give  you full  op po rtu ni ty to exp lain  just  what you mea nt by cer tain 
of  your  very p oin ted  sta tem ents.

Mr . Be nne tt.
Mr.  Bennett . Mr. Morgan, I want  to go back to what I was discuss­

ing  with  you a few min utes ago. I listened with interest to the  ques­
tions of Mr. Moss.

I have  ofte n hea rd you say that the qu ali ty of  ad mi nis tra tio n has 
impi'oved . The  de ter ior ation  that  you talked  abou t has  subsided. 
But  yet you just said a few min utes ago that within  the  last  year and 
a ha lf,  the  ma jor ity  of the members of the  Fed era l Bower Commis­
sion  issued an opin ion that  was not based upon the  fac ts of the  case, 
as sta ted  in the  opinion, but was based upon som eth ing  secret or 
pr iv at e that  they  for mu lat ed  thei r jud gm ent  upon, which the  public 
was  not  and cannot unde r the  circums tanc es become awa re of.

Now, am I s ta tingth e s itu ation  accurate ly ?
Mr. Morgan. I th ink so. Th ere  are  o the r fac tor s involved,  bu t thi s 

one is pres en t; yes.
Mr.  Benn ett . Wo uld  you say that th at  kin d of a practic e on the  

par t of yo ur  fellow Com miss ione rs is not d ishones t ?
Mr.  Morgan. Ce rta inly not in the sense of the  ordina ry  in te rp re ta ­

tio n o f th e word. 1 ut il men are  pe rfect------
Mr. Bennf/it . W ha t do you mean,  in the  or dina ry  in ter preta tio n?  

Ts i t dishonest for a C omm issioner to conceal som eth ing  in an opinion  
that  he wri tes that  he ought  to  have revealed ?

Mr. Morgan. Th at  happens over and  ove r and is fa ir ly  common. 
Th e mere fact th at ------

Mr. Benn ett . Fa ir ly  common ?
Mr.  Morgan. The mere fac t—I think  it is common everywhere— 

the mere  fact that  a fac tor which  play ed a pa rt  in the  formula tion of 
an orde r is left out of the  ord er does not  make the  orde r to tal ly  dis ­
honest or th e person who wrote it dishones t.

M r. B enn ett . I)oes i t make it mis leading?
Mr.  Morgan. It  may m ake it m isleadin g.
Mr. B enn ett . Does it make it a fra ud?
Mr . Morgan. Tf it involves an im po rta nt  mat ter, and  if the con­

cealmen t was with de libera te intent , yes, it can become very  serious .
Bu t th is happens ma ny t imes with no serious  consequences at all.
Mr . Ben nei t. Let 's not tal k about theore tica l cases: let' s t alk  about 

the  decision th at you r efe rre d to. Le t’s talk  about th a t :
Was tha t opinion  by a majo rit y a misleading op inio n ?
Mr.  Morgan. I th ink so, and  I said so a t very  gr ea t len gth  in two 

dissents .
Mr. Benn ett . Was it dishonest ?
Mr.  Morgan. No ; I  wo uld n’t say that .
Mr.  Benn ett . Was  it fra ud ulen t?
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Mr. Morgan. That is hard to say. To the extent tha t any order de­
prives the public of what it thinks it is getting and knows i t is en­
titled to get, that word might be used. 1 here are only a few cases 
that I would think  of using th at word for.

Mr. Bennett. Well, the public, according to your thesis in these 
decisions, is losing something, is that  not true?

Mr. Morgan. It is losing some protection.
Mr. Bennett. The public is losing something tha t it is entitled to 

by the decision that you are talking about, is tha t not true, in your 
opinion ?

Mr. Morgan. That was my opinion.
Mr. Bennett. And, therefore, if the decision is contrived by facts or 

circumstances which are not revealed in the opinion, is tha t not a 
fraudulent  opinion ?

Mr. Morgan. I have not used that word in describing this-----
Mr. Bennett. You have used the word “ fraud” here, pret ty pro­

fusely, I would say, in one letter.
Mr. Morgan. I used it in my le tter to the President -----
Mr. Bennett. That is what I  am talking about.
Mr. Morgan (continu ing). To describe what can happen unless 

great care is given to this mat ter of personnel selection; yes, sir, I  did.
Mr. Bennett. What I would like to talk about today is what  did 

happen.
Mr. Morgan. Well, if you are t rying to get me to use a word-----
Mr. B ennett. I am not trying to get you to do anything except to 

explain what you can about this language. And I am having a diffi­
cult time.

Mr. Morgan. T don’t choose to relate that  part icular language to this  
parti cular case. This language, if you will notice-----

Mr. Bennett. All right. Is there a case that you can re late it to?
Mr. Morgan. No. T have made my dissent-----
Mr. B ennett. If  you can’t rela te it to a case, what are you talkin g 

about? Jus t a hypothetical case that  didn't  apply to the Federal 
Power Commission a t all ?

Mr. Morgan. I simply said th at u tility  regulat ion can easily become 
a fr aud upon the public-----

Mr. Bennett. Anybody knows that, Mr. Morgan. I have a 7-year- 
old granddaughter  that knows that.  Don't you think  the Pres i­
dent knows that , too, without your telling him in the letter, in those 
three single-spaced pages?

Mr. Morgan. I assume that he does know that.
Air. Bennett. You are telling  him, as a matter of fac t, that he had 

a bunch of low level, conformist, timid people on the Commissions, 
outside of yourself, who were there for personal security reasons and 
who were doing a poor job, isn't that what you were tryin g to do 
here ?

Mr. Morgan. No: it was not. The le tter speaks for itself.
Mr. Bennett. I will say it does, although there are a lot of things 

here that do not meet the eye. You have used a lot of language tha t 
you ought to interpre t. And we ought to find out for sure whether 
this is just a lecture you are giv ing the Presiden t about what we ought 
to do with some other Commission, or what you ought to do with the 
Federal Power Commission.
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W ha t was the  case? W ha t were you  tryi ng  to do, tell  him  wh at 
we ought to do wi th the  Federal  Power Commiss ion in the  fu ture , 
or  were you gi vin g him an a bs tra ct le cture?

Mr.  M organ. 1 was doing  exac tly wh at the  l et te r says  I  was doing. 
I  was reemp has izing once more, as many othe r people have done, the  
imp ortanc e of the  cal ibe r of personnel at  the  top level in reg ula tor y 
agencies.

Mr. Benn ett . Y ou say  in the  let ter , or dina ry  men cannot  ad mi n­
ister these laws. Now, would you describe  yo ur  fellow C om m is s io n ­
ers  as or din ary men ?

Mr. M organ. I  wo uld r at he r no t desc ribe  them a t a ll, sir .
Mr. Benn ett . I th ink , Mr. Ch airma n, we a re  enti tle d to th is in fo r­

mat ion.  Th is man has made some serious  ch arg es here  ag ain st oth er 
members o f th e Commission.

Now, maybe the  cha rges are  tru e, I  don’t know. But  I  th ink it  is 
ou r job to find out , and T th ink th is witn ess is evasive abo ut it. I 
don’t th ink he is f ra nk  wi th us.

An d I don ’t th ink he is being honest wi th us in his sta tem ent .
You have  used some lan guage  in here,  and you are  smart  enough  

to  tell us wh at you me ant  by it. An d I am going  to ask you again : 
W ha t did  you mean , th at  the  o the r Commiss ioners, your fellow Com ­
miss ione rs, are  ordina ry  men in the  sense th at  you used it in the las t 
sentence on page 1 in  your  letter?

Mr. Morgan. I am sor ry,  but  my responsibil itie s require me to d if ­
fe r on occasion wi th my colleagues, and  when  I do, to set fo rth my 
reasons fo r dif fer ing  wi th them, and I have done this. But  my re ­
spo nsibil itie s do no t require me to pass jud gm ent on them as indi ­
vid ual s, as persons.  I described my rel ati ons with them  at  th e out set  
of  my te stim ony . An d w hat I  sa id w as true.

Mr. Benn ett . T hea rd  what you said  a t th e outset of yo ur  testim ony , 
an d I  h ave  a lre ady rea d wh at you said in yo ur  le tte r. An d I am ha v­
ing  a ha rd  tim e recon cili ng th e two.

Mr.  M organ. Ha ve  you read  the p ar t of  my le tte r which  says i t does 
no t int end to depic t or describe anyone  inc lud ing  myself  or my col­
leagues?

Mr . B enn ett . Yes.
Mr.  Morgan. Tha t means w hat  it says,  too, s ir.
Mr. Bennett. W ha t category do you pu t yourself  in as a Com­

mission er?  Are  you an ordin ary man, as a Com miss ioner?
Mr.  Morgan. I  am a frai d t hat  I  am.
Mr. Benn ett . I s th at  the  reason you are  qu itt ing,  so th e Pres iden t 

can  put  an e xt ro ardi na ry  man  in you r place?
Mr. M organ. I t  is one. An d I  hope he  does.
Mr. Bennett . Do you  th ink there are  any be tte r men in the Com­

miss ion th an  you  as fa r as the  pro tec tion of  the  public  in ter es t is 
conc erned ?

Mr. M organ. That  is a difficul t questio n to  answer.
Mr.  B ennett. Would you give  it  a t ry  ?
Mr. Morgan. I  would ra th er  no t tr y  to ra te  the  members of the  

Commission wi th  respec t to each othe r, inc lud ing  m ysel f, sir.
Mr.  Benn ett . Y ou w an t to  leave wi th  us t he  impression, then, th at  

as a mat te r of  fact  you are  no t offe ring  any cri tici sm of  your  col­
leagues or  the ir  decisions, and th at  you are  perf ec tly  sa tisfied wi th the
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caliber of protection that  they are giving the public on the Com­
mission ?

Mr. Morgan. Will you repeat that again, sir ?
Mr. Bennett. Will you read it to him, Mr. Reporter?
(The record was read by the reporter, as requested.)
Mr. Morgan. I have not commented, and 1 will not comment on the 

caliber of my colleagues, because to do so would be to make a personal 
reflection or estimate of them which would be entirely improper. I 
have commented at length in my dissenting and concurring opinions 
as to thei r actions and as to the policies that  they have adopted  or have 
failed to adopt, and those statements remain on the public record 
where anyone may consult them. But  I  have not made personal judg­
ments or comments, and I see no reason to do so now.

Mr. Bennett. You just want to make this as a high-level discussion 
to give the committee the same kind of gobbledygook tha t you gave 
the Presiden t in your le tter of Jan uary 23, is that about the  size of it?

Mr. Morgan. I think I am being as clear as I can be on what I can 
proper ly say with respect to my colleagues, and what  I  can say only 
with great impropriety. I have commented on policies, on principles, 
on actions, and on inactions. I can do tha t, but I think  it would be 
the grossest impropriety for me to comment on them as individuals 
and with your indulgence, I will not.

Mr. Bennett. I am not  through,  Mr. Chairman, but I understand 
you want to adjourn.

The Chairman. Since you have discussed, as an example of what 
you have in  mind, the Idaho case, I  think in order for the record to be 
complete it should be included in the record.

(The document referred to fo llows:)
UNITED STATES OF AMERICA

FEDERAL POWER COMMISSION
Before Commiss ioners: Joseph C. Swidler, Chairman; Howard Morgan, L. J.

O’Connor, Jr. , Char les R. Ross and  Harold C. Woodward.
Idaho Powe r Company Docket No. E-7007

Order Authorizing th e I ssuance of P romissory Notes 
(Issued  December 10, 1902)

Idah o Power  Company (Applicant) , a corporat ion organized under the laws 
of the  Sta te of Maine and doing business in the  Sta tes of Idaho, Oregon and 
Nevada, with  its principa l business office at  Boise, Idaho, filed an application 
on October 10, 1902, for  an order,  pursu ant to Section 204 of the Federal  Power 
Act, author izing the  issuance of unsecured Promissory Notes in an aggregate  
principa l amount not to exceed .$30,000,000, a t any one time outs tand ing.  Notes 
are  to evidence hank loans and renew als of loans  to be obtained on or before 
December 31, 1902. Each Note will be issued prior to December 31, 1963, and 
will ma ture not la ter than one yea r af te r its date of issue, the  final ma tur ity  
of all Notes being not lat er  t han  December 31, 1904, and will bea r intere st at  the 
ra te  applicable  in New York City at  the  time of each borrowing to commercial 
bank  loans of such form and cha rac ter.  As of the  date of the  application , that  
intere st ra te  was 4y2 percent.

By order issued December 24, 1959, and supplemented December 29, 1900, in 
Docket No. E-0907, the Commission a uthorized  Applicant to issue up to $40,000,- 
000, princ ipal  amonut of short-term  promissory notes, the author iza tion to expire  
on December 31, 1962. As of August 31, 1902, Applicant had outstan ding $3,- 
900,000, aggregate principal amount of Promissory  Notes, and  expects to have
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outsta nding  Notes in the  tota l principal amount of approximately $9,600,000 as 
of December 31, 1962.

The requ est herein for  auth orization to issue Notes  in the  maximum principal 
amoun t of $30,000,000, will cover the issuance of new Notes and the issuance  
of any  renew al Notes, including renewal  Notes for the payment of any Notes 
presen tly outs tand ing or to be issued on or before  December 31, 1902, under  the 
above-described auth oriz atio n in Docket No. E-6907.

During  1903. Applicant expects to underta ke perm anent financing arrang e­
ments , including the issuance of equity secur ities, probably during the fall of 
that  ye ar : the  exact form, amount and times of issuance of such long-term corpo­
ra te  secu ritie s necessarily  will depend upon fu ture  market and othe r conditions. 
However, should marke t or other conditions cause a delay in or postponement 
of the  contemplated permanent or long-term financing, Applicant sta tes  tha t it 
may  be necessary to issue short -term notes up to the  amount of $30,000,000, in 
ord er to avoid delay and addi tiona l cost in the  cons truction of essential service 
facil ities.

The proposed issuance of Notes will enable Applicant to (1) issue renewal 
or replacement Notes for those presently outs tand ing or to be ou tstanding on or 
before December 31, 1963; and (2) carry forw ard Appl icant ’s const ruction pro­
gram for  the  balance  of 1962 and 1963, which is cu rren tly estim ated at  $24,400,900. 
described as follows: Snake Itiver Development (Pro ject  No. 1971), $8,830,000; 
oth er produc tion facili ties, $500,000: Brownlee-Boise 230 kv. line No. 3, $4,- 
438.000; othe r transmiss ion lines, $1,513,000: subs tation facilit ies. $3,180,000; 
dist ribu tion  lines and facili ties, $4,900,000; and, general plant and facili ties, 
$1,089,000.

None of the proposed Notes will  be resold to the general public, and no finder's 
fee or othe r negotia tion fee, commission or  remuneration  will be paid in connec­
tion there with  to any t hir d person.

Written notice of the application has been given to the Idaho Public Util ities  
Commission, the Nevada Public Service Commission, the Oregon Public Util ity 
Commissioner, and to the  Governor of each of those State s. Notice of the appli­
cation was also given by publica tion in the Federa l Reg ister  on October 30, 1962 
(27 F.R. 10563), sta ting that  any person desi ring  to be heard or to make any 
protest  with  reference to the application should file a petition or p rote st with the 
Fed era l Power Commission, Washington 25, D.C., on or before November 19. 
1962. No protest  or  petition or request to be h eard  in opposition to the grantin g 
of the appl ication  has been received.

The Idaho Public Util ities Commission, by order dated October 25. 1962, 
authorized Applicant to issue $18,837,500, principal amount of Promissory Notes, 
“over and above the limi tation applicab le under Section 61-903. Idaho Code; 
th at  is, $11,162,500 or a tota l of $30,000,000 a t any time outs tand ing.’'
The Commission finds:

(1) Applicant, a corpora tion, is a public uti lity within the meaning of Section 
204 of the Federal Power  Act, subject to the  juri sdictio n of the  Commission as 
here tofore described and set for th in the Commission’s order issued November 
7, 1957, Idaho Power Company, Docket No. E-6781 (18 FPC (503 ).

(2) The proposed issuance  of Promissory Notes in the aggregate princ ipal 
amount of $30,000,000, all as described above, will be in excess of 5 percent of 
secu rities with in the purview  of Section 204 of the Act.

(3) The proposed issuance of Promissory  Notes in the  aggregate  principal 
amount  of $30,000,000, all as described above, will be in excess of 5 percent of 
the  pai- value of the  other securities of Applican t, and therefore, will not be 
exempt by vir tue  of Section 204(e)  from the  requ irem ents  of Section 204(a) 
of the Act.

(4) Applican t is not organized and operating  in a State , under the laws of 
which  the secur ity issue he re involved is regulated by a Sta te commission within  
the  meaning of Section 204( f) of the Act;  and the proposed issuance  is. the re­
fore, not exempt by vir tue  of that  Section from the requ irem ents  of Section 204 
of the Act.

(5) The proposed issuance of Promissory Notes will be exempt from the com­
pet itive bidding requ irements of Section 34.1a of the Commission’s Regulations 
und er the Federal Power Act, by reason of par agraph  34 .1a(a) (2 ) thereof.

(6) The proposed issuance of securities, as her ein aft er author ized, will be for  
a lawful object, with in the corporate  purposes of the  Applicant and compatible 
with  the public  interest, is appropriate for  and cons isten t with the proper  per­
formance by Applicant of service as a public util ity  and will not impa ir its 
abi lity  to perform that  service  and is reasonably app ropriate for such purposes.
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The Commission o rd er s:
(A) The proposed issuance of  Prom issory Notes in the aggregate princ ipal 

amount of $30,000,000, outs tand ing at  any one time, upon the term s and condi­
tions and for the purposes set for th in the  application,  all as described above, is 
hereby authorized , subject to the provisions  of th is order.

(B) This  author izat ion is expressly  conditioned upon the  ma tur ity  of all 
Notes to be issued pur sua nt the reto being with in one year of their  respective  
date s of issue and the tinal ma tur ity  of all such Notes being not la ter than 
December 31, 1964.

(C) The foregoing  a uthorization is withou t prejudice  to the  autho rity  of this 
Commission or  any othe r regu latory body with respec t to rates , service, accounts, 
valua tion,  estimates,  or dete rminations  of cost or any other ma tte r whatsoever 
now pending or which may come before  this  Commission.

(D) Nothing in this order  shal l be construed  to imply any gua ran tee  or obli­
gation on the pa rt of the United Sta tes  in respect of any secu rities to which this 
orde r rela tes.

By the  Commission. Commissioner Morgan dissent ing, tiled a sep ara te sta te­
ment. J oseph II. Gutride, Secre tary.

Idah o Power Company Docket No. E-7067
(Issued  December 10, 1962)

Morgan, Commissioner, dissentin g:
Once again  the Commission is required, by thi s application,  to address itself  

to its responsibi lities  under Section 204 of the Federal  Powe r Act. Once again,
as in Pacific Power and Light, Docket Nos. E-7024 and E-7025, 27 FI ’C ----- ,
----- 1 and ----- , we must decide whethe r our  approval  of secu rities under that
Section need only be a ceremonial formality  requiring no more than a rec ita ­
tion of some of  the surface fact s a nd the  issuance of a rout ine orde r; or whether, 
as I believe the law plainly requires, we should examine all the  fac ts carefully  
and decide whether, in the ligh t of those facts , the puqiose or undertakings to 
be financed by the proceeds of the secu rity issue are, singly and collectively, 
“compat ible with the public inte res t,” as spelled out in the Federal  Power Act 
as a  whole.

Since the law on the subjec t has  been ra ther  extensively explored in Pacific 
Power and Light , suyra,  par ticu lar ly in my dissent and fur the r dissen t there in, 
I shall  not repen t that  discussion here. Ins tead I shall  confine myself to ce rtain 
fact s which raise serious and unresolved questions of public ixdicy with  respect 
to a portion of this secur ity issue and  refer those readers interested in a dis­
cussion of the Commission’s legal responsib ilitie s to the Pacific case.

At the outset let me make it clear tha t, as in the  Pacific case, I raise ques­
tions only with  respe ct to that  portion of the security issue herein associated  
with a pa rticu lar  pro jec t; namely, cons truction of Project No. 1971. With re­
spect to the remaind er of the secu rity issue there are  no problems of which I am 
presently aware, and I pose no objections there to.

We are  in formed th a t:
“Applicant has been engaged in an extensive program of expansion which 

has  consisted prim arily of the development of the hydroelectric resources of the 
Snake River and construction  of high voltage faciliti es from the hydroelectric 
plan ts to its load cente rs and to interconnec tions wiwth  neighboring  systems. 
Applicant estimates at this  time th at  costs for the balance of its  1962 const ruc­
tion program and for its 1963 cons truction program will amount to $24,400,000. 
* * « * « • •

“Over one-half of the estim ated costs of the  construct ion program is concerned 
with the completion of P roject No. 1971 and related transmission facil ities . Con­
struction  of the Hells Canyon plant was sta rte d July 27. 1961, with  completion 
scheduled sometime in 1964. Tota l expe nditures  incurred in connection with 
the Hells  Canyon plant, as of Septem ber 30. 1962. are $4,590,148.00. These 
expendi tures cover prelimina ry engineering,  explora tory  drilling, access roads, 
and reservoir  clearing. Late st cost estimates for the  completed Hells  Canyon 
uni t reported by Applicant, subject to change, is approximately $55,000,000.”

The “Hells  Canyon plant” referred to is Lit tle  Hells Canyon dam. the  thi rd 
and downstream  dam of Idaho  Powe r’s three-dam scheme, licensed by thi s Com­
mission amid unparal leled  controversy in 1953. The other two dams, Brownlee 
and Oxbow, have  been completed and a re  in operat ion.
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As can be seen, only minimal outlays have as yet been made for  construction of this thi rd dam, and those have only involved minor  items  such as an access road, pool c learing, and  the like. Const ruction of the main project has  not yet begun. In the intervening period  since the license was issued, a series  of prob­lems have arisen , some of them involving calculations and predic tions of Idaho Powe r’s need for  energy a s expounded d urin g the licensing  proceedings, and some of them aris ing  from events which have occurred since then. These problems rai se serious doubts  concerning the wisdom of proceeding, unde r present circum ­stances, to construct this dam. It  is my strong belief that  the  fulfillment and implementa tion of our licensing  responsibili ty require  us, in a sep ara te and independent proceeding, to investiga te all quest ions and quie t all doubts regard ­ing this imp ortant na tur al resource before allowing the  company to proceed wi th its  fu rth er development.
However, with  respect to this  partic ula r application , I am convinced that  our responsib ility under Section 204 precludes us from approving the issuance of secu rities to finance that  und ertaking without at  least exploring the  questions in which Project No. 1971 has become enshrouded.
In the following brief summ ary of those questions, insofa r as they can be identified at  the present time, I shall not attem pt to reach  conclusions or pass judgments.  It  would be patently unfai r and unsound to do so. My only pur­pose is to outline the  quest ions and urge th at  the public inte res t requ ires the ir constructive  settl eme nt before the  expenditure of very large  capi tal fund s is perm itted .

I
It  appears  th at  the  Idaho Power Company is a lready faced with  a problem of surplus ca pacit y; and that  this situation is likely to continue for some time in the futu re. Further,  it  has been variously estim ated th at  Idaho Power  will not need the  a ddit iona l 272,000 kw to be provided by Lit tle  Ile lls Canyon dam until  sometime between 19G6 and 1975,1 * 3 and none of these  estimates lias taken into cons idera tion the  problems Idah o Power may  face  in attempting  to dispose of add itional capacity at  compensatory rates if low-cost Bonneville power becomes available in southern  Idaho.
In the present circumstances there is some degree of doubt  concerning the economic wisdom of building all thre e of those projects, as was the case in 1958 when our predecessors chose to gra nt a license for  all of these sep ara te under­tak ing s to a company th at  then  had an installed  capacity  of 375.375 kw, ra ther  than  recommend the  const ruction of a  single large unit by the  Federal  Govern­ment. The extent  to which these  projec ts were und ertaken  as the result  of a clash between ideologies ra ther  than as the  r esu lt of prud ent  bus iness judgment rem ains undetermined .
In any event, the  res ult  of premature  yet legally  necessary construction (i.e., fo r license reten tion purposes) has been to force  Idaho Power to dispose of its surplus product ion by means  of pract ices which may be ojiera ting to the  de tri ­men t of i ts consumers  and possibly of i ts stockholders. Consequently, I am most rel uc tan t to enlarge and agg ravate what alre ady  appears  to be a  problem ser i­ously affecting  the public inte res t by approving the issuance of securities to finance what , in the  l igh t of available evidence, may prove to  be addit iona l pre­matu re or unneeded-construction.
There alre ady  exis ts a need to sett le the  question whe ther  the  cost of Idaho Pow er’s present excess capac ity should continue to be borne by its  customers, or whether th at  cost should be borne by i ts stockholders unt il inclusion of all gen­era ting capacity in Idah o Powe r’s ra te  base is economically justified. Fail ing this , however, I feel that  as  a minimum we should determine whether  the financ­ing costs of the  additional issue here proposed should proper ly be charged  to Idaho Power’s customers or to  it s stockholders.
The availab le evidence re ferr ed to includes bu t is not lim ited to the  following:(a)  Idah o Power  has  con trac ts with  Pacific Power and Light, Washington Wate r Power, and Utah Power  and Light for  larg e blocks of firm power from Idaho Powe r’s new Brownlee and Oxbow dams on the Snake. Idaho Power's contr act rat es  to those companies for that  power a re : Pacific, 4.75 mi lls ; W ash­ington Wa ter Power, 4.75 mills;  and Utah Power ,1 4.60 mills. Idaho Powe r’s

i  A t th e tim e th e th re e a lt e rn a te  in st a ll a ti ons were pl an ne d,  Id ah o Po wer  it se lf  te st ifi ed  th a t  th ey  wo uld  pr ov ide i t  w ith  su rp lu s ca pa ci ty . The  ex am in er  in th e Hel ls  Ca ny on  pr oc ee ding  ac co rd in gl y foun d th e eco nomic fe as ib il ity  of  co m pa ny ’s th re e-da m nlnn  ‘‘e x ­tr em el y doubtf ul” un ti l th e ye ar  197 5 (f inding  No. 31 ).3 A 1958 ra te  filing.
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systemwide costs are  reliab ly estimated to be in the  neighborhood of 6.5 mills. 
During 1961, the  company’s sa les to those three uti lit ies  accounted for more than 
20% of it s to tal  capacity outpu t.’

(b) In 1956 Idah o Power filed ra te  schedules (F I’C No. 24) with this Commis­
sion provid ing for the sale  of firm power to the  Utah Power & Ligh t Company 
at  rat es  of 7.5 and 8 mills. They are sti ll in effect. In 1958 Idah o Power filed 
ano the r ra te  schedule (FPC  No. 26) calling for the  s ale of addi tional firm power 
to the same customer, at  th e same del ivery  points, and under the same conditions, 
at  a ra te  of 4.6 mills—effect ive upon the completion of Idaho's Oxbow project 
in the  la tte r p ar t of 1961.

This anomaly did not escape the  pr ior  members of thi s Commission. They 
direc ted the  Secre tary to w rite  a let ter  to the  company on Ju ne  4, 1958, q uestion­
ing “the  propriety  of having ra tes in the  above-designated ra te  schedule  which 
are  d ifferent from those conta ined in your Rate Schedule FPC No. 24, since both 
agree ments provide  for essential ly the  same class  of service to the  same pur­
chaser at  the same delivery  points. “In  connection therew ith ,” th at  let ter  con­
cluded, “the  rat es  and charges conta ined in your  Rate  Schedules FPC Nos. 24 
and 26 and your company’s cost to serve the purchaser may be subject to furth er 
scru tiny  a t th e time service is init iated the reunde r.”

Service thereunder has since been in it ia te d; yet  the proprie ty of the dual  rat e 
filings remains unscrutinied.

(c) Inasmuch as cer tain  of Idaho Power's other wholesale customers  are  pay­
ing rat es  considerably in excess of systemwide average costs, it fu rth er  appears 
that  the foregoing prac tices  may constitute  an illegally  p refere ntial and discr imi­
natory  situation. Moreover, Idaho Power prese ntly is seeking a 13.6% rat e 
increase from its intra sta te  ret ail  custom ers in Idaho. This  is developed in full 
in the  Brief of the General  Services Adm inist ration on behalf of the  United 
States Atomic Energy Commission, date d July 2, 1962, in Case No. U -l 006-42 
before  the Idah o PUC. The question that  should be determined by thi s Commis­
sion (or  by a joint inquiry with  the  Idah o Commission) is to what extent  Idaho 
Power may be requi ring its domestic  ret ail  consumers to pay excessive rates to 
compensate the  company for the  app are nt losses incurred  in its  in ter sta te sales 
at  wholesale in an effort to dispose of its  surplus capaci ty.

Accordingly, absent at  least inte rim answ ers to these  questions, I am unable 
to find that  the  company has  made the  showing we must require  it  to make be­
fore gran ting  our approval of the  securi ty issue here proposed.

II
Company’s appl ication makes no reference to its announced intention to cancel 

all of its expans ion plans in the event th at  the Bonneville Power A dministr ation  
extends service into southern  Idaho . The press has recen tly quoted the com­
pany’s President as sta ting thi s to be the company’s intended course of action  in 
the  event low-cost Bonneville power  service is extended to Idaho.4 Pro ject No. 
1971 constitu tes by far  the larg est element in Idah o Powe r’s expansion plans.

More recently, the press  has  a lso rei>orted that  the ten tat ive  results  of Bonne­
ville’s studies indicate that  it would be feasible so to extend its service. A de­
cision on this ma tte r will be made by the  Sec reta ry of the  In ter ior  in the nea r 
future .

The announced intention of company to cancel its  expansion plans , the  financ­
ing of which we ar e here  called upon to approve, looms lar ge to me a s a question 
that  should be definitive ly answered as pa rt of the  inves tigat ion th at  Section 204 
plainly requ ires us to  un der take  in such a situation .

II I
Exh ibit  II of company’s applicat ion in this matter , filed October 10. 1962, 

sta tes  that  “Applicant has no known contingent liab ilit ies  except items such as 
damage sui ts or claims (covered by excess coverage insu ranc e af te r prim ary

’ D ur in g 196 1, n lo w-w at er  ye ar , th os e th re e u ti li ti e s  did no t ta ke th e ir  fu ll  co n tr ac t 
en ti tl em en ts  fro m Id ah o Po we r. As a re su lt , th e reve nu es  pe r k il ow at t ho ur pa id  by thos e 
co mpa nies  to  Id ah o Po wer  wore as fo ll ow s: Pa cif ic.  6.4 m il ls ; W as hi ng to n,  6.2 m il ls ; an d 
U ta h,  5.1 mill s. But  in  1962 (a nd  o th er m ed ian w ate r years ),  i t  is  ex pe cted  th a t Id ah o 
Pow er ’s sa les to  thos e th re e co m pa nies  will  be g re at er . Ac co rd ingly,  th e reve nu es  pe r 
kilow at t- hour th a t thos e co mpa nies  will  pa y to  Id ah o Po wer  wi ll be ev en  less  th an  th ey  
pa id  in 1961.

4 F o r ex am ple, see th e  P o rt la nd  Oregon  R ep or te r of  A ug. 17, 196 2.
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lia bil ity ), and similar  items involving relatively small amounts as of the date  
of thi s app licat ion.”

Since then, on October 15, 1962, a forma l complain t was  filed with  this Com­
mission  aga inst the Idah o Power Company by the Attorney General of Oregon. 
Specifically, that  complaint asks that  Idaho Power  Company be required “to pay 
to th e S tat e of Oregon the sum of $2,300,000 to compensate" it for  the salmon loss 
caused by the  collapse and destruction of the fishway utilized by Idah o Power 
below i ts Oxbow dam on the Snake River. Subsequent press accounts  quote the 
Attorney  General of Oregon as saying th at  if  the  S tates of Wash ington  and Idaho 
set  comparable values on the  fish loss they also suffered through company’s 
alleged negligence, Idah o Power will have to pay out some $6,900,000 in dam­
ages—provided, of course, that  negligehce or illegal procedure is found and the 
claim s are  allowed against  t he  company by this  Commission or by the courts.

On November 7, Idaho Power filed a motion with  us to dismiss that  complaint. 
In that  motion, it sta tes  that  company’s “fish tra p struc tur e was undermined by 
the wa ters of the Snake Rive r * * * tha t the  same requ ired  the  making of 
repairs , and that  such repairs were made with all possible speed and  dispatch .” 
Continuing, however, while it admits that  “an unknown number of fish were 
lost,” it  exp lains  th at  “said loss was * * * due to an unknown and unforeseeable 
condition of natu re, namely, fish behavior, * * * and th at  the  loss of fish was 
not  due to  any negligence on the p ar t of the Company or its  contractor , but  was a 
loss that  was completely unforeseeable and unavoidable  * * *”

Whatev er the final findings may be—and the ir dete rmination cann ot long be 
lK>stponed—it is clear tha t as a minimum, we should dete rmine w heth er company 
is insu red against liabi lity in this  mat ter; and. if it  is not, whethe r the scope 
of its possible liabil ity will al ter the costs and advisability  of the  addit ional  
financial burden tha t company here asks us to permit  it to assume.

IV
The financial state men ts filed in supjiort  of this  appl ication demonst rate tha t 

the company i»ersists in following a 5% presen t-worth method of depreciation 
for its Brownlee and Oxbow projects , and not the reg ula r straight-l ine  method 
contemplated by our Uniform System of Accounts for  Public  Util ities and 
Licensees.

The effect of this  irre gular pract ice, which defe rs curre nt depreciatio n costs 
to the  future , is to increase the cur ren tly reported earnings of the  company. 
The purpose, apparently , is to minimize the visible effect of the  low inter sta te 
wholesale  rates at  which the company is disposing of its  surplus energy from 
Brownlee and Oxbow.

This, of course, poses a question  t ha t should be investigated  by t he Commission 
unde r Section 302 of the Act. The extent to which this deviant prac tice may or 
may not affect the costs and advi sabi lity  of the  financing here proposed repre­
sents  one more of the questionable areas into which we should probe before ap ­
proving tha t issue under Section 204 of the Act.

* « * « > > * •
Accordingly, and for the foregoing reasons, I am unable to “find” tha t the  issue 

or assumption here proposed—
“ (a) is * * * compatible  with the public interest , * * ♦ necessary or appro­

pr iat e for  o r consistent with the  proper performance by the  appl icant of service 
as a public util ity  and * * * will not  impair its  abil ity to perfo rm that  service, 
and (b) is reasonably  necessa ry or appropriate for  such purposes.”
I therefore dissent . My dissent is limited  and directed  solely to that  portion 
of the  secur ity issue designed and intended for expend itures in connection with 
Pro ject No. 1971.

Howard Morgan, Conimifwioner.
The C hairman . We will have  to s uspend these  he arings. There  are  

othe r—ther e are  ques tions  by othe r mem bers  of the  committee, so I 
am going  to ask you to come back tom orrow aft ern oon at 2 o'clock. 
The committ ee has  an executive session that  it must go into  now for  
an othe r purp ose.

(W hereu pon, at 11:50 a.m., the subcommittee went into  executive 
session.)
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House of R epresentatives,
Special Subcommittee on Investigations of tiie 

Committee on I nterstate and Foreign Commerce,
Washington, D.C.

The special subcommittee met, pursuant to recess, at 2 p.m., in room 1334, Longworth House Office Building, Hon. Oren Harris  (chai r­man of the special subcommittee) presiding.
The Chairman. The subcommittee will come to order.
As we resume the hearings this afternoon, it has been suggested by the members of the committee, Mr. Morgan, tha t you be sworn to complete your testimony.
Mr. Morgan. Yes, sir.
The Chairman. Do you solemnly swear that the testimony tha t you will give to this  committee will be the tr uth , the  whole truth , and nothing but the truth, so help you God?
Mr. Morgan. 1 do.

TESTIMONY OF HON. HOWARD MORGAN, MEMBER, FEDERAL 
POWER COMMISSION—Resumed

The Chairman. When the committee recessed yesterday, Mr. Ben­nett  was in the process of interrogating the witness.
Mr. Bennett, you may proceed.
Mr. Bennett. Mr. Morgan, what has been your experience in the regulatory field prior to  your tak ing over your present position?
Mr. Morgan. As an actual working regulator,  it was confined to 2 years as public  u tility  commissioner of the State  of Oregon.
Mr. Bennett. You have had no other experience aside from that?Mr. Morgan. No, that is not so. I-----
Mr. Ben nett. I mean in the regulatory field.
Mr. Morgan. I was a student of regulation  a good many years ago both as an undergraduate  and in graduate school.
And I served for a few months in the early months of the war, 

M orld War I I,  in the Office of Defense Transportation at the time it was administered by Mr. Eastman here  in Washington.
Mr. Bennett. What did you do in the Office of Defense Transpor­tation?
Mr. Morgan. I was assigned to, I  believe, two phases of the setting 

up and organization of the office, and then afte r it was fairly well 
organized on a nationwide basis I  was.assigned to the F reig ht Opera- 
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tions Section of the Motor Transport  Division, and continued there 
unti l I  went into the Navy.

Mr. B ennett. Did you work in Mr. Eastman’s office ?
Mr. Morgan. No, I did not.
Mr. Bennett. Did you know Mr. Eastman personally?
Mr. Morgan. Yes, sir.
Mr. Bennett. Did you ever have any task-----
Mr. Morgan. I did not know him well, and I  did no t know him very 

long.
Mr. Bennett. You were only with ODT for 5 months?
Mr. Morgan. I have forgot ten the exact period but tha t sounds ap­

proximately right.
Mr. Bennett. From April 1 to September 22,1942 ?
Air. Morgan. I think tha t is-----
Mr. Bennett. Is tha t right?
Mr. Morgan. It  sounds very close, and I see no reason to  differ. 
Mr. Bennett. Were you assigned to any tasks by Air. Eastman ? 
Air. Morgan. No; I  thin k it was at his direction that  I was assigned

to Air. Ray Atherton, whose mission at the time was to open branch 
offices in, I think 52 cities in the United States.

And I worked there until that, organization job was finished.
Mr. Bennett. II ow often did you see Air. Eastman during the 5

months, 4 or 5 months you were there?
Air. Morgan. Very seldom.
Air. Bennett. Did you see him at all ?
Air. AIorgan. I believe—well, of course.
Air. Bennett. Did you have any conferences with him about your 

work?
Air. AIorgan. No, I can’t say that I did.
Air. Bennett. Did he know you were there, working there?
Air. AIorgan. Pardon?
Air. Bennett. Did he know you were working for ODT ?
Air. Morgan. Yes.
Air. Bennett. Who hired you ?
Air. AIorgan. This, I don't remember.
Air. Bennett. It  wasn’t Air. Eastman ?
Air. AIorgan. Do you mean who was the hiring official ?
Air. Bennett. Yes.
Air. AIorgan. It -----
Air. Bennett. Didn’t somebody give you a job ?
Did you interview Air. Eastman or did he interview you prio r to 

your working there ?
Air. AIorgan. I think there was some correspondence between us 

before I came east.
Air. B ennett. Wha t exactly did you do? I don’t mean to make it 

a long story.
I am not going to prolong this, but what d id you do during  that 4- 

month period ?
Air. Morgan. I don’t recall how long I  was assigned to Air. A ther ­

ton.
AVhen that  organization was fa irly complete I  was transfer red to 

another section under the direction of Air. Ed Buhner.
Air. Bennett. What  doing?
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Mr.Morgan. Pardon?
Mr. Bennett. What were you doing ?
Mr. Morgan. I was one of his assistants.
He was the Chief of the Fre igh t Operations  Section of the Motor Transport Division.
Mr. Bennett. Did you give a biography, your biography, to the Senate Intersta te and Commerce Committee?
Air. Morgan. I am sure I must have.
Air. Bennett. I want to read from what purports to be your bio­graphy in the Senate committee hearings on the nomination, to see whether it  is accurate:
I served  under the direction of the  late Joseph B. Eas tman in the  Office of Defense  Tra nsportatio n dur ing 1941-42. This  was just  af ter I got out of college.
There are some other quotes in here.
Is it correct that  you were employed from Alarch 30, 1942, to Sep­tember 22,1942, in the Office of Defense Transportation as an assistant business specialist?
Air. Morgan. Are you reading now, sir, or asking me ?Air. Bennett. I am reading—I am quoting or reading from an ex­cerpt from your biography, as given to the Senate committee and I am asking you if it is correct.
Air. Morgan. Yes; I believe tha t is correct.
Air. Bennett. Now, after September 22, 1942, you went into the Navy with the Bureau of A ards and Docks, and you were with the Naval Transport Service from 1943 to 1946 ?Air. AIorgan. Yes, sir.
Air. Bennett. Were you stationed here in Washington ?Air. AIorgan. I was here for a few months with the Bureau of Yards  and Docks, and finally was transferred to Naval Air  Transpor t Service, and went almost at once to Aliami and then overseas.Air. Bennett. Now, after you were finished with your military serv­ice, your biography said from 1945 to 1948 you were self-employed as a merchant and a broker with this reference, tha t this was stric tly a temporary postwar operation, based on the sale of war surplus equipment during a period of acute shortage of heavy construction machinery in the civilian market.
Air. AIorgan. Yes, sir.
Air. Bennett. Did you go into that  business ?
Mr. AIorgan. I did for a brief while, in company with a g reat  many other GI ’s.
Air. Bennett (re ad ing) :
It  was an outgrowth of my work as a naval officer in the  heavy equipment division of the Bureau of Yards and Docks.
The object was to acqu ire cap ital  a nd tra nsfer it  to long-term investment in a livestock ranch.
Is th at an accurate statement?
Air. AIorgan. Well, that was the object. I am not sure tha t the  re­sults were as grandiose as they may sound.
Air. Bennett. Well, you were using your experiences, your heavy experience in the Transport Service in the war, to advantage  in the sale o f war surplus equipment immediately afte r World  War II ?
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Mr. Morgan. Well, I  don' t know that it was any great advantage to 
me. I have spent-----

Mr. Bennett. Was it a disadvantage to you ?
Mr. Morgan. I don 't think it was really either.
I had been in the heavy machinery division of the  Bureau of Yards 

and Docks, and I had a considerable acquaintance with the types of 
equipment that the Navy had purchased and owned, but-----

Mr. Bennett. Had  you had the experience in heavy equipment 
machinery before you went into the Navy ?

Mr. Morgan. Yes.
Mr. Bennett. You had?
Where did you get tha t ?
Mr. Morgan. Well, 1 worked my way through college in heavy 

construction, in the Pacific Northwest; at Bonneville Dam, on high­
way construction jobs and other things.

1 had spent about 4 years out of college working-----
Mr. Bennett. In  the sale-----
Air. Morgan. No ; in construction work.
Air. Bennett. You were an operator of equipment?
Air. AIorgan. Tha t is right.
Air. Bennett. Had you had any experience in the sale of  it before 

you went in the Navy ?
Air. AIorgan. Never, and I  had very litt le a fter  I  came out, I might 

add.
Mr. Bennett. Well, you worked at i t from 1946 to 1948 ?
Air. AIorgan. Yes.
Air. Bennett. Was it an unsuccessful venture?
Air. AIorgan. No.
Air. Bennett. Did you make some money ?
Air. AIorgan. I made a modest amount.
I think  you are aware of  the fact tha t the real money was made by 

those who could afford to buy surplus equipment by the acre, which 
I  could not do.

Air. Bennett. Well, the only reason I am asking you this is be­
cause you went to g reat lengths in your letter to talk about personal 
security of people on commissions, and I am jus t wondering whether 
your experience tha t you gained in the Navy with the heavy equip­
ment division with the Navy, had any bearing on your getting out 
into that, business immediately following your discharge from the 
service; whether tha t was for personal security reasons, similar to 
what you referred to in your letter.

Air. AIorgan. AVell, I  don’t really unders tand the relevancy, but 
I will be glad to tel l you what  my objectives were at the time.

There was a domestic shortage of heavy construction machinery. 
There had been all through the war.

And it was very acute at the end of the war.
The surplus releases tha t the Government was making were very 

much sought after , and there was a time when a person act ing, you 
might say, as a scout, could find equipment for large companies and, 
afte r a telephone report describing the condition of it, resell it in 
a matter  of days for a modest profit.

And that is what I was doing.
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I don’t know tha t security had anything to do with it. It  was 
merely an occupation and a very temporary one, and not a very 
secure one, I might  add.

Mr. Bennett. Maybe it has no thing to do with security but it had 
a connection with the experience you gained in the milita ry service?

Mr. Morgan. Insofar as I had  a-----
Mr. Bennett. It had nothing to do with the connections you made 

in the military service ?
Mr. Morgan. I don’t thin k I ever met again in my life anyone I 

worked with in Washington or in the Bureau of Yards and Docks 
afte r I left Washington to go in the Naval A ir T ransport  Sendee.

Mr. Bennett. Okay. Now, just one or two other questions about 
your letter.

What is the basis for your comments in your lette r to the President 
as they relate to commissions other than the Federal Power 
Commission ?

Mr. Morgan. I tried to make it plain yesterday. Afr. Bennett,  that  
I was simply reemphasizing a point that  has been emphasized and 
reemphasized by many people before. And, I am sure, will be again.

I feel it strongly. My experience here has reinforced my feeling 
and you may describe the le tter in p art as an abstraction or a reitera­
tion of a well-known princ iple ; that  is what it was.

T am sure that what I  said is true of all the agencies.
Mr. Bennett. Well, you are posing as a great expert in this letter 

to the President.
T don’t think there is much question about that , as an expert in the 

field of regulatory matters.
Mr. Morgan. I don’t think I  used that word.
Mr. Bennett. Not only for the Federal  Power Commission bu t fo r 

every o ther commission in the Federal Government.
Mr. Morgan. I don’t think I  used the term “expert.”
Mr. Bennett. Well, I say that you are w riting  here as an expert.
You are telling him what people—what qualifications people should 

have to be on these commissions.
Now, would you say tha t it required some expertise to determine 

the qualifications for these jobs? Some knowledge?
Mr. Morgan. Well, you can draw your own conclusions, Air. Ben­

nett, as to whether I am an expert or not.
Let me help you. I served for 2 years as commissioner in Oregon. 

It  is the only State in the United  States tha t has a one-man 
commission.

In those years I issued a little  over 2,500 orders of which, in the 
ensuing 4 years since I left that position, exactlv 2 have been over­
turned by an extremely conservative Supreme Court, both by split 
decisions with long minority dissents.

I don’t know whether that entitles me to call myself an expert, and 
I don’t know that it is important,  because I never have.

But it isn’t a bad record.
Mr. Bennett. Well, it is important to me, as one member of the 

committee, to find out what you were driving  at in this  letter: whether 
it was just  a lot of hot air that you were giving the Presiden t or 
whether you had some facts to substantia te what you were telling 
him.
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And I haven’t been able to find out which is the case yet.
Mr. Morgan. Well, in 2 years in that  one-man job in Oregon, and 

2 more years, almost 2 years here, I  have learned to appreciate, even 
more than  I  did as a student, the necessity of having men of st rength 
and character and creativeness and imagination and courage in these 
jobs.

And I wanted to pass tha t on to the President again before I  left. 
That is why I did it.

Now, you said yesterday-----
Mr. Bennett. Why did you give the letter to the press then ?
Mr. Morgan. I did that  because about a day or so—perhaps 2 days 

after the let ter went to the White House Mr. Pearson published a ver­
sion of the letter in his column.

He had not seen the letter and none of the Senators, with whom I 
had discussed the fact that  I  was going to write the letter, had seen it  
either.

But on the basis of conversations in the Senate Mr. Pearson pub­
lished a version of the letter which was not entirely accurate.

I t was not seriously inaccurate, but it d id contain s tatements which 
were not in the letter, and I-----

Mr. Bennett. What difference did that make?
What difference did it make what Pearson said? The President 

had the letter. He knew what you said.
What were you trying to prove, that Pearson was wrong, by releas­

ing this to the press ?
Mr. Morgan. Mr. Pearson’s column is published all over the United 

States-----
Mr. Bennett. I mean, if you were trying  to prove tha t, I  would say 

tha t you are trying to do a job that  people are engaged in every day in 
the year without apparently too much success.

T just can’t see why you gave this lette r to  the press, Mr. Morgan, 
unless it was for the purpose of embarrassing the Pres ident.

Mr. Morgan. No, it was not for that purpose.
Mr. B ennett. By indica ting to the public tha t he was not appo int­

ing the r ight  kind of people to public office.
Mr. Morgan. It  was not for tha t purpose. I t was for the purpose 

of clarify ing the matter.
Mr. Bennett. It  was for the purpose of straightening out Drew 

Pearson ?
Mr. Morgan. It  was fo r the purpose of clari fying  the question as 

to the contents of the letter.
Mr. Bennett. Did you get a reply to this letter  ?
Mr. Morgan. I got an acknowledgment.
Mr. Bennett. Did you  ge t a reply  ?
Mr. Morgan. I wouldn’t call it a “reply.”
Mr. Bennett. Well, I am not surprised.
Why did you send this letter  to the  Presiden t 6 months before your 

term expired?
Did you believe it would take him 6 months to find an extraordinary  

charac ter like yourself to go on the Commission ?
Mr. Morgan. I have not, and I do not, characterize myself as extraor­

dinary but it took him G months to get me in office.
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Air. Benn ett . Well, lie (lid hav e a p rob lem , and I, in some respec ts, 
symp ath ize  w ith  the  pro blem  th at  he ha d in g et tin g you confi rmed, but  
he  stuc k with it and  got you confirmed.

But  I  sti ll c an 't see—why you felt  it necessary to  give him G months’ 
not ice  th at  you were g oin g to leave him.

Air. AIorgan. I  have ju st  given you the  answe r, sir.
Air. B enn ett . Did y ou t hink  he was go ing  to ap po in t somebody else 

who would be as har d to ge t confirmed as yo urs elf  ?
Air. Morgan. I hav e no way of tel ling, bu t th at  is t he  reason why I 

did wh at I  di d;  to give  him  time, inc lud ing  such  delays  as I  encoun­
ter ed , to have  a rep lacement  by the  time my te rm  expires .

T hat  is the reason an d t hat  is the only reason.
Air. B ennett. AVell, you knew, when you  wrote thi s let ter , th at  you 

were  going  to crea te fr ic tio n among your fe llow  Com missioners .
You knew, when you sen t th is gobble tlegook up to the  Pres iden t 

it  w as going to  crea te a lot of  fu ro r as fa r as th is  Comm ission is con­
cer ned  and yet, as b adly as you ap pa rent ly  feel about your  job and as 
ba dly as you feel  about th e shortc omings of  you r o ther  Commissioners, 
you s till  wa nt to s tick  a rou nd  with them  f or  6 mo nth s af te r it has  a p­
pa rent ly  become intole rab le to you, from the  tone of  your  le tte r to 
th e P resid en t?

Air. AIorgan. I  don’t concur  in any  of your  sta tem ent s, Air. Ben­
nett.

Aly dif ferences wi th my colleagues are  on th e bas is of policy . An d 
we are all men wi th eno ugh  self -dis cip line  to associate amicably and  
con duc t ou r busin ess smo othly regard less of  those policy differences.

Mr. Benn ett . Bu t would yo u call y our l et te r a my thical  letter?
Air. AIorgan. A myth ica l le tte r ?
Air. B enn ett . Yes.
Air. AIorgan. No, sir,  I  wo uld not.
Air. Benn ett . You weren’t ta lk ing abo ut any body or  you weren’t 

ta lk in g abo ut an ything  in pa rt ic ul ar ; ju st  sa t down and  wro te the 
Pres iden t some pl at itu de s abo ut who sho uld  be on the Commission. 
Air. AIorgan , I don’t th ink you are  be ing  fa ir  wi th the comm ittee.

You obviously , from th is  le tte r to the  Pres iden t, can be re fe rr in g 
only from your  own knowledge to  peo ple on the Federal  Powe r Com­
mission  because you haven’t ha d expe rience on any othe r reg ulato ry  
agency  in the  Fe de ral Gov ernmen t and  you have n’t ha d any  con tac t 
with  them  as fa r as th is  reco rd shows.

And  yet  you come here  an d go r ing -ar ound-th e-r os ie abou t w ha t you 
meant  by  w ri tin g the  P res iden t of the  Uni ted  State s a le tte r 6 mo nth s 
be for e your  te rm  expires , tel lin g him  a bout the gr ea t need fo r havin g 
ex trao rd in ary men on these  commissions ;  the g reat  chances t her e a re o f 
fr au d,  the  g reat  cha nces  th ere  are  o f in ju ring  th e pub lic inte res t, an d 
all of  th at  business.

And yet,  you are  not wi lling  to be st ra ig ht fo rw ar d enough to tel l 
us wh at you  had in mind  except on yeste rda y, very briefly, you men­
tioned one ins tance where your  fellow Com missioners slip ped  off the  
st ra ig ht and na rro w and render ed a decis ion or  two  witho ut tel lin g 
the publ ic the real reasons fo r thei r decisions.

Bu t a side  from  th at , it  is j us t a lo t of p la tit ud es  here.
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Yet, it  ca n’t be con stru ed,  I  don't  believe, as a ny th in g bu t an indict ­
me nt of  your  fellow Commissioners  on the  Fe de ral  Powe r Commis­
sion  a nd,  as fa r as I am conce rned,  on the  basi s of the  tes tim ony you 
have  given in reply to the ques tions I have asked you,  I  th ink your  
le tter  is jus t a lo t of  hot  air.

That  is all  1 have, Mr. C hai rman.
Th e C hairman. Mr.  Moss.
Air. Moss. Air. Mo rgan, I say th at  I th ink it  is poss ible  fo r men to 

be d iffere nt and  do  so with  a great  deal  of  respect fo r each oth er and a 
fee ling of sincere affec tion even, because  I  am go ing to disagree wi th 
my very distinguished colleague fro m Alichigan.

I  don’t rega rd  the  let ter  as gobbledy gook . In  fac t, I  th in k an 
objective rea ding  of the  le tte r spel ls ou t advice which is sound and  
wi th which ve ry few men could  disagree .

I  th ink it  is tim e to look at  the le tte r and no t a lot  of  ext ran eou s 
matters  which are not  embodied in the le tte r.

I  rea d i t th roug h w ith  gre at  care a  num ber of  times .
First , you give  n ot  6 months bu t 5 m on ths ’ not ice  th at  you  do no t 

desi re r eap pointme nt.  I  th ink th at  is very conside rate .
I  th ink when a man  reaches the  conc lusion th at he is no t go ing  to 

seek rea ppoin tment t hat  he  shou ld, in fai rne ss,  inform  t he  appo int ive  au tho rity.
I  th in k the action here i s a comme ndab le one. Rathe r than  wa iting  

un til  the  las t minute and ha vin g these Commiss ions opera te as the y 
hav e on num erous occasions, un de rst ren gth ened , you gave  th is much notice.

Now, you say you have  reasons. Some  of  those reasons clearly 
rel ate  to the  let ter  sent t o the  d ist ing uis hed gen tlew oman fro m Oregon  
pr io r to the  tim e th at  you pe rm itted  yo ur  nam e to be sub mi tted fo r 
app oinment, whe re you  spe lled  out  the  type  of job  you would like to 
have the  op po rtu ni ty  of  do ing  if  y ou were  go ing  t o serve.

I  know i t i s no great  s ecre t to those w ho were  acq uainted wi th your  
work, th at  you were  imp osing certa in sta nd ards  as objectives to be 
sou ght  as a mem ber of th is Commission.

Is  that  corr ect  ?
Air. AIorgan. Yes, sir.  An d I  th in k you will find, if  you re fe r to 

the le tte r I wro te to Airs. Green af te r I  ha d served as Com missioner 
in Oregon and before I  took  th is appo int me nt,  I  fe lt the  same way on th is s ubje ct then as I  do now.

Mr.  Aloss. I am no t an  exp er t on reg ula tio n.
I  have  never sat  on a reg ulato ry  body.  I  hav e served on th is com­

mittee fo r G years and  I  have  served on the  o ld Ov ers igh t Committee, 
and  the  Ad minist rat ive Agencies’ Sub com mit tee , and  th is  subcom­mit tee.

The jur isd ict ion  o f all thr ee  is vir tu al ly  the  same.
I  have very  clear conv ictio ns as to the ch arac ter of  reg ulati on s we 

hav e h ad. In  some instanc es I have  been very cr iti ca l no t only of  t he  
cal ibe r o f the  pe rson nel in some o f t he  Com miss ions  but in the alm ost  
inbu ilt  cert ainty th at  t her e is goin g to  be fa r too much  delay and  pr o­
cra sti na tio n in hand lin g these  very signif icant issues which come 
before  it, wheth er it  is the  Federal  Po wer  Commission or  Fe de ral 
Tr ad e Comm ission or  Fe de ral Com municatio ns Commission, and  in 
all of them we h ave  too much dela y, too  much  indecision.



ADMINISTRATIVE PROCESS 37

This is not a partisan consideration.
In dealing with human beings, there seems to be grea t difficulty in 

gett ing these agencies to shorten thei r operations and to deal in a 
timely fashion with much of the business they have before them.

Now, you indicate tha t you have studied the matter of regulation 
and tha t you have par ticipated actively in regula ting-----

Mr. Morgan. Yes, sir.
Mr. Moss (con tinuing). For  a period of 25 years.
Now, the  President, at the time of appoint ing you, had your back­

ground, did he not ?
Mr. Morgan. He did.
Mr. Moss. So you couldn’t here, even though it was only 2 years 

you were an active regulator, have been try ing  to give him a snow job 
because you had already given him your background, hadn’t you?

Mr. Morgan. Yes, I  had a regulato ry record tha t was available to 
him and to the whole public.

Mr. Moss. And all of us who were interested at the time of con­
firmation wanted to read the newspapers and reports of the Senate 
to find out what your background was.

Again, you were not really tryin g—it would be difficult at this point 
for you to confuse anyone as to the extent of your background, 
wouldn’t it?

Mr. Morgan. I don’t see how it could be done.
Mr. Moss. So you summarized it.
Let’s see, “From my study and work in the regulatory field, cover­

ing a period of 25 years,” you studied this field in college?
Mr. Morgan. And in graduate school.
Mr. Moss. And in graduate school ?
Mr. Morgan. I also took p art  in Interstate Commerce Commission 

cases both prior to and after  the war.
I was a transp ortation consultant for the State grange for a num­

ber of years.
You don' t get th is deeply into a subject over a per iod of th at many 

years without paying very careful attention  to it, through reading 
and participation  and associations in various ways, to maintain your 
interest and knowledge in it. And I have, over a period of 25 years.

Mr. Moss. I will agree with you. I served on the Committee on 
Public Utilities and Corporations in my legislature for 4 years. The 
fact tha t there was a period of time between my service there and my 
service here on this  committee did not lessen my interes t in the field. 
But you don’t then go on and say, “Therefore, I recommend, Mr. 
President,” but you say, “These are my convictions”-----

Mr. Morgan. Tha t is right.
Mr. Moss (continuing.) These are personal things. A conviction is 

a very personal thing, isn’t it ?
Mr. Morgan. It most certainly is.
Mr. Moss. And you even have them on subjects about which you 

are not expert ?
Mr. Morgan. I tr y to avoid it, but I  am afraid  it sometimes happens.
Mr. Moss. And I think the thi rd para graph of your let te r:
Stan ding  as it does midway between  the extremes of unbridled monopoly and 

undi luted Sta te ownership, public uti lit y regu lation has  been perhaps as noble, 
hopeful, and challenging a concept as any  in our democratic  fram ework of gov­
ernment.
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And  I  th in k th at  is an exce llent  sta tem ent an d I  th ink it  wou ld 
take  a con siderable  str etc h of the  imagina tion to chara cte rize th at  as 
“gobb ledygo ok” or  “hot  ai r.” I t  is good, sound doc trin e. An d cer ­
ta in ly  the men you cite  are  men who have made a rep utati on  which 
req uir es no defe nse from me or you or  anyone  else. They hav e been 
away fro m us long enough  to have  his tory do a pr et ty  good job  of 
ev alua tin g th ei r contr ibu tions,  and they were  most sign ificant.

Ce rta inly,  we give  rig ht s to uti liti es,  pr ivi leg es which ca rry  wi th 
the m respo nsibili ties , and  I  th ink the  great  major ity  of  them l ive u p to  
those respon sib ilit ies  bu t the re are  some who don’t alw ays  do so, a nd  
sometimes a  l itt le  prod din g is necessa ry, isn ’t it?

Mr.  Morgan. We ll, I th ink the  po int s I  made in th at  le tte r can 
stan d to be reem phas ized . They have been said many times and they 
wil l be aga in. Mr.  Be nnett  said  yeste rda y th at  he has  a 7-year-old  
gr an dd au gh te r who understands  these  things.

I  had a gr ea t-gr an df athe r who spent a gr ea t dea l of his  time, at ­
tempt ing to teach the Indian s Lat in  and Gre ek in the Oregon  te rr i­
to ry , and I  lea rne d from him th at  it  pay s to repe at  simple, obvious, 
true  thi ng s over  and over lest  t hey  be lost sig ht  of . That  is  a ll I  was 
at tempt ing to  do in the l ette r.

Mr . Moss. I f  it  di dn ’t pay  to repe at  them few of  ou r churche s 
would  find a need  t o meet each and  every Sunday , as the y hav e been 
do ing  fo r 1,963 years.

Now, I  th in k th at  anoth er  tr u th  comes out here , and I  th ink it  is 
one, as we have  studied  the  problems o f regu latin g,  that  cou ld well be 
reflec ted. I have no t ha d the  time to rese arch it  b ut  it cou ld well be 
reflected  in some of  the rep or ts of th is  committ ee.

You can’t solve all of  these problem s o f t he  r egulato ry  commissions 
by passing  new laws  or  un de rta king  a new reo rga niz ation . Th ere  
are  in tangib les  here  th at  don ’t len d themselves to  leg isla tive co rrec tion .

An d I th ink it  is well summarized in th is sta tem ent, and is one 
th at  all of  us sho uld  conside r more  because there is a gr ea t tendency 
th at  whenever an ill appeal's, to seek a leg islative  cor rec tion , but the  
type  of m an is  most im po rta nt-----

Air. Morgan. I  believe so very firmly.
Mr.  Moss. Now------
Mr. Morgan. I believe  yes terday  I rea d Mr. Kennedy’s s tatem ent 

on th is  very point . No one could hav e been more expli cit  th an  he 
in  hi s sta tem ent .

Mr. Moss. Now, the let ter , I th ink , in m y opinion, and  there  are  
those w’ho will disa gree, but in my opinion it  is exce llent  and sta nds 
on its  own feet i f i t is rea d objec tively.

Th e Ch airma n, in ou tlinin g the  purpo ses  o f the he ari ng  yesterd ay,  
sta ted th at  we were  to pursu e a stu dy  of  how to  imp rove the  proce­
dures  of t he  Commission.

Th at  be ing  the  pr inc ipal objec tive, I  wou ld like to know  if  you 
have  some pro posal s which you feel wou ld be benefic ial to th is com­
mi ttee as it  dis cha rge s its  obligatio ns to the Congress and to the  
pub lic.

Mr . Morgan. I  wonde r if  I  could  ans wer your  ques tion,  Mr. Moss, 
by  read ing some notes which I  dr af ted since the meetin g yeste rda y, 
se tti ng  fo rth the ans wer to a rjuestion which I hav en’t been asked 
ye t, which i s : Wh y I  am l eav ing  the Co mmission ?
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Mr. Moss. Well, I would be interested in  a fuller  statement on tha t, 
if you-----

klr . Morgan. And also including some suggestions as to possible 
avenues of correction fo r these ailments and imperfections which are 
the reasons for my leaving.

Would that  satisfy you, sir ?
Mr. Moss. I would like very much to hear it.
Mr. Morgan. One, the Commission does not have the freedom and 

independence which it needs in order  to carry out the powers dele­
gated to it by the Congress.

The Commission is not independent externally and it does not have 
freedom and independence interna lly. The reasons can plainly  be 
seen through an analysis of Reorganiza tion Plan  No. 9, under the 
act of 1950.

The President has the power to designate the Chairman and, pre­
sumably, he also has the power to withdraw tha t designation.

The Chairman, under the plan, has almost complete adminis trative 
control over the staff, including personnel authority with respect to 
hiring and termination, promotions, pay increases, and assignments 
of duties.

This committee and the Congress should understand tha t more 
than adminis trative control is transfe rred to the Chairman under that  
plan, because these powers are translatable into control over policies 
so far  as the staff is concerned.

Policies not favored by the Chairman will not be developed by 
staff members whose futures and careers are directly influenced by 
the Chairman’s actions and policies.

A standing criticism for many years has been tha t the Commis­
sioners are captives of their staffs. To a degree this is unavoidable, 
owing to the size and complexity of the workload.

Commissioners must rely in the making of informed judgments on 
the exper tise and information furnished by the staff. The best safe­
guard  for a truly independent Commission, therefore, is a truly in­
dependent staff, free to think  imaginative ly and creatively under 
Commission policy.

If  the flow of information and legal interpreta tion from the staff 
to the Commission has been influenced initia lly by preselected policies, 
the Commissioners may be deprived of alternat ive facts and alterna­
tive approaches.

Therefore, the way is open for Commissioners to  become captives 
of staff members who are captives of the Chairman, who is, in turn,  
a captive of the White House.

In my view, this system holds grave perils for the freedom and 
independence of regula tory agencies created by the Congress, and I 
urge the members of this subcommittee to look hard at this matter 
and think hard about it.

Now, again, I want you to understand th at I  am making no charges, 
but I am pointing to a situation  which exists and, to a grea ter or 
lesser degree, hampers the independence and freedom of these so- 
called independent agencies.

I do not say this situation  is bad but it is not perfect and it can 
become very bad, in mv opinion.

Two, the present Commission has inherited a system o f at tempting 
to control the  price of natural gas in the field which is extremely cum-
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bersome , raises  countless lega l prob lems, involves certa in pro ced ura l 
enc roachm ent s on prod ucer a nd  consum er alik e, is il legal in my op inio n 
in its  e ffects  upo n both the  pro ducer and  the  consum er intere sts  and , 
in my opinion, is ne ith er  a fa ir , no r an effective, way  to con tro l pr o­
ducer prices.

For an ela borat ion  on th is I  re fe r you to my concurrin g sta tem ent  
in Am erad a Pe tro leu m Corp., Docket CI- 62-1544, and my dissen t in 
the fif th amend ment to the  s tatem ent of Gen era l Po lic y No. 61-1.

A ft er  inhe ri tin g th is cumbersome, unw ieldy pr ice  mechanism, th is 
Commiss ion has  don e l itt le  to  im prove it, and  let me say th at  I  am one 
o f those who, with deep  reservatio ns,  agre ed to  accept  th is  pr ici ng  
mechanism and tr y  to make it  w ork.

I  lef t th e door  ope n f or  fu tu re  at temp ts in o the r d irections to h andle  
pr ic in g con trols, and I  am sorry  th at  the Commission ha s no t yet , 
al thou gh  I  hav e hopes it  soon will , enter  those doo rs an d tr y  some 
othe r methods.

St ill  th is Commission  has  done lit tle  to imp rove it  d esp ite  the fact  
th at  a grow ing  body  of economic fac ts ind ica tes  th at it  has been in ­
effectua l, an d th at  the price  of gas  tod ay  is more  the  resu lt of com­
pe tit ive forces in the  m arketp lace t ha n the  r esult  o f the so-called are a 
pr ic in g reg ula tion.

I believe we should work ins tead fo r the exempt ion of  small pr o­
ducer’s, and concen trat e o ur  resources upo n the  re gu latio n of  th e lar ge  
ones.

I  believe,  too, th at  we shou ld reg ula te str ict ly  the pipe lin e’s pur­
chasi ng  prog rams and  equip th e Commission wi th an up -to -the-m inu te 
inv entor y on all gas ava ilab le in t he  Un ite d State s a nd  use com pet itiv e 
forces to  th e ex ten t th at  we poss ibly can.

We  need a un ifo rm  system of  acco unts fo r such  pro ducer s, a long - 
postponed responsibil ity  and  one wh ich no step s whatsoev er are  be ing  
tak en  tow ard its  d ischarge .

Three , in an effo rt to clea r up  its  backlog  of  case loads and pa pe r­
work the Commission has  resorted,  on an eno rmo us scale, to  the 
se ttlem ent of  pipelin e rate, cases  ins tea d of fu ll lit igat ion and prop er  
ad judica tio n of those  cases.

Par tly , th is  is because we are  sh or t of staf f an d a lar ge  reason we 
are  s ho rt of  staf f is the tremendo us manpower we are devoting under 
the p res en t method, to  the  control  o f gas prices at  the producer level.

These  settl ements in my opinion, are  a very expensive device, from  
the consum er’s po int of view, fo r th e clea rance of  th e Com mission’s 
back log.

I  wil l c ite  as  an  exa mple th e Tenness ee  G as Tr an sm ission  R at e case, 
whi ch we set tled a few weeks ago and in the decis ion of which  I  did  
no t pa rti cipa te.  I  will  t ell you why.

Th ere were  app rox imate ly $320 m illion of ra te  increases sub jec t to 
re fu nd  in th is  case.

Th e FPC  staf f was of the opinion th a t the re fu nd  should  be abo ut 
$210 mi llio n of  th at  to ta l;  over two-thirds . Tennessee went to  100 
int erv enors in the  case and  got th ei r ap prov al fo r a v olun tary  refun d 
of  $134 mil lion .

Th is is $76 mil lion  less th an  the staff recommended, and I  did  not  
pa rt ic ip at e in th e decision o f t he  case because  of t hat  t rem end ous gap.
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Now, of the  $350 mil lion  th at we hav e accepted or ord ere d as re­
fund s in sett lem ent  cases, if you  ap ply those figures I th ink you will  
come up  wi th a conserv ativ e est imate  th at  the  staf f would pro bab ly 
have recommended  abou t $500 mi llio n re fund s ins tea d of  the  $350 
millio n th at  were ref unded.

Now the  question  t hat  this  present s, g entl eme n, is thi s:
Is  $150 million of  ha rd-earne d con sum er’s cash pa id out , th at  they 

wil l never ge t again , which will  never be re tu rned  to them, a prop er 
price fo r he lpi ng  to  cle an up  the  F PC  ba cklog of ra te  cases?

Now, I  am not per sua ded  tha t it  is, and I th ink th is  m at te r o f pipe ­
line r ate s ettl ements h as g ot  to  th e po in t wh ere i t requires an exa min a­
tion .

1 know th at  I,  af te r vo tin g fo r ma ny  of  these sett lements , have  
finally  h ad  enough,  and the one th at  cured me was the Tennessee  case 
1 ju st  talke d about.

Th is i s f ar too exp ensive, in my opin ion , a way to clean  up  a backlog.
Fo ur , t he elec tric  and g as u til iti es  of  the Un ite d State s are curre ntl y 

syphon ing  off hu ndred s of  mi llio ns of do lla rs a ye ar  of  consum er’s 
money by means of pa ying  taxes to the  Tr easu ry  on the basis of  ac­
celera ted  depre cia tion, whi le repo rt ing th ei r tax  ex penses t o the  Com­
miss ion fo r rat em ak ing purpo ses  on the  basis of  the fu ll tax es the y 
wou ld have pa id wi tho ut accelerate d dep rec iation.

Th is means  th at  the  consumers are being charg ed  huge amo unts 
rep resent ing phantom  taxe s whi ch are  n ot pa id and in the  opinion of  
most, if  not all,  d isinte res ted  stu dents  of tax ati on , will  never be paid.

Wo rse  s till , these fund s are  rein ves ted  in the  corpo rat ion s wi th the  
resu lt th at  the ra te  pa ye r must pay a re tu rn  on ca pi ta l invo luntar ily  
ex tra cte d from him  by the u tili ties.

As  a result , equ iva len t amounts  are  pa id  ou t to stockholders,  in 
ma ny cases, as div idends  w hich  are  in part  or  in whole tax  free .

Some companies have  been pa ying  d ividen ds to stoc kho lders which 
are  100 percent t ax  free because o f th e operat ion  o f t hi s device. Th us , 
the  ra te  payer is charg ed fo r tax es which  never go to  the Tr easu ry  
an d s tock holders rece ived income on w hich  they pa y no, o r l itt le , taxes .

Th is Comm ission  should  hav e moved in to  abate  th is abuse  ma ny 
years  ago, as Com miss ione r C onnole po int ed  ou t in a b ri ll ia nt  d isse nt 
in 1956, a nd  as m any  progre ssive State commissions have done  in the  
interim.

Th is Commission is inex cusably  remiss because it has done  n othin g 
to  c hange the policy in th is  vi tal  area. These moneys, in  1961, w ere  
acc um ula ting a t t he  fo llowin g ra te s:

Gas compan ies: $52,886,000 p er  ye ar.
El ec tri c com pan ies:  $191,926,000 pe r year.
The tota l o f these moneys,  accu mulate d at  the e nd of  1961, w er e:
Gas comp anies : $306,643,000.
El ec tri c com pan ies:  $1,495,938,828.
No t all  of the  companies ho ld ing these funds are unde r ou r Juris ­

dic tion, bu t th at  should  n ot  p rev en t us fro m moving to  end  th is  abuse 
wi thin our own jur isd ict ion  and to set an example f or  those St ate com­
miss ions which have not yet d eal t wi th the  problem.

Th is  is a fla gran t example of  rat epayers, who look  to the Commis­
sion fo r pro tec tion, bein g forced to pay to ta lly  unjus tified charges .
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Fi ve , the same mu st be said  of  the  prob lem of  tax consolidations , 
bu t I shall  no t elaborate  on th is point  because it invo lves  cases now 
pe nd ing fo r decis ion, oth er than  to say here again  we should have  
acted y ears ago.

Six , the unp recedented  actio n of  the Commission  in se tting  up , w ith  
my  r eluc tant  concurrence, tech nica l adv isory committ ees rep res entin g 
th e e lec tric  and na tura l gas ind ust rie s, h as raised  th e g rav es t ques tions  
re ga rd in g impro per influence by indu str y di rec tly  upo n the  Commis­
sion  an d its  staff. These com mittees have  some v alue , and I emphasize 
th a t the y do have some value.  Bu t I am not persu ade d th at  th e value 
is sufficient, to offset the  dangers  to the  Com mission ’s in teg rity.

I f  these adv isory c ommittees  a re not  abolished , each of  th em should  
be broadened  to  include  more con sumer a nd out side ind epe ndent in te r­
ests , such  as labor,  the  universit ies , gen uinely  ind ependent Comm is­
sion  sta ff m embers; and  should  con tain  r epres entat ive s of  all oth er in­
du str ies  serving as energy  sources.

The ir  mee tings shou ld be open  to the  pre ss and th e public , even 
thou gh  th is may  require such  committees to meet in a pub lic au di ­
tor ium .

Seven ? the  Commission’s reg ula tio n pr oh ib iti ng  ex pa rte com­
mu nic ations with Commiss ioner s and  oth er employees  invo lved  at  th e 
dec isio nmaking level, con cerning cases in lit igat ion before  us, 
sho uld  be b road ened  to proh ib it impro per com municatio ns with those  
mem bers  o f the  sta ff who are  ch arg ed w ith  pa rti cipa tio n in such cases 
in b eh alf  of  the publ ic in tere st.

I f  such  staf f prese nta tions  are  alte red  or  weakened as the resu lt of 
indu st ry  pressu re, the  pub lic ’s side  of  the  case  obv iously will  be poorly  
pre sen ted , and  thi s will hav e an inescapa ble im pact on the  quali ty of 
th e decis ion which finally emerges from the  rec ord  thus  made.

Such a pro hib itio n, in my opinion, would add to th e independence 
of  t he  s taff , and  perha ps th is would obv iate  the cre atio n of  a needed 
publi c defen der panel wi thin the  s taff for presen tat ion  of the  p ublic ’s 
case, as ha s often Deen recommended.

Eig ht , the  F edera l Power Comm ission  is charg ed wi th the  respon­
sib ili ty  o f close liaison wi th othe r govern menta l agencies, bu t t he  l ia i­
son is no t close enough or coopera tive  enough  to enab le the  Com mis­
sion to ad jud ge  pr operl y the  i mp act  o f its  actio ns on the prog ram s set 
up  b y the Congress  to be adm iniste red  by those othe r agencies.

Fu rthe r,  the  liaisons pre sentl y exist ing  are  tinged and  colored by 
juris dic tio na l riv al ry  and squ abb ling of the  m ost pe tti fo gg ing na tur e, 
wi th  t he  re sult th at  th e att em pts at  c oordinat ion  c ontain wi thin them 
the seeds of  inte ragenc y discord.

In  my opinion, this  is one of  th e grave st fa ilu res of a ll of  the r egula ­
to ry  agencies, as many rep or ts hav e pointed out , and  steps should he 
take n by the  Congress to deal wi th  th e problem of  intera gency policy 
form ula tio n.

Nin e, the  Federal  Powe r Commission and, in my opinion, all oth er 
regu la torv  agencies need more  insula tion no t only from the  bla nd ish ­
me nts  an d enticements  of  th e ind ustries  the y reg ula te,  such as ex pa rte  
com munica tion s, offers of fu tu re  jobs, and so on, bu t also more  in­
sulat ion  f rom u ncert ain ties w ith  respect to r eappoin tm ent, reco nfirma­
tio n, a nd  the  like.
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I  concur  wi th the  many sug ges tions which have been made wi th 
rega rd  to increased com pen sat ion , dras tic al ly  increased  ret ire me nt 
benefits an d lo nge r ten ure of  office.

I  would  suggest th at  10 years is an a pp ro pr ia te  term .
Th e absence of  such pro tec tio n and insula tion is pre sentl y an im­

ped iment , in my opinion, to the  independence  o f thes e agenc ies which 
the Congress con tem pla ted  whe n it del ega ted  its  responsibil itie s to 
them.

Ten, each Comm issio ner ne eds a  lar ge r per son al staf f of specia lists , or 
ass istants, to  a ssist  him  in an aly zin g the huge  volu me of cases which 
flow th roug h hi s office each week.

No Com miss ioner , wo rking  w ith  a sing le as sis tan t and  h ampered  t o 
some ex ten t by th e fact  th at the staff may  not alw ays  be fre e and  wi ll­
ing to adv ance i ts own independen t judg me nt  and  a ssistance , can hope  
to  deal acc ura tely and fa ir ly  wi th  a week ly load of some 65 to 90 
cases b roug ht  before  the  Co mmission in a sing le week ly w ork ing  meet­
in g las tin g approx im ate ly 6 to 8 hours.

Eleven , one o f th e m ost im po rta nt  achiev eme nts of the  prese nt Com ­
miss ion is the est ablishm ent of  an Office of  Econom ics wi thi n the  
staff. Th is  was accomp lished only las t ye ar  and is a  s ad com mentary 
on the admi nistr at ive sta nd ar ds  e xis ting in the  agency fro m its  incep­
tio n u nt il t hat  time.

When one conside rs th at th is  agency reg ula tes  the  larges t indu str y 
in the U ni ted Sta tes , in ter ms o f inv est me nt:  t he elec tric  po wer  indus­
tr y , and  the fift h or six th la rg es t; the  na tura l gas  indu str y,  it  speaks 
much fo r wh at has t ra ns pi re d to po in t o ut the  ta rd iness o f t his  agency  
in tu rn in g to the  tools of  economic analy sis  in dealing  w ith  problem s 
which very  often involve more im po rta nt  economic th an  lega l problems.

Th is  Office should  be stre ng the ne d d ras tically.
I  also recommend t hat  the Commission a t a ll t imes in the fu ture  have 

no t less than  two  tra in ed  economists wi thin its  mem bers hip  at  the  
Com mission  level.

Twe lve,  the Commission has shown  signs  of r ela ps ing  tow ard  t he old 
system of  issuing anonym ous  opinion s, couched in obscure and  con­
fusin g terminolog y, baffling to  th e mem bers  of  th e ba r and  even to the 
at to rney s in the case and, of course, even much m ore so to  the  g ene ral 
public.

Necessa ry step s s hou ld be tak en to  insu re th at  everv opinion issued 
by t he  C omm ission  shall  be signed by an ind ividual Com missioner so 
th at  the  v iews set fo rth in th at opinion, as well as the  coherence and 
rea son ing  of th e opin ion , are dire ctl y a ttr ibutab le  to him.

Now, t her e, gen tlem en, I  ha ve set f or th  a numb er o f r easons  th at  im­
pel led  me to  de cide  that  the  chances of accomplishme nt in th is agency 
at th is tim e are  no t sufficient t o bala nce  the  sacrifices and disl oca tion s 
imposed on my fam ily , and  to le ave  the Commission.

An d I  have a tte mp ted , on v ery  shor t not ice, to o ffer some suggestions 
con cer nin g most of th em.

Mr. B enn ett . Will  you yi eld  for  one question  ?
Mr. Moss. Yes, bu t I  wa nt  to  th an k you fo r th e suggest ions .
I  am no t g oin g to  t ry  to  comm ent on them at  thi s po int . They are 

ra th er  extensive, and  I  would hav e to  stud y them.
I  wil l be very hap py  to  yield.
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Mr.  B ennett. The th in g th at  puzzle s me abo ut th at  sta tem ent th at  
you  ju st  read,  ju st from lis ten ing  to you, and you  read  i t h ur rie dly , and 
I  th in k there  are  probably some good suggestio ns in  it ------

Mr . Morgan. 1 hope, so, sir.
Mr . Bennett  (co nt inuing ). Is  why in the  world  di dn ’t you give 

th a t sto ry  to the  Pres ide nt ins tea d of giv ing  him  th is stuff th at  you 
gav e him  in your let ter ?

Mr.  Morgan. Si r, I  don’t know how 1 can convince you of  m y sin­
cerity . I have t ried .

The le tte r rea lly  does not  con tain  the  inference s whi ch you ap pa r­
en tly  found in i t.

I t  ce rta inl y was not  in tend ed to contain them .
Le t me say, too, tha t when Mr. I lecto r re tired  fro m the  CAB  3 year s 

ago he wen t over  to the  White House and  presen ted  Mr. Eis enh ower 
wi th  a 75-page mem oran dum  concern ing his objections  an d sugges­
tions .

All I can say is that  I envy  Mr. He cto r the  am ount of  tim e he was 
able  to spend on t ha t m emorandum.

Mr. Bennett . You dre w th is u p la st n ight  you said  ?
Mr. Morgan. Ac tua lly , I  dr ew it u p between 10 and  12 this m orn ing .
Mr.  B ennett . But  you d id n’t hav e time to give it  to the Pre sident.
Tha t is the  th ing th at  puzz les me. and  you could hav e obv iated a 

lo t o f t rou ble  he re and  a lot of susp icion  as to wh at  y ou r rea l motives 
are , or  a leas t, susp icions in my min d as to wh at  your  mot ives  are  in 
writ ing this  pec uli ar type of l et te r to the Presi dent.

Inste ad  of tell ing  him honestly a nd st ra ight fo rw ardly a nd  with  cla r­
ity , as you just have  here , th e r easons  why you wanted to q ui t a nd then 
go ah ead  and qu it, you wrote  tha t.

Th ank you.
Mr. Moss. I have  no questions a t thi s po int , Mr. Chairma n.
The C hairma n. Mr. Sp rin ge r.
Mr. Springer. Mr. Mo rgan, your  sta tem ent  is a gen era l one which 

is ap plic able, I  take  it , to al l the reg ulato ry  agencies?
Mr. Morgan. I intend ed it to be, sir.  I  don’t pose as an exp ert  on 

all reg ula tor y agencies, bu t I th ink they have  common problem s and  
the  one I  discussed is s har ed by all of them.

JSfr. S pringer. Le t’s come to the  F edera l Powe r C ommission  first.
You  have mentione d in pa ragr ap h 2, pag e 1, o f yo ur  le tte r to the  

P re si den t:
Besides, several of them are clear ly v isible to those who have  rea d the dissent­ing opinions which I have been obliged to wri te dur ing  my service  here.
Mr.  Morgan. Yes, sir.
Mr. Springer. In  those  las t fo ur  or  five opinions which were  ren ­

dered how d id th e Commission s ta nd?
Mr. Morgan. The las t f ou r or  five of the decisions------
Mr. Springer. Le t’s take the decisions th at  we have here .
Mr . Morgan. I am not sure I hav e these in chrono log ica l order.
On two  or th ree  occasions—I  th ink I can ans wer you r que stion  with ­

out loo king at  th em—on two or  th ree  or p erh aps fo ur  occas ions I have  
joined  with Commissioner Ross, or  he has joined wi th me, in both  d is­
sen ting and con currin g se parate s tate ments .

On a ll t he rest of  them I thin k I d issented  alone
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They are not really over, I would guess, six or eight dissents. There 
are about an equal number of concurring statements. These are cri ti­
cal of the major ity opinion in certain aspects of the majori ty's han­
dling of the case, but concurring in the  limited result reached.

Mr. Springer. Since you have been on the Commission how many 
decisions have you participated in approximately ?

Mr. Morgan. I could only guess.
Mr. S pringer. Fifty?
Mr. Morgan. Oh, no.
Mr. Springer. Seventy-five ? One hundred ?
Mr. Morgan. It  would be in the hundreds, if not thousands.
Mr. Springer. On how many of those have you dissented ?
Mr. Morgan. I think,  not more than six or seven.
Mr. Springer. On those six or seven did anybody dissent with 

you ?
Mr. Morgan. On two or three occasions, I believe.
Mr. Springer. One other joined with you ?
Mr. Morgan. Yes; Commissioner IIoss.
Mr. Springer. On the other four the dissent was written  by you 

alone?
Mr. Morgan. Yes; I think tha t is about right . I am not actually 

sure of the figures, but the figures are of about th at magnitude.
Mr. Springer. Now, Mr. Morgan, these last days over at the Com­

mission you haven’t been very happy with the Commission, have you?
Mr. Morgan. Well, “happiness’’ is a relative term, Mr. Spr inger-----
Mr. Springer. Let’s-----
Mr. Morgan (continuing). Nobody is really very happy in regula­

tory work.
Mr. Springer. But you were particular ly unhappy,  Mr. Morgan, 

because in your dissents no one agreed with you ?
Mr. Morgan. Well, everyone would like to have some support fo r his 

ideas, but I don’t think “unhappy” is the term to apply to this 
situation.

I think -----
Mr. Springer. And largely-----
Mr. Morgan. I think “disappointed” would be a be tter term.
Mr. Springer. Well, substitute the word “disappoin ted,” Mr. 

Reporter.
You were though particular ly disappointed because the other Com­

missioners did not see fit to agree with you in those opinions ?
Mr. Morgan. Yes.
Mr. Springer. And yet those are the  reasons particular ly why you 

are leaving the Commission ?
Mr. Morgan. No; not entirely.
Mr. Springer. Does tha t have anything to do with your leaving the 

Commission ?
Mr. Morgan. Well, obviously, it has something to do with my 

reasons for leaving.
If  the Commissioners all agreed with me, more would have been 

done about the  list of imperfections which I  read to you, and it would 
have been done a long time ago.

Mr. Springer. And, Mr. Morgan-----
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Mr. Morgan. But the fact-----
Mr. Springer (continuing). You believe in this instance tha t every­

body was out of step but you ?
Mr. Morgan. Well now, Mr. Springer, these Commissions were not 

created for the purpose of achieving unanimity.
We have an obligation, as independent Commissioners, to reach our 

own conclusions and argue the very strongly when we feel very 
strongly about them.

Mr. Springer. All right , but you were particularly unhappy that 
they d idn’t agree with you ?

Mr. Morgan. I think anyone would prefe r to have almost anyone 
else agree with him on any subject.

Mr. Springer. Mr. Morgan, in this letter, T have tried  to analyze 
it as best I could, there have been a number, I  believe, th ree alleged 
derelictions of duty as best I can make it out.

If  there are others you will advise me ?
Mr. Morgan. Well, I am not  sure that  I will go along with your 

word ‘‘alleged” because, as I made verv plain in the letter  on two 
occasions, the remarks were general and I made i t specifically p lain 
tha t they were no t designed to describe my colleagues and myself.

Mr. Springer. Let me ask you th is :
Do you believe that  that was the impression which was created by 

the average reader in the 22d Congressional Dist rict of Illinois?
Mr. Morgan. Sir, I don’t know any average newspaper readers in 

that district, and I haven’t seen the press reports there.
Mr. Springer. Do you believe th at your statement created the im­

pression tha t you are leading this committee to believe in the con­
gressional distric t in which you live in the State  of Oregon?

Mr. Morgan. I haven’t seen any clippings from tha t d istric t either 
but I will say, and I said so promptly at the time when I  released 
this letter to the public to try to clear up  the misapprehensions con­
cerning it which came from Mr. Pearson's column—1 said that it had 
been extensively misquoted.

I don’t want to criticize the press any more than  I  want to criticize 
my colleagues, but they like to stretch things a little bit and make 
them a little more snappy and exciting than  they naturally  are.

And this happened to my letter and for tha t I have already 
apologized.

Mr. Springer. I f you, Mr. Morgan, had been reading in your con­
gressional district in Oregon, and a newspaper came out th at a Com­
missioner of the Federal Power Commission in Washington had 
alleged that the Commission was not protecting the public interest, 
what would you have believed ?

Mr. Morgan. Mr. Springer, I am not responsible for what the 
newspapers say concerning a letter  when they put words into it which 
are not there.

Those words are not in th at letter, but I did testify yesterday tha t 
in certain cases I felt tha t the public had received less protection 
than it should.

I said so in my dissenting opinions, but I did not say so in this 
letter.

Mr. Springer. You used the words—anyone who reads this, what­
ever you say, can come to no other impression when you use words



ADMINISTRATIVE PROCESS 47

and  sentences such as these “conformity,” “timidity ,” “personal 
security.”

“Without the needed sense of public responsibili ty a Commissioner 
can find it very easy to consider whether his vote might  arouse an 
industry campaign against his confirmation in the Senate.”

Can anyone who reads this lette r not conclude tha t tha t is what 
you had in your mind about the people who sit on this  Commission?

Mr. Morgan. Well, I  have t ried  to make it as p lain as I  can tha t 
my differences with my colleagues have been on policy considerations 
and tha t has been made very plain  and explicit by me.

But I cannot take responsibility for what people read into this 
letter.

My reasons for leaving are discussed only in the first hal f of the 
second paragraph of the letter.

Mr. Springer. We are try ing  to get this thin g straightened out. 
Whether the President is going to do it or not I do not know. When 
I first read it—that  was the impression created in my mind. 
Tha t you were making allegation against members of your own 
commission and generally against commissioners who were deciding 
cases and writing opinions here in Washington in the public interest.

I want to come first to the Federal  Power Commission. Do you find 
tha t any of the persons who were on the other side of those cases 
in those dessenting opinions of yours have been guilty of any de­
relection of duty ?

Mr. Morgan. I don’t think  I  ever said that they were.
Mr. Springer. I am asking you now under oath, do you ?
Mr. Morgan. I think,  as I said yesterday, tha t there have been 

cases where they did less than they should have to perform the ir 
duty  and properly  protect  the public; and I said so, to the extent 
tha t I want to go, or am justified in going, in my w ritten dissent in 
those cases. There is no need for me to go beyond those dissents, 
and I never have.

Mr. Springer. You are saying, then, that those commissioners were 
not looking afte r the public interest. You are saying tha t today 
under  oath?

Mr. Morgan. In those part icular cases, and to the extent tha t 
I pointed it out, yes, t hat  is true,  b ut to no greater extent.

Mr. Springer. Have any of the men on the Commission yielded any 
part of the public interest  to  conformity? Have they been guilty of 
any timidi ty in the decision of their  cases, or have they made their  
decisions as a result of a desire for personal security, or to be re­
appointed to the Commission ?

Mr. Morgan. You a re asking me to look into men’s minds and read 
those minds, and tha t can be not done.

Mr. S pringer. These are your words, Mr. Morgan, not mine.
Mr. Morgan. They are  words which I  explic itly told the President 

were not descriptive of my colleagues or myself.
Mr. Springer. Do you know of any of these men who have become, 

and I  quote your words, “Neurotic with worry a fte r having cast a vote 
for the public interest” ?

Mr. Morgan. I do not know th at any of them are  neurotic. And I  
certainly couldn’t put  my finger on it because if they were-----
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Mr.  Springer. Wo uld  you say, Mr. Mo rgan, th at  any  of  these men have  been gu ilt y of wri tin g opinions which conta in plat itu de s instead  of  pub lic pro tec tion, pu tt-j obs and image-b uildin g ins tea d of pr in ­ciple, wall  ch ar t jugg lin g and str eaml ini ng  ins tea d of  ha rd  work? These are your  words , Mr. M org an,  not mine.
Mr. Morgan. Wh en you read those words, coupled  with my sta te ­me nt th at  the y were no t inte nded to describe my colleagues an d my ­self,  why  do you rela te them to my colleagues  ?
Mr.  Springer. Th e whole ten or  of your  sta tem ent, the  whole tenor of yo ur  le tte r—you  are say ing  to the  Pr es iden t th at th at  is wh at is go ing  on down in  the  Commission .
Air. Morgan. No; I di d n ot  say th at , Air. Spr inge r.
Air. S pringer. If  an yone rea ds th is le tte r he is bound t o come to  th e conc lusion—I  don’t care i f it is Ja ck  Kenn edy —come to t he  conclusion th at  th at  is wh at is going  on in his shop , and he had be tte r get  some be tte r people down there .
Air. Morgan. I  do no t accept tha t.
Air. S pringer. Le t me  ask you this . W ou ld you say th at  these men down at  the  Commission othe r tha n yours elf  who hav e been rend er ing  those decisions “ have yie lded to ex tra ordina ry  pressure s” of business?Air. AIorgan. Th ere  are  all kin ds of ex tra ordina ry  pressures,  Air. Sp rin ge r.
Mr.  Springer . I  will  rep hrase the  ques tion . W ou ld you say th at  any of these men who h ave  been serving on the  Fe de ra l Powe r Com­mission, the  peop le who hav e been ren de rin g decisions down there, hav e yielded to  ex tra ordina ry  pressures?
Air. AIorgan. I  would  l ike  to discuss w ith  you one of  these dissents  I  hav e here.
Air. Springer. F ir st  of  all,  would you ans wer the  ques tion yes or  no. An d I  th ink legally, as in a court  of  law, you  can the n expla in yo ur  answer.
Air. AIorgan. I  th in k th at  the  majo rit y have  yie lded to the  pres ­sure of the necessity , as the y see i t, to make are a pr ic ing work—th is is a  pres sur e g ene rated wi thin the  G ove rnm ent  an d the  general public, not. by  ind us try . An d to the  degree th at  the y hav e imposed illegal price- fix ing  me thods, c oup led with impossible condit ions on pro ducer s and consumers who wish to app eal  those methods, and th ei r fa ilu re  to develop  the  formu las  fixing rate s, they have  ac tua lly  des troy ed or inv ade d the legal and constitu tional rig ht s of  lmth the  pro ducer s in th e gas  f ields and  the  c onsum ers, each of  whom are at tempt ing to ge t ju st  and  reasonable  rat es  fixed.
An d I said  so, and  Commiss ioner Ross has said  so in two  or three  dis senti ng  and concurr ing  op inions.
Now, the re are  a ll kin ds of  pres sure s, and  the  pre ssu re to  m ain tain a giv en ins titut ion  and keep  it from col lapsing , keep it from fa lli ng  ap ar t, can be jus t as great  as an y o ther k ind  of p ressure.
I believe t hat  in thes e pa rt icul ar  cases—a nd  th ere have  been severa l of  them—vio lence has  been done to  lega l righ ts  of  citizens of the  coun try  because the  Comm ission  unw isely and mistakenly  yielded  to the tem pta tio n to take  t he  easy way out , to main tai n the  sta tus  quo ; ra th er  than  face  the very difficult tas k of  at tempt ing to find a wo rk­able  s ubsti tute th at  wou ld pres erve the  l egal  and  c onsti tut ion al righ ts  of  both consumers a nd  producers.
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Mr. Springer. Do you say, then, tha t the Commissioners have 
violated their  oath of office ?

Mr. Morgan. I would not put i t that  strongly.
Mr. Springer. How strong would you put it  in your own words?
Mr. Morgan. I do not think  such actions produce good regulation 

or good administ ration, and I disapprove of them. I don’t wish to 
go fa rther. You can’t make black or white judgments in an issue of 
this kind. But it is my firm conviction that  this is why the Commis­
sion did what it did. And Mr. Boss and I dissented from their 
actions.

Mr. Springer. Now, Mr. Morgan, would you say tha t the other 
Commissioners on the Federal Power Commission—again using your 
words—are just ordinary  men?

Mr. Morgan. Xo. Tha t question was asked of me yesterday, and 
I refused to answer it, and explained why.

Mr. Springer. Just a moment; let me finish my question.
Would you say that the other Commissioners on the Federal  Power 

Commission are just ordinary men, or have you found them to be 
men of ability, character, courage, and broad vision ?

Mr. Morgan. I described my colleagues yesterday, I thought , in 
accurate words which reflect my high regard and even affection-----

Mr. Springer. I cannot hear you, Mr. Morgan.
Mr. Morgan. I am sorry. I said th at I had described my colleagues 

yesterday in words which I intended to convey my high personal re­
gard  for them. I would like to quote it to you.

Mr. Springer. Just in general terms tell me.
Mr. Morgan. I would like to make it specific.
I said yesterday:
My colleagues are  able, honest, conscien tious men, and fur the r, they are  

men whose company I enjoy, and for  whom I have formed  a genuine  personal 
fondness. And this includes  all of them. I c annot and will not make derogatory 
comments about them. And I am very sorry th at  my let ter  to the  Pre sident  
has  been mis interpre ted by those who have sough t to make a sensational thing 
out  of i t.

Mr. Springer. Would you describe yourself, Mr. Morgan, as an 
ordinary man?

Mr. Morgan. Yes; I would. T try  very hard to do the things I 
think  extraordinary  men would do if they were in my position. But 
I do not flatter myself—and I have made th is plain before—that I 
am in the category of the men whose names I listed in my letter to 
the Presiden t and who were, I think,  great public servants and 
regulators.

Mr. Springer. You say you put  yourself in that same category?
Mr. Morgan. I say, I  could not put myself in t ha t category. And 

yesterday I  was very explicit on that  point.
Mr. Springer. Then you shouldn’t be on the Commission, even by 

your own judgment.
Mr. Morgan. I will tell you, Mr. Springer, t ha t I had serious mis­

givings about my capacity to master the technical, legal, economic, en­
gineering, and other facets of this work when I came here. Xo honest 
man can be without some doubts as to his capacity, and I have mine.

Mr. Springer. This takes men of extrao rdinary skill, does it not?
Mr. Morgan. Pardon?
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Mr.  Springer. These jobs  ta ke  ext raordina ry  skill  and ab ili ty , isn ’t  
th at  co rre ct ?

Mr.  Morgan. Air. Sp rin ge r, these jobs will abso rb every iota of  ex­
perti se,  bra ins , edu cat ion , experience , and  chara cte r th at  a man  ha s;  
1 d on’t care  who he is, these  jobs  will drain  him o f e ve rything  he has.

I t  is impossible in my opin ion  to ex agger ate  the  need  fo r outsta nd ing 
men in these  jobs.

Mr. Springer. An d th is  is the  reason that  you a re lea vin g th e Com­
mission , i sn’t it?

Air. Morgan. I  was asked th at  quest ion yeste rda y, and I  t hink  the 
que stio n en ded  this w ay :

“A re you  leaving fo r th is  reason , so that  t he  P resid en t c an ap po in t 
an  ext raordina ry  man  in yo ur  place ?”

An d I said, “ I t  is one of the rea sons , and I  hope  he does.”
Mr. Springer. Wo uld  you  cons ider  yours elf  above th e ave rage of  

tho se ser vin g on the var ious reg ulato ry  agencies in W ashing ton of  
whom you have  knowledge?

Mr. Morgan. I know very few of  them, and I  would  no t presum e 
to  ra te  the m again st each o the r or myself any  more than  I  w ould my 
own colleagues.

Mr. Springer. Do you  c ons ider  t hat  you are  a  man of  a bil ity , c ha r­
acter,  courage , and broad vision, Mr . Mo rgan, ag ain  us ing  you r own 
words, and th at  you have  the same  viewp oin t as the au thor s of  the  
leg islation  th at  you have been called  on to  adm ini ste r?

Mr. Morgan. Mr.  Sp rin ge r, these words also w ere accomp anie d by 
the sta tem ent th at  they were  no t me ant  to  describe my colle agues or  
myself.

Air. S pringer. Air. M org an, le t me p ut  yo u in th e Pr es id en t’s po si­
tio n fo r ju st  a mom ent with  a hypo the tical que stio n, because I  th in k 
it  is im portant.

Air. AIorgan. I  wou ld much  ra th er  that  you d id  not.
Air. S pringer . Are you a law yer, Air. M org an ?
Mr.  AIorgan. No ; I am not.
Air. Springer. I f  you were  the Pres iden t mak ing appo int me nts  t o 

the Fe de ral Power Commission, would you  tak e int o consider ation a 
man ’s pa st rep uta tio n fo r t ru th fu lnes s and ve rac ity  to be an impo rta nt  
factor  in his  appointme nt?

Air. AIorgan. Yes; of  course I  would.
Air. Springer . Air. A Iorgan, if  you were the Pr es iden t and  were  to 

make an appointme nt to the Federal  Pow er Commiss ion, would you 
hav e confidence in the pro spe ctive appoin tee  if  y ou knew  t ha t he ha d 
concealed  upon his personnel forms  past Gover nment  employme nt 
inform at ion whi ch wou ld hav e mad e a diffe rence to you in makin g 
th e a pp oin tm en t ?

Air. AIorgan. Th is  certa inl y would be a m at te r I  wou ld wa nt to  
inv est iga te,  of course.

Air. Springer. Wo uld  i t make any  difference  to  you as th e ap po int er 
of  a Com missioner to the  Fe de ral Power Commission if th at  ap pl i­
cant  ha d sworn f alsely  on six o r seven occasions wi th reference  to  m at­
ters  contain ed in t he personne l form  in violatio n o f th e law?

Air. AIorgan. Air. Sp rin ge r, all th is was gone into at the  time  o f 
my  Se nate confirmat ion.

Air. S pringer. I am jus t askin g fo r an an swer, is all.



ADMINISTRATIVE PROCESS 51

Mr. Chairman, I  am not seeking in devious ways to lead the witness 
into any trap  at all; I am just seeking answers, to find out what his 
background is.

Mr. Morgan. I will answer you.
Mr. Springer. Would you repeat the question, Mr. Reporter ?
(Question read.)
Mr. Morgan. I want to explain something to you, Mr. Springer, 

tha t is important  at this point.
Mr. Springer. Will you first answer the question, and then  you may 

explain your answer.
Mr. Morgan. Would you read the question again, please ?
Mr. Springer. Would you read it to him again, Mr. Reporter?
(Question reread.)
Mr. Morgan. Yes, it would. But  it would also make—I would 

really want to know whether he had or not.
Mr. Springer. Now, in view of the President’s message to the Con­

gress on integri ty in the Federal service, do you believe tha t the 
President would have appointed a man to the Power Commission 
who concealed on several occasions vital information and swore falsely 
as to the content of his personnel form ?

Mr. Morgan. li e very likely would not have, if  th at were the case.
Mr. Springer. Mr. Morgan, d id you know tha t in 1961 there were 

exactly 53 cases of false statements on form 57’s tha t were re ferred  to  
the Department of Justice for  action ?

Air. Morgan. No, sir, I did not know that.
Air. Springer. Did you know t ha t the Civil Service Commission— 

which is not a m atter of having to do with  an appointee to the Fed­
eral Power Commission—is empowered to invoke administrative pen­
alties for false statements on employment applications, including as 
much as the removal of the person from a position, and barr ing him 
from employment for a period of 1 to 3 years ?

Air. AIorgan. No; I did not know that.  I hope you understand, 
Air. Springer, that  I am not applying  for employment.

Air. Springer. Air. AIorgan, did you know that if you had been a 
civil service appointee instead of a Presidential appointee, the Civil 
Service Commission would have invoked its privilege and removed 
you from your position ?

Air. AIorgan. I don’t know that .
Air. Springer. Air. AIorgan, were you ever arrested ?
Air. AIorgan. Yes. And I would like to answer further , if you 

please.
Air. Springer. You have answered my question. I have no t asked 

for any explanation. I just  asked you a question. You can answer 
yes o r no. I just wanted to know whether you did or did not. If  
somebody wants to ask you about it any further, that is all right.

The Chairman. I think  that the witness deserves an opportunity  to 
explain.

Air. Springer. Air. Chairman, under the rules of evidence, if the 
question calls for a conclusive yes or no answer, tha t is all. If  some­
one wants to ask a fur ther question, they can.

I am not asking you whether the arres t was rig ht or wrong. I am 
asking you whether you were arrested.

Air. AIorgan. I was.
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Mr. Springer. On two occasions ?
Mr. Morgan. Yes, sir.
Mr. Springer. Did you then later fill out employment forms on six 

different occasions on which you did not li st those arrests? Did you 
or didn’t you ?

Mr. Morgan. Mr. Springer, you have overlooked asking me whether 
eithe r of those arrests were expunged from the record.

Mr. Springer. You don’t seem to unders tand tha t tha t does not 
make any difference in this, Mr. Morgan. I have looked up the law. 
The only question is whether you answered yes or no. It  does not make 
any difference if they have expunged both of these arrests though I 
understand they only expunged one of them. I have asked you 
whether you were arrested.

Mr. Morgan. I was, improperly.
Mr. Springer. And on none of those seven occasions did you p u t. 

that  on your employment record, did you ?
Mr. Morgan. I thought T had a right not to, and tha t is still my be­

lief, so far as one of those occasions was concerned, because it had been 
expunged from the record.

I was very patient when I  went through this  in Senate confirmation 
hearings, and did not s tand on what I considered to be my rights  in 
the matter.

One of these matters  was such a minor thing tha t I literally had 
completely forgotten it. It  was a trivial,  silly, meaningless thing.

The other one was completely improper-----
Mr. Springer. Now, we will take them one at a time, since you have 

insisted. Will you tell th is committee of the  one that  was triv ial and 
did not amount to anything? Will you relate that?

Air. Morgan. I will cooperate with you, Mr. Springer. But I must 
say i t is ironic to have to go through th is in the Senate to  take a Fed­
eral position and then to have to go through it again in the House in 
order to leave.

Mr. S pringer. Air. Morgan, I  am trying  to find out in simple terms 
what  your reputat ion for tru th and veracity is. And since you are 
not a lawyer, I think I ought to advise you that  tha t is the righ t of 
anybody questioning you when you profess to be testify ing as an 
exper t and to be tell ing the truth . That is why I am br inging this 
mat ter up. Do you want to tell me about the first incident which you 
say amounted to nothing?

The Chairman. Perm it the Chair to say that he is going to he rather 
liberal about a m atter  of this kind, hut this is a congressional investi­
gation: this is not an investigation in the nature  of criminal or court  
proceedings.

And, consequently, I  do not th ink tha t you should leave an impres­
sion tha t we are here in the position of trying the man or prosecuting 
him or passing judgment, on him. I do not want this record to leave 
any impression that  that  is our function here at all.

Natura lly the rules of evidence do not apply in the matter of con­
gressional investigations as they  do, strictly interpre ted, in a court of 
law.

The gentleman may proceed.
Air. Springer. Do you want to relate the incidents which you say 

was t rivial? I was not going to pursue this, Air. Alorgan, but you 
apparently want to.
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Mr. Morgan. H ow d id  you  for m th at imp ress ion , Mr. Sp rin ge r?
Mr.  Springer . Tha t is wha t I understood you to say. In  fac t, I 

th ink in y ou r te stim ony  in the  Se nat e you thou gh t i t was a good lau gh. 
In  fac t r ight  now y ou laughe d abou t i t;  you thou gh t it was a big  joke . 
I  can g et th at  ou t if  you w ant i t, but I th in k those were the words you 
used.

Mr. Morgan. Di d you  rea d i t?
Mr.  Springer. Yes, I rea d it. Do you wa nt to pursu e it ? I  don’t 

necessa rily wa nt to, bu t you seem to  w an t to  te ll these gentl eme n about 
the  na ture  of  these two  inciden ts. I t  is pe rfe ctl y all ri ght—I  don’t 
wa nt  to p ursue it.

Mr. M organ. Aly exact  words  we re :
I will cooperate with  you, Mr. Springer, bu t it is ironic  to have to go through thi s to take a Federal  appointment and then have  to go through it again in order  to leave.
Mr.  Springer . I  am willin g to leave it  and go ahead  wi th the  ques­

tions if you wa nt to.
Mr.  Morg an,  when th is m at te r a rose  in  the W hi te  House you d id no t 

hav e to fdl out a f orm , d id  you ?
Air. M organ. That  is correct.
Air. Springer . Do you rem ember  wha t you  to ld  them down the re?
Air. AIorgan. Do I  reme mber------
Air. Springer. W hat  you tol d about y ou r pa st at  th e W hi te  H ouse .
Air. AIorgan. I  don’t recall te lli ng  them  an ything  about it.
Air. S pringer. Did you tel l th em an ything ?
Air. AIorgan. They had the  no rmal an d usual repo rt  fr om  th e FB I.  

I  d id  no t thi nk  th ere was an ything  lef t I  co uld tel l them abo ut it.
Air. S pringer. I quo te f rom  th e S enate  rep o rt :
Mr. Morgan did not tell the White  House abou t one of his arr est s, nor abou t his concealment on the  form 57 u ntil the committee’s hear ings  had s tar ted .
Is  th at  th e tr u th  ?
Air. AIorgan. I th ink t ha t is the  tru th .
Air. S pringer. Do yo u believe th at  i f Pres iden t K enn edy  h ad  kn own 

all of  these facts w ith  r eference to what you did  on these for m 57’s on 
seven dif fer ent occasions  that  he wou ld have a ppoin ted  you ?

Air. AIorgan. It  ha ppens th at  I believe he would, sir .
Air. Springer. You are  e nti tle d to  yo ur  op inio n. I  j us t asked  you a 

question.
Air. Ch airma n, I  ask t he  ind ulgenc e o f th e comm ittee  to  rea d a sho rt 

sta tem ent in opposi tion.
Air. Ch airma n, I hav e listened with  intere st to 2 day s of  test imony 

of th is witness, Ho ward AIorgan. I f  sus tain ed,  these cha rge s which 
I  believe he has made, would well war ra nt  the removal  fro m office of  
a l arge  numb er of mem bers  of r egulato ry  commissions  ov er w hich th is 
committ ee has jur isd ict ion .

Fi rs t,  if  we can believe wh at Air. AIorgan has said  in th is  l et ter, he 
has le ft  the Fe de ral  Power Comm ission  because the  men now serving  
on th e Commission , in  hi s own words, “yi eld  too  quickly  to  the p resent - 
day urg e towa rd  conformi ty,  t im id ity , and per son al security.’’

Second, the witness has  in fe rre d th at  a commission  or  Com mis­
sion ers  are  af ra id  of  a cam paign ag ains t the m when the y are up  fo r 
reconf irmatio n by the  Senate.
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Thi rd ly , th at  men se rvi ng  on  the  Commission  have  become neu rot ic 
fro m wo rry  a ft er  ha vin g cas t a  vote in the  pu blic inte res t.

Fai lu re  of  any mem ber of the  Federal  Powe r Commission to act 
in the publi c int ere st fo r any  of these  r easons wou ld make him gu ilty 
of  vio lat ion  of his oa th of  office and  would be grounds fo r removal.

Th e w itness has been asked in de tai l to po int to any  decision  han ded  
down by th is Comm ission  or any  commission which  was made by any  
commission o r com miss ioner  as a res ult  of th e ab ove-nam ed deficiencies 
in the nam e of the  Commission . The witn ess has  fai led  to po int  out  
any single  in stance in which there  ha s been any  p roof  w hatev er o f the 
derel ict ion  of  du ty  by  an y Commiss ioner o r C omm issioners  as a r esu lt 
of  a des ire tow ard  con formi ty,  bein g tim id,  or  fo r per son al securi ty 
reasons , or  f or  f ea r th at  h is votes  w ill arouse a cam pa ign  again st him  
fo r r econfinnation in t he  Se nate .

Mr. Ch airma n, if  th is  witness ha d tak en his  charg es to  the U.S . 
Dis tr ic t At tor ney, and  ha d gone  befo re a gr an d ju ry  and sou ght an 
ind ictme nt and  had th at  re tu rned  and the n brou gh t act ion  lief ore a 
co ur t of  criminal jur isd ict ion , the jud ge wou ld have been forc ed as 
a m at te r of  law to dismiss it  before  it  ever ar riv ed  in the  hands of  a 
gr an d ju ry . The jud ge  himself  would  have dir ected  a ve rdict again st 
th is  witn ess. I f  th is witn ess could  have br ou gh t an action in civi l 
law  fo r damages res ul tin g in an actio n ag ain st any commission or 
commiss ioner s and could  have made his  case ou t in a court  of civil  
law, th e jud ge  would have been forced as a m at te r of  law to di rec t a 
ve rd ic t again st th is witness.

An d, Mr. Ch airma n, may  I  say th at  in civil  court s to make out a 
case to  go to a ju ry  only  a s cin till a of  evidence is necessary .

Mr. Ch airma n, if  th is  witn ess were to take  a case to a court  of 
equ ity , the fa ire st cou rt in Ang lo-Sax on law,  th is  witness could not 
ha ve  made out a case. In  equ ity the re is a rule of  l aw  t hat  the com­
pl aina nt  must  come in co ur t w ith  clean hand s. Does  thi s w itness come 
wi th  clean  hands and w ith  a rep utat ion of truthfulne ss?

Th e records of the  heari ng s on Ho wa rd Mo rga n fo r appo int me nt 
to  th e Federal  Powe r Commission con tain  findin gs th at  he was ar­
res ted  on Sep tem ber  10, 1937, on an assaul t charg e, fou nd gu ilty and 
fined $25 p lus  costs.

He  was arr est ed  on Fe br ua ry  7, 1937, in  Po rt la nd , Oreg., fo r 
questio ning.

Mr . Ch airma n, the  circ ums tanc es of  these arrests  are  not at  issue 
here.  W ha t can not  be  e xplained by th is witn ess,  and wh at can not be 
jus tifi ed by a person ho lding  such a hig h office, is  th e subseque nt con­
cea lme nt of  those arrests  in dir ect  vio lation of  t he  law.

On  six Gov ernment employment  appli cat ion s in th e yea rs 1942 to 
1952, H ow ard Morgan  answered no to each  question re la tin g to these  
arr es ts.

On an oth er nota rized affidavit he avowed that  the  sta tem ent on one o f 
th e o ther  app lications was  correct.

Mr . Chairma n, I quo te from  page 11 of  th e commit tee repo rt  to  the  
U. S.  S ena te on M r. M org an’s hea rin g for c on fir mati on :

Not only did Mr. Morgan fail  to answer each question truthfully, but his 
admissions before the committee make it clea r that  he deliberate ly concealed 
his a rre sts . In  doing so, he violated the law.
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Form 57 contains an express warning  on its face against all state­
ments. The form specifically refers to the appropria tion divisions 
law which reads as follows:

Whoever within the jur isdiction of any departm ent or agency of the United 
Sta tes  shal l knowingly and willfully  falsi fy, conceal or cover up by any tric ks 
or schemes or device a ma ter ial  fact , or make any false or fictitious statements 
-or represen tations, or use any  false document knowing the same to contain 
any  false,  fictitious or fraudule nt sta tem ents or entr ies, sha ll be fined n ot more 
than  $10,000, or imprisoned for not longer than 5 years.

I want to make it clear to this committee tha t this statute is ap­
plicable even though the charges which resulted in one a rrest were 
dismissed, and the statute  applicable even though the arrest  may be 
irrelevant to the a pplicant’s fitness for a Government position. This 
statu te is frequent ly invoked. The records of the  Civil Service Com­
mission show that in the year 1961, 53 cases of false statements on 
forms 57 were referred to the D epartment of  Jus tice for action.

The Civil Service Commission, in addition to the criminal penalty, 
is empowered to invoke administratve  penalties for false statements 
on employment applications.

These do include removal from his position and barr ing him from 
Federal employment for a period from 1 to 3 years.

It. is interest ing to know that Mr. Morgan’s concealment did not end 
in 1952, the date of his last form. And I quote from the Senate 
report ag ain :

Mr. Morgan did not tell the Whi te House abou t one of his ar rests  or abou t 
his concealment on form 57 unti l af te r the committee’s hearing  had sta rted .

It  would be interesting to know, if all the  facts had been known to 
the White House, would his name then have been submitted. The 
question is natura l, because the facts in this case run directly counter 
to the letter  and spirit of the President’s message to Congress on 
inte grity in the Federal service.

Even with this, Mr. Chairman, there seems to be another facet of 
this case and of this witness which is fa r more s triking on his char ­
acter than his reputa tion for veracity and the question as to personal 
integrity.

A few years ago when the la te Senator McCarthy was at his height 
some people in Washington coined a phrase called “McCarthyism.”

A McCarthyite was generally described and defined by those people 
as ‘‘one who brought charges directly by inference against an in­
dividual or a group of individuals or an organization charging them 
with a lack of loyalty or integr ity, and failed to bring  forth proof 
thereof .”

Mr. Chairman, if this witness’ testmony is to be believed, including 
his letter  to the President, there are men serving on the commissions 
in Washington who are rendering decisions because of conformity, 
timid ity or personal security, or because of fear of nonreconfirmation. 
But he has failed to bring forward any evidence to th at effect, and by 
a simple statement on his part thereof, without any proof, he has 
cast a pall over every commission and commissioner in Washington.

Secondly, he has in general words said that the President has been 
.appointing ordinary men who lack the charac ter to regulate  in the
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public intere st. Ag ain  th is sta tem ent has lieen made wi tho ut any  
proo f whate ver.

Mr . Ch airma n, th is is Mc Carthyism at  its  worst. Nev er in mv 13 
vears  in Wash ing ton  has  any  sta tem ent so broad and so inclusive of  
any public  official ever been made.  I t  is doub tfu l if  th is  witness 
knows or real izes  today how  much dam age  he has  don e to th e personal 
in tegr ity  no t only of  the  commissions bu t of the  commiss ioners serv­
ing on those commissions.

Mr.  Morg an’s sta tem en t appeare d in bold  hea dlines  on the fron t 
page  in every dai ly newspap er in my congressiona l dis tri ct.  To  leave 
these cha rges unansw ered when  no evidence has  been pre sen ted  as to 
the dere lict ion  of du ty  not only  reflects  upon the in tegr ity  o f t he  com ­
mission ers and the  P resid en t of the  Un ite d State s in m aking  those ap ­
pointments , bu t upon thi s committee for no t taki ng  some action.

Th is  is the reason th at  we have  m et yeste rda y and tod ay  to find out 
wha t the evidence was  th at  th is man  lias of derel ict ion  or  fa ilu re  of  
du ty  by comm issioners or commissions subject to the  legi sla tive  j ur is ­
dic tion of th is committee. An d thu s fa r he has  not brough t fo rw ard  
any .

Th an k you very m uch.
Mr . Moss. Mr. Ch air man ------
Th e Chairman. I th in k af te r a sta tem ent  of th at  kin d the witness 

ou gh t to  have  an o pp or tuni ty  to reply, in all fairness.
Mr. Morgan. I  am a l itt le  d istu rbed by the  f act  that  all these stat e­

ments  h ave been made and yet  the actual  inc idents  upon  which  they 
wer e based were n ot described.

Th e two inc idents  t hat  M r. Sp rin ge r is t alking  abou t were, one, an 
investi ga tory arr es t, of exa ctly  the  kind  you have  read  abou t here  in 
Wash ington  which  has  caused  so much con troversy and  crit icism, be­
cause T h ad  in my possession  a t ire  given to me by my emp loye r which 
tu rn ed  out to be stolen . He came into possession of if t hro ugh legi ti­
mate channe ls, just as T did . And  when  those facts were  ascerta ined, 
the whole th ing was  dro pped.  No cha rges were ever  even brou gh t 
ag ains t me. And lat er  the  e nti re mat ter was expunged from  the  rec ­
ords  by the  chief of police  of the  city , on his own motion, in orde r 
to clear the  record. And th er ea fter  I  thou gh t as a mat ter of righ t 
an d law  that  I  h ad  the  r ight  no t to  r epor t th at  matt er , it havin g been 
exp ung ed.

I  was told  af te r the  Sen ate hea rings,  in which T did  not make th at  
sta tem ent, th at  T s hou ld have  made it, and  T make it here . W he ther  
I  had  a  legal righ t not to rep ort it T don’t know. But  T t hought I did , 
an d m any  at tor neys  have  so adv ised me.

The o ther  ar re st—they b oth  happ ene d when I  was p erh aps 20, o r 21, 
I  believe—th e othe r ar re st  was fo r taking  a tru ck dr iver  off my em­
ploy er’s back. He  h ad  jum ped  on him fro m beh ind  and  was beati ng  
him , and  I  pu lled him  off and  pun che d the truc kd rive r in the eye. 
Now,  i f T had  d ream ed th at  I  w ould  have, 25 yea rs lat er,  more t ha n 25 
years  la ter, to spe nd th is much time discus sing the  matt er , I  would 
have cheer ful ly pun ched him in the  othe r eye, too, so th at  we could 
spend the  who le d ay  discussing  it, I  do no t adm it to culp ab ili ty in the  
matt er . I  neve r have  a nd  I  d on’t now. I  w ill le t my sta tem ent s tan d, 
the re,  s ir.
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Mr. Springer. Mr. Chairman, I  don’t think this clarifies the matte r 
for the committee.

Wha t happened as a result of tha t fight? Were you brough t 
in to court?

Mr. Morgan. I was brought before a justice of the peace.
Mr. Springer. What did  he find ?
Mr. Morgan. He was not a lawyer, so perhaps you won’t agree 

with his finding. I explained the circumstances, and this seemed to 
puzzle the justice of the peace. So he went out in the hall with 
a State  policeman, and afte r a conference out there, he came back 
and asked me, ‘‘Did your employer ask you to take that man off 
his back?”

And I  said, “No; the man had his arm around my employer's throat  
and was choking him, and besides, he was so busy defending himself 
from an at tack by two men that  he didn’t have time for  a conversation 
with me.”

Thereupon, the justice of the peace said, “Well, that is where you 
made a mistake, young man. You should have waited for your boss 
to ask you to take him off his back, and tha t is going to cost you $25.”

Mr. Springer. Did you pay the fine?
Mr. Morgan. Yes, sir.
Mr. Springer. $25 and $17.50 costs? And tha t is the whole 

incident?
Mr. Morgan. Tha t is correct.
Now, I did testify  before the Senate tha t I considered th is to be 

a joke on me, and one that I never expected would have these conse­
quences 25 years later afte r I had thoroughly and entirely forgotten 
the matter.

Mr. Springer. Do you mean to tell—you are bring ing th is up again, 
Mr. Morgan—do you mean to tell this committee now tha t a fight in 
which at least six or seven men were engaged—-—

NIr. Morgan. No ; there were only three, until I  got into it.
Mr. Springer. You say there were only three. It  appears  to me 

there were more, but I will take your word for it. You were finally 
taken to a justice of the peace and fined, and when you got down to 
your employment record before the Federal Government lat er on you 
could not even recollect t ha t you were arrested; are you asking the 
committee to believe that?

Mr. Morgan. I am not asking the committee to believe anyth ing; 
I am just telling you that that is a fact.

Mr. Springer. Mr. Chairman, I will let it rest.
The Chairman. The Chair  hopes tha t we will not lose too much 

time in discussing a matte r of this kind, which I simply cannot see 
has too much relevancy to the purpose of this hearing.

The committee, of course, has an opportunity  to get all the informa­
tion it can to make judgment on the presentations made by this or 
any other witness.

But I would like to make it very clear, as I tried to say at the out­
set, that our objective primar ily is legislative. If  there are any legis­
lative proposals t hat  come out of it, why, that  is our pr imary  concern.

As I  indicated at the outset, in addition to that , our interest is in 
the administrat ion of the law as required of us by the Reorganization 
Act of 1946.
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Of course, tha t carries with it improved procedures and recom­
mendations which we are  seeking from any and all people to reach 
these objectives. We are not a court, and we do not want any indica­
tion in the record t hat  we are. We are not prosecutors, we are merely 
a factfinding body trying to carry out our own responsibilities.

Mr. Springer. Mr. Chairman, I cannot let those statements of yours 
stand alone, for the simple reason that  my whole questioning of this 
witness in the la tter  hal f of my questioning was to determine whether 
or not this  was a witness capable of being believed. And I was bring­
ing up past relevancy only with reference to this man’s past record 
for truthfulness and veracity, and I have as much right to do this as 
anybody does with any witness coming before this committee. And I 
have not tried to exceed the rules of this committee or any court in 
which I might be called as a member of the body.

The Chairman. I don’t think the gentleman had any intention to 
go beyond any author ity, but he was get ting pret ty close to it.

Mr. Springer. Mr. Chairman, I resent tha t statement. I never 
at any time came close to impinging on the rules of th is committee or 
the rules of any court in which 1 practice in this land. And I want to 
make sure tha t there is no misunderstanding in this record of my 
statement on that.

The Chairman. Tha t is perfectly all right . The Chair has the 
duty of protecting any witness that  comes before it.

Air. Moss. 1 th ink the gentleman’s statement details some 2 days of 
hearings—and I think the gentleman will concede it was prepared in 
advance of this afternoon’s hearings—and reflects a judgment based 
on 1 hour and 45 minutes of hearings yesterday. The gentleman 
contends th at charges have been made. I am not an attorney. But 
the gentleman knows tha t the statement in this letter would not be 
accepted as charges by any court.

The statement is a statement of personal conviction, and that every 
man is entitled to have. And it at no point goes beyond a summary 
of personal conviction. It  expresses opinions, it advises as to an 
ideal type of person, but at no point does it tie into personalities. 
And it takes the greatest of distortion to make from it the type of 
document which brought forth  the statement, which was prepared in 
advance of the afternoon session, and a t best could be based on 1 hour 
and 45 minutes of hearings yesterday—I think it raises gravely in 
my mind, sir, the question o f the objectivity which brought it forth.

The Chairman. I hope we can get back to the objective of this 
hearing.

Mr. Younger?
Mr. Y OUNQER. Mr. Chairman, I would like to know whether you are 

going to proceed in turns  of questioning in the committee. I have 
been waiting fo r all th is time, and you have gone to Air. AIoss twice 
now out of turn.

The Chairman. Air. AIoss just asked permission to make a state ­
ment. I hope we can get back to whatever questions there are.

Mr. Hull?
Air. Hull. I have no questions.
The Chairman. Air. Younger?
Air. Younger. Thank you, Air. Chairman.
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Mr. Morgan, I would like to ask this question in response to ques­

tions th at you have answered. If  your letter  does not refer to any of 
your colleagues, then what does it refer to ?

Mr. Morgan. All I  can say is tha t i t is a general statement  of what 
can happen, and I think in some pa st years has happened, when the  
caliber of appointees to regulato ry agencies is not as high as it can 
possibly be.

This was all it  was intended to be. I put  a specific statement in the 
letter to point th is out. And I  cannot say any more than that,  sir.

Mr. Younger. Just general advice to the President about future 
appointments?

Mr. Morgan. Tha t may seem odd to you, sir, but I can give you— 
and I  would be glad to do it—give you a bibliography on this  subject 
by scholars, investigating committees, judiciary committees, univer­
sity groups. Every one has made th is point over and over again for 
years, and yet it still seems to have to be reemphasized. And tha t is 
all I  was doing, as many, many other people have done before.

Mr. Younger. In your letter you referred to pressures, you have 
referred to them several times. Do you refer to pressures from pri ­
vate public utility companies ?

Air. Morgan. You know, that is a funny th ing, but I have never—I 
hear about pressures, and I am sure they exist, because so many peo­
ple talk about them—but very little of this has ever been brought 
against me. I suppose 1 am considered a hopeless case. But I have 
had very little  experience with pressure.

Mr. Younger. I am just  trying to get at what you meant by pres­
sures generated by huge industries. And that is a rath er ambiguous 
definition. What do you mean by huge industries? Do you mean 
in the field of privately owned utilities?

Mr. Morgan. Well, I was referrin g to the general subject of regula­
tion, and of course the industries  t ha t are regulated in this country 
are very large.

Mr. Younger. But  in pa rticu lar, in your field, you were re ferring 
undoubtedly to large public utilities, w eren’t you ?

Mr. Morgan. Our part icular commission regulates the natu ral gas 
pipeline companies, the field producer’s, and the inters tate electric 
companies.

But 1 was referrin g in general to all the industries tha t are regu ­
lated, they maintain  large lobbies, and I  am told tha t they are reason­
ably effective.

Mr. Younger. Were you ever pressured by a publicly owned utility?
Mr. Morgan. Yes, I have been.
Mr. Younger. To the same extent that  you think the private utilit ies 

pressure regulatory  members?
Mr. Morgan. No; 1 would sav to a much less degree. And I am 

talking now about the S tate of Oregon, where the public agencies are 
not under regulation, but occasionally they would come and ask me 
to do something to make life interesting for the privately owned com­
panies, and I would have to tell them I  could not do that.

Mr. Younger. Do you know Mr. Clyde Ellis?
Mr. Morgan. Yes, sir.
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Mr. Younger. Did lie o r th roug h his  coop erat ive organiz ati on  ever 
br ing a ny pressure on you ?

Mr. Morgan. 1 can’t reca ll th at  he h as ever  asked me to  do  any th ing 
except make a speech  in Eugen e, Ore g., which I was  very ha pp y to do, 
because T had a chance to  go back home.

Mr. Younger. W ith  yo ur expenses pa id ?
Mr. Morgan. Yes, sir.
Mr. Younger. Have you eve r wr itt en  a dis sen t on any appli ca tio n 

from a pub lic ly o wned  ut ili ty  ?
Mr. Morgan. Le t me  ext end  th at  l as t ans wer , sir . My ex penses were 

pa id by the U.S . Government  on th at  tr ip . I  thou gh t pe rhap s you 
misund ers tood.

Th e C hairm an . You  cons idered i t official, then  ?
Mr.  Morgan. Yes, sir.
Th e Chairm an . The re cord ou gh t to so show.
Mr. Morgan. Yes. An d I  th ink it is wise fo r regu la tory  officials 

to  hav e the ir  expenses paid  by t he  Government.
I  am sorry , T have n ot  got ten  to yo ur  oth er questio n, sir.
Mr.  Younger. You have  wr itt en  a num ber  o f dissents , and most  o f 

them,  as has been men tioned, are upon appli cat ion s made by pri ­
va tely owned uti lities.  Have you eve r wr itten  a diss ent  of  a  decision 
on an app lic ati on  by a public ly owned u til ity  ?

Mr.  Morgan. Th is is an electri c ut ili ty  you are  ta lk in g about?
Mr. Younger. E ither  publicly owned  elect ric or ga s comp anies regu­

lated by th e F edera l P ow er Commission.
Mr. Morgan. I wro te a dissent in the  Marble Canyon, case again st 

the m ajor ity  orde r which res tri cte d the  righ t of  t he  Se cre tar y of  t he 
In te rior to inte rvene in the  case and offer tes tim ony. Th e major ity  
res tri cte d him to the  subm ission of bri efs  and ora l argum ent s. An d 
I fel t th a t would leave the  case with an inadeq uat e an d incomple te 
record  which would make it  legally impossible  to reach a licensin g 
decis ion in th e case. Th is was fo r the issuance  of  a license fo r a  hy dr o­
electri c dam. I am stil l inc line d to feel th at  way , I  am no t as sure  
now aft er  the ora l argume nt as I  was then, bu t I feel it  is stil l tru e. 
Th e ap pl ican t in th at  case was a pub lic agency, the Ar izo na  Power 
Autho rit y.  Th ere  was no pr ivate applicant.

Mr. Younger. An d you  wrote  a dis sen t ?
Mr. Morgan. I wro te a dis sen t in behalf of  the righ t, which I 

th ou gh t was essen tial to the case, of  the Secre tary of the In te rior  to 
int erv ene and  offer evidence.

Mr. Y ounger. Then in all othe r app lications by the  p ubl icly  owned 
ut ili tie s which had appli cat ion s before  the Fe de ral  Po we r Comm is­
sion  yo u feel th at  th e Commission  did  act in t he  publ ic int ere st,  o ther­
wise you w ould  hav e writ ten th e d issent ; is th at  true ?

Mr.  Morgan. Tha t is true .
Mr. ounger. In  the  case o f the Idah o Powe r Co. decision, Docket 

No. E-7067 , which we discussed yes terday , firs t, are  all  of the mem­
bers of yo ur  commission a ppoin tee s by Mr. Kennedy ?

Mr.  Morgan. Yes.
Mr. Younger. Now, wil l you rep ea t wh at  you to ld  the  comm ittee 

yeste rday as to  why the major ity  of  the  Commission app rov ed the  
Id ah o Powe r Co. app lic ati on  w ith ou t exa minat ion  ?

Mr. Morgan. I t  is ra th er  len gth y, sir.  Do you wa nt  it  all re­
pea ted  ?
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Mr. Y ounger. No ; I th in k th at yon can sum marize  it  in just a 
few words. Maybe I  can shorte n i t.

Mr. Morgan. Do you have a  place in m ind , si r?
Mr. Younger. No ; except th at  wh at you said yeste rda y was th at  

th e com mit tee fail ed,  or  the  Commiss ion fai led  to wr ite  the  prop er  
op inion  in your  m ind  because  they  were  fear fu l of the dis tur bance of 
th e industry.

Mr. Morgan. I hav en’t f ound th at .
Mr. Younger. Well, look i t up.
The Chairma n. Do you have  a referen ce, Mr. Younger?
Mr. Y ounger. No, I  do not.  I hav e not  seen the  t rans cr ip t. All  I 

hav e is my memory.
Mr.  Morgan. At  th e su mm ing  up poin t where I  ceased  ta lk ing ab out 

th a t case, Mr.  Y ounger, I find th is— I pointed ou t th at  I ha d raised 
a numb er of serious  policy  questio ns th at  shou ld be invest iga ted , and  
then I said , ‘‘Th ere  is not  one word of response from my colleagues , 
no t one word of  e xplan ation  as to why th is Commiss ion is not  willi ng 
to do what the  previous mem bers  of  the Commission said  could be 
done, shou ld be done, and would be done.”

Now. the  str an ge  th ing abou t the Idaho Powe r decis ion is simply  
•that. Th ere is a th ree  pag e------

I he ( ’hairman . Mr. Beas ley, br ing us a copy of th is tra ns cr ip t.
Mr. Morgan. » here is a thr ee-pa ge  o rder  follo wed  by a seven-page 

disse nt ra ising  issues which  I th ink should have  been inv est iga ted  to 
determ ine  wheth er they  were serious  or pres ented obstacles  to prop er  
financin g, a nd  no word of expla nation of the  Com miss ion—o r no word 
of answ er, at  any  rate, by the  Commission, to  the  po int s raised  by 
the dissent.

Mr. Younger. Wh ere  you are  r efer rin g,  M r. Morgan , is to the  opin ­
ion g iven in p riv ate  wh ich was not made public ------

Mr.  Morgan. Y"es, on page 26.
Mr. Y'ounger. Yes. What was said in pr ivate by the Commission 

as to why they made thei r decis ion? Will  you read yo ur  t estimony,  
on the  mid dle  of page  26.

Mr. Morgan (re ad ing ) :
I don’t w ant  to be specific ns to the case involved, bu t let me say this. When in open Commission meetings—
And T don't  mean fha t it is open to  the  pub lic,  bu t wi th the  full 

Commission presen t and the  sta ff de pa rtm en t heacls, t he  lawyers , the  
sec ret ary , the  executive di rec tor —
the stat ement  is made that  we mustn’t inve stigate the  situ atio n because  it would dis turb  th e i ndu stry —

And t hen goin g on in a la te r p ar ag ra ph —
by a Commissioner, and sometimes by the  staff, and that  sta tem ent  is accepted 
and acted  on in the absence of any other reaso n for such an action, or usua lly 
inaction, then I would say this is an example of what I was talk ing  about.

Mr. Younger. Th at , I  believe, appli es  to the Idaho case, because 
th a t w as wh at  Mr. B enne tt was int er ro ga tin gy ou  on.

Mr. M organ. Y'es.
Mr. Y'ounger. I have rea d yo ur  d issent in the Idaho case, and you  

make no mentio n of  that . I f  t hat was a vio lation, or  was the reason 
why the  Commission reached th ei r decision, do you con sider th at in
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yo ur  dis sen t in fai rne ss to the  pub lic and  in the  public  intere st you 
sho uld  ha ve b roug ht  that  up ?

Mr. Morgan. Le t me  say th is—a nd I sta rte d to ge t into  this  m at ter  
yeste rda y. I t  isn’t nece ssar ily a b ad th in g when it is m entioned, as it 
fre quen tly  is bv Commiss ioners and staff and  lawyers, th at  a proposed 
act ion  of the  Commission would be di stu rb ing to  ind us try . I would 
say  the major ity  of  th ings  we do are di stu rb ing in grea ter or lesser 
degree. Th is is pre sen t in  almost all cases. Th e question is wheth er 
th e proposed acti on is sufficiently needed by t he  gene ral pub lic to ju s­
ti fy  distu rb ing or up se tting  or alt er ing the  pa tte rn  of busin ess man­
agem ent.  Sometimes it  is  abso lute ly necessary.  Other  tim es the pr o­
posed act ion  is so obviously  tri vial  th at it  isn ’t wo rth  the trou ble . 
Th ere  are  bor derlin e cases, too.

Now, as I recall  it—a nd my memory is ref reshed  since T testi fied 
yeste rday—there were two points rais ed abou t th is  I da ho  Power pr o­
posed invest iga tion . One poin t was th at  the  com pany ha d enough  
gr ie f on its hands alread y, and pe rha ps  would be dis tur bed to the 
point where it might  sut ler  if publ ic att en tio n were call ed to j ts  diffi­
culti es. And  the o the r poin t was th at  th e Idah o Pu bl ic  U til iti es  Com ­
miss ion had  a rat e case und erw ay inv olv ing  Ida ho  Pow er, and  also  a 
discrimination com pla int bro ught ag ain st it by one of its  big  cus­
tomers in Idaho .

And  the  sta tem ent was made by, I th ink , staff attorneys , and  by 
one or two comm issioners, that we ough t to wa it and  see wh at the  
Idah o Ut ili tie s Commission did about the in tras ta te  rat es before  we 
did  an yth ing abou t th e i nte rst ate  rates.

As you will see in my dissent, I po inted  out th at  a section of the  
Federal  Power Act enab les us to conduc t joint hearings with  a State 
public, u til ity  commission. And  1 adv ocated th at  we shou ld do this , 
fo r th e sim ple reason that  i f d iscrim ina tion was involved  in the  ma tte r, 
those  port ions of the  ra tes  ly ing  within  the  S ta te  of  Ida ho  were  beyond 
our reach , and  those portio ns of  t he  wholesale rat es lyi ng  o utside the  
State of Idah o were beyond the Idaho Util iti es  C omm ission’s reach, 
and  I argued  t ha t under the Federal  Powe r A ct we sho uld inv est iga te 
jointl y with  the Idah o Commission and  work  out both sets of rat es 
at  the  same time.

I stil l feel that  way. But the consensus of opin ion was—an d I 
th ink it was based mainly on not wishing to dis turb  or annoy the  
com pan y—not to  take an y action.

No thing  is set fo rth , no discuss ion on the  pa rt of the  majo rit y in 
the  order. And  I didn 't see f it, or deem it ap prop ria te , to comment 
in wr iti ng  on oral  comments made  by my colleagues  and  the s taff, since 
the y declined to commit any of th ei r thou gh ts to writin g.

So th at  is why it is absen t from my dissent.
Mr. Younger. Do you think  it would have  lx»en more di stu rb ing  

to the ind ust ry if you had  developed the  fac ts back  of  th is decision 
and put  them in wr iti ng  tha n was caused by your  dissent in the  way 
in which you did it?

Mr. Morgan. I am no t sure  I un de rst an d th at . Do I underst and 
you to feel th at  my diss ent  was di stu rb ing to the  company?

Mr. Younger. No : I  say do you feel th at  if  you had  made a sta te­
ment in your  disse nt the  same as you mad e before the  committee yes­
terday  as to why the decision was reac hed , would it hav e dis turbed 
th e ind us try  any  more than  the  dis sen t which you did  wri te?
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Mr. Morgan. No ; I  do n’t th ink so.
Mr. Younger. Then why di dn ’t yon do it? Why  d idn' t you tel l the 

public  all the fac ts back of  it, as you did  to us yeste rda y?
Mr. Morgan. You see, some of these discussions were  in the Com­

miss ion meetin g room, and  some of them were in sta ff and Commis­
sion ers ’ offices. And ther e is a ce rta in  degre e of privacy and  p riv ilege  
inv olv ing  these discussions at  the  dec isio nmaking stage,  ju st  as the re 
is in a court.

You ca n' t—it  would  be dis ord erly if you d id—put  a ll the  o ral  s ta te ­
men ts th at  d ri ft  a bou t du rin g one of  these cases into ei ther  t he  orde r or  the  dissent.

I sim ply  covered the  ‘‘bare bone s” o f the  s itu ati on  in  a  short dis sen t 
and let  it go at  that . I t is no t cus tom ary  to pu t everything  th at  is discussed into  eit he r docume nt.

Mr. Younger. You expressed in yo ur  diss ent  y ou r dou bt abou t the  
money  being used to cre ate  excess pow er when  excess pow er alread y existed; is th at  no t corre ct?

Mr. Morgan. Yes, sir .
You ma y wond er why I da ho  Po we r would be doing  tha t, and so do I.  

That  is wliy I  thou gh t we sho uld  hav e an invest iga tion.
Mr. Younger. I)o  you feel probably th at you might  hav e been 

prom pte d a lit tle  b it in yo ur  concern to  cur ta il the  excess pow er so as 
to give reason fo r an  appli cat ion  fro m Bon nev ille  t o extend  its  t er ri ­tory int o Idah o to supply pow er?

Mr. Morgan. We ll, Bonne vill e would not  have  to  ap ply to us, unless I am gra ve ly mis taken,  fo r th at extension.
Mr. Y ounger. They could go in any tim e?
Mr. Morgan. Well, I  believe i t invo lves  a  decision by the Secre tary 

of  the  In te rior , follo wed  by ap pr op riat ions  fo r the pow erli nes  from  the  Congress.  But  we are  no t involved in  th at .
Mr. Younger. In  ge neral, an d in you r p ast, w ould you be considered  

in  the indu str y as leanin g more toward publicly  owned ut ili tie s than  
pr iva tel y owned ut ili tie s!

Mr. Morgan. I  th ink the indu st ry  feels—a t lea st I  rea d in thei r 
pub lica tions—the y th ink I am a pro-p ublic -po we r man . But  I  th ink they are  g rav ely  in err or.

I  to ld  you  gen tlem en a while ago  of  the 2,500 orders I  issued in 
Oregon. Only two  of them  hav e been reversed, an d ne ith er  o f them 
involve power. An d at  th e t ime o f my Sena te c onf irm atio n th ere  were 
let ter s sub mi tted volun tar ily  by power compan y executives in Oregon 
test ify ing to my fairness. 1 can not recal l ever b eing in  a v iolent  str ug ­gle with a pr ivat e pow er company.

Now, if  you are int ere sted, I wi ll tel l you my at tit ud e on pub lic power.
Mr. Younger. Now, I am ju st  wo ndering  wh eth er you  fe lt you 

migh t lean a lit tle  tow ard  publi cly  owned ut ili tie s ra th er  th an  pri ­vately  owned uti liti es.
Mr. Morgan. I can tel l you wh at  my at tit ud e is, a nd  you can  ju dge fo r y ourse lf. Would you like  me  to  do th at ?
Mr. Younger. Brie fly, if  you wish  to.
Mr. Morgan. I feel th at  publi c pow er, where  i t exis ts in abou t the  

ave rage na tio na l ra tio  which is about 20 per cent of the to ta l system, 
is an  e xtre mely valuab le t hin g, because i t se rves as a  yards tic k. In  my 
opinion—and  I may  be wro ng,  bu t th is  is my very firm  opinion—
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th is  pub lic pow er ya rdsti ck  has  been more effective in red ucing  rat es 
and contr oll ing  ra te  levels tha n has  regu lat ion . I f  you look at  a  map  
of  the Un ite d Sta tes , tak e a blank map  and draw  in effective  ra te  
levels  for,  say , 500 k ilowa tt-hours  a mon th in each Sta te,  you will  f ind 
wide discrepancies  a ll ove r the  U ni ted  Sta tes .

Th is is no t caused by reg ula tion, bu t it  is pr im ar ily  caused, in my 
opinion, by the  presence  o r absence, nearb y and  on an  a vai lab le basi s, 
of  low-cost public power.

In  the  are as where you don’t have it, the rat es  are  un ifo rm ly very 
Tiigh. In  the  are as where you do have  it  and  among  pr ivate pow er 
companies imm ediate ly ad jac en t to public  pow er areas, those com­
pan ies  have  fou nd ways  to get  thei r rat es  down . I t  is a stimu lus  to  
them , it  is a chal lenge, a goal , and the y respon d to it.

Now,  th ere  are pl aces wh ich, in m y opin ion , have more  pu blic po wer 
than is just ified; more th an  they need. Th e St ate of  Wash ington , 
of its  to tal  electri c cap aci ty in the  hand s of public agencies, fo r ex­
ample, has abou t 62 percen t. The  S ta te of ( )regon righ t n ext  do or has  
abo ut 15 percen t, which is below the na tional average . I th ink the y 
could sta nd  a li ttl e more.

New En glan d has  vi rtu al ly  none, and  has the hig hes t elec tric  ra tes 
in th e count ry.

I feel th at 'pub lic  power  is in danger,  with the  new technolo gy com­
ing  in , of fading  o ut of  the  picture.  An d I would not like to see tha t 
at all. I th ink  it needs  to grow  an d expand at  a fa ir ly  rapid rate, or  i t 
will fad e ou t of th e p icture .

Ou r power syste m natio na lly  will doub le in the nex t 10 ye ars.  I f  
pub lic power were to rem ain  s tag nant , it would be cu t in th at  10 yea rs 
from 20 to  10 percent . The next 10 year s ou r tot al system  will doub le 
aga in,  and  that  mean s the  publ ic power, in 20 yea rs, if  it rem aine d 
sta tio na ry , cou ld be down to 5 percent  of  the tot al system, and  it would 
no longer be effective as a ya rds tick to co ntro l rate s.

For  thi s reason, I would like to see pub lic pow er exp and  at abo ut 
the  same rat e as the total overall  system. And, if it does, I th ink it  wi ll 
go on p erf ormi ng  the  very effect ive re gu la tin g service  it has perfo rmed 
fo r 25 years or  more.

Mr. Younger. As long as you are  leavin g th is field I would like  to 
get anot her piece of advice from you in  ad dit ion  to  the  lette r.
” Do you believe that  the  pub licly  owned ut ili tie s borro wing  from  
the  Government  should  pay the  same or  equal rat e of in ter es t on its 
money th at  the  taxp ay er  is called upo n to  pa y on the  bonds of  the  
Government?

Mr. Morgan. We ll, I must say I have mixed feeling s abo ut that . 
I don’t seem to have a str on g opinion one way  or the  other. And I 
don’t believe I have rea lly  h eard both sides of the  a rgu me nt. I know  
there is a fierce arg um ent, bu t I  don’t believ e I  hav e heard  it  a ll.

Mr.  Younger. In  rega rd  to the qua lificat ion s which you set up— 
and you have also men tioned a numb er of Com miss ioners who un ­
dou btedly  are  you r idea ls—I  would like to ask  i f any  of them le ft  th e 
Commission be cause they could not acco mpl ish all  th e thin gs  th at  they 
thou gh t they oug ht  to accomplish, o r did th ey  stay a nd  fight?

Mr. Morgan. I  th in k all those men  sta yed  u nt il de ath  or  reti rem ent.
Mr.  Younger. And  by sta yin g they  pro bably  accomplished some­

th in g ?
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Mr. Morgan. I am certain that all of those men (lid.
Mr. Younger. And they fought fo r the ir ideals. And they are your 

ideals ?
M r. Morgan. They have been for a long time.
Mr. Younger. But you are not following them ?
Mr. Morgan. Well, I  am in a different situation, sir. In the first 

place, 1 am not one of those men, and I doubt very much if I have the 
capacity to become one if I devoted the rest of my life to it.

I will be quite frank with you about that.  In the second place, I  
have some personal commitments to meet. And, too, Mrs. Morgan 
and I  happen to live on one of the most beautifu l ca ttle ranches in the 
United States, and that  is not withou t its effect in making a decision 
of this kind.

Mr. Younger. This brings up the point, though, in regulatory agen­
cies. You have set out a very tine group of standards, and 1 think to 
the best of your ability  you feel that  you qualify under those standards 
as far as you can.

Mr. Morgan. I try.
Mr. Y ounger. Now, if the President were to appoint people that  

would qualify under those standards which you enumerate, and when 
they find that they cannot accomplish all the things tha t they would 
like to accomplish and they leave, then how are you ever going to 
better the conditions?

Mr. Morgan. Well, this is another thing that  I  really wanted to put  
in my letter.

Mr. Younger. Why didn’t you ?
Mr. Morgan-. I mean the answer to your  question, is what  I  wanted 

to pu t in. The lette r got too long, frankly, and it is evident tha t some 
people feel it already has too many things in it.

But I do feel that first-rate men of real caliber in th is country are 
not so rare  that we cannot find all we need fo r the Federal  regulatory 
agencies. We have only got a dozen of those, and perhaps  half  the 
members who come up for appointment each year want to stay, and 
with the other half  being replaced, we will only be looking for five 
or six men each year. As I  said yesterday, if these agencies could be 
built to the stature and prestige that the Intersta te Commerce Com­
mission had 25 years ago, and certain  other changes made-----

Mr. Younger. Jus t a moment. I would like to interject a question 
there. Do you think  that the ICC has degenerated since 25 years ago?

Mr. Morgan. Well, I  would not want to pass judgment on that.
Mr. Younger. Well, you made the statement  tha t if they were of 

the stature  that they were 25 years ago.
Mr. Morgan. I was talking  about  prestige  only. I was not passing 

judgment on the quality of administration.
Mr. Y ounger. I see.
Mr. Morgan. But whether it is deserved or not, I  believe all of the 

regulatory agencies have lost some of the prestige they had in years  
past. And th is to me is a very serious problem. I t multiplies the  dif­
ficulty of getting  the. kind of people I have been talking about. But I  
still think  that  the problem can be solved.

Mr. Younger. That is all, Mr. Chairman.
The Chairman. Mr. Brotzman?
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Air. Brotzman. Mr. Commiss ioner , the re are  two o r three  points I 
wou ld like to clear up. I un de rst and the  c ha irm an  s ta ted the  g eneral 
objectives  we are  try in g to follo w here  yeste rda y, and th at  is to  ask 
you  ce rta in  ques tions which mi gh t be tte r imp rove the  F PC ’s reg u­
la to ry  process, wi th due rega rd  for the  peop le of  th is cou ntry, the  
consumers, a nd also the  reg ulato ry  agencies involved.

Now, it is g row ing  la te, so I  would try  to cut my questions down to 
tho absolut e minimum. In  an att em pt  to be specific,  I th ink , tu rn  
your  general direct ion  to  th e Idaho P ower  case. I f  I  und ers tood your 
tes tim ony yes terd ay in rel ati onship to c ert ain  l anguage in your  l ette r, 
you said th at  o rd inary men yie ld too quickly  to the pre sen t-day urge  
tow ard  con formi ty,  tim idity , and personal securi ty, and  if  I un de r­
stood your  t estimony yeste rda y, you cited  t he Ida ho  Powe r case as an 
example of this .

Tha t would be a f ai r inf eren ce ; is tha t correc t ?
Mr.  Morgan. Yes ; I  did . And I added—I  th ink yeste rda y I  said  

th at  th is relu ctan ce to di stu rb  the ind ust ry was the  on ly reason offered 
du ring  the  dec isio nmaking stage of that case. And I  have since re ­
call ed t hat  one other m at te r was brough t up,  nam ely-----

Air. Brotzman. The first ques tion  I rea lly  had was, I  understood 
th at  th is was the  basic reason th at  was assig ned fo r t he  m ajo rity deci­
sion in th at  pa rt icul ar  case. Now, you would like  to amend you r 
ans wer from yes terday  in t hat  reg ard ?

Mr. Morgan. I have , yes.
Th ere  was an ad dit ion al  facto r discussed, but it  was not a v ery con­

vin cing argume nt to  me.
Mr. Brotzman. I will ju st  a sk you the  ques tions . Now, the re were 

add itio nal or  more reasons than  one f or  th is pa rt icul ar  decis ion by the  
majo rity,  is tha t c orre ct?

Air. Morgan. Yes ; ne ith er  of  them  very  per suasive as fa r as I  am 
concerned.

Mr. Brotzman. Those were  reasons given by the major ity  fo r thei r 
deci sion , is tha t correct  ?

Mr. Morgan. Orally, yes.
Mr. Brotzman. W ha t were th ey?
Mr.  Morgan. One was th at  they saw no reason to in terfe re  or  d is­

tu rb  a company th at  ap pa rent ly  was havin g some difficu lty ge tting  
out of  a surplus  posi tion . Th e other, which is rea lly  a se lf-d efe ating  
reason , was th at  the  Idah o Pu bl ic U til ity  Commission was alread y 
conduc tin g a ra te  case inv olv ing  the  in tra sta te  rates,  and we shou ld 
wa it un til  th at  was over before  looking at the in ters ta te  rate s. The 
reason that  is se lf-defea tin g is tha t the I da ho  Com mission has  a utho r­
ity  only over retail  rat es  in in tra state commerce. We have au tho rity 
only ov er wholesale ra tes  in in ter sta te commerce. Now, if  the  situ ation  
desc ribed by Mr.  Moss yeste rda y were in fact  hap pe nin g the re— and  it  
is possible—namely,  th at  losses inc urr ed in the in ters ta te  wholesale 
contr ac t sales  were being made u p by t he  custom ers, the r eta il custom­
ers  of  Idaho, unde r in tra state rate s, the n you have a problem  of dis ­
crimi na tio n. An d the only way , in my jud gm ent, to  reach such a 
problem  is to take advanta ge  of  the  provis ions of  t he  Fe deral  Pow er 
Ac t which  allow jo in t heari ng s between Federal  and St ate commis­
sions to stu dy  both ra tes  a t the same time and  make wh ate ver  a djus t­
ments  are  necessary.
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Th is is why I say the second  reason is r eal ly not per sua sive a t a ll.
Mr. Brotzman. Bu t you  feel, the n, th at the bas ic reason fo r the 

decis ion was the  sta tem ent made in the  caucus, as it  were, th at  the y 
did  no t w an t to d ist urb th e ind us try  ?

Mr. Morgan. Tha t is a sub jec tive  matt er . And  all I  can  say is:  
th at  was my jud gm ent a t th e tim e, an d i t sti ll is.

Mr. Brotzman. I t  stil l is you r ju dgme nt now ?
Mr. Morgan. Yes. I don t  mak e any f lat a llegat ion s-----
Mr. Brotzman. You don’t have to  expla in any fu rthe r.
Mr. Morgan. Tha t is my jud gm ent.
Mr.  Brotzman. I un de rst an d your  answ er now. The next  questio n 

I  hav e is th is : You hav e mentio ned  one specific case, Com miss ioner, 
th at  is the  Idah o Power case—a nd  I  am c ert ain ly no t famili ar  with  al l 
the  cases th at  you hav e decided  ove r a period of  time , bu t I  woid d 
imagine they  are  many. Th e question 1 now would like to  ask you
is, Ho w prevale nt was th is  pa rt icul ar  type  of ac tiv ity ? Were  the re 
othe r cases th at  you thou gh t were  decided  on th is  pa rt icul ar  basis , 
th at is, d id  they assign one reason in caucus  but  w rote  an oth er  reason 
in the  opin ion  ?

Mr. Morgan. Well, as I  star ted to expla in yeste rda y and was cut  
off, it  dep end s on the circum stance s as to  wh eth er th is  is a bad th in g 
or  not. Le t’s say you hav e a case th at  c an lie decided  on t hree  issues, 
A, B, and C. I f  it  can be disposed  of on issue A, in may no t be 
necessary  to  ge t to B an d C, or  if  a decision  can  prop erl y be based  
on A and B it  may  not lie necessa ry to  pas s judg men t on C.

Co ur ts do th is all  the t ime . We do it all the  tim e. It  o nly  becomes 
a serious  m at te r and possibly destruc tive of  t he publi c intere st when,  
ins tea d of  dec iding on the  majo r issue, which is A, you decide on the 
mino r issue, which is C, and leave th e real  issue out of  account. Now, 
th is  happens only  rare ly , I am gl ad  to  say, in any juris dic tio n.

Mr.  B rotzman. Of those 2,500 cases y ou decided in Ore gon, did  you 
decide an y of them th at  way ?

Mr.  Morgan. I am sure  th at  I decided  qu ite  a numb er of  them in 
the  way  I firs t desc ribed, bu t none th at  1 know of  in the way  1 de­
scr ibed la ter . Th at  would  have been imp rop er.

Mr.  Brotzman. You decided  them on one set of fac ts,  and the n 
rec ited an othe r set of fa cts  in you r op inion ?

I was merely say ing  t hat  it is sometimes prop er  to decide a case on 
one issue  wit hout rul ing on a no ther  issue.

Mr.  Morgan. I am sure th at  th is  has  happened,  and  that I  have done
it.  As  I say,  the Supre me  Co urt  does this. It  is no t a problem  
unle ss the  publ ic intere st suff ers  as a consequence, and unles s it is done 
fo r ul terio r motives to conceal a reason which ju st  won’t sta nd  the  
lig ht  of day.

Mr. Brotzman. Like the Ida ho Po we r case?
Mr.  Morgan. We ll, in th at  case the m ajor ity ’s reason, whate ver  

it  was, ce rta in ly  was no t exposed  to the lig ht  of  day , because the y 
di dn ’t discuss the dis sen t; there is no answering lan guage at  all.

Mr.  Brotzman. So in th at pa rt ic ul ar  case it  was y ou r int en tio n to 
say th at  t hey were gu ilty of  c onfor mi ty,  t im idity , and perso nal secu­
ri ty , as you said  in y ou r le tter : isn ’t th at  co rrect?

Mr.  Morgan. Well, how d id  I put it  yes terday ?
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Mr. B rotzman. Why don’t you answer my question now, yes or no, 
and explain your answer? You are certainly entitled to do that.

Mr. Morgan. To tell you the truth , this case has always puzzled 
me. I don' t really know why the Commission did what it did in 
that case. And since I don’t know why, it would probably be best 
for me not to pass judgment on it. But it is a strange thing when 
a mystery of th at kind is left  in a case to which there is a s trong and 
vigorous dissent.

Mr. Brotzman. I am sure you realize that that  is not even close to 
a response to the question I asked you.

I would ask that the repo rter read back the specific question I  asked 
the Commissioner, and then if you would, please, answer that  yes or 
no, and then go ahead and explain your answer?

Mr. Morgan. I will be g lad to. I think I answered vour question 
“No.”

Mr. Brotzman. I did  not hear you, if you did.
All right,  Mr. Reporter.

(Question read.)
Mr. Morgan. I think the answer to that has to be “No.” If I thought 

I were in possession of any facts to prove or show otherwise, I might 
answer otherwise. But I don’t feel I  am. It  is a puzzling case, it 
always has puzzled me.

Mr. Brotzman. I will ask you to read your testimony tonigh t on 
pages 2G and 27. Yrou will find, if you read all the questions and 
answers, that  you cited that decision as an example of those par ticula r words.

Now, let us press on to another point.
Mr. Morgan. Just a moment, please.
Yes, I thinkyou could read that into what T said.
Mr. Brotzman. You think it is quite plain?
Mr. Morgan. Yes. After thinking of the full argument, that is, 

tha t is, the discussion in the Commission at  the time, I think I would 
be inclined to withhold judgment, and I don’t think  I made a very 
strong  judgment on the matter yesterday. In fact, it was my intention 
not to make any judgment at all, and 1 am surprised to find that I came 
closer to making one than I thought I  had, to be quite candid with you.

Mr. Brotzman. I think th at it reads tha t way.
Now, one more question. I think you testified, quoting from Mr. 

Landis, that  there has been a general deterioration in the, shall we 
say, public regulatory area, and I would assume you meant more 
particularly in personnel since World War II , isn’t t ha t correct?

Mr. Morgan. Yes. I was talking about the Commissioners.
Air. Brotzman. Now, when were you appointed to this particular 

office, Mr. Commissioner?
Mr. Morgan. The office I hold now ?
Mr. Brotzman. Yr es.
Mr. Morgan. I was confirmed and sworn in during June  of 1961. 

I had been nominated some 5 months before that.
Mr. Brotzman. And I think you later testified tha t you felt the 

deterioration has been largely baited; is that  correct?
Mr. Morgan. I am sorry, but I  did not hear the question.
Mr. Brotzman. You testified later, yesterday, to refresh your mem­

ory, th at the deterioration has been largely halted.
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Mr. Morgan. I think  tha t is true. I am disappointed tha t the re­
building is as slow as it  is, but I do think and 1 most certainly hope 
that  we are now on the upgrade.

Mr. Brotzman. But I take it tha t you thought the Idaho Power 
case was not a step forward?

Mr. Morgan. No, sir; I do not think  so; I  do not think i t was a step 
forward.

Mr. Brotzman. Either  as to the decision or as to the approach to the 
problem; is tha t correct ?

Mr. Morgan. That is correct. Now, let me make it clear. Wha t I  
advocated in tha t case was investigation. I did not pass any final 
judgments on the conditions that, may prevail there and might be 
demonstrated by an investigation there. But I demonstrated enough 
prima facie evidence to indicate tha t an investigation to protect the 
public interest was justified and necessary in that case.

And to the  extent that  it was not made, I  think it was a fa ilure to 
move actively to protect the public interest.

Now, again, 1 am not passing anv judgment on what the findings 
would have been; we don't know. But the fact th at we don’t know is 
the very reason why that  finance issue should have been conditioned 
until we did know. This was the same basic major poin t in the Pacific 
Power cfi Light-Pacific Gas <£• Electric tieline case.

Mr. B rotzman. In your recommendations today there was one rec­
ommendation in which you were discussing captivity by the White 
House, or words of similar import.

Mr. Morgan. Yes.
Mr. Brotzman. Do you have tha t available there, tha t particular  

statement? I just want to be sure I  understand  you correctly.
Mr. Morgan. I think I added some ad lib comment r ight a fter  tha t 

to the effect that I  was not attem pting  to describe what-----
Mr. Brotzman. Could you just paraphrase it, then? I will accept 

your  paraphrase .
Mr. Morgan. I think I said I was not describing or alleging tha t 

this situation exists or tha t i t is presently  bad, but that the framework 
for it is there, and ought to lie recognized by the Congress.

Mr. Brotzman. II ow does this framework operate ?
Mr. Morgan. Would you like me to read you that passage ?
Mr. B rotzman. Yes.
Mr. Morgan (reading)  :
The President has the power to designate the Chairman, and presumably he 

also has the power to withdraw tha t designation. Thus a direct link between 
the White House and the Chairman is established by law. The Chairman under 
■the plan has almost complete administrative control over the staff, including 
personnel authority with respect to hiring and termination, promotions, pay 
increases, and assignment of duties. This committee and the Congress should 
understand  tha t more than administrative control is transferred to the Chair­
man under this plan, because these powers are translatable into control over 
policies so f ar  as the staff is concerned. Policies not favored by the Chairman 
will not be developed by staff members whose future and career are directly 
influenced by the Chairman’s actions.

A standing criticism for many years has been tha t the Commissions are cap­
tives of their  staffs. To a degree this is unavoidable, owing to the size and com­
plexity of the work load. Commissioners must rely on the making of individual 
judgments on the expertise and information furnished by the staff.

The best safeguard for a truly independent Commission, therefore, is a truly 
independent staff, free to think imaginatively and creatively under policy estab-
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lished by the  Commission. If  the  flow of information and legal inte rpreta tion  
from  the  staff to the Commission has  been influenced ini tia lly  by preselected 
policies, the  Commissioners may be deprived  of a lte rna tive f ac ts and alte rna tive 
approach es. Therefore  the way is open for Commissioners to become captives 
of staf f members, who are  captives of the Chairman, who is  in tu rn  a  captive of 
the  White House.

Mr. Brotzman. Is all this hypothetical ?
Mr. Morgan. I would say tha t administra tive experts—and I am 

not one—would have to view this aspect of tha t administrative  ar­
rangement  and decide whether the risks inherent in it are worth the 
advantages it may have. I am not passing final judgment on the 
matter, but I do want to call it to the attention of the subcommittee 
and committee.

Mr. Brotzman. I have no furth er questions.
The Chairman. Mr. Commissioner, I have a good many questions 

tha t I would like to ask if other members have concluded.
Mr. Younger. I would just  like to ask one question.
Mr. Commissioner, in making that  statement about the President 

and the organization of the regulatory utilities  and your criticism 
of this system, do you follow the recommendations of the former 
Commissioner Landis?

Mr. Morgan. No, sir;  I do not. And of course, what he recom­
mended was an arrangement which had an extra link in the chain, 
making it even stronger than the arrangement I have just described.

Mr. Younger. So while you think he is a great man-----
Mr. Morgan. I don’t think I described Dean Landis in any way; 

I referred to what I thought was an extremely skillful and able re ­
port, with certain exceptions tha t I don’t agree with, which he made 
to the President-elect. In my own view—I am pretty  old fashioned 
on this subject—I tend to agree with Eastman  and some of the older 
students of regulatory procedure. I think  these agencies do better 
when they have a considerable amount of independence.

Mr. Younger. Do you th ink tha t they are arms of the Congress?
Mr. Morgan. Yes, sir.
Mr. Y ounger. And they are not agents of the Executive?
Mr. Morgan. Well, the Executive certainly has some responsibil­

ities, as the Landis r eport  points out. But I don’t think  they should 
be agents of the Executive. The concern I voiced in my let ter, per­
haps unskillfully , about insulating these regulatory agencies from the 
sensitive areas of government, from the areas where the political 
pressures and industr ial pressures are focused, carries through in my 
comments about this matter.

Mr. Younger. Tha t is all.
The Chairman. Mr. Morgan, I have followed very closely your 

presentation  here and tried  to analyze your presentation and the 
answers to questions, your position in these matters. I must confess 
tha t I find it a little bit difficult to follow your reasoning. You men­
tioned being puzzled by the case involving the Idaho Power Co. 
I am quite puzzled about your position and the reasons for w’hat  has 
been done.

Mr. Morgan. In t ha t case ?
The Chairman. No; in your action in connection with your resig­

nation and your decision leading up to it. In the first place, you have 
explained very carefully how dedicated you are to certain ethical
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principles and things  tha t you think  ought to be done in connection 
with regulatory agencies.

Mr. Morgan. I have enjoyed my work and studies in th is field very 
much. It  is fascinating. There is no more interest ing work tha t 
I know of and I shall leave it with regret.

The Chairman. Then you referred to the dedication of certain peo­
ple whose names you mentioned who have rendered great  service in the 
past. As was expressed by someone else, I wonder, if you are so dedi­
cated, and have the opportunity, why didn’t you pursue it with the 
view of trying to bring about as much of t hat  as you possibly could. 
I t is puzzling to me.

Mr. Morgan. Well, I  th ink I covered th at yesterday, sir. The rate 
of progress was just too slow.

The Chairman. In other words, you think th at it  ought to be done 
overnight ?

Mr. Morgan. No-----
The Chairman. You have had a year and a half  now, and you 

have become discouraged, and you say, “I f I can’t have i t the way I  
want it I will quit.”

And then  you refer—you talk about your l etter  yesterday and today, 
and then you read in the record today some very possible reasons for 
what is wrong. You didn’t have those reasons yesterday. I asked 
you very carefully to explain the letter, which you did under take from 
your viewpoint, I  presume. And I asked you to give an example of 
what you meant. And you pointed out the Idaho case. And Mr. 
Brotzman asked you, a moment ago, if th at is not what  you had refer­
ence to. reading the language of your le tter, and you answered: “No.”

Mr. Morgan. I think he was tryi ng to get me to connect up those 
hypothetical statements in the lette r describing what can happen in 
the absence of superior personnel. I cannot prove, and I don’t care 
to try, tha t the Idaho case is a clear example of that.  But I do feel 
tha t it is a case of failure to take the actions tha t were available to 
protect the public interest.

The Chairman. Well, I  don’t want to argue the point with you. I 
just asked you to cite an example, and you yourself selected it  as one. 
And it was developed la ter tha t there where fo ur or five or six other 
opinions. And now you come up today with these reasons th at you 
have given, which I must say are quite interesting,  your suggestions 
and recommendations, parti cularly to this committee, because we rec­
ommended and introduced legislation and considered it, providing  for 
these commissions to elect thei r own chairmen.

I personally supported tha t k ind of a recommendation in our com­
mittee reports, and introduced legislation to carry it out. So you can 
see tha t tha t idea has been thought of around here. The Inte rsta te 
Commerce Commission has had it all these years, and it has -worked 
out pret ty well. I think Mr. Landis’ idea—I am not too sure—Mr. 
Landis ’ idea would give the Executive far  g reater authority than  he 
has today.

And you perhaps know that this committee proposed tha t at no 
time should the White House interfere with the adminis tration o f these 
laws by the Commission. I think that  is fundamental. You have just 
read a statement about how this works in a roundabout way. And you 
referred to that  as hypothetical the question Mr. Brotzman asked you,
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“D o you know any  way in which the  W hit e House  h as int er fered wi th 
the ad min ist er ing of any laws  or  any  cases th at  you have had down 
a t th e Fe de ral Power Commission  since you have  been ther e? ”

Mr. Morgan. I don’t know of a  s ingle  case. Bu t I  have the  d ist inc t 
fee lin g th at  it  is no t impossible fo r the  at tit ud e of the Whit e House 
rega rd ing,  say,  economic c ond itions g ene rally, to be t rans mitt ed  to  the 
Fe de ral Power Commission throug h the  l ink age I  have described, and  
to  perm eate the staff .

'The Chairma n. Well, have  you seen any ind ica tion th at  th at  has  
been done?

Mr. Morgan. I f  you wan t me to iden tify a concrete  example, I can ­
not do that.

Th e Chairman. Th at  is a great difficulty. These tech niqu es you 
used, Mr. Morgan , are  to me most puzzling. You  rai se up strawm en 
here and knock  them  down. I don’t know wh eth er you  realize  it or 
no t, b ut  in my j udgm ent th is kin d of cha rge  is r at he r serious.

Mr.  Morgan. I have  not made a cha rge  abo ut th is ma tte r. I sug­
ges ted  to you reasons------

Th e Chair man . Maybe you term it som eth ing  else. You make 
sta tem ents, I  will pu t i t to  you.

Mr. Morgan (co nt inuing ). Reasons why th is commit tee and  the  
Congress should give some att en tio n to the  admi nistr at ive ar ra ng e­
ments  which now exist.

Th e Chairma n. We have certa inl y l>een try in g to  do th at  fo r the  
las t 6 years.

Mr. Morgan. I am not say ing  th at  it is o ut of con trol, or  th at  im­
pr op er  th ing s are  ha pp en ing now. But it is an  a rra ngem ent whereby 
an undue degree of influence fo r pol itical pur poses  can be brou gh t to 
bear on the  Commission.

Th e Chair man . You hav e served in the Commiss ion, you have 
served  down the re a ye ar  and a ha lf now rig ht  in the  middle  of thi s, 
and you  have  made these sta tem ents today.

An d I don’t know —I th ink I am a reasonable ind ivi dual,  bu t I 
ga th er  f rom  this , out of  yo ur  expe rienc e with the  work of the  F ed era l 
Po we r Commission, th at  the re has  been some influence from  the W hit e 
Hou se, yet  you say you know of  none.

Now, you have  made the  sta tem ent . W ha t else could we in te rp re t 
fro m it ? I f  there  has been any  such influence, I  wa nt to know it.

Mr.  Morgan. When you have a chance to  rea d the  tra ns cr ip t, sir , 
you  will see th at  I am describ ing  the  ad min ist ra tiv e arr angeme nt 
which  exists and tel lin g you t hat  it  opens th e doo r to abuses of  grea ter  
or less degree. Bu t I am not ma kin g the  sta tem ent  th at  abuses have 
lieen c omm itted . I t is not necessary  to  do th at  in  o rder  to  examine an 
ad min ist ra tiv e arran geme nt and decide wh eth er it is wise or unwise.

Th e Chairman. We ll, of  course th at  is the reason I say your  rea­
son ing  is a lit tle  bi t pu zzl ing  to me. As you h ave  sta ted  in y our l ett er,  
the Con gress makes th e law.

Mr. Morgan. I un de rst an d that .
Th e Chairman. Now, don’t you  take  into  consider ation the  policies 

as se t ou t by the  Congress when these laws  a re  enacte d ?
Mr.  Morgan. Tha t is exact ly wh at I do.
Th e Chairman . I would th ink th at  fr om  the  ind ica tion here . Th e 

imp ress ion I get when  you disagree in your  dis sen t—which  is righ t,
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as I said at  the outset, it is your duty—but your reasoning on that,  
when the others say they are acting within the framework of the law, 
and the policies tha t the Congress has established in reaching their 
decisions—let me give you an example of something tha t is underway 
down there.

The Revenue Act of 1962, on recommendation of the President, 
included a 7-percent investment credit provision, the purpose of which 
was to encourage business and industry to modernize and expand the 
Nation’s production facilities. Among other industries which we 
specifically included are natural gas pipelines, which you have 
mentioned today.

The bill passed the House, and in the course of  its consideration 
by the Senate, Senator  Ker r inadvertent ly made a statement to the 
effect tha t in the case of pipelines, this benefit would accrue to the 
benefit of the consumer.

When the Senator was asked about this statement, he agreed that 
it might lead to misinterpretation,  and when the bill was in con­
ference, he signed the conference report in which any possible mis­
interpretation was eliminated. The conference report language reads 
as follows:

I t  is  th e under st an din g of  th e co nf er en ce  on th e p a rt  of bo th  th e Hou se  an d 
Sen at e,  th a t th e pu rp os e of  th e cre dit  f o r in ve st m en t in cer ta in  de pr ec ia bl e prop ­
er ty , in  th e ca se  of  bo th  re gu la te d an d no nr eg ul at ed  in dust ri es , is  to  en co ur ag e 
m od er ni za tion  a nd  ex pa ns io n of th e N at io n’s pr od uc tive  fa cil it ie s an d to  im prov e 
it s econom ic po te nt ia l by re du cing  th e  net  co st of  ac qu ii rn g new eq uipm en t, 
th er eb y in cr ea sing  th e ea rn in gs  of th e new fa ci li ti es  ov er  th e ir  pr od uc tive  liv es .

Chairman Mills, of the Ways and Means Committee, in a letter 
to the chief counsel, dated November 26, stated in part :

* * * th e in ve stm en t in ce nt ive cr ed it , as  I unders ta nd  it, w as  to  be pu re ly  fo r 
th e pu rp os e qf  en co ur ag in g ca pital  in ve stm en t. Thi s wo uld cl ea rly  no t be th e 
re su lt  if  an y in ve stm en t cr ed it  ha d to  be pa ss ed  on  to th e  use rs  by pu bl ic  
u ti li ti es .

Thus, we find tha t the clear intent of the Congress was to conform 
with the President’s recommendation and to give the 7-percent in­
vestment credit to firms for the purpose of encouraging economic 
growth. Nothing was said in the final legislative history to indicate 
that this tax credit was to be passed on to the consumer.

Now, there seem to be proceedings down in the Commission—pre­
paring to take away the 7 percent from the investor in the pipeline 
companies and pass it on to the consumer. Now, do you think tha t 
taking away the 7 percent from the  pipelines could possibly be justi­
fied in the view of the obvious congressional intent  as I  have outlined 
it here?

Mr. Morgan. Well, you pose a very intrig uing  problem, sir. We 
have scheduled an interpretation of th is matter  as a rulemaking pro­
cedure, and we will have to come to a decision on it. The Interstate 
Commerce Commission, I  understand, has la id down a rule tha t this 
tax benefit will be flowed through to the consumer. Now, on what 
basis they have done that, I don’t know. I haven’t studied the matter 
yet. But I am interested in having you pose the problem as you did. 
It  sounds as though it will be an interest ing problem when i t comes 
before us.
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Mr. Younger. Will the gentleman yield just once, on this same 
point ?

The Chairman. Yes.
Mr. Younger. You say the  ICC stated the re fund should be passed 

on to the consumer ?
Air. Morgan. Tha t is my understand ing; yes. I haven’t seen the ir 

ord er; 1 have simply read a newspaper story about it.
Mr. Younger. The railroads all received the refund, they already 

have the cash for last year, big refunds on thei r taxes already ?
Air. Morgan. As 1 say, I  don’t know the details of the order, but 

I  think what this means-----
The Chairman. Since it is in rulemaking, you have got to judge 

it—there isn’t any thing I can do about pursuing the question, because 
it goes beyond the prerogative I  have.

Mr. AIorgan. You can be sure t hat  the legislative history will be 
studied carefully when this matter comes before us.

The Chairman. On the basic policy matter, then, you mentioned 
to the staff, and the staff made a statement in this part icular case at 
the prehearing conference—the transcript makes it very clear—in 
which the stall’ member referred to the statement tha t Senator Ker r 
made. But he did not refer to the action of the conferees, which was 
included in the conference report. So I cannot pursue that.

In  this way, you say tha t not only should we have an independent 
commission—and I  th ink there is some difference of opinion as to the  
meaning of “independence” with reference to an independent com­
mission—but you say tha t not only shall we have an independent com­
mission, but we should have an independent staff'.

Air. AIorgan. Well, I  mean by that, of course, tha t the staff works 
within the four corners of Commission policy as set forth in the de­
cisions and rules which gradually develop, bu t within the framework 
of that policy the staff should feel very free to explore and create and 
develop new techniques. There should be great freedom to develop 
ideas and bring them forth and lay them before the Commission. 
This is the sort of staff I like to work with.

The Chairman. With  the authority to harass industry  ?
Air. AIorgan. Oh, no ; that is not what  I am suggesting at all. I 

am ta lking about the staff as a tool of the Commission in the solution 
of problems and the decisions in cases.

The Chairman. Don’t you th ink the staff should be subject to  the 
direction of the Commission ?

Air. Morgan. Yes; I made tha t pla in; I think  it should be.
The Chairman. Wha t do you mean by being independent, then?
Air. AIorgan. I have tri ed to explain to you tha t the staff’s abili ty 

and willingness—a willingness encouraged by the commissioners— 
to explore new techniques and new methods, is a very valuable tool 
of a regulatory commission. A staff tha t feels held in, or which 
knows tha t certain areas are not to be inquired into, is not such a use­
ful tool. This is all I meant by freedom and independence.

The Chairman. Perhaps I just cannot see through  your reasoning 
as to this whole thing,  because then you turn right around and say that 
the Commission becomes a captive of the staff, which has been alleged 
in the past.
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Mr. Morgan. I think  that,  to a certain extent, in our time, and in 
the future, all commissions will tend to be creatures or captives of the 
staff in the sense tha t for a long time it  has been impossible for  com­
missioners to operate independently of the staff.

The volume of work is so enormous, and the cases a re so complex, 
tha t every Commission is very dependent on the staff.

To th at extent I think  they will continue to be captives of  the staff.
The Chairman. Mr. Commissioner, we are very dependent upon 

the staff of this committee for our work. But I don’t think there is 
a member of this committee who feels tha t the staff controls the 
members. And any member of any Commission, yours or any other, 
who does not have the capabil ity of using his own judgment  and as­
suming his own responsibilities, instead of having to rely and depend 
upon the staff to make his decisions, has no business being there.

Mr. Morgan. You misunderstand me. I am not talk ing about rely­
ing on the staff for the making of decisions. I am talk ing about re ly­
ing on the staff for the information which is crucial and essential to 
the making of the decisions.

The Chairman. How else can you handle the m atter  ? If  you can­
not rely on the staff, who are you going to rely on?

Mr. Morgan. 1 don’t think we disagree on th at. But it is crucially 
impor tant tha t the staff, while gathe ring information, should feel free 
to get all they can from wherever they can, rather than to be restricted. 
This great ly expands the ability of the Commissioners to produce 
good decisions.

The Chairman. Did you propose these recommendations for im­
proved decisions to the Commissioners ?

Mr. Morgan. We have discussed a number of them several times; 
yes, sir.

The Chairman. You did not propose them, then, to the White  
House ?

Mr. Morgan. No, sir.
The Chairman. Nor to this committee ?
Mr. Morgan. Yesterday I apologized to the subcommittee for the 

fact tha t the burden of work at the Commission in the last month or 
6 weeks has been so great tha t I have not had a chance to do this on 
a formal basis.

The Chairman. You say this whole thing  started, with reference 
to getting into the press, over a column by Mr. Pearson?

Mr. Morgan. Tha t is correct.
The Chairman. Did you give it to him ?
Mr. Morgan. No, sir.
The Chairman. Did you give it to somebody else that did give i t 

to him ?
Mr. Morgan. No, s ir; no one saw tha t letter or any copy of tha t 

letter before it went to the White House. T did talk to perhaps  a 
dozen Western Senators before writing the letter, to tell them tha t I 
proposed to leave the Commission. I did tha t because by trad ition  
my successor will very probably be a westerner, and I sat down and 
had a chat with perhaps  a dozen men over there to tell them what 
was going to happen and to urge them, i f they could, to help locate a 
very good man. Each of them asked me if I had a suggestion as to a 
man, and I told each of them I did not, and tha t I wished I did.
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Ev iden tly  Mr.  Pears on  picked up  the  sto rv from  somebody in the- 
grou p, one or  more , an d pr in ted it abou t 2 day s af te r I mai led the  
let ter . An d because the vers ion in the  co lumn was somewhat  inaccu ­
rat e. I  th ou gh t I ha d be tte r release  t he let ter . I was of  course called 
by  th e pres s abo ut it, and I did  release it, giv ing  it to all the  press 
at  the  same time.

Th e Chairman. Was  t hat  b efore it got  to the  W hit e House?
Mr . Morgan. No, s ir. The Pearson  art icle was pub lish ed eit he r 1 

day or  2 day s af te r the  le tte r got to the Whit e Hou se, acc ord ing  to 
my recol lection. And I released it to the press about 2 day s af te r 
th at .

'fl ie  C hairman . We ll, as has  been ind ica ted  by oth ers  here , T want 
to  commend you for y ou r laud able  suggestions  rega rd ing havin g men 
of  abil ity , str en gth , and  c har act er.  Th at is no th ing new aro und hero 
as to the principle . But bein g a Commiss ioner, in the pos ition th at  
}on hold now, the  implicat ion s and  the  tone of the le tte r have  far - 
rea ching  effect.

You seem to l>e most unhappy with the  major ity  Com mission’s; 
decis ions  in several  cases, from  your le tte r and  your  expla nation 
yeste rda y.

You  said  that some of the reasons fo r your  decision not to seek 
rea ppoin tment were incorp ora ted  in your  dissents . Now, in view of  
all th at , you decided the best th ing  for you to do was to qu it and  get  
out of  it. And then the  technique of le tti ng  that  all get out in th e 
pres s—and I know how difficult it is around here,  because 1 have  some 
of  th at  problem  myself—hut it does raise serious  questions as to th is  
method of  tryi ng  to br ing about  a differen t typ e of commission.

I am gla d to hear you say that you did  not have  that  in mind at all.
I am also glad to hear that  you did  not have  in mind any  of th e 

Commissioner s, and you cannot ref er to any  ex ist ing Com miss ioners, 
acc ord ing  to your  sta tem ents, and th at  is the  th in g that  puzz les me 
about the whole thing .

On beha lf of the  comm ittee I want to than k you fo r your  ap pe ar ­
ance  here .

It  would  seem to me th at  you have go tten yoursel f in a positi on, 
with all these s tate ments , that  it will mak e it migh ty difficul t fo r you  
to  serve down the re effective ly now u nti l June .

Mr. Morgan. At least three  of my colleagues and  1 hav e been in 
very  str on g disagreemen t on some matter s fo r several months, and  I 
have disagreed  with  all four  of them  on certa in othe r mat ters  fo r 
almo st a y ear.

But as I said , we are  ma tur e men, we are not lac kin g in sel f-d is­
cip line, and  fo r my pa rt,  I find my colleagues  on a per son al basi s to  
he very at tra ct ive and  f rie nd ly  men.

The Chairman . Bu t t he  way thi s has been br ou gh t about, wi th all 
the  publicity , it seems to me it raise s a very  serious  ques tion  as  to  how 
much good you can accomplish now du rin g the  nex t 4 m onths of  y ou r 
t me le ft.

Have you  g 'ven tho ught to t ha t in view of  you r at tit ud e and  f eel ing  
tow ard  thi s whole th in g of  not wa iting  until Ju ne ?

Mr. Morgan. No ; I haven’t given  any thou gh t to that .
The C hairman . Maybe t hey can put  somebody else in there.
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Mr. Morgan. T decided to leave the Commission about last July.  
But one of the fi rst questions you are asked in a Senate confirmation 
hearing is, Do you pledge your willingness to serve to the end of the 
term for which you are being appointed? And my answer was es.’’ 
I consider it binding. Since that time it has always been my deter­
mination to serve out the term.

The Chairman. 1 admire anyone for expressing his own opinions 
and assuming his own responsibility. 1 disagree sometimes with— 
which is the right of any person—with their methods as to a par ­
ticular objective. My own feeling is that you would have been a lot 
better off i f you had waited until about the first of June  to bring  all 
this up.

Mr. Morgan. I was afraid I would be here until December if I did 
that , sir.

The Chairman. I doubt it very seriously. I think you would have 
been given an opportun ity, apa rt from any responsibilities you may 
have as an active Commissioner, to make recommendations which, 
had you incorporated them in your letter  to the President, instead of 
the tilings  with the implications in there tha t I get out of it, I doubt 
if you would have been up here at  all.

Mr. Morgan. Well, as I told you, I envied Mr. Hector his ability 
to sit over in the CAB and write a 75-page memorandum on the sub­
ject. I was unable to find the time to do that.

The Chairman. I think  tha t the committee probably was derelict 
in not having Mr. Hector to come up and bring tha t 75-page docu­
ment too. We might have gotten some good out of it insofar  as ad- 
ministrat ive organization and procedure is concerned. You know the 
principles  involved in that document, which are directly contrary to 
the whole regulatory picture as now established.

Mr. Morgan. I concurred in almost every one of his  criticisms, and 
disagreed with almost every one of his  proposed remedies.

The Chairman. I don't think I have studied it tha t carefully.
Thank  you very much for your appearance here. We hope that 

out of all th is there can be some good accomplished.
Mr. Morgan. I hope so, too, sir.
The Chairman. The committee will adjourn  unti l 10 o’clock to­

morrow morning, at which time Mr. Swidler will be here.
(Whereupon, at 5:25 p.m., the committee adjourned, to reconvene 

Friday, March 1, 1963, at  10 a.m.)





SUGGESTED IMPROVEMENTS IN THE ADMINISTRATIVE PROCESS
F R ID A Y , M A RCH  1, 19 63

I Iouse of Representatives,
Special  Subcom mittee  on I nves tiga tion s of the 

Commit tee  on I nterstate  and F oreign  Commerce,
Washington, D.G.

The special subcommittee met, pursuant to recess, a t 10:05 a.m., in 
room 1334, Longworth House Office Building, Hon. Oren Harris 
(chairman of the special subcommittee) presiding.

The Chairman. The subcommittee will come to order.
This morning, as we resume the hearing in connection with prob­

lems with which this committee is concerned, which are the regulatory 
agencies, particularly  at this time, the Federa l Power Commission, 
we will have as a witness the Honorable Joseph C. Swidler, Chairman 
of the Federal Power Commission. Mr. Morgan, who is a member 
of the Commission, yesterday testified concerning his views resulting 
in his decision not to seek reappointment, and explanation of the 
letter he wrote to the President  of the United States.

Of course, we are thinking  par ticula rly of the hear ing we have now. 
Since Mr. Morgan has a lready made his statement and publicity has 
resulted therefrom, these questions have far-ranging impact and are 
most important to the chairman of the Commission, who will have 
an opportunity to discuss these matters  for the benefit of the com­
mittee.

Also, I might say in view of the broad general charges, i f I might  
•describe them as such, contained in the publicized let ter and in s tate­
ments made during the course of the presentation yesterday and the 
day before, I think tha t the committee should give opportunity  to 
other members of the Federal Power Commission to testify  if they 
so desire, because the implications involved might, as happened some 
years ago with the Federal Communications Commission, raise ques­
tions about individual members which they might feel they should 
have an opportunity to respond to.

At the outset, and in carry ing out long-established procedures of 
ihis committee, Mr. Swidler, I will ask you to be sworn.

I)o you solemnly swear tha t the testimony you give to this com­
mittee will be the truth, the whole tru th, and nothing but the truth, 
so help you God ?

Mr. Swidler. I do.
The Chairman. Mr. Swidler, you are familiar with the background 

which led to these hearings, and I believe you have been in attendance 
(luring the last 2 days tha t Mr. Morgan has been before the committee.
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There for e, it will be unnecessary  fo r me to comment on that  for  your  inform ati on , because you alr ead y know wha t has  been said , and  also,  1 do no t delude myself at  all. I know the re have  l>een discussions about these problem s between  you and Mr. Mo rgan fo r some time, an d pa rti cu la rly  with reference to the  co ntents  o f his dis sen ting op in­ions. I real ize th at  even one, much less six, I believe he ref erred to, is a ra th er  difficult and  techn ical and  somewhat length y matter ami I believe  you sho uld  be permitte d to han dle  it in your own way.I believe you have  a sta tem ent you wish to  make f irst.
TESTIMONY OF HON. JOSEPH C. SWIDLER, CHAIRMAN, FEDERAL 

POWER COMMISSION

Mr. Swidler. Mr. Chairm an,  Mr. Brotz ma n, 1 have a prepared  sta tem ent , bu t I shall not read  it. It  is ava ilab le.
The Chair man . I)o you wish your  sta tem ent  to be included in the  reco rd ?
Mr. Swidler. I shou ld like to have  it included in the rec ord; yes, sir.
The  Chairma n. 1 observe  tha t you have a n um ber o f e xhibi ts along with it. Do you wish those  to he inc luded wi th it, too?
Mr. Swidler. Yes, sir. I should like to have the  en tire sta tem ent made  a m at ter  of the rec ord , if  you please .
The  Chairman . It is you r desire, the n, to, in your  own words, exp lain the stat ement  that  summ arizes the  pro blem before  the  com­mit tee a nd the  in forma tion therein ?
Mr. S widler. Yes.
I shou ld like to begin , if  I may, Mr. Ch air man , by tel lin g some­th ing abou t the  work of the Fed era l Powe r Commission in the las t 18 mo nths  or so tha t I have been Chairman.
The C hairman. Wel l, permit  the  Ch ai r to say  t ha t your  s tatement , then, will be inclu ded in the record in acco rdance  wi th your  desi res, and  you m ay proceed .
Mr. S widler. Th an k you, Mr. Chairma n.
(The  co mple te p repa red sta tem ent  o f lio n.  J os ep h C. Swidle r, wi th atta chm ent s, is  as fo llo ws :)

Sta te m en t of J ose ph  C. Swidler, Cha ir man , F ederal P ower  Com mission
I am glad to have this opportunity to appear before  this  committee to answ er your questions and to tell you of some of the  activ itie s of the Federal Power  Commission in the pas t 18 months during which the  present members of the Commission have assumed office. The House Committee on In terst ate and Foreign  Commerce has great familiarity  with the  FPC’s problems and operations, as well as its legislative histo ry and future  legislative  needs. I feel privileged to be able to make to this committee an accounting  of the present Commission’s stewardsh ip over the funct ions which Congress has  lodged in the Commission. I believe tha t all of the present members of the  Commission can take  pride  in our record of reducing the  backlog of pending nat ura l gas cases and of asserting the  Commission’s long-neglected responsib ilities under the Fede ral Power Act.You may remember that  before the present members of the  Commission were appointed, the Fede ral Power Commission was frequently held up as one of the poorest adm inis trat ive  agencies in the entire Federal system. Dean Landis in his repo rt to then President-elect Kennedy  sta ted  that  “the Fede ral Power Commission without question represents  the outstan ding example in the Federal Government of th e breakdown of the adm inistra tive process,” and the Pres iden t in a message to Congress in April lftfil singled out the Commission’s incredib le backlog of pipeline rate cases pending which totaled over .$1 billion in rat e suspensions.
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I believe th at  we have gone fa r toward put ting our house in ord er and  are  
now* car rying out our responsibilit ies in a manner th at  does credit  to the  ad­
minis tra tive process. During  tlie past yea r and a ha lf w’e have adopted new 
policies where needed, reorganized our  staff, streamlined  our  procedures , and 
supp lied new staff leadership. Our major emphas is lias been on protectin g the 
public  in terest  and on moving cases along toward conclusion jus t as expeditiously 
as  possible.

Our efforts to cut redtape and inst ill a gre ate r sense of urgency in our work 
have achieved major successes. The Commission in the past 18 months has 
disposed of  the greatest portion  of the  billion-dollar backlog of na tur al gas pii»e- 
line ra te  cases we inhe rited  and ordered refunds of over $350 million to con­
sumers throughout the country. In addition , the Commission o rdered the pipe­
lines to  reduce  the ir exis ting r ates  by over $65 million a year .

We have also made progress in reduc ing our backlog of appl ications for 
na tura l gas pijieline certif icates  which are  required before cons truct ion of new 
projects  can begin. The Commission in the  las t 3 months of 1962 issued certif i­
cates for over $230 million of pipeline construction, as compared with approxi­
mately $71 million in the  comparable  jieriod in 1961. We are  taking action to 
fu rth er  a ccelerate  the pace of our  p ipeline  certif icate  work because we know the 
importance to the Nation’s economy of prom pt approval of pipeline projects 
which are  in the  public in tere st. '

I am atta ching to th is sta tem ent a copy of the Commission's l ate st quar terly re­
po rt which summarizes our success in reducing our backlogs in all categor ies 
of ou r na tur al gas work during the past  year.

So fa r as rat es of na tural gas producers  are  concerned, the  upward spi ral has 
been stopi»ed an d na tur al gas prices a t the well have been stab le in the  pas t 18 
months, for the first  time in the history  of the Commission. Many people have 
claimed th at  producer regu lation is impossible, but the present Commission has 
been pushing  forw ard with wh at we are confident will prove to be a workable  
solution to the problem. We are implementing the are a ra te  approach to fix ju st 
and reasonable rates for inter sta te sales of gas by producers  in all of the Na­
tion ’s gas-producing areas .

The Commission has estab lished guidel ines which limi t the  evidence in pro­
duce r certi ficate cases and will enable the Commission to hold the  line on the 
price for new gas and at  the same time dispose of cert ificate applications 
expeditiously.

The Commission’s set tlement program has  helped us reduce our  producer rate 
backlog in this inter im period. We have ordered refunds of over $30 million 
and  made some reductions in the  annual amount of ra te  increases  under sus­
pension. In the las t 6 months we disposed of 289 producer  suspension proceed­
ings. We cannot hope to elim inate our  backlog of producer  ra te  cases, or even 
to make a significant reduction, unt il we complete  the are a ra te  proceedings but 
we have reversed the  t rend  and our  backlog is now going down ra ther  than  up. 
Th is is not success b ut i t is progress.

Another significant recen t Commisison action is the  adoption of a rule pro­
hib iting ex parte  communications  dealing with  the merits  of contested cases. 
Of course, the  mere adoption of a rule  aga inst ex pa rte  influence is not  in itsel f 
dete rminative but  I believe i t is signif icant th at  th ere has been no claim that  the 
rule is not being followed in spiri t as well as in form. I believe that  a ll par ties  
to the  proceedings before the PPC now accept the fac t th at  even though they may 
disagree with our conclusion, the  cases are  decided solely on the  bas is of the 
Tecord.

Most imp ortant of all. the  Commission has  made clear  th at  it believes in the 
princ iple of regulation of na tur al gas rates and service both by pipelines and 
producers  and is working to carry  out the mandate  of the statute to pro tec t n at­
ural  gas consumers.

The Commission has made an extensive study of its  responsibilit ies in light  
of the  st atu tes  which we are  dutybound to adm inis ter and we have form ulate d a 
ser ies  of legis lative proposals which we consider necessary and desi rable to 
enable us to do a more efficient and  more effective job in the public interest. 
Needless to say our legislat ive program does not include proposals  to repeal our 
jur isd icti on over na tur al gas producers as was proposed by the Commission in 
form er years.

The  Commission has taken a close look at  its procedures  for processing na t­
ural gas cases and found much room for improvement. In the past y ear  we have 
adop ted new regu lations which have greatly  reduced the  time requ ired to com­
plete  a pipeline ra te  case. The regu lations  requ ire pipeline  companies to submit
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thei r -entire case and all supporting da ta verified by an independent certified 
public  acc oun tant at  the time a  ra te  increase is filed. The da ta supplied by the 
companies under our  new regu lations will eliminate the need for  extended  field 
investigations  as a pa rt of ra te  cases. It  was the field investiga tions  which 
caused mueh of the  delays in processing rat e cases, and  piled up the backlog. 
We shall,  of course, check the books of pipeline companies periodically to assure 
compliance with  the Uniform System of Accounts but  these  checks will not 
delay  the  processing  of ra te  cases.

We have also made more extens ive use of preh earing conferences to clar ify 
the  issues and, where possible, to e limin ate immater ial or per ipheral  issues, thus 
simplifying  and materially  expediting formal hearings.

A signif icant  step in increasing the  efficiency of our  field operat ions has  been 
the  creat ion of a field office in Houston, Tex., which we est abli shed  to strengthen 
supervision over our personnel in the area and to serve as a clear inghouse for 
problems of the small independent producers in the Southwestern  United States.

On the  electr ic power side, the Commission has  also been working hard and 
has a record of achievements.

Perha ps our  major accomplishment to date  is the nat ional power survey we 
are  conduc ting to encourage the voluntary interconnection and coordination 
of the Nation’s i»ower systems on a regional and inte rregiona l basis. For  
the  f irst time in a decade the  Commissioner is exercis ing leadersh ip in the  m ain­
stream of the activ ity of the industry and in my judgment is making a majo r 
contribution toward progress in the  industry. The Commission’s objectives are 
to stim ula te the Nation’s power systems to more  efficient opera tions in the years 
ahead so as to provide lower rat es to consumers. The survey has  already re­
sulted in many new inte rtie s and joint projects between companies and lias pro- 
vided a forum in which all segments of the industry can work toge ther  to im­
prove the use of Amer ica’s power resources.

The Commission is working closely with over 100 of the  leading experts , rep­
resenting all segments of the electr ic power industry , who ar e serv ing on var ious 
advisory committees. For  the  first time in history rep resentativ es of the public, 
private, cooperative, and Federal power systems are  working together in these 
committees unde r FPC leadership to take  advantage of the  oppo rtunities  of 
modern-day technology, by join t plans  for the use of l arge  generating uni ts tied 
toge ther  with high voltage transmission lines.

The survey  is not intended as a basis for dic tating to the  various  companies 
in the industry  wha t kind of gene rating uni ts they should buy, wh at systems 
should own and opera te them, where  they should be located  or how they should 
be inte grated for service to the region and Nation. Rather, the  purpose is to 
suggest the general plan t location are as and int ert ie and integrat ion arrang e­
ments which the  util ities can follow up on the ir own, with  such yar iatiaon s as 
more particular  investigations and changing circu mstances  may disclose to 
be necessary. The most imp ortant contr ibution of the survey is the  broadening 
of indust ry perspective by introducing into every industry decision on building 
add itional generating and transmission faci litie s the quest ion of whether  every 
possibility for coordina tion and joint planning of fac ilit ies  has  been fully 
explored in the natio nal interest.

Another cen tral  activ ity of the Federal Power Act that  the  new Commission 
has  invigorate d is electric rat e regulat ion. When the  presen t members of the 
Commission took office the Commission’s e lectr ic ra te  regu lation func tions were 
practic ally  nonexistent.  There were only four  professional people engaged in 
elec tric  ra te  work. The Commission took immediate action to build up the  elec­
tri c ra te  staff  with in the limits of exist ing manpower. We are  now seeking 
fun ds to enlarge the staff  to the minimum required to carry  out  effective regu­
lation of the wholesale rat es  of the public util itie s in in ter sta te commerce. This 
work is of grea t importance  to insu re tha t the cost savings of operating  in larger 
power  pools which the  nat ional power survey is encouraging are  passed on to 
the  public.

The Commission has taken  action to speed the processing of applications for 
licenses for hydroelectric  projec ts and in the las t 6 months of 1962 licenses were 
issued  for projects whose const ruction will add .$260 million to stimulat e the 
Na tion’s economy.

We have also made progress in an area  where we can show tangible benefits 
for  the  U.S. Tre asury. We have developed a simplified formula for collecting the 
money owned the  Federal Government from downstream hydroelectric projects 
that  benefit from upstream Federal developments. In this fiscal year, we are
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collecting $1,750,000 in headwa ter benefits for  the Federal  Tre asu ry which is 
three times  as  much money as has been collected in the ent ire  h isto ry of the FPC. 
We es timate  th at  in the nex t year we will collect $4 million.

We have announced a new policy limi ting the term  of licenses  granted to 
hith erto  unlicensed projec ts construc ted before  1935 in o rder to prevent those who 
have ignored the licensing provisions  of the Federal  Power Act from obtaining an 
unmerited advantage. We a re making  a concerted effort to bring these projects 
under license and our  efforts  are meeting with  some success.

We have proposed a rule  requ iring all licensees to submit a comprehensive 
plan for public recreation with  the ir license applications to assure  th at  the gen­
eral  public obtains the full benefits of the recreation potentia l of non-Federa l 
hydroelectric projec ts.

I have mentioned some of the more general actions taken by the  Commission 
during the  pas t 18 months. Of course, the record  of the Commission is also 
expressed in our  opinions which speak for themselves. For  the  convenience  of 
the committee we have prepared  a capsule summary of each of the Commission 
opinions issued in contested proceedings  since the present members of the Com­
mission assumed office which is attach ed as appendix B to thi s stateme nt. The 
opinions themselves are, of course, available at  the Commission’s offices.

Even those who were most crit ica l a yea r ago now’ recognize th at  the Commis­
sion is making solid headway on the mountain of work before it. Dean Landis 
commented publicly in Feb ruary of 1962 th at  the  a tti tud e of the new Commission 
“is one of a readiness  to  meet these challenges and the inten tion to apply a Her ­
culean  effort  in doing so.” He added that  the Commission’s “* * * record in 
the  p ast  3 months o f bringing abou t the refunding of some $35 million of excess 
charges, is significant.” Since Dean Landis’ talk las t February, we have ordered 
additional refunds of some $325 million, bring ing the total refu nds  in the  pas t 
18 months in pipeline ra te  cases to over $350 million. This  is one measure— 
one among many, and not the most imp ortant—of the return s in public benefits 
from the recent activities of the Federal  Power Commission.

The Commission w as gratif ied to note in the  final report  of the Adm inist rativ e 
Conference of the United States of December 15, 1962, that  altho ugh the FPC 
was  stud ied intensively, the Conference made no recomm endations for  improve­
ments in our  procedures. In fact,  many of the  general improvements  suggested 
by the  Committee on Rulemaking w ere p atte rned af te r procedural reforms which 
the FPC has  p ut into effect in the past 18 months. The final rep ort  of  the  com­
mittees’ study of the conduct of ra te  proceedings in the  FPC has not  been con­
cluded but  the prel iminary  dr af t which I am quoting with  the  reporter’s per­
mission s tated th a t:

“The presen t organ izatio n and procedures  are  well adapted to the  function s 
being performed. While furth er changes of a modest na tur e may be desirable, 
the  path of procedura l innovation has  been explored with  gre at ingenuity  and 
thoroughness * ♦ •” (p. 64).

The report  also emphasized the  need to at trac t more capab le personnel, a 
problem th at  is common to most Government agencies  and one to which the 
Commission has  devoted a gre at dea l of attent ion  in recent  months.

The Commission is not conducting a popu lari ty campaign, and  we a re reconciled 
to the fact  that  no one loves a regu lato ry agency. However, considering the  
sharp rivalry among the  various segments of the  elect ric pow’er and na tura l gas 
industries  I believe it  is significant that  ther e is  a genera lly favo rable response to 
our efforts  to come to grips  with the problem s facin g the  Commission.

For  example, the  December 1962 issue of Public Power  conta ins the  following  
comments concerning the Commission’s new’ programs :

“Can a Federal regulato ry agency brin g lower electric ra tes to  consumers?
“The all-new Federal  Powe r Commission, the  only regulatory  body now com­

posed exclusive ly of Kennedy appointees, has  given indicatio ns th at  it  may be 
possible.« • • • « • •

“Fi rst , in pushing for a high er degree of system interconnec tion and  power 
pooling, and in undertaking the National  Pow’er Survey to design an efficient 
natio nwid e generating and tranmission  system, FPC has  served notice th at  U.S. 
uti liti es will be encouraged to t ake  fu ll advanta ge of the new technology.

“Second, FPC Chairman Joseph  C. Swidler has  in dica ted th at  wholesale  power 
ra tes of util itie s par tici pat ing  in int ersta te  grid systems will be regulat ed at 
the  Fe deral level, thus passing  along the benefi ts of large-scale operations at  least 
to the di str ibu ting ut ilit ies  served by such grid  systems.
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‘•Whatever the outcome of the many programs being inaugurated by the  new 
Commission, it' s c lear that  FPC will play a larger role in the fut ure  of the electric  
uti lity  industry than  it has  previously  for many years.” (I ’p. 8, 22.)

The views of the investor-owned segment of the  elect ric ixnver indu stry  with 
respect to the activities of the new Commission is typified by the following 
sta tem ent  in this  week’s Electr ical World :

“Chairman  Joseph C. Swidler took the reins of the Federal Power  Commission 
abou t 18 months ago and is striving to push the  agency to greater efforts and 
broader responsibility,  lie has  init iated the National Power Survey, visited 
elect ric util itie s and man ufactur ers,  and has  und ertaken  a wide-ranging journey 
through the Soviet Union to s tudy  electrical power inst alla tion s there.

“Not one to shy away from controversy, he has  * * * taken New England 
uti lit ies  to task  for high ra tes;  * * * and, generally promised more stringent 
regula tion.

“An insig ht into this  official’s think ing should enable the industry to cha rt 
its  best course. This insig ht is especially necessary because he sta rted with a 
TVA background but now shows strong  signs of trying to stee r to the middle of 
the road.” (Issue  of February 25,1963, p. 72.)

The  talk  referre d to in the Electrical  World was one I made to the Electric 
Council of New England on October 19, 1962, in which I outlined cer tain  actions  
which I thought the indu stry  should take to reduce rates in tha t area.  In re­
sponse to th at  talk, the New England Electric Council pledge d:

“* * * that  the New England utili ties  will use every effort to achieve the 
goals outlined by Mr. Swidler and to cooperate with  Sta te and Federal regula­
tory commissions to bring the most abundant  supply of e lectr icity  at  the lowest 
possible prices to all pa rts  of the country  including New Eng land.”

The att itu de  of the gas indu stry  toward the  present Commission is typified 
by the  following excerpts  from Gas Magazine:

“* * * they have a growing fai th in the present Federa l Power Commission. 
They don 't agree with the fact of utility-type  controls, but they seem to have 
unexpected confidence in the  New Frontie r makeup  of the  Commission. This 
confidence in the Commission also is marked by a  sense of freedom from fav ori t­
ism. Most explorers and producers had ra the r have an honest,  if tough, Com­
mission than  one which might favor one producer aga ins t another,  even while 
siding  with producers as a whole again st the  o ther  segments of the  industry  and 
the consumer * * *” [June 1962.]

* * * * * * *
“The Commission under Chairman Joseph Swidler has not  been ignoring the 

‘consumer inte res t’ approach to regula tion since taking office. Late last year, 
it ordered a broad survey of w hat  happens  to the refunds  it  orders, and whether 
these  refunds are  being passed along to consumers * * *

“The refund volume is one of the more drama tic  result s of the Commission’s 
present hard- line settlement procedure . Almost any day, the  Commission an­
nounces a settlement with refunds  ranging from a few hundred thousand dol­
lar s to several  million. The sett leme nt procedure in rat e cases has shown, per­
haps  more clearly tha n any thing else, the  power the Commission now exer­
cises. Where the tendency of companies faced with  a ra te  light was previously 
to b att le it out to the fu ll Commission and later to the cou rts if they still  weren ’t 
satisfied , many now try  to get the best they can in nego tiatio ns with the staff, 
and  then agree to the set tlement.” [February  1963.]

I think that  the record of the Commission in the  pas t year and a half presents 
ample proof th at  the Commission, as presently cons titute d, is doing a credi table  
job  of carryin g out the policies of Congress in the  elect ric power and nat ura l gas fields.

I now invi te any quest ions which the members of the committee may wish 
to address to me.

(Fe deral  Power Comm ission  release No. 12,497— G-090 7]

FPC Chairman Swidler Reports Progress in All Natural Gas Regulatory 
Areas During 1962

Washington, D.C., Feb rua ry 13, 1963.—The Federa l Power  Commission cut i ts 
pipeline rat e case backlog by well over hal f during 1962, reducing the number 
of cases on hand  from 90 to 41 and the annual dol lar amount of proposed in-
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creases from $388.2 million to about $151 million, Chai rman  Joseph  C. Swidler 
rej)orted today.

The  FPC dur ing 1962 also made sub stan tial  progress in i ts other three na tura l 
gas regu lato ry areas, Chai rman  Swidler  said. He repo rte d:

A reduction of $16,098,417 in the  backlog of proposed annual  ra te  increases by 
independent producers of na tur al gas;

A decrease from about .$1.1 billion to $914 million in the amount of proposed 
construction in pending pipeline certi fica te applica tions;

A reduc tion from 3,299 to 2,814 in the number  of producer certif icate  app li­
cations pending;

The $1,099,090,000 accumulation  of excess rat es collected subject to refund 
6 months ago by natu ral  gas p ipelines was reduced to approximately  $470,779,443 
at the  end of 1962.

During the  quarter ended December 31, Chairman Swidler said, the  FPC dis­
posed of 23 pipeline  rat e increase cases involving $96,070,000 annually.  At the  
same time it ordered refunds  estim ated  at  $184,946,172, plus inte rest .

More than two-thirds of the $151,009,400 in pipeline ra te  increases  pending at  
year’s end was involved in five cases. One of these is before  the Commission, two 
are awaiting init ial decision by FPC  examiners,  and two are undergoing staff 
investigat ion.

The annual dollar amount involved in proposed ra te  increases by independent 
na tur al gas producers  dropped for  both the year and for the las t quart er of 1962. 
The Commission had on hand  proposed increases  tota ling  $167,525,597 at  the 
beginning of the year,  and this was reduced to $158,159,192 by September 30, and 
to $151,427,180 at  year's end. However, the  number of cases on hand rose ap­
proximately 5 percen t from 2,756 at  th e beginning of the year to 2,881 on Septem­
ber 30 and 2,905 on December 31.

Chairman Swidler also repo rted an across- the-board reduc tion in the amount 
of proposed construction in pending pipeline certif icate  appl ications for both 
the quarter and the  year .

Pending applications, measured by the  estim ated  cons truction costs, were re­
duced from $1.1 billion to about $914 million for  the  ye ar ; the  miles of pipeline  
in pending applications was reduced from 8,782 to 8,582; and measured by com­
pressor horsepower the reduc tion was from 772,783 to 612,960. The number of 
cases on hand, however, rose from 206 to 224 during the  year.  Corresponding  
reductions for  the quart er were $1,036,230,973 to $913,783,652 (construc tion 
costs)  : 9,414 and 8,582 (miles of pipe) ; and 767,942 to 612,960 (compressor 
horsepower).

Hearings have been completed on near ly half of the $913,783,652 backlog of 
proposed new construc tion on hand December 31. and a pproximately $120 million 
was being held up awa iting  fu rth er  information or action by the applicants or 
the disposi tion of other cases.

More than $351 million of the pending pipeline cons truct ion applications , or 
more tha n one-tliird, is proposed in the five largest cases. Fou r of these  appl i­
cations are  through the hearing  stage, and the fifth is read y for hearing . 
Temporary authorization has been granted  for cons truct ion of $138,227,922 of 
the new construction proposed in pending applications.

The number of pending appl ications by independent producers  seeking au­
thor izat ion to sell gas in inter sta te commerce was reduced from 3,209 at  the 
beginning of the year to 2,814 on December 31, 1962. The FPC during the yea r 
disposed of 2,039 such applications . Temporary auth orizations had been issued  
in 1.892 of the 2,814 cases still  pending a t year’s end. Of the remaining  922 a p­
plications, 300 involve service for  which temporary certi ficates have not been 
requested or which are  new filings stil l being processed. For  the last  qua rter, 
however, the re was an increase in the  number  pending from 2,557 to 2,814.

The atta che d table s show sta tis tic s as of the end of th e las t quarter,  w ith  com­
parisons  with the preceding qu art er and the quart er ended a yea r ear lier . The 
sta tis tic s are  divided into four  tables—pipeline  certif icate  cases, pipeline ra te  
cases, producer certif icate  cases, and producer ra te  cases. The  tables include 
summary remarks  concerning the more significant aspects  of the  sta tist ics.

The publication of these sta tis tics completes the  first full yea r of coverage 
through the quarterly repor ts, ini tia ted  by Chairman Swidler at  th e beginning of 
3962.
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analy sis of cases pe nd in g

Dec . 31, 1962 D ec . 3 1,1 961

A dd it io nal in fo rm at io n  r e q u e s te d .. .. ............................ ............................... .................
U nder go in g st af f ana ly si s...... ................................................ ............. ...............................
R ea dy  for  n e a r in g .. ..................................................................... . ............. .........................
H ea ri ng  in pr og re ss ....................................... ........................... ..................... ............. .........
Be fo re  e xam in er  for d e c is io n .. ..........................................................................................
Befor e C om m is si on ................................................................................................................
P end in g  a c ti on  b y  a p p li can t or  in o th er ca se s...... ............. ................... . ...................

T o ta l m a jo r pr oje ct s pen din g  ($700,000 o r m or e const ru c ti on  c ost) _____
M in o r pr oj ec ts  p en d in g ..... .......................................... ....................... ...............................

T o ta l,  al l pr oj ec ts  p end in g .......................................................................................

$11 ,548,00 0
69,714 ,047

125 ,225,40 4 
178,208 ,630  
197 ,110,20 0 
212 ,365,56 7 
107 ,302,32 0

901 ,474,16 8 
12,3 09,4 84

913 ,783,652

$61 ,955,000 
171 ,622,03 0 
188 .266.145 
387, 598,061 

84 ,25 3,994 
27,458 ,000 

164 ,702,662

1,0 85 ,85 5,8 92  
19,288 ,695

1,105 ,14 4,5 87

5 L A R G E S T  C E R T IF IC A T E  A P P L IC A T IO N S  P E N D IN G  D E C . 31, 1962

N am e o f co m pan y D ock et  N o.
E s ti m a te d

co nst ru c ti on
cost

S ta tu s

C ol or ad o In te rn a ti o n a l G as  C o ____ _______ G-169 04.........
C P6 2- 89 ____
C P 62-2 60 .. ..
G-162 35.........
C P6 0- 94 ........

$99 ,745 ,673
72,2 25,3 00 
64,1 30,000 
58,6 85,0 00 
56,6 24,000

Be fore C om m is si on .
Be fore ex am in er  for de ci sion . 
R ea dy f or  he ar in g.
Be fore C om m is si on .
Be fore ex am in er  for de ci sion .

C olu m bia  G ul f T ra nsm is si on  C o . . . . ........ .....
O kl ah om a- Il li nois  G as  P ip el in e C o________
E l Pas o N a tu ra l Gas  C o______ ____________
Ten ne ss ee  G as  T ra nsm is si on  C o___________

T able I I . —Pipeline  company rate  filings and actions

N u m b er of  doc ket s,  
q u a rt e r endin g—

A nnual am oun t,  q u a r te r  e ndi ng—

D ec em ­
be r 1902

Se pt em - D ec em ­
be r 1962 be r 1961

D ec em ber
1962

S ep te m ber D ec em ber  
1962 1961

Fil in gs  u n d e r su sp en si on , s ta r t of 
q u a r te r ......... .......................................

In cr ea se s susp ended  d u ri ng  q u a r­
t e r . . ........................................ ........... .

In cr ea se s al lo w ed  w it h o u t su s­
pe ns io n du ri n g  q u a rte r .................

D is posi tion  of  su sp en si on  pr o­
ce ed ings  d u ri n g  q u a rte r  >..............

In cr ea se s al lo w ed  aft er hea r­
in g an d  de ci si on ____ ______

In cr ea se s di sa llow ed  or  w it h ­
d ra w n a ft e r he ar in g  a n d  de ­
ci sion ............................................

In cr ea se s al lo w ed  b y  se tt le ­
m en t pro ce ed in gs ____ ____ _

In cr ea se s di sa llow ed  or  w it h ­
d ra w n  b y  se tt le m en t pr o­
ce ed in gs ......................................

F ili ngs  u n d e r  su sp en si on , en d  of 
q u a rt e r........... .....................................

64

23

5

18

” 41

101

90

$247,042,400

37,000

96,070 ,000

9,8 49,000

8,0 54,000  

56,7 26,9 00

21,4 40,1 00 

» « 151,009.400

$277,189,100 

8,5 82,900  

826, 500 

38,729 ,600

$394, 764,500

600

6,5 73,600

13,0 26,5 00

25,703 ,100 

247 ,042,400

3,2 75 ,00 0

3,2 98 .60 0 

388 ,190,90 0

5 LA RG ES T P IP E L IN E  RA TE  SU SP EN SI ONS AS OF  DEC. 31,  1962

N am e o f c om pan y D ocket N o.
A nnual
am ou nt

su sp ended
S ta tu s

E l Pas o N a tu ra l Gas  C o___________ 0- 12 94 8 e t a l . .  
G-2 0270.............

62,5 26,000 
14,614, 500 
10,1 35,4 00 
8, 507,900 
8,1 37 ,00 0

A w ait in g  e xam in er 's  de ci sion .
Do.

U nder goin g s ta ff  invest ig at io n .
Be fore  C om m is si on .
U nder goin g s ta ff  in vest ig at io n .

U n it ed  F uel  G as  C o _______________
S outh ern  N a tu ra l Gas  C o. __ _ __ G-18512______
M ic hig an -W is co ns in  P ip eli ne  C o .. . 
N o rt h e rn  N a tu ra l Gas  C o ........... .......

R P 60-9 ______
Q-153 35...........

* Cas es  di sp os ed  of  d u ri ng  th e  la st  q u a r te r  pro v id ed  for  re fu nds es ti m ate d  to  to ta l $184,946,172 p lu s  in ­
te re st .

1 D ec reas e du ri n g  q uart e r.
’ In cl udes  8  cas es  st il l pen d in g  w hi ch  hav e be en  di sp os ed  of  ex ce pt  for subsi d ia ry  i ss ue s.
4 T he  ac cu m ula te d  am o u n t of  r ev en ue s co llec te d su b je c t to  po ss ib le  re fu nd w as  $470,779,443 on  D ec . 31, 

1962, c om pa re d w it h  $1,099,090,000 on Ju ly  1, 1962.
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T able I I I . —Independent producer pas certificate filings and actions 
(service and abandonment)

N u m b er th ro ugh  q u art e r en d in g—

D ec em be r
1962

Sep te m be r
1962

D ec em be r
1961

P en d in g  s ta r t of q u a r te r ........................ ............... ............................ 2, 557 2 520 2 973A ppl ic at io ns fil ed  d uri ng  q u a r te r______ ____ ____ 402 404 " 453C er ti fi ca te s is su ed  d uri ng  q u a r t e r . . . .................. ....................... i 80 311 , 142O th er w is e di sp os ed  of d uri ng  q u a rte r__________ ______ _ 65 56 75P end in g  e n d  of  q u a r te r ............ ’. ................................ ............... 2 3 2,814 2,557 3,2 09

1 N one  o f th ese  cer ti fica te s was  c ond it io ned  t o  re qu ir e re duct io ns in  t h e  in it ia l sa les pr ice of  th e  gas.2 T em pora ry  auth ori za tions ha ve  b ee n is su ed  in  1,892 of th ese  ca ses. Of th e  rem ai nin g  922 p end in g  a pp li ­ca tions,  300 inv olv e se rv ic e for w hi ch  te m pora ry  a uth ori za ti on  ca nno t be  is su ed . T he re m ai nin g 622 c ases  in c lu de th ose  for w hi ch  te m p o ra ry  au th ori za tions hav e n o t be en  re queste d  or  w hic h ar e no w fil ings  s ti ll  bei ng  p roce ssed .
3 In cr ea se  duri ng  q uart er.

T able IV .— Independent producer rate  fi lings and actions

N u m b er o f d oc ke ts  1 
Q uar te r e ndin g—

A nnua l a m o u n t:  Q uar te r e nd in g—

D ec em ­
be r
1962

Sep te m ­
be r
1962

D ec em ­
be r
1961

D ec em ber
1962

Sep te m ber
1962

D ec em ber
1961

F il in gs u n d e r su sp en si on  s ta r t of 
q u a r te r_____ 2,881

191

167

2,90 2 
96

117

2,563
203

10

$158,159,192  
3,6 82,301

10,414,313

$164,870,541
5, 115,468

11,826,817

$165,787,033 
2,406,941

668 ,377

In cr ea se s su sp ended  duri ng  q u a rt e r.  
D is posi tion  of  su sp en si on pr oc ee d­

in gs d u ri ng  q u a r te r____  . .
In cr ea se s al lo w ed  af te r hea ring  

an d  d ec is io n........ . . .............
In cr ea se s di sa llow ed  or w ith - 6

d ra w n  af te r hea ring  a n d  de ci ­
s io n ___  __________ ______ 85,465

( 5,5 02,432

I 4,8 26,416

4 151,427,180

In cr ea se s al lowed  b y  se tt le m en t 
pr oc ee di ng s_____________ | 3, 181,997

8, 644,820

158,159,192

491,654

176, 723-

167, 525, 597

In cr ea se s di sa llow ed  or  w it h ­
d ra w n b y  se tt le m ent pr oc ee d­
in gs  -----------------  . . . .

F il in gs u n d e r  su sp en si on end  of 
q u a r te r________  ..

1 161

2 3 2,90 5

117

2,881

10

2, 756

1 A dock et m ay  i ncl ude 1 or  m or e fil ing s.
3 In cl udes  901 do ck et s in  ar ea  r a te  p ro ce ed in gs  n ow  i n  pr og re ss .3 I ncr ea se  d u ri ng  q uart er.
4 D ec re as e d u ri ng  q u art e r.
N ote .—A  su b sta n ti a l port io n  of  th e  su sp en ded  in dependen t pro duce r ra te  fil ings  ar e hel d  p end in g  d e te rm in ati on  of th e  pr oper  ar ea  pr ic e in  a fo rm al  pr oc ee di ng . T h e  C om m is si on  is cu rr en tl y  dev o ti ng  t he  ef fo rts of  a co ns id er ab le  port io n  of  i ts  st af f,  in  ex pe di ti ng  2 ar ea  hea rings,  doc ket  N o.  A lt  61-1 and  A lt  61-2 and  si gnif ic an t de cr ea se  in  n u m b e r of  s us pe ns io ns  on  h an d  is n o t an ti c ip a te d  pen d in g  c on cl us io n of su ch  h ea ring .

A pp endix  B
FPC opinions issued since June 28, 1961

O pi ni on
No. D ate  i ss ue d

346 ............

347 ............

City  o f Col ton , Ca lif,  v.  N. Ca lifo rnia Ed itio n Co. E-C811 (b y  K uyken dal l,  w it h  Ju ly  31,1961 S w id le ra n d  M org an '.
A ss er ts  J uri sd ic tion ov er  jw wer  sa les b y  S outh er n  C al iforn ia  Edi so n to  

Col to n for resa le ; ra te  in cr ea se s ap pro ved  by  C al ifor ni a PL 'C  he ld  in valid .
St.  L au  rence Gat  Co., G~r,S0 0, el al. (b y M org an , w it h  K uykendall  an d S w id le r) . A ug . 8,1961S t.  Law re nc e au th ori ze d  to  im jior t pa s from  C anada; co m pet in g ap pl ic a­

tio n by  N ew  Yor k S ta te  N a tu ra l G as  C or p,  de ni ed .
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FPC opinions issued since Jun e 28, 1961—Continued

Oct. 23,1961

350.

Lo-Vaca Gathering Co., Houston Pipe Line Co. (by Swidler, with Kuykendall, 
Morcan, and Ross; O’Connor  dissenting) .

Produ cer gas sales are subject to FP C jurisdiction if gas is mixed in stream 
going into  interst ate commerce. O’Connor d issents cn ground action de­
parted from judicial  precedent.

Tennessee Gas Transmission Co. (by K uyk endall,  with Swidler, Morgan, O’Con­
nor,  and Ross).

Tennessee Oas Transmission Co. authorize d to import nat ura l gas from 
Can ada on interru ptib le basis through  existing Niagara Falls interconnec­
tion.

Panhandle Eastern Pipe Line Co., el al. CP60-103, et al. (by O’Connor, with 
Swidler, Morgan, and Ross;.

Author ized sales from Elk City Field  (Oklahoma) condit ioned on 3-cent

Dec. 14,1961

Jan. 15,1962

351 ...........

352 ..........

price r eduction .
CATC  (Continental Oil Co., et al.1 G-11024, et al. (By Swidler, with  Morgan, 

Ross, and O’Connor).
Reduces price of CATC sales (Louis iana) by near ly 3 cents; refunds 

ordered.
Tennessee Gas Transmission Co., G-1198) (by Swidler, with Morgan, O’Connor, 

and  Ross.
Determines principles to be used in allocating cost of service among 6

Jan . 22,1962

Feb. 6,1962

353.. ..

354.. ..

355.. ..

356—

357.. ..

358.. ..

389—

360—

361.. .

362.. .

362A.

363.. .

364.. .

365__

r a ie  zones.
Michigan Wisconsin Pipe Line Co., CPG1-102 (by O’Connor, xvith Swidler, 

Morgan, and Ross).
Author ized sales from Woodward area (Oklahoma) condi tioned  on reduc­

tion of initial  price to area ceilings.
Pacific Power <Sc Light Co., E-7024, E-7025 (by the  Commission: Swidler, 

O’Connor, and Ross; iMorgan dissenting.
Authorizes issuance of securities holding that  Federal Power Act does not 

confer certificating jurisdi ction over  transmission lines on FP C.  Morgan 
contends application should not b i approved pending policy decisions rela­
tive  to such an inte rtie scheduled by the  cur ren t session of Congress.

Arkansas-Louisiana Gas Co., 0-0 667 , et al. (by Swidler, with  O’Connor, Ross, 
and  Woodward).

Mississippi River Fuel Corp.,  ordered to allocate to u til ity  cus tomers a 
large p art  of gas supply being sold to industr ial customers.

Union Electric Co., E-G927 (1 y Ross, with  Swidler, Morgan,  O’Connor, and 
Wood ward).

Holds  that  inte rsta te transmission of hydroe lectric  energy is sufficient 
grounds to require  an FPC license for Tau m Sauk pumped storage project. 

Public Service Co. of New Hampshire, P-2288 (By Ross, with  Swidler, Morgan, 
O’Connor, and  Woodward).

Sets policy tha t hydroe lectric projects bu ilt pr ior to 1935 and still  operating  
withou t a license should not be given the  benefit  of the  maximum 50-year 
license per mitt ed by the act.

El Paso N atural Gas Co., CPGO-72, ct al. (By  Ross, with  Swidler, Morgan, 
O’Connor, and Woodward).

Reduces ini tial price by more  than  3 cents for producer gas sales from Big 
Piney area (Wyoming).

Standard Oil Co. of California, CI60-13S, et al. (By  Ross, xvith Swidler, Morgan, 
O’Connor, and Woodward).

Reduces initi al price by more th an  3 cents for producer gas sales from Red
Wash area (I ta h ).

Alabama-Tennessee Natural Gas Co., 0-5471 (By Swidler, with Morgan, O’Con­
nor, Ross, and Woodward).

Disposes of 4 pipeline rate increases; refunds and  rate reduct ions ordered .
Prazos Piter Authority  v. Brazos Electric Co-op. E-6884, et al. (by O’Connor, 

xvith Swidler, Morgan, Ross, and  Woodward).
Holds FPC has jur isdict ion over Au tho rity ’s rates  from licensed hydro­

electric project because of the absence of Sta te regulation.
Skelly Oil Cc., et al., 0-18688, et al. (b ’ Swidler, with  O’Connor and Woodward; 

Morgan and Ross dissenting and concurring).
Establishes  guidelines for de t ‘run ning in-line prices in producer  certificate 

cases. Reduces ini tial price.
Skelly Oil Co, et al., G-18G38, et al. (by Swidler, xvith O’Connor and Woodward; 

Ross dissenting in par t; Morgan not part icipating).
Denies rehearing of Opinion No. 362.

American Louisiana Pipe Line Co., 0-18419 (by  Woodxvard, xvith Sxxidler and 
O’Connor; Ross recorded as in f .vor had he been present; Morgan presen t bu t 
not  fHirticipating).

Alloxvs American Louisiana 6 jicrcent r ate  of return ; Michigan M isconsin 
Pipe Line, percent re tu rn .

Robert P. Wilson, P-2276, et al. (by the  Commission: Swidler, Morgan,  O’Con­
nor, and Ross;. .

Dismisses applications for perm its and licenses for 4 California hydro­
electric projects pendinc for 9 years  and unsupported  by  aopl irant.

Hunt Oil Co. 0-9065 (ny Swidlcr  xvith Morgan, O’Connor, Ross, and Wood-

Provides standa rds  for determin ing jus t and  reasonable rates for pro­
ducers prior to es tablishmen t of area ra tes; case rem and ed to exam iner.

M ar . 7,1962

Apr. 17,196

Apr. 18,1962

Apr. 19,1962

Apr. 25,1962

Jun e 11,1962

Do.

Jun e 13,1962

Jul y 17,1962

Aug. 30,1962

Dec. 18,1962

Sept. 17.1962

O t.  11.1563

Oct. 17,1962
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FPC opinions issued  since June 28, 1961—Continued

Opinion
No .

366............

367 ............

376A........

368 ............

369............

370............

371............

372............

Mem o­
ra nd um
opinion

373............

374............

375............

E l Paso Natu ra l Gas Co. G~4769 (b y S widle r w ith  M org an  an d Ross; O’Connor 
an d Woodw ard  concu rrin g an d dis sen ting.

Allows E l Paso ra te s of re tu rn  of 6 pe rcen t in  2 cases 6H  p erce nt  in  2 cases  
an d ord ers  re fund s which  wil l t ot al  o ver $68 m illi on  a nd  r at e redu ct ions  of 
$15.8 mil lion an nuall y. Th e sam e ra te  of re tu rn  applies to  bo th  pipe line 
an d pro duction  propert ies . O’Co nnor an d Wo odward wou ld  ha ve  al low ed  
a separa te re tu rn  on  p rod uc tio n pro perties.

Na tur al Gas Pip elin e Co. of  America  RP 81-8  (by th e Comm iss ion : Sw idl er,  Mo rgan, O’Connor , Ross , an d Wo odward) .
Disallow s $6.4 out  of $12.6 mil lion ra te  increase; $10 mill ion  in re fu nd s plu s int eres t ord ere d.

Na tur al Gas Pip elin e Co. of  Amer ica RP 61-8 (by th e Co mm iss ion : Sw idler,  
Mo rgan, O’Co nnor,  R oss,  a nd  Wood ward) .

Su pp leme nt to  op inio n an d Orde r No.  367. No  change in  re su lt.
At lan tic  Seaboard Corp, et al. G-16401 E t al. (by S wid ler  w ith  Mo rga n, O’C on­

nor, Ross , an d Wood ward) .
Di rec ts 4 C olu mb ia Gas c ompanie s to  revi se tar iff s designed to  m ai nt ai n 

comp eti tiv e posi tion  with  custom ers  who also bu y gas f rom an othe r su pp lie r 
an d o rde rs them  to  refun d pe na lty  pay men ts.

H un t Oil Co., RIS t-467, et al. (b y Swidle r, with  O’C onnor an d Wo odw ard ; Ross  a nd  Mo rgan dis sen tin g) .
Dism isses pro ducer  ra te  inc reases  wh ich  wo uld  ha ve  triggere d high er  

ra te s in  Missis sipp i an d so uthe rn  Louis ian a. Ross  an d Mo rga n co nten d 
case shou ld  be reman de d an d ra te s allowed  to  become effe ctiv e because 
FP C  h ad  n ot c lea rly  defined s tand ar ds  a t the tim e th is  case was  he ard.

Portland General Electric Co., P -t tS S  (b y Wo odward w ith  Swidle r, Mo rgan, 
O’Co nnor,  a nd  Ross ).

Denies requ es t to delet e 2 naviga tio n pro jec ts from  lice nse  issued for 
al ready co nstru cte d W ill am et te  Rive r h yd roe lec tric  p roj ect  (Orego n).

Transcontinen tal Gas Pipe  Line  Corp., G-10000 (b y Mo rgan, with  Swidle r, 
O’Connor an d Ross ; Wo odward dis sen tin g) .

Denies T rans co ’s proposal to a bsorb fina ncial losses of dist ribu to r t hrou gh  
special  ra te  ar rang em en t bec aus e it  is pa te nt ly  di sc rim inatory an d not in 
th e pu bl ic  int eres t.

Texas Eastern Tra nsm ission Corp, et al., CPG O-l ii, et al. ( by  Ross, w ith  S widle r, 
Mo rga n, O’Connor, an d Wo odward) .

Approves  $151.2 mil lion pipeline  construct ion  b y 6 co mp anies .
Rlack Hil ls Power <t L iyh t Co., E-7046  ( by  the  Commission: Sw idle r a nd  Ross;

Mo rgan concu rring; O’Connor an d Wood ward dis sen tin g) .
Denies prop osal to  issue stock to  execut ives an d ke y em plo yees un de r 

re st ric ted stock op tio n pl an  o n gro unds th a t the re  is no  sho wing th a t the  
plan  is comp atible  with  the pu bl ic  int ere st.  Morg an concurs b u t states  
th a t re st ric ted sto ck  op tio ns  are un law ful . O’C onnor an d Wo odward 
stat e pl an  me ets  st at uto ry  sta nd ards .

At lan tic  Seaboard Corp. , G-17774 ( by  W ood war d, with  S wid ler,  Mo rga n, O ’Con­
nor, and Ross).

Grants pe rm an en t cert ific ate  to  At lant ic  sea board for it s Ter ra  A lta  n at u­
ral gas s tora ge proje ct (W est  Virg inia ).

Northern N atu ral  Gas Co., C PG l-l St  (by O’Connor, w ith  Sw idle r, Morg an , Ross,  
an d Wo odward) .

Au tho rizes na tu ra l gas del iveries  to a s ubsid iar y of N or thern at  i ts  B ush­
ton , Ka ns. , hydroc arbo n extraction  plan t. Ra te  re du ct ion ord ere d to com­
pensa te for loss in  hea tin g va lue  of gas.

Appalac hia n Power Co., E-G9OG (b y Mo rgan, wi th Swidle r, O'Connor, Ross, a nd  Wo odward) .

376 ............

377 ............

378 ............

379 ............

Ordered comp any to follow pre scr ibed FPC  acc ounting  metho ds  on de­
ferr ed taxe s a nd  to re po rt to stockh old ers  on the  same  basis.

Slade,  Inc ., Q-19986 (by  O’Connor , with  Swidler , Ross,  an d W obdw ard)...........
Ru les  th a t reasona bleness of 4 prop osed gas prod ucer r at e increases cannot 

be dete rm ine d o n present  record; cases to  be decid ed i n a rea  rat e proc eedings.
United Fuel Gas Co., CP61-107 (b y O'C onnor, wi th Swidle r, Morg an , Ross, and  

Wo odw ard).
Appro ves in terco rpo rat e tra ns fer of own ers hip  an d op era tion of pipeline 

facilities by  3 subsid iar ies  of the  Co lum bia  Gas Sys tem .
Texas Easte rn Transmission Corp., G -I t446 (by Swidler , with  Morgan an d Ross; 

O’Connor concu rrin g; Wood ward no t pa rti cip ati ng ).
Bu lk sale of Ra yne Fie ld (Lo uis iana) gas by  pro ducer s to Tex as Ea ste rn  

he ld subje ct to  FP C  jur isd ic tio n an d no t in pu bli c in terest.  Co mp anies  
pe rm itt ed  to wo rk out new’ arran geme nt.

Southern Na tur al Gas Co., G-t0509, et al. (by  Ross, with  Sw idle r, Mo rga n, and 
O’Connor ; con cur ring  opin ion s b y Ross,  O’Connor, an d Mo rga n; Wood ward 
dis sen ting in  p ar t).

Red uce s ra tes  by  $3.6 mill ion  an d orders  $10 mil lion  in  refun ds; den ies 
high er  ret ur n on pro duction  pro perties.  Ross, Mo rgan, an d O’C onnor ex­

Dat e issued

Oct . 19,1962

Oct . <5,1962

No v.  15,1962

No v. 27,1962

No v. 30,1962

Dec . 3,1962

Dec . 11,1962

Dec. 17,1962

Dec. 27,1962

Dec . 28,1962

Do.

Dec . 31,1926

Ja n.  3.1963

Ja n.  16,1963

Fe b.  6,1963

Fe b.  18,1963

pres s sepa rat e view s on  stan da rd s for re tu rn  on  well-m outh pro perties.  
Wo odw ard  d issents on gro und t h a t s epa rate rate of re tu rn  sho uld  be a llowed
on produc tio n propert y.
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Mr. Swidler. I think the test of whether the members of the 
Commission have done a good job or not does not rest on our deci­
sion in any par ticu lar case but on our overall record of accomplish­
ments. The basic answer to the charges is to  appraise as a whole 
what we have done or failed to do and our ability to meet the chal­
lenge of our jobs. 1 am indebted to you for giving me th is oppor­
tunity not only to speak in my own behalf in answering these charges, 
but  also to defend the agency and to try to c larify  our program. In 
the course of my sta tement today, Mr. Chairman, I intend to touch 
upon every matter tha t has been brought up in these hearings.

I was not here during the last hour or two of the hear ings yesterday, 
but I have been briefed on what transp ired. If  I should miss some 
point, I know’ tha t you will help me by asking questions tha t will bring 
out the facts.

I might  say tha t one of the, I hope helpful, byproducts of this 
hearing is tha t the members of this committee will get a greater  
fami liari ty with the Commission’s problems and legislative needs. 
We have a heavy legislative program this year. Unlike last year, 
when we submitted a single omnibus bill, this year w’e will be sub­
mitting a series of bills, each with  sufficient documentation and sup­
por t to  provide a basis for consideration by your committee.

It  is to me, Mr. Chairman, particular ly ironic th at this controversy 
should have arisen  in connection with the w’ork of the Federa l Power 
Commission, which I have been following since it was created, be­
cause I think it is exhibiting more aggressiveness and meeting with 
more success and laying a more solid foundation for the  administrators 
who come after  us than at any time in its history.

I need not tell the members of this committee the state of the 
Federal Power Commission when the new commissioners took over. 
What Mr. Landis and the President said are quoted on page 2 of my 
written statement. It  was held up as one of the horrible  examples 
of the failure  of administration.

Dean Landis, in his repo rt to then President-e lect Kennedy, said 
tha t the Federa l Power Commission—
without question, represents the outstanding example in the Federal Govern­
ment of the breakdown of the administrative process,
and the President, in his message to Congress on the  regulatory  agen­
cies of Apri l 1961, spoke of the Commission’s “incredible backlog” 
of pipeline rate cases, which totaled over $1 billion in ra te suspensions. 
The Commission was not only failing to protect the interests of the 
consumers, it was threatening the ability of the industries it regu­
lated to carry on their work.

There has been a real change in the situation since tha t time. I 
would like to read to you w'hat Mr. Landis said when we had no more 
than  begun the change which has come over the Commission since 
we took office. And this, too, is quoted in my sta tement at pages 12 
and 13. Dean Landis said in February of 1962, a year ago, th at the 
attitude of the new Commission—
is one of a readiness to meet these challenges and the intention to apply a 
Herculean effort in doing so.

He added tha t the Commission’s—
record in the past 3 months of bringing about the refunding of some $35 million 
of excess charges is significant.
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Since  th at  time, an addit ion al $325 m illion has been added to th at  
$35 mill ion  of  refunds.

To me it was very he art en ing, Mr.  Ch air ma n, when the  rep or t of 
the Ad minist rat ive Conference came out—and  the  Federal  Powe r 
Commission was caref ull y surveyed  in the  course of the  work of the  
Conference—th at  not a singl e reco mmendation fo r imp roveme nt was 
leveled at the  Federa l Powe r Commission. Inste ad , man y of the  gen­
era l recommendations which were made  to oth er agenc ies were based 
upo n imp rovements which we had alread y, on ou r own initiati ve , in­
corpo rated  in t he work  of o ur agency.

The int erim repo rt of  the  comm ittee ’s stu dy  of  the  cond uct of  rat e 
pro cedures in the Fe de ral  Po wer Commission , f rom  which I qu ote with 
the  perm issio n of the  reporte r, had th is to  sa y :

The present adminis trat ion and procedures are  well adap ted to the  funct ions 
being performed. While furth er changes of a modest natur e may be desirable, 
the  path of procedural innovation has been explored with  gre at ingenu ity and 
thoroughness.

I would  like now to ref er  to some of the  high lig hts  of thi s tr an s­
forma tion of an agency almost dor mant 2 year s ago to one which is. 1 
th ink , fu lly  pe rfo rm ing up to the exp ectatio ns which anyone migh t 
reasonably have  for improvem ent in the  course  of thi s lim ited period. 
The pipelin e ref unds  now are in excess o f a th ird of a b illion dolla rs. 
Th is is money th at  is in the  pockets o f th e A merican consumers.  I  am 
awa re that  yes terday , in the test imo ny,  a comm ent was thr ow n out 
which was inte nde d to indicate  th at  th is was no achievement at all,  
th at  thi s was a setback. I sha ll discuss that  mat ter in detail la te r in 
my st atement.

We have stab ilized pro ducer  price s. On page 85 of our annual 
rep or t, the  committee will find a chart  sho wing the  course of  na tura l 
gas  prices in the  field, and  you will see th at  begin nin g in the  middle 
of  1961, they  leveled off, and you can see that  the  incl ine was very 
steep un til th at  time.

Now, Mr. Morgan may say that we ha d no pa rt  in th is achievemen t, 
which is the  fo undatio n of  natu ra l gas  r egula tio n, because  i f you hav e 
runawa y field prices, the y are tra ns mitt ed  an d esca lated up  the line  
throug h the p ipeline s to th e ul tim ate  consumer.

Mr. B rotzman. Pa rdon  me, Mr. Chairm an.
Is  the re an exh ibi t which the  members of the  committ ee migh t be 

able to look at while  you are tal kin g?  I f  you are  ta lk ing about an 
exh ibi t, T would  like  to see w hat you are  ta lk in g about.

The Chairma n. He re is a copy. I  th ink pro bably  we sho uld  have 
conies o f these for  each member .

Mr. Brotzman. The chairman re fe rred  to thi s. Unless we hav e a 
copy to fol low, i t does not mean anyth ing.

Wha t page is that  ?
Mr. Swidi/er. Pa ge  85, sir.
The C iiairmax . You may  proceed.
Mr. Swidler. T make no claim  that t hi s l eve ling off process was  due 

entirely  to the  wor k of the Fe de ral  Po wer  Comm ission . Th ere  were  
oth er fac tors at work. I t  is ce rta inly  eas ier  to  main tai n con trols on 
producer rat es du ring  a per iod  of gas  s urplus  t ha n when sup plies are  
tig ht . I  do say it  would not h ave  happened wi thou t the  p rice con trol 
adm iniste red  firm ly by the  presen t Commission .
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The Chairman. I think  in view of the fact, Mr. Swidler, tha t you have referred to it and used this graphically to explain your com­ment, this char t should be included in the record. So let it be in­cluded at this point.
(P. 85 of the annual  report  of the Federa l Power Commission for the year 1962 is on p. 94.)
Mr. Swidler. In pipeline certificates, we have also broken the log­jam. In the  last quarter  of 1962, there were $230 million in certificates issued, as compared with  $70 million in the last quarte r of 1961.We have revised our whole system of rate filings to pu t the burden of proof for filing a pr ima facie case upon the pipeline in connection with its init ial filing, so that we can expedite the processing and avoid rate suspensions for extended periods.
We have not been merely content with ordering refunds  from the pipelines and the producers to dis tribution companies. We have ini­tiated  a survey to determine what happens to those refunds. We have no jurisdiction over the rates charged by distributors, but, we have authority  to find out what the distributors do with the refunds  that  they receive. We are not disinterested in the ultimate disposition of those refunds. In cooperation with the National Association of Kail- road and Utili ties Commissioners, we have conducted a nationwide survey, s till in process, the effect of which has been to lead many of the State commissions to review their own procedures, and I think in this way we have greatly  stimulated State regulation in the public interest.
On the power side, to my mind, Mr. Chairman, our greatest program is the National Power Survey. Here, fo r the first time, representatives  of all segments of the electric power industry, p rivate  systems, Federal systems, Sta te and municipal systems, and the cooperative systems are working together, all 3,600 of them, to lay out for the future a design for the kind of power system that  makes the most effective use in the national interest of our resources in fuel and technology and capital and equipment.
We have not undertaken as part of the survey to try  to solve all of the sources of friction,  all of the animosities within this industry. But, we have tried to build on what these various segments of the industry  have in common. We have tried to provide a forum where they can cooperate with each other in the national interest.We have tried  not to make things worse, but to make things better, and not to leave the consumers of this country the victims of the antagonisms within the industry.
We have also, almost from scratch, taken on a program of regu lat­ing electric power rates a t wholesale in interstate commerce. I don' t know whether this committee is aware, but this function, perhaps the central function entrusted to the Commission, had fallen into almost complete disuse.
When I became chairman, there were four professional people in our agency engaged in electric power rate work, and they were lost in the natura l gas bureau. This is now a substantial group, growing as we recruit additional people. I shall not say to you that  I am satisfied with the pace of progress thus far—I am not. This is one -of the spots we hope to improve in the near future, time permit ting.

09-948—6: 7
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F igure 8

WHOLESA LE PRICES OF NA TU RA L GAS
BY PR ODUCER S TO P IP E L IN E  C O M PA N IE S 

1 9 53  TO 1 9 62  BY FISCAL YE AR S
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Mr. S widler. One illustra tion of the  determination of the Commis­sion to make its work effective is in the field of headwater benefit determinations, where in the whole history of the Commission, Mr. Chairman, until 19G2, only a half  million dollars had been collected, as payment to the United States  for all the benefits conferred by Federal upstream projects on the projects of downstream licensees; approximately the  cost of administ ration  of th at function. This year alone, we will collect more than three times th at much; next year, $4 million, and in the future  I  hope even larger sums.
There are many more plans and many more activities upon which we are working to increase our effectiveness and our responsiveness to the needs of consumers in the gas and power fields.To give you some conception of the real composition of the work tha t we do—not these few cases that  have been the subject of so much testimony, and which I shall discuss separately, but to give you a rounded view of the kind of work tha t we are doing, I have pulled together in exhibit B, which I  hope you will read, short, descriptions of each of the scores of decisions that this Commission has handed out in the last 18 months, and I don’t think anyone who reads tha t can fail to see the extent to which we have exerted ourselves to discharge our responsibilities, to carry  out the congressional programs, to help the electric power and natural gas consumers in this country. These are only a small part  of the  gris t tha t goes through our mill. They are the formal opinions.
I think tha t some of the references in the last part of my written  statement will illustrate the extent to which informed sources tha t have studied the work of the Commission have concluded tha t as a whole, we have been impartial, aggressive in the consumer interest, but fair.
And th is is my conception of the  role tha t we should play as a quasi­judicial agency.
Now, I think this record of accomplishments would speak for itself if it were not for Mr. Morgan’s charges. It  is a hard  fact, Mr. Chair­man, tha t the steady, day-to-day grind  of work, the opinions on which we labor so hard, get small attention  and the easy challenge, the figure launched off the cuff, will get a headline. The adjective PPP . out °f  hat will be repeated over and over again, especially if it is used in so ambiguous a way th at people have trouble figuring out just what is intended.
Mr. Morgan says that his fellow commissioners are able, honest, conscientious men and tha t he does not want to deal in personalities, and I can assure the members of this committee that I do not want to deal in personalities, either, and that  I have not done so. But this hearing has been held because the members of this committee th ink tha t Mr. Morgan’s charges involve personalities. Tha t is what this is all about, I could not be responsive, sitting  here, and saving, “Well, he said that  no personalities are involved, so I do not need to talk about them.”
You would say I was evading the charges tha t were intended, and only in the interest of not evading and to the limited extent that  is necessary to avoid evasion, I want to deal with these charges.Now, I would like to address myself, if I may, to Mr? Morgan’s letter to  the President. I take it the members of the committee?iave copies.
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Th e C hairman . Yes, we have copies.
Mr. Swidler. I heard , si tti ng  here the  last 2 day s, a gr ea t dea l of  

discu ssion . Wa s th is  intend ed as aimed at his colleagues , or  were 
these str ic tu res intend ed merely as gen era l advice to the  Pr es iden t on 
how  he could imp rove the work of the regu la tory  agenc ies of the  
Fe de ral Government  ?

To  met,  when  I read  the  let ter , I had  no difficu lty wi th it at  all, 
excep t as to  deta il. In  the  second pa ragr ap h,  r ig ht at the  outse t, Mr.  
Mo rga n sa ys :

There are  a number  of reaso ns for my decision, but  I am sure  I shou ld be 
considered  less tha n gracious if I were to iis t them all.

An d he goes on to s ay :
Besides, severa l of them are  clearly visible to those who have read the  dis­

sent ing opinions which I have  been obligated to write  dur ing  my service here.

Th is is notice to everyone  who can  read th at  he is no t de liv eri ng  a 
general  lecture,  bu t th at  at  leas t some of  wh at he said  is aimed at 
hi s colleagues. Every one h as int erprete d it  t hat  w ay : th is is the only 
in terp re ta tio n,  in my opinion, of which it is susceptib le. An d th is  is 
the reason the  let ter nas been given head lines.

Now, I  confess, I do not know how much of  th is is aimed at  his  
colleagues. I do no t th ink all of it, because  some seem so ine pt th at  
I  cannot believe that  it was directed at  his associates on the  Com mis­
sion.

Others follow the  lines of his dissents  an d cle arl y are  aimed at  us. 
But  I cannot  tel l you any more than  Mr.  Mo rga n was wi llin g to tel l 
you  w here the  one leaves  off and  t he othe r begins.

Mr. Mo rgan sa ys:
Ordinary men ca nnot  administe r regu latory laws today  in the face of pressu re 

gene rated  by huge industr ies and focused with gre at skill on and aga ins t the 
sensi tive areas of Government. Ordinary men yield too quickly to the present- 
day urge  toward conformity, timidity, and  personal securi ty.

We ll, no one is goi ng to quarr el wi th th at  as a gen era lization. I  
guess  an ex tra ordina ry  man  is alw ays  be tte r than  an ordina ry  one, 
assum ing  that  he is e xt raordina ry  in a soc ially  des irab le way, and  as 
I said at  a pres s confe rence, sure , it is be tte r to have  someone wi th 
brains  tha n someone who is stu pid—t hat  goes wi thout saying.  Co ur ­
age  is always a des irab le chara cte ris tic . Bu t the  ques tion is: Ha ve  
lus  colleagues yielded to base considerat ion s of  fea r?

The Chair man . Of  w hat?
Mr. Swidler. Of  fea r, which pre vente d them from discha rg ing  

th ei r work . I would hat e to tell th is committ ee—maybe you would 
no t believe me if  I did say  it—th at  I never have to  summon  up  my 
cou rage to do wh at I  th ink is rig ht . But  I  have , to my know ledge, 
never f ailed in th e condu ct of my work as  Ch airm an  of  the  Comm ission  
to  do what I thou gh t was rig ht . So fa r as I know, I hav e nev er 
reac hed  a wrong ans wer fo r reasons of tim id ity , spe aking  fo r myself. 
So fa r as I know, I can  say the  same th in g fo r my colleagues  who are  
not here  tod ay.

I have said, Mr. Ch air ma n, th at  I would not use the  powers of my 
office beyond the ex ten t inte nde d by the Congress to achieve res ult s 
which the stat ut e nev er con tem pla ted , and th at  one of the reasons I 
would  not do th is  was because I thou gh t resp ect fo r in tegr ity  was
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essential to the effective discharge of my job as a quasi-judicial official,, 
and that  if the industries that are subject to regula tion by the Com­
mission did not believe that  the Commission was fair  and impart ial, 
we could not discharge our responsibilities. This is the only fea r tha t 
I have expressed. I have not looked for easy applause or for the 
approval of claques; but have tried to decide each case as it came be­
fore us on the merits and impart ially, and not to be pushed or 
hounded into wrong decisions.

Mr. Morgan goes on:
The big problem is to find men of ability , cha rac ter,  courage, and  b road vision, 

who have the same viewpoint a s the  auth ors  of the  leg islation they will be called 
on to adminis ter, men who'would feel at  ease while working w ith  a  Pinchot or a 
Norris, men who don’t become neuro tic with wor ry af te r having cas t a vote for  the public interest.

You see, even if you vote right , you are wrong anyway, because 
you worried about  it.

I don’t know about feeling comfortable with a Pinchot or a Norris. 
I never met Mr. Pinchot, but I did know Senator Norris. I had, to 
me, the very great privilege of working with him when 1 was a young 
man, employed by TVA, and he was the defender in the Senate of the 
program of the Tennessee Valley Authori ty.

1 do not know whether 1 could say that I was at ease with him. I 
had a deep feeling of reverence for Senator  Norris, and I know when 
I was in his presence tha t I was in the presence of greatness.

And I learned something, I  think, from Senator  Norris. He was 
a grea t man not only because of a pure and simple dedication to the 
public interest, but also because he knew that to achieve his program 
required study, hard work, and attention to procedures. Senator 
Norris was one of the greatest parliam entarians in the Senate of his 
day. He never took for  granted the detailed work, the tedious prep­
aration tha t is required in order to achieve success. li e  was not in­
terested in posturing,  not interested in acclaim, he was interested in 
pushing along a constructive program—he was interested in building. 
And when he died he left a great monument to his work.

The le tter goes o n:
As you well know, ther e has been a gre at deal of s tudy of regulatory  agencies 

lately, and with  good reason. All of the  studies  I have  seen mention the ma tte rs 
I have discussed  in this  let ter , but  only in passing, and then proceed to make  
detai led suggestions of an organiz ational and  adm inis trat ive  charact er. I am 
sure the agencies will continue to benefit from these  stud ies and  suggestions, 
but  I am equally convinced th at  the  main problem is in the area  of personnel selection which I have  discussed.

I think  th is is illus trative  of the th inking that  strik ing an a ttitude 
will do a job, tha t you do not need a ttention  to procedural  reforms, 
tha t the Administra tive Conference has been wasting its time. All 
you need is someone to set the right pitch.

Then Mr. Morgan concludes, in his last two paragraphs, by say ing 
tha t he does no t really mean anybody in particular, and he sends his  
compliments to the President.

Now, I am frank to say that T doubt that this will help the Presiden t, 
and I  am not at all certain tha t it was intended to do so. I think the 
people who read it knew tha t it was not an honest letter,  tha t it was 
not intended to help, tha t it was intended to embarrass both the P resi ­
dent and his fellow Commissioners.
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Mr. Morgan ha s re fe rre d to two specific cases , Pa cif ic P oice r & Lig ht  
security issue case, and the  Ida ho  P ower Co. s ecu rity  issue case.

I t  is notew orthy th at  both  of the  cases whi ch have  become such  
causes ce lebre are  se cur ity  issue cases. The reason  is th at ou r s ecu rity  
issue jur isd ict ion  is a vei*y lim ited jur isd ict ion . As  mem bers  of the  
subcom mit tee know, it  ext end s only to sec uri ty issues  which are  no t 
subje ct to app rov al by the St ate commissions. I t  covers only about 
10 percent  of the industry. I t  was obviously  no t int ended by  th e Con­
gress, and  the  leg isla tive  his tory  clea rly shows it  was not inte nde d, 
as the vehicle fo r comprehensive  reg ula tion of transm iss ion  line  con­
str uc tio n or oth er const ruc tion pro grams. I t  was int ended to insure  
the  f inancial  in tegr ity  o f the  companies  a nd  t he  soundness of  secu rity  
issues where the  State  commissions had no t passed on them.

In  the  Pacific Powe r <0 Lig ht case, wh at came before  us were two  
sec ur ity  issues, stock  and bonds, fo r a wide  ran ge  of  corpo rat e pur­
poses, of  which a small part  was to be devoted  to the con struct ion  of  
a transm iss ion  line  which was to ope rate at  230 kilovo lts,  bu t was to 
be so constru cted th at  it could la te r be con ver ted  to 500 kilovol ts.

No question was raised  th at th is line  was fu lly  just ified as a 230- 
kilovolt s line. The dis sen ting opinion accepts  th at fac t. W ha t Mr.  
Morg an  ch allenged was the  addit ion al inv estment req uir ed  to make i t 
possible to conv ert th at  line to 500-kilovolts use. Now,  mind  you, we 
have no cer tifi cat ing  jur isd ict ion . Tha t com pan y wou ld no t be be­
for e us if its secu ritie s were reg ula ted  bv a St ate commission.  I t  
wou ld not be the re if  the y bu ilt  th at  line w ith  c orpo ra te fund s o r w ith  
the proceeds  of a kin d of sec uri ty th at  did  no t req uir e ou r appro va l. 
I t  was  only before us fo r se cur ity  ap pro val. An d it  was Mr. M organ’s 
posit ion  that  we shou ld use th e l everage of  o ur  po sit ion  to preven t t he  
com pan y f rom  in sta lling  th at  capaci ty fo r f ut ur e conv ersio n, alt hough 
no one cou ld say that  look ing  to th e fu tur e, th is was outsid e the  bounds 
of  a prov ide nt  man agerial decision.

A t any  rat e, the  Comm ission  took  the  po in t of  view  th at  we could 
no t in conscience, con siderin g the lim ited scope  of ou r au thor ity  and 
the advice of  our counsel , ho ld up  that, sec ur ity  issue, and I,  fo r one, 
would  no t agre e to the use of  ou r leve rage  bey ond  ou r au thor ity  in 
or de r to intervene  in a sit ua tio n Congress ha d no t given us au thor ity  
to pa rti cipa te  in. I  may hav e been wrong. Mr . Mo rga n may  have 
been  rig ht . W ith  the pas sage of  time, I  became more conv inced  t ha n 
ever th at  the ma jor ity  was rig ht . Bu t wh at I  say to you is, no t by 
the wildes t str etc h of im agina tion can the  pos ition of  the  majo rity in 
th at case be used fo r purpo ses  of att ack and div isio n and reflection  
upo n the  whole record  of the Federal  Powe r Commission.

Th e o the r case is a lso a Pacif ic N orthwest  case,  Id ah o Powe r & Lig ht  
Co., w here  Mr. M organ thou gh t we should use ou r s ecu rity  issue ju ri s­
dic tion to delve  into  rat es  unde r inv est iga tion by the St ate commis­
sion , into the  pos sibility th at  some pow er was be ing  sold  at  too low 
a pr ice —no t too hig h, Mr.  Chairma n, too low ; cha rge s th at  the  com­
pa ny  was not ch arging  eno ugh  depre cia tion—n ot  too much, Mr.  
Ch air man , no t en ou gh ; tha t i t was  ado pt ing ac counting practices  whic h 
ena bled it to keep its  rat es down. Th is was  the  dis crimina tion we 
were  to i nvestig ate.

We ll as I  hav e made clear, Mr . Ch air ma n, ou r ra te  staf f is new,  
it  is ju st  ge tting  off the  ground  and we hav e a lar ge  back log. Th is
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di d not imp ress th e o the r members of  the commission as t he  r ig ht way 
to use ou r lim ited staff  c apaci ty an d we re fused to be drawn , in to  what 
we thou gh t was  jus t a r ab bi t tr ai l.

Now,  it  could be th at  we were  wrong th at  th is  was  a be tte r use of 
ou r staf f. I sti ll do not th ink so, bu t 1 do no t th in k the major ity  of  
the Comm ission  have to be r ig ht 100 percent of the time in orde r to be 
free fr om  att acks  upon ou r in teg rity.

Th e wa y to improve  ad mi nis tra tio n, M r. C ha irm an, is to  work w ith in 
an agency, i f you have  a case, to  im press you r coll eagues w ith  the  dep th  
of your  work, wi th your  a bi lit y to make a pos itive contr ibu tio n, wi th 
yo ur  f reedom  fro m pre jud ice , wi th yo ur  desi re to be const ruc tive and 
pos itiv e and  to help all the  consu mers of  the  cou ntry, wi th  y ou r fre e­
dom fro m politi ca l pressu res—that  kind  of appro ach, I  th ink,  im­
presses f ellow commissioners.

I t  wou ld hav e gone fa r. An d a sense of  res ponsibi lity  fo r the  
prest ige  and  the  rep utati on  upon  which  t he  usefuln ess of th is agen cy 
depends, a s ha rin g of concern  t hat  o ur  p rogram  s hould  not be dimi n­
ished , th at  it s enemies should  no t be enco uraged —th is,  too , would have  
gone far.

Mr. Ch air ma n, I sho uld  like  to  go ove r the  prog ram or  objections  
th at  Mr . Mo rga n lis ted  yeste rda y. He  lis ted  a dozen  th ings  th at  he 
thou gh t were  wron g w ith  th e Fe de ral Powe r Commission. Of  course, 
th is  is the place where sugges tions fo r imp rov ement  sho uld  be made , 
an d I am sure th at  the  sound ones requ iri ng  leg islation, if  there are  
any,  you gen tlem en would wan t to h eed,  a nd  th ey  a re no t all bad.

The firs t po in t he made is th at  the  Commission does not have fre e­
dom or  independence, ex ternal ly  o r in ter na lly , th at  t he  Pr es iden t can 
designat e the Ch air ma n, who has complete control ove r his staff, and 
th at  th is  h elp s to  fra me  polic ies. Th e Ch air ma n, in tu rn , is the  cap­
tive of  the  W hi te  House , t he  s taff  is  th e cap tive of  the  Ch airma n, and  
the  Commission is the c apt ive  of  the s taff.

I th in k I  go t it  all.
In  all  fai rne ss,  M r. Ch air ma n, I  wa nt  to say th at  the W hi te  House  

has nev er att em pte d to influence the Ch air man  of  the  Fe de ra l Powe r 
Commission du rin g my tenu re  in any  im prop er  way. I  send  the 
Pr es iden t eve ry mo nth  a repo rt  on ou r pro gre ss and ou r pro blems ; 
so as fa r as I  know, these have  satis fied him  or his  staf f—I  presum e 
he does no t read these  re po rts  h imsel f—tha t we are  doin g a cre dit able 
job. I  believe, Mr.  Ch air man , th at  if  we sh ould need  help , the W hi te  
House  would  at tempt  to  he lp us, bu t I can  say in com ple te candor 
th at  the  re lat ion s between the W hi te  H ous e and the  C omm issio n h ave  
been en tir ely proper.

Now, so fa r as the  scope of the  au thor ity  of the  Ch airm an  is con­
cern ed, th is  is a matt er  upon which th e ex pe rts  have  debated  fo r 
man y, ma ny yea rs and  there are  well -developed schoo ls of  thou gh t 
on the subject . The Con gress has gone  first  one way and then  an ­
oth er.  Cu rren tly , I  th ink,  the  conception  of the pr op er  organiza tio n 
of  an admi nistr at ive agency  is th at it  helps  to have  the so-ca lled 
st ro ng  c ha irm an  system, in which  one man  is responsibl e fo r the  ad ­
minist ra tiv e fun ctions of  the agency. I  may  say  I  believe in  th at , 
Mr . Ch air ma n. I cannot see how an agency can  di spatch  its  work 
if  ap po int men ts and ass ign ments  an d all  the othe r mass of  adminis ­
trat iv e mat ters  mu st be dec ided  by committ ee. I t  seems to  me th at
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all  the mem bers  of a commission are  more effective when someone 
tak es  ca re of  these  a dm inist rat ive  chores and helps to  sh ape  the  work 
of  the agency so th at  it  is eas ier fo r the  whole commission to  focus  
on the decis ion of  cases and  the  for mula tio n of  policy. The co nt ri ­
bu tions  that  a re made by the  othe r commiss ioners depends a lot upo n 
them,  upo n th ei r in itiati ve , upon th ei r resourcefulness, upon thei r 
ab ili ty  to make a pos itive contr ibu tio n which wil l impress thei r 
colleagues.

Th e second po int was th at  no  reg ula tion of producer ra tes was  nec­
essa ry, and  whi le Mr . Morgan did  not advocate ou tr ig ht  rep eal  of 
th e au thor ity  to reg ula te pro ducer  rat es,  alt hough, of  course, if  pr o­
duc er ra te  reg ula tio n is no t necessary , 1 suppose it  should  be re ­
pea led—this is the  imp lica tion  of  his  comment—he said expli cit ly 
th at  we were ba rk ing up the  w ron g tre e in the  are a ra te  proceeding s, 
we should find some oth er workable  way and  th at  we should  exempt 
sma ll produc ers .

Mr.  Moss. Excuse me, Mr. Ch airma n. Does Ch air ma n Sw idler 
hav e befo re him  a copy of the tran sc ript  ? 1 sugges t th at  he do. I  
know th at  he desi res to be fa ir  h ere.  Th e sum mary of the  sta tem ent 
given by the Ch air ma n does no t acco rd wi th the  tran sc ript  I have 
before  me.

Mr.  Swidler. The se are  from my notes . I  will be glad to  check the  
tran sc ript , which was not  before  me when I  prepared  these.

Mr. Moss. I t st ar ts  at  the  bot tom of pag e 73.
Mr.  Swidler. Very good. We ll, her e we are. I  don’t wa nt  to be 

un fa ir.  I  th in k th is is the  po int th at  hit  me. I  would have checked 
the tran sc ript  if  it were ava ilab le in time—

Still this Commission has done lit tle  to improve it, despite the  fac t th at  a 
growing body of fac ts indicates that  it  h as been ineffectual and that  the price  of 
gas today is more the  resu lt of competitive forces in the marketp lace  tha n the 
res ult  of so-called ar ea pricing  regu lation.

I  th in k th is  dis parag es the  need fo r reg ula tio n, Mr. Moss. I  am 
glad  to  use the exac t language. Bu t it  holds to  me the  significance 
I  dr ew from it yeste rday in m y notes.

Ev ery day , Mr. Chairma n and  Mr. Moss, and  othe r mem bers  o f the  
subcomm ittee , ma ny c ontracts  a re filed wi th the  Federal  Po we r Com­
miss ion by pro ducer s at  rat es  well in excess of  our ceil ings . We re 
these ceil ings  not in effect, those contr as ts wou ld be opera tive. I  do 
not see how Air. M org an can  say t ha t t he  ceil ings  a re inef fectual,  when 
the pro ducer s and the  pipelin es are  e nter ing into contr act s every day  
fo r la rge quanti tie s of gas a t price s well above  cei ling , and  th is, despite  
the exis tence  o f a firm hold  on th e ceilings.  Wh ere  wou ld these  con­
trac ts  now be, at  wh at levels wou ld the y now be ent ere d into if  the re 
were  no ceil ings  at  all ?

Now, Mr. Mo rgan has said  t ha t we inherit ed  a c umbersome pri cin g 
mechanism, the area  ra te  proceeding s. Th is is t rue . These  proce ed­
ings had been star ted when we came here bu t the y ha d been barely  
sta rte d.  They ha d been giv en no substan ce and were about to be 
abandoned , as  in div idu al pr ici ng  ha d been aba ndo ned , when thi s Com­
miss ion br ou gh t the m un de r con trol  an d began giv ing  them vi ta lit y 
and me ani ng an d signi ficance.
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Are they cumbersome? They are very cumbersome. The problem 
of regulating  producer prices in the held is one of the most challenging 
tha t has ever faced any administrative agency. Here you have thou­
sands of producers, large and small, finding gas at every elevation 
from a few hundred feet to many thousands of feet, in combination 
with oil, with condensates, or gas alone, near or far  from pipeline 
systems, belonging to independent producers, and pipeline systems 
alike. To try  to develop a patte rn, a workable administrative pro­
gram tha t will price  natural gas under those circumstances is one tha t 
1 regard as a supreme challenge to the ingenuity and ability  of the 
Commission.

The area  ra te proceedings, to my mind, are by far the best solution 
to this problem. I think they will work. I think we are making a 
record in our lead case, the Permian Basin proceeding upon which we 
will, in the course of the next few years, be able to establish fai r and 
reasonable ceiling prices throughout  the whole country. But it is 
not simple, it is not easy, it is cumbersome.

But what is the alternative? The individual proceedings which 
bogged down to the extent tha t they became a national  scandal? To 
attempt to set separate prices for each well or for  each company? 
Can you imagine the problems of alministrat ion in an industry where 
frequently a single well will have many owners and if you are going 
to set separate prices for each company or owner, you will have a 
number of different prices fo r gas from each well, let alone from each 
field.

It  is easy to say, Find some other solution. This is the solution tha t 
the Federal Power Commission thinks is the right solution; this is 
the one we are working on.

Mr. Morgan says exempt the small producers. We have looked 
at that question. We would like to exempt the  small producers but 
the small producers, if they have unregulated prices, introduce an 
element which makes regulat ion of the large producers very difficult. 
It  is not easy to have a system of controlled prices if  many producers 
in your area are selling at higher  prices.

Not only that, but the smaller producers can trigger  the “most 
favored nation” clauses and bring  on the increases by the large 
producers.

Fhe Chairman. Maybe it would lie a lot easier and more simple i f 
you would just recommend and adopt the Harris-Fulbrig ht bill tha t 
was vetoed a few years ago.

Mr. Swidler. Well, this is the point, I think, that Mr. Morgan was, 
I understood, inferentially suggesting ami tha t Mr. Drew Pearson’s 
column was suggesting. It  said tha t Mr. Morgan and Mr. Har ris 
had this  in common.

The Chairman. I think the distinguishing feature  is th at the bill 
did not do what Mr. Morgan suggests, but the bill was more in line 
toward the general approach to that,  as you are arguing here, when 
you go back and analyze the provisions of the bill.

Mr. Swidler. Well, I  will-----
The Chairman. If  you want to go back to 1949, the one Mr. Tru­

man vetoed, tha t would be in keeping with what Mr. Morgan sug­
gested. Well, I do not want to take you off your subject.
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Air. Swidler. I do not th ink I want to discuss tha t bill at this time, 
if I  can avoid it.

The Chairman. Yes.
Air. Swidler. Air. M organ’s next suggestion is th at we initiate an 

inventory  of the gas supplies of the pipelines, as I understand it.
Air. Brotzman. I am sorry, Air. Chairman, 1 could not hear tha t 

last statement.
Air. Swidler. Tha t the Commission initiate an inventory of the gas 

supplies of the pipeline, as I understand the proposal. I have a copy 
of the transcrip t by my side. I will read that:

I Relieve, too, that  we should regu late strictly  the pipelines purchasing pro­
gram s and equip the  commissions with  an up-to-date inventory  on all gas 
available in the  United Sta tes and  use competitive forces to the extent  that  
we possibly can.

That is an excellent suggestion, Air. Chairman. Air. Alorgan well 
knows that  months ago, the Commission directed at my suggestion, 
tha t the staff do just that, and it is now engaged in making such an 
inventory.

Next, says Air. Alorgan, “We need a uniform system of accounts for 
such producers, a long-postponed responsibility, under which no steps 
whatsoever are being taken to discharge.”

There are two answers to this one, Air. Chairman. I agree tha t 
it would be useful to have a uniform system of accounts for gas pro­
ducers. But this committee well knows tha t we are talking about a 
very complex and difficult problem. The gas producers are the en­
tire  petroleum industry. They produce the gas and the oil together, 
and the question is how you make the allocations within the indus try, 
this complex petrochemical industry, how you avoid, in the process 
of establishing a system of accounts for the gas end, taking control 
of the oil end, where we have no jurisdiction. The products come out 
of the same pipe. The second par t is that this is not a field in which 
we are idle. Our staff has instruct ions to try to develop such a system, 
first as applicable to the pipeline producers, to test, it out without em­
broiling the whole petroleum industry  in a half-baked plan.

We have developed, in connection with the area rate proceedings, 
appendices which secure information from them on a more compre­
hensive scale than ever before in history, and this may well prove, 
and I  think will prove, to be of great help in moving us along toward 
the goal of a uniform system of accounts.

But  this is a difficult, important, matter, and I am sure tha t this 
committee is aware tha t this is not the work of a day and tha t you 
will not get such a system of accounts simply by saying we ought to 
have them.

The next point was the settlement program.
The Chairman. The what ?
Air. Swidler. The settlement, program—the pipeline settlement pro­

gram. I would like to read what Air. Alorgan says on this one. This 
is beginning on page 75:

These settle ments in my opinion, are  a very expensive device from the con­
sumer’s point of view, for  the cle arance of the  Commissioners’ backlog.

I will cite  a s an example the  Tennessee  Natural  Gas Pipe line Rate case, which 
we settled a few weeks ago and in which I did not par tic ipa te in the decision. 
I will tell  you why.

There were approxim ately  $320 million of ra te  increases subject to refund in 
this case.
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The FPC staf f was of the opinion th at  the  refund should be about $210 mil­

lion of that  to ta l; over two-thirds. Tennessee went to 100 inte rvenors in the  
case and got the ir approval for a voluntary refu nd of $134 million.

This is $76 million less than the  staff recommended, and I did not  partic ipa te 
in th e decision of the case because of th at  tremendous gap.

Now, of the $350 million th at  we have  accepted  or ordered  as refunds  in set­
tlem ent cases, if you apply  those figures I thin k you come up with  a conservative  
res ult  that  the staff would probably have recommended about $500 million re­
fund s instead of the $350 million t ha t were refunded .

Now, the question  t ha t th is presents, gentlemen, is th is :
Is $150 million of hard-earned  consumers’ cash paid out, th at  they will never 

get again , never have retu rned to them, a proper price for  help ing to clean up the 
FPC backlog of ra te cases?

Now, this  does a great deal of damage, Mr. Chairman, to a very 
impor tant, very successful program. It  is absolutely untrue tha t the 
staff recommends $210 million. This was the position at the initia ­
tion of the negotiations. This  was a barga ining position. Every  one 
of these settlements was negotiated  by staff and recommended by 
staff—every one. It  is a calumny on the Commission which Mr. 
Morgan is a member of to imply tha t the Commission rejected staff 
advice and approved settlements at lower figures than  staff recom­
mended. Every  one of these settlements, so fa r as I know, and I thjnk  
I know, represents the staff's best judgment as to the most tha t could 
be obtained under litigation.

Tha t got the headlines, Mr. Chairman, and a lot of people in this 
country think  that the Commission is not doing its job because of this 
figure lightly tossed off during the hearings yesterday.

I would like to read, if I may-----
The Chairman. You may proceed.
Mr. Swidler. The Administ rative Conference of the United  States 

made a study of the Federa l Power Commission’s procedures. The 
reporter was Prof . Roger C. Crampton, of the  University  of Michigan.

His report on the  settlement p rogram I  shall read in part.
The potenti al of settlement devices in dispos ing of a larg e number of cases, 

once they have been fu lly p repa red by the  staf f, is very grea t.
I may say tha t all these were fully  prepared by the staff.
During a 6-month period in 1961-62, the Commission entered sett lement orders 

in 29 major pipeline ra te  cases involving  refunds  to consumers of over $100 
million. The  amounts  refunded in pa rti cu lar  cases varied from approximately 
70 percen t of the amount subject to refund in one case to a low of 4 percent in 
another, depending upon a prediction of the  result s that  could reaso nably be 
expected if the  cases went through the  decisionmaking process and the  other 
ingredients of the  bargain ing s itua tion . Sett leme nts were coordina ted a nd super­
vised by a special group of top-level personnel. The pipelines had been under 
considerable pres sure  to settl e the ir outstan ding ra te  increase appl ications be­
cause the  extraord ina ry delay has pyramided various increases  and left  them 
with  huge amounts  collected subject to refun d. The staggering amount of con­
ting ent liab ility  involved has  threatene d their  abil ity to obta in new financing. 
On the other side, the  dis trib uto rs have  generally  been willing to set tle provid­
ing a morator ium on new increases  for a new significant period  was involved 
and the bargain was sweetened with a sub stantial cash  refun d. There tends 
to be gre ate r read iness on all sides to set tle  as the amount collected subject to 
refu nd increases. The presence of numerous  inte rvenors in some cases, one of 
which migh t a ttemp t to hold up a  s ettleme nt for special treatm ent from the pipe­
line on an unrela ted  ma tter, is said  to have complica ted some settlements. I t 
is possible th at  the peculiar  backlog and other conditions which crea ted pres­
sure for settl eme nt by all par tie s may not continue to provide  as favo rable an 
environment for  settl ement once these special  conditions are  eliminated. How­
ever, it seems more than  l ikely that  fur ther  cla rificat ion of substant ive  st andards  
which  the Commission has  promised—
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And which is proceeding—
will provide  gre ate r pred ictabili ty in pij)eline cases, making prolonged and ex­
pensive l itigatio n unl ikely, except  in cases rai sing  novel questions.

And the Committee on Rulemaking itself, in i ts report adopted by 
the entire Conference, had this to say:

The beneficial aspects of prompt settlement  of ra te  cases are  obvious. The 
prima ry dangers involve the  possible sacrifice of the public inte res t in order 
to avoid formal proceedings or to make a paper record of accomplishment. On 
balance, the committee  is impressed with the possibilities of  the use of  se ttlem ent 
procedures  in connect ion with ra te  filings and suspensions, and urges that  agencies 
make  more extensive use of this technique as a method of reducing the volume 
•of forma l action s the agency must process as a res ult  of suspensions. Of course, 
the  agency must make it perfectly clear to all inte rest ed persons th at  if com­
plaints are  filed aga ins t rates accepted af ter  settl eme nt negot iations , such com­
pla ints will be considered on the ir merits. The necessary conditions for effec­
tive  use  of settlement techniques include, one, submission of detailed information 
In supp ort of ra te  filings.

This we require.
Two, vigorous staff  part icipation during the ear ly stages of a case.
This is the uniform practice.

Three-----
Mr. Moss. Would you repeat that,  please? I  did not get it.
Mr. Swidler. The second requirement is vigorous staff participation 

during  the early stages of a case.
I interpolated that this is the uniform practice.
Three, the early  designation of a presiding examiner and the effective use of 

conference procedures.
I interpolate, our regulations have been amended to provide for 

extensive use of prehearing conferences and for the early designation 
of the presiding examiner.

Finally, the existence of sufficient guidelines so th at  a sett leme nt can be bui lt 
on expec tations  concerning ultimate agency decision.

And we proceed, case by case, to narrow the area of doubt.
Now, this  represents the studied appraisal of objective experts not 

tryin g to help and not t rying to hurt, but just to report the facts to 
the Administrative Conference.

As the summary statements that I read make clear, the pipelines 
had accumulated so much in the way of rate suspensions that it was 
impossible for them to show firm financial figures. It impaired their  
ability to finance. This unquestionably has been of great help in 
enabling the Commission to work out its settlement program on a 
firm basis. I do not say tha t settlements this favorable can always 
be worked out. What I do say is that the Commission has been 
alert to take advantage of the fact tha t the pipelines for reasons 
of their own were willing to settle on a fair  basis.

The next item that Mr. Morgan complains about is t ha t we have 
not yet changed the Commission rule on the treatm ent of liberalized 
depreciation. There is a history on th is problem. A long time ago, 
the Commission decided that it*wanted to review the precedents and 
we selected a case as a vehicle for doing so, the Alabama-Tennessee 
case. Hearings—oral argument, rather , was ordered in the Alabama- 
Tennessee case on this one issue.
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A few weeks before the (late scheduled for oral argument the Court 

of Appeals of the District of Columbia in the Panhandle case handed 
down a decision saying that the Commission had no discretion with 
respect to the treatment  of liberalized depreciation.

In view of that  cloud hanging over the  proceedings, the argument  
was postponed.

In the meantime, the Commission applied for rehearing in the 
Panhandle case. Rehearing was gran ted before the court of appeals 
en banc. The matter was argued and is now before the full court 
for decision. We await that decision. If  we have discretion to re­
view rulings  on liberalized depreciation we shall do so. The hear­
ings in Alabama-Tennessee have been suspended, they have not  been 
called off.

This is the full story, Mr. Chairman.
The Chairman. Congress provided the depreciation in such cases, 

didn’t it ?
Mr. Swidler. The question as to what Congress intended is ap­

parently one not free from doubt. And we have set this matte r for 
hearing so that, we can get oral argument on every phase of the lib­
eralized depreciation question.

The Chairman. Did not the court say that  Congress has not pro­
vided, tha t with respect to utilities, ratepayers are entitled to share 
in the temporary benefits resulting from the use of liberalized de­
preciation in computing income taxes?

Mr. Swidler. I think' there have been a good many court rulings, 
and they are not all consistent. We think that we have some dis­
cretion as to the treatment of liberalized depreciation. And if the 
court sustains us in tha t view, we will exercise tha t discretion.

The Chairman. Yesterday I asked Mr. Morgan about the most 
recent provision of the 1962 7-percent investment credit.

Mr. Swidler. Tha t is involved in a rulemaking proceeding, Mr. 
Chairman.

The Chairman. And therefore I would not ask you questions 
about it.

But on the  general broad policy, does not the Commission take into 
consideration the language that is in the legislation itself, together 
with the legislative history behind it ?

Mr. Swidler. Of course, Mr. Chairman. Tha t is controlling. The 
trouble is, lawyers don’t always agree what the words mean and what 
the legislative history points to. But if we can find any clear expres­
sion of congressional will we follow it.

The Chairman. I think  tha t is commendable for all Commissions 
to do that. Some of these problems could be minimized.

Mr. Swidler. Yes, sir.
Mr. Morgan mentioned tax consolidation, but said t ha t it was now- 

pending for consideration. I don’t know why it was brought up. 
It  is involved in a pending case. And we will decide it.

Mr. Morgan criticized the technical advisory committees which he 
said were—I quote—I think  I  am quoting, these are from my notes— 
“Set up with my reluctant concurrence.” lie  says they should e ither  
be abolished or broadened.

Well, let’s take the advisory committees on the national power 
survey first. We have an advisory committee on the gas side, and
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we have the advisory committees on the national power survey. On 
the power side we have perhaps 150 people from all segments of the 
industry working together for the first time, p roviding essential in­
formation as to the plans of the ir companies, their load forecasts, their 
technological experience, their expertise in dealing with common prob­
lems in generation and fuel handling, or in transmission. And as I 
said, for the first time they are sitting around the same tables and 
working together.

I think this is very good for the country, tha t there should be a 
forum where all of them look at their problems f rom a single national  
point  of view, and that the right  place for them to do it is in the 
offices of the Federal Power Commission.

This, I  think, is one of the most encouraging developments in power 
system history.

We have tri ed to balance these committees among the various seg­
ments of the industry. I don’t suppose in this, any more than in 
anything  else that  you do in a badly divided industry , that we will 
ever win a 100-percent approval, but I think  most people think we 
have done a fairly  good and evenhanded job, and tha t we have com­
petent advisers. But we have made clear tha t these are advisory com­
mittees, and that  the power survey report will be the Commission’s 
repo rt and not an industry report, not a report by any segment of the 
industry,Mr. Chairman.

On the natural gas side, the Natural Gas Advisory Council meets 
infrequently. I think it has held a total of three or four meetings so 
far . It  was established in a way tha t we th ink safeguarded the con­
sumers interest. Representatives of the  distributors, consumers, and 
regulatory  agencies are on it. I t may be tha t tha t representation  
could be improved, and Mr. Morgan knows that I  have suggested some 
broadening of representation of consumer interests, and that it is stil l 
before the Commission for discussion.

But  I don’t think it can serve its purpose as a way of finding out 
wha t the indust ry is thinking, as a medium fo r genuine communica­
tion, if we invite all the groups tha t Mr. Morgan says should be in­
vited, or as I  believe he put it, “even if they have to meet in a conven­
tion hall.”

Tha t would be strik ing a public pose, i t would not be working to­
ward  any genuine level of communication.

The next point Mr. Morgan makes is tha t the regulation of ex 
par te communications should be broadened to include staff people 
who advise the Commission, and there should be a public defender 
within the staff.

The Commission now has under consideration a broadened ex parte 
rule. So far  as the public defender concept is concerned, our whole 
staff is a public defender staff. And I oppose the public defender 
principle, because the effect is to relieve the staff and the  Commission 
of the ir responsibilities as public defenders.

Mr. Morgan’s eighth suggestion is tha t we don’t have close enough 
liaison with other agencies. Our relationships, he says, are touched 
and tinged with jurisdic tional rival ry and discord. Of course, these 
other agencies—I presume he means departments—are headed by 
Cabinet officials.
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Ho w does he  reconcile th is  wi th  wh at  he says about W hi te  House  
domination ? Some of thes e depa rtm en ts are  pa rti es  in ou r pro cee d­
ings, M r. C ha irm an.

I  am no t ma kin g a case fo r st ri fe  and  discord wi th  ou r sis ter 
agencie s; on the co nt rary , I  believe  in harmo nio us and mutua lly  h elp­
fu l rela tio nship s. I  also say  there  mu st be prope r re lat ion s when those 
othe r agencies are  p ar tic ip at in g in lit igat ion,  and  that  we can no m ore 
ind ulg e in ex pa rte conferences  an d com municatio ns with re ga rd  to 
sis ter  agencies th an  we c an wi th othe r pa rti es  to  t he proc eed ings .

Mr . Moss. Mr.  Ch air ma n, I  wo nder if I  might  inte rpose.
Ag ain , Mr.  C ha irm an , I th ink th at  you  a re rea ding  less t ha n the  en ­

ti re ty  of the sta tem ent, because on page  8, p ar ag ra ph  3, M r. Mo rga n 
sa id :

In my opinion, thi s is one of the  gre ate st fai lures of all of the regulatory  
agencies, as many  courts have pointed  out, and steps should be taken by the  
Congress to deal  with the  problem of interagency policy formulation.

Yo ur  ex pa rte con tac ts mus t be prop er . A recommenda tion  is 
go ing  up  f or  ac tion by t he  Congre ss, a recommenda tion  which,  I  m igh t 
add, was made in r esponse to my questions  an d d irecte d to  a committee.

So I  th in k th at  the  comment you have made as to thi s pa rt icul ar  
rec ommenda tion  fal ls,  because you  hav e no t tak en  into con sidera tion 
the  ent ire ty  of  th e s tate ment.

Mr . S widler. May  I  read it, M r. Moss.
Mr . Moss. I  have  ju st  read  it.
Mr . Swidler. Y ou di dn 't rea d the  part  I  am about to read.
Mr. Moss (rea ding ) :
The Federal  Power Commission is charged with the  responsibi lity of close 

liaison  with other Government agencies, but  the  liaison  is not close enough 
or cooperative enough to enable the Commission to judge properly the impact 
of its  action  on programs set up by the  Congress to be administered  by those 
othe r agencies.

Further,  the  liaisons presently  exis ting are tinged and colored by exist ing 
rivalry  and squabbling of the most pettifo gging nature , with the results  that  
the  atte mp ts at  coord ination contained with in these  consists of interagency dis­
cord.

In my opinion, thi s is one of the graves t fai lures of all of the regu lato ry 
agencies, as many cour ts have pointed out, and steps  should  be take n by the 
Congress  to deal with  the problem of interagen cy policy formulation.

I  say th at  the  las t pa ra gr ap h has to be rea d with th at  sta tem ent 
to give  th e sentence continuity .

Mr.  S widler. I f  you rea d it t ha t way ------
Mr. Moss. How else can you r ead  it ?
Mr. Swidler. I read it as being a crit icism  of  the  Fe de ral  Powe r 

Commiss ion fo r no t wo rking  coo perativ ely  wi th  othe r agenc ies. I 
rea d it a s a cri tici sm of  the Commission.

Mr. Moss. I  th in k you  are  seek ing the op po rtu ni ty  to  be offended.
Mr. S widler. I ce rta inly  do not wa nt  to be—I  recognize th at  in t his  

tro ubled  line  of  work one can’t a fford to be oversen sitiv e, and I do n’t 
mean to be so.

Mr.  Moss. I  am af ra id  th at  you are bo rder ing on th at  at  the mo­
ment.

Mr . S widler. But  th is i s my readin g.
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Nin e, regu la tory  agencies need more insula tion from un certa inty  
as to  ten ure , gr ea ter pay, longer  term , and  so forth .

Now, th is is a gen eral  reco mmendation. I agre e on the  pay. I am 
no t sure  I agre e on the  term.  I don 't know  that  the agenc ies with 
th e longest, term  have the  best record. I th ink pe rhap s somet imes it 
is very useful fo r the  P res iden t to he able to conduct a house cleaning . 
I th in k pe rha ps  the  trouble with  some agenc ies is that  house  clean­
ing s are  overdue,  and are def erred by terms  that  are too long.

At any rate, th is has  n ever been a mat te r of diffe rence between Mr.  
Morgan and me, it is a m at ter. I am sure , one of the  few matt ers he 
rai sed  we can  discuss w ithout emotion .

“E ach commiss ioner ," he says in his  10th sugges tion , “needs a 
la rg er  s taff .” The  comm issioners used to rely en tirely  on a gro up of  
opinion wr ite rs when we first came. Now each one has a ful l-ti me  
ass istant of his own choice. It may he tha t they need  a second. Th is 
is a matt er  which I may  say is under conside ration.

Mr. Morgan  th ink s th at  the  Commiss ion’s new Office of  Econ omics 
which  was rece ntly  esta blis hed  shou ld be strength ened. I have  no 
quarrel with  this  recommendation.

11 is final point  is t ha t the  Commission is rela ps ing  into  anon ymous 
ou r o rder s, that  they  should  all  be signed . I d on’t th ink  th at  a study of  
ou r ord ers  will bear th at  out. I th ink  tha t all of  the  opinion s or  
vi rtu al ly  all of the  op inio ns are signed. Th ere  is a comm issioner who 
tak es  respo nsibil ity  f or  each of them and  works with our op inio n w ri t­
ing  staff  to he sure tha t they meet the stan da rd s of the Commission 
and reflect th e views of the  Commission.

Mr. Ch airma n, I see tha t 1 have  been speakin g for quite  a while,  
and  1 will now make m yse lf ava ilab le for  any questio ns the  committee  
ma y wish to ask.

Th e Chairman . I see the time  is now almost 12. I should th ink 
th a t to star t wi th any  questions now wou ld ru n us over  the  noon 
hou r. I think  thi s would he the best, tim e to  recess fo r the  noon hour 
and come hack at 2 o’clock.

(W hereu pon, at 11: 55 a.m. a recess was taken un til  2 p.m. on the 
same day .)

AFTE RNOON SESSION

The C hairman . The com mit tee will come to o rder.
Mr. Sw idler, you may resume. 1 believe you ha d conc luded yo ur  

sta tem ent when  we recessed at noon.

TESTIMONY OF HON. JOSEPH C. SWIDLER,  CHAIRMAN. FEDERAL 
POWER COMMISSION—Resumed

Mr. S widler. Yes, Mr. Chairm an.
The C hairman . Mr.  Moss, any questio ns?
Mr.  Moss. Yes, Mr.  Chairm an.
Mr. Swidle r, first  I  w ant  to apologize fo r not ha ving  been p resent  at  

the  ope ning of your rem ark s thi s mo rning. I was  dela yed , because 
of  some prob lems of con stituen ts. I  regr et  it  ve ry much, because I  
th in k the  m atter we ha ve b efore us is a very im po rtan t one. You hav e 
been in pu blic  service a gr eat  m any years, h aven’t you ?

Mr. S widler. Yes, sir.
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Mr. Moss. And you have held appointive posts prior to becoming a 
member of the Federal Power Commission.

Mr. Swidler. Not President ial appointments, sir, this is my only 
Presiden tial appointment.

Mr. Moss. 1 said appointive.
Mr. Swidler. I have been an employee of various Government agen­

cies for many years, sir.
Mr. Moss. To your knowledge, is it unusual for a person holding an 

appointment , upon reaching a decision to retire or not to seek reap­
pointment, is it unusual for  one to inform in advance and. in the course 
of the letter of information, express views as to the field in which they 
operate ?

Mr. Swidler. I do not recall any letters similar to this one, in my 
experience.

Mr. Moss. Tha t is not what I asked you, Mr. Swidler. I asked you 
if it was unusual, if a man retires to not seek reelection, perhaps as 
much as a year ahead, he informs his constituents—is it  unusual for 
him to issue in connection with tha t statement of inten t to retire  a 
bit of advice to his constituents ?

Mr. Swidler. To the extent that I have never seen anyth ing like this  
before, I would say-----

Mr. Moss. You have never seen anything like this ?
Mr. Swidler. No,sir ; I think it is very unusual.
Mr. Moss. Well, I  have seen le tters informing people th at they are 

not going to seek reappointment, commenting upon personal views 
gleaned not only from the specific service but from allied interests.

I)o you think it is improper that a person do this ?
Mr. Swidler. Mr. Moss, I tried to make clear in my testimony tha t 

what I thought  was improper about it was tha t the lette r was not 
intended to be helpful, either to the agency or to the President, but was 
intended to imply-----

Mr. Moss. IIow do you know what the intent was, sir ?
Mr. Swidler. Because he states, sir, and this is the way everybody 

has interpreted it and I do not think it is susceptible of any other 
interp retation-----

Mr. Moss. When you use the term “everybody,” I want you spe­
cifically to exclude me. So we must now concede tha t it does not 
apply to everybody.

Mr. Swidler. Everybody but you, sir.
Mr. Moss. Well, I have talked with others who do not agree with 

that,  so it  must then broaden. It  is not everybody but me; it is some 
other than you and perhaps others present here. I do not think 
you can even say you have reached the point where a consensus of 
interpretation of this letter is well developed. Or do you think  you 
have ?

Mr. Swidler. Sir, I know the interpretation that  has  been given by 
it in the press, I  know what my family and my friends inte rpre t the 
lette r as saying, I know what my fellow Commissioners th ink.

It  seems to me tha t the reflections I see of  the lette r indicate tha t 
it was intended to embarrass and to imply tha t there were serious 
charges against his fellow Commissioners.

Now, if members of this committee did not so consider i t, I do not 
unders tand why you are having this hearing.

09-948— 63--------- 8
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Mr. Moss. I do not know what  the members of  the committee con­sidered it to be.
Mr. Swidler. Let me read to you the para graph tha t I  read  before, Mr. Moss, and see-----
Air. Moss. Oh, I know we shall-----
Mr. Swidler. See if you can find anything in this except-----
Mr. Moss. We shall go over it with care.
Mr. Swidler (continuing) . A signpost to everyone.
Mr. Moss. Air. Chairman, I have become rather sensitive over the 

years, 14 years in elective office, and I have learned how art ful  inte r­
pretations can be when you deal with parts  out of context.

I am very conscious, when I write a letter, of the possible use out 
of context. And when I write to some, I with great care review each 
sentence and weigh each word because of the knowledge of the hazard 
facing any public figure who writes  a letter. So I  don’t like to just  
take out of context. If  we are going to discuss it, let us discuss i t 
in its relationship of its parts  one to the other.

Tha t is how I want mine to be evaluated.
Air. Swidler. Yes, sir.
Air. Aloss. The first paragraph—do you take any umbrage to it?
Air. Swidler. No, sir.
Mr. Aloss. And the second.
Air. Swidler. Yes, sir ; serious umbrage.
Air. Aloss. All right .
There are  a number of reasons for my decision, bu t I am sure I should be considered less th an gracio us if  I were to li st them all.
Air. Swidler. Yes, sir.
Air. Aloss. Tha t is one you find repugnant  ?
Air. Swidler. Yes, sir.
Air.Aloss. Why?
Air. Swidler. 1 am sorry ?
Air. Aloss. I say do you find tha t repugnant to you?
Air. Swidler. Yes, sir; very.
Air. Aloss. Why ?
Air. Swidler. Because it implies to me, in a very left-handed way, 

tha t his experiences were such th at if he revealed them he would be ungracious, that his experiences-----
Air. Aloss. This was a case where he accepted appointment-----
Air. Swidler. Why would a man say a strange thing like th at in a 

letter to the President, that he would be ungracious-----
Air. Aloss. Because he might have felt tha t in his coming here, the 

discommoding of his family was too great  a sacrifice and it might be 
ungracious to mention that to the President, knowing he had accepted 
an appointment knowing full well there would be a disturbance.

Air. Swidler. He was staying out his term, sir. It  would be not ungracious to leave a fter  staying out his term.
Air. Aloss. Tha t is not what i t says here, is it?
Air. Swidler. I am just saying what it  meant to me and meant to  a good many people.
Air. Aloss, I want to say, I am not try ing to pick a fight here. I  view 

myself more fought  against than fighting. If  I  had seen any honor­
able way to avoid this confrontation, I would have done so, because
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it  is a gr ea t dis tra cti on , it has he ld up  the  work of the  agen cy in an  
imm easurable  degree. An d when I was asked at  a pre ss conference  
fol low ing  the in iti al  publi ca tio n of  the  le tte r, when the  whole press 
came to me and said , “Are you  go ing  to answer  thes e charg es' ” I  
held a press conference to try  to all ay  some of these  cha rges. I  was 
asked the  question, “D o you th in k there  ough t to be a con gres sion al 
inve sti ga tio n? ” and I said “I  do n’t see enough  to inv est iga te. ”

And  I did  not encourage  th is  inv est iga tion.
Mr. Moss. Let ’s go to No. 3.
Mr. Swidler. Yes, sir.
Mr. Moss. Do you find th at  th at  par ag ra ph  makes a sta tem ent  which 

is bad a dvice or false?  You can r ead in t hat  a discussion of sta nd ards  
fo r an idea l regu lat or . W ou ld you find it som eth ing  wi th which you  
wou ld disa gree?

Air. Swidler. Well, it is n othing  t hat  I  would  t hi nk  t hat  Pres iden t 
Kennedy wou ld need to  know, sir.

Mr.  Moss. Ar e you the one who determ ines w ha t t he Pr es iden t needs  
to know  or  does not need to know ?

Mr.  Swidler. No ; b ut  when I rea d the  let ter , I  tr y  to un de rst an d 
the int en tio n as well as the words. In  read ing th is le tte r, it  is ap ­
pa re nt  to me th at  Air. Morgan could no t have th ou gh t these ideal s 
would come as a rev ela tion to the  Pres iden t, and  he had some othe r 
purpose. Th e Pres iden t is  a v ery  well inform ed m an on the  p rob lem s 
of  reg ula tio n, a stu dent of Gover nm ent  who sees these problems in 
gr ea t depth .

Air. AIoss. Air. Sw idler,  you and I  are  not in any fund am en tal dis ­
agreem ent  over the me rits of  the  Pres iden t.

Air. Swidler. I  know, sir.
Air. AIoss. Tha t is no t wh at I  asked you. I  asked you if  you find 

an ything  in th at  sta tem ent wi th whi ch you wou ld disa gree.
Mr. Swidler. I find in th at  sta tem ent, coupled  wi th the  second 

pa ra gr ap h,  and I  do no t wa nt  to—y ou say  le t’s n ot tak e these par a­
grap hs  ou t of co ntex t. That  is wh at I am tryi ng  not to do.

Air. AIoss. Al l righ t, le t’s go back to the  second one. li e  sta tes  a 
numb er of reasons f or  h is int en tio n not to seek reappo int me nt.  Some 
of them he conside red he would  be less th an  gra cio us if  he were to 
enu merate .

These might  be pu re ly  per son al.  Th is is pu rely  spe culativ e as to  
wh at was intended the re.  You  can place your  const ruc tion, I  can 
place mine.

Air. Swidler. Air. AIoss, if  th is  ha d been intend ed in a fri en dly 
way, Air. Alorgan wou ld have writ ten wh at he said here yeste rda y, 
th at  h e had a beau tiful ran ch  in Ore gon  to which he wished to  r etur n 
and  he lef t wi th good wishes and wi th  every effort  to  help pr io r to 
the time his  ter m exp ired .

Wh y d id  he wait un til  he was he re y est erd ay to s ugges t these n orm al,  
na tu ra l reason s fo r leaving?

Air. AIoss. Do you th ink you ha ve the  r ight  to pre scr ibe  the  f orm  o f 
commen t of your  fellow members  on the  Comm ission  when  the y hav e 
decided  to  re tire?

Air. Swidler. No. s ir : and if th is le tter  had  no t been in terp re ted as 
an at tack  on me and  on the  C omm ission, I wou ld no t have respon ded .
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But I th ink (hat (his letter in (hat second pa ragraph carried the signal, 
which was not misinterpreted, that it was an attack, and so it has been interpreted virtually  universally.

Mr. Moss. Well, let’s take the second sentence. You find the first one, where he would be less than gracious to enumerate all of his 
reasons, objectionable, he might feel tha t he would be imposing on the President.

Beside, several of them are  clearly visible to those who have  read  the  dis­sent ing opinions which I have been obliged to wri te dur ing my services here .” 
Wha t do you find demeaning about that?
Mr. Swidler. 1 think if you will read the dissenting opinions, you 

will see in the bitterness of some of the  challenges to his fellow Com­missioners, you will find tha t this is a strong tie-in, too.
Mr. Moss. We have that  in many courts, don’t we ?
Mr. Swidler. I don’t think you will find the kind of challenges of  integrity that these dissenting opinions are full of, Mr. Moss.
Mr. Moss. 1 don’t think there is a challenge to integrity. 1 think 

there is a vigorous sta tement of personal convictions. 1 have read 
the opinions, Mr. Swidler, yours and his. 1 might say there are some of his convictions that 1 might or might not disagree- with. I would 
say there are some of your convictions too, (hat I might agree or might  
not agree with. But for vigor and clarity , I think his dissents are excellent.

Mr. Swidler. If  Mr. Morgan thought he could take the curse off this attack by some pla titudes about the respect lie has for his fellow 
Commissioners, he is wrong. This was intended as an attack, it was 
interpreted as an attack, and it was allowed to develop into a full congressional investigation as an attack.

Mr. Moss. We are now talkin g about dissents. I)o you want the statement you just made to apply to the dissents ?
Mr. S widler. I think he was try ing to get maximum publicity and 

mileage and create the most problems for his fellow Commissioners in those dissents; yes, sir.
1 don’t disagree with the righ t of dissent.
Mr. Moss. Jjet me say you people on the Commission gave him the 

greatest mileage out of a dissent that he ever got, and you gave it to 
him by holding up the publication of the dissent. That  is where he got the most mileage out of a dissent.

Mr. Swidler. Would you like me to discuss that, explain it?
Mr. Moss. No; this is not the proper forum for that. If  I  wanted 

you to explain tha t I would call you before my subcommittee. Do 
you mean to say that because you write a vigorous dissent and release it, you are try ing to impugn the motives of your colleagues?

Mr. Swidler. No, sir.
Mr. Moss. I have written some vigorous ones in this Congress on 

reports filed by committees, and I have disagreed with men I have 
regarded as close personal friends and they have had the s tature not to regard it as a personal attack. And I have been similarly dealt 
with in dissents and I have not felt it was a personal attack.

I think you have to be of  sufficiently broad gage not to take the dissents as personal attacks.
Mr. Swidler. I don’t want-----
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Mr. Moss. I think tha t tha t is far more of a reflection on you, sir, 
than on him. If  you are going to deal with a dissent in that  fashion, 
and you are going to say, temper your judgment so that you do not 
offend tlie thin  skinned, you are going to take the  vigor and much of 
the value out of dissents. I can show you language in dissents from 
very distinguished Americans tha t goes far  beyond anything con­
tained in the dissents th at I have read coming from your  Commission.

Mr. Swidler. Mr. Moss, there is a line of propriety beyond 
which-----

Air. Moss. Where has Mr. Morgan breached propr iety in the 
dissents ?

Mr. Swidler. I would be glad to go over them.
Mr. Moss. I would, too.
Which one do you want to go over? Which one do you want to 

refer to?
Mr. Swidler. Let me get a full copy, sir.
Mr. Moss. Which ones are we referr ing to ?
Air. Swidler. Let’s take the Pacific Power and Lig ht decision.
Le me instead take as my quote No. 1, Air. AIoss, the Arizona Power 

Authority  dissent, in which Air. Alorgan first said, and I am quoting 
now from page 12:

I am constrained to remark, however-----
Air. AIoss. Where are you reading from?
Mr. Swidler. Page 12 of the Arizona Power Authority  dissent.
I am constra ined to remark, however, th at we should not allow the longstand­

ing but usually harmless institutional rivalr ies between this agency and the 
Department of the Inter ior to vitia te the integrity of our judgment where the 
public’s interest in an irreplaceable wate r resource is at stake. When limited 
to such picayune matters  as our staff’s approval to approve the rates  at which 
the Inter ior Department may sell power from the Federal dams it operates, 
and Inte rior ’s reluctance to submit such rates  to us except af ter long delay, the 
petty squabble between these two agencies over the bureaucratic question of 
jurisdict ion is merely exasperating. Rut where it serves to obscure, obstruct, 
and f rus tra te I he determination of tha t plan which will best insure the compre­
hensive development of the priceless waters of the Colorado, i t is time to call a 
halt.

This says, as I unders tand it, that it is pettifogging jurisdictional, 
institutional rivalries tha t are responsible for tha t decision. I say i t 
is a challenge of our good fai th, and it is not the truth.

Then, in the same dissenting opinion, Air. Alorgan went on to say:
A great  many people must live with and pay for the project we choose and 

for a very long time. If we license an inferior project, it is not very helpful to 
explain tha t we did it because someone, for reasons not necessarily—

This is page 11—
for reasons not necessarily having to do with the broad, general public interest, 
was in a great hurry to build it.

And I say that, too, goes not to our wisdom or prudence or judg­
ment, but to motive and is unfa ir.

I think  it is interesting  t ha t when th is dissent was published, Air. 
Alorgan was not content with the usual procedures of the Federa l 
Power Commission in releasing dissents, he had his own press release. 
And just for fear the newspapers would not understand that  he was 
attacking  his colleagues, he started his newspaper release with these
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words, “In  a sharply worded, 18-page dissent, Commissioner Howard 
Morgan pointed out” and sure enough, it got the headlines.

Mr. Moss. You object to his public-relations posture, there?
Air. Swidler. Wha t I  object to, sir, is the lack of appreciation tha t 

he is a part  of the Commission and tha t he can destroy, and that  by 
challenging the in tegr ity of his colleagues, he can leave us the rubble 
to clear up when he goes back to Oregon.

Air. Aross. I didn't get  that. Will you repeat that  ?
Air. Swidler. Yes. I say tha t if he destroys on his way out, he 

will leave us the rubble to clear up when he goes back to Oregon with 
this kind of challenge to good faith  which is destructive.

Air. Aloss. You think  the Commission is such a weak body tha t a 
strong dissent will destroy it?

Air. Swidler. I think  this kind of a challenge of good faith is de­
structive and the capture  of headlines by challenges to good faith  is 
very harmful to the respect for administrative  processes tha t the 
people should have and that they are entitled  to have, I  am convinced, 
in the work of the Federal Power Commission.

Mr. Aloss. Do you have a manual on form and format of dissents?
Air. Swidler. No, sir;  and I did not get into these dissents, Mr. 

Moss. I just said this le tter I could construe only as an attack. You 
brough t up the dissents.

Air. S pringer. Air. Aloss, I could not hear. I want to hear his las t 
words.

Air. S widler. I said I did not bring up the dissents; I had no in­
tention of discussing them; I am really not p repared to discuss them.

They came into this conversation because Air. Aloss was challeng­
ing what was perfectly apparent, tha t the lette r of resignation was 
an attack.

Air. Moss. So you have then from the time of these dissents found 
your relations strained ?

Air. Swidler. Yes, sir.
Air. Aloss. You are entitled to that . I think  it must be very uncom­

fortable, however, if  you have to work on a commission where every­
thing is in agreement and those who dissent must tread with great  
care for fear of offending.

Air. Swidler. No, sir.
Mr. Aloss. And I  think it  envisions the type of dissent which would 

be of little value. Again I would say, and you probably know far  
better than I, tha t this language is really mamby-pamby compared 
with some I have read. I say you know better than I, because you 
are an attorney and I  am not, bu t 1 have read some very vigorous dis­
sents tha t at times I  thought bordered on the intemperate, but they 
were interesting to read and they presented an exposition of views and 
of convictions.

Mr. Swidler. There is nothing tha t I enjoy more, Air. Aloss, tha n 
a vigorous discussion of a point of law or a  poin t of policy or a point 
of procedure. But I must say that  when the challenge is to motive, 
to integrity, to intellectual honesty, this makes c arrying forward a 
meaningful discussion verv difficult. Now, Air. Alorgan and I-----

Air. Aloss. Do you think any discussion of motive in a dissent is- 
improper?
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Mr. Swidler. I think it has to be recognized, Mr. Moss, tha t at tacks 
on motives make discussions of the merits very difficult; that this is a 
last resort.

Mr. Moss. Sometimes a motive becomes very important.
Mr. Swidler. This is a last resor t. When a man challenges motive, 

he is giving up appeals to reason.
Mr. Moss. Frequen tly you are dealing here with policy, aren’t you?
Mr. Swidler. Yes, sir.
Mr. Moss. Not a clear matt er of law, with considerable latitude. 

You do not th ink a person is enti tled to examine motive or discuss it?
Mr. Swidler. I will repeat, Mr. Moss, when attacks are made on 

integr ity, it becomes very hard to discuss matters  of policy on their  
merits.

Mr. Moss. Can’t you discuss motive without impugning the 
integ rity ?

Mr. Swidler. When the charge is improper  motive, I think it 
challenges integrity.

Mr. Moss. I didn ’t see anything of that . A person can challenge 
motive very vigorously, without impugning in tegrity.  I know people 
I regard very highly whose judgment 1 would question in some c ir­
cumstances.

I would only say, if you are this sensitive, T would not want you to 
come out into my distric t and run a political campaign because you 
would find your feelings hur t a good part of the time.

Mr. Swidler. I am jus t sensitive enough to want to defend myself 
when a congressional investigation is held on charges against me— 
no more.

Mr. Moss. I want you to defend yourself with vigor.
Par agraph  2, then, of course, is the key to your feeling that this 

is a personal attack?
Mr. Swidler. Yes, sir.
Mr. Moss. And you only find para graph 3 objectionable if it is 

read with 2. Stand ing on its own feet you would no t find it objec­
tionable?

Mr. Swidler. There is much in this tha t T would agree to—most 
of it, as a matter  of fact, is framed in neutral terms and if intended 
as merely expressing the generalities apply ing to public adminis­
tration ; yes, there is a g reat deal th at I would not quarre l wi th at all.

Mr. Moss. Then on its own you do not find it objectionable?
Mr. Swidler. Much of it, yes, sir.
Mr. Moss. Do you find any of it objectionable?
Mr. Swidler. 1 think  1 expressed some disagreement on the 

question of whether regulators should have long terms o r short ones.
Mr. Moss. Tha t is not in the letter. It  is in the statement of rec­

ommendation.
Mr. Swidler. Tha t is right.
But by and large, I do not disagree tha t men are the key to good 

adminis tration and tha t every effort should be made to attr act  and 
hold able, vigorous, intelligent , forthrig ht, courageous people.

This I agree with, and if tha t is all the lette r says, then—if tha t 
is all I thought the letter  did say—I would have no quarrel  with 
i t ; no sir, none whatever.
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Mr. Moss. Do you find an ythi ng  w ron g with the next pa ragr ap h?
Mr . Swidler. The one begin nin g “U nd er  our law s” ?
Mr. Moss. Y es.
Mr.  Swidler. No, sir.  I th ink by and  lar ge  th at  is all rig ht .
Mr . Moss. The ne xt one ?
Mr. Swidler. Well, sir , th e nex t one, I th ink you get into  some 

question there  th at  1 do not  know my read ing wou ld be the same 
ase yours. 1 would read it  as insinuating, s ir.

Mr . Moss. We ll, let ’s say th at  it insinua tes.  "Would t hat  ta ke  away 
the  tr ut h?  Le t's  say, Mr. Swidle r, that  it does insinua te. Le t's say 
it does.

Mr.  Swidler. Yes, sir .
Mr . Moss. "We will accept  your hypothes is th at  it does insi nua te. 

Does  th at  de tra ct from the  trut h in the  pa ragr ap h,  th at  if  these 
th ings  hap pen, thi s will result ?

Mr.  Swidler. No, si r;  the  only pa rt of thi s th at  I object  to is------
Mr. Moss. I am not alw ays  awa re th at  every commiss ioner who 

comes before  us is up to sta nd ard. I hav e met a few of them th at  
I  did  not underst and as havin g very  much value on commissions.

Mr.  Swidler. No ; if  not dire cted  again st anyo ne, 1 would no t 
find too much to quarr el with here,  and  I th ink  it is tru e th at  some­
tim es reg ula tion can be a cover  for a fa ilu re  of pro tec tion  of  the 
publi c inte rest when it is not effective.

I th ink  the re are situa tio ns  where the  public thi nk s t ha t thei r r ight s 
are being pro tec ted  and they are not being pro tec ted . Th is is some­
th in g I have  pointed out , too, Mr. Moss.

Mr. Moss. Then you do no t find that  the re is an un trut h in thi s?
Mr.  Swidler. No ; I  do no t find ther e is an  un trut h in there;  merely 

in its  appli cat ion  to  the  Fe deral  P ower Commission .
Mr.  Moss. Do you th ink it is a valid  observat ion  ?
Mr. Swidler. I th ink it pro bab ly does ap ply to some agencies ; yes, 

sir .
Mr. Moss. The nex t p arag raph  ?
Mr.  Swidler. The next one is a  long  p ar ag ra ph ; let  me see. Th ere  

is a lot in th at  one.
Mr.  Moss. Do you find an ything  in th at  th at  you disagree  with ?
Mr.  Swidler. Le t me read it a sentence a t a ti m e:
The big problem in the  regulatory field is not ex p art e communicat ion, influence peddl ing and corrupt ion—
T th ink I  can agree with that,  at lea st at  the  prese nt time .
Ne xt :
In my experience  as a r egulato ry official—
I  don’t know about h is experience. May be he is cor rec t in that.
Rut  aband onment of public interest can be caused by many things, of which tim idi ty and a desire for personal secur ity are  the  most insidious.
T th in k th at  is tru e in many cases, as a general  ma tte r. T do no t 

feel it is tru e as appli ed  to  the  Fe de ral  Po we r Commission  and I 
wou ld like an opp or tuni ty  to ans wer  it i f it  is a ch arge .

This Commission mus t make hundreds  and even thousand s of decisions each year .
There  he is ty ing it  in with the  Comm ission . Tha t is tru e enough. 

We handle  some ve ry im po rta nt  cases, some of  which involve h undre ds 
of  mil lion s of d ollars .
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Without the needed sense of public responsibili ty, a commissioner can find it 
very easy to cons ider whether hi s vote m ight a rouse an  indu stry  campaign aga ins t 
his reconf irmation by the Senate, and even eas ier to convince himself th at  no 
such tho ugh t ever crossed his mind. And if he can fool himself , whom can he 
not fool?

I think  it  is pre tty clear that tha t is directed to the Commission.
Air. Moss. Do you think there is-----
Mr. Swidler. When he says “easy to consider whether his vote 

might arouse an industry campaign against his reconfirmation by the 
Senate,” I think there he means tha t one or more of his colleagues 
can—have fallen prey to this danger.

Mr. Moss. Let’s take it as a general principle. Do you thin k it 
is true?

Mr. Swidler. It  is a tendency which one must keep in mind and 
try  to steel oneself agains t; yes, sir.

Mr. Moss. In other words, it could arise ?
Mr. Swidler. Oh, yes, sir. The question is did it ?
Air. Aloss. I don’t think tha t is the question before the committee.
Air. Swidler. OK.
Air. Aloss. I would imagine if tha t were the question before the 

committee, we would have been having a different kind of 
investigation.

Air. Swidler. I am very glad to hear you say tha t, genuinely, Air. 
Aloss, because I thought you had some question on it. If  you have 
none, I am indeed happy about it.

Air. Aloss. The question was raised by you, sir, not by me.
Air. Swidler. I thought it was raised in the letter, sir.
Air. Aloss. That is where we disagree. I th ink the letter is a general 

statement of advice, convictions, even some personal ones.
Air. Swidler. I agree with  the next paragraph , about finding men 

big enough for the  job.
Air. Aloss. And the next one ?
Air. Swidler ( rea ding ):
I would like to mention a lit tle  caveat abou t men who do not become neurotic 

with  worry  af te r having cast  a vote fo r the public interes t.
I think if a fellow manages to cast a vote for the public interest, 

we ought to applaud him, even if  he had some qualms in getting there.
Air. Moss. Let’s see. I was talking about the ones discussing 

agencies-----
Air. Swidler. I was talking about the material aft er the semicolon 

in the paragraph a t the top of page 3. I was expressing a reservation 
about it. I think  there are a lot of people who must summon up their 
courage to do what they think  is right, and I  think so long as they do, 
we ought to be content tha t this is an achievement.

Air. Aloss. li e mentioned men who liecome neurotic. Neurosis is a 
different thing  from mere worry about a decision.

Air. Swidler. If  you want to use it technically, yes, sir.
Air. Aloss. If  you use the word “neurotic,” I don’t know where 

you would find a dictionary to give the technical definition.
Air. Swidler. I think you have a point, sir.
Mr. Aloss. In  the next one, do you find anything?
Mr. Swidler. I think by definition, you cannot have all the agencies 

staffed with people of the quality  of the half dozen who have been 
the best commissioners in U.S. history. You have to settle for  people.
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Mr. Moss. He says  admitt ed ly  t here is no oversupply —there  n eve r 
was .

Mr. S widler. Th ere is an u nders upply .
Mr . Moss. “B ut  such  men make gr ea t”—not  good , bu t grea t— 

“commissioners.”
Mr. Swidler. I  th in k you m ust  make eve ry e ffo rt you can to  ge t th e 

best p eop le f or  the jobs.
Mr. Moss. Th is does no t deny t ha t, does it ?
Mr . Swidler. OK .
Mr . Moss. Now,  the  nex t one :
As you well know, there has  been a great deal of study of regulatory agencies 

lately  and with  good reason.
Mr.  Swidler. I  th in k I  would like  t o say  one mo re wo rd abo ut the 

pa ra gr ap h befo re, the one th at  ends with  “h ar d work ins tea d of 
‘stre am lin ing’ and  wa ll c ha rt  jugg lin g.”

I  fou nd  it  ha rd  no t to tak e th at  pa ra gr ap h som ewhat—I will  no t 
say  per son ally, bu t at  le ast  a s dire cted to the Commission, because we 
ha ve  i nstal led  a  new set of  w all ch ar ts which  we cal l o ur  ma nag ement  
in fo rm at ion system .

Mr. Moss. Ev ery agency  in Wash ing ton  has , haven’t they?
Mr . Swidler. I  do n’t th in k so, because eve ry once in a whi le they  

come a roun d to see ou rs.
Mr . Moss. Ev ery agen cy I  go to fo r a brie fing , I  find the y have a 

set  of  wa ll c harts .
Mr . Swidler. We di dn ’t un til  recent ly. We  go t one to tr y  to find  

ou t where we sta nd , to  show the  d isposi tion of various  types of  w ork  
as com par ed wi th  the ta rg et s and to show us where  we are  fa lli ng  
be hin d a nd  wha t ac coun ts f or  it.

I  cou ld no t help  fee ling th at  t hat  was a ra th er  b arb ed  r emark .
Mr. Moss. But  h is general  advice—you  wou ld no t disagree wi th it,  

would  you ?
Mr. Swidler. Yes; I ivould . I th in k it is very im po rta nt -----
Mr. Moss. Let ’s g et this. You are  s ay ing  t hat  wal l ch ar t jugg lin g 

is f ar m ore im po rtan t th an  ha rd  work ?
Do you w an t me to believe th at  that  is wh at you w an t to te ll me ?
Mr.  Swidler. No ; I  th ink some of  th e ha rd  w ork  sh ould be d irected 

towa rd  m aintaining  a sys tem of keep ing  tra ck  of  the  work and of keep ­
ing  tra ck  of  wh eth er you hav e met your  t ar ge ts  o r no t and  tryi ng  to 
find out wh at needs to  be done  in orde r to speed  u p the  work, th at  th is  
is whe re some of the har d work  should go, th at there isn ’t a  rea l confli ct 
between ha rd  w ork  and main ta in ing systems of sup erv isio n ove r y ou r 
work, th at  the  tw o are qu ite  co nsistent and some of yo ur  ef for t shou ld 
be dir ected tow ard co ntrol.

Mr.  Moss. I hav e seen agencies come in and pu t on a be au tiful  
demo nstra tion of th ei r pro ced ure , and  t hen one of them in pa rt ic ul ar  
I  invest iga ted  d ur ing the pa st  3 years, and  I  was shocked to find how 
inefficiently man age d it  was. But  of course, if  I  ha d just tak en  the 
first pre sen tat ion , which  was a master ful job  of  wal l ch ar t jug gli ng , 
I  could hav e been mis led.

Mr. S widler. I  agree wi th th at , sir . One  mu st go  beh ind  the ch arts.
Mr . Moss. St ill , as a gene ral  observatio n, do you th ink it is inv alid  ?
Mr. Swidler. I f  n ot  d ire cte d at  a nyb ody  in pa rt icul ar , no ; I  th in k 

th a t is  all r ight .
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Mr. Moss. It  is in context with this. It  says tha t—
1 should, however, like to make a general comment concern ing the regulatory  
agencies  which may be of small help to you, to my successors, and  to the public 
inte rest .

And obviously, you feel i t is of  small help. Nevertheless, it  is in 
context with tha t statement that  the advice is given ?

Mr. Swidler. Yes, sir.
Mr. Moss. Then the last three paragraphs  are fairly  general ?
Mr. Swidler. Yes; no quarrel with those.
Mr. Moss. But really, when you get down to it, you object to  the 

letter because you feel it constitutes a personal a ttack upon you?
Mr. Swidler. Yes, sir.
Mr. Moss. Yet would you not have grea t difficulty, Mr. Swidler, 

as imagining yourself as the type of man this lette r is describing tha t 
should not be in office-----

Mr. Swidler. Yes, sir.
Mr. Moss. It  really describes the type of person that should be and 

the type tha t should not be.
Reading the letter, did you honestly feel it described you ?
Mr. Swidler. I did not think  so, but the papers though t it did.
Mr. Moss. I read a lo t of things  about the Congress. We are one 

of the favorite whipp ing boys of the public, and I  do not get all heated 
up tha t somebody do something to satisfy my feeling of wounded 
pride. I read i t and if I don’t feel tha t it refers to my type of Mem­
ber, I do not bother with it too much, because if I did, I would be 
running around here in high dudgeon all the time.

But you, fellows do not begin to get the abuse that we do.
Mr. Swidler. Members of Congress acquire a greater  degree of non­

chalance about these things, perhaps, than agency members do. But 
I want to impress upon you, Mr. Moss, that I am here, not complain­
ing, but in response to the summons of the chairman of the subcom­
mittee, and I am here to defend myself because he has told me that 
I am under attack and I must defend myself here. That is all I am 
try ing  to do.

Now, who attacked me?
Mr. Moss. I don’t know.
Mr. Swidler. I can feel the bullets whi sting around my head. 

Somebody is either a iming at  me or he is mighty careless with his gun.
Mr. Moss. I haven’t seen any attacks on you. I saw one a few years 

ago, but I have not seen any recently.
Air. Swidler. Even if I  were summoned, if I didn’t feel I  was 

attacked-----
The Chairman. Let’s not let the record get far  beyond what the 

facts were. You were not  summoned here, were you, Mr. Swidler?
Mr. Swidler. I was invited, Mr. Chairman.
The Chairman. You were given an opportunity, weren’t you?
Mr. Swidler. Yes, sir. I appreciate  the opportunity , sir.
Mr. Moss. There are probably a great many things I could ask 

you about cases, but I  don’t think  it  is any of my business. You have 
stated your position in opinions, and I have the rig ht to agree with 
you, disagree with you, evaluate your performance, on the basis of 
those decisions.

Mr. Swidler. Thank  you.
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Mr. Moss. As I have observed before, some of them  T agre e wi th , 
some of them  I disagree wi th vigo rously. As I have said , if I were 
to wr ite  the  dissent on some, perha ps you might  l>e more offended, 
th an  you hav e been.

Mr . S widler. I do no t th ink so, sir.
Mr . Moss. On the  o the r side  of the coin, on some, if I were to wr ite  

the m,  they would he glowin g trib ute s, because I hav e str ong conv ic­
tio ns  in the  field in which you operate , and  a grea t deal  of inte res t. 
And  I  am concerned ove r the  matt er  of these polic ies th at  were pro­
posed y esterday.  I so ught them , and No. 1, which lays out a hypo the ­
sis of  a mean s whereby the. Commission could  he dom ina ted  by the  
W hi te  H ouse , do you concede th at  under any  con dit ion  that would he 
impossib le?

Mr. Swidlek. No, si r;  I certa inly do not.  I th in k tha t the  prob ­
lem of  pre servin g the  prop er  role of the admi nistr at ive agenc ies in 
re la tio n to the  legi slat ive and executive  are matt ers th at  need con­
st an t review and  in whi ch the re is a great  body of inform ed scholarly 
opinion, and where  ou r conceptions keep changin g wi th the  times.

Mr. Moss. He re is an  area where  reas onable men may diffe r.
Mr . Swidlek. Yes, sir.
Mr . Moss, They shou ld not at any time  he pers ona l in t he differin g.
Mr.  S widlek. Exa ct ly ; that,  is rig ht.
Mr.  Moss. I believe that  at least four  of the  mem bers  here  ttx lay 

about 3 yea rs ago jo ined in a rep ort  o f thi s subcommittee  w hich  recom­
mended  th at  the  Ch air man  no t be des ignated by the Pr es iden t; am I  
correc t, Mr. Ch air ma n ?

Th e C hair man . You a re so fa r as 1 am concerned.
Mr. Moss. Mr. Sp rin ge r and Mr. Younger— I th in k we had looked 

at  it.
We  were concerned ove r the  pre ser vation of  the  independence  of 

thes e reg ula tor y commissions .
Now,  in all can dor, I thou gh t th at  your  dismissal of these recom­

menda tion s reflected, as 1 ind ica ted  to you du ring  the  course of your 
discussion, a cons iderable  amoun t of  pre jud ice  tow ard  the  proposal 
ra th er  t han  going to the  merit of  the  suggestion s themselves.

W e are rea lly  fa r more inte res ted  here  in the  merit of suggestion s 
th an  we are  in th e pe rso naliti es o f any ind ividual.

Mr . S widlek. Th is is r ig ht ------
Mr . Moss. I t is a  fa r more con struct ive  co ntr ibuti on  you make when 

you  deal with the  meri t wi tho ut inv olv ing  in comment on the  pe r­
sonality  d ifferences or making  ev ident pe rso na lity diffe rences between 
yourself an d the proposer.

Bu t I th ink th at  occurre d on a numb er of insta nces .
Mr.  Swidler. I agre e with that.  I th ink as a serious  proposal, it 

should  be discussed very objectively and wi thou t pers ona lities.
Mr.  Moss. T would be interested, Mr. Ch air ma n, in receiving  from 

you , as you have time, objective comment, divo rci ng  personal itie s, 
object ive  comment on the points that  were  made here  yeste rda y as 
recommenda tion s from  Com miss ioner Mo rgan.

Some of them  a ppear ed  int ere sti ng  to  me. Some of  them T did not 
ag ree with.  But I would  like to have (he benefit  not only  of h is views, 
which I reg ard  as ha vin g value, bu t yours  as well.

Mr. Swidler. I sha ll review my tes tim ony and  supplement it if I  
fa ile d to sta te my pos ition adequately.
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Mr. Moss. I made a note here throughout this discussion of his, 
tha t you would repeatedly say, “Mr. Morgan knows tha t 1 have done 
this or tha t or proposed or suggested this,” which was an avoidance 
of the merits or dealing with the merits of these recommendations or 
suggestions he made.

Mr. Swidler. You understand, Mr. Moss, tha t I do think I was 
attacked  or I would not have responded in that  way. 1 have no 
desire to bring in personalities if it can be avoided.

My judgment is that these attacks were personal.
Mr. Moss. You know, tanners use salt  water to toughen the hide. 

Maybe you had better do that, because you are going to have other 
people who will perhaps express wrong opinions, and they will do it  
without perhaps  the slightest prejudice to you as an individual.

I think you have to learn to  roll with the punches and take it.
I think  th at is all the questions I have a t this time, Mr. Chairman.
The Chairman. Mr. Springer?
Mr. S pringer. Mr. Chairman, I was very much interes ted in what 

you had to say and 1 have counted, 1 believe, on four occasions, t hat  
you said that you believe that the lette r was an attack.

Mr. Swidler. Yes, sir.
Mr. Springer. On you and on the Commission.
Mr. Swilder. Yes, sir.
Mr. S pringer. Well, after  all tha t was said yesterday, I am happy  

to find one person who agrees with me tha t it was an attack.
Tha t is what, I said it was here yesterday. I am certainly not im­

pugning anybody’s motives who does not believe that.
The reason I did, and as I said to Mr. Morgan yesterday, in my 

distric t, there were headlines in every paper reflecting exactly what 
you have expressed.

T will quote one of them—
Member says  FPC  not regulat ing public inte rest .

Another one said:
Member atta cks Power Commission.
Now, I had some pret ty strong language yesterday, and I think 

there were some people who thought that  maybe I overstated it. Afte r 
listening to you, I  think it is about right. T would have had no objec­
tion i f he had taken those recommendations which he stated here yes­
terday and put those in the form of a statement and forwarded them 
to the White House as recommendations for  helping the Commission 
by improving it.

But I think  the press, T think  everyone who read this letter came 
to exactly the same conclusion, tha t this was an attack  upon the 
Commission.

I said yesterday that this was an attack  upon the Commission, 
unsupported by anv evidence and I said that was the worst form of 
McCarthyism, and t want to repeat it today.

Let me ask you just these questions:
How many other members are there on the Commission?
Mr. Swidler. There are a total of five, sir.
Mr. S pringer. Has there ever been a decision down there tha t has 

been rendered, so fa r as you know, in which any members of the  Com­
mission, including Mr. Morgan, has ever been overcome by unusual 
pressures and rendered a decision accordingly ?
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Mr. Swidler. No t th at  I  am awa re of, sir , no, sir.
Mr . Springer. Have  you ha d a chance  to ta lk  wi th the  othe r Com­

missioner s about th is le tte r?
Mr. S widler. In fo rm al ly , yes, sir.
Mr . S pringer. In fo rm al ly  ?
Is n’t th e bel ief  of those members, oth er than  Mr. Mo rga n, th at  thi s 

was  in the na ture  of an att ack upon the  Commiss ion?
Mr.  Swidler. I hesitate  to speak for the  o the r Com miss ioners, sir.
Th e C hairman. Will the  gen tlem an y ield  ?
Mr . S pringer. Yes, sir .
Th e Chair man . I am sorry  to lea rn th at  the gen tlema n was ill th is 

mo rning , bu t we got a repo rt  th at  he could no t be here , bu t I  made 
th e sta tem ent that  oth er Commissioners  who fe lt the y migh t have 
been att ack ed wou ld be given the  op po rtu ni ty , if  they  des ired , to 
come bef ore  the  committee.

Mr. S pringer. Ha s th ere  been any occasion in th e Co mmission  where 
you  fe lt th at  a ny mem ber of the  Comm ission yie lded on his  own con­
vic tion because of a desire to  con form  w ith the  o ther members, because  
of  tim idity , or f or  any desire o r f rom  any desi re fo r p ersonal securi ty?

Air. S widler. No, sir.
Air. Springer . Do you  know of any  Com missioner who has  eve r 

ren dered  a decision who modif ied his convict ion in th at  decision be­
cause  he m igh t arouse an  in du str y campaign ag ain st his  reconf irmatio n 
by th e Sena te ?

Air. S widler. No, sir;  I  do not.
As appli ed  to me, in pa rti cu la r, and  I  do no t wa nt  to get  per son al 

bey ond  what is a pp ropr ia te  here,  I  would th in k th at  w as pa rt icul ar ly  
misdirected.  As it  happens , I was not a politi ca l app oin tee , my 
con firm atio n hearings reve al th at  I  informe d my Senator s th at  I  
ha d been offered thi s pos t, and the y he ard it from me. They did  not 
sol icit  the  pos ition on my beh alf.  The Pr es id en t offered it  to me 
because he thou gh t th at  I  was the  man  he wa nte d, mis takenl y or  
othe rwise.

I  le ft  a good law practic e. I  hav e worked fo r the Fe de ral Gov­
ern me nt now fo r many years. A t the  end  of  th is term,  my Gover n­
ment will  p rov ide  me wi th a g enerous pension,  a nd  I  have a  law pr ac ­
tice  to go back  to. I  do no t need  to sta y in th is  posit ion  if  I  can not 
make a contr ibu tion to it.

Air. Stringer. Air. Ch air ma n, do you  know of  any mem ber of  
yo ur  Commission  down there who has become neuro tic  wi th wo rry  
af te r havin g cast  a vote  fo r the  public  int ere st?

Air. Swidler. AVe are  all at  our desks  eve ry day , sir.
Air. Springer. Would you  answer  th at  yes or  no?
Air. Swidler. No, s ir ; I  do not know  any body who  is neu rot ic.
Air. Springer. I  ju st  wan t th is rec ord  to  be clear, because Air. 

Ch airma n, these  hav e been the  na ture  of  the att ack, the very th ing s 
you  pointed out  as an att ack were the same th ings  I  poi nted out as 
an  att ack yes terd ay.

Surely the  news does in te rp re t wh at a man says in a le tter  a s long 
and involved as this .

I  did  not mean to cu t y ou off. Di d you have som eth ing  else?
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Mr. Swidler. No; I would particularly like to say for tlie three 
colleagues who cannot speak for themselves tha t they seem to  me to 
be very well balanced, with no neurotic tendencies whatever tha t I  
can discern.

Mr. Springer. Have you o r any other Commissioners down there 
been rendering any decisions where you have been ge tting puff-jobs 
or image-building instead of protection, or streamlin ing and wall 
char t juggl ing instead of hard work?

Mr. Swidler. No, sir.
Air. Springer. Mr. Chairman, as I read through your statement 

very hurriedly this afternoon, it seems to me that you have pointed 
to one, two, three, four, five, six, seven, eight, nine places which I have 
marked, in which you have pointed out progress tha t you thought  has 
been made in the Commission in the  form of streamlining  the agency 
and bringing it  up to date.

Mr. Swidler. Yes, sir.
Mr. Springer. You have made this statement—I am not going to 

say it is all true, but at least you have t ried to point out what innova­
tion you made. If  those are all true, I want to compliment you.

Mr. Swidler. I appreciate that , Air. Springer.
Mr. Springer. I just hope—I had one Commissioner up here last 

year and he had a hard  time because he had done something which 
was not part icula rly popular here on Capitol ITill. I think he was 
right and I  told him I thought  he was r ight  at the time. I just hope 
tha t you do not let you or  any member of the Commission be upset 
because of the fact that you have had a disgruntled member of the 
Commission who is now leaving and has seen fit to make a sta tement 
impugning, as I  get it, not just the Commission but the motives be­
hind personal members of the Commission.

Thank  you, Mr. Chairman.
The Chairman. Mr. Younger?
Mr. Y ounger. Thank you, Mr. Chairman.
Mr. Chairman. Did Commissioner Morgan consult you at all be­

fore he wrote that letter  to the President  ?
Mr. Swidler. No, sir.
Air. Younger. Did you know that  he intended to leave ?
Air. S widler. I knew that he had  pol itical interests in Oregon and 

that he had long considered whether to go back to Oregon or stay on 
the Commission.

He made a good many trip s to Oregon early in his term in an at­
tempt to decide whether to leave the Commission and campaign for 
the governorship.

And I knew this was something that he was turn ing over in his 
mind. But not beyond that, sir.

Mr. Younger. If  I  properly  inte rpre t the testimony yesterday and 
your statements today, your Commission meetings must have been 
most entertain ing.

Air. Swidler. No, sir;  I think that Air. Alorgan was-----
Air. Younger. I should think tha t either you or he would have 

known that  something was going to happen sooner or later.
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Mr. Swidler. Mr. Young er, I th ink Mr. Morgan was qu ite  r ight  in 
sayin g th at  we h ad  both att em pted  to sup press these  p roblem s so th at  
we cou ld work tog ether. We  are , af te r all, on the  same Comm ission , 
we mu st meet and  we must dispose of our cases and 1 th ink we h ave manag ed,  every thi ng  cons idered, to  do our  jobs.

Mr. Younger. If  I und ers tood you cor rec tly th is mo rning , I would 
in fe r th at  Mr.'M org an wan ted to use th e a utho ri ty  o f the  Commission 
in a puni tiv e way in connection with the appro va l of the  finances.

Mr. Swidler. Mr. Young er, I did  not use the  word “p un itive ” and  
I am not sure that  tha t would he accu rate . But  I th ink th at  the  dis ­
sen ts revea l that he did wan t to use the jur isd ict ion  ove r stock issues 
in orde r to develop many col late ral lines of inv est iga tion and  man y 
othe r col late ral prob lems. In  connection with the  Idah o Power 
Comp any securi ty issue case, fo r exam ple, th at  was to he the in st ru ­
ment to go into  the  q ues tion  of thei r progress on He lls  C any on,  t he ir 
re ta il pow er rat es as well as t he ir  wholesale power rates,  th ei r d eprec i­
atio n policy, the  fish problem on the  Colum bia River, and many oth er things.

Now, th is is a dif ferent  ap pro ach from  that  of the  rest of the-Com ­
miss ion, which feels th at  it should  make a calculated decis ion on the 
best way to use o ur  stal l' a nd  no t laun ch off into  inv est iga tions mere ly 
because a company files a sec uri ty issue appli ca tio n, and which  feels 
th at  the  use of  securi ty issue jur isd ict ion  fo r leverag e purposes is som eth ing  that  should no t be extende d unreasonab ly.

Mr. Younger. I know you used the  w ord “leve rage,” bu t I  h ad  used 
the  word “pun itive ,” because  I th ink usu ally  when  you wa nt to use 
the  leverage , and when you find a bu reau crat  th at  wants  to use a 
leve rage  of  t hat  k ind  to acco mpl ish some person al idea th at  he might have,  it is done  in a punit ive  way.

He  has th at  motive in the  backgroun d. An d th at  is one of the 
difficulties that  we are  havin g tod ay wi th regu la tory  agencies when 
the y use one righ t to tr y  to ge t at  som eth ing  else which has  been den ied  them.

An d I th ink tha t is one of  the weaknesses.
Mr. Swidler. I ju st  wan t to make it clear th at  I  do not say th at  

th is was  punit ive . I sim ply  say  th at  th is was beyond  the  prop er  
exercise of  our powers, and not an effective use—an  effective way  to use available manpo wer .

Mr. Younger. Did  you say at  any  time  du ring  the  con sidera tion 
of  the  Idaho case th at  you did  not want to go into  the  inv est iga tion 
of  the item s Mr. Morgan  had suggested because it wou ld he dama gin g to t he comp any  and to  the  ind us try ?

Mr. Swidler. Xo, sir —no, sir .
Mr. Y ounger. Did you hear  any  member of  the  Comm ission  make th at  remark  in p riv ate when you were consider ing  it ?
Mr. Swidler. No, sir.
The only  sta tem ent th at I have made, and  I th ink if any sta te ­

ments  were made , the y mu st lie mine , is that  if  we acte d beyo nd our juris dic tio n, we would  fo rfe it the  resp ect  o f the  indu str y upo n which 
ou r own effectiveness depended .
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Mr. Younger. Th is mo rnin g, you sta ted  that  every mo nth  you send 
a repor t to  the  Pre sid en t.

Mr. S widler. Yes, sir .
Mr. Younger. Do you send  a re po rt t o thi s com mittee ?
Mr. Swidler. No, sir.
Mr. Younger. Do you send a re po rt  to the Senate Comm erce 

Com mitt ee ?
Mr. S widler. No, sir.
Mr. Younger. Do you con sider th at  your  Commission is an arm  of 

the  Congress?
Mr. Swidler. Yes, sir.
Mr. Younger. Then why  do you send a repo rt  to  th e Pres iden t and  

no t send one to the  re spective c omm ittee s of  t he  Congress which have  
leg isla tive ju risdic tio n over you ?

Mr. Swidler. The P resid en t asked  me to,  sir.
Mr. Younger. We ll, do yo u n ot  thi nk  i t wou ld be ra th er  in cum ben t 

upo n you th at  i f you furni shed  any inf orma tio n to the  P resid en t, you 
mi gh t also fu rn ish  the  same inf orma tio n to the  bodies th at  have 
leg isla tive  jur isd ict ion over  you,  especially  if  you are  an arm  of the  
Congres s?

Mr. Swidler. I would assum e, sir,  th at th is  agen cy ha d its  own 
methods of  kee ping in touch wi th what we are  doin g, and, of course, 
throug h your  staff, we hav e fre quent inquiri es. I t would no t occur 
to me simply to send  you copies of  o ther  co rrespondenc e, bu t I would, 
of  course, be del igh ted  to fit int o wh ate ver system th is  committee 
estab lishes.

I f  th is com mit tee would like  rep or ts,  why , of  course I  would be 
gla d to file them.  I  assume you would wa nt  to  m ake  thi s gen era l and  
th at  all agen cies  would file such rep orts.  But  wh eth er it is ju st  the  
Federal  Powe r Commission or  all agencies, I wil l, of course, be de­
lighte d to make any  re ports  that  th is  comm ittee  wan ts.

I should  m ake clear th at  the Pr es iden t has n ot  asked fo r exh aus tive 
rep ort s. These are  very br ief , and de libera tely so, so th at  it  hi ts 
ju st  the  high  spo ts of accomplishme nts and prob lems.

Mr. Younger. I imagine  one of  the th ings  which he is concerned 
wi th is the same problem  th at  we are  all concerned wi th,  the  pr og ­
ress being made on the cases and  the  backlog —how it is being ha n­
dled . I t  wou ld seem to me th at if  you do ge t out a rep or t of th at  
kin d, and  file a  rep or t of th at  kind  wi th the  E xec utive,  it also should 
be filed wi th th is committee , fo r our  infor ma tion.

Mr. Swidler. Th is repo rt does not pu rp or t to be a systema tic  ac­
counting as to the  sta tus of ou r backlog s in the var iou s are as of  our 
work, but  only  th ree or  four  item s of  ou tst an ding  importance whi ch 
occurre d du ring  t he  m onth, ei ther  by  way of  ach ieve men t, by way of 
pla nn ing , or by way of  prob ^m  or setback.

Mr. Younger. Th ere  is an oth er  problem th at  I would like to get  
your  advice on. Most of  thes e public ut ili tie s do have  powe r of 
eminent domain , do the y not ?

Mr. Swidler. Yes, sir .

99-94  S O— 63------ 9
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Mr. Younger. In other words, they can come in and condemn for 
a right-of-way across my land, and upon just compensation, they can 
secure througn  the courts that right-of-way ?

Mr. Swidler. Yes, sir.
Mr. Younger. And I have no right to dictate to them and tell them 

what they do with  tha t right-of-way or how they handle the power 
or gas that they tran sfer  over that right-of-way ?

Mr. Swidler. Yes, sir.
Mr. Younger. Do you think that same right ought to exist on 

public property ?
Mr. Swidler. The Commission is now attempting to formulate a 

position with respect to the proposed regulation of the Departments 
of the Inte rior and Agriculture, to which I am sure you refer-----

Mr. Younger. That is right.
Mr. Swidler (continu ing). Which would condition the use of 

rights-of-way through the national parks and the national forest, 
national monuments, upon agreement to certain stipulations as to 
the right of the Federal Government to make use of the transmission 
lines which are constructed. I think we will have a position which 
we will express to the Inter ior Department with respect to their  
proposed regulation.

I do not know, Mr. Younger, speaking now personally-----
Mr. Younger. I would not ask you to make a statement on it p rior 

to your decision.
Mr. Swidler. Very good.
Mr. Younger. But it is a problem with which we are going to lie 

faced, especially out in the West, it seems to me, if any such policy 
on the part of the Government were confirmed, you might as well wipe 
out private power, and even Mr. Morgan, in his statement yesterday, 
does not want to completely eliminate private  power.

He wants to maintain the status of it as it is now, although I think 
he probably feels more kindly toward public power than he does 
toward private power.

But certainly out West, where you can hardly move without getting  
a right-of-way over public lands, if the public lands are going to 
deny the utility the right of going into court or ge tting a right-of-way 
without again injecting certain rights that it has in getting stipulations, 
that,  I think , seems to be going a little far.

Mr. Swidler. Yes, sir.
Mr. Younger. That is all I have, Mr. Chairman.
The C hairman. Mr. Rogers?
Mr. Rogers of Florida . Thank you, Mr. Chairman.
Mr. Chairman, I  was interested in going a little hit into the charges 

Mr. Morgan made—at least I have assumed they were charges from 
his testimony—that the individual Commissioners were rather cap­
tives, either of staff or of the Chairman working through the staff.

Perhaps you could enlighten us just a little bit on that.
How many employees does the Commission have?
Mr. Swidler. There are about 1,050 employees now, sir.
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Mr. Rogers of  Flor ida. How  man y are  emp loyed by the  Cha ir ­
man ?

Mr. S widler. Well. I th ink t hat -----
Mr. R ogers of F lorid a. I realize  you ma y not  know th e exa ct number .
Mr. Swidler. Our  personnel system is such th at  most  of the em­

ployees are  hir ed  by ou r pers onnel di rector  and top  staff person nel  
withou t most of the  Com miss ioners kno win g about it, or  my know­
ing, eith er. There  are a gro up  of  appo int me nts  at  the  high er  levels 
which I must make  person ally  and on which the  approv al of the 
oth er Com miss ione rs are requ ired .

All  appo intme nts  over  grad e 15 and all he ar ing examin ers  are  
appointed  only with the  appro va l of the whole  Comm ission .

Mr. Rogers of Flori da . So each Com missioner has a say-so  in the  
employment  of those people?

Mr. Swidler. Yes, sir.  I make the nom inat ions. Ord inar ily , on 
an im porta nt appointme nt,  we a rra ng e fa r a m eet ing  so th at  all mem- 
bers  of the  Comm ission  can meet the  candida te and  then vote on 
whether to app rov e his appo intme nt.  But  the  C ha irm an  as the chief 
admi nis tra tiv e officer has  the  responsi bil ity  fo r tryi ng  to find 
these  peop le and  br inging  them  to the at tent ion of the oth er members 
of the  Commission.

Mr. Rogers of Flo rid a. Wo uld  you say it  is done  pr et ty  much  in 
con sul tati on wi th the  oth er members whom you interv iew  tog eth er 
or-----

Mr. Swidler. I do the  ori gin al screening. On some of  these pos i­
tions, I have lit erall y interv iew ed twoscore or  more people. Th is 
is a very time-co nsuming job. It  is only af te r the  si ft in g process 
has  been completed,  normally, th at  I would br ing him to the at ten­
tion  of  the  oth er Comm issioners.

Mr. Rogers of Flori da . Now, in the  rehi rin g or  the fir ing  of such 
an employee, could  any Com missioner in iti ate a req ues t to the  res t 
of you or  to you that  th is pa rt icul ar  employee be dism issed?

Mr. S widler. Yes, s ir ; he could.
Mr. R ogers of Flor ida. Ha s thi s ever happ ened ?
Mr. S widler. Th is has never  happen ed.
Mr. Rogers of Flori da . Ha ve  you, as Ch air ma n, dism issed anyone 

since you have been in your  pos ition, th at  you recall offhand? I 
realize it mig ht slip y our mind.

Mr. Swidler. Not in the sense of— a lo t of  these th ings  are  sem i­
neg otia ted .

Mr. Rogers of Flori da . Wha t I was tryi ng  to  ge t a t, fa r not ca rr y­
ing  out your  pol icy,  have  you f ired anyo ne ?

Mr. Swidler. I thi nk  maybe some peop le have le ft  soon er than  
the y otherw ise  would . I have not been throug h a term ina tio n 
pro ces sin g; no, sir.

Mr. Rogers o f Flor ida. Was it because of your  poli cy or the  Com ­
mission’s policy th at  you let him go ?

Mr. Swidler. It  was af te r discussion  with the  Commission.
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Mr.  R ogers of Flor ida. So he was no t dismissed  necessarily, because 
he was not ca rry ing out yo ur  indiv idual views?

Mr. S widler. No, s ir ; th at  is rig ht.
Mr. Rogers of Flor ida. Does each Com miss ioner have  any  say-so on th e people t ha t help him ?
Mr.  Swidler. Each Commissioner has  the  exclusive app oin tive 

pow er f or  the p eople in his immediate office.
Mr. Rogers of Flori da . You do not do th at  a pp oint ing ?
Mr. Swidler. No, sir.
Mr. Rogers of  F lorid a.  And how many would that  include fo r each Commissioner?
Mr. Swidler. I th ink  it includes a legal ass istant and two secretaries .
Mr. Rogers of  Fl or ida. Fo r each Com missioner ?
Mr. Swidler. For  each Comm issioner;  yes, sir .
The Chair man . Wi ll the  gent leman y ield  a t th at  po int?
Mr. R ogers of F lorid a. Yes, sir.
The Chairma n. I s it not tru e that  eve ry member of the  staf f is 

ava ilab le to  every  Com miss ioner when he call s upo n him ?
Mr. Swidler. Yes, si r;  th at  is true.
Mr. Rogers of Flor ida. I believe you made  the sta tem ent alread y 

th at  you have not had  any influence at the W hit e House?
Mr.  Swidler. Yes, sir .
Mr. Rogers of F lo rid a.  In y our capaci ty as Chairm an ?
Mr. S widler. Yes, s ir.
Mr. Rogers of Flor ida. I notice you did  say  ea rlier  th at  if  you 

needed help at the  Whit e House , you would call  upon him.  When 
would you feel it necessary  to call upo n the Whit e House fo r help? W ha t did you re fe r to the re ?

Mr. Swidler. Well, I  have asked members  o f the staf f a t the  W hit e 
Hou se to help me find good people, and the y are  not  easy to get. I 
mu st say  th at  a ta lent  hu nt  is a very  difficult th ing .

Mr.  R ogers of F lo rid a.  Bu t not in  deci sions of cases?
Mr.  Swidler. No, s ir ; not  in decisions of cases.
Mr. Rogers of Flor ida. Mr. Chairma n, I believe that  is all I have, th an k you.
The Chairman. Mr. Brotzman, do you have any  questions about any d eserving people?
Mr. Brotzman. T o be on the  reco rd, I th ink the re are  a lot of 

des erv ing  Rep ublicans. Th is is on the record.
Now, Mr. Sw idler, tu rn in g your  att en tio n to the test imony about  

diss ents th is mornin g, som eth ing  came up abou t a dissent where you 
alle ged ly gave Mr. Mo rgan a lot of mileage, or  som eth ing  such as t ha t.

You gave  him an op po rtu ni ty  fo r a lot of  mileage. Wa s thi s re la ­
tiv e to publi shing  of a dissent , or  to wha t did  th at  allu de?  You 
offered to  answer  the  ques tion.  I th ink  it was in response to some 
sta tem ent  or  question by my colleague f rom  Cali fornia.

Mr. Swidler. I th ink Mr. Moss fina lly did  ask the  ques tions  tha t 
th at  re lated to. I th ink th at  is on the  rec ord  now.

Mr. Brotzman. Le t’s go into  it a lit tle  fu rthe r,  because  I do no t 
un de rst an d it.

Did  th is allu de to some disse nt th at  you did  not pub lish  of  Mr. 
Morg an’s?
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Mr. Swidler. Oh,  I know the  incid en t you mean.
No, sir. Do you want me to give you th is story,  sir,  now?
Mr. Brotzman. Yes; I do.
Mr. Swidler. Well, th is is the dis sen t in the  Pacific Po we r <& L ig ht  

case.
Mr. Brotzman. You say  the  Pa cific P ow er and -----
Mr. Swidler. The Paci fic Powe r & Lig ht  securi ty issue case th at  

I was ta lk ing about. I t  raised  the ques tion  of suppressio n th at  Mr. 
Moss m entioned. To my min d, th is is not a co rrect view o f the  mat te r 
and I would be gla d to  tell  you the ci rcum stances.

We decided t hi s case on M arch  28,1962.
Mr. Brotzman. Wo uld you iden tif y the docket num ber  so we are  

all ta lk ing abo ut t he  same th ing ?
Mr. Swidler. I have it here . I  am ta lk ing abo ut docket Nos. 

E-7 024  an d E-7025.
The Chairman. I s that incl ude d in the  record , if  the gen tlem an 

will  perm it?  Is  t ha t incl uded in the  record  th at  you subm itte d to us 
th is mo rning?

Mr. Swidler. No, sir ; it  was not included.
I will be glad  to , as I  m ent ion these papers , offer  them  fo r th e record.
The C hairman . I th ink the  en tir e m at te r that  you r efer red to  ought 

to be in the record  so that whoever  re ads it may  know wh at  the whole 
sto ry is.

Mr. Swidler. Very good.
(The  doc ume nt ref err ed  to  follows:)
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UNITED STATES OF AMERICA 
FEDERAL POWER COMISSION

Before Commissioners: Jo»eph C. Svi dl er , Chairman; Howard rloru an 
J-.. J . O'Ccnn^r,  J r . and Charles R. Ross. ’

Pac if ic  Power & Light Company ) Docket Nos. E-702U and E-7025

OPINION NO. 35b

OPINION ON AUTHORIZING 
ISSUANCE OF SECURITIES 

(Is su ed  Apr il 17, 19*2)
By the  Commission.

The ce ntr al  qu es tio n in  th i6  case is  whether,  under Secti on  20k of the  Fed era l Power Ac t, 1/  approva l of  the  se cu ri ty  is su es  proposed by Pac if ic  Power and Lig ht Company should have been wi thh eld  because one of  the  many f a c i l i t i e s  to  be fin anced ther eb y,  the  no rth ern half  of a tra nsmiss ion li n e  running a di stan ce  of app rox ima tely  110 rail es from Klamath F a ll s , Oregon, to  Round Mountain, C ali fo rn ia , is  to  be des igned and co ns tru cted  so th a t i t  can be opera ted  a t 500 kv when and i f  500 kv te rm inal  f a c i l i t i e s  are  pro vid ed,  alth oug h i t  is  to  be opera ted  in i t ia l ly  at  only  230 kv. There  is  no questio n th a t the  li n e  is  fu ll y  Ju s ti fi ed  as a 230 kv li n e . 2/  The narrow is su e ,t here fo re , is  whethe r, in  ex er ci si ng  our Ju ri sd ic ti on  over  se cu ri ty  is su es , we should make an inde pend ent as se ss ­ment of  the  wisdom of the decis ion of management to  in ve st  now the ad di tio na l amounts requ ire d to  co ns truc t th e f a c il it y  in  such a way as to  ena ble  i t  • to  be opera ted  at  a high er  vo ltage in  th e fu tu re .

l /  The pe rt in en t language of  th a t Se ct ion,  contain ed  in  Subse ction  (a ) th er eo f,  is  as fo llo ws:

No pu bl ic  u t i l i ty  sh a ll  issu e any se cu ri ty , or assume any 
ob liga tion  or l i a b i l i ty  as gu aran to r, in do rs er , su re ty , or 
oth erw ise  in  re sp ec t of any se cu ri ty  of anoth er pe rso n, un less  and u n ti l,  and the n only  to  the ex te nt  th a t,  upon ap pl icat io n 
by the  pu bl ic  u t i l i ty ,  the Commission by orde r au thor izes  such 
issu e or assum ption  of l ia b i l i ty .  The Commission sh a ll  make such orde r only i f  i t  find s th at such is su e or  assum ption  (a) i6  fo r some law ful ob je ct , wi thi n the co rporate purposes of  the  app li ­ca nt and com pati ble with  the pu bl ic  in te re s t,  which is  necessa ry or ap pr op ria te  fo r or co ns is te nt  wi th th e proper performance by 
the  ap pl ican t of se rv ice as a pu bl ic  u t i l i ty  and which w il l not  impair i t s  a b il it y  to  perfo rm th a t se rv ic e,  and (b)  is  rea son abl y 
necessa ry or  ap pr op ria te  fo r such pu rposes.  * * *

2/ "All  st a te  and fe de ra l au th ori ti es are agreed  th a t a 230 kv li ne  i6  Ju st if ie d  and would be us eful  in  th e prop osed  lo ca tio n"  (d is se nt in g op in ion) .
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On February 19, 1962, P acif ic  Power and Lig ht Company (Applica nt)  
fi le d  ap pl icat ions  fo r au thor iza tio n to  iss ue  $35,000,000 pr in ci pa l 
amount of  f i r s t  mortgage bonds and up to  696,695 shares of common sto ck , 
par value of  $3.25 per sha re. Applican t w il l use the proceeds of  
approxim ately  $19,900,000 4/ to  be obtained from the issu anc e of  the  
common sto ck , together  with  the proceeds of the  bonds, to  repay $42,000,000 
in  promissory  notes and w il l apply the  bala nce toward the  co st  of  i t s  
pre sen t constru cti on  program, which is  expected to  req uir e the expenditu re 
of  approximately  $44,000,000 fo r 1962 and $56,000,000 fo r 1963. Applicant  
is  a su cc es sful  en te rp ri se , with over  $189,000,000 of  ca p it al sto ck  and 
surplu s in  a to ta l cap it ali za ti on  of  $584,499,000, as of December 31, 196 1.

Ap pl ica nt ’ s 1962-1963 cons tru ction program is  composed of  a m u lt ip li cit y  
of  item s, inc lud ing  hy dr oe lect ric pro je ct s,  a new gen era tin g un it in  a 
steam plarnc, e le c tr ic  dis tr ib ution  f a c i l i t i e s ,  ad dit ion s to  steam hea tin g 
and water and telephone  u t i l i t y  systems, and ten  transm ission  li n e s . Of 
the  to ta l program fo r 1962-1963, amounting to  $100,000,000, $5,000,000 
w il l be used fo r the Klamath Falls-Round Mountain li n e . £/ A sub­
s ta n ti a ll y  smalle r amount, est imated at $1,500,000, is  at tr ib uta ble  to  
the ex tr a co st  inv olved in  bu ild in g the li n e  in  such a way th at  i t s  
ca pa ci ty  can subseque ntly  be enlar ged by conversion  to  500 kv.  The li n e 
in question w il l interc on nect with  the  system of  P aci fi c Gas & E le ct ri c  
Company, which w il l bu ild  the  southern po rtio n.  The rec ord  in di ca te s 
th at  the new in te rti e  w il l provide  fo r  the  exchange of energy between 
the two systems and w il l be av ai la ble  fo r use by the Bo nnevi lle Power 
Adm inistra tion  or other u t i l i t y  companies in the P acif ic  Northwest. A 
let ter-a greemen t between P acif ic  Power and Lig ht and P aci fi c Gas &
E le ctr ic , dated January 5, 1962, and f il e d  with  the Commission as a ra te  
schedule fo r each company, provides fo r the  bu ild ing of  a 50C kv in te rti e  
to  be oper ated at 230 kv u n ti l such time as both part ie s agree th at  500 
kv ope ration  is  econom ical ly Ju st if ie d , and fo r the sa le  and exchange of  
e le c tr ic  se rv ic es . 6/

3/ The ap pl icat ions  were supplemented on February  27, March 8, and March 13 , 
1962.

4/ This was the est ima te at  the  time of  our approval o f the in it ia l  order 
fo r the ad di tio na l shares of  common sto ck . By reason of  a de cl ine in 
the market pr ic e o f the App lic an t's  outstan ding common stoc k,  the addi­
ti on al shares of  common sto ck  produced net. proceeds of  about $18,000,000.

In usin g th is  term, we re fe r to  the northern  h a lf  o f the li n e , i . e . ,  the 
po rtion  which Applic ant  w il l bu ild .

6/ The f i l in g  was completed on February 23, 1962. By le tt e rs  of  March 30, 
1962, we allowed the  ra te  schedu les to  go in to  e ff e c t as of  the fo llo wi ng  
day. We note th at  the January 5 let ter -agreement is  attach ed as 
Ex hibit  F to  t.he diss en tin g opinion.
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Our staff made a careful examination of the applications and the 
attached exhibits and filed a detailed report with the Commission recommending that they be approved. 7/ There were no petitions to 
intervene in these proceedings, and no timely objections to the appli­
cations were received from any source. The security issues had the 
prior approval of the state utilities commissions of California, Oregon, Washington, Wyoming, Montana and Idaho. The matter was considered at length by thi6 Commission at its meeting of March 23, 1962. On the 
basis of the applications and the staff's recommendations, and in light 
of the policy of the Commission to encourage public utilities under its 
jurisdiction to anticipate future loads and to establish and strengthen 
inter-regional transmission interconnections, a majority of the members 
were satisfied that the statutory standards had been met and that 
the purposes for which the securities were being issued were com­
patible with the public interest. However, in order to give 
further consideration to Commissioner Morgan's differing view, 
it was decided to postpone final action until the next meeting. At the Commission meeting of March 28, 1962, the applications were once again 
the subject of extended discussion •. All members adhered to their earlier views and on March 28, 1962 we issued orders authorizing the proposed 
security issues.

It should be emphasized that the surveillance exercised by the Commission under Section 20U is far more limited in scope than that we 
would exercise if, for example, we were issuing certificates of public 
convenience and necessity for the construction of facilities. Congress ha s not given the Commission certificate Jurisdiction in this area.
Indeed, a provision which would have granted us such authority was deleted from H. R. 5^23, one of the bills which culminated in the Federal Power 
Act. In explaining this deletion, the relevant committee report pointed 
out that:

While it may ultimately be found desirable to adopt a pro­
vision of thl6 kind, the Committee is of the opinion that 
for the present there is no imminent danger of excessive 
extensions that would prove disadvantageous to consumers. 8/

The specific provisions of Section 20U make it a particularly unsuitable 
vehicle for comprehensive licensing-type regulation such as that exercised by this Commission under Section 7 of the Natural Gas Act. Under its pro­
visions, for example, had Applicant elected to finance the construction of 
its transmission facility out of surplus or from the proceeds of a 9hort- 
term loan, it could have built the line without so much as notifying the Conrniission. Again, subsection (f) of Section 204 specifically exempts

7/ We reject the suggestion in the dissenting opinion that the Commission 
was importuned to make undue haste in its disposition of the applications

6/ Senate Report No. 621, Senate Committee on Interstate Commerce,
74th Cong., 1st Sess. (1935), p. 20.
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th os e com pan ies "orga niz ed, and  opera ti ng  in  a S ta te  un de r th e  law s of  
which i t s  se c u r it y  is su e r ar e re gu la te d  by a S ta te  co mmiss ion."  By 
v ir tu e  of th i s  p ro v is io n , th i s  Commission would have had no J u r is d ic ti o n  
ov er  th e  p re sen t se c u r it y  is su es i f  A ppl ic an t had happene d to  be in c o r­
pora te d  no t in  Maine bu t in  one of th e  s ta te s  in  which i t  opera te  s  and  in  
which s e c u r it y  is su es of dome sti c u t i l i t i e s  ar e su b je c t to  sc ru ti n y  by 
th e  s ta te  com mis sion . Thus,  any s e c u r it ie s  is su ed  by th e  company bu il d in g  
th e  so ut he rn  h a lf  o f th e Klamath Fa lls -R ou nd  Mounta in li n e  would no t come 
be fo re  th i s  Commission. Fu rthe rm or e,  un de r S ec tion  318, a se c u r it y  is su e  
which i s  su b je c t to  th e re g u la ti o n  of th e  S e c u ri ti e s  and Exchange Com­
m ission  un de r th e Pub lic U t i l i ty  Ho lding  Act i s  withdr awn from  th e j u r i s ­
d ic ti o n  o f th i s  Commission. Under Sec tion  20 k(e)  ou r a u th o r it y  i s  fu r th e r  
r e s t r i c te d , fo r i t  does no t ex te nd  to  note s of  le s s  th an  a y e a r 's  m atu ri ty  
ag gr eg at in g le s s  th an  5$ of th e  com pan y's  outs ta nd in g  s e c u r it ie s . I f  
Congress  had in te nde d Sec tion  20l+ to  do se rv ic e  as  a gra n t o f c e r t i f i -  
ce .ting  a u th o r it y , i t  would hard ly  have co nf in ed  th e  ex erc is e  of th a t 
au th o ri ty  to  th e  re la ti v e ly  few com pan ies which ar e no t exempted from  th a t 
S ecti on .

The p la in  purpo se  of  Sec tion 20l+ i s  to  pre ven t th e  is su an ce  of s e c u r it ie s  
which mi gh t im pa ir  th e company's fi n a n c ia l in te g r i ty  or i t s  a b i l i t y  to  
pe rfo rm  i t s  publi c  u t i l i t y  r e s p o n s ib i li ti e s . The Se na te  Committee  re p o rt  
on th e b i l l  which in cl ud ed  th e  p re sen t Sec tion  20U s tr e s se d  th a t "c o n tr o l 
ov er  c a p it a li z a ti o n  of opera ti ng  u t i l i t i e s  i s  p la in ly  an e s s e n ti a l means of  
sa fe gu ar di ng  th e  publi c  aga in s t unsoun d f in a n c ia l p ra c ti c e s  which make 
im po ss ib le  th e pr ope r and mos t economic  pe rfo rm ance of  pub li c  u t i l i t y  
fu n c ti o n s ."  £ / The concern  w ith  " f in a n c ia l p ra c ti c e s"  i s  fu r th e r  in d ic a te d  
oy th e fa c t th a t th e  c r i t e r i a  fo r ap pr ov al  of se c u r it y  is su e s  in  Sec tion  
20U(a) axe co pi ed  alm os t ve rb at im  from  Sec tion  20a o f th e  In te r s ta te  
Commerce Act,  10 / a mea sure  which was en ac te d as  p a r t of th e  T ra nsp ort a ti on  
Act of  1920 in  an e f f o r t  to  put  an end to  ab uses  which had  th re a te ned  
many ra il ro a d s  w ith  ba nk ru pt cy . Fo r se vera l ye ar s p r io r  to  192 0, th e  
I n te r s ta te  Commerce Commission,  in  re sp on se  to  re so lu ti o n s  pa ss ed  by th e 
Se na te and  re quest s by th e House of R ep re se nt e. tive s,  had  co nd uc ted numerous 
in v e s ti g a ti o n s  in to  th e fi n a n c ia l deali ngs of  c e r ta in  c a r r ie r s .  The theme 
of i t s  d ia gnosi s o f th e  ra il ro a d  problem was th a t "a  most  p r o l i f i c  source  
of f in a n c ia l d is a s te r  ar.d co m pl ic at io n to  ra il ro a d s  in  th e  p a s t ha s been 
th e d e s ir e  and a b i l i t y  of  ra il ro a d  man age rs to  engage in  e n te rp r is e s  outs id e 
the .l eg it im at e oper at io n  of th e i r  ra il ro a d s , e sp e c ia ll y  by th e  a c q u is it io n  
of o th er ra il ro a d s  and th e i r  s e c u r i t ie s ."  11/  I t  was to  cu re  th i s  e v il  
th a t th e  Commission recommended th a t "e ve ry  in te r s t a te  ra il ro a d  shou ld

9/ See Se na te Re po rt N». 621, Se na te  C ecnit te e  on I n te r s t a te  Commerce, 
7**th Cong. , l e t  Ces s. (1 92 5) , p . 5^-

ly /  1+1 S ta t . 49U; 1+9 U.S .C.  3 20a.

11 / The New England In v e s ti g a ti o n  (Ho. 1+6+5), 27 I. C .C . +s60. Sl 6 (19-15 ).
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be p ro h ib it e d  from expending  money or in cu rr in g  l i a b i l i t y  o r ac quir in g  
p ro pert y  no t in  th e opera ti on  o f i t s  ra il ro a d  or in  th e  le g it im a te  
imp rov ement , ex te ns io n or developme nt of  th a t ra il ro a d "  and th a t no 
s e c u r it ie s  be is su ed  by an in te r s t a te  ra il ro a d  ex ce pt  fo r th oa a pu rpos es  
and  w ith ou t th e ap pr ov al  of th e  Fed er al  Government. 12 /

The le ad in g  h is to r ia n  of  th e In te rs ta te  Commerce Commission summed 
up the pu rpos es  of  S ec tion  20a as  fo ll o w  12a/;

While th is  ex te nsi on of  th e Com mission 's a u th o r it y  was des ig ned , 
in d ire c t ly , to  p ro te c t th e  in vest in g  public a g a in s t th e  d is s ip a ti o n  
o f ra il ro a d  re so urc es  th ro ug h fa u lt y  or d is honest  fi nanc in g , 
i t s  dominan t pu rpo se  was to  m ai nt ai n a sound s tr u c tu re  fo r 
th e  re h a b i li ta t io n  and su pp or t of  ra il ro a d  c r e d i t ,  and  fo r 
th e  conseq ue nt  dev elopment  of th e  tr a n sp o rt a ti o n  sy stem . I t  
aimed to  re nd er  im po ss ib le  th e  re cu rr en ce  of th e  vari ous
f in a n c ia l sc andals , w ith  t h e i r  d es tr u c ti o n  of  co nf id en ce  in  
ra il ro a d  in ve st m en t, which had become n o to ri o u s,  and to  
pre ven t th e  su bord in at io n  o f th e  c a r r ie r s ' st ak e as  t r a n s ­
p o rt a ti o n  ag en ci es  to  th e fi n a n c ia l advanta ge  of a li e n  
in te r e s t s .

12 / Ib id .

I2 a/  1 Sharfman, In te r s ta te  Commerce Comm? ss? on
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I t  i s  ap pa re nt  th a t , in  mod el lin g Sec tion  204 upon Sec tion  2Ca of tr.e 
In te r s ta te  Commerce Ac t, Congres s must have had  s im il a r o b je c ti v e s . 13/

In  te s ti n g  a se c u ri ty  is su e  by th e  s ta tu to ry  st an dar d , th e Commission 
must s a t is f y  i t s e l f ,  of  cours e,  th a t th e  o b je c t i s  la w fu l and w ith in  th e 
co rp ora te  pu rp ose s.  Beyond chat , we must  in qu ir e  wh eth er th e  co ntem plated  
in ve stm en t would Im pa ir th e com pan y's  a b i l i t y  to  pe rfo rm  i t s  normal fu ncti ons 
as  a p u b li c  u t i l i t y .  The Commission might  look  to  wh eth er th e in ve stm en t 
i s  so im pr ov id en t, fr iv o lo u s , o r sp e c u la ti v e , th a t i t  th re a te n s  to  squa nd er  
th e co rp ora te  su bs tanc e with ou t re as on ab le  hope of re tu rn . By no s tr e tc h  
of  re as on in g can  th e const ru c ti on  of th e Klamath Fa lls -R ou nd  Mountain 
li n e  be f i t t e d  in to  one of  th ese  c a te g o ri e s .

The d is se n ti n g  view  th a t th e Commission shou ld  have  w ith he ld  i t s  
ap pr ov al  ap pe ar s to  r e s t upon two grounds: (a ) th a t th e li n e  is  p o l i t i c a l ly  
c o n tr o v e rs ia l,  p a r t ic u la r ly  in  th a t  i t  co uld be used  to  ta ke Bon ne vi lle  
power  away from th e No rthwest i f  pub li c  a u th o r it ie s  were to  auth ori ze  the 
sa le ; and (b ) th a t th e  const ru c ti on  of  a li n e  a t a voltag e of  500 kv 
re p re sen ts  a "gam ble"  th a t Congres s w il l even tu a lly  de cide  to  make th e

13/ The two s ta te  decis io ns c it e d  in  th e d is se n t ar e in ap p o sit e . In  the
M as sa ch us et ts  case , 62 FUR NS 238 ; 64 N.E. 2d 640 , the S ta te  Commission 
hel d  th a t th e is su an ce  of  p re fe rr e d  st ock  in  exchang e fo r common st ock  was 
fo r  th e so le  pu rpos e of fu r th e ri n g  th e f in a n c ia l in te re s ts  of pe rs on s in  
98$ c o n tr o l of th e company and th a t , in  i t s  Judgment,  th i s  was no t a "r ea so n­
ab ly  ne ce ss ar y"  pu rpos e in  th e fu rt hera nce  o f th e com pany's pub li c  u t i l i t y  
b usi ness . In  th e V ir g in ia  ca se , th e S ta te  Commission he ld , a t 86 PUR NS 
136 , th a t , un de r th e  d if fe re n t lang ua ge , co ve rage , and le g is la ti v e  h is to ry  
of  i t s  Act , a Commission ord er au th o ri z in g  th e is su an ce  of  s e c u r it ie s  is  
equ iv ale n t to  a c e r t i f ic a te  of  p ub li c  co nv en ienc e.  The S ta te  Commission 
th en  ap pli ed  a d if f e re n t t e s t  th an  th a t s e t fo r th  fo r  an ord er un de r Sec tion  
204(a ),  which is  not  eq u iv ale n t to  a c e r t i f ic a te  of  pub li c  conven ien ce  and 
n e c e ss it y , as po in te d  ou t above and as th e d is se n ti n g  op in io n co nc ed es .

The d is se n t a ls o  c it e s  P a c if ic  Power  and Light  Co. v . Federa l Power 
Commission, 111 F. 2d 1014 (9th C ir .,  1940) as  su pp or t fo r  a broa d re ad in g 

th e s ta tu to ry  ph ra se  "com pa tib le w ith  th e pub li c  in t e r e s t . "  The ho ld in g 
in  th a t case , how ever, was th a t th e  ph ra se  "co n s is te n t w ith  th e publi c  
in te r e s t ,"  which ap pe ar s in  Sec tion  203 and which th e court  eq ua te s with  
th e co nc ep t of  co m p a ti b il it y , "does not  con note a pub li c  b e n e f it  to  be 
de ri ve d or su gg es t th e id ea  of a prom oti on  of th e  pub li c  in t e r e s t . "  The 
co urt  no te s th a t " i t  i s  beyond ou r imm edia te pu rpose to  in qu ir e  in to  th e 
p re c is e  nat ure  of  th e in te re s ts  to  be sa fe gu ar de d by th e Commission in  pass ­
in g upon th ese  a p p li c a ti o n s ;"  y e t th a t i s  p re c is e ly  th e ques tion  a t is su e 
h e re .
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Bon ne vi lle  su rp lu s av a il ab le  fo r tr an sm is si on by a p r iv a te ly  owned in te r t ie  
of  which th i s  li n e  w il l be a segment. We no t on ly  can  but must put as id e 
th e consi dera ti on  th a t th e re  may be co nt ro ve rs y co nc er ni ng  the d is p o s it io n  
of B onnevil le ’s su rp lu s.  Whether a pu b li c ly  owned in te rc onnecti on  sho uld  
be const ru cte d , wh eth er such in te rc onnecti on  would meet  th e grow ing demand 
fo r  power in  th e re gi on  and th us remove any economic ju s t i f ic a t io n  fo r 
A p p li can t' s pro posed ex pa ns ion of  th e in t e r t i e ,  and wh eth er  Bo nn ev ill e 
power sheu ld  be made av a il ab le  to  App lic an t fo r tr ansm is si en  tc  C a li fo rn ia , 
ar e no t fo r  us  to  dec id e. I t  i s  no t fo r th i s  Commission te  ex erc is e  the 
ro le  of  Con gress as  a rb i te r  of  th es e com pet ing  cl ai m s.  That re s p o n s ib il it y  
Congress has ye t to  de le ga te .

The remain ing ques ti on , th en , is  whe ther , from an economic st andpo in t,  
th e ex tr a  inve stm en t re qu ir ed  to  make th e f a c i l i t i e s  ca pa ble of  carr y in g  
a vo ltag e in  ex ce ss  #f i n i t i a l  re qu irem en ts—an inve stm en t in c o n tr o v e rt ib ly  
w ith in  th e la w fu l co rp ora te  pu rpos es  of the A ppl ic an t—re p re se n ts  a 
to t a l l y  im prov iden t bus in es s decis io n . Any a n ti c ip a ti o n  of fu tu re  grow th 
is  a gamble, and fa i lu re  to  an ti c ip a te  such grow th may be a worse gamble.
The e le c t r ic  in d u str y , above a l l ,  i s  one in  which making p ro v is io n  fo r 
fu tu re  expa ns ion is  cus tom ary  and pru de nt.  We have no reas on  to  th in k  th e 
'gamb le"  in  th i s  ca se , th a t i s ,  th e bal an cin g of  th e carr y in g  ch arge s on 
th e a d d it io n a l inve stmen t again st  th e ad d it io n a l co st s or lo ss es which  
w il l be in cu rr ed  in  th e fu tu re  i f  the ca pacit y  of th e f a c i l i ty  cannot be 
expanded  when and i f  needed , i s  un us ua l or a ty p ic a l.  Even i f  th e fu tu re  
use fu ln ess  of  th e added inve stm en t is  continge nt upon moving Bon ne vi lle  
pow er, we cannot say  th a t th i s  i s  no t a co nt inge nc y App lic an t i s  e n ti tl e d , 
and pe rhap s co mpe lle d, to  consi der . To con clu de  ot he rw ise is  to  ar ro gate  
to  ours el ves  th e r ig h t to  de ter mine how and by whom Bon ne vi lle  power 
shou ld  be tr an sm it te d .

The movement of Bon ne vi lle  power, moreover , i s  no t th e so le  ju s t i f i c a ­
ti o n  fo r making  p ro v is io n  now f» r a la t e r  ex pa ns ion of capacit y . The 
enormous and cont in uin g grow th of  th e power in dustr y  makes i t  of doubtf u l 
wisdom to  at tempt  to  r e s tr a in  e le c tr ic  u t i l i t i e s  from ta k in g  measure s 
to  a n ti c ip a te  fu tu re  nee d fo r  g re a te r capacit y . Th is Commission es tim at ed  
on ly  l a s t  Janu ary th a t th e demand fo r e le c tr ic  en ergy  in  1980 w il l be 3-75 
tim es  th e requ irem en ts  in  196#, re f le c ti n g  a con ti nuati on  of  th e in d u s tr y 's  
re cen t tr end  of  do ub lin g alm os t ev ery te n  years . The supp ly  of  en ergy  needed to  
ma° t th e  remand in  th e  P a c if ic  N»r thwe3t e.«a P a c i f ic  Southwest areRF vi3_L c«ne  
from a v a ri e ty  of  so ur ce s.  In  view  of  th e in du st ry -w id e tend en cy  tow ard  
th e use  of hi gh er  vo lt ag es,  th e re  i s  no oc ca sion  fo r su rp ri se  th a t the 
company ha s pr ep ar ed  i t s  l in e , ha ving  a l i f e  expecta ncy of upwards of
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50 years, for the growing demands of the future. We repeat, however, that 
even were we to assume with the dissent that the project would be under­
utilized if Bonneville power were not obtainable, that fact alone would 
not Justify the Commission in withholding its approval of this security 
issue. 60 long as there is a significant possibility that Congress will 
ultimately decide to make some Bonneville power available for trans­
mission over the Applicant's line —  and such possibility manifestly 
exists —  this Commission is in no position to deny that the decision to 
prepare the line for that eventuality was an exercise of business Judgment 
for which we should not attempt to substitute our own.

The dissenting opinion urges that the Commission should have scheduled 
a hearing. We declined to do so because we did not see how a hearing would 
illuminate any material issue. The political questions now confronting 
Congress would not properly be before us. The nature of the Klamath Falls- 
Round Mountain line was known, as were the contingencies affecting its 
future use. No amount of testimony would enable us to predict that future 
use with accuracy or warrant us in exercising Jurisdiction over security 
issues in such a way as to "second-guess" what is essentially a managerial 
decision.

It should also be observed that procedures for considering security 
issues must be expeditious if, in view of changing marketing conditions, 
utilities are to be able to raise the money needed to carry out their 
responsibilities. In the present case, no objections were raised to the 
purposed issue. No person, public or private, sought timely intervention.!^/ 
It would be a serious abuse of power for this Commission to require a hear­
ing and thus delay a $55*000,000 security issue, merely because a small 
fraction of the proceeds are to be devoted to the construction of facilities 
which, at extra cost, are susceptible of Improvement to enlarge their 
capacity for a future use which may not materialize. It would be an even 
more serious abuse of power were we to hold up this security issue merely 
because questions relative to the disposition of Bonneville's power are 
politically controversial.

l V  The dissent observes that on March 27, 1962, the Commission received 
a telegram from the Chairman of the State of Washington Utilities 
and Transportation Commission requesting that we qualify any approval 
granted so a6 to prevent the transmission of federally generated 
power until Congress has acted. The thrust of the telegram goes 
to political and policy considerations with respect to the use of 
the line which this Commission cannot consider In a security case.
No question wa6 raised as to the economics of the facility or the 
soundness of the Applicant's financing program. The telegram, 
moreover, was superseded and withdrawn by a later letter.
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Although we believe that the above considerations are dispositive of 
this case, we wish to point out that the construction of a high capacity 
interconnection between the two regions is in harmony with the results of 
studies of electrical interconnections made by our 6taff, the Bonneville 
Power Administration and the Department of the Interior. Such studies 
were made by our staff in 1950 1$/ and 1953 16/ and show that an
interconnection between the electric utility systems in California and 
the Pacific Northwest would be economically feasible and desirable. In 
i960 the Bonneville Power Administration submitted to the Senate Committee 
on Interior and Insular Affairs a study 17/ of possible interconnections 
between the Pacific Northwest and California. The Bonneville study noted 
that a proposed intertie between Applicant's predecessor and Pacific Gas 
and Electric similar to the one here involved would be less costly than an 
interconnection, then considered, between the federal systems. In commenting 
on this report in a letter of April 6, i960, to the Senate Committee, the 
Chairman of this Commission stated that the findings of the Bonneville Power 
Administration indicate that a high voltage interconnection between the 
Pacific Northwest and California would be desirable and economically feasible 
regardless of whether the regional facilities were constructed and financed 
by the Federal Government or private interests. As recently as December 15, 
1961, a special task force of the Department of the Interior submitted a 
report 18/ recommending that immediate steps be taken to interconnect the 
electric generating plants of the Pacific Northwest and Pacific Southwest by 
lines having a yoltage of either 750 kv d-c or 500 kv a-c. Later, in a press 
release of January 17, 1962 (Appendix C to the dissenting opinion) the Bonne­
ville Power Administrator stated that the plans of Applicant and Pacific Gas 
& Electric "for a 110-mile 500-kv California intertie are consistent with 
engineering recommendations of our ^on ne vil le/  Task Force report on a 
Pacific Northwest-Pacific Southwest intertie.

15/ Study of an Interconnection between the Electric Systems in the
Pacific Northwest and California, Federal Power Commission, February, 
1950, pp. 26-27.

1° Report on Feasibility of California —  Oregon 230 kv Interconnection, 
Federal Power Commission, March, 1953, pp. 66-67, 69-72.

/ Study of High Voltage Electrical Interconnection between the Pacific 
Northwest and California, Bonneville Power Administration, February, 
I960, p. 62.

18/  Pacific Northwest-Pacific Southwest Extra-High Voltage Common Carrier 
Interconnection, Special Task Force of U.S. Department of Interior 
5-6 (December 15, 1961).



ADMINISTRATIVE PROCESS 139

The d is sen ti n g  op in io n ra is e s  a ques tion  as  to  th e ade quacy o f 
our  no ti ce  and  th e le ng th  o f th e no ti ce  peri od . The n o ti c e  pr oc ed ur e 
in  th ese  ca se s was in  now ise in c o n s is te n t w ith th e Comm iss ion 's re g u la r 
p ra c ti c e  in  th es e m att e rs . In  ea ch  of th e  p re sen t pro ce ed in gs,  a  
n o ti ce  was pr ep ar ed , desc ri b in g  th e s e c u r it ie s , s e t ti n g  fo r th  th e 
amounts in vo lv ed , and s ta ti n g  th a t th e  pr oc ee ds  o f th e pr op os ed  is su es 
would be app li ed  to  th e payment o f ou ts ta nd in g  note s and th e prom oti on  
of th e  A pp li can t' s const ru c ti on  pro gra m.  These no ti ces were  in  th e 
form  which  ha s been custo ma ry in  th i s  agenc y fo r  tw en ty -s ev en  years .
They di d no t,  to  be su re , desc ri be  th e ite ms in  th e pro gra m as  s e t 
fo r th  in  th e voluminous a p p li c a ti o n s . The no ti ces re c it e d , how ever, th a t 
any per se n  d e s ir in g  to  be he ar d o r make p ro te s t sh ou ld  do so on c r  be fo re  
March 21, 1962 , and  th a t th e ap p li c a ti o n s  were on f i l e  and a v a il a b le  fo r  
pub li c  in spec ti on . The no ti ces were  da te d and se n t on March 1, 1962, 
alo ng  w ith co pi es  of  th e a p p li c a ti o n s , to  th e S ta te  Commissions o f Oregon, 
Wyoming, Washington,  C a li fo rn ia , Montana and Idah o.  The no ti ces were 
a ls o  se n t to  th e Governors and  Sen at or s of ea ch  o f th ose  s ta te s  and  were  
publi sh ed  in  th e Fed er al  R eg is te r on March 8, 1962, 27 FR 2259- The 
co ve ring  l e t t e r s  to  th e  S ta te  Commissions in v it e d  th e a tt e n ti o n  o f the 
Commissions  to  ou r Fl an  of Coo pe ra tiv e Pr oc ed ur e,  aske d whe ther  th e  
Commissions d esi re d  to  engage  in  su ch  pr oc ed ur e,  an d, i f  n o t,  whe ther  
th ey  had any  comments o r su ggest io ns.  The l e t t e r s  to  th e  Go verno rs a ls o  
aske d fo r  comments o r su ggest io ns.

A n o ti ce  in  th e Fed er al  R eg is te r co uld n e t,  as  a p r a c t ic a l  m att er,  
repr od uc e th e  f u l l  a p p li c a ti o n s  and e x h ib it s  th e re to . As ob se rv ed  abo ve,  
th e no ti ce  ad vi se d th a t a l l  o f th e documents were  a v a il a b le  fo r  pub li c  
in sp ec ti o n . In  ou r vie w,  th e re fo re , th e  no ti ce  was ad eq ua te .

Nor was th e no ti ce  p eri od  un re as on ab ly  sh o rt . A ll  pe rs on s vex'e 
on no ti ce  as  of  March 8, 1962. C e rt a in ly , th i r te e n  da ys , i . e . , u n t i l  
March 21, 1962, was an ad eq ua te  peri od  w ith in  which to  f i l e  a p ro te s t 
o r to  decla re  a d es ir e  to  be he ar d.

Since th e se c u ri ty -i 3 su e  J u r is d ic ti o n  of th i s  Commission doe s no t 
embrace a c e r t i f ic a t in g  a u th o r it y , i t  fo llow s th a t th e appx'oval  of th e 
is su an ce  of th e s e c u r it ie s  i s  no t tant am ou nt  to  an ap pr ov al  o f the 
Klam ath Fa lls -R ou nd  Mou ntain l in e , o r any o th e r f a c i l i t y .  Cur  ac ti o n  
in  th i s  ca se  im pl ie s no opi nio n o r co nc lu si on on th e quest io ns whe ther , 
how o r by whom Bon ne vi lle  power sh ou ld  be tr an sm it te d  to  C a li fo rn ia .

Com mission er Morgan df se en t.n . (‘•• w iiss in ner  Woodwax'd d id  no t p a r­
t i c ip a te  in  th ese  piv .^e od ings .

Gordon M. Grant 
A ct in g S ecre ta ry
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UNITED STATES OF AMERICA 
FEDERAL PCWER COMMISSION

P a c i f i c  Pow er  & L ig h t  Co mpany D o ck e t N os.  E -7 0 2 4  an d  E -7 025

ERRATA NOTICE

(M ay 3 ,  1 9 6 2 )

OPIN ION NO. 35U

OPINION ON AUTHORIZING 
ISSUANCE OF SECU RIT IES  
( i s s u e d  A p r i l  1 7 , 1 9 6 2 )

P ag e 5 , f i r s t  f u l l  p a r a g r a p h ,  l i n e  2 ,  ad d  " 1 2 a /"  a f t e r  
" f o l l o w s : "

P ag e 5 ,  q u o t a t i o n ,  l i n e  1 , ch an g e  " e s t e n s i a n "  t o  r e a d  
" e x t e n s i o n " .

P ag e 5 ,  q u o t a t i o n ,  l i n e  2 , i n s e r t  t h e  w ord  " t h e "  b e f o r e  t h e  
w ord  " d i s s i p a t i o n " .

P age  5 , ad d  t h e  f o l lo w in g  f o o t n o t e :  » 1 2 a /  1  S h a rfm a n , I n t e r s t a t e  
Co mm erc e C om m is si on  19 0  (New Y ork  1 9 3 1 ) " .

J o s e p h  H. G u tr id e  
S e c r e t a r y .
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Federal  Power Commission
W A S H IN G T O N  28

Docket Nos. E-7O2h and E-70?$
P acif ic  Power >• Ligh t Company, e t a l .

AD DH < ,1  A U . COM MUNIC ATA 3K' 
i o  tm u m c r k ta ky

Apr il 12,  1962

TO THE PARTY ADDRESSED

Gentlemen:

Enclosed  is  a copy of  the d is sen ti ng  op in io n by 

Commissioner Morgan in  th e ab ov e- de sign ated  m att e rs .

Very tr u ly  yo ur s,

99 -948  0  - 63 -  10
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P a c if ic  Power  6 L ig ht Company ) Docket Nos. E-7024 and  E-7 025  
A pri l 12 , 1962

MORGAN, Com mission er , d is s e n t in g :

"To b e , not m er el y to  seem" must be th e  o b je c ti v e  o f ev er y re g u la ­
to ry  ag en cy  d ese rv in g  o f p u b li c  confi den ce  and  r e s p e c t . A Commiss ion 
c o n te n t w ith mere se em in g,  as  in  t h i s  c a se , s u b s t i tu te s  cer emony  and 
r i t u a l  fo r  th a t  p e rc e p ti v e , v ig i l a n t  g u ard ia n sh ip  o f th e  p u b li c  i n t e r ­
e s t  ex pec te d o f th e  g re a t re g u la to ry  commiss ions  o f th e  U ni te d S ta te s .

In  t h i s  o rd e r , wh ich  se em in gl y i s  co nc er ne d on ly  w it h  a ro u ti n e  
s e c u r i ty  i s s u e ,  th e  s t a f f  and m a jo r it y  o f th e  Com mission  seem to  hav e 
d e a l t  a l e r t l y  w ith a l l  th o se  te c h n ic a l  d e ta i l s  p o ss ib ly  e n ta i l in g  l a t e r  
d i f f i c u l t y  o r unnece ss ary  p u b li c  expen se . The " f in d in g s"  o f th e  m aj or ­
i t y  seem to  in d ic a te  th a t  th oro ugh in v e s ti g a ti o n s  were made a t  bo th  
S ta te  and  F edera l l e v e ls .  Thus th e  unknow ing re ad e r o f t h i s  o rd e r 
would  nev er  su sp ec t th e  t r u th :  th a t  th e re  ha s been  no m ea nin gfu l in ­
v e s t ig a t io n  o f a l l  th e  pr op os ed  c o n s tr u c ti o n  to  be  fi n an ced  by t h i s  
s e c u r i ty  is su e  by any ag ency  a t  any  le v e l .  Who, read in g  t h i s  o rd e r , 
would  im ag ine th a t  no member o f th e  Com miss ion and  no member of th e  
s t a f f  i s  p re se n tl y  ab le  to  a t t e s t  from h is  own knowled ge w he th er  any  
of th e  p ro je c ts  a re  in  f a c t  "c om pat ib le  w ith th e  p u b li c  i n te r e s t "  as  
th e  law  p la in ly  r e q u ir e s  and as th e  o rd e r b la n d ly  r e c i te s ?

What p r iv a te  c i t i z e n  or p u b li c  o f f i c i a l ,  a f t e r  re ad in g  th e  o rd e r 
— o r ,  fo r  th a t  m a tt e r , a f t e r  re ad in g  th e  p re li m in a ry  p u b li c  N oti ce  of 
A p p li ca ti o n  1 / c ir c u la te d  among th e  v a ri o u s  Comm iss ion s and Gov erno rs  
o f th e  S ta te s  in  which  P a c if ic  Power 6 L ig ht Company o p e ra te s  — would 
dre am  th a t  one  o f th e  p r o je c ts  pr op os ed  to  be fi n an ced  by t h i s  is su e  
o f s e c u r i t i e s  i s  an in ad e q u a te , h ig h ly  c o n tr o v e r s ia l ,  and  f in a n c ia l ly  
q u e s ti o n a b le  s u b s t i tu te  fo r  th e  e x tr a -h ig h -v o lt a g e  i n t e r t i e  be tw een 
th e  B onnevil le  Power A d m in is tr a ti o n  and th e  C e n tr a l V all ey  p ro je c t in  
C a li fo rn ia  r e c e n tl y  pr op os ed  by th e  De partm ent o f th e  I n t e r io r  and  
sc hedule d  fo r  c o n s id e ra ti o n  by th e  c u rr e n t se s s io n  o f Con gr es s?

Does a p u b li c  n o t ic e  wh ich  f a i l s  to  n o t if y  th e  p u b li c  conce rn in g 
a f a c t  o f  th a t  mag ni tu de  a c tu a l ly  o f f e r  "o p p o rt u n it y  f o r  h eari ng" 
under  th e  F ed era l Power  Ac t? I hold  th a t  i t  do es  n o t.

While a p p li c a n t had  p u b li c ly  d is cu ss ed  i t s  pr op os ed  l in e  in  a 
g e n e ra l way by means o f p re ss  announcem ent as lo ng ago a s  l a s t  Ja n u a ry , 
n e i th e r  th e  g en era l p u b li c  no r p u b li c  o f f i c i a l s  in  th e  a f fe c te d  S ta te s  
re gard ed  th e  p ro posa l as a d ev ic e  fo r  e x p o rt in g  BPA su rp lu s  to  C a li fo rn ia  
o r unders to od  th a t  th e  pr op os ed  c o n s tr u c ti o n  was in vo lv ed  in  th e  fi n an ce  
is s u e  here  un de r d is c u s s io n . Thus th e  Com mission 's N oti ce  o f A p p li ea ti o n ,

1 /  Appen dix  A a tt a c h e d  h e re to .
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addre ssed t o  G ove rn ors  and  U t i l i t y  Com mission s in  th e  a f fe c te d  S ta te s ,  
seemed —  b u t o n ly  seemed —  to  n o t i f y  the m o f  an " o p p o r tu n it y  f o r  
h e a r in g "  on an im p o rta n t is s u e .  That n o t ic e  s ta te s :

"A ny  pers on d e s ir in g  t o  be heard  o r  t o  make an y p r o te s ts  
w it h  re fe re n c e  to  s a id  a p p l ic a t io n  sho u ld  on o r  b e fo re  
th e  2 1 s t da y o f  Ma rch  1962, f i l e  w it h  th e  F e d e ra l Power  
C om m ission, W ash in gto n 25 , D. C . ,  p e t i t io n s  o r  p ro te s ts  
in  accord ance w it h  th e  re q u ir e m e n ts  o f  th e  C om m is sio n 's  
R u le s o f  P ra c ti c e  and P ro cedure  (1 8 CFR 1 .8  o r  1 .1 0 ) .
The a p p l ic a t io n  is  on f i l e  and a v a il a b le  f o r  p u b li c  
in s p e c t io n . "

The  d if fe r e n c e  (a nd  th e  im p o rt a n ce  o f  th e  d i f fe r e n c e )  be tw ee n th e  
C om m is s io n 's  N o ti c e  o f  A p p li c a t io n  and a genu in e  p u b li c  n o t ic e  is  am ply 
i l l u s t r a t e d  by th e  fo l lo w in g  te le g ra m , d is p a tc h e d  and  re c e iv e d  w h il e  
th e  o rd e r  was s t i l l  under c o n s id e ra t io n  as th e  d i r e c t  r e s u l t  o f  my 
te le p h o n e  c a l l  on Ma rch  26 , 1962, in fo rm in g  th e  Cha irm an  o f  th e  S ta te  
o f  W ash ingto n U t i l i t i e s  and T ra n s p o r ta ti o n  Co mmission  e x a c t ly  wha t was 
c o n ta in e d  in  th e  pend in g  a p p l ic a t io n .  The te le g ra m , addre ssed to  a l l  
C om m is s io ners , was re c e iv e d  a t  8 :4 0  a .m .,  Ma rch  2 7 , 19 62 .

"Re y o u r Dockets  E-7 02 4 and  E-702 5 i t  is  re q u e s te d  th a t  
FPC g iv e  f u l l  c o n s id e ra t io n  to  p o s it io n  o f  P a c i f ic  N o rt h ­
w es t are a  th a t  no  means be p ro v id e d  f o r  th e  tr a n s m is s io n  
o f  F e d e ra ll y  g e ne ra te d  e l e c t r i c i t y  o u ts id e  p re s e n t s e rv ic e  
a re a  B o n n e v il le  Power A d m in is t r a t io n  u n le ss  and u n t i l  
p ro p e r C o n g re ss io n a l sa fe g u a rd s  be f i r s t  p ro v id e d  t h is  
a re a . As e a r ly  as  A p r i l  195 9 in  h e a ri n g s  b e fo re  th e  
Sen at e I r r i g a t i o n  and R ec la m a tion  Sub co m m ittee s ta te d  op­
p o s it io n  t o  an y C a l i f o r n ia  t i e - l i n e  u n t i l  su ch  ad eq uate  
sa fe gua rd s  e x is te d .  We th e re fo re  r e s p e c t f u l ly  re q u e s t 
th a t  in  a c t in g  on fo re g o in g  d o cke ts  FPC q u a l i f y  an y ap ­
p ro v a l g ra n te d  so  as to  l i m i t  an y e x p e n d it u re s  f o r  i n t e r ­
c o n n e c ti o n  t o  c a p a c it y  n o t in  exc ess  o f  po we r re so u rc e s  
o f  a p p li c a n t  e x c lu s iv e  o f  F e d e ra ll y  ge nera te d  po we r u n t i l  
Con gr es s can f u l l y  c o n s id e r  re q u ir e d  s a fe g u a rd s ."

Does a l l  t h i s  th ro w  a new l i g h t  on th e  m a jo r i t y 's  r e c i t a l ,  con­
ta in e d  in  th e  o rd e r ,  t h a t ,  on v a r io u s  d a te s  im m e d ia te ly  f o l lo w in g  
d is t r ib u t io n  o f  th e  N o ti c e  o f  A p p li c a t io n  to  th e  U t i l i t y  Com mission s 
o f  th e  S ta te s  in  w hic h PP6L o p e ra te s , each  o f  th o se  S ta te s  appro ve d 
th e  s e c u r i t y  is su e  w it h  no  re s e rv a t io n s  as  to  th e  us e o f  th e  fu n ds  
ra is e d ?  I t  c le a r ly  seems so  t o  me —  p a r t i c u la r l y  in  th e  ca se  o f  
th o se  S ta te s ,  Oregon and  W a sh in g to n , whose C om m issioners  t e s t i f i e d  be ­
fo r e  th e  Sen at e a g a in s t an y i n t e r t i e  p ro p o s a l su ch  as  i s  now b e fo re  u s .

T h is  see m in g ly  r o u t in e  f in a n c ia l  m a t te r ,  d e c id ed  w it h o u t  a h e a r in g  
and  upon th e  b a s is  o f  a p p l ic a n t 's  re p re s e n ta t io n s  and a s s e r t io n s  a lo n e , 
a c tu a l ly  is  d e e p ly  in v o lv e d  in  a c o n tr o v e rs y  w hic h ha s been ra g in g  w it h
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in c re a s in g  in t e n s i t y  f o r  n e a r ly  15 y e a rs . I t  i s  th e  mos t im p o rta n t m at­
t e r  a f f e c t in g  th e  peop le  o f  W ash in g to n , Oreg on  and  C a l i f o r n ia  to  come 
b e fo re  th e  Co mm iss ion  d u r in g  th e  incu mbe nc y o f  an y o f  i t s  p re se n t me mbers . 
In  i t s  u lt im a te  im p li c a t io n s  t h is  is su e  i s  perh aps as  im p o rta n t t o  th e  
S ta te s  o f th e  P a c i f ic  N ort hw es t as any develo pm ent s in c e  c o n s tru c t io n  
o f  th e  f i r s t  F e d e ra l m a in -s tr e am  dam acro ss  th e  Colu m bia  more th a n  25 
y e a rs  ag o.

In  th e  l i g h t  o f  th e se  f a c t s ,  I  am pe rsua ded  th a t  th e  "p e r io d  o f  
p u b li c  n o t ic e  g iv e n  in  t h is  m a tt e r "  was u n re aso nab ly  s h o r t ,  and  th a t  
th e  N o ti c e  o f  A p p li c a t io n  p u b li s h e d  and  c i r c u la te d  by  t h i s  Co mm iss ion  
was g ra v e ly  d e f ic ie n t  in  th a t  i t  co nv ey ed  n o t th e  s l ig h t e s t  in k l in g  o f  
th e  s e r io u s  is su e s  a c tu a l ly  in v o lv e d . F u r th e r ,  I  am pers ua ded  th a t  th e  
Co mmission  has n o t ,  in  a c tu a l f a c t ,  fo und th a t  a l l  o f  th e  pr op os ed co n­
s t r u c t io n  i s  "c o m p a ti b le  w it h  th e  p u b li c  in t e r e s t "  as  re q u ir e d  by  la w , 
f o r  th e  re asons t h a t :

(a )  th e  a p p li c a n t  ha s no t shown th a t  th e re  is  o r  w i l l  be 
enough n o n -F e d e ra l powe r to  lo a d  th e  i n t e r t i e  in  
q u e s ti o n  h e re ; and

(b )  th e  a v a i l a b i l i t y  o f s u rp lu s  F e d e ra l po we r — whic h 
m ig h t make th e  l i n e  econom ic a l —  de pe nd s upon a p o li c y  
d e c is io n  th a t  mus t be made by  th e  C ongre ss.

These  b e in g  th e  f a c t s ,  and  th e y  a re  th e  f a c t s ,  i t  was n o t o n ly  
pre m atu re  b u t im p o s s ib le  f o r  th e  s t a f f  and  th e  m a jo r i t y  t o  " f i n d "  th a t  
a l l  asp ec ts  o f  th e  p ro p o s a l a re  "c o m p a ti b le  w it h  th e  p u b li c  i n t e r e s t . "
I  su ggest th e re  ha s been no  such  f in d in g ,  th a t  no  re c o rd  e x is ts  t o  su p­
p o r t  such  a f in d in g  and t h a t ,  to  th ose  who know and  u n de rs ta nd  th e  r e le ­
v a n t c ir c u m s ta n c e s , th e  a ll e g e d  " f in d in g "  do es  n o t po ss ess even  th e  sem­
b la n ce  o f  r e a l i t y .

A lthou gh  no adequate  re c o rd  has  bee n made in  t h i s  p ro c e e d in g , th e re  
i s  a vo lu m in ous p u b li c  re c o rd , mos t o f  i t  c o n ta in e d  in  Com mittee  p r in t s  
and h e a ri n g s  o f  th e  U n it e d  S ta te s  S ena te , 2 / c o n ce rn in g  v a r io u s  p ro p o sa ls

2 /  (a )  H ea ri ngs  b e fo re  th e  Sub co mmittee  on I r r i g a t i o n  and R ecla m ation
o f  th e  Com mittee  on I n t e r i o r  and  In s u la r  A f f a i r s ,  U n it e d  S ta te s  
S ena te , E ig h ty - S ix th  C ongre ss, F i r s t  S e s s io n , on th e  B o n n e v il le  
( P a c i f ic  N o r th w e s t) - C a li fo rn ia  I n t e r t i e ,  A p r i l  8 and  9 , 19 59 .

(b )  Com mittee  P r in t  o f  th e  Com mittee  on I n t e r i o r  and  In s u la r  A f f a i r s ,  
U n it e d  S ta te s  S ena te , t i t l e d  " P a c i f ic  N o rt hw es t (B o n n e v il le )  
C a l i f o r n ia  I n t e r t i e , "  May 3 , 19 60 .

( c ) H ea ri ng  b e fo re  th e  Sub co mmittee  on I r r i g a t i o n  and R ec la m ation  
o f  th e  Com mittee  on  I n t e r i o r  and In s u la r  A f f a i r s ,  U n it e d  S ta te s  
S ena te , E ig h ty - S ix th  C ongre ss, Second S e s s io n , on th e  P a c i f ic
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f o r  m a rk e ti n g  s e a s o n a ll y -s u rp lu s  Colu m bia  R iv e r  po wer  in  C a l i f o r n ia  by  
means o f  p h y s ic a l in te rc o n n e c t io n  t o  be b u i l t  e i t h e r  by  p r iv a te ly -o w n e d  
co m pa nies  o r  by  th e  F e d e ra l govern m ent.  D is cu ss io n  o f  su ch  an i n t e r t i e  
go es  ba ck a t  le a s t  as  f a r  as  19 48 .

D u ri n g  th e  in te rv e n in g  y e a rs , eve ry  c o n s id e ra ti o n  o f  su ch  an i n t e r ­
t i e  has in v o lv e d  co mplex  p ro b le m s po sed by  e x te n s io n  o f  th e  m a rk e ti n g  
a re a  o f  BPA and  by  th e  l ik e l ih o o d  o f  c o n f l ic t s  be tw ee n th e  P a c i f ic  N o rt h ­
wes t and th e  P a c i f ic  South w est o v e r th e  p o s s ib le  us e o f  th e  "p re fe re n c e  
c la u s e "  to  e x p o rt powe r fr o m  th e  P a c i f ic  N ort hw est w h ic h  i s  n o t s u rp lu s  
to  th a t  a re a , b u t i s ,  in  f a c t ,  b a d ly  needed  th e re .

As a co ns eq ue nc e o f  th e se  lo n g -c o n ti n u e d  d is c u s s io n s ,  a l l  S ena to rs  
and G ove rn o rs , as w e l l  as a l l  P u b li c  U t i l i t y  C om m ission er s o f  th e  
P a c i f ic  N ort hw es t S ta te s , and , in  a d d i t io n ,  b o th  S e n a to rs  and th e  Gov­
e rn o r  o f  C a l i f o r n ia ,  a re  on re c o rd  in  o p p o s it io n  to  an y p h y s ic a l i n t e r ­
c o n n e c ti o n  in v o lv in g  th e  s a le  o f  B o n n e v il le  po we r to  C a li fo rn ia -O re g o n  
Power Company (now  a p a r t  o f  P a c i f ic  Power  & L ig h t  Company) o r  t o  
P a c i f ic  Gas and  E le c t r ic  Company , o r  to  an y o th e r  p u b l ic  o r  p r iv a te  
ag en cy  in  C a l i f o r n ia ,  u n le s s  and  u n t i l  p r o te c t iv e  l e g is la t io n  i s  adop te d 
by  th e  Con gr es s e f f e c t i v e ly  q u ie t in g  a l l  c o n tr o v e rs y  w it h  re s p e c t to  
su ch  e x p o rts  o f  po we r to  C a l i f o r n ia .

On J u ly  21 , 1960, th e  Sen ate  Com m ittee  on I n t e r i o r  and In s u la r  
A f f a i r s  adopte d a re s o lu t io n  3 / s e t t in g  f o r t h  th e  fo re g o in g  fa c t s  and 
re q u e s t in g  th e  S e c re ta ry  o f  th e  I n t e r i o r  t o :

(a )  "  — c o n ti n u e  t o  su sp en d n e g o t ia t io n s  lo o k in g  t o  th e
s a le  and  t r a n s fe r  o f  s u rp lu s  po we r o r  energ y from  
th e  P a c i f ic  N o rt h w e s t to  C a l i f o r n ia , "  pend in g  com­
p le t io n  o f  su rv e ys  and p re p a ra ti o n  o f  p r o te c t iv e  
l e g is la t io n ,  and

2 /  ( c )  co n ti n u e d
N ort hw est ( B o n n e v i l le ) - C a l i f o r n ia  I n t e r t i e ,  May 5 , 19 60 .

(d )  H ea ri ng  b e fo re  th e  Subco m m itt ee on I r r i g a t i o n  and R ec la m ation  
o f  th e  Com mittee  on I n t e r i o r  and  In s u la r  A f f a i r s ,  U n it e d  S ta te s  
S ena te , E ig h ty - S ix th  C ong re ss, Secon d S e s s io n , on th e  P a c i f ic  
N ort hw est ( B o n n e v i l le ) - C a li f o m ia  I n t e r t i e ,  Ju ne  15 , 19 60 .

(e )  Sen at e Com mittee  on I n t e r i o r  and In s u la r  A f f a i r s ,  R e s o lu ti o n  
adopte d J u ly  21 , 19 60 .

3 /  A ppendix  B a tt a c h e d  h e re to .
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(b ) " — su bm it  to  th e  Comm itte e fo r  c o n s id e ra ti o n  a t  th e
nex t s e s s io n  o f th e  Co ng re ss  a d r a f t  o f  pr op os ed  le g ­
i s l a t i o n  des ig ned  to  gu ara n te e  to  co nsum ers in  th e  
P a c if ic  Nor th wes t S ta te s  f i r s t  c a l l  on power genera te d  
by F ed e ra l ag en c ie s in  th a t  re g io n , a s  re q u est ed  by 
th e  Gov er no rs  of th e  P a c if ic  Coa st  S t a te s . "

Le t us d is p en se  w ith th e o r e t i c a l  d is c u ss io n s  o f th e  d o c tr in e  of 
s e p a ra ti o n  o f powers and  th e  q u est io n  w he th er  a s in g le  Comm itte e of 
th e  Sen at e ha s a u th o r i ty  to  c o n tr o l th e  p o l ic ie s  o f an ag en cy  su ch  as  
BPA th ro ugh Comm itte e r e s o lu ti o n :  th e  pra gm ati c  f a c t  i s  th a t  such  a 
r e s o lu t io n ,  coming fro m th a t  p a r t i c u la r  Comm itte e and  ba ck ed  by ev er y 
Gov erno r and S enato r from  th e  s t a te s  in volv ed  (a s  w e ll  as  a t  l e a s t  two 
o f th e  U t i l i t y  Comm iss ions o f th e  s t a t e s ) ,  i s  a re s o lu ti o n  wh ich  th e  
I n t e r io r  De partm en t re g a rd s as b in d in g  upon  i t .  In  co m pli an ce,  i t  ha s 
su sp en de d n e g o ti a ti o n s  co nce rn in g  th e  s a le  o f BPA pow er in  C a li fo rn ia  
and th e  su sp en si on  i s  in  e f f e c t  now. Thi s means th a t  BPA power i s  not 
now a v a il a b le  fo r  ex p o rt  to  C a li fo rn ia  by th e  a p p li c a n t in  t h i s  c a se , 
o r  by any o th e r  p r iv a te  o r p u b li c  ag en cy , and  w i l l  no t be  a v a il a b le  un ­
t i l  th e  Co ng re ss  ha s s e t t l e d  th e  im port an t is su e s  o f p u b li c  p o li c y  
in v o lv ed .

In  th e  m id st  o f t h i s  s i t u a t i o n ,  and  c le a r ly  fo r  th e  p o l i t i c a l  pu r­
po se  o f in f lu e n c in g  t h a t  p o li c y  d e c is io n  o f th e  C ongre ss , a p p li c a n t ha s 
as ke d appro val  fro m t h i s  Commiss ion fo r  f in a n c in g  (and  in  an a s so c ia te d  
pro cee d in g  ha s as ke d appro val fo r  r a te  f i l i n g s  co v eri n g  c e r ta in  i n t e r ­
ch an ge s of po w er ),  in v o lv in g  a most s in g u la r  c o n s tr u c ti o n  p ro je c t to  be 
b u i l t  j o in t l y  w it h  P a c if ic  Gas and  E le c t r ic  Company. T his  i s  to  be a 
tr an sm is s io n  l i n e ,  appro x im at ely  110 m il es lo n g , from Kla math F a l l s ,  
Orego n,  to  Round M ou nt ain,  C a li fo rn ia . I t  seems p ro b a b le , thou gh  be ­
ca use  o f th e  ab se nc e o f any h eari n g  o r re co rd  o r  m ea nin gfu l in v e s ti g a ­
t io n  i t  i s  not c e r t a in ,  th a t  th e  so u th ern  (PG6E) end  of th e  l in e  w i l l  
n o t i n i t i a l l y  be co nnec te d to  th e  PG6E Company P i t  No. 3 hy dr o p r o je c t ,  
th u s  h o p e fu ll y  avo id in g  th e  Com mission 's p re li m in a ry  li c e n s in g  a u th o r­
i t y ,  but w i l l  be  th u s co nnec te d a f t e r  c o n s tr u c ti o n  i s  co m ple te d. The 
l in e  i s  pl an ne d to  in c lu d e  pylo ns of  e x tr a  c a rry in g  c a p a c i ty , and  500 
kv conduct ors  and  i n s u la to r s .  However , i t  w i l l  not i n i t i a l l y ,  i f  e v e r , 
in c lu d e  500 kv te rm in a l f a c i l i t i e s  and w i l l  be p la ced  in  o p e ra ti o n  a t 
230 kv . The p ro je c te d  l in e  i s  s i tu a te d  in  su ch  fa sh io n  as to  c o n s t i ­
tu te  an al m ost  m il e - fo r-m il e  p a r a l l e l  and  d u p li c a te  o f a segm en t o f 
th e  EHV l in e  pr op os ed  by th e  I n t e r io r  De pa rtm en t and  now un de r c o n s id e r­
a ti o n  by th e  C on gr es s.

Thi s s im i la r i ty  o f lo c a ti o n  and  e n g in ee ri n g  desi gn  was h ig h li g h te d  
in  a news r e le a s e  by th e  A d m in is tr a to r o f BPA on Ja nuary  17 , 1962 4 / in  
re sp onse  to  in q u ir ie s  o f r e p o r te r s .  The A d m in is tr a to r , in  g uard ed- 
la nguage, note d  th a t  a p p l i c a n t 's  pr op os ed  l in e  was " c o n s is te n t"  w ith en ­
g in e e r in g  reco mmen da tio ns  o f  th e  I n te r io r  De pa rtm en t f o r  i t s  own pr op os ed

4 / Ap pen dix  C a tt a c h e d  h e re to .
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l in e ,  th a t th e  pro posa l "c o u ld  p ro v id e  an im port an t l in k "  in  a f u l l -  
le n g th  i n t e r t i e ,  and th a t a p p li c a n t had "e xp re ss ed  w il li n g n e s s  to  le ase  
ca p a c it y  in  th e  in t e r t ie  to  B o n n e v il le  and o th e r northw est  u t i l i t i e s . "

The A d m in is tr a to r  p o in te d ly  d id  no t endorse  a p p li c a n t ’ s p ro posa l,  
nor d id  he comment on the te rm s o f  le ase  o ff e re d  to  BPA by a p p li c a n t.  
In ste ad he vo lu n te e re d  th is  s ig n if ic a n t  comment:

" In  view  o f our  re g io n 's  co nc ern fo r  p ro te c ti n g  i t s  power 
su p p ly , BPA w i l l  make no commitm ent to  export  su rp lu s  
B o nnev il le  power o u ts id e  th e re g io n  u n t i l  Congress  has 
ac ted upon re g io n a l p re fe re nce  le g is la t io n .  Announcement 
o f th e  comp an ies ' p la ns makes i t  im pera tive  th a t our en­
t i r e  re g io n  ge t be hind  th e  enac tmen t o f  such le g is la t io n . "

I t  is  im port an t th a t we ta ke  note  o f  th e  s ig n if ic a n t  d if fe re n c e s  
between th e two pro posed li n e s .  The Federa l li n e  is  to  be n e a rl y  900 
m ile s  lo n g , in s te ad  o f 110;  i t  is  to  have a l l  th e  ne ce ss ary te rm in a l 
f a c i l i t i e s  fo r  EHV ope ra ti o n  between th e  Co lum bia  R iv er and th e  major  
C a li fo rn ia  marke t a re as; and i t  is  to  opera te  a t e x tr a  h ig h  vo ltage  
from  i t s  in c e p ti o n .

The ci rc um st ance s a llo w  i t  to  be sa id  w it h  co mplete fa ir n e s s  and 
ac cu ra cy  th a t  th e main  c h a ra c te r is t ic s  o f a p p li c a n t' s  pro posed l in e ,  
vie wed in  th e l ig h t  o f th e  impend ing p o li c y  d e c is io n s  in  th e  Co ng ress , 
ar e p o l i t i c a l .  I t s  lo c a ti o n  was chosen fo r  p o l i t i c a l  e f f e c t .  I t s  de­
s ig n  and in te nded use have c le a r  p o l i t i c a l  overtones. The ti m in g  o f 
i t s  a p p li c a ti o n  be fo re  th is  Commiss ion and th e urge ncy w it h  wh ich  im­
med iate  c o n s tr u c ti o n  is  advo ca te d,  r e f le c t  and re ve a l th e fo rc e s  o f th e 
p o l i t i c a l  are na  ra th e r  th an th e sober,  d e li b e ra te  busine ss  jud gm ent 
w it h  wh ich  u t i l i t y  execu tives o rd in a r il y  appro ach such an in vestm ent.

Because o f th e  absence o f an in v e s t ig a ti o n ,  h e a ri n g , o r adequate 
re cord  in  th is  p ro ceedin g, i t  is  im p oss ib le , as I  have a lr ea d y  po in te d  
o u t,  to  " f in d "  th a t  an is o la te d  segment o f li n e  such as t h i s ,  lo ca te d  
in  spa rs e ly  popul at ed country  w it h  no hea vy in d u s tr y , conn ec ted a t bo th  
ends to  se ve ra l hundred  m ile s  o f lo w e r- vo lt a g e  conducto rs , and la c k in g  
any h ig h -v o lt a g e  te rm in a ls  o f i t s  own, is  "c om patib le  w it h  th e p u b li c  
in te r e s t . "  The an om al ies in  i t s  design and in te nde d use are  enough to  
g iv e  anyone imme dia te pause fo r  r e f le c t io n .

I t  is  e q u a ll y , and fo r  th e  same re aso ns,  im possib le  to  r e je c t  th e 
li n e  out o f hand as be ing uneconom ic,  im pr ud en t o r  o th erw is e  in com pa tib le  
w it h  th e  p u b li c  in te re s t .  There  si m p ly  is  no re cord  on wh ich to  base 
e it h e r  appro va l o r r e je c t io n .  I  th e re fo re  have no t ad vo ca ted re je c t io n  
o f  th e  p ro je c t in  th e pre se nt pro ce edin g and I  do no t ad vo ca te  re je c t io n  
now.

On th e o th e r hand, i t  is  com para tive ly  easy to  p o in t out fa c ts ,  
p ro b a b il it ie s  and p o s s ib il it ie s  conce rn in g th is  pro posed l in e  wh ich  a t
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th e  very  minimum re q u ir e  th e  mo st d e ta i le d  in v e s ti g a ti o n  and  so b er co n­
s id e r a t io n  b e fo re  g iv in g  i t  ap p ro v a l.

What I have  adv o ca te d , and  what I b e li e v e  i s  c le a r ly  re q u ir e d  by Se c­
t io n  204 ( a ) ,  (b ) and  (c )  o f th e  fe d e ra l  Power A ct,  i s  c a re fu l  in v e s ti g a ti o n  
and  gen uin e o p p o rt u n it y  f o r  a h e a ri n g  to  det er m in e w he th er  th e  l in e  i s  "com­
p a t ib le  w it h  th e  p u b li c  i n te r e s t "  as a ll e g ed  by th e  o rd e r.  F a il in g  t h i s ,  
we c o n fro n t th e  p u b li c  no t m er el y w it h  n e g li g e n t f a i l u r e  o f th e  Com miss ion 
to  secu re  th e  n ecessa ry  in fo rm a ti o n , but w ith th e  Co mm iss ion ’s  po in te d  and  
o b d u ra te  r e fu s a l  to  as k th e  n ecessa ry  q u e s ti o n s .

Let  us  co n sid e r th e  fr ag m enta ry  f a c t s  a v a i la b le  to  u s . A ll  S ta te  and  
F ed e ra l a u th o r i t ie s  a re  ag re ed  th a t  a 230 kv l in e  i s  j u s t i f i e d  and wou ld be 
u se fu l in  th e  pr op os ed  lo c a t io n . The l in e  as  pr op os ed  wou ld i n i t i a l l y  and  
f o r  an un de te rm in ed  peri od  c a rry  230 kv bu t would  be b u i l t  (e x cep t fo r  t e r ­
m in al  f a c i l i t i e s  and  connec ti ng  l in e s )  to  500 kv c a p a c it y . The amo unt of 
o v e r-b u il d in g  and ov er- in v est m en t ha s not been  id e n t i f i e d ,  bu t th a t  i t  i s  a 
s u b s ta n t ia l  amount ca nn ot  be  d en ie d . C le a rl y  t h i s  o v e r-b u il d in g  re p re se n ts  
a comp lex  gam ble by PP6L and  PG6E t h a t  (a )  th e  b u il d in g  o f a F ed era l or 
o th e r  publi cl y-o w ned  i n t e r t i e  can and w il l  be p re v en te d ; th a t  (b )e fe n tu a l ly  
th e  p ro je c te d  l in e  w i l l  become a segm ent in  a p ri v a te ly -o w ned  P a c if ic  N ort h- 
w e s t- P a c if ic  So ut hw es t i n t e r t i e ;  c a rry in g  (c ) th e  B onnev il le  su rp lu s  lo a d , 
in  a d d it io n  to  co m pa ny -g en er at ed  su rp lu s  and  o th e r  p u rc h ase s.  In  any  gam ble  
in v o lv in g  th re e  e s s e n t ia l  and  in te rd ep en d en t e le m en ts  su ch  as th o s e , th e  
haza rd  f a c to r  in c re a se s  g e o m e tr ic a ll y .

I f  t h i s  th re e -p ly  gam ble  i s  su c c e s s fu l,  pr es um ab ly  th e  excess  c a p a c it y  
o f th e  segm en t un de r d is c u ss io n  he re  would a t  some fu tu re  d a te  become f u l ly  
u t i l i z e d  and th e re fo re  ec onom ic al ly  j u s t i f i e d .  I t  fo ll o w s t h a t ,  w ha te ve r 
th e  e v en tu a l ou tcom e,  fo r  an in d e te rm in a te  pe ri o d  (d u ri n g  o p e ra ti o n  a t  230 
kv) th e  o p p o sit e  wou ld be t r u e  — th e  f a c i l i t i e s  co uld  no t be  us ed  to  f u l l  
c a p a c it y  and  would not be ec onom ic al ly  j u s t i f i e d .

I t  a ls o  fo ll o w s th a t  i f  th e  gam ble  i s  u n su c c e ss fu l,  i . e . ,  i f  a t i e - l i n e  
o r sy st em  o f t i e - l i n e s  i s  b u i l t  un de r F edera l o r o th e r  p u b li c  ow ner sh ip , i t  
i s  p ro bab le  i f  not c e r ta in  th a t  th e  exce ss  c a p a c it y  o f th e  p ro je c te d  l in e  
w i l l  remain perm anen tl y , o r f o r  a ver y lo ng p e r io d , unused  and th e re fo re  
per m an en tl y  o r se m i-per m an en tly  u n ju s t i f ie d  from  an econ om ic v ie w p o in t.  5 /

He re we e n te r  an a re a  in  which  th e  r e s p o n s ib i l i t i e s  o f th e  F ed era l 
Power  Com mission  a re  to  me very  c le a r  and  of m ajor  im port ance . Le t me 
sa y a t th e  o u ts e t th a t  b u il d in g  excess  c a p a c it y , in  re aso n ab le  am ounts  
f o r  a fu tu re  m ar ke t th a t  ha s been c a re fu ll y  a s se s s e d , i s  n o t only  pro per  
but comm onplace  in  th e  u t i l i t y  in d u s try , and  on many o ccas io n s  ha s had  
th e  su p p o rt  of t h i s  Co mm iss ion , a f t e r  pro per in v e s ti g a ti o n . But here  we 
a re  n o t d e a li n g  w it h  a s o l id  and ass u re d  so urc e o f su p p ly , and he nc e we

5 / L es t th e  fo re g o in g  re aso n in g  be d is m is se d  as  t h e o r e t i c a l ,  App en dices D 
and E a re  a tt a ch e d  and  sh ould  be s tu d ie d  c a r e f u l ly .  Bo th a re  a r t i c l e s  
fro m E le c t r i c a l  World,  a le a d in g  tr a d e  jo u rn a l o f th e  e l e c t r i c  u t i l i t y  
in d u s try . Appen dix  D, pub li sh ed  b efo re  th e  o rd e r was is s u e d , i l l u s t r a t e s  
how l i t t l e  was known o f th e  purp ose s be hi nd  th e  a p p li c a t io n  in  t h i s  c a se , 
even  w it h in  th e  in d u s tr y  i t s e l f .  Ap pen dix  E,  p u b li sh ed  a f t e r  th e  o rd e r 
was is su ed  and re ce iv ed  by me a f t e r  t h i s  d is s e n t  was w r i t te n  co nfi rm s th e  purp ose s and th e  s t r a te g y  and th e  gamble by a p p li c a n t a lr e ad v  o u tl in e d  in  t h i s  d i s s e n t .  ------------- 8----------- — --------
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ca nnot me asure — in  any  ca se  we have  n o t mea su red — th e  m ark e t,  i t s  
s i z e ,  i t s  r a te  o f gr ow th , o r th e  degre e  to  wh ich  i t  can p re d ic ta b ly  
c a rry  th e  c o s ts  of th e  pr op os ed  c o n s tr u c ti o n  so  as to  re n d e r i t  econom­
i c a l ly  f e a s ib le .  We have  no t done a l l  th e se  th in g s ,  I r e p e a t ,  bec au se  
we a re  no t d e a li n g  w it h , and  a p p li c a n t has  no t sho wn , and ver y  pro bably  
ca nnot sho w,  an ass u re d  so urc e  o f pow er s u f f i c i e n t  to  lo ad  t h i s  p ro ­
po sed l in e .

I t  i s  p e rs u a s iv e ly  c le a r  fro m th e  a p p l i c a n t 's  f i l e d  r a te  do cu me nts 
and co rr esp ondence, as  w e ll  as fro m th e  wor ding  of c o n tr a c ts  be tw ee n 
a p p li c a n t and  PG6E, 6 / th a t  th e  pr op os ed  i n t e r t i e  i s  h o p e fu ll y  ba se d on 
th e  se a so n a l B onnevil le  su rp lu s  (t hough a p p li c a n t ha s a cc ess  to  sm a ll e r 
su rp lu s  su p p li e s  th ro ugh o th e r  c h a n n e ls ) , and  i t  may be presum ed th e r e ­
fo re  th a t  th e  B onnevil le  su rp lu s  i s  n e ce ssa ry  in  o rd e r to  lo ad  and j u s t i f y  
th e  pr op os ed  c o n s tr u c ti o n . F u r th e r , i t  i s  c le a r  th a t  th e  fu tu re  c o n tr a c t 
wh ich  th e  a p p li c a n t and  i t s  a s s o c ia te  company hop e some da y to  co nc lu de  
w it h  th e  B onnevil le  Power  A d m in is tr a ti o n  i s  s u b s ta n t ia l ly  th e  same a s ,  
i f  n o t id e n t ic a l  w it h , th e  c o n tr a c t under  n e g o ti a ti o n  be tw ee n PG6E and 
BPA in  19 59 , p r io r  to  adop ti on  o f th e  Sen at e I n t e r io r  Co mm itte e r e s o lu ­
t io n  in  1960  which  e f f e c t iv e ly  h a lt e d  n e g o ti a ti o n s  fo r  su ch  a c o n tr a c t .
To s a y , th e r e f o r e ,  th a t  th e  so u rc e  o f power to  lo ad  t h i s  l in e  i s  ne bu ­
lo u s and  sp e c u la ti v e  i s  to  put th e  m a tt e r  ver y  c h a r i ta b ly  in deed .

Bro ug ht  to g e th e r , a l l  o f th e  fo re g o in g  el em en ts  add up  to  a p ro ­
p o sa l wh ich  I do not b e li e v e  can any lo n g er be  d e sc ri b ed  as a " c a lc u ­
la te d  b u sin e ss  r i s k , "  in  th e  wo rds  o f Mr. Rob er t H. G erd es , ex ecu ti v e  
v ic e  p re s id e n t o f P a c if ic  Gas 6 E le c t r i c  Company, t e s t i f y i n g  in  19 59 . 7 /

Mr. Ge rdes  so  d e sc ri b ed  PGSE's p ro p o sa l to  spen d s e v e ra l  m il li o n  
d o l la r s  on a t i e - l i n e  in  19 59 , a f t e r  a d m it ti n g  th a t  under  h is  pr op os ed  
c o n tr a c t w ith BPA: "I w i l l  s t i p u la t e  r ig h t  now th a t  th e  power can be 
c u r ta i l e d  a t  any ti m e ."  8/

I f  th e  p ro posa l was a " c a lc u la te d  b u s in e ss  r i s k "  under  th o se  condi­
t io n s  in  19 59 , what do es  im med ia te  c o n s tr u c ti o n  o f a t i e - l i n e  lo ok  l ik e  
now, w it h  BPA un de r e f f e c t iv e  p ro h ib it io n  a g a in s t even  d is c u s s in g  a co n­
t r a c t  fo r  ex p o rt  o f power to  C a li fo rn ia ?  S en a to rs  Kuc he l and  Ja ck so n 
c a l le d  th e  pr op os ed  c o n s tr u c ti o n  a gam ble  in  19 59 , th ou gh  Mr. Ge rdes  
d id  n o t a g re e . 8/ j I b e li e v e  i t  ife in d is p u ta b ly  a gam ble  now; a 
s t r a ig h t - o u t  h e a d s - o r - t a i l s  p o l i t i c a l  gam ble  de pe nd in g e n t i r e ly  upon

6 / Ap pendix F a tt a ch e d  h e re to .

U  H ea ri ngs be fo re  th e  Su bc om mi tte e on I r r i g a t io n  and  R ec la m at io n o f 
th e  Comm itte e on I n te r io r  and  In s u la r  A f f a i r s ,  U ni te d S ta te s  S en a te , 
E ig h ty -S ix th  C ongre ss , F i r s t  S e ss io n , on th e  B onnev il le  (P a c if ic  
N o rt h w e s t) -C a li fo rn ia  I n t e r t i e ,  A p ri l 8 and  9 , 19 59 , Page 16 5.

£ /  I b i d . ,  Page 16 1.
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p o li c y  d e c is io n s  s t i l l  t o  be re ach ed by th e  C ongre ss. Y et th e  Commis­
s io n  was o r a l l y  urg ed by  th e  s t a f f  to  appro ve th e  s e c u r i t y  is s u e  in  
t h i s  p ro ce e d in g  a t on ce  be ca us e PP6L ha d c o n s tru c t io n  crew s in  th e  f i e l d  
and  w is hed to  s t a r t  c o n s tru c t io n  o f  t h is  l i n e  im m e d ia te ly  in  o rd e r  to  
a v o id  p e n a lt ie s .

And S ta f f  s a id ,  "L e t th e re  be h a s te ; "  and th e re  was h a s te . The 
pa ra ph ra se  may be s l i g h t l y  i r r e v e r e n t  b u t i t  i s  e n t i r e ly  on p o in t .  9 /

Is  th e re  a p o s s ib le  b a s is  in  th e  p u b li c  in t e r e s t  f o r  a ll o w in g  th e  
c o n s tru c t io n  o f  m a jo r ex ce ss  c a p a c it y  by  a p u b li c  u t i l i t y  to  th e  e x te n t 
pr opose d and  under th e  c o n d it io n s  p r e v a i l in g  in  t h is  ca se ? In  ju s t ic e  
to  th e  ra te -p a y e rs  who w i l l  e v e n tu a ll y  d e fr a y  th e  c o s ts  o f  c o n s tru c t io n  
under ra te s  h a v in g  th e  fo r c e  o f  la w , I  cannot co n ce iv e  o f  su ch  a b a s is .

The ar gu men t ha s been made (a nd  re je c te d  by  e ve ry  r e g u la to ry  com­
m is s io n  w o rt h y  o f  th e  name) th a t  re g u la to ry  a u th o r it y  i s  pow e rl ess  to  
in t e r f e r e  w it h  an a d ve n tu re  su ch  as t h is  be ca us e i t  l i e s  w i th in  th e  i n ­
v io la b le  p re ro g a ti v e s  o f  ma nageme nt.  I t  would  be a w ast e o f  ti m e  and  
paper to  c i t e  a l l  th e  ca se s w hic h ha ve  h e ld  t h a t ,  w h il e  th e re  a re  some 
a re as  o f  managemen t d is c r e t io n  whic h sh o u ld  n o t be in vad ed  u n le s s  r e ­
q u ir e d  by  th e  p u b li c  in t e r e s t ,  eve ry  im p ro pe r o r  im p ro v id e n t d e c is io n  
o f  managemen t w hic h th re a te n s  un d u ly  to  burd en th e  ra te ^-p aye r o r  o th e r ­
w is e  to  damage th e  p u b li c  in t e r e s t  is  s u b je c t t o  re v ie w  and r e v e rs a l.
I f  i t  we re o th e rw is e , no re g u la to ry  la w  w ould  e ve r ha ve  been enacte d  
o r  co u ld  e ve r ha ve  been e n fo rc e d .

V i r t u a l l y  e ve ry  m ana ge r,  and c e r t a in ly  e ve ry  man ag er  o f  a p u b li c  
u t i l i t y  in  t h i s  c o u n try ,  who hand le s  and  spen ds  o th e r  p e o p le ’ s money 
is  r i g h t l y  s u b je c t t o  p u b li c  s c r u t in y  and c o n t r o l  un de r la w , in c lu d in g  
th e  F e d e ra l Power A c t ,  and I  w i l l  n o t le n g th e n  t h i s  d is s e n t  by  la b o r in g  
th e  p o in t .

A no th e r f a v o r i t e  t h ic k e t  o f  th e  u t i l i t y  la w y e r d e fe n d in g  p ra c t ic e s  
su ch  as th o se  under d is c u s s io n  he re  is  th e  ar gu m ent  th a t  no in te r fe r e n c e  
w it h  an e n te rp r is e  su ch  as  t h i s  one  is  p ro p e r be ca us e th e  im pact o f  th e  
a c ti o n s  com pla in ed o f  is  n o t s u f f i c ie n t  to  b a n k ru p t th e  com pany even i f  
th e  w o rs t co ns eq ue nc es  were to  ensue, and  th e  e f f e c t  upon th e  in d iv id u a l  
ra te -p a y e r ,  w h il e  n o t e x a c t ly  a ha ppy one, would  n o t be d is a s t ro u s .

T h is  be gs  th e  q u e s ti o n  and  ra is e s  a sm ok es cree n o f  s o p h is t r y  in to  
th e  b a rg a in . Ther e i s  a p r in c ip le  in v o lv e d  h e re , and a supre m e ly  im p o rta n t

3 /  Ju dg e Hen ry  J ,  F r ie n d ly ,  o f  th e  U n it e d  S ta te s  Second  C i r c u i t ,  on 
Febru ary  13 , 1962, in  an O l iv e r  W endell Ho lme s le c tu r e  b e fo re  th e  
H arv a rd  Law S choo l a d v e rt e d  t o  th e  same s u b je c t in  th e  fo l lo w in g  
w ord s: " I n  th e se  la rg e  agenc ie s  a c o n s id e ra b le  am ount  o f  d e le g a ­
t io n  i s  in e v i t a b le ;  d e f in i t i o n  o f  s ta n d a rd s  is  re q u ir e d  i f  th e  
ag en cy  members a re  to  be m aste rs  o f  th e  s t a f f  r a th e r  th an  th e  
s la v e s  o f  ano nym ous  N e ro s , each f i d d l i n g  h is  own tu n e . "
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one. How can we condone practices on a limited scale which, if in­
dulged on a larger scale, would unquestionably threaten the solvency 
of an entire utility system? Where is the line of demarcation beyond 
which "tolerable" practices become intolerably dangerous?

Here too the respected regulatory agencies have refused to be led 
down the primrose path. There are industries, particularly in the 
extractive mineral field, wherein gambling is such an essential and 
customary part of their business practices that the courts have, with­
out prejudice, likened them to a poker game. The electric utility in­
dustry has never been considered one of these. It should not become 
one under the aegis of the federal Power Commission.

Section 204 (a) provides that public utilities may not issue se­
curities unless the Commission finds, among other things, that the 
purpose for which the proceeds will be spent is "compatible with the 
public interest." This provision has never been interpreted by the 
courts. Nevertheless some light as to the responsibility and burden 
which it imposes on the Commission and utility, respectively, can be 
gleaned from the court's interpretation of the similar but less stringent 
requirements of Section 203. The latter section prohibits electric util­
ity mergers unless the Commission finds them to be "in the public inter­
est." In Pacific Power and Light Co., et al, v, Federal Power Commission. 
Ill F. 2d 1014 at 1016, the court explained that the purpose of this pro- 
vision is to insure

"against public disadvantage through a requirement of a 
showing that mergers . . . will not result in detriment 
to consumers or investors or to other legitimate na­
tional interests."

For this reason, it continued,

"the Commission properly requires applicants to make a 
full disclosure of all material facts. The burden is 
on them of showing affirmatively that the acquisition 
or merger is consistent with the public interest. The 
Commission must necessarily take an over-all view and 
in many cases it will . . .  be called upon to weigh 
considerations pro and'con." (Emphasis supplied.)

In the light of that pronouncement, I am unable to agree that the 
applicant here has made, or has been required to make, the showing 
clearly called for by the Act prior to granting the authorization re­
quested. Section 204, as will be seen, is prohibitory in character; 
it permits authorization of securities "only if" the Commission has 
obtained information on which it can make the detailed findings that 
are conditions precedent to its action thereunder. In pertinent part, 
Section 204 (a) of the Federal Power Act (16 USCA 824c) provides that:
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"No p u b li c  u t i l i t y  s h a l l  is su e  any s e c u r i ty ,  . . . u n le ss  
and  u n t i l ,  and  th en  only  to  th e  e x te n t t h a t ,  . . . th e  
Com mission  by o rd e r a u th o riz e s  su ch  is su e  . . . The Com­
m is si on s h a l l  make su ch  o rd e r only  i f  i t  f in d s  th a t  such  
is su e  . . . (a )  i s  fo r  some la w fu l o b je c t , w it h in  th e  
c o rp o ra te  purp ose s of th e  a p p li c a n t and  co m pat ib le  w ith 
th e  p u b li c  i n t e r e s t ,  which i s  n ecess a ry  o r  a p p ro p ri a te  fo r  
o r c o n s is te n t w ith th e  pro per  pe rfor m an ce  by th e  a p p li c a n t 
o f s e rv ic e  as  a p u b li c  u t i l i t y  and  which  w i l l  not im pai r 
i t s  a b i l i t y  to  pe rfor m  th a t  s e rv ic e , and (b ) i s  re as onab ly  
necess a ry  o r a p p ro p ri a te  fo r  such  purp ose s . . ."

To det er m in e th e se  m a tt e r s , th e  Act th en  a t  204 (b ) sa ys th a t  th e  
Com miss ion may ho ld  a h e a r in g , and  "may g ra n t any  a p p li c a t io n  . . .  in  
wh ole  o r in  p a r t ,  and  w ith su ch  m o d if ic a ti o n s  and  upon su ch  te rm s . . . 
as  i t  may fi n d  i t  n ecess a ry  o r  a p p ro p ri a te "  — dep en din g, th a t  i s ,  upon 
th e  e x te n t to  whi ch i t  f in d s  th a t  th e  pu rp os e of th e  is su e  ha s o r ha s 
n o t be en  shown to  meet th e  e s ta b li sh e d  s ta n d a rd s . Any do ub t as  to  th e  
d e c is iv e n e ss  and  f i n a l i t y  of  th e  Co mmission 's a u th o r i ty  in  t h i s  a re a  
i s  remo ved by S ec ti on  204 ( c ) .  I t  s t a te s  th a t  "no  p u b li c  u t i l i t y  
s h a l l  . . , ap ply  any  s e c u r i ty  o r any  pr oce ed s th e re o f  to  any  pu rp os e 
no t sp e c if ie d  in  th e  Com mission 's o rd e r . . .  o r o th erw is e  in  c o n tr a ­
v en ti o n  o f such  o rd e r ."  In  any  e v e n t,  i f  th e  Commiss ion a f t e r  in v e s t i ­
g a ti o n  and  h eari n g  f in d s  any  m att e r in c o n c lu s iv e , pre m at ure  o r u n s e t tl e d , 
i t  may r e ta in  c o n ti n u in g  j u r is d ic t io n  fo r  th e  pu rp os e of m od ifyi ng  i t s  
o r ig in a l  o rd e r in  th e  l ig h t  o f su bs eq ue nt  de ve lo pm en ts  (S ec ti o n  204 ( b ) ) .

The only  re aso n ab le  c o n s tr u c ti o n  of S ec ti o n  204 ( a ) ,  as  I re ad  i t ,  
i s  th a t  th e  la ng ua ge  o f c la u se  (a ) re q u ir e s  t h i s  Com miss ion to  o b ta in  
a f f ir m a ti v e  pro of th a t  th e  pu rp os e fo r  which  th e  s e c u r i t i e s  w i l l  be i s ­
sued  i s  not on ly  la w fu l and  w it h in  th e  c o rp o ra te  powers o f th e  a p p li c a n t , 
but th a t  such  pu rp os e i s  a ls o  "c om pat ib le  w ith th e  p u b li c  in te r e s t "  and 
a p p ro p ri a te  to  th e  p ro per pe rfor m an ce  of p u b li c  u t i l i t y  s e rv ic e . I t  
f u r th e r  appea rs  th a t  c la u se  (b ) re q u ir e s  th e  a p p li c a n t to  sho w,  and  th e 
Commiss ion to  f in d , th a t th e  p a r t ic u la r  means pr op os ed  i s  e i th e r  
"r easo n ab ly  necess a ry  o r a p p ro p r ia te ."  Faced  w ith t h i s  l a t t e r  c h o ic e , 
th e  m a jo ri ty  "f ou nd " th e  pr op os ed  f a c i l i t i e s  to  be n e i th e r  "r easo nab ly  
n ecess a ry "  nor sim pl y " a p p ro p r ia te " , bu t " re aso nab ly  a p p ro p r ia te ."

I f  t h i s  Commiss ion p ro p e rl y  i s  to  e x e rc is e  th e  r e s p o n s ib i l i t i e s  
e n tr u s te d  to  i t  by th e  Con gr es s un de r S ec ti o n  20 4,  i t  mus t exam ine  in to  
th e  purp ose s fo r  wh ich  e l e c t r i c  u t i l i t y  compa nies  wish  to  is su e  se c u r­
i t i e s .  Th ere i s  no o th e r  concl usi on  we can  come to .  And in  de te rm in in g  
th e  sc op e and  e x te n t of th e  e f f o r t s  i t  mu st e x e r t in  d is c h a rg in g  th a t  
r e s p o n s ib i l i ty ,  i t  i s  of l i t t l e  h e lp  to  sa y th a t  th e  Com mission 's in ­
v e s t ig a t io n  un de r S ec ti o n  204 mus t be nar ro w ly  confi ned  be ca us e th e  
Com miss ion do es  no t have  th e power to  is su e  o r den y c e r t i f i c a t e s  of  
co nv en ie nc e and n e c e s s it y  fo r  e l e c t r i c  company c o n s tr u c ti o n . As th a t  
power was den ie d to  t h i s  Com miss ion in  1935 (See  Sen at e Rep or t No. 62 1,  
on S.  2796 in  th e  74 th  C ongre ss , a t  p.  2 0 ),  we obv io usl y  ca nnot d is appro ve
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o r  de ny  pr opose d c o n s tru c t io n  on th a t  g ro und . But  th a t  i s  no  re aso n 
f o r  suspend in g  o r  c o n f in in g  o u r in q u i r y ,  f o r  th e  f a c t  re m ain s th a t  
t h i s  Com mission  can d is a p p ro ve  pro posed u t i l i t y  c o n s tru c t io n  under i t s  
po we r t o  appro ve o r  d is a p p ro ve  th e  purp oses and p r o je c ts  f o r  w hic h 
u t i l i t y  s e c u r i t ie s  to  fi n a n c e  th a t  c o n s tru c t io n  w i l l  be is s u e d .

In d e e d , t h i s  has been done  by  s ta te  r e g u la to ry  co m m is sio ns arm ed 
w it h  o n ly  s e c u r i t y  a p p ro v a l po wer s w henever,  a f t e r  an in v e s t ig a t io n  
a nd h e a r in g , th o se  com m ission s were s a t is f ie d  th a t  th e  purp ose  f o r  
w h ic h  s e c u r i t ie s  we re to  be is su e d  was n o t " re a s o n a b ly  n e ce ssa ry " t o  
c a r ry  o u t th e  s ta te d  purp oses o f  th e  e le c t r i c  u t i l i t y  con ce rn e d .

O ld  Dom in ion E le c t r ic  C o o p e ra ti v e , 86 PUR NS 129, i s  a ca se  p a r t ic  
u la r l y  in  p o in t  — wh ere a re g u la to ry c o m m is s io n  arm ed o n ly  w it h  th e  
po we r o f  a p p ro v a l o r  d is a p p ro v a l o ve r s e c u r i t y  is su e s  us ed  th a t  a u th o r­
i t y  to  p re v e n t c o n s tru c t io n  o f  g e n e ra ti n g  and tr a n s m is s io n  f a c i l i t i e s  
w hic h th e  co m m ission  fo und n o t " re a s o n a b ly  n e ce ssa ry " f o r  c a r ry in g  ou t 
th e  compa ny ’ s u t i l i t y  r e s p o n s ib i l i t i e s .  The  m a tt e r  is  d is cu sse d  th e re  
in  f u l l .

"C ounse l f o r  O ld  Dom in ion a rg u e " , th e  V i r g in ia  Co mmission  
began, " t h a t  th e  o n ly  q u e s ti o n  f o r  th e  Co mmission  to  de ­
c id e  is  w he th e r o r  n o t $16 ,0 00 ,0 00  i s  needed  to  a c q u ir e  
th e  s t r u c tu re s  d e s c ri b e d  in  th e  a p p l ic a t io n ,  . . . Und er  
th a t  in t e r p r e ta t io n  o f  th e  s ta tu te  th e ’ o n ly  is s u e  b e fo re  
th e  Co mm iss ion  would  be w he th e r th e  am ount o f  $16 ,0 00 ,0 00  
is  re a so n a b ly  n e c e s s a ry . S in ce  th a t  am ount o b v io u s ly  i s  
n e c e s s a ry , i t  would  l ig h te n  o u r la b o rs  i f  th a t  were th e  
c o r re c t  in t e r p r e ta t io n  o f  th e  s t a t u te .

" I n  o u r o p in io n  th a t  i s  n o t wha t th e  s ta tu te  mea ns . The 
. . . purp oses o f  th e  la w  as  w e l l  as  i t s  la nguage show 
th a t  th e  words  'r e a s o n a b ly  n e c e s s a ry ' mean n o t m e re ly  th a t  
th e  amoun t o f  money sought th ro u g h  th e  is suan ce  o f  s e c u r i ­
t i e s  mus t be ne cessary  to  a c q u ir e  th e  pr opose d s t r u c tu r e s ,  
b u t a ls o  th a t  th e  pro posed s t r u c tu re s  th em se lv es  mus t be 
re a so n a b ly  ne cessary  f o r  th e  accom plis hm ent o f  some p u r­
po se  h a v in g  to  do  w it h  th e  o b li g a t io n s  o f  th e  u t i l i t y  t o  
th e  p u b li c  and  i t s  a b i l i t y  to  c a r ry  o u t th o se  o b li g a t io n s  
w it h  th e  g re a te s t p o s s ib le  e f f ic ie n c y .  *  *  *  i f  th e  u t i l i t y  
by  d e c id in g  to  b u il d  a $16 ,0 00 ,0 00  p la n t  a u to m a t ic a ll y  had 
th e  r ig h t  to  bo rr ow  $ 1 6 ,0 0 0 ,0 0 0 , th e re  wou ld  be no fu n c t io n  
f o r  th e  S ta te  C o rp o ra ti o n  Com mission  to  p e rf o rm  e xce p t 
so le m n ly  to  re c o rd  th e  f a c t  th a t  $16 ,0 0 0 ,0 0 0  w ould  be re a ­
so n a b ly  ne cessary  to  b u i ld  a $1 6 ,0 0 0 ,0 0 0  p la n t .  The ge n­
e r a l  assem b ly , in  p a ss in g  th e  s t a t u te ,  co u ld  n o t ,  in  o u r 
o p in io n ,  ha ve  in te n d e d  th a t  r e s u l t ,  be ca us e i t  would  appear 
to  be v e ry  much b e t te r  to  ha ve  no s ta tu te  a t  a l l  th a n  to  
ha ve  one th a t  pro duce d o n ly  th a t  r e s u l t .  *  *  *  E v id ence 
th a t  th e  g e n e ra l as sem bly  me ant f o r  th e  Co mmission  to



154 ADMINISTRATIVE PROCESS

consider the public interest and not merely the question 
of whether the amount of money sought was necessary to 
acquire the proposed plant is found in the following pro­
visions of S 56-61:

’The Commission may by its order grant permission 
for any such issuance or assumption in the amount 
or on the terms applied for, or in a less amount, 
or on different terms, or not at all, and may in­
clude in its order such terms and conditions fairly 
relating to the matter of such issuance or assump­
tion as it may deem reasonable or necessary.’

"The quoted language gives the Commission authority it 
could not usefully exercise if its only function were to 
pass on the amount of money needed to acquire the plant 
and not on whether the plant itself was reasonably neces­
sary to perform the public duties of the public utility."

The Supreme Court of Massachusetts interpreted the words "reason­
ably necessary," as used in a statute dealing with the issuance of se­
curities by public utilities, in the same manner. Speaking in Lowell 
€as Light Company v. Department of Public Utilities, 62 PUR NS 238, at 
2U3; 64 NE 2d 640, that Court said that:

"since the words ’reasonably necessary' are not employed 
solely with reference to the amount of a proposed issue 
but refer also to the necessity of the issue itself, it 
follows inevitably that the Department must inquire 
whether the declared purpose of the proposed issue is in 
fact in the circumstances a reasonably necessary purpose.
And having in mind that the function of the Department is 
the protection of public interests, we think that ’reason­
ably necessary' means reasonably necessary for the accom­
plishment of some purpose having to do with the obligations 
of the company to the public and its ability to carry out 
those obligations with the greatest possible efficiency."

In this case, perhaps for the reasons spelled out in the Virginia 
and Massachusetts cases cited, the Commission avoided finding that the 
proposed construction was "reasonably necessary;" choosing to find in­
stead that it was "reasonably appropriate."

I disagree, There are grave doubts, as I have shown, whether the 
proposed construction is or can be made "compatible with the public in­
terest" in the existing circumstances. Until it passes that first and 
essential test on the basis of findings of fact, it is not helpful to 
talk about the proposed construction as being ^reasonably appropriate." 
Such talk is, in fact, fuzzy, premature, and represents a conflict in 
terms.
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The doubts concerning the projected construction are serious. They 
are genuine. They relate to the -public interest which the applicant is 
required by law to serve and we are required by law to protect.

This order should be reconsidered by the Commission for the pur­
pose of determining whether the projected construction is, in fact and 
in law, compatible with the public interest. If any portion of it is 
found wanting in this respect, restrictions should be placed upon the 
use offtinds raised by this security issue for advancement of the spe­
cific project or projects involved, until such time as full compatibility 
with the public interest can be, and has been, factually demonstrated.

I repeat that, to the extent we fail to do this, we confront the 
rate-paying public —  and its elected and appointed representatives at 
both State and Federal levels -- not merely with our failure to insist 
upon the necessary information but with our specific and repeated refusal 
to ask the necessary questions.

Whether such behavior is caused by legal obfuscation, confusion or 
timidity I am unable to say, but I heartily disagree with and dissent 
from it.

Howard Morgan, Commissioner
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Appendix A

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION

P a c if ic  Power & Lig ht  Company Docket No. E-7O2U)

NOTICE OF APPLICATION

(March 1 , 1962)

Take n oti ce  th at on Febru ary  19 , 196 2, an app li ca ti on  was f i le d  with  
th e Fe de ra l Power Commission pursua nt to  Sec ti on  204 o f  th e Fe de ra l Power 
Ac t by  P a c if ic  Power & Lig ht  Company (" A p p li ca n t" ),  a co rp or at io n orga nized 
under th e laws o f  th e Sta te  o f  Maine and doing  bus in es s in  th e Sta te s o f  
Oregon, Wyoming, Washington, C a li fo rn ia , Montana and Ida ho,  with  i t s  p ri n cip a l 
bu sine ss  o f f ic e  at Po rt la nd,  Oregon, seek ing an orde r au th or iz in g th e issu an ce  
o f  $35,000,000, in  p ri n cip a l amount o f  F ir s t  Mortgage Bonds, Seri es due 1992. 
Ap pl ican t propose s to  is su e th e afo re sa id  Bonds under  i t s  p re se n tl y  e x is ti n g  
Mortgage and Deed o f  T ru st , dated  Ju ly  1 , 194 7, to  Guaran ty Tr us t Company 
o f  New York (now Morgan Gua ranty Tr us t Company o f  New York) and O liver  R. 
Brooks  (Wesley L. Ba ker, su cc es so r) , as T ru st ees , as  her et of ore  supplemented 
by  tw elve  sup plementa l inde ntur es  and as to  be fu rt h er supplemented by a 
Thi rt ee nth  Supplem enta l Indentu re to  be dated  as o f A p ril  1 , 1962. The Bonds, 
to  be dated  A pri l 1 , 1962, w i ll  be so ld  at co m pe titive  bidd ing and w i l l  be ar 
in te re s t at th e ra te  pe r annum to  be fi xed  by  co m pe titive  bi dd in g.  Ap pl ican t 
s ta te s  th at the ne t proceeds o f  th e issu an ce  and sa le  o f th e Bonds and o f  not  
to  exc eed  696,695 addit io n al shares  o f  i t s  Common St oc k o f th e pa r va lu e o f 
$3.25 pe r sha re (propo sed  to  be so ld  se p ara te ly  - Docket No. E-7025) w i l l  be 
ap plied  to  th e payment o f  no tes the n ou tstand ing (n ot  expecte d to  exceed  
$1+2,000,000 in  p rin cip a l amount) under a C re dit  Agreement da ted  as o f 
August 15 , 1961 and to  th e ca rr yi ng forwar d o f  A p p li ca n t' s  co nst ru ct io n pr o­
gram - es tim ated  at $44,000,000 fo r 1962 and $56,000,000 fo r 1963 .

Any per son  desi ri n g  to  be hear d or  to  make any p ro te sts  wi th  re fe re nce  
to  sa id  app li ca ti o n  should  on or  be fo re  th e 2 1s t day  o f March 1962, f i l e  
with  th e Fe de ra l Power Commission, Washington 25 , D .C .,  p e ti ti o n s  or  p ro te sts  
In acc ord ance wi th th e req uir em ents o f th e Com mission 's Ru les  o f P ra cti ce  and 
Pro ced ure  (l 8  CFR 1 .8  or  1 .1 0 ) . The app li ca ti on  i s  on f i l e  and a va il a b le  fo r 
public in sp ect io n . / /

Joseph H. Gutride
Secr eta ry
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Appendix A
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION

Pac if ic  Power Ce Lig ht Company ) Docket No. E-7025

NOTICE OF APPLICATION

(March 1, 1962)

Take no tice  th a t on Feb rua ry 19, 1962, an ap pl ic at io n was fi le d  with th e Federal Power Conmission pu rsuant to  Se ct ion 204 of  th e Fe de ra l Power Act by Pac if ic  Power & Light Company ("App lic an t" ), a co rp or at ion org ani zed  under  th e laws of  th e S ta te  of  Maine and doin g bu sin ess in  th e S ta te s of  Oregon, Wyoming, Washington, C ali fo rn ia , Montana and Idaho,  with i t s  p ri n ­ci pal  bu sin es s o ff ic e  a t Por tla nd , Oregon, seeking an orde r au th or iz in g th e 
iss uance o f not  to  exceed 696,695 shares  o f i t s  Common Stock with a pa r valu e of  $3*25 pe r sh are.  Ap plicant pro poses  to  o ff e r th e af or es ai d Common Stock in i t i a l ly  on a pro ra ta  ba si s to  ho lder s of reco rd of  A pp lica nt 's  pr es en tly  ou tst an ding  Common Stock on th e ri g h ts  of fe ri ng  rec ord  dat e,  in  th e ra ti o  of  one sha re of ad dit io nal  Common Stock fo r each  twe nty  share s then  he ld . The pri ce  of  th e ad di tion al  share s w il l be determ ined by A pp lica nt 's  Board of  
Direc to rs  sh ort ly  be fo re  th e proposed of fe ri ng  dat e,  a t an ap pr op riat e d is ­count. Each common sto ckho lde r o f rec ord w il l re ce ive a tr ansf era b le  sub­sc ri p ti on  warrant exp ressed  in  term s of ri g h ts  which w il l have a l i f e  o f not le ss  tha n twenty  day s. Where th e number o f ri g h ts  evid enced by a war ran t 
is  no t evenly  d iv is ib le  by 20 or  i s  le ss  tha n 20,  the n th e ho lder  w il l be en ti tl ed  to  subscr ibe fo r one fu ll  sha re wi th th e number of  ri g h ts  which exceeds a mul tip le  o f 20 or  is  le ss  tha n 20. Applican t w il l no t accept sub­
sc ri p ti ons fo r fr ac ti onal sh ares . Any shares  of  th e ad di tional  Common Stock not  subscri bed fo r by warrant ho ld er s pursuant, to  th e af or es ai d su bs cr ip tio n o ff er w il l be sold by Applican t to  un de rw rit er s a t th e same p ri ce  a t which th e sha res  are to  be sold to  A pp lica nt 's  sto ck ho ld er s.  The un de rw ri te rs ' 
compensation  fo r commitments to  purcha se any uns ubscr ibe d sh ares  is  to  be fix ed  by comp eti tiv e bid din g. Ap plican t s ta te s  th a t th e ne t pro ceeds of th e ad di tion al  sha res  of  Common Stock and of  $35,000 ,000  in  p ri ncip al amount of  F ir s t Ib rtg ag e Bonds, Ser ie s due 1992 (proposed  to  be sold se par at el y - Docket No. E-7024) w il l be ap pl ied to  th e payment o f no tes  then  ou tst an ding  
(not expected to  exceed $42,000,000  in  p ri ncip al amount) under a Cr ed it Agreement da ted  as of  August 15, 1961 and to  th e ca rrying  forw ard of  Ap pli ­can t' s  co ns truc tio n program - es tim ate d a t $44,000,00^  fo r 1962 and $56,000,000 fo r 1963.

99-948  O - 63 - 11
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Any pe rson  d e s ir in g  to  be he ar d or to  make any p ro te s ts  w ith  re fe re nce 
to  sa id  ap p li ca ti o n  shou ld on or bef or e th e  21s t day  o f March 1962, f i l e  
w ith  th e  Fed er al  Power Commission, Washing ton 25 , D .C ., p e ti ti o n s  o r p ro ­
t e s t s  in  ac co rdance  with  th e  requ irem en ts  of th e  Co mm ission 's Ru les  o f Prac 
t i c e  and Pr ocedure (18 CFR 1 .8  o r 1 .1 3 ).  The ap p li ca ti o n  i s  on f i l e  and 
a v a il a b le  fo r publi c in spec ti on . ...

Jo seph  H. Ou tride
S ecre ta ry



ADMINISTRATIVE PROCESS 159

Appendix B

(The following resolution was adopted by the Senate Committee on 
Interior and Insular Affairs on July 21, i960;)

PACIFIC NORTHWEST (BONNEVILLE) CALIFORNIA INTERTIE

Whereas the Conmittee on Interior and Insular Affairs by resolution 
on May 19, 1959, requested the Secretary of the Interior to suspend all 
negotiations for the interconnection and the sale of surplus power from 
the Bonneville or Columbia River Basin system to California until a study 
and analysis of the feasibility and desirability of a high voltage inter­
connection for the disposal of surplus secondary energy between the Fed­
eral power systems of the Pacific Northwest and California; and

Whereas a report on the analysis requested was submitted to the com­
mittee under date of February 17, i960; and the committee held public 
hearings May 5, i960, and. June 15, i960, on the subject; and

Whereas the Governor of California, in cooperation with the Governors 
of Oregon and Washington, has requested further time for a study and 
analysis of a high voltage interconnection pending the completion of the 
report of consultants retained by the Governor of California in cooperation 
with the Governors of Oregon and Washington, and in consideration of 
legislation that would effectively protect the interests of the United 
States and the power consumers of the Pacific coast areas; and

Whereas the quantities of surplus energy which may be interchanged 
between the Pacific Northwest and California range from U billion kilowatt- 
hours in a dry year to 25 billion kilowatt-hours in a wet year; and

Whereas the committee has heard testimony asserting very substantial 
benefits accruing from the construction of a high-voltage interconnection 
between the Pacific Northwest and California and indicating that further 
studies are required to make a full disclosure of the potentialities of 
the proposed intertie; and

Whereas the committee finds that the public interest in the inter­
connection and transfer of power or energy within the Pacific coast areas 
may require legislation to insure protection of the Federal power and 
multiple-purpose projects in .the systems; and

Whereas a completion of the independent study and analysis of the 
proposals is essential before any commitment is made on behalf of the 
United States with respect to the transfer of power or energy from one 
area to the other of the Pacific Coast States; Therefore be it

Resolved, That the Committee on Interior and Insular Affairs requests 
the Secretary of the Interior to continue to suspend negotiations looking 
to the sale and transfer of surplus power or energy from the Pacific 
Northwest to California, pending the completion of the survey and analysis 
by the consultants retained by the Governors of the Pacific Coast States; 
the submission of their report to the committee; and the consideration of
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le g is la ti o n  th a t w il l p ro te ct th e in te re st s of  th e Uni ted Sta te s and the 
power consumers concerned ; be i t  fu rt her

Resolved, That th e committee  re qu es ts th e Se cretary to  submit to  the 
committee fo r co ns id erat io n a t th e next se ss ion of  th e Congress a dra ft  
of  proposed le g is la ti o n  des igned to  guarantee to  consumers in  th e Pa ci fi c 
Northwest S ta te s f i r s t  c a ll  on power generated by Fe de ra l agencie s in  
th a t regi on , as requ es ted  by th e Governors of  th e Pac if ic  Coast S ta te s;  
be i t  fu rt her

Reso lved , That th e Se creta ry  adv ise  the committee  of h is  ac tio n with  
re sp ec t to  compliance wi th the requ es t in  th is  re so lu ti on .

Approved by th e Committee on In te ri o r and In su la r A ff ai rs  on June 21,
I960.

James E. Murray, Chairman
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A pp en di x C

COMMENT BY BONNEVILLE POWER ADMINISTRATOR CHARLES F . LUCE ON THE 
PROPOSED NEW INTERCONNECTION BETWEEN PACIFIC POWER 6 LIGHT COMPANY 
AND PACIFIC GAS AND ELECTRIC COMPANY:

The p la n s  o f  P a c i f i c  Po we r an d L ig h t Comp any an d P a c i f i c  Gas an d 
E l e c t r i c  Company f o r  a 1 1 0 -m il e  500-k v C a l i f o r n ia  i n t e r t i e  a r e  c o n s i s t e n t  
w it h  e n g in e e r in g  re co m m en dat io ns o f  o u r  Tas k F orc e  r e p o r t  on a P a c i f i c  
N o r th w e s t - P a c i f ic  S ou th w est  i n t e r t i e .

The c o m p an ie s’ p ro p o s a l c o u ld  p ro v id e  an  im p o rta n t l i n k  in  a f u l l  
le n g th  e x t r a  h ig h - v o l ta g e  common c a r r i e r  i n t e r t i e  bet w ee n th e  g e n e r a t ­
in g  p l a n t s  o f  th e  N o rt h w est  an d C a l i f o r n i a .  P a c i f i c  Po we r h a s  e x p re ss e d  
w i l l in g n e s s  t o  le a s e  c a p a c i ty  in  th e  i n t e r t i e  t o  B o n n e v il le  an d o th e r  
n o r th w e s t u t i l i t i e s .

In  vi ew  o f  o u r  r e g io n ’ s c o n ce rn  f o r  p r o t e c t i n g  i t s  po wer  s u p p ly , 
BPA w i l l  mak e no  co mmitm en t to  e x p o r t  s u r p lu s  B o n n e v il le  po wer  o u t s id e  
th e  r e g io n  u n t i l  C ongre ss  h as  a c te d  up on  r e g io n a l  p r e fe re n c e  l e g i s l a ­
t i o n .  An no un cemen t o f  th e  co m p a n ie s’ p la n s  mak es  i t  im p e ra t iv e  t h a t  
o u r  e n t i r e  r e g io n  g e t b eh in d  th e  e n ac tm en t o f  su ch  l e g i s l a t i o n .



162 ADMINISTRATIVE PROCESS

Appendix D

A 11 0- m ile  l in e  b u i l t  fo r  500-k v o p e ra ti o n  w i l l  be th e  th i r d  t r a n s ­
m is si on  i n t e r t i e  be tw een P a c if ic  Gas 6 E le c t r ic  Co and P a c if ic  Power and 
L ig h t Co. Each company w il l  b u il d  h a lf  th e  l i n e ,  wh ich  w i l l  ru n from 
Kla math F a l l s ,  O re .,  to  Round Mo untain  in  S hast a  Cou nt y,  C a li f . Cos t i s  
e st im a te d  a t  $10 m il l io n .

C o n st ru c ti o n  w i l l  beg in  as soo n as p o s s ib le , and  co m ple tion i s  ex ­
pect ed  by th e  f a l l  o f 19 63 . I n i t i a l  o p e ra ti o n  w i l l  be  a t  230 kv , and  
conver si on  to  500 kv w i l l  be made when jo in t  s tu d ie s  o f lo ad  and  o p er­
a ti n g  re qu ir em en ts  in d ic a te  th e  in c re a se  to  F.HV sh ould  be made.

The l in e  c lo s e ly  p a r a l le l s  a l in e  pr op os ed  by PG6E in  19 60 , which  
was no t b u i l t  a f t e r  Se n.  Murray ’s (D-Mont) I n t e r io r  and  In s u la r  A ffa ir s  
Comm itte e in d ic a te d  th a t  th e  Committee  f e l t  i t  wou ld c o n f l i c t  w ith la rg e r  
p ro p o sa ls  a ls o  bein g  s tu d ie d  a t  th e  ti m e . Th at p ro p o sa l,  ho wev er , was 
co n ti n g en t on s a le  o f su rp lu s  power by B onnevil le  Power  A dm in is tr a ti on  
to  PG6E, w hile no su ch  ag reem en t i s  in cl uded  in  th e  p re sen t l i n e .

C ap ac ity  o f th e  new l in e  was n o t d is c lo s e d , but th e  cap a c it y  o f th e 
230-kv  l in e  pr op os ed  in  1960 was 200 Mw. At p re se n t th e re  a re  two i n t e r ­
connec ti ons be tw een PG6E and PP6L — th e  110-kv  Cotton wood l in e  and th e  
69 -kv S t i l lw a te r  l i n e ,  wh ich  run from  se p a ra te  PG6E sw it ch in g  s t a t io n s  
in  S hast a  County to  PP&L's tr an sm is s io n  sy stem  in  S is k iy ou  Co un ty , Ore .

In  an no un cing  th e  l in e  PG&E's p re s id e n t Norman R. S u th erl and  s a id ,  
"We have  had  in te rc o n n e c ti o n s  fo r  many y ea rs  w ith th e  u t i l i t y  company to  
th e  n o rt h  of u s , as w e ll  as  w ith th e  comp an ies  b o rd e ri n g  our se rv ic e  
t e r r i t o r y  to  th e  E as t and  to  th e  South . Such  in te rc o n n e c ti o n s  have  bee n 
augm ented  and expand ed  a s ne ed ed . Thi s new l in e  w i l l  a ssu re  tr an sm is s io n  
c a p a b il i ty  fo r  th e  a d d it io n a l  power th a t  w i l l  becom e a v a i la b le  as we and 
th e  o th e r  comp an ies  expand  ou r c a p a c i t ie s  in  th e  y ea rs  ah ead ."

A par ag ra ph in  th e  c o n tr a c t be tween th e  two comp an ies  re ad s: "We 
s h a l l  con ti nue  to  st udy  jo in t ly  th e  eco nomic f e a s i b i l i t y ,  in  th e  l ig h t  
of  devel op in g  c ir c u m sta n c es , of  co n v ert in g  th e  l in e  to  o p e ra ti o n  a t  not 
le s s  th an  500 kv and a ls o  of ex te nd in g  i t  in  a n o r th e r ly  and so u th e r ly  
d i r e c ti o n  to  pro v id e  an EHV i n t e r t i e  be tw een th e  P a c if ic  Nor th wes t and  
C a li fo rn ia . I t  i s  under st ood th a t  we w i l l  co n v ert  th e  l in e  to  o p e ra ti o n  
a t n o t le s s  th an  500 kv and ex te nd  i t  in  bo th  d i r e c t io n s  a t  su ch  tim e as  
we jo in t l y  dete rm in e th a t  such  a c ti o n s  a re  ec onom ic al ly  j u s t i f i e d . "

C harl es F,  Luc e,  B onnevil le  Power  A d m in is tr a to r and  ch ai rm an  o f th e  
s p e c ia l  ta sk  fo rc e  th a t  pr op os ed  an EHV t i e  li n k in g  C a li fo rn ia  and  th e  
Nor thwes t (EW, Dec. 25 , 19 61 , p.  3 4 ),  c a l le d  th e  PG&E-PP6L p ro p o sa l "c on­
s i s t e n t  w ith en g in e e ri n g  recommen da tio ns  of ou r ta s k  fo rc e  r e p o r t ."

Luce a ls o  n o te d , "The co m pa ni es ’ p ro posa l co uld  p ro v id e  an im port an t 
l in k  in  a f u l l - l e n g th  EHV common c a r r i e r  i n t e r t i e  be tw een th e  g e n e ra ti n g  
p la n ts  of th e  Nor th wes t and C a li fo rn ia . P a c if ic  Power  and  L ig ht ha s ex ­
p re ss ed  w il li n g n e ss  to  le a se  cap ac it y  in  th e  i n t e r t i e  to  BPA and  o th e r  
P a c if ic  Nor th wes t u t i l i t i e s . "
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Luc e’ s s ta te m en t em ph as ized  th a t  BPA wou ld "make no commitm ent to  
ex p o rt  su rp lu s  power o u ts id e  th e  re g io n  u n t i l  Co ng re ss  ha s a c te d  upon 
re g io n a l p re fe re n ce  l e g i s l a t i o n ."  He s a id  th a t  th e  an no unceme nt "makes 
i t  im p era ti v e  th a t  our e n t i r e  re g io n  g e t be hi nd  th e  en ac tm en t o f su ch  
l e g i s l a t i o n ."

(From E le c t r i c a l  World,  Ja nuary  29, 19 62 , pp . 55 -5 6)
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Ap pendix E

FOUR CALIFORNIA UTILITIES MAKE EHV TIE OFFER

P r in c ip a l s t a te  in ves to r- ow ned  comp an ies  make p ro p o sa l 
to  t r a n s p o r t  Nor th wes t power in to  Sou th er n C a li fo rn ia

C a l i f o r n ia 's  fo u r p r in c ip a l  in ves to r- ow ned  u t i l i t i e s  have  o ffe re d  
to  c o n s tr u c t an e x tr a -h ig h -v o lt a g e  tr an sm is s io n  l in e  to  c a r ry  Nor thwes t 
pow er to  so u th ern  C a li fo rn ia .

The o f f e r  i s  in  e f f e c t  a co mpe tin g p ro posa l to  th e  I n t e r i o r  De­
p a r tm e n t' s  ta sk  fo rc e  p ro posa l fo r  a 75 0- kv , dc  l in e  be tw een B onnevil le  
Power  A d m in is tr a ti o n  and  C a li fo rn ia  (EW, Dec.  25 , 19 61 , p.  34).

The jo in t  p ro p o sa l by th e  fo u r  u t i l i t i e s  — P a c if ic  Gas 6 E le c t r ic  
C o .,  South er n C a li fo rn ia  Edi so n C ol,  C a li fo rn ia  E le c t r ic  Power C o.,  and 
San  Diego Gas 6 E le c t r ic  Co. — was made c o n ti n g en t upon  Nor th wes t power 
b e in g  a v a il a b le  and  on te rm s th a t  w i l l  make c o n s tr u c ti o n  o f  th e  l in e  
eco nom ic ally  f e a s ib le .  Th ese fo u r u t i l i t i e s  re c e n tl y  for me d th e  C a l i f ­
o rn ia  Power  Po ol (EW, Dec. 25 , 19 61 , p.  34).

The o f f e r ,  r e fe r re d  to  in  PG tE 's ju s t - is s u e d  1961 an nual  r e p o r t , 
was b e li e v ed  to  have  been made du ri n g  a m ee ting  w ith BPA c h ie f  C harl es 
Luce and o th e r  o f f i c i a l s  se v e ra l weeks ag o.

To be c o n s tr u c te d  in  s ta g e s

The re p o rt go es  on to  sa y : "T his  l in e  w i l l  be c o n s tr u c te d  in  
s ta g e s  as  ne eded  and  e x is ti n g  tr an sm is s io n  c a p a c it y  o f th e  C a li fo rn ia  
co mpa nies  w i l l  be us ed  to  th e  maximum e x te n t to  av oid  uneco nomi c d u p li ­
c a ti o n  o f f a c i l i t i e s .  In  view o f th e  tr an sm is s io n  l in e s  now e x is ti n g  
and to  be  c o n str u c te d  by th e  C a li fo rn ia  co m pa ni es , th e re  i s  no ne ed  
w hat ev er  fo r  th e  fe d e ra l  governme nt to  spen d v a s t sums o f ta x p a y e r 's  
money to  c o n s tr u c t th e  tr an sm is s io n  f a c i l i t i e s  recom mended by th e  
( I n t e r i o r )  ta sk  fo rc e . The l in e s  to  be b u i l t  by th e  C a li fo rn ia  com­
p an ie s  w i l l  be a t  no c o s t to  ta x p ay ers  an d, fu rt h e rm o re , w i l l  be p ro ­
d u c ti v e  o f s u b s ta n t ia l  ta x  re v en u e ."

The pr op os ed  l in e  (o f  not le s s  th an  500 kv)  wou ld ex te nd  so uth  
fro m PG6 E's Round Mountain  S u b s ta ti o n  in  th e  S hast a  a re a . Nor th  from 
Round Mo untain  w i l l  be th e  p re v io u s ly  announced $ l l - m i l l i o n ,  103-m il e , 
50 0-kv  i n t e r t i e  w ith PP&L’s 230-kv  sy stem  a t  Kla math F a l l s ,  Ore . (EW, 
Ja n . 2 9 , p . 55).

No men tio n i s  made in  th e  PGSE re p o rt  o f a f u r th e r  e x te n sio n  n o rt h  
from Kla ma th F a l ls  to  The D all es o r  some o th e r  p o in t in  th e  BPA sy st em . 
Pre su m ab ly , some s o r t  o f ex te n si o n  would have  to  be b u i l t  i f  th e  
C a li fo rn ia  Po ol  o f f e r  i s  a ccep te d .
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Meanwhile, the C a li fo rn ia  Poo l oper atio n is  moving ahead. The 
f i r s t  step  occu rre d la s t December w ith  the c lo s in g  o f an e x is ti n g  220 -kv 
t ie  between PG&E's Midway Sub stat ion and SoCalEd 's Magunden Sub st at ion, 
bo th nea r B ake rs fie ld . The 250-Mw t ie ,  which w i l l  be used fo r  emergen­
c ie s , has been open fo r  some ye ar s.  P re vio usly , PG6E used i t  to  buy 
su rp lus power from  SoCalEd when th a t company was ta k in g  power from 
Hoover Dam.

The fo u r pool members are  p re sen tly  wo rk ing  on d e ta il s  o f fu r th e r  
in te rc onnectio ns and ot her arrangem ents  to  pe rm it f u l l  oper atio n o f the 
po ol .

^F in a lly , d e ta il s  have been re leas ed  on the 500-kv Round Mountain- 
Klamath F a ll s  li n e .  Some 600 la tt ic e d  s te e l guyed H-frame s tr uc tu re s  
w i l l  be used to  carr y  the ACSR ca ble.  Maximum design vo lta ge  w i l l  be 
550 kv . The li n e  w i l l  be completed in 't h e  f a l l  o f 1963 and w i l l  be 
opera ted  f i r s t  at  230 kv .

(From E le c tr ic a l World,  A p r il  2,  1962,  p. 26 .)
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Appendix F

Pacific Gas and Electric Company 

2U5 Market Street 

San Francisco 6, California

N. R. Sutherland 
President

January 5, 1962

Pacific Power & Light Company 
Public Service Building 
Portland U, Oregon

Gentlemen:

This letter states our agreement to augment our existing elec­
tric interconnection facilities by the construction of a new large ca­
pacity transmission line to provide for the sale and exchange of energy 
between our companies and for the parallel operation of our systems, 
and to provide facilities and arrangements that make possible the sale 
and exchange of energy between other electric systems in the Pacific 
Northwest and PG&E, either directly or indirectly through PP&L.

We agree to continue to maintain our respective portions of our 
existing interconnecting transmission lines. These lines, which connect 
our electric systems at two points, both located at Delta in Shasta 
County, are the "Cottonwood Line", a 110-kv electric transmission line 
running from PG&E's Cottonwood Substation via Delta to PP&L’s COPCO No. 2 
Power House in Siskiyou County, and the "Stillwater Line", a 60-kv elec­
tric transmission line running from PG&E’s Stillwater Substation "B" via 
Delta to PP&L's COPCO No. 2 Power House in Siskyou County.

In addition, we agree to construct, operate and maintian a new 
transmission line running from Klamath Falls to Round Mountain, with the 
point of interconnection on or in the immediate vicinity of the township boundary line between Townships h-2 N and U3 N in Range 1 E, MDB&M. PP&L 
will construct, own, and operate the norther section of the line, with 
terminal facilities at Klamath Falls, and PG&E will construct, own, and 
operate the southern section, with terminal facilities at Round Mountain 
and also, if it wishes, at Pit 3« line shall be capable of operating
at not less than 500 kv, and shall be designed and constructed in ac­
cordance with specifications acceptable to both parties. However, the 
line will be operated initially at 230 kv, and accordingly the terminal 
facilities shall be constructed for initial operation at that voltage.
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Hie construction of the line and. terminal facilities shall he commenced 
promptly after the execution of this agreement, and shall he completed 
as soon as practicable.

We shall continue to study jointly the economic feasibility, 
in the light of developing circumstances, of converting the line to 
operation at not less than 500 kv and also of extending it in a norther­
ly and southerly direction to provide an extra high voltage intertie b e­
tween the Pacific Northwest and California. It Is understood that we 
will convert the line to operation at not less than 500 kv and extend it 
in both directions at such time as we jointly determine that such actions 
are economically justified.

After supplying customers off of the Cottonwood and Stillwater 
Lines, the primary use of the three interconnecting lines shall be for 
firm service, exchange service (including emergency service) and sales 
of surplus energy between PP&L and PG&E. It is contemplated that PP&L 
may have transmission capacity in its system that will not be required 
for purposes deemed necessary by PP&L. PP&L intends to make such excess 
transmission capacity, along with any excess capacity in the three inter­
connecting lines after serving their primary use, available for service 
between Bonneville Power Administration and utility companies in the 
Pacific Northwest and PG&E. In such case PP&L will make a reasonable 
charge for transmitting the energy of any other company or agency over 
its system, the exact amount of the charge to be as agreed upon between 
PP&L and the owner of the energy.

PG&E and PP&L will plan and operate their systems so that the 
flow of reactive power will not adversely affect the system of the other, 
and they shall operate, or provide for others to operate, adequate tie 
line and frequency control equipment so as to minimize the power swings 
over the lines and to contribute a proportionate share of the total inter­
connected system frequency regulation. In addition, an operating commit­
tee consisting of an equal number of representatives from each company shall 
meet from time to time to agree upon methods of operation and related 
matters in Order to achieve the purposes of this agreement, and such matters 
shall include, but not be limited to, reactive power, voltage regulation, 
tie line control settings, clock corrections, deviations from energy de­
livery schedules, emergency operations, estimates of deliverties during 
meter outages, and scheduling arrangements.

Prom time to time PP&L may desire to purchase energy from PG&E.
PG&E agrees to sell PP&L energy provided that PG&E has surplus energy and 
the parties have mutually agreed as to the price to be paid, the period 
to be covered and the time of day deliverties are to be made.

The power sale agreement dated July 14, 1952, as heretofore 
amended and supplemented, between PG&E and The California Oregon Power
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Company and to •which PP&L is the successor, is hereby in its entirely cancelled effective Fsbruary 1, 1962. Appropriate notice shall be given 
to the Federal Power Commission immediately upon the execution hereof 
and the necessary schedules filed with the Commission in accordance with 
the terms of this agreement.

Service will commence under this agreement and in accordance 
with the attached rate schedules on February 1, 1962, and the agreement 
will remain in effect until February 1, 1972, and from year to year 
thereafter, terminable on one year’s written notice given by either one of 
us at any time after January 31, 1971.

If this letter and the attached schedules correctly state our 
agreement, please sign and return one of the enclosed copies hereof.

Yours very truly,

PACIFIC GAS AND ELECTRIC COMPANY

______________________________

We agree:

PACIFIC POWER & LIGHT COMPANY

ly D. R. McClung
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ADORCM ALL COMMUNICATION*  
TO TM I MCRCTANY

Federal Power Com mis sio n
W A S H IN G T O N  M ,  D .C .

Docket Noe. E-7024 and E-2025 
P ac if ic  Power & Lig ht  Company

December 7,  19^2

TO THE PA RTI  AD DR ES SE D:

En clo sed  is  a copy of  a st at em en t f i le d  by 

Commissioner Morgan "d is se n ti ng  fu rt h e r"  in  th e 

ab ov e- de sign at ed  m att e r.

Joseph H. Outride 
S e c re ta ry
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Pacific Power 6 Light Company ) Docket Nos. E-7024 and E-7025

MORGAN, Commissioner, dissenting further:

On March 28, 1962 the Commission published orders in these dockets 
authorizing, as of that date, the issuance of securities for the purpose 
of financing a number of projects, including a particular transmission 
line from Klamath Falls, Oregon to Round Mountain, California which 
was, and remains, a highly questionable undertaking. Because of the 
importunities of the applicant and its associates in the financial 
community, the majority of this Commission were anxious to issue their 
order on March 28, without waiting for my dissent to be prepared, and 
as noted in the order I consented to that arrangement.

Because the order was effective as of March 28 and time for appeals 
for reconsideration or a hearing was running, I prepared my dissent as 
rapidly as possible, filed it with the Secretary of the Commission on 
April 3, and on that date distributed copies to the Governors, Senators, 
Congressmen and Public Utility Commissions of the states involved so 
that they might have prompt understanding of the important questions 
bearing on the public interest which theretofore had been obscured, 
both by the Commission's earlier "public notice" and by the order.

Acting under instructions not concurred in by me, the Commission's 
Secretary thereafter withheld my dissent from publication by the Commis­
sion while the majority prepared an opinion attempting to explain their 
position in the case. After post-dating it to April 12, the Secretary 
published my dissent on that date, and the majority opinion was published 
five days later, on April 17, while I was in Canada fulfilling a speaking 
engagement. This procedure, involving the post-dating of my dissent 
which had not been agreed to by me, created a situation giving the un­
avoidable impression that the dissent and the majority opinion had been 
exchanged for examination by the respective authors prior to publication, 
and that arguments made in the majority opinion and unanswered in the 
dissent were either unanswerable or were acceptable to me.

That any such impression can only be wholly false is clear from the 
foregoing statement of the facts.

Further, as I shall show, the focus of the majority opinion was so 
narrowly directed toward rationalization of the majority's position, 
rather than toward the public interest, that it repeatedly distorted 
the facts, the law, and common logic and, as an end result, virtually 
emasculated Section 204 of the Federal Power Act which sets forth the 
Commission's responsibilities with respect to security issues. Since 
this was the first and only occasion on which the Federal Power Commis­
sion has ever expatiated on its powers and duties under Section 204,
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t h i s  u n fo r tu n a te  s e r ie s  o f c ir cu m sta n ces  has  r e s u lt e d  in  p u b li c a ti o n  
o f a m a jo ri ty  op in io n  v i r t u a l l y  re p e a li n g  th a t  p o rt io n  o f th e  F edera l 
Power A ct,  w h il e  se rv in g  as a p re ced en t fo r  nonfe asa nce in  th e  fu tu re  
even  more sc a n d a lo u s , i f  p o s s ib le , th an  th a t  of th e  p a s t .

In  th e  mo nth s wh ich  ha ve  in te rv e n e d  s in c e  p u b li c a ti o n  o f th e  ma­
j o r i t y  op in io n  i t  has  a lr e a d y  se rv ed  a s  a re fe re n c e -g u id e  fo r  ex am in­
e r s ,  f o r  s t a f f  memb ers , and f o r  Com miss ione rs  th em se lv es who wish to  
avo id  th e  d u t ie s  and  r e s p o n s ib i l i t i e s  in  s e rv ic e  o f th e  p u b li c  i n t e r ­
e s t  s p e ll e d  ou t c le a r ly  by th e  Con gr es s in  th e  F ed era l Power A ct .

In  th e se  c ir cum st ances I ha ve  th e  unavo id ab le  d u ty , in  b e h a lf  of 
th e  p u b li c  i n t e r e s t ,  o f comm enting f u r th e r  in  t h i s  m a t te r . In  do in g 
so  i t  i s  no t my pu rp os e to  p ro lo ng  o r ex a c e rb a te  th e  c o n tr o v e rsy , but 
to  b r in g  a l l  a sp e c ts  o f t h i s  m a tt e r  in to  p ro p er p e rs p e c ti v e  fo r  th e  
b e n e f i t o f th o se  who may r e f e r  to  t h i s  case  and  i t s  im p o rt an t is su e s  
in  th e  fu tu r e .

In  an a tt em p t to  e x p la in  t h e i r  r e f u s a l  to  d is c h a rg e  a du ty  Con gr es s 
a ss ig n ed  t h i s  Co mm iss ion , my c o ll e a g u e s  ha ve  re p e a te d ly  m is s ta te d  my 
p o s i t io n . C ontr ary  to  t h e i r  c la im , I never su ggest ed  th a t  " th e  Commis­
s io n  sh ou ld  ha ve  w it hheld  i t s  app ro va l"  o f and "s hou ld  ha ve  sc hedule d  a 
h e a ri n g "  on a $55 m il li o n  s e c u r i ty  i s s u e ,  "m er el y because  a sm all  f r a c ­
ti o n  o f th e  pro ce ed s [e s ti m a te d  by th e  m a jo ri ty  a t  $1 .5  m i l l io n , or 
2.7% o f th e  t o t a l  is s u e ]  a re  to  be  dev ote d  to  th e  c o n s tr u c ti o n  o f f a ­
c i l i t i e s  . . . fo r  a fu tu re  use  wh ich  may n o t m a te r i a l i z e ."

Thr ou gh ou t ou r d e l i b e r a t io n s ,  as my c o ll e a g u e s  w e ll  know , I ra is e d  
no q u e s ti o n  re g a rd in g  th e  u n d e rt a k in g s  to  be  fi n an ced  w it h  th e  bu lk  of 
th e  is s u e . I was concern ed , and  I re m ain concern ed , s o le ly  w ith  th e  
q u e s ti o n  o f w he th er  o r  n o t th e  ex p e n d it u re  o f an  e s ti m a te d  $1 .5  m il li o n  
to  e n la rg e  th e  pr op os ed  Kl am ath  F all s- R ound Mountain  t i e - l i n e  i s  com­
p a t ib le  w ith  th e  p u b li c  i n t e r e s t .  I was u n a b le , and I re m ain u n a b le , 
to  s t a t e  th e  co n fi n e s  o f th a t  co nc er n more  c le a r ly  th an  I d id  in  my 
f i r s t  d i s s e n t ,  v iz :

" I t  i s  . . . im p o ss ib le  to  r e j e c t  th e  l i n e  ou t of hand  
as  be in g  un ec on om ic , im pr ud en t o r o th e rw is e  in co m pa t­
ib le  w ith  th e  p u b li c  i n t e r e s t .  Th ere si m ply  i s  no 
re co rd  on wh ich  to  base  e i t h e r  app ro va l o r  r e j e c t i o n .
I th e r e fo re  ha ve  n o t advoca te d  r e je c t io n  o f th e  p ro je c t 
in  th e  p re se n t p ro ceed in g  and  I do n o t advocate  r e j e c ­
t io n  now.

* * *

"What I ha ve  ad v o ca te d , and wh at I b e li e v e  i s  c le a r ly  
re q u ir e d  by S e c ti o n  20U ( a ) ,  (b ) and ( c )  o f th e  F ed e ra l 
Power A ct , i s  c a r e f u l  in v e s t ig a t io n  and  gen uin e
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opportunity for a hearing to determine whether the 
line is ’compatible with the public interest’ , .

As this was the sole and separable question of the case, its determi­
nation did not require us to delay the remainder of the issue. The 
sections of the Act referred to above specifically give us the power 
to separate a single project for detailed investigation; to withhold 
approval of the expenditure of capital for such a project pending 
completion of the investigation; and to approve the issuance of capital 
securities and the expenditure of the proceeds on all other projects 
while such an investigation takes its course. That is the procedure —  
and it is the only procedure —  which I advocated in this case.

Regardless of the "politically controversial" nature of such an 
inquiry, our statutory responsibility and oath of office require us 
to consider questions which can only be answered by such an inquiry.
The majority's obdurate refusal to inquire cannot be concealed by 
distorting my position.

But the more serious result of the majority’s position is not 
their refusal to determine whether "the construction of facilities . . 
for a future use which may not materialize" is "compatible with the 
public interest." Nor is it the majority's refusal to define or even 
discuss "the public interest" as a standard. The more serious result 
is that —  acting on behalf of the Federal Power Commission, and in 
the first and only exposition this Commission ever made of Section 204 
—  the majority have totally discarded "the public interest" as a 
standard, despite its unobscurable presence in the statute!

Section 204 (a) clearly and with no trace of ambiguity states that 
before it may approve a security issue this Commission must satisfy it­
self that the specific undertaking to be financed —

(1) is lawful, and

(2) that the company is legally authorized to perform it, 
and

(3) that its performance "will be compatible with the 
public interest," and

(4) that it will be consistent with the proper performance 
of public utility service, and

(5) that it will not impair the company's ability to serve 
as a public utility.
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As ea ch  o f th e se  c o n s t i tu te s  an  in dependent s ta n d a rd , we a re  le g a l ly  
fo rb id den  to  ap pr ov e an is su e  u n le s s  we can f i n d ,  in  f a c t  as w e ll  as  
in  fi n e -s p u n  le g a l  th e o ry , th a t  th e  pr op os ed  u n d e rt a k in g  m ee ts  ea ch  
t e s t . V

O bvio usl y , th e  f a c t  th a t  C on gr es s re fu se d  to  p re s c r ib e  an a l t e r ­
n a ti v e  s ta n d a rd  — one under  wh ich  th e  Comm ission  cou ld  ha ve  ap pr ov ed  
o r d is appro ved  an u n d e rt ak in g  in  i t s  d i s c r e t io n  — in  no way d im in is h es 
th e  Co mm iss ion ’s  duty  to  de te rm in e  w het her  a pr op os ed  is s u e  m ee ts  th e  
f iv e  s ta n d a rd s  Con gr es s d id  p r e s c r ib e . Nor do es  i t  d im in is h  th e  Com­
m is s io n 's  a u th o r it y  and  du ty  to  d is ap p ro v e  an is su e  i f  th e  u n d e rt a k in g  
f a i l s  to  me et any one o f th e  f iv e  s ta n d a rd s , ea ch  of wh ich  has  a sep ­
a r a te  e f f i c a c y .2 /

t
In  t h e i r  a n x ie ty  to  avoid  d e c is io n a l r e s p o n s ib i l i t y ,  th e  m a jo ri ty  

ha ve  p e rv e r te d  th e  p u b li c  la w . The f i r s t  two  and o n e -h a lf  pa ge s of  
t h e i r  s ta te m e n t d e sc r ib e  th e  a p p li c a ti o n  and s t a f f ' s  " c a r e fu l ex am ina­
t io n "  th e r e o f . Th en , a f t e r  e x p la in in g  f o r  th r e e  pa ge s th a t  th e  t e s t  
o f " p u b li c  co nv en ie nce  and n e c e s s it y "  i s  more d is c r e t io n a ry  th an  th e  
t e s t  o f " th e  p u b li c  i n t e r e s t , "  th ey  ru le  th a t  we ne ed  n o t app ly  " th e

1 / The Co mm iss ion , o f c o u rs e , mu st make th e  a d d i t io n a l  f in d in g  th a t  
"s uc h is s u e  . . .  i s  re aso n ab ly  n e c e ssa ry  o r a p p ro p r ia te "  fo r  an 
u n d e rt a k in g  i f  i t  s a t i s f i e s  ea ch  of th e  f iv e  p r io r  s ta n d a rd s .

2J  As in tr o d u c e d , th e  b i l l  t h a t  con ta in ed  wh at beca me T i t le  I I  o f th e  
F e d e ra l Power Act (S . 1725 and  i t s  House comp anion  H.R . 54 23 , 74 th  
Cong.  1 s t )  made no re fe re n c e  to  " th e  p u b li c  i n t e r e s t "  w hats oever,  
oi  to  any o f th e  o th e r  s ta n d a rd s , in  wh at i s  now S e c ti o n  204 ( b i l l  
S e c ti o n  2 06 ).

In s te a d , th e  b i l l  p ro vid ed  a t  Sec. 204 (o f  th e  o r ig in a l )  th a t :  "No 
p u b li c  u t i l i t y  s h a l l  u n dert ake  th e  c o n s tr u c ti o n  o f o r e x te n s io n  of 
any f a c i l i t i e s  . . . u n le s s  and u n t i l  th e re  s h a l l  f i r s t  ha ve  been  
o b ta in e d  fro m th e  Comm ission  a c e r t i f i c a t e  th a t  th e  p re s e n t o r fu ­
tu r e  p u b li c  co nv en ie nce  and n e c e s s it y  re q u ire  o r  w i l l  re q u ir e  su ch  
new c o n s tr u c ti o n  . . . "  A3 t h i s  a u th o r iz e d  th e  Comm ission  to  e x e r­
c is e  p re c e d e n t,  u n re s tr a in e d  c e r t i f i c a t i n g  a u th o r i ty  over a l l  u t i l ­
i t y  c o n s tr u c ti o n  fo r  i n t e r s t a t e  p u rp o se s , th e  s e c u r i t i e s  s e c ti o n  
m er el y s t a te d  th a t  u t i l i t i e s  could  on ly  is su e  s e c u r i t i e s  f o r  au ­
th o r iz e d  pu rp o ses.

Bu t th e  Senate  and  House Commerce Co mmittee s ch os e n o t to  v e s t un ­
co n fi ned  c e r t i f i c a t i n g  power in  t h i s  Co mm iss ion . A cco rd in g ly , 
th ey  d e le te d  th e  c e r t i f i c a t i n g  s e c t io n  in  i t s  e n t i r e t y ,  and in s e r te d  
f iv e  s p e c i f ic  s ta n d a rd s  in  th e  s e c u r i t i e s  s e c t io n  in s te a d . (S ee  
S.  27 96 , in  th e  n a tu re  o f a s u b s t i t u te  fo r  S.  17 25 , as re p o r te d  by 
ea ch  Comm itte e and  as  p a s s e d .)

99 -948  0  - 63 -  12
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public interest" test because Congress rejected the discretionary test 
of "public convenience and necessity"! Specifically, the majority 
opinion rules that, "in testing a security issue by the statutory 
standard," the Commission need only satisfy itself that the specific 
undertaking to be financed —

(1) is lawful,

(2) that the company is legally authorized to perform 
it, and

(3) that it will not impair ("squander") the company's 
ability to serve as a public utility.

As can be seen, this ruling is in flat and flagrant opposition to the 
law.

The remainder of the majority's statement consists of a series 
of question-begging assertions that this Commission is not empowered 
to determine whether a publicly-owned interconnection should be con­
structed (a determination I have never suggested we should or could 
make), or whether the company's proposed interconnection should be used 
to transmit surplus Bonneville power to the Pacific Southwest (another 
determination never suggested by me), plus an assertion that applicant' 
proposal is not "totally improvident."J/ It concludes with references 
to the desirability of an effective regional tie-line, the alleged 
"harmony" of applicant's proposal with certain of the Bonneville Power 
Administration's engineering recommendations, and an explanation (which 
does not explain) why the Notice herein did not give notice.

3/ The majority tested the proposal by (only) three standards. It 
says the question "is whether from an economic standpoint . . . 
an investment incontrovertibly within the lawful corporate pur­
poses of the Applicant —  represents a totally improvident busi­
ness decision." But the majority did not apply the economic test 
either, having previously ruled that "whether [a publicly-owned] 
interconnection would . . . remove any economic justification for 
Applicant's proposed expansion . . . [is] not for us to decide." 
Instead, as a substitute for the investigation it refused to make, 
it merely provided a series of hollow official recitals, such as: 
"we have no reason to think" that the investment would be "totally 
improvident"; "this Commission estimated only last January that 
the demand for electric energy in 1980 will be 3.75 times the re­
quirements in 1960"; and so on. This orotund approach will not 
prevent undertakings "which make impossible the proper and most 
economic performance of public utility functions." (Sen. ?ept. 
621, 74th Congress, emphasis supplied.) In sum, the majority de­
clined to scrutinize the matter at all.
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The majority refused to consider, discuss, or acknowledge »—  and 
labored to obscure —  the only question of the case: namely, whether 
or not it is in "the public interest"^/ for a company, in the face of 
an effective prohibition against the export of surplus Bonneville power 
and in order to protect its private monopoly position, to expend capital 
underwritten by the ratepayers in a risky attempt to prevent the con­
struction of an admittedly needed extra-high-voltage regional inter- 
tie by the construction of a designedly inferior substitute. Manage­
ment here, as in all similar cases, obviously considers the risks 
justified as a means of achieving the ends chosen by management; but 
the question is whether these means or these ends should be imposed 
on the ratepayers who must ultimately pay the bill. Our duty is to 
answer that question. And abdication is not an acceptable substitute 
for a duty discharged.

In an attempt to extract from the majority some sort, of lucid ex­
position of their refusal to answer the question I included the fol­
lowing passage in my dissent:

"Another favorite thicket of the utility lawyer defend­
ing practices such as those under discussion here is 
the argument that no interference with an enterprise 
such as this one is proper because the impact of the 
actions complained of is not sufficient to bankrupt 
the company even if the worst consequences were to en­
sue, and the effect upon the individual rate-payer, 
while not exactly a happy one, would not be disastrous.

"This begs the question and raises a smokescreen of 
sophistry into the bargain. There is a principle in­
volved here, and a supremely important one. How can 
we condone practices on a limited scale which, if in­
dulged on a larger scale, would unquestionably threaten 
the solvency of an entire utility system? Where is the 
line of demarcation beyond which ‘tolerable’ practices 
become intolerably dangerous?

"Here too the respected regulatory agencies have refused 
to be led down the primrose path. There are industries, 
particularly in the extractive mineral field, wherein 
gambling is such an essential and customary part of their 
business practices that the courts have, without prejudice, 
likened them to a poker game. The electric utility indus­
try has never been considered one of these. It should not 
become one under the aegis of the Federal Power Commission,"

U/ Apart from its quotation of the statute, and its attempt (both 
—  footnoted) to obscure the court holding that says this Commission

must require "full disclosure of all material facts" before it 
can find a proposed undertaking "compatible with the public inter­
est," the majority barely mentions "the public interest" standard.
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The m a jo r i ty ’s  re sp onse  to  t h i s  was d ra m a ti c , i f  n o th in g  e l s e .  
A ft e r b o ld ly  r e t r e a t in g  fro m one  o f th e  p la in  s ta n d a rd s  s e t  up  by 
S ec ti o n  204  (a )  o f th e  Act ( r e q u ir in g  us  to  " f in d ,"  b e fo re  ap pro vin g  an 
is s u e  o f s e c u r i t i e s ,  th a t  th e  p ro je c t on which  th e  p ro ceeds a re  to  
be ex pe nd ed  w i l l  no t "i m p a ir "  th e  pe rfor m an ce  o f p u b li c  u t i l i t y  s e rv ­
i c e ) ,  th e  m a jo ri ty  e re c te d  t h e i r  own st a n d a rd  in  i t s  p la c e  by f a n c i ­
f u l ly  em bro id eri ng  th e  s ta n d a rd  s e t  up  by C ongre ss . T his  new s ta n d ­
ard  tu rn e d  ou t to  be  a ban ner  w ith  a s tr a n g e  dev ic e  in d e e d . Under 
i t  th e  m a jo ri ty  se e  no ne ed  to  ex am ine a p a r t i c u l a r  p r o je c t  u n le s s  i t  
i s  "s o  im p ro v id en t,  f r iv o lo u s  and s p e c u la ti v e  th a t  i t  th r e a te n s  to  
sq uan der  th e  c o rp o ra te  su b sta n ce  w it hou t re aso n ab le  hope  o f re tu rn "  
o r i s  "a  t o t a l l y  im pro vid en t b u s in e ss  d e c is io n ."  One ca n onl y p re ­
d ic t  th a t  snow and ic e  w i l l  p r e v a i l  in  th e  n e th e r  re g io n s  f o r  many 
y e a rs  b e fo re  th e  members o f t h i s  Com mission  d is c o v e r an y ne ed  to  
v en tu re  fo r th  in  b a t t l e  f o r  th e  p u b li c  i n t e r e s t  under t h a t  banner  — 
nor i s  i t  a lt o g e th e r  im poss ib le  th a t  t h i s  ver y p re d ic ti o n  p la yed  a 
p a r t in  th e  desi gn  o f th e  new s ta n d a rd .

The ba ck gr ou nd  f a c t s ,  as  e v id e n t to  th e  m a jo ri ty  a t th e  tim e 
th ey  w ro te  t h e i r  op in io n  as  now , c le a r ly  in d ic a te d  th a t  t h i s  p ro p o sa l 
m ig ht  very  e a s i ly  se rv e  to  p re ven t th e  d i s t r i b u t io n  and s a le  o f e le c ­
t r i c  pow er a t  th e  lo w est  p o s s ib le  c o s t to  th e  p u b li c  o f th e  P a c if ic  
Coa st  r e g io n s .£ / O bvio usl y , a p ro p o sa l wh ich  on i t s  fa c e  r a i s e s  th e

5 / The r e a l i t i e s ,  " e x tr a  re c o rd "  th ou gh  th ey  n e c e s s a r il y  mu st be 
( th e r e  be in g  no re c o rd ) , we re and remain as fo ll o w s: ( a )  th e  
ex p o rt  o f s e a s o n a ll y - s u rp lu s  B onnev il le  pow er to  C a li fo rn ia  
m ark ets  i s  n e cessa ry  to  p re se rv e  th e  con ti nuance  o f low B onnevil le  
r a t e s ;  (b ) b e fo re  i t  can be e x p o rt e d , l e g i s l a t i o n  i s  pro bably  
n e c e ssa ry  to  p re ven t th e  p re fe re n c e  c la u se  from o p e ra ti n g  in  su ch  
fa sh io n  as  to  c re a te  ch ao s in  th e  e x is t in g  BPA m ark eti ng  a re a ;
(c )  upon th e  en ac tm en t o f su ch  l e g i s l a t i o n ,  pas se d by th e  l a s t  
S enate  b u t no t consi dere d  by th e  Ho use,  an e x tr a -h ig h -v o lt a g e  
tr a n sm is s io n  l i n e ,  p la nn in g  fu nds fo r  wh ich  ha ve  be en  a p p ro p r ia te d , 
may be  c o n s tr u c te d  to  convey  su rp lu s  B onnev il le  pow er to  C a li fo rn ia  
and su rp lu s  C e n tr a l V all ey  P ro je c t power to  th e  N ort hw est ; (d ) th e  
purp ose  o f th e  pr op os ed  s u b s t i t u te  l in e  i s  to  fo r e c lo s e  l a t e r  co n­
s t r u c t i o n  of th e  d e s ig n ed ly  s u p e r io r  F edera l l i n e ;  ( e )  th e  in f e r io r  
l i n e  has not be en  made a v a il a b le  to  whe el su rp lu s  pow er be tw ee n 
B on n ev il le  and  C a li fo rn ia ; ( f )  no dem onst ra ti on  has  be en  made th a t  
i t  w i l l  e f f e c t iv e ly  in te g r a te  th e  two pow er -p ro duci ng and  m ark eti ng  
re g io n s ; (g ) th e  su ccess  o f  a p p l i c a n t 's  gr an d d esi g n  may fo rc e  an 
in c re a s e  o f B onnev il le  r a t e s ;  (h ) th i s  Com mission mu st ap pr ov e Bon­
n e v i l l e 's  r a t e s ;  and ( i )  th o se  r a te s  mu st be  s e t  a t  le v e l s  des ig ned  
" to  ex te nd  th e  b e n e f i ts  o f an in te g ra te d  tr a n sm is s io n  sy st em  and 
en co ura ge th e  e q u it a b le  d i s t r i b u t io n  o f  th e  e l e c t r i c  en er gy d e v e l­
oped a t  . , . B o n n e v il le ,"  16 USCA 83 2e . A co m pl et e d is cus-  ion o f 
(c o n ti n u e d  on nex t pa ge )
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possibility that it may militate against "an abundance of electricity 
at the lowest possible cost.” cannot be presumed to be "compatible 
with the public interest."®.' Those background facts plainly signaled 
a situation that should be investigated thoroughly, and set for hear­
ing if necessary, for the purpose of determining whether the operation 
of the undertaking, as proposed, would be "compatible with the public 
interest" and "consistent with the proper performance . . .  of services 
as a public utility," or could be made "compatible" and "consistent" 
therewith by the exercise of our conditioning power.2!

The standard of "the public interest" is not surplusage or Congress 
would not have placed it in the statute. Its meaning is contained 
within the four comers of the Act of which Section 204 is a part (not 
the railroad law). Its statutory environment shows that the standard 
of the "public interest" by which the subject proposal must be tested, 
and with which it mufct be "compatible," is that method of "interconnec­
tion and coordination? which will assure, or at least not frustrate or 
preclude, "an abundant supply of electric energy . . . with the great­
est possible economy and with regard to the proper utilization and 
conservation of natural resources."®,/ As a matter of fact, its legis­
lative history shows that the attainment and safeguarding of the pub­
lic’s interest in this particular matter was the primary reason for

(continued)
5/ each of these elements appears in the documents cited in footnote 2 

at dissent page 3; and again in the hearings on S. 3153 in the 87th 
Congress before the Senate Subcommittee on Irrigation and Reclamation, 
and in hearings on the Bonneville inter-tie planning funds before the 
House and Senate Appropriations Committees. Some of these matters 
lie within our jurisdiction and some do not. But all of them affect 
and are affected by the public interest. An understanding of them 
is necessary to an understanding and identification of the public 
interest.

6/ The issue is not that applicant failed to demonstrate that its 
proposal will "promote" the public interest or provide a "public 
benefit," Pacific Power 6 Light v. FPC, infra. The question is 
whether applicant’s undertaking "will be compatible with the public 
interest" as defined by the entirety of the Federal Power Act.

TJ "Section 204 (b) The Commission, after opportunity for hearing, 
may grant any application under this section in whole or in part, 
and with such modifications and upon such terms and conditions as 
it may find necessary or appropriate, . . . "

8/ Sec. 201 (a) and Sec. 202 (a) - (d).
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e n a c ti n g  T i t l e  I I  o f  th e  F e d e ra l Power A c t.  Sen at e R eport  No . 621 o f  
th e  74 th  Con gres s made t h i s  u n e q u iv o c a ll y  c le a r .  I t  s a id  —

"T he  n e c e s s it y  f o r  F ed e ra l le a d e rs h ip  in  s e c u r in g  
p la nned c o o rd in a t io n  o f  th e  f a c i l i t i e s  o f  th e  in ­
d u s try  w hic h a lo n e  can pr od uc e an ab un da nc e o f  e le c ­
t r i c i t y  a t  th e  lo w e s t p o s s ib le  c o s t ha s been  c le a r ly  
re v e a le d  in  th e  re c e n t re p o r ts  o f  th e  F e d e ra l Pow er 
Com mission, th e  M is s is s ip p i V a ll e y  Com mittee  and  th e  
N a t io n a l Reso ur ce s Bo ard . . . The new p a r t  2 o f  th e  
F ed e ra l W ate r Power A ct se ek s to  b r in g  about . . . 
re g io n a l c o o rd in a t io n  . . . "

The "p re c is e  n a tu re  o f  th e  in t e r e s t s "  th a t  sh o u ld  ha ve  been  " . . .  
sa fe guard ed  by  t h is  Co mmiss ion in  pass in g  upon  . . . "  th e  s u b je c t  ap ­
p l ic a t io n  ,£ /  th e re fo re ,  i s  th e  p u b li c  in t e r e s t  in  an "a bu nd an ce  o f  
e l e c t r i c i t y  a t th e  lo w e s t p o s s ib le  c o s t , "  and c a l l s  f o r  c a r e fu l s c ru ­
t i n y  o f  any u n d e r ta k in g  under o u r ju r i s d i c t i o n  w h ic h  may be in com pa t­
ib le  w i th ,  o r  des ig ned  to  p re v e n t,  th e  a tt a in m e n t th e re o f .

In  a d d it io n  to  s e v e ra l m is s ta te m en ts  o f  my p o s it io n  h e re in ,  th e  
m a jo r it y  em ploy  a v a r ie t y  o f  a d d it io n a l d e v ic e s  to  j u s t i f y  t h e i r  some­
wha t s e lf -c o n s c io u s  r e fu s a l to  c o n s id e r t h is  m a t te r .  F i r s t  th e y  sa y 
"we shou ld  n o t a tt e m p t to  s u b s t it u te  o u r ju dgm ent f o r  th a t  o f  manage­
m e n t. "  The an sw er  i s  th a t  Con gres s lo n g  ago fo und th a t  management 
d e c is io n s  in  th e  e le c t r i c  powe r f i e l d  o f te n  a re  c o n tra ry  to  th e  p u b li c  
i n t e r e s t ;  and th a t  Con gres s e s ta b li s h e d  and  d ir e c te d  t h is  Co mmiss ion 
t o  s u b s t it u te  i t s  judgm ent f o r  a l l  managem ent d e c is io n s  th a t  are  n o t 
c o m p a ti b le  w it h  th e  p u b li c  in t e r e s t .

N e x t,  th e  m a jo r it y  sa y th e y  d id  n o t f e e l  th a t  a h e a r in g  would  " i l ­
lu m in a te  an y m a te r ia l is s u e . "  The an sw er  to  th a t  i s  th a t  o u r scheme o f  
G ove rn m ent , in c lu d in g  th e  F e d e ra l Power A c t ,  presum es  th a t  th e  fa c ts  
up on  w hic h d e c is io n s  a f f e c t in g  m a jo r is s u e s  o f  p u b li c  p o li c y  mu st be 
ba se d a re  r a r e ly  known u n t i l  a p u b li c  h e a r in g  i s  h e ld  in  w h ic h a l l  i n ­
te re s te d  p a r t ie s  may p a r t ic ip a t e ;  and th a t  su ch  d e c is io n s  shou ld  n o t 
be made in  came ra and  w it h o u t p u b li c  n o t ic e .  Pre su m ably  th e  c o u n tl e s s  
p u b li c  and p r iv a te  o f f i c i a l s  who jo u rn e ye d  to  W ash in g to n , b o th  b e fo re  
and  a f t e r  th e  m a jo r it y  a c te d  on t h is  m a t te r ,  f o r  th e  s o le  purp ose  o f  
t e s t i f y i n g  b e fo re  Con gres s f o r  and a g a in s t th e  pro pose d F ed e ra l l in e  
would  ha ve  had a t le a s t  a few wo rds to  o f f e r , i f  a h e a r in g  had  been h e ld  
re g a rd in g  th e  e x te n t t o  w h ic h th e  s u b s t it u te  l in e  was,  o r  by  o u r c o n d i­
t io n in g  powe r co u ld  be ma de, "c o m p a ti b le  w it h  th e  p u b li c  in t e r e s t . "

N e x t,  th e  m a jo r it y  sa y th e y  d id  n o t h o ld  a h e a r in g  on th e  s u b s t i­
t u t e  l in e  be ca us e i t  in v o lv e d  " p o l i t i c a l  and p o l ic y "  c o n s id e ra t io n s  
w h ic h  t h is  Co mmiss ion cannot c o n s id e r. The an sw er  i s  th a t  th e  F ed e ra l

9 /  P a c i f ic  Pow er £ L ig h t  v .  F ed e ra l Pow er Com mission. I l l  F .2 d . 1014“ aF-iurrcrwrr;—
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Power Com mission i s  a p o l i t i c a l  e n t i t y ;  i t s  s e a ts  a re  occ upie d  by po­
l i t i c a l  a p p o in te e s ; and th e y  se rv e  fo r  th e  pu rp os e o f d e c id in g  m a tt e rs  
a f f e c te d  by and  a f f e c t in g  p u b li c  p o li c y . I f  t h i s  i s  a bad th in g ,  
wh ich  I den y , i t  i s  ver y  l a t e  in  th e  game to  beg in  w orr yin g ab out i t  
now.

N ext,  th e  m a jo ri ty  sa y th ey  d id  n o t ho ld  h e a ri n g s  beca use  ’’no ob ­
je c t io n s  were ra is e d  to  th e  pr op os ed  is su e ,* ’ The an sw er , as th e  ma­
jo r i t y  e x p la in , i s  th a t  th e  p u b li c  and  i t s  o f f i c i a l s  we re no t n o t i f i e d .

N ext,  th e  m a jo ri ty  sa y th a t  th e  Ch airm an of th e  W ashing ton U t i l i ­
t i e s  and T ra n sp o r ta ti o n  Com mission w ith dr ew  th e  s tr o n g  re q u e s t fo r  s a f e ­
guard in g  c o n d it io n s  wh ich  he im m ed ia te ly  f i l e d  a f t e r  le a rn in g  t h a t ,  in  
t h i s  in no cu ou s " s e c u r i t i e s ” m a t te r , th e  FPC pr op os ed  to  dete rm in e 
w he th er  th e  s u b s t i t u te  l in e  was "c om pati b le  w ith  th e  p u b li c  i n t e r e s t , "  
S p e c i f ic a l ly , th e  m a jo ri ty  sa y th a t  h is  te le g ra m  was "supers eded  and 
w ith dr aw n"  by a l a t e r  l e t t e r .  The an sw er  to  t h i s  i s  th a t  i t  i s  si m pl y 
n o t t r u e .  No su ch  l e t t e r  i s  in  th e  dock et ed  f i l e s  on t h i s  m a t te r , and 
i t  i s  hard  to  se e  how one ev er cou ld  ha ve  been , be ca use  th e  Ch airm an 
o f th e  W ashing ton U t i l i t i e s  and  T ra n sp o r ta ti o n  Com mission never w ro te  
su ch  a l e t t e r .

N ex t,  th e  m a jo ri ty  sa y th a t  a h e a ri n g  would  ha ve  be en  in a p p ro p r i­
a te  be ca use  "p ro cedu re s fo r  c o n s id e ri n g  s e c u r i t i e s  is s u e s  mu st be  ex ­
p e d i t io u s ."  (B ut  th ey  " r e je c t "  an y su g g e s ti o n  th a t  t h e i r  e x p e d it io n  
was in d is t in g u is h a b le  from h a s t e . )  The an sw er  i s  th a t  Con gr es s d ir e c te d  
t h i s  and o th e r  re g u la to ry  a g en c ie s  to  ho ld  h e a r in g s , i f  n e c e s s a ry , to  
dete rm in e w he th er  an u n d e rt ak in g  to  be  fi n an ced  w ith  th e  pro ceeds o f 
s e c u r i ty  is s u e s  i s  "c om pati b le  w it h  th e  p u b li c  i n t e r e s t " ;  and  th a t  
o th e r  agenc ie s do so .

F in a l ly  and  p r in c ip a l ly ,  th e  m a jo ri ty  se ek  to  c lo th e  t h e i r  r e f u s a l 
to  in v e s t ig a te  in  th o se  re s p e c ta b le  o u te r  ga rm en ts  w hic h, thou gh  th re a d ­
b a re , a re  so ught a f t e r  more a v id ly  th an  s a b le s  in  s i tu a t io n s  su ch  as  
t h i s .  I r e f e r  t o  le g a li s m s . S p e c if ic a l ly  th e  m a jo ri ty  a ll e g e  t h a t ,  
bec au se  th e  I n t e r s t a t e  Commerce Com mission  in t e r p r e t s  S ec ti o n  20 (a ) 
o f th e  T ra n sp o r ta ti o n  Act  o f 1920 n a rr o w ly , t h i s  Agency mu st th e re fo re  
in t e r p r e t  S ec ti o n  204 (w hich  i s  p a tt e rn e d  a f t e r  S ec ti o n  20 ( a ) )  in  a 
na rrow  fa s h io n . Arguing  t h e i r  p o in t , th e  m a jo ri ty  qu ote  " th e  le a d in g  
h is to r i a n "  o f th e  ICC as  s t a t i n g  th a t  th e : ’’ . . . do minan t pu rp os e 
[o f  S ec ti on  20 ( a ) ]  was to  m a in ta in  a sound s t r u c tu r e  fo r  th e  r e h a b i l i ­
ta t io n  and su ppo rt  o f r a i l r o a d  c r e d i t  . . . "

The re  a re  s e v e ra l an sw er s to  t h i s  c la im , b u t two  w i l l  do,

(1 ) In  th e  f i r s t  p la c e , when th ey  is su e d  t h e i r  op in io n  th e  m aj or­
i t y  r e f ra in e d  fro m say in g  th a t  i t  was Sh arf ma n th ey  we re q u o ti n g ; o r 
fro m wh at p a r t o r  p o rt io n  o f h is  m as si ve m ult i- volu m e work on th e  ICC
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th e y  e x c e rp te d  th e  i n t e r i o r  p o r t io n  o f  one  pa ra gra ph w h ic h  fo rm ed  
t h e i r  q u o ta t io n .  Had th e y  done so , 1 ° /  th e y  would ha ve  enab le d  t h e i r  
aud ie nce  t o  f in d  q u ic k ly  th a t  in  th e  v e ry  n e x t p a ra g ra p h , Sh ar fm an  
e x p la in s  th a t  —

"T he  c o n s id e ra t io n s  s e t up  f o r  th e  Com m ission’ s gu id ance  
a re  s ta te d  in  v e ry  g e n e ra l,  and som ewhat  vague, te rm s .
The Co mmiss ion i s  d ir e c te d  t o  appro ve  th e  a p p li c a t io n  
and  a u th o r iz e  th e  pr opose d t ra n s a c t io n  o n ly  i f  i t  f in d s  
i t  t o  b e , f i r s t ,  f o r  some la w fu l o b je c t  w i t h in  th e  c a r ­
r i e r ’ s c o rp o ra te  p u rp o se s , co m p a ti b le  w it h  th e  p u b li c  
i n t e r e s t , w hic h i s  necessary  o r  a p p ro p r ia te  f o r  o r  co n­
s i s t e n t w i t h  th e  p ro p e r perform ance o f  s e rv ic e  to  th e  
p u b li c  as  a common c a r r ie r  and w i l l  n o t im p a ir  i t s  a b i l ­
i t y  to  p e rf o rm  th a t  s e rv ic e ,  and  second, re a so n a b ly  
necessary  and a p p ro p r ia te  f o r  t h is  p u rp ose . I t  th u s  ap­
pears  th a t  la rg e  d is c r e t io n a r y  c o n t ro l i s  ve s te d  in  th e  
Co mmiss ion n o t o n ly  o ve r th e  amount and c h a ra c te r  o f  new 
is s u e s  o f r a i l r o a d  s e c u r i t ie s  and o f  new assum ptions o f  
f in a n c ia l  r e s p o n s ib i l i t y ,  b u t ove r th e  use s t o  w hic h th e  
pro ce eds o f  s e c u r i t ie s  a re  to  Ee p u t and o ve r th e  d i r e c ­
t io n  o f5 in te rc o rp o ra te  ag re em en ts  in v o lv in g  f in a n c ia l  
l i a b i l i t i e s .  In  o th e r  w o rd s , th e  purp ose s as w e ll  as th e  
e x p e d ie n ts  o f  pe rm an en t f in a n c in g  a re  s u b je c te d  to  th e  
C om m is sio n 's  a p p ro v a l and  a u th o r iz a t io n ,  w it h  p ro v is io n
f o r  fo ll o w in g  th ro u g h  th e  d is p o s it io n  o f  th e  p ro ce e d s .
In  o rd e r  th a t  e s s e n t ia l f in a n c ia l  p ro je c ts  may n o t f a i l
f o r  wan t o f  com ple te  com pliance  w it h  th e  s ta tu to r y  
s ta n d a rd s , th e  Co mmiss ion is  empowered n o t o n ly  to  g ra n t 
o r  deny  an y p a r t ic u la r  a p p li c a t io n ,  b u t to  g ra n t  i t  in  
p a r t  and de ny  i t  in  p a r t , o r  to  g ra n t i t  w it h  su ch  m o d if i-  
c a t io n s  and  upon  su ch  te rm s and c o n d it io n s  as  i t  may 
p re s c r ib e . "  (e m phasi s s u p p li e d .)

( 2 )  The se cond  an sw er  to  th e  m a jo r i t y 's  m is re a d in g  o f  th e  law 
on t h i s  m a t te r ,  i s  th a t  th e  I n te r s ta te  Commerce Co mmission  ha s th e  
po we r to  is s u e  c e r t i f i c a t e s  o f  conven ie nce  and n e c e s s it y ,  and  in  th e  
e x e rc is e  o f  th a t  powe r i t  h o ld s  e x te n s iv e  h e a ri n g s  b e fo re  a p p ro v in g  
each  c e r t i f i c a t e  a p p li c a t io n  f o r  r a i l r o a d  c o n s t ru c t io n .  C onsequently  
a pro pose d c o n s tru c t io n  u n d e r ta k in g  has bee n th o ro u g h ly  in v e s t ig a te d  
(u n d e r a d i f f e r e n t  s e c ti o n  o f  th e  A c t)  b e fo re  th a t  Com miss ion is  
c a ll e d  upon  to  appro ve  th e  is suance  o f  s e c u r it ie s  to  f in a n c e  i t ,  and 
th e  r e s u l t s  o f  th a t  p r io r  in v e s t ig a t io n  s u b s t it u te  f o r  o r  su pple m ent 
th e  in v e s t ig a t io n  th a t  i t  makes under S e c ti o n  20 ( a ) .  In  o th e r  w ord s, 
th e  sc op e o f  an a c tu a l in q u i r y  by  th e  ICC under S e c ti o n  20 (a )  i s  n o t 
n e c e s s a r il y  a measure o f  th e  sc op e o f  th e  in q u ir y  a u th o r iz e d  th e re b y ;

1 0 / S p e c i f ic a l ly ,  I .  L . Sharfm an, The  I n te r s ta te  Commerce Co mmiss ion 
V o l.  1 a t p . 19 0,
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and that Commission's practice in no way limits the scope of the in­
quiry we are authorized and directed to make under the statutory 
counterpart of Section 20 (a). The following excerpts from the deci­
sions of the ICC itself make this clear:

"We are required to make investigation of securities 
before authorizing their issue."11/

"Our powers, in the public interest, to grant or with­
hold approval of security issues are broad."12/

"In any application to us for authority to issue se­
curities, we are bound to measure the proposal by the 
test of the public interest in whatever phase that 
interest may appear to be affected."13/

And, from the Supreme Court of New York:

"Whatever may be the language used in its decisions, it 
is clear that when the [Interstate Commerce] Commission 
is called upon to approve the issuance and sale of secu­
rities under § 20a it has felt itself free, and properly 
so, to exercise its own independent judgment for that of 
the directors where in its opinion the public interests 
would best be served thereby. * * * Obviously, it 
would be futile [for an applicant] to propose a security 
issue which the Commission would be bound to disapprove 
as not 'compatible with the public interest' or with the 
proper performance by it of service to the public."I*4/

In sum, the majority's attempt to obscure the unobscurable intent 
of Section 204 of the Federal Power Act by an overlay of legalisms 
simply will not do.

11/ In the Matter of Wheeling 6 Lake Erie Railway Company, 67 ICC 293— crem:---------------- -------------------
12/ In the Matter of New York, Chicago, and St. Louis Railroad Company,
~  79"TC-e“5 3I~ t 3S5* C I ---------

13/ Stock of New Jersey, Indiana 6 Illinois R., 94 ICC 727 at 729
“  ( 1 9 2 3 7 7 ------- ----------------------------
14/ Casey v. Woodruff, et al., 49 N.Y.S. 2d 625 at 640 (1944),
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N e it h e r  w i l l  th e  a t te m p t,  a lt h o u g h  i t  i s  u n d e rs ta n d a b le , t o  bru sh 
a s id e  th e  V i r g in ia  com m is s io n ’ s r e fu s a l to  s h ir k  i t s  s ta tu to r y  d u ty  in  
a s im i la r  s i t u a t io n .  In  th a t  ca se  th e  V i r g in ia  co m m is si on re fu s e d  to  
appro ve  an is su e  o f  s e c u r i t ie s  by  an e le c t r i c  u t i l i t y  on th e  gr ou nd  
th a t  th e  f a c i l i t i e s  t o  be  fi n a n c e d  th e re b y  would  n o t be  " i n  th e  p u b li c  
in t e r e s t . "  I f  I  unders ta nd  t h e i r  p o s it io n  c o r r e c t ly ,  th e  members o f  
th e  m a jo r it y  im p ly  th e  ca se  is  " in a p p o s it e "  be ca us e th a t  Co mmiss ion 
po ss ess ed  th e  po we r t o  is s u e  o r  deny  c e r t i f i c a t e s  o f  conven ie nce  and 
n e c e s s it y  when i t  h e ld  th a t  th e  is su e  was n o t " in  th e  p u b li c  in t e r e s t "  
as de te rm in ed  under i t s  s e c u r it y -a p p ro v a l s t a t u t e ! The  m a jo r it y  have  
m is re ad  th e  case .

The case  in v o lv e d  th e  1934 P u b li c  S e c u r it ie s  Law o f  V i r g in ia  
(7  Va . 5 6 -7 5 ). "The  1934 s ta tu te  is  co nce rn ed o n ly  w it h  th e  is suance  
o f  s e c u r i t ie s , "  th e  V i r g in ia  co mmission  e x p la in e d , and i t  "s a ys  t h is  
co mm ission mus t g ra n t th e  a u th o r it y  a p p li e d  f o r  u n le s s  i t  f in d s  th a t  
th e  lo a n  i s  n o t 'r e a s o n a b ly  n e ce ssa ry ' to  c a r r y  o u t one o r more o f  th e  
[ p u b l ic  u t i l i t y ]  purp oses s e t  f o r t h  in  th e  a p p li c a t io n "  (e m phasi s su p­
p l ie d ) .  The Co mmiss ion th en  we n:  on to  f in d  th a t  th e  a p p li c a t io n  
" f i l e d  December 12 , 1 9 4 9 ,"  and on which " p u b li c  h e a ri n g s  began  A p r i l  24 , 
1950, "  was n o t ” ln  th e  p u b li c  in t e r e s t "  (e m phasi s s u p p li e d ) .

I t  i s  t r u e  th a t  th e  V i r g in ia  Code now p ro v id e s  th e  V i r g in ia  com­
m is s io n  w it h  th e  ( a d d i t io n a l )  po we r to  is s u e  c e r t i f i c a t e s  o f  convenie nce 
and n e c e s s it y .  S p e c i f ic a l ly ,  i t  s ta te s  a t  S e c ti o n  50 -  265.2  th a t  —

" I t  s h a l l  be u n la w fu l f o r  any  p u b li c  u t i l i t y  to  
c o n s t ru c t ,  e n la rg e  o r  a c q u ir e ,  by  le a se  o r  o th e r ­
w is e , any f a c i l i t i e s  f o r  use in  p u b li c  u t i l i t y  
s e rv ic e  . . . w it h o u t f i r s t  h a v in g  o b ta in e d  a 
c e r t i f i c a t e  fr om  th e  Comm iss ion  th a t  th e  p u b li c  
convenie nce and  n e c e s s it y  re q u ir e  th e  e x e rc is e  
o f  su ch  r ig h t  o r  p r i v i le g e .  Such  c e r t i f i c a t e  s h a l l  
be  is su e d  by th e  Co mmiss ion o n ly  a f t e r  fo rm a l o r  
in fo rm a l h e a r in g  and  a f t e r  due n o t ic e  to  in te re s te d  
p a r t ie s . "

Bu t b e lo w , a t  S e c ti o n  56 -  2 6 5 .8 , th e  la w  u n e q u iv o c a ll y  s ta te s  th a t  
su ch  c e r t i f i c a t i n g  a u th o r it y  —

" . . .  s h a l l  n o t a p p ly  to  o r  in  an y way a f f e c t  any 
p ro ce e d in g  b e fo re  th e  . . . Co mmiss ion on o r  b e fo re  
J u ly  f i r s t ,  n in e te e n  hun dr ed  f i f t y r "  ( emph as is  
s u p p li e d , )

One has o n ly  t o  re ad th a t  da te  and  comp are i t  w it h  th e  f i l i n g  da te  
and d a te  o f  commencement o f  h e a ri n g s  b e fo re  th e  V i r g in ia  co mmission  
to  agre e w it h  my s ta te m e n t th a t  in  th e  p a r t ic u la r  ca se , th e  V i r g in ia  
co m m ission was "a rm ed  o n ly  w it h  th e  powe r o f  a p p ro v a l o r  d is a p p ro v a l
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over s e c u r i ty  is su e s "  and th a t  i t  "u se d th a t  pow er to  p re v en t c o n s tr u c ­
t i o n . "  The m a jo ri ty  in  t h i s  case  we re no t w il l in g  to  use  th a t  power to  
i n i t i a t e  an in q u ir y . The re  i s  th e  d if fe re n c e  be tween th e  two c a se s .

The m a jo ri ty  op in io n  in c lu d e s  nume rou s s ta te m e n ts  i r r e c o n c i la b le  
w ith  th e  f a c t s ,  which I ha ve  n e i th e r  th e  tim e nor th e  in c l in a t io n  to  
comment on in  d e t a i l .  The fo ll o w in g  sen te nce  i s  s e le c te d  only  a s  an 
ex am pl e.  In  i t  th e  m a jo ri ty  a s s e r t :  "The re cord  in d ic a te s  th a t  th e  
[ a p p l ic a n t’ s ]  new i n t e r t i e  w i l l  p ro v id e  fo r  th e  ex ch an ge  o f en er gy  
be tw ee n th e  two  sy st em s and  w i l l  be  a v a il a b le  fo r  us e by th e  B onnevil le  
Power  A d m in is tr a ti o n  o r o th e r  u t i l i t y  co mpa nies  in  th e  P a c if ic  N ort hw es t. "

In  th e  f i r s t  p la ce  th e re  was and i s  no "re co rd "  in d ic a ti n g  th e  fo r e ­
go in g , o r ,  f o r  th a t m a tt e r , a n y th in g  e l s e .  In  th e  se co nd  p la ce  th e re  
i s  only  one  i n t e l l i g i b l e  re ad in g  o f t h a t  se n te n c e , p a r t i c u l a r ly  th e  po r­
ti o n  I ha ve  em ph as iz ed . I t  in d ic a te s  th a t  P .P .S L . and P.G .&E . ha ve  o f ­
fe re d  to  al lo w  th e  use  o f excess  l i n e  c a p a c it y  by o th e r p u b li c  and  p r i -  
v a te  pow er agen c ie s fo r  w hee ling t h e i r  own pow er to  t h e i r  own 
w hole sa le  cu st om er s ov er  th e  co m pa nie s’ l i n e .  I ha ve  made ev er y po s­
s ib le  e f f o r t  to  s u b s ta n ti a te  t h i s  s ta te m e n t,  in c lu d in g  d is c u s s io n s  
w ith company o f f i c i a l s ,  and  ever y  e f f o r t  ha s ended in  a fi n d in g  th a t 
th e  s ta te m en t was and  s t i l l  i s  in  f l a t  c o n tr a d ic ti o n  o f th e  f a c t s .
The co mpa nies  have , in d eed , o ffe re d  t o  be  th e  so le  p u rc h a se rs  and s e l l -  
e r s  o f pow er be tw ee n th e  two re g io n s  but th ey  ha ve  no t made th e  l in e  
a v a il a b le  to  o th e r agenc ie s in  a ge nuin e w he el in g agre em en t.  At th i s  
d a te  th e re  appears  to  be  ever y  re aso n  to  b e li e v e  th ey  never w i l l .  Le t 
me add  th a t  th e  p u b li c  i n t e r e s t  would pro bably  b e n e f i t m a te r ia l ly  i f  
t h i s  p ro g n o s ti c a ti o n  sh ou ld  l a t e r  pr ov e to  be wrong , bu t as  of now i t  
i s  ver y  f a r  from wr ong. C o n str u c ti o n  of th e  l i n e  has  n o t y e t be gu n,  
more th an  e ig h t mo nth s a f t e r  h u rr ie d  appro val o f s e c u r i t i e s ,  be ca us e 
o f th e  co m pa ni es ’ i n a b i l i t y  to  o b ta in  p erm it s to  b u il d  a c ro s s  p u b li c  
la n d s , and  th e re  i s  re as on to  b e li e v e  th a t  th e  p erm it s a re  be in g  w it h ­
h e ld  as th e  d i r e c t  r e s u l t  of th e  co m pan ie s’ r e f u s a l  to  sh a re  c o s ts  and 
b e n e f i ts  o f th e  li n e  in  th e  p u b li c  i n t e r e s t .  Thi s i s  n o t th e  im pre ss io n 
co nv ey ed  by th e  se n te nce  I ha ve  quo te d from  th e  m a jo r i ty ’s  o p in io n .

The fo re g o in g  i s  s e t  fo r th  as  a c a u ti o n  to  a tt o rn e y s  and s c h o la rs  
re ad in g  t h i s  c a se , so  th a t  th ey  may ex am ine a s s e r te d  f a c t s  w ith  c a re .
As can be  se e n , some o f them  a re  no t f a c t s .

The m a jo ri ty  make much of th e  unden ia b le  f a c t  th a t  our ju r i s d i c t i o n  
ove r s e c u r i ty  is su e s  of e l e c t r i c  co mpa nies  i s  li m it e d  by  th e  p e c u li a r  
wording  of th e  F edera l Power A ct . I t  i s  c e r t a in ly  tr u e  th a t  many e le c ­
t r i c  co mpa nies  a re  re q u ir e d  to  ex po se  t h e i r  s e c u r i ty  i s s u e s  — an d th e  
p ro je c ts  to  be fi nanced  th e re b y  — to  our  s c ru ti n y  e i t h e r  n o t a t  a l l  
o r only  be ca us e o f r a th e r  i r r e le v a n t  f a c to r s  havin g to  do w ith  p la ce  
o f in c o rp o ra ti o n  and th e  l i k e .  But th a t  i s  no  re aso n  fo r  us  to  re fu se  
to  e x e rc is e  th e  j u r i s d i c t i o n ,  s p o tt y  and sk etc hy  th ou gh  i t  may b e ,
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wh ich  C on gr es s has  se en  f i t  t o  g iv e  u s , and wh ich  we could  and  sh ould  
ha ve  e x e rc is e d  in  t h i s  c a se . Nor  i s  th e re  any re ason  in  th e  p u b li c  
i n t e r e s t  fo r  ou r f a i l i n g  to  c a l l  th e  a tt e n t io n  of C on gr es s to  th e  in ­
adeq u ac ie s o f th e  s t a tu t e  wh ich  th e  m a jo ri ty  op in io n  o u tl in e d . No 
move has  been  made to w ar d doin g so  in  th e  e ig h t mo nth s s in c e  th e  
m a jo r it y  op in io n  was p u b li sh e d . One f in d s  i t  hard  to  esc ap e th e  co n­
c lu s io n  th a t  th e  m a jo ri ty  f a i l e d  to  ta k e  a c ti o n  in  t h i s  case  no t be­
cause  th ey  la cked  th e  pow er b u t bec au se  th ey  p re f e r re d  in a c ti o n  th en  
and ha ve  con ti nued  to  p re f e r  i t  s in c e .

The same i s  tr u e  w ith  re s p e c t to  our la ck  o f c e r t i f i c a t i n g  pow er 
over su ch  new ly -i m port an t de ve lo pm en ts  as  lo n g -d is ta n c e  e x tr a -h ig h -  
v o lt a g e  re g io n a l i n t e r - t i e s .  I w il l no t le ng th en  t h i s  d is s e n t by a 
r e c i t a l  o f th e  many ways in  wh ich  th e  new tr a n sm is s io n  te chno lo gy  may 
now a f f e c t  th e  p u b li c  i n t e r e s t  f o r  good  o r i l l  in  t h i s  v i t a l  f i e l d .
The very  cas e here  d is c u sse d  i s  a f a i r l y  i l l u s t r a t i v e ,  thou gh  by no 
mea ns a com ple te , ex am pl e.  S u ff ic e  i t  to  sa y  th a t  th e  te c h n o lo g ic a l 
and econom ic c ir cum st ances a f f e c t in g  th e  p u b li c  i n t e r e s t  a re  now r a d i ­
c a l ly  d i f f e r e n t  from th o se  in  wh ich  th e  C ongre ss , in  19 35 , deci ded not 
to  g ra n t c e r t i f i c a t i n g  a u th o r it y  to  u s . B i l l s  wh ich  wo uld  c lo se  t h i s  
gap f o r  th e  p ro te c ti o n  o f th e  p u b li c  were in tr o d u ced  in  th e  l a s t  s e s ­
s io n  o f th e  C on gre ss . We ha ve  been  as ke d to  su p p o rt  th o se  b i l l s  and  
I b e li e v e  we sh o u ld . But in  th e  e ig h t mo nth s s in c e  p u b li c a ti o n  o f 
t h e i r  op in io n  th e  m a jo r it y  h e re in  ha ve  made no move and ha ve  sp ok en  no 
word  in  su ppo rt  of  th o se  b i l l s  d e s p it e  th e  p re se n t in ad eq u a c ie s  o f th e  
s t a tu t e  wh ich  th ey  th em se lv es ha ve  p o in te d  o u t.

In  t h i s  case  we ha ve  be en  fa ce d w ith a c le a r  ch o ic e : l i k e  th e  
V ir g in ia  co mm iss ion  in  th e  case  c i te d  above we co uld  ha ve  us ed  th e  
to o l s  we a lr e a d y  have, in adequa te  thou gh  th ey  mig ht  pr ov e to  be in  o th e r 
c a s e s , w hil e ask in g  th a t  we be  pro vid ed  w ith  th e  a d d i t io n a l  to o l s  n eces- 
sa ry  f o r  f u l l  p ro te c ti o n  of th e  p u b li c  i n t e r e s t  in  a l l  c a s e s . Or we 
c o u ld , as  th e  m a jo ri ty  ha ve  done w ith su per b i l l o g i c ,  p o in t to  th e  
m is s in g  to o ls  (a nd  some wh ich  a re  no t m is si ng ) a s  an ex cu se  fo r  r e f u s a l  
to  u se  th e  on es  we have , and  th en  consp ic uousl y  r e f r a in  from ask in g  
th a t  th e  m is si ng  to o ls  be  su p p li e d .

The l a t t e r  co urs e  was ch os en  by th e  m a jo ri ty  in  t h i s  c a se . I r e ­
s p e c t f u l ly  suggest th a t  i t  i s  n o t good  en ou gh . The p u b li c  i n t e r e s t ,  
l i k e  th e  law  a v a il a b le  to  us  b u t no t emplo yed in  t h i s  c a s e , loom s la rg e  
t o  th o se  who se a rc h  fo r  i t .  I f  th e  p u b li c  i s  to  be g iv en  th e  p ro te c ti o n  
fro m monop oly  wh ich  i t  d ese rv es and  e x p e c ts , th e  law  mu st e v e n tu a ll y  
matc h th e  p u b li c  i n t e r e s t .  I b e li e v e  th e  law a d eq u a te ly  en able d  u s , in  
th e  p u b li c  i n t e r e s t ,  to  d is p o se  o f th e  is su e s  po se d by t h i s  c a se . In  
th e  fu tu re  th e  law  mu st be  ch an ge d so  th a t i t  m at ch es  th e  p u b li c  i n t e r ­
e s t  in  ev er y  c a s e , and  th e  law  mu st be u se d .
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Mr. Swidler. Now, these sec uri ty issue cases usu ally  are  decided 

by a form al order. They are  tie d in to th e mechanics of  is suing secu ri­
ties  in the  financial marke ts, and  we try  to act on them with enough 
speed so th at  the  companies can tak e advanta ge  of the  un de rw rit ing 
com mitmen ts which fre quently  exp ire  in a mat te r of  hou rs or  days.  
In  th is  case, because of the transm iss ion -lin e problem to which I re ­
fer red  in m y testim ony  th is m orn ing , Mr.  M organ dissented, and, at  the 
meeting, a sta tem ent  of th at  dissent was mad e a pa rt  of the  forma l 
order.

Th ere  is no sta tem ent  in the  March  28, 1962, orde r of all of  the  
vigorous pros and  cons which had been mooted in the  meetin gs we 
had  hel d ; this  case had been d iscussed on several  occasions.

But  we sim ply  took the  for ma l orde r prepared  by the  sta ff and  
issued it  in  orde r to enable the  compan y to  sell its  secu ritie s.

But  we did att ach a sho rt sta tem ent of the  diss ent , and it read as 
fo llo ws :

Commissioner Morgan dissents on the grounds that  the period  of public notice 
was unreasonably short , that  the  notice of application was deficient, and that  th e 
construction of one of the faciliti es to be financed from the proceeds of the  
secu rities authorized here in—the  Oregon-California intert ie as proposed by ap­
plicant—has not been shown to be compatib le with the public  inte rest , and 
should not be autho rized  pending policy decisions rela tive  to such an intert ie 
scheduled by the  cur ren t session of the Congress. A Commission opinion and 
Commissioner Morgan’s dissent  will be issued la ter.

Th is was issued throu gh  our in for ma tio n office in th e usual way.
Mr. Brotzman. Wha t was th e da te o f issuance ?
Mr. Swidler. Th e da te was March  28, 1962. Th e press release 

which was prepare d to g ive not ice to the  p ublic  o f wh at we d id sta ted  
the  fac ts abou t the  issuance of th is  o rder,  and inc luded the  fol low ing  
sta tem en t of th e d isse nt :

Commissioner Howard Morgan dissented on the grounds that  the period of 
public notice was unreasonably  sh ort, that  the FPC ’s notices of application were 
deficient, and th at  construction of the  Oregon-California in ter tie  “has  not been 
shown to be compatible  with the  public inte res t and should not be authorized  
pending policy decisions rela tive to such an int ert ie scheduled by the cur ren t 
session of the  Congress.”

The press relea se conc luded, as the  orde r had. “A Comm ission 
opinion  and Com missioner Morga n’s dissent will be issued la te r.”

Now, Mr. Morgan  felt  t ha t th is did  not do jus tice to his  d issent, and  
he prepared  a se parat e press release which was issued by the  Com mis­
sion’s in for ma tio n office and was mad e a pa rt  of  t he release, tog eth er 
with the  forma l opin ion.  I  will  rea d th is press sta tem ent. It  is 
headed  as f ollows: “Pres s s tatem ent by Com mission er Ho wa rd Mor­
gan  for  dai lies  in th e Pa cific  N orthwest  State s.”

Com mission er Morg an’s release then co nt in ue d:
Commissioner Morgan, a residen t of Oregon and form er Oregon public uti lity  

commissioner , commented fu rt her: “All three of the Pacific coast  Governors, 
all six of the  Senators, and the  public uti lity  commissioners of Oregon and 
Washington, are  on record aga inst this sor t of an inte rtie , in the absence of 
legislation protecting  he Pacific Northw est against  power raid s under the prefer­
ence clause. The Governors and Sta te uti lity  commiss ioners were informed 
of this proceeding, but  did not unders tand its significance and did not investi­
gate  its in ter sta te aspects deeply enough to discover what was involved. The 
result was that  while the Governors remained silent,  the Sta te uti lity com­
missioners  actual ly approved the  security issue with no rese rvations as to the 
projects Involved. The major ity  of the FPC followed the ir lead.
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“When I discovered th at  a California intert ie was involved, I informed the commissioners in the Northwest through Chai rman Pear son of the Washington 
commission. Mr. Pearson promptly protested, and asked the  FPC to hold up 
auth oriz atio n for the inte rtie . Unfortunately, thi s proved not to be enough to stop the majority of the FPC from acting, and at the time final action was 
rushed through this morning, we still had not heard  from anyone in Oregon.

“I shall  file a full and vigorous dissent, but I am afr aid  the  Northwest Sta tes must now look to Congress for the protect ion they will short ly need.”
The final para gra ph :
“This is alre adj ’ a mess, and it can be a dangerous and expensive mess.”
Mr. Brotzman. Th is is all from  the pre ss release?
Mr. Swidler. Th is is all from  the pres s release issued by the  Fe d­

era l Power C ommission inform ation  office.
Th is is the  sep ara te pres s release by Com missioner Morgan.
Mr. Brotzman. These  all came ou t-----
Mr. Swidler. The y were issued tog ether. They all come out to ­

gether . The order, with  the notatio n of the  gro unds of his dissent,  
and a s tatemen t tha t a ful l dissen t and a major ity  s tatement would be 
issued lat er,  the  Com mission’s form al cov ering press release , Mr. 
Mo rga n’s supplem entary  press release, were  all issued as a package 
on March 28.

I offer th is package fo r the reco rd, Mr. Chairma n.
The Chair man . Le t it be received fo r the  record.
(The  docume nt refer red  to is as foll ows:)

[Federal Power Commission Docket Nos. E-7024 and E-7025 , release No. 11,920]
FPC Authorizes Pacific Power & Light Co. T o Issue $35 Million in F irst 

Mortgage Bonos and 696,695 Shares of Common Stock

Washington, D.C., March 28, 1962.—The Federal Power Commission today 
autho rized  Pacific Power & Light Co., of Port land , Oreg., to  issue $35 million, in 
30-year first mortgage bonds and 696.695 shares of common stock, par  value $3.25 per share.

Proceeds from the stock, of about $19,900,000, and from the $35 million bond issue will be used by the company to repay an estim ated  $42 million of o uts tand­
ing promissory notes and to help finance its cur ren t construction  program.

The bonds will be sold at  competitive bidding. The  common stock will be 
offered to Pacific Powe r’s stockholders for subscription  on the basis of one share for each 20 shares held. Any unsubscribed shares will be sold at  competitive bidding.

Pacific Power’s cur ren t construction  program is expected  to require about $44 million for 1962 and $56 million for 1963. The construction  expen ditures 
include $250,000 for completion of the company’s Iron  Gate hydroelectric projec t, and $18 million for inst alla tion  of a 150.000-kilowatt un it at  its Glenrock, Wyo., Dave Johns ton steamplant .

Other items are  $5,500,000 for a new hydroelect ric project, and $20,865,000 
for elect ric transmiss ion facili ties, including a 230-kilovolt line extending from 
Klamath Falls,  Oreg., into Califo rnia where it would interconnec t with Pacific 
Gas & Elect ric Co.’s system. Pacific’s sha re of this line is estimated to cost $5 million.

Commissioner Howard Morgan dissented on the  grounds tha t the period of public notice was unreasonably short, tha t the FPC’s notices of applica tion were 
deficient, and tha t const ruction of the Oregon-Cali fornia intert ie “has not been 
shown to be compatible with the public interest and should not be authorized pending ]>olicy decisions rela tive  to such an intert ie scheduled by the current session of the Congress.”

A Commission opinion and Commissioner Morgan’s dissent will be Issued later.



ADMINISTRATIVE PROCESS 187
P ress Sta tem ent  by Com mi ssione r H oward Morgan for Dai lies  

in  th e P ac ific N or thwe st  S tate s

Commissioner Morgan, a resident  of Oregon and form er Oregon Public Utili ty 
Commissioner commented fu rther : “All three of the Pacific Coast Governors, 
all six of the Senators, and the public uti lity  commissioners of Oregon and 
Washington are on record aga inst  this sor t of an intertie , in the absence of 
legislation protecting  the Pacific Northwes t aga inst power raid s under the pref­
erence clause. The Governors and Sta te uti lity  commissioners were informed 
of this proceeding but did not understand  its  significance and did not investiga te 
its inters tat e aspec ts deeply enough to discover what was involved. The result  
was tha t while the  Governors remained silent the Sta te uti lity  commissioners 
actually approved the security issue with  no rese rvat ions  as  to the projects 
involved. The majori ty of the FPC followed the ir lead.

“When I discovered that  a Cali fornia inter tie  was involved I informed the 
commissioners in the  Northwest through Chairman Pearson of the  Washington 
Commission. Mr. Pearson prompt ly protested  and asked the FPC to hold up 
authorization for the inter tie.

“Unfortunate ly this proved not to be enough to stop the majori ty of the FPC 
from acting,  and at  the time final actio n was rushed  through thi s morning  we 
still  had not heard from anyone in Oregon.

“I shall file a full and vigorous dissent, but  I am afr aid  the Northwest States 
must now look to Congress for the  protec tion they will shor tly need.

“This  is already a mess, and it can be a dangerous and expensive  mess.”

UNITED STATES OF AMERICA FEDERAL POWER COMMISSION
Before  Commissioners:  Joseph C. Swidler, Chairm an;  Howard Morgan,

L. J. O’Connor, Jr ., and Charles R. Ross 
Pacific Power & L ight  Co. Docket No. E-7024

Order Autho riz ing  th e  I ss ua nc e of F irst Mortgage Bonds 

(Issued March 28, 1962)
Pacific Power & Light Company (Applicant) , a corporation  organized under the 

laws of the Sta te of Maine and doing business in the States of Californ ia, Oregon, 
Washington, Wyoming, Montana and Idaho, with its  princ ipal business office a t 
Portland,  Oregon, filed an application on February  19, 1962, as supplemented 
on F ebruary 27 and March 8 and 13, 1962, for an order,  pursu ant to Section 204 
of the Federal Power Act, author izing the  issuance of $35,000,000 principal 
amount of Fi rst  Mortgage Bonds, due 1992, to be sold at competi tive bidding.

Applicant proposes to issue the Bonds under its Indenture  of Mortgage and 
Deed of Trust, dated as of July 1, 1947, to Gua ranty Trust  Company of New 
York (now Morgan Gua ranty Trust  Company of New York), and Oliver R. 
Brooks (Wesley L. Baker, successor ), as trus tees , as here tofore supplemented 
and as to be furth er supplemented by a proposed Thi rtee nth  Supplemental 
Ind enture  to be dated as of April 1,1962.

On or abou t March 29, 1962, Applicant proposes to invite sealed, wri tten bids 
for the purchase  of the Bonds, by newspaper publica tion and by dis tribution of 
a Form of Bid, together with a state men t of the terms and condit ions rela ting  
thereto and a recital of the  terms of purchase  w’hich will constitute the purchase 
agreem ent herein. All bids, w’hether  from a single bidder or from a group of 
bidders, must be submitted on the Form of Bid provided by the Applicant and 
each cou nte rpa rt must be signed by the bidder , or by the rep resentativ e in the 
case of a group of bidders. Each bid must  be for the purchase of all the Bonds 
and must specify: the coupon rate , which shal l be a multiple of one-eighth of 1 
percent;  the price exclusive of accrued inte res t to be paid to Applicant for the 
Bonds, which price shall be not less than 98*6 percent nor more than 102% 
percent of the principal amount  thereo f; and, that  Applican t sha ll be paid the 
amount of the accrued inte res t on the  Bonds from April 1, 1962 to the  date of
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paym ent ther efor mid delivery thereof. Each bid must he accompanied by a certified or official bank check or checks in the aggregate amount of $1,050,000, payab le in New York Clearing House funds.
Unless postponed all bids for  the proposed issuance of Bonds must be presented to Applicant before 11 :00 a.m., New York Time, on April 11, 1962, a t Room 2033, Two Rector Stree t, New York 6, New York. Unless Applicant rejects all bids, which it reserves the right to do, or  excludes a bid or bids for reasons specified in the state men t of the terms  and conditions, it will accept the bid which will provide it with the lowest annual cost of money.
Applicant will utilize the proceeds of approximately  $35,000,000 to be obta ined from the proposed issuance of Bonds, togethe r with proceeds of approximately $19,000,000 to be obtained from the proposed issuance  of additional Common Stock (Docket No. E-7025), to repay an estimated $42,000,000, principal amount of Promissory  Notes, which Applicant has alrea dy issued or will have issued under the author ity granted by this  Commission in Docket No. E-7011,* and toward the cost of it s current  construc tion program, which is expected to requi re the expendi ture  of approximately $44,000,000 for 1902 and $50,000,000 for 1903.
Appl icant ’s estimated construction expenditures for 1902 and 1903 include $250,000 for completion of the Iron Gate Hvdroelectric project in 1902, and $3,000,000 in 1902 and $15,000,000 in 1903 for insta llat ion of a 150,000 kw unit at the Dave Johns ton Steam Plan t at Glenrock, Wyoming. Applican t allocates $5,500,000 to the Salt Caves Hydroelectr ic project—subjec t to obtain ing required regu lato ry authority  permits . Other  items, for 1902 and 1903, respectively, ar e:  elect ric transmiss ion facili ties, $14,205,000 and $0,000,000; other  facili ties. $5,031,000 and $4,500,000; electric dist ribution facili ties. $15,383,000 and $17,000,- 000; add itions to steam heating , water and telephone util ity systems, $1,827,000 

and $1,540,000, and, other  plant facil ities, surveys and invest igations, $1,845,000 and $5,100,000.
Wr itte n notice of the application has been given to the Public Util ities  Com­mission of California, the Idaho Public Utilit ies Commission, the Public Service 

Commission of Montana, the Public  Util ity Commissioner of Oregon, the Wash ­
ington Util ities  and Transporta tion  Commission, and the Public Service Com­mission of Wyoming, and to the Governor of each of those States. Notice of the application has also been given by publication in the Federal Reg ister  on March 8. 1962 (27 F. R. 2259), sta ting tha t any person desir ing to be he ard or to make 
any pro tes t with reference to the  application should file a petition or prote st on or before March 21. 1962 with  the Federal Power Commission, Washington 25, 
D.C. No protest  or petition  or request to be heard in opposition to the gran ting  of th e applica tion has been received.

On March 13, 1962, the Public  Util ities  Commission of California  ; on March 6. 1962, the Idaho Public  Utili ties Commission; on March 7. 1962. the Public Service  Commission of Montana ; on March 16. 1962, the Public  Uti lity  Commis­sioner of Oregon; on March 16, 1962, the Washington Uti litie s and Trans porta­tion Commission; and, on March 8, 1962, the Public Service Commission of 
Wyoming approved the proposed issuance of $35,009,000 principal amount, of Bonds, in th e manner and for the purposes  set forth above.

The Commission finds:
(1) Applicant, a Maine corporation, owns and opera tes faciliti es for  the  t rans ­mission and sale at  wholesale  of elect ric energy which is transm itted between 

the Sta tes of Oregon and Washington, from the Sta te of Oregon to the  Sta te of Cal iforn ia, and between the States of Montana and Wyoming, and is consumed outside of the Sta tes in which it is generated. These faciliti es are  in addition 
to and do no t include fa cili ties  used for  the  generation of e lectr ic energy or  fac ili­ties  used in local dist ribution or only for the transmission of elec tric energy in 
in tra sta te  commerce, or fac iliti es for the transmission of elect ric energy con­sumed wholly by the transm itte r. Applicant is, therefore, a public uti lity  wi thin the meaning of that  term as used in Section 204 of the Federal Power Act.

♦B.v o rd e r is su ed O cto ber  6, 19 61 , in  D ock et  No. E -7 0 1 1 , A p p li can t w as a u th o ri z e d  to  is su e  up  to  S45 .0 00 .0 00 , p ri n c ip a l am o u n t of P ro m is so ry  N ote s,  u n d e r a C re d it  A gre em en t of  A u g u st  15 . 19 61 , betw ee n A p p li can t nn d v a ri o u s  han ks.  T he  n o te s  w er e to  be  d a te d  ns  of  th e  d a te s  o f th e  b o rr ow in gs  : w er e to  m a tu re  el ev en  m o n th s  n f te r  d a te s  o r on  M ar ch  31 , 19 63 . w h ic h ev er shou ld  be  e a r l ie r ;  nnd. w ere  to  bear in te re s t n t th e  Ne w Yor k p ri m e ra te . T h e  n o te s  w ere  to  be  is su ed fo r th e  fo ll ow in g  p u rp o se s: to  d is ch a rg e  n o te s  a g g re g a ti n g  .$10 0 0 0 .9 0 0  Is su ed  by  T he C a li fo rn ia  O re gon Pow er C om pa ny nnd ass um ed  by  A p p li can t in  th e  m erg e r o f C a li fo rn ia  O re gon in to  A p p li can t ; to  d is ch a rg e  no te s a g g re g a ti n g  $1 8, 00 0, 00 0 is su ed  by  A p p li can t to  o b ta in  c o n s tr u c ti o n  fu n d s : nn d,  to  p ro v id e  a d d it io n a l fu n d s  re qu ir ed  fo r A p p li c a n t' s  c o n str u c ti o n  p ro g rn m . T he  ap p li c a ti o n  fo r th e  is su an ce  o f th e  no te s s tn te d  th a t  A p p l' c a n t’s c o n str u c ti o n  p ro g ra m  h ad  an  e st im a te d  cost  of  $3 0, 034,0 00 in  th e  la s t six 
m o n th s  o f 19 61  and  an  e s ti m a te d  co st  o f $12,0 00, 000 in  th e  fi r s t th re e  m o n th s  o f 19 62 .
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(2) The proposed issuance  and  sale of Bonds, as described above, will con­
sti tut e an issuance of securities within the purview of Section 204 of the Act.

(3) Applicant is not organized and operatin g in a Sta te unde r the  laws of 
which the security issue here  involved is regulated  by a Sta te commission within 
the meaning of Section 204(f ) of the Ac t; and  the proposed issuance of securit ies 
is, there fore,  not exempt by vir tue  of t ha t Section from the requ irements  of Sec­
tion 204 of the Act.

(4) The proposed issuance and sale of Bonds, as hereinaf ter  authorized , will 
be for  a lawfu l object, within the corporate purposes of Applicant  and compatible 
with  the public interest, which is app rop ria te for and consisten t with  the proper 
perfo rmance by Applicant of service as a public util ity  and which will not im­
pair its  abili ty to perform that  service, and is reasonably app ropriate for such 
purposes.

(5) The period of public notice given in this ma tte r is reasonable.
The Commission orders:
(A) The proposed issuance  and sale of Bonds, upon the  term s and conditions 

and for  the purposes  specified in the application,  as described above, a re autho r­
ized, sub ject to the  provisions of this order.

(B) The proposed issuance  and sale of Bonds a t competi tive bidding shall not 
be consummated unt il—

(i)  Applicant shall have amended  its  application  pursuant  to the requ ire­
ments  of Section 34.21 k) (3)  of the Commission’s Regulations unde r the 
Federal  Powder Act rela ting  to compliance with  competi tive bidding requ ire­
ments, and Section 34.2(k) (4) of those Regulations rela ting  to affiliation, 
and shall have eith er filed such amendments or shall  have mailed them and 
advised the Commission by telephone and telegraph,  as contemplated in 
Section 34.9 of the Regulat ions.

(ii ) The Commission, by fu rth er  order, shal l have approved the  price  to 
be received by Applicant fo r the proposed issuance  of Bonds and the inte rest  
ra te  thereof.

(C) This  authorization shall expi re unless  the tran sac tion  hereby authorize d 
is consummated within 60 days from the d ate  o f issuance of this order.

(D) The foregoing  authorization is withou t prejudice  to the autho rity of this 
Commission or any othe r regulato ry body with resi>ect to r ates , service, accounts, 
valua tion,  estimates or dete rmination s of cost, or any othe r ma tte r whatsoever 
now pending or which may come before th is Commission.

(E) Nothing in this  order shall be cons trued  to imply any gua ran tee  or obliga­
tion on the pa rt of the United States with respect to any secu rities t o which this  
orde r re lates .

By the  Commission. Commissioner Morgan dissents on the  grounds that  the 
period of public notice was un reasonab ly short,  t ha t the notice of applica tion was 
deficient and th at  the cons truct ion of one of the faci litie s to be financed from 
the proceeds of the secu rities authorize d herein—the Oregon-California int er­
tie as proposed by Applican t—has not been shown to be compatib le with the 
public inte res t and should not be a uthorized  pending policy decisions rela tive  to 
such an inter-tie  scheduled by the  current session of the Congress. A Commis­
sion opinion a nd Commissioner Morgan’s dissent will be issued late r.

J oseph  II. Gutride . Secre tary.

UNITED STATES OF AMERICA 
FEDERAL  POWER COMMISSION

Before Commiss ioners: Joseph C. Swidler,  Ch air man ; How ard Morgan.
L. J. O’Connor, Jr. , and Char les R. Ross 

Pacific Powe r & Light Company Docket No. E-7025
Order Authorizing the Issuance of Common Stock 

(Issued  March 28, 1962)
Pacific Power & Light Company (Ap plic ant), a corporation organized under 

the laws of the  Sta te of Maine and doing business in the Sta tes  of Cali fornia, 
Oregon, Washington, Wyoming, Montana  and Idaho, with its principa l business 
office nt Port land , Oregon, filed an application  on Feb ruary 19, 1962, as supple­
mented on February  27 and March 8 and 13, 1962, for an order, pursu an t to 

99-948 0 —63------ 13
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Section 204 of the Federal  Power Act, authorizing the issuance of up to 696,695 shares of Common Stock, pa r value  $3.25 per share.
Applicant proposes to offer up to 696,695 addi tiona l shares of Common Stock 

to it s Common Stockholders of record at  the close of business on March 26, 1962, for subscription on the basis of one sha re of add itional Common Stock for each 
twenty shares of outs tanding Common Stock held on such record date, with  a 
supplementary subscr iption privilege if the number of shares held on the record 
date is not evenly divisible by twenty or is less tha t twenty. Righ ts to subscribe 
for the add itional Common Stock will be evidenced by transfera ble  subscr iption 
warrants . The subscr iption price per share will be determined  by Appl icant ’s 
Board of Direc tors shortly before the  proposed offering date,  and will be fixed 
in rela tion to, and at  an appropriate discount from the then marke t price  of 
Appl icant’s presently issued and outs tanding Common Stock. The subscr iption offer will expire at  3:30 p.m., New York Time, on May 1, 1962. In addition , 
Applicant proposes to sell to underw rite rs any shares of addi tional Common 
Stock for which Applicant’s Common Stockholders do not subscribe, at the same 
price at  which shares of addit iona l Common Stock will be offered unde r the sub­
script ion offer, and to fix by competitive  bidding the compensat ion of the under­
wri ters  for the ir commitments to purchase the  unsubscribed Stock.

On or about March 29, 1962, Applicant proposes to invite sealed, wri tten bids 
for the purchase  of the unsubscr ibed Stock by newspaper publica tion and by dist ribu tion  of a form of bid and a form of purchase agreement together  with a 
stat ement  of terms and conditions rela ting  thereto. All bids, whe ther  from a 
single bidder or a group of bidders, must  be on the form of bid furn ished by Ap­
plicant and must  be for the purchase  of all of the  unsubscribed Stock. Each 
bid must  specify, among othe r things, (1) the price per sha re to be paid to 
Applicant for the unsubscr ibed Stock, which price shall  be the same as the sub­
scrip tion price  to Applicant’s Common Stockholders ; and, (2) the aggregate 
amount to be paid by Applican t to the bidder  or bidders as compensation for the ir 
commitm ents and obligations in connection with the purchase by them of the 
unsubscribed Stock.

Unless postponed, all bids for the purchase of the unsubscribed Stock must 
be submit ted to Applican t at  Room 2033, Two Rector Stree t, New York 6, New York, before 11 :00 a.m., New York Time, on April 5, 1962. Each  bid must be 
accompanied by a certified or official bank check or checks in the  aggregate 
amount of $250,0(H), payable  in New York Clearing House funds.  Each of the 
bidders  must agree that  in case any shares of unsubscr ibed Stock are  acquired 
and sold prior to the expiration of thi rty  days following the day ui>on which 
the  subscr iption period expires for a price  in excess of the purchase  price plus 
$1.00 per share , the bidder will pay to the  Applicant, in addit ion to the purchase 
price, a sum equal to 50 percent of such excess. Unless Applicant rejects all 
bids, which it reserves  the right to do, or excludes a bid or bids for reasons  specified in the state men t of terms and conditions relating to bids, Applicant 
will accept the  bid which provides for the  lowest aggregate  amount of compensa­
tion to be paid by Applicant  to the  bidder or group of bidders.

Applicant will utilize the proceeds of approximately $19,900,000 to  be obtained 
from the proposed issuance of add itional Common Stock, together with proceeds 
of approximately $35,000,000, to be obtained from the proposed issuance of Fi rst  
Mortgage Bonds (Docket No. E-7024), to repay an estim ated $42,000,000, prin­
cipal amount of Promissory Notes, which Applicant has already issued or will 
have issued under  the authority  gran ted by this  Commission in Docket No. 
E-7011,* and toward the cost of its cur ren t construction  procram, which is 
expected to requ ire the expenditu re of approximately $44,000,000 for 1962 and 
$56,000,000 for 1963.

•B y or der  Issued  Oc tobe r 8. 196 1, In Do cket No. E-701 1,  App lica nt  was  au th or iz ed  to Is su e’ up to  $45,0 00,00 0, pr in ci pa l am oun t of Pr om isso ry  No tes , un der  a Cre di t Ag reem en t of Aug us t 15, 1961 be tw een App lica nt  an d va riou s ba nk s. Th e no te s were to  be da te d as of  th e dat es  of  th e bo rro wings  ; we re  to m at ure  eleven  m on th s a ft e r da te s or  on M arch  31, 1963, whi ch ev er  shou ld be earl ’e r ;  an d.  we re  to  be ar  In te re st  a t th e New York pr im e ra te . Th e no tes we re  to  be iss ued fo r th e fo llo wing pu rp os es  : to  di sc ha rg e no te s ag gr eg at in g $10,0 00 ,00 0 iss ued bv Th e Cal ifor ni a Oregon  Po wer  Co mp any an d as su med  by App lic an t In th e m erge r of Cal ifor ni a Oregon  In to  A ppli ca nt;  to  di sc ha rg e no tes ag gre ga ting  $18, - 000,0 00  Iss ued by App lic an t to  ob ta in  co ns truc tion  fu nd s ; an d,  to  prov ide ad di tion al  fu nd s re qu ire d fo r A pp lica nt ’s co ns tr uc tion pr og ram . Th e ap pl ic at io n fo r th e Iss ua nc e of the no tes st a te d  th a t A pplica nt 's  co nst ru ct io n pr og ram  ha d an  es tim at ed  co st  of $30 ,03 4,0 00 In th e la s t six  m on ths of 1961 an d an  es tim at ed  co st  of  $12 ,00 0,0 00  In th e fi rs t th re e m on th s of 1962.
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Appl icant ’s estimated cons truct ion expenditu res for  1962 and 1963 include $250,000 for completion of the  Iron Gate Hydroelectric Pro jec t in 1962, and $3,000,000 in 1962 and $15,000,000 in 1963 for installatio n of a 150,000 KW uni t at  the Dave Johnston Steam Pla nt at  Glenrock, Wyoming. Applicant alloca tes $5,500,000 to the Salt  Caves Hydroelectric Project—subject to obtaining re­quired regu latory authority  permits. Other  items, for 1962 and 1963, respec­tively, ar e:  electric transmission facil ities , $14,265,000 and $6,600,000; othe r faci lities , $5,031,000 and $4,500,000; elect ric dist ribu tion  facil ities , $15,383,000 and $17,000,000; addi tions to steam  heating, water and telephone uti lity  sys­tems, $1,827,000 and $1,540,000; and, othe r plant facil ities , surveys and inves ti­gations, $1,845,000 and $5,160,000.
Wri tten  notice of the appl ication has  been given to the  Public Util ities  Com­mission of California, the Idah o Public Utili ties Commission, the Public Service Commission of Montana, the Public  Util ity Commissioner of Oregon, the  Wash ­ing Util ities  and Tra nsportatio n Commission, and the Public  Service Commis­sion of Wyoming, and to the  Governor of each of those States . Notice of the application has also been given by publication  in the  Federal  Regis ter on March 8, 1962 (27 F.R. 2259), sta ting that  any person desir ing to be heard  or to make any protest with reference  to the  application  should tile a  petition or pro­tes t on or before March 21, 1962 with the  Federa l Power Commission, Washing­ton 25, D.C. No protest or peti tion or request to be heard in opposition to the granting of the application  has  been received.
On March 13, 1962, the  Public Uti litie s Commission of Ca lifornia; on March 7, 1962, the Idaho Public Util ities Commission; on March 6, 1962, the Public Serv­ice Commission of M ontana; on March 16, 1962, the Public Util ity Commissioner of Oregon; on March 16, 1962, the Washington Util ities and Transporta tion  Comm ission; and on March 9, 1962, the Public Service Commission of Wyoming approved the  proposed issuance and sale  of Common Stock by Applicant in the manner and for the  purposes described above.
The Commission finds:
(1) Applicant , a Maine corporation, owns and operates  faci lities for the transmission and sale at  wholesale of elect ric energy which is tran smitted be­tween the States of Oregon and  Washington, from the Sta te of Oregon to the Sta te of California,  and between the States of Montana and Wyoming, and is consumed outside of the States in which it is generated . These  faci litie s are  in addition  to and do not include fac ilit ies  used for  the gene ration of electric  energy or faci lities used in local dist ribu tion  or only for  the  transmiss ion of elect ric energy in intra sta te commerce, or faci litie s for the  transmiss ion of elec­tric  energy consumed wholly by the  transm itte r. Applicant is, therefore, a public uti lity  with in the meaning of th at  term as used in Section 204 of the Federal  Power Act.
(2) The proposed issuance  of Common Stock, as described above, will con­sti tute an issuance of sec urities with in the purview of Section 204 of the Act.(3) Applicant is not organized and operating  in a Sta te under the  laws of which the secur ity issue here involved is regu lated  by a Sta te commission within the meaning of Section 204(f) of the Act, and the proposed issuance of Common Stock is, therefo re, not exempt by virtue of that  Section from the re­quirements of Section 204 of the Act.
(4) The proposed issuance of Common Stock, as her ein aft er authorized , will be fo r a lawful object, with in the  corporate purposes of the Applicant and com­patible with  the  public interest, which is app ropriate for and consisten t with the proper performance by the Applicant of service as a public uti lity  and which will not impair its abil ity to perform that  service, and is reasonably app ropriate for such purposes.
(5) The period of public notice given in this ma tter is reasonable.The Commission orders:
(A) The proposed issuance of Common Stock, upon the  term s and conditions and for  the purposes specified in the application , as described above, is hereby authorized , subject to the  provisions of this  order.
(B)  The proposed issuance and sale of Common Stock at  competitive bidding shall  not be consummated  unt il—

(i)  Applicant shall have ammended its application  pursuant  to the  re­qui rement of Section 34.2(k) (3) of the Commission’s Regulations under the  Federal  Power Act rela ting to compliance with  competitive bidding 
requi rements, and Section 34 .2( k)(4) of the  Regu lations resu lting to affili-
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ation , and shall have eith er filed such amendments or shall  have mailed 
them and  advised  the Commission by telephone and telegram as contem­
plated by Section 34.9 of the Regulations;

(ii ) The Commission, by furth er order, shall have approved the sub­
scrip tion price per  share  to be received by Applicant for the Common Stock 
and the compensation to be paid to underwriters under the  proposed ar ­rangement as described above.

(C) This  auth orization  shall  expire unless the tran sac tion s hereby authorized are  consummated within 60 days from the date of issuance of this  order.
(D)  The  foregoing authorization is without prejudice  to the  autho rity  of this Commission or  any other regu latory body with respect to rates, service, accounts, valua tion,  estimates or dete rminations of costs, or any othe r ma tte r whatsoever which is now pending or which may come before thi s Commission.
(E) Nothing in this  orde r shall  be construed to imply any gua ran tee  or obli­gation on the  par t of th e United States in respect to any securities to which this order re lates .
By the Commission. Commissioner Morgan dissents on the  grounds that  the period of pub’ic notice was unreasonably short, that  the notice of applica tion was deficient and that  the construction of one of the faciliti es to be financed from the proceeds of the secu rities authorized  herein—the Oregon-Cali fornia inte r-tie  as proposed by Applicant—has not been shown to be compat ible with the public inte rest  and should not be authorized  pending policy decisions rela­tive to such an inter -tie scheduled by the  current session of the Congress. A Commission opinion and Commissioner Morgan’s dissent will be issued later .

J oseph H. Gutride, Secretary . 
Mr. Rogers of F lorid a. Wo uld  the  gent leman yield ?
Mr. Swidler. I am not th roug h—excuse me. Ce rta inly.
Mr. Rogers of F lorid a. I will let you finish in ju st a minute.
Is it a  no rma l procedure  for ind ivid ual  Commiss ioners to issue press 

releases ?
Mr. Swidler. No, sir ; it was the first time th is had  hap pen ed.  This 

was a gr ea t shock. The Comm ission has never been the  same.
Mr. Rogers of  Flor ida. I would think  maybe some Governors and 

othe r people  m entioned in the pre ss release  mig ht not be the  same.
W ha t I  want to know, the point I want to  make, in y ou r press  release, 

do you comment on matt ers  o utside the  purview of the  actual  ord er?
Mr. Swidler. No, sir.
Mr. R ogers of F lorid a. I n press  releases ?
Mr. S widler. No, sir.
Mr. Rogers of  Flori da . Wa s th is done with  the  conc urrence of  t he  

othe r members?
Mr.  S widler. No, sir.
Mr. Rogers of F lorid a. I am r athe r amazed.
I yie ld back.
Mr. Moss. Wil l the g ent lem an yield ?
Mr. B rotzman. Yes.
Mr. Moss. I th ink we should recognize here  that  we are dea ling  

with som eth ing  othe r than  con tent . There  were com pla ints  made to 
my Subcom mitt ee on In form at ion,  and in all respect, Mr.  Chairma n, 
the  lev ity  you are  att em pt ing to eng end er you did  not att em pt  to en­
gender w hen you visited my office to discuss  it.

The Comm ission acted  here  and  supp ressed a diss ent , and I am 
going  to reques t perm issio n to put into  th is record  the chronolo gy 
and  the  fact of the  suppres sion  and  the fact  that  the  Commission sub- 
sequenly  acted  by ap prop ria te  min ute  to make cer tain th at  th is type 
of  sup pressio n not occur aga in.

As a  result  of  i t, we in ter roga ted  o the r Commissioners  and we found 
one o ther  where rules ten ded  to s upp ress dissents .
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So we are not dealing with content here and my committee was not 
concerned, as I told you very definitely, with either your opinion or 
Mr. Morgan’s, but we were gravely disturbed over the suppression, the 
difficulty, the refusal to make available after  it was really ready, the  
material which people had a right  to expect they could receive and did 
not.

And I think you should make the record here on your own abund­
antly clear and not try  to mislead. Because I think  inherent in what 
you are saying is an attempt to deal with content and with avoidance 
of the procedural problem which was involved here, the rathe r out­
rageous conduct of the Commission in that instance.

Mr. Swidlf.r. I told Mr. Rogers I had not finished. I am going to 
try to tell the whole story.

Mr. Moss. I am ta king  it in the way you intended. You were a t­
tempting  to distort here what in my judgment was a serious act by the 

• Commission.
Mr. Swindler. Maybe we did wrong, but I will tell you what the 

whole story was.
Mr. Rogers of Florida. May I ask one question if the gentleman 

will furth er yield?
The Chairman. Comments and reflections are being made on the 

Chairman of the Commission, and I think he should be given an op­
portunity to get the whole picture here before he is taken under attack. 
I think the members should give him an opportunity to get the story 
to us.

Mr. R ogers of Florida. I agree with  you. I just wanted to fix in 
my own mind the exact phraseology of the press release. I thought 
the press release said “I shall write a dissenting opinion.”

Was that  true ?
Mr. Swidlf.r. “I shall file a full and vigorous dissent.”
Mr. Rogers of Florida. I shall file. The press release was issued, 

evidently, before he had filed this dissent.
Mr. Swidler. Yes.
This was a part  of the order. We had had no chance yet to prepare 

a formal dissent.
Mr. Brotzman. The purpose I yielded was to clarify statements 

you had made down to that juncture relat ive to press releases. I th ink 
you were about to continue on with the rest of the transaction. It  is 
entirely new to me. I know nothing about this and was merely ask­
ing for information, so the other insertions I know nothing about 
at this juncture. But I think  I can clear down to the press release.

Yon intend to proceed at tha t point  ?
Mr. Swidlf.r. I intend to proceed and intend to tell the whole story.
I wonder if this would be a convenient time, Mr. Chairman, for 

a short recess ?
The Chairman. Yes. The committee will recess fo r 5 minutes.
(Short recess.)
The Chairman. You may proceed, Mr. Brotzman.
Mr. Brotzman. Before the recess, Mr. Chairman, by your testi­

mony, you had established the fact that there was a press release, a 
press release that went to the Northwest, I think you said, and you 
were going to proceed to tell the rest of the story in your words as to 
what happened.
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Mr. Swidler. Yes, sir.
Mr. Brotzman. The n I yie lded and we kin d of got off the tra ck  

fo r a moment.
We a re back to th at  point.
Mr. Swidler. Wel l, the  next  event  in thi s chrono logy was that  Mr. 

Morgan completed his dr af t of dissent on Ap ril  3 and  lodged a copy 
with the  Secre tary, who held  it. Th is was in accordance with  the 
usual pro cedure  in the  F ed era l Pow er Commission  a nd all oth er reg u­
latory agencies of which I am a ware, tha t opinions a re issued tog ether.

How ever , Mr. Mo rgan—I  am now refe rri ng  to no thing  off the  rec­
ord . He  h as said  th is in sta tem ent s tha t he has made—ha d 50 copies  
mim eog raphed  which he sent to Members of Congress. And he sup­
plied at  the  time a copy of  a typ ica l let ter  of  tra ns mitt al . Th is one 
is dated  Ap ril  4 a nd is addressed to the Ho norab le Ma urine B. Nett • 
berge r, U.S . Sen ate,  Wash ing ton , D.C.—

Dear Senator Neuberqer: The enclosed mate rial refe rs to a most important  
controversy affecting your State,  as well as affecting questions now being con­
sidered by the Senate  Committee on Interior and Insula r Affairs.

I am confident that  a few minutes spent  reading this  material will be of great value to you.
Very truly yours,

Howard Morgan, Commiss ioner.
Th is is 1 of 50. I offer thi s for  the record .
Th e Chair man . You read  its whole con ten t, di dn ’t you?
Mr. Swidler. I rea d it s whole con tent .
The  Chair man . Yes.
Mr. Swidler. Subsequen tly,  when word of  the  dis sen t became 

know n, in response to a r eque st from  the press , a no the r 50 copies  tvere 
distr ibuted  to th e press. Th is w as in th e period from  Ap ril  4 to April  
11, 1962.

On Apr il 11, Mr. Morgan, fo r the  firs t time , rais ed with me the 
question abou t the suppres sion  of his opin ion and  the  same day , as 
I recall,  Mr. Moss raise d th e same question .

I responded , as I recall, to Mr. Morgan th at  th is  was my unde r­
sta nd ing—and  the  en tir e Commiss ion’s un de rst an ding —of the  ar­
rangem ent  that was made  at the  m eetin g t ha t both  opinions would be 
issued together.

I migh t say th at  I believe now that Mr. Morgan  had  a d ifferent un ­
de rs tand ing and did  not th ink that he was bound by any obligation 
or  promise not to release  h is o pin ion earl ier .

Mr. Brotzman. Do I understand th at  the  dissent was issued pr io r 
to  the  ma jority decision ?

Mr. Swidler. Yes, s ir ; and  1 am about to  give more de tai ls of  tha t.
Now, th is dissent had  now been published all over  t he  cou ntry and , 

of  course, from  Ap ril  3 on, everybody knew wha t the situat ion  was 
and  there had  been not only  the  sum mary of his  dis sen ting posi tion 
in the  ord er,  but  also the  stat ement  in the  pres s release, and nis  own 
pres s release and from  Ap ril  3 on he had  sent out 100 copies to the 
press.

So that  you  had  a fa irl y narro w ques tion,  which was whether the 
fa ilu re  to issue the  form al dissent by ou r own In fo rm at ion Office con­
st itu ted suppress ion.

Up  to th is point we had said  not one word, sir , in defense of our  
ord er.
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I told Mr. Moss, in response  to his inq uiry, what he cons idered to 

be a case o f s upp ress ion, tha t I would take it up with the Comm ission , 
and at ou r regu lar meetin g on Apr il 12 we took the  mat ter up and 
we officially released the  dissent .

Th is, of  course, created no sensat ion because everybody  h ad  it any­
way,  but we officially released it on A pr il 12.

I th ink  I said  that  the  question was first rais ed with me on Ap ril  
11. I thi nk  it was April 10, sir,  j us t to correct the  record.

On Ap ril  17, af te r his opinion had been in circulat ion  fo r exactly  
2 weeks, the majo rity first issued  it s own o pin ion  ex plaining  it s reasons 
for iss uing it s order.

Now, th is is the case of the  suppressio n of  Mr. Morg an’s opinion.
Mr. Brotzman. When was the  m ajo rit y opin ion ------
Mr. Swidler. W ha t is tha t, s ir?
Mr. Brotzman. When was the m ajo rit y o pinion first  ready ?
Mr. Swidler. On the 17th, si r. It  took  a while to w rite .
Mr. B rotzman. Th at was the first t ime it was re ady ?
Mr. Swidler. Yes, si r.
Mr. Brotzman. So you could n’t have pub lish ed it earlier had you wan ted to ?
Mr. Swidler. No, sir. Th ere  were four  o f us. We  al l had to agree  

on it and  circ ula te it.
Of course , we had no op po rtu ni ty  to persuade Mr. Morgan because 

he had a lre ady issued his.
I th in k that  th is was not good prac tic e; that  in an agency no op in­

ions should be issued , if possible, un til  they are  all issued.
Mr. Brotzman. Well, le t me ask  you------
Mr. Swidler. Bu t I do th ink the re is a specia l point here , th at  Mr. 

Moss made and which  has  m er it : Th is was a case where an order was issued first.
I th ink th at  in such a case pe rhaps there is reason for pe rm itt ing  

a sta tem ent  of  the  reasons fo r the  diss ent  in an exceptiona l case pro mp tly .
Our  p resent  reg ula tions which we adop ted  af te r the  interv ent ion  of 

Mr. Moss, provide th at  as a mat ter of agre ement among  us, th at  in 
the  circum stan ces  in the  fu ture , a dis sen ting opinion may  be issued 
on 24 hours* notice to the  other s, unles s the  d issent er happens to thi nk  
th at  th is would be unwise in a pa rti cu la r situa tio n, in which case he 
m <Ty—he doesn’t need to give  even the  24 hours ’ notic e, bu t I mi gh t 
say th at  since that  time  the re have  been no fu rthe r instances of op in­
ions being issued sep ara tely, and  the  majo rity and  minor ity  opinion s 
have  alw ays  been issued together .

Mr. Brotzman. Now let me ask you t hi s;
Now*, normally, when yo ur  In form at ion Office issues a press re­

lease, do you do thi s on a lim ited  basis , and  bv th at  I mean , do you 
send it to a pa rti cu la r locale  where it is pa rti cu la rly  involved with 
the issue presen ted , or  do you send it out on a general  basis?

Mr. Sw’idler. Oh. we send it out on a general basis.
We have a list of peop le who get all of ou r press releases and  it 

goes out to everybody.
Mr.  Brotzman. I would  like  to move on to one othe r are a------
Mr. Swidler. Ou r pres s releases are  all issued about 3,000 copies, 

ordina ril y,  and they are  the  bread-an d-bu tte r typ e of  releases which
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go arou nd  to the people in the  indu str y,  who wan t to know wha t we 
are  doing.

Mos t of th em get very l itt le  a ttention  from  the  gene ral pres s b ut,  of  
course, the y are  quite im porta nt in the na tura l-g as  and  electric-po wer  
and a ssoc iated indu stri es.

Mr.  Brotzman. Now, we hav e lis tened to almost 2 full  d ays  of  te sti ­
mony and the re seems to  be some deba te as to wh eth er or  not  thi s 
pa rt ic ul ar  let te r was an a tta ck  or  whether it was no t.

However , taki ng  the le tte r and  the  reco rd, I th ink we can pin  it  
dow n to one specific, an d thi s is one sentence, and  tha t is bas ica lly th is :

Ordinary men yield too quickly to the present-day urge toward conformity, 
timidity , and personal securi ty.

Mr. Morgan, in his tes timony , on two occasions has sta ted  in one 
way  o r anoth er  tha t an example of th is was the  Idah o Power case.

You have been in the h ea rin g room, have  you no t ?
Mr. Swidler. Yes, T heard th a t; yes, sir.
Mr.  Brotzman. Now, also ori gin all y he sta ted  th at  the decision in 

th at  case was pr edica ted  upon a set of facts or  ce rta in pr inc iples sta ted  
in the decision, but  th at  thi s, in fac t, was not the  reason  for, the 
decision.

You  heard  th at  sta tem ent ?
Mr. Swidler. Yes, sir.
Mr.  Brotzman. One reason he gave,  I believe, was th at  someone, 

some Commissioner, had sta ted  it would di stu rb  the  ind ust ry.
Ye ste rda y I th ink  when I was quest ion ing  him he added to th at  

th at  the re was some othe r reason given by a Com miss ioner, which 
he didn ’t th ink was tena ble , namely that the  Idah o Power Commis­
sion was s tudy ing the  matt er  or had  the  mat te r unde r conside ration.

Now, pinn ing  it down to thi s pa rti cu la r po int , I ask you thi s 
qu es tio n:

Does  th is decis ion, the  Ida ho Pow er Comp any decis ion, sta te the  
reasons fo r the opinion  in th at pa rti cu lar case?

Mr. Swidler. The Ida ho Power decision  is a formal order. The  
major ity  did  not un de rta ke  in th at  case to resp ond  to the  dissent. 
Th e formal orde r had alr eady  been issued, and we tho ught th at  our 
diffe rences in app roa ch with Mr. Morgan  were alr eady  adequa tely  
sta ted in the  two opinions that  had  been filed in the  Paci fic Power 
and L ig ht  case.

So th at  t her e is no majo rit y opinion  rep lying to the  dissent in the  
Ida ho Power case.

But  I  have expla ined in my test imo ny here  at some len gth , evi­
dentl y when you were out , what the con sidera tions were in that case 
and how the p oint  of view th at  we took in t he Paci fic P ower and  L ig ht  
case appli ed  un de r the  facts  of the  Idaho si tua tion.

And in subs tance, th is was a case where there was no reason to 
question the  soun dness of the secu ritie s or  the  need of the company  
for the  money or the capit al str uc tur e of the  com pany, where we 
fel t it would  not  be an ap prop ria te  use of  ou r au thor ity  over the  
issuance of securit ies to in iti ate the  num erou s col late ral  inv est iga ­
tions  which were prop osed on the com pan y's  rates,  which were al ­
rea dy und er invest iga tion  by the  State  Commission, not because they 
were high, inc ide nta lly , bu t because they were too low; its depre cia ­
tion practices, not  because they cha rged too  much dep rec iation but
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because they charged too lit tle;  whether it was violating the terms of 
its license for  the construction of the lower Hells Canyon project, its 
problems with fish passage and various other things tha t we thought 
we could handle in a more orderly way or which did not represent a 
provident use of staff or which went entirely beyond our province.

And we declined to use this security issue proceeding as the fulcrum 
for these investigations.

Mr. Brotzman. So you predicated that  order on those reasons 
and not on a desire to conform or the fact tha t you were tim id or 
had a desire for personal security ?

Mr. Swidler. Yes, sir;  I have no fear  whatever of the Idaho Power 
Co.

Mr. Brotzman. And one other thin g: When you write these de­
cisions and these opinions, you predicate them upon the evidence 
that  has been presented to you and the facts adduced in evidence, 
and not on some other hidden purpose or meaning, is tha t correct?

Mr. Swidler. We try  very hard,  Mr. Brotzman, to decide a case 
on the record and to be a model of impar tiality  and handle it with 
administra tive justice.

Mr. Brotzman. The reason I  am interested in th is matte r particu­
larly, of course, as the chair-man stated initially, is we are trying to 
improve the process and having had a small bit of experience in this 
general area at the State level, it is of great importance, of course, 
to the attorneys and to the people and to everyone concerned tha t 
we know why you are deciding a decision a certain way.

It  is of great importance.
Mr. Swidler. Well, I think you can be assured, Mr. Brotzman,  that  

we are doing our level best on the record.
I don’t claim that  we are not making some mistakes; I am sure 

that we are.
Mr. Brotzman. I have no furthe r questions, Mr. Chairman.
The Chairman. Mr. Swidler, you have in my judgement presented 

a very vigorous defense in behalf of yourself and the Commission 
and have fairly given the committee your feeling about this entire 
matter.

I gather from the overall picture  tha t this is a mat ter tha t devel­
oped rather competitively within  the Commission, culminating in the 
action that was taken. I gathe r tha t you take your work very seri­
ously.

From my observation you have made a very grea t effort to do 
your job as chairman as you see it, with the organization and per­
sonnel at your disposal and with the Commission in carry ing out its 
duty and responsibility.

Do you feel that your actions have been in the public interest?
Mr. Swidler. Yes, sir.
The Chairman. Do you feel tha t your adminis tration and actions 

in the Commission have been in the interest of the consumers?
Mr. Swidler. Yes, sir.
The C hairman. You have had that in mind as you have worked in 

an effort to serve the people who have appeared before you ?
Mr. Swidler. To the best of our ability, sir.
The Chairman. Do you feel tha t the industry  must have the deci­

sions of the Commission before it can serve the public?
99-948 o —e: 14
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Mr. Swidler. I am sorry , si r;  I didn ’t he ar  the  ques tion.
Th e Chairman . Do you feel that the  indu str y must have  decisions 

of  your  Commission on t he  matt ers  under  you r jur isd ict ion  b efore they 
can  adequ ate ly se rve the public?

Mr. Swidler. Yes, sir.  I th ink th at  a good man y of  the business 
decisions of  the  indu str y are  dependent upon our mo ving; that  we 
can ei ther  make the  indu str y stronger or we can hold them back  and 
make them weak.

An d I don ’t th ink  it would be to any body’s in ter es t if we shou ld 
no t at tempt  in any  way we can  to help  them at the  sam e time  th at  we 
help the  consumer.

The Chair man . In  oth er words, you feel that  we have  got to con­
sid er t he  problems of the  ind us try  in line  w ith your  d uty as a member 
of  the  Commission in orde r fo r it to be able to serve  the  public?

Mr. Swidler. Yes, sir.  All segments of both industr ies.
Th e Chair man . Now, you have  had  some observatio ns in the pas t 

wi th sim ila r matter s, as to how it affected othe r board s or commis­
sions,  have  you not?

Mr. Swidler. I have  worked for the  Tennessee Val ley  Au tho rity, 
sir , fo r many years .

Th e Chair man . Wh en you were a young lawyer,  did  not a sim ila r 
sit ua tio n develop among the  TV A B oard ?

Mr. Swidler. Yes, sir.  There  was anoth er “M org an” case, I  mig ht 
say,  in the T VA , A rthu r E. Morgan.

Th e Chairman. Iro nica lly  the  one who dissen ted in t ha t was named 
“M org an, ” too?

Mr. S widler. Yes, s ir, A rthu r E.
Th e Chair man . And  di dn ’t Mr. Le lan d Old s have  som eth ing  to  do 

wi th the  Tennessee Va lley  A utho rity back in those days?
Mr.  S widler. No, sir.
Th e Chair man . Wa s Mr. Li lie nth al-----
Mr.  Swidler. Mr. Li lie nth al,  yes, sir.
Th e Chairma n. Then,  f rom y our experience as to wha t can hap pen  

to a board  or a commission, von of course felt  th is even more keenly?
Mr.  Swidler. Yes, s ir. I th ink  it is a matt er  th at  e ffects each mem­

ber  of  the commission very deeply.
Th e Chairma n. As a mat ter of fac t, didn 't that  instance  provoke 

a jo in t congress ional committee  invest iga tion  ?
Mr. Swidler. Yes, sir.
Th e Chairma n. More fa r reaching than  th is has  been, wasn't it?
Mr. Swidler. Yes, sir.  Th is was an inv est iga tion  that  Mr. Francis  

Bid dle  was employed to head  and  occupied the  time of the  jo int  com­
mittee  fo r a num ber  of  mon ths, and it came out with a 20 or 30 vol­
ume rep ort .

I don’t know that I wan t to ca rry  the parallel anv  fu rth er , Mr. 
Chairma n.

Th e Chair man . No, I know that is tru e, but I mere ly mentioned 
that  to let the  record show that even as a young man in public ser v­
ice you had  occasion to observe what hap pen ed in a situa tion such as 
th is that  affected  the  pa rti cu la r board involved.

Mr. Swidler. Yes, si r.
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The Chairman. Now, I know there has been a lot of discussion and 
many questions asked about the interpretation of the letter  that pro­
voked publicity on this matter, and it is not my purpose to rehash 
that  again, but I hold in hand an article which I  believe was the first 
article on it.

And it is dated on Saturday, J anu ary  26.
The headline is “F PC Member Raps Agencies For  Conformity .”
Now, that was the interpretation  tha t was placed by the publicity 

on this letter that was called to your attention?
Mr. Swirler. Yes, sir.
The Chairman. You felt tha t pretty deeply, d idn’t you?
Mr. S widler. Yes, sir.
The C hairman. The very first paragra ph:
A fellow Power Commissioner announced yesterda y that  he would not accept 

reapp ointm ent because of “the urge for conformity, timidity, and personal in­
tegrity ” in the regulatory  agencies.

Do you feel tha t that was directed to you, among other Commis­
sioners?

Mr. Swidler. Yes, sir; I  so understood it.
The Chairman. And it is the interpretation  that the press placed 

on i t then that strengthened your feeling that  this was an attack on 
the Commissioners themselves?

Mr. Swidler. Yes, sir.
The Chairman. Now, Mr. Swidler, you s tarted a year and a half 

ago, did you not, approximately ?
Mr. Swidler. I became Chairman, sir, on September 1,1961. I had 

served on the Commission as a member for 2 months before tha t date.
The C hairman. One of the  things that  this committee has tried to 

bring about in the last several years is a policy to do something about 
the long, unnecessary delays before the various regulatory  agencies.

Did you star t with the intention of tryin g to do something about 
such unnecessary delays and long, drawnout decisions before the 
Commission?

Mr. Swidler. Oh, yes, sir. This was the great challenge of the job, 
to see whether I couldn’t help improve the adminis tration of the 
Federal Power Commission.

Hhe Chairman. And you feel tha t you have done that?
Mr. Swidler. I feel we have made a lot of progress, yes, sir.
The Chairman. Well, I must say so far as the administra tion of the 

program is concerned I am strongly of the opinion tha t you have.
Do you know, in dollars and cents, how many pipeline applications 

have been approved since you went down there in the last year and 
a half or a little more ?

Mr. Swidler. I th ink it was over $600 million last year.
May I pu t that figure in the record, sir.
The Chairman. Yes. Well, until we get it more nearly correct, 

you estimate it about $600 million last year?
Mr. Swidler. Yes, sir.
The Chairman. 1962?
Mr. Swidler. Yes, sir.
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Th e Chairman . You kept  in mind  the  interest of the pub lic in 
each  one of  those,  I believe  you said ?

Mr. Swidler. Oh, yes, sir.
Th e Chairman . I s it not a fac t th at  with  the  appro va l of $600 

millio n in con struct ion , un ifo rm  throughou t the  Un ite d Sta tes , th at  
it helped  the  economy of the  cou ntry to th at  exten t?

Mr.  Swidler. Yes, sir , it is pa rti cu larly  im po rta nt  in the  steel in­
du st ry , sir.

A lot of th at  is pipe .
Th e Chair man . We ll, isn ’t it also im po rta nt , ins ofar as emp loy­

ment is concerned, too?
Mr.  Swidler. Yes, sir.
Th e Chairma n. Now, how many  appli cat ion s, in do lla rs and  cents,  

approx im ate ly do you have  pen din g befo re the  Comm ission  tod ay?
Mr. Swidler. Tha t figure is in the  qu ar te rly  rep or t which is pa rt  

of  the  record. I t  is appendix A to my sta tem ent, and  I believe it is 
abo ut $800 million.

I can now give you the  exact figure fo r the  pip eline  certi fica tes, sir.
In  1961 the  amount autho rized  was $309 mill ion.  In  1962 it was 

$628 mill ion and  for Ja nuar y 1963 it was $66 mill ion.
Th e Chairma n. We ll, I fo r one want to com plim ent you and the  

Comm ission for your  effo rts in br inging  about a decision in these  
matt ers in order th at  the  public  can be served and  pro tec ted  and  the  
economy of the  country  improve d to th at  extent .

I have before me, as of Ja nu ar y 30, 1963, rece nt act ivi ties of the  
Federal  Power Comm ission . I am ta lk ing abou t the rep orts,  and  in 
which there are  set ou t, i nsofar as the n atu ra l gas  industry  is concerned 
18 items.

You are  famili ar  with t ha t, a re you not?
Mr. Swidler. Yes, sir. I would  hope  that  you would see fit to pu t 

th at  in the  record, Mr.  Chairma n.
The Chair man . We ll, I was going t o ask you if  it was inclu ded in 

yo ur  rep ort that  you sub mi tted to us th is morning.
Mr. Swidler. Not in as comp lete a way,  sir.
Th e Chairman. We ll, I shou ld like  to include th is in the  reco rd 

because I th ink it con tain s pos itive  fac ts as to wha t has  been accom­
pli she d by  the  Commission.

In  the  same rep ort, in the  elec tric  pow er indu str y,  it will be noted 
12 specific items. You are famili ar  with th at , are  you not?

Mr.  Swidler. Yes, sir.
Th e Chairman. Well, I th ink that th at  should go into  the  reco rd, 

too, in orde r th at  it might  be ava ilab le to see wha t has  been accom­
pli shed respec ting  these problem s befo re the  Commission

An d I  would like to sub mit it fo r the  reco rd at th is point.
(T he  repo rt mentioned above fol lows :)

R ece nt Activities  of th e FPC

NATURAL OAS

1. In the pas t 18 months the  Commission has  disposed of two-thirds  of the 
billion-dollar backlog of pipeline rat e cases it inherited  and has  ordered  int er­
sta te pipelines to refund $350 million and reduce the ir rat es for the future  by 
over $62 million an nually.

2. The rapid  increase in the wellhead price of gas sold in inters tate commerce 
has  been halted . The average price  has been virtual ly stabil ized in the past 
year.
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3. The Commission has wholeheartedly carr ied out its responsibili ty for 

regu lating sales of gas in inter sta te commerce by independent producers. We 
have ordered producers  to refund over $30 million.

4. The Commission has underway  a comprehensive study in cooperat ion with 
the Sta te commissions to determ ine the exten t to which na tur al gas rat e refunds 
reductions  are  being passed on to the  ultimate consumer.

5. The Commission has pushed forward with  area rat e proceedings to fix ju st 
and reasonable rates for producers, and the  hear ing in the lead case involving 
hundreds of producers in the Permian Basin  of Texas and New Mexico is well 
along toward completion.

6. The interim  area  ceilings for sales of new gas in the  imp ortant producing 
are as of southern Louisiana and Texas Rai lroad Dis tric t 4 were reduced by 2 
cents per thousand cubic feet.

7. The Bureau of Natural Gas was reorganized to pinpoint responsibili ty 
and assure  that  cases were speeded to a prompt conclusion.

8. The Commission adopted a rule requ iring  pipelines to file complete backup 
information with rat e increase reques ts, thus elim inating field inves tigat ions 
and enabling the Commission to set cases for hear ing at  once and dispose of 
them promptly.

9. The Commission adopted  a rule which outlaws new con trac ts for the sale 
of gas by producers that  conta in indefinite escalation  clauses, such as the so- 
called favored-nations clauses, which have  caused  much of the  inflation  in the 
price of gas in the past.

10. The Commission adopted a rule  prohibitin g ex pa rte  communications deal ­
ing with  th e me rits of contested cases.

11. The Commission has take n many steps to ease the burden of regulation  
on the  small independent producer.
(a) We have devised a one-page form in which they can file for increases 

which a re not in excess of our ceilings.
(b) Our area rat e policy, in which the rat es for all the  producers in an area 

are  determined  in a single proceeding, relieves the small independent producer 
of the  burdens of  individual ra te  proceedings.

12. A field office has been establ ished  in Houston,  Tex., to insure closer super­
vision of personnel working in the  field and serve  as a clear inghouse for the  
problems of  the producers in the a rea.

13. We have establ ished an Office of Economics to ass ist the Commission in 
planning the fut ure  course of regu lation of the na tur al gas industry because 
economic problems go to the  core of regula tory  policy.

14. The Commission has estab lished guidelines which limit the evidence in 
producer  certi ficate cases and will enable  the  Commission to hold the  line on 
the price  for  new gas and at the  same time dispose of certi ficate  applications 
expeditiously.

15. In opinion No. 369. issued November 30, 1962, the  Commission rejected a 
price increase by H. L. Hunt and othe rs that  would have crea ted a new. higher 
price plateau  for natura l gas in south ern Louisiana  and Mississippi. The de­
cision was the present Commission’s first decision in a litig ated cas producer 
rat e case and demonstrated our  determination  to hold the  line aga ins t un jus ti­
fied increases in natural gas prices.

16. In opinion No. 348, isued October 23, 1961, the Commission held that  it 
had juri sdictio n over the sale of all of the gas moving in in ter sta te commerce, 
even though some of the gas was consumed in the produc ing State . The Com­
mission thus prevented possible increased costs to inter sta te custom ers by the 
use of contrac tual  arra ngemen ts purpor ting  to segregate cer tain  volumes of 
gas from the int ers tat e stream and thus to avoid FPC jur isd icti on over the 
price paid to the producers.

17. In opinion No. 351, issued Janu ary 22. 1962. the Commission decided the 
famous CATCO case on remand from the  Sunreme Court. The decision re­
duced the  init ial  price for this  lar ce  sale of gas in southern Louisiana  from 21.4 
cents per thousand cubic feet down to 18.5 cents  and ordered refunds  of the 
higher am ounts previously collected.

18. In opinion No. 366, issued October  19. 1962 the Commission decided the 
rat e of return  issue in four  rat e cases involving  El Paso Na tural Gas Co. pend­
ing before the Commission since 1955. The case was set for  hea ring  in July 
1961 and the interim  orde r procedure, which the Supreme Cour t recen tlv ap­
proved an described as “not onlv enti relv  ann ropriate but in the  best trad itio ns 
of effective adm inis trat ive  prac tice ,” was used by the Commission to expedite
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the  decision. The Commission orde red refunds which will tota l over $68 million, exclus ive of interest, on the  rat e of retu rn issue alone and ordered rate reduc­tions of $15.8 million annually  which were made effective before  the end of 1962 over the  prote st of El Paso. The reduced rate s were, there fore , in effect in time to lower the 1963 price of int rasta te  gas in Califo rnia which is controlled by the Janu ary 1 pr ice fixed by the FPC for inters tate  sales.

ELECTRIC POWER

1. The  Commission is conducting a national power survey  to encourage the volu ntary interconnection and coordination  of the Nation’s power systems on a regional and inter regional basis. The Commission’s objectives are to promote the maximum use of the late st technology in the elect ric power field to provide lower rat es to consumers. The survey has alrea dy stimulated many new inter­connections between companies. The advisory committees we have formed have provided  a forum for all segments of the industry—public, private, and coopera­tive—to meet and discuss the ir expansion plans in light of the natio nal inte rest  in prov iding low cost e lectri city in all par ts of the country.
2. When the present members of the Commission took office the Commission’s elec tric rat e regula tion funct ions were pract ically nonex istent.  There were only four professional people engaged in electric rat e work. The Commission took imme diate  action to exercise  its  responsibility to regu late  the  wholesale rates of elect ric util ities in inters tat e commerce which is one of the primary consumer protection functions of the Federal Power Act.
3. The Commission transferred the electric  ra te  staff  from the Bureau of Natural Gas where i t was buried and made i t a prominent pa rt  of  a new division in the  Bureau of Power. We have built up the elect ric ra te  sta ff w ithin the limits  of exist ing manpower and we a re seeking funds  to enlarge the  staff  to the mini­mum required  to carry  out effective rat e regu lation.
4. Many util ities did not even have thei r wholesale rat es in int ers tat e com­merce on file with the Federal Power Commission. We are  requiring tha t these ra te  filings be made and where necessary have issued a show-cause orde r to re­quire the  filings. Over 1.000 electr ic rate  filings were made with  the FPC in the las t 6 months of  1962.
5. The  FPC has  issued a proposed rule that  will reou ire elect ric companies to supp ort the ir rat e filings with cost information to fac ilit ate  meaningful Com­mission review.
6. The Commission is prep aring a list  of all the  public uti liti es subject to the Commission’s jurisdiction  which we will publish short ly.
7. The Commission has announced a proposed rule  requ iring  str ict  and de­tail ed account ing for political expen ditures by power companies. (The rule  ap­plies also to n atu ral  gas companies. )
8. The Commission has  taken action to carry out its responsibili ty for collecting the money owed the U.S. Treasury from downstream hydroelectric  projects tha t benefit from upstream Federal developments.
(a) A provision is being inser ted in all new licenses  which will require annual payments for headw ater benefits based upon a formula .
(ft) We have announced a rule  which will accomplish the  same purpose for exis ting  projects .
In this fiscal year  we are  collecting $1,750,000 in headwater benefits for the Federal Treasury which is thre e times as much money as has  been collected in the  en tire  h istory of the FPC. We estimate th at  in the  next year we will collect $4 million.
9. The Commission in opinion No. 356 on April 19. 1962, ruled that  a pumped storage hydroelectric  project was subjec t to the Commission’s ju risdiction. The Commission emphasized that  the Federal Power Act conferred broad author ity on the  Commission to insu re the  most comprehensive use of the Nation’s w ater resources .
10. The Commission in opinion No. 357 on April 25. 1962. spelled out a new policy in issuing licenses for non-Federal hydro projects bui’t prior  to 1935 and stil l operating  w ithout a license. The FPC concluded tha t these projects should not  be given the benefit of the maximum 50-year licenses allowed under the Federa l Power Act bu t should be licensed for a sho rter term. We a re  making a concerted effort to  bring these p rojects under  license.11. We have accele rated the  pace of our hydroelec tric licensing work. In the  las t 6 months of 1962 licenses were issued for projects  whose construction will add $260 million to stimulate  the Nation’s economy.
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12. We have proposed a rule  requiring all licensees to submit a comprehensive plan for public recrea tion with the ir license applications to assu re that  the  gen­eral  public obtains the full benefits of the  recreation  poten tial of hydroelectric projects  built under FPC license.
The Chairman . Now, I th ink it would not serve  any  purpose fo r 

me to try to reha sh any  of  the questions and  answers fu rth er .
You have  made yo urs elf  clear as to  how you fel t abou t it. The fact s,

I th ink , are ve ry well record ed.
As fa r as I am concerned, the  fac ts speak fo r themselves. I  can 

appre cia te y our feeling .
My hide  m ay not  be qu ite as t hic k and tough as M r. Moss’, because I  

have  some fee ling when T am sprea d all over the  p ress in wha t I th ink 
to be a ra th er  c rit ica l vein and , being a person  who has been elected  
several t imes by the  public , T am q uit e sensit ive t o it.

So I have some symp ath y with your  feeling , too. But  we are  con­
cerned with  the  ad mi nis tra tio n of  laws. Tha t is ou r business. Tha t 
is ou r problem  and  ou r responsibil ity , and  when  thes e ma tte rs of 
these reg ula tor y agenc ies come up,  thi s committee ha s made it very  
clear over a period of time that  we are  going  to concern ourse lves 
with them .

Th at  is the  reason th at  we are  ma intain ed as an org aniza tio n, to 
do what  we can in car ry ing out o ur  responsibil ity .

We do not wan t at any  tim e to interf ere , and  it will nev er be our 
pur pose to do th at .

But it will be our  purpose , so lo ng  as T have  a ny th in g to do with it, 
and I  thi nk  I can speak fo r every mem ber of  th is committee, to be 
concerned with these matt ers with respect to these agenc ies, as the  
Congres s, as we inter pret it, intended it and  the law pro vides,  too.

I  th in k you have given a good accoun t of  yourself here  and  I am 
gla d to have had the  o pp or tuni ty  o f ge tting  th e repo rt of  the activ ity  
of  the  Comm ission from  you as Ch air ma n of the  Commission.

I regr et  th at  it has deve loped th is  way  because the fee ling, as I see 
it, is pr et ty  strong.

I t  is my hope that  with any  or all of  the  implicat ion s that  anyone 
might hav e, t hat  they will not in any  way have  an y affect on th e f uture 
work of  the  Commission , and th at  you and  all members  of the  Com­
mission will continue to do yo ur  jo bs and  assum e your  r esp onsib ilit ies  
as you see fit.

It  is my hope that  you will con tinu e to  do so in the  fu tur e.
W ith  the  than ks  of  the  com mitt ee------
Mr. Moss ?
Mr. Moss Mr.  Sw idler, ge tti ng  back  to  the  matt er  of the  so-ca lled 

suppressio n of dissents ------
Mr. Swtdler. Yes, sir.
Mr.  Moss (co nt inuing ). You  rea d the  press release Com missioner 

Morgan issued  and chara cte rized  it  as ha ving  been wr itt en  by him  
per son ally .

M r. Swidler. Yes, sir.
Mr. Moss. You cha rac ter ized it as “u nu sual”-----
Mr. Swidler. Yes, sir.
Mr. Moss (co nt inuing ). As being  an unu sua l th in g in th is  m atter.
Th ere  was anoth er  unusua l th ing,  the issu ing  of an or de r where a 

diss ent  was ind ica ted  wi tho ut ho ldi ng  it  un til  the  dis sen t and the
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major ity  opinions  cou ld be released. Tha t was unu sua l, too, was it not?
Mr.  S widler. No, s ir, not in a-----
Mr.  Moss. So my staf f inform s me------
Mr. Swidler. Not  in  a  secu rity  issues case, si r.
Mr. Moss. An d you so in formed me.
Mr.  Swidler. No t in the  secur ity issues case, s ir. I said  i t would he unusua l-----
Mr. Moss. Let me now tell you the  in sta nt  case.
Th is is one which admi tte dly  d iffe rs from  a difficult case in t hat  th e 

Commission ord ers  in th is case were issued in advance  of  the  
opinion------

Mr.  S widler. Yes, sir.
Mr.  Moss (con tin uing ). So the re was  a diffe rence here.
How man y days does an inte rested pa rty  have  to take exception  to 

one o f these ord ers?
Mr. Swidler. I  forge t the  notice p eriod, sir.
Mr. Moss. Thi rty days?
Mr. Swidler. I forget the  not ice p erio d.
Mr. Moss. Thi rty day s is the per iod .
Mr. Swidler. Or  w hateve r i t is.
Mr. Moss. Or we confi rmed th is-----
Mr. Swidler. Yes, sir.
Mr. Moss. The orde r was issued on the  28th  day of March.  I re ­

ceived a com pla int  in my committee on the 7th  day of Ap ril  and  at 
th at  poi nt your  s taff and my staff  s tarte d discussions, cu lm ina tin g on 
the  11th of Ap ril  by my dir ec tin g a le tte r to you of the  fac t that  I 
expressed grave concern.

I said  that I firmly believe that the  Com mission’s refusal—now, 
th is invo lved, inc identa lly , my effort  to secure from  the  Secre tary of 
the  Commission, a prop er  official, a copy of the  dissent , not because 1 
was inte res ted  in the  dissen t but because I had  received a com plaint 
that  it was not ava ilab le.

I firmly believe that  the Commission's refu sal to make the dissenting  opinion avail able  to the public demonstra tes a callou s disregard for the right and the need of the public to  be informed about the  a ctiv ities of th e Commission. Under the Commission’s rules, only 30 days are  avai lable  for interested  persons  to seek reconsideration of the decision.
Now, final ly on the  12th, your Commission met. The dissent was 

red ated from  Ap ril  3 to Ap ril  12, and  at that  time  it was issued.
Th is was 15 of the  30 day s du ring  which inte rested pa rti es  could 

not have  secured copies e ith er o f th e dissent or o f the ma jor ity  op inion.
Mr. Swidler. Excep t tha t the re were copies of the  dissen t floa ting  

all aro und the  town .
He h ad given  50 to the press.
Mr. Moss. Now, look, 50 copies in a nat ion  of  180 mil lion  people, 

where  an interested pa rty  wan ts to find out where one of  those copies 
is, is not much.

How does he do it  ? Does he call  th e Com mission ?
Mr. Swidler. Well, 50 will—1 copy will. You see, sir , the news 

paper s sp read a ll-o ut. F if ty  will  cover the  whole co untry .
Mr. Moss. Th ere  were -----



ADMINISTRATIVE PROCESS 205

Mr. Swidler. I only brou gh t 50 copies of  my sta tem ent here , and I 
hoped for natio nal  coverage .

Mr. Moss. Well, I  ex pec t you do.
If  I  was an  i nterested pa rty— inc identa lly , it was  an intere sted p ar ty  

who called me and  com plained . It  was not Mr.  Morgan. I never 
met Mr. Morgan.

I was called and given a com pla int . “How do you get th is th ing?  
I called t he Secre tary and  I  cou ldn ’t ge t i t.”

I would assume you should be able to call the  S ecret ary  o f th e Com ­
mission  and  get th is typ e of inf orma tio n and  not have to go out on a 
hun t to find 1 of  the  50 copies o r a c opy o f a pres s sto ry which m igh t or 
might  not embody the whole------

Mr. Swidler. Wel l, M r. Moss, we have discussed th is------
Mr. Moss Yes, we have d iscus sed it------
Mr. Swidler (con tin uing ). And I have  exp lained  to you the  great  

impor tance of  th e minority and the  majo rit y disc uss ing  th ei r views to ­
ge ther  and  t ry in g to wr ite  th ei r opinions,  each in the  ligh t of  the  oth er.

Mr. Moss. I th ink  the  record  should reflect th at  the re was  a per iod  
of  2 weeks, and  that  th is was unusu al, not only  in the  issuance of the  
ind ividual press release but  in the fact th at  the  orde r was issued 2 
weeks befo re the re was ava ilab le from  the  Commiss ion a copy of  th e 
di sent , and  lon ger  tha n th at  before the re was a c opy of the  majo rity 
opinion.

Mr. Swidler. Well, I have  expla ine d—agreed wi th you th at  in the 
case where an orde r must  be issued first that  there  is room fo r an ex­
ception .

Our  rule s now make it. But I tri ed  to exp lain to you th at  under 
the  p ar tic ul ar  cir cum stan ces  of  th is case it was rid icu lou s to t alk  about 
sup pressio n when 100 copies were in circulation.

Mr. Moss. Si r, I  d on’t r ec al l------
Mr. Swidler. Excuse  me, si r;  I am tryi ng  to finish my exp lan ation .
Mr. Moss. All ri g h t; go ahead.
Mr. Swidler. When the  or igina l orde r ca rri ed  a sum ma ry of the  

dis sen t and  when the  pres s release , on March  28, ca rri ed  a sum mary 
of  th e d issent, and  when a se parat e pre ss release, of  which  3,000 copies 
went out,  also noted-----

Mr. Moss. You know, sir , one of the th ing s------
Mr. Swidler (con tin uing ). Th e di ssent------
Mr. Moss (con tin uing ). I cri tici ze news repo rt ing most  vigo rous ly 

fo r today  is the acceptance only  of  th at  which is inc lud ed as a sum mary 
in a p ress  release.

I do n’t th ink  that  press releases, sum mar ies of  pre ss releases, give 
us the  to ta lit y of the  inf orma tio n we shou ld seek and  upo n which we 
should  act.

Now, let 's ju st  t ake  one othe r area and I will be very brief.
I liste ned  with care  t o t hi s discussion of the  Idah o Po we r case. Do 

I underst and that  it is your  view th at  an ything  othe r than  a pro 
forma  find ing  of the  fea sib ilit y of  the  fina ncing plan , th at  th at  is as 
fa r as you an d the Commission sh ould go ?

Mr. Swidler. No, sir.
Mr. Moss. Do I  un de rst and you to say,  and I noti ced  h ere  a numb er 

of  times th at  you have  pla yed very, very sk ill fu lly  on words—you
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hav e emphas ized  t ha t these  discussions o f rat es were had because th ey 
were  too  low, not too high ; too low rates can be as dan gerous  to a business.

Th ey  can be uneconomic and  as infeasib le as rat es too high. The y 
can  be dama gin g and des tructive and  if they, in fac t, exist they can 
also be hig hly  prefe ren tia l between consuming groups .

Th is  norma lly  is not  con tem pla ted  by law.
Is t his  no m atter of concern  to th e Commission ?
Mr. Swidler. I t  could be. It  just  didn ’t seem to us that  th is was th at  kin d of  a cons ideration.
Mr. Moss. All  r ight . Well, t hen , it is not  idle  to rai se the  question ?
Mr.  Swidler. I t  seemed to us to be a very  unp rof itable  way to use ou r staff .
I  could th ink of many b ett er  ways to  use them.
Mr.  Moss. You th ink that  where  a firm is prod uc ing a tot al of  20 

per cent of surplus  o f its needs, un de rta kin g to develop fu rthe r capac­
ity , th at  that  sho uld be d isregard ed ?

I noticed that  the  exam ine r sta ted  in his report  th at  thi s add itio nal  cap aci ty would not be feasible un til around about 1975-----
Mr. Swidler. Well, thi s may become an issue in the  proceed ing,  

Mr. Moss, and  I don ’t know that  I want to say som ething-----
Mr. Moss. Well, th is was pa rt  of the  dissent.
You  have been ra th er  ha rsh  in  c harac ter izi ng  some o f these dissen ts. 

Bu t again, was th is in Idaho , th is excess capacity ?
Mr.  Swidler. Our  staf f had  made a rep ort to us th at the exten t of the I da ho  capa city was not abnormal.
Ev ery company, to a degree,  s tagger s its  c onstru ctio n prog ram -----
Mr. Moss. Well, of course, they should .
Mr. Swidler (con tin uing ). And  they should , and we had no in ­

dication th at  thi s was a situa tio n which wa rra nted  the  diversion of staf f th at  would hav e been require d.
Mr.  Moss. Up  my way the y pro ject  and  the y build  and they have  a tough tim e ke eping u p w ith demands.
They grow  faste r t ha n they hope to e xpand  to meet  al l of the  needs.
Mr. S widler. I  have not said-----
Mr.  Moss. Bu t these are not idle poin ts, a re th ey ?
Mr. S widler. No, sir , an d------
Mr. Moss. And  are  they pro perly  within the  jur isd ict ion  of  the  Comm ission  ?
Mr. S widler. No, sir, and I would not ------
Mr.  Moss. Well, now------
Mr. Swidler. I  th ink there were prop er  points to have been made 

and  I  wou ld not ha ve ob jected in any way to  a prop er  dissent.
I th ink the re is amp le room for reasonab le men to disa gree in the  

Ida ho  case and  p erh aps also in the Pacif ic P ower and Li gh t Company case.
Th is  is not my po int .
Mr. Moss. We ll, the n you made a gre at pla y that  the y were depre­cia tin g too slowly,  not too fast .
Mr.  Swidler. Yes, sir.
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Mr. Moss. You know, I was in business before  I came here and I  
th ink if  you have  a too-slow dep rec iat ion , you are  un de r ra th er  bad  
management . Th is can be a problem, too.

Mr.  S widler. Well, they were us ing  a metho d of depre cia tion which 
conform ed with  our system of  acco unts  and  with the  req uir ement s of 
the Idaho Public  Ut ili tie s Commission.

Now, the  big  question is going  to come when the y wa nt  t o chan ge, 
af te r a numb er of years, to a dif ferent  system  of  accoun ting , and  th at  
is a reserv ed question.

I th ink the  real  ques tion  is no t one of  too high  or  too low bu t of 
consistency.

Th is is a  question we wi ll reach in due  course  and which must come 
to us be fore  thev change.

Mr.  Moss. Wel l, I  mentio ned  it because it seemed to  me th at  the  
imp act  of  you r tes timony  was th at  the  diss ent  was id le------

Mr. Swidler. No, sir-----
Mr. Moss (con tin uin g) . An d th at  you were tryin g to use a leverage 

fo r som eth ing  improper . Ye t these are  prop er  are as to concern the  
Commission, are they  not?

Mr.  Swidler. We thou gh t—I  th ink the  major ity  thou gh t th at  th is 
would be going  too fa r.

Mr.  Moss. In  th is i nsta nce------
Mr. Swidler. I  th ink it was pe rfe ctl y in orde r fo r Mr. Morgan to 

have a dif ferent  opinion  expressed in a way th at  was not  dis rup tive.
Mr. Moss. Th is is my question—I n t hi s ins tance was i t not  a prop er  

area fo r concern of the  Commiss ion?  They are,  as a mat ter of fac t, 
the  Com mission’s business, are  the y not  ?

Mr.  S widler. Yes, s ir, some of them were.
Mr. Moss. You di dn ’t  use------
Mr. Swidler. Some w ere; some were.
Mr. Moss. We ll, which ones were no t?
Mr. Swidler. We ll, I th ink the level of  the  in tras ta te  rat es  was 

a doub tfu l one.
Mr. Moss. We ll, most of  thi s, being whole sale, was an int ers tat e, 

wasn’t it ?
Mr. Swidler. No, sir, I  th in k------
Mr. Moss. A fa ir  amount------
Mr. Swidler. Some of it was.
Mr. Moss. As I reca ll Mr.  Morg an’s discussion  the othe r day , it  

was tied to the  tri gg er ing effect of  the  Utah Lig ht  & Pow er.
Pre vio us Commissions ind ica ted  th at  the y might  be in need to 

review  these rates at th at  po int .
Wa s th at , in substance, w hat  th e pr evious  Commission had observed ?
Mr. Swidler. I th ink th at  so fa r as the level of  in ter sta te rates 

is conce rned  t hat  th is is a prop er  su bject fo r the  Commission an d-----
Mr. Moss. I t  went to in ter sta te rat es as well as in tra sta te , didn ’t 

it?
Mr. Swidler. W ha t’s th at?
Mr. Moss. I t  wen t to in ters ta te  rat es  as well as in tras ta te , didn ’t
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Mr. Swidler. Th ere  were some int ers tat e rates,  oh, yes, sir.
Mr.  Moss. Tha t is all  I  have, Mr. Ch airma n.
I ju st  wanted to have  the  record reflect wh at I th ink is accurately  

involved here.
Mr. Younger. Mr. Chairma n?
The  Chair man . Mr. You nger?
Mr. Younger. I would like  to  state  a ft er  li ste nin g t o this  tes timony  

fo r the last 2 days I  th ink you, Mr. Cha irm an, a nd the  Commission, did  
a very  good jo*b in spi te of all of the  int ern al knif ing,  and I want 
to comp liment you f rom  our side of th e fence.

Mr. Swidler. Th an k you.
The Chairma n. Mr. Swidle r, I would suggest  th at  one of the  

lessons we have learned from  the  experience of thi s mat ter is th at  in 
the  fu ture  you should try to have your  opinions rea dy at the  time 
you issue all of them.

Mr. Swidler. Well, sir , thi s is no t easy to do in a securi ty issue 
case.

We didn ’t see the  dissent and weren’t able to add ress ourse lves 
to the  prob lems of  the  dissent  unt il Ap ril  3, and  it  is tru e at  th at  
tim e th at  it took us 2 weeks to get  our opin ion  out.

Now, thi s is no t the  only  th ing th at  we were  working on, and I 
don’t think  2 weeks-----

The Chair man . In  my judgment , it  isn ’t the  business like pr o­
cedu re fo r t he  m ajo rity opin ions  to hav e to be wr itten  to  d irect the m­
selves to the disse nt.

I t seems to me as tho ugh the  normal  procedure  should be fo r the  
ma jority opinion  to be issued and the n the  dissent.

Mr. Swidler. Well, sir,  thi s was a securi ties  issues case where no r­
mally it would have been rou tine except fo r the prob lems raised  in 
the  dissent.

The C hair man . Well, I  rea lize i t was difficult.
Well, the  reco rd is ra th er  repl ete  on wh at the fac ts are. I t  cer ­

tai nly sp eaks  for it sel f, as  I said be fore.
Again , I  want to than k you again  on be ha lf of  the  committee for 

your  pre sen tat ion  here  and you r discussion of  the  prob lem, which 
should be helpful all around .

Mr. Swidler. Mr. Chairma n, may I say ju st  one word?
I th ink th at  th is hear ing has  been no t only  a privilege  for me but 

of  grea t benefit to th e Commission.
Th is is the  way  to find out ju st how much  is solid in the  in form a­

tion th at  comes to  you as to the workin gs of the Comm ission and  the  
members of  the  Commission, and  fo r you to sif t and  reduce the 
cha rges to  t he ir prop er  size, and  then find ou t wh at the answ ers are,  
if  any, and  ar riv e at  an appra isa l.

I t  is very  ha rd  to come to an issue on these th ing s on the  basi s of 
new spaper  stor ies  alone , and  1 believe  th at  th is  he ari ng  has clea red 
the  air.

I  am ha pp y th at  you gave me the privil ege of tes tifyin g,  Mr. 
Chairman.

The Chairman. You have  a tremendo us responsibil ity  in your  job, 
not  only as Ch air ma n bu t as a member of the Comm ission , as all of 
you have.
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Of  course, as you ind icated th is  morn ing , elect ric  powe r is t he  No. 1 
indu str y fro m a dolla rs-and-c ents sta nd po in t and  na tura l gas  is 
abo ut fif th or  s ixth .

Th e consumers of Am erica are  depend ing  u pon  your  service.
I t  was the  in tent  of  th is Congress to establ ish  it  th at  way  and  to 

give  you an op po rtu ni ty to pro vid e the  peop le a service at  a rat e th at  
they can affo rd and  th at  would be ap prop ria te  to  the  economy of the  
Un ite d Sta tes .

So we can only  wish all of you, reg ard les s of who is down there  at  
any  given  time, the  best, and th at  you  underta ke  the  resp ons ibil itie s, 
and th at , wh eth er you migh t be or dina ry  men  or  exceptiona l men,  
everyone  do the  be st job that he can.

Mr. Swidler. Th an k you.
The Chairman. The committ ee will  ad jou rn .
(Wher eup on, at  4:40, p.m., the  subcommitt ee was ad jou rne d.)
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