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SUGGESTED IMPROVEMENTS IN THE
ADMINISTRATIVE PROCESS

WEDNESDAY, FEBRUARY 27, 1963

House oF REPRESENTATIVES,
SPECIAL SUBCOMMITTEE ON INVESTIGATIONS OF THE
Coandirrer oN IntersTaTE AND ForeioN COMMERCE,
Washington, D.('.

The special subcommittee met, pursuant to notice, at 10:15 a.m., in
room 1334, Longworth House Office Biulding, Hon. Oren Harris
(chairman of the special subcommittee) presiding.

The Cuamyax. The subcommittee will come to order.

Over a period of years this committee has been concerned with the
problems that come under its jurisdiction, The Legislative Reorgani-
zation Act of 1946 specifically directed the committees of the Congress
to maintain an oversight. If anyone wonders how the committee in
1957 and 1958 designated that investigation as coming under the
Oversight Committee, that is where it came from. The Reorganiza-
tion Aet, in section 136, specifically directed the committees of the
(Congress to maintain an oversight or a watchfulness of the administra-
tion of the laws enacted by the Congress under the jurisdietion of the
particular committee.

We have tried during these years to carry out this responsibility
as a committee. The jurisdiction of the Committee on Interstate and
Foreign Commerce is not only of great importance, but it is extensive
and very wide. In carrying out the responsibilities of the committee
we try to maintain a watchfulness or oversight of all of the operations;
that is, the administration of the laws, with which this committee is
concerned.

But since 1957 and 1958 the committee has given special emphasis
to problems affecting the major regulatory agencies of the Govern-
ment, since most of them come under the jurisdiction of this committee,

It was recognized by our beloved late Speaker Sam Rayburn, who
was chairman of this committee at the time several of these regulatory
agencies were born. And the Speaker felt that the Congress, in laying
down the rules and setting up these great agencies of the Government,
had tremendous power over the business, the economy, the welfare
of the consumers, and the future needs of the people of the country.
He has on many oceasions discussed with me the real intent of these
agencies heing set up as an arm of the Congress, and doing a job or
being called upon to do a job which the Congress could not, for many
reasons well known to everyone, do itself.
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So consequently we have been giving a lot of attention in the last
several years to these problems. We , have issued reports. In my
judgment those reports contain valuable information. And all w ith
an objective of better administration and improved procedures, inur-
ing to the interest of the public—and that means the consumers of
America.

We have had legislation that has been derived out of the work of the
committee and the hearings and investigations conducted during the
last 6 years., In the last Congress, speeifically, every agency, that is,
every major regulatory agency, with the exception of two, has under-
gone reorganization by the Congress, some through legislation de-
signed by this committee establishing the pattern which had been ap-
[nmmi by the Congress, and others with the same pattern under a re-
organization plan “submitted to C ‘ongress by the President of the
United States. The Federal Power Commission has not been so
reorganized, primarily because tiu'm has not been a request for it.
The request was made by the Commission in the past under the chair-
manship of Mr. Kuykendall, which was considered in hearings by the
other body as well as the general consideration given by this com-
mittee. The same request was made by the present makeup of the
Commission in the last Congress under the chairmanship of Mr.
Swidler, the present chairman. But the committee and the Congress
did not feel and have not. felt the wide latitude they have requested to
he in keeping with the intention of the Congress when these agencies
were established. Neither would it be in keeping with the spirit of
these reports, because we believe there should be a Commission to run
these agencies and not a one-man affair. And neither should the staff
doit.

I advised the Commission in the last Congress that if they wanted
a reorganization plan such as had been set up for almost all the other
major regulatory agencies, that I as chairman of the committee would
introduce such a bill to work it out.

I was advised that they did not think it would be necessary, as they
were getting along very well.

In addition thereto, the chairman of the various regulatory agencies
under the jurisdiction of the committee, and others in the Government,
after consultation with our own committee, and together, as we under-
stand, suggested to the President, President Eisenhower, some few
years ago, the establishment of an Administrative Conference—I be-
lieve that is the name of it—the Administrative Conference of the
United States. That was at the time when we had under consideration
legislation to do something about the overall problem of ex parte con-
tacts and those things involved with it.

That Conference was set up. Judge Prettyman was made chairman
of it. It did a very good job in this pa rticnlar field. President Ken-
nedy in 1961, in continuing the work of the Congress with Judge
Prettyman as the chairman reestablished the Administrative Confer-
ence and approved its work. That Conference has concluded its pre-
liminary work, and has made a recommendation to the President, as I
understand if.

We are now at the crossroads as to whether or not that type of insti-
tution, in the best interest of the administration of laws by these vari-
out agencies of the Government, will be made permanent. During the
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course of this committee’s work at this time Judge Prettyman will
ultimately come before the committee for the full development of that
story in order that the committee may have the benefit of his experi-
ence and their recommendation in arriving at its judgment as to what
to recommend.

I make this statement for the record at this time to give a brief
background of the interest of the committee in carrying out its duties
and responsibilities.

Today the committee has been called together for the purpose of
surveying the objective of improved procedure of the regulatory agen-
cies, and how we may arrive at the best solution in carrying out our
job and giving help to those who are responsible for such a tremendous
task.

As I have explained, we have been working on this problem for the
last 7 or 8 years. Recently my attention was called to a statement
that was carried in the press on Saturday, January 26. In view of the
fact that it referred to a particular problem which has concerned this
committee, I made some inquiries about the problem. I learned, as
the article had indicated, that a letter had been written to the Presi-
dent of the United States under date of January 23, 1962, by Com-
missioner Howard Morgan of the Federal Power Commission.

Now, as chairman of the committee—and I think that I express
the feeling of the committee—it isn’t our duty or responsibility to
become involved with any differences of opinion on any particular
decision or judgments made by the Commission. We maintain it is
the duty of all Commissioners to do their job and make their own
decisions based on the faets and information in any particular case,
If it is a part of the majority decision, or if it is a unanimous decision,
or if it is a dissent on a particular issue, it is the duty of each Com-
missioner to assume his own responsibility. And so this committee is
not concerned, then, with any differences of opinion that might exist
within the Commission itself, or any personalities that might be in-
volved. We are concerned with the administration of the laws and
whether or not these Commissions are carrying out the law as written
and intended by the Congress and the legislative record, we think,
should be considered.

In view of the fact that the letter had to do with the general prob-
lem of the regulatory agencies of the Government after obtaining a
copy of the letter and reading it, I felt that this committee should
have the benefit of the experience of Commissioner Morgan, as we
intend to have other C'ommissioners not only of the Federal Power
Commission but of the other agencies of the Government, particularly
the chairman, to report the progress they have made in carrying out
their responsibilities.

But in view of the importance and the seriousness of the charge that
has been made about the regulatory agencies as such as referred to in
the letter, it appears to us that the committee might be benefited by
having the views of Mr. Morgan as to what is meant in dealing with
the agencies as such.

So at this point, since it is the background of the hearing today, the
letter of Mr. Morgan to the President referred to will be included in
the record.
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(The letter referred to follows:)

FEDERAL Power COMMISSION,
Orrice 0F COMMISSIONER,
Waghington, Janwary 23, 1963.
The PRESIDENT,
The White House, Washington, D.C.

DEAr Mi. PresipENT: It is with considerable regret that I now convey to you
my firm decigion not to accept a further appointment to this Commission after
expiration of my present term of office on June 22, 1963. 1 respectfully request
that a nomination to replace me be made in time to permit confirmation by the
Senate prior to that date.

There are a number of reasons for my decizgion but T am =ure I should be con-
sidered less than gracious if 1T were to list them all. Besides, several of them are
clearly visible to those who have read the dissenting opinions which I have bheen
obliged to write during my service here. I should, however, like to make a gen-
eral comment concerning the regulatory agencies which may be of some small
help to you, to my successors, and to the publie interest. My study and work in
the regulatory field cover a period of 25 years, and the strongest convictions pro-
duced by that experience are those 1 am setting forth in this letter,

Standing as it does midway between the extremes of unbridled monopoly and
undiluted State ownership, public utility regulation has been perhaps as noble,
hopeful, and challenging a concept as any in our demoeratic framework of gov-
ernment. The passage of law establishing this concept required all the courage
self-sacrifice and tenacity of men like George Norris, Hiram Johnson, Gifford
Pinchot and many, many more of the same caliber. Ordinary men conld not
possibly have secured the enactment of those laws against the almost overwhelm-
ing forces opposed to them. Ordinary men cannot adminigter those laws today
in the face of pressures generated by huge industries and focnsed with great skill
on and against the sensitive areas of government., Ordinary men yield too quickly
to the present-day urge toward conformity, timidity, and personal security,

Under onr laws the great natural monopolies which form our utility industries
are granted almost priceless protectiongs and privileges. The industries and
individual companies are keenly alert to their rights, as they should be, and
properly ingist before the commissions, the courts and the Congress, upon prompt
and full enjoyment of those rights.

But those unusual rights—rights not enjoyed by unregulated industry—are
accompanied by unusual obligations and responsibilities. Or are supposed to
be, There is the rub. If our regnlatory laws are not administered by men of
the same charaeter, courage, and outlook as the men who enacted the laws,
we will surely find the regulated industries and companies successful in post-
poning, or evading entirely, the responsibilities which are supposed to accompany
their rights. When this happens, utility regulation ceases to be or never becomes
a protection to the consuming public. Instead it can easily become a frand upon
the public and a protective shield behind which monopoly may operate to the
public detriment.

The big problem in the regulatory fleld is not ex parte communications,
influence peddling, and corruption as that word is commonly understood, though
where these problems exist they can be serious. In my experience as a regu-
latory official T have been approached only once with a veiled intimation that
money or stock was available in return for a favorable decision, and that was
at the State level, not here in Washington. But abandonment of the publie
interest can be cansed by many things, of which timidity and a desire for personal
security are the most insidiouns, the least detectable and, once established in a
regulatory agency, the hardest to eradicate. This Commission, for example,
must make hundreds and even thousands of decisions each year, a good many
of which involve literally scores and hundred of millions of dollars in a single
case, Without the needed sense of public responsibility, a Commissioner ecan
find it very easy to consider whether his vote might arouse an industry campaign
against his reconfirmation by the Senate, and even easier to convince himself
that no such thought ever crossed his mind. And if he can fool himself, whom
can he not fool ?

The big problem is to find men of ability, character, courage, and broad vision
wheo have the same viewpoint as the authors of the legislation they will be ealled
on to administer ; men who would feel at ease while working with a Pinchot or
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a Norris: men who don’t become neurotic with worry after having cast a vote
for the public Interest,

Admittedly there ig no oversupply of such men these days. There never was.
But such men, and only such men, make great regulatory commissioners, It
is only when a commission is staffed by men, for example, like Eastman, Aitchi-
son, Splawn, and Mahaffie of the old Interstate Commerce Commission that the
publie gets protection instead of platitndes; principle instead of puff jobs and
image building; hard work instead of “streamlining” and wall chart juggling.

As you well know, there has been a great deal of study of regulatory agencies
lately, and with good reason. All of the studies I have seen mention the
matters I have discussed in this letter, but only In passing; and then proceed
to make detailed suggestions of an organizational and administrative character.
I am sure the agéncies' will continne to benefit from these studies and suggestions,
but I am equally convineed that the main problem is in the area of personnel
selection which I have discussed,

Regulatory agencies have extraordinary problems and responsibilities, and
they operate under extraordinary pressures. They require—and they cannot
operate successfully withont—extraordinary men.

- Let me emphasize that these comments have been general in nature and apply
equally to all regulatory agencies, With the exception of the persons named
herein they are not intended to depict or describe any individual, including
my colleagues and myself.

Service on the Commission has been an immensely stimulating and eduea-
tional experlence for me, for which I shall remain grateful to yon. Please let
me extend all good wishes for the continued suecess of your administration.

Very sincerely,
HowArp MorcAN, Commissioner.

The Cuamaan, My letter to Mr. Morgan inviting him to come to
the committee giving an opportunity to explain further his views on
these important matters and his reply thereto will be included in the
record,

(The documents referred to follow :)

CoNGRESs OF THE UNITED STATES,
House or REPRESENTATIVES,
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C., Janwary 26, 1963.
Hon. How Ak MORGAN,
Commissioner, Federal Polcer Commission,
Washington, D.C.

DeAr CoMMiIssoNeR Morean : Under the provisions of the Reorganization Act
of 1146, the Committee on Interstate and Foreign Commerce is directed to keep
a constant watch and oversight of the administration of the laws that come
under its jurisdiction. For some time the committee has given its attention
and consideration not only to the administration of these laws, but the improve-
ment of regulatory procedures in the interest of the publie, and the purposes for
which these agencies were created. The Federal Power Commission is a part of
the jurisdiction of the committee,

My attention has been called to your statement to the President and your
request not to be reappointed when your term explires in June of this year. The
reasons given—as reported through the press—are of special interest to the com-
mittee, In view of our efforts to bring about improved procedures in the regnla-
tory agencies, and better service to the public, T would lke to extend to yon an
invitation to present to the committee your views and snggestions on how best
to obtain these objectives,

In view of the importance and enormity of this subject, I am scheduling a
meeting of the Subcommittee on Regulatory Procedures for Tuesday morning,
February 26, at 10 a.m., in the committee hearing room, 1334 Longworth House
Office Building, at which time we wonld be pleased to have you appear and
explain to the committee your views and suggestions toward improved procedures
in these major regulatory agencies.

Sincerely,
Orex Harris, Chairman.
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Feperar Power CoMMISSION, OFFICE oF CoM MISSIONER,
Washington, February 7, 1963.
Hon, OrEx Hannis,
Chairman, Committee on Imterstate and Foreign Commerce, House of Repre-
sentatives, Washington, D.C.

DEAR MR, CHAIRMAN : This is in response to your letter of January 26 re-
questing my attendance at a meeting of your Subcommittee on Regulatory
Agencies for Tuesday morning, February 26, at 10 a.m. Because of an oral
argument I must attend at that time, I have arranged with your emmmittee chief
counsel, Mr. Howze, to meet with your subcommittee at 10 on February 27 in-
stead of the prior date.

I hope you will accept my apologies for the delay in answering this letter. I
have been submerged in work since receiving it and have had to put off not only
this but many other letters until time permitted answering.

You pointed out that the letter of invitation was occasioned by press reports—
in some of which I am afraid I was extensively misquoted—concerning my
reasons for asking not to be reappointed to this Commission.

Fof your information and that of your subcommittee I am enclosing 10 copies
of the letter which I wrote President Kennedy, The general comments in this
letter, as 1 pointed out therein, represent a point of view concerning the major
and eruecial area of difficulty in all regulatory agencies which I have been develop-
ing with increasing conviction for a number of years. 1 sincerely believe that
when commissions are staffed by men of genuinely outstanding stature and
caliber, men such as those mentioned in the letter, the less important admini-
strative and procedural problems of the agencies tend to be minimized, while
the more important problems are more quickly recognized and dealt with. This
is not to say that the numerous studies of such problems are unnecessary or that
they are not helpful, but that a main avenue of attack on those problems is
the recruitment and selection of ontstanding personnel at the Commissioner
level. My comments were not directed specifically toward this or any other
single agency.

Your letter of invitation suggests that you wish my views primarily on matters
of precedure and I shall be glad to discuss such matters with the subeommittee,
within my competence to do so. It should be pointed out however that I am not
a specialist in administrative and procedural matters nor have I attempted to
become one. My work, both at the State commission level and on this Com-
mission, has of necessity been directed toward the substantive aspects of case
decisions and broad regulatory policy. I shall however be glad to discuss any
matters you desire, in the hope that such a diseussion may provide some small
and continning benefit in the regulatory field, to which I have devoted a number
of years of study and work.

I accept your invitation and look forward to a useful discussion with your
subcommittee,

Sincerely,
Howarp Morcax, Commissioner.

The Cuamyax. Mr. Morgan, with this background, I think you
should have an opportunity at this time to make whatever statement
yvou would care to make.

STATEMENT OF HON. HOWARD MORGAN, MEMBER, FEDERAL
POWER COMMISSION

Mr. Morcan. I am here in answer to your invitation which was
issued after my letter to the President was written declining further
appointment to the Federal Power Commission.

I wish to emphasize again, as I did in my letter to the President,
that the ideas in the letter were general in nature and general in ap-
lication. They have been made by many others before me. Dean
L:mdis is a noteworthy example. And I think every regulatory com-

mittee of the House and Senate which has studied regulatory agencies
has emphasized very heavily the necessity for excellent quality in the
appointments to the Commissioner level. President Kennedy him-
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self in his message to the Congress on regulatory agencies on April 13,
1961, under the heading “The Caliber of Appointed Personnel™ said
this:

No amount of reorganization or new procedures can be effective without or a
substitute for high-quality personnel in charge of these agencies, No other
single step can accomplish as much.

The thought I had in writing the letter is that so many studies
concentrate on administrative and procedural matters that it seemed
important to me, and has for many years, to emphasize and reemn-
phasize the very point that President Kennedy himself made in his
report to Congress.

[ would like to include in the record as well as my letter to the
President a letter which I wrote to my old friend Congresswoman
Green, of Oregon, in December of 1960, at the time when the first
illt]tlll\' ame fo me concerning my \\L||11|(f|1t'~m or interest in serving
on any regulatory agency in W ashington. I believe you will see that
the same comments in a lllﬂi’ ent 1n:m are contained in this letter,
and show that my interest in this matter has not changed over a long
period of time. If it please the subcommittee, I would like to Uﬂt‘r
this letter for inclusion 1n the record.

The Caamraan. It will be received.

(The document referred to follows:)

THE BLack BurTe RANCH,
Sisters, Oreg., December 16, 1960.
Hon. Emitn GrEEX,
Member of Congress, House Office Building, Washington, D.C.

Dear Mgs, Greex : This is in answer to your request for background material
relevant to my posible appointment to the Interstate Commerce Commission or
other regulatory agency and is an expansion of the material furnished your staff
by telephone yesterday. Also enclosed are references, where appropriate
covering each period and type of experience.

First, however, let me reemphasize one point which I made yesterday. Over
the past several years, when asked by you and Senator Morse, Senator Neuberger,
and others to consider such an appointment, I have consistently refused. As a
young man in the Government service, I had the great privilege of working under
the direction of the late Joseph B. Eastman, Chairman of the Interstate Com-
merce Commission and one of the finest public servants ever to be employed by
our Government. This was a wonderful experience but it's impossible for me to
forget the heartbreaking frustrations and overwork which confronted this
great man as he tried to produce order, prompt action, and vigorous protection
for the public against the steady opposition of a majority of Commissioners who
were usually moribund and sometimes worse. I am certain that this long, lonely
struggle contributed to his untimely death during the war; a war which had
already prevented President Roosevelt from acting upon the reorganization plans
Mr. Eastman had prepared for him,

When Mr. Roosevelt himself died before the end of the war and Mr. East-
man's proposals and the need for reform were forgotten, I promised myself that
1 would never return to Washington in connection with a regulatory agency
except in a policymaking position and then only if assured that the President
who had appointed me was determined to follow through with a thorough house
cleaning and the appointment, at his earliest opportunity, of a clear working
majority of Commissioners dedicated to honest, vigorous regulation in the public
interest,

The events of the past few weeks, including Senator Kennedy's appointment of
Dean Landis to advise him, have given me the first hope since Mr. Eastman's
death that these conditions may soon prevail. If this is the case, then you may
submit my name to the President-elect and his advisers, for in these circum-
stances 1 should be honored and delighted to serve, if nominated and confirmed.

If these conditions are not to prevall, however, my previous attitude will
remain unchanged for as you know, I do not need a job; I have a good life and
it would be pointless to exchange it for the anxieties and frustrations endured
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by Mr. Eastman for so many years with only limited opportunity for tangible
and lasting accomplishments during his lifetime,

To sum up: If it is now possible to restore some of the standards for which
Joseph Eastman worked and for which he is still revered, then I ean think of no
greater honor than to be asked to help, and no assignment which ¢ould command
more of my energy, loyalty, and gratitude, I hope I have not belabored the
point beyond reason, but it will be of crucial importance to me if called upon to
decide whether to serve,

I have no direct or indirect interest, ownership, or association in or with any
type of industry regulated by the Federal Government, or in any association
maintained by such industry. No such industry or association has asked me to
become a candidate for appointment to a regulatory agency, and no such industry
or association has been or will be authorized by me to assist my candidaecy (if I
should become a candidate) for such an appointment in any way, directly or
indirectly,

Please accept my thanks for your interest in this matter. Regardless of the
outcome, so far as 1 am concerned, I hope some sweeping improvements are
made soon. Believe me, the public is entitled to better treatment from the
Federal regulatory agencies than it has been getting.

Sincerely,
Howarp Morcax,

Mr. Morcan. Now, the press has reached too many conclusions about
the contents of my letter to President Kennedy, and it has been widely
misquoted. Two principal questions seem to have arisen from these
press stories. One was: Was I referring to my colleagnes on the Fed-
eral Power C‘ommission in any derogatory way? The answer is “No,”
and the letter itself makes that plain. I want to make it even plainer
now. My colleagues are able, honest, conscientions men, and further,
they are men whose company I enjoy, and for whom I have formed a
genuine personal fondness. And this includes all of them. 1 cannot
and will not make derogatory comments about them. And I am very
sorry that my letter to the President has been misinterpreted by those
who have songht to make a sensational thing out of it.

I have differed with my colleagues on policy matters, sometimes
quite strongly. But that is what a commission is for. It would not be
& proper commission if it did not have the interplay of opinions, in-
cluding those that are strongly held. But on a personal basis, my asso-
ciation with my colleagues has been pleasant, friendly, even, and ami-
eable, and T have no reason to believe that it will do other than con-
tinue on that basis.

Another question has arisen as a vesult of press stories: and that is:
Was T referring to myself when I described the qualities that an ideal
commissioner should have? The answer to this is also “No.” as was
made plain in the letter, and T wonld like to make that plainer now.

[ mentioned four men who served on the Interstate Commerce Com-
mission a number of years ago who exemplified my idea of outstand-
me commissioners fo serve as a model for all regnlatory agencies.
They were the great Joseph Eastman, Clyde Aitcheson, Walter
Splawn, and Charles Mahaffie. T knew three of those men personally,
and T knew them all by reputation. T worked for one of them for a
brief period.

Now, gentlemen, if T had twice the brains T have and five times the
knowledge, and were about two-thirds of my present age, and were
appointed to a regulatory commission, T think that after serving 20
years there might be a chance that T could possibly belong in the com-
pany of those men. But under no other circnmstances. So I was
not referring to myself.
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I want to apologize, I must apologize to the subcommittee for the
fact that although your invitation was issued to me almost exactly
2 months ago, the volume of work in the Commission has been such
as to prevent me from making the kind of study and detailed recom-
mendations regarding procedural and administrative matters which
[ know you are interested in and which I would like to lay before
you. I have a few suggestions which T assume will come out in the
course of the hearing. But they are not complete. Perhaps I will
have a chance to do this later. There have been numerous invitations
for me to do some writing on the subject, and when I am free to do so
it ismy hope that I will be able to,

Now, gentlemen, T would be very happy to attempt to answer any
(uestions you have,

The Craamryax, That concludes any statement that you desire to
make; yvou do not wish to comment further on your letter to the
President ?

Mr. Morcan. Those are my general comments. 1 will be happy
to answer any specific questions you have in mind, sir.

The Cramaan. Commissioner Morgan, T asume from your letter
and your statement that you do not. desive to continue as a member of
the Federal Power Commission beyond your term, which will expire
in Junef

Mr. Morcax. That is correet, sir,

The Cuammax. And you have made that clear to the President?

Mr. Morcax. Yes, sir.

The Cramorax. Now, in your letter to the President you state that
there are a number of reasons for vour decision. Several of the
reasons are clearly visible in your dissenting opinions. That is a very
interesting comment. I myself would like to have out of your ex-
perience just what yvou have in mind with reference to the decision
which you reached, that vou would not desire to serve further on the
("ommission,

Mr, Morcan. If is my view. and it is set forth as clearly as I was
able in several dissenting and also concurring opinions, that the qual-
ity of regulation at the Federal Power Commission, even though it
has been substantially improved in the last 2 years, is still not suf-
ficiently vigorous and imaginative to offer full protection to the publie,
or for that matter, to offer full fairness and promptness of decision
to the industries which are supposed to be regulated by it. There is
a tendency to hold back from employing new avenues of approach or
seeking for new solutions. Like all institutions. the Federal Power
Commission is loath to abandon what it considers tried-and-tested
means, and to adopt new ones. My dissents spell this out in far
more reasoned and logical fashion than I can hope to do here speaking
“off the cuff.”

Sut. I finally came to the conclusion, after assessing my ability to
change things, and the speed with which that could be done, balanced
against. the imposition on my family and the sacrifices involved in
public service in Washington, [ came to the conclusion that the rate
of accomplishment was not rapid enough to satisfy me and make me
feel that all this was worthwhile. And so I asked the President not
to consider me for reappointment. There are other factors, as I hope
I have made clear, beside those which appear in the dissents, which
went info my decision.  And some of those are personal.
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The Craamyrax. T am not myself interested in any of the personal
matters, but I am interested in the broad ]1ll>| lem lll e of |n'|1!171"' to
bring about improved regulat ion.

Mr. Morean. I underst: and, sir.

The Caamryan. You are a young man.

Mr. Morcan. I thank you for the kind words, sir. T am not sure
you are accurate.

The Cramyax. You can understand my statement when yon rea-
lize my age at this stage in comparison to yours. But you have had
95 years of experience in this field of regulation, you say?

Mr. Morea~. Let me add that that is not continuous experience, sir.
The experience covers a span of 25 years, but it is not continuous in
this field.

The Ciramaax. But you have had long experience?

Mr. Morcan. Yes, sir.

The Cuamrsan. Now, am I to understand that you have decided
that there is not enough imagination in dealing with the problems
of regulatory agencies, even though you have convictions, that you
have become discouraged and pm'}l.!.p‘-. disgusted and given up hope
that you can ac complish what in your mind yon feel would be best
in carrying out the laws, and just decided you would get out: is that
a fair statement or not.?

Mr. Morcan. Well, I wouldn’t put it quite that way. But there is
a question, and there has been increasingly a question in the minds
of students of regulatory affairs over the past few years, as to
whether utilities can actually be regulated in the manner envisaged
by the anthors of the legislation under which they are supposed to
be regulated.

And this in part is what T was talking about in my letter to the
President, We live in an age which enables enormous pressures to be
generated, and as I said, focused with great skill on tH 1e agencies of
Government that are quppnwed to control certain sectors of industry.

Now, I am sure I don’t have to tell the members of the subcom-
mittee who have dealt with regulatory matters for many years that
the regulated sector of industry is very different from the unregu-
lated. As I said in my letter, it has enormous privileges which e-
come rights when they are granted by law as they are. And those
industries are very quick, as they should be, to take advantage, full
advantage and prompt advantage, of all the rights that they have.
They are not so quick to accept the responsibilities that go along with
those advantages.

The Caamyman. Are you talking about the industries?

Mr. Morean. Yes, sir.

And the pioneer legislators who enacted the laws expected the
regulatory agencies to be firm, and it is necessary for them to be so,
and to be prompt to seeing to it that the other side of this compact
between the regulated utilities and the public is carried out. If the
agencies are not firm, if they are not prompt, if they don’t move
on their own initiative to investigate and to hand down orders, the
natural expectation is, gentlemen, that the executives of those in-
dustries, competing with each other for the top jobs and for the
favor of stockholders, will be forced by the very pressures of cor-
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porate structure to see what they can do to delay accepting those
responsibilities. I am not condemning anyone, this is just the way
things are. And in the absence of firm regulatory practices and at-
mosphere, the public does not get the advantages from this compact
betwen the regulated industries and the public that it is supposed to
get.

The Cmamrman. Commissioner, could you get a little bit more
specific. We are still talking about your decision, your dissents now.
You say the reasons are clearly visible to those who read them; that
is, the reasons you are not going to continue. They are embodied in
your dissent. Could you be a little bit more specific and give us
an example of what you mean is included in your dissent ?

Mr. Moraax. I think if you will look at the dissent I wrote to the
Idaho Power Co. finance order, docket E-T067, an order author-
izing the issuance of promissory notes, you will find a very good ex-
ample of what I am talking about. Here is what appears to be a
routine order authorizing the issuance of $30 million of promissory
notes. This order is what the regulatory agencies call boilerplate.
It is a standard form order which exists for the purpose of simply
filling in the proper dates and the proper amounts, and issued to au-
thorize the issnance of stocks or bonds in a case where there is no
controversy, simply a routine run-of-the-mill approval of a finance
issue,

I wrote—let me go further and say that among the purposes of
the issuance of these promissory notes was the construction of a dam
on the Snake River in Idaho, the third dam of a three-dam plan
authorized by the Federal Power Commission some years ago. I
wrote a seven-page dissent to the order, \minting out a number of
things concerning problems, unsolved problems, raised by this pro-
posal of the company to build a dam. The financial issue itself raised
no problems. There was no question of interest rate or collusive bid-
ding, or anything of that sort. Tt was routine in that respect. But
the construction of the dam raised a number of problems. And I
invite your attention to the dissent. I will try to put the gist of it
into as few words as possible.

I pointed out that the Idaho Power Co. is now selling about 20
percent of its system capacity at rates which appear to be below its
cost of production of electricity. It is doing that because it has a
surplus of capacity. The extent to which that surplus exists and the
extent, if any, to which the company is selling below the cost of pro-
duetion, is unknown, because it has not been investigated. But it
seems clear on the face of it that the two dams that Idaho has built
now have produced a very large surplus of power, leading Idaho
Power to sell at wholesale to other power companies under conditions
which may raise the gravest kind of question about discrimination,
and about practices which may threaten the company seriously from
the point of view of its solvency.

[ expressed the need for an investigation of this matter before a
third dam was biult which would be sure to aggravate the situation
and cause it to spread.

I pointed ount that the previous membership of the Commission had
notified Idaho Power Co, that it would make a full rate investigation
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of Idaho Power if and when a certain contract, based on the sale of
surplus power to Utah Power & Light Co., went into effect. That
contract went into effect while this present Commission was sitting,
in 1961, It is another one of the sales of surplus power at dump rates.

I pointed out that this Commission has an obligation to do that
which the former Commission said should and would be done when
that surplus power contract went into operation.

Now, the previous Commission, as we all know, was critized strongly
for its inaction and for its lethargy, and a great many other things.
Here is a situation where that Commission was prepared to act and had
notified the company that it would act. And I tried to persuade my
collengues that under the cireumstances we must act. And 1 advo-
cated that the securities be authorized, but that, as the law permits
us to do, we put a conditioning restraint on the use of that money ;
namely, that we not allow it to be spent on the construction of a third
dam until we had investigated and made sure that that third dam
would not damage the public interest by aggravating the already seri-
ous surplus problem of Idaho Power,

I also pointed out that if the Bonneville Administration extends its
marketing territory to the State of Idaho, no one can predict. when,
if ever, Idaho Power will be able to market in an orderly fashion the
power from its existing dams, let alone a new dam.

Now, gentlemen, problems of this kind, when they are raised on a
factual basis, pose the need for investigation to determine the serious-
ness of them. And investigation is not a punitive action. It is not a
damaging action. It is nothing more than a determination of the
facts to find out whether a certain action should be taken.

You will find when you read this order that it is a simple boilerplate
order, a standard finance issuance order, accompanied by a seven-page
dissent raising grave problems of public policy and the protection of
the public. And there is not one word of response from my colleagues,
not. one word of explanation as to why this Commission is not willing
to do what the previous members of the Commission said could be
done, should be done, and would be done.

Now, let me emphasize again, gentlemen, that you cannot disagree
with actions or inactions of people without seeming in the eyes of
some to be attacking them or criticizing them personally. T want to
assure you, it is not. my intention to do that, and I am not doing that.
It is in the nature of disagreement that when you disagree strongly,
some people feel that there is a personal element in it. I assure you,
that is not so. This ease which T have discussed briefly here, and
which you ean read in 5 minutes, is an example of what I have been
talking about, and is an example of what T mentioned in my letter to
the President.

I hope this clarifies the matter somewhat for you.

The Crameman. Well. Commissioner, T can understand why difler-
ences of opinion will develop between people as to any problems. If
Congress had not had that in mind they never would have made these
azencies into commissions, agencies of the Government, they would
have just given them one man to run as he in his own jmlg:n]vm SaW
fit to run.

That. of conrse, leads me to the second broad general question for
vour explanation, in the dissent in this particular case, of what caused
you to arrive at your decision.
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Then you state to the President that you would like to make a gen-
eral comment concerning the 1(-"11].1[01\ agencies. Obviously we are
commenting on the “regulatory .ls_wnl ies,” meaning all of them. Do
I take f!rml this statement that you feel that there are procedures
which should be changed in the law ?

Mr, Morcax. There are a few. But I wasn't really discussing pro-
cedures there. Those words, if T recall correctly, were prl'limm ary to
the comments I made with regard to the importance of personnel
selection in all regulatory agencies.

The Cramryax. All right, that limits it to what you said, I suppose,
in vour -t atement.

And then you refer in the following paragraph to certain great men
who have served in Congress- almnmlvd agencies,

Then you say to the President :

Ordinary man ecannot administer those laws today in the face of pressure
generated by huge industries. Ordinary men yield too quickly to the present-day
urge toward conformity, timidity, and personal security.

3y that do you mean that in these regulatory ‘I""t‘Tll"'Il"-—'-H]l'L‘ you
have said that in your statement—that these agencies today are staffed
with ordinary men ?

Mr. Morcax. Idon’t think youecan say that.

The Cuamaax. What did you mes an’?

Mr. Morcax, 1 meant to reinforce a point that has been made over
and over by students of the reauls atory process, that these agene 1es
have the most unusual problems, they are more than ]utllft-- they are
administrators. The cases that the Federal Power Commission has
before it, for example, I am sure are far more difficult than the average
case before any court in the country, with the possible exception of
the Supreme Court. They are huge in size with regard to money,
with regard to the number of customers served, with regard to the
volumes of gas and electricity that are involved. They are actually
extraordinary responsibilities that these agencies have to carry ont.
I am not an expert on all the regulatory agencies, but T know that to
to a greater or lesser degree the same thing is true of them all.

I feel, and I was trying to say while bowing out, that these agencies
require the finest men that this Nation has, and it will take everything
those men have, all their personal gualities, all their education, expe-
rience, character, and courage to carry out these laws properly. And
I am simply saying that, as many have said before me, that no other
kind of man should be selected for these agencies. This ean be done,
The ]l:'n*:-ii_l_ri\ of these agencies can be raised to the point where vou ean
attract the finest man in the country to them—and prestige will do it.
In past years I ean remember that the Interstate Commerce Commis-
sion was an agency with enormous ]:u'wl‘t"‘v it was a very great honor
to serve on the Interstate Commerce Commission. Pe srhi aps it had as
much prest ige as any agency of the 1.S. Government.

The Cramyax. Do vou feel, then. Commissioner, that these agen-
c'es are staffed with personnel today r}m! are yielding toward con-
formity, 11muln\..nul personal security ?

Mr. Morcax. T must say frankly, sir, that there have been times in
the past year and a half when T felt that was happening in the FPC:
ves, sir.

Hn.048—63
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The Cuamman. Well, did you mean the statement, to be applicable
to the other agencies of the Government, since you did refer to regu-
latory agencies as such ¢

Mr. Moraan. To the extent that any agency has a lower level of
qualified personnel at the top positions than is possible, my statement
applies to them all.

The Caamaran. Further, yousay:

If our regulatory laws are not administered by men of the same character,
courage, and outlook as the men who enacted the laws, we will surely find the
regulated industries and companies successful in postponing or evading en-
tirely the responsibilities which are supposed to accompany their rights.

Do vou care to comment on what you meant by that?

Mr. Morcax. Well, I think I have already covered that point. But
that is simply an exercise in logic. T think that it is an easily demon-
strable faet.

Mr. Bex~err. Mr. Chairman, would you yield before we leave this
point ?

The Ciamraranx. Yes, Mr. Bennett.,

Mr. Bexnerr. Mr. Morgan, in respect to your statement that in the
past year and a half you have felt that on some occasions that your
fellow Commissioners had tendencies toward conformity, timidity, and
personal security, what did yon have in mind ¢

Mr. Morcan. Well, let me make a general statement. But T assure
you——

Mr. Bex~err. T would like you to be pretty specific about it, because
that seems to me to be a serious charge against other Commissioners,
whether they be on your Commission or some other Commission. And
I would like to know what you had in mind specifically. I am sure you
have got something in mind.

Mr. Morcan. T don’t want to be specific as to the case involved. But
let. me say this, that when in open C'ommission meetings—and I don’t
mean it is open to the publie, but with the full Commission present and
the staff’ department heads, the lawyers, the secretary, the executive
director—the statement is made that we mustn’t investigate the situa-
tion beeause it would disturb industry, and perhaps——

Mr. Bexxerr. The statement made by whom ?

Mr. Morcan. By a Commissioner, and sometimes by the staff—and
that statement is accepted and acted on, in the absence of any other
reason for such an action, or usually inaction, then I would say this is
an example of what I was talking about.

Mr. Bex~xerr. What would the statement be about? Specifically
what was he talking about that the rest of the Commission accepted ?

Mr. Morcan. The case I have just discussed, Idaho Power Co., is a
case in which that statement was made, and formed the basis for the
Commission’s refusal to investigate. And there have been others.

The Pacific Power & Light-Pacific Gas & Electric intertie proposed
in Clalifornia, which involved a financial issue of the Pacific Power &
Light Co., was another situation in which the failure or refusal to in-
vestigate the matter to see whether it was consistent with the pnblic
interest was explained not in the Commission’s order, but in

Mr. Bexxerr. I am not talking about the public interest now, T am
talking abont this charge that you made, the tendency of ordinary
people—and you have narrowed that down to some of your colleagues
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on the Federal Power Commission—some of them have yielded to
conformity, timidity, and personal security. I would like to have you
direct your remarks a little more specifically to that situation or situa-
tions, the situations which caused you to reach this conclusion.

Mr. Morcax. Well, I felt we understood, at least I understood, sir,
that when the only reason offered during the decisionmaking stage of
a case is that to take a certain action would upset the industry, and
perhaps cause the industry not to be so cooperative in the future, this
1s an example of what T am talking about. Now, there are other
reasons——

Mr. Bexxerr. You mean the Commission has entered decisions
merely on the basis of the fact that to do otherwise would upset the
particular industry. is that right ?

Mr. Morcan. Let’s not be—I don’t want to confuse you.

Mr. Bexxerre. Iam using your words.

Mr. Morean. You will never read that in a Commission decision
issued to the publie, I can assure you of that.

Mr. Bexyerr. I am not saying that, I am asking you to explain
this charge that you made.

Mr. Morean. I am simply trying to tell you that there have been
cases where the real reason, not the reason stated to the public, but
the reason given in meetings and private conversations within the
Commission, for failure or refusal to act, is that the industry would
not like it. Now, there may be a good reason

Mr. Benxerr. You mean the real reason is not stated in the written
opinion ?

Mr. Morcax. That is correct. Now, that may be a good reason, that
and others, when the proposed action is unwarranted or unwise. But
when that is the only reason given in private, but a different reason is
given to the public, then I have doubts that the publie is getting what
it needs and requires from the agencies.

Mr. Bexnerr. I would say that a Commissioner who did that was
dishonest, wouldn’t you?

Mr. Moreaxn. I am not willing to go that far.

Mr. Ben~err. You say the Commissioner has put one thing in his
opinion, but his real reason is concealed, he has got some other reason
which is not stated in the written opinion issued to the public?

Mr. Morean. Yes, sir.

Mr. Bexxerr. You say to do that is not dishonest?

Mr. Morcax. I don’t think it is in the usnally accepted sense of the
word or the term.

Mr. BexnNerr. Is that what you call conformity?

Mr. Moreaxs. I think you could call it that. T think you could call
it timidity also, and I think you eould eall it an urge or need for per-
sonal security. But those are not terms ordinarily thought of under
the heading of dishonesty.

Mr. Bexxerr. You are getting into some pretty serious charges,
I think.

The Cramaax. I want to get further explanation, if I can, because
it seems to me to be a serious charge, what is in the next statement.
And that is in the second full paragraph on page 2, following the
statement that was referred to a moment ago.
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You say to the President :

Instead, it ean easily become a fraud upon the public and a protective shield
behind which monopoly may operate to the public detriment.

Now, I want to find out if what you meant here was to say to the
President, in the letter, which you released to the press, as I under-
stand, to become public—is that going on in either the Commission you
are serving on, or in any of the other Commissions, to your knowledge ?

Mr. MorGan. I think that again this is simply an exercise in logic.
If the agencies do not exercise the vitality and vigor that the law ealls
for, the public has very little possibility of learning this. The public
assumes it 1s getting from the agencies what the law calls for. If it
gets less than that, I think you can say that the public is being cheated,
shortchanged, defrauded. What I am trying to point out here are
the possibilities inherent in the situation, the possibilities which in
my opinion will be precluded if men of real stature or caliber are ap-
pointed to these offices.

The Cramyax. And we are to arrive at a conclusion, then, that
that is not being done ?

Mr. Morcan. What is not being done?

The Crnamman. Men of real stature and ability being appointed to
these Commissions,

My, Morcan. If you will read Dean Landis’ report where he deals
with this subject, he describes the decline of Commission personnel
beginning about the time of World War II in far more specific detail
than I have in my letter to the President. If you would like, T will be
happy to read gome of this into the record,

The Cirareyax. I think that is already in our records, Commissioner
Morgan. And I might also say that Dean Landis is not down here
any more; his time was short for one reason or another, I admire
Dean Landis: I have long had great admiration for him: he is a man
of great ability. He had a job to do which was a temporary job.
But I might say at the outset that his views about the concentration
of control over these agencies down at the White House were not in
aecordance with what we thought was the intent of the law. And
[ think the President feels the same way, from my conversations with
him and from publie statements he has made.

Mr. Moss. Mr. Chairman ?

The C'riatkatan. Mr. Moss.

Mr. Moss. Mr. Morgan, while we are at this point. I have read your
dissents, and let me say that I find in them a sense of great vigor,
clarity and logic. There may be instances in reading them where I
haye not always agreed, nevertheless the fact that you have stated
well and without any equivocation your views is, I think, much to your
eredit.

I read the Idaho Power decision. And you point out here in this
statement, as it has been read here in the committee, that if our regu-
latory laws are not administered by men of the type you refer to,
Norris, Johnson and Pinchot—and 1 would point out that this wasn’t
partisan, because all of these were distinguished Republicans, one of
them was the great Senator from my State—that there is a danger in
this exercise again of a desire of conformity, a timidity in moving
bevond the existing practices or policies that ultimately could lead to
a type of regulation which would be a fraud upon the public.
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Now, a fraud is not too difficult to define. Omne thing, it isn’t the
real thing, isit?

Mr. Morcax. That is correct, sir,

Mr. Moss. The public expects that in your role as a regulator that
you will see that its interest is protected, and the utilities’ interest
18 part of the public interest?

Mr.Morcax. That is absolutely correct.

Mr. Moss. It is important that we have utilities of vigor, able to
undertake the responsibilities given them, along with their rights
to serve?

Mr. Morcax. That is very fundamental.

Mr. Moss. And in the Idaho case you mentioned four points as form-
ing the basis for your dissent, urging the Commission to go beyond
the practice of just more or less pro forma approval of financing to
determine the uses to which this additional money is going to be put,
is that true?

Mr. Morcax. That is correet, sir,

Mr. Moss. You mentioned the fact that there was a serious question
in the previous Commission as to whether or not the wholesale rates
then existing were under the actual cost of production.

Mr. Morcan. That is correct.

Mr. Moss. And if they were, this would be unsound unless the other
ratepayers of Idaho were looked to, to produce the revenue to make
up the deficiency ?

Mr. Morean. And in that case it would be diseriminatory.

Mr. Moss. And in that case it would be diseriminatory. And you
said fo the Commission, let’s look at it, go ahead and approve it and
condition it and see whether or not this is a faet., The previous
Commission raised a serious question, indicating that they would at
a given point, the effective date of the Utah contract, undertake to
evaluate the rates,

Mr. Morcax. Yes,sir.

Mr. Moss, And you went on to mention the fact that Tdaho Power
had stated—this wasn't just your opinion, but the company itself
had stated that if the Bonneville area was extended, that they might
not proceed with their program of expansion, is that true?

Mr. MorGan. They made the flat statement that they wonld abandon
all expansion programs in Idaho if Bonneville’s market area was
extended.

Mr. Moss. And you thought this was a significant fact which the
Commission should have evaluated ?

Mr. Morcax. Istill do, sir.

Mr. Moss. And then there was a further matter, that Oregcon and
Washington and Idaho had a claim that they were prosecuting against
the company of almost 7 million for damage.

Mr. Morcax. Yes,

Mr. Moss. And you thought the impact, in the event the States
should prevail on this, the impact upon Idaho should be considered by
the Commission along with these others?

Mr. Morcax. I thonght we should at least find out whether they
are insured against such a claim.

Mr. Moss. And yon also look at the practice characterized by vou
as a 5 percent present-worth method of depreciation for its Brownlee
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and Oxbow projects, instead of the regular straight-line method pre-
seribed by the FPC’s uniform system of accounts?

Mr, Morcan. Yes,sir.

Mr. Moss. And in the failure of the Commission, at least in their
opinion, to take cognizance of any of these factors, you found that
there was timidity, a reluctance to move into perhaps a new area in
approval of requests for finances, of expansion by company?

Mr. Morgan. It seems so to me. And my impression was strongly
reinforced by the conversations within the Commission while this
case was before us.

Mr. Moss. Now, I would say that before the California case in which
you also dissented—I was under the impression that the Commission
did look to the uses of the proposed findings.

Mr. Morcan. The law requires us to.

Myr. Moss. And I felt— I had every conviction that this was being
done. So to that extent, at least to me, I could, I guess, by a very
broad application of the term “fraud,” say that that type of regulation
at that point was not the type of regulation which 1 anticipated was
provided for in the procedures of the Commission and contemplated in
the law itself.

Mr. Morean. I put it as strongly as I could in my dissent. And I
wrote two of them in that case. We did not do—not only did we not
do what the consumers normally expected us fo do—we did not do what
the law requires us to do.

Mr. Moss. That isall T have.

The Cramryman, I want to continue until we get through with the
letter. 1 think it should be analyzed before we continue further.

I don’t think anyone could have any disagreement with what Mr.
'\[nax has just said with reference to the responsibility of a Commis-
sioner in going into any particular problem and arriving at a de-
cision in his own mind from the facts and information he has.

But the implications with reference to the character and ability of
other Commissioners, not only in your own Commission, but in other
regulatory agencies, are what I think we should be interested in in
this committee.

I might say, Commissioner, I have been very strong over the years
for men of ability, background, and experience in these various regula-
tory agencies. And I have a letter on file from the President of the
United States to that effect. And T have a letter on file from the
former President, Mr. Eisenhower, to that effect.

In my letters to them, I urged consideration of men of ability, and
when they had performed their duties, that reappointment be con-
sidered. T feel that this is a policy that should be followed by the
Chief Executive.

But the real question here is that in your statement of the reasons
for your not wanting reappointment, you make reference to the regula-
tory agencies in general, and you characterize them as manned by
ordinary men, and you make reference to courage and outlook, which
if not proper, and so forth, brings on the type of fraud that Mr. Moss
referred to, and that seems to me to be a real problem here today.

Anl I wanted to know for the committee just what you meant by
this characterization. T have a feeling that there has been a gradual




ADMINISTRATIVE PROCESS 19

improvement in the administration of the laws of these regulatory
agencies for the last several years.

I have a feeling that that has resulted because our problems are
different and more acute today than when Mr. Aitcheson was a mem-
ber of the ICC. They are far more complicated today than when
Mr. Joe Eastman 25 years ago was a member of the Interstate
Commerce Commission—and a great man he was—and Mr. Splawn,
whom you mentioned, and Mr. \l thaflie in more recent years,

But we have reached a period of time of transition into these more
highly technical, conc entre ated areas that challenge, as you have indi-
cated here, the best that is in any Commissioner. And for that reason
I think it is helpful to first fully realize the tremendous responsibility
of any Commissioner in one of these fields today.

But then, when there are implications as to the character of the
regulatory Commissioners as of today on a general, broad basis, it
seems to me it deserves further clarification and explanation.

And I must say in all frankness that I think that President Ken-
nedy has given very serious consideration to the appointment of men
to |]I["~l‘ Iwr\ll.ltm\ agencies, and has taken his job very seriously in
trying to get the kind of men on these agencies that we should have—
not that every appointment has been as 1 would probably have made
it, and I made some suggestions to him on certain appointments which
he didn’t see the same way I did, but he assumed his responsibility
in it.

And I have been quite encouraged that we were progressing in
the administration of these laws.

Mr. Morcan., Soam 1.

The Cramyax. The way I read your letter, the actnal language
of it seems to convey the idea that we are deteriorating in the admin-
istration of laws. And if that is the case, we want to know it. And
we want to know from you or anybody else how we can improve
regulations.

I agree with \\]111‘ you said a moment ago. No matter how good
a law is, if it is not adequately or properly administered, it isn’t
worth anything to the American people and the public.

Mr. MoreaxN. Let me say, Mr. Chairman, that if my failure—
which was purely fl\l‘l‘-l{_{]ll— to include a sentence in my letter saying
that the deterioration that I spoke of a minute ago as described h_\
Dean Landis, which set in about the time of World War IT—if my
failure to include a sentence sayving that that deterioration has in
my judgment now been halted, and that a visible improvement is
now present : if that failure led to or is partly responsible for some
of the misinterpretations of the letter, then I am deeply sorry. 1
feel that the deterioration has been largely halted, and that we are
making some improvements in this vital area of the quality of
personnel.

The Crammax. Why didn’t you go down to the President and sit
down and talk to him, then, and tell him all about this, instead of
writing a letter and giving it to the papers?

Mr. Morcan. I understand that is not at all easy and simple to do,
sir.
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But at any rate, my main object in writing the letter was to re-
emphasize what many people have l't-\'mpll:l.-iixwl before me, and will
after I leave here, that concern as to the quality of the personnel at
the Commissioner level can’t be overdone, the importance of it can’t
be exaggerated. 'Thisis mainly what I was trying to say. And if, as
I say, my failure to include a |mim or two that should be in the letter
has led to some misinter pretations, I am genuinely sorry for that.

The Cramyan. I don’t believe, if you mean that, that T have mis-
interpreted the letter, I read if, and that is the reason 1 wanted to
give you full opportunity to explain just what yvou meant by certain
of your very pointed statements.

Mr. Bennett.

Mr. Bexxgrr. Mre. Morgan, I want to go back to what T was discuss-
ing with vou a few minutes ago. I listened with interest to the ques-
tions of Mr, Moss.

[ have often heard you say that the quality of administration has
improved. The deterioration that you talked about has subsided.
But yet you just said a few minutes ago that within the last year and
a half, the m: vjority of the mvmhtn of the Federal Power Commis-
sion issued an opinion that was not based upon the facts of the case,
as stated in the upinimi. but was based upon something secret or
private that they formulated their judgment upon, which the publie
was not and eannot under the cireumstances become aware of.

Now, am I stating the situation accurately ?

\lt' Morcax, I think so. There are other factors involved, but this
one is present ; yes.

Mr. Bexxerr. Would you say that that kind of a practice on the
part of your fellow Commissioners is not dishonest ?

Mr. Morcan. Certainly not in the sense of the ordinary interpreta-
tion of the word. Until men are perfect

Mr. Bexxerr. What do you mean, in the ordinary interpretation?
Is it dishonest for a Commissioner to conceal something in an opinion
that he writes that he ought to have revealed ?

Mr. Morcax. That happens over and over and is fairly common.
The mere fact that

Mr. Bex~xerr. Fairly common?

Mr. Morcan. The mere fact—I think it is common everywhere—
the mere fact that a factor whic I| played a p wrt in the formulation of
an order is left out of the order does not make the order totally dis-
honest or the person who wrote it dishonest.

My, Bexxerr. Does it make it misleading ?

Mr. Morcax. It may make it misleading.

Mr. Bexyerr. Does it make it a frand?

Mr. Morcan. If it involves an important matter, and if the con-
cenlment was with deliberate intent, yes, it can become very serious.
But this happens many times with no serious consequences at all.
Mr. Bexxerr. Let’s not talk about theoretical eases: let's talk about

the decision that voureferved to. Let’s talk about that :

Was that opinion by a majority a misleading opinion

Mr. Moraaw. I think so, and T said so at very great length in two
dissents.

Mr. Bexxerr. Was it dishonest?

Mr. Morcax. No: I wouldn’t say that.

Mr. Bexyerr, Was it fraudulent?
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Mr. MorGax. That is hard to say. To the extent that any order de-
prives the public of what it thinks it is getting and knows it is en-
titled to get, that word might be used. There are only a few cases
that I would think of using that word for.

Mr. Bexxerr. Well, the publie, according to your thesis in these
decisions, is losing something, is that not true?

Mr. Morcax. It is losing some protection.

Mr. Bex~yerr. The public is losing something that it is entitled to
by the decision that you are talking about, is that not true, in your
opinion?

Mr. Moraax. That was my opinion.

Mr. Bex~yerr. And, therefore, if the decision is contrived by facts or
cirenmstances which are not revealed in the opinion, is that not a
frandulent opinion?

Mr. Morcax. I have not used that word in deseribing this

Mr. Bexxerr. You have used the word “fraud™ here, pretty pro-
fusely, I would say, in one letter.

Mr. Morcax. T used it in my letter to the President——

Mr. Bexxerr. That is what T am talking about.

Mr. Morcax (continuing). To describe what can happen unless
great care is given to this matter of personnel selection ; yes, sir, I did.

Mr. Bexyerr. What T would like to talk about today is what did
happen.

Mr. Morcax. Well, if you are trying to get me to use a word——

Mr. Bexyerr. I am not trying to get you to do anything except to
explain what you can about this language. And I am having a diffi-
cult time.

Mr. Morcan. I don’t choose to relate that particular language to this
particular case. This language, if you will notice—

Mr. Bexxerr. All right.  Is there a ease that yon can relate it to?

Mr. Moreaxy. No. Ihavemademy dissent——

Mr. Bexxerr. If you can’t relate it to a case, what are you talking
about? Just a hypothetical case that didn't apply to the Federal
Power Commission at all?

Mr. Morcax. I simply said that utility regulation can easily become
a fraud upon the public-

Mr. Bexxerr. Anybody knows that, Mr. Morgan. I have a T-year-
old granddaughter that knows that. Don’t vou think the Presi-
dent knows that, too, without your telling him in the letter, in those
three single-spaced pages?

Mr. Moraan. 1 assume that he does know that.

Mr. Bexxerr. You are telling him, as a matter of fact, that he had
a bunch of low level, conformist, timid people on the Commissions,
outside of yourself, who were there for personal security reasons and
who were doing a poor job, isn’t that what you were trying to do
here?

Mr. Morcax. No: it was not. The letter speaks for itself.

Mr. Bexxerr. T will say it does, althongh there are a lot of things
here that do not meet the eye. You have used a lot of language that
yvou ought to interpret. And we ought to find out for sure whether
this is just a lecture you are giving the President about what we ought
to do with some other Commission, or what you ought to do with the
Federal Power Commission.
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What was the case? What were you trying to do, tell him what
we ought to do with the Federal Power Commission in the future,
or were you giving him an abstract lecture ?

Mr. Morcax. 1. was doing exactly what the letter says I was doing.
I was reemphasizing once more, as many other people have done, the
importance of the caliber of personnel at the top level in regulatory
agencies.

,\hx Bex~yerr. You say in the letter, ordinary men cannot admin-
ister these laws. Now, would you deseribe your fellow Commission-
ers as ordinary men ?

Mr. Moreax. I would rather not deseribe them at all, sir.

Mr. Bexxgerr. I think, Mr. Chairman, we are entitled to this infor-
mation. This man has made some serious charges here against other
members of the Commission.

Now, maybe the charges are true, I don’t know. But I think it is
our job to find out, and T think this witness is evasive about it. 1
don’t think he 1s frank with us.

And I don’t think he is being honest with us in his statement,

You have used some language in here, and you are smart enongh
to tell us what you meant by it. And I am going to ask you again:
What did you mean, that the other Commissioners, your fellow Com-
missioners, are ordinary men in the sense that you used it in the last
sentence on page 1 in your letter?

Mr. Mora. aN. I am sorry, but my responsibilities require me to dif-
fer on oceasion with my ftl”i’:l"‘lll'\, and when T do, to set forth my
reasons for differing with them, and I have done this. But my re-
sponsibilities do not require me to pass judgment on them as indi-
viduals, as persons. T deseribed my relations with them at the outset
of my testimony. And what I said was true.

Mr. Bexyerr. I heard what you said at the outset of your testimony,
and I have already read what you said in your letter. And I am hav-
ing a hard time reconciling the two.

Mr. Morcax. Have you read the part of my letter which says it does
not intend to depict or describe anyone ine ]nllmlr myself or my col-
leagues?

Mr. Bex~xerr. Yes.

Mr. Morcan. That means what it says, too, sir.

Mr, ]3}\\1 rr. What category do you put yourself in as a Com-
missioner? Are you an or dl!l.ll\ man, as 4 Commissioner?

Mr. Morcan. I'am afraid that T am.

Mr. Bexnerr. Is that the reason you are quitting, so the President
can mn‘ an extroardinary man in \nurpl wee?

Mr. Moraan. Itisone. And I hope he does.

\[r Bex~erT. Do you think there are any better men in the Com-
mission than you as far as the protection of the public interest is
concerned ?

Mr. Morean. That isa difficult question to answer.

Mr. Bexyerr. Would you giveit a try ¢

Mr. Morean. I would rather not trv to rate the members of the
Commission with respect to each other, including myself, sir.

Mr. Bexyerr. You want to leave with us the i impression, then, that
as a matter of fact you are not offering any eriticism of your col-
leagues or their decisions, and that you are perfectly satisfied with the
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caliber of protection that they are giving the public on the Com-
mission ?

Mr. Morcan. Will you repeat that again, sir?

Mr. Bexxerr. Will you read it to him, Mr. Reporter?

(The record was read by the reporter, as requested.)

Mr. Morcan. I have not commented, and 1 will not comment on the
caliber of my colleagues, because to do so would be to make a personal
reflection or estimate of them which would be entirely improper. I
have commented at length in my dissenting and concurring opinions
as to their actions and as to the policies that they have adopted or have
failed to adopt, and those statements remain on the public record
where anyone may consult them. But I have not made personal judg-
ments or comments, and I see no reason to do so now.

Mr. Bexyerr. You just want to make this as a high-level discussion
to give the committee the same kind of gobbledygook that you gave
the President in your letter of January 23, is that about the size of it ?

Mr. Morcan. 1 think I am being as clear as I can be on what I can
properly say with respect to my colleagues, and what I can say only
with great impropriety. I have commented on policies, on principles,
on actions, and on inactions. I can do that, but I think it would be
the grossest impropriety for me to comment on them as individuals
and with your indulgence, I will not.

Mr. Bexyerr. I am not through, Mr. Chairman, but I understand
you want to adjourn,

The Cramaan. Since you have discussed, as an example of what
you have in mind, the /daho case, I think in order for the record to be
complete it should be included in the record.

(The document referred to follows:)

UNITED STATES OF AMERICA
FEDERAL POWER COMMISSION

Before Commissioners: Joseph C. Swidler, Chairman: Howard Morgan, I.. J.
O’Connor, Jr., Charles R. Ross and Harold C. Woodward.

Idaho Power Company Docket No. E-T067
ORDER AUTHORIZING THE ISSUANCE OF ProMi1ssorY NOTES
(Issued December 10, 1062)

Idaho Power Company (Applicant), a corporation organized under the laws
of the State of Maine and doing business in the States of Idaho, Oregon and
Nevada, with its principal business office at Boise, Idaho, filed an application
on October 10, 1962, for an order, pursuant to Section 204 of the Federal Power
Act, authorizing the issuance of unsecured Promissory Notes in an aggregate
principal amount not to exceed £30,000,000, at any one time outstanding. Notes
are to evidence bank loans and renewals of loans to be obtained on or before
December 31, 1962, Each Note will be issued prior to December 31, 1963, and
will mature not later than one year after its date of issme, the final maturity
of all Notes being not later than December 31, 1964, and will bear interest at the
rata applicable in New York City at the time of each borrowing to eommercial
bank loans of such form and character. As of the date of the application, that
interest rate was 414 percent,

By order issued December 24, 1959, and supplemented December 29, 1060, in
Docket No, E-6907, the Commission authorized Applicant to issue up to $40,000,-
000, principal amonut of short-term promissory notes, the authorization to expire
on December 31, 1962, As of August 31, 1962, Applicant had outstanding $3.-
900,000, aggregate principal amount of Promissory Notes, and expects to have
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outstanding Notes in the total principal amount of approximately $9.600,000 as
of December 31, 1962,

The request herein for authorization to issue Notes in the maximum principal
amount of $£30,000,000, will cover the issuance of new Notes and the issnance
of any renewal Notes, including renewal Notes for the payment of any Notes
presently ontstanding or to be issued on or before December 31, 1962, nnder the
above-described authorization in Docket No. E-6907.

During 1963, Applicant expects to undertake permanent financing arrange-
ments, including the issuance of equity securities, probably during the fall of
that vear: the exact form, amount and times of issuance of such long-term corpo-
rate securities necessarily will depend upon future market and other conditions.
However, should market or other conditions cause a delay in or postponement
of the contemplated permanent or long-term financing, Applicant states that it
may be necessary to issne short-term notes up to the amonnt of $30.000,000, in
order to avoid delay and additional cost in the construction of essential service
facilities,

The proposed issnance of Notes will enable Applicant to (1) issue renewnl
or replacement Notes for those presently outstanding or to be ontstanding on or
before December 31, 1963 : and (2) earry forward Applicant’s construction pro-
gram for the balance of 1962 and 193, which is currently estimated at $24.400,000,
described as follows: Snake River Development (Project No, 1971 ), 8,830,000 ;
other production facilities, $50:0,000; Brownlee-Boise 230 kv. line No. 3, $4,-
438,000 : other transmission lines, £1.513,000; substation facilities, $£3,1530.000;
distribution lines and facilities, $4.900,000; and, general plant and facilities,
$1.089,000.

None of the proposed Notes will be resold to the general public, and no finder's
fee or other negotiation fee, commission or remuneration will be paid in connec-
tion therewith to any third person.

Written notice of the application has been given to the Idaho Public Utilities
Commission, the Nevada Public Service Commission, the Oregon Puble Utility
Commissioner, and to the Governor of each of those States. Notice of the appli-
cation was also given by publication in the Federal Register on October 30, 1962
(27 F.R. 10563), stating that any person desiring to be heard or to make any
protest with reference to the application should file a petition or protest with the

Federal Power Commission, Washington 25, D.C,, on or before November 19,
1962, No protest or petition or request to be heard in opposition to the granting
of the application has heen received,

The Idaho Public Utilities Commission, by order dated October 235, 1962,
aunthorized Applicant to issne $18,837.500, principal amount of Promissory Notes,
“over and above the limitation applicable under Section 61-903, Idaho Code;
that is, $11,162,500 or a total of £30,000.000 at any time ontstanding.”

The Commission finds:

(1) Applicant, a corporation, is a public utility within the meaning of Section
204 of the Federal Power Act, subject to the jurisdiction of the Commission as
heretofore deseribed and set forth in the Commission’s order izsued November
7, 1957, Idaho Power Company, Docket No. E-6781 (18 FPC 603).

(2) The proposed issuance of Promdssory Notes in the aggregate principal
amonnt of £30,000.000, all as described above, will be in excess of 5 percent of
securities within the purview of Section 204 of the Act.

(3) The proposed issuance of Promissory Notes in the aggregate prineipal
amount of $30,000,000, all as deseribed above, will be in excess of 5 percent of
the par value of the other securities of Applicant, and therefore. will not be
exempt by virtue of Section 204(e) from the requirements of Section 204(a)
of the Act.

(4) Applicant is not organized and operating in a State, under the laws of
which the security issue here involved is regulated by a State commission within
the meaning of Section 204(f) of the Act; and the proposed issuance iz, there-
fore, not exempt by virtue of that Section from the requirements of Section 204
of the Act.

(5) The proposed issuance of Promissory Notes will be exempt from the com-
petitive bidding requirements of Section 34.1a of the Commizssion’s Regnlations
under the Federal Power Act, by reason of paragraph 34.1a(a)(2) thereof,

(6) The proposed issuance of securities, as hereinafter authorized, will be for
a lawful object, within the corporate purposes of the Applicant and compatible
with the public interest, is appropriate for and consistent with the proper per-
formance by Applicant of service as a public utility and will not impair its
ability to perform that service and is reasonably appropriate for such purposes.
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The Commission orders:

{A) The proposed issuance of Promissory Notes in the aggregate prineipal
amount of £30,000,000, outstanding at any one time, upon the terms and condi-
tions and for the purposes set forth in the application, all as described above, is
hereby authorized, subject to the proevisions of this order.

(B) This authorization s expressly conditioned upon the maturity of all
Notes to be issued pursuant thereto being within oune year of their respective
dates of issue and the final maturity of all such Notes being not later than
December 31, 1964

(C) The foregoing authorization is without prejudice to the authority of this
Commission or any other regulatory body with respeet to rates, service, accounts,
valuation, estimates, or determinations of cost or any other matter whatsoever
now pending or which may come before this Commission,

(D) Nothing in this order shall be construed to imply any guarantee or obli-
gation on the part of the United States in respect of any securities to which this
order relates.

By the Commission, Commissioner Morgan dissenting, filed a separate state-
ment.

Josepn H. GUTRIDE, Secretary.

Idaho Power Company Docket No. E-T067
( Issued December 10, 1962)

Moroan, Commissioner, dissenting:

Onece again the Commission is required, by this application, to address itself
to its responsibilities under Section 204 of the Federal Power Act. Once again,
as in Pacific Power and Light, Docket Nos. E-7024 and E-7025, 27 FPC ——,
— and ——, we must decide whether our approval of securities under that
Section need only be a ceremonial formality requiring no more than a recita-
tion of some of the surface facts and the issuance of a routine order ; or whether,
as I believe the law plainly requires, we should examine all the facts carefully
and declde whether, in the light of those facts, the purpose or undertakings to
be financed by the proceeds of the security issue are, singly and collectively,
“ecompatible with the public interest,” as spelled out in the Federal Power Act
as a whole,

Qince the law on the subject has been rather extensively explored in Pacific
Power and Light, supra, particularly in my dissent and further dissent therein,
I shall not repeat that discussion here., Instead I ghall confine myself to certain
facts which raise serious and unresolved questions of publie policy with respect
to a portion of this security issue and refer those readers interested in a dis-
cussion of the Commission’s legal responsibilities to the Pacific case.

At the outset let me make it clear that, as in the Pacific case, I raise ques-
tions only with respect to that portion of the security issue herein associated
with a particular project; namely, construction of Project No. 1971, With re-
spect to the remainder of the security issue there are no problems of which I am
presently aware, and I pose no objections thereto.

We are informed that :

“Applieant has been engaged in an extensive program of expansion which
has consisted primarily of the development of the hydroelectrie resources of the
Snake River and construction of high voltage facilities from the hydroelectric
plants to its load centers and to interconnections wiwth neighboring systems.
Applicant estimates at this time that costs for the balance of its 1962 construc-
tion program and for its 1963 construction program will amount to $24,400,000.

. . L L] . - -

sOver one-half of the estimated costs of the construction program is concerned
with the completion of Project No. 1971 and related transmission facilities. Con-
struction of the Hells Canyon plant was started July 27, 1961, with completion
ceheduled sometime in 1964. Total expenditures incurred in connection with
the Hells Canyon plant, as of September 30, 1962, are $4.590,148.00. These
expenditures cover preliminary engineering, exploratory drilling, aceess roads,
and reservoir clearing. Latest cost estimates for the completed Hells Canyon
unit reported by Applicant, subject to change, is approximately $55,000,000."

The “Hells Canyon plant” referred to is Little Hells Canyon dam, the third
and downstream dam of Idaho Power's three-dam scheme, licensed by this Com-
mission amid unparalleled controversy in 1955. The other two dams, Brownlee
and Oxbow, have been campleted and are in operation.
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As can be seen, only minimal outlays have as yet been made for construction
of this third dam, and those have only involved minor items such as an access
road, pool clearing, and the like. Construetion of the main project has not yet
begun. In the intervening period since the license was issued, a series of prob-
lems have arisen, some of them involving calculations and predictions of Idaho
Power's need for energy as expounded during the licensing proceedings, and some
of them arising from events which have oceurred since then. These problems
raise serious doubis concerning the wisdom of proceeding, under present circum-
stances, to construct this dam. It is my strong belief that the fulfillment and
implementation of our licensing responsibility reguire us, in a separate and
independent proceeding, to investigate all questions and quiet all doubts regard-
ing this important natural resource before allowing the company to proceed with
its further development.

However, with respect to this particular application, I am convinced that our
responsibility under Section 204 precludes us from approving the issnance of
securities to finance that undertaking without at least exploring the questions
in which Project No. 1971 has become enshrouded.

In the following brief summary of those questions, insofar as they can be
identified at the present time, I shall not attempt to reach conclusions or pass
judgments. It would be patently unfair and unsound to do so. My only pur-
pose is to outline the questions and urge that the public interest requires their
constructive settlement before the expenditure of very large capital funds is
permitted.

It appears that the Idaho Power Company is already faced with a problem of
surplus capacity ; and that this situation is likely to continue for some time in
the future. Further, it has been varionsly estimated that Idaho Power will not
need the additional 272,000 kw to be provided by Little Hells Canyon dam until
sometime between 1966 and 1975, and none of these estimates has taken into
consideration the problems Idaho Power may face in attempting to dispose of
additional eapacity at compensatory rates if low-cost Bonneville power becomes
available in southern Idaho.

In the present circumstances there is some degree of doubt concerning the
economic wisdom of building all three of those projects, as was the case in 1958
when our predecessors chose to grant a license for all of these separate under-
takings to a company that then had an installed capacity of 375,375 kw, rather
than recommend the construction of a single large unif by the Federal Govern-
ment. The extent to which these projects were undertaken as the resnlt of a
clash between ideologies rather than as the result of prudent business judgment
remains undetermined.

In any event, the result of premature yet legally necessary construction (i.e.,
for license retention purposes) has been to force Idaho Power to dispose of its
surplus production by means of practices which may be operating to the detri-
ment of its consumers and possibly of its stockholders, Consequently, I am most
reluctant to enlarge and ageravate what already appears to be a problem seri-
ously affecting the public interest by approving the issuance of securities to
finance what, in the light of available evidence, may prove to be additional pre-
mature or nnneeded:construction.

There already exists a need to settle the question whether the cost of Idaho
Power's present excess capacity should continue to be borne by its customers, or
whether that cost should be borne by its stockholders until inclusion of all gen-
erating capacity in Idaho Power's rate base is economically justified. Failing
this, however, I feel that as a minimum we should determine whether the finane-
ing costs of the additional issue here proposed should properly be charged to
Idaho Power’s customers or to its stockholders,

The available evidence referred to includes but is not limited to the following :

(a) Idaho Power has contracts with Pacific Power and Light, Washington
Water Power, and Utah Power and Light for large blocks of firm power from
Idaho Power's new Brownlee and Oxbow dams on the Snake. Idaho Power's
contract rates to those companies for that power are: Pacific, 4.75 mills : Wash-
ington Water Power, 475 mills; and Utah Power,® 4.60 mills. Idaho Power's

1At the time the three alternate installations were planned, Idaho Power Itself testified
that they wounld provide it with surplus capneity. The examiner in the Hells Canvon
proceeding accordingly found the economle easibility of company’s three-dam plan Aoy
tremely doubtful” nntil the year 1975 (finding No, 31).

2 A 1958 rate filing.
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systemwide costs are n*‘mlnl\ estimated to be in the neighborhood of 6.5 mills.
During 1961, the company’s ‘.nloa to those three utilities accounted for more than
20% of its total capacity output.®

{(b) In 1956 Idaho Power filed rate schedules (FPC No. 24) with this Commis-
sion providing for the sale of firm power to the Utah Power & Light Company
at rates of 7.5 and 8 mills. They are still in effect. In 1958 Idaho Power filed
another rate schedule (FPC No. 26) calling for the sale of additional firm power
to the same customer, at the same delivery points, and under the same conditions,
at a rate of 4.6 mills—effective upon the completion of Idaho's Oxbow project
in the latter part of 1961,

This anomaly did not escape the prior members of this Commission. They
directed the Secretary to write a letter to the company on June 4, 1958, question-
ing “the propriety of having rates in the above-designated rate sc‘llmlule which
are different from those contained in your Rate Schedule FPC No. 24, since both
agreements provide for essentially Llu- same class of service to the same pur-
chaser at the same delivery points. “In connection therewith,” that letter con-
cluded, “the rates and slmr"qm contained in your Rate Schedules FPPC Nos. 24
and 26 and your eompany’s cost to serve the purc h‘m-r may be subject to further
serutiny at the time service is initiated thereunder.’

Service thereunder has since been initiated ; yet the propriety of the dual rate
filings remains unscrutinied.

() Inasmuch as certain of Idaho Power's other wholesale customers are pay-
ing rates considerably in excess of systemwide average costs, it further appears
that the foregoing practices may constitute an illegally preferential and lil-ﬂ rimi-
natory situation. Moreover, Idaho Power presently is RL'I.‘LII]}.. a 18.6% rate
inerease from its intrastate retail customers in Idaho., This is developed in full
in the Brief of the General Services Administration on behalf of the United
States Atomic Energy Commission, dated July 2, 1962, in Case No. U-1000—42
before the Idaho PUC. The question that should be determined by this Commis-
sion (or by a joint inquiry with the Idaho Commission) is to what extent Idaho
Power may be requiring its domestic retail consumers to pay excessive rates to
compensate the company for the apparent losses incurred in its interstate sales
at wholesale in an effort to dispose of its surplus capacity.

Accordingly, absent at least interim answers to these questions, I am unable

to find that the company has made the showing we must require it to make be-
fore granting our approval of the security issue here proposed.

11

Company's upplu ation makes no reference to its announced intention to cancel
all of its i-\]rmmnu plans in the event that the Bonneville Power Administration
extends service Into southern Idaho. The press has recently quoted the com-
pany’s President as stating this to be the company’s intended course of action in
the event low-cost Bonneville power service is extended to Idaho.' Project No.
1971 constitutes by far the largest element in Idaho Power's expansion plans,

More recently, the press has also reported that the tentative results of Bonne-
ville’s studies indicate that it would be feasible so to extend its service. A de-
cision on this matter will be made by the Secretary of the Interior in the near
future.

The announced intention of company to cancel its expansion plans, the financ-
ing of which we are here called upon to approve, looms large to me as a question
that should be definitively answered as part of the investigation that Seetion 204
plainly requires us to undertake in such a situation.

111

Ixhibit H of company’s applieation in this matter, filed October 10, 1962,
states that “Applicant has no known contingent liabilities except items such as
damage suits or claims (covered by excess coverage insurance after primary

: During 1961, a low-water year, those three utilitles did not take thelr full contract
entitlements from Idaho Power. As a resnlt, the revenues per kilowatt-hour paild by those
companies to Idaho Power were as follows : Paclfic. 6.4 mills ; Washington, 6.2 milis: and
Utah, 5.1 mills. But in 1962 (and other median water years), it 18 expected that Idaho
Power's sales to those three companies will be greater. Accordingly, the revenues per
kii;-l“‘nH‘!unlr that those companies will pay to Idaho Power will be even less than they
palid In 196

¢ For example, see the Portland Oregon Reporter of Aug. 17, 1862,
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liability), and similar items Involving relatively small amounts as of the date
of this application.”

Since then, on October 15, 1962, a formal complaint was filed with this Com-
mission against the Idaho Power Company by the Attorney General of Oregon,
Specifically, that complaint asks that Idabho Power Company be required “to pay
to the State of Oregon the sum of $2,300,000 to compensate™ it for the salmon loss
caused by the collapse and destruction of the fishway utilized by Idaho Power
below its Oxbow dam on the Snake River, Subsequent press accounts quote the
Attorney General of Oregon ds saying that if the States of Washington and Idaho
set comparable values on the fish loss they also suffered through company's
alleged negligence, Idaho Power will have to pay onut some $6,900,000 in dam-
ages—provided, of course, that negligence or illegal procedure is found and the
claims are allowed against the company by this Commission or by the courts,

On November 7, Idaho Power filed a motion with us to dismiss that complaint.
In that motion, it states that company’s “fish trap strocture was undermined by
the waters of the Snake River * * * that the same required the making of
repairs, and that such repairs were made with all possible speed and dispateh.”
Continuing, however, while it admits that “an unknown number of fish were
lost,” it explains that “said loss was * * * due to an unknown and unforeseeable
condition of nature, namely, fish behavior,* * * and that the loss of fish was
not due to any negligence on the part of the Company or its contractor, but was a
loss that was completely unforeseeable and unavoidable * * *»

Whatever the final findings may be—and their determination cannot long be
postponed—it is clear that as a minimum, we shonld determine whether company
is insured against Hability in this matter; and, if it is not, whether the scope
of its possible liability will alter the costs and advisability of the additional
financial burden that company here asks us to permit it to assaome.

IV

The financial statements filed in support of this application demonstrate that
the company persista in following a 59 present-worth method of depreciation
for its Brownlee and Oxbow projects, dind not the regular straight-line method
contemplated by our Uniform System of Accounts for Publie Utilities and
Licensees,

The effect of this irregular practice, which defers enrrent depreciation costs
to the future, is to increase the currently reported earnings of the company.
The purpose, apparently, is to minimize the visible effect of the low interstate
wholesale rates at which the company is disposing of its surplus energy from
Brownlee and Oxbow,

This, of course, poses o question that should be investigated by the Commission
under Section 302 of the Act, The extent to which this deviant practice may or
may not affect the costs and advisability of the financing here proposed repre-
sents one more of the questionable areas into which we should probe before ap-
proving that issue under Section 204 of the Act.

L [ ] L] L L] L] -

Accordingly, and for the foregoing reasons, I am unable to “find’ that the issue
or assumption here proposed—

“(a) is * * * compatible with the public interest, * * * necessary or appro-
priate for or congistent with the proper performance by the applicant of service
as a publie utility and * * * will not impair its ability to perform that service,
and (b) is reasonably necessary or appropriate for such purposes.”

I therefore dissent. My dissent is limited and directed solely to that portion
of the security issue designed and intended for expenditures in connection with
Project No. 1971,

How arp MorcaN, Commissioner,

The Craarrman. We will have to suspend these hearings. There are
other—there are questions by other members of the committee, so I
am going to ask you to come back tomorrow afterncon at 2 o’clock.
The committee has an executive session that it must go into now for
another purpose.

(Whereupon, at 11:50 a.m., the subcommittee went into executive
session. )
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House or REPRESENTATIVES,
SPECIAL SUBCOMMITTEE ON INVESTIGATIONS OF THE
Conoyrrree oN INTERSTATE AND FoREIGN CoMMERCE,
Washington, D.C.

The special subcommittee met, pursnant to recess, at 2 pam., in room
1334, Longworth House Office Building, Hon. Oren Harris (chair-
man of the special subcommittee) presiding.

The Cuamyaxn. The subcommittee will come to order.

As we resume the hearings this afternoon, it has been suggested by
the members of the committee, Mr. Morgan, that you be sworn to
complete your testimony,

Mr. MorGan. Yes, sir.

The Cuamaan. Do you solemnly swear that the testimony that
you will give to this committee will be the truth, the whole truth, and
nothing but the truth, so help you God ?

Mr, Moraax. 1 do.

TESTIMONY OF HON. HOWARD MORGAN, MEMBER, FEDERAL
POWER COMMISSION—Resumed

The Crrarraan. When the committee recessed yesterday, Mr, Ben-
nett was in the process of interrogating the witness,

Mr. Bennett, you may proceed.

Mr. Bexserr. Mr. Morgan, what has been your experience in the
regulatory field prior to your taking over your present position?

Mr. Moraax. As an actual working regulator, it was confined to 2
years as public utility commissioner of the State of Oregon.

Mr. Benyerr. You have had no other experience aside from that?

Mr. Moroea~. No, that is not so. T—

Mr. Bexyerr. I mean in the regulatory field.

Mr. Morcan. I was a student of regulation a good ANy years ago
both as an undergradunate and in graduate school. ]

And I served for a few months in the early months of the war,
World War IT, in the Office of Defense Transportation at the time it
was administered by Mr. Eastman here in Washington,

Mr. Bexxerr. What did you do in the Office of Defense Transpor-
tation?

Mr. MorGax. T was assigned to, I believe, two phases of the setting
up and organization of the office, and then after it was fairly well
organized on a pationwide basis I was assigned to the Freight Opera-

20
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tions Section of the Motor Transport Division, and continued there
until I went into the Navy.

Mr. Benyerr. Did you work in Mr. Eastman’s office ¢

Mr. Morean. No, I did not.

Mr. Bexyerr. Did you know Mr. Eastman personally?

Mr. MorGaN. Yes, SiT.

Mr. Ben~err. Did you ever have any task

Mr. Moraax. I did not know him well, and I did not know him very
long.

Mr. Bexnyerr. You wereonly with ODT for 5 months?

Mr. Morcan. T have tm:ruht-n the exact period but that sounds ap-
proximately right.

Mr. Bexxerr. From April 1 to September 22,1942

Mr. Morgan. Ithink that is-

Mr. Bex~err. Isthat right?

Mr. Moreaw. It sounds very close, and I see no rea -nn to differ.

Mr. Benxnerr. Were you l'--l"tll'li to any tasks by Mr. ‘Mm an?

Mr. Moreax. No: I think it wi 1S at his direction that I was assigned
to Mr. Ray Atherton, whose mission at the time was to open ip: anch
offices in, I think 52 cities in the United States.

And I worked there until that organization 1nh was finished.

Mr. Bexxerr. How often did you see Mr. Eastman during the 5
months, 4 or 5 months you were there?

Mr. ] Inm.\\ Very seldom.

Mr, BeNNETT. ])uixmlwvhnndt all ?

Mr. Morcax. I believe—well, of course.

Mr. Bexxerr. Did you have any conferences with him about your
work?

Mr. Moraaw. No,I can’t say that Idid.

Mr. Bexwverr. Did he know you were there, working there ?

Mr. Moraax. Pardon?

Mr. Benyerr. Did he know you were working for ODT ?

Mr. Morcan. Yes.

Mr. Bexyerr. Who hired you?

Mr. Moraax. This, I don’t remember.

Mr. Bexyerre. It wasn’t Mr. Eastman?

Mr. Moreax. Do you mean who was the hiring official ?

Mr. Bexxerr. Yes.

Mr, MorgaN. It——

Mr. Bexxerr. Didn’t somebody give you a ]nh

Did vou interview Mr. Eastman or did he interview you prior to
your working there ?

Mr. \fmm\\ I think there was some correspondence between us
before I came east.

Mr. Bexxerr. What exactly did you do? I don’t mean to make it
a long story.

I am not going to prolong this, but what did you do during that 4-
month period ?

Mr. Morcax. I don’t recall how long T was assigned to Mr. Ather-
ton.

When that organization was fairly complete I was transferred to
another section under the direction of Mr. Ed Buhner.

Mr. Bex~err. What doing?
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Mr. Morgan. Pardon?

Mr. Benxerr. What were you doing?

Mr. Morcax. I was one of his assistants.

He was the Chief of the Freight Operations Section of the Motor
Transport Division. ' r

Mr. Bexxerr. Did you give a biography, your biography, to the
Senate Interstate and Commerce Committee ?

Mr. Morcan, Iam sure I must have.

Mr. Bexzerr. I want to read from what purports to be your bio-
graphy in the Senate commitiee hearings on the nomination, to see
whether it is accurate:

I served under the direction of the late Joseph B. Eastman in the Office of
Defense Transportation during 14142, This was just after I got out of
college.

There are some other quotes in here.

Is it correct that you were employed from March 30, 1942, to Sep-
tember 22, 1942, in the Office of Defense Transportation as an assistant
business specialist ?

Mr. Morcan. Are you reading now, sir, or asking me?

Mr. Bexyerr. I am reading—I am quoting or reading from an ex-
cerpt from your biography, as given to the Senate committee and I
am asking you if it is correct.

Mr. Moraan. Yes; I believe that is correct.

Mr. Bex~err. Now, after September 22, 1942, you went into the
Navy with the Bureau of Ya l‘(]]s and Docks, and you were with the
Naval Transport Service from 1943 to 1946 ¢

Mr. MorcaN. Yes, sir.

Mr. BexNerr. Were you stationed here in Washington ?

Mr. Moraax. I was here for a few months with the Burean of
Yards and Docks, and finally was transferred to Naval Air Transport
Service, and went almost at once to Miami and then overseas.

Mr. Bexyerr. Now, after you were finished with your military serv-
ice, your biography said from 1945 to 1948 you were self-employed
as a merchant and a broker with this reference, that this was strictly
a temporary postwar operation, based on the sale of war surplus
equipment during a period of acute shortage of heavy construction
machinery in the civilian market.

Mr. Moraan, Yes, sir,

Mr. Bexyerr. Did you go into that business?

Mr. Morgax. Idid for a brief while, in company with a great many
other GI's.

Mr. Bexnerr (reading) :

It was an outgrowth of my work as a naval officer in the heavy equipment
division of the Bureau of Yards and Docks,

The object was to acquire capital and transfer it to long-term investment in a
livestock ranch.

Is that an accurate statement ?

Mr. Moraan. Well, that was the object. I am not sure that the re-
sults were as grandiose as they may sound.

Mr. Bexxerr. Well, you were using your experiences, your heavy
experience in the Transport Service in the war, to advantage in the
sale of war surplus equipment immediately after World War 117
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Mr. Morcax. Well, I don’t know that it was any great advantage to
me. I have spent——

Mr. Bexxerr. Was it a disadvantage to you!

Mr. Moreaxn. Idon’tthink it was really either.

I had been in the heavy machinery division of the Bureau of Yards
and Docks, and T had a considerable acquaintance with the types of
equipment that the Navy had purchased and owned, but——

Mr. Bexxerr. Had you had the experience in heavy equipment
machinery before you went into the Navy ¢

Mr. Morean. Yes.

Mr. Bexxerr. You had?

Where did you get that ?

Mr. Morcax. Well, I worked my way through college in heavy
construction, in the Pacific Northwest; at Bonneville Dam, on high-
way construction jobs and other things.

1 had spent about 4 years out of college working-

Mr. Bexnerr. In the sale—

Mr. Moraax. No: in construction work.

Mr. Bexxerr. You were an operator of equipment ?

Mr. Morean. That is right.

Mr. Bennerr. Had you had any experience in the sale of it before
you went in the Navy?

Mr. Moraay. Never, and I had very little after I came out, I might
add.

Mr. Bexxerr. Well, you worked at it from 1946 to 19487

Mr. Morcaxn. Yes.

Mr. Bexxerr. Was it an unsuccessful venture?

Mr. Morcax. No.

Mr. Bexyerr. Did yon make some money

Mr. Morcan. Imade a modest amount.

I think you are aware of the fact that the real money was made by
those who could afford to buy surplus equipment. by the acre, which
1 could not do.

Mr. Bexxerr. Well, the only reason I am asking you this is be-
cause you went to great lengths in your letter to talle about personal
security of people on commissions, and I am just wondering whether
your experience that you gained in the Navy with the heavy equip-
ment division with the Navy, had any bearing on your getting out
into that business immediately following your discharge from the
service: whether that was for personal security reasons, similar fo
what you referred to in your letter.

Mr. Morcan. Well, I don’t really understand the relevancy, but
T will be glad to tell you what my objectives were at the time.

There was a domestic shortage of heavy construction machinery.
There had been all through the war.

And it was very acute at the end of the war.

The surplus releases that the Government was making were very
much sought after, and there was a time when a person acting, you
might say, as a scout, could find equipment for large companies and,
after a telephone report describing the condition of it, resell it in
a matter of days for a modest profit.

And that is what T was doing.
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I don’t know that w:\ll.t\ had anything to do with it. It was
merely an ntllIIllT!llIl and a very temporary one, and not a very
secnra one, I might add.

Mr. Bexxerr. Maybe it has nothing to do with security but it had
a connection with the experience yon gained in the military service?

Mr. Morcax. InsofarasI hada

Mr. Bexnerr. It had nothing to do with the connections you made
in the military service?

Mr. Morcax. T don’t think T ever met again in my life anyone I
worked with in Washington or in the Burean of Yards and Docks
after I left Washington to go in the Naval Air Transport Service.

Mr, Bexyerr. Okay, Now, just one or two other questions about
your ]-=[||~I'

What is the basis for vour comments in your letter to the President
as they relate to commissions other than the Federal Power
Commission ?

Mr. Mogcax. I tried to make it plain yesterday, Mr. Bennett, that
T was simply reemphasizing a point that has been emphasized and
reemphasized by many people before. And, T am sure, will be again.

I feel it strongly. My experience here has reinforced my f(‘t‘lmg
and you may describe the letter in part as an abstraction or a reitera-
tion of a well-known principle; that is what it was.

[ am ~t|lt' that what I said istrue of : all the agencies.

Mr. Bexxerr. Well, you are posing as a great expert in this Jetter
to the President.

I don’t think there is much question about that, as an expert in the
field of regulatory matters.

Mr. Morcax, I don’t think T used that word.

Mr. Bixxerr. Not only for the Federal Power Commission but for
every other commission in the Federal Government.

Mr, Moraax. I don’t think I used the term “expert.”

Mr. Bexyerr. Well, T say that you are writing here as an expert.

You ave telling him what people—what qualifications people should
have to be on these commissions.

Now, would you say that it required some expertise to determine
the qualifications for these jobs? Some knowledee?

Mr. Morcax. Well, you can draw your own conclusions, Mr. Ben-
neff, as to whether I am an expert or not.

Let me help vou. I served for 2 years as commissioner in Oregon.
Tt is the only State in the United States that has a one-man
commission.

In those years I igsned a little over 2,500 orders of which, in the
ensuing 4 vears since I i--fl that pmm:w exactly 2 have been over
turned by an extremely conservative Supreme Court, both by «plit
decisions with long minori ity dissents.

I don’t know whether that entitles me to call myself an expert, and
T don’t know that it is important, because I never have.

But it isn’t a bad T'l'“\!‘i{.

Mr. Bexyerr. Well, it is important to me, as one member of the
committee, to find out what von were driving at in this letter; whether
it was just a lot of hot air that you were aiving the President or
whether you had some faets to substantiate what you were telling
him.
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And I haven't been able to find out which is the case yet.

Mr. Morcan. Well, in 2 years in that one-man job in Oregon, and
2 more years, almost 2 years here, I have learned to appreciate, even
more than I did as a student, the necessity of having men of strength
and character and creativeness and imagination and courage in these
jobs.

And T wanted to pass that on to the President again before I left.
That is why I did it.

Now, you said yesterday

Mr. Ben~err. Why did you give the letter to the press then ?

Mr. Morean. I did that because about a day or so—perhaps 2 days
after the letter went to the White House Mr. Pearson published a ver-
sion of the letter in his column.

He had not seen the letter and none of the Senators, with whom I
had discussed the fact that I was going to write the letter, had seen it
either.

But on the basis of conversations in the Senate Mr. Pearson pub-
lished a version of the letter which was not entirely accurate.

It was not seriously inaccurate, but it did contain statements which
were not in the letter, and I

Mr. Bexxerr. What difference did that make?

What difference did it make what Pearson said? The President
had the letter. He knew what you said.

What were you trying to prove, that Pearson was wrong, by releas-
ing this to the press?

Mr. Morgan. Mr. Pearson’s column is published all over the United
States-

Mr. Bexyerr. T mean, if you were trying to prove that, T wounld say
that you are trying to do a job that people are engaged in every day in
the year without apparently too mnch success.

T just can’t see why you gave this letter to the press, Mr. Morgan,
unless it was for the purpose of embarrassing the President.

Mr. MorGan. No,it was not for that purpose.

Mr. Bexxzerr. By indicating to the public that he was not appoint-
ing the right kind of people to public office.

Mr. Morcax. Tt was not for that purpose. It was for the purpose
of clarifying the matter.

Mr. Bennerr. It was for the purpose of straightening out Drew
Pearson?

Mr. Morcax. Tt was for the purpose of clarifying the question as
to the contents of the letter.

Mr. Bexxerr. Did you get a reply to this letter?

Mr. Moreax. I gotan acknowledgment.

Mr. Bexxerr, Didyvou get a reply?

Mr. Moraan. T wouldn’t call it a “reply.”

Mr. Benyerr. Well, T am not surprised.

Why did you send this letter to the President. 6 months before your
term expired ?

Did you believe it would take him 6 months to find an extraordinary
character like yourself to go on the Commission ¢

Mr. MorcaN. Thave not, and T donot, characterize myself as extraor-
dinary but it took him 6 months to get me in office.
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Mr. Bexxerr. Well, he did have a problem, and I, in some respects,
sympathize with the problem that he had in getting you confirmed, but
he stuck with it and got you confirmed.

But I still can’t see—why you felt it necessary to give him 6 months’
notice that you were going to leave him.

Mr. Moréan. Ihave just given you the answer, sir.

Mr. Bex~err. Did you think he was going to appoint somebody else
who would be as hard to get confirmed as yourself?

Mr. Moraan. I have no way of telling, but that is the reason why I
did what I did; to give him time, including such delays as I encoun-
tered, to have a replacement by the time my term expires.

That is the reason and that 1s the only reason.

Mr. Bexyerr. Well, you knew, when you wrote this letter, that you
were going to create friction among your fellow Commissioners.

You knew, when you sent this gobbledegook up to the President
it was going to create a lot of furor as far as this ( ‘ominission is con-
cerned and yet, as badly as you apparently feel about your job and as
badly as you feel about the shortcomings of your other Commissioners,
you still want to stick around with them for 6 months after it has ap-
parently become intolerable to you, from the tone of your letter to
the President.?

Mr. Moreay. I don’t concur in any of your statements, Mr. Ben-
nett.

My differences with my colleagues are on the basis of policy. And
we are all men with enough self-discipline to associate amicably and
conduct our business smoothly regardless of those policy differences.

Mr. Bexxerr. But would you call your letter a mythical letter?

Mr. MoreaN. A mythical letter?

Mr. Ben~yerT. Yes.

Mr. Moraan. No,sir, I would not.

Mr. Bexyerr. You weren't talking about anybody or you weren’t
talking about anything in particular; just sat down and wrote the
President some platitudes about who should be on the Commission.
Mr. Morgan, I don’t think you are being fair with the committee.

You obviously, from this letter to the President, can be referring
only from your own knowledge to people on the Federal Power Com-
mission because you haven’t had experience on any other regulatory
agency in the Federal Government and you haven’t had any contact
with them as far as this record shows.

And yet you come here and go ring-around-the-rosie about what you
meant by writing the President of the United States a letter 6 months
before your term expires, telling him about, the great need for having
extraordinary men on these commissions, the great chances there are of
fraud, the great chances there are of injuring the public interest, and
all of that business.

And yet, you are not willing to be straightforward enough to tell
us what you had in mind except on yesterday, very briefly, yon men-
tioned one instance where your fellow Commissioners slipped off the
straight and narrow and rendered a decision or two without telling
the public the real reasons for their decisions. '

But aside from that, it is just a lot of platitudes here.
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Yet, it can’t be construed, T don’t believe, as anything but an indiet-
ment of your fellow Commissioners on the Federal Power Commis-
sion and, as far as I am concerned, on the basis of the testimony you
have given in reply to the questions I have asked you, I think your
letter is just a lot of hot air,

That 1s all T have, Mr. Chairman.

The Cramaran. Mr. Moss.

Mr. Moss. Mr. Morgan, I say that I think it is possible for men to
be different and do so with a great deal of respect for each other and a
feeling of sincere affection even, because T am going to disagree with
my very distinguished colleague from Michigan.

I don’t regard the letter as gobbledygook. In fact, T think an
objective reading of the letter spells out advice which is sound and
with which very few men could disagree,

I think it is time to look at the letter and not a lot of extraneous
matters which are not embodied in the letter.

I read it through with great care a number of times.

First, you give not 6 months but 5 months’ notice that you do not
desire reappointment. I think that is very considerate.

I think when a man reaches the conclusion that he is not going to
seek reappointment that he should, in fairness, inform the appointive
authority.

I think the action here is a commendable one. Rather than waifing
until the last minute and having these Commissions operate as they
have on numerous occasions, underst rengthened, you gave this much
notice.

Now, you say you have reasons. Some of those reasons clearly
relate to the letter sent to the distinguished gentlewoman from Oregon
prior to the time that you permitted your name to be submitted for
appoinment, where you spelled out the type of job you would like to
have the opportunity of doing if you were going to serve.

I know it is no great secret to those who were acquainted with your
work, that you were imposing certain standards as objectives to be
sought as a member of this Commission.

Is that correct.?

Mr. Morcan. Yes, sir. And I think you will find, if you refer to
the letter I wrote to Mrs. Green after T had served as Commissioner
in Oregon and before T took this appointment, I felt the same way on
this subject then as I do now.

Mr. Moss. Tam not an expert on regulation.

I have never sat on a regulatory body. T have served on this com-
mittee for 6 years and I have served on the old Oversight Committee,
and the Administrative Agencies’ Subcommittee, and this subeom.
mittee,

The jurisdiction of all three is virt ually the same.

I have very clear convictions as to the character of regulations we
have had. Tn some instances I have been very critical not only of the
caliber of the personnel in some of the Commissions but in the almost
inbuilt certainty that there is going to be far too much delay and pro-
crastination in handling these very significant issues which come
]lf"fﬂ!'l' it, whether it is the Federal Power Commission or Federal
I'rade Commission or Federal Communications Commission, and in
all of them we have too much delay, too much indecision.
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This is not a partisan consideration.

In dealing with human beings, there seems to be great difficulty in
getting these agencies to khmh‘n their operations (I.I'tl\l to deal 1n a
linwl\ fashion with much of the business they have before them.

Now, you indicate that you have wtmllvd the matter of regulation
and that you have pllt:n :p.m-s! actively in regulating

Mr. Morca~. Yes, sir.

Mr, Moss (continuing). Fora period of 25 years.

Now, the President, at the time of appointing you, had your back-
ground, did he not ?

Mr. Moncax. He did.

Mr. Moss. So you couldn’t here, even though it was only 2 years
you were an active regulator, have been trying to give him a snow job
secanse you had already given him your hulurrrmnt] hadn’t you?

Mr. Moreax. Yes, I ]ml a uurnhtn:\ rec nul that was available to
him and to the whole ]111|n|i{.

Mr. Moss. And all of us who were interested at the time of con-
firmation wanted to read the newspapers and reports of the Senate
to find out what your background was.

Again, you were not really trying—it would be difficult at this point
for you to confuse anyone as to the extent of your background,
wounldn’t it ?

Mr. Morcan. Idon’t see how it could be done.

Mr. Moss. So you summarized it.

Let's see, “From my ‘«tllll\ and work in the lt““'ll[diﬂly field, cover-
ing a period of 25 years,” you studied this field in college ?

\Il‘. Morcax. \ntl in gr aduate school.

Mr. Moss. And in graduate school ?

Mr. Moraan. T also took part in Interstate Commerce Commission
cases both prior to and after the war.

I was a transportation consultant for the State grange for a num-
ber of years.

You don’t get this deeply into a subject over a period of that many
years without paying very careful attention to it, through reading
and participation and associations in various ways, to maintain your
interest and knowledge in it. And I have, over a period of 25 years.

Mr. Moss. T will agree with you. I served on the Committee on
Public Utilities and Corporations in my legislature for 4 years. The
fact that, there was a period of time between my service tlwm and my
service here on this committee did not lessen my interest in the field.
But yon :innt then go on and say, “Therefore, I recommend, Mr.
President,” but you say, “These are my convictions”

Mr. Morcax. That L-\l']"'ht

Mr. Moss (continuing.) These are personal things. A conviction is
a very personal thing, isn’t it ?

Mr. Morcax. It most certainly is.

Mr. Moss. And you even have them on subjects about which you
are not expert ?

Mr. Morcan. I try toavoid it, but T am afraid it sometimes happens.

Mr. Moss. And I think the third paragraph of your letter:

Standing as it does midway between the extremes of unbridled monopoly and
undiluted State ownership, public utility regulation has been perhaps as noble,

hopefnl, and challenging a concept as any in our democratie framework of gov-
ernment.
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And I think that is an excellent statement and I think it would
take a consider .lblo stretch of the imagination to characterize that as
“gobbledygook” or “hot air.,” It is good, sound doctrine. And cer-
tainly the men \ml cite are men who have made a reputation which
rpqnmh-. no defense from me or you or anyone else. They have been
away from us long enough to have history do a pretty wood job of
evaluating their contributions, and they were most \I"'Illllf ant.

Certainly, we give rights to utilities, privileges which carry with
them w-‘pnn~.1h|ht|u~.. and I think the great majority of them live up to
those responsibilities but there are some who don’ t always do so, and
sometimes a little prodding is necessary, isn’t it?

Mr. Moreax. Well, I think the points I made in that letter can
stand to be reemphasized. They have been said many times and they
will be again. Mr. Bennett said yesterday that he has a 7-year-old
grandd: uwh[or who understands these things.

I had a great-grandfather who spent a great deal of his time, at-
tempting to ter wh the Indians Latin and Greek in the Oregon terri-
tory, and I learned from him that it pays to repeat HII]i]l]l‘. obvious,
true things over and over lest they be lost sight of. That is all T was
at tmupt.iu;_v todo in the letter.

Mr. Moss. If it didn’t pay to repeat them few of our churches
would find a need to meet each and every Sunday, as they have been
doing for 1,963 years.

Now, I think that another truth comes out here, and I think it is
one, as we have studied the problems of regulating, that conld well be
reflected. I have not had the time to research it but it could well be
reflected in some of the reports of this committee.

You can’t solve all of these problems of the regulatory commissions
by passing new laws or undertaking a new reorganization. There
are intangibles here that don’t lend themselves to legislative correction.

And T think it is well summarized in this statement, and is one
that all of us should consider more because there is a great tendency
that whenever an ill appears, to seek a legislative correction, but the
type of man is most important——

Mr. Moraax. I believe so very firmly.

Mr. Moss. Now——

Mr. Morcan. I believe yesterday I read Mr. Kennedy’s statement
on this very point. No one could have been more explicit than he
in his statement.

Mr. Moss. Now, the letter, I think, in my opinion, and there are
those who will disagree, but in my opinion 1t is excellent and stands
on its own feet if it isread objectively.

The Chairman, in outlining the purposes of the hearing yesterday,
stated that we were to pursue a study of how to improve the proce-
dures of the Commission.

That being the principal objective, I would like to know if you
have some proposals which you feel would be beneficial to this com-
mittee as it discharges its obligations to the Congress and to the
public.

Mr. Morcax. I wonder if I could answer your question, Mr. Moss,
by reading some notes which I drafted since the meeting \v-‘!vnl‘n.
setting forth the answer to a question which I haven't been asked
yet, which is: Why I am leaving the Commission ?
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Mr. Moss. Well, I would be interested in a fuller statement on that,
if yoo—

Mr, Moreax. And also including some suggestions as to possible
avenues of correction for these ailments and 1mperfections which are
the reasons for my leaving.

Would that satisfy you, sir?

Mr. Moss. I would like very much to hear it.

Mr. Moraan. One, the Commission does not have the freedom and
independence which it needs in order to carry out the powers dele-
gated to it by the Congress.

The Commission is not independent externally and it does not have
freedom and independence internally. The reasons ecan plainly be
seen through an analysis of Reorganization Plan No. 9, under the
act of 1950.

The President has the power to designate the Chairman and, pre-
sumably, he also has the power to withdraw that designation,

The Chairman, under the plan, has almost complete administrative
control over the staff, including personnel authority with respect to
hiring and termination, promotions, pay increases, and assignments
of duties.

This committee and the Congress should understand that more
than administrative control is transferred to the Chairman under that
plan, because these powers are translatable into control over policies
so far as the staff is concerned.

Policies not favored by the Chairman will not be developed by
staff members whose futures and careers are directly influenced by
the Chairman’s actions and policies.

A standing criticism for many years has been that the Commis-
sioners are captives of their staffs. To a degree this is unavoidable,
owing to the size and complexity of the workload.

Commissioners must rely in the making of informed judgments on
the expertise and information furnished by the staff. The best safe-
guard for a truly independent Commission, therefore, is a truly in-
dependent staff, free to think imaginatively and creatively under
Commission policy.

If the flow of information and legal interpretation from the staff
to the Commission has been influenced initially by preselected policies,
the Commissioners may be deprived of alternative facts and alterna-
tive approaches.

Therefore, the way is open for Commissioners to become captives
of staff members who are captives of the Chairman, who is, in turn,
a captive of the White House.

In my view, this system holds grave perils for the freedom and
independence of regulatory agencies created by the Congress, and I
urge the members of this subcommittee to look hard at this matter
and think hard about it.

Now, again, T want youn to understand that T am making no charges,
but T am pointing to a situation which exists and, to a greater or
lesser degree, hampers the independence and freedom of these so-
called independent agencies.

I do not say this situation is bad but it is not perfect and it can
become very bad, in my opinion.

Two, the present Commission has inherited a system of attempting
to control the price of natural gas in the field which is extremely cum-
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bersome, raises countless legal problems, involves certain procedural
encroachments on producer and consumer alike, is illegal in my opinion
in its effects upon both the producer and the consumer interests and,
in my opinion, is neither a fair, nor an effective, way to control pro-
ducer prices.

For an elaboration on this I refer you to my concurring statement
in Amerada Petroleum Corp., Docket CI-62-1544, and my dissent in
the fifth amendment to the statement of General Policy No. 611,

After inheriting this cumbersome, unwieldy price mechanism, this
Commission has done little to improve it, and let me say that T am one
of those who, with deep reservations, agreed to accept this pricing
mechanism and try to make it work.

I left the door open for future attempts in other directions to handle
pricing controls, and I am sorry that the Commission has not yet,
although I have hopes it soon will, enter those doors and try some
other methods.

Still this Commission has done little to improve it despite the fact
that a growing body of economic facts indicates that it Hms been in-
effectual, and that the price of gas today is more the result of com-
petitive forces in the marketplace than the result of the so-called area
pricing regulation.

I believe we should work instead for the exemption of small pro-
ducers, and concentrate our resources upon the regulation of the large
ones.

I believe, too, that we should regulate strictly the pipeline’s pur-
chasing programs and equip the Commission with an up-to-the-minute
inventory on all gas available in the United States and use competitive
forces to the extent that we possibly can.

We need a uniform system of accounts for such producers, a long-
postponed responsibility and one which no steps whatsoever are being
taken toward its discharge.

Three, in an effort to clear up its backlog of caseloads and paper-
work the Commission has resorted, on an enormous scale, to the
settlement of pipeline rate cases instead of full litigation and proper
adjudication of those cases.

Partly, this is because we are short of staff and a large reason we
are short of staff is the tremendous manpower we are devoting under
the present method, to the control of gas prices at the producer level.

'I'ﬁn‘-m settlements in my opinion, are a very expensive device, from
the consumer’s point of view, for the clearance of the Commission’s
backlog.

I will cite as an example the Zennessee Gas T'ransmission Rate case,
which we settled a few weeks ago and in the decision of which I did
not participate. I will tell you why.

There were approximately $320 million of rate increases subject to
refund in this case.

The FPC staff was of the opinion that the refund should be about
$210 million of that total; over two-thirds. Tennessee went to 100
intervenors in the case and got their approval for a voluntary refund
of $134 million.

This is $76 million less than the staff recommended, and T did not
participate in the decision of the case because of that tremendous gap.
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Now, of the £350 million that we have :‘.rt'v[:[:-:l or ordered as re-
funds in settlement cases, if you apply those ficures 1 think you will
come up with a conservative estimate that the staff would probably
have recommended about $500 million refunds instead of the $350
million that were refunded,

Now the question that this presents, gentlemen, is this:

Is $150 million of hard-earned consumer’s cash paid out, that they
will never get again, which will never be returned to them, a proper
price for helping to clean up the FPC backlog of rate cases?

Now, I am not persuaded that it is, and I think this matter of pipe-
line rate settlements has got to the point where it requires an examina-
tion.

I know that I, after voting for many of these settlements, have
finally had enough, and the one that cured me was the Zennessee case
1 just talked about,

This is far too expensive, in my opinion, a way to clean up a backlog.

Four, the electric and gas utilities of the United States are currently
syphoning off hundreds of millions of dollars a year of consumer’s
money by means of paying taxes to the Treasury on the basis of ac-
celerated depreciation, while reporting their tax expenses to the Com-
mission for ratemaking purposes on the basis of the full taxes they
would have paid without accelerated depreciation.

This means that the consumers are being charged huge amounts
representing phantom taxes which are not paid and in the opinion of
most, if not all, disinterested students of taxation, will never be paid.

Worse still, these funds are reinvested in the corporations with the
result that the rate payer must pay a return on capital involuntarily
extracted from him by the utilities.

As a result, equivalent amounts are paid out to stockholders, in
many cases, as dividends which are in part or in whole tax free.

Some companies have been paying dividends to stockholders which
are 100 percent tax free because of the operation of this device. Thus,
the rate payer is charged for taxes which never go to the Treasury
and stockholders received income on which they pay no, or little, taxes.

This Commission should have moved in to abate this abuse many
years ago, as Commissioner Connole pointed out in a brilliant dissent
in 1956, and as many progressive State commissions have done in the
interim.

This Commission is inexcusably remiss because it has done nothing
to change the policy in this vital area. These moneys, in 1961, were
accumulating at the following rates:

(Gas companies: $52,886,000 per year.

Electric companies: $191,926,000 per year.,

The total of these moneys, accumulated at the end of 1961, were:

Gas companies: $306,643,000. {

Electrie companies : $1,495.938 828,

Not all of the companies holding these funds are under our juris-
diction, but that should not prevent us from moving to end this abuse
within our own jurisdietion and to set an example for those State com-
missions which have not yet dealt with the problem.

This is a flagrant example of ratepayers, who look to the Conimis-
sion for [11‘{:n‘¢-th}11. being forced to pay TnT:;”_\' unjustified charees,
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Five, the same must be said of the problem of tax consolidations,
but I shall not elaborate on this point because it involves cases now
pending for decision, other than to say here again we should have
acted years ago.

Six, the unprecedented action of the Commission in setting up, with
my reluctant concurrence, technical advisory committees representing
the electric and natural gas industries, has raised the gravest questions
regarding improper influence by industry directly upon the Commis-
sion and its staff. These committees have some value, and T emphasize
that they do have some value. But I am not persuaded that the value
is sufficient, to offset the dangers to the Commission’s integrity.

If these advisory committees are not abolished, each of them should
be broadened to include more consumer and outside independent inter-
ests, such as labor, the universities, genuinely independent Commis-
sion staff members; and should contain representatives of all other in-
dustries serving as energy sources.

Their meetings should be open to the press and the public, even
though this may require such committees to meet in a public audi-
tormm,.

Seven, the Commission’s regulation prohibiting ex parte com-
munications with Commissioners and other employees involved at the
decisionmaking level, concerning cases in litigation before us,
should be broadened to prohibit improper communications with those
members of the staff who are charged with participation in such cases
in behalf of the public interest.

If such staff presentations are altered or weakened as the result of
industry pressure, the public’s side of the case obviously will be poorly
]n:vsvntr-cll, and this will have an inescapable impact on the quality of
the decision which finally emerges from the record thus made.

Such a prohibition, in my opinion, wonld add to the independence
of the staff, and perhaps this would obviate the creation of a needed
public defender panel within the staff for presentation of the public’s
case, as has oft vuli’leen recommended.

Eight, the Federal Power Commission is charged with the respon-
sibility of close liaison with other governmental agencies, but the liai-
son 1s not close enough or cooperative enough to enable the Commis-
sion to adjudge properly the impact of its actions on the programs set
up by the Congress to be administered by those other agencies,

Further, the liaisons presently existing are tinged and colored by
jurisdietional rivalry and squabbling of the most pettifogging nature,
with the result that the attempts at coordination contain within them
the seeds of interagency discord.

In my opinion, this is one of the gravest failures of all of the regula-
tory agencies, as many reports have pointed out, and steps should be
taken by the Congress to deal with the problem of interagency policy
formulation.

Nine, the Federal Power Commission and, in my opinion, all other
regulatory agencies need more insulation not only from the blandish-
ments and enticements of the industries they regulate, such as ex parte
communications, offers of future jobs, and so on, but also more in-
sulation from uncertainties with respect to reappointment, reconfirma-
tion, and the like.
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I concur with the many suggestions which have been made with
regard to increased compensation, drastically increased retirement
benefits and longer tenure of office.

I would suggest that 10 years isan appropriate term.

The absence of such protection and insulation is presently an im-
pediment, in my opinion, to the independence of these agencies which
the Congress contemplated when it delegated its responsibilities to
them.

Ten, each Commissioner needs a larger personal staff of specialists, or
assistants. to assist him in analyzing the huge volume of cases which
flow through his office each week.

No Commissioner, working with a single assistant and hampered to
some extent by the fact that the staff may not always be free and will-
ing to advance its own independent judgment and assistance, can hope
to deal accurately and fairly with a weekly load of some 65 to 90
cases brought before the Commission in a single weekly working meet-
ing lasting approximately 6 to 8 hours.

Eleven. one of the most important achievements of the present Com-
mission is the establishment of an Office of Economics within the
staff. This was accomplished only last year and is a sad commentary
on the administrative standards existing in the agency from its incep-
tion until that time.

When one considers that this agency regulates the largest industry
in the United States. in terms of investment : the electric power indus-
try, and the fifth or sixth largest; the natural gas industry, it speaks
much for what has transpired to point out the tardiness of this agency
in turning to the tools of economic analysis in dealing with problems
which very often involve more important economic than legal problems.

This Office should be strengthened drastically.

T also recommend that the Commission at all times in the future have
not less than two trained economists within its membership at the
Commission level.

Twelve. the Commission has shown signs of relapsing toward the old
system of issuing anonymous opinions, couched in obscure and con-
fusing terminology, bafiling to the members of the bar and even to the
attorneys in the case and, of course, even much more so to the general
publie.

Necessary steps should be taken to insure that every opinion issued
by the Commission shall be signed by an individual Jommissioner so
that the views set forth in that opinion, as well as the coherence and
reasoning of the opinion, are directly attributable to him.

Now, there, gentlemen, T have set forth a number of reasons that im-
pelled me to decide that the chances of accomplishment in this agency
at this time are not sufficient to balance the sacrifices and dislocations
imposed on my family, and to leave the Commission.

And T have attempted, on very short notice, to offer some suggestions
concerning most of them. :

Mr. Bexyerr. Will you yield for one question ?

Mr. Moss. Yes, but T want to thank you for the suggestions.

T am not going to try to comment on them at this point. They are
rather extensive, and I would have to study them.

I will be very happy to yield.
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Mr. Bexxerr. The thing that puzzles me about that statement that
you just read, just from list ening to you, and you read it hurriedly, and
I think there are probably some good suggestions in it——

Mr. Morean. 1 hope, so, sir.

Mr, Bexxerr (continning). Is why in the world didn’t you give
that story to the President instead of giving him this stuff that you
gave him in your letter?

Mr. Morcan. Sir, I don’t know how I can convince you of my sin-
cerity, Ihave tried.

The letter really does not contain the inferences which you appar-
ently found in it,

It certainly was not intended to contain them.

Let me say, too, that when Mr. Hector retired from the CAB 8 years
ago he went over to the White House and presented Mr. Eisenhower
with a 75-page memorandum concerning his objections and sugges-
tions.

All T can say is that I envy Mr. Hector the amount of time he was
able to spend on that memorandum.

Mr. Bexyerr. Youdrew this np last night yousaid?

Mr. Morgax. Actually, I drew it up between 10 and 12 this morning.

Mr. Bexxurr. But you didn’t have time to give it to the President.

That is the thing that puzzles me, and you could have obviated a
lot of trouble here and a lot of suspicion as to what your real motives
are, or a least, suspicions in my mind as to what your motives are in
writing this peculiar type of letter to the President.

Instead of telling him honestly and straight forwardly and with clar-
ity, as you just have here, the reasons why you wanted to quit and then
go ahead and quit, you wrote that.

Thank you.

Mr. Moss. T have no questions at this point, Mr. Chairman.

The Cramaan. Mr, Springer.

Mr. Serixger. Mr, Morgan, your statement. is a eeneral one which
s applicable, I take it, to all the regulatory agencies?

Mr. Morcax. I intended it to be, sir. "I don’t pose as an expert on
all regulatory agencies, but I think they have common problems and
the one I discussed is shared by all of them.

Mr. Serincer. Let’s come to the Federal Power Commission first.

You have mentioned in paragraph 2, page 1, of your letter to the
President :

Besides, several of them are clearly visible to those who have read the dissent-
ing opinions which I have been obliged to write during my service here.

Mr. Morcax. Yes, sir.

Mr. Serixcer. In those last four or five opinions which were ren-
dered how did the Commission stand ?

Mr. Moreax. The last four or five of the decisions

Mr. Serineer. Let's take the decisions that we have here.

Mr. Morcan. I am not sure I have these in chronological order,

Un two or three occasions—1I think I can answer your question with-
ouf looking at them—on two or three or perhaps four oceasions I have
joined with Commissioner Ross, or he has joined with me, in both dis-
senting and CONCUITING separate statement

On all the rest of them I think 1 nii--~-|-1|iv-lI:Hn.'.-r-
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They are not really over, I would guess, six or eight dissents. There
are about an equs u number of coneurring statements. These are criti-
cal of the I:ll]m‘l\ n;nlt- ion in certain as pects of the milfll l'\ s han-
dling of the case, but concurring in the limited result reached.

Mr. SerinGer. Since you have been on the Commission how many
decisions have you partic 3!\‘I|~nl in approximately ¢

M. Moreax. I could on ly guess.

Mr. Serixcer. Fifty?

Mr. Morean. Oh, no.

Mr. Serixcer. Seventy-five? One hundred?

Mr. Morcan. It would be in the hundreds, if not thousands.

My, Serincer. On how many of those have you dissented ?

Mr. Moraax. Ithink, not more than six or seven,

Mr. Serincer. On those six or seven did anybody dissent with
}'nllf

Mr, Morgax. On two or three occasions, I believe.

Mr. Serincer. One other joined with you?

Mr. Moraan. Yes; Commissioner Ross,

Mr. Serincer. On the other four the dissent was written by you
alone?

Mr, Morcan. Yes: I think that is about right. I am not actually
sure of the ficures, but the figures are of about that magnitude.

\It Seringer. Now, Mr. Morgan, these last days over at the Com-
mission you haven’t been very happy w ith the Commission, have you?

Mr. Morean. Well, “happiness™ 1s a relative term, Mr. Springer-

Mr. SerinGer. Let’s—-

Mr. Morcan (continuing). Nobody is really very happy in regula-
tory work.

Mr. Serineer. But you were particularly unhappy, Mr. Morgan,
because in your dissents no one agreed with you ?

Mr. Morcan. Well, everyone would like to have some support for his
ideas, but I don’t think “unhappy” is the term to apply to this
situation.

I think

Mr. Serinaer. And largely——

Mr. Morcan. I think “disappointed” would be a better term.

Mr. Serincer. Well, substitute the word “disappointed,” Mr,
I\i {I“l{"

You were though particularly (llmlp]){llllh‘(l because the other Com-
missioners did not see fit to agree with you in those opinions?

Mr. Moraaw. Yes,

Mr. Serixcer. And yet those are the reasons particularly why you
are leavine the Commission ?

Mr. Morcax. Noj; not entirely.

Mr. Serineer. Does that have anything to do with your leaving the
Commission ?

Mr. Morcax. Well, obviously, it has something to do with my
reasons for leaving. 3

If the Commissioners all agreed with me, more would have been
done about the list of imperfections which T read to you, and it would
have been done a long time ago.

Mr. Serivcer. And, Mr. Morgan—

00-048—63
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Mr. Morcan. But the fact

Mr. Serineer (continuing). You believe in this instance that every-
body was out of step but you ¢

Mr. Moracan. Well now, Mr. Springer, these Commissions were not
created for the purpose of achieving unanimity.

We have an obligation, as independent Commissioners, to reach our
own conclusions and argue the very strongly when we feel very
strongly about them.

Mr. Serincer. All right, but you were particularly unhappy that
they didn’t agree with you?

Mr. Morean. I think anyone would prefer to have almost anyone
else agree with him on any subject.

Mr. Serixeer. Mr. Morgan, in this letter, T have tried to analyze
it as best T could, there have been a number, I believe, three alleged
derelictions of duty as best I can make it out. '

If there are others you will advise me?

Mr. Morcan. Well, I am not sure that I will go along with your
word “alleged” because, as I made very plain in the letter on two
oceasions, the remarks were general and I made it specifically plain
that they were not designed to describe my colleagnes and myself.

Mr. Serinaer. Let me ask you this:

Do you believe that that was the impression which was created by
the average reader in the 22d Congressional District of Illinois?

Mr. Moraax. Sir, I don’t know any average newspaper readers in
that district, and I haven’t seen the press reports there.

Mr. Serincer. Do you believe that your statement created the im-
pression that you are leading this committee to believe in the con-
gressional district in which you live in the State of Oregont?

Mr. Moracan. I haven’t seen any clippings from that district either
but I will say, and I said so promptly at the time when I released
this letter to the public to try to clear up the misapprehensions con-
cerning it which came from Mr., Pearson’s column—I said that it had
been extensively misquoted.

I don’t want to criticize the press any more than I want to criticize
my colleagues, but they like to stretch things a little bit and make
them a little more snappy and exciting than they naturally are.

And this happened to my letter and for that I have already
apologized.

Mz. Serixeer. If you, Mr. Morgan, had been reading in your con-
gressional district in Oregon, and a newspaper came out that a Com-
missioner of the Federal Power Commission in Washington had
alleged that the Commission was not protecting the public interest,
what would you have believed ?

Mr. Moraan. Mr. Springer, I am not responsible for what the
newspapers say concerning a letter when they put words into it which
are not there.

Those words are not in that letter, but I did testify yesterday that
in certain cases I felt that the public had received less protection
than it should.

I said so in my dissenting opinions, but T did not say so in this
letter.

Mr. Serixcer. You used the words—anyone who reads this, what-
ever yon say, can come to no other impression when you use words
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and sentences such as these ‘“conformity,”
f-;ecm]t\

“Without the needed sense of public responsibility a Commissioner
can find it very easy to consider whether his vote might arouse an
industry campaign against his confirmation in the Senate.”

Can anyone who reads this letter not conclude that that is what
you had in your mind about the people who sit on this Commission?

Mr. Morean. Well, I have tried to make it as plain as I can that
my differences with my colleagnes have been on policy considerations
and that has been made very plain and explicit by me.

But I cannot take l{ﬁ!}f)ll‘si\)lli[\ for \\}mt people read into this
letter.

My reasons for leaving are discussed only in the first half of the
second paragr aph of the Tetter.

Mr. Serincer. We are trying to get this thing straightened out.
‘Whether the President is going to do it or not I do not know. When
I first read it—that was the impression created in my mind.
That you were making allegation against members of your own
commission and generally against commissioners who were deciding

cases and writing opinions here in W ashington in the public interest.

[ want to come first to the Federal Power Commission. Do you find
that any of the persons who were on the other side of those cases
in those dessenting opinions of yours have been gnilty of any de-
relection of duty?

Mr, Moraan. I don’t think I ever said that they were.

Mr, Seriveer. I am asking you now under oath, do you?

Mr. Moreax. I think, as I said yesterday, that there have been
cases where they did less than they should have to perform their
duty and properly protect the puh]u. and T said so, to the extent
that I want to go, or am justified in going, in my written dissent in
those cases. There is no need for me to go beyond those dissents,
and I never have.

Mr. SprixgeER. You are R:l)'illg’, then, that those commissioners were
not looking after the public interest. You are saying that today
under oath?

Mr. Morgan. In those particular cases, and to the extent that
1 pnintml it out, ves, that is true, but to no greater extent.

Mr. Serincer. Have any of the men on the Commission yielded any
part of the public 1|m1i'-! to conformity? Have they been guilty of
any timidity in the decision of their cases, or have they made their
decisions as a result of a desire for personal security, or to be re-
appointed to the Commission ?

Mr. Morcax. You are asking me to look into men’s minds and read
those minds, and that ean be not done.

Mr. Serincer. These ave your words, Mr. Morgan, not mine.

Mr. Moraan. They are words which T explicitly told the President
were not deseriptive of my colleagues or myself.

Mzr. Srrixcer. Do you know of any of these men who have become,
and I quote your words, “Neurotic with worry after having cast a vote
for the public interest’™?

Mr. Morcax. I do not know that any of them are neurotic. And I
certainly conldn’t put my finger on it because if they were——

“timidity,” “personal
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Mr. Serinaer. Would you say, Mr. Morgan, that any of these men
have been guilty of writing opinions which contain platitudes instead
of public protection, puff-jobs and image-building instead of prin-
ciple, wall ehart juggling and streamlining instead of hard work?
These are your words, Mr, Morgan, not mine,

Mr. Morcax, When you read those words. coupled with my state-
ment that they were not intended to describe my colleagues and my-
self, why do you relate them to my colleagues?

Mr. Seringer. The whole tenor of your statement, the whole tenop
of your letter—you are saying to the President that that is what 18
going on down in the Commission.

Mr. Morcan. No; Idid not say that, Mr. Springer.

Mr. SeriNcer. If anyone reads this letter he is bound to come to the
conclusion—I don’t care if it is Jack Kennedy—come to the conclusion
that that is what is going on in his shop, and he had better get some
better people down there.

Mr. Morcan. I donot accept that,

Mr. SeriNeer. Let me ask you this. Would you say that these men
down at the Commission other than yourself who have been rendering
those decisions “have yielded to ext raordinary pressures” of business?

Mr. MorGaN. There are all kinds of extraordinary pressures, Mr.
Springer.

Mr. Seringer. I will rephrase the question. Would you say that
any of these men who have been serving on the Federal Power Com.
mission, the people who have been rendering decisions down there.
have yielded to extraordinary pressures?

Mr. Morean. I would like to discuss with you one of these dissents
I have here. _

Mr. Seringer. First of all, would you answer the question yes or
no. And I think legally, as in a court of law. you can then explain
your answer,

Mr. Moreaw. I think that the majority have yielded to the pres.
sure of the necessity, as they see it, to make area pricing work—this
is a pressure generated within the Government and the general publie.
not by industry. And to the degree that they have imposed illegal
price-fixing methods, coupled with impossible eonditions on producers
and consumers who wish to appeal those methods. and their failure
to develop the formulas fixing rates, they have actually destroyed or
invaded the legal and constitutional rights of both the producers in
the gas fields and the consumers, each of whom are attempting to get
just and reasonable rates fixed.

And T said so, and Commissioner Ross has said so in two or three
dissenting and coneurring opinions.

Now, there are all kinds of pressures, and the pressure to maintain
a given institution and keep it from collapsing, keep it from falling
apart, can be just as great as any other kind of pressure, ‘

I believe that in these particular cases—and there have been several
of them—violence has been done to legal rights of citizens of the
country because the Commission unwisely and mista kenly yielded to
the temptation to take the easy way out, to maintain the status quo;
ratlier than face the very difficult fask of attempting to find a work-
able substitute that would preserve the legal and constitutional rigl
of both consumers and producers.

s
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Mr. Serixger. Do you say, then, that the Commissioners have
violated their oath of oflice ?

Mr. MorGan. I would not put it that strongly.

Mr. Serincer. How strong would you put it in your own words?

Mr. Morcan. I do not think such actions produce good regulation
or good administration, and I disapprove of them. I don’t wish to
go farther. You can’t make black or white judgments in an issue of
this kind. But it is my firm conviction that this is why the Commis-
sion did what it did. And Mr. Ross and 1 dissented from their
actions.

Mr. Seringer. Now, Mr. Morgan, would you say that the other
Commissioners on the Federal Power Commission—again using your
words—are just ordinary men ?

Mr. Morcan. No. That question was asked of me yesterday, and
I refused to answer it, and explained why.

Mr. Serixaer. Just a moment ; let me finish my question.

Would you say that the other Commissioners on the Federal Power
Commission are just ordinary men, or have you found them to be
men of ability, character, courage, and broad vision ?

Mr. Morcan. I deseribed my colleagues yesterday, I thought, in
accurate words which reflect my high regard and even affection——

Mr. Serincer. 1 eannot hear you, Mr. Morgan.

Mr. Morean. I am sorry. I said that I had deseribed my colleagues
yesterday in words which I intended to convey my high personal re-
gard for them, I would like to quote it to you.

Mr, Serivaer. Just in general terms tell me.

Mr. Morcan. I would like to make it specific.

I said yesterday:

My colleagues are able, honest, conscientious men, and further, they are
men whoese company I enjoy, and for whom I have formed a genuine personal
fondness, And this includes all of them. I cannot and will not make derogatory
comments about them., And I am very sorry that my letter to the President
has been misinterpreted by those who have sought to make a sensational thing
out of it.

Mr. Seriveer. Would you describe yourself, Mr. Morgan, as an
ordinary man ?

Mr. Moraan. Yes; T would. T try very hard to do the things T
think extraordinary men would do if they were in my position. But
I do not flatter myself—and I have made this plain before—that I
am in the category of the men whose names I histed in my letter to
the President and who were, I think, great public servants and
regulators.

Mr. Sprixeer. You say you put yourself in that same category ?

Mr. Moreax. I say, I could not put myself in that category. And
vesterday I was very explicit on that point.

" Mr. Serineer. Then you shouldn’t be on the Commission, even by
your own judgment.

Mr. Morean. I will tell you, Mr. Springer, that I had serious mis-
givings about my capacity to master the technical, legal, economic, en-
gineering, and other facets of this work when I came here. No honest
man can be without some doubts as to his capacity, and I have mine.

Mr. Serinvger. This takes men of r‘xtl':ml'(]irml‘_\‘ skill, does it not?

Mr. Morcax. Pardon?
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Mr. Seringer. These jobs take extraordinary skill and ability, isn’t
that correct?

Mr. Morean. Mr. Springer, these jobs will absorb every iota of ex-
pertise, brains, education, experience, and character that a man has;
I don’t eare who he is, these jobs will drain him of everything he has.

It is impossible in my opinion to exaggerate the need for outstanding
men in these jobs.

Mr. Serixeer. And this is the reason that you are leaving the Com-
mission, isn’t it?

Mr. Morcan. I was asked that question yesterday, and I think the
question ended this way :

“Are you leaving for this reason, so that the President can appoint
an extraordinary man in your place ¢”

And T said, “It is one of the reasons, and I hope he does.”

Mr. Serincer. Would you consider yourself above the average of
those serving on the various regulatory agencies in W nahmgmn of
whom you have knowledge ?

Mr. Morcan. I know very few of them, and T would not presume
to rate them against each other or myself any more than I would my
own colleagues.

Mr. SerinGer. Do you consider that you are a man of ability, char-
acter, courage, and broad vision, Mr. Morgan, again using your own
words, and that you have the same viewpoint as the authors of the
legislation that you have been called on to administer ?

Mr. Moreax. Mr. Springer, these words also were accompanied by
the statement that they were not meant to describe my col]lmqu or
my self.

Mr. Serixaer. Mr. Morgan, let me put you in the President’s posi-
tion for just a moment with a hypothetical question, because I think
it is important.

Mr. ’\I(Im; AN, I would much rather that you did not.

Mr, Serinaer. Are you a lawyer, Mr. Morgan ?

Mr. \Tum.\\ No: I am not.

Mr. Serivger. If you were the President making appointments to
the Federal Power Commission, would you take into consideration a
man’s past reputation for truthfulness and veracity to be an important
factor in his appointment ?

Mr. Morcan. Yes; of course T would.

Mr. Serixeer. Mr, Morgan, if yon were the President and were to
make an appointment to the Federal Power Commission, would you
have confidence in the prospective appointee if you knew that he had
concealed upon his personnel forms past Government employment
information which would have made a difference to you in making
the appointment ?

Mr. Morcan. This certainly would be a matter I would want to
investigate, of course.

Mr. Srriveer. Would it make any difference to you as the appointer
of a Commissioner to the Federal Power Commission if that appli-
cant had sworn falsely on six or seven occasions with reference to mat-
_ters contained in the personnel form in violation of the law?

Mr. Morean. Mr. Springer, all this was gone into at the time of
my Senate confirmation.

Mr. Seringer. I am just asking for an answer, is all.
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Mr. Chairman, T am not seeking in devious ways to lead the witness
into any trap at all; I am just seeking answers, to find out what his
backeround 1s.

Mr. Morcax. I will answer you.

Mr, Serixaer. Would you repeat the question, Mr, Reporter?

(Question read.)

Mr. Morcan. I want to explain something to you, Mr. Springer,
that is important at this point.

Mr. Seringer. Will yon first answer the question, and then you may
explain your answer.

Mr. Moreax, Would you read the question again, please ?

Mr. Serivger. Would you read it to him again, Mr. Reporter?

(Question reread.)

Mr. Morean, Yes, it would. But it would also make—I would
really want to know whether he had or not.

Mr. Serixeer. Now, in view of the President’s message to the Con-
gress on integrity in the Federal service, do you believe that the
President would have appointed a man to the Power Commission
who concealed on several occasions vital information and swore falsely
as to the content of his personnel form?

Mr. Morcan. He very likely would not have, if that were the case.

Mr, Seringer. Mr. Morgan, did you know that in 1961 there were
exactly b3 cases of false statements on form 57°s that were referred to
the Department of Justice for action ?

Mr. Morcan. No,sir, I did not know that.

Mr. Seringer. Did you know that the Civil Service Commission—
which is not a matter of having to do with an appointee to the Fed-
eral Power Commission—is empowered to invoke administrative pen-
alties for false statements on employment applications, including as
much as the removal of the person from a position, and barring him
from employment for a period of 1 to 3 years?

Mr. Morean. No; I did not know that. I hope you understand,
Mr. Springer, that I amn not applying for employment.

Mr. Seringer. Mr. Morgan, did you know that if you had been a
civil service appointee instead of a Presidential appointee, the Civil
Service Commission would have invoked its privilege and removed
you from your position ?

Mr. Moraax. Idon’t know that.

Mr. Serincer. Mr. Morgan, were you ever arrested ?

Mr. Morcan. Yes. And I would like to answer further, if you
please.

Mr. SerinGer. You have answered my question. I have not asked
for any explanation. T just asked you a question. You can answer
yes or no. I just wanted to know whether you did or did not. If
somebody wants to ask vou about it any further, that is all right.

The Caamyax. I think that the witness deserves an opportunity to
explain.

Mr. Seriveger. Mr. Chairman, under the rules of evidence, if the
question calls for a conclusive yes or no answer, that is all. If some-
one wants to ask a further question, they can.

I am not asking you whether the arrest was right or wrong. T am
asking you whether you were arrested.

Mr. MorGan. I was,
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Mr. Serixger. On two oceasions?

Mr. Morcan. Yes,sir.

Mr. Serixger. Did you then later fill out employment forms on six
different occasions on which you did not list those arrests? Did you
ordidn’t you?

Mr. Morean. Mr. Springer, you have overlooked asking me whether
either of those arrests were expunged from the record.

Mr. Sprinaer. You don’t seem to understand that that does not
make any difference in this, Mr. Morgan. I have looked up the law.
The only question is whether you answered yes or no. It does not make
any difference if they have expunged both of these arrests though I
understand they only expunged one of them. I have asked you
whether you were arrested.

Mr. Morcan. I was, improperly.

Mr. Serixcer. And on none of those seven occasions did you put
that on your employment record, did you?

Mr. Moraax. I thought I had a right not to, and that is still my be-
lief, so far as one of those occasions was concerned, because it had been
expunged from the record.

I was very patient when I went through this in Senate confirmation
hearings, and did not stand on what I considered to be my rights in
the matter.

One of these matters was such a minor thing that I literally had
completely forgotten it. It was a trivial, silly, meaningless thing.

The other one was completely improper——

Mr. Serincer. Now, we will take them one at a time, since you have
insisted. Will you tell this committee of the one that was trivial and
did not amount to anything? Will you relate that ?

My, Moraaxn. I will cooperate with you, Mr. Springer. But I must
say it is ironic to have to go through this in the Senate to take a Fed-
eral position and then to have to go through it again in the House in
order to leave.

Mr. Serincer. Mr. Morgan, I am trying to find out in simple terms
what your reputation for truth and veracity is. And since you are
not a lawyer, I think I ought to advise you that that is the right of
anybody questioning you when you profess to be testifying as an
expert and to be telling the truth. That is why I am bringing this
matter up. Do you want to tell me about the first incident which you
say amounted to nothing ?

The Caamarax. Permit the Chair to say that he is going to be rather
liberal about a matter of this kind, but this is a congressional investi-
gation: this is not an investigation in the nature of eriminal or court
proceedings.

And, consequently, I do not think that you should leave an impres-
sion that we are here in the position of trying the man or prosecuting
him or passing judgment on him. T do not want this record to leave
any impression that that is our funection here at all.

Naturally the rules of evidence do not apply in the matter of con-
gressional investigations as they do, strictly interpreted, in a court of
law.

The gentleman may proceed.

Mr. Serivaer, Do you want to relate the incidents which you say
was trivial? I was not going to pursue this, Mr. Morgan, but you
apparently want to.
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Mr. Morcax, How did you form that impression, Mr. Springer?

Mr. Sprineer. That is what I understood you to say. In fact, I
think in your testimony in the Senate you thought it was a good laugh.
In fact right now you laughed about it ; you thought it was a big joke.
I can get that out 1f you want it, but I think those were the words you
used.

Mr. Morcan. Did you read it ?

Mr. Serincer. Yes, I read it. Do you want to pursue it? T don’t
necessarily want to, but you seem to want to tell these gentlemen about
the nature of these two incidents. It is perfectly all right—I don’t
want to pursue it.

Mr. Moraan. My exact words were:

I will cooperate with you, Mr, Springer, but it is ironie to have to o through
this to take a Federal appointment and then have to go through it again in order
to leave,

Mr. SeriNer. T am willing to leave it and go ahead with the ques-
tions if you want to.

Mr. Morgan, when this matter arose in the White House you did not
have to fill out a form, did you?

Mr. Morcan. That is correct.

Mr. Serincer. Do you remember what you told them down there?

Mr. Morcax, Do T remember——

Mr. Serivaer. What you told about your past at the White House.

Mr. Morgan. I don't recall telling them anything about it.

Mr. Serixeer. Did you tell them anything?

Mr. Morean. They had the normal and usual report from the FBI.
I did not think there was anything left T could tell them about it.

Mr. Seringer. I quote from the Senate report :
|

Mr. Morgan ddid not tell the White House abont one of his arrests, nor about
his concealment on the form 57 until the committee’s hearings had started.

Is that the truth?

Mr. Morcan. I think that is the truth.

Mr. Serineer. Do you believe that if President Kennedy had known
all of these facts with reference to what you did on these form 57’s on
seven different oceasions that he would have appointed you !

Mr. Morgan. It happensthat I believe he would, sir.

Mr. SrriNGer. You are entitled to your opinion. I just asked you a
question.

Mcr. Chairman, T ask the indulgence of the committee to read a short
statement in opposition.

Mr. Chairman, I have listened with interest to 2 days of testimony
of this witness, Howard Morgan. If sustained, these charges which
I believe he has made, would well warrant the removal from office of
a large number of members of regulatory commissions over which this
committee has jurisdiction.

First, if we can believe what Mr. Morgan has said in this letter. he
has left the Federal Power Commission because the men now serving
on the Commission, in his own words, “yield too quickly to the present-
day urge toward conformity, timidity, and personal security.”

Second, the witness has inferred that a commission or Commis-
sioners are afraid of a campaign against them when they are up for
reconfirmation by the Senate,
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Thirdly, that men serving on the Commission have become neurotic
from worry after having cast a vote in the public interest.

Failure of any member of the Federal Power Commission to act
in the public interest for any of these reasons would make him guilty
of violation of his oath of office and would be grounds for removal.

The witness has been asked in detail to point to any decision handed
down by this Commission or any commission which was made by any
commission or commissioner as a result of the above-named deficiencies
in the name of the Commission. The witness has failed to point out
any single instance in which there has been any proof whatever of the
dereliction of duty by any Commissioner or Commissioners as a result
of a desire toward conformity, being timid, or for personal security
reasons, or for fear that his votes will arouse a campaign against him
for reconfirmation in the Senate.

Mr. Chairman, if this witness had taken his charges to the U.S.
District Attorney, and had gone before a grand jury and sought an
indictment and had that returned and then brought action before a
court of criminal jurisdiction, the judge would have been forced as
a matter of law to dismiss it before it ever arrived in the hands of a
grand jury. The judge himself would have directed a verdiet against
this witness. If this witness could have brought an aection in eivil
law for damages resulting in an action against any commission or
commissioners and could have made his case out in a court of civil
law, the judge would have been forced as a matter of law to direct a
verdiet against this witness.

And, Mr. Chairman, may I say that in civil courts to make out a
case to go to a jury only a scintilla of evidence is necessary.

Mr. Chairman, if this witness were to take a case to a court of
equity, the fairest court in Anglo-Saxon law, this witness could not
have made out a case. In equity theve is a rule of law that the com-
plainant must come in court with clean hands. Does this witness come
with elean hands and with a reputation of truthfulness?

The records of the hearings on Howard Morgan for appointment
to the Federal Power Commission contain findings that he was ar-
rested on September 10, 1937, on an assault charge, found guilty and
fined $25 plus costs.

He was arrested on February 7, 1937, in Portland, Oreg., for
questioning.

Mr. Chairman, the circumstances of these arrests are not at issue
here. What cannot be explained by this witness, and what cannot be
justified by a person holding such a high office, is the subsequent con-
cealment of those arrests in direct violation of the law.

On six Government employment applications in the years 1942 to
1952, Howard Morgan answered no to each question relating to these
arrests.

On another notarized affidavit he avowed that the statement on one of
the other applications was correct.

Mr. Chairman, I quote from page 11 of the committee report to the
T.S. Senate on Mr. Morgan’s hearing for confirmation :

Not only did Mr. Morgan fail to answer each question truthfully, but his

admissions before the committee make it clear that he deliberately concealed
This arrests. In doing so, he violated the law.
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Form 57 contains an express warning on its face against all state-
ments. The form specifically refers to the appropriation divisions
law which reads as follows:

Whoever within the jurisdiction of any department or agency of the United
States shall knowingly and willfully falsify, conceal or cover up by any tricks
or schemes or device a material fact, or make any false or fictitious statements
or representations, or use any false document knowing the same to contain
any false, fictitious or frandulent statements or entries, shall be fined not more
than £10,000, or imprisoned for not longer than 5 years.

I want to make it clear to this committee that this statute is ap-
plicable even though the charges which resulted in one arrest were
dismissed, and the statute applicable even though the arrest may be
irrelevant to the applicant’s fitness for a Government position. This
statute is frequently invoked. The records of the Civil Service Com-
mission show that in the vear 1961, 53 cases of false statements on
forms 57 were referred to the Department of Justice for action.

The Civil Service Commission, in addition to the criminal penalty,
is empowered to invoke administratve penalties for false statements
on employment applications.

These do include removal from his position and barring him from
Federal employment for a period from 1 to 3 years. y

It is interesting to know that Mr, Morgan’s concealment did not end
in 1952, the date of his last form. And I quote from the Senate
report again :

Mr. Morgan did not tell the White House about one of his arrests or about
his concealment on form 57 until after the committee's hearing had started.

[t would be interesting to know, if all the facts had been known to

the White House, would his name then have been submitted. The
question is natural, because the facts in this case run directly counter
to the letter and spirit of the President’s message to Congress on
integrity in the Federal service.

Even with this, Mr. Chairman, there seems to be another facet of
this case and of this witness which is far more striking on his char-
acter than his reputation for veracity and the question as to personal
integrity.

A few years ago when the late Senator McCarthy was at his height
some people in Washington coined a phrase ealled “*McCarthyism.”

A McCarthyite was generally described and defined by those people
as “one who brought charges directly by inference against an in-
dividual or a group of individuals or an organization charging them
with a lack of loyalty or integrity, and failed to bring forth proof
thereof.”

Mr. Chairman, if this witness’ testmony is to be believed, including
his letter to the President, there are men serving on the commissions
in Washington who are rendering decisions because of conformity,
timidity or personal security, or because of fear of nonreconfirmation.
But he has failed to bring forward any evidence to that effect, and by
a simple statement on his part thereof, without any proof, he has
cast a pall over every commission and commissioner in Washington.

Secondly, he has in general words said that the President has been
appointing ordinary men who lack the character to regulate in the
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public interest. Again this statement has been made without any
proof whatever. ) i s

Mzr. Chairman, this is MeCarthyism at its worst. Never 1n my 13
years in Washington has any statement so broad and so inclusive of
;'".\' public official ever been made. It is doubtful if this witness
lknows or realizes today how much damage he has done to the personal
integrity not only of the commissions but of the commissioners serv-
ing on those commissions.

Mr. Morgan’s statement. appeared in bold headlines on the front
page in every daily newspaper in my congressional district. To leave
these charges unanswered when no evidence has been presented as to
the dereliction of duty not only reflects upon the integrity of the com-
missioners and the President of the United States in making those ap
pointments, but upon this committee for not taking some action.

This is the reason that we have met yesterday and today to find out
what the evidence was that this man has of dereliction or failure of
duty by commissioners or commissions subject to the legislative juris-
diction of this committee. And thus far he has not brought forward
any.

Thank you very much.

Mr. Moss. Mr. Chairman——

The Cuaamymax. I think after a statement of that kind the witness
ought to have an opportunity to reply, in all fairness.

Mr. Moreax. I am a little disturbed by the fact that all these state-
ments have been made and yet the actual incidents npon which they
were based were not deseribed.

The two incidents that Mr. Springer is talking about were, one, an
investigatory arrest, of exactly the kind voun have read about here 1n
Washington which has eaused so much controversy and eriticism, be-
cause I had in my possession a tire given fo me by my employer which
turned out to be stolen, He came into possession of it throngh leiti-
mate channels, just as T did. And when those facts were ascertained,
the whole thing was dropped. No charges were ever even brought
against me. And later the entire matter was expunged from the rec-
ords by the chief of police of the city, on his own moetion, in order
to clear the record. And thereafter I thought as a matter of right
and law that I had the right not to report that matter, it having been
expunged.

I was told after the Senate hearings, in which T did not make that
statement, that T should have made it. and T make it here. Whether
I had a legal right not to report it I don’t know. DBut I thought I did,
and many attorneys have so advised me.

The other arrest—they both happened when I was perhaps 20, or 21,
I believe—the other arrest was for taking a truckdriver off my em-
ployer’s back. He had jumped on him from behind and was beating
him, and I pulled him off and punched the truckdriver in the eye.
Now, if T had dreamed that T would have, 25 vears later, more than 25
years later, to spend this much time discussing the matter, I would
have cheerfully punched him in the other eve, too, so that we could
spend the whole day diseussing it. I do not admit to culpability in the
matfer. T never have and T don’t now. I will let my statement stand,
there, sir.
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Mr. Sprizeer, Mr, Chairman, I don’t think this clarifies the matter
for the committee.

What happened as a result of that fight? Were you brought
in to court?

Mr. Moreax. I was brought before a justice of the peace.

Mr. Serixcer. What did he find ¢

Mr. Moreax. He was not a lawyer, so perhaps you won’t agree
with his finding. I explained the cireumstances, and this seemed to
puzzle the justice of the peace. So he went out in the hall with
a State policeman, and after a conference out there, he came back
and asked me, “Did your employer ask you to take that man off
his back ?”

And I said, “No; the man had his arm around my employer’s throat
and was choking him, and besides, he was so busy defending himsel f
from an attack by two men that he didn’t have time for a conversation
with me.”

Thereupon, the justice of the peace said, “Well, that is where you
made a mistake, young man. You should have waited for your boss
to ask you to take him off his back, and that is going to cost you $25.”

Mr. Seringer. Did you pay the fine?

Mr., Morcax. Yes,sir.

Mr. Serixcer. $25 and $17.50 costs? And that is the whole
incident?

Mr. Morcan. That is correct.

Now, I did testify before the Senate that T considered this to be
a joke on me, and one that I never expected would have these conse-
quences 25 years later after I had thoroughly and entirely forgotten
the matter.

Mr. SrrinGer. Do you mean to tell—you are bringing this up again,
Mr. Morgan—do you mean to tell this committee now that a fight in
which at least six or seven men were engaged

Mr. Morean. No; there were only three, until I got into it.

Mr. Sprincer. You say there were only three. It appears to me
there were more, but I will take your word for it. You were finally
taken to a justice of the peace and fined, and when you got down to
your employment record before the Federal Government later on you
could not even recollect that you were arrested; are you asking the
committee to believe that?

Mr. Morcax. I am not asking the committee to believe anything;
I am just telling you that that isa fact.

Mr. Seringer. Mr. Chairman, T will let it rest.

The Cramman. The Chair hopes that we will not lose too much
time in discussing a matter of this kind, which T simply cannot see
has too much relevancy to the purpose of this hearing.

The committee, of course, has an opportunity to get all the informa-
tion it can to make judgment on the presentations made by this or
any other witness. ]

But I would like to make it very clear, as I tried to say at the out-
set, that our objective primarily is legislative. If there are any legis-
lative proposals that come out of it, why, that is our primary concern.

As T indicated at the outset, in addition to that, our interest is in
the administration of the law as required of us by the Reorganization
Act of 1946,
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Of course, that carries with it improved procedures and recom-
mendations which we are seeking from any and all people to reach
these objectives. We are not a court, and we do not want any indica-
tion in the record that we are. We are not prosecutors, we are merely
a factfinding body trying to carry out our own responsibilities.

Mr. Serixger. Mr. Chairman, I cannot let those statements of yours
stand alone, for the simple reason that my whole questioning of this
witness in the latter half of my questioning was to determine whether
or not this was a witness capable of being believed. And I was bring-
ing up past relevancy only with reference to this man’s past record
for truthfulness and veracity, and I have as much right to do this as
anybody does with any witness coming before this committee. And I
have not tried to exceed the rules of this committee or any court in
which I might be called as a member of the body.

The Cuamyax. I don’t think the gentleman had any intention to
go beyond any authority, but he was getting pretty close to it.

Mr. Seringer. Mr. Chairman, I resent that statement. T never
at any time came close to impinging on the rules of this committee or
the rules of any court in which I practice in this land. And I want to
make sure that there is no misunderstanding in this record of my
statement on that.

The Crammax. That is perfectly all right. The Chair has the
(lllt_\_‘ of III'UI('(’IiII;_’ any witness that comes before it.

Mr. Moss. I think the gentleman’s statement details some 2 days of
hearings—and T think the gentleman will concede it was prepared in
advance of this afternoon’s hearings—and reflects a judgment based
on 1 hour and 45 minutes of hearings yesterday. The gentleman
contends that charges have been made. 1 am not an attorney, But
the gentleman knows that the statement in this letter would not be
accepted as charges by any court.

The statement is a statement of personal conviction, and that every
man is entitled to have. And it at no point goes beyond a summary
of personal conviction. It expresses opinions, it advises as to an
1deal type of person, but at no point does it tie into personalities.
And it takes the greatest of distortion to make from it the type of
document which brought forth the statement, which was prepared in
advance of the afternoon session, and at best could be based on 1 hour
and 45 minutes of hearings yesterday—I think it raises gravely in
my mind, sir, the question of the objectivity which brought it forth.

The Cuamyaxn. 1 hope we can get back to the objective of this
hearing.

Mr. ﬁ'ralmgm'?

Mr. Youncer. Mr. Chairman, I would like to know whether you are
going to proceed in turns of questioning in the committee. I have
been waiting for all this time, and you have gone to Mr. Moss twice
now out of turn.

The Cramyan. Mr. Moss just asked permission to make a state-
ment. I hope we can get back to whatever questions there are.

Mr. Hull?

Mr. Hunr, Thave no questions.

The Cramryax. Mr. Younger?

Mr. Youneer. Thank you, Mr, Chairman.
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Mr. Morgan, T would like to ask this question in response to ques-
tions that you have answered. If your letter does not refer to any of
your colleagues, then what does it refer to?

Mr. Morgan. All I can say is that it is a general statement of what
can happen, and I think in some past years has happened, when the
caliber of appointees to regulatory agencies is not as high as it can
possibly be.

This was all it was intended to be. 1 put a specific statement in the
letter to point this out. And I cannot say any more than that, sir.

Mr. Youxcer. Just general advice to the President about future
appointments ?

Mr. Morcan. That may seem odd to you, sir, but I can give you—
and I \\mil:l be glad to do it—give you a bibliography on this ‘-n'n]e{t
by scholars, investigating committees, judiciary committees, univer-
sity groups. Every one has made this point over and over again for
years, and yet it still seems to have to be reemphasized. And that is
all T was doing, as many, many other people have done before.

Mr. Youxcer. In your letter you referred to pressures, you have
referred to them several times. Do you refer to pressures from pri-
vate public utility companies ¢

Mr. Morcan, You know, that is a funny thing, but I have never—I
hear about pressures, and I am sure they exist, because so many peo-
ple talk almut them—but very little of this has ever been brought
against me. I suppose I am considered a hopeless case, But I have
had very little experience with pressure.

Mr. Younger. I am just trying to get at what you meant by pres-
sures generated by huge industries. And that is a rather ambiguous
definition. What do you mean by hunge industries? Do you mean
in the field of privately owned utilities?

Mr. Morcax. Well, I was referring to the general subject of regula-
tion, and of course the industries that are regulated in this country
are very large.

Mr. Younaer. But in partieular, in your field, you were referring
undoubtedly to large public utilities, weren’t you?

Mr. Morgax. Our particular commission regulates the natural gas
pipeline companies, the field producers, and the interstate electric
companies,

But I was referring in general to all the industries that are regu-
lated, they maintain ].l]l"l‘ lul)lm-‘-. and I am told that they are reason-
.|hl\ effective.

Mr. Younaer. Were you ever pressured by a publicly owned utility ?

Mr. Moraan. Yes, I have been.

Mr. Youncer. Tothe same extent that you think the private utilities
pressure regulatory members ¢

Mr. Morcax. No: I would say to a much less degree. And I am
talking now about the State of Oregon, where the puh]lr- agencies are
not under regulation, but nuauuumlh they would come and ask me
to do something to make life interesting for the privately owned com-
panies, and 1 would have to tell them 1 could not do that.

Mr. Younaer. Do you know Mr. Clyde Ellis?

Mr. Morcan. Yes, sir,
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Mr. Youncer. Did he or through his cooperative organization ever
bring any pressure on yon ? _

Mr. MorGan. I can’t recall that he has ever asked me to do anything
except make a speech in Eugene, Oreg., which I was very happy to do,
because I had a chance to go back home.

Mr. Youncer. With your expenses paid ?

Mr. Morcan. Yes,sir.

Mr. Youneer. Have you ever written a dissent on any application
from a publicly owned utility ?

Mr. Morcan. Let me extend that last answer, sir. My expenses were
paid by the U.S. Government on that trip. I thought perhaps you
misunderstood,

The Cramyan. You considered it official, then ?

Mr. Morcan. Yes, sir.

The Craamryan. The record onght to so show.

Mr. MorGan. Yes. And I think it is wise for regulatory officials
to have their expenses paid by the Government.

I am sorry, I have not gotten to your other question, sir.

Mr. You~eer. You have written a number of dissents, and most of
them, as has been mentioned, are upon applications made by pri-
vately owned utilities. Have you ever written a dissent of a decision
on an application by a publicly owned utility ?

Mr. Morean. This is an electric utility you are talking about?

Mr. Youxaer. Either publicly owned electric or gas companies regn-
lated by the Federal Power Commission.

Mr. Moraax. I wrote a dissent in the Marble Canyon case against
the majority order which restricted the right of the Secretary of the
Interior to intervene in the case and offer testimony. The majority
restricted him to the submission of briefs and oral arguments. And
I felt that would leave the case with an inadequate and incomplete
record which would make it legally impossible to reach a licensing
decision in the case. This was for the issuance of a license for a hydro-
electric dam. T am still inclined to feel that way, I am not as sure
now after the oral argument as T was then, but I feel it is still true.
The applicant in that case was a public ageney, the Arizona Power
Authority. There was no private applicant.

Mr. Youneer. And you wrote a dissent?

Mr. Moreax. I wrote a dissent in behalf of the right, which I
thought. was essential to the case, of the Secretary of the Interior to
intervene and offer evidence. 3

Mr. Youneer. Then in all other applications by the publiely owned
utilities which had applications before the Federal Power ('ommis-
sion yon feel that the Commission did act in the publi¢ interest, other-
wise you would have written the dissent : is that true ?

Mr. MorGan, That is true.

Mr. Youneer. In the case of the Idaho Power Co. decision. Docket
No. E-7067, which we discussed yesterday, first, are all of the mem-
bers of your commission appointees by Mr. Kennedy ?

Mr. Moreax. Yes.

Mr. Youncer. Now, will you repeat what you told the committee
yesterday as to why the majority of the Commission approved the
Idaho Power Co. application without examination ?

.\[r.lé\lnm;;\x. It is rather lengthy, sir. Do you want it all re-
peated ?




ADMINISTRATIVE PROCESS 61

Mr. Younaer. No; I think that you can summarize it in just a
few words. Maybe I can shorten it.

Mr. Moreax. Do you have a place in mind, sir?

Mr. Youncer. No; except that what yon said yesterday was that
the committee failed, or the Commission failed to write the proper
opinion in your mind because they were fearful of the disturbance of
the industry.

Mr, Morcan. T haven’t found that.

Mr. Youxcer. Well, look it up.

The Cramyax. Do you have a reference, Mr. Younger?

Mr. Youncer. No, I do not. I have not seen the transcript. All I
have is my memory,

Mr. MoraaN. At the summing up point where I ceased talking about
that case, Mr. Younger, I find this—I pointed out that I had raised
a number of serious policy questions that should be investigated, and
then I said, “There is not one word of response from my colleagues,
not one word of explanation as to why this Commission is not willing
to do what the previous members of the Commission said could be
done, sliould be done, and would be done.”

Now, the strange thing about the Idaho Power decision is simply
that, Thereisa three page——

The Caamyan. Mr, Beasley, bring us a copy of this transeript.

Mr. Morsan. There is a three-page order followed by a seven-page
dissent raising issues which I think should have heen imvestigated to
determine whether they were serions or presented obstacles to proper
financing, and no word of explanation of the Commission—or no word
of answer, at any rate, by the Commission, to the points raised by
the dissent.

Mr. Youncer. Where you are referring, Mr, Morgan, is to the opin-
ion given in private which was not made public—

Mr. Morcan. Yes, on page 26,

Mr. Youncer. Yes. What was said in private by the Commission
as to why they made their decision? Will you read your testimony,
on the middle of page 26.

Mr, Moreax (reading) :

I don't want to be specific as to the case involved, but let me say this. When
in open Commission meetings

And I don’t mean that it is open to the public, but with the full
Commission present and the staff department heads, the lawyers, the
secretary, the executive director— i
the statement is made that we mustn’t investigate the situation because it
would disturb the industry—

And then going on in a later paragraph—
by a Commissioner, and sometimes by the staff, and that statement is accepted
and acted on in the absence of any other reason for such an action, or usually
inaction, then I would say this is an example of what I was talking abont.

Mr. Youxcer. That, I believe, applies to the Zdaho case, because
that was what Mr. Bennett was interrogating you on.

Mr. Morcan. Yes,

Mr. Youxcer. I have read your dissent in the /daho case, and vou
make no mention of that. If that was a violation, or was the reason
why the Commission reached their decision, do you consider that in

09-948—83—5
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your dissent in fairness to the public and in the publie interest you
should have brought that up?

Mr. MorGan. Let me say this—and I started to get into this matter
yesterday. It isn't necessarily a bad thing when it is mentioned, as it
frequently is by Commissioners and staff and lawyers, that a proposed
action of the Clommission would be disturbing to industry. I would
say the majority of things we do are disturbing in greater or lesser
degree. This is present in almost all cases. The question is whether
the proposed action is sufficiently needed by the general public to jus-
tify disturbing or upsetting or altering the pattern of business man-
agement. Sometimes it is absolutely necessary. Other times the pro-
posed action is so obviously trivial that it 1sn’t worth the trouble.
There are borderline cases, too.

Now, as I recall it—and my memory is refreshed since I testified
yesterday—there were two points raised abont this Idaho Power pro-
posed investigation. One point was that the company had enough
grief on its hands already, and perhaps would be disturbed to the
point where it might suffer if public attention were called to its difhi-
culties. And the other point was that the Idaho Public Utilities Com-
misgsion had a rate case underway involving Idaho Power, and also a
diserimination complaint brought against it by one of its big cus-
tomers in Idaho.

And the statement was made by, I think, staff attorneys, and by
one or two commissioners, that we ought to wait and see what the
Idaho Utilities Commission did about the intrastate rates before we
did anything about the interstate rates.

As you will see in my dissent, I pointed out that a section of the
Federal Power Act enables us to conduct joint hearings with a State
public utility commission. And T advocated that we should do this,
for the simple reason that if discrimination was involved in the matter,
those portions of the rates lying within the State of Idaho were heyond
our reach. and those portions of the wholesale rates lying ontside the
State of Tdaho were beyond the Idaho Utilities Commission’s reach,
and I argued that under the Federal Power Act we should investigate
jointly with the Idaho Commission and work out both sets of rates
at the same time.

I still feel that way. But the consensus of opinion was—and I
think it was based mainly on not wishing to disturb or annoy the
company—mnot to take any action.

Nothing is set forth, no discussion on the part of the majority in
the order. And I didn’t see fit. or deem it appropriate, to comment
in writing on oral comments made by my colleagues and the staff, since
they declined to commit any of their thoughts to writing.

So that is why it is absent from my dissent.

Mr. Younaer. Do you think it would have been more disturbing
to the industry if you had developed the facts back of this decision
and put them in writing than was caused by your dissent in the way
in which you did it? )

Mr. Morcan. I am not sure I understand that. Do T understand
you to feel that my dissent was disturbing to the company?

Mr, Younarr. No: I say do you feel that if yon had made a state-
ment in your dissent the same as yon made before the committee yes-
terday as to why the decision was reached. would it have disturbed
the industry any more than the dissent which you did write?
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Mr. Morean. No: I don't think so.

Mr. Youncer. Then why didn’t you doit? Why didn’t you tell the
publie all the facts back of it, as you did to us yesterday ¢ J

Mr. Morcan. You see, some of these discussions were in the Com-
mission meeting room, and some of them were in staff and Commis-
sioners’ offices, And there is a certain degree of privacy and privilege
involving these discussions at the decisionmaking stage, just as there
18 in a court,

You can’t—it would be disorderly if you did—pnt all the oral state-
ments that drift abont during one of these cases into either the order
or the dissent,

I simply covered the “bare bones” of the situation in a short dissent
and let it go at that. It is not customary to put everything that is
discussed into either document.

Mr. Youxcer. You expressed in your dissent your doubt about the
money being used to create excess power when excess power already
existed; is that not correct ?

Mr. Morcan. Yes,sir.

You may wonder why Idaho Power would be doing that, and so do I.
That is why I thought we should have an investigation.

Mr. YouNcer. Do you feel probably that you might have been
prompted a little bit in your concern to curtail the excess power so as
to give reason for an application from Bonneville to extend its terri-
tory into Idaho to supply power?

Mr. MorcaN. Well, Bonneville would not have to apply to us, unless
I am gravely mistaken, for that extension.

Mr. Younger. They could go in any time?

Mr. Morcan. Well, I believe it involves a decision by the Secretary
of the Interior, followed by appropriations for the powerlines from
the Congress. But we are not involved in that.

Mr. Youncer. In general, and in your past, would you be considered
in the industry as leaning more toward publicly owned utilities than
privately owned utilities?

Mr. Moraax. I think the industry feels—at least I read in their
publications—they think I am a pro-public-power man. But I think
they are gravely in error.

I told you gentlemen a while ago of the 2,500 orders I issued in
Oregon. Only two of them have been reversed, and neither of them
mvolve power. And at the time of my Senate confirmation there were
letters submitted voluntarily by power company executives in Oregon
testifying to my fairness. 1 cannot recall ever being in a violent strug-
gle with a private power company.

Now, if you are interested, I will tell you my attitude on public
p{)\\'el‘.

Mr. Youncer. Now, I am just wondering whether you felt you
might lean a little toward pni:lic]y owned utilities rather than pri-
vately owned utilities.

Mr. MorGax. I can tell you what my attitude is, and you can judge
for yourself. Would you like me to do that?

Mr. Youxcer. Briefly, if you wish to.

Mr. MorcaN. I feel that \mb]ic power, where it exists in about. the
average national ratio which is about 20 percent of the total system,
is an extremely valuable thing, because it serves as a yardstick. In my
opinion—and I may be wrong, but this is my very firm opinion—
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this public power yardstick has been more effective in reducing rates
and controlling rate levels than has regulation. If you look at a map
of the United States, take a blank map and draw in effective rate
levels for, say, 500 kilowatt-hours a month in each State, you will find
wide discrepancies all over the United States.

This is not. caused by regulation, but it is primarily caused, in my
opinion, by the presence or absence, nearby and on an available basis,
of low-cost publi¢ power. :

In the areas where you don't have it, the rates are uniformly very
high. In the areas where you do have it and among private ‘power
companies immediately adjacent to public power areas, those com-
panies have found ways to get their rates down. It is a stimulus te
them, it is a challenge, a goal, and they respond to it.

Now, there are places which, in my opinion, have more public power
{han is justified; more than they need. The State of Washington,
of its total electric capacity in the hands of public agencies, for ex-
ample, has about 62 percent. The State of Oregon right next u_|nm' has
about 15 percent, which is below the national average. 1 think they
could stand a little more.

New England has virtually none, and has the highest electric rates
in the country.

I feel that public power is in danger, with the new technology comi-
ing in, of fading out of the picture. And I would not like to see that
atall. I think it needs to grow and expand at a fairly rapid rate, or it
will fade out of the picture.

Our power system nationally will double in the next 10 years. If
public power were to remain stagnant, it would be cut in that 10 years
from 20 to 10 percent. The next 10 years our total system will double
again, and that means the public power, in 20 years, if it remained
stationary, could be down to § percent of the total system, and it would
no longer be effective as a yardstick to control rates.

For this reason, I would like to see public power expand at about
the same rate as the total overall system. And, if it does, I think it will
eo on performing the very effective regulating service it has performed
for 25 years or more.

Mr. Youncer. As long as you are leaving this field I would like to
oot another piece of advice from you in addition to the letter.

Do vou believe that the publicly owned utilities borrowing from
tlie Government should pay the same or equal rate of interest on its
money that the taxpayer is called upon to pay on the bonds of the
Government ?

Mr. Moraan. Well, T must say I have mixed feelings about that.
I don’t seem to have a strong opinion one way or the other. And I
don’t believe I have really heard both sides of the argument. I know
there is a fierce argument, but I don’t believe I have heard it all.

Mr. Youncer. In regard to the qualifications which you set up—
and vou have also mentioned a number of Commissioners who un-
doubtedly are your ideals—I would like to ask if any of them left the
(‘ommission because they could not accomplish all the things that they
thought they ought to accomplish, or did they stay and fight?

Mr. Morcan. I think all those men stayed until death or retirement.

Mr. Youxcer. And by staying they probably accomplished some-
thing ?
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Mr. MorGan. Iam certain that all of those men did.

Mr. Youncer, And they fought for their ideals. And they are your
ideals?

Mr. Morcax. They have been for a long time.

Mr. Youxcer. But you are not following them?

Mr. Morcan. Well, I am in a different situation, sir. In the first
place, I am not one of those men, and I doubt very much if I have the
capacity to become one if I devoted the rest of my life toit.

I will be quite frank with you about that. In the second place, I
have some personal commitments to meet. And, too, Mrs. Morgan
and I happen to live on one of the most beautiful cattle ranches in the
[United States, and that is not without its effect in making a decision
of this kind.

Mr. Youncer. This brings up the point, though, in regulatory agen-
cies. You have set out a very fine group of standards, and I think to
the best of your ability you feel that you qualify under those standards
as far as you can,

Mr. Morcan, Itry.

Mr. Youncer. Now, if the President were to appoint people that
would qualify 1|1:(Iu-1 those standards which you enumerate, and when
they find that they cannot accomplish all the things that they would
like to accomplish and they leave, then how are you ever going fo
better the conditions?

Mr. Morgan. Well, this is another thing that I really wanted to put
in my letter.

Mr. Youxcer. Why didn’t you?

Mr. Morcan. I mean the answer to your question, is what I wanted
to put in. The letter got too long, frankly, and it is evident that some
people feel it already has too many things in it.

But I do feel that first-rate men of real caliber in this country are
not so rare that we cannot find all we need for the Federal regulatory
agencies. We have only got a dozen of those, and perhaps half the
members who come up for appointment each year want to stay, and
with the other half being replaced. we will only be looking for five
or six men each year. As T said yesterday, if these agencies could be
built to the stature and prestige that the Interstate Commerce Com-
mission had 25 years ago, and certain other changes made——

Mr. Youncer. Just a moment. I would like to interject a question
there. Do you think that the ICC has degenerated since 25 years ago?
Mr. Morcan. Well, T would not want to pass judgment on that,

Mr. Youxcer. Well, yon made the statement that if they were of
the stature that they were 25 years ago.

Mr. Morcaxn. I was t nlimw about prestige only. I was not passing
judgment on the quality of administration.

Mr. Youxaer. I see.

Mr. Morcan. But whether it is deserved or not, I believe all of the
regulatory agencies have lost some of the prestige they had in years
past. And this to me is a ver y serious problem. It multiplies the dif-
fienlty of getting the kind of people I have been talking about. But I
still think that the problem can be solved.

Mr. Youncer. 'l"h:n 15 all, Mr. Chairman.

The CHAmRMAN. Mr. Brotzman?
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Mr. Brorzaan. Mr. Commissioner, there are two or three points I
would like to clear up. T understand the chairman stated the general
objectives we are trying to follow here yesterday, and that is to ask
you certain questions which might better improve the FPC’s regu-
latory process, with due regard for the people of this country, the
consumers, and also the ,1.”"} atory agencies involved.

Now, it is growing late, so T w ould try to cut my questions down to
the absolute minimum. In an attempt to be specifie, T think, turn
your general direction to the /daho Power case. If I understood your
testimony yesterday in relationship to certain language in your letter,
you said that ordinary men yield too quickly to the present-day urge
toward conformity, timidity, and personal security, and if T under
stood your testimony vesterday, vou cited the /dako Power case as an
example of this.

That would be a fair inference ; is that correct

Mr, Morcax. Yes; I did. And I added—T think yesterday T said
that this reluctance to disturb the industry was the only reason offered
during the decisionmaking stage of that case. And I have since re-
called that one other matter was lnml-r]n up, namely——

Mr. Brorzaan. The first question I really had was, T understood
that this was the basic reason that was assigned for the majority deci-
sion in that particular case. Now, you would like to amend your
answer from yesterday in lIm( regard?

Mr. Moraaxn. I have, yes.

There was an adc litional factor discussed, but it was not a very con-
vineing argument to me,

Mr. Brorzarax. T will just ask yon the questions. Now, there were
additional or more reasons than one for this particular decision by the
majority, is that correct ?

Mr. Morcan. Yes; neither of them very persuasive as far as I am
concerned.

Mr. Brorzaan. Those were reasons given by the majority for their
decision, is that correct?

Mr. Morgan. Orally, ves,

Mr. Brorzaran. What were they ?

Mr. Morean. One was that they saw no reason to interfere or dis-
turb a company that apparently was having some difficulty getting
out of a surplus position. The other, which is really a self-defeating
reason, was that the Idaho Public Utility Commission was .1I!t-1(h
conducting a rate case involving the intrastate rates, and we should
wait until that was over before looking at the interstate rates. The
reason that is self-defeating is that the Idaho Commission has author-
ity only over retail rates in intrastate commerce. We have authority
only over wholesale rates in interstate commerce. Now, if the situation
described by Mr. Moss yesterday were in fact happening there—and it
is possible—namely, that losses incurred in the interstate wholesale
contract sales were being made up by the customers, the retail custom-
ers of Idaho, under intrastate rates, then you have a problem of dis-
erimination. And the only way, in my Jml;nnnnt to reach such a
problem is to take advantage of the provisions of the Federal Power
Act which allow joint hearings between Federal and State commis-
sions to study both rates at the same time and make whatever adjust-
ments are necessary.
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This is why I say the second reason is really not persuasive at all.

Mr. Brorzaax, But you feel, then, that the basic reason for the
decision was the statement made in the caucus, as it were, that they
did not want to disturb the industry ?

Mr, Mogrcan. That is a subjective matter. And all I can say is:
that was my judgment at the time, and it still is.

Mr. Brorzman. It still is your judgment now

- % e .

Mr. Morcan, Yes. Idon’t makeany flat allegations——

Mr. Brorzaman. Youdon't have to explain any further.

Mr. Morcan. That is my judgment.

Mr. Brorzaax. I understand your answer now. The next question
I have is this: You have mentioned one specific case, Commissioner,
that is the /daho Power case—and 1 am certainly not familiar with all
the cases that you have decided over a period of time, but I would
imagine they are many. The question I now would like to ask you
is, How prevalent was this particular type of activity? Were there
other cases that you thought were decided on this particular basis,
that is, did they assign one reason in caueus but wrote another reason
in the opinion?

Mr. Moraan. Well, as I started to explain yesterday and was cut
off, it depends on the circumstances as to whether this is a bad thing
or not. Let’s say you have a case that can be decided on three issues,
A, B, and C. 1If’it can be disposed of on issue A, in may not be
necessary to get to B and C, or if a decision can properly be based
on A and B it may not be necessary to pass judgment on C.

Courts do this all the time. We do it all the time. It only becomes
a serious matter and possibly destructive of the public interest when,
instead of deciding on the major issue, which is A, you decide on the
minor issue., which is C, and leave the real issne out of account. Now,
this happens only rarely, I am glad to say, in any jurisdiction.

Mr. Brorzaan. Of those 2,500 cases you decided in Oregon, did you
decide any of them that way ?

Mr. Morcan. I am sure that I decided quite a number of them in
the way I first described, but none that I know of in the way I de-
scribed later, That would have been improper.

Mr. Brorzymax. You decided them on one set of facts, and then
recited another set of facts in your opinion ?

I was merely saying that it is sometimes proper to decide a case on
one issue without ruling on another issue.

Mr. Morean. I am sure that this has happened, and that T have done
it. As I say, the Supreme Court does this. It is not a problem
unless the public interest suffers as a consequence, and unless it is done
for ulterior motives to conceal a reason which just won't stand the
light of day.

Mr. Brorzymax, Like the /daho Power casel

Mr. Morcax. Well, in that case the majority’s reason, whatever
it was, certainly was not exposed to the light of day, because they
didn’t discuss the dissent; there is no answering language at all.

Mr. Brorzyan. So in that particular case it was your intention to
say that they were guilty of conformity, timidity, and personal secu-
rity, as you said in your letter: isn’t that correct !

Mr. Morcax. Well, how did I put it yesterday ?
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Mr. Brorzatax, Why don’t you answer my question now, Yes or noy
and explain your answer? You are certainly entitled to do that.

Mr. MorGan. To tell you the truth, this case has always puzzled
me. I don’t really know why the Commission did what it did in
that case. And since I don’t know why, it would probably be best
for me not to pass judgment on it. But it is a strange thing when
a mystery of that kind is left in a case to which there is a strong and
vigorous dissent.

Mr. Brorzyan. I am sure you realize that that is not even close to
a response to the question I asked you.

I would ask that the reporter read back the speeific question T asked
the Commissioner, and then if you would, please, answer that yes or
no, and then go ahead and explain your answer?

Mr. Morean. I will be glad to. T think I answered your question
HN(’.‘?

Mr. Brorzyax. I did not hear you, if you did.

All right, Mr. Reporter.

(Question read.)

Mr. Morcan. I think the answer to that has to be “No.* Tf T thought
I were in possession of any facts to prove or show otherwise, I micht
answer otherwise. But I don’t feel T am. It is a puzzling case, it
always has puzzled me.

Mr. Brorzmax. I will ask you to read your testimony tonight on
pages 26 and 27. You will find, if you read all the questions and
answers, that you cited that decision as an example of those particular
words.

Now, let us press on to another point.

Mr. Morean. Just a moment, please.

Yes, I think you could read that into what T said.

Mr. BrorzaaN. You think it is quite plain?

Mr. Morcan. Yes. After thinking of the full argument, that is,
that is, the discussion in the Commission at the time, I think 1 would
be inclined to withhold judgment, and I don’t think I made a very
strong judgment on the matter yesterday. In fact, it was my intention
not to make any judgment at all, and T am surprised to find that T came
closer to making one than I thought I had, to be quite candid with you.

Mr. Brorzaan. I think that it reads that way.

Now, one more question. I think you testified, quoting from Mr.
Landis, that there has been a general deterioration in the. shall we
say, public regulatory area, and I would assume you meant more
particularly in personnel since World War IT, isn't that correct ?

Mr. Moraax, Yes. I was talking about the Commissioners.

Mr. Brorzaran. Now, when were you appointed to this particular
office, Mr. Commissioner ?

Mr. Morcax. The office I hold now?

Mr. Brorzyan. Yes.

Mr. Moreay. T was confirmed and sworn in during June of 1961,
I had bheen nominated some 5 months before that.

Mr. Brorzaax. And T think you later testified that vou felt the
deterioration has been largely halted: is that correct?

Mr. MorGax. I am sorry, but I did not hear the question.

Mr. Brorzyan. You testified later, yesterday, to refresh your mems-
ory, that the deterioration has been largely halted.




ADMINISTRATIVE PROCESS 69

Mr, Morgan. I think that is true. I am disappointed that the re-
building is as slow as it is, but I do think and 1 most certainly hope
that we are now on the upgrade.

Mr. Brorzaran. But 1 take it that you thought the /daho Power
case was not a step forward ?

Mr. Moraan. No, sir; I do not think so; I do not think it was a step
forward.

Mr. Brorzyman. Either as to the decision or as to the approach to the
problem ; is that correct ?

Mr. Morcax. That is correct. Now, let me make it clear. What I
advocated in that case was investigation. I did not pass any final
judgments on the conditions that may prevail there and might be
demonstrated by an investigation there. But I demonstrated enough
prima facie evidence to indicate that an investigation to protect the
Il'lllll.l{' interest was jilst ified and necessary in that case.

And to the extent that it was not made, I think it was a failure to
move actively to protect the public interest.

Now, again, I am not passing any judgment on what the findings
would have been; we don’t know. But the fact that we don’t know 1s
the very reason why that finance issue should have been conditioned
until we did know. This was the same basic major point in the Pacific
Power & Light-Pacific Gas & Electric tieline case,

Mr. Brorzaax. In your recommendations today there was one rec-
ommendation in which you were discussing captivity by the White
House, or words of similar import.

Mr., Morcax. Yes.

Mr. Brorzaax. Do you have that available there, that particular
statement? 1 just want to be sure I understand you correctly.

Mr. Morcax. I think I added some ad lib comment right after that
to the effect that T was not attempting to deseribe what——

Mr. Brorzyax. Could you just paraphrase it, then? I will accept
your paraphrase.

Mr. Morcax. I think I said I was not describing or alleging that
this situation exists or that it is presently bad, but that the framework
for it is there, and ought to be recognized by the Congress.

Mr. Brorzyan. How does this framework operate ?

Mr. Morean. Would you like me to read you that passage?

Mr. Brorzaran, Yes.

Mr, Morcan (reading) :

The President has the power to designate the Chairman, and presumably he
also has the power to withdraw that designation. Thus a direct link between
the White House and the Chairman is established by law. The Chairman under
the plan has almost complete administrative control over the staff, including
personnel authority with respect to hiring and termination, promotions, pay
increases, and assignment of duties. This committee and the Congress should
understand that more than administrative control is transferred to the Chair-
man under this plan, because these powers are translatable into control over
policies so far as the staff is concerned. Policies not favored by the Chairman
will not be developed by staff members whose future and career are directly
influenced by the Chairman’s actions.

A standing criticism for many years has been that the Commissions are cap-
tives of their staffs, To a degree this is unavoidable, owing to the size and com-
plexity of the work load. Commissioners must rely on the making of individual
Jjudgments on the expertise and information furnished by the staff,

The best safeguard for a truly independent Commission, therefore, is a truly
independent staff, free to think imaginatively and creatively under policy estab-
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lished by the Commission. If the flow of information and legal interpretation
from the staff to the Commission has been influenced initially by preselected
policies, the Commissioners may be deprived of alternative facts and alternative
approaches. Therefore the way is open for Commissioners to become captives
of staff members, who are captives of the Chairman, who is in turn a eaptive of

the White House,

Mr. Brorzaaxn. Isall this hypothetical ?

Mr. Moraan. I would say that administrative experts—and I am
not one—would have to view this aspect of that administrative ar-
rangement and decide whether the risks inherent in it are worth the
advantages it may have. I am not passing final judgment on the
matter, but I do want to call it to the attention of the subcommittee
and committee.

Mr. Brorzaax. Ihave no further questions.

The Caamaan. Mr. Commissioner, I have a good many questions
that I would like to ask if other members have concluded.

Mr. Younaer. I would just like to ask one question.

Mr. Commissioner, in making that statement about the President
and the organization of the regulatory utilities and your criticism
of this system, do you follow the recommendations of the former
Commissioner Landis?

Mr. MoreaN. No, sir; I do not. And of course, what he recom-
mended was an arrangement which had an extra link in the chain,
making it even stronger than the arrangement I have just deseribed.

Mr. Youncer. So while you think he is a great man

Mr. Morean. I don’t think T described Dean Landis in any way;
I referred to what I thought was an extremely skillful and able re-
port, with certain exceptions that I don’t agree with, which he made
to the President-elect. In my own view—I am pretty old fashioned
on this subject—I tend to agree with Eastman and some of the older
students of regulatory procedure. I think these agencies do better
when they have a considerable amount of independence.

Mr. Youncer. Do you think that they are arms of the Congress?

Mr. Morcan. Yes,sir.

Mr. Younaer. And they are not agents of the Executive?

Mr. Morcan. Well, the Executive certainly has some responsibil-
ities, as the Landis report points out. But I don’t think they should
be agents of the Executive. The concern I voiced in my letter, per-
haps unskillfully, about insulating these regulatory agencies from the
sensitive areas of government, from the areas where the political
pressures and industrizl pressures are focused, carries through in my
comments about this matter.

Mr. Younger. That isall.

The Cramsman. Mr. Morgan, I have followed very closely your
presentation here and tried to analyze your presentation and the
answers to questions, your position in these matters. I must confess
that I find it a little bit difficult to follow your reasoning. You men-
tioned being puzzled by the case involving the Idaho Power Co.
I am quite puzzled about your position and the reasons for what has
been done.

Mr. MorGan, In thatcase?

The Cramyan. No; in your action in connection with your resig-
nation and your decision leading t;g toit. In the first place, you have
explained very carefully how dedicated you are to certain ethical
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principles and things that you think ought to be done in connection
with regulatory agencies.

Mr, Moreax. I have enjoyed my work and studies in this field very
much. It is fascinating. There is no more interesting work that
I know of and I shall leave it with regret.

The Cuamman. Then you refer red to the dedication of certain peo-
ple whose names you mentioned who have rendered great service in the
past. As was expressed by someone else, I wonder, if you are so dedi-
cated, and have the op portunity, why didn’t you pursue it with the
view of trying to bring about as much of that as you possibly could.
It is puzzling to me.

Mr. Morcax. Well, I think I covered that yesterday, sir. The rate
of progress was just too slow.

'I"]m'(_‘n.\m.\r_\x. In other words, you think that it ought to be done
overnight ?

Mr. Morcan. No

The Caamymax. You have had a year and a half now, and you
have become discouraged, and you say, “If T can’t have it the way I
want it I will quit.”

And then you refer—yon talk about your letter yesterday and today,
and then you read in the record today some very possible reasons for
what is wrong. You didn’t have those reasons yesterday. T asked
you very carefully to explain the letter, which you did l‘ﬂ!d(’[‘l"lk(" from
your viewpoint, I presume. And I asked you to give an example of
what you meant. And you pointed out the /dako case. And Mr.
Brotzman asked you, a moment ago, if that is not what you had refer-
ence to, reading the language of your letter, and you answered : “No.”

Mr. Morean. I think Iw- was trying to get me to connect up those
hypothetical statements in the letter dostnhmtr what can hlppen m
the absence of superior personnel. I cannot prove, and I don’t ca
to try, that the /daho case is a clear example of that. But I do feol
that it is a case of failure to take the actions that were available to
protect the public interest.

The Cramaran. Well, I don’t want to argue the point with you. I
just asked you to cite an example, and you \'nmwlf selected it as one.
And it was developed later that there where four or five or six other
opinions. And now you come up today with these reasons that you
have given, which T must say are quite interesting, your suggestions
and recommendations, particularly to this committee, because we rec-
ommended and introduced legislation and considered it, providing for
these commissions to elect their own chairmen.

I personally supported that kind of a recommendation in our com-
mittee reports, and introduced legislation to carry it out. So you can
see that that 1d|3a has been thought of around here. The Interstate
Commerce Commission lmq had it all these years, and it has worked
out pretty well. ; I am not too sure—Mr.
Landis’ idea would give the Exor‘utive far greater authority than he
has today.

And you perhaps know that this committee proposed that at no
time should the White Honse interfere with the administration of these
laws by the Commission. I think that is fundamental. You have just
read a statement about how this works in a roundabout way. And you
referred to that as hypothetical the question Mr. Brotzman asked you,
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“Do you know any way in which the White House has interfered with
the H.Lllll]l‘ll‘sl("llil" of any laws or any cases that you have had down
at the Federal Pm\'m' Commission since you have been there?”

Mr. Moraax. I don’t know of a single case. But I have the distinet
feeling that it is not impossible for the attitude of the White House
wp:'u(lnw say, economic conditions generally, to be transmitted to the
Federal Power Commission through the linkage I have described, and
to permeate the staff. y

The Cramasax. Well, have you seen any indication that that has
been done?

Mr. Morgan. If you want me to identify a conerete example, I can-
not do that.

The Cuamyan. That is a great diffienlty. These techniques you
used, Mr. Morgan, are to me most |)uulm~r You raise up strawmen
here and knock them down. T don’t know whether you realize it or
not, but in my judgment this |{im| of charge is rather serious.

Mr. Morcan. 1 have not made a charge about this matter. 1 sug-
gested to you reasons-

The Crammax. Maybe you term it something else. You make
statements, I will put it to you.

Mr. Morcax (continuing). Reasons why this committee and the
Congress should give some attention to the administrative arrange-
ments which now exist.

The Cramarax. We have certainly been trying to do that for the
last 6 years

Mr. Morcax. T am not saying that it is out of control, or that im-
proper things are happening now. But it is an arrangement w hereby
an undue tlwrrt-v of influence for political purposes can be brought to
bear on the Commission.

The Cuammax. You have served in the Commission, you have
served down there a year and a half now right in the middle of this,
and you have made these statements tod: LY

And I don’t know—I think T am a reasonable individual, but I
gather from lhl'-n out of your experience with the work of the Federal
]‘n\\ er Commission, that there has been some influence from the White
House, yet you say you know of none,

Now, you have made the statement. What else could we interpret
from it? Ifthere hasbeen any such influence, I want to know it.

Mr. MoreaN. When you have a chance to read the transeript, sir,
you will see that T am deseribing the administrative arrangement
which exists and te lling you that it opens the door to abuses of greater
or less degree. DBut I am not making the statement that abuses have
been committed. It is not necessary to do that in order to examine an
administrative arrangement and decide whether it is wise or unwise,

The Cramsan. Well, of course that is the reason 1 say your rea-
soning is a little bit puzzling to me. As you have stated in your letter,
the Congress makes the law.

Mr. Morcax. I understand that,

The Caamyax. Now, don’t you take into consideration the policies
as set. out by the Congress w hen these laws are enacted ?

Mr. Morgax. That is l-xa('tlv what I do.

The Cramyrax. I would think that from the indication here. The
impression I get when you disagree in your dissent—which is right,
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as I said at the outset, it is your duty—but your reasoning on that,
when the others say they are acting within the framework of the law,
and the policies that the Congress has established in reaching their
decisions—let me give you an example of something that is underway
down there,

The Revenue Act of 1962, on recommendation of the President,
included a 7-percent investment credit provision, the purpose of which
was to encourage business and industry to modernize and expand the
Nation’s production facilities. Among other industries which we
specifically included are natural gas pipelines, which you have
mentioned today.

The bill passed the House, and in the course of its consideration
by the Senate, Senator Kerr inadvertently made a statement to the
effect. that in the case of pipelines, this benefit would acerue to the
benefit of the consumer.

When the Senator was asked about this statement, he agreed that
it might lead to misinterpretation, and when the bill was in con-
ference, he signed the conference report in which any possible mis-
interpretation was eliminated. The conference report language reads
as follows:

It is the understanding of the conference on the part of both the House and
Senate, that the purpose of the credit for investment in certain depreciable prop-
erty, in the case of both regulated and nonregulated industries, is to encourage
maodernization and expansion of the Nation's produetive facilities and to improve
its economic potential by reducing the net cost of acquiirng new equipment,
thereby increasing the earnings of the new facilities over their productive lives.

Chairman Mills, of the Ways and Means Committee, in a letter

to the chief counsel, dated November 26, stated in part:

* * % the investment incentive credit, as T understand it, was to be purely for
the purpose of encouraging capital investment. This would clearly not be the
result if any investment credit had to be passed on to the users by public
utilities.

Thus, we find that the clear intent of the Congress was to conform
with the President’s recommendation and to give the 7-percent in-
vestment credit to firms for the purpose of encouraging economic
growth. Nothing was said in the final legislative history to indicate
that this tax credit was to be passed on to the consumer.

Now, there seem to be proceedings down in the Commission—pre-
paring to take away the 7 percent from the investor in the pipeline
companies and pass it on to the consumer. Now, do you think that
taking away the 7 percent from the pipelines could possibly be justi-
fied in the view of the obvious congressional intent as I have outlined
it here?

Mr. Morcax. Well, you pose a very intriguing problem, sir. We
have scheduled an interpretation of this matter as a rulemaking pro-
cedure, and we will have to come to a decision on it. The Interstate
Commerce Commission, I understand, has laid down a rule that this
tax benefit will be flowed through to the consumer. Now, on what
basis they have done that, T don’t know. I haven’t studied the matter
yet. But I am interested in having you pose the problem as you did.
It sounds as though it will be an interesting proglem when it comes
before us.
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Mr. Youneer. Will the gentleman yield just once, on this same
point ¢

The Cuamraan, Yes.

Mr. Younger. You say the ICC stated the refund should be passed
on to the consumer?

Mr. Morean. That is my understanding; yes. I haven’t seen their
order; I have simply read a newspaper story about it.

Mr. Youncer. The railroads all received the refund, they already
have the cash for last year, big refunds on their taxes already ¢

Mr. Morean. As I say, I don’t know the details of the order, but
I think what this means—— '

The Cuamman. Since it is in rulemaking, you have got to judge
it—there isn’t anything I can do about pursning the question, because
it goes beyond the prerogative I have.

Mr. MoreaN. You can be sure that the legislative history will be
studied carefully when this matter comes before us.

The Crarmaran. On the basic policy matter, then, you mentioned
to the stafl, and the stafl made a statement in this particular case at
the prehearing conference—the transcript makes 1t very clear—in
which the stafl member referred to the statement that Senator Kerr
made. But he did not refer to the action of the conferees, which was
included in the conference report. So I cannot pursue that.

In this way, you say that not only should we have an independent
commission—and I think there is some difference of opinion as to the
meaning of “independence” with reference to an in(lh'peudmu: com-
mission—Dbut you say that not only shall we have an independent com-
mission, but we should have an independent staff.

Mr. Morean. Well, I mean by that, of course, that the staff works
within the four corners of Commission policy as set forth in the de-
cisions and rules which gradually develop, but within the framework
of that policy the staff should feel very free to explore and create and
develop new techniques. There should be great freedom to develop
ideas and bring them forth and lay them before the Commission.
This is the sort of staff I like to work with.

The Caamaran. With the authority to harass industry ?

Mr. Morean. Oh, no; that is not what I am suggesting at all. I
am talking about the staff as a tool of the Commission in the solution
of problems and the decisions in cases.

The Cramyan. Don’t you think the staff should be subject to the
direction of the Commission ?

Mr. Morcax. Yes: I made that plain; I think it should be.

The Caammax. What do you mean by being independent, then?

Mr. Moraay. I have tried to explain to you that the staff’s ability
and willingness—a willingness encouraged by the commissioners—
to explore new techniques and new methods, 1s a very valuable tool
of a regulatory commission. A staff that feels held in, or which
knows that certain areas are not to be inquired into, is not such a use-
ful tool. Thisisall I meant by freedom and independence.

The Cramyax. Perhaps I just cannot see through your reasoning
as to this whole thing, because then you turn right around and say that
the Commission becomes a captive of the staff, which has been alleged
in the past.
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Mr. Moreax. I think that, to a certain extent, in our time, and in
the future, all commissions will tend to be creatures or captives of the
stafl in the sense that for a long time it has been impossible for com-
missioners to operate independently of the staff.

The volume of work is so enormous, and the cases are so complex,
that every Commission is very dependent on the staff.

To that extent I think they will continue to be captives of the staff.

The Caamryman. Mr. Commissioner, we are very dependent upon
the staff of this committee for our work. But I don’t think there is
a member of this committee who feels that the staff controls the
members. And any member of any Commission, yours or any other,
who does not have the capability of using his own judgment and as-
suming his own responsibilities, instead of having to rely and depend
upon the staff to make his decisions, has no business being there.

Mr. Morean. You misunderstand me. I am not talking about rely-
ing on the staff for the making of decisions. I am talking about rely-
ing on the staff for the information which is crucial and essential to
the making of the decisions.

The Cramaan., How else can you handle the matter? If you can-
not rely on the staff, who are you going to rely on?

Mr. Morcax. I don’t think we disagree on that. But it is crucially
important that the staff, while gathering information, should feel free
to get all they can from wherever they can, rather than to be restricted.
This greatly expands the ability of the Commissioners to produce
__f_fnnfl (It‘(’i.‘—'illl]:‘:.

The Cramryman. Did you propose these recommendations for im-
proved decisions to the Commissioners?

Mr. Morcan, We have discussed a number of them several times;
yes, sir.,

The Cuamyan., You did not propose them, then, to the White
House ?

Mr. MoraaN. No,sir.

The Cuairyman. Norto this committee ?

Mr. Moreaw. Yesterday I apologized to the subcommittee for the
fact that the burden of work at the Commission in the last month or
6 weeks has been so great that I have not had a chance to do this on
a formal basis,

The Cuamryax. You say this whole thing started, with reference
to getting into the press, over a column by Mr. Pearson?

Mr. Moraeax. That is correct.

The Cramyan. Did you give it to him?

Mr. Mogrcax. No, sir.

The Cuamyax. Did you give it to somebody else that did give it
to him?

Mr, Morean. No, sir; no one saw that letter or any copy of that
letter before it went to the White House. T did talk to perhaps a
dozen Western Senators before writing the letter, to tell them that I
proposed to leave the Commission. 1 did that because by tradition
my successor will very probably be a westerner, and I sat down and
had a chat with perhaps a dozen men over there to tell them what
was going to ]1111)]an and to urge them, if they could, to help locate a
very good man. Each of them asked me if I had a suggestion as to a
man, and I told each of them I did not, and that 1 wished I did.
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Evidently Mr. Pearson picked up the story from somebody in the
group, one or more, and printed it about 2 days after I mailed the
letter. And because the version in the column was somewhat inaceu
rate. I thought I had better release the letter. I was of course called
by the press about it, and I did release it, giving it to all the press
at the same time,

The Cramaay, Was that before it got to the White House?

Mr. Moraan. No, sir. The Pearson article was published either 1
day or 2 days after the letter got to the White House, according to
my recollection. And I released it to the press about 2 days after
that.

The Cruamyan. Well, as has been indicated by others here, T want
to commend you for your laudable suggestions regarding having men
of ability, strength, and character. That is nothing new around here
as to the principle. But being a Commissioner, in the position that
you hold now, the implications and the tone of the letter have far-
reaching effect.

You seem to be most unhappy with the majority Commission’s
decisions in several cases, from your letter and your explanation
yesterday.

You said that some of the reasons for your decision not to seek
reappointment were incorporated in your dissents. Now, in view of
all that, you decided the best thing for you to do was to quit and get
out. of it. And then the technique of letting that all get ont in the
press—and I know how difficult it is around here, becanse T have some
of that problem myself—but it does raise serious questions as to this
method of trying to bring about a different type of commission.

[ am glad to hear you say that you did not have that in mind at all.

I am also glad to hear that you did not have in mind any of the
Commissioners, and youn cannot refer to any existing Commissioners,
according to your statements, and that is the thing that puzzles me
about the whole thing.

On behalf of the committee T want to thank you for your appear-
ance here.

It would seem to me that you have gotten yourself in a position,
with all these statements, that it will make it mighty difficult for you
to serve down there effectively now until June.

Mr. MorGan. At least three of my colleagues and T have been in
very strong disagreement on some matters for several months, and I
have disagreed with all four of them on certain other matters for
almost a year.

But as I said, we are mature men, we are not lacking in self-dis-
cipline, and for my part, I find my colleagues on a personal basis to
be very attractive and friendly men.

The Crnamyan. But the way this has been brought about, with all
the publicity, it seems to me it raises a very serious question as to how
much good you ean accomplish now during the next 4 months of your
time left.

Have you g'ven thought to that in view of your attitude and feeling
toward this whole thing of not waiting until June?

Mr. Morcax. No; I haven’t given any thought to that.

The Cramaran. Maybe they can put somebody else in there.
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Mr. Moraax. 1 decided to leave the Commission about last July.
But one of the first questions you are asked in a Senate confirmation
hearing is, Do you pledge your willingness to serve to the end of the
torm for which you are being appointed? And my answer was ™ Yes.”
I consider it binding. Since that time it has always been my deter-
mination to serve out the term.

The Cuamryax. 1 admire anyone for expressing his own opinions
and assuming his own responsibility. 1 disagree sometimes with—
which is the right of any person—with their methods as to a par-
ticular objective. My own feeling is that you would have been a lot
better off if you had waited until about the first of June to bring all
this up.

Myr. Morcax. I was afraid I wonld be here until December if I did
that, sir

The Ciramaax. I doubt it very serionsly. I think you would have
been given an opportunity, apart from any responsibilities you may
have as an active Commissioner, to make recommendations which,
had you incorporated them in your letter to the President, instead of
the things with the implications in there that I get out of it, I doubt
if you would have been up here at all.

Mr. Moreax. Well, as I told you, I envied Mr. Hector his ability
to sit over in the CAB and write a T5-page memorandum on the sub-
ject. 1 was unable to find the time to do that.

The Crameyax. I think that the committee probably was derelict
in not having Mr. Hector to come up and bring that T5-page docu-
ment too. We might have gotten some good out of it insofar as ad-
ministrative organization and procedure is concerned. You know the
principles involved in that document, which are directly contrary to
the whole regulatory picture as now established.

Mr. Morean. I concurred in almost every one of his criticisms, and
disagreed with almost every one of his proposed remedies.

The Cramyax. [ don’t think I have studied it that carefully.

Thank you very much for your appearance here. We hope that
out of all this there can be some good accomplished.

Mr. Morean. I hope so, too, sir.

The Cramyayx. The committee will adjourn until 10 o'clock to-
morrow morning, at which time Mr. Swidler will be here.

(Whereupon, at 5:25 p.m., the committee adjourned, to reconvene
Friday, March 1, 1963, at 10 a.m.)
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House o REPRESENTATIVES,
SPECTAL SUBCOMMITTEE ON INVESTIGATIONS OF THE
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
W ashington, D.C.

The special subcommittee met, pursuant to recess, at 10:05 a.m., in
room 1334, Longworth House Office Building, Hon. Oren Harris
(chairman of the special subcommittee) presiding.

The Cramyay. The subcommittee will come to order.

This morning, as we resume the hearing in connection with prob-
lams with which this committee is concerned, which are the regulatory
agencies, particularly at this time, the Federal Power Commission,
we will have as a witness the Honorable Joseph C. Swidler, ( *hairman
of the Federal Power Commission. Mr. Morgan, who is a member
of the Commission, yesterday testified concerning his views resulting
‘n his decision not to seek reappointment, and explanation of the
letter he wrote to the President of the United States.

Of eourse. we are thinking particularly of the hearing we have now.
Since Mr. Morgan has already made his statement and publicity has
resulted therefrom, these quus!inns have far-ranging impact and are
most important to the chairman of the Commission, who will have
an opportunity to discuss these matters for the benefit of the com-
mittee.

Also, I might say in view of the broad general charges, if T might
describe them as such, contained in the publicized letter and in state-
ments made during the course of the presentation yesterday and the
day before, I think that the committee should give opporfunity to
other members of the Federal Power Commission to testify if they
so desire, because the implications involved might, as happened some
years ago with the Federal Communications Commission, raise ques-
tions about individual members which they might feel they should
have an opportunity to respond to.

At the outset, and in carrying out long-established procedures of
this committee, Mr. Swidler, I will ask you to be sworn.

Do you solemnly swear that the testimony you give to this com-
mittee will be the truth, the whole truth, and nothing but the truth,
s0 help you God?

Mr. Swiorer. I do.

The Cramaax. Mr. Swidler, you are familiar with the background
which led to these hearings, and I believe you have been in attendance
during the last 2 days that Mr. Morgan has been before the committee.

Kt
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Therefore, it will be unnecessary for me to comment on that for your
information, because vou already know what has been said, and also.
1 do not delude myself at all. "1 know there have been discussions
about these problems between yvou and Mr. Morgan for some time.
and particularly with reference to the contents of his dissent ing opin-
ions. I realize that even one, much less six. I believe he referred to,
is a rather difficult and technical and somewhat lengthy matter and
I believe you should be permitted to handle it in your own way.
I believe you have a statement you wish to malke first,

TESTIMONY OF HON. JOSEPH C. SWIDLER, CHAIRMAN. FEDERAL
POWER COMMISSION

Mr. SwipLer. Mr. Chairman, Mr. Brotzman. I have a prepared
statement, but I shall not read it. It is available.

The Cuamyax. Do you wish your statement to be included in the
record ?

Mr. Swiorer. I should like to have it included in the record; yes,
sir.

The Cuammax. I observe that you have a number of exhibits along
with it. Do you wish those to be included with it. too?

Mr. SwipLer. Yes, sir. I should like to have the entire statement
made a matter of the record, if you please.

The Cnamymax. It is your desire, then, to, in your own words,
explain the statement that summarizes the problem before the com-
mittee and the information therein ?

Mr. SwibLer. Yes.

[ should like to begin, if I may, Mr. Chairman, by telling some-
thing about the work of the Federal Power Commission in the last
18 months or so that T have been Chairman.

The Cramyan. Well, permit the Chair to say that your statement,
then, will be included in the record in accordance with your desires,
and you may proceed.

Mr. SwipLer. Thank you, Mr. Chairman,

(The complete prepared statement of Hon. Joseph C. Swidler, with
attachments, isas follows:)

STATEMENT oF Josern (. SWIDLER, CHAIRMAN, FEDERAL Power CoMMISsION

I am glad to have this opportunity to appear before this committee to answer
your questions and to tell you of some of the activities of the Federal Power
Commission in the past 18 months during which the present members of the
Commission have assumed office. The House Committee on Interstate and
Foreign Commerce has great familiarity with the FPC's problems and operations,
as well as its legislative history and future legislative needs. I feel privileged
to be able to make to this committee an accounting of the present Commission’s
stewardship over the funetions which Congress has lodged in the Commission,
I believe that all of the present members of the Commission can take pride in
our record of reducing the backlog of pending natural gas cases and of asserting
the Commission’s long-neglected responsibilities under the Federal Power Act.

You may remember that before the present members of the Commission were
appointed, the Federal Power Commission was frequently held up as one of
the poorest administrative agencies in the entire Federal system. Dean Landis
in his report to then President-elect Kennedy stated that “the Federal Power
Commission without question represents the outstanding example in the Federal
Government of the breakdown of the administrative process,” and the President
in & message to Congress in April 10961 singled out the Commission’s incredible
backlog of pipeline rate cases pending which totaled over 1 hillion in rate
suspensions,
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I believe that we have gone far toward putting our house in order and are
now carrying out our responsibilities in a manner that does credit to the ad-
ministrative process. During the past year and a half we have adopted new
policies where needed, reorganized our staff, streamlined our procedures, and
supplied new staff leadership. Our major emphasis has been on protecting the
public interest and on moving cases along toward conclusion just as expeditiously
as possible,

Our efforts to cut redtape and instill a greater sense of urgency in our work
have achieved major successes. The Commission in the past 18 months has
disposed of the greatest portion of the billion-dollar backlog of natural gas pipe-
line rate eases we inherited and ordered refunds of over $350 million to con-
sumers throughout the country. In addition, the Commission ordered the pipe-
Tines to reduce their existing rates by over $065 million a year.

We have also made progress in reducing our backlog of applications for
natural gas pipeline certificates which are required before construction of new
projects can begin. The Commission in the last 3 months of 1962 issued certifi-
cates for over $230 million of pipeline construction, as compared with approxi-
mately $71 million in the comparable period in 1961. We are taking action to
further accelerate the pace of our pipeline certificate work becanse we know the
importance to the Nation's economy of prompt approval of pipeline projects
which are in the publie interest. -

I am attaching to this statement a copy of the Commission’s latest quarterly re-
port which summarizes our success in reducing our backlogs in all categories
of our natural gas work during the past year.

So far as rates of natural gas producers are concerned, the upward spiral has
been stopped and natural gas prices at the well have been stable in the past 18
months, for the first time the history of the Commission. Many people have
elaimed that producer regulation is impossible, but the present Commission has
been pushing forward with what we are confident will prove to be a workable
solution to the problem. We are implementing the area rate approach to fix just
and reasonable rates for interstate sales of gas by producers in all of the Na-
tion’s gas-producing areas,

The Commission has established guidelines which limit the evidence in pro-
ducer certificate cases and will enable the Commission o hold the line on the
price for new gas and at the same time dispose of certificate applications
expeditiously.

The Commission’s settlement program has helped us reduce our producer rate
backlog in this interim period. We have ordered refunds of over $30 million
and made some reductions in the annual amount of rate increases under sus-
pension. In the last 6 months we disposed of 280 producer suspension proceed-
ings. We cannot hope to eliminate onr backlog of producer rate cases, or even
to make a significant reduction, until we complete the area rate proceedings but
we have reversed the trend and our backlog is now going down rather than up.
This is not success but it is progress.

Another significant recent Commisison action is the adoption of a rule pro-
hibiting ex parte communications dealing with the merits of contested cases.
Of course. the mere adoption of a rule against ex parte influence is not in itself
determinative but I believe it is significant that there has been no claim that the
rule is not being followed in spirit as well as in form. I believe that all parties
to the proceedings before the FPC now accept the fact that even though they may
«disngree with our conclusion, the eases are decided solely on the basis of the
record.

Most important of all, the Commission has made clear that it believes in the
principle of regulation of natural gas rates and service both by pipelines and
producers and is working to carry out the mandate of the statute to protect nat-
ural gas consumers,

The Commission has made an extensive study of its responsibilities in light
of the statutes which we are dutybound to administer and we have formulated a
series of legislative proposals which we consider necessary and desirable to
enable us to do a more efficient and more effective job in the public interest.
Needless to say our legislative program does not include proposals to repeal our
jurisdiction over natural gas producers as was proposed by the Commission in
former years.

The Commission has taken a close look at its procedures for processing nat-
ural gas cases and found much room for improvement, In the past yvear we have
adopted new regulations which have greatly reduced the time required to com-
plete a pipeline rate case. The regulations require pipeline companies to submit
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their -entire case and all supporting data verified by an independent certified
public accountant at the time a rate increase is filed. The data supplied by the
companies under our new regulations will eliminate the need for extended field
investigations as a part of rate cases. It was the field investigations which
caused mueh of the delays in processing rate cases, and piled up the backlog.
We shall, of course, check the books of pipeline companies periodically to assure
compliance with the Uniform System of Accounts but these checks will not
delay the processing of rate cases.

We have also made more extensive use of prehearing conferences to clarify
the issues and, where possible, to eliminate immaterial or peripheral issues, thus
simplifying and materially expediting formal hearings.

A significant step in increasing the efficiency of our field operations has been
the creation of a field office in Houston, Tex., which we established to strengthen
supervision over our personnel in the area and to serve as a clearinghouse for
problems of the small independent producers in the Southwestern United States.

On the electric power side, the Commission has also been working hard and
has a record of achievements,

Perhaps our major accomplishment to date is the national power survey we
are conducting to encourage the voluntary interconnection and coordination
of the Nation’s power systems on a regional and interregional basis. For
the first time in a decade the Commissioner is exercising leadership in the main-
stream of the activity of the industry and in my judgment is making a major
contribution toward progress in the industry., The Commission’s objectives are
to stimulate the Nation’s power systems to more efficient operations in the years
ahead so as to provide lower rates to consumers. The survey has already re-
sulted in many new interties and joint projects between companies and has pro-
vided a forum in which all segments of the industry can work together to im-
prove the use of America’s power resources.

The Commission is working closely with over 100 of the leading experts, rejp-
resenting all segments of the electrie power industry, who are serving on various
advisory committees., For the first time in history representatives of the publie,
private, cooperative, and Federal power systems are working together in these
committees under FPC leadership to take advantage of the opportunities of
modern-day technology, by joint plans for the use of large generating units tied
together with high voltage transmission lines.

The survey is not intended as a basis for dictating to the various compunies
in the industry what kind of generating units they should buy, what systems
shonld own and operate them, where they shonld be located or how they should
be integrated for service to the region and Nation. Rather, the purpose is to
suggest the general plant location areas and intertie and integration arrange-
ments which the utilities ean follow up on their own, with such yariatinons as
more particular investigations and changing circumstances may disclose to
be necessary. The most important contribution of the survey is the broadening
of industry perspective by introduecing into every industry decision on building
additional generating and transmission facilities the question of whether every
possibility for coordination and joint planning of facilities has been fully
explored in the national interest,

Another central aetivity of the Federal Power Act that the new Commission
has invigorated is electric rate regulation. When the present members of the
Commission took office the Commission’s electric rate regnlation functions were
practically nonexistent. There were only four professional people engaged in
electric rate work. The Commission took immediate action to build up the elec-
trie rate staff within the limits of existing manpower. We are now seeking
funds to enlarge the stafl to the minimum required to ecarry out effective regu-
lation of the wholesale rates of the public utilities in interstate commerce. This
work is of great importance to insure that the cost savings of operating in larger
power pools which the national power survey is encouraging are passed on to
the publie,

The Commission has taken action to speed the processing of applications for
licenses for hydroelectric projects and in the last 6 months of 1962 licenses were
issued for projects whose construction will add $260 million to stimulate the
Nation's economy.

We have also made progress in an area where we can show tangible benefits
for the U.8. Treasury. We have developed a simplified formula for collecting the
money owned the Federal Government from downstream bydroelectric projects
that benefit from upstream Federal developments. In this fiscal year, we are
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collecting $1,750,000 in headwater benefits for the Federal Treasury which is
three times as much money as has been collected in the entire history of the FPC.
We estimate that in the next year we will collect $4 million.

We have announced a new policy limiting the term of licenses granted to
hitherto unlicensed projects constructed before 1935 in order to prevent those who
have ignored the licensing provisions of the Federal Power Act from obtaining an
unmerited advantage. We are making a concerted effort to bring these projects
under license and our efforts are meeting with some success.

We have proposed a rule requiring all licensees to submit a comprehensive
plan for public recreation with their license applications to assure that the gen-
eral public obtains the full benefits of the recreation potential of non-Federal
hydroelectric projects.

1 have mentioned some of the more general actions taken by the Commission
during the past 18 months. Of course, the record of the Commission is also
expressed in our opinions which speak for themselves. For the convenience of
the committee we have prepared a capsule summary of each of the Commission
opinions issned in contested proceedings since the present members of the Com-
mission assumed office which is attached as appendix B to this statement. The
opinions themselves are, of course, available at the Commission's offices.

Even those who were most critical a year ago now recognize that the Commis-
sion is making solid headway on the mountain of work before it. Dean Landis
commented publicly in February of 1962 that the attitude of the new Commission
“ig one of a readiness to meet these challenges and the intention to apply a Her-
culean effort in doing so.” He added that the Commission’s “* * * record in
the past 8 months of bringing about the refunding of some $35 million of excess
charges, is significant.” Since Dean Landis' talk last February, we have ordered
additional refunds of some $325 million, bringing the total refunds in the past
18 months in pipeline rate cases to over $350 million. This is one measure—
one among many, and not the most important—of the returns in public benefits
from the recent activities of the Federal Power Commission.

The Commission was gratified to note in the final report of the Administrative
Conference of the United States of December 15, 1962, that although the FPC
was studied intensively, the Conference made no recommendations for improve-
ments in our procedures. In fact, many of the general improvements suggested
by the Committee on Rulemaking were patterned after procedural reforms which
the FPC has put into effect in the past 18 months. The final report of the com-
mittees' study of the conduet of rate proceedings in the FPC has not been con-
cluded but the preliminary draft which I am quoting with the reporter’s per-
mission stated that :

‘“The present organization and procedures are well adapted to the functions
being performed. While further changes of a modest nature may be desirable,
the path of procedural innovation has been explored with great ingennity and
thoroughness * * *" (p.64).

The report also emphasized the need to attract more capable personnel, a
problem that is common to most Government agencies and one to which the
Commission has devoted a great deal of attention in recent months.

The Commission is not conducting a popularity campaign, and we are reconciled
to the fact that no one loves a regulatory agency. However, considering the
sharp rivalry among the various segments of the electric power and natural gas
industries I believe it is significant that there is a generally favorable response to
our efforts to come to grips with the problems facing the Commission.

For example, the December 1962 issue of Public Power contains the following
comments concerning the Commission’s new programs :

“(an a Federal regulatory agency bring lower electrie rates to consumers?

“The all-new Federal Power Commission, the only regulatory body now com-
posed exclusively of Kennedy appointees, has given indications that it may be
possible,

L] L ] L - L L L

“First, in pushing for a higher degree of system interconnection and power
pooling, and in undertaking the National Power Survey to design an efficient
nationwide generating and tranmission system, FPC has served notice that U.S.
utilities will be encouraged to take full advantage of the new technology.

“Second, FPC Chairman Joseph C. Swidler has indicated that wholesale power
rates of utilities participating in interstate grid systems will be regulated at
the Federal level, thus passing along the benefits of large-scale operations at least
to the distributing utilities served by such grid systems.
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“Whatever the outcome of the many programs being inaugurated by the new
Commission, it's clear that FPC will play a larger role in the future of the electric
utility industry than it has previously for many years.” (Pp.8,22.)

The views of the investor-owned segment of the electric power industry with
respect to the activities of the new Commission is typified by the following
statement in this week’s Electrical World ;

“Chairman Joseph €. Swidler took the reins of the Federal Power Commission
about 18 months ago and is striving to push the agency to greater efforts and
broader responsibility. He has initiated the National Power Survey, visited
electric utilities and manufacturers, and has undertaken a wide-ranging journey
through the Soviet Union to study electrieal power installations there,

“Not one to shy away from controversy, he has * * * taken New England
utilities to task for high rates; * * * and, generally promised more stringent
regulation.

“An insight into this official's thinking should enable the industry to chart
its best course. This insight is especially necessary because he started with a
TVA background but now shows strong signs of trying to steer to the middle of
the road.” (Issue of February 25, 1963, p. 72.)

The talk referred to in the Electrical World was one I made to the Electric
Council of New England on October 19, 1962, in which I outlined certain actions
which I thought the industry should take to reduce rates in that area. In re
sponse to that talk, the New England Electrie Couneil pledged ;

‘% ® % that the New England utilities will use every effort to achieve the
goals outlined by Mr. Swidler and to cooperate with State and Federnl regula-
tory commissions to bring the most abundant supply of electricity at the lowest
possible prices to all parts of the country including New England.”

The attitude of the gas industry toward the present Commission is typified
by the following excerpts from Gas Magazine :

“* % * they have a growing faith in the present Federal Power Commission
They don't agree with the fact of utility-type controls, but they seem to have
unexpected confidence in the New Frontier makeup of the Commission. This
confidence in the Commission also is marked by a sense of freedom from favorit-
ism. Most explorers and producers had rather have an honest, if tough, Com-
mission than one which might favor one producer against another, even while
fiding with producers as a whole against the other segments of the industry and
the consumer * * * [June 1962,

. - * L] * * -

“The Commission under Chairman Joseph Swidler has not been ignoring the
‘consumer interest’ approach to regulation since taking office. Late last vear,
it ordered a broad survey of what happens to the refunds it orders, and whether
these refunds are being passed along to consumers * * *

“The refund volume is one of the more dramatic results of the Commission’s
present hard-line settlement procedure. Almost any day, the Commission an-
nounces a settlement with refunds ranging from a few hundred thousand dol-
lars to several million. The settlement procedure in rate cases has shown, per-
haps more clearly than anything else, the power the Commission now exer-
cises. Where the tendency of companies faced with a rate fight was previously
to battle it out to the full Commission and later to the courts if they still weren’t
satisfied, many now try to get the best they can in negotiations with the staff,
and then agree to the settlement.” [February 1963.

I think that the record of the Commission in the past year and a half presents
ample proof that the Commission, as presently constituted, is doing a creditable
Job of carrying out the policies of Congress in the electric power and natural
gas fields.

I now invite any questions which the members of the committee may wish
to address to me.

[ Federnl Power Commission release No. 12,497—G-6907]
FPC CuammMaN SwipLer REroRTS PROGRESS 1IN ALL NATURAL (GAs REGULATORY
ARreas During 1962

Wasninaron, D.C., February 13, 1963.—The Federal Power Commission cut its
pipeline rate case backlog by well over half during 1962, reducing the number
of cases on hand from 90 to 41 and the annual dollar amount of proposed in-
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creases from $358.2 million to about $1531 million, Chairman Joseph C. Swidler
reported today.

The FPC during 1962 also made substantial progress in its other three natural
gas regulatory areas, Ch imn Swidler said. He reported :

A reduetion of $16,008,417 in the backlog of proposed annual rate increases by
independent producers of natural gas;

A decreasge from about $1.1 billion to $9514 million in the amount of proposed
construction in pending pipeline certificate applications;

A reduction from 3,209 to 2,814 in the number of producer certificate appli-
cations pending ;

The $1,000,000,000 acenmulation of excess rates collected subject to refund
6 months ago by natural gas pipelines was reduced to approximately $470,779,443
al the end of 1962,

During the quarter ended December 31, Chairman Swidler said, the FPC dis-
posed of 23 pipeline rate increase cases involving $96,070,000 annually. At the
same time it ordered refunds estimated at $184,046,172, plus interest,

More than two-thirds of the $151,009,400 in pipeline rate increases pending at
year's end was involved in five eases, One of these is before the Commission, two
are awaiting initial decision by FPC examiners, and two are undergoing staff
investigation.

The annual dollar amount involved in proposed rate increases by independent
natural gas producers dropped for both the year and for the last quarter of 1962,
The Commission had on hand proposed increases totaling $167,525,507 at the
beginning of the year, and this was reduced to $158,159,192 by September 30, and
to $151,427,180 at year's end. However, the number of cases on hand rose ap-
proximately 5 percent from 2,756 at the beginning of the year to 2,881 on Septem-
ber 30 and 2,905 on December 31.

Chairman Swidler also reported an across-the-board reduction in the amount
of proposed construction in pending pipeline certificate applications for both
the gquarter and the year.

Pending applications, measared by the estimated construction costs, were re-
duced from $1.1 billion to about $014 million for the year; the miles of pipeline
in pending applications was reduced from 8,782 to 5,582; and measured by com-
pressor horsepower the reduction was from 772,783 to 612,960. The number of
cases on hand, however, rose from 2006 to 224 during the ar.  Corresponding
reductions for the quarter were §1,08G,230,973 to $D13,783,652 (construction
costs) : 9414 and 8582 (miles of pipe) ; and 767,942 to 612,960 (compressor
horsepower) .

Hearings have been completed on nearly half of the $913,783.652 backlog of
proposed new construction on hand December 31, and approximately $120 million
wias being held up awaiting further information or action by the applicants or
the disposition of other cases,

More than $351 million of the pending pipeline construction applications, or
more than one-third, is proposed in the five largest cases, Four of these appli-
eations are through the hearing stage, and the fifth is ready for hearing.
Temporary authorization has been granted for construction of $138 22 of
the new construction proposed in pending applications.

The number of pending applications by independent producers seeking au-
thorization to sell gas in interstate commerce was reduced from 3,200 at the
beginning of the year to 2,814 on December 31, 1962. The FPC during the year
disposed of 2,039 such applications. Temporary authorizations had been issuned
in 1,802 of the 2,814 cases still pending at year's end. Of the remaining 922 ap-

tions, 300 involve service for which temporary certificates have not been
requested or which are new filings still being processed, For the last gquarter,
however, there was an increase in the number pending from 2,557 to 2,814,

The attached tables show statistics as of the end of the last quarter, with com-
parisons with the preceding guarter and the quarter ended a year earlier. The
statistics are divided into four tables—pipeline certificate cases, pipeline rate
cases, producer certificate cases, and producer rate cases. The tables include
summary remiarks concerning the more significant aspects of the statistics.

The publication of these statistics completes the first full year of coverage
through the quarterly reports, initiated by Chairman Swidler at the beginning of
1962,
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ANALYBIE OF CABES PENDING

| Dee. 31, 1962 | Dee. 31, 1061

| $11,548,000 | %61,
i 171
3 e = FEdele < 125, 225, 404
Hearing in pro T £ e E 178, 208, 630
Before examiner for decision. ..
Before Comimission..
Fending action by applicant or in other cases..
Total major projects pending ($700,000 or more construction cost).... 01,474,168 | 1,085,
Minor projects pending.... s T G . 12, 300, 484 19, 288,

Total. all pr 18 pending.... V13, 783, € | 1,108, 144, 587

5 LARGEST CERTIFICATE APPLICATIONS PENDING DEQ. 31,

Name of company | k {0 0 Status

Qolorado International Gas Co. S [ defore Commission.
C ulur..l ia lml. I e e 9. ... . fore examiner for declsion.
| : { iy for hearing.
Befors Commission,
Before examiner for decision.

Nomber of dockets,
quarter ending

December
19611

Filings under suspension, start of |

quarter. .. = = 76 101 $247, 042,400 | £277, 189, 100 | $304, 764, 500
Increases suspended during quar- |

X Al - 000 8, 582, 800 |......

wod withoot sus-
K26, 500 | 600

Ill-nu |

eeedings de . 06, 070, DOD | 38, 720, 000 | 6, 573, 600

0, 840, 000

B, 054, 00O i
> s i, 00 13, (026, 500 | 3,275, 000
Increases disallowed or \Ulh |
Ilr-‘\tn by settlement pro |
li - ; e | 21, 440, 100 25, 703, 100 | 3, 208, 600
der suspension, ent | |
que lTh r i = il (i} 90 | = ¢ 151, 009, 400 247,042, 400 | 388, 190, 900

5 LARGHEST PIPELINE RATE SUSPENSIONS AS OF DEC. 31, 1062

I
Annual
Name of company Docket No. amount Status
| suspended

El Paso Natural Gas Co -] O-1 2048 et al. 62, 526,000 | Awnaiting examiner's decision.
United Fuel Gas Co..._.._.........| G- = 14 500 Do,

Southern ‘\ntuml Cas ( : 10, 400 | Unde rgoing st afl investigation.
Michigan-Wisconsin P |;nl ne Co.._| RP80-0 R 507, 900 | Before Co issjon.

Northern Natural Gas Co. 5 .| G-15335. ] B, 137, 000 | Undergoing stafl investigation.
1

1 Cases disposed of during the |.1\¢l quarter provided for refunds estimated to total $184,046,172 plus in-
terest,

? Decrease during quarter.,

! Includes § cases still pending which have been disposed of except for subsidiary issues.

¢ The accumulated amount of revenues collected subject to possible refund was $470,770,443 on Dec. 31,
1062, compared with §1,000,000,000 on July 1, 1962,
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TasLe IIL—Independent producer gas ce rtificate filings and actions
(service and abandonment)

TApLE IV.—Independent producer rate filings and actions

Number of d ts | amount
Quarter |

Quarter ending—

APPENDIX B

FPC opinions issued since June 28, 1961
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FPC opinions issued since June 28, 1961—Continued

Date {ssned

14, 1961

mn J-cent
er, with Morgan,

: reflunds
rlee among 6

O"'Connor, with Swidler,

conditioned on redt

Apr. 18, 1%

, O'Connor, and | Apr. 18, 1962

Apr. 25, 1962

35, with Swidler, Morgan,




ADMINISTRATIVE PROCESS

FPC opinions issued since June 28, 1961—Continued

Opinion

Memao-
randum
opinjon J

1

El Paso Natural Gas Co, (1-4768 (by Bwidler with Morgan and Ross: O'Connor
and Woodward eoncurring and ng
1 0 rates of return of 6 peree 3 614 pere n 2 cases
and ord 1ds which will total over $68 million and rate reduetions of
$15.8 million annually, The same rate of réturn applies to both pipelic
and produc r 0'Connor and Woodward would have allowed
A separate r tion properties,
Natural (Gaz Pipeline Co, of America RP81-8 (by the Commission: Swidler,
Morgan, 0'C s, and Woodward).
Disallo .4luil1. 0f $12.6 million rate increase; $10 million in refunds plus
e,
Natural Gas Pipeline Co, of America, RP81-8 (by the Commission: Swidler,
Morgan, O'Connor, Ross, and Woodv J

Supplement to opinior N nge in result,

Atlantic Seaboard Corp. et al. G-I with Morgan, O'Con-
nor, Ross, and Woodw ’

Directs 4 Columb companies to revise tariffs designed to maintain
competitive position with customers who also buy gas from another supplier
and orders them to refund penalty payments,

Hunt Ol Co., RIBZ-467, et al. (by Sw fdler, with O'Connor and Woodward
Ross and Morgun dissenting).

Dismisses producer rate increases which would have trig
rates in Mississippl and southern Louisiana, Ros
case should be remanded and rate
FPC had not clearly defined standards at the time this case wa

Portland General Electric Co., P-2: (by Woodward with Swidler,
O'Connor, and Ross).

Denies request to delete 2 navigation projeets from license

already constructed Willamette River hydroelectrie project (Oregon),
Transcontinental Gas Pipe Line Corp., G-10000 (by Morgan, with Swidler,
0'Connor und Ross; Woodward dissenting

Denigs Transeo’s proposal to absorb fingneial losses of distributor through
special arrangement because it 18 patently diseriminatory and not in
the publie interest.

Texas Enstern Transmission Corp, et al., CP60-122, et al. (by Ross, with Swidler,

o
Morgan, O'Connor, and Woodward)

Approves $151.2 million pipel onstrizetion by 6 companes,

Black Hills Power & Light Co., E-7048 (by the Commission: Swidler and Ross:

Morgan concurring; O'Connor and Woodward dissenting),

Denies proposal to issue stock to execu 1 key employees under
restricted stock option plan on grounds that there is no showing that the
plan is compatible with the publie interest. Morgan concurs hut states
that rostricted stock options are unlawful. O'Connor and Woodw:

state plan meets statutory standards.
Allantic Seaboard Corp., G-17774 (by Woodward, with Swidler, Morgsn, O'Con-
nor, and Ross).

Grants permanent certificate to A tlantie scaboard for its Terra Alta natu-
ral gas storage project (West Virginia).

Northern Nuotural Gas Co,, CP0I- (by O'Contnor, with Swidler, Morgan, Hoss,
and Woodward),

Authorizes natural gas deliveries to a subsidiary of Northern at its Bush-
ton, K , hydrocarbon on plant. Rate reduction ordered to com-
pensate for loss in heating v of gas.
nalachian Power Co,, E-6006 (by Morgan, with Bwidler, 0'Connor, Ross, and
foodward),

Ordered company to follow preseribed FPC accounting methods on de-
ferred taxes and to report to stockholders on the same basis.

Slade, Inc., G-16986 (by O'Connor, with Swidler, Ross, and Wobdward)___.

Kuiles that reasonableness of 4 proposed gas produ rate in
be determined on present record; eases to be decided in ares ra proceedings,

United Fuel Gas Co., CPE1-107 (by O'Connor, with Swidler, Morgan, Ross, and

Woodward).

Approves intercorporate transfer of ownership and operation of pipeline
facilities by 8 subsidiaries of the Columbia Gas tem,

i

J L |
Tezas Eastern Transmission Corp., G-12448 (by Bwidler, with Morgan and Ross; |

0O'Connor concurring; Woodward not participsting),

Bulk sale of Rayne Field (Loulsiana) gas by prodiucers to Texas Eastern
held subject to FPO jurisdietion and not in public intere Companies
permitted to work out new arrangement,

Southern Natural Gax Co,, (-20500, ef al. (by Ross, with Swidler, Morgan, and
0'Connor; concurring opinions by Ross, O'Conmaor, and Morgan: Wood wand
dissenting in part).

Reduces rates by $3.6 millon and orders $10 million in refunds: denies
higher return on production propertics, Ross, Morgan, and O'Connor
ress separate views on standards for return on well-mouth properties,

foodward dissents on ground that separate rate of return should be allowed
on praduction property.

Diate issued

Oct, 19, 1042

. &5, 1062

15, 1062

27,1062

30, 1062

3, 1962

11, 1962

17, 1962

27, 1962

28, 1962

Dee, 31, 1026

| Jan, 3,1063

| Jan. 16, 1963

Feb, 6,1063

Feb, 18, 1063
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Mr. Swmrer. 1 think the test of whether the members of the
Commission have done a good job or not does not rest on our deci-
sion in any particular case but on our overall record of accomplish-
ments. The basic answer to the charges is to appraise as a whole
what we have done or failed to do and our ability to meet the chal-
lenge of our jobs. I am indebted to you for giving me this oppor-
tunity not only to speak in my own behalf in answering these charges,
but, also to defend the agency and to try to clarify our program. In
the course of my statement today, Mr, Chairman, I intend to touch
upon every matter that has been brought up in these hearings.

I was not here during the last hour or two of the hearings yesterday,
but I have been briefed on what transpired. If I should miss some
point, I know that you will help me by asking questions that will bring
out the facts.

I might say that one of the, I hope helpful, byproducts of this
hearing is that the members of this committee will get a greater
familiarity with the Commission’s problems and legislative needs.
We have a heavy legislative program this year. Unlike last year,
when we submitted a single omnibus bill, this year we will be sub-
mitting a series of bills, each with sufficient documentation and sup-
port to provide a basis for consideration by your committee.

It is to me, Mr. Chairman, particularly ironic that this controversy
should have arisen in connection with the work of the Federal Power
Commission, which T have been following since it was created, be-
cause I think it is exhibiting more aggressiveness and meeting with
more success and laying a more solid foundation for the administrators
who come after us than at any time in its history.

I need not tell the members of this committee the state of the
Federal Power Commission when the new commissioners took over.
What Mr, Landis and the President said are quoted on page 2 of my
written statement. It was held up as one of the horrible examples
of the failure of administration.

Dean Landis, in his report to then President-elect Kennedy, said
that the Federal Power Commission—
without question, represents the outstanding example in the Federal Govern-
ment of the breakdown of the administrative process,
and the President, in his message to Congress on the regulatory agen-
cies of April 1961, spoke of the Commission’s “incredible backlog”
of pipeline rate cases, which totaled over $1 billion in rate suspensions.
The Commission was not only failing to protect the interests of the
consumers, it was threatening the ability of the industries it regu-
lated to carry on their work.

There has been a real change in the situation since that time. I
would like to read to you what Mr. Landis said when we had no more
than begun the change which has come over the Commission since
we took office. And this, too, is quoted in my statement at pages 12
and 13. Dean Landis said in February of 1962, a year ago, that the
attitude of the new Commission—

is one of a readiness to meet these challenges and the intention to apply a
Herculean effort in doing so.

He added that the Commission’s—

record in the past 3 months of bringing about the refunding of some $35 million
of excess charges is significant.
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Sinee that time, an additional $325 million has been added to that
$35 million of refunds.

To me it was very heartening, Mr. Chairman, when the report of
the Administrative Conference came out—and the Federal Power
Commission was carefully surveyed in the course of the work of the
Conference—that not a single recommendation for improvement was
leveled at the Federal Power Commission. Instead, many of the gen-
eral recommendations which were made to other agencies were hased
upon improvements which we had already, on our own initiative, in-
corporated in the work of our agency.

The interim report of the committee’s study of the conduct of rate
procedures in the Federal Power Commission, from which I quote with
the permission of the reporter, had this tosay :

The present administration and procedures are well adapted to the functions
being performed. While further changes of a modest nature may be desirable,
the path of procedural innovation has been explored with great ingenunity and
thoroughness.

I would like now to refer to some of the highlights of this trans-
formation of an agency almost dormant 2 years ago to one which is. I
think, fully performing up to the expectations which anyvone might
reasonably have for improvement in the course of this limited period.
The pipeline refunds now are in excess of a third of a billion dollars.
This is money that is in the pockets of the American consumers. T am
aware that }'I'HH‘I‘(hI_\'. in the tl-:-'limllu_\'. a comment was thrown out
which was intended to indicate that this was no achievement at all,
that this was a setback. I shall discuss that matter in detail later in
my statement.

We have stabilized producer prices. On page 85 of our annual
report, the committee will find a chart showing the course of natural
gas prices in the field, and you will see that beginning in the middle
of 1961, they leveled off, and you can see that the incline was very
steep until that time.

Now, Mr. Morgan may say that we had no part in this achievement,
which is the foundation of natural gas regulation, because if you have
runaway field prices, they are transmitted and escalated up the line
through the pipelines to the ultimate consumer.

Mr. Brorzaan. Pardon me, Mr. Chairman.

Is there an exhibit which the members of the committee might be
able to look at while you are talking? If you are talking about an
exhibit, T would like to see what you are talking about.

The Cuamyan. Here is a copy. I think probably we should have
conies of these for each member.

Mr. Brorzyarax. The chairman referred to this. Unless we have a
copy to follow, it does not mean anything,

What page isthat?

Mr. Swinrer. Page 85, sir.

The Crinamaan. You may nroceed.

Mr. Swinrer. T make no claim that this leveling off process was due
entirely to the work of the Federal Power Commission. There were
other factors at work. Tt is certainly easier to maintain controls on
producer rates during a period of gas surplus than when supplies are
tight. T do say it would not have happened without the price control
administered firmly by the present Commission.
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The Cramyax. I think in view of the fact, Mr. Swidler, that you
have referred to it and used this graphically to explain your com-
ment, this chart should be included in the record. So let it be in-
cluded at this point.

(P. 85 of the annual report of the Federal Power Commission for
the vear 1962 is on p- 94.)

Mr. Swmrer. In pipeline certificates, we have also broken the log-
jam. In the last quarter of 1962, there were $230 million in certificates
1ssued, as compared with $70 million in the last quarter of 1961.

We have revised our whole system of rate filings to put the burden
of proof for filing a prima facie case upon the pipeline in connection
with its initial filing, so that we can expedite the processing and avoid
rate suspensions for extended periods.

We have not been merely content with ordering refunds from the
pipelines and the producers to distribution companies. We have ini-
tiated a survey to determine what happens to those refunds. We have
no jurisdiction over the rates charged by distributors, but we have
authority to find out what the distributors do with the refunds that
they receive. We are not disinterested in the ultimate disposition of
those refunds. In cooperation with the National Association of Rail-
road and Utilities Commissioners, we have conducted a nationwide
survey, still in process, the effect of which has been to lead many of
the State commissions to review their own procedures, and I think in
this way we have greatly stimulated State regulation in the public
interest.

On the power side, to my mind, Mr, Chairman, our greatest program
is the National Power Survey. Here, for the first time, representatives
of all segments of the electric power indust ry, private systems, Federal
systems, State and municipal systems, and fhe cooperative systems are
working together, all 3,600 of them, to lay out for the future a design
for the kind of power system that makes the most effective use in the
national interest of our resources in fuel and technology and capital
and equipment.

We have not undertaken as part of the survey to try to solve all
of the sources of friction, all of the animosities within this industry,
But we have tried to build on what these varions segments of the
industry have in common. We have tried to provide a forum where
they can cooperate with each other in the national interest.

We have tried not to make things worse, but to make things better,
and not to leave the consumers of this country the vietims of the
antagonisms within the industry.

We have also, almost from scratch, taken on a program of regulat-
ing electric power rates at wholesale in interstate commerce. I don't
know whether this committee is aware, but this function, perhaps the
central function entrusted to the Commission, had fallen into almost
complete disuse.

When I became chairman, there were four professional people in
our agency engaged in electric power rate work, and they were lost
in the natural gas bureau. This is now a substantial group, growing
as we recruit additional people. T shall not say to you that T am
satisfied with the pace of progress thus far—I am not. This is one
of the spots we hope to improve in the near future, time permitting.

00-948—03-—7
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Mr. SwiLer. One illustration of the determination of the Commis-
sion to make its work effective is in the field of headwater benefit
determinations, where in the whole history of the Commission, Mr.
Chairman, until 1962, only a half million dollars had been collected
as payment to the United States for all the benefits conferred by
Federal upstream projects on the projects of downstream licensees ;
approximately the cost of administration of that function. This year
alone, we will collect more than three times that much ; next year, $¢
million, and in the future I hope even larger sums.

There are many more plans and many more activities upon which
we are working to increase our effectiveness and our responsiveness to
the needs of consumers in the gas and power fields.

To give you some conception of the real composition of the work
that we do—not these few cases that have been the subject of so much
testimony, and which I shall discuss separately, but to give you a
rounded view of the kind of work that we are doing, T have pulled
together in exhibit B, which T hope you will read, short descriptions
of each of the scores of decisions that this Commission has handed out,
in the last 18 months, and 1 don’t think anyone who reads that can
fail to see the extent to which we have exerted ourselves to discharge
our responsibilities, to carry out the congressional programs, to help
the electric power and natural gas consumers in this country. These
are only a small part of the grist that goes through our mill. They
are the formal opinions.

I think that some of the references in the last part of my written
statement will illustrate the extent to which informed sources that
have studied the work of the Commission have concluded that as a
whole, we have been impartial, aggressive in the consumer interest, but
fair.

And this is my conception of the role that we should play as a quasi-
judicial agency.

Now, I think this record of accomplishments would speak for itself
if it were not for Mr. Morgan’s charges. It isa hard fact. Mr, Chair-
man, that the steady, day-to-day grind of work. the opinions on
which we labor so hard, get small attention and the easy challenge,
the figure launched off the cuff, will get a headline. The adjective
pulled out of a hat will be repeated over and over again, especially
if it is nsed in so ambiguous a way that people have trouble figuring
out just what is intended. ;

Mr, Morgan says that his fellow commissioners are able, honest,
conscientious men and that he does not, want to deal in personalities,
and I can assure the members of this committee that T do not want to
deal in personalities, either, and that I have not done so, But this
hearing has been held because the members of this committee think
that Mr. Morgan’s charges involve personalities. That }s what this
is all about. T could not be responsive, sitting here, and saying, “Well,
he said that no personalities are involved, so I do not need to talk
about them.”

You would say I was evading the charges that were intended, and
only in the interest of not evading and to the limited extent that is
necessary to avoid evasion, I want to deal with these charges.

Now, I would like to address myself, if I may, to Mr. Morgan’s
letter to the President. I take it the members of the committee have
copies.
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The Cramman, Yes, we have copies.

Mr. SwipLer. I heard, sitting here the last 2 days, a great deal of
diseussion. Was this intended as aimed at his colleagues, or were
these strictures intended merely as general advice to the President on
how he could improve the work of the regulatory agencies of the
Federal Government ?

To met. when I read the letter, I had no difficulty with it at all,
except as to detail. In the second paragraph, right at the outset, M.
Morgan says:

There are a number of reasons for my decistion, but I am sure I should he
considered less than gracious if I were to list them all,

And he goes on to say:

Besides. several of them are clearly visible to those who have read the dis-
genting opinions which I have been obligated to write during my service here.

This is notice to everyone who ean read that he is not delivering a
general lecture, but that at least some of what he said is aimed at
his colleagues. Everyone has interpreted it that way : this is the only
interpretation, in my opinion, of which it is susceptible. And this 18
the reason the letter has been given headlines.

Now, I confess, I do not know how much of this is aimed at his
colleagues. I do not think all of it, because some seem so inept that
I eannot believe that it was directed at his associates on the Commis-
siomn.

Others follow the lines of his dissents and clearly are aimed at us.
But I cannot tell you any more than Mr. Morgan was willing to tell
you where the one leaves off and the other begins.

Mr. Morgan says:

Ordinary men cannot administer regulatory laws today in the face of pressure
generated by huge industries and focused with great skill on and against the
senaitive areas of Government. Ordinary men vield too quickly to the present-
day urge toward conformity, timidity, and personal security.

Well, no one is going to quarrel with that as a generalization. 1
ouess an extraordinary man is always better than an ordinary one,
assuming that he is extraordinary in a socially desirable way, and as
1 said at a press conference, sure, it is better to have someone with
brains than someone who is stupid—that goes without saying. Cour-
age is always a desirable characteristic. But the question is: Have
his colleagues yielded to base considerations of fear!?

The Cuarryman. Of what?

Mr. Swirer. Of fear, which prevented them from discharging
their work. I would hate to tell this committee—maybe you would
not. believe me if I did say it—that I never have to summon up my
courage to do what 1 think is right. But I have, to my knowledge,
never failed in the conduct of my work as Chairman of the Commission
to do what I thought was right. So far as I know, I have never
reached a wrong answer for reasons of timidity, speaking for myself.
So far as I know, I can say the same thing for my colleagues who are
not here today.

I have said, Mr. Chairman, that I would not use the powers of my
office beyond the extent intended by the Congress to achieve results
which the statute never contemplated, and that one of the reasons "4
would not do this was because I thought respect for integrity was
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essential to the effective discharge of my job as a quasi-judicial official,.
und that if the industries that are subject to regulation by the Com-
mission did not believe that the Commission was fair and impartial,
we could not discharge our responsibilities. This is the only fear that
I have expressed. 1 have not looked for easy applause or for the
approval of claques: but have tried to decide each case as it came be-
fore us on the merits and impartially, and not to be pushed or
hounded into wrong decisions,

Mr. Morgan goes on:

The big problem is to find men of ability, character, courage, and broad vision,
who have the same viewpoint as the authors of the legislation they will be called
on to admimister, men who would feel at ease while working with a Pinchot or a
Norris, men who don’t become neurotic with worry after having cast a vote for
the publie interest.

You see, even if you vote right, you are wrong anyway, because
you worried about it. :

I don’t know about feeling comfortable with a Pinchot or a Norris.
I never met Mr. Pinchot, but I did know Senator Norris. I had, to
me, the very great privilege of working with him when I was a young
man, employed by TV A, and he was the defender in the Senate of the
program of the Tennessee Valley Authority,

L do not know whether I could say that I was at ease with him. I
had a deep feeling of reverence for Senator Norris, and T know when
I was in his presence that I was in the presence of greatness.

And I learned something, 1 think, from Senator Norris. He was
a great man not only because of a pure and simple dediecation to the
publie interest, but also because he knew that to achieve his program
required study, hard work, and attention to procedures. Senator
Norris was one of the greatest parliamentarians in the Senate of his
day. He never took for granted the detailed work, the tedious prep-
aration that is required in order to achieve success. He was not in-
terested in posturing, not interested in acclaim, he was interested in
pushing along a constructive program—he was interested in building.
And when he died he left a great monument to his work.

The letter goes on:

As you well know, there has been a great deal of study of regulatory agencies
lately, and with good reason. All of the studies I have seen mention the matters
I have discussed in this letter, but only in passing, and then proceed to make
detailed suggestions of an organizational and administrative character. I am
sure the agencies will continue to benefit from these studies and suggestions,
but I am equally convinced that the main problem is in the area of personnel
gelection which I have discussed.

I think this is illustrative of the thinking that striking an attitude
will do a job, that you do not need attention to procedural reforms,
that the Administrative Conference has been wasting its time. All
you need is someone to set the right pitch.

Then Mr, Morgan concludes, in his last two paragraphs, by saying
that he does not really mean anybody in particular, and he sends his
compliments to the President.

Now, I am frank to say that T doubt that this will help the President,
and I am not at all certain that it was intended to do so. I think the
people who read it knew that it was not an honest letter, that it was
not intended to help, that it was intended to embarrass both the Presi-
dent and his fellow Commissioners,
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Mr. Morgan has referred to two specific cases , Pacific Power & Light
security issue case, and the Zdaho Power Co. security issue case.

It is noteworthy that both of the cases which have become such
causes ¢ elebre are secur ity issue cases. The reason is that our secur ity
issue jurisdiction is a very limited jurisdiction. As members of the
subcommittee know, it extends only to security issues which are not
subject to approval by the State commissions. Tt covers only about
10 percent of the industry. It was obviously not intended by the Con-
gress, and the legislative history clearly shows it was not intended,
as the vehicle for comprehensive regulation of transmission line con-
struction or other construction programs. It was intended to insure
the financial integrity of the companies and the soundness of security
issues where the State commissions had not passed on them.

In the Pacific Power & Light case, what came before us were two
security issues, stock and bonds, for a wide range of corporate pur-
poses, of which a small part was to be devoted to the construction of
a transmission line which was to operate at 230 kilovolts, but was to
be so constructed that it could later be c-nn\n‘tml to 500 kilovolts.

No question was raised that this line was fully justified as a 230-
kilovolts line. The dissenting opinion accepts that fact. What Mr.
Morgan challenged was the additional investment required to make it
possible to convert that line to 500-kilovolts use. Now, mind you, we
have no certificating jurisdiction. That company would not be be-
fore us if its securities were regulated by a State commission. It
would not be there if they built that line with corporate funds or with
the proceeds of a kind of security that did not require our approval.
It was only before us for security approval. And it was Mr. Morgan’s
position that we should use the leverage of our position to prevent the
company from installing that capacity for future conversion, althongh
no one could say that looking to the future, this was outside the bounds
of a provident managerial decision.

At any rate, the Commission took the point of view that we could
not in conscience, considering the limited scope of our authority and
the advice of our counsel, hold up that security issue, and I, for one,
would not agree to the use of our leverage beyond our authority in
order to intervene in a situation Congress had not given us authority
to participate in. I may have been wrong. Mr. Morgan may have
been right. With the passage of time, I became more convinced than
ever that the majority was right. But what T say to you is, not 1w
the wildest stretch of imagination can the position of the majority in
that case be used for purposes of attack and division and reflection
upon the whole record of the Federal Power Commission.

The other case is also a Pacific Northwest case, Idaho Power & Light
Co., where Mr. Morgan thought we ~l:m|l 1 use our security issue jur h-
diction to delve into rates under investization by the State commis-
sion, into the possibility that some power was being sold at too low
a price—not too high, Mr. Chairman, too low: charges that the com-
pany was not charging enough depreciation—not too much, Mr.
Chairman, not enough ; that it was adopting accounting practices which
enabled it to keep its rates down. This was the diserimination we
were to investigate,

Well as I have made clear, Mr. Chairman, our rate staff is new,
it is just getting off the ground and we have a large backlog. This
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did not impress the other members of the commission as the right way
to use our limited staff capacity and we refused to be drawn into what
we thought was just a rabbit trail.

Now, it could be that we were wrong that this was a better use of
our staff. I still do not think so, but I do not think the majority of
the Commission have to be right 100 percent of the time in order to be
free from attacks upon our integrity.

The way to improve administration, Mr. Chairman, is to work within
an'agency, if you have a ease, to impress your colleagues with the depth
of your work, with your ability to make a positive contribution, with
your freedom from prejudice, with your desire to be constructive and
positive and to help all the consumers of the country, with your free-
dom from political pressurés—that kind of approach, I think, im-
presses fellow commissioners.

It would have gone far. And a sense of responsibility for the
prestige and the reputation upon which the usefulness of this agency
depends, a sharing of concern that our program should not be dimin-
ished, that its enemies should not be encouraged—this, too, would have
gone far,

Mr. Chairman, I should like to go over the program or objections
that Mr. Morgan listed yesterday, He listed a dozen things that he
thought were wrong with the Federal Power Commission. Of course,
this 1s the place where suggestions for improvement should be made,
and I am sure that the sound ones requiring legislation, if there are
any, you gentlemen would want to heed, and they are not all bad.

The first point he made is that the Commission does not have free-
dom or independence, externally or internally, that the President can
designate the Chairman, who has complete control over his staff, and
that this helps to frame policies. The Chairman, in turn, is the cap-
tive of the White House, the staff is the captive of the Chairman, and
the Commission is the captive of the staff.

I think I got it all.

In all fairness, Mr. Chairman, T want to say that the White House
has never attempted to influence the Chairman of the Federal Power
Commission during my tenure in any improper way. I send the
President every month a report on our progress and our problems;
so as far as I know, these have satisfied him or his staft—I presume
he does not read these reports himself—that we are doing a creditable
job. I believe, Mr. Chairman, that if we should need help, the White
House would attempt to help us, but T can say in complete candor
that the relations between the White House and the Commission have
been entirely proper.

Now, so far as the scope of the authority of the Chairman is con-
cerned, this is a matter upon which the experts have debated for
many, many years and there are well-developed schools of thought
on the subject. The Congress has gone first one way and then an-
other. Currently, I think, the conception of the proper organization
of an administrative agency is that it helps to have the so-called
strong chairman system, in which one man is responsible for the ad-
ministrative functions of the agency. I may say I believe in that,
Mr. Chairman. I cannot see how an agency can dispatch its work
if appointments and assignments and all the other mass of adminis-
trative matters must be decided by committee. It seems to me that
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all the members of a commission are more effective when someone
takes care of these administrative chores and helps to shape the work
of the agency so that it is easier for the whole commission to focus
on the decision of cases and the formulation of policy. The contri-
butions that are made by the other commissioners depends a lot upon
them, upon their initiative, upon their resourcefulness, upon their
ability to make a positive contribution which will impress their
colleagues.

The second point was that no regulation of producer rates was nee-
essary, and while Mr. Morgan did not advocate outright repeal of
the authority to regulate producer rates, although, of course, if pro-
ducer rate regulation is not necessary, I suppose it should be re-
pealed—this is the implication of his comment—he said explicitly
that we were barking up the wrong tree in the area rate proceedings,
we should find some other workable way and that we should exempt
small producers.

Mr. Moss. Excuse me, Mr. Chairman. Does Chairman Swidler
have before him a copy of the transcript? I suggest that he do. I
know that he desires to be fair here. The summary of the statement
given by the Chairman does not accord with the transeript I have
before me.

Mr. Swinrer. These are from my notes. I will be glad to check the
transeript, which was not before me when I prepared these.

Mr. Moss. It starts at the bottom of page 73.

Mr. SwipLer. Very good. Well, here we are. I don’t want to be
unfair. I think this is the point that hit me. I would have checked
the transeript if it were available in time—

Still this Commission has done little to improve it, despite the fact that a
growing body of facts indicates that it has been ineffectual and that the price of
gas today is more the result of competitive forces in the marketplace than the
result of so-called area pricing regulation.

I think this disparages the need for regulation, Mr. Moss. I am
glad to use the exact language. But it holds to me the significance
L drew from it yesterday in my notes.

Every day, Mr. Chairman and Mr. Moss, and other members of the
subcommittee, many contracts are filed with the Federal Power Com-
mission by producers at rates well in excess of our ceilings. Were
these ceilings not in effect, those contrasts would be operative. I do
not see how Mr. Morgan can say that the ceilings are ineffectual, when
the producers and the pipelines are entering into contracts every day
for large quantities of gas at prices well above ceiling, and this, despite
the existence of a firm hold on the ceilings. Where would these con-
tracts now be, at what levels would they now be entered into if there
were no ceilings at all ?

Now, Mr. Morgan has said that we inherited a cumbersome pricing
mechanism, the area rate proceedings. This is true, These proceed-
ings had been started when we came here but they had been barely
started. They had been given no substance and were about to be
abandoned, as individual pricing had been abandoned, when this Com-
mission brought. them under control and began giving them vitality
and meaning and significance.
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Are they cumbersome? They are very cumbersome. The problem
of regulating producer prices in the field is one of the most challenging
that has ever faced any administrative agency. Here you have thou-
sands of producers, large and small, finding gas at every elevation
from a few hundred feet to many thousands of feet, in combination
with oil, with condensates, or gas alone, near or far from pipeline
systems, belonging to independent producers, and pipeline systems
alike. To try to develop a pattern, a workable administrative pro-
gram that will price natural gas under those circumstances is one that
1 regard as a supreme challenge to the ingenuity and ability of the
Commission,

The area rate proceedings, to my mind, are by far the best solution
to this problem. I think they will work. I think we are making a
record in our lead case, the Permian Basin proceeding upon which we
will, in the course of the next few years, be able to establish fair and
reasonable ceiling prices throughout the whole country. But it is
not simple, it is not easy, it is cumbersome.

But what is the alternative? The individual proceedings which
bogged down to the extent that they became a national scandal? To
attempt to set separate prices for each well or for each company?
C'an you imagine the problems of alministration in an industry where
frequently a single well will have many owners and if you are going
to set separate prices for each company or owner, you will have a
number of different prices for gas from each well, let alone from each
field.

It is easy to say, Find some other solution. This is the solution that
the Federal Power Commission thinks is the right solution; this is
the one we are working on.

Mr. Morgan says exempt the small producers. We have looked
at that question. 'We would like to exempt the small producers but
the small producers, if they have unregulated prices, introduce an
element which makes regulation of the large producers very dificult.
It is not easy to have a system of controlled prices if many producers
in your area are selling at higher prices.

Not only that, but the smaller producers can trigger the “most
favored nation” clauses and bring on the increases by the large
producers.

The Cramarax. Maybe it would be a lot easier and more simple if
you would just recommend and adopt the Harris-Fulbright bill that
wias vetoed a few vears ago,

Mr. Swiorer. Well, this is the point, I think, that Mr. Morgan was,
I understood, inferentially suggesting and that Mr. Drew Pearson’s
column was suggesting. It said that Mr. Morgan and Mr. Harris
had this in common.

The Cramryan. T think the distinguishing feature is that the bill
did not do what Mr. Morgan suggests, but the bill was more in line
toward the general approach to that, as you are arguing here, when
you go back and analyze the provisions of the bill.

Mr. Swioter, Well, I will

The Cramyan. If you want to go back to 1949, the one Mr. Tru-
man vetoed, that would be in keeping with what Mr. Morgan sug-
gested. Well, I do not want to take you off your subject. )
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Mr. Swiprer. 1 do not think I want to discuss that bill at this time,
if I ean avoid it.

The Cramyax. Yes.

Mr. Swmrer. Mr. Morgan’s next suggestion is that we initiate an
inventory of the gas supplies of the pipelines, as I understand it.

Mr. Brorzatax. I am sorry, Mr. Chairman, I could not hear that
last statement.

Mr. Swipter. That the Commission initiate an inventory of the gas
supplies of the pipeline, as I understand the proposal. I have a copy
of the transcript by my side. T will read that:

I believe, too, that we should regulate strietly the pipelines purchasing pro-
grams and equip the commissions with an up-to-date inventory on all gas
available in the United States and use competitive forces to the extent that
we possibly ean.

That is an excellent suggestion, Mr. Chairman. Mr. Morgan well
knows that months ago, the Commission direeted at my suggestion,
that the staff do just that, and it is now engaged in making such an
inventory.

Next, says Mr. Morgan, “We need a uniform system of accounts for
such producers, a long-postponed responsibility, under which no steps
whatsoever are being taken to discharge.”

There are two answers to this one, Mr. Chairman. T agree that
it would be useful to have a uniform system of accounts for gas pro-
ducers. But this committee well knows that we are talking about a
very complex and difficult problem. The gas producers are the en-
tire petroleum industry. They produce the gas and the oil together,
and the question is how you make the allocations within the industry,
this complex petrochemical industry, how you avoid, in the process
of establishing a system of accounts for the gas end, taking control
of the oil end, where we have no jurisdiction. The products come out
of the same pipe. The second part is that this is not a field in which
we are idle. Our staff has instructions to try to develop such a system,
first as applicable to the pipeline producers, to test it out without em-
broiling the whole petroleum industry in a half-baked plan.

We have developed, in connection with the area rate proceedings,
appendices which secure information from them on a more compre-
hensive scale than ever before in history, and this may well prove,
and I think will prove, to be of great help in moving us along toward
the goal of a uniform system of accounts.

But this is a difficult, important matter, and I am sure that this
committee is aware that this is not the work of a day and that you
will not get such a system of accounts simply by saying we ought to
have them.

The next point was the settlement program.

The Cramraran. The what ¢

Mr. Swmrer. The settlement program—the pipeline settlement pro-
gram. I would like to read what Mr. Morgan says on this one. This
is beginning on page 75 :

These settlements in my opinion, are a very expensive device from the con-
sumer's point of view, for the clearauce of the Commissioners’ backlog.

I will cite as an example the Tennessce Natural Gas Pipeline Rate case, which
we settled a few weeks ago and in which I did not participate in the decision.
I will tell you why.

There were approximately $320 million of rate increases subject to refund in
this case,
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The FPC staff was of the opinion that the refund should be about £210 mil-
lion of that total; over two-thirds. Tennessee went to 100 intervenors in the
case and got their approval for a voluntary refund of $134 million.

This is $76 million less than the staff recommended, and 1 did not participate
in the decision of the case because of that tremendous gap.

Now, of the £350 million that we have accepted or ordered as refunds in set-
tlement cases, if you apply those fignres I think yon come up with a conservative
result that the staflf would probably have recommended about $500 million re-
funds instead of the $350 million that were refunded.

Now, the guestion that this presents, gentlemen, is this:

Is $150 million of hard-earned consumers' eash paid out, that they will never
get again, never have returned to them, a proper price for helping to clean up the
FPC backlog of rate cases?

Now, this does a great deal of damage, Mr. Chairman, to a very
important, very successful program. It is absolutely untrue that the
staff recommends $210 million. This was the position at the initia-
tion of the negotiations. This was a bargaining position. Every one
of these settlements was negotiated by staff and recommended by
stafl—every one. It is a ealumny on the Commission which Mr.
Morgan is a member of to imply that the Commission rejected staff
advice and approved settlements at lower figures than staff recom-
mended. Every one of these settlements, so far as I know, and I think
I know, represents the stafl’s best judgment as to the most that could
be obtained under litigation.

That got the headlines, Mr. Chairman, and a lot of people in this
country think that the Commission is not doing its job because of this
figure lightly tossed off during the hearings yesterday.

I would like to read, if I may—

The Cnamaran. You may proceed.

Mr, Swmrer. The Administrative Conference of the United States
made a study of the Federal Power Commission’s procedures. The
reporter was Prof. Roger C. Crampton, of the University of Michigan.

His report on the settlement program I shall read in part.

The potentinl of settlement devices in disposing of a large number of cases,
once they have been fully prepared by the staff, is very great,

I may say that all these were fully prepared by the staff.

During a 6-month period in 1961-62, the Cominission entered settlement orders
in 29 major pipeline rate cases involving refunds to consumers of over $100
million. The amounts refunded in particular cases varied from approximately
70 percent of the amount subject to refund in one case to a low of 4 percent in
another, depending upon a prediction of the results that could reasonably be
expected if the cases went through the decisionmaking process and the other
ingredients of the bargaining situation, Settlements were coordinated and super-
vised by a special group of top-level personnel. The pipelines had been under
considerable pressure to settle their outstanding rate increase applications be-
cause the extraordinary delay has pyramided various increases and left them
with huge amounts collected subject to refund. The staggering amount of con-
tingent liability involved has threatened their ability to obtain new financing.
On the other side, the distributors have generally been willing to settle provid-
ing a moratorium on new increases for a new significant period was involved
and the bargain was sweetened with a substantial eash refund. There tends
to be greater readiness on all sides to settle as the amount collected subject to
refund increases. The presence of numerous intervenors in some cases, one of
which might attempt to hold up a settlement for special treatment from the pipe-
line on an unrelated matter, is said to have complicated some settlements. It
is possible that the peculiar backlog and other conditions which created pres-
sure for settlement by all parties may not continue to provide as favorable an
environment for settlement once these special conditions are eliminated. How-
ever, it seems more than likely that further clarification of substantive standards
which the Commission has promised—
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And which is proceeding—

will provide greater predictability in pipeline cases, making prolonged and ex-
pensive litigation unlikely, except in cases raising novel questions.

And the Committee on Rulemaking itself, in its report adopted by
the entire Conference, had this to say:

The beneficial aspects of prompt settlement of rate cases are obvious. The
primary dangers involve the possible sacrifice of the public interest in order
to avoid formal proceedings or to make a paper record of accomplishment. On
balance, the committee is impressed with the possibilities of the use of settlement
procedures in connection with rate filings and suspensions, and urges that agencies
make more extensive use of this technique as a method of reducing the volume
of formal actions the agency must process as a result of suspensions. Of course,
the agency must make it perfectly elear to all interested persons that if com-
plaints are filed against rates accepted after settlement negotiations, such com-
plaints will be considered on their merits. The necessary conditions for effec-
tive nse of settlement technigques include, one, submission of detailed information
in support of rate filings,

e 3

This we require.

Two, vigorous staff participation during the early stages of a case.

This is the uniform practice.

Three——

Mr. Moss. Would you repeat that, please? I did not get it.

Mr. Swmrer. The second requirement is vigorous staff participation
during the early stages of a case.

I interpolated that this is the uniform practice.

Three, the early designation of a presiding examiner and the effective use of
conference procedures.

I interpolate, our regulations have been amended to provide for
extensive use of prehearing conferences and for the early designation
of the presiding examiner.

Finally, the existence of sufficient gunidelines so that a settlement can be built
on expectations concerning ultimate ageney decision.

And we proeeed, case by case, to narrow the area of doubt.

Now, this represents the studied appraisal of objective experts not
trying to help and not trying to hurt, but just to report the facts to
the Administrative Conference.

As the summary statements that T read make clear, the pipelines
had accumulated so much in the way of rate suspensions that it was
impossible for them to show firm financial figures. It impaired their
ability to finance. This unquestionably has been of great help in
enabling the Commission to work out its settlement program on a
firm basis. I do not say that settlements this favorable can always
be worked out. What I do say is that the Commission has been
alert to take advantage of the fact that the pipelines for reasons
of their own were willing to settle on a fair basis,

The next item that Mr. Morgan complains about is that we have
not yet changed the Commission rule on the treatment of liberalized
depreciation. There is a history on this problem. A long time ago,
the Commission decided that it wanted to review the precedents and
we selected a case as a vehicle for doing so, the Alabama-Tennessee
case. Hearings—oral argument, rather, wag ordered in the Alabama-
T'ennessee case on this one issue,
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A few weeks before the date scheduled for oral argument the Court
of Appeals of the District of Columbia in the Pankandle case handed
down a decision saying that the Commission had no discretion with
respect to the treatment of liberalized depreciation.

In view of that cloud hanging over the proceedings, the argument
was postponed.

In the meantime, the Commission applied for rehearing in the
Panhandle case. Rehearing was granted before the court of appeals
en bane. The matter was argued and is now before the full court
for decision. We await that decision. If we have discretion to re-
view rulings on liberalized depreciation we shall do so. The hear-
ings in Alabama-Tennessee have been suspended, they have not been
called off.

This is the full story, Mr. Chairman.

The Crairatan. Congress provided the depreciation in such cases,
didn’t it ?

Mr. Swmrer. The question as to what Congress intended is ap-
parently one not free from doubt. And we have set this matter for
hearing so that we can get oral argument on every phase of the lib-
eralized depreciation question.

The Caamyray. Did not the court say that Congress has not pro-
vided, that with respect to utilities, ratepayers are entitled to share
in the temporary benefits resulting from the use of liberalized de-
preciation in computing income taxes?

Mr. Switez. I think there have been a good many court rulings,
and they are not all consistent. We think that we have some dis-
cretion as to the treatment of liberalized depreciation. And if the
conrt sustains us in that view, we will exercise that discretion.

The Cuamman. Yesterday 1 asked Mr. Morgan about the most
recent provision of the 1962 7-percent investment credit.

Mr. Swibrer. That is involved in a rulemaking proceeding, Mr.
Chairman,

The Coamyax. And therefore I would not ask you questions
about it.

But on the general broad policy, does not the Commission take into
consideration the language that is in the legislation itself, together
with the legislative history behind it ?

Mr. Swiorer. Of course, Mr. Chairman. That is controlling. The
trouble is, lawyers don’t always agree what the words mean and what
the legislative history points to. But if we ean find any clear expres-
sion of congressional will we follow it.

The Caamsytan. I think that is commendable for all Commissions
to do that. Some of these problems could be minimized.

Mr. SwinLer. Yes, sir.

Mr. Morgan mentioned tax consolidation, but said that it was now
pending for consideration. I don’t know why it was brought up.
It is involved in a pending case. And we will decide it.

Mr, Morgan criticized the technical advisory committees swhich he
said were—I quote—I think I am quoting, these are from my notes-
“Set up with my reluctant concurrence.” He says they should either
be abolished or broadened.

Well, let’s take the advisory committees on the mational power
survey first. We have an advisory committee on the gas side, and
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we have the advisory committees on the national power survey. On
the power side we have perhaps 150 people from all segments of the
industry working together for the first time, providing essential in-
formation as to the plans of their companies, their load forecasts, their
technological experience, their expertise in dealing with common prob-
Jems in generation and fuel handling, or in transmission. And as T
said, for the first time they are sitting around the same tables and
working together.

I think this is very good for the country, that there should be a
forum where all of them look at their problems from a single national
point of view, and that the right place for them to do it is in the
offices of the Federal Power Commission.

This, T think, is one of the most encouraging developments in power
system history. ;

We have tried to balance these committees among the various seg-
ments of the industry. I don’t suppose in this, any more than in
anything else that you do in a badly divided industry, that we will
ever win a 100-percent approval, but I think most people think we
have done a fairly good and evenhanded job, and that we have com-
petent advisers. But we have made clear that these are advisory com-
mittees, and that the power survey report will be the Commission’s
report and not an industry report, not a report by any segment of the
industry, Mr. Chairman.

On the natural gas side, the Natural Gas Advisory Council meets
infrequently. I think it has held a total of three or four meetings so
far. It was established in a way that we think safeguarded the con-
sumers interest. Representatives of the distributors, consumers, and
regulatory agencies are on it. It may be that that representation
could be improved, and Mr. Morgan knows that I have suggested some
broadening of representation of consumer interests, and that it is still
before the Commission for discussion.

But I don’t think it can serve its purpose as a way of finding out
what the industry is thinking, as a medium for genuine communica-
tion, if we invite all the groups that Mr. Morgan says should be in-
vited, or as I believe he put it, “even if they have to meet in a conven-
tion hall.”

That would be striking a public pose, it would not be working to-
ward any genuine level of communication.

The next point Mr. Morgan makes is that the regulation of ex
parte communications should be broadened to include staff people
who advise the Commission, and there should be a public defender
within the staff.

The Commission now has under consideration a broadened ex parte
rule. So far as the public defender concept is concerned, our whole
staff is a public defender staff. And I oppose the public defender
principle, because the effect 1s to relieve the staff and the Commission
of their responsibilities as public defenders.

Mr. Morgan’s eighth suggestion is that we don’t have close enough
liaison with other agencies. Our relationships, he says, are touched
and tinged with jurisdictional rivalry and discord. Of course, these
other agencies—I presume he means departments—are headed by
Cabinet officials.
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How does he reconcile this with what he says about White House
domination? Some of these departments are parties in our proceed-
ings, Mr. Chairman.

I am not making a case for strife and discord with our sister
agencies; on the contrary, I believe in harmonious and mutually help-
ful relationships. I also say there must be proper relations when those
other agencies are participating in litigation, and that we can no more
indulge in ex parte conferences and communications with regard to
sister agencies than we can with other parties to the proceedings.

Mr. Moss. Mr. Chairman, I wonder if I might interpose.

Again, Mr. Chairman, I think that you are reading less than the en-
tirety of the statement, because on page 8, paragraph 3, Mr. Morgan
said :

In my opinion, this is one of the greatest failures of all of the regulatory
agencies, a8 many courts have pointed out, and steps should be taken by the
Congress to deal with the problem of interagency policy formulation.

Your ex parte contacts must be proper. A recommendation is
going up for action by the Congress, a recommendation which, I might
add, was made in response to my questions and directed to a committee.

So I think that the comment you have made as to this particular
recommendation falls, because you have not taken into consideration
the entirety of the statement,

Mr. SwinLer. May I read it, Mr, Moss.

Mr. Moss. I have just read it.

Mr. Swmrer. You didn’t read the part I am about to read.

Mr. Moss (reading) :

The Federal Power Commission is charged with the responsibility of close
Haison with other Government agencies, but the liaison is not close enough
or cooperative enough to enable the Commission to judge properly the Impact
of its action on programs set up by the Congress to be administered by those
other agencies.

Further, the linisons presently existing are tinged and colored by existing
rivalry and squabbling of the most pettifogging nature, with the results that
the attempts at coordination contained within these consists of interagency dis-
cord,

Iln my opinion, this is one of the gravest failures of all of the regulatory
agencies, as many courfs have pointed out, and steps should be taken by the
Congress to deal with the problem of interagency policy formulation.

I say that the last paragraph has to be read with that statement
to _‘_:'i\'l' the sentence 1'r=1!1‘!r|1l;.1‘\'.

Mr. Swiprer, If you read it that way——

Mr. Moss. How else can you read it?

Mr. Swmrer. I read it as being a criticism of the Federal Power
Commission for not working cooperatively with other agencies. I
read it as a criticism of the Commission.

Mr. Moss. I think you are seeking the opportunity to be offended.

Mr. Swinrer. I certainly do not want to be—I recognize that in this
troubled line of work one can’t afford to be oversensitive, and I don’t
mean to be so.

Mr. Moss. I am afraid that you are bordering on that at the mo-
ment.

Mr. Sworer. But this is my reading.
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Nine, regulatory agencies need more insulation from uncertainty
as to tenure, greater pay, longer term, and so forth.

Now, this is a general recommendation. I agree.on the pay. I am
not sure I agree on the term. I don’t know that the agencies with
the longest term have the best record. I think perhaps sometimes it
is very useful for the President to be able to conduct a house eleaning.
[ think perhaps the trouble with some agencies is that house clean-
ings are overdue, and are deferred by terms that are too long:.

At any rate, this has never been a matter of difference between Mr.
Morgan and me, it is a matter, I am sure, one of the few matters he
raised we ean diseuss without emotion,

“Fach commissioner,” he says in his 10th suggestion, “needs a
larger stafl.” The commissioners used to rely entirely on a group of
opinion writers when we first came. Now each one has a full-time
assistant of his own choice. Tt may be that they need a second. This
is a matter which I may say is under consideration.

Mr. Morgan thinks that the Commission’s new Office of Economics
which was recently established should be strengthened. 1 have no
quarrel with this recommendation.

His final point is that the Commission is relapsing into aAnonymous
our orders, that they should all be signed. T don’t think that a study of
our orders will bear that out. I think that all of the n[nlmmk or
virtually all of the opinions are signed. There is a commissioner who
takes responsibility for each of them and works with our opinion writ-
ing staff to be sure that they meet the standards of the Commission
and reflect the views of the Commission.

Mr. Chairman, I see that I have been speaking for quite a while,
and I will now make myself available for any questions the committee
may wish to ask.

The Crammax. I see the time is now almost 12. 1 should think
that to start with any questions now would run us over the noon
hour. I think this wounld be the best time to recess for the noon hour
and come back at 2 o’clock.

(Whereupon, at 11: 55 a.m. a recess was taken until 2 p.m. on the
same day.)

i AFTERNOON SESSION

The Cramaan. The committee will come to order.,
Mr. Swidler, you may resume. I believe you had concluded your
statement when we recessed at noon.

TESTIMONY OF HON. JOSEPH C. SWIDLER, CHAIRMAN, FEDERAL
POWER COMMISSION—Resumed

Mr. Swiprer. Yes, Mr. Chairman.

The Cuameyax, Mr. Moss, any questions?

Mr. Moss. Yes, Mr. Chairman,

Mr. Swidler, first I want to apologize for not having been present at
the opening of your remarks this mornimg. I was delayed, because
of some pmhhlw« of umalnm nts. I regret it very much, because I
think the matter we have before us is a very unpml ant one. You have
been in [mi lic service a great many years, haven’t yout

Mr. SwirLer. Yes, Sir.
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Mr. Moss. And you have held {l[llmilll ive posts prior to becoming a
member of the Federal Power Commission.

Mr., Swipter, Not Presidential appointments, sir, this is my only
Presidential appointment.

Mr. Moss. 1said appointive.

Mr. Swiprer. I have been an employee of various Government agen-
cies for many years, sir,

Mr. Moss. To your knowledge, is it unusual for a person holding an
appointment, upon reaching a decision to retire or not to seek reap-
pointment, is it unusual for one to inform in advance and, in the conrse
of the letter of information, express views as to the field in which they
operate ?

Mr. Swrer. I do not recall any letters similar to this one, in my
experience.

Mr. Moss. That is not what I asked you, Mr. Swidler, T asked youn
if it was unusual, if a man retires to not seek reelection, perhaps as
much as a year ahead, he informs his constituents—is it unusual for
him to issue in connection \\lth that statement of intent to retire a
bit of advice to his constituents?

Mr. SwipLer. To the extent that T have never seen anything like this
before, I would say——

Mr. Moss. You have never seen anything like this?

Mr. Swiprer. No,sir; I think it is very unusual.

Mr. Moss. Well, I have seen letters informing people that they are
not 'fum-f to seck Ii';ppmlllm('nl 'unnnl-lllil:(r upon pvl‘ﬂnl\.l] views
gle: aned not only from the specific service but f[nm allied interests,

Do you think it is improper that a person do this?

Mr. Swiorer. Mr. Moss, I tried to make clear in my testimony that
what I thought was improper about it was that the letter was not
intended to be helpful, either to the agency or to the President, but was
intended to imply——

Mr. Moss. How do you know what the intent was, sir?

Mr. SwipLer. Because he states, sir, .mcl this is the way everybody
has interpreted it and I do not think it is susceptible of any other
interpretation

Mr. Moss. When you use the term “everybody,” I want you spe-
cifically to exclude me. So we must now ‘concede that it does not
apply to everybody.

Mr. Swiorer. E \lt\’im(i\ but you, sir.

Mr. Moss. Well, I have talked \\nh others who do not agree with
that, so it must then broaden. It is not everybody but me; it is some
other than you and perhaps others present here. I do not think
you can even say you have reached the point where a consensus of
interpretation of this letter is well developed. Or do yon think you
have?

Mr. Swinrer. Sir, I know the interpretation that has been given by
it in the press, I know what my family and my friends interpret the
letter as saying, I know what my fellow Commissioners think.

It seems to me that the reflections I see of the letter indicate that
it was intended to embarrass and to imply that there were serious
charges against his fellow Commissioners,

Now. if members of this committee did not so consider it, I do not
understand why you are having this hearing.

0D9-0-48-—63 5
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Mr. Moss. T do not know what the members of the committee con-
sidered it to be.

Mr. SwipLer. Let me read to you the paragraph that I read before,
Mr. Moss, and see

Mr, Moss. Oh, I know we shall—

Mr. SwioLer. See if you can find anything in this except——

Mr. Moss. We shall go over it with care.

Mr. SwibLer (continning). A signpost to everyone.

Mr. Moss. Mr. Chairman, I have become rather sensitive over the
years, 14 years in elective office, and I have learned how artful inter-
pretations can be when you deal with parts out of context.

[ am very conscious, when I write a letter, of the possible use out
of context. And when I write to some, I with great care review each
sentence and weigh each word because of the knowledge of the hazard
facing any public figure who writes a letter. So I don't like to just
take out of context. If we are going to discuss it, let us discuss it
in its relationship of its parts one to the other.

That ishow I want mine to be evaluated.

Mr. SwipLer. Yes, sir. :

Mr. Moss. The first paragraph—do you take any umbrage to it?

Mr. Swiprer. No, sir.

Mr. Moss. And the second.

Mr. SwinLer. Yes, sir; serious umbrage.

Mr, Moss. All right.

There are a number of reasons for my decision, but I am sure I should be
congidered less than gracious if 1 were to list them all.

Mr. SwipLer. Yes, sir.

Mr, Moss. That is one you find repugnant

Mr. SwipLer. Yes, sir.

Mr. Moss. Why?

Mr. Swiprer. I am sorry?

Mr. Moss. I say do you find that repugnant to you?

Mr. Swinrer. Yes, sir; very.

Mr. Moss. Why?

Mr. SwipLer. Because it implies to me, in a very left-handed way,
that his experiences were such that if he revealed them he would be
ungracious, that his experiences——

Mr. Moss. This was a case where he accepted appointment——

Mr. Sworer. Why would a man say a strange thing like that in a
letter to the President, that he would be ungracions——

Mr. Moss. Because he might have felt that in his coming here, the
discommoding of his family was too great a sacrifice and if might be
ungracious to mention that to the President, knowing he had accepted
an appointment knowing full well there would be a disturbance.

Mr. SwoLer. He was staying out his term, sir. It would be not
ungracious to leave after staying out his term.

Mr. Moss. That is not what it says here, is it?

Mr. Swiorer. T am just saying what it meant to me and meant to a
good many people.

Mr. Moss, T want to say, I am not trying to pick a fight here. T view
myself more fought against than fighting. If T had seen any honor-
able way to avoid this confrontation, I would have done so, because
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it is a great distraction, it has held up the work of the agency in an
immeasurable degree. And when I was asked at a press conference
following the initial publication of the letter, when the whole press
came to me and said, “Are you going to answer these charges?” I
held a press conference to try to allay some of these charges. I was
asked the question, “Do you think there ought to be a congressional
investigation?” and I said “I don’t see enough to investigate.”

And I did not encourage this investigation.

Mr. Moss. Let’s go to No. 3.

Mr. SwipLeg. Yes, sir.

Mr. Moss. Do you find that that paragraph makes a statement which
is bad advice or false? You can read in that a discussion of standards
for an ideal regulator. Would you find it something with which you
would disagree?

Mr. Swiorer. Well, it is nothing that T would think that President
Kennedy would need to know, sir.

Mr. Moss. Are you the one who determines what the President needs
to know or does not need to know?

Mr. Swiorer. No: but when I read the letter, I try to understand
the intention as well as the words. In reading this letter, it is ap-
parent to me that Mr. Morgan could not have thought these ideals
would come as a revelation to the President, and he had some other
purpose. The President is a very well informed man on the problems
of regulation, a student of Government who sees these problems in
great depth.

Mr. Moss. Mr. Swidler, yon and I are not in any fundamental dis-
agreement over the merits of the President.

Mr. Swiprer. I know, sir.

Mr. Moss. That is not what T asked you. I asked you if you find
anything in that statement with which you would disagree.

Mr. Swmrer. I find in that statement, coupled with the second
paragraph, and I do not want to—you say let’s not take these para-
araphs out of context. That is what I am trying not to do.

Mr. Moss. All right, let’s go back to the second one. He states a
number of reasons for his intention not to seek reappointment. Some
of them he considered he would be less than gracious if he were to
enumerate.

These might be purely personal. This is purely speculative as to
what was intended there. You can place your construction, I can
place mine.

Mr. Swiorer. Mr. Moss, if this had been intended in a friendly
way, Mr. Morgan would have written what he said here yesterday,
ihat he had a beantiful ranch in Oregon to which he wished to return
and he left with good wishes and with every effort to help prior to
the time his term expired.

Why did he wait until he was here yesterday to suggest these normal,
natural reasons for leaving?

Mr. Moss. Do you think yon have the right to preseribe the form of
comment of your fellow members on the Commission when they have
decided to retire?

Mr. Sworer. No. sir: and if this letter had not been interpreted as
an attack on me and on the Commission, I would not have responded.
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But I think that this letter in that second paragraph carried the signal,
which was not misinterpreted, that it was an attack, and so it has been
interpreted virtually universally.

Mr. Moss. Well, let’s take the second sentence. You find the first
one, where he would be less than gracious to enumerate all of his
reasons, objectionable, he might feel that he would be Imposing on
the President.

Beside, several of them are clearly visible to those who have read the dis-
senting opinions which I have been obliged to write during my services here.”

What do you find demeaning about that ?

Mr. SwiorLer. I think if you will read the dissenting opinions, you
will see in the bitterness of some of the challenges to his fellow Com-
missioners, you will find that this is a strong tie-in, too.

Mr. Moss. We have that in many courts, don’t we ?

Mr. Swipter. I don’t think you will find the kind of challenges of
integrity that these dissenting opinions are full of, Mr. Moss.

Mr. Moss. 1 don’t think there is a challenge to integrity. I think
there is a vigorous statement of personal convictions. I have read
the opinions, Mr. Swidler, yours and his. 1 might say there are some
of his convictions that I might or might not disagree with. I wounld
say there are some of yvour convictions too., that 1 might agree or might
not agree with. But for vigor and clarity, I think his dissents are
excellent.

Mr. Swiorer. If Mr. Morgan thought he could take the enrse off
this attack by some platitudes about the respect he has for his fellow
Commissioners, he is wrong. This was intended as an attack, it was
interpreted as an attack, and it was allowed to develop into a full
congressional investigation as an attack.

Mr. Moss. We are now talking about dissents. Do you want the
statement you just made to apply to the dissents?

Mr. SwipLer. I think he was trying to get maximum publicity and
mileage and create the most problems for his fellow Commissjoners
in those dissents; yes, sir.

I don’t disagree with the right of dissent.

Mr. Moss. Let me say you people on the Commission gave him the
oreatest tnilt-:lj_fl'- out of a dissent that he ever got, and you gave it to
him by holding up the publication of the dissent. That is where he
got the most mileage out of a dissent.

Mr. Swiprer. Would you like me to discuss that, explain it ?

Mr. Moss. No; this is not the proper forum for that. If I wanted
you to explain that T would call yon before my subcommittee., Do
you mean to say that because you write a vigorous dissent and release
it, you are trying to impugn the motives of your colleagues?

Mr. Swiorer, No, sir.

Mr. Moss. I have written some vigorous ones in this Congress on
reports filed by committees, and I have disagreed with men I have
regarded as close personal friends and they have had the stature not
to regard it as a personal attack. And T have been similarly dealt
with in dissents and I have not felt it was a personal attack.

I think you haye to be of sufficiently broad gage not to take the
dissents as personal attacks,

Mr. Swinrer. T don’t want——
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Mr. Moss. I think that that is far more of a reflection on you, sir,
than on him. If you are going to deal with a dissent in that fashion,
and you are going to say, temper your judgment so that you do not
offend the thin skinned, yon are going to take the vigor and much of
the value out of dissents, I can show you language in dissents from
very distinguished Americans that goes far beyond.anything con-
tained in the dissents that I have read coming from your Commission.

Mr. Swmrer. Mr, Moss, there is a line of propriety beyond
which——

Mr. Moss. Where has Mr. Morgan breached propriety in the
dissents ?

Mpr. Swipter. I would be glad to go over them.

Mr. Moss. I would, too.

Which one do you want to go over? Which one do you want to
refer tof

Mr. SwipLer. Let me get a full copy, sir.

Mr. Moss. Which ones are we referring to?

Mr. Swmrer. Let’s take the Pacifie Power and Light decision.

Le me instead take as my quote No. 1, Mr. Moss, the Arizona Power
Authority dissent, in which Mr. Morgan first said, and I am quoting
now from page 12:

I am constrained to remark, however——

Mr. Moss. Where are you reading from?
Mr. Swmuer. Page 12 of the Arizona Power Authority dissent.

I am constrained to remark, however, that we should not allow the longstand-
ing but usually harmless institutional rivalries between this agency and the
Department of the Interior to vitiate the integrity of our judgmént where the
public’s interest in an irreplaceable water resource is at stake, When limited
to such picayune matters as our stafi’s approval fo approve the rates at which
the Interior Department may sell power from the Federal dams it operates,
and Interior's reluctance to submit such rates to us except after long delay, the
petty squabble between these two agencies over the bureaucratic question of
jurisdiction is merely exasperating. But where it serves to obscure, obstruct,
and frustrate the determination of that plan which will best insure the compre-
hensive development of the priceless waters of the Colorado, it is time to eall a
halt,

This says, as I understand it, that it is pettifogging jurisdictional,
institutional rivalries that are responsible for that decision. I say it
is a challenge of our good faith, and it is not the truth.

Then, in the same dissenting opinion, Mr. Morgan went on to say:

A great many people must live with and pay for the project we choose and
for a very long time. If we license an inferior project, it is not very helpful to
explain that we did it because someone, for reasons not necessarily—

Thisis page 11—
for reasons not necessarily having to do with the broad, general public interest,
was in a great hurry to build it.

And I say that, too, goes not to onr wisdom or prudence or judg-
ment. but to motive and is unfair.

I think it is interesting that when this dissent was published, Mr.
Morgan was not content with the usual procedures of the Federal
Power Commission in releasing dissents, he had his own press release.
And just for fear the newspapers would not understand that he was
attacking his colleagues, he started his newspaper release with these
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words, “In a sharply worded, 18-page dissent, Commissioner Howard
Morgan pointed out” and sure enough, it got the headlines.

Mr. Moss. You object to his public-relations posture, there?

Mr. Swmrer. What I object to, sir, is the lack of appreciation that
he is a part of the Commission and that he can dest roy, and that by
challenging the integrity of his colleagues, he can leave us the rubble
to clear up when he goes back to Oregon.

Mr. Moss. Ididn't get that. Will you repeat that?

Mr. SwioLer. Yes. I say that if he destroys on his way out, he
will leave us the rubble to clear up when he goes back to Oregon with
this kind of challenge to good faith which is destructive.

Mr. Moss. You think the Commission is such a weak body that a
strong dissent will destroy it.?

Mr. Swiorer. I think this kind of a challenge of good faith is de-
structive and the capture of headlines by challenges to good faith is
very harmful to the respect for administrative processes that the
people should have and that they are entitled to have, I am convinced,
in the work of the Federal Power Commission.

Mr. Moss. Do you have a manual on form and format of dissents?

Mr. Swirer. No, sir; and I did not get into these dissents, Mr.
Moss. I just said this letter I could construe only as an attack. You
brought up the dissents.

Mr. Serixeer. Mr. Moss, I could not hear. I want to hear his last
words.

Mr. Swmrer. I said I did not bring up the dissents; T had no in-
tention of discussing them; I am really not prepared to discuss them.

They came into this conversation because Mr. Moss was challeng-
ing what was perfectly apparent, that the letter of resignation was
an attack.

Mr. Moss. So you have then from the time of these dissents found
your relations strained ?

Mr. Swinrer. Yes, sir.

Mr. Moss. You are entitled to that. T think it must be very uncom-
fortable, however, if you have to work on a commission where every-
thing is in agreement and those who dissent must tread with great
care for fear of offending.

Mr. Swibrer. No,sir,

Mr. Moss. And I think it envisions the type of dissent which would
be of little value. Again I would say, and you probably know far
better than I, that this language is really mamby-pamby compared
with some I have read. I say you know better than I, because you
are an attorney and I am not, but I have read some very vigorous dis-
sents that at times I thought bordered on the intemperate, but they
were Interesting to read and they presented an exposition of views and
of convictions.

Mr. Swinrer. There is nothing that I enjoy more, Mr. Moss, than
a vigorous discussion of a point of law or a point of policy or a point
of procedure. But I must say that when the challenge is to motive,
to integrity, to intellectual honesty, this makes carrying forward a
meaningful discussion very difficult. Now, Mr. Morgan and I—

Mr. Moss. Do you think any discussion of motive in a dissent is
improper !
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Mr. Swinter. I think it has to be recognized, Mr. Moss, that attacks
on motives make discussions of the merits very difficult; that this is a
last resort.

Mr. Moss. Sometimes a motive becomes very important.

Mr. SwioLer. This is a last resort. When a man challenges motive,
he is giving up appeals to reason.

Mr. Moss. Frequently you are dealing here with policy, aren’t yout

Mr, SwipLer. Yes, sir.

Mr. Moss. Not a clear matter of law, with considerable latitude.
You do not think a person is entitled to examine motive or discuss it?

Mr. SwipLer. I will repeat, Mr. Moss, when attacks are made on
integrity, it becomes very hard to discuss matters of policy on their
merits.

Mr. Moss. Can’t you discuss motive without impugning the
integrity ?

Mr. SwiorLer. When the charge is improper motive, I think it
challenges integrity.

Mr, Moss. I didn’t see anything of that. A person can challenge
motive very vigorously, without impugning integrity. I know people
I regard very highly whose judgment I would question in some cir-
cumstances.

I would only say, if you are this sensitive, I would not want you to
come ouf into my district and run a political campaign because you
would find your feelings hurt a good part of the time.

Mr. SwinLer. I am just sensitive enough to want to defend myself
when a congressional investigation is held on charges against me—
no more,

Mr, Moss. I want you to defend yourself with vigor.

Paragraph 2, then, of course, is the key to your feeling that this
is a personal attack?

Mr. SwipLer. Yes, sir.

Mr. Moss. And you only find paragraph 3 objectionable if it is
read with 2. Standing on its own feet you would not find it objec-
tionable ?

Mr. SwoLer. There is much in this that T would agree to—most
of it, as a matter of fact, 1s framed in neutral terms and if intended
as merely expressing the generalities applying to public adminis-
tration: yes, there is a great deal that I would not quarre]l with at all.

My, Moss. Then on its own you do not find it objectionable?

Mr. SwipLer. Much of it, yes, sir.

Mr. Moss, Do you find any of it objectionable?

Mr. Swimorer. I think 1 expressed some disagreement on the
question of whether regulators should have long terms or short ones.

Mr. Moss, That is not in the letter. It is in the statement of rec-
ommendation.

Mr. SwipLer. That is right.

But by and large, I do not disagree that men are the key to good
administration and that every effort should be made to attract and
hold able, vigorous, intelligent, forthright, courageous people.

This 1 agree with, and if that is all the letter says, then—if that
is all I thought the letter did say—I would have no quarrel with
it ; no sir, none whatever.
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Mr. Moss. Do you find anything wrong with the next paragraph?

Mr. Swiprer. The one beginning “Under our laws"?

Mr., Moss. Yes.

Mr. SwipLer. No, sir. T think by and large that is all right.

Mr. Moss. The next one?

Mr. Swiprer. Well, sir, the next one, I think you get into some
question there that I do not know my reading would be the same
ase yours. I would read it as insinnating, sir.

Mr. Moss. Well, let’s say that it insinuates. Wonld that take away
the truth? TLet’s say, Mr. Swidler, that it does insinuate. Let’s say
it does.

Mr. Swiprer, Yes, sir.

Mr. Moss. We will accept your hypothesis that it does insinuate.
Does that detract from the truth in the paragraph, that if these
things happen, this will result ?

Mr. SwioLer. No, sir; the only part of this that T object to is——

Mr. Moss. I am not always aware that every commissioner who
comes before us is up to standard. T have mef a few of them that
I did not understand as having very much value on commissions.

Mr. Swirer. Noj if not directed against anyone, I would not
find too much to quarrel with here, and I think it is true that some-
times regulation can be a cover for a failure of protection of the
public interest when it is not effective.

I think there are situations where the public thinks that their rights
are being protected and they are not being protected. This is some-
thing T have pointed out. too. Mr. Moss.

Mr. Moss. Then you do not find that there is an untruth in this?

Mr. Swiprer. No: T do not find there is an untruth in there; merely
in its application to the Federal Power Commission.

Mr. Moss. Do you think it is a valid observation ?

Mr, Swiper. I think it probably does apply to some agencies; yes,
sir.,

Mr. Moss. The next paragraph?

Mr. Swiprer. The next one is a long paragraph; let me see. There
is a lot in that one.

Mr. Moss. Do you find anything in that that you disagree with?

Mr. Swiprer. Let me read it a sentence at a time:

The big problem in the regulatory field is not ex parte communication, influence
peddling and corruption—

I think T can agree with that, at least at the present time.

Next:

In my experience as a regnlatory official—

I don’t know about his experience. Maybe he is correct in that.

But abandonment of public interest can be caused by many things, of which
timidity and a desire for personal security are the most insidions.

I think that is true in many cases, as a general matter. T do not
feel it is true as applied to the Federal Power Commission and I
would like an opportunity to answer it if it isa charge.

This Commission must make hundreds and even thousands of decisions ench
year.

There he is tying it in with the Commission. That is true enoueh,
We handle some very important cases, some of which involve hundreds
of millions of dollars,
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Without the needed sense of public responsibility, a commissioner can find it
very easy to consider whether his vote might arouse an industry campalgn against
his reconfirmation by the Senate, and even easier to convince himself that no
such thounght ever crossed his mind. And if he can fool himself, whom c¢an he
not fool?

I think it is pretty clear that that is directed to the Commission.

Mr. Moss. Do you think there is——

Mr. Swmrer. When he says “easy to consider whether his vote
might arouse an industry campaign against his reconfirmation by the
Senate,” I think there he means that one or more of his colleagues
can—have fallen prey to this danger.

Mr. Moss. Let's take it as a general principle. Do you think it
is true?

Mr. Swmrer. It is a tendency which one must keep in mind and
try to steel oneself against ; yes, sir.

Mr. Moss. Inotherwords, it could arise?

Mr. Swinrer. Oh, yes,sir.  The question is did it ?

Mr. Moss. I don’t think that is the question before the committee.

Mr. Swrer, OK,

Mr. Moss. T would imagine if that were the question before the
committee, we would have been having a different kind of
mvestigation.

Mr. Swiprer. T am very glad to hear you say that, genuinely, Mr.
Moss, because I thought you had some question on it. If you have
none, I am indeed happy about it. )

Mr. Moss. The question was raised by you, sir, not by me.

Mr. Swiprer. Ithought it was raised in the letter, sir.

Mr. Moss. That is where we disagree. T think the letter is a general
statement of advice, convictions, even some personal ones.

Mr, Swmrer. I agree with the next paragraph, about finding men
big enough for the job.

Mr, Moss, And the next one?

Mr. Swirer (reading) :

I would like to mention a little eaveat about men who do not become neurotie
with worry after having cast a vote for the publie interest.

I think if a fellow manages to cast a vote for the public interest,
we ought to applaud him, even if he had some qualms in getting there.

Mr. Moss. Let’s see. I was talking about the ones discussing
agencies

Mr. Swmrer. I was talking about the material after the semicolon
in the paragraph at the top of page 3. I wasexpressing a reservation
about it. T think there are a lot of people who must summon up their
courage to do what they think is right, and I think so long as they do,
we ought to be content that this is an achievement.

Mr. Moss. He mentioned men who become neurotic. Neurosis is a
different thing from mere worry about a decision.

Mr. SwipLer. If you want to use it technically, yes, sir.

Mr. Moss. If you use the word “neurotic,” I don’t know where
yon would find a dictionary to give the technical definition.

Mr. Swiprer. I think you have a point, sir.

Mr. Moss. In the next one, do you find anything?

Mr, Swmrgr. I think by definition, you cannot have all the agencies
staffed with people of the quality of the half dozen who have been
the best commissioners in U.S. history. You have to settle for people.
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Mr. Moss. He says admittedly there is no oversupply—there never
was,

Mr. SwipLer. There is an undersupply.

Mr. Moss. “But such men make great”—not good, but great—
“commissioners.”

Mr. SwipLeg. I think you must make every effort you can to get the
best people for the jobs,

Mr. Moss. This does not deny that, does it ?

Mr. SwioLer, OK.

Muy. Moss. Now, the next one:

As you well know, there has been a great deal of study of regulatory agencies
lately and with good reason.

Mr. Swmrer. I think I would like to say one more word about the
paragraph before, the one that ends with “hard work instead of
‘streamlining’ and wall chart juggling.”

I found it hard not to take that paragraph somewhat—I will not
say personally, but at least as directed to the Commission, because we
have installed a new set of wall charts which we call our management
information system.

Mr, Moss. Every agency in Washington has, haven’t they?

Mr. Swimrer. I don’t think so, because every once in a while they
come around to see ours.

Mr. Moss. Every ageney I go to for a briefing, I find they have a
set. of wall charts.

Mr. SwipLer. We didn’t until recently. We got one to try to find
out where we stand, to show the disposition of various types of work
as compared with the targets and to show us where we are falling
behind and what accounts for it.

I could not help feeling that that was a rather barbed remark,

Mr. Moss. But his general advice—you would not disagree with it,
would you?

Mr. Swiprer. Yes; I would. I think it is very important——

Mr. Moss. Let’s get this. You are saying that wall chart juggling
is far more important than hard work ?

Do you want me to believe that that is what you want to tell me?

Mr. Swiprer. Noj I think some of the hard work should be directed
toward maintaining a system of keeping track of the work and of keep-
ing track of whether you have met your targets or not and trying to
find out what needs to be done in order to speed up the work, that this
is where some of the hard work should go, that there isn’t a real conflict
between hard work and maintaining systems of supervision over your
work, that the two are quite consistent and some of yvour effort should
be directed toward control.

Mr. Moss. I have seen agencies come in and put on a beautiful
demonstration of their procedure, and then one of them in particular
I investigated during the past 3 years, and T was shocked to find how
inefliciently managed it was. But of course, if I had just taken the
first presentation, which was a masterful job of wall chart juggling,
I could have been misled. '

Mr. Swiprer. I agree with that,sir. One must go behind the charts,

Mr. Moss. Still, as a general observation, do you think it is invalid ?

Mr. Swiorer. If not directed at anybody in particular, no; I think
that is all right.
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Mr. Moss. Itisin context withthis. Itsaysthat—

I should, however, like to make a general comment concerning the regulatory
agencies which may be of small help to you, to my successors, and to the public
interest.

And obviously, you feel it is of small help. Nevertheless, it is in
context with that statement that the advice is given {

Mr. SwipLER. Yes,sir.

Mr. Moss. Then the last three paragraphs are fairly general?

Mr. SwipLer. Yes: no quarrel with those.

Mr. Moss. But really, when you get down to it, you object to the
letter because you feel it constitutes a personal attack upon you?

Mr. SwipLer. Yes, sir.

Mr. Moss. Yet would you not have great difficulty, Mr. Swidler,
as imagining yourself as the type of man this letter is describing that
should not be in office

Mr. SwipLER. Y es, Sir.

Mr. Moss. It really describes the type of person that should be and
the type that should not be.

Reading the letter, did you honestly feel it described you?

Mr. Swiorer. I did not think so, but the papers thought it did.

Mr. Moss. I read a lot of things about the Congress. We are one
of the favorite whipping boys of the public, and T do not get all heated
up that somebody do something to satisfy my feeling of wounded
{)rilhn I read it and if T don’t feel that it refers to my type of Mem-

ser, I do not bother with it too much, becaunse if I did, I would be
running around here in high dudgeon all the time.

But you, fellows do not begin to get the abuse that we do.

Mr. Swiprer. Members of Congress acquire a greater degree of non-
chalance about these things, perhaps, than agency members do. But
I want to impress upon you, Mr. Moss, that I am here, not complain-
ing, but in response to the summons of the chairman of the subcom-
mittee, and T am here to defend myself because he has told me that
T am under attack and T must defend myself here. That is all I am
trying to do.

Now, who attacked me?

Mr. Moss. I don't know.

Mr. Swiorer. I can feel the bullets whistlng around my head.
Somebody is either aiming at me or he is mighty careless with his gun.

Mr. Moss. I haven’t seen any attacks on you. I saw onea few years
ago, but I have not seen any recently.

Mr. Swinrer. Even if I were summoned, if I didn’t feel T was
attacked-

The Cramvan. Let’s not let the record get far beyond what the
facts were. You were not summoned here, were yon, Mr. Swidler?

Mr. Swmrer. I was invited, Mr. Chairman,.

The Cmaman. You were given an opportunity, weren'’t you?

Mr. Swiorer. Yes, sir. I appreciate the opportunity, sir.

Mr. Moss. There are probably a great many things I could ask
you about cases, but I don’t think it is any of my business. You have
stated your position in opinions, and I have the right to agree with
you, disagree with you, evaluate your performance, on the basis of
those decisions.

Mr. Swinprer. Thank you.
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Mr. Moss. As T have observed before, some of them T agree with.
some of them I disagree with vigorously. As I have said, if T were
to write the dissent on some, perhaps you might be more offended
than you have been.

Mr. Swiprer. I do not think so, sir.

Mr, Moss. On the other side of the coin, on some. if I were to write
them, they would be glowing tributes, because I have strong convie-
tions in the field in which yvou operate, and a great deal of interest.
And I am concerned over the matter of these policies that were pro-
posed yesterday. I sought them, and No. 1, which lays out a hypothe-
sis of a means whereby the Commission could be dominated by the
White House, do you concede that under any condition that would be
illl[lnr—'r‘i!:h'f

Mr. Swirer. No, sir; I certainly do not. T think that the prob
lem of preserving the proper role of the administrative agencies in
relation to the legislative and executive are matters that need con-
stant review and in which there is a great body of informed scholarly
opinion, and where our conceptions keep changing with the times.

Mr. Moss. Here is an area where reasonable men may differ.

Mr. Swiprer. Yes, sir.

Mr. Moss. They shonld not at any time be personal in the differing.

Mr. SwipLer. Exactly; that is right.

Mr. Moss, I believe that at least four of the members here today
about 3 years ago joined in a report of this subcommittee which recon:-
mended that the Chairman not be designated by the President: am I
correct, Mr, Chairman ¢

The CramrMAN. You are so far as T am concerned.

Mr. Moss. Mr. Springer and Mr. Younger—-I think we had looked
at it.

We were concerned over the preservation of the independence of
these regulatory commissions.

Now, in all candor, I thought that your dismissal of these recom-
mendations reflected, as 1 indicated to you during the course of your
discussion, a considerable amount of prejudice toward the proposal
rather than going to the merit of the suggestions themselves.

We are really far more interested here in the merit of suggestions
than we are in the personalities of any individual.

Mr. Swmper. This is right—

Mr. Moss. It is a far more constructive contribution you make when
you deal with the merit without involving in comment on the per-
sonality differences or making evident personality differences between
yourself and the proposer.,

jut I think that oceurred on a number of instances.

Mr. Swinrer. I agree with that. I think as a serious proposal, it
should be discussed very objectively and without personalities,

Mr. Moss. T would be interested, Mr. Chairman, in receiving from
you, as you have time, objective comment, divorcing personalities,
objective comment on the points that were made herve yesterday as
recommendations from Commissioner Morgan.

Some of them appeared interesting to me. Some of them T did not
agree with. But I would like to have the benefit not only of his views,
which T regard as having value, but yours as well.

Mr. SwipLer. I shall review my testimony and supplement it if T
failed to state my position adequately.
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Mr. Moss. T made a note here throughout this discussion of his,
that you would repeatedly say, “Mr. Morgan knows that I have done
this or that or proposed or suggested this.” which was an avoidance
of the merits or dealing with the merits of these recommendations or
suggestions he made.

Mr. SwipLer. You understand, Mr. Moss, that I do think I was
attacked or I would not have responded in that way. I have no
desire to bring in personalities if 1t can be avoided.

My judgment is that these attacks were personal.

Mr. Moss. You know, tanners use salt water to toughen the hide.
Maybe you had better do that, because you are going to have other
people who will perhaps express wrong opinions, and they will do it
without perhaps the slightest prejudice to you as an individual.

I think you have to learn to roll with the punches and take it.

I think that is all the questions I have at this time, Mr. Chairman.

The Cuamman. Mr. Springer?

Mr. Serixger. Mr. Chairman, I was very much interested in what
you had to say and 1 have counted, I believe, on four occasions, that
you said that you believe that the letter was an attack.

Mr. SwipLer. Yes, sir.

Mr, Serineer. On you and on the Commission.

My, SwiLpER. Y es, Sir.

Mr. Serinaer. Well, after all that was said yesterday, I am happy
to find one person who agrees with me that it was an attack.

That is what I said it was here yesterday. I am certainly not im-
pugning anybody’s motives who does not believe that.

The reason I did, and as 1 said to Mr. Morgan yesterday, in my
distriet. there were headlines in every paper reflecting exactly what
you have expressed.

I will quote one of them—

Member says FPO not regulating public interest.

Another one said :

Member attacks Power Commission.

Now, I had some pretty strong language yesterday, and I think
there were some people who thought that maybe 1 overstated it. After
listening to you, I think it is about right. T would have had no objec-
tion if he had taken those recommendations which he stated here yes-
terday and put those in the form of a statement and forwarded them
to the White House as recommendations for helping the Commission
by improving it.

But I think the press, T think everyone who read this letter came
to exactly the same conclusion, that this was an attack upon the
Commission.

I said yesterday that this was an attack upon the Commission,
unsupported by any evidence and T said that was the worst form of
MeCarthyism, and I want to repeat it today.

Let me ask vou just these questions:

How many other members are there on the Commission ?

Mr. SwipLer. There ave a total of five, sir.

Mr. Serincer. Has there ever been a decision down there that has
been rendered, so far as you know, in which any members of the Com-
mission. including Mr. Morgan, has ever been overcome by unusual
pressures and rendered a decision accordingly ?
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Mr. Swinrer. Not that T am aware of, sir, no, sir.

Mr. Serincer. Have you had a chance to talk with the other Com-
missioners about this letter?

Mr. Swipter. Informally, ves, sir.

Mr. Serincer. Informally?

Isn’t the belief of those members, other than Mr. Morgan, that this
was in the nature of an attack upon the Commission?

Mr. SwipLer. I hesitate to speak for the other Commissioners, sir.

The Cuarmarax. Will the gentleman yield ?

Mr. SeriNGer. Yes, sir.

The Caamarax, I am sorry to learn that the gentleman was ill this
morning, but we got a report that he could not be here, but I made
the statement. that other Commissioners who felt they might have
been attacked would be given the opportunity, if they desired, to
come before the committee.

Mr. Seringer. Has there been any occasion in the Commission where
you felt that any member of the Commission yielded on his own con-
viction because of a desire to conform with the other members, because
of timidity, or for any desire or from any desire for personal security ?

Mr. SwinrLer. No,sir,

Mr. Sprincer. Do you know of any Commissioner who has ever
rendered a decision who modified his convietion in that decision be-
cause he might arouse an industry campaign against his reconfirmation
by the Senate?

Mr, SwipLer. No,sir; I donot.

As applied to me, in particular, and T do not want to get personal
beyond what is appropriate here, I would think that was particularly
misdirected. As it happens, I was not a political appointee, my
confirmation hearings reveal that I informed my Senators that I
had been offered this post, and they heard it from me. They did not
solicit the position on my behalf. The President offered it to me
because he thought that I was the man he wanted, mistakenly or
otherwise. '

I left a good law practice. I have worked for the Federal Gov-
ernment now for many years. At the end of this term, my Govern-
ment will provide me with a generous pension, and I have a law prac-
tice to go back to. I do not need to stay in this position if I cannot
make a contribution to it.

Mr. Serivger. Mr. Chairman, do you know of any member of
your Commission down there who has become neurotie with worry
after having cast a vote for the public interest?

Mr. SwipLer. We are all at our desks every day, sir.

Mr. Seringer. Would you answer that yes or no?

Mr. Swirer. No, sir; I do not know anybody who is neuretie.

Mr. Seriveer. I just want this record to be clear, because Mr.
Chairman, these have been the nature of the attack, the very things
you pointed out as an attack were the same things I pointed out as
an attack yesterday.

Surely the news does interpret what a man says in a letter as long
and involved as this.

I did not mean to cut you off. Did you have something else?
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Mr. SwipLer. No; I would particularly like to say for the three
colleagues who cannot speak for themselves that they seem to me to
be very well balanced, with no neurotic tendencies whatever that I
can discern.

Mr. Serixaer. Have you or any other Commissioners down there
been rendering any decisions where you have been getting puff-jobs
or image-building instead of protection, or streamlining and wall
chart juggling instead of hard work?

Mr. SwmrLer. No, sir.

Mr. Serincer. Mr. Chairman, as I read through your statement
very hurriedly this afternoon, it seems to me that you have pointed
to one, two, three, four, five, six, seven, eight, nine places which I have
marked, in which you have pointed out progress that you thought has
been made in the Commission in the form of streamlining the agency
and bringing it up to date.

Mr. SWIDLER. Yes, Sir.

Mr. Serincer. You have made this statement—I am not going to
say it is all true, but af least yon have tried to point out what innova-
tion you made. If those are all true, I want to compliment you.

Mr. Swiprer. I appreciate that, Mr. Springer.

Mr. Springer. I just hope—I had one Commissioner up here last
year and he had a hard time because he had done something which
was not particularly popular here on Capitol Hill. I think he was
right and I told him I thonght he was right at the time. T just hope
that you do not let you or any member of the Commission be upset
becanse of the fact that you have had a disgruntled member of the
Commission who is now leaving and has seen fit to make a statement
impugning, as I get it, not just the Commission but the motives be-
hind personal members of the Commission,

Thank you, Mr. Chairman.

The Caamyax. Mr. Younger?

Mr. Youxger. Thank you, Mr. Chairman.

Mr. Ciramaay. Did Commissioner Morgan consult you at all be-
fore he wrote that letter to the President ?

Mr. SwioLer. No, sir.

Mr. Youncer. Did you know that he intended to leave?

Mr. Swiprer. T knew that he had political interests in Oregon and
that he had long considered whether to go back to Oregon or stay on
the Commission.

He made a good many trips to Oregon early in his term in an at-
tempt to decide whether to leave the Commission and campaign for
the governorship.

And I knew this was something that he was turning over in his
mind. But not beyond that, sir.

Mr. Youxcer. If I properly interpret the testimony yesterday and
your statements today, your Commission meet ings must have been
most entertaining.

Mr. SwipLer. No,sir; I think that Mr. Morgan was

Mr. Youncer. I should think that either you or he would have
known that something was going to happen sooner or later,
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Mr. SwipLer. Mr. Younger, I think Mr. Morgan was quite right in
saying that we had both attempted to suppress these problems so that
we could work together. We are, after all, on the same Commission,
we must meet and we must dispose of our cases and I think we have
managed, everything considered, to do our jobs,

Mr. Youncer. If I understood you correctly this morning, I would
infer that Mr, Morgan wanted to use the authority of the Commission
in a punitive way in connection with the approval of the finances.

Mr. Swiprer. Mr. Younger, I did not use the word “punitive” and
I am not sure that that would be accurate. But I think that the dis-
sents reveal that he did want to use the jurisdiction over stock issues
in order to develop many collateral lines of investigation and many
other collateral problems. In connection with the /daho Power
Company ?-'l'l'lll'if.\' issue case, for example, that was to be the instru-
ment to go into the question of their progress on Hells Canyon, their
retail power rates as well as their wholesale power rates, their depreci-
ation policy, the fish problem on the Columbia River, and many other
things.

Now, this is a different approach from that of the rest of the Com-
mission, which feels that it should make a ealeulated decision on the
best way to use our staff and not launch off into investigations merely
because a company files a security issue application, and which feels
that the use of security issue jurisdiction for leverage purposes is
something that should not be extended unreasonably.

Mr. Youncer. I know You used the word “leverage.” but I had used
the word “punitive,” because I think usually when you want to use
the leverage, and when you find a bureaucrat that wants to use s
leverage of that kind to accomplish some personal idea that he might
have, it is done in a punitive way.

He has that motive in the background. And that is one of the
difficulties that we are having today with regulatory agencies when
they use one right to try to get af something else which has been
denied them.

And I think that is one of the weaknesses.

Mr. Swiorer. I just want to make it clear that T do not say that
this was punitive., T simply say that this was beyond the proper
exercise of our powers, and not an effective use—an effective way to
use available manpower.

Mr. Youncer. Did you say at any time during the consideration
of the /dakho case that you did not want to go into the investigation
of the items Mr. Morgan had suggested because it would be damaging
to the company and to the industry ?

Mr. Swipreg. No,sir—no, sir.

Mr. Youxger. Did you hear any member of the Commission make
that remark in private when you were considering it ?

Mr. SwipLer. No, sir.

The only statement that I have made, and I think if any state-
ments were made, they must be mine, is that if we acted beyond our
jurisdiction, we would forfeit the respect of the industry upon which
our own effectiveness depended.
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Mr. Youncer. This morning, you stated that every month you send
a report to the President.

Mr. SwinLer. Yes, sir.

Mr. Youneer. Do you send a report to this committee ?

Mr. Swmrer. No,sir.

Mr. Youncer. Do you send a report to the Senate Commerce
Committee ?

Mr, Swiorer. No, sir.

Mr. Youncer. Do you consider that your Commission is an arm of
the Congress?

Mr. SwipLer. Yes, sir.

Mr. Youneer. Then why do you send a report to the President and
not send one to the respective committees of the Congress which have
legislative jurisdiction over you ?

Mr. Swirer. The President asked me to, sir.

Mr. Younaer. Well, do you not think it would be rather incumbent
upon you that if you furnished any information to the President, you
might also furnish the same information to the bodies that have
legislative jurisdiction over you, especially if you are an arm of the
Congress?

Mr. Swiprer. T would assume, sir, that this agency had its own
methods of keeping in touch with what we are doing, and, of course,
through vour staff, we have frequent inquiries. It would not occur
to me simply to send you copies of other correspondence, but T would,
of course, be delighted to fit into whatever system this committee
establishes.

If this committee would like reports, why, of course T would be
glad to file them. T assume you wounld want to make this general and
that all agencies would file such reports. But whether it is just the
Federal Power Commission or all agencies, I will, of course, be de-
lighted to make any reports that this committee wants.

I should make elear that the President has not asked for exhaustive
reports. These are very brief, and deliberately so, so that it hits
just the high spots of accomplishments and problems.

Mr. Youncer. I imagine one of the things which he is concerned
with is the same problem that we are all concerned with, the prog-
ress being made on the cases and the backlog—how it is being han-
dled. Tt would seem to me that if you do get out a report of that
kind, and file a report of that kind with the Execntive, it also should
be filed with this committee, for our information.

Mr. Swiprer. This report does not purport to be a systematic ac-
counting as to the status of our backlogs in the various areas of our
work, but only three or four items of outstanding importance which
occurred during the month, either by way of achievement, by way of
planning, or by way of problem or setback.

Mr. Younaer. There is another problem that I would like to get
your advice on. Most of these public utilities do have power of
eminent domain, do they not?

Mr. SwipLer. Yes,sir.




126 ADMINISTRATIVE PROCESS

Mr. Youncer. In other words, they can come in and condemn for
a right-of-way across my land, and upon just compensation, they can
secure through the courts that right-of-way?

Mr. Swinrer. Yes, sir.

Mr. Youncer. And I have no right to dictate to them and tell them
what they do with that right-of-way or how they handle the power
or gas that they transfer over that right-of-way?

Mr. SwibLer. Yes, sir.

Mr. Youncer. Do you think that same right ought to exist on
publie property ?

Mr. SwipLer. The Commission is now attempting to formulate a
position with respect to the proposed regulation of the Departments
of the Interior and Agriculture, to which I am sure you refer—-

Mr. Youncer. That 1s right.

Mr. SwmLer (continuing). Which would condition the use of
rights-of-way through the national parks and the national forest,
national monuments, upon agreement to certain stipulations as to
the right of the Federal Government to make use of the transmission
lines which are constructed. 1 think we will have a position which
we will express to the Interior Department with respect to their
proposed regulation.

I do not know, Mr. Younger, speaking now personally—

Mr. Youncer. I would not ask you to make a statement on it prior
to your decision,

Mr. Swiprer. Very good.

Mr. Youneer. But it is a_problem with which we are going to be
faced, especially out in the West, it seems to me, if any such policy
on the part of the Government were confirmed, you might as well wipe
out private power, and even Mr. Morgan, in his statement yesterday,
does not want to completely eliminate private power.

He wants to maintain the status of it as it is now, although I think
he probably feels more kindly toward public power than he does
toward private power.

But certainly out West, where you can hardly move without getting
a right-of-way over public lands, if the public lands are going to
deny the utility the right of going into court or getting a right-of-way
without again injecting certain rights that it has in getting stipulations,
that, I think, seems to be going a little far.

Mr. SwipLer. Yes, sir.

Mr. Younaer. That isall T have, Mr. Chairman.

The Cirareman. Mr, Rogers?

Mr. Rogrrs of Florida. Thank you, Mr. Chairman.

Mr. Chairman, I was interested in going a little bit into the charges
Mr. Morgan made—at least I have assumed they were charges from
his testimony—that the individual Commissioners were rather cap-
tives, either of staff or of the Chairman working through the staff.

Perhaps you could enlighten us just a little bit on that.

How many employees does the Commission have?

Mr. SwirLer. There are about 1,050 employees now, sir.
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Mr. Rocers of Florida. How many are employed by the Chair-
man ?

Mr. SwipLer. Well. I think that——

Mr. Rogers of Florida. I realize you may not know the exact number.

Mr. SwipLer. Our personnel system is such that most of the em-
ployees are hired by our pumuwl director and top staff personnel
without most of the Commissioners knowing about it, or my know-
ing, either. There are a group of appointments at the higher levels
which I must make pmamml 7 :mrll on which the approval of the
other Commissioners are I‘('llllll"e(i

All appointments over grade 15 and all hearing examiners are
appointed only with the :1pprm':ll of the whole Commission.

Mr. Rocers of Florida. So each Commissioner has a say-so in the
employment of those people?

Mr. Swmrer. Yes, sir. I make the nominations. Ordinarily, on
an important appointment, we arrange for a meeting so that all mem-
bers of the Commission can meet the candidate and then vote on
whether to approve his appointment. But the Chairman as the chief
administrative officer has the responsibility for trying to find
these I)t’-'f)])](‘ and bringing them to the attention of the other members
of the Commission.

Mr. Rocers of Florida. Would you say it is done pretty much in
consultation with the other members whom you interview together
or- —

Mr. Swmorer. I do the original screening. On some of these posi-
tions, T have literally interviewed twoscore or more people. This
is a very time-consuming job. It is only after the sifting process
has been (umph'tm] normally, that T would bring him to the atten-
tion of the other Commissioners.

Mr. Roaers of Florida. Now, in the rehiring or the firing of such
an Pmplnwv, could any Commissioner initiate a re(}ue%t to the rest
of you or to you that this particular employee be dismissed ?

Mr. Swiprer. Yes,sir; he could.

Mr. RocErs of Florida. Has this ever happened ?

Mr. SwiprLer. Thishas never happened.

Mr. Rocers of Florida. Have you, as Chairman, dismissed anyone
since you have been in your position, that you recall offhand? 1
realize it might slip your mind.

Mr. SwioLer. Nof in the sense of—a lot of these things are semi-
negotiated.

Mr. Rooers of Florida. What 1 was trying to get, at, for not carry-
ing out your policy, have you fired anyone ?

Mr. Swiprer. 1 think maybe some people have left sooner than
they otherwise would. T have not been through a termination
processing ; no, sir.

Mr. Rocers of Florida. Was it because of your policy or the Com-
mission’s policy that you let him go?

Mr. SwipLer. It was after discussion with the Commission.
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Mr. Rocers of Florida. So he was not dismissed necessarily, because
he was not carrying out your individual views?

Mr. SwipLer. No, sir; that is right.

Mr. Rogers of Florida. Does each Commissioner have any say-so
on the people that help him ¢

Mr. Swiprer. Each Commissioner has the exciusive appointive
power for the people in his immediate office.

Mcr. Rocers of Florida. You donot do that appointing ?

Mr. SwibLer., No, sir.

Mr. Rocers of Florida. And how many would that inelude for each
Commissioner ?

Mr. SwioLer. I think it includes a legal assistant and two secretaries.

Mr. Rocers of Florida. For each Commissioner?

Mr. SwioLer. For each Commissioner; yes, sir.

The CHARMAN. Will the gentleman yield at that point ¢

Mr. Roaers of Florida. Yes, sir.

The Cuatraan. Is it not true that every member of the staff is
available to every Commissioner when he calls upon him?

Mr. Swinrer. Yes, sir; that is true.

Mr. Rocers of Florida. 1 believe you made the statement already
that you have not had any influence af the White House ?

Mr. SwibLer. Yes, sir.

Mr. Rogers of Florida. In your capacity as Chairman?

Mr. SwipLer. Yes, sir.

Mr. Rocers of Florida. 1 notice you did say earlier that if you
needed help at the White House, you would call upon him. When
would you feel it necessary to call upon the White House for help?
What did you refer to there

Mr. SwipLer. Well, T have asked members of the staff at the White
House to help me fiad good people, and they are not easy to get. 1
must say that a talent hunt is a very difficult thing.

Mr. Rocers of Florida. But not in decisions of cases?

Mr. Swinrer. No, sir; not in decisions of cases.

Mr. Rogers of Florida, Mr. Chairman, I believe that is all T have
thank you.

The Cuamyax. Mr. Brotzman, do you have any questions about
any deserving people ?

Mr. Brorzyman. To be on the record, I think there are a lot of
deserving Republicans. This is on the record.

Now, Mr. Swidler, turning your attention to the testimony about
dissents this morning, something came up about a dissent where yol
allegedly gave Mr. Morgan a lot of mileage, or something such as that.

You gave him an opportunity for a lot of mileage. Was this rela-
tive to publishing of a dissent, or to what did that allude? You
offered to answer the question. T think it was in response fo some
statement or question by my colleague from California.

Mr. Swirer. I think Mr. Moss finally did ask the questions that
that related to. T think that is on the record now.

Mr. Brorzmax. Let’s go into it a little further. because I do not
understand it.

Did this allude to some dissent that you did not publish of Mr,
Morgan’s?

.
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Mr. SwipLer. Oh, I know the incident you mean.

No, sir. Do you want me to give you this story, sir, now ?

Mr. Brorzman. Yes: I do.

Mr. SwoLer. Well, this is the dissent in the Pacific Power & Light
case.

Mr, Brorzsman. You say the Pacific Power and——

Mr. SwipLer. The Pacific Power & Light security issue case that
I was talking about. It raised the question of suppression that Mr.
Moss mentioned. To my mind, this is not a correct view of the matter
and I would be glad to tell you the circumstances,

We decided this case on March 28, 1962,

Mr, Brorzman. Would you identify the docket number so we are
all talking about the same thing?

Mr. Swimorer. I have it here. I am talking about docket Nos.
E-7024 and E-T025.

The Cramrmax. Is that included in the record, if the gentleman
will permit? Is that included in the record that you submitted to us
this morning?

Mr. SwipLer. No, sir; it was not included,

I will be glad to, as I mention these papers, offer them for the recor d.

The Cramsan. I think the entire matter that you referred to ought
to be in the record so that whoever reads it may know what the whole
story is.

Mr. SwmrLer. Very good.

(The document referred to follows:)
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UNITED STATES OF AMERICA
FEDERAL POWER COMMISSION

oA

Before Commissioners: Joseph C. Swidler, Chairman; Howard #op. &n,
L. J. C'Cenner, Jr, and Charles f, Ross,

Pacific Power & Light Company Docket Nos. E-T024 and E-7025

OPINION NO. 35k

OPINION ON AUTHORIZING
ISSUANCE OF SECURITIES
10A2)

(Issued April 17,

By the Commission.

The central question in this case is vhether, under Section 204
of the Federal Power Act, i/ approval of the security issues proposed
by Pacific Power and Light Company should have been withheld because
one of the many facilities to be financed thereby, the northern half of
a transmission line running a distance of approximately 110 miles from
Klamath Falls, Oregon, to Round Mountain, California, is to be designed
and constructed so that it can be operated at 500 kv when and if SO0 kv
terminal facilities are provided, although it is to be operated initially
at only 230 kv. There is no question that the line is fully justified
as a 230 kv line, gj The narrow issue,therefore, is vhether, in exercising
our jurisdiction over security issues, we should make an independent assess-
ment of the wisdom of the decision of management to invest now the additional
amounts required to construct the facility in such a way as to enable it
to be operated at a higher voltage in the future,

y The pertinent language of that Section, contained in Subsection (a)
thereof, is as follows:

No public utility shall issue any security, or assume any
obligation or liability as guarantor, indorser, surety, or
otherwise in respect of any security of another person, unless
and until, and then only to the extent that, upon application

by the public utility, the Commission by order authorizes such
issue or assumption of liability. The Commission shall make such
order only if it finds that such issue or assumption (a) is for
some lawful object, within t corporate purposes of the appli-
cant and compatible with the publiec interest, which is necessary
or appropriate for or consistent with the proper performance by
the applicant of service as = public utility and which will not
impair its ability to pe rm that service, and (b) is reasonably
hecessary or appropriate for such purposes. * % #

2/ "All state and federal authorities are agrecd that a 230 kv line is
Justified and would be useful in the proposed location” (dissenting
npinion),




ADMINISTRATIVE PROCESS 131

On February 19, 1962, Pacific Power wnrd Light Company (Applicant)
filed applications for anthorization to issue $35,000,000 principal
smount of Tirst mortgage bonds and up to 696,695 shares of common stock,
par velue of $3.25 per share. 3/ Applicant will use the proceeds of
spproximately $19,900,000 4/ to be obtained from the issuance of the
common stock, together with the proceeds of the bonds, to repay $42,000,000
in promissory notes and will apply the balance towaerd the cost of its
present construction program, which is expected to require the expenditure
of approximately $44,000,000 for 1962 and $56,000,000 for 1963. Applicant
18 a succeseful enterprise, with over $189,000,000 of capital stock and
surplus in a total capitalization of $584,499,000, as of December 31, 1961.

Applicant’'s 1962-1963 construction progrem is composed of a multiplicity
of items, including hydroelectric projects, a new generating unit in a
steam plant, electric distribution facilities, additions to steam heating
and weter and telephone utility systems, end ten transmission lines. Of
the total program for 1962-1963, amounting to $100,000,000, $5,000,000
will be used for the Klamath Falls-Round Mountain line. 5/ A sub-
stantially smaller amount, estimated at $1,500,000, is attributable to
the extra cost involved in building the line in such a way that its
capacity can subsequently be enlarged by conversion to 500 kv. The line
in question will interconnect with the system of Pacific Gas & Electric
Company, which will build the southern portion. The record indicates
that the new intertie will provide for the exchange of energy between
the two systems and will be available for use by the Bonneville Power
Administration or other utility companies in the Pacific Northwest. A
letter-agreement between Pacific Power and Light and Pacific Gas &
Electric, dated January 5, 1962, and filed with the Commission as a rate
schedule for each company, provides for the building of a 50C kv intertie
to be operated at 230 kv until such time as both parties agree that 500
kv operation is eccnomically justified, and for the sale and exchange of
electric services. 6/

3/ 'n;a'applicattm were gupplemented on February 27, March £, and March 13,
1962. '

This was the estimate at the time of our approval of the initial order
for the additional shares of common stock. By reason of a decline in
the market price of the Applicant's outstanding common stock, the addi-
tional shares of common stock produced net proceeds of about $18,000,000.

In using this term, we refer to the northern half of the line, i.e., the
portion which Applicant will build.

The tiling was completed on February 23, 1962. By letters of MarchL 30,
1962, we allowed the rate schedules to go into effect as of the foilowing
day. We note that the January 5 letter-agreement is attached as

Exhibit F to the dissenting opinion.
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Our staff made 8 careful examination of the applications and the
attached exhibits and filed a detailed report with the Commission
recommending that they te approved. 1/ There were no petitions to
intervene in these proceedings, end no timely objections to the appli-
cations were received from any source. The gecurity issues had the
prior approval of the state utilities commissions of California, Oregon,
Washington, Wyoming, Montana end Idaho. The matter was considered at
length by this Commission at its meeting of March 23, 1962, On the
basis of the applications and the staff's recommendations, and in light
of the policy of the Commission to encourage public utilities under its
Jurisdiction to anticipate future loads and to establish and strengthen
inter-regicnal transmission interconnections, a majority of the members
vere satisfied that the statutory standards hed been met and that
the purposes for which the securities were bLeing issued were com-
patitle with the public interest. However, in order +to give
further consideration to Commissicner Morgan's differing view,
it was decided to postpone final action until the next meeting. At the
Comnission meeting of March 28, 1962, the applications were once again
the subject of extended discussion .. All members adhered to their earlier
views and on March 28, 1962 we issued orders authorizing the proposed
cecurity issues.

It should be emphasized that the surveillance exerciged by the
Commission under Section 20k is far more limited in scope than that we
would exercise if, for example, we were issuing certificates of publie
convenience and necessity for the constructicn of facilities. Congress
Lha snot given the Commission certificate Jurisdietion in this area.
indeed, a provision which would have granted us such authority vas deleted
from H. R. 5423, one of the bills which culminated in the Federal Power
Act. In explaining this deletion, the relevant committee report pointed
out that:

While it may ultimately be found desirable to edoupt a pro-
vielon of this kind, the Committee is of the opinion that
for the present there is no imminent danger of excessive
extensions that would prove disadvantagecus to consumers. 8/

The specific provisions of Section 204 make it a particularly unsuitasble
vehicle for comprehensive licensing-type regulation such as that exercised
by this Commission under Section 7 of the Natural Gas Act. Under its pro-
visions, for example, had Applicant elected to finance the construction of
Jts transmission racility out of surplus or from the proceeds of a short-
term loan, it could have built the line without so much as notifying thes
Comuission. Again, subsection (f) of Section 204 specifically exempts

We reject. the suggestion in the dissenting opirion that the Commission
was importuned to male undue haste in its disposition of the applications.

Senate Report No. €2, Senate Committee on In*erstate Comnerze,
T+4th Cong., 1st Sess. (1535), p. 20.
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those companies "orgenized and overating in a Stste under the laws of
whizh its security issue. are regulated by a State commission.” By

7irtoe of this provision, this Commission would have had no jurisdicticn
over the present security issues if Applicant had happened to be incor-
perated not in Maine but in one of the states in which it operate § and in
whick security isaues of domestic utilities are subject to scrutiny by
the state commission. Thue, any securities issued by the company buiiding
the scuthern helf of the Klamath Falls-Round Mountain line would not come
before this Commission, Furtheruwore, under Section 318, a security issue
which is subject to the regulation of the Securities and Fxchange Com-
mission under the Public Utility Holding Act is withdrawn from the juris-
diction of this Commission. Under Section 20L(e) our suthority is further
restricted, for it does not extend to notes of less than a year's maturiiy
aggregating less than 5% of the company's outstanding securities. IT
Jongress had intended Section 20k to do service as a grant of certifi-
cepting authority, it would hardly have confined the exercise of that
avthority tec the relatively few companies which ere not exempted from that
Bection.

The plein purpose of Section 204 is to prevent the issuance of securities
which might impair the company's financial integrity or its aebility to
perform its public utility responsibilities. The Senate Committee report
on the bill which included the present Section 20k stressed that "control
over capitalization of operating utilities is plainly an essential means of
safeguarding the public againet unsound financisl practices which make
imposeible the proper and most economic performance of public utility
furctions." 9/ The concern with "financial practices" is further irdicated
oy the fact that the criteria for approval of security issues In Bection
204(a) are copied almost verbatim from Section 20a of the Interztate
Commerce Act, 19; a measure which was enacted as part of the Transportation
Act of 1920 in an effort to put an end to abuses which had threatened
many rallroeds with bankruptcy. For several years prior to 1920, the
Interstate Commerce Commission, in response to resoluticns passed by the
Sena%e and requests by the House of Representatives, had conducted numernus
investigations into the financlal deslings of certain carriers. The “heme
of its diagnosis of the railroad problem was that "a must prolific sourcé
of firancial disaster and complication to railroads in the past has been
the desire and ability of railroad managers %o engage in enterprises outside
the legitimate operation of their railroads, especially by the acquisition
of other railroads snd their securities.” 11/ It wes to cure this evil
that the Commission recommended that "every irnterstate railroad should

e Senate Report

Ne. 621, Senate Cewiittee on I
th Cong., let Ress. (1925), p. s¢C.

lu/ b1 stat. 40; Ly U.8.C. § 20a.

11/ The New England Investigationu (Mo. MBYS), 27 I.C.2. 4560. 51€ 11913).
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be prohibited from expending money or incurring liasbility or acquiring
property not in the operation of its railroad or in the legitimate
improvement, extension or develcpment of that railrosd" and that no
securities be issued by an interstate railroad except for those purposes
and without the approval of the Federal Government. 12/

The leading historian of the Tnterstate Commerce Commission summed
up the purposes of Section 20a as follows 128

While this extension of the Commission's authority was designed,
indirectly, to protect the investing public apainst the dissipation
of railroad resources through faulty or dishonest financing,

its dominant purpose was to maintain a sound sptructure for

the rehabilitation and support of railroad credit, and for

the consequent development of the transportation system. It

aimed to render impossible the recurrence of the various

financial scandals, with their destruction of confidence in
railroad investment, which had become notorious, and to

prevent the subordination of the carriers' stake as trans-

portation agencies to the financial advantage of alien
interests.

12/ 1Ivid.

123/ 1 Sharfman, Interstate Commerce Commission
190 (New York 1941 )
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It is apparent that, in modelling Sectiou 20L upon Sectiun 2Ca of tne
Interstate Commerce Act, Congress must have had similar objectives, léf

In testing & security issue by the statutory standard, the Commission
mist satisfy itself, of course, that the object is lawful and within the
corporate purposes. Beyond thet, we must inquire whether the contemplated
investment would impair the company's ability to perform its normal functione
as a public utility., The Commission might look to whether the investment
is so improvident, frivolous, or speculative, that it threatens to squander
the corporate substance without reasonable hope of return. By no stretch
of reasoning can the construction of the Klameth Falls-Round Mountein
line be fitted into one of these categories.

The dissenting view that the Commission should have withheld its
spprevel appears to rest upon two grounds: (a) that the line is politicaliy
controversial, particularly in that it could be used to take Bonneville
power away from the Northwest if public suthorities were to suthorize the
sale; and (b) that the construction of a line at a voltage of 500 kv
represents & "gamble" thet Congress will eventually decide to meke the

The twe state decisions cited in the dissent are inapposite. In the
assachusetts cese, 62 PUR NS 238; 64 N.E. 2d 640, the State Commission
held that the issuance of preferred stock in exchsnge for common stock was
for the scle purpose of furthering the financial interests of persons in
98% control of the company snd thet,in its judgment, this was not a "reason-
ably necessary" purpose in the furtherance of the company's public utility
business. In the Virginis case, the State Commission held, at 86 PUR NS
136, that, under the different lehgusge, coverage, and legislative history
of its Act, a Commission order authorizing the issuance of securities is
equivalent to & certificate of public convenience. The State Commission
then applied & different test thean that set forth for an order under Section
204(8), which is not equivalent to & certificate of publie convenience a&nd
necessity, as pointed out above and as the dissenting opinion concedes.

The dissent also cites Pacific Power and Light Co. v, Federal Power
Commission, 111 F., 2d 1014 (9th Cir., 1940) as support for & broed reading
of the statutory phrase "compatible with the public interest." The holding
in that case, however, was that the phrase "consistent with the public
interest," which eppears in Section 203 and which the court equates with
the concept of compatibility, "does not connote a public benefit to be
derived or suggest the idea of a promotion of the public interest." The
court notes that "it is beyond our immediate purpose to inquire into the
precise nature of the interests to be safeguarded by the Commission in pass-
ing upon these applications;" yet that is precisely the guestion at issue
here,
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Bonneville surplus available for transmission by & privately owned intertie
of which this line will be a segment. We not only can but must put aside
the consideratisn that there may be controversy ccncerning the disposition
of Bouneville's surplus. Whether a publicly owned interconnection should
be constructed, whether such intercennection would meet the growing demand
for power in the region and thus remove any economic Jjustification for
Applicant's proposed expansion of the intertie, and whether Bonneville
power sheuld be made aveilable to Applicant for transmissien tc California,
are not for us to decide. It is not for this Commission te exercise the
role of Congress as arbiter of these competing claims. That responsibility
Congress has yet to delegate.

The remaining question, then, is whether, from an econcmic standpoint,
the extre investment required to make the facilities capable of carrying
a8 voltage in excess ef initial requirements--an investment incontrovertibly
within the lawful corporate purposes of the Applicant--represents a
totally improvident business decision. Any anticipation of future growth
is a gamble, and failure to anticipate such growth may be a worse gamble.
The electric industry, above all, is one in which making provision for
future expansion is customary and prudent. We have no reason to think the
"gamble" in this case, that is, the balancing of the carrying charges on
the amdditional investment against the additicnal costs or losses which
will be incurred in the future if the capacity of the facility cannot be
expanded when and if needed, is unususl or atypical. Even if the future
usefulness of the edded investment is contingent upon moving Bonneville
power, we cannot say that this is not s contingency Applicent is entitled,
and perhaps compelled, to consider. To cenclude otherwise is to arrogate
to ourselves the right to determine how and by whom Ponneville power
should be transmitted.

The movement of Bonneville power, mereover, is not the sole justifica-
tion for meking provision now fer & later expansion of capacity. The
enormous and continuing growth of the power industry makes it of doubtful
wisdom to attempt to restrain electric utilities from taking measures
to anticipate future need for greater cepacity. This Commission estimated
only last January thet the demand for electric enmergy in 1980 will be 3.75
times the requirements in 1968, reflecting s continuation of the industry's
recent trend of deubling almost every ten years. The supply of energy needed to
mact the semerd in the Facific Nerthweat emd Pacific Southwest areas wil: ceme
from a variety of swurces. In view of the industry-wide tend:ncy toward
the use of higher voltages, there is no occaslon for surprise that the
cowmpany has prepared its Jine, baving a life expectancy of upwards of
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50 years, for the growing demands of the future. We repeat, hovever, that
even were we to assume with the dissent that the project would be under-
utilized if Bonneville power were not obtainable, that fact alone would
not justify the Commission in withholding its approval of this security
issue. S0 long as there 1s a significant possibility that Congress will
ultimately decide to make some Bonneville power available for trans-
mission over the Applicant's line -- and such poesibility manifestly
exists -- this Commission is in no position to deny that the decision to
prepare the line for that eventuality was an exercise of business judgment
for which we should not attempt to substitute our own.

The dissenting opinion urges that the Commission should have scheduled
a hearing. We declined to do so because we did not see how a hearing would
illuminate any material issue. The political questions now confronting
Congress would not properly be before us. The nature of the Klamath Falls-
Round Mountain line was known, as were the contingencies affecting its
future use, No amount of testimony would enable us to predict that future
use with accuracy or warrant us in exercising jurisdiction over security
issues in such a way as to "second-guess" what is essentially a managerial
decision.

It should also be observed that procedures for considering security
issues must be expeditious if, in view of changing marketing conditicns,
utilities are to be able to raise the money needed to carry out their
responsibilities. In the present case, no objections were raised to the
purposed issue. No person, public or private, sought <imely :I.nt.ervantion.l]i/
It would be a sericus abuse of power for this Commission to require a hear-
ing and thus delay a $55,000,000 security issue, merely because a small
fraction of the proceeds are to be devoted to the construction of facilities
which, at extra cost, are susceptible of improvement to enlarge their
capacity for a future use which may not materialize. It would be an even
more serious abuse of power were we to hold up this security issue merely
because questions relative to the disposition of Bonneville's power are
politically controversial.

14/ The dissent observes that on March 27, 1962, the Commission received
a telegram from the Chairman of the State of Washington Utilities
and Transportation Commission requesting that we qualify any approval
granted so as to prevent the transmission of federally generated
power until Congress has acted. The thrust of the telegram goes
to political and policy considerations with respect to the use of
the line which this Commission cannot consider in a security case.

No question was raised as to the eccnomics of the facility or the
soundness of the Applicant's financing program. The telegram,
moreover, was superseded and withdrawn by a later letter.
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Although we believe that the above considerations are dispositive of
this case, we wish to point out that the construction of a high capacity
interconnection between the two regions is in harmony with the results of
studies of eleztrical interconnections made by our staff, the Bonneville
Power Administration and the Department of the Interior. Such studies
vere made by our staff in 1950 15/ and 1953 16/ and show that an
interconnection between the electric utility systems in California and
the Pacific Northwest would be economically feasible and desirable. In
1960 the Bonneville Fower Administration submitted to the Senate Committee
on Interior and Insular Affairs a study llf of possible interconnections
between the Pacific Northwest and California. The Bonneville study noted
that a proposed intertie between Applicant's predecessor and Pacific Ges
and Electric similar to the one here involved would be less costly than an
interconnection, then considered, between the federal systems. In commenting
on this report in e letter of April 6, 1960, to the Senate Committee, the
Chairman of this Commission stated that the findings of the Bonneville Power
Administration indicate that a high voltage interconnection between the
Pacific Northwest and California would be desirable and economically feasible
regardless of whether the regional facilities were constructed and financed
by the Federal Government or private interests. As recently as December 15,
1961, a sgecinl task force of the Department of the Interior submitted a
report 15/ recommending that immediate steps be taken to interconnect the
elect¥ic generating plants of the Pacific Northwest and Pacific Southwest by
lines having a voltage of either 750 kv d-c or 500 kv a-c. Later, in a press
release of January 17, 1962 (Appendix C to the dissenting opinion) the Bonne-
ville Power Administrator stated that the plans of Applicant and Pacific Gas
& Electric "for a 110-mile 500-kv California intertie are consistent with
engineering recommendations of our Zﬁonneville Task Force report on a
Pacific Northwest-Pacific Southwest intertie.

{2/ Study of an Interconnection between the Electric Systems in the
Pacific Northwest and California, Federal Power Commission, February,
1950: PP- 26‘27 .

{E/ Report on Feasibility of California -- Oregon 230 kv Interconnection,
Federal Power Commission, March, 1953, pp. 66-67, 69-72.

Study of High Voltage Electricel Interconnection between the Pacific
Northwest and California, Bonneville Power Administration, February,

1960, p. 62.

Pacific Northwest-Pacific Southwest Extra-High Voltage Common Cerrier
Interconnection, Special Task Force of U.S. Department of Interior
5-6 (December 15, 1961).
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e dissenting opinicn raises a question as to the adequacy of
our rotic» and the length of the netice period. The notice procedure
in these cases was in nowise incensistent with the Commission's regular
practice in these matters. In each of the present proceedings, a
notice was prepared, describing the securities, setting forth tke
amounts involved, and stating that the proceeds of the proposed issues
would be applied to the payment of cuistanding notes and the premeticn
of the Applicant's construction program. These notices were ir the
form which has been customery in this agency for twenty-seven years.
They did not, to be sure, describe the items in the pregram as set
forth in the voluminous aspplicatisns. The notices recited, however, that
any perssn desiring to be heard nr make protest should do 85 on cr before
March 21, 1962, and that the applications were on file and available for
public inspection. The notices were dated and sent on March 1, 1962,
elong with copies of the applications, to the State Commissions of Cregon,
Wyoming, Washington, California, Montana and Idaho. The notices were
also sent to the Governors and Senators of each of those states and were
published in the Federal Register on March B, 1962, 27 FR 2259. The
covering letters to the State Commissions invited the attention of the
Commissions to our Flan of Cooperative Procedure, asked whether the
Commissions desired to engage in such procedure, and, if net, whether
they had any comments or suggestians. The letters te the Covernars also
asked for cemments or suggesticns.

\ notice in the Federal Register could nct, &s a practical matter,
uce the full applications and exhibits thereto. As observed above,
ice advised that all of the drcuments were available for public

ion. In our view, therefore, the notice was adeguate.

Nor was the notice period unreasenably short. All persons were
on notice as of March 8, 1962. Certainly, thirteen days, i.e., until
March 21, 1962, was an adequate peried within which to file a protest
or to declare a desire to be beard.

Since the security-issue jurisdiction of this Commission does not
embrace A certificating authority, it follows that the approval of the
issuance of the securities is not tantamount to an approval of the
Kamath Falls-Found Mountain line, or any other facility. Our action
in this case implies no opinion or ecorclusien on the questions whetker,
how or by whom Bonneville power should be transmitted ta Califeimia.

Commiss!oner Morgan deseunbtn. (hesmjesioner Woodwad did net par-
tiripate in $kese piv i

Radedb,
U
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BNITED STATES OF AMERICA
FEDERAL POWER COMMISSION

Pacific Power & Light Company Docket Nos. E-TO24 and E-T025

ERRATA NOTICE
(May 3, 1962)
OFINION No, 35k
OPINION ON AUTHCRIZING
ISSUANCE OF SECURITIES

;
E
(Iseued April 17, 1962)

firet full paragraph, line 2, add "12a/"
"follows:"

quotation, line 1, change "estensien" to read
"extension",

quotation, line 2, 1 rd "th before the
+ 4 !
g i

don” .

word "dissipa

add the following footnote: n12:
Coumerce Commission 190 (New York

Joseph H, Gutride,
Secretary
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3 07 ALL COMMUNICATRM
10 THL BACHAKTAXY

FEDERAL POWER COMMISSION

WASHINGTON 28

Docket Nos, E-T02L and E-7075 00gf'e ryr'(h"“"u
1 . . . nEl SECTIVY
Ppcific Power * Lipht Company, et al. ey T TRRAEE

April 12, 1962

TO THE PARTY ADDRESSED

Gentlemen:
Enclosed is a copy of the dissentins opinion by

Commissioner Morgan in the shove-desipnated matters,
Very truly yours

rs,
-

(_é B AE

Joseph H, Outiride,
Secretary,
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Pacific Power & Light Company ) Docket Nos, E-7024 and E-7025
April 12, 1962

MORGAN, Commissioner, dissenting:

"To be, not merely to seem" must be the cbjective of every regula-
tory agency deserving of public confidence and respect. A Commission
content with mere seeming, as in this case, substitutes ceremony and
ritual for that perceptive, vigilant guardianship of the public inter-
est expected of the great regulatory commissions of the United States,

In this order, which seemingly is concerned only with a routine
security issue, the staff and majority of the Commission seem to have
dealt alertly with all those technical details possibly entailing later
difficulty or unnecessary public expense., The "findings" of the major-
ity seem to indicate that thorough investigations were made at both
State and Federal levels, Thus the unknowing reader of this order
would never suspect the truth: that there has been no meaningful in-
vestigation of all the proposed construction to be financed by this
security issue by any agency at any level, Who, reading this order,
would imagine that no member of the Commission and no member of the
staff is presently able to attest from his own knowledge whether any
of the projects are in fact "compatible with the publjc interest" as
the law plainly requires and as the order blandly recites?

What private citizen or public official, after reading the order
-- or, for that matter, after reading the preliminary public Notice of
Application 1/ circulated among the various Commissions and Governors
of the States in which Pacific Power & Light Company operates -- would
dream that one of the projects proposed to be financed by this issue
of securities is an jnadequate, highly controversial, and financially
questionable substitute for the extra-high-voltage intertie between
the Bonneville Power Administration and the Central Valley project in
California recently proposed by the Department of the Interior and
scheduled for consideration by the current session of Congress?

Does a public notice which fails to notify the public concerning
a fact of that magnitude actually offer "opportunity for hearing"
under the Federal Power Act? I hold that it does not,

While applicant had publicly discussed its proposed line in a
general way by means of press announcement as long ago as last January,
neither the general public nor public officials in the affected States
regarded the proposal as a device for exporting BPA surplus to California
or understood that the proposed construction was involved in the finance
issue here under discussion, Thus the Commission's Notice of Applieation,

1/ Appendix A attached hereto.
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addressed to Governors and Utility Commissions in the affected States,
seemed -- but only seemed -- to notify them of an “opportunity for
hearing” on an important issue. That notice states:

"Any person desiring to be heard or to make any protests
with reference to said application should on or before
the 21st day of March 1962, file with the Federal Power
Commission, Washington 25, D. C., petitions or protests
in accordance with the requirements of the Commission's

ules of Practice and Procedure (18 CFR 1.8 or 1,10).

he application is on file and available for public

nspection,”

T
i

The difference (and the importance of the difference) between the
Commission's Notice of Application and a genuine public notice is amply
illustrated by the following telegram, dispatched and received while
the order was still under consideration as the direct result of my
telephone call on March 26, 1962, informing the Chairman of the State
of Washington Utilities and Transpertation Commission exactly what was
contained in the pending application. The telegram, addressed to all
Commissioners, was received at B:40 a,m., March 27, 1962.

"Re your Dockets E-7024 and E-7025 it is requested that
FPC give full consideration to position of Pacific North-
west area that no means be provided for the transmission
of Federally generated electricity outsida present service
area Bonneville Power Administration unless and until
proper Congressional safeguards be first provided this
area, As early as April 1959 in hearings before the
Senate Irrigation and Reclamation Subcommittee stated op-
position to any California tie-line until such adequate
safeguards existed, We therefore respectfully request
that in acting on foregoing dockets FPC qualify any ap=-
proval granted so as to limit any expenditures for inter-
connection to capacity not in excess of power resources
of applicant exclusive of Federally generated power until
Congr can fully consider required safeguards.”

Does all this throw a new light on the majority's recital, con-
tained in the order, that, on various dates immediately following
distribution of the Notice of Application to the Utility Commissions
of the States in which PPEL operates, each of those States approved
the security issue with no reservations as to the use of the funds
raised? It clearly seems so to me -- particularly in the case of
those States, Oregon and Washington, whose Commissioners testified be-
fore the Senate against any intertie proposal such as is now before us.

This seemingly routine financial matter, decided without a hearing
and upon the basis of applicant's representations and assertions alone,
actually is deeply involved in a controversy which has been raging with
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increasing intensity for nearly 15 years, It is the most important mat-
ter affecting the people of Washington, Oregon and California to come
before the Commission during the incumbency of any of its present members.
In its ultimate implications this issue is perhaps as important to the
States of the Pacific Northwest as any development since construction

of the first Federal main-stream dam across the Columbia more than 25
years ago.

In the light of these facts, I am persuaded that the "period of
public notice given in this matter" was unreasonably short, and that
the Notice of Application published and circulated by this Commission
was gravely deficient in that it conveyed not the slightest inkling of
the serious issues actually involved. Further, I am persuaded that the
Commission has not, in actual fact, found that all of the proposed con-
struction is "compatible with the public interest" as required by law,
for the reasons that:

(a) the applicant has not shown that there is or will be
enough non-Federal power to load the intertie in
question here; and

the availability of surplus Federal power -- which
might make the line economical -- depends upon a policy
decision that must be made by the Congress,

These being the facts, and they are the facts, it was not only
premature but impossible for the staff and the majority to "find" that
all aspects of the proposal are "compatible with the public interest."

I suggest there has been no such finding, that no record exists to sup-
port such a finding and that, to those who know and understand the rele-
vant circumstances, the alleged "finding" does not possess even the sem-
blance of reality.

Although no adequate record has been made in this proceeding, there
is a voluminous public record, most of it contained in Committee prints
and hearings of the United States Senate, 2/ concerning various proposals

2/ (a) Hearings before the Subcommittee on Irrigation and Reclamation

v of the Committee on Interior and Insular Affairs, United States
Senate, Eighty-Sixth Congress, First Session, on the Bonneville
(Pacific Northwest)-California Intertie, April 8 and 9, 1959,

Committee Print of the Committee on Interior and Insular Affairs,
United States Senate, titled "Pacific Northwest (Bonneville)
California Intertie," May 3, 1960.

Hearing before the Subcommittee on Irrigation and Reclamation
of the Committee on Interior and Insular Affairs, United States
Senate, Eighty-Sixth Congress, Second Session, on the Pacific
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for marketing seasonally-surplus Columbia River power in California by
means of physical interconnection to be built either by privately-owned
companies or by the Federal government. Discussion of such an intertie
goes back at least as far as 1948,

During the intervening years, every consideration of such an inter-
tie has involved complex problems posed by extension of the marketing
area of BPA and by the likelihood of conflicts between the Pacific North-
west and the Pacific Southwest over the possible use of the "preference
clause" to export power from the Pacific Northwest which is not surplus
to that area, but is, in fact, badly needed there. g

As a consequence of these long-continued discussions, all Senators
and Governors, as well as all Public Utility Commissioners of the
Pacific Northwest States, and, in addition, both Senators and the Gov-
ernor of California, are on record in opposition to any physical inter-
connection invelving the sale of Bonneville power to California-Oregon
Power Company (now a part of Pacific Power £ Light Company) or to
Pacific Gas and Electric Company, or to any other public or private
agency in California, unless and until protective legislation is adopted
by the Congress effectively quieting all controversy with respect to
such exports of power to California.

On July 21, 1960, the Senate Committee on Interior and Insular
Affairs adopted a resolution 3/ setting forth the foregoing facts and
requesting the Secretary of the Interior to:

(a) " =-- continue to suspend negotiations looking to the
sale and transfer of surplus power or energy from
the Pacific Northwest to California," pending com=-
pletion of surveys and preparation of protective
legislation, and

continued
Northwest (Bonneville)-California Intertie, May 5, 1960,

Hearing before the Subcommittee on Irrigation and Reclamation
of the Committee on Interior and Insular Affairs, United States
Senate, Eighty-Sixth Congress, Second Session, on the Pacific
Northwest (Bonneville)-California Intertie, June 15, 1960.

(e) Senate Committee on Interior and Insular Affairs, Resolution
adopted July 21, 1960,

Appendix B attached hereto,
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(b) " == submit to the Committee for consideration at the
next session of the Congress a draft of proposed leg-
islation designed to guarantee to consumers in the
Pacific Northwest States first call on power generated
by Federal agencies in that region, as requested by
the Governors of the Pacific Coast States."

Let us dispense with theoretical discussions of the doctrine of
separation of powers and the question whether a single Committee of
the Senate has authority to control the policies of an agency such as
BPA through Committee resolution: the pragmatic fact is that such a
resolution, coming from that particular Committee and backed by every
Governor and Senator from the states involved (as well as at least two
of the Utility Commissions of the states), is a resolution which the
Interior Department regards as binding upon it. In compliance, it has
suspended negotiations concerning the sale of EPA power in California
and the suspension is in effect now, This means that BPA power is not
now available for export to California by the applicant in this case,
or by any other private or public agency, and will not be available un-
til the Congress has settled the important issues of public policy
involved.

In the midst of this situation, and clearly for the political pur-
pose of influencing that policy decision of the Congress, applicant has
asked approval from this Commission for financing (and in an associated
proceeding has asked approval for rate filings covering certain inter-
changes of power), involving a most singular construction project to be
built jointly with Pacific Gas and Electric Company. This is to be a
transmission line, approximately 110 miles long, from Klamath Falls,
Oregon, to Round Mountain, California. 'It seems probable, though be~-
cause of the absence of any hearing or record or meaningful investiga-
tion it is not certain, that the southern (PGEE) end of the line will
not initially be connected to the PGEE Company Pit No. 3 hydro project,
thus hopefully avoiding the Commission's preliminary licensing author-
ity, but will be thus connected after construction is completed. The
line is planned to include pylons of extra carrying capacity, and 500
kv conductors and insulators. However, it will not initially, if ever,
include 500 kv terminal facilities and will be placed in operation at
230 kv. The projected line is situated in such fashion as to consti-
tute an almost mile-for-mile parallel and duplicate of a segment of
the EHV line proposed by the Interior Department and now under consider-
ation by the Congress.

This similarity of location and engineering design was highlighted
in a news release by the Administrator of BPA on January 17, 1962 4/ in
response to inquiries of reporters, The Administrator, in guarded
language, noted that applicant's proposed line was "consistent" with en-
gineering recommendations of the Interior Department for its own proposed

4/ Appendix C attached hereto,
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line, that the proposal "could provide an important link" in a full-
length intertie, and that applicant had "expressed willingness to lease
capacity in the intertie to Bonneville and other northwest utilities."

The Administrator pointedly did not endorse applicant's proposal,
nor did he comment on the terms of lease offered to BPA by applicant,
Instead he volunteered this significant comment:

"In view of our region's concern for protecting its power
supply, BPA will make no commitment to export surplus
Bonneville power outside the region until Congress has
acted upon regional preference legislation. Announcement
of the companies' plans makes it imperative that our en-
tire region get behind the enactment of such legislation."

It is important that we %ake note of the significant differences
between the two proposed lines, The Federal line is to be nearly 200
miles long, instead of 110; it is to have all the necessary terminal
facilities for EHV operation between the Columbia River and the major
California market areas; and it is to operate at extra high voltage
from its inception,

The circumstances allow it to be said with complete fairness and
accuracy that the main characteristics of applicant's proposed line,
viewed in the light of the impending policy decisions in the Congress,
are political, Its location was chosen for political effect. Its de-
sign and intended use have clear political overtones. The timing of
its application before this Commission and the urgency with which im-
mediate construction is advocated, reflect and reveal the forces of the
political arena rather than the sober, deliberate business judgment
with which wutility executives ordinarily approach such an investment.

Because of the absence of an investigation, hearing, or adequate
record in this proceeding, it is impossible, as I have already pointed
out, to "find" that an isolated segment of line such as this, located
in sparsely populated country with no heavy industry, connected at both
ends to several hundred miles of lower-voltage conductors, and lacking
any high-voltage terminals of its own, is "compatible with the public
interest." The anomalies in its design and intended use are enough to
give anyone immediate pause for reflection.

It is equally, and for the same reasons, impossible to reject the
line out of hand as being uneconomic, imprudent or otherwise incompatible
with the public interest, There simply is no record on which to base
either approval or rejection. I therefore have not advocated rejection
of the project in the present proceeding and I do not advocate rejection
nNowW,

On the other hand, it is comparatively easy to point out facts,
probabilities and possibilities concerning this proposed line which at
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the very minimum require the most detailed investigation and sober con-
sideration before giving it approval.

What I have advocated, and what I believe is clearly required by Sec-
tion 204 (a), (b) and (c) of the Federal Power Act, is careful investigation
and genuine opportunity for a hearing to determine whether the line is "com-
patible with the public interest" as alleged by the order, Failing this,
we confront the public not merely with negligent failure of the Commission
to secure the necessary information, but with the Commission's pointed and
obdurate refusal to ask the necessary questions,

Let us consider the fragmentary facts available to us. All State and
Federal authorities are agreed that a 230 kv line is justified and would be
useful in the proposed location, 'The line as proposed would initially and
for an undetermined period carry 230 kv but would be built (except for ter-
minal facilities and connecting lines) to 500 kv capacity. The amount of
over-building and over-investment has not been identified, but that it is a
substantial amount cannot be denied, Clearly this over-building represents
a complex gamble by PPEL and PGEE that (a) the building of a Federal or
other publicly-owned intertie can and will be prevented; that (b)eventually
the projected line will become a segment in a privately-owned Pacific North-
west-Pacific Southwest intertie; carrying (c) the Bonneville surplus load,
in addition to company-generated surplus and other purchases., In any gamble
involving three essential and interdependent elements such as those, the
hazard factor increases geometrically,

If this three-ply gamble is successful, presumably the excess capacity
of the segment under discussion here would at some future date become fully
utilized and therefore economically justified. It follows that, whatever
the eventual outcome, for an indeterminate period (during operation at 230
kv) the opposite would be true -- the fadilities could not be used to full
capacity and would not be economically justified,

It also follows that if the gamble is unsuccessful, i,e., if a tie-line
or system of tie-lines is built under Federal or other public ownership, it
is probable if not certain that the excess capacity of the projected line
will remain permanently, or for a very long period, unused and therefore
permanently or semi-permanently unjustified from an economic viewpoint. 5/

Here we enter an area in which the responsibilities of the Federal
Power Commission are to me very clear and of major importance., Let me
say at the outset that building excess capacity, in reasonable amounts
for a future market that has been carefully assessed, is not only proper
but commonplace in the utility industry, and on many occasions has had
the support of this Commission, after proper investigation. But here we
are not dealing with a solid and assured source of supply, and hence we

5/ Lest the foregoing reasoning be dismissed as theoretical, Appendices D

T and E are attached and should he studied carefully, Both are articles
from Electrical World, a Jeading trade journal of the electric utility
industry. Apperdiix D, published before the order was issued, illustrates
how little was Luown of the purposes behind the application in this case,
even within the industry itself, Appendix E, published after the order
¥as issued an' received by me after this dissent was written confirms

the purposes and TTe Strategy an e pamble by apnlicant aIready
outlined in this dissent.
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cannot measure -- in any case we have not measured -- the market, its
size, its rate of growth, or the degree to which it can predictably
carry the costs of the proposed construction so as to render it econom-
ically feasible, We have not done all these things, I repeat, because
we are not dealing with, and applicant has not shown, and very probably
cannot show, an assured source of power sufficient to load this pro-
posed line,

It is persuasively clear from the applicant's filed rate documents
and correspondence, as well as from the wording of contracts between
applicant and PGEE, 6/ that the proposed intertie is hopefully based on
the seasonal Bonneville surplus (though applicant has access to smaller
surplus supplies through other channels), and it may be presumed there-
fore that the Bonneville surplus is necessary in order to load and justify
the proposed construction, Further, it is clear that the future contract
which the applicant and its associate company hope some day to conclude
with the Bonneville Power Administration is substantially the same as,
if not identical with, the contract under negotiation between PGEE and
BPA in 1959, prior to adoption of the Senate Interior Committee resolu-
tion in 1960 which effectively halted negotiations for such a contract,
To say, therefore, that the source of power to load this line is nebu-
lous and speculative is to put the matter very charitably indeed.

Brought together, all of the foregoing elements add up to a pro-
posal which I do not believe can any longer be described as a "calcu-
lated business risk," in the words of Mr, Robert H, Gerdes, executive
vice president of Pacific Gas & Electric Company, testifying in 1959, 7/

Mr. Gerdes so described PGEE's proposal to spend several million
dellars on a tie-line in 1959, after admitting that under his proposed
contract with BPA: "I will stipulate right now that the power can be
curtailed at any time." 8/

If the proposal was a "calculated business risk" under those condi-
tions in 1959, what does immediate construction of a tie-line lock like
now, with BPA under effective prohibition against even discussing a con-
tract for export of power to California? Senators Kuchel and Jackson
called the proposed construction a gamble in 1959, though Mr. Gerdes
did not agree. B8/ |I believe it is indisputably a gamble now; a
straight-out heads-or-tails political gamble depending entirely upon

Appendix F attached hereto,

Hearings before the Subcommittee on Irrigation and Reclamation of
the Committee on Interior and Insular Affairs, United States Senate,
Eighty-Sixth Congress, First Session, on the Bonneville (Pacific
Northwest)-California Intertie, April 8 and 9, 1959, Page 165,

Ibid., Page 161,
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policy decisions still to be reached by the Congress., Yet the Commis-
sion was orally urged by the staff to approve the security issue in

this proceeding at once because PPEL had construction crews in the field
and wished to start construction of this line immediately in order to
avoid penalties,

And Staff said, "Let there be haste;" and there was haste, The
paraphrase may be slightly irreverent but it is entirely on point. 9/

Is there a possible basis in the public interest for allowing the
construction of major excess capacity by a public utility to the extent
proposed and under the conditions prevailing in this case? In justice
to the rate-payers who will eventually defray the costs of construction
under rates having the force of law, I cannot conceive of such a basis,

The argument has been made (and rejected by every regulatory com-
mission worthy of the name) that regulatory authority is powerless to
interfere with an adventure such as this because it lies within the in-
violable prerogatives of management. It would be a waste of time and
paper to cite all the cases which have held that, while there are some
areas of management discretion which should not be invaded unless re-
quired by the public interest, every improper or improvident decision
of management which threatens unduly to burden the rateipayer or other=
wise to damage the public interest is subject to review and reversal.
If it were otherwise, no regulatory law would ever have been enacted
or could ever have been enforced.

Virtually every manager, and certainly every manager of a public
utility in this country, who handles and spends other people's money
is rightly subject to public scrutiny and control under law, including
the Federal Power Act, and I will not lengthen this dissent by laboring
the point.

Another favorite thicket of the utility lawyer defending practices
such as those under discussion here is the argument that no interference
with an enterprise such as this one is proper because the impact of the
actions complained of is not sufficient to bankrupt the company even if
the worst consequences were to ensue, and the effect upon the individual
rate-payer, while not exactly a happy one, would not be disastrous,

This begs the question and raises a smokescreen of sophistry into
the bargain. There is a principle involved here, and a supremely important

Judge Henry J. Friendly, of the United States Second Circuit, on
February 13, 1962, in an Oliver Wendell Holmes lecture before the
Harvard Law School adverted to the same subject in the following
words: "In these large agencies a considerable amount of delega-
tion is inevitable; definition of standards is required if the
agency members are to be masters of the staff rather than the
slaves of anonymous Neros, each fiddling his own tune,"
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one, How can we condone practices on a limited scale which, if in-
dulged on a larger scale, would unquestionably threaten the solvency
of an entire utility system? Where is the line of demarcation beyond
which "tolerable" practices become intolerably dangerous?

Here too the respected regulatory agencies have refused to be led
down the primrose path., There are industries, particularly in the
extractive mineral field, wherein gambling is such an essential and
customary part of their business practices that the courts have, with-
out prejudice, likened them to a poker game. The electric utility in-
dustry has never been considered one of these. It should not become
one under the aegis of the Federal Power Commission,

Section 204 (a) provides that public utilities may not issue se-
curities unless the Commission finds, among other things, that the
purpose for which the proceeds will be spent is "compatible with the
public interest." This provision has never been interpreted by the
courts. Nevertheless some light as to the responsibility and burden
which it imposes on the Commission and utility, respectively, can be
gleaned from the court's interpretation of the similar but less stringent
requirements of Section 203, The latter section prohibits electric util-
ity mergers unless the Commission finds them to be "in the public inter-
est," In Pacific Power and Light Co,, et al. v. Federal Power Commission,
111 F., 2d 1014 at 1016, the court explained that the purpose of this pro-
vision is to insure

"against public disadvantage through a requirement of a
showing that mergers , . . will not result in detriment
to consumers or investors or to other legitimate na-
tional interests."

For this reason, it continued,

"the Commission properly requires applicants to make a
full disclosure of all material facts, The burden is
on _them of showing affirmatively that the acquisition
or merger is consistent with the public interest. The
Commission must necessarily take an over-all view and
in many cases it will , . . be called upon to weigh
considerations pro and:con." (Emphasis supplied.)

In the light of that pronouncement, I am unable to agree that the
applicant here has made, or has been required to make, the showing
clearly called for by the Act prior to granting the authorization re-
quested., Section 204, as will be seen, is prohibitory in character;
it permits authorization of securities "only if" the Commission has
obtained information on which it can make the detailed findings that
are conditions precedent to its action thereunder., In pertinent part,
Section 204 (a) of the Federal Power Act (16 USCA B24c) provides that:
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or deny proposed construction on that ground, But that is no reason
for suspending or confining our inquiry, for the fact remains that
this Commission can disapprove proposed utility construction under its
power to approve or disapprove the purposes and projects for which
utility securities to finance that construction will be issued.

Indeed, this has been done by state regulatory commissions armed
with only security approval powers whenever, after an investigation
a nd hearing, those commissions were satisfied that the purpose for
which securities were to be issued was not "reasonably necessary” to
carry out the stated purpeses of the electric utility concerned.

01d Dominion Electric Cooperative, 86 PUR NS 129, is a case partic-
ularly in point -- where a regulatory commission armed only with the
power of approval or disapproval over security issues used that author-
ity to prevent construction of generating and transmission facilities
which the commission found not "reasonably necessary" for carrying out
the company's utility responsibilities. The matter is discussed there
in full.

"Counsel for 0ld Dominion argue", the Virginia Commission
began, "that the only question for the Commission to de=-
cide is whether or not $16,000,000 is needed to acquire
the structures described in the application, . . . Under
that interpretation of the statute the only issue before
the Commission would be whether the amount of $16,000,000
is reasonably necessary. Since that amount obviously is
necessary, it would lighten our labors if that were the
correct interpretation of the statute.

"In our opinion that is not what the statute means. The
+ « » purposes of the law as well as its language show
that the words 'reasonably necessary' mean not merely that
the amount of money sought through the issuance of securi-
ties must be necessary to acquire the proposed structures,
but also that the proposed structures themselves must be
reasonably necessary for the accomplishment of some pur-
pose having to do with the obligations of the utility to
the public and its ability to carry out those obligations
with the greatest possible efficiency. # * # If the utility,
by deciding to build a $16,000,000 plant automatically had
the right to borrow $16,000,000, there would be no function
for the State Corporation Commission to perform except
solemnly to record the fact that $16,000,000 would be rea-
sonably necessary to build a $16,000,000 plant, The gen-
eral assembly, in passing the statute, could not, in our
opinion, have intended that result, because it would appear
to be very much better to have no statute at all than to
have one that produced only that result. # % * Evidence
that the general assembly meant for the Commission to
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consider the public interest and not merely the question
of whether the amount of money sought was necessary to
acquire the proposed plant is found in the following pro-
visions of § 56-61:

'The Commission may by its order grant permission
for any such issuance or assumption in the amount
or on the terms applied for, or in a less amount,
or on different terms, or not at all, and may in-
clude in its order such terms and conditions fairly
relating to the matter of such issuance or assump-
tion as it may deem reasonable or necessary,'

"The quoted language gives the Commission authority it
could not usefully exercise if its only function were to
pass on the amount of money needed to acquire the plant
and not on whether the plant itself was reasonably neces-
sary to perform the public duties of the public utility,"

The Supreme Court of Massachusetts interpreted the words "reason-
ably necessary," as used in a statute dealing with the issuance of se-
curities by public utilities, in the same manner. Speaking in Lowell
Gas Light Company v. Department of Public Utilities, 62 PUR NS 738, at
4433 bh NE 2d 640, that Court said that:

"since the words 'reasonably necessary' are not employed
solely with reference to the amount of a proposed issue
but refer also to the necessity of the issue itself, it
follows inevitably that the Department must inquire
whether the declared purpose of the proposed issue is in
fact in the circumstances a reascnably necessary purpose.
And having in mind that the function of the Department is
the protection of public interests, we think that 'reason-
ably necessary' means reasonably necessary for the accom-
plishment of some purpose having to do with the obligations
of the company to the public and its ability to carry out
those obligations with the greatest possible efficiency."

In this case, perhaps for the reasons spelled out in the Virginia
and Massachusetts cases cited, the Commission avoided finding that the
proposed construction was "reasonably necessary;" choosing to find in-
stead that it was "reasonably appropriate,”

I disagree, There are grave doubts, as I have shown, whether the
proposed construction is or can be made "compatible with the public in-
terest" in the existing circumstances. Until it passes that first and
essential test on the basis of findings of fact, it is not helpful to
talk about the proposed construction as belng "reasonably appropriate,"
Such talk is, in fact, fuzzy, premature, and represents a conflict in
terms.
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The doubts concerning the projected construction are serious. They
are genuine. They relate to the public interest which the applicant is
required by law to serve and we are required by law to protect.

This order should be reconsidered by the Commission for the pur=
pose of determining whether the projected construction is, in fact and
in law, compatible with the public interest, If any portion of it is
found wanting in this respect, restrictions should be placed upon the
use offtinds raised by this security issue for advancement of the spe~
cific project or projects involved, until such time as full compatibility
with the public interest can be, and has been, factually demonstrated.

I repeat that, to the extent we fail to do this, we confront the
rate-paying public -- and its elected and appointed representatives at
both State and Federal levels -- not merely with our failure to insist
upon the necessary information but with our specific and repeated refusal
to ask the necessary questions,

Whether such behavior is caused by legal obfuscation, confusion or
timidity I am unable to say, but I heartily disagree with and dissent
from it.

Howard Morgan, Commissioner
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UNITED STATES OF AMERICA
FEDERAL POWER COMMISSION

Pacific Power & Light Company Docket No. E-TO2L

ROTICE OF APPLICATION

(March 1, 1962)

Take notice that on February 19, 1962, an application was filed with
the Federal Power Commission pursuant to Section 204 of the Federal Power
Act by Pacific Power & Light Company ("Applicant"), & corporation organized
under the laws of the State of Maine and doing business in the States of
Oregon, Wyoming, Washington, California, Montana and Idaho, with its principal
business office at Portland, Oregon, seeking an order authorizing the issuance
of $35,000,000, in principal amount of First Mortgage Bonds, Series due 1992.
Applicant proposes to issue the aforesaid Bonds under its presently existing
Mortgage and Deed of Trust, dated July 1, 1947, to Guaranty Trust Company
of New York (now Morgan Guaranty Trust Company of New York) and Oliver R.
Brooks (Wesley L. Baker, successor), as Trustees, as heretofore supplemented
by twelve supplemental indentures and as to be further supplemented by a
Thirteenth Supplemental Indenture to be dated as of April 1, 1962. The Bonds,
to be dated April 1, 1962, will be sold at competitive bidding and will bear
interest at the rate per annum to be fixed by competitive bidding, Applicant
states that the net proceeds of the issuance and sale of the Bonds and of not
to exceed 696,605 additional shares of its Common Stock of the par value of
$3.25 per share (proposed to be sold separately - Docket No. E-7025) will be
applied to the payment of notes then outstanding (not expected to exceed
$42,000,000 in principal amount) under a Credit Agreement dated as of
August 15, 1961 and to the carrying forward of Applicant's construction pro-
gram - estimated at $44,000,000 for 1962 and $56,000,000 for 1963.

Any person desiring to be heard or to make any protests with reference
to sald application should on or before the 2lst day of March 1962, file
with the Federal Power Commission, Washington 25, D.C., petitions or protests
in accordance with the requirements of the Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10). The application is on file and available for
public inspection.
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Joseph H. Gutride

Secretary
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Appendix A
UNITED STATES OF AMERICA
FEDERAL POWER COMMISSION

Pacific Power i Light Company ) Docket No. E-T025
NOTICE OF APPLICATION

[f{‘-_!‘ch 1, 1962 )

Take notice tbat on February 19, 1962, an application was filed with
the Federal Power Commission pursuant to Section 20k of the Federal Power
Act by Pacific Power & Light Company ("Applicant"), a corporation organized
under the laws of the State of Maine and doing business in the States of
Oregon, Wyoming, Washington, California, Montana and Idaho, with its prin-
cipal business office at Poriland, Oregon, seeking an order authorizing the
issuance of not to exceed 696,695 shares of its Common Stock with a par value
of $3.25 per share. Applicant proposes to offer the aforesaid Common Stock
initially on a pro rata basis to holders of record of Applicant's presently
outstanding Common Stock on the rights offering record date, in the ratio of
one share of additional Common Stock for each twenty shares then held. The
price of the additional sharez will be determined by Applicant's Board of
Directors shortly before the proposed offering date, at an appropriate dis-
count. Each common stockholder of record will receive a transferable sub-
scription warrant expressed in terms of rights which will have a life of not
less than twenty days. Where the number of rights evidenced by & warrant
is not evenly divisible by 20 or is less than 20, then the holder will be
entitled to subscribe for one full share with the number of rights which
exceeds a multiple of 20 or is less than 20. Applicant will not accept sub-
scriptions for fractional shares. Any shares of the additional Common Stock
not subscrived for by warrant holders pursuant to the aforesaid subscription
offer will be sold by Applicant to underwriters at the same price at which
the shares are to be sold to Applicant's stockholders. The underwriters'
compensation for commitments to purchase any unsubscribed shares is to be
fixed by competitive bidding. Applicant states that the net proceeds of the
additional shares of Common Stock and of $35,000,000 in principal amount of
First Mortgage Bonds, Series due 1992 (proposed to be scld separately -
Docket No. E-T024) will be applied to the payment of notes then outstanding
(not expected to exceed $L2,000,000 in principal amount) under a Credit
Agreement dated as of August 15, 1961 and to the carrying forward of Appli-

cant's construction program - estimated at $44,000,000 for 1962 and $56,000,000
for 1963.
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Appendix B

(The following resolution was adopted by the Senate Committee on
Interior and Insular Affairs on July 21, 1960:)

PACIFIC NORTEWEST (BONNEVILLE) CALIFORNIA INTERTIE

Whereas the Committee on Interior and Insular Affairs by resolution
on May 19, 1359, requested the Secretary of the Interior to suspend all
negotiations for tbe interconnection and the sale of surplus power from
the Bonneville or Columbia River Basin system to California until a study
and analysis of the feasibility and desirability of a bigh voltage inter-
connection for the disposal of surplus secondary energy between the Fed-
eral power systems of the Pacific Nortbwest and California; and

Whereas & report on the analysis requested was submitted to the com-
mittee under date of February 17, 19642; and the committee held public
hearings May 5, 1960, and June 15, 1960, on tbe subject; and

Whereas the Govermor of California, in cooperation with the Governors
of Oregon and Washington, has requested further time for a study and
analysis of a high voltage interconnection pending the completion of the
report of consultants retained by the Governor of California in cooperation
with the Governors of Oregon and Washington, and in consideration of
legislation that would effectively protect the interests of the United
States and the power consumers of the Pacific coast areas; and

Whereas the quantities of surplus energy which may be interchanged
between the Pacific Northwest and California range from b hillion kilowatt-
hours in a dry year to 25 billion kilowatt-hours in a wet year; and

Whereas the committee has heard testimony asserting very substantiel
benefits accruing from the construction of a high-voltage interconnection
between the Pacific Northwest and California and indicating that further
studies are required to make a full disclosure of the potentialities of
the proposed intertie; and

Whereas the committee finds that the public interest in the inter-
connection and transfer of power or energy within the Pacific coast areas
may require legislation to insure protection of the Federal power and
multiple-purpose projects in the systems; and

Whereas a completion of the independent study and analysis of the
proposals is essential before any commitment is made on behalf of the
United States with respect to the transfer of power or energy from one
area to the other of the Pacific Coast States; Therefore be it

Resolved, That the Committee on Interior and Insular Affairs requests
the Secretary of the Interior to continue to suspend negotiations locking
to the sale and transfer of surplus power or energy from the Pacific
Northwest to California, pending the completion of the survey and analysis
by the consultants retained by the Governors of the Pacific Coast States 3
the submission of their report to the committee; and the consideration of
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lation that will protect the interests of the United States and the
consumers concerned; be it further

Resolved, That the committee requests the Secretary to submit to the
committee for consideration at the next session of the Congress a draft
of proposed legislation designed to guarantee to consumers in the Pacific
Northwest States first call on power generated by Federal agencies in

that region, as requested by the Governors of the Pacific Coast States;
be it further

Resolved, That the Secretary advise the committee of his action with
respect to compliance with the request in this resolution.

Approved by the Committee on Interior and Insular Affairs on June 21,

1960,

James E. Murray, Chairman
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FOUR CALIFORNIA UTILIT

al

California

California's four principal investor-owned utilities have offered
to construct an extra-high-voltage transmission line to carry Northwest
power to southern California,

The offer is in effect a competing proposal to the Interior De-
partment's task force proposal for a 750-kv, de line between Bonneville
Power Administration and California (EW, D 25, 1961, p. 34),

The joint proposal by the four uti fi & Electric
Co., Southern California Edison Col, California Electric Power Co., and
San Diego Gas & Electric Co. -- was made contingent upon Northwest power
being available and on terms that will make construction of the 1
economically feasible., These four utilities recently formed the Calif-
ornia Power Pool (EW, Dec. 25, 1961, p. 34),

The offer, referred to in PGEE's just-issued 1961 annual report,
was believed to have been made during a meeting with BPA chief ¢

Luce and other officials several weeks ago.

To be constructed in stages

The report goes on to say: "This line will be constructed in
stages as needed and existing transmission capacity of the Californ
companies will be used to the maximum extent to avoid unecc i
cation of facilities. 1In view of the transmission line:
and to be constructed by the California companies, there
whatever for the federal government to spend vast sums of taxpayer's
money to construct the tran sion facilities recommended by the
(Interior) task force. The lines to be built by the Califoernia com-
panies will be at no cost to taxpayers and, furthermore, will be pro-
ductive of substantial tax revenue."

The proposed line (of not less than 500 kv) would extend south
from PGEE's Round Mountain 5

ubstation in the Shasta area, North from

Round Mountain will be the previously anncunced $1l-million, 103-mile,
intertie with PPEL's 230-kv system at Klamath Falls, Ore. (EW,

No menticn is made in the PGEE report of a further extension north
from Klamath Falls to The Dalles or some other peint in the BPA system.
Presumably, some sort of extension would have to be built
California Pool offer is accepted,
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Meanwhile, the peration is moving ahead. The
sing of an existing 220-kv

first step occurred 1 Dec 5
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s Magunden Substation,
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The four pool members are presently working on details of further
interconnections and other arrangements to permit full operation of the
pool.,

details have b released on the 500-kv Round Mountain-

line, Some 600 latticed steel guyed H-frame structures
to carry the ACSR cable. Maximum design wvoltage will be
The line will be completed in“the fall of 1963 and will be

first at 230 kv,




N.

ADMINISTRATIVE PROCESS

Appendix F

Pacific Gas and Electric Company
245 Market Street

San Francisco 6, California

R. Sutherland
President

January 5, 1962

Pacific Power & Light Company
Public Service Building
Portland 4, Oregon

Gentlemen:

This letter states our agreement to sugment our existing elec-
tric interconnection facilities by the construction of a new large ca-
pacity tranamission line to provide for the sale and exchange of energy
between our companies and for the parallel operation of our systems )
and to provide facilities and arrangements that make possible the sale
end exchange of energy between other electric systems in the Pecific
Northwest and PGLE, either directly or indirectly through PP&L.

We agree to continue to maintain our respective portions of our
existing interconnecting transmission lines. These lines, which connect
our electric systems at two points, both located at Delta in Shaste
County, are the "Cottomwood Line", a 110-kv electric transmission line
running from PGEE's Cottonwood Substation via Delta to PPaL's COPCO No. 2
Power House in Siskiyou County, and the "Stillwater Line", a 60-kv elec-
tric transmission line running from PGAE's Stillwater Substation "B" via
Delta to PP&L's COPCO No. 2 Power House in Siskyou County.

In addition, we agree to construct, operate and maintian a new
transmission line running from Klamath Falls to Round Mountain, with the
point of interconmnection on or in the immediate vicinity of the towmship
boundary line between Townships 42 N and 43 N in Range 1 E, MDB&M, PPeL
will construct, own, and operate the norther section of the line, with
terminal facilities et Klemath Falls, end PGEE will construct, own, and
operate the southern section, with terminal facilities at Round Mountain
and also, if it wishes, et Pit 3. The line shall be capsble of operating
at not less than 500 kv, and shall be designed and constructed in ac-
cordance with specifications acceptable to both parties. However, the
line will be operated initially at 230 kv, and accordingly the terminal
facilities shall be constructed for initial operation at that voltage.
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The construction of the line and terminal fecilities shall be commenced
promptly after the execution of this agreement, and shall be completed
as soon as practicable.

We shall contimue to study Jointly the economic feasibility,
in the light of developing circumstances, of converting the line to
operation at not less than 500 kv and also of extending it in a norther-
1y and southerly direction to provide an extra high voltage intertie be-
tween the Pacific lNorthwest and Celifornia. It is understood that we
will convert the line to operation at not less than 500 kv and extend it
in both directions at such time as we jointly determine that such actions
are economically Jjustified.

After supplying customers off of the Cottonwood and Stillwater
Lines, the primary use of the three interconnecting lines shall be for
firm service, exchange service (including emergency service) and sales
of spurplus energy between PP&L and PGEE. It is contemplated that PP&L
mey have transmission capacity in its system that will not be required
for purposes deemed necessary by PP&L. PP&L intends to make such excess
transmission capacity, along with any excess capacity in the three inter-
connecting lines after serving their primary use, availsble for service
between Bonneville Power Administration and utility companies in the
Pacific Northwest and PGXE. In such case FPP&L will make a reasonable
charge for transmitting the energy of any other company or agency over
its system, the exact amount of the charge to be as agreed upon between
FP&L and the owmer of the energy.

PGAE and PP&L will plan and operate their systems so that the
flow of reactive power will not adversely affect the system of the other,
and they shall operate, or provide for others to operate, adequate tie
line and frequency control equipment so as to minimize the power swings
over the lines and to contribute a proportionate share of the total inter-
comnected system frequency regulation. In addition, an operating commit-
tee consisting of an equal number of representatives from each company shall
meet from time to time to agree upon methods of operation and related
matters in order to achieve the purposes of this agreement, and such matters
shall include, but not be limited to, reactive power, voltage regulation,
tie line control settings, clock corrections, deviations from energy de-
livery schedules, emergency operations, estimates of deliverties during
meter outages, and scheduling arrangements.

From time to time FP&L may desire to purchase energy from PG&E.
PGLE agrees to sell FP&L energy provided that PG&E has surplus energy and
the parties have mutually agreed as to the price to be paid, the period
to be covered and the time of day deliverties are to be made.

The power sale agreement dated July 1k, 1952, as heretofore
amended and supplemented, between PGRE and The California Oregon Power
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Company and to which PP&L is the successor, is hereby in its entirely
cancelled effective February 1, 1962, Appropriate notice shall be given
to the Federal Power Commission immediately upon the execution hereof
and the necessary schedules filed with the Commission in accordance with
the terms of this agreement.

Service wlll commence under this agreement and in accordance
with the attached rate schedules on February 1, 1962, and the agreement
will remain in effect until February 1, 1972, and from year to year
thereafter, terminable on one year's written notice given by either one
us at any time after January 31, 1971.

If this letter and the attached schedules correctly state our
agreement, please sign and return one of the enclosed copies hereof.

Yours very truly,
PACIFIC GAS AND ELECTRIC COMPANY

By

We agree:

PACTIFIC POWER & LIGHT COMPANY

By D. R. MeClung
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FEDERAL POWER COMMISSION
WASHINGTON 25, D.C.

Docket Nos. E-7024 and E-2025
Pacific Power & Light Company

December 7, 1962

TO THE PARTY ADDRESSED:

Enclosed is a copy of a statement filed by
Commissioner Morgan "dissenting further" in the

above-designated matter.

L/f‘ A
Joseph H. Outride
Secretary
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Pacific Power & Light Company Docket Nos, E-7024 and E-7025

MORGAN, Commissioner, dissenting further:

On March 28, 1962 the Commission published orders in these dockets
authorizing, as of that date, the issuance of securities for the purpose
of financing a number of projects, including a particular transmission
line from Klamath Falls, Oregon tc Round Mountain, California which
was, and remains, a highly questionable undertaking, Because of the
importunities of the applicant and its associates in the financial
community, the majority of this Commission were anxious to issue their
order on March 28, without waiting for my dissent to be prepared, and
as noted in the order I consented to that arrangement,

Because the order was effective as of March 28 and time for appeals
for reconsideration or a hearing was running, I prepared my dissent as
rapidly as possible, filed it with the Secretary of the Commission on
April 3, and on that date distributed copies to the Governors, Senators,
Congressmen and Public Utility Commissions of the states involved so
that they might have prompt understanding of the important questions
bearing on the public interest which theretofore had been obscured,
both by the Commission's earlier "public notice" and by the order.

Acting under instructions not concurred in by me, the Commission's
Secretary thereafter withheld my dissent from publication by the Commis-
sion while the majority prepared an opinion attempting to explain their
position in the case. After post-dating it to April 12, the Secretary
published my dissent on that date, and the majority opinion was published
five days later, on April 17, while I was in Canada fulfilling a speaking
engagement. This procedure, involving the post-dating of my dissent
which had not been agreed to by me, created a situation giving the un-
avoidable impression that the dissent and the majority opinion had been
exchanged for examination by the respective authors prior to publication,
and that arguments made in the majority opinion and unanswered in the
dissent were either unanswerable or were acceptable to me.

That any such impression can only be wholly false is clear from the
foregoing statement of the facts,

Further, as I shall show, the focus of the majority opinion was so
narrowly directed toward rationalization of the majority's position,
rather than toward the public interest, that it repeatedly distorted
the facts, the law, and common logic and, as an end result, virtually
emasculated Section 204 of the Federal Power Act which sets forth the
Commission's responsibilities with respect to security issues, Since
this was the first and only occasion cn which the Federal Power Commis-
sion has ever expatiated on its powers and duties under Section 204,
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this unfortunate series of circumstances has resulted in publication
of a majority opinion virtually repealing that portion of the Federal
Power Act, while serving as a precedent for nonfeasance in the future
even more scandalous, if possible, than that of the past.

In the months which have intervened since publication of the ma-
jority opinion it has already served as a reference-guide for examin-
erc, for staff members, and for Commissioners themselves who wish to
avoid the duties and responsibilities in service of the public inter-
esi spelled out clearly by the Congress in the Federal Power Act.

In these circumstances I have the unavoidable duty, in behalf of
the publxc interest, of commenting further in this matter. In doing
so it is not my purpcse to prolong or exacerbate the controversy, but
to bring all aspects of this matter into proper perspective for the
benefit of those who may refer to this case and its important issues
in the future.

In an attempt to explain their refusal to discharge a duty Congress
assigned this Commission, my colleagues have repeatedly misstated my
position. Contrary to their claim, I never suggested that "the Commis-
sion should have withheld its approval" of and "should have scheduled a
hearing" on a $55 million security issue, "merely because a small frac-
tion of the proceeds [estimated by the majority at $1.5 million, or
2,7% of the total issue] are to be devoted to the construction of fa-
cilities . , , for a future use which may not materialize,"

Throughout our deliberations, as my colleagues well know, I raised
no question regarding the undertakings to be financed with the bulk of
the issue. I was concerned, and I remain concerned, solely with the
question of whether or not the expenditure of an estimated $1.5 million
to enlarge the proposed Klamath Falls-Round Mountain tie-line is com-
patible with the public interest. I was unable, and I remain unable,
to state the confines of that concern more clearly than I did in my
first dissent, viz:

"It is . . . impossible to reject the line out of hand
as being uneconomic, imprudent or otherwise incompat-
ible with the public interest, There simply is no
record on which to base either approval or rejection,

I therefore have not advocated rejection of the project
in the present proceeding and I do not advocate rejec-
tion now.

* *

‘"What I have advocated, and what I believe is clearly
required by Section 204 (a), (b) and (c) of the Federal
Power Act, is careful investigation and genuine
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opportunity for a hearing to determine whether the
line is 'compatible with the public interest' , , ."

As this was the sole and separable question of the case, its determi~
nation did not require us to delay the remainder of the issue, The
sections of the Act referred to above specifically give us the power

to separate a single project for detailed investigation; to withhold
approval of the expenditure of capital for such a project pending
completion of the investigation; and to approve the issuance of capital
securities and the expenditure of the proceeds on all other projects
while such an investigation takes its course. That is the procedure --
and it is the only procedure -- which I advocated in this case,

Regardless of the "politically controversial™ nature of such an
inquiry, our statutory responsibility and oath of office require us
to consider questions which can only be answered by such an inquiry,
The majority's obdurate refusal to inquire cannot be concealed by
distorting my position,

But the more serious result of the majority's position is not
their refusal to determine whether "the construction of facilities °« s .
for a future use which may not materialize" is "compatible with the
public interest." Nor is it the majority's refusal to define or even
discuss "the public interest" as a standard., The more serious result
is that -- acting on behalf of the Federal Power Commission, and in
the first and only exposition this Commission ever made of Section 204
=~ the majority have totally discarded "the public interest" as a
standard, despite its unobscurable presence in the statute!

Section 204 (a) clearly and with no trace of ambiguity states that
before it may approve a security issue this Commission must satisfy it-
self that the specific undertaking to be financed --

(1) is lawful, and

(2) that the company is legally authorized to perform it,
and

(3) that its performance "will be compatible with the

public interest," and

(4) that it will be consistent with the proper performance
of public utility service, and

that it will not impair the company's ability to serve
as a public utility,
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As each of these constitutes an independent standard, we are legally
forbidden to approve an issue unless we can find, in fact as well as
in fine-spun legal theory, that the proposed undertaking meets each
test,l/

Obviously, the fact that Congress refused to prescribe an alter-
native standard -- one under which the Commission could have approved
or disapproved an undertaking in its discretion -~ in no way diminishes
the Commission's duty to determine whether a proposed issue meets the
five standards Congress did prescribe. Nor does it diminish the Com-
mission's authority and duty to disapprove an issue if the undertaking
fails to meet any one of the five standards, each of which has a sep-
arate efficacy.2/

In their anxiety to avoid decisional responsibility, the majority
have perverted the public law. The first two and one-half pages of
their statement describe the application and staff's "careful examina-
tion" thereof. Then, after explaining for three pages that the test
of "public convenience and necessity" is more discretionmary than the
test of "the public interest," they rule that we need not apply "the

The Commission, of course, must make the additional finding that
"such issue , ., . is reasonably necessary or appropriate" for an
undertaking if it satisfies each of the five prior standards,

As introduced, the bill that contained what became Title II of the
Federal Power Act (S. 1725 and its House companion H.R. 5423, 74th
Cong. lst) made no reference to "the public interest"™ whatsoever,

or to any of the other standards, in what is now Section 204 (bill
Section 206),

Instead, the bill provided at Sec, 204 (of the original) that: "No
public utility shall undertake the constructior of or extension of
any facilities ., , ., unless and until there shall first have been
obtained from the Commission a certificate that the present or fu-
ture public convenience and necessity require or will require such
new construction . . ." As this authorized the Commission to exer-
cise precedent, unrestrained certificating authority over all util-
ity construction for interstate purposes, the securities section
merely stated that utilities could only issue securities for au-
thorized purposes.,

But the Senate and House Commerce Committees chose not to vest un-
confined certificating power in this Commission, ' Accordingly,

they deleted the certificating section in its entirety, and inserted
five specific standards in the securities section inctead, (See

S. 2796, in the nature of a substitute for S. 1725, as reported by
each Committee and as passed.)

-g48 O - 63
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public interest" test because Congress rejected the discretionary test
of "public convenience and necessity"! Specifically, the majority
opinion rules that, "in testing a security issue by the statutory
standard,” the Commission need only satisfy itself that the specific
undertaking to be financed --

(1) is lawful,

(2) that the company is legally authorized to perform
it, and

(3) that it will not impair ("squander") the company's
ability to serve as a public utility,

As can be seen, this ruling is in flat and flagrant opposition to the
law,

The remainder of the majority's statement consists of a series
of question-begging assertions that this Commission is not empowered
to determine whether a publicly-owned interconnection should be con-
structed (a determination I have never suggested we should or could
make), or whether the company's proposed interconnection should be used
to transmit surplus Bonneville power to the Pacific Southwest (another
determination never sugges:ed by me), glus an assertion that applicant's
proposal is not "totally improvident."3/ It concludes with references
to the desirability of an effective regional tie-line, the alleged
"harmony" of applicant's proposal with certain of the Bonneville Power

Administration's engineering recommendations, and an explanation (which
does not explain) why the Notice herein did not give notice.

3/ The majority tested the proposal by (only) three standards. It
says the question "is whether from an economic standpoint . . .
an investment incontrovertibly within the lawful corporate pur-
poses of the Applicant -- represents a totally improvident busi-
ness decision," But the majority did not apply the economic test
either, having previously ruled that "whether [a publicly-owned]
interconnection would ., . . remove any economic justification for
Applicant's proposed expansion , , . [is] not for us to decide,"
Instead, as a substitute for the investigation it refused to make,
it merely provided a series of hollow official recitals, such as:
"we have no reason to think" that the investment would be "totally
improvident"; "this Commission estimated only last January that
the demand for electric energy in 1980 will be 3,75 times the re-
quirements in 1960"; and so on, This orotund approach will not
prevent undertakings "which make impossible the proper and most
economic performance of public utIlity functions." (Sen, Rept,
621, 74th Congress, emphasis supplied.) In sum, the majority de-
clined to scrutinize the matter at all.
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The majority refused to consider, discuss, or acknowledge ~- and
labored to obscure =- the only question of the case: namely, whether
or not it is in "the public interest"%/ for a company, in the face of
an effective prohibition against the export of surplus Bonneville power
and in order to protect its private monopoly position, to expend capital
underwritten by the ratepayers in a risky attempt to prevent the con-
struction of an admittedly needed extra-high-voltage regional inter-
tie by the construction of a designedly inferior substitute, Manage-
ment here, as in all similar cases, cbviously considers the risks
justified as a means of achieving the ends chosen by management; but
the question is whether these means or these ends should be imposed
on the ratepayers who must ultimately pay the bill. Our duty is to
answer that question, And abdication is not an acceptable substitute
for a duty discharged.

In an attempt to extract from the majority some sort. of lucid ex-
position of their refusal to answer the question I included the fol-
lowing passage in my dissent:

"Another favorite thicket of the utility lawyer defend-
ing practices such as those under discussion here is
the argument that no interference with an enterprise
such as this one is proper because the impact of the
actions complained of is not sufficient to bankrupt
the company even if the worst consequences were to en-
sue, and the effect upon the individual rate-payer,
while not exactly a happy one, would not be disastrous.

"This begs the question and raises a smokescreen of
sophistry into the bargain, There is a principle in-
volved here, and a supremely important one, How can
we condone practices on a limited scale which, if in-
dulged on a larger scale, would unquestionably threaten
the solvency of an entire utility system? Where is the
line of demarcation beyond which 'tolerable' practices
become intolerably dangerous?

"Here too the respected regulatory agencies have refused

to be led down the primrose path, There are industries,
particularly in the extractive mineral field, wherein
gambling is such an essential and customary part of their
business practices that the courts have, without prejudice,
likened them to a poker game., The electric utility indus-
try has never been considered one of these. It should mot
become one under the aegis of the Federal Power Commission."

Apart from its quotation of the statute, and its attempt (both
footnoted) to obscure the court holding that says this Commission
must require "full disclosure of all material facts" before it
can find a proposed undertaking "compatible with the public inter-
est," the majority barely mentions "the public interest" standard.
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The majority's response to this was dramatic, if nothing else,
After boldly retreating from one of the plain standards set up by
Section 204 (a) of the Act (requiring us to "find," before approving an
issue of securities, that the project on which the proceeds are to
be expended will not "impair" the performance of public utility serv-
ice), the majority erected their own standard in its place by fanci-
fully embroidering the standard set up by Congress. This new stand-
ard turned out to be a banner with a strange device indeed. Under
it the majority see no need to examine a particular project unless it
is "so improvident, frivelous and speculative that it threatens to
squander the corporate substance without reasonable hope of peturn"
or is "a totally improvident business decision," One can only pre-
dict that snow and ice will prevail in the nether regions for many
years before the members of this Commission discover any need to
venture forth in battle for the public interest under that banner --
nor is it altogether impossible that this very prediction played a
part in the design of the new standard.

The background facts, as evident to the majority at the time
they wrote their opinion as now, clearly indicated that this proposal
might very easily serve to prevent the distribution and sale of elec-
tric power at the lowest possible cost to the public of the Pacific
Coast regions,5/ Obviously, a proposal which on its face raises the

5/ The realities, "extra record” though they necessarily must be

" (there being no record), were and remain as follows: (a) the
export of seasonally-surplus Bonneville power to California
markets is necessary to preserve the continuance of low Bonneville
rates; (b) before it can be exported, legislation is probably
necessary to prevent the preference clause from operating in such
fashion as to create chaos in the existing BPA marketing area;
(c) upon the enactment of such legislation, passed by the last
Senate but not considered by the House, an extra-high-voltage
transmission line, planning funds for which have been appropriated,
may be constructed to convey surplus Bonneville power to California,
and surplus Central Valley Project power to the Northwest; (d) the
purpose of the proposed substitute line is to foreclose later con-
struction of the designedly superior Federal line; (e) the inferior
line has not been made available to wheel surplus power between
Bonneville and California; (f) no demonstration has been made that
it will effectively integrate the two power-producing and marketing
regions; (g) the success of applicant's grand design may force an
increase of Bonneville rates; (h) this Commission must approve Bon-
neville's rates; and (i) those rates must be set at levels designed
"to extend the benefits of an integrated transmission system and
encourage the equitable distribution of the electric energy devel-
oped at . , , Bonneville," 16 USCA 832e, A complete discu: ion of
(continued on next page)
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possibility that it may militate against "an abundance of electricity
at the lowest possible cost," cannot be presumed to be "compatible

with the public interest."5/ Those bacEgrounH facts plainly signaled
a situation that should be investigated thoroughly, and set for hear-
ing if necessary, for the purpose of determining whether the operation
of the undertaking, as proposed, would be "compatible with the public
interest" and "consistent with the proper performance . . . of services
as a public utility," or could be made "compatible" and "consistent"
therewith by the exercise of our conditioning power.7.

The standard of "the public interest" is not surplusage or Congress
would not have placed it in the statute, Its meaning is contained
within the four corners of the Act of which Section 204 is a part (not
the railroad law), Its statutory environment shows that the standard
of the "public interest" by which the subject proposal must be tested,
and with which it must be "compatible," is that method of "interconnec-
tion and coordination¥ which will assure, or at least not frustrate or
preclude, "an abundant supply of electric energy . . . with the great-
est possible economy and with regard to the proper utilization and
conservation of natural resources.”®/ As a matter of fact, its legis-
lative history shows that the attainment and safeguarding of the pub-
lic's interest in this particular matter was the primary reason for

(continued)

each of these elements appears in the documents cited in footnote 2

at dissent page 3; and again in the hearings on S, 3153 in the 87th
Congress before the Senate Subcommittee on Irrigation and Reclamation,
and in hearings on the Bonneville inter-tie planning funds before the
House and Senate Appropriations Committees, Some of these matters

lie within our jurisdiction and some do not. But all of them affect
and are affected by the public interest, An understanding of them

is necessary to an understanding and identification of the public
interest,

The issue is not that applicant failed to demonstrate that its
proposal will “"promote" the public interest or provide a "public
benefit," Pacific Power & Light v, FPC, infra, The question is
whether applicant’s undertaking "will be compatible with the public
interest" as defined by the entirety of the Federal Power Act.

"Section 204 (b) The Commission, after opportunity for hearing,
may grant any application under this section in whole or in part,
and with such modifications and upon such terms and conditions as
it may find necessary or appropriate, ., . ."

Sec. 201 (a) and Sec. 202 (a) - (d).
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enacting Title II of the Federal Power Act, Senate Report No, 621 of
the 74th Congress made this unequivocally clear, It said --

"The necessity for Federal leadership in securing
planned coordination of the facilities of the in-
dustry which alone can produce an abundance of elac-
tricity at the lowest possible cost has been clearly
revealed in the recent reports of the Federal Power
Commission, the Mississippi Valley Committee and the
National Resources Board . . . The new part 2 of the
Federal Water Power Act seeks to bring about . . .
regional coordination , . ."

The "precise nature of the interests" that should have been " . . .
safeguarded by this Commission in passing upon . . ." the subject ap-
plication,gf therefore, is the public interest in an "abundance of
electricity at the lowest possible cost," and calls for careful scru-
tiny of any undertaking under our jurisdiction which may be incompat-
ible with, or designed to prevent, the attainment thereof.

In addition to several misstatements of my position herein, the
majority employ a variety of additional devices to justify their some-
what self-conscious refusal to consider this matter, First they say
"we should not attempt to substitute our judgment for that of manage-
ment." The answer is that Congress long ago found that management
decisions in the electric power field often are contrary to the public
interest; and that Congress established and directed this Commission
to substitute its judgment for all management decisions that are not
compatible with the public interest.

Next, the majority say they did not feel that a hearing would "il-
luminate any material issue," The answer to that is that our scheme of
Government, including the Federal Power Act, presumes that the facts
upon which decisions affecting major issues of public policy must be
based are rarely known until a public hearing is held in which all in-
terested parties may participate; and that such decisions should not
be made in camera and without public notice, Presumably the countless
public and private officials who journeyed to Washington, both before
and after the majority acted on this matter, for the sole purpose of
testifying before Congress for and against the proposed Federal line
would have had at least a few words to offer,if a hearing had been held
regarding the extent to which the substitute line was, or by our condi-
tioning power could be made, "compatible with the public interest."

Next, the majority say they did not hold a hearing on the substi-
tute line because it involved "political and policy" considerations
which this Commission cannot consider, The answer is that the Federal

9/ Pacific Power £ Light v. Federal Power Commission, 111 F,2d, 1014
— @t I0I7 (19%07,
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Power Commission is a political entity; its seats are occupied by po-
litical appointees; and they serve for the purpose of deciding matters
affected by and affecting public policy, If this is a bad thing,
which I deny, it is very late in the game to begin worrying about it
now,

Next, the majority say they did not hold hearings because "no ob-
jections were raised to the proposed issue," The answer, as the ma-
jority explain, is that the public and its officials were not notified.

Next, the majority say that the Chairman of the Washington Utili-
ties and Transportation Commission withdrew the strong request for safe-
guarding conditions which he immediately filed after learning that, in
this innocuous "securities" matter, the FPC proposed to determine
whether the substitute line was "compatible with the public interest."
Specifically, the majority say that his telegram was "superseded and
withdrawn" by a later letter, The answer to this is that it is simply
not true. No such letter is in the docketed files on this matter, and
it is hard to see how cone ever could have been, because the Chairman
of the Washington Utilities and Transportation Commission never wrote
such a letter,

Next, the majority say that a hearing would have been inappropri-
ate because "procedures for considering securities issues must be ex-
peditious."” (But they "reject" any suggestion that their expedition
was indistinguishable from haste.) The answer is that Congress directed
this and other regulatory agencies to hold hearings, if necessary, to
determine whether an undertaking to be financed with the proceeds of
security issues is "compatible with the public interest"; and that
other agencies do so,.

Finally and principally, the majority seek to clothe their refusal
to investigate in those respectable outer garments which, though thread-
bare, are sought after more avidly than sables in situations such as
this, I refer to legalisms, Specifically the majority allege that,
because the Interstate Commerce Commission interprets Section 20 (a)
of the Transportation Act of 1920 narrowly, this Agency must therefore
interpret Section 204 (which is patterned after Section 20 (a)) in a
narrow fashion., Arguing their point, the majority quote "the leading
historian" of the ICC as stating that the: " , , , dominant purpose
[of Section 20 (a)] was to maintain a sound structure for the rehabili-
tation and support of railroad credit . . .,"

There are several answers to this claim, but two will do,

(1) In the first place, when they issued their opinion the major-
ity refrained from saying that it was Sharfman they were quoting; or
from what part or portion of his massive multi-volume work on the ICC
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they excerpted the interior portion of one paragraph which formed
their quotation, Had they done sa,iﬂf they would have enabled their
audience to find quickly that in the very next paragraph, Sharfman
explains that --

"The considerations set up for the Commission's guidance
are stated in very general, and somewhat vague, terms,
The Commission is directed to approve the application
and authorize the proposed transaction only if it finds
it to be, first, for some lawful object within the car-
rier's corporate purposes, compatible with the public
interest, which is necessary or appropriate for or con-
sistent with the proper performance of service to the
public as a common carrier and will not impair its abil-
ity to perform that service, and second, reasonably
necessary and appropriate for this purpose, It thus ap-
pears that large discretionary control is vested in the
Commission not only over the amount and character of new
issues of railroad securities and of new assumptions of
financial responsibility, but over the uses to which the
proceeds of securities are to be put and over the direc-
tion of intercorporate agreements involving financial
liabilities. In other words, the purposes as well as the
expedients of permanent financIﬁE_ngzgﬁggécted to the
Commission's approval and authorization, with provision
for following through the disposition of the proceeds.
In order that essential financlal projects may not fail
for want of complete compliance with the statutory
standards, the Commission is empowered not only to grant
or deny any particular application, but to grant it in
part and deny it in part, or to grant It with such modifi-
cations and upon such terms and conditions as it may
prescribe." (emphasis supplied.)

(2) The second answer to the majority's misreading of the law
on this matter, is that the Interstate Commerce Commission has the
power to issue certificates of convenience and necessity, and in the
exercise of that power it holds extensive hearings befcre approving
each certificate application for railroad construction. Consequently
a proposed construction undertaking has been thoroughly investigated
(under a different section of the Act) before that Commission is
called upon to approve the issuance of securities to finance it, and
the results of that prior investigation substitute for or supplement
the investigation that it makes under Section 20 (a), In other words,
the scope of an actual inquiry by the ICC under Section 20 (a) is not
necessarily a measure of the scope of the inquiry authorized thareby;

10/ Specifically, I. L. Sharfman, The Interstate Commerce Commission,
Vol, 1 at p, 190,
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and that Commission's practice in no way limits the scope of the in-
quiry we are authorized and directed to make under the statutory
counterpart of Section 20 (a). The following excerpts from the deci-
sions of the ICC itself make this clear:

"We are required to make investigation of securities
before authorizing their issue."ll/

"Our powers, in the public interest, to grant or with-
- i .
hold approval of secirity issues are broad."12/

"In any application to us for authority to issue se-
curities, we are bound to measure the proposal by the
test of the public interest in whatever phase that
interest may appear to be affected,"13/

And, from the Supreme Court of New York:

"Whatever may be the language used in its decisions, it
s clear that when the [Interstate Commerce] Commission
s called upon to approve the issuance and sale of secu-
ities under 8§ 20a it has felt itself free, and properly
s0, to exercise its own independent judgment for that of
the directors where in its opinion the public interests
would best be served thereby, * * % QObviously, it
would be futile [for an applicant] to propose a security
issue wh the Commission would be bound to disapprove
as not 'c tible with the public interest' or with the

proper pe ance by it of service to the public,"14/

In sum, the majority's attempt to obscure the unobscurable intent
of Section 204 of the Federal Power Act by an overlay of legalisms
simply will not do,

In the Matter of Wheeling & Lake Erie Railway Company, 67 ICC 293

(1921).

In the Matter of New York, Chicago, and St, Louis Railrocad Company
] - L ]
74 ICC 581 at 35 (1923),

Stock of New Jersey, I a & 1 nois R g4 ICC 727 at 729

(1925

BU0 (19U4),
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Neither will the attempt, although it is understandable, to brush
aside the Virginia commission's refusal to shirk its statutory duty in
a similar situatien. In that case the Virginia commission refused to
approve an issue of securities by an electric utility on the ground
that the facilities to be financed thereby would not be "in the public
interest," If I understand their position correctly, the members of
the majority imply the case is "inapposite" because that Commission
possessed the power to issue or deny certificates of convenience and
necessity when it held that the issue was not "in the public interest"

as determined under its security-approval statute! The majority have
misread the case,

The case involved the 1934 Public Securities Law of Virginia
(7 va, 56-75), "The 1934 statute is concerned only with the issuance
of securities," the Virginia commission explained, and it "says this
commission must grant the authority applied for unless it finds that
the loan is not 'reasonably necessary' to carry out one or more of the
[public utility] purposes set forth in the application" (emphasis sup-
plied). The Commission then wen:t on to find that the application
"filed December 12, 1949," and on which "public hearings began April 24,
1950," was not "iIn the public interest" (emphasis supplied),

It is true that the Virginia Code now provides the Virginia com-
mission with the (additional) power to issue certificates of convenience
and necessity, Specifically, it states at Section 50 - 265,2 that ==

"It shall be unlawful for any public utility to
construct, enlarge or acquire, by lease or other-
wise, any facilities for use in public utility
service , , , without first having obtained a
certificate from the Commission that the public
convenience and necessity require the exercise
of such right or privilege, Such certificate shall
be issued by the Commission only after formal or
informal hearing and after due notice to interested
parties,"

But below, at Section 56 - 265,8, the law unequivocally states
such certificating authority --

" + + + shall not apply to or in any way affect any
proceeding before the . . . Commission on or before
July first, nineteen hundred fifty;" (emphasis
supplied,)

One has only to read that date and compare it with the fil
and date of commencement of hearings before the Virginia commiss
to agree with my statement that in the particular case, the Virgini:
commission was "armed only with the power of approval or disapproval
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over security issues" and that it "used that power to prevent construc-
tion.," The majority in this case were not willing to use that power to
initiate an inquiry. :re is the difference between the two cases,

The majority opinion includes numerous statements irreconcilable
with the facts, which I have neither the time nor the inclination to
comment on in detail. The following sentence is selected only as an
example. In it the majority assert: "The record indicates that the
[applicant's] new intertie will provide for the exchange of energy
between the two systems and will be available for use by the Bonneville
Power Administration or other utility companies in the pPacific Northwest."

In the first place there was and is no "record" indicating the fore-
going, or, for that matter, anything else. In the second place there
is only one intelligible reading of that sentence, particularly the por-
tion I have emphasized. It indicates that P,P,fL. and P,G.EE. have of-
fered to allow the use of excess line capacity by other public and pri-
vate power agencies for wheeling their own power to their own
wholesale customers over the companies' line, I have made every pos-
sible effort to substantiate this statement, including discussions
with company officials, and every effort has ended in a finding that
the statement was and still is in flat contradiction of the facts.
The companies have, indeed, offered to be the sole purchasers and sell-
ers of power between the two regions but they have not made the line
available to other agencies in a genuine wheeling agreement. At this
date there appears to be every reason to believe they never will. Let
me add that the public interest would probably benefit materially if
this prognostication should later prove to be wrong, but as of now it
is very far from wrong. Construction of the line has not yet begun,
more than eight months after hurried approval of securities, because
of the companies' inability to obtain permits to build across public
lands, and there is reascn to believe that the permits are being with-
held as the direct result of the companies' refusal to share costs and
benefits of the line in the public interest. This is not the impression
conveyed by the sentence I have gquoted from the majority's opinion,

The £
reading th

oregoing is set forth as a caution to attorneys and scholars
is case, so that they may examine asserted facts with care.
As can be seen, some of them are not facts,

The majority make much of the undeniable fact that our jurisdiction
over security issues of electric companies is limited by the peculiar
wording of the Federal Power Act, It is certainly true that many elec-
tric companies are required to expose their security issues -- and the
projects to be financed thereby -- to our scrutiny either not at all
or only because of rather irrelevant factors having to do with place
of incorporation and the like., But that is no reason for us to refuse
to exercise the jurisdiction, spotty and sketchy though it may be,
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which Congress has seen fit to give us, and which we could and should
have exercised In this case. Nor is there any reason in the public
interest for our failing to call the attention of Congress to the in-
adequacies of the statute which the majority opinion ocutlined. No
move has been made toward doing so in the eight months since the
majority opinion was published. One finds it hard to escape the con-
clusion that the majority failed to take action in this case not be-
cause they lacked the power but because they preferred inaction then
and have continued to prefer it since.

The same is true with respect to our lack of certificating power
over such newly-important developments as long-distance extra-high-
voltage regional inter-ties. I will not lengthen this dissent by a
recital of the many ways in which the new transmission technology may
now affect the public interest for good or ill in this vital field,
The very case here discussed is a fairly illustrative, though by no
means a complete, example. Suffice it to say that the technological
and economic circumstances affecting the public interest are now radi-
cally different from those in which the Congress, in 1935, decided not
to grant certificating authority to us. Bills which would close this
gap for the protection of the public were introduced in the last ses-
sion of the Congress. We have been asked to support those bills and
I believe we should. But in the eight months since publication of
their opinion the majority herein have made no move and have spoken no
word in support of those bills despite the present inadequacies of the
statute which they themselves have pointed out,

In this case we have been faced with a clear choice: 1like the
Virginia commission in the case cited above we could have used the
tools we already have, inadequate though they might prove to be in other
cases, while asking that we be provided with the additional tools neces-
sary for full protection of the public interest in all cases. Or we
could, as the majority have done with superb illogic, point to the
missing tools (and some which are not missing) as an excuse for refusal
to use the ones we have, and then conspicuously refrain from asking
that the missing tools be supplied.

The latter course was chosen by the majority in this case., 1 re-
spectfully suggest that it is not good enough. The public interest,
like the law available to us but not employed in this case, looms large
to those who search for it. If the public is to be given the protection
from monopoly which it deserves and expects, the law must eventually
match the public interest, I believe the law adequately enabled us, in
the public interest, to dispose of the issues posed by this case. 1In
the future the law must be changed so that it matches the public inter-
est in every case, and the law must be used,
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Mr, SwipLer. Now, these security issue cases usually are decided
by a formal order. They are tied in to the mechanics of issuing securi-
ties in the financial markets, and we try to act on them with enough
speed so that the companies can take advantage of the underwriting
commitments which frequently expire in a matter of hours or days.
In this case, because of the transmission-line problem to which I re-
ferred in my testimony this morning, Mr, Morgan dissented, and, at the
meeting, a statement of that dissent was made a part of the formal
order.

There is no statement in the March 28, 1962, order of all of the
vigorous pros and cons which had been mooted in the meetings we
had held ; this case had been discussed on several oceasions.

But we simply took the formal order prepared by the staff and
issued it in order to enable the company to sell its securities.

But we did attach a short statement of the dissent, and it read as
follows:

Commissioner Morgan dissents on the grounds that the period of publie notice
was unreasonably short, that the notice of application was deficient, and that the
construction of one of the facilities to be financed from the proceeds of the
securities authorized herein—the Oregon-California intertie as proposed by ap-
plicant—has not been shown to be compatible with the public interest, and
should not be anthorized pending policy decisions relative to such an intertie
scheduled by the current session of the Congress. A Commission opinion and
Commissioner Morgan’s dissent will be issued later.

This was issued through our information office in the usual way.

Mr. Brorzaan, What was the date of issnance?

Mr. Swiprer. The date was March 28, 1962. The press release
which was prepared to give notice to the public of what we did stated

the facts about the issnance of this order, and inclnded the following
statement of the dissent :

Commissioner Howard Morgan dissented on the grounds that the period of
public notice was unreasonably short, that the FPC’s notices of application were
deficient, and that construction of the Oregon-California intertie “has not been
shown to be compatible with the publie interest and should not be authorized
pending policy decisions relative to such an intertie scheduled by the current
session of the Congress."”

The press release concluded, as the order had, “A Commission
opinion and Commissioner Morgan’s dissent will be issued later.”

Now, Mr. Morgan felt that this did not do justice to his dissent, and
he prepared a separate press release which was issued by the Commis-
sion’s information office and was made a part of the release, together
with the formal opinion. I will read this press statement. It is
headed as follows: “Press statement by Commissioner Howard Mor-
gan for dailies in the Pacific Northwest States.”

Commissioner Morgan’s release then continued :

Commissioner Morgan, a resident of Oregon and former Oregon public utility
commissioner, commented further: “All three of the Pacific coast Governors,
all six of the Senators, and the public utility commissioners of Oregon and
Washington, are on record against this sort of an Intertie, in the absence of
legislation protecting he Pacifle Northwest against power raids under the prefer-
ence clause. The Governors and State utility commissioners were informed
of this proceeding, but did not understand its significance and did not investi-
gate its interstate aspects deeply enough to discover what was involved. The
result was that while the Governors remained silent, the State utility com-

missioners actually approved the security issue with no reservations as to the
projects involved. The majority of the FPC followed their lead.
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“When I discovered that a California intertie was involved, T informed the
commissioners in the Northwest through Chairman Pearson of the Washington
commission. Mr. Pearson promptly protested, and asked the FPC to hold up
authorization for the intertie. Unfortunately, this proved not to be enough to
stop the majority of the FPC from acting, and at the time final action was
rushed through this morning, we still had not heard from anyone in Oregon.

“I shall file a full and vigorous dissent, but 1 am afraid the Northwest States
must now look to Congress for the protection they will shortly need.”

The final paragraph:

wrpy

his is already a mess. and it can be a dangerous and expensive mess."

Mr. Brorzmax. This is all from the press release?

Mr. SwioLer. This is all from the press release issued by the Fed-
eral Power Commission information office.

This is the separate press release by Commissioner Morgan.

Mr. Brorzaan, These all came out—

Mr. Swiorer. They were issued together. They all come out to-
gether. The order, with the notation of the grounds of his dissent,
and a statement that a full dissent and a majority statement would be
issued later, the Commission’s formal covering press release, Mr.
Morgan’s supplementary press release, were all issued as a package
on March 28.

I offer this package for the record, Mr. Chairman.

The Crarrman. Let it be received for the record.

(The document referred to is as follows:)

[Federal Power Commission Docket Nos. E-T024 and E-7025, release No 11,820]

FPC Avrnorizes PAacteio Powkr & LieaT Co. To Issue $35 MiLrion 18 Fresr
MorrcAcE Boxps AND 696,695 SHARES OF COMMON STOOK

WasHiNgToN, D.C., March 28, 1962.—The Federal Power Commission today
authorized Pacific Power & Light Co., of Portland, Oreg., to issue $35 million, in
S0-year first mortgage bonds and 696,695 shares of common stock, par value
$3.25 per share,

Proceeds from the stock, of about $19,900,000, and from the $35 million bond
issue will be used by the company to repay an estimated $42 million of ontstand-
ing promissory notes and to help finance its current construction program.

The bonds will be sold at competitive bidding, The common stock will be
offered to Pacific Power's stockholders for subseription on the basis of one share
for each 20 shares held. Any unsubscribed shares will be sold at competitive
bidding.

Pacific Power's current construction program is expected
344 million for 1962 and $56 million for 1963. The construction expenditures
include $250,000 for completion of the company’s Iron Gate hydroelectric project,

and $18 million for installation of a 150,000-kilowatt unit at its Glenrock, Wyo.,
Dave Johnston steamplant.

to require about

Other items are $5,500,000 for a new hydroelectric project, and $£20,865,000
for electrie transmission facilities, including a 230-kilovolt line extending from
Klamath Falls, Oreg., into California where it wonld interconnect with Pacific
Gas & Electric Co.'s system. Pacific’s share of this line is estimated to cost
£5 million.

Commissioner Howard Morgan dissented on the grounds that the period of
public notice was nnreasonably short, that the FP('s notices of application were
deficient, and that construction of the Oregon-California intertie “has not been

shown to be compatible with the public interest and should not be anthorized
pending policy decisions relative to such an intertie schednled by the current
sesgion of the Congress."

A Commission opinfon and Commissioner Morgan's dissent will be issued later,
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Press STATEMENT BY CoMMISSsIONER HOWARD MORGAN FoR DAILIES
IN THE PACIFIC NORTH WEST STATES

Commissioner Morgan, a resident of Oregon and former Oregon Public Utility
Commissioner commented further: *“All three of the Pacific Coast Governors,
all six of the Senators, and the public utility commissioners of Oregon and
Washington are on record against this sort of an intertie, in the absence of
legislation protecting the Pacific Northwest against power raids under the pref-
erence clause. The Governors and State utility commissioners were informed
of this proceeding but did not understand its significance and did not investigate
its interstate aspects deeply enough to discover what was involved. The result
was that while the Governors remained silent the State utility commissioners
actually approved the security issue with no reservations as to the projects
involved. The majority of the FPC followed their lead.

“When I discovered that a California intertie was involved I informed the
commissioners in the Northwest through Chairman Pearson of the Washington
Commission. Mr. Pearson promptly protested and asked the FPC to hold up
authorization for the intertie.

“Unfortunately this proved not to be enough to stop the majority of the FPC
from acting, and at the time final action was rushed through this morning we
still had not heard from anyone in Oregon.

“I shall file a full and vigorous dissent, but I am afraid the Northwest States
must now look to Congress for the protection they will shortly need.

“This is already a mess, and it can be a dangerous and expensive mess."”

UNITED STATES OF AMERICA FEDERAL POWER COMMISSION

Before Commissioners : Joseph C. Swidler, Chairman ; Howard Morgan,
L. J. O'Connor, Jr., and Charles R. Ross

Pacific Power & Light Co. Docket No. E-7024
ORDER AUTHORIZING THE ISBUANCE OF FIRST MORTGAGE BONDS

(Issued March 28, 1962)

Pacific Power & Light Company (Applicant), a corporation organized under the
laws of the State of Maine and doing business in the States of California. Oregon,
Washington, Wyoming, Montana and Idaho, with its principal business office at
Portland, Oregon, filed an application on February 19, 1962, as supplemented
on February 27 and March 8 and 13, 1962, for an order, pursuant to Section 204
of the Federal Power Act, authorizing the issuance of $35,000,000 principal
amount of First Mortgage Bonds, due 1992, to be sold at competitive bidding.

Applicant proposes to issue the Bonds under its Indenture of Mortgage and
Deed of Trust, dated as of July 1, 1947, to Guaranty Trust Company of New
York (now Morgan Guaranty Trust Company of New York), and Oliver R.
Brooks (Wesley L. Baker, successor), as trustees, as heretofore supplemented
and as to be further supplemented by a proposed Thirteenth Supplemental
Indenture to be dated as of April 1, 1962,

On or about March 29, 1962, Applicant proposes to invite sealed, written bids
for the purchase of the Bonds, by newspaper publication and by distribution of
a Form of Bid, together with a statement of the terms and conditions relating
thereto and a recital of the terms of purchase which will constitute the purchase
agreement herein. All bids, whether from a single bidder or from a group of
bidders, must be submitted on the Form of Bid provided by the Applicant and
each counterpart must be signed by the bidder, or by the representative in the
case of a group of bidders. Each bid must be for the purchase of all the Bonds
and must specify : the coupon rate, which shall be a multiple of one-eighth of 1
percent; the price exclusive of accrued interest to be paid to Applicant for the
Bonds, which price shall be not less than 9814 percent nor more than 1023
percent of the principal amount thereof ; and, that Applicant shall be paid the
amount of the accrued interest on the Bonds from April 1, 1962 to the date of
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payment therefor and delivery thereof. Each bid must be acecompanied by a
certified or official bank check or cheeks in the aggregate amount of £1,050,000,
payable in New York Clearing House funds.

Unless postponed all bids for the proposed issuance of Bonds must be presented
to Applicant before 11 :00 a.m., New York Time, on April 11, 1962, at Room 2033,
Two Rector Street, New York 6, New York. Unless Applicant rejects all bids,
which it reserves the right to do, or excludes a bid or bids for reasons specified
in the statement of the terms and conditions, it will accept the bid which will
provide it with the lowest annunl cost of money.

Applicant will utilize the proceeds of approximately £35,000,000 to be obtained
from the proposed issuance of Bonds, together with proceeds of approximately
$19.900,000 to be obtained from the proposed issuance of additional Common
Stock (Docket No. E-T025), to repay an estimated $42.000.000, principal amount
of Promissory Notes, which Applicant has already issued or will have issued
under the authority granted by this Commission in Docket No. E-7011.* and
toward the cost of ifs current construction program. which is expected to require
the expenditure of approximately $44,000,000 for 1962 and $£56.000,000 for 1063,

Applicant’s estimated construction expenditures for 1962 and 1963 include
£250.000 for completion of the Iron Gate Hydroelectrie project in 1962, and
£3,000,000 in 1962 and $15.000.000 in 1963 for installation of a 150,000 kw unit
at the Dave Johnston Steam Plant at Glenrock, Wyoming. Applicant allocates
$5.500,000 to the Salt Caves Hydroelectrie project—subject to obtaining required
regulatory authority permits.  Other items, for 1962 and 1963, respectively, are:
electric transmission facilities, $14,265.000 and $6,600.000; other facilities,
£5,021,000 and $4,500,000 ; electrie distribution facilities, $15,383.000 and $17.000,-
000; additions to steam heating, water and telephone utility systems, £1,827.000
and $1,540.000, and, other plant facilities, surveys and investigations. £1,845,000
and £5.160,000.

Written notice of the application has been given to the Publie Utilities Com-
mission of California, the Idaho Public Utilities Commission, the Public Service
Commission of Montana, the Public Utility Commissioner of Oregon. the Wash-
ington Utilities and Transportation Commission, and the Public Service Com-
mission of Wyoming, and to the Governor of each of those States, Notice of the
application has also been given by publication in the Federal Register on March
8, 1962 (27 F. R. 2269), stating that any person desiring to be heard or to make
any protest with reference to the application should file a petition or protest on
or before March 21, 1962 with the Federal Power Commission, Washington 25,
D.C. No protest or petition or request to be heard in opposition to the granting
of the application has been received.,

On March 13, 1962, the Publie Utilities Commission of California: on March
6, 1962, the Idaho Public Utilities Commission: on March 7. 1962, the Public
Service Commission of Montana ; on March 16, 1962, the Pnblic tility Commis-
sioner of Oregon; on March 16, 1962, the Washington Utilities and Transporta-
fion Commission; and, on March 8, 1962, the Tublic Service Commission of
Wyoming approved the proposed issuance of $35.000,000 principal amount of
Bonds, in the manner and for the purposes set forth above.

The Commission finds:

(1) Applieant, a Maine corporation, owns and operates facilities for the trans-
mission and sale at wholesale of electric energy which is transmitted between
the States of Oregon and Washington, from the State of Oregon to the State of
California, and between the States of Montana and Wyoming. and is consumed
outside of the States in which it is generated. These facilities are in addition
to and do not include facilities used for the generation of electric energy or facili-
ties used in local distribution or only for the transmission of electric energy in
intrastate commerce, or facilities for the transmission of electric energy con-
sumed wholly by the transmitter. Applicant is, therefore, a public utility within
the meaning of that term as used in Section 204 of the Federal Power Act.

*By order issued October 6, 1961, In Docket No, BE-7011, Applicant was anthorized to
frane up to 245,000,000, principal amount of Promissory Notes, under a Credit Agreement of
Aungust 15, 1061, between Applicant and varfous banks. The notes were to be dated as of
the dates of the borrowings : were to mature eleven months after dates or on Mareh 31,
1963, whichever ghonld be earlier ; and, were to bear interest at the New York prime rate
The notes were to be lssued for the following purposes : to dischnrge notes nggregating
£10 000,000 x=ued by The Californin Oregon Power Company nnd assumed by Applicant in
the merger of Californin Oregon Into Applleant ; to discharge notes ngeregating $15,000,000
{gsued by Applieant to obtaln construction funds : and, to provide additionnl funds required
for Applieant’s construetion program. The applieation for the lesuanes nf the notes stated
that Applteant's construction program had an estimated cost of $80.034,000 In the last six
months of 1961 and an estimated cost of £12,000,000 in the first three months of 1962,
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(2) The proposed issuance and sale of Bonds, as described above, will con-
stitute an issuance of securities within the purview of Section 204 of the Act.

(3) Applicant is not organized and operating in a State under the laws of
which the security issue here involved is regulated by a State commission within
the meaning of Section 204 (f) of the Act; and the proposed issuance of securities
is, therefore, not exempt by virtue of that Section from the requirements of Sec-
tion 204 of the Act.

(4) The proposed issuance and sale of Bonds, as hereinafter anthorized, will
be for a lawful object, within the corporate purposes of Applicant and compatible
with the public interest, which is appropriate for and consistent with the proper
performance by Applicant of service as a public utility and which will not im-
pair its ability to perform that service, and is reasonably appropriate for such
purposes,

(5) The period of public notice given in this matter is reasonable,

The Commission orders:

(A) The proposed issuance and sale of Bonds, upon the terms and conditions
and for the purposes specified in the application, as described above, are author-
ized, subject to the provisions of this order.

(B) The proposed issuance and sale of Bonds at competitive bidding shall not
be consummated until—

(1) Applicant shall have amended its application pursuant to the require-
ments of Section 34.2(k) (3) of the Commission’s Regulations under the
Federal Power Act relating to compliance with competitive bidding require-
ments, and Section 34.2(k) (4) of those Regulations relating to affiliation,
and shall have either filed such amendments or shall have mailed them and
advised the Commission by telephone and telegraph, as contemplated in
Section 34.9 of the Regulations.

(ii) The Commission, by further order, shall have approved the price to
be received by Applicant for the proposed issuance of Bonds and the interest
rate thereof.

(C) This authorization shall expire unless the trangaction hereby authorized
is consummated within 60 days from the date of issuance of this order.

(D) The foregoing authorization is without prejudice to the authority of this
Commission or any other regulatory body with respect to rates, service, accounts,
valuation, estimates or determinations of cost, or any other matter whatsoever
now pending or which may come before this Commission,

(F) Nothing in this order shall be construed to imply any guarantee or obliga-
tion on the part of the United States with respect to any securities to which this
order relates.

By the Commission. Commissioner Morgan dissents on the grounds that the
period of public notice was unreasonably short, that the notice of application was
deficient and that the construction of one of the facilities to be financed from
the proceeds of the securities authorized herein—the Oregon-California inter-
tie as proposed by Applicant—has not been shown to be compatible with the
publie interest and should not be authorized pending policy decigions relative to
such an inter-tie scheduled by the current session of the Congress. A Commis-
sion opinion and Commissioner Morgan’s dissent will be issued later.

Joserrr H. Gurrine. Secretary.

UNITED STATES OF AMERICA
FEDERAL POWER COMMISSION

Before Commissioners: Joseph C. Swidler, Chairman: Howard Morgan,
L. J. O'Connor, Jr., and Charles R. Ross

Pacific Power & Light Company Docket No. E-T025
ORDER AUTHORIZING THE IssUANCE oF CoMMON STOCK
(Issued March 28, 1962)

Pacific Power & Light Company (Applicant), a corporation organized under
the laws of the State of Maine and doing business in the States of California,
Oregon, Washington, Wyoming, Montana and Idaho, with its principal business
office at Portland, Oregon, filed an application on Febrnary 18, 1962, as supple-
mented on February 27 and March 8 and 13, 1962, for an order, pursuant to

99-948 0—63——13
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Section 204 of the Federal Power Act, authorizing the issuance of up to 696,605
shares of Common Stock, par value $3.25 per share.

Applicant proposes to offer up to 696,685 additional shares of Common Stock
to its Common Stockholders of record at the close of business on March 26, 1962,
for subscription on the basis of one share of additional Common Stock for each
twenty shares of outstanding Common Stock held on such record date, with a
supplementary subscription privilege if the number of shares held on the record
date is not evenly divisible by twenty or is less that twenty. Rights to subscribe
for the additional Common Stock will be evidenced by transferable subseription
warrants. The subscription price per share will be determined by Applicant's
Board of Directors shortly before the proposed offering date, and will be fixed
in relation to, and at an appropriate discount from the then market price of
Applicant’s presently issued and outstanding Common Stock. The subscription
offer will expire at 8:30 p.m., New York Time, on May 1, 1962. In addition,
Applicant proposes to gell to underwriters any shares of additional Common
Stock for which Applicant's Common Stockholders do not subscribe, at the same
price at which shares of additional Common Stock will be offered under the sub-
scription offer, and to fix by competitive bidding the compensation of the under-
writers for their commitments to purchase the nnsubscribed Stock.

On or about March 20, 1962, Applicant proposes to invite sealed, written bids
for the purchase of the unsubsecribed Stock by newspaper publication and by
distribution of a form of bid and a form of purchase agreement together with a
statement of terms and conditions relating thereto. All bids, whether from a
single bidder or a group of bidders, must be on the form of bid furnished by Ap-
plicant and must be for the purchase of all of the unsubscribed Stock. Each
bid must specify, among other things, (1) the price per share to be paid to
Applicant for the unsubscribed Stock, which price shall be the same as the sub-
scription price to Applicant’s Common Stockholders; and, (2) the aggregate
amount to be paid by Applicant to the bidder or bidders as compensation for their
commitments and obligations in connection with the purchase by them of the
unsubsecribed Stock.

Unless postponed, all bids for the purchase of the unsubscribed Stock must
be submitted to Applicant at Room 20383, Two Rector Street, New York 6, New
York, before 11:00 a.m., New York Time, on April 5, 1962. Each bid must be
accompanied by a certified or official bank check or checks in the aggregate
amount of $250,000, payable in New York Clearing House funds. Each of the
bidders must agree that in case any shares of unsubscribed Stock are acquired
and sold prior to the expiration of thirty days following the day upon which
the subseription period expires for a price in excess of the purchase price plus
$1.00 per share, the bidder will pay to the Applicant, in addition to the purchase
price, a sum equal to 50 percent of such excess. Unless Applicant rejects all
bids, which it reserves the right to do, or excludes a bid or bids for reasons
specified in the statement of terms and conditions relating to bids, Applicant
will accept the bid which provides for the lowest aggregate amount of compensa-
tion to be paid by Applicant to the bidder or group of bidders.

Applicant will utilize the proceeds of approximately $19,900,000 to be obtained
from the proposed lssuance of additional Common Stock, together with proceeds
of approximately $35,000,000, to be obtained from the proposed issuance of First
Mortgage Bonds (Docket No. E-7024), to repay an estimated $42,000,000, prin-
cipal amount of Promissory Notes, which Applicant has already issued or will
have issued under the authority granted by this Commission in Docket No.

1-T011,* and toward the cost of its current construction program, which is
expected to require the expenditure of approximately $44,000,000 for 1962 and
$£56,000,000 for 1963,

*By order issued October 6, 1961, In Docket No. B-7011, Applicant was authorized to
igsue up to $45,000,000, principal amount of Promissory Notes, under a Credit Agreement
of Aungust 15, 1961 between Applieant and varions banks. The notes were to be dated as
of the dates of the borrowlngs ; were to mature eleven months after dates or on Mareh 31,
1063, whichever should be earlier ; and. were to bear Interest at the New York prime rate.
The notes were to be issued for the following purposes: to discharge notes aggregating
£10.000.000 issued by The California Oregon Power Company and assumed by Applicant
in the merger of California Oregon into Appleant: to discharge notes ageregating $18,
000,000 fzsued by Applicant to obtaln eonstruction funds; and, to provide additional fonds
required for Applieant's construction program. The application for the Izsuance of the
notes stated that Applicant’s constraction program had an estimnated cost of £30.034.000
in the last six months of 1961 and an estimuted cost of $12,000,000 in the firat three
months of 1962,
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Applicant’s estimated construction expenditures for 1962 and 1063 include
$250,000 for compietion of the Iron Gate Hydroelectric Project in 1962, and
$3,000,000 in 1962 and $15,000,000 in 1963 for installation of a 150,000 KW unit
at the Dave Johnston Steam Plant at Glenrock, Wyoming. Applicant allocates
$5,500,000 to the Salt Caves Hydroelectrie Project—subject to obtaining re-
quired regulatory authority permits. Other items, for 1962 and 1963, respec-
tively, are: electric transmission facilities, $14,265,000 and $6,600,000; other
facilities, $5,081,000 and $4,500,000; electric distribution facilities, $15,383,000
and $17,000,000; additions to steam heating, water and telephone utility sys-
tems, $1,827,000 and $1,540,000; and, other plant facilities, surveys and investi-
gations, $1,845,000 and $5,160,000.

Written notice of the application has been given to the Public Utilities Com-
mission of California, the Idaho Public Utilities Commission, the Public Service
Commission of Montana, the Public Utility Commissioner of Oregon, the Wash-
ing Utilities and Transportation Commission, and the Public Service Commis-
sion of Wyoming, and to the Governor of each of those States. Notice of the
application has also been given by publication in the Federal Register on
March 8, 1962 (27 F.R. 2259), stating that any person desiring to be heard or to
make any protest with reference to the application should file a petition or pro-
test on or before March 21, 1962 with the Federal Power Commission, Washing-
ton 25, D.C. No protest or petition or request to be heard in opposition to the
granting of the application has been received,

On March 13, 1962, the Public Utilities Commission of California ; on March 7,
1862, the Idaho Public Utilities Commission; on March 6, 1962, the Public Serv-
ice Commission of Montana ; on March 16, 1962, the Public Utility Commissioner
of Oregon; on March 16, 1962, the Washington Utilities and Transportation
Commission ; and on March 9, 1962, the Public Service Commission of Wyoming
approved the proposed issuance and sale of Common Stock by Applicant in the
manner and for the purposes described above.

The Commission finds:

(1) Applicant, a Maine corporation, owns and operates facilities for the
transmission and sale at wholesale of electrie energy which is transmitted be-
tween the States of Oregon and Washington, from the State of Oregon to the
State of California, and between the States of Montana and Wyoming, and is
consumed outside of the States in which it is generated. These facilities are in
addition to and do not include facilities used for the generation of electric
energy or facilities used in local distribution or only for the transmission of
electric energy in Intrastate commerce, or facilities for the transmission of elec-
tric energy consumed wholly by the transmitter. Applicant is, therefore, a
public utility within the meaning of that term as used in Section 204 of the
Federal Power Act.

(2) The proposed issuance of Common Stock, as described above, will con-
stitute an Issuance of securities within the purview of Section 204 of the Act.

(3) Applicant is not organized and operating In a State under the laws of
which the security issue here involved is regulated by a State commission
within the meaning of Section 204(f) of the Act, and the proposed issuance of
Common Stock is, therefore, not exempt by virtue of that Section from the re-
quirements of Section 204 of the Act.

(4) The proposed issnance of Common Stock, as hereinafter authorized, will
be for a lawful object, within the corporate purposes of the Applicant and com-
patible with the publie interest, which is appropriate for and consistent with the
proper performance by the Applicant of service as a publie utility and which
will not impair its ability to perform that service, and is reasonably appropriate
for such purposes.

(5) The period of public notice given in this matter is reasonable.

The Commission orders:

(A) The proposed issnance of Common Stock. upon the terms and conditions
and for the purposes specified in the anplication, as deseribed above, is hereby
authorized, subject to the provisions of this order.

(B) The proposed issuance and sale of Common Stock at competitive bidding
shall not be consummated until—

(1) Avplicant shall have ammended its application pursnant to the re-
quirement of Section 34.2(k)(3) of the Commission's Regulations under
the Federal Power Act relating to eompliance with competitive bidding
requirements, and Section 34.2(k)(4) of the Regulations resulting to affili-
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ation, and shall have either filed such amendments or shall have mailed
them and advised the Commission by telephone and telegram as contem-
plated by Section 34.9 of the Regulations:

(ii) The Commission, by further order, shall have approved the sub-
scription price per share to be received by Applicant for the Common Stock
and the compensation to be paid to underwriters under the proposed ar-
rangement as described above,

(C) This authorization shall expire unless the transactions hereby authorized
are consummated within 60 days from the date of issuance of this order.

(D) The foregoing authorization iz without prejudice to the authority of this
Commission or any other regulatory body with respect to rates, service, accounts,
viluation, estimates or determinations of costs, or any other matter whatsoever
which is now pending or which may come before this Commission.

(E) Nothing in this order shall be construed to imply any guarantee or obli-
gation on the part of the United States in respect to any securities to which this
order relates.

By the Commission. Commissioner Morgan dissents on the grounds that the
period of pub’ic notice was unreasonably short, that the notice of application
was deficlent and that the construction of one of the facilities to be financed
from the proceeds of the securities authorized herein—the Oregon-California
inter-tie as proposed by Applicant—has not been shown to be compatible with
the public interest and should not be authorized pending policy decisionsg rela-
tive to such an inter-tie scheduled by the current session of the Congress. A
Commission opinion and Commissioner Morgan's dissent will be issued later.

Joserr H. GUTRIDE, Secretary.

Mr. Rocers of Florida. Would the gentleman yield ?

Mr. SwibLer. I am not throungh—excuse me. Certainly.

Mr. Rocers of Florida. T will let you finish in just a minute.

Is it a normal procedure for individual Commissioners to issue press
releases ?

Mr. Swmrer. No, sir: it was the first time this had happened. This
was a great shock. The Commission has never been the same.

Mr. Rocers of Florida. T would think maybe some Governors and
other people mentioned in the press release might not be the same.

What T want to know, the point I want to make, in your press release,
do_you comment on matters outside the purview of ‘the actual order?

Mr. SwipLer. No, sir.

Mr. Rocers of Florida. In press releases?

Mr. Swmrer. No, sir.

Mr. Rocers of Florida. Was this done with the concurrence of the
other members?

Mr. SwipLer, No, sir.

Mr. Rocers of Florida. I am rather amazed.

I yield back.

Mr. Moss. Will the gentleman yield ?

Mr. Brorzman. Yes.

Mr. Moss. T think we should recognize here that we are dealing
with something other than content. There were complaints made to
my Subcommittee on Information, and in all respect, Mr. Chairman,
the levity you are attempting to engender you did not attempt to en-
gender when you visited my office to discuss it.

The Commission acted here and suppressed a dissent, and T am
going to request permission fo put into this record the chronology
and the fact of the suppression and the fact that the Commission sub-
sequenly acted by appropriate minute to make certain that this type
of suppression not ocenr again.

As a result of it, we interrogated other Commissioners and we found
one other where rules tended to suppress dissents.
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So we are not dealing with content here and my committee was not
concerned, as I told you very definitely, with either your opinion or
Mr. Morgan’s, but we were gravely disturbed over the suppression, the
difficulty, the refusal to make available after it was reaF}y ready, the
material which people had a right to expect they could receive and did
not.

And T think you should make the record here on your own abund-
antly clear and not try to mislead. Because I think inherent in what
you are saying is an attempt to deal with content and with avoidance
of the procedural problem which was involved here, the rather out-
rageous conduct of the Commission in that instance.

Mr. SwinLer. I told Mr. Rogers 1 had not finished. I am going to
try to tell the whole story.

Mr. Moss. I am taking it in the way you intended. You were at-
tempting to distort here what in my judgment was a serious act by the
Commission.

Mr, SwinprLer. Maybe we did wrong, but T will tell you what the
whole story was.

Mr. Rocers of Florida. May I ask one question if the gentleman
will further yield?

The Cramman. Comments and reflections are being made on the
Chairman of the Commission, and I think he should be given an op-
portunity to get the whole picture here before he is taken under attack.
I think the members should give him an opportunity to get the story
to us.

Mr. Rocers of Florida. I agree with you. I just wanted to fix in
my own mind the exact phraseology of the press release. T thought
the press release said “I shall write a dissenting opinion.”

Was that true?

Mr. SwiprLer. “I shall file a full and vigorous dissent.”

Mr. Rocers of Florida. T shall file. The press release was issued,
evidently, before he had filed this dissent.

Mr. SwipLer. Yes.

This was a part of the order. We had had no chance yet to prepare
a formal dissent.

Mr. Brorzyman. The purpose I yielded was to clarify statements
you had made down to that juncture relative to press releases. I think
you were about to continue on with the rest of the transaction. It is
entirely new to me. I know nothing about this and was merely ask-
ing for information, so the other insertions I know nothing about
at this juneture. But I think I can clear down to the press release.

You intend to proceed at that point ?

Mr. SwinLer. I intend to proceed and intend to tell the whole story.

I wonder if this would be a convenient time, Mr, Chairman, for
a short recess?

The Cuamrman. Yes. The committee will recess for 5 minutes,

(Short recess.)

The CHamrmaN, You may proceed, Mr. Brotzman,

Mr. Brorzman. Before the recess, Mr. Chairman, by your testi-
mony, you had established the fact that there was a press release, a
press release that went to the Northwest, I think you said, and you
were going to proceed to tell the rest of the story in your words as to
what hﬂppellE(‘.
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Mr. Swiprer. Yes, sir.

Mr. Brorzmax. Then I yielded and we kind of got off the track
for a moment.

We are back to that point.

Mr. Swirer. Well, the next event in this chronology was that Mr.
Morgan completed his draft of dissent on April 3 and lodged a copy
with the Secretary, who held it. This was in accordance with the
usual procedure in the Federal Power Commission and all other regu-
latory agencies of which I am aware, that opinions are issued together.

However, Mr. Morgan—I am now referring to nothing off the rec-
ord. He has said this in statements that he has made—had 50 copies
mimeographed which he sent to Members of Congress. And he sup-
plied at the time a copy of a typical letter of transmittal. This one
15 dated April 4 and is addressed to the Honorable Maurine B. Neu-
berger, U.S. Senate, Washington, D.C.—

DeAR SENATOR NEUBERGER: The enclosed material refers to a most fmportant
controversy affecting your State, as well as affecting questions now being con-
sidered by the Senate Committee on Interior and Insular Affairs.

I am confident that a few minutes spent reading this material will be of great
vialone to you.

Very truly yours,
Howarn Morcan, Commissiomer.

Thisis1of 50. I offerthis for the record.

The Cramman. You read its whole content, didn’t you?

Mr. SwipLer. I read its whole content.

The Croamyan. Yes.

Mr. Swirer. Subsequently, when word of the dissent became
known, in response to a request from the press, another 50 copies were
distributed to the press. This was in the period from April 4 to April
11, 1962.

On April 11, Mr. Morgan, for the first time, raised with me the
question about the suppression of his opinion and the same day, as
I recall, Mr. Moss raised the same question.

[ responded, as I recall, to Mr. Morgan that this was my under-
standing—and the entire Commission’s understanding—of the ar-
rangement that was made at the meeting that both opinions would be
issued together.

I might say that I believe now that Mr. Morgan had a different un-
derstanding and did not think that he was bound by any obligation
or promise not to release his opinion earlier.

Mr. Brorzaan. Do T understand that the dissent was issued prior
to the majority decision ?

Mr. Swinrer. Yes,sir; and I am about to give more details of that.

Now, this dissent had now been published all over the country and,
of course, from April 3 on, everybody knew what the situation was
and there had been not only the summary of his dissenting position
in the order, but also the statement in the press release, and his own
press release and from April 3 on he had sent out 100 copies to the
press.

So that you had a fairly narrow question, which was whether the
failure to issue the formal dissent by our own Information Office con-
stituted suppression.

Up to this point we had said not one word, sir, in defense of our
order.
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I told Mr. Moss, in response to his inquiry, what he considered to
be a case of suppression, that T would take it up with the Commission,
and at our regular meeting on April 12 we took the matter up and
we officially released the dissent.

This, of course, created no sensation because everybody had it any-
way, but we officially released it on April 12.

I think I said that the question was first raised with me on April
11, I think it was April 10, sir, just to correct the record.

On April 17, after his opinion had been in circulation for exactly
2 weeks, the majority first issued its own opinion explaining its reasons
for issuing its order.

Now, this is the case of the suppression of Mr. Morgan’s opinion.

Mr. Brorzaman, When was the majority opinion

Mr. Swiorer. What is that, sir?

Mr. Brorzaan. When was the majority opinion first ready ?

Mr. Swiprer. Onthe 17th,sir. It took a while to write.

Mr. Brorzaan, That was the first time it was ready ?

Mr. Swmrer. Yes, sir.

Mr. Brorzyan. So you couldn’t have published it earlier had you
wanted to?

Mr. SwipLer. No,sir. There were four of nus. We all had to agree
on it and circulate it.

Of course, we had no opportunity to persuade Mr. Morgan because
he had already issued his.

I think that this was not good practice: that in an agency no opin-
ions should be issued, if possible, until they are all issued.

Mr. Brorzyan. Well, let me ask you—

Mr. Swiorer. But I do think there is a special point here, that Mr.
Moss made and which has merit : This was a case where an order was
issued first,

I think that in such a ease perhaps there is reason for permitting
a statement of the reasons for the dissent in an exceptional case
promptly.

Our present regulations which we adopted after the intervention of
Mr. Moss, provide that as a matter of agreement among us, that in
the cireumstances in the future, n dissenting opinion may be issued
on 24 hours’ notice to the others, unless the dissenter happens to think
that this would be unwise in a particular situation, in which case he
may—he doesn’t need to give even the 24 hours’ notice, but T might
say that since that time there have been no further instances of opin-
ions being issued separately, and the majority and minority opinions
have always been issued together.

Mr. Brotzaan. Now let me ask you this:

Now, normally, when your Information Office issues a press re-
lease, do you do this on a limited basis, and by that I mean, do youn
send it to a particular locale where it is particularly involved with
the issue presented, or do you send it out on a general basis?

Mr. SwipLer. Oh. we send it out on a oeneral basis,

We have a list of people who get all of our press releases and it
zoes out to everybody.

Mr. Brorzman. T would like to move on to one other area

Mr. Swmrer. Our press releases are all issued about 3,000 copies,
ordinarily, and they are the bread-and-butter type of releases which
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go around to the people in the industry, who want to know what we
are doing. '

Most of them get very little attention from the general press but, of
course, they are quite important in the natural-gas and electric-power
and associated industries,

Mr. Brorzaan. Now, we have listened to almost 2 full days of testi-
mony and there seems to be some debate as to whether or not this
particular letter was an attack or whether it was not.

However, taking the letter and the record, I think we can pin it
down to one specific, and this is one sentence, and that is basically this:

Ordinary men yleld too quickly to the present-day urge toward conformity,
timidity, and personal security.

Mr. Morgan, in his testimony, on two occasions has stated in one
way or another that an example of this was the /daho Power case.

ou have been in the hearing room, have you not ?

Mr. Swiprer. Yes, I heard that ; yes, sir.

Mr. Brorzman, Now, also originally he stated that the decision in
that case was predicated upon a set of facts or certain principles stated
in the decision, but that this, in fact, was not the reason for. the
decision.

You heard that statement ?

Mr. SwibLer. Yes, sir.

Mr. Brorzman, One reason he gave, T believe, was that someone,
some Commissioner, had stated it would disturb the industry.

Yesterday I think when T was questioning him he added to that
that there was some other reason given by a Commissioner, which
he didn’t think was tenable, namely that the Idaho Power Commis-
sion was studying the matter or had the matter under consideration.

Now, pinning it down to this particular point, I ask you this
question :

Does this decision, the /daho Power C'ompany decision, state the
reasons for the opinion in that particular ease?

Mr. Swiorer. The /daho Power decision is a formal order. The
majority did not undertake in that case to respond to the dissent.
The formal order had already been issued, and we thought that our
differences in approach with Mr. Morgan were already adequately
stated in the two opinions that had been filed in the Pacific Power
and Light case.

So that there is no majority opinion replying to the dissent in the
Idaho Power case.

But I have explained in my testimony here at some length, evi-
dently when you were out, what the considerations were in that case
and how the point of view that we took in the Pacific Power and Light
case applied under the facts of the Idaho sitnation.

And in substance, this was a case where there was no reason to
question the soundness of the securities or the need of the company
for the money or the capital structure of the company, where we
felt it would not be an appropriate use of our authority over the
issuance of securities to initiate the numerous collateral investiga-
tions which were proposed on the company’s rates, which were al-
ready under investigation by the State Commission, not because they
were high, ineidentally, but because they were too low; i[s_ dqprecm—
tion practices, not because they charged too much depreciation but
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becanse they charged too little; whether it was violating the terms of
its license for the construction of the lower Hells Canyon project, its
problems with fish passage and various other things that we thought
we could handle in a more orderly way or which did not represent a
provident use of staff or which went entirely beyond our province.

And we declined to use this security issue pro{_-ee(%ing as the fulerum
for these investigations.

Mr. Brorzaan, So you predicated that order on those reasons
and not on a desire to conform or the fact that you were timid or
had a desire for personal security ?

Mr. SwipLer. Yes, sir; I have no fear whatever of the Idaho Power
Co.

Mr. Brorzman. And one other thing: When you write these de-
cisions and these opinions, you predicate them upon the evidence
that has been presented to you and the facts adduced in evidence,
and not on some other hidden purpose or meaning, is that correct?

Mr. SwipLer. We try very hard, Mr. Brotzman, to decide a case
on the record and to be a model of impartiality and handle it with
administrative justice,

Mr. Brorzman. The reason I am interested in this matter particu-
larly, of course, as the chairman stated initially, is we are trying to
improve the process and having had a small bit of experience in this
general area at the State level, it is of great importance, of course,
to the attorneys and to the people and to everyone concerned that
we know why you are deciding a decision a certain way.

It is of great importance,

Mr, Swiorer. Well, I think you can be assured, Mr. Brotzman, that
we are doing our level best on the record.

I don’t claim that we are not making some mistakes; I am sure
that we are.

Mr. Brorzmax. I have no further questions, Mr. Chairman.

The Crramrmax. Mr. Swidler, you have in my judgement presented
a very vigorous defense in behalf of yourself and the Commission
and have fairly given the committee your feeling about this entire
matter,

I gather from the overall picture that this is a matter that devel-
oped rather competitively within the Commission, culminating in the
action that was taken. I gather that you take your work very seri-
ously.

From my observation you have made a very great effort to do
your job as chairman as you see it, with the organization and per-
sonnel at your disposal and with the Commission in carrying out its
duty and responsibility.

Do you feel that your actions have been in the public interest?

Mr. Swinrer. Yes, sir.

The Cuarryman. Do you feel that your administration and actions
in the Commission have been in the interest of the consumers?

Mr. SwiprLer. Yes, sir.

The Cramyan. You have had that in mind as you have worked in
an effort to serve the people who have appeared before you?

Mr. SwinLer. To the best of our ability, sir.

The Cuamrmax. Do you feel that the industry must have the deci-
sions of the Commission before it can serve the public?

99-948 0—63——14




198 ADMINISTRATIVE PROCESS

Mr. SwipLer. I am sorry, sir; I didn’t hear the question.

The Cuamman. Do you feel that the industry must have decisions
of your Commission on the matters under your jurisdiction before they
can adequately serve the public?

Mr. SwmLer. Yes, sir. T think that a good many of the business
decisions of the industry are dependent upon our moving; that we
can either make the industry stronger or we can hold them back and
make them weak.

And I don’t think it wonld be to anybody’s interest if we should
not attempt in any way we can to help them at the same time that we
help the consumer,

The Caamman. In other words, you feel that we have got to con-
sider the problems of the industry in line with your duty as a member
of the Commission in order for it to be able to serve the public?

Mr. Swiprer. Yes, sir. All segments of both industries.

The Cramsan. Now, you have had some observations in the past
with similar matters, as to how it affected other boards or commis-
sions, have youn not.?

Mr. Swirer. T have worked for the Tennessee Valley Authority,
sir, for many years.

The Cramman. When you were a young lawyer, did not a similar
situation develop among the TVA Board?

Mr. Swinrer. Yes, sir. There was another “Morgan” case, I might
say, in the TVA, Arthur E. Morgan.

The Cuamryan. Ironically the one who dissented in that was named
“Morgan,” too?

Mr. Swmrer. Yes, sir, Arthur E,

The Cramman. And didn’t Mr. Leland Olds have something to do
with the Tennessee Valley Authority back in those days?

Mr. SwipLer. No, sir.

The Cramaan. Was Mr. Lilienthal——

Mr. SwioLer. Mr. Lilienthal, yes, sir.

The Caamman. Then, from your experience as to what can happen
to a board or a commission, you of course felt this even more keenly?

Mr, SwpLer. Yes, sir. 1 think it is a matter that effects each mem-
ber of the commission very deeply.

The Cramyan. As a matter of fact, didn’t that instance provoke
a joint congressional committee investieation ?

Mr. Swiorer. Yes, sir.

The Cramyan. More far reaching than this has been, wasn’t it ?

Mr. Swiorer. Yes, sir. This was an investigation that Mr. Franeis
Biddle was employed to head and occupied the time of the joint com-
mittee for a number of months, and it came out with a 20 or 30 vol-
ume report.

I don’t know that I want to earry the parallel any further, Mr.
Chairman.

The Cramemax. No, I know that is true, but I merely mentioned
that to let the record show that even as a young man in public serv-
ice you had occasion to observe what happened in a situation such as
this that affected the particular board involved.

Mr. Swiprer. Yes, sir.




ADMINISTRATIVE PROCESS 199

The Cuamrymax. Now, I know there has been a lot of discussion and
many questions asked about the interpretation of the letter that pro-
voked publicity on this matter, and it is not my purpose to rehash
that again, but I hold in hand an article which I believe was the first
article on it.

And it is dated on Saturday, January 26,

The headline is “FPC Member Raps Agencies For Conformity.”

Now, that was the interpretation that was placed by the publicity
on this letter that was called to your attention?

Mr. SwipLer. Yes, sir.

The Cramman. You felt that pretty deeply, didn’t you?

Mr. SwibLer. Yes, sir.

The Cuamyan. The very first paragraph:

A fellow Power Commissioner announced yesterday that he would not accept
reappointment because of “the urge for conformity, timidity, and personal in-
tegrity” in the regulatory agencies.

Do you feel that that was directed to you, among other Commis-
sioners?

Mr. Swiorer. Yes, sir; I so understood it.

The Cramyax. And it is the interpretation that the press placed
on it then that strengthened your feeling that this was an attack on
the Commissioners themselves?

Mr. SwioLer. Yes, sir.

The Cuamyan. Now, Mr. Swidler, you started a year and a half
ago, did you not, approximately ?

Mr. SwipLer. I became Chairman, sir, on September 1,1961. I had
served on the Commission as a member for 2 months before that date.

The Cramman. One of the things that this committee has tried to
bring about in the last several years is a policy to do something about
the long, unnecessary delays before the various regulatory agencies.

Did you start with the intention of trying to do something about
such unnecessary delays and long, drawnout decisions before the
Commission ?

Mr. Swirer. Oh, yes, sir. This was the great challenge of the job,
to see whether I couldn’t help improve tﬁe administration of the
Federal Power Commission.

Hhe Cramman. And you feel that you have done that?

Mr. SwioLer. I feel we have made a lot of progress, yes, sir.

The Crnamyan. Well, I must say so far as the administration of the
program is concerned I am strongly of the opinion that you have.

Do you know, in dollars and cents, how many pipeline applications
have been approved since you went down there in the last year and
a half or a little more?

Mr. SwipLer. I think it was over $600 million last year.

May I put that figure in the record, sir.

The Cramman. Yes. Well, until we get it more nearly correct,
you estimate it about $600 million last year?

Mr. Swiorer. Yes, sir.

The Cramman. 19621

Mr. SwipLer. Yes, sir.
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The Cuamrman. You kept in mind the interest of the public in
each one of those, 1 believe you said ?

Mr. SwipLer. Oh, yes, sir.

The Cuamman. Is it not a fact that with the approval of $600
million in construction, uniform throughout the United States, that
it helped the economy of the country to that extent?

Mr. Swiprer. Yes, sir, it is particularly important in the steel in-
dustry, sir,

A lot of that is pipe.

The Crammax, Well, isn’t it also important, insofar as employ-
ment is concerned, too?

Mr. SwiLer. Yes, sir.

The CaatrMan. Now, how many applications, in dollars and cents,
approximately do you have pending before the Commission today?

Mr. Swmrer. That figure 1s in the quarterly report which is part
of the record. Tt is appendix A to my statement, and I believe it is
about $800 million.

I can now give you the exact figure for the pipeline certificates, sir.

In 1961 the amount authorized was $309 million. In 1962 it was
$628 million and for January 1963 it was $66 million.

The Caamyman. Well, I for one want to compliment you and the
Commission for your efforts in bringing about a decision in these
matters in order that the public can be served and protected and the
economy of the country improved to that extent.

I have before me, as of January 30, 1963, recent activities of the
Federal Power Commission. 1 am talking about the reports, and in
which there are set out, insofar as the natural gas industry is concerned
18 items.

You are familiar with that, are you not ?

Mr, SwiprLer. Yes, sir, T would hope that you would see fit to put
that in the record, Mr. Chairman.

The Caamman. Well, I was going to ask you if it was included in
your report that you submitted to us this morning.

Mr. Swiprer. Not in as complete a way, sir.

The Caamymax. Well, T should like to include this in the record
because I think it contains positive facts as to what has been accom-
plished by the Commission.

In the same report, in the electric power industry, it will be noted
12 specific items. Youn are familiar with that, are yon not?

Mr. SwipLer. Yes. sir.

The Cramman. Well, T think that that should go into the record,
too, in order that it might be available to see what has been accom-
plished respecting these problems before the Commission

And I would like to submit it for the record at this point.

(The report mentioned above follows:)

RECENT ACTIVITIES OF THE FPC

NATURAL GAB

1. In the past 18 months the Commission has disposed of two-thirds of the
billion-dollar backlog of pipeline rate cases it inherited and has ordered inter-
state pipelines to refund 2350 million and reduce their rates for the future by
over $62 million annually.

2. The rapid increase in the wellhead price of gas sold In interstate commerce
has been halted. The average price has been virtually stabilized in the past
Yyear.
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3. The Commission has wholeheartedly ecarried out its responsibility for
regulating sales of gas in interstate commerce by independent producers. We
have ordered producers to refund over $30 million.

4. The Commission has underway a comprehensive study in cooperation with
the State commissions to determine the extent to which natural gas rate refunds
reductions are being passed on to the nltimate consumer.

5. The Commission has pushed forward with area rate proceedings to fix just
and reasonable rates for producers, and the hearing in the lead case involving
hundreds of producers in the Permian Basin of Texas and New Mexico is well
along toward completion.

6. The interim area ceilings for sales of new gas in the important producing
areas of southern Louisiana and Texas Rallroad District 4 were reduced by 2
cents per thousand cubie feet,

7. The Bureau of Natural Gas was reorganized to pinpoint responsibility
and assure that cases were speeded to a prompt conclusion.

8. The Commission adopted a rule requiring pipelines to file complete backup
information with rate increase requests, thus eliminating field investigations
and enabling the Commission to set cases for hearing at once and dispose of
them promptly.

9. The Commission adopted a rule which outlaws new contracts for the sale
of gas by producers that contain indefinite escalation clauses, such as the so-
called favored-nations clanses, which have caused much of the inflation in the
price of gas in the past.

10. The Commission adopted a rule prohibiting ex parte communications deal-
ing with the merits of contested cases.

11. The Commission has taken many steps to ease the burden of regulation
on the small independent producer.

(@) We have devised a one-page form in which they can file for increases
which are not in excess of our ceilings.

(b) Our area rate policy, in which the rates for all the producers in an area
are determined in a single proceeding, relieves the small independent producer
of the burdens of individual rate proceedings.

12. A field office has been established in Houston, Tex., to insure closer super-
vision of personnel working in the field and serve as a clearinghouse for the
problems of the producers in the area.

13. We have established an Office of Economics to assist the Commission in
planning the future course of regulation of the natural gas industry because
economie problems go to the core of regulatory policy,

14. The Commission has established guidelines which limit the evidence in
producer certificate cases and will enable the Commission to hold the line on
the price for new gas and at the same time dispose of certificate applications
expeditiously.

15. In opinion No. 360, issued November 30, 1962, the Commission rejected a
price increase by H. L. Hunt and others that would have created a new, hicher
price plateau for natural gas in sonthern Louigiana and Mississippi. The de-
cision was the present Commission’s first decision in a litirated zas producer
rate case and demonstrated our determination to hold the line against unjusti-
fied increases in natural gas prices.

16. In opinion No., 348, isned October 23, 1961, the Commission held that it
had jurisdietion over the sale of all of the zas movine in Interstate eommerce,
even thonrh some of the gas was consnmed in the produeing State. The Com-
mission thns prevented possible increased costs to interstate enstomers by the
nse of contractval arrangements purporting to sesrerate certain volumes of
gas from the interstate stream and thus to avoid FPC jurisdiction over the
price paid to the producers.

17. In opinfon No. 351, issued January 22, 1962, the Commission decided the
famous CATCO case on remand from the Sunreme Court. The decision re-
fduoced the initial price for this larze sale of eas in southern Louisiana from 21.4
cents per thousand cobic feet down to 185 cents and ordered refunds of the
hirher amounts previously collected,

18. In opinion No. 366, issned Oectober 19, 1982 the Commission decided the
rate of retnrn issne in four rate cnses involving Bl Paso Natvral Gas Co. pend-
inz hefore the Commission since 1955. The case was set for hearine in July
1961 and the interim order procedure, which the Supreme Court recentlv ap-
proved an described as “not only entirelv avnropriate hnt in the best traditions
of effective administrative practice,” was used by the Commission to expedite
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the decision. The Commission ordered refunds which will total over $68 million,
exclusive of interest, on the rate of return issue alone and ordered rate reduc-
tions of $15.8 million annually which were made effective before the end of 1962
over the protest of El Paso. The reduced rates were, therefore, in effect in time
to lower the 1963 price of intrastate gas in California which is controlled by the
January 1 price fixed by the FPC for interstate sales,

ELECTRIC POWER

1. The Commission is conducting a national power survey to encourage the
voluntary interconnection and coordination of the Nation’s power systems on a
regional and interregional basis. The Commission’s objectives are to promote
the maximum use of the latest technology in the electric power field to provide
lower rates to consumers. The survey has already stimulated many new inter-
connections between companies. The advisory committees we have formed have
provided a forum for all segments of the industry—publie, private, and coopera-
tive—to meet and discuss their expansion plans in light of the national interest
in providing low cost electricity in all parts of the country,

2. When the present members of the Commission took office the Commission's
electric rate regulation functions were practically nonexistent. There were only
four professional people engaged in electric rate work. The Commission took
immediate action to exercise its responsibility to regulate the wholesale rates of
electric utilities in interstate commerce which is one of the primary consumer
protection funetions of the Federal Power Act.

3. The Commission transferred the electric rate staff from the Bureau of
Natural Gas where it was buried and made it a prominent part of a new division
in the Bureau of Power. We have built up the electrie rate staflf within the limits
of existing manpower and we are seeking funds to enlarge the staff to the mini-
mum required to carry out effective rate regulation.

4. Many utilities did not even have their wholesale rafes in interstate com-
merce on file with the Federal Power Commission, We are requiring that these
rate filings be made and where necessary have issued a show-cause order to re-
quire the filings. Over 1,000 electrie rate filings were made with the FPC in the
last 6 months of 1962,

5. The FPC has issned a proposed rule that will require electric companies to
support their rate filings with cost information to facilitate meaningful Com-
mission review.

6. The Commission is preparing a list of all the public utilities subject to the
Commission’s jurisdiction which we will publish shortly.

7. The Commission has announced a proposed rule requiring striet and de-
tailed accounting for political expenditures by power companies. (The rule ap-
plies also to natural gas companies. )

8. The Commission has taken action to carry out its responsibility for collecting
the money owed the U.8. Treasury from downstream hydroelectric projects that
henefit from upstream Federal developments.

(a) A provision is being inserted in all new licenses which will require annual
payments for headwater benefits based upon a formula.

{h) We have announced a rule which will accomplish the same purpose for
existing projects.

In this fiscal year we are collecting $1,750,000 in headwater benefits for the
Federal Treasury which is three times as much money as has been collected in
the entire history of the FPC. We estimate that in the next vear we will colleet
#4 million.

9. The Commission in opinion No. 356 on April 19, 1962, ruled that a pumped
storage hydroelectric project was subject to the Commission’s jurisdiction. The
Commission emphasized that the Federal Power Act conferred broad authority
on the Commission to insure the most comprehensive use of the Nation's water
resonrees.

10. The Commission in opinion No. 357 on April 25, 1962, spelled out a new
policy in issuing licenses for non-Federal hydro projects bui't prior to 1935 and
still operating without a license. The FPC concluded that these projects should
not be given the benefit of the maximum H0-year licenses allowed under the
Federal Power Act but should be licensed for a sghorter term. We are making a
concerted effort to bring these projects under license.

11. We have accelerated the pace of our hydroelectric licensing work. In the
last 6 months of 1962 licenses were Issued for projects whose construction will
add $260 million to stimulate the Nation's economy.




ADMINISTRATIVE PROCESS 203

12. We have proposed a rule requiring all licensees to submit a comprehensive
plan for publie recreation with their license applications to assure that the gen-
eral public obtains the full benefits of the recreation potential of hydroelectric
projects built under FPC license.

The Cuamyan. Now, I think it would not serve any purpose for
me to try to rehash any of the questions and answers further.

You have made yourself clear as to how you felt about it. The facts,
I think, are very well recorded.

As far as T am concerned, the facts speak for themselves. I can
appreciate your feeling.

My hide may not be quite as thick and tough as Mr. Moss’, because I
have some feeling when T am spread all over the press in what T think
to be a rather eritical vein and, being a person who has been elected
several times by the public, I am quite sensitive to it.

So I have some sympathy with your feeling, too. But we are con-
cerned with the administration of laws. That is our business. That
is our problem and our responsibility, and when these matters of
these regulatory agencies come up, this committee has made it very
clear over a period of time that we are going to concern ourselves
with them.

That is the reason that we are maintained as an organization, to
do what we can in carrying out our responsibility.

We do not want at any time to interfere, and it will never be our
purpose to do that.

But it will be our purpose, so long as T have anything to do with it,
and T think T ean speak for every member of this committee, to be
concerned with these matters with respect to these agencies, as the
Congress, as we interpret it, intended it and the law provides, too.

I think you have given a good account of yourself here and T am
glad to have had the opportunity of getting the report of the activity
of the Commission from you as Chairman of the Commission.

I regret that it has developed this way because the feeling, as I see
it, is pretty strong.

It is my hope that with any or all of the implications that anyone
might have, that they will not in any way have any affect on the future
work of the Commission, and that you and all members of the Com-
mission will continue to do your jobs and assume your responsibilities
as yon see fit.

It is my hope that you will continue to do so in the future.

With the thanks of the committee——

Mr. Moss?

Mr. Moss Mr, Swidler, getting back to the matter of the so-called
suppression of dissents——

Mr. SwiprLer., Yes, sir.

Mr. Moss (continuing). You read the press release Commissioner
Morgan issued and characterized it as having been written by him
personally.

Mr. SwiorLer. Yes, sir,

Mr. Moss. You characterized it as “unusual”——

Mr. SwinrLer. Yes, sir.

Mr. Moss (continuing). As being an unusual thing in this matter.

There was another unusual thing, the issuing of an order where a
dissent was indicated without holding it until the dissent and the
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majority opinions could be released.
not ?

Mr. Swinrer. No, sir, not in a

Mr. Moss. So my staff informs me

Mr. Swrer. Not in a security issues case, sir.

Mr. Moss. And you so informed me.

Mr. SwipLer. Not in the security issues case, sir. T said it would be
unusual

Mr. Moss. Let me now tell you the instant case.

This is one which admittedly differs from a difficult case in that the
Commission orders in this case were issued in advance of the
opinion

Mr. SwioLer. Yes, sir.

Mr. Moss (continning). So there was a difference here.

How many days does an interested party have to take exception to
one of these orders?

Mr. SwioLer. 1 forget the notice period, sir.

Mr, Moss. Thirty days?

Mr. SwipLer. I forget the notice period.

Mr. Moss. Thirty days is the period.

Mr. SwipLer. Or whatever it is.

Mr. Moss. Or we confirmed this—

Mr. SwinLer. Yes, sir.

Mr. Moss. The order was issued on the 28th day of March. T re-
ceived a complaint in my committee on the 7th day of April and at
that point your staff and my staff started discussions, eulminat ing on
the 11th of April by my directing a letter to you of the fact that I
expressed grave concern.

I said that I firmly believe that the Commission’s refusal—now,
this involved, incidentally, my effort to secure from the Secretary of
the Commission, a proper official, a copy of the dissent, not because 1
was interested in the dissent but because I had received a complaint
that it was not available.

That was unusual, too, was it

I firmly believe that the Commission's refusal to make the dissenting opinion
available to the public demonstrates a callons disregard for the right and the
need of the public to be informed about the activities of the Commission. Under
the Commission’s rules, only 30 days are available for interested persons to
seek reconsideration of the decision.

Now, finally on the 12th, your Commission met. The dissent was
redated from April 3 to April 12, and at that time it was jssued.

This was 15 of the 30 days during which interested parties could
not have secured copies either of the dissent or of the majority opinion.

Mr. Swrer. Except that there were copies of the dissent floating
all around the town.

He had given 50 to the press.

Mr. Moss. Now. look, 50 copies in a nation of 180 million people,
where an interested party wants to find ont where one of those copies
is, 18 not much.

How does he doit? Does he call the Commission ?

Mr. SwipLer. Well, 50 will—1 copy will. You see, sir, the news
papers spread all-out. Fifty will cover the whole country.

Mr. Moss. There were——
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Mr. SwipLer. I only brought 50 copies of my statement here, and I
hoped for national coverage.

Mr. Moss. Well, I expect you do.

If I was an interested party—incidentally, it was an interested party
who called me and complained. It was not Mr. Morgan. I never
met Mr. Morgan.

I was called and given a complaint. “How do you get this thing?
I called the Secretary and I couldn’t get it.”

I would assume you should be able to call the Secretary of the Com-
mission and get this type of information and not have to go out on a
hunt to find 1 of the 50 copies or a copy of a press story which might or
might not embody the whole-

Mr. SwioLer. Well, Mr. Moss, we have discussed this——

Mr. Moss Yes, we have discussed it——

Mr, Swipper (continuing). And I have explained to you the great
importance of the minority and the majority diseussing their views to-
gether and trying to write their opinions, each in the light of the other.

Mr. Moss. I think the record should reflect that there was a period
of 2 weeks, and that this was unusual, not only in the issuance of the
individual press release but in the fact that the order was issued 2
weeks before there was available from the Commission a copy of the
di~sent, and longer than that before there was a copy of the majority
opinion.

Mr. SwioLer. Well, I have explained—agreed with you that in the
case where an order must be issued first that there is room for an ex-
ception.

Our rules now make it. But I tried to explain to you that under
the particular circumstances of this case it was ridiculous to talk about
suppression when 100 copies were in circulation,

Mr. Moss. Sir, I don't recall —

Mr. SwinLer. Excuse me, sir; I am trying to finish my explanation.

Mr. Moss. All right ; go ahead.

Mr. SwinLer, When the original order carried a summary of the
dissent and when the press release, on March 28, carried a summary
of the dissent, and when a separate press release, of which 8,000 copies
went out, also noted——

Mr. Moss. You know, sir, one of the things——

Mr. SwipLer (continuing). The dissent

Mr. Moss (continuing). I criticize news reporting most vigorously
for today is the acceptance only of that which is included as a summary
in a press release.

I don’t think that press releases, summaries of press releases, give
us the totality of the information we should seek and upon which we
should act.

Now, let’s just take one other area and I will be very brief.

I listened with care to this discussion of the /daho Power case. Do
I understand that it is your view that anything other than a pro
forma finding of the feasibility of the financing plan, that that is as
far as you and the Commission should go?

Mr. SwiLer. No,sir.

Mr. Moss. Do I understand you to say, and I noticed here a number
of times that you have played very, very skillfully on words—you
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have emphasized that these discussions of rates were had because they
were too low, not too high; too low rates can be as dangerous to a
business.

They can be uneconomic and as infeasible as rates too high. They
can be damaging and destructive and if they, in fact, exist they can
also be highly preferential between consuming groups.

This normally is not contemplated by law.

Is this no matter of concern to the Commission ?

Mr. Swiorer. It could be. It just didn’t seem to us that this was
that kind of a consideration.

Mr. Moss. All right. Well, then, it is not idle to raise the question ?

Mr. Swinrer. It seemed to us to be a very unprofitable way to use
our staff,

I could think of many better ways to use them.

Mr. Moss. You think that where a firm is producing a total of 20
percent of surplus of its needs, undertaking to develop further capac-
ity, that that should be disregarded ?

I noticed that the examiner stated in his report that this additional
capacity would not be feasible until around about 1975

Mr. Swmrer. Well, this may become an issue in the proceeding,
Mr. Moss, and I don’t know that I want to say something——

Mr. Moss. Well, this was part of the dissent.

You have been rather harsh in characterizing some of these dissents.
But again, was this in Idaho, this excess capacity ?

Mr. SwLer. Our staff had made a report to us that the extent of
the Idaho capacity was not abnormal.

Every company, to a degree, staggers its construction program——

Mr. Moss. Well, of course, they should.

Mr. SwLer (continuing). And they should, and we had no in-
dication that this was a situation which warranted the diversion of
staff that would have been required.

Mr. Moss. Up my way they project and they build and they have
a tough time keeping up with demands.

They grow faster than they hope to expand to meet all of the needs.

Mr. SwipLer. I have not said——

Mr. Moss. But these are not idle points, a re they ?

Mr. Swiprer. No,sir, and——

Mr. Moss. And are they properly within the jurisdiction of the
Commission ?

Mr. SwipLer. No, sir, and I would not——

Mr. Moss. Well, now——

Mr. Swmrer. I think there were proper points to have been made
and I would not have objected in any way to a proper dissent.

I think there is ample room for reasonable men to disagree in the
Idaho case and perhaps also in the Pacific Power and I, ight Company
case.

This is not my point.

Mr. Moss. Well, then you made a great play that they were depre-
ciating too slowly, not too fast.

Mr. Swiprer. Yes, sir.
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Mr. Moss. You know, I was in business before I came here and I
think if you have a too-slow depreciation, you are under rather bad
management. This can be a problem, too.

Mr. SwipLer. Well, they were using a method of depreciation which
conformed with our system of accounts and with the requirements of
the Idaho Public Utilities Commission.

Now, the big question is going to come when they want to change,
after a number of years, to a different system of accounting, and that
is a reserved question.

I think the real question is not one of too high or too low but of
consistency.

This is a question we will reach in due course and which must come
to us before thev change.

Mr. Moss. Well, T mentioned it because it seemed to me that the
impact of your testimony was that the dissent was idle——

Mr. SwipLer. No, sir

Mz, Moss (continuing). And that you were trying to use a leverage
for something improper. Yet these are proper areas to concern the
Commission, are they not.?

Mr. SwioLer. We thought—TI think the majority thought that this
would be going too far.

Mr. Moss. In thisinstance——

Mr. Swiprer. T think it was perfectly in order for Mr. Morgan to
have a different opinion expressed in a way that was not disruptive.

Mr. Moss. This is my question—In this instance was it not a proper
area for concern of the Commission? They are, as a matter of fact,
the Commission’s business, are they not ¢

Mr. SwinLer. Yes, sir, some of them were.

Mr. Moss. You didn’t use

Mr. SwinLer. Some were ; some were.

Mr. Moss. Well, which ones were not ?

Mr. SwipLer. Well, T think the level of the intrastate rates was
a doubtful one.

Mr. Moss. Well, most of this, being wholesale, was an interstate,
wasn’t it ?

Mr. Swirer. No, sir, I think——

Mr. Moss. A fair amount

Mr. SwipLer. Some of it was.

Mr. Moss. As I recall Mr. Morgan’s discussion the other day, it
was tied to the triggering effect of the Utah Light & Power.

Previous Commissions indicated that they might be in need to
review these rates at that point.

Was that. in substance, what the previous Commission had observed ?

Mr. Swmrer. I think that so far as the level of interstate rates
is concerned that this is a proper subject for the Commission and—

Mr. Moss. It went to interstate rates as well as intrastate, didn’t
it ?

Mr. SwioLer. What's that ?

Mr. Moss. It went to interstate rates as well as intrastate, didn’t
it ?
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Mr. Swinrer. There were some interstate rates, oh, yes, sir.

Mr. Moss. That is all T have, Mr, Chairman.

I just wanted to have the record reflect what I think is accurately
involved here.

Mr. Youncer. Mr. Chairman?

The Cramrman. Mr. Younger?

Mr. Youncer. I would like to state after listening to this testimony
for the last. 2 days I think you, Mr. Chairman, and the Commission, did
a very good job in spite of all of the internal knifing, and I want
to compliment you from our side of the fence.

Mr. Swinrer. Thank you.

The Cuamrman. Mr. Swidler, I would suggest that one of the
lessons we have learned from the experience of this matter is that in
the future you should try to have your opinions ready at the time
you issue all of them.

Mr. SwipLer. Well, sir, this is not easy to do in a security issue
case,

We didn’t see the dissent and weren’t able to address ourselves
to the problems of the dissent until April 3, and it is true at that
time that it took us 2 weeks to get our opinion out.

Now, this is not the only thing that we were working on, and I
don’t think 2 weeks——

The Cuamman. In my judgment, it isn’t the businesslike pro-
cedure for the majority opinions to have to be written to direct them-
selves to the dissent.

It seems to me as though the normal procedure should be for the
majority opinion to be issued and then the dissent.

Mr. SwiorLer. Well, sir, this was a securities issues case where nor-
mally it would have been routine except for the problems raised in
the cﬁssent.

The Cuamyan. Well, I realize it was difficult.

Well, the record is rather replete on what the facts are. It cer-
tainly speaks for itself, as I said before.

Again, I want to thank you again on behalf of the committee for
your presentation here and your discussion of the problem, which
.~=]mul(!)be helpful all around.

Mr. SwipLer. Mr. Chairman, may I say just one word?

I think that this hearing has been not only a privilege for me but
of great benefit to the Commission.

This is the way to find out just how much is solid in the informa-
tion that comes to you as to the workings of the Commission and the
members of the Commission, and for you to sift and reduce the
charges to their proper size, and then find out what the answers are,
if any, and arrive at an appraisal.

It 18 very hard to come to an issue on these things on the basis of
newspaper stories alone, and I believe that this hearing has cleared
the air.

I am happy that you gave me the privilege of testifying, Mr.
Chairman.

The CaamrMaN. You have a tremendous responsibility in your job,
not only as Chairman but as a member of the Commission, as all of
you have.




ADMINISTRATIVE PROCESS 209

Of course, as you indicated this morning, electric power is the No. 1
industry from a dollars-and-cents standpoint and natural gas is
about fifth or sixth.

The consumers of America are depending upon your service.

It was the intent of this Congress to establish it that way and to
give you an opportunity to provide the people a service at a rate that
they can afford and that would be appropriate to the economy of the
United States.

So we can only wish all of you, regardless of who is down there at
any given time, the best, and that you undertake the responsibilities,
and that, whether you might be ordinary men or exceptional men,
everyone do the best job that he can.

Mr. SwioLer. Thank you.

The CramMan. The committee will adjourn.

(Whereupon, at 4:40, p.m., the subcommittee was adjourned.)
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